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(SuiprerM  Cov/rt  oj  Utah.    July  1, 1891.) 

BnULTIHS  TBUSTB  —  CORPOKATIOKS — CHAUXa  IX 
LiJIDS — li'OKFSITDBB. 

1.  Wliere  one,  as  trustee  for  the  ■tockholderB 
of  a  corporatJon,  purchases  land  for  tbeir  beneilt, 
and,  with  their  consent,  conveys  the  same  as 
such  trustee  absolutely  to  another,  nrith  the  un- 
derstanding that  it  was  to  be  for  their  use  and 
benefit,  a  resulting  trust  is  created,  and,  If  such 
trustee  disposes  of  any  part  of  the  land  and  con- 
Terts  the  proceeds  to  his  own  use,  he  may  be  re- 
moved from  such  trust,  at  the  instance  of  any 
stockholder. 

ii.  A  corporation  which  engafce*  in  the  busi- 
ness of  buying  and  selling  real  estate  through  a 
trustee  does  not  forfeit  its  title  to  land  acquired 
by  such  trustee,  although  contrary  to  Comp. 
Laws  Utah  1888,  {  2272,  which  provides  that  a 
corporation  "shall  not  have  power  to  enter  into 
•s  a  business  the  buying  and  selling  of  real  es- 
tate, "  but  afDxes  no  penalty  for  its  violation. 

Appeal  from  district  conrt, first  district; 
C.  S.  Zane,  Chief  Justice. 

Kimball  Jt  Allison,  for  appellant.  D.  W. 
Elgbee,  Miller  &  Mtiffluals,  F.  H.  Schooa- 
over,  and  L,  R.  Rhodes,  for  respondent. 

Anderson,  J.  The  plaintiff  brought  this 
action  against  the  defendant  A.  It.  Pat- 
ton,  and  also  united  with  him  as  defend- 
ants J.  K.  Strayer,  J.  R.  Holmes,  J.  H. 
Bolmee,  Kobert  Kobinsou,  W.  R.  Swan, 
and  the  InterHtate  Land  &  Town  Com- 
pany, as  co-deieudautB.  Fatton  alone  ap- 
peared and  made  a  defense.  Tlie  material 
portions  of  the  complaint  alleged,  in  sub- 
stance, that  iu  the  year  1888 the  defendants 
A.  B.  Patton.  W.  R.  Swan,  J.  R.  Strayer, 
J.  R.  Hol}nos,  J.  H.  Holmes,  and  A.  M. 
York  ori(ir.:iised  a  corporation,  under  and 
by  virtue  of  the  laws  of  the  state  of  Iowa, 
called  the  "Interstate  Land  &  Town  Com- 
pany." That  the  object  of  said  company 
was  the  purchase  and  sale  of  real  estate 
for  profit.  That  said  incorporation  In- 
curred debts  to  the  amount  of  over  f 50,- 
OUO,  an<i  for  the  purpose  of  paying;  the 
same,  and  discharging  the  liability  of  the 
individual  members  of  said  corporation. It 
was  agreed  that  land  should  be  purchased 
in  the  city  of  Ogden,  Dtab,  and  laid  out 
and  platted  and  sold  for  the  benefit  of 
said  corporation  and  Its  Incorporators. 
But  the  incorporators  being  advised  that, 
undei  the  laws  of  Utah  territory,  the  cor- 
poration could  not  deal  in  real  estate  in 
v.27F.no.l— 1 


this  territory,  the  contracts,  deeds,  etc., 
'were  made  in  the  names  of  the  incorpora- 
tors, or  some  member  thereof,  with  the 
understanding  or  agreement  that,  after 
the  properties  were  sold,  as  contemplated 
by  all  the  parties  thereto,  the  proceeds 
should  be  first  applied  to  the  payment  of 
the  purchase  price  of  the  property,  then  to 
the  payment  of  the  corporate  indebted* 
ness,  and  the  balance,  if  any,  to  be  divided 
between  the  stockholders  of  the  company 
according  to  the  amount  of  stock  held  by 
each.  That  the  plaintiff  became  the  holder 
of  a  large  amount  of  the  stock  of  said 
company  in  July,  1889.  That  in  March, 
1889,  the  defendant  Patton  purchased  cer- 
tain real  estate  In  section  9,  township  6, 
range  1  W.,  in  Weber  county,  in  trust  for 
himself  and  associates,  taking  the  title  in 
bis  own  name,  which  he  platted  into 
blocks  and  lots,  a  part  of  which  has  been 
sold,  and  a  part  of  which  is  still  unsold. 
But  as  to  this  tract  the  court  held  that 
Patton  was  the  absolute  owner  In  his 
own  right,  and,  as  no  appeal  Is  taken  to 
the  decision  of  the  court  as  to  this  tract  of 
land,  no  further  notice  will  be  taken  of  It 
in  this  opinion.  The  complaint  further 
alleges  that,  on  the  24th  day  of  April,  1889, 
the  said  A.  M.  York,  acting  for  and  In  be- 
half of  the  holders  of  the  stock  of  the  said 
Interstate  Land  A  Town  Company,  as 
trustee  therefor,  contracted  with  Robert 
Robinson  and  Thomas  Cahoon  for  the 
purchase  of  certain  real  estate  In  section 
27,  township  6  N.,  range  1  W.,  for  which 
the  said  York  executed  his  promissory 
note  to  Robinson,  who  acted  for  himself 
and  Gaboon,  in  the  sum  of  ¥108,000.  This 
contract  contained  the  terms  of  ssle,  the 
time  and  manner  of  payment,  etc.  The 
complaint  furtlier  alleges  that  ou  the  29tb 
day  of  May,  1889,  Robinson,  in  furtherance 
of  the  contract,  deeded  to  York  certain 
real  estate,  describing  it.  That  York  took 
the  conveyance  subject  to  the  terms  of  the 
contract,  and  in  trust  for  himself  and  as- 
sociates. That  ou  the  Ist  day  of  August, 
1888,  York  assigned  the  Uobinsoii  contract 
to  the  plaintiff,  W.  R.  Swan,  A.  B.  Pat. 
ton.J.  R.  Strayer,  J.  H.  Holmes,  and  J. 
R.  Holmes,  and  on  the  same  day  also  con- 
veyed the  real  estate  deeded  to  him  by 
Robinson  to  the  defendant  Patton,  and 
withdrew  from  the  enterprise.  That  at 
the  same  time,  and  as  a  consideration  for 
the  assignment  ol  the  contract,  and  toi 
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the  conveyance  to  Patton,  the  plaintiff 
and  the  defendants  W.  R.  Swan,  J.  R. 
Strayer,  J.  U.  Holaies,  and  J.  R.  Holmes 
entered  Into  a  written  agreement  with 
"York,  by  which  they  agreed  to  pay  the 
notes  York  had  executed  to  BobiD8on;  and 
that,  as  a  further  security  to  York,  Pat- 
ton  executed  bis  individual  note  to  York 
for  135,000,  and  secured  It  by  a  mortgage 
on  the  real  estate  deeded  to  him  by  York, 
which  mortgage  York  assigned  to  Robin- 
son. That  Patton  took  said  conveyance 
with  the  understanding  and  agreement 
that  he  held  the  same  in  trust  for  the 
plaintiff  and  his  other  assoclatps,  and 
witli  full  knowledge  of  all  the  facta  and 
circumstances  and  the  conditions  under 
which  the  conveyance  to  him  was  made. 
That  thereafter  the  defendant  Patton  sold 
a  p(>rtlon  of  the  land  in  said  section  'It 
known  as  "Nob  Hill"  and  "Nob  Hill  An- 
nex" additions  to  Ogden  city,  and  was 
about  to  convert  the  proceeds  to  his  own 
use,  and  had  already  appropriated  a  large 
portion  of  the  proceeds  to  his  own  use, 
and  that  he  threatened  to  sell  the  remain- 
der of  the  property,  and  convert  the  pro- 
ceeds to  his  own  use  and  benefit;  and  ask- 
ing that  he  be  removed  as  trustee,  that  he 
be  required  to  account  for  all  sales  made 
by  lilm,  and  that  he  be  enjoined  from  dis- 
posing of  any  of  the  property  held  by  him 
as  trustee,  and  that  a  receiver  be  appoint- 
ed to  take  charge  of  the  real  estate,  notes, 
and  mortgages  in  his  hands,  and  for  gen- 
eral relief.  The  defendant  Patton,  by  his 
answer,  admitted  the  indebtedness  of  the 
land  and  town  company  as  alleged,  but 
denied  that  he  took  the  title  to  the  real 
estate  in  controversy  in  the  character  of 
trustee  for  himself  and  his  associates,  stock- 
holders in  the  Interstate  Land  &  Town 
Company,  or  for  the  purpose  of  carrying 
out  the  provisions  of  thecontractmadftby 
York  with  Robinson  and  Cahoon ;  and 
denied  there  was  any  understanding  or 
agreement  that  the  property  should  be 
conveyed  or  held  by  him  as  trustee;  and 
averred  that  he  purchased  the  property 
for  himself  only,  and  that  he  held  the  title 
in  his  own  name,  and  in  his  own  right, 
free  from  any  trust ;  and  that  his  asso- 
ciates In  the  land  and  town  company  had 
no  interest,  equitable  or  otherwise,  in  the 
property. 

The  court,  in  Its  findings  of  fact,  found 
that  the  allegations  of  the  complaint  were 
substantially  true.  Its  findings  were,  in 
substance,  as  follows:  (1)  That  on  the 
24th  day  of  April,  1889,  A.  M.  York,  acting 
tor  the  stockholders  of  the  Interstate 
Land  &  Town  Company,  a  corporation 
organized  under  the  laws  of  the  state  of 
Iowa,  and  as  trustee  therefor,  entered  in- 
to a  written  contract  with  Robert  Robin- 
son and  Thomas  Cahoon  for  the  purchase 
of  a  part  of  section  27,  township  1  N., 
range  1  W.,  In  Weber  county,  for  which 
York  executed  to  Robinson  his  promis- 
sory note  for  *108,00().  (2)  That  on  the 
26th  day  of  May,  18S9,  Robinson  and  Ca- 
hoon, pursuant  to  the  contract,  conveyed 
to  York,  as  trustee  tor  said  stockholders, 
a  portion  of  the  real  estate  described  in 
the  contract,  and  In  pursuance  of  Its  pro- 
visions. (3)  That  on  the  31st  day  of  J  uly, 
1889,  York,  with  the  advice  and  consent 


of  the  stockholders,  conveyed  to  Patton 
certain  described  lots  and  lands  in  Nob 
Hill  and  Nub  Hill  Annex  additions  to  Og- 
den city,  Utah,  and  being  part  of  the 
premises  conveyed  by  Robinson  and  Ca- 
hoon to  York.  (4)  That  at  the  time  of 
the  conveyance  from  York  to  Patton,  and 
as  a  consideration  therefor,  Alexander  H. 
Swan,  Will  R.  Swan,  J.  R.  Holmes,  the 
defendant  A.  B.  Patton,  and  the  plaintiff, 
Flsk,  In  behalf  of  and  as  agents  for  the 
stoclsholders  of  the  land  and  town  com- 
pany, entered  Into  a  contract  or  bond  of  in- 
demnity In  writing,  whereby  they  agreed 
to  pay  to  Robinson  and  Cahoon  the  notes 
York  had  executed  to  Robinson,  and  to 
save  harmless  the  said  York  from  the 
same.  That  at  the  time  of  the  execution 
of  the  deed  trom  York  to  Patton,  and  of 
the  contract  of  Indeainity,  the  defendant 
Patton  executed  to  York  his  promissory 
note  for  $35,000,  and  secured  the  same  by 
a  mortgage  to  York  on  the  real  estate 
conveyed  to  him  by  York,  which  notes 
and  mortgage  York  assigned  to  Robinson 
and  Cahoon  as  collateral  security  for  the 
notes  originally  given  by  York  to  Robin- 
son and  Cahoon,  and  all  being  parts  of 
one  transaction.  That,  as  a  part  of  the 
foregoing  transaction,  York  assigned  the 
contract  of  April  24,  1889,  made  with  Rob- 
inson and  Cahoon  to  W.  R.  Swan,  J.  R. 
Strayer,  J.  H.  Holmes,  J.  R.  Holmes,  the 
plaintlR,  A.  C.  Fisk,  and  the  defendant  A. 
B.  Patton,  In  trust  for  the  benefit  of  the 
stockholders  of  the  land  and  town  compa- 
ny. The  court  further  found  that  Patton 
had  violated  the  terms  and  obligations 
of  his  trust,  and  is  denying  Its  existence, 
and  that  the  interest  of  the  stockholders 
of  the  land  and  town  company  required 
that  the  said  Patton  be  removed  from  his 
poHitionas  trustee.  As  a  conclusion  of  law 
tho  court  found  that  a  resulting  trust  was 
created  upon  the  real  estate  conveyed  by 
York  to  Patton  for  thebenefltof  theatock- 
holdcrs  of  the  Interstate  Land  &  Town 
Company  in  proportion  to  the  amount  of 
stock  held  by  each  in  said  company.  The 
court  decreed  that  Patton  be  removed 
from  his  position  as  trustee;  that  he  con- 
vey all  the  real  estate  conveyed  to  him  by 
York  on  the  31st  day  of  July,  1889,  remain- 
ing undisposed  of  at  the  commencement 
of  this  suit,  to  the  receiver  appointed  by 
the  court ;  that  he  make  a  i-eport  to  the 
court  of  all  sales  made  by  him,  and  what 
disposition  has  been  made  of  the  proceeds 
of  the  Hume;  and  that  be  turn  over  to  the 
receiver  all  moneys,  notes,  mortgages, 
and  other  property  remaining  In  his  hands 
arising  from  any  sale  or  disposition  of  the 
property.  It  was  further  decreed  that  the 
receiver,  ont  of  the  proceeds  of  the  sales 
of  the  real  estate,  and  other  property 
which  might  come  Into  his  hands  arising 
out  of  said  trust,  pay  (1)  the  costs,  ex- 
penses, and  attorney's  fees  of  his  trust 
nnd  receivership;  (2)  the  purchase  money 
due  or  to  become  due  on  the  contract  of 
April  24,  1889,  between  Robinson  and  Ca- 
hoon and  York;  (3)  the  debts  of  the  In- 
terstate Land  &  Town  Company,  if  there 
should  be  sufficient  for  that  purpose;  if 
not,  then  pro  rata;  (4)  the  remainder,  If 
any,  to  the  stockholders  of  the  land  and 
town    company    In    proportion  to   the 
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amount  of  stock  beld  hy  each,  the  decree 
to  be  subject  to  modltication  as  the  equity 
and  justice  of  the  cause  and  the  rights  of 
the  parties  may  require. 

The  appeal  in  this  case  ts  by  Patton 
alone,  he  being  the  only  defendant  who 
answered,  and  the  only  one  against 
whom  a  decree  was  rendered.  The  ap- 
peal is  from  the  judgment  of  the  lower 
court,  and  the  record  consists  of  the  judic- 
ment  roll  only,  and  hence  the  conclusive 
presumption  is  that  the  evidence  war- 
ranted the  findings  of  fact  made  by  the 
court.  Counsel  fur  appellant  contend  the 
judgment  of  ttie  district  court  should  be 
reversed  because  the  findings  of  fact  and 
conclusions  of  law  are  not  separately 
stated,  as  provided  in  section  505,  p.  2S8,  2 
Comp.  Laws.  We  thinlt.  however,  there 
was  a  substantial  compliance  with  that 
statute  in  this  case. 

It  is  next  contended  that  the  pleadings 
and  facts  found  do  not  support  the  con- 
clusions uf  law,  nor  the  decree;  that  the 
complaint  charged  the  defendant  as  the 
trustee  of  an  express  trust;  and  that,  un- 
der the  averments  of  the  complaint,  the 
court  could  not  And  that  the  defendant 
took  the  land  in  controversy  charged 
wtb  a  resulting  trust.  The  complaint 
does  not,  in  terms,  aver  that  the  defend- 
ant was  the  trustee  of  au  express  trust, 
and  the  facts  averred  in  the  cuuiplaiut, 
and  found  by  the  court,  may  well  be  con- 
strued to  justify  the  conclusion  reached 
by  the  court.  When  the  plaintiff  and  the 
defendant  Patton,  together  with  certain 
other  holders  of  the  stock  ot  the  land  and 
town  company,  on  behalf  of  themselves 
and  the  other  holders  of  its  stock,  as- 
sumed the  payment  of  the  York  notes, 
which  were  executed  for  the  purchase  price 
of  the  property,  they,  and  those  for 
whom  they  acted,  became,  to  all  intents 
and  purposes,  the  purchasers  of  the  prop- 
erty; and  when,  witli  the  advice  and 
consent  of  all  the  parties  interested,  York, 
who  then  held  the  legal  title  to  the  prop- 
erty in  controversy  in  his  own  name,  but 
as  trostee  for  the  others,  conveyed  it  to 
Patton  to  beheld  by  him  in  his  own  name, 
and  to  be  sold  for  the  benefit  of  all,  we 
think  a  resulting  trust  was  created  upon 
the  real  estate  for  the  benefit  of  the  stock- 
holders of  the  land  and  town  company. 
2  Pom.  Eq.  Jur.  §§  HI37,  1038,  and  cases 
there  cited.  The  argument  of  counsel  for 
appellant  is  in  effect  that,  under  the  plead- 
ings and  the  facts  as  found,  the  district 
court  should  have  found,  as  a  conclusion 
of  law,  that  the  defendant  held  the  real 
estate  as  the  trustee  of  an  express  trust, 
if  he  held  it  as  a  trustee  at  all. 

It  is  not  contended  that  the  facts  found 
were  not  estubllshed  by  the  evidence, — the 
evidence  indeed  is  not  in  the  record ;  nor  is 
it  pretended  that  the  decree  Is  inequitable, 
nor  that  any  injustice  has  been  done  the 
defendant,  nor  that  any  different  decree 
would  or  should  have  been  rendered  if  the 
court  had  held  that  the  facts  established 
an  express  instead  of  a  resulting  trust. 
If,  then,  it  be  conceded  that  the  court 
should  have  held  it  to  be  an  express,  and 
not  a  resulting,  trust,  yet  if  the  final  re- 
sult would  have  been  the  same,  or  sub- 


stantially so,  and  no  Injustice  has  been 
done  the  appellant,  should  such  an  error 
be  held  to  be  ground  for  reversal  in  an 
equity  case?  We  think  not.  Appellate 
courts  do  not  sit  for  the  purpose  of  merely 
theorizing  about  the  law.  Their  duty  is 
to  look  into  the  record  and  consider,  not 
BO  much  whether  technical  or  possible 
errors  may  have  been  committed,  as  to  see 
that  substantial  justice  has  been  done. 
In  this  case  the  court  found  that  the  de- 
fendant Patton  held  in  his  own  name 
property  belonging  to  himself  and  certain 
others;  that  it  was  purchased  by  them 
jointly,  and  for  the  benefit  of  all,  and  the 
title  taken  in  liis  name,  to  be  disposed  of 
by  him  for  the  common  benefit  of  the 
owners;  that,  after  getting  the  property 
in  his  own  name,  he  denied  the  existence 
of  any  trust,  claimed  the  property  as  his 
owD,  and  was  disposing  of  it,  and  convert- 
ing the  proceeds  to  his  own  use,  and 
threatening  to  dispose  of  the  remainder  In 
the  same  way.  It  would  be  a  reproach  to 
the  administration  of  the  law  if  a  court  of 
equity  should  fail  to  administer  the  proper 
relief  in  such  a  case,  or  it  the  appellate 
court  should  set  aside  its  action,  if  it  is 
apparent  and  undisputed  that  justice  has 
been  done. 

But  it  is  contended  that  the  court,  by 
Its  judgment,  sanctioned  the  buying  and 
selling  of  real  estate  in  this  territory  by 
the  defendant  corporation,  and  that  thi: 
WHS  error;  and  we  are  referred  to  section 
6,  p.  4,  2  Comp.  Laws  1.S88,  which  provides 
that  a  corporation  "shall  not  have  power 
to  enter  into,  as  a  business,  ttie  buying 
and  selling  of  real  estate."  It  will  be  ob- 
served that  this  statute,  while  it  denies  to 
a  corporation  the  power  to  engage  in 
buying  and  selling  real  estate  as  a  busi- 
ness, afilxes  no  penalty,  by  forfeiture  or 
otherwise,  for  its  violation.  The  buying 
and  selling  of  real  estate  by  n  corporation 
is  not  a  crime  under  this  statute,  nor  ifl 
the  biisinpKs  an  immoral  one;  and,  whilea 
stuckhoider  might  by  proper  proceedingp! 
prevent  a  corporation  from  engaging  or 
continuing  in  the  business  ot  buying  and 
selling  real  estate,  we  do  not  think  that 
the  corporation  forfeits  its  title  to  real 
estate  bought  in  violation  of  the  statut« 
to  one  who,  having  obtained  title  a^ 
trustee,  denies  his  trust,  and  converts  the 
property  to  his  own  use.  We  are  ot  tlie 
opinion  that  any  stockholder  may  bring 
his  action  against  such  truste?,  as  was 
done  in  this  case,  for  the  removal  of  thu 
trustee,  and  for  an  accounting,  and  that 
the  court  may  grant  such  relief  us  equity 
demands.  In  this  case  the  corporation 
did  not  purchase  the  real  estate  in  contro- 
versy. Being  in  debt  in  the  sum  of  ?5i),000, 
the  holders  of  its  stock,  as  an  association 
or  syndicate,  purchased  the  real  estate  for 
the  purpose  of  paying  oft  this  indebted- 
ness from  expected  profits  in  thesale  there- 
of,  and  dividing  the  remainder  among  tbeni- 
selves  in  proportion  to  the  amount  of 
stock  held  by  each.  We  do  not  think  this 
was  such  a  violation  of  the  letter  or  spirit 
of  the  statute  as  to  enable  Patton,  in 
whom  the  title  was  placed  as  trustee,  to 
appropriate  the  property  to  his  own  use 
in  fraud  ot  the  rights  ot  bis  associates  in 
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the  enterprise.    The  Jndgment  ol  tbe  dis- 
trict court  la  afflruied. 

Blackbukn,  J.,  concnrs. 


O  UUh,  410)  — — 

Smyth  ▼.  Lawsoit  et  afA 
(Supreme  Court  of  Utah.    July  1, 1S9L) 

APPIAL — FlHDIBOS — EVIDENCB. 

Where  the  trial  is  to  the  court,  and  the 
avlclence  supports  its  findings,  and  no  questioc  of 
law  arises  thereon,  tbe  Judgment  will  be  affirmed. 

Appeal  from  district  court,  third  district; 
C.  S.  Zanr,  Chief  Justice. 

Bennett,  Marshall  &  Bradley,  [W.  H. 
Dickson,  of  counsel.)  for  appellants. 
Hoge  &  Burmeater,  for  respoDdent. 

Blackburn,  J.  This  Is  a  suit  for  money 
had  and  received  by  the  defendants  to  the 
use  of  the  plaintlH.  Trial  by  court,  jury 
waived.  Findings  and  Jud^^ment  for  the 
plaintiff.  Motion  for  new  trial.  Motion 
overruled,  and  appeal  from  the  order 
overrullnf;  motion  for  new  trial  and  Judg- 
ment. There  is  no  question  of  law  that 
needs  comment  In  this  case.  After  careful 
examination,  we  think  the  evidence  clear- 
ly aiid  fully  supports  the  findings  o(  the 
court,  and  Justifies  the  Judgment.  A  re- 
view of  the  evidence  would  be  wholly 
without  profit.  Therefore  tbe  Judgment 
Is  affirmed. 

Anderson  and  Miner,  J  J.,  concur. 

«I  Utah.  «4)  -^-— ' 

Bast  tt  al.  ▼.  Mooket  et  at. 

(Supreme  Cowrt  of  ITtoJ*.    July  1, 1891.) 
ITbw  Tbiaj. — KoTioi — TiuK  oi  Hxabino — Stifo- 

LATIOX. 

1.  Although  Ckimp.  Laws  Utah,  p.  295.  allow 
10  days  after  JudRinent  for  notice  of  motiot  for 
new  trial,  and  10  days  thereafter  to  file  the  mo- 
tion, yet,  where  the  parties  stipulate  that  the  no- 
tice and  motion  may  oe  filed  within  SC  days  after 
Jndgment,  they  waive  the  statute,  and  the  mo- 
tion may  he  disposed  of  after  that  time  baa  ex- 
pired, although  it  may  be  within  10  days  after 
formal  notice  of  tbe  motion  was  filed. 

2.  Notice  of  intention  to  move  for  a  new  trial 
•tands  for  the  formal  mution,  and  tbe  questions 
may  be  ruled  upon,  although  no  motion  is  filed. 

Appeal  from  district  court,  first  dis- 
trict; James  A.  Miner,  Justice. 

Jacob  S.  Boreman  and  L.  R.  Rogers,  for 
appellants.  Smith  &  Smitli,  tor  respond- 
ents. 

Blackburn,  J.  Tbe  appeal  In  this  case 
Is  from  the  order  overruling  motion  for  a 
new  trial,  and  the  error  assigned  is  that 
It  was  heard  out  of  time.  The  first  con- 
tention is  that  no  motion  for  a  new  trial 
had  been  made,  only  a  notice  of  intention 
bad  been  given  and  filed,  and  hence  such 
motion  could  not  be  heard.  This  court 
decided  at  this  term  in  the  case  of  Need- 
ham  v.  Sfllt  Lakeaty.  2e  Pac.  Kep.  920, 
that  a  formal  motion  need  not  be  filed, 
and.  under  the  practice  in  this  territory, 
the  notice  of  intention  to  move  for  a  new 
trial  stands  for  tbe  formal  motion.  The 
second  contention  is  that  the  motion  was 
heard  some  days  before  the  time  had  ex- 
pired for  the  bearing  ol  the  motiuu.    This 

'itebeariug  denied. 


contention  is  based  upon  the  provisions 
of  the  statutes  of  Utah,  (2  Comp.  Laws,  p. 
293.)  The  appellant  has  10  days  after  no- 
tice of  the  decision  of  the  court  to  give  no- 
tice of  his  Intention  to  move  for  a  new 
trial,  and  10  days  thereafter  to  prepare 
and  serve  statement  on  motion  for  a  new 
trial.  The  notice  of  lutontion  was  served 
and  filed  on  the  5th  day  of  September, 
1S()0;  and  on  the  11th  de.y  of  the  same 
month  the  order  overruling  the  motlMi 
was  made  over  the  objections  of  the  ap- 
pellants, and  duly  excepted  to,  and  before 
any  statement  was  made  on  motion  for  a 
new  trial.  On  the  6th  of  the  previous 
August,  by  stipulation,  the  appellants 
weru  allowed  80  days  from  that  date  In 
which  to  give  notice  of  motion  for  a  new 
trial,  to  file  and  serve  same,  and  to  pre- 
pare and  serve  and  file  statement  on  mo- 
tion for  a  new  trial,  and  to  take  whatever 
steps  are  necessary  to  prepare,  serve,  and 
file  said  motion  and  statement.  By  this 
stipulation,  the  requirements  of  the  stat- 
ute are  waived,  and  consequently  the  de- 
cision of  the  case  depends  upon  the  mean- 
ing to  be  given  to  the  stipulation.  But 
lor  the  stipulation  the  appellants  were 
compelled  to  serve  and  file  their  statement 
on  motion  for  a  new  trial  within  20  days 
after  notice  of  the  decision  of  tbe  court, 
the  case  having  been  tried  by  the  court 
withouta  Jury.  The  notice  of  thedecision 
was  given  to  appellants  on  the  6th  of 
August,  1890,  so  that  without  the  stipula- 
tion tbe  appellants'  opportunity  to  serve 
and  file  notice  of  motion  for  a  new  trial 
would  have  on  the  11th  of  August,  and  to 
serve  and  file  statement  on  motion  tor  a 
new  trial  on  the  2l8t  of  same  month.  But 
the  stipulation  allowed  them  until  theStta 
of  September.  They  filed  a  notice  of  mo- 
tion for  a  new  trial  on  the  6th  of  Septem- 
ber, but  no  statement  on  the  motion  for  a 
new  trial.  We  think  they  having  set  aside 
tbe  statute  by  agreement,  all  parties  were 
bound  by  the  agreement.  Tbe  30  days  al- 
lowed by  the  stipulation  having  expired 
o~«  the  ."itli  day  of  Septemer,  it  was  the 
right  of  the  respondents  to  call  up  the  mo- 
tion for  a  new  trial,  and  have  It  passed 
upon.  This  they  did,  and  in  this  we  see 
no  error.  We  find  no  error  In  the  record. 
Judgment  affirmed. 

Zanb,  C.  J.,  concurs. 


— ^~"  (7  Utah,  4U) 

Slater  t.  Craoun  et  al. 
(Supreme  Court  of  Utah.    July  1, 1891.) 

APPKAL— COTTFLICTIXO  EVIDBKCB. 

Where  the  evidence  is  conflicting,  the  ver- 
dict of  a  Jury  or  the  finding  of  a  court  will  not  be 
disturbed  on  appeal,  unless  clearly  wrong. 

Appeal  from  district  court, first  district; 
H.  P.  Hrndrrso.n,  Judge. 

Kimball  <£  A llison,  for  appellant.  Smith 
A  Smith,  tor  respondents. 

Blackburn,  J.  This  suit  Is  brought  to 
quiet  title  to  certain  claimed  water-rights 
of  Barrett  Canon  creek.  The  defendants 
answer,  and  deny  specifically  the  sUximed 
rights  of  plaintiff,  and  file  a  cross-com- 
plain t,  alleging  their  several  rights  to  nil 
the  waters  ol  said  creek.    The  defendants 
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net  up  also  a  flnal  adjadlcation  o{  the 
rigbtH  of  the  parties  lo  this  regard.  Thie 
point  we  deem  It  unnecessary  to  decide. 
Indeed,  there  Is  not  enough  In  the  record 
to  determine  that  question  properly.  The 
only  question  is  on  the  evidence,  whether 
the  findings  and  judgment  of  cbe  district 
court  are  supported  by  the  evidence.  The 
case  was  tried  without  a  Jury,  and  the 
court  found  the  issue  of  fact  lor  the  defend- 
ants, and  decreed  accordingly.  The  evi- 
dence Is  by  many  witnesses,  and  very  con- 
flicting. The  evidence  furnished  by  the 
plaintiff,  standing  alone,  would  entltJeh'm 
to  a  decree  In  his  favor,  and  the  evidence 
of  the  defendants,  standing  ulone,  would 
entitle  them  to  a  decree  in  their  favor. 
The  court  below  was  controlled  by  the 
evidence  of  the  defendants  In  Its  findings 
and  decree,  and  we  cannot  say  that  they 
are  so  clearly  and  manifestly  wrong  that 
this  court  would  be  justified  as  a  matter 
of  law  in  reversing  the  judgment.  The 
court  below,  seeing  the  witnesses  on  the 
stand,  their  bearingnnd  mannerof  testify- 
ing, and  hearing  them  In  open  court,  is 
better  qualified  to  determine  which  Is  the 
right,  when  there  Is  conflict,  than  this 
court,  who  only  sees  the  testimony  In 
the  record.  The  rule  is  "that  the  verdict 
of  a  Jury  or  the  finding  of  a  court,  where 
there  is  conflict  In  the  testimony,  is  not  to 
be  set  aside  by  an  appellate  court,  unless 
the  findings  are  clearly  and  manifestly 
against  rierht  and  justice."  In  this  case 
we  cannot  say  the  findings  of  the  court  be- 
low should  be  set  aside  for  that  reason. 
Firman  v.  Bateman,  2  Utah,  268.  This  rule 
is  so  well  settled  that  further  authority 
need  not  be  cited.  A  review  of  the  testi- 
mony  la  this  case  would  serve  no  useful 
purpose.    The  judgment  is  affirmed. 

Zane,  G.  J.,  and  Anderson,  J.,  concur. 


(7  Vtah  m)  

Cook  v.  Obegon  8bokt-Linb  &  IT.  N. 

Ry.  Co. 

(Supreme  Court  of  Utah.    July  1, 1891.) 

Appeal— FiLiso  Undektakisq. 
Since  Comp.  Laws  Utah  18&8.  §  8C36,  re- 
QDlres  an  undertaking  on  appeal  to  be  filed  with- 
in five  days  after  service  of  notice  of  appeal,  in 
order  to  render  the  appeal  elfectual  tor  any  pur- 
pose an  undertaking  not  filed  within  that  time  is 
a  void,  and  not  merely  an  insufficient,  undertak- 
ing, and  the  supreme  court  cannot  assume  juris- 
diction by  allowing  a  now  undertaking,  under 
section  3t>50,  which  provides  that  "no  appeal 
shall  hedismissed  for  insulBciency  of  the  under- 
taking,  if  a  good  and  sufficient  uadertaking,  ap- 
proved by  a  justice  of  the  supreme  court,  be 
filed  in  the  supreme  court  before  the  hearing  on 
luotion  to  dismiss  the  appeal. " 

Appeal  from  district  court,  third  dis- 
trict; 0.  S.  Zane,  Chief  Justice. 

P.  L.  WlUiams,  for  appellant,  C.  S. 
Vaiian  and  Van  Meter,  for  respondent. 

Miner,  J.  This  action  was  brought  in 
the  third  district  court  to  recover  dam- 
ages arising  from  the  alleged  negligence 
of  the  defendant  in  constructing,  main- 
taining, and  leaving  the  rails  of  its  track 
projecting  above  the  surface  of  the 
public  sidewalk  and  Hue  of  public  travel 
on  West  Third  street,  in  the  city  of 
Salt  Luke,  so  that  plaintiff,  while  walk- 


ing along  the  said  sldeyvalk  on  the  even- 
ing of  September  22, 1889,  stumbled  against 
the  rails  of  such  track,  and  broke  her  right 
arm,  and  was  otherwise  injured.  On  the 
hearing  of  the  case  the  respondent's  coun- 
sel contended  that  this  court  had  no  jnrls- 
dictlon  of  the  appeal  from  the  order  deny- 
ing defendant's  motion  lor  a  new  trial,  or 
from  the  judgment,  on  the  ground  that  no 
undertaking  on  appeal  was  filed  within 
the  time  prescribed  by  law.  Rule  6  of  this 
court  requires  the  appellant  to  prepare 
and  file  10  copies  of  a  printed  abstract  ol 
the  record,  etc.,  and  that  the  abstract 
shall  set  forth  the  title  of  the  cause,  with 
the  date  of  filing  all  papers  in  the  court 
belov^  embodied  in  the' abstract,  and  a 
brief  statement  of  the  contents  of  each 
pleading  and  paper,  and  shall  set  forth 
fully  the  substance  of  the  pleadings  and 
evidence,  if  any,  and  the  points  relied  upon 
for  reversal  of  the  case  appealed  from, 
and  shall  refer  to  the  pages  in  the  tran- 
script where  pleadings  shall  be  easily 
found. 

On  an  examination  of  the  abstract  in 
this  case,  we  are  unable  to  And  that  any 
notice  of  appeal  was  filed  or  served,  or 
that  any  undertaking  on  appeal  was  flled 
or  a  deposit  made,  or  that  any  motion 
for  a  new  trial  was  made  or  denied,  nor 
does  it  appear  from  what  court  the  ap- 
peal is  taken.  This  abstract  is  therefore 
clearly  defective.  On  an  examination  of 
the  transcript,  it  appears  that  judgment 
was  entered  October  29,  1890:  motion  for 
a  new  trial  denied  December  20. 1890;  no- 
tice of  appeal  from  the  judgment,  and  also 
from  the  order  denying  defendant's  mo- 
tion for  a  new  trial,  was  served  and  filed 
January  22,  1891 ;  an  undertaking  on  ap- 
peal from  the  judgment  alone  was  flled 
January  28,  1891,  six  days  after  the  no- 
tice of  appeal  was  flled  and  served;  and 
on  April  22, 1891,  after  the  transcript  was 
flled,  an  undertaking  on  appeal  from  the 
order  denying  defendant's  motion  for  a 
new  trial  was  flled.  The  abstract  and 
transcript  are  both  silent  as  to  how  this 
second  undertaking  came  to  be  flled ;  cer- 
tainly, it  cannot  be  claimed  that  It  was 
flled  within  the  time  required  by  the  stat- 
ute: and  If  filed  by  permission  of  the  court 
flrst  obtained,  and  through  inadvertence. 
It  is  none  the  less  objectionable,  as  this 
court  cannot  confer  jurisdiction  upon  it- 
self by  the  making  of  a  void  order,  and 
amending  that  which  did  not  exist  or  was 
not  capable  of  amendment.  The  first  un- 
dertaking on  appeal  from  the  judgment 
was  fliea  one  day  after  the  time  had  ex- 
pired for  filing  the  same,  and  was  there- 
fore ineffectual  for  any  purpose,  under  sec- 
tion 3686  of  the  Compiled  Laws  of  Utah 
of  1888,  which  provides  that  an  "appeal  is 
Ineffectual  for  any  purpose,  unless  within 
five  days  after  service  of  the  notice  of  an 
appeal  an  undertaking  be  flled  or  a  de- 
posit of  money  be  made  with  the  clerk," 
etc.  It  was  the  same  as  if  no  undertak- 
ing had  been  filed,  and  there  was  nothing 
to  amend  by.  It  was  not  sufficient  under 
section  3650,  nor  defective.  It  referred  to 
the  judgment  appealed  from,  and  was  in 
all  respects  in  conformity  with  the  stat- 
ute as  for  an  undertaking  on  appeal  from 
the  judgment.    The  giving  of  this  under  j 
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taking  within  the  time  preficribed  by  the 
-statute  was  necessary  to  confer  Jurisdic- 
tion on  this  court.  The  undertaking,  filed 
April  22, 1S91,  on  appeal  from  the  order 
denying  defendant's  motion  for  a  new- 
trial,  was  not  authorized  by  section  3650 
of  the  Compiled  Laws  of  1888,  which  pro- 
vides: "If  the  appellant  fails  to  furnish 
the  requisite  papers,  the  appeal  may  be 
ilismlssed ;  but  no  appeal  can  bedlsmissed 
for  iusufflclency  of  the  undertaking  thereon 
if  a  good  and  sufficient  undertaking,  ap- 
proved by  a  justice  of  the  supreme  court, 
be  filed  in  the  supreme  court  before  the 
hearing  upon  motion  to  dismiss  the  ap- 
peal. "  This  section  does  not  authorize  the 
giving  of  an  undertaking  in  this  court  in 
the  first  Instance,  only  when  an  Insufli- 
cient  undertaking  has  been  given  in  the 
court  below  within  tlie  time  prescribed  by 
law,  and  then  the  defect  in  the  form  or 
condition  may  be  amended  or  remedied 
by  filing  a  new  amended  undertaking  in 
this  court,  on  approval  of  a  justice  of  tlie 
supreme  court.  This  could  be  properly 
authorized  as  an  amendment  of  a  detect- 
ive and  insufficient  proceeding,  but  no 
amendment  of  the  first  undertaking  could 
be  allowed  here,  because  no  undertaking 
had  been  given,  and  there  was  nothing  to 
amend.  The  undertaking  was  not  filed 
within  the  time  required  by  thestatute.  It 
is  therefore  a  nullity,  as  there  was  nothing 
for  it  to  operate  on.  In  this,  no  attempt 
was  made  to  file  an  undertaking  on  ap- 
peal from  the  order  denying  defendant's 
motion  for  a  new  trial  within  five  days 
after  service  of  notice  of  appeal,  nor  until 
after  the  expiration  of  thivc  months  there- 
after. The  undertaking  and  appeal  could 
not  in  any  event  be  treated  as  an  amend- 
ment to  the  undertaking  on  appeal  from 
the  Judgment;  nor  does  it  purport  to  be 
HO  intended,  but  as  uu  independent  under- 
taking under  another  pro  vision  of  the  stat- 
ute allowing  appeals  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial,  and 
was  filed  three  months  after  the  right  tu 
appeal  expired.  To  allow  this  undertak- 
ing to  stand  would  be  to  allow  a  new 
appeal  to  be  perfected  after  the  time  fixed 
by  law,  and  contrary  to  the  provisions  of 
the  statute.  We  are  of  the  opinion  that 
an  undcrt^aking  on  appeal  must  In  all  such 
cases  bo  filed  within  five  days  after  the 
notice  of  appeal  is  filed  and  served,  and  If 
this  is  not  done  the  appeal  is  Ineffectual 
for  any  purpose,  and  this  court  has  no 
jurisdiction  to  hear  or  determine  this 
cause  on  appeal,  nor  to  allow  a  new  or 
amended  undertaking  to  be  filed  after  the 
statutory  time  had  expired  for  filing  an 
undertaking  on  appeal,  where  no  such  un- 
dertaking has  been  filed  within  the  time 
prescribed  by  the  statute.  This  view  is 
fully  sustained  by  numerous  decisions  in 
the  supreme  court  of  California,  under 
statutes  like  those  of  Utah,  as  well  as  by 
the  courts  of  this  territory.  Paving  Co.  v. 
Bolton,  (Cal.)  26  Pac.  Hep.  650;  Schurtz  v. 
Romer,81  Cal.  2W,  22  Pac.  Kep.657;  People 
V.  Fennel,  4  Utah,  112.  7  Pac.  Rep.  525.  648; 
People  V.  Gough,2  Utah,  69;  Reed  v.  Kim- 
ball, !}2  Cal.  32.-);  Franks  v.Snilth,45  Mich. 
32«,  7  N.  W.  Rep.  906:  Shaw  v.  Randall. 
15  Cal.  385;  Horn  v.  Volcano  W.  Co.,  18 
Cal.  143;  Berniuud  v.  Beecher,  74  Cul.  618, 


16  Pac.  Rep.  510;  Wood  v.Pendola.TT  Cal. 
82,  19  Pac.  Rep.  183;  Blagl  v.  Howes, 
63  Cal.  a»i;  Craig  v.  Seltz,  63  Mich.  727,  30 
N.  W.  Rep.  347.  The  attempted  appeal 
from  the  judgment,  and  from  the  order 
denying  defendant's  motion  for  a  new 
trial,  is  dismissed. 

Andebson  and  Blackburn,  JJ.,  concur. 


Mares  v.  Tomrins. 


(7  Utah  421) 


(Supreme  Court  of  Utah.    July  1, 1891.) 
Action  bz  Dblicto— Ck>DNTER-Ci.Aiif— Evidbrcb 

— KXOBPTIONS. 

1.  Comp.  Laws  Utah  1888,  i  8226,  allows  a 
defendant  to  set  up  a  statement  of  any  new 
matter  constituting  a  counter-claim,  and  arising 
out  of  tho  transaction  set  forth  in  the  complaint 
as  a  foundation  of  plaintlS's  claim,  or  connected 
with  the  subject  of  the  action.  Held,  in  an  ac- 
tion by  a  person  who  is  forcibly  ejected  from 
premises  by  one  who  claims  title  to  the  land,  for 
an  injunction,  and  for  damages  for  destruction 
of  her  buildings  by  defendant,  tliat  the  latter 
cannot  set  off  a  claim  for  damages  to  buildings 
erected  by  bcr  after  bcr  trespass,  and  destroyod 
by  plaintiff  on  regaining  possession  under  cover 
of  the  injunction,  since  the  two  trespasses  arc 
distinct,  and  evidence  of  plaintiff's  trespass  is 
inadmissible. 

3.  Nor  is  such  evidence  admissible  for  the 
purpose  of  showing  plaintiff's  animus,  or  as 
affecting  her  standing  as  a  witness. 

3.  Where  there  are  several  requests  to 
charge^  and  some  of  them  are  objectionable,  an 
exception  "to  tho  charge  as  given,  and  to  tho  re- 
fusal of  the  court  to  charge  as  requested, "  is  too 
general. 

Appeal  from  district  court, first  district; 
J.  VV.  Blackbukn.  Justice. 

Sutherland  &  Jiidd,  for  appellant.  J.  L. 
Rawlins,  (or  respondent. 

MiNivR,  J.  On  August  6, 1889,  the  plain- 
tiff filed  her  complaint,  alleging  ownership 
and  possession  of  tho  prumises  descrlbetl 
therein,  together  with  the  house  and  im- 
provements thereon  ;  and  that  about  Au- 
gust 1, 1S89,  the  defendant  willfully  and 
maliciously  entered  thereon,  and  tore 
down  the  said  improvements,  etc.,  to  the 
plaintiff's  damage  of  :$1,()00.  On  filing 
such  complaint,  an  injunction  was  ob- 
tained as  prayo<l  lor,  restraining  defend- 
ant entering  upon  said  premises,  or  in  any 
manner  interfering  therewith.  The  de- 
fendant's answer  filed  Keptnmher  27,  1890, 
denies  the  allegations  in  the  complaint, 
and  alleges,  by  way  of  counter-claim,  that 
she  Is  the  owner  and  in  the  possession  of 
the  premises  descril)cd  in  the  complaint, 
and  has  been  for  15  years,  subject  to  the 
paramount  title  of  the  United  States 
therein;  and  that,  after  the  injunction 
was  allowed  and  served,  tho  plaintiff  en- 
tered upon  and  took  possession  of  the 
premises  in  question,  demolishing  the 
buildings  and  the  fences  thereon  erected 
by  the  defendant,  and  thereby  injured  de- 
fendant in  the  sum  of  f  500,  and  prayed  tor 
jadgment,  etc.  This  cause  appears  to  be 
the  last  of  a  series  of  actions  between  the 
same  parties  growing  out  of  the  adverse 
right  to  this  land,  one  of  which  is  reported 
in  24  Pac.  Rep.  528.  It  appears  from  the 
testimony  given  on  the  part  of  the  plain- 
tiff that  she  built  a  dwelling  on  the  land 
in  question  in  1889,  and  fenced  llrk  tha^islie 
igitize     y  ^ 
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had  occDpi«>d  the  butldlns  about  eieht 
months,  when  she  was  forcibly  reniovpd 
therefrom  by  the  defendant  and  others  on 
Auj^ust  1, 1889,  and  the  improvements  she 
had  made  thereon  were  destroyed;  that 
the  defendant  inimecliately  tool«  posses- 
sion and  buili  a  bnlluint;  thereon,  and 
fenced  it,  whereupon  the  plaintiff  then 
commenced  this  suit,  and  obtained  an  in- 
junction, under  the  cover  of  which  piain- 
tiff  again  tooli  possession  of  the  lot; 
whereupon  tiie  defendant's  counsel  offered 
to  prove  in  her  defense,  under  a  counter- 
claim set  up  with  the  anssver,  that  Just 
after  the  plaintiff  commenced  this  suit  and 
obtained  her  Injunction  therein,  and  be- 
fore the  defendant's  answer  and  counter- 
claim was  filed,  plaintiff  took  possession 
of  the  lot,  and  pulled  down  u  building, 
previously  erected  thereon  by  the  defend- 
ant, and  erected  one  in  Its  place,  for  which 
defendant  sought  to  recover  damages  un- 
der her  counter-claim  in  this  action.  The 
court  refused  the  offer,  and  rejected  the 
testimony,  to  which  ruling  the  defendant 
alleged  error. 

Under  section  3226  of  the  Compiled  Laws 
of  1S88,  the  defendant  would  be  entitled 
to  set  up  a  statement  of  any  new  matter 
constituting  a  defense  or  counter-claim, 
o.\isting  in  favor  of  the  defendant,  and 
against  the  plaintiff,  between  whom  a 
aoveral  judgment  might  be  liad  in  this  ac- 
tion, and  arising  out  of  the  transaction 
set  forth  in  the  complaint  as  a  foundation 
of  the  plaintiff's  claim,  or  connected  with 
the  subject  of  the  action,  and  prove  the 
fact  on  the  trial;  but  the  matter  setup 
and  sought  to  be  proven  is  clearly  not  a 
counter-claim,  within  the  meaning  of  the 
statute.  The  facts  alleged  and  sought  to 
l)e  proven  was  a  distinct  trespass,  com- 
mitted by  the  plaintiff  several  days  after 
the  trespass,  as  alleged  in  the  complaint, 
was  committed  by  the  defendant,  and  to 
hold  that  one  trespass  committed  by  one 
party,  under  such  circumstances,  could  be 
counter-claimed  or  set  off  against  another 
trespass  committed  by  the  other  party, at 
any  other  time,  would  be  a  departure 
from  the  rule  governing  such  cases.  Pat- 
tlBon  Y.  Richards,  22  Barb.  143:  Barhyte 
V.  Hughes,  33  Barb.  320;  MacDougall  v. 
Maguire,  3o  Cal.  274.  "Claims  of  damages 
from  torts,  when  attempted  to  be  enforced 
against  causes  for  damages  also  arising 
from  other  torts,  have,  as  a  rule,  been  re- 
jected;" and  courts  have  adopted  or  as- 
Homed,  as  a  general  principle,  that  such 
cross-demand  can  never  arise  from  the 
transaction  set  forth  by  the  plaintiff  as 
the  foundation  of  the  claim,  especially 
when  the  trespass  or  torts  are  separate 
and  distinct  from  each  other,  and  not  con- 
nected with  the  transaction,  foundation, 
or  subject  of  the  action,  or  when  the  tort 
sought  to  be  counter-claimed  was  not 
committed  until  after  the  cause  of  action 
was  commenced  wiiereiu  the  counter- 
claim is  made.  Pom.  Rem.  §  790,  p. 
831;  Shelly  v.  Vanarsdoil,  23  Ind.  543; 
Asklns  V.  Hearns.  3  Abb.  Pr.  1S4.  The  de- 
fendant may  have  an  independent  cause  of 
action  for  the  alleged  trespass  In  tearing 
down  her  building,  but  it  does  not  arise 
out  of  the  transaction  connected  with  the 
subject  or  (ouudation  of  the  action,  aa  al- 


leged in  the  complaint.  Therefore  there 
was  DO  error  in  rejecting  the  testimony 
offered;  nor  do  we  think  the  testimony 
offered  was  competent,  under  this  issue, 
for  the  purpose  of  showing  the  linimiis  of 
the  plaintiff,  or  as  affecting  her  testimony, 
and  standing  as  a  witness.  The  plaintiff 
was  in  possession  of  the  house  at  the  time 
it  was  torn  down  by  the  defendant,  and 
bad  been  in  actual  occupancy  of  the  same 
for  several  months.  The  fact  that  the  de- 
fendant owned  the  ground  or  was  entitled 
to  the  possession  of  it,  or  that  plaintiff's 
possession  was  wrongful,  would  not  justi- 
fy her  In  using  force  in  ejecting  the  plain- 
tiff from  the  premises,  or  tearing  down  the 
building  in  which  she  dwelt,  without  legal 
process  or  warrant.  Jf  her  possession  was 
wrongful,  it  would  have  been  an  easy 
matter  to  have  tested  her  right  of  posses- 
sion by  legal  means.  The  fact  that  the 
plaintiff  regained  possession  of  the  prem- 
ises under  cover  of  the  writ  of  Injunction 
issued  in  this  case,  and  then  committed 
another  trespass  upon  the  property  of  the 
defendant,  does  not  protect  her  from  the 
legal  consequences  of  her  wrong-doing, 
nor  justify  another  wrong  on  the  part  of 
the  defendant. 

The  charge  of  the  court  did  not  fully 
submit  to  the  jury  the  theory  of  the  de- 
fendant's case,  but  the  main  questions  in- 
volved were  substantially  covered  by  the 
charge  as  given.  The  exceptions  taken  to 
1  he  refusal  of  the  court  to  charge  as  re- 
quested were  not  sufficiently  specific. 
"An  exception  to  the  charge  as  given,  and 
to  the  refu.sal  of  the  court  to  charge  as  re- 
quested," is  too  general,  when  several  re- 
quests are  proposed,  and  It  appears  that 
some  of  them  are  oi)jectIonable.  Excep- 
tions to  the  charge  given,  or  the  refusal  to 
charge  as  requested,  should  be  specific 
enough  to  show  what  parts  of  it  are  re- 
garded as  erroneous,  or  how  It  injurious- 
ly affects  the  rights  of  the  party  complain- 
ing; and  these  exceptions  should  be  made 
and  pointed  out  before  the  verdict  of  the 
jury  is  reached,  so  that  the  judge  may 
have  an  opportunity  to  correct  any  errors 
which  he  may  have  inadvertently  fallen 
into  during  tlie  hurry  and  perplexities  of 
the  trial.  Geary  v.  People,  22  Mich.  220; 
Pound  v.  Railway  Co.,  54  Mich.  13, 19  N. 
W.  Rep.  570;  People  v.  Garbutt,  17  Mich. 
9;  Fresco tt  v.  Patterson,  49  Mich.  622,  14 
N.  W.  Rep.  571 ;  Tapper  v.Kilduff,26  Mich. 
397;  Hicks  v.  Coleman,  25  Cal.  146;  Robin- 
son V.  Railroad  Co.,  48  Cal.  425.  Upon  the 
whole  record,  we  find  no  error  sufficient 
to  justify  a  reversal  of  the  judgment.  The 
judgment  of  the  court  below  is  afilrmed, 
with  costs. 

Zane,  C.  J.,  and  AxDEnsoN,  J.,  concur. 


Simmons  v.  Winters. 

{Supreme  Court  of  Oregon.    Juno  'H,  1891.) 

Watbk-Courses— Appbopbiation— Deed — Con- 
8tbdction. 

1.  A  water-course  is  a  stream  of  water  usu- 
ally flowing  Id  a  particular  direction,  with  well- 
defined  channels  and  bunlcs,  but  the  water  need 
not  flow  continuously,  as  the  channel  may  some- 
times be  dry ;  but  this  does  not  include  water 
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-descendlnK  from  the)  bills,  without  any  definite 
chaDneL  only  in  times  of  melting  snow  and  ioe. 

2.  Where  water,  owing:  to  the  hilly  or  moan- 
tainoua  contlguration  of  the  country,  accumu- 
lates in  large  quantities  from  rains  and  melting 
snow,  and  at  regular  seasons  descends  ttirouf^h 
gullies  or  ravines  upon  the  lands  below,  and  in 
its  onward  flow  cuts  out  through  the  soil  a  well- 
defined  chanDel,  which  bears  the  unmistaliable 
impress  of  the  frequent  action  of  running  water, 
and  through  which  it  has  flowed  from  time  im- 
memorial during  such  seasons,  such  a  stream  is 
to  be  considered  a  water-course,  and  goremed 
by  the  same  rules. 

8.  To  make  a  valid  appropriation  of  water, 
there  must  be  some  actual  beneficial  purpose, 
existing  at  the  time,  or  contemplated  in  the 
future,  as  the  object  for  which  the  water  is  util- 
ized. The  needs  of  the  purpose  for  which  the 
appropriation  is  made,  is  the  limit  to  the  amount 
of  water  which  may  be  talcen. 

4.  To  effect  the  appropriation,  any  enilch. 
dry  ravine,  or  depression  in  land  may  be  used 
as  a  part  of  the  ditch  for  conducting  the  water; 
and  so  may  the  lower  portion  of  the  same  chan- 
nel from  which  the  water  is  talcen. 

5.  Under  the  maxim  of  the  law  that  whoever 
grants  a  thing  is  supposed  also  tacitly  to  grant 
that  without  which  the  grant  would  be  of  no 
avail,  the  right  to  the  use  of  a  ditch  and  water 
existing  In  favor  of  land  conveyed  by  deed,  and 
without  which  the  land  would  be  practically 
valueless,  pass  by  such  deed  as  appurtenances. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Wallowa 
county ;  Jameb  A.  Fee,  Judge. 

T.  U.  Crawford,  lor  appellant.  R.  Ea- 
kin,  for  reBpoodent. 

Lord,  J.  ThldisaBuit  In  equity,  brought 
by  the  plalntitf  to  enjoin  the  defendant 
from  diverting  the  waters  of  a  certain 
stream  commonly  known  as  "Sheep  Creek 
Ditch,"  and  for  damages.  The  waters  of 
Sheep  Creek  ditch  flow  through  the  lands 
of  the  plaintiff  and  the  defendant.  The 
theory  upon  which  the  suit  is  predicated 
is  that  Sheep  Creek  ditch  is  an  ancient  and 
natural  water-course,  with  well-deflned 
banks  and  channels,  to  the  uninterrupted 
flow  of  wliich  the  plaintiff  Is  entitled  as  a 
riparian  owner,  a  ad  by  the  diversion  of 
which  he  has  already  been  damaged,  and 
will  be  irreparably  damaged,  unless  the 
defendant  be  restrained  and  enjoined.  The 
fact's  alleged  being  denied,  the  defense  set 
up  was  prior  appropriation  of  the  waters 
of  Little  Sheep  creek  by  means  of  dam, 
ditches,  and  dry  ravines,  or  draws,  into 
what  is  commonly  known  as  "Sheep  Creek 
Ditch,"  for  the  purpose  of  irrigation, 
Htock,  and  domestic  uses.  The  legal  as- 
pect of  the  case  Involves  an  inquiry  into 
(1)  what  constitutes  a  water-course;  (2) 
the  quantity  of  water  to  which  an  appro- 
priation is  restricted;  and  (3)  the  nature 
of  the  water-right  which  may  pass  as  ap- 
purtenant to  the  premises  conveyed. 

Considering  these  in  their  order,  the  in- 
quiry is,  what  is  included  within  the  term 
"water-courses?"  When  there  is  a  living 
stream  of  water,  within  well-deflned 
banks  and  channel,  no  matter  how  limit- 
ed may  be  its  flow  of  water,  tliere  is  no 
difliculty  in  determining  its  character  as  a 
water-course;  but  when  the  stream  is  of 
that  class  which  periodically  or  occa- 
sionally flows  through  raviiies,  gullies,  hol- 
lows, or  depressions  In  land,  and  by  its 
flow  assumes  a  definite  channel,  such  as 


Indicatefi  the  action  of  running  water, 
there  is  often  some  diflftculty  of  distinc- 
tion. A  water-course  is  deflned  by  Bioe- 
i.ow,  J.,  as  "a  stream  of  water  usually 
flowing  in  a  definite  channel,  having  a 
bed  or  sides  or  banks,  and  usually  dis- 
charging Itself  Into  some  other  stream  or 
body  of  water."  Luther  v.  Winnlslmmet 
Co.,  9  Cush.  174.  It  is  "a  living  stream, 
with  deflned  banks  and  channels,  not  nec- 
essarily running  all  the  time,  but  fed  from 
other  and  more  permanent  sources  than 
mere  Bui-face  water."  Jeffers  v.  Jeffers, 
107  N.  Y  651, 14  N.  E.  Kep.  316.  The  size 
of  the  stream  is  immaterial,  bat  "it  must 
be  a  stream  in  fact,  as  distinguished  from 
mere  surface  drainage  occasioned  byfresh- 
etB  or  other  extraordinary  causes;  but 
the  flow  of  water  need  not  be  constant." 
Pyle  V.  Richards.  17  Neb.  182,  22  N.  W. 
Rep.  870.  It  is  deflned  in  Eulrich  v.  Ricfa- 
ter,  37  Wis.  226,  to  be  "a  stream  of  water, 
usually  flowing  in  a  certain  direction,  in  a 
regular  cliannel,  with  bed  and  banks;  but 
the  water  need  not  flow  continually.  The 
channel  maybe  sometimes  dry."  "There 
must,  however,  always  be  substantial  in- 
dication of  the  existence  of  a  stream, 
which  is  ordinarily  and  most  frequently  a 
moving  body  of  water. "  Wels  v.  City  ot 
Madison,  75  Ind.  253.  "A  water-course," 
says  Mr.  .\ngell,  "consists  of  bed,  bank, 
and  water;  yet  the  water  need  not  flow 
continually,  and  there  are  many  water- 
courses which  are  sometimes  dry.  There 
is,  however,  a  distlnctir)n  to  be  taken  in 
law  between  a  regular  flowing  stream  of 
water,  which  at  certain  seasons  is  dried 
up,  end  those  occasional  bursts  of  water 
which,  in  times  of  freshets  or  melting  of 
ice  or  snow,  descend  from  the  hills  and  in- 
undate the  country."  Ang.  Water- 
Courses,  I  4.  The  distinction  Is,  as  Haw- 
ley,  C.  J.,  said,  "that  it  is  a  flowing 
stream  of  water,— a  water-bourse,— as  dis- 
tluguifihed  from  water  flowing  through 
liollo  WH,  gulches,  or  rn  vines  only  In  times  of 
rain  or  melting  snow."  Barnes  v.  Sabron, 
10  Nev.  237.  "Sucli  hollows  or  ravines, " 
said  Dixon,  C.  J.,  "are  not,  in  legal  con- 
templation, wn tor-courses."  Hoyt  v. City 
of  Hudson.  27  Wis.  656.  But,  "it  the  face 
of  the  country  is  such,"  said  Williamson, 
C.,"a8  necessarily  to  collect  in  one  body  so 
largo  a  quantity  of  water,  after  heavy 
rains  and  the  melting  of  large  bodies  of 
snow,  as  to  require  an  outlet,  and  if  such 
water  is  regularly  discharged  through  a 
well-deflned  channel  which  the  force  of  the 
water  has  made  for  itself,  and  which  is 
the  accustomed  channel  through  which  It 
flows,  and  has  flowed  from  time  immemo- 
rial, such  channel  Is  an  ancient  natural 
water-course."  Earl  v.  De  Hart,  12  N.  J. 
Eq.  280.  "In  a  broken  and  bluffy  region 
of  country,"  said  Mitchell,  J., "intersect- 
ed by  long,  deep  gullies  or  ravines  sur- 
rounded by  high  steep  hills  or  bluffs,  down 
which  large  quantities  of  water  from  rain 
or  melting  snow  rush  with  the  rapidity 
of  a  torrent,  often  attaining  the  value  of 
a  small  river,  and  usually  following  a 
well-defined  channel,  •  •  •  such 
streams  partake  more  of  the  nature  of 
natural  streams  than  of  ordinary  surface 
watei-s,  and  must, at  least  to  a  certain  ex- 
tent, be  governed  by  the  same  rules. "  Mc- 
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Onre  V.  City  of  Red  Wing,  28  Minn.  186, 9  N. 
W.  Bep.  787.  In  Gibbs  v.  Wllliame,  25 
Kan.  214,  It  l8  held,  where  surface  water 
from  rains  and  snow  In  a  hilly  country, 
Beeka  Its  outlet  through  a  gorge  or  ra- 
vines, ant)  by  Its  flow  assumes  a  definite 
channel,  with  well-defined  banks,  such  as 
will  present  to  the  casual  glance  the  un- 
mistakable evidence  of  the  frequent  ac- 
tion of  running  water,  and  through  which 
at  regular  seasons  the  water  flows,  and 
bas  done  so  Immemorlally,  such  stream  is 
a  natural  water-course.  In  West  v.  Tay- 
lor, 16  Or.  172.  13  Pac.  Rep.  669,  Strahan, 
J.,  said  that  "  water  which  bas  accumu- 
lated from  spring  rains  and  melting 
snows,  and  which  has  flowed  several 
miles  between  regular  banks  of  a  well- 
defined  water-course,  •  •  •  must  be 
deemed  a  water-bourse."  The  conclusion 
to  be  deduced  from  these  decisions  Is  that 
a  water-courseis  a  stream  of  water  usual- 
ly fiowlng  in  a  particular  direction,  with 
well-deflned  banks  and  channels,  but  that 
the  water  need  not  flow  continuously, — 
the  channel  may  sometimes  be  dry ;  that 
the  term  "  water-course"  does  not  include 
water  descending  from  the  hills,  down 
the  hollows  and  ravines,  without  any  def- 
inite channel,  only  In  times  of  rain  and 
melting  snow;  but  that  where  water,  ow- 
ing to  the  hilly  or  mountainous  configura- 
tion of  the  country,  accumulates  In  large 
quaniitiea  from  rain  and  melting  snow, 
and  at  regular  seasons  descends  through 
long  deep  gullies  or  ravines  upon  the 
lands  below,  and  in  Its  onward  flow 
carves  out  a  distinct  and  well-defined 
channel,  which  even  to  the  casual  glance 
bears  the  unmistakable  impress  of  the 
frequent  action  of  running  water,  and 
through  which  It  has  flowed  from  time 
immemorial,  such  a  stream  Is  to  be  con- 
sidered a  water-course,  and  to  be  gov- 
erned by  the  same  rules. 

2.  In  this  state  the  doctrine  of  the  right 
to  water  by  prior  appropriation  for  min- 
ing and  irrigating  lands  has  not  been 
adopted  or  applied,  except  as  the  parties 
have  acquired  their  rights  under  the  act 
of  congress  of  1866.  Nor  has  there  been 
any  legislation  by  the  state  upon  the  sub- 
ject. By  the  act  of  congress,  the  right  to 
water  by  prior  appropriation  from  the 
streams  upon  the  public  domain  was  rec- 
ognized and  established.  "But  theappro- 
priation,"  said  Mr.  Justice  Field,  "Is  lim- 
ited In  every  case,  Inquautlty  and  quality, 
by  the  uses  for  which  the  appropriation  is 
made."  Atchison  v.  Peterson,  20  Wall. 
514.  The  measure  of  the  right  of  the  first 
appropriation  of  the  water,  as  to  extent. 
follows  the  nature  of  the  appropriation, 
or  the  uses  for  which  It  la  taken.  Ortman 
V.  Dixon,  13  Oal.  38.  The  needs  or  the  pur- 
pose for  which  the  appropriation  is  made 
Is  the  limit  to  the  amount  of  water  which 
may  be  taken.  He  can  only  appropriate 
so  much  as  he  needs  for  the  given  purpose. 
But  the  appropriation  must  be  made  for 
some  beneficial  purpose,  presently  existing 
or  contemplated.  Mr.  Pomeroy  says: 
"In  order  to  make  a  valid  appropriation 
of  waters  npon  the  public  domain,  and  to 
obtain  an  exclusive  right  to  the  water 
thereby,  the  appropriation  must  be  made 
with  a  bvna  Sde  present  Intention  of  ap- 


plying the  water  to  some  immediate  use- 
ful or  beneficial  purpose,  or  In  present 
bona  Ade  contemplation  of  a  future  appli- 
cation of  It  to  such  a  purpose,  by  the  par- 
ties thus  appropriating  it."  Pom.  Rip. 
Rights,  §47.  There  must  be  some  actual 
beneficial  purpose  existing  at  the  time,  or 
contemplated  in  the  future,  as  the  object 
for  which  the  water  Is  utilized.  If  the 
amount  of  the  water  appropriated  Is  with- 
in the  given  beneficial  purpose  for  which 
it  was  taken,  no  more  than  Is  necessary 
to  Irrigate  the  lands  contemplated  to  be 
reduced  to  cultivation  as  soon  as  can  be 
reasonably  done,  although  more  than  can 
be  beneficially  used  for  the  present.  It  is 
nevertheless  a  valid  appropriation.  While 
a  settler  cannot  uppropiiate  more  water 
from  the  public  domain  than  Is  necessary 
to  Irrigate  his  land,  nor  any  to  Irrigate 
lands  which  he  does  not  Intend  to  culti- 
vate, nor  own,  or  hold  by  possessory  title, 
to  the  exclusion  of  subsequent  bona  Ode 
appropriators,  yet  he  Is  not  required,  In 
order  to  make  his  appropriation  valid,  to 
beneficially  use,  the  first  years  of  his  set- 
tlement, the  full  amount  of  water  appro- 
priated, when  such  amount  is  no  more  than 
Is  necessary  to  irrigate  the  lands  he  in- 
tends to  subject  to  cultivation.  His  orig- 
inal appropriation  may  be  made  with  ref- 
rence  to  the  amount  of  water  that  Is  need- 
ed to  Irrigate  the  lands  be  designs  to  put 
Into  cultivation.  This  view  is  ably  sus- 
tained in  Barnes  v.  Sabron,  10  Nev.  243,  by 
Hawlky,  C.  J.,  who,  after  stating  that 
the  plaintiff's  rights  to  the  water  are  n«>t 
dependent  upon  the  amount  beneficially 
used  by  him  in  the  first  year  of  his  appro- 
priation, proceeds  to  say:  "He  was  only 
entitled  to  as  much  water,  within  bis  orig- 
inal appropriation,  as  was  necessary  to 
Irrigate  his  laud,  and  was  bound,  under 
the  law,  to  make  a  reasonable  use  of  it. 
•  •  •  No  person  can,  by  virtue  of  a 
prior  appropriation,  claim  or  hold  any 
more  water  than  is  necessary  for  the  pur- 
pose of  the  appropriation.  Reason  is  the 
life  of  the  law;  and  It  would  be  unreasou- 
able  and  unjust  for  any  person  to  appro- 
priate all  the  waters  of  a  creek  when  it  is 
not  necessary  to  use  the  same  for  the  pur- 
posesof  lilsappropriation.  •  •  •  What 
is  a  reasonable  use  depends  upon  the  par- 
ticular cli-cumstances  of  each  particular 
case.  In  this  case  the  plaintiff  should  not 
be  conflned  to  the  amount  of  water  used 
by  him  In  1869  or  1870,  nor  his  rights  reg- 
ulated by  the  number  of  acres  he  then  cul- 
tivated. He  did  not  cultivate  more  land 
because  'his  team  was  poor,'  and  he  'had 
no  money  to  hire  help.'  The  object  had  in 
view  at  the  time  of  his  diversion  of  the 
water  most  be  considered;  in  connection 
with  the  actual  extent  of  bis  appropria- 
tion." As  there  must  be  an  actual  diver- 
sion of  the  water  from  Its  natural  channel 
by  means  of  a  dltcb  or  other  structure  to 
effect  the  appropriation,  any  dry  ravine, 
gulch,  or  hollow  in  lands  may  be  used  tor 
this  purpose  as  a  part  of  the  ditch  for 
conducting  the  water.  Not  only  may 
these  be  used  by  the  appropriator  as  a 
part  of  his  ditch,  but  he  may  use  the  lower 
portion  of  the  same  bed  or  natural  chan- 
nel from  which  the  water  Is  taken.  Pom. 
Rip.  RlKlits,  §  48.    It  Is  thus  seen  that,  in 
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order  to  make  a  valid  appropriation  of 
water,  it  is  required  to  be  made  (or  some 
beneficial  purpose  ttien  existing  or  con- 
templated, and  that  tbe  amount  of  water 
appmprlated  must  be  restricted  to  tbe 
quantity  needed  for  sucb  purpose. 

3.  Where  there  Is  no  express  Rrant  or 
sale  of  a  ditch  or  water-right  mentioned 
in  the  deed  of  the  land,  other  than  may  be 
included  in  the  use  of  the  word  "appur- 
tenances, "  the  question  is  whether  the  in- 
terest of  the  (grantor  in  such  ditch,  and 
right  to  the  use  of  tbe  water,  would  be 
conveyed  or  pass  to  the  grantee  by  such 
deed.  The  maxim  of  tbe  law  is  that  who- 
ever grants  a  thing  is  supposed  also, 
tacitly,  to  grant  that  without  which  the 
grant  would  be  of  no  avail.  Where  the 
principal  thing  is  granted,  the  incident 
shall  pass.  Co.  Litt.  152a.  A  grant  of  real 
estate  will  include  whatever  the  grantor 
has  power  to  convey  which  is  reasonably 
necessary  to  the  enjoyment  of  the  thing 
granted.  3  Washb.  Real  Prop.  •627.  By 
the  grant  of  a  mill,  or  the  grant  of  land 
with  the  mill  thereon,  tbe  waters,  flood- 
gates,  and  the  like,  which  are  of  necessary 
use  to  the  mill,  pass  as  incident  to  the 
principal  thing  granted.  Shep.  Touch. 
989.  "Nor,"  says  one  text- writer  of  note, 
'•  is  the  word '  appurtenances '  necessary  to 
the  conveyance  of  the  water-right  in  such 
cases,  because  the  incident  goes  with  the 
principal  thing,  and  that  this  principal  is 
specially  applicable  to  water  privileges  in 
grants."  Ang.  Water-Courses,  §  153a. 
Where  tbe  right  to  the  use  of  a  ditch  and 
water  exist  in  favor  of  land  conveyed  by 
deed,  and  without  which  the  land  would 
be  valueless,  and  constituted,  perhaps,  the 
only  Inducement  for  the  purchase,  they 
will  pass  by  the  deed  without  the  use  of 
the  word  "appurtenances. "  The  case  of 
Cave  V.  Crafts,  63  Cal.  135,  is  in  point  here. 
There  the  question  involved  tbe  use  of 
water  for  tbe  purpose  of  irrigation,  as 
appurtenant  to  the  lands  acquired,  and 
the  court  say :  "The  word 'appurtenances' 
is  necessary  to  theconveyance  of  the  ease- 
ment. The  general  rule  of  law  is  that, 
when  a  party  grants  a  thing,  be,  by  impli- 
cation, grants  whatever  is  Incident  to  it, 
and  necessary  to  its  beneficial  enjoyment. 
The  incident  goes  with  the  principal  thing. 
The  idea  and  definition  of  an  easement  to 
real  estate  granted  is,  a  privilege  off  and 
boyond  the  local  boundaries  of  the  lands 
conveyed."  In  Tucker  v.  Jones,  8  Mont. 
225, 19  Pac.  Rep.  571,  the  plaintiff  Tncker 
only  acquired  whatever  possessory  rights 
and  the  improvements  thereon  bis  gran- 
tees. Pierce  and  Durham,  had  to  the  lands. 
As  thedeed  conveying  the  lands  contained 
no  express  grant  or  sale  of  the  ditch  or 
water-right,  except  as  it  was  Included  in 
the  use  of  the  word  "appurtenances,"  the 
question  was  whether  tbe  interest  of 
Pierce  and  Durham  in  tbe  ditch,  and  the 
rigbt  to  tbe  use  of  tbe  waters  of  Rattle- 
snake creek,  were  conveyed  in  the  deeds 
to  the  lands  from  those  persona  to  the 
plaintiff.  Tucker.  The  court  say:  "When 
■Pierce  and  Durham  conveyed  their  posses- 
sion of  the  land  with  its  appurtenances, 
they  also  conveyed  their  Intvrest  in  the 
ditch  and  water-right,  wbicb  was  neces- 
sary to  tbe  cultivation,  use,  and  enjoy- 


ment of  the  land  just  as  certainly  and  as 
fully  as  if  they  bad  described  it  in  express 
terms  by  the  deed  Itself.  "  As  this  phase 
of  the  case  may  be  easily  disposed  of  upon 
the  undisputed  facts,  it  will  be  sufficient 
to  say  that  the  evidence  shows  that  Clark 
Rowland  and  Joseph  Cox  were  homestead 
settlers  upon  the  public  domain,  to  whom. 
In  due  course  of  time,  were  issued  patt-nts 
by  the  government  to  the  lands  upon 
which  they  had  respectively  settled  in 
1877;  that  tbe  defendant,  W.  H.  Winters, 
derives  his  title  to  the  lands  now  owned 
and  occupied  by  him,  the  same  being  the 
lands  settled  nponby  thesaid  Rowland  and 
Cox,  by  deeds  of  conveyance  frtjra  them, 
with  the  usual  covenants  and  warranty; 
that  before  and  at  the  time  of  such  sale  and 
conveyance  there  were  important  water- 
rights  connected  with  such  lands,  and  used 
for  the  purpose  of  their  irrigation,  and 
without  which  such  lands  were  of  little 
value;  and  that  at  the  time  of  the  appro- 
priation of  the  water  for  uses  specified  by 
them  and  the  defendant  all  the  lands  over 
and  across  which  it  was  conveyed  were 
unoccupied  public  lands  of  tbe  govern- 
ment. 

Upon  this  state  of  facts,  it  is  clear, 
then,  that  when  Rowland  and  Cox  con- 
veyed, by  their  deeds,  the  lands  respective- 
ly settled  upon  by  them  with  their  appur- 
tenances, they  also  conveyed  their  Inter- 
ests, respectively,  in  the  ditch  and  water- 
right  which  was  connected  therewith,  and 
necessary  to  the  cultivation  and  enjoy- 
ment of  such  lands,  as  much  so  and  as  cer- 
tainly as  if  they  had  so  declared  by  ex- 
press terms  in  their  deeds.  In  such  case, 
within  the  principle  already  announced,  a 
grantor  conveys  by  his  deed,  as  an  appur- 
tenance, whatever  he  has  the  power  to 
grant  which  is  practically  annexed  to  tbe 
land  at  the  time  of  the  grant,  and  Is  nec- 
essary to  Its  enjoyment  in  tbe  condition 
of  the  estate  at  that  time.  But  the  theory 
upon  which  the  plaintiff  has  brought  bis 
suit  for  an  injunction,  and  what  he  is  seek- 
ing to  establish  by  his  evidence,  is  that 
Sheep  Creek  ditch  is  an  ancient  water- 
course flowing  through  his  land  in  two 
well-defined  channels;  that  it  has  so  con- 
tinued to  flow  from  time  immemorial, 
without  interrnption  or  abatement,  un- 
til the  spring  of  18SS,  wlien  the  defend- 
ant diverted  and  appropriated  all  of  its 
waters,  and  that  as  a  riporlan  owner  he 
has  a  right  to  have  its  waters  continue  to 
flow  in  its  channels  through  his  land  with- 
out interruption  or  diminution.  Ills 
own  and  other  testimony  of  those  similar- 
ly situated  shows,  in  substance,  that  he 
purchased  the  land  he  now  occupies,  and 
through  which  Sheep  Creek  ditch  runs, 
from  the  state  of  Oregon  in  1880,  and  at 
that  time  its  waters  were  flowing  through 
bis  land  in  well-defined  channels,  and  so 
continued  to  flow  in  about  the  same 
amount  from  year  to  year,  varying  some 
with  tbe  season,  bat  at  no  time  less  than 
1,000  inches,  until  the  spi-ing  or  summer  of 
188S,  when  its  diversion  and  appropriation 
by  the  defendant,  together  with  an  excep- 
tionally dry  season,  affecting  its  supply, 
caused  its  channels  to  become  partially  or 
almost  wholly  dry,  so  much  so,  at  least, 
as  to  deprive  him  of  water  tor  irrigating 

Digitized  by  LjOOQ IC 


or.) 


SIMMONS  V.  WINTERS. 


11 


his  land,  stock,  and  domestic  purpoeieB, 
greatly  to  his  damage,  wliich  is  varloualy 
efitirnated,  but  by  no  witness  at  less  tban 
f500  testifying  in  his  behalf.  His  testi- 
mony designed  to  prove  that  Sheep  Creek 
ditch  is  an  ancient  water-course,  and  that 
the  waters  flowing  in  its  channels  are  its 
natural  waters,  as  distinguished  from 
waters  diverted  from  Little  Sheep  creek, 
and  turned  into  Sheep  Creek  ditch,  is  de- 
rived principally  from  the  opinion  of  wit- 
nesses based  on  the  appearance  Sheep 
Creek  ditch  presented  about  the  time  of  his 
purchase  of  bis  land,  and  subeeqaent 
thereto,  with  some  little  exception,  not  ol 
much  value  for  want  of  particularity  and 
attention  at  the  time  to  the  subject-mat- 
ter now  of  inquiry.  These  witnesses,  judg- 
ing from  the  appearance  Sheep  Creek  ditch 
then  presented,  express  the  opinion  that  it 
is  a  natural  water-course,  and  that  the 
waters  flowing  in  its  channels  are  its  nat- 
ural waters,  with  perhaps  some  little 
diminution.  At  the  same  time,  some  of 
these  witnesses  testify  that  the  willows 
and  cottonwoodgrowing  along  its  course 
were  very  small  eight  years  ago,  and  that 
Che  soil  was  materially  different  from  that 
OD  Prairie  creek,  not  far  distant,  and 
which  is  conceded  to  be  a  water-course; 
one  of  them  saying  that  he  did  not  know 
of  any  other  creek  in  the  whole  Wallowa 
valley  that  had  sod  like  Sheep  Creek  ditch, 
indicating  by  the  recent  growth  of  the 
willows,  and  the  nature  of  the  soil  through 
which  Sheep  Creek  ditch  has  cut  its  chan- 
nels, that  It  is  not  an  ancient  water- 
course, whose  waters  have  been  accus- 
tomed to  flow  therein  regularly  or  contin- 
uously from  time  immemorial.  The  plain- 
tiff and  some  of  his  witnesses  admit  that 
they  knew  and  understood  at  the  time  of 
his  purchase  and  settlement,  as  well  as 
their  own,  that  the  grantors  of  the  defend- 
ant, and  others  above  him  on  Sheep  Creek 
ditch, claimed  to  have  diverted  the  waters 
of  Little  Sheep  creek  by  means  of  dams, 
flitches,  gu  Iches,  and  ravines,  or  dry  dra  ws, 
into  what  is  now  known  as  "Sheep  Creek 
Ditch, "  and  to  be  entitled  to  the  use  of  its 
waters  by  prior  appropriation.  To  better 
understand  the  case,  we  mustnow  turn  to 
theevidenceforthedefendant,  which  shows 
that  the  grantors  of  the  defendant,  and 
three  other  persons,  in  1877,  settled,  re- 
spectively, upon  certain  lands  belonging 
to  the  government,  which  being  dry  and 
arid  and  unproductive  without  irrigation, 
for  the  purpose  of  securing  .^a  supply  of 
water  for  stock  and  domestic  purposes, 
and  the  cultivation  of  their  lands,  went  up 
to  a  natural  water-course  called  "Little 
Sheep  Creek, "  built  a  dam  across  It,  and 
by  digging  ditches,  and  using  gullies,  ra- 
vines, or  dry  draws,  as  called  by  various 
witnesses,  they  diverted  substantially  all 
the  waters  of  that  stream,  roughly  esti- 
mated to  be  about  2,500  inches,  which  they 
divided  Into  equal  parts  among  them- 
selves, and  caused  these  waters  to  flow 
therein,  uslnsr  as  much  as  they  each  needed, 
and  letting  the  surplus  flow  on,  and  there- 
by created  the  stream  known  as  "Sheep 
Creek  Ditch. "  His  evidence  also  goes  to 
show  that  these  ravines,  depressions,  or 
dry  draws,  as  called  which  the.v  used  to 
convey  the  waters  to  their  lands,  were  dry 


draws,  and  in  which  no  natural  waters 
wei-e  accustomed  to  flow,  but  that  they 
were  caused  by  occasional  bodies  of  surface 
water  descending  from  the  hills  daring 
times  of  melting  snow  and  ice;  that  there 
Is  quite  a  number  of  such  draws  between 
Sheep  Creek  ditch  and  Prairie  creek,  only 
a  mile  or  two  apart,  and  that  they  are 
very  similar  to  such  as  were  used  for  Sheep 
Creek  ditch ;  and  that  owing  to  the  face  of 
the  country  it  is  not  possible  lor  Little 
Sheep  creek  to  have  flowed  through  Sheep 
Creek  ditch.  It  also  tends  to  show  that 
no  willows  or  shrubbery  ever  grew  along 
Its  course  uiiMI  the  diversion  of  the  waters 
had  been  effected,  and  that  the  sod  and 
soil  through  which  It  flowed  was  not  such 
as  belonged  to  or  wasfound  along  natural 
w-ater-cf)ur8es,  but  that  the  effect  of  the 
diversion  was  to  make  Sheep  creek  a  liv- 
ing stream,  cutting  out  by  the  force  of  its 
waters  through  sod  and  soil,  except  occa- 
sional spreads  here  and  there,  a  definite 
channel,  and  discharging  its  waters  into 
Prairie  creek.  There  were  also  several 
other  dry  draws  or  ravines  between  Sheep 
Creek  ditch  and  Prairie  creek,  which  were 
only  a  short  distani:e  apart;  but  these, 
like  those  of  which  Sheep  Creek  ditch  had 
been  partly  constructed,  were  without 
water  or  shrubbery  or  other  characteris- 
tic of  a  natural  water-course,  or  of  the  ac- 
tion of  water,  other  than  was  produced 
by  the  mere  drainage  of  surface  water 
from  melting  snows;  showing  that  the 
ravines  and  draws  with  which  Sheep 
Creek  ditch  is  partly  made  were  dry  and 
without  water,  as  was  testifled  to  by  sev- 
eral witnesses,  and  that*  it  onl^'  assumed 
that  character  when,  by  dam  and  ditches 
connecting  with  dry  draws  or  ravines,  the 
waters  ol  Little  Sheep  creek  were  diverted 
into  them.  The  testimony  establishing 
these  facts  Is  supported  by  several  wit 
nesses,  whose  opportunities  were  such, 
both  before  and  after  the  diversion  had 
been  effected,  and  the  way  and  means  by 
which  it  was  accomplished,  as  to  give 
great  value  to  their  testimony,  especially 
in  the  absence  ol  any  contrndictUm — or 
attempt  at  impeachment.  It  was  after 
the  waters  bad  been  turned  into  Sheep 
Creek  ditch,  and  it  had  begun  to  assume 
the  appearance  ol  a  natural  stream  in 
running  through  the  ravines  or  draws, 
that  tlie  principal  witnesses  for  the  plain- 
tiff express  Che  opinion  that  It  was  a  nat- 
ural and  ancient  water-course;  but  much 
of  their  testimony  in  regard  to  the  size  ol 
the  willows,  and  the  character  of  the  sod 
and  soil  through  which  it  had  cut  a  well- 
defined  channel  to  Prairie  creek,  is  but  a 
corroboration  ol  the  testimony  lor  the  de- 
fendant, and  hard!}'  consistent  with  the 
theory  of  an  ancient  water-course.  It 
was  the  fact  that  these  parties,  including 
the  grantors  of  the  defendant,  who  had 
constructed  Sheep  Creek  ditch,  and  turned 
the  waters  of  Little  Sheep  creek  into  it, 
did  not  have  any  immediate  use  lor  the 
lull  amount  of  water  diverted  for  the  cul- 
tivation ol  their  lands;  that,  alter  using 
such  amount  of  it  as  they  needed,  they  per- 
mitted the  surplus  to  flow,  and  to  create 
through  the  lands  lying  below  a  living 
stream,  along  which  other  persons.  In 
course  of  time,  settled,  and  used  the  water 
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for  irrigating  their  lands,  stock,  and  do- 
ineBtic  purpoBeB.  Mr.  2towlaad,  one  of 
the  grantors  of  the  defendant,  after  stat- 
ing by  whom,  how,  and  by  what  means 
the  diversion  was  effected,  says:  "The 
owners  (5)  used  all  they  each  needed,  and 
let  the  surplus  flow  on  through  the  ditch, 
to  be  taken  up  by  the  settlers  below  as 
they  needed  it.  This  was  our  custom." 
While  Mr.  Rowland  does  not  state  exact- 
ly the  full  amount  of  water  diverted,  al- 
though one  of  the  original  parties,  yet  it 
jB  estimated  at  2,500  inches,  of  which  each 
party  was  to  have  600  iiiches,  and  accord- 
ing to  which  the  defendant  claims  he  was 
entitled  to  1,000  inches  by  his  conveyances. 
As  the  amount  of  water  needed  for  irriga- 
tion,in  the  first  years  of  the  settlement,  was 
necessarily  small,  a  large  surplus,  esti- 
mated variously,  and  varying  from  one  to 
two  thousand  Inches,  was  permitted  to 
flow,  and  create  the  water-course  opon 
which  the  plalntiti  subsequently  settled. 
Becognlzlng  the  force  of  this  evidence  as 
fatal  to  the  contention  that  Sheep  Creek 
ditch  is  a  natural  and  ancient  water- 
course, and  to  secure  the  right  to  the  use 
of  its  waters  to  the  extent  already  appro- 
priated by  him,  the  plaintiff,  conceding 
that  it  is  not  anatural  and  ancient  water- 
course, claims  that  aq  the  defendant  and 
others  have  not  appropriated  for  the  irri- 
gation of  their  lands  the  amount  of  water 
diverted,  but  permitted  the  surplus  for 
several  years,  over  the  amount  needed  for 
their  domestic  and  agricultural  purposes, 
to  flow  ou  and  become  a  water-course, 
they  have  thereby  fixed  the  amount  of 
water  necessary  for  their  lands,  (which  is 
admitted  to  be  110  inches  appropriated  by 
the  grantors  of  the  defendant,  to  which  he 
is  entitled  by  his  conveyances,)  and  that  the 
plaintiff  and  others  living  below  are  enti- 
tled to  appropriate  its  surplus,  accustomed 
toflow  through theirlands.  Thelaw,a8al- 
ready  stated, 1b  that  no  one  can  by  a  prior 
appropriation  claim  or  hold  any  more  wa- 
ter than  is  necessary  tor  the  purposes  of  his 
appropriation.  Thegrantorsof  the  defend- 
ant, however  much  they  may  have  divert- 
ed, could  not  have  lawfully  appropriated 
any  more  than  was  necessary  to  irrigate 
their  lands,  and  for  stoclc  and  domestic 
purposes.  That  much  they  were  entitled 
to  use,  when  needed  or  necessary  for  the 
purposes  specified,  and  to  that  extent  It 
was  a  valid  appropriation  of  the  waters 
to  a  beneficial  use  upon  the  lands,  and 
that  much  as  an  appurtenance  the  defend- 
ant acquired  by  his  conveyance  from 
them,  and  was  entitled  to  use.  Beyond 
the  amount  of  water  thereby  taken  his 
rights  did  not  go.  He  could  not  waste  it, 
anil  was  only  entitled  to  as  much  water, 
within  his  original  appropriation,  as  was 
necessary  to  Irrigate  his  lands.  As  the 
grantors  of  the  defendant  and  their  asso- 
ciates, according  to  the  evidence,  had  di- 
verted more  water  Into  Sheep  Creek  ditch 
than  they  needed,  and  therefore  more  than 
they  Intended  to  use  or  appropriate  for  Ir- 
rigation, stock,  and  domestic  purposes, 
they  permitted  the  BurpluB  to  flow  through 
the  ditch  upon  the  lands  of  the  defendant 
and  others,  to  be  taken  up  and  used  by 
them.  How  much  there  was  of  such  sur- 
plus it  is  difflcalt  to  determine,  but  it 


amounted  to  1,000  lnche6,  and  at  times 
much  more,  owing  to  its  use  and  the  sea- 
son. The  court  below  found  that  the 
amount  of  water  used  and  appropriated 
by  the  defendant  and  his  grantors  did  not 
exceed  300  inches,  varying  from  50  Inches 
to  that  amount,  as  needed  for  the  pur- 
poses of  the  appropriation;  but  In  oar 
Judgment  400  Incbes  would  be  nearer  the 
amount  Intended  to  be  appropriated  for 
the  uses  apecifled ;  an  J  us  between  the  par- 
ties to  this  record,  but  no  others,  this 
should  be  taken  as  the  amount  of  water 
that  the  defendant  is  entitled  to  use,  leav- 
ing the  surplus  to  flow  on,  according  to 
the  custom  established  by  bis  grantors, 
to  be  appropriated  by  the  settlers  below. 
It  is  now  claimed  that  the  facts  show 
that  the  defendant  used  or  wasted  this 
surplus  upon  his  lands,  to  the  damage 
and  detriment  of  the  rights  of  the  plaintiff 
aoiuired  in  its  flow  through  his  land.  The 
evidence  indicates,  without  dissent,  that 
the  season  was  exceptionally  dry,  and 
that  the  snow  In  the  mountains  was 
scant,  seriously  affecting  the  source  of 
Little  Sheep  creek's  supply  of  water,  and 
by  reason  thereof  less  water  flowed  down 
the  ditch;  that  those  above  the  defendant 
used  the  waters  freely,  as  much  as  was  nec- 
essary for  the  Irrigation  of  their  lands, 
within  the  purposes  of  their  original  ap- 
propriation; and  that  these  causes  com- 
bined to  use  the  water  in  the  ditch,  leav- 
ing little  or  no  surplus  to  flow  on, causing 
the  settlers  below  to  complain,  and  a  liti- 
gation to  be  threatened,  which  to  avoid, 
they  used  less  water,  and  permitted  more 
to  pass  through  the  ditcli,  except  the  de- 
fenaant,  who  continued  to  use  the  amount 
he  claimed  that  was  necessary  for  the  irri- 
gation of  his  lands,  and  to  which  he  was 
entitled  within  the  original  appropriation. 
While  there  is  some  evidence  Indicating 
that  the  defendant  used  the  water  freely, 
and  perhaps,  on  one  or  two  occasions, 
more  than  was  actually  necessary,  though 
this  Is  contradicted,  which,  it  may  be  ad- 
mitted, was  in  excess  of  the  amonnt  he 
was  entitled  to  nse.  If  more  than  was  act* 
nally  necessary  at  the  time,  althougli 
within  the  original  appropriation,  yet  it 
was  plainly  not  these  acts  which  caused 
the  ditch  and  Its  channel  to  become  dry 
during  all  the  season,  producing  the  griev- 
ances complained  of.  It  was  due  to  the 
more  potential  causes  of  a  drought,  aided 
by  the  other  causes.  Every  one  had  a 
short  crop  those  years,  for  they  were 
years  of  drought,  is  the  tenor  of  the  evi- 
deuce.  So  that.  If  the  complaint  was 
framed  on  this  phase  of  the  facts,  no  case 
is  made  upon  which  relief  could  be  granted 
by  injunction,  much  less  when  it  is  framed 
upon  the  grounds  of  riparian  proprietor- 
ship of  a  natural  water-course  running 
through  his  lands  from  time  Inimemorlal, 
which  is  a  different  matter,  and  governed 
b.v  different  rules  of  law.  In  any  viewi 
therefore,  there  is  a  failure  of  proofs  to 
Justify  the  exercise  of  tue  Jurisdictioo  in- 
voked, which  is  always  applied  cautlouB- 
ly,  and  only  when  the  right  to  the  mat^ 
ter  In  question  is  clearly  established,  and 
an  injurious  interruption  of  such  right 
ought  to  be  prevented.  The  decree  must 
be  affirmed,  and  It  is  so  ordered. 
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HlXDMAN  y.  BiZOB. 

(Supreme  Court  of  Oregon.    June  a,  1891.) 

Water-Rights  —  Paroi,  Trakster  —  Amount  op 
Appropriation. 

1.  Where  one  bolding  a  possessory  right  to 
public  land  appropriates  water  for  the  purpose 
of  irrigating  It,  such  water-right  becomes  a  part 
of  the  improvements,  and  may  be  sold  verbally 
and  transferred  with  the  possessory  right 

a.  Where,  in  an  action  to  establish  a  water- 
right,  the  evidenoe  shows  that  plaintiff  had  di- 
yerted  80  inches  of  water,  butonljr  used  50  inches 
thereof  for  about  15  years,  she  Is  only  entitled 
to  the  amount  used,  as  a^inat  a  subsequent  ap- 
propriator. 

Appeal  from  clrcuttcourt,  Bakercounty ; 
James  A.  Frr,  Jndge. 

Suit  In  equity  to  enjoin  and  restrain  the 
defendant,  Geort^e  Bizor,  from  diverting 
tbe  waters  of  Aldercreelc,a  natural  water- 
course wlilch  runs  through  the  lands  of 
both  parties  tu  this  suit. 

J.  L.  Raod,  for  appellant.  M.  L.  Olm- 
sted, for  respondent. 

Bean,  J.  This  is  a  suit  to  enjoin  tliedo- 
fendaut  from  dlvertlnK  the  waters  of  Alder 
creek,  a  natural  water-course,  which  runs 
through  the  lands  of  both  plaintiff  and 
defendant.  Both  parties  claim  by  prior 
appropriation.  The  facts  are  these:  In 
1S63,  tbe  lands  through  which  Alder  creek 
flows  were  unsurveyed  and  unoccupied 
government  land,  and  the  waters  thereof 
were  free  and  unappropriated.  In  tbe 
spring  of  that  year,  J.  W.  Cleaver  and  one 
Peters  settled  upon  the  land  now  owned 
by  plaintiff,  and,  for  the  purpose  of  ren- 
dering it  productiye  and  useful  tor  agri- 
cultural and  horticultural  purposes,  en- 
tered upon  the  unoccupied  government 
land  a  short  di.^tance  above  the  land  occu- 
pied hy  them,  and  diverted  a  portion  of 
the  waters  of  Alder  creek,  and  by  means  of 
a  ditch  conveyed  thesame  onto  their  land 
forirrlgatingpurposes.  Cleaver  and  Peters 
continued  to  occupy  and  cultivate  the 
land,  using  the  waters  appropriated  by 
them,  until  1865,  when  they  sold  their  pos- 
sessory rights  and  Improvements.  From 
the  time  of  the  sale  by  them  until  1881, 
tbe  land  improvements  and  water-right 
passed  Into  the  possession  and  occupancy 
of  several  different  persons,  each  selling 
his  rights  thereto,  anti  delivering  posses- 
sion to  the  purchaser,  but  no  complete 
chain  of  title  by  deed  of  conveyance  to 
either  the  land,  ditch,  or  water-right  ap- 
pears in  the  record.  In  1881,  the  property 
naving  In  this  manner  passed  Into  the 
possession  of  one  Bowley,  he  filed  thereon 
under  the  pre-emption  law,  and,  after 
perfecting  his  title  conveyed  the  land,  with 
its  appurtenances,  on  September  15, 1882, 
by  deed  to  plaintiff.  In  February,  1877, 
defendant  settled  upon  the  land  now 
owned  by  him,  above  the  land  of  plaintiff, 
as  a  homestead,  and,  having  received  his 
patent,  claims  the  right  to  the  use  of  50 
Inches  of  the  waters  of  the  creek,  as 
against  plaintiff,  by  an  appropriation 
made  by  him  in  1877.  He  claims  that  be- 
cause the  title  of  the  several  parties  occu- 
Sylng  the  land  from  Cleaver  down  to 
towley  was  acquired  by  the  purchase  of 


possessory  rights  merely,  and  not  Tjy 
deed,  the  water-right  was  lost  and  aban- 
doned ;  that  a  valid  transfer  of  a  ditch 
and  water-right  can  only  be  made  by 
deed,  and  a  verbal  sale  operates  ipso  facto 
as  an  abandonment:  and  that  conse- 
quently his  appropriation,  made  in  1877, 
was  prior  in  time  and  paramount  Id  right 
to  that  of  plaintiff,  which,  in  any  view, 
could  only  date  from  Eowley's  settlement 
in  1881.  This  is  the  only  question  neces- 
sary for  us  to  consider.  If  plaintiff  has 
connected  herself  by  a  proper  title  with 
the  rights  acquired  by  Cleaver  and  Peters 
to  the  waters  of  Alder  creek,  her  rights 
are  unquestionably  superior  to  those  of 
the  defendant;  for  whoever  purchases  land 
from  the  United  States  after  the  whole  or 
some  part  of  the  water  of  anatural  water- 
course, running  through  such  land,  has 
been  appropriated  by  some  one  else,  takes 
subject  to  the  rights  acquired  by  such 
prior  appropriator.  Kaler  y.  Campbell, 
13  Or.  596, 11  Pac.  Bep.  301 ;  Lux  y.  Hag- 
gin,  69  Cal.  255, 10  Pac.  Bep.  674.  If,  how- 
ever, her  rights  only  date  from  the  settle- 
ment of  Bowley  in  1881,  the  appropriation 
made  by  defendant  in  1877  gives  him  a 
superior  right  to  the  quantityactually  ap- 
propriated. 

It  is  undisputed,  from  the  evidence,  that 
the  land  owned  by  the  plaintiff  has  been 
Improved,  cultivated,  and  farmed  each 
year,  by  the  occupants  and  owners  thereof, 
from  the  time  of  Cleaver's  settlement,  in 
1863,  to  the  commencement  of  this  suit, 
and  the  waters  appropriated  by  Cleaver 
and  Peters  has  been  used  through  the 
ditch  constructed  by  them  for  the  neces- 
sary irrigation  of  the  land  each  year.  In 
fact,  without  the  use  of  this  water  the  land 
would  be  of  comparatively  little  value  for 
agricultural  or  horticultural  purposes, 
and  the  possessory  rights  thereto  would 
not  have  sold  for  the  several  amounts  dis- 
closed by  the  record.  It  is  dry  and  arid 
land,  and  can  only  be  successfully  or  prof- 
itably cultivated  by  means  of  proper  Ir- 
rigation. It  had  been  so  Improved  that 
in  1881  Bowley  paid  to  the  occupant  the 
sum  of  $1,500  for  his  possessory  rights. 
Each  owner  and  occupant  of  the  land  has 
used  and  claimed  to  own  the  water-right 
acquired  by  the  appropriation  of  Cleaver 
and  Peters,  and  has  delivered  the  posses- 
sion thereof,  with  the  other  improvements 
on  the  land,  to  his  successor  in  Interest, 
as  an  incident  to  the  principal  thing  sold. 
A  settler  upon  the  public  land  has  a  right 
thereto  as  against  every  person  except 
the  government,  and,  when  such  settle- 
ment is  made  with  the  view  of  obtaining 
title,  such  right  Is  a  valuable  property 
right,  which  the  courts  will  protect  and 
enforce.  Kitcherslde  v.  Myers,  10  Or.  21; 
Jackson  v.  Jackson,  17  Or.  110,  19  Pac. 
Bep.  847.  The  right  of  such  a  settler  be- 
ing property,  he  may  sell  and  transfer  It, 
so  as  to  pass  his  right  thereto,  and,  ex- 
cept as  against  the  government,  vest  the 
rightful  possession  in  the  purchaser.  This 
right  being  a  possessory  one,  merely,  and 
not  lying  In  grant,  does  not  require  a 
formal  deed  of  conveyance,  In  order  to 
effect  a  sale  or  transfer  thereof.  The  set- 
tler does  not  acquire  a  title  to  the  land 


Digitized  by 


Ljoogle 


u 


PACLFIC  EEPOETER,  Vol.  27, 


(Or. 


by  the  act  of  settlement,  but  only  the 
right  to  one  upon  bis  complying  with  the 
provUionB  of  the  law  governing  the  sale 
and  dlHposltlon  of  the  pablic  landn.  His 
orcnpatlon  and  Improvement,  with  a  view 
to  pre-flniptlon,  do  not  confer  a  vested 
right  in  the  landsso occupied, butdouonter 
H  preference  over  others  in  the  purchase  of 
such  lands  by  the  boon  tide  settler,  which 
win  enable  hlnj  to  protect  his  possession 
against  other  Individuals.  He  has  no  In- 
terest In  the  land  which  he  can  convey, 
but  only  in  the  possessory  right  thereto ; 
and  any  mode  of  sale  orconveyance  which 
effects  a  transfer  of  the  possession  from 
the  vendor  to  the  vendee  Is  sufficient  to 
psLss  his  possessory  title. 

When  such  a  settler  appropriates  water 
for  the  necessary  Irrigation  of  the  laud 
occupied  by  him.  It  becomes  as  much  a 
part  of  his  improvements  as  bis  buildings 
or  fences,  and  can  be  sold  and  transferred 
with  his  possessory  right  In  the  some 
way.  The  principal  subject-matter  of 
such  a  sale  and  purchase  is  the  posses- 
sory right  to  the  land,  and  the  conse- 
quent preference  over  others  in  the  pur- 
chase of  such  land  from  the  government, 
and  such  a  sale,  followed  by  possession 
talien  thereunder,  vests  the  possessory 
right  in  the  purchaser,  except  as  against 
the  government,  and  he  succeeds  to  the 
rights  of  the  settler  to  the  possession  (»f 
the  land  and  Improvements.  The  water, 
right  being  a  necessary  incident  to  the 
complete  enjoyment  of  the  land,  the  same 
principle  which  sustains  a  verbal  sale  of 
the  possessory  right  to  the  land  will  niso 
support  a  verbal  sale  of  the  water-riglit 
in  connection  therewith,  no  as  to  enable 
a  purchaser  to  maintain  a  suit  against  a 
stranger  for  interfering  with  the  same. 
The  water,  when  appropriated  and  used 
for  Irrigation,  becomes  an  incident  to  the 
land,  and  a  transfer  of  the  possessory 
rights  thereto  carries  with  it  the  water, 
unless  expressly  reserved.  The  general 
rule  is  that,  where  a  party  grants  a  thing 
as  it  is  then  used  and  enjoyed,  he,  by  im- 
plication, grants  all  those  easements 
which  the  grantor  can  convey  which  are 
necessary  to  the  reasonable  enjoyment  of 
the  granted  property,  and  have  been  and 
are  at  the  time  of  the  grant  used  by  the 
owner  for  the  benefit  of  the  granted 
premises:  and,  11  the  grantor  wishes  to 
reserve  any  right  over  the  easement,  he 
must  reserve  it  expressly.  Gould,  Wa- 
ters, S  <5i>4:  Cave  v.  Crafts,  53  Cal.  135. 
This  rale,  we  think,  is  as  applicable  to 
the  transfer  of  posMessory  rights  to  public 
land  as  to  any  otiier  species  of  property. 
Thus,  if  a  mill  is  erected  upon  public  land, 
and  water  appropriated  therefor,  the  sale 
of  the  mill  and  transfer  of  the  possessory 
right  to  the  land  passes  the  water-right 
tothevendee.  McDonald  v.  Kiver,etc.,Co., 
13  Cal.  220.  .So,  the  fact  that  the  owner  of 
the  lower  laud  acquired  title  through  pur- 
chase of  possessory  rights  merely,  and  not 
by  deed,  does  not  affect  his  title  to  the 
water-rights,  as  they  pass  as  appurte- 
nant to  the  land.  Geddis  v.  Parrish, 
( Wash.  T. )  21  Pac.  Rep.  314.  So,  if  a  settler 
upon  the  public  lands  under  the  home- 
stead law  constructs  a  ditch  tor  the  pur- 


pose of  conveying  water  onto  his  land  for 
Irrigating  purposes,  such  ditches  and  wa- 
ter-riglit become  part  of  the  realty,  and 
are  not  severable  therefrom,  and  are  ex- 
empt from  sale  under  executiou.  Faull  v. 
Coolie,  19  Or.  453,  26  Pac.  Rep.  6G2.  The 
fact  that  the  settlers  on  this  land  after  it 
was  surveyed,  and  prior  to  its  passing  in- 
to the  possession  of  Rowley,  may  have 
formally  relinquished  their  pre-emption  fil- 
ings, does  not  of  itself  operate  as  an 
abandonment  of  the  water-right.  This 
was  the  only  means  of  effecting  a  com- 
plete transfer  of  their  possessory  right  to 
the  land,  and  giving  their  successors  In 
interest  an  opportunity  to  acquire  a  title 
from  the  government  To  constitute  an 
abandonment,  there  must  be  an  intent  to 
abandon.  Dodge  ▼.  Marden,  7  Or.  456. 
Sut:h  intent  may  be  Inferred  from  the  acts 
and  declarations  of  the  party,  for  It  Is  on- 
ly by  the  acts  and  declarations  of  persons 
that  we  infer  their  Intentions;  but  in  this 
case  there  is  nothing  In  the  acts  and  decla- 
rations of  the  occupants  of  the  land,  or  of 
the  owners  of  the  water-right,  indicating 
an  intent  to  abandon  it,  but,  on  the  con 
trary,  their  every  act  and  declaration  un- 
mistai^ably  evinces  a  clear  intent  not  to 
do  so.  In  fact,  counsel  for  defendant  did 
not  claim  that  there  was  evidence  Indicat- 
ing an  intent  to  abandon,  but  he  claimed 
that  the  verbal  sale  and  transfer  of  this 
water-right  operated.  Ipso  facto,  as  an 
abandonment  thereof,  and  in  support  of 
his  position  cited  and  relied  on  Smith  v. 
O'Hara,  43  Cal.  371;  Pom.  Rip  Rights,  § 
89;  Gould,  Waters,  §  234.  The  statements 
by  Pomeroy  and  Gould  are  based  upon 
the  doctrine  announced  in  Smith  v. 
O'Hara.  In  that  case  the  plaintiff 
claimed  as  purchaser  from  the  prior  ap- 
proprlator  of  a  ditch  used  for  conveying 
water  for  mining  purposes,  and  under- 
took to  prove  the  sale  by  oral  testimony. 
The  court  held  that  a  ditch,  being  an  In- 
terest In  real  estate  and  lying  In  grant, 
could  only  be  conveyed  by  deed,  but  that 
doctrine  has  no  application  to  the  case  be. 
fore  us.  In  this  case  there  was  no  at- 
tempt to  convey  the  ditch  separate  from 
the  possessory  right  to  the  land,  but  only 
as  an  Incident  thereto,  and  as  part  ot  the 
Improvements  thereon.  It  was  an  appur- 
tenant to  the  principal  thing  sold,  and 
passed  as  an  incident  thereto.  We  do 
not  at  this  time  undurtake  to  question 
the  doctrine  that  a  ditch  or  canal  Itself, 
used  for  conveying  the  water  to  a  mine 
or  elsewhere.  Is  an  Interest  In  land  that 
can  only  be  transferred  and  conveyed  adn 
the  case  of  other  real  estate,  but  we  deny 
its  appllcubility  to  the  facts  in  this  case. 

Having  reached  the  conclusion  that 
plaintiff  has  succeeded  to  the  title  of 
Cleaver  and  Peters,  and  that  the  appro- 
priation of  the  water  of  Alder  creek  made 
by  them  Is  prior  in  right  to  that  of  de- 
fendant, it  only  remains  to  ascertain  the 
quantity  of  water  to  which  plaintiff  is  en- 
titled. The  evidence  on  this  question  Is 
not  as  clear  as  we  would  like.  The 
amount  of  water  diverted  by  Cleaver  and 
Peters  in  1.S63,  from  the  best  impressions 
we  can  gatlier  from  the  evidence,  was 
about  SO  inches.    This  quantity  does  not 
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seem  to  have  been  utilized  by  them  dur- 
ing their  occupancy  ot  the  land.  They 
had  a  right  to  appropriate  water  suffl- 
rlent  for  the  preBent,  and  contemplated 
necessary  irrigation  of  the  land  occupied 
by  them,  but  the  amount  to  which  their 
prior  right  attached  must  be  restricted  to 
the  quantity  needed  for  that  purpose. 
"It  thus  scera8,"say8  Mr.  Justice  Lord, 
in  Simmona  v.  Winters,  27  Pac.  Rep,  7, 
(decided  this  term,)  "that,  In  order  to 
make  a  valid  appropriation  of  water,  it 
is  required  to  be  made  lor  some  beneficial 
purpose  then  existing  or  contemplated, 
and  that  the  amount  of  water  appropri- 
ated must  be  restricted  to  the  quantity 
needed  tor  the  purpose."  While  Cleaver 
and  Peters  could  rightfully  appropriate 
water  not  only  for  the  present,  but  also 
for  the  future,  needs  of  the  land,  the  wa- 
ter eo  appropriated  must  have  been  util- 
ized within  a  reasonable  timelu  the  pur- 
pose for  which  it  was  appropriated,  or 
the  right  thereto  was  lost.  What  consti- 
tutes a  reasonable  time  Is  a  question  of 
fact,  depending  upon  the  circumstances  of 
each  particular  case.  From  18C3  to  1877, 
the  date  of  defendant's  settlement,  there 
does  not  seem  to  have  been  used  for  the 
necessary  irrigation  of  the  land  now 
owned  by  the  plaintiff  to  exceed  50  Inches 
of  the  water  appropriated  by  Cleaver  and 
Peters,  nor  does  the  acreage  of  the  laud  in 
cultivation  seem  to  have  been  materially 
increased  since  that  time.  This,  we  think, 
was  a  sufhclont  length  of  time  In  which  to 
make  an  actual  application  of  the  water 
to  the  uses  Intended,  and  the  right  to  the 
surplus  not  so  applied  became  lost  and 
abandoned.  So  that  the  amount  of  water 
being  utilized  in  1877— .50  inches— should 
be  the  limit  ot  plaintiff's  right.  Although 
she  has  no  property  in  the  water  of  the 
stream  flowing  In  its  natural  channel 
above  the  point  of  diversion,  yet  she  has 
amostimportantright  overlt  with  respect 
to  such  water.  She  is  entitled  to  have 
the  water  of  the  stream  continue  to  flow 
in  Its  usual  manner,  through  the  natural 
channel  or  bed  of  the  stream,  down  to  the 
bead  of  her  ditch,  to  the  extent  or  amount 
of  her  appropriation,  without  diversion 
or  material  Interruption,  during  the  irri- 
gation season,  if  she  needs  that  amount 
of  water  for  the  necessary  irrigation  of 
ber  land.  She  is  entitled  to  have  in  the 
natural  bed  or  channol  of  the  stream,  at 
the  head  of  her  ditch,  during  the  Irrigat- 
ing season,  a  sufficient  quantity  of  water 
for  the  necessary  Irrigation  of  her  land, 
not  exceeding  50  Inches.  While  she  Is  en- 
titled to  50  iuches  of  water  If  necessary  for 
the  irrigation  of  her  land,  if  she  does  not 
need  that  amount  she  must  allow  the 
surplus  to  remain  in  the  stream,  and  can- 
not complain  if  It  Is  UHcd  by  the  other  set- 
tlers on  the  creek,  whether  above  or  be- 
low her.  At  the  time  of  the  commence- 
ment of  this  suit  defendant  was  diverting 
all  the  waters  of  the  creek,  while  piain- 
tlH's  grain,  vegetables,  fruit,  and  other 
crops  were  suffering  for  want  of  irriga- 
tion. The  decree  of  the  court  below  will 
therefore  be  reversed,  and  a  decree  en- 
tered here  in  accordance  with  this  opin- 
ion. 


HoTZ  V.  ScHOOL-DisT.  No.  9,  Huerfano 
County. 
(Court  of  AppeaU)  of  Colorado.    June  80, 1891.) 
School-Tbachbrs — License— CoifPBSSATrox. 
Though  Gen.  St.  Colo,  jt  8055,  prohibits  the 
district  school  board  from  employing  any  teacher 
who  shall  not  possess  the  prescribed  license  to 
teach,  in  force  at  the  date  of   employment,  and 
provides  that  any  one  so  teaching  (vithout  license 
shall  forfeit  all  claim  to  compensation  out  of  the 
school  fund  for  the  term,  one  who  is  employed  by 
the  board  to  teach,  when,  as  they  are  aware,  she 
has  no   license,  but  who   shortly  afterwards  pro- 
cures  one,  may  maintain   an  action  against  the 
board  for  compensation. 

Error  to  district  court,  Huerfano  county. 
Homer  A.  Cole,  tor  plaintiff  in  error.    J). 
AlcCuskill,  tor  defendant  in  error. 

BissELL,  J.  This  action  was  brought 
by  Mary  K.  Hotz  agnlnst  a  school -district 
of  Huerfano  county,  to  recover  a  sum 
which  she  alleged  to  be  due  her  under  a 
contract  of  employment  entered  into  by 
the  board  of  directors  of  the  school-dis- 
trict. It  was  satisfactorily  shown  that  in 
August  of  1886  the  board  met  and  decided 
to  employ  ber  as  a  teacher  for  the  school 
year  next  ensuing.  The  secretary  notified 
the  teacher  of  what  had  been  done,  and 
she  accepted  the  terms  offered.  On  the 
5th  of  September  following  Miss  Hotz  went 
to  La  Vcta,  where  the  school  was  situate, 
saw  the  members  ot  the  board,  and  ar- 
ranged with  them  for  the  commencement 
of  her  school  on  the  following  day,  and  for 
the  procurement  of  a  temporary  certificate 
to  entitle  her  to  teach  In  Huerfano  county 
until  the  time  of  the  regular  examination 
of  teachers  In  November.  At  tills  time  it 
was  stated  by  Miss  Hotz, and  understood 
by  the  board,  that  she  did  not  possess  a 
certificate  of  the  county  superintendent  of 
Huei-fano  county  entitling  her  to  teach  in 
that  locality,  and  that  It  would  be  neces- 
sary tor  her  to  procure  a  temporary  author- 
ity to  act  till  the  November  examination. 
This  temporary  certificate  was  procured, 
and,  on  the  tith  of  September,  Miss  Hotz 
commenced  her  school  under  this  author- 
ity, with  the  knowledge  and  concurrence 
of  the  directors  of  the  school-district,  and 
continued  to  teach  under  those  circum. 
stances  for  the  ensuing  five  months.  In 
November  she  procured  her  regular  certifi- 
cate. At  the  expiration  of  five  months 
the  board  of  directors  discharged  her  from 
the  employment,  and,  as  the  record  shows, 
notwithstanding  diligent  efforts  <m  her 
part  to  procure  another  engagement,  she 
remained  unemployed  during  the  balance 
of  the  year.  This  suit  was  brought  to  re- 
cover the  stipulated  wages  as  damages 
for  the  breach  of  the  contract.  Several 
defenses  were  Interposed,  but  no  proof 
was  offered  in  support  of  them;  but,  upon 
motion  for  a  nonsuit,  the  complaint  was 
dismissed,  because  it  appeared  from  the 
testimony  that  at  the  time  of  tlie  offer  ot 
hiring  by  the  board,  and  Its  acceptance  by 
the  teacher,  she  possessed  no  certificate 
from  the  proper  authorities  ot  Huerfano 
county  entltUng  her  to  teach  there.  Upon 
the  case  made  this  Is  the  only  practical 
question  before  the  court  for  considera- 
tion.   Section  3055  ot  the  General  Statutes 
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Inhibits  the  district  board  from  employ- 
ing any  teacher  who  shall  not  possess  a 
license  to  teach,  issued  by  the  proper  au- 
thority, which  shall  be  in  fort^e  at  the  date 
uf  employment;  and  the  statute  contains 
the  further  provision :  "And  any  teacher 
who  shall  commence  teaching  in  any  such 
school,  without  such  license,  shall  forfeit 
all  claims  to  compensation  out  of  the 
school  fund  lor  the  term  so  teaching  with- 
out such  license. "  It  is  thus  evident  that 
the  rlghtfalness  of  the  action  of  the  court 
below  in  dismissing  the  case  depends  upon 
the  construction  to  be  given  to  this  par- 
ticular section.  The  statute  is  undoubt- 
edly Intended  to  be  operative  both  as  to 
the  board  and  as  to  the  teacher.  The  re- 
sults of  a  departure  from  its  provisions 
are  widely  different  in  the  two  cases. 
While  It  is  enacted  that  the  district  board 
shall  not  employ  a  teacher  who,  at  the 
date  of  the  employment,  is  without  the 
evidence  of  authority  /to  teach,  issued  by 
one  of  the  persons  authorized  to  execute  a 
certificate,  no  penalty  is  provided  for  a 
breach  of  the  statute  by  the  board  itself. 
It  is  wholly  unnecessary  to  determine 
what  the  consequences  to  the  board  woald 
be  in  the  event  of  its  violation  by  them. 
This  case  only  concerns  the  matter  of  the 
violation  by  the  teacher,  and  as  to  the 
teacher  a  specific  penalty  is  provided.  Un- 
der these  circumstances,  the  only  legiti- 
mate construction  of  tlie  statute  must  be 
that  the  penalty  Is  only  enforceable,  and 
can  only  be  held  to  attach  in  the  case 
mentioned,  and  that  Is  in  the  case  where 
the  teacher  shall  commence  to  teach  not 
haying  obtained  a  certlBcate.  Where,  as 
here,  the  statute  contains  two  provisions, 
—one  of  which  is  a  prohibition  to  the 
board,  and  the  other  of  which  is  a  penalty 
enlorceable  against  the  teacher  under  cer- 
tain circumstances, — the  true  construction 
must  be  that  only  in  the  event  of  a  viola- 
tion of  the  provision  containing  the  pen- 
alty can  it  be  held  that  the  teacher  Is 
without  a  right  of  action.  The  evident 
intention  of  the  legislature  was  to  prevent 
the  employment  of  teachers  who  did  not 
possess  the  evidence  of  qualification  pre- 
scribed by  the  statute.  The  prohibition 
to  tlie  board  was  simply  intended  to  Im- 
pose upon  the  officers  of  theschool-distrlct 
the  duty  of  seeing  to  It  that  the  teacher 
whom  they  hired  should  possess  the  requi- 
site qualifications.  It  is  true  that  at  the 
time  the  board  met  for  the  purposes  of 
employing  the  teacher,  and  when  they 
wrote  their  letter  containing  the  offer  of 
employment,  as  well  as  at  the  date  of  the 
letter  of  acceptance,  the  teacher  did  not 
have  the  statutory  evidence  of  her  quali- 
fications which  entitled  her  to  teach  in 
Huerfano  county.  This,  however,  should 
not  deprive  her  of  the  right  of  action,  or 
entitle  the  board  to  break  the  contract  in- 
to which  they  subsequently  entered,  unless 
they  be  able  to  assign  some  sufficient  legal 
excuse  for  the  breach.  The  circumstaucev 
and  the  facts  of  the  case  are  such  that  it 
may  very  properly  be  held  that  the  em- 
ployment of  Miss  Hotz  should  be  deemed 


completed  as  of  the  date  when  theservicea 
were  commenced,  since  she  was  qualified, 
when  she  entered  upon  the  discharge  of 
her  duties,  with  the  knowledge  and  con- 
currence of  the  board,  which  possessed  full 
authority  for  employment.  School-Dlst. 
y.  Dilman,  22  Ohio  St.  194. 

Should  it  be  contended  that  the  board 
entered  into  a  contract  in  August  which 
was  void  undpr  the  statute  and  unenforce- 
able by  tlie  teacher,  It  may  well  be  held 
that  a  valid  implied  contract  arose,  as  be- 
tween the  board  and  Miss  Hotz,  when,  as 
a  duly-qualified  teacher,  she  entered  upon 
the  discharge  of  her  duties  on  the  6th  of 
September,  and  continued  therein  for  the 
ensuing  five  months.  If  It  be  said  that  it 
is  impossible  to  ascertain  what  the  terms 
of  this  implied  contract  are,  it  is  replied 
that  the  express  contract  may  be  looked 
at  to  ascertain  the  terms  of  the  implied 
one,  which  the  teacher  performed  until  she 
was  discharged.  The  commencement  of 
the  school  by  the  teacher,  with  the  knowU 
edge  and  consent  of  the  board,  after  she 
had  received  a  certificate  of  qualification, 
was  equivalent  to  the  making  of  n  new 
contract  upon  the  terms  of  the  one  Into 
which  they  attempted  to  enter  at  their 
meeting  held  In  Augnst,  Scott  v.  School- 
Dlst.,  46  Vt.  452.  This  construction  and 
these  reasons  are  well  supported  by  a  con- 
sideration of  the  purposes  which  the  legis- 
lature evidently  had  In  viefv,  and  of  the 
circumstances  which  necessarily  exist  in 
this  state  in  its  various  school-districts. 
If  It  happened  that  the  teacher  did  not 
possess  a  certificate  issued  by  the  state  au- 
thority, the  certificate  must  be  issued  by 
the  superintendent  of  the  county  where  the 
school  is  to  be  taught.  Few  of  the  teach- 
ers to  be  employed  are  residents  of  the 
county  wherein  they  teach.  The  times 
fixed  for  the  public  examinations  of  teach- 
ers are  not  concurrent  with  the  commence- 
ment of  the  school.  Negotiations  must  be 
entered  Into,  as  between  the  board  and 
the  teacher,  anteceden  t  to  the  time  of  their 
arrival  in  the  county  in  which  they  are  to 
discharge  their  duties.  The  mischief  to 
be  guarded  against  is  the  teaching  of  a 
school  hy  a  teacher  who  does  not  possess 
the  necessary  qualification.  A  construc- 
tion of  the  statute  which  guards  the  diffi- 
culty sought  to  be  provided  against  pro- 
tects both  the  teacher  and  the  district. 
There  are  cases  containing  similar  stat- 
utes which  hold  a  contrary  doctrine;  but 
the  views  here  expressed,  which  are  well 
supported  by  the  two  cases  cited,  seem 
more  in  accord  with  the  evident  purposes 
of  th-.  statute,  and  to  afford  more  equal 
protection  to  the  rights  of  all  parties  con- 
cerned. It  Is  quite  possible  that,  upon  a 
subsequent  trial  of  this  case,  the  board 
may  be  able,  under  the-  defenses  which 
they  Interposed,  to  show  a  sufficient  legal 
excuse  for  the  action  which  they  took.  It 
they  desire  to  escape  the  consequences  of 
ttielr  act  in  discharging  the  teacher  before 
'  the  expiration  of  the  school  year,  they  as- 
sume the  burden  of  proving  a  sufficient  ex- 
cuse.  The  Judgment  must  be  reversed. 
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MiLLEB  et  al.  y.  Potobrinbkt. 
iCowrt  lifApptoi*  of  Colorado.  Jnne  80, 1891.) 
Appkal— Retib-w— Wbioht  o»  Evidesos. 
The  verdict  of  the  jury  In  an  action  for 
serrlces  will  not  be  disturbed  on  appeal,  where 
the  issues  were  submitted  to  it  under  proper  in- 
Btruotions,  and  there  is  some  evidence  to  support 
the  verdict. 

Appeal  from  district  coartt  Arapaboe 
county 

W.  W.  Cover  and  Geo.  C.  fforris,  lor  ap- 
pellantB. 

BiBSELi.,  J.  TIiIb  controyersy  KrowB 
cot  of  an  alleged  contract  o!  hiring.  In 
1884  Joe>epb  Fotoshinsky  was  a  Jewish 
rabbi  living  in  Chicago.  Some  time  lu 
December  of  that  year  the  appellants, 
Miller  and  Krepitsliy,  opened  a  corre- 
spondence  with  the  rabbi  looking  to  his 
employment  to  render  them  certain  speci- 
fied service.  The  final  letter,  which  con- 
tains the  offer  of  employmeat,  in  sub- 
stance undertakes  to  pay  Potosbinsky 
f35  per  month  for  his  services,— f  20  to  kill 
cattle  according  to  the  Jewish  law,  and 
f  16  for  the  instruction  of  their  children. 
Without  details,  this  was  their  substan- 
tial proposition.  This  offer  was  accepted, 
and  the  rabbi  came  to  Denver,  uud  ren- 
dered the  service  for  which  he  bad  been  en- 
gased.  Substantially,  there  is  no  con- 
troversy as  to  these  propositions.  It  may 
be  stated  that  In  the  trial  court  some 
question  was  raised  as  to  the  InsuSlciency 
of  the  correspondence  to  make  a  legal 
contract,  but  the  Judge  very  properly  held 
that,  if  the  correspondence  was  followed 
by  a  performance  under  its  proposition,  it 
wns  ample  as  a  contract  to  bind  the  ap- 
pellants, and  a  breach  would  give  a  cause 
of  action.  The  principal  defense  was 
rested  npon  the  alleged  performance  by 
the  promisors  up  to  a  certain  date,  when, 
according  to  their  contention,  the  con- 
tract was  modified,  and  substantially 
abandoned,  with  the  consent  of  the  rabbi, 
who  expressly,  and  by  his  conduct,  ac- 
cepted the  responsibility  of  a  Jewish  con- 
gregation In  place  of  that  which  resulted 
from  the  letters.  That  there  was  some 
sort  of  p.  modification  or  change  in  the  re- 
lation of  the  parties  is  evident  from  the 
yerdlct  of  the  Jury,  who  accepted  neither 
yersfon  given  as  entirely  accurate,  and 
found  that  the  engagement  had  been  en- 
tered into,  but  that  it  had  been  subse- 
quently BO  modified  as  to  entitle  the  ap- 
^llants  to  a  reduction  of  the  amount 
Claimed.  The  appellants  maintain  that 
the  yerdlct  was  not  a  Just  one,  and  that 
It  is  unsupported  by  the  evidence.  This  Is 
the  only  error  alleged,  discussed,  or  relied 
bn.  In  reality,  nothing  else  is  apparent  in 
the  record  upon  which  an  argument  could 
be  predicated.  This  is  not  available  for 
the  purposes  of  reversal.  The  case,  as 
presented,  in  not  brought  within  any  of 
the  well-recogntzed  rules  which  cover  such 
cases.  The  employment  and  the  perform- 
ance were  both  established,  and,  under  In- 
atmctlons  which  plainly  and  clearly  ex- 
pressed the  law,  the  two  remaining  Inquir- 
ies, whether  the  contract  had  been  modi- 
fied or  whether  it  had  been  terminated, 
were  left  to  the  Jury.  The  verdict  dio- 
y.27p.no.I— 2 


posed  of  those  qnestloas,  and  cannot  be 
said  to  be  without  support  from  the  testi- 
mony. It  is  wholly  unnecessary  to  as- 
certain the  date  or  the  extent  of  the  modi- 
ficatlon  as  expressed  in  the  verdict.  It  is 
enou;:ii  that  It  is  sustained  by  the  evi- 
dence to  such  an  extent  that  no  appellate 
tribunal  would  be  Justified  in  setting  it 
aside.    The  Judgment  must  be  affirmed. 


Melshbimeb  y.  SuLLiyAN. 

(CSowrt  0/  ApptaU  of  ColoraOo.    Jane  S8, 1891.) 

Vzoioug  DooB— Ikjukibs  bt— Nbouobnob  of 

OWHER. 

Defendant  kept  a  dog,  admitted  to  h» 
ferocious  and  accustomed  to  bite,  tied  in  an  alley 
by  a  chain  some  six  ir  eight  feet  long.  The 
aUey,  though  private,  was  easy  of  access  at  one 
end,  and  frequented  by  defendant's  employes 
and  others,  and  plaintlfl,  a  policeman  in  pursuit 
of  a  suspicious  character,  entered  this  alley,  and, 
approacning  the  dog  without  seeing  it,  was  seri- 
ously bitten  by  it  Held,  that  def  endiuit  is  liable, 
it  being  negligence  for  himtokeepa  dogof  such  a 
diBposition  in  such  a  manner,  and  plaintiff  being 
rightfully  on  the  premises  when  lie  was  injured. 

Appeal  trom  district  court,  Arapahoe 
county. 

Bro  wae  A  Putaam,  for  appellant.  W. 
B.  Felker,  for  appellee. 

Richmond,  P.  J.  Appellee  herein  brought 
this  action  to  recover  for  Injuries  received 
from  being  bitten  and  otherwise  injured 
by  a  dog  kept  by  the  appellant,  and  which, 
it  is  alleged,  appellant  knew  was  accus- 
tomed to  attack  and  bite  mankind.  Ap- 
pellant answered,  specifically  denying  the 
allegutions  in  the  complaint,  and  as  an 
additional  defense  claimed  that  the  injury 
received  was  the  result  of  appellee's  negli- 
gence. The  record  discloses  the  fact  to  be 
that  appellant  is  the  owner  of  a  brewery, 
and  in  the  alley  adjoining  the  brewery, 
part  of  the  premises  belonging  to  him,  he 
kept  a  dog  chained  in  a  keunel  near  the  en- 
trance to  the  cellar  where  he  had  stored 
his  malt;  thatthe  length  of  the  chain  was 
between  five  and  eight  feet;  that  appellee, 
a  policeman,  was  In  pursuit  of  a  suspicious 
character,  and,  believing  that  he  had  en- 
tered this  alley,  went  into  it  hunting  for 
the  person,  and  that  while  so  engaged  be, 
without  seeing  the  dog  or  the  kennel,  or 
having  any  knowledge  of  the  fact  that  the 
dog  was  there,  advanced  near  enough  to 
the  kennel  to  be  bitten  by  the  dog;  that 
the  alley,  though  private,  was  easy  of  ac- 
cens  at  one  end,  and  frequented  by  em- 
ployes of  appellant  and  others.  The  own- 
ership of  thedog  and  his  ferocity  were  con- 
fessed at  the  trial,  and  are  admitted  In  the 
argument  here.  It  is  also  shown  that  ap- 
pellee received  considerable  medical  atten- 
tion fur  a  period  of  9  days,  and  that  be 
was  unable  to  do  any  work  of  any  conse- 
quence for  a  period  of  16  days.  Thedlspo- 
sitlon  of  the  dog  to  bite  mankind  was  not 
only  established  by  the  admissions  of  the 
appellant,  but  also  by  evidence  of  other 
witnesses,  and  especially  by  his  former 
master.  The  appellant  testified  that  he 
kept  the  dog  chained  in  the  same  place  at 
all  times,  never  suffered  him  to  go  at  large, 
and  kept  him  for  the  purpose  of  protectiuft 
bis  premises  fi-uu  strangers  and  tramps^ 
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that  Jf  a  stranger  Bhonltl  approach  the 
kennel  the  dog  would  certainly  bite  him. 
Trial  by  jury.  Verdict  for  plaintiff  in  the 
sum  of  $800.  On  motion  for  a  new  trial, 
the  court  requested  plaintiff  to  remit  f  300, 
which  was  done,  and  judgment  on  the  ver- 
dict for  f  .500  was  entered.  To  reverse  this 
judgment  thiH  appeal  is  prosecuted. 

In  the  argument  of  the  case  appellant 
says  that  the  true  question  Involved  Is, 
"May  the  owner  of  property  keep  on  his 
own  premises  a  vicious  dog,  when  con- 
stantl.v  confined  on  the  premises,  and  kept 
from  running  at  large,  for  the  protection 
of  his  property?"  He  answers  this  in  the 
afRrmutive,  and  displays  much  facetious- 
ness,  ability,  and  ingenuity  In  presenting 
his  side  of  the  proposition.  We  will  ac- 
cept the  foregoing  propoHitlon  In  the  fol- 
lowing language:  "That  one  Is  not  liable 
for  the  damages  caused  by  his  dog,  though 
he  knows  he  has  vicious  propensities,  If  he 
exercises  proper  care  and  diligence  to  se- 
cure him  so  that  he  will  not  injure  any  one 
who  does  not  unlawfully  provoke  or  In- 
termeddle with  him."  But  this  principle  is 
not  applicable  to  the  circumstances  in  this 
particular  case.  The  appellee  assumed 
that,  In  the  pursuit  of  bis  duty,  he  had  a 
right  to  enter  this  alley  in  search  of  the 
person  whom  he  was  seeking.  True  it  is 
that  he  was  there  voluntarily,  but  he  was 
there  innocently;  and,  being  there  under 
those  circumstances  and  receiving  the  in- 
jury which  he  did,  we  feel  no  hesitancy  in 
saying  that  he  was  entitled  to  recover. 

This  question  has  received  the  attention 
of  some  of  the  ablest  judges  in  this  coun- 
try and  in  England,  and  a  careful  review 
of  the  cases  leads  us  to  theconclusion  that 
the  gist  of  the  action  is  in  the  keeping  of 
the  animal  after  knowledge  of  Its  mis- 
chievous disposition.  In  Marble  v.  Ross, 
124  Mass.  44,  Morton,  J.,  lays  down  this 
rule :  "  Thelaw  Imposes  a  stringen  t  respon- 
sibility upon  a  man  who  knowingly  keeps 
a  vicious  and  dangerous  animal.  He  is  lia- 
ble to  any  person  who.  without  contribu- 
tory negligence  on  his  part.  Is  injured 
by  such  animal,  and  he  cannot  exonerate 
himself  by  showing  that  he  used  care  in 
keeping  and  restraining  the  animal.  He 
takes  the  risk  of  being  able  to  keep  him 
safely  so  that  he  shall  not  injure  others. 
The  owner's  negligence  Is  in  keeping  the 
animal  knowing  that  it  Is  dangerous." 
In  Muller  v.  McKesson.  73  N.  Y.  196,  the 
rule  Is  announced  that,  "in  an  action 
against  the  owner  of  a  ferocious  dog  or 
other  animal,  for  injuries  inflicted  by  it, 
the  gravamen  of  the  action  is  the  keeping 
of  the  animal  with  knowledge  of  its  pro- 
pensities ;  and,  as  to  the  latter,  proof  that 
the  animal  is  of  a  savage  and  ferocious 
nature  Is  equivalent  to  express  notice." 
"The  owner  is  bound  to  keep  tlie  animal 
secure  at  his  peril,  and,  if  it  does  mischief, 
negligencels presumed.  This  presumption 
cannot  be  rebutted  l).v  proof  of  care  on  the 
part  of  the  owner  in  keeping  or  restrain- 
ing It,  and  he  is  absolutely  liable,  unless 
relieved  by  proof  of  some  act  or  omission 
on  the  part  of  the  person  Injured. "  In 
Partlow  V.  Haggarty,  35  Ind.  178,  It  was 
held  that  "whoever  keeps  an  animal  ac- 
customed to  attack  or  bite  mankind,  with 
knowledife  of  its  dangerous  propensities. 


is  prima  facie  liable  to  an  action  for  dam- 
ages at  the  suit  of  any  person  atteu;ked  or 
Injured  by  the  animal,  without  proof  of 
any  negligence  or  fault  In  the  securing  or 
taking  care  of  It.  The  gist  of  the  action 
Is  the  keeping  of  the  animal  after  knowl- 
edge of  its  mischievous  disposition."  In 
Sherfey  v.  Bartley,  4  Sneed,  58.  it  is  said: 
"The  defendant  knew  his  dog  was  vicious, 
and  disposed  to  attack  and  bite  persons, 
and  was  bound  to  have  so  confined  him 
as  to  prevent  him  from  doing  mistfhlef. " 
Brooks  V.  Taylor,  6,5  Mich.  208,  31  N.  \V. 
Rep.  837,  was  an  action  for  injuries  iufiict- 
ed  by  a  bull,  and  it  was  held  that  "the 
negligence  in  such  a  case  consists  in  keep- 
ing such  an  animal  after  notice  of  its  dan- 
gerous habits;  and  whoever  keeps  an  ani- 
mal accustomed  to  attack  and  injure  mau- 
kind  Is  prima  fade  liable  in  an  action  on 
the  case  at  the  suit  of  any  person  Injured, 
without  any  averment  of  negligence  or 
default  In  securing  and  taking  care  of  the 
animal.  If  In  such  a  case  It  is  shown,  as 
a  matter  of  defense,  that  the  plaintiff  will- 
fully provoked  the  animal,  or  was  grossl.y 
negligent  in  going  near  it.  with  knowledge 
of  its  vicious  habits,  he  cannot  recover." 
In  Earl  v.  Van  Alstine.  8  Barb.  630.  after 
reviewing  the  various  authorities,  Skldkn, 
J.,  says:  "The  authorities  seem  to  point 
to  the  following  conclusions:  First,  ODe 
who  owns  or  keeps  on  animal  of  anj-  kind 
becomes  liable  for  any  injury  tlie  animal 
may  do,  only  on  the  ground  of  some  actual 
or  presumed  negligence  on  bis  part;  sec- 
OBfl,  it  is  essential  to  the  proof  of  negli- 
gence, and  sufficient  evidence  thereof,  that 
the  owner  be  shown  to  have  had  notice  of 
the  propensity  of  an  animal  to  do  mischief: 
third,  proof  that  the  animal  is  of  asavage 
and  ferocious  naturcls  equivalent  to  proof 
of  express  notice."  Pickering  v.  Orange, 
1  Scam.  492;  Brlce  v.  Bauer,  108  N.  Y.  428, 
1.5  N.  E.  Rep.  69.3.  The  principle  here  con- 
tended for  by  appellant  Is  most  thorough- 
ly covered  In  Laverone  v.  Mangianti,  41 
Cal.  138.  In  that  case  Rhoues.U.  .1.,  deliv- 
ering the  opinion  of  the  court,  said:  "It 
Is  iuslsted,  on  behalf  of  the  defendants, 
that  a  person  may  lawfully  keep  a  fero- 
cious dog, — one  that  is  accustomed  to 
bite  mankind.  That  position  may  be  con- 
ceded, and  it  may  also  be  conceded  that 
he  has  the  same  right  to  keep  a  tiger. 
The  danger  to  mankind  and  the  injury,  it 
an.v  is  suffered,  comes  from  the  same 
source,— the  ferocity  of  the  animal.  In 
determining  the  responsibility  of  tUe  keep- 
er for  an  injury  inflicted  by  either  animal, 
the  only  difference  I  can  see  between  the 
two  cases  is  that,  in  the  case  of  an  in]ur,y 
caused  by  a  dog.  the  knowledge  of  the 
keeper  tiiat  the  dog  was  ferocious  must 
be  alleged  and  proven,  for  all  dogs  are 
not  ferocious,  while,  in  the  case  of  a  tiger, 
such  knowledge  will  be  presumed  from 
the  nature  of  the  animal."  The  circum- 
stances In  that  case  were  that "  the  dog 
was  chained  under  the  steps  leading  to 
the  defendant's  house  in  such  a  manner 
that  he  could  not  reach  any  one  ascending 
the  steps;  that  the  plaintiff,  in  entering 
the  house  upon  a  lawful  business,  was  as- 
cending the  steps,  when  one  of  the  steps, 
which  was  loose,  slipped  from  its  position, 
and  the   plaintiff's   leg  went   through  the 
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nponinf?,  when  It  was  seized  and  bitten  by 
the  dog  under  the  steps. "  This  U  a  mnch 
Btronger  case  for  the  defendant  than  the 
case  at  bar,  for  here,  In  an  alley  frequent- 
ed bytheempIoj'eR  of  the  defendant  and  by 
other  persons,  as  testified  to  by  Downing, 
— an  alley  easy  of  access  at  one  end, — this 
dog  was  kept  chained,  but  so  chained  that 
It  was  capable  of  Inflicting  an  Injury,  and 
did  inflict  an  Injury,  and  its  disposition  to 
inflict  such  injury  was  well  known  to  the  de- 
fendant. One  of  the  best-considered  cases 
Is  thecase  of  Johnson  v.  Patterson,  14  Conn. 
1,  wherein  this  ianenaiee  is  used  :  "A  man 
may  not,  In  this  country,  use  dangerous  or 
unnecessary  instruments  for  the  protection 
of  his  property  against  trespassers.  Such 
instruments  may  be  used  in  England,  but 
the  principles  on  which  their  clecipionn 
purport  to  rest  are  not  sustainable  or  ap- 
plicable here.  The  true  principles  of  tbu 
common  law  are  recognized  here,  and 
a  man  may  use  that  force  which  is  neces- 
Rai-y  to  protect  his  property,  and  no  more; 
and  be  may  keep  and  use  such  Instruments 
and  no  other,  as  thesame  necessary  degree 
of  force  will  Justify.  A  dog  Is  an  instru- 
ment for  protection.  A  ferocious  one  is  a 
dangerous  instrument,  and  the  keeping  of 
bim  on  the  premises  to  protect  tbem 
against  trespassers  is  unlawful,  upon  the 
same  principle  that  setting  spring  guns 
or  concealed  spears  or  placing  poisonuus 
food  Is  unlawful."  This  case  is  followed 
and  approved  by  the  supreme  court  of 
Oonnectlcut  in  Woolf  v.  Chalker,  81  Conn. 
121.  In  the  particular  case  at  bar  it  is  ad- 
mitted that  the  dog  was  vicious, — accus- 
tomed to  bite.  We  must,  to  use  the  lan- 
guage of  thecourt  in  Woolf  v.  Chnlker,  su- 
pra, nay  that  "tne  defendant  had  no  right 
to  keep  such  a  dog  for  any  purpose,  unless 
In  an  inclosure  or  building  in  the  night 
season,  and  cautiously,  as  a  protection 
against  criminal  wrorg-doers.  Certainly 
he  could  not  keep  him  on  his  premises  in 
the  day-time  in  such  manner  that  a  per- 
son, by  accident,  mistake,  or  a  voluntary 
ur  Involuntary  trespass,  might  beoxposed 
to  his  fury  and  be  Injured.  In  this  case,  it 
the  plaintiff  was  a  trespasser  at  all,  he 
was  so  unintentionally,  in  voluntarily , 
and  by  mistake. "  This,  it  occurs  to  us,  is 
quite  Hufllcient  to  settle  the  liability  of  the 
defendant  to  the  plaintiff  or  appellee  for 
tlie  injuries  sustained.  It  is  assigned  for 
error  that  the  court  erred  in  its  Instruc- 
tions to  the  Jury.  Without  giving  in  de- 
tail the  instructions,  we  think  it  is  suffi- 
cient to  say  that  we  do  not  concur  with 
appellant's  counsel  in  this  view.  We  see 
nothing  in  the  instructions  not  sustained 
by  the  authorities  cited,  and,  for  the 
same  reason,  the  court  was  warranted  In 
refusing  the  Instructions  asked  by  defend- 
ant. The  lastandonly  error  to  which  our 
attention  is  called  Is  that  the  damages  are 
excessive.  In  view  of  the  fact  that  the 
jury  found  a  verdict  for  $800,  and  that  the 
trial  court,  which  heard  all  the  testimony, 
determined  that  it  should  sustain  a  ver. 
diet  for  f  500,  we  do  not  feel  at  liberty  to 
disturb  the  Judgment.  Our  conclusion  Is 
that  the  threts  allegations  necessary  to  be 
made  and  proved  in  a  case  of  this  char- 
acter—  fJrst,  that  the  dog  was  vicious 
(\u(l  b»tt=»E|i^l)it  ot  biting  maukiad;  5^c- 


oa<f,  that  the  defendant  knew  It;  tMrd, 
that  he  bit  and  injured  the  plaintiff  without 
any  neglect  or  fault  on  his  part— were 
fully  and  satisfactorily  established.  We 
think  the  verdict  ought  not  to  be  disturbed. 
The  judgment  will  be  affirmed. 


White  ▼.  Biteu^.    (No.  14.077.) 
{Suprexne  Count  of  California.    July  lu,  1891.) 

Vbjtoor  and  Vbxdbe— Forfeiture. 

A  contract  for  the  sale  of  land  provided  for 
a  payment  of  tl,000  at  date  of  contract,  (4,000 
within  80  days,  and  185,000  at  a  later  date,  and 
declared  that,  if  the  vendee  failed  to  pay  the 
M,000  or  the  {35,000  as  agreed,  the  contract 
should  terminate,  and  the  vendor  need  not  re- 
I  turn  the  Sl.OOO.  The  vendee  paid  the  $1,000,  and 
the  14,000,  and  then  abandoned  the  contract,  and 
the  vendor  sold  the  land  to  another.  Held,  that 
the  vendee  was  entitled  to  a  return  of  the  $4,000. 
Follotrlng  Cleary  v.  Folger,  6i  Cal.  816,  34  Fac. 
Rep.  280. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  Santa 
Barbara  county;  R.  M.  Dillaud,  Judge. 

Wilber  F.  George,  for  appellant.  W.  C. 
Stratton,  for  respondent. 

Bblcbkb.  C.  C.  The  facts  stated  in  the 
complaint  In  this  case  are  as  follows  On 
the  20th  day  of  August,  1887,  the  parties 
to  the  action  entered  into  a  written  con- 
tract, whereby  the  defendant  agreeii  to 
sell  to  the  plaintiff  certain  lands  in  Santa 
Barbara  county  for  the  sum  of  $120, 000,  to 
be  paid  as  follows:  $1,000  at  the  date  of 
the  contract;  $4,000  within  30  days  there- 
after; $3.5,000  on  or  before  November  1, 
1887;  and  $80,000  at  such  time  thereafter 
as  the  plaintiff  should  on  November  1, 
1887,  elect,  not  exceeding  S  years  from 
date.  The  contract  then  says:  "At  the 
time  of  the  payment  of  said  thlrty-flve 
thousand  dollars,  the  party  of  the  flrst 
part  [defendant]  shall  execute  to  the  par- 
ty of  the  second  part  [plaintiff]  a  proper 
deed,  conveying  to  said  party  of  the  sec- 
ond part  said  land  by  good  title,  free  from 
incumbrances,  and  at  the  same  time  the 
party  of  the  second  part  shall  either  pay 
to  the  party  of  the  flrst  part  the  balance 
of  said  purchase  price,  or  shall  execute  to 
the  party  of  the  flrst  part  a  flrst  mort- 
gage on  said  property  to  secure  the  pay- 
ment of  said  eighty  thousand  dollars,  with 
Interest  thereon  at  the  rate  of  eight  per 
cent,  per  year,  payable  yearly.  It  is  fur- 
ther understood  and  agreed  that  if  the  par- 
ty of  the  second  part  does  not  pay  said 
four  thousand  dollars  within  thirty  days, 
or  said  thlrty-flve  thousand  dollars  on  or 
before  the  flrst  day  of  November,  1887,  this 
contract  shall  terminate,  and  the  party 
of  the  flrst  part  shall  not  thereafter  be  un- 
der an.r  obligations  by  reason  of  this  con- 
tract, nor  need  he  return  said  one  thou- 
sand dollars,  or  any  part  of  it."  As  re- 
quired by  the  contract,  plaintiff  paid  to 
thedefendant  $1,000  nt  the  time  of  the  exe- 
cution thereof,  and  $4,000  within  80  days 
thereafter.  Nothing  further  was  done  by 
either  of  the  parties  until  on  or  about  No- 
vember 1, 18S7,  when  plaintiff  decided  and 
elected  to  proceed  no  further  under  the 
contract,  and  to  forfeit  the  $1,000  flrst 
paid  by  him.    He  then  so  notified  defend- 
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ant,  anfl  df  manded  that  he  repay  the  said 
sum  of  f4,000,  but  defendant  refueed.  ever 
since  has  refused,  and  still  refuses,  to  pay 
the  same,  or  any  part  thereof.  Some 
time  In  1888  defendant  sold,  conveyed  and 
delivered  possession  of  the  property  men- 
tioned in  the  contract  to  other  parties. 
Wherefore  plaintiff  prayed  judgment 
asalnst  the  defendant  for  the  sum  of 
$4,000,  with  Interest  and  costs.  The  de- 
fendant Interposed  a  general  demurrer  to 
the  complaint,  and  it  was  sustained  by 
the  court.  The  plaintiff  declined  to 
amend,  and  thereupon  judgment  was  en- 
tered that  he  take  nothing.  From  that 
Jadgment  plaintiff  appeals.  We  think  the 
demurrer  was  improperly  sustained.  The 
case  In  all  material  respects  is  Ulse  Cleary 
V.  Folger,  84  Cal.  316,  24  Pac.  Rep.  280,  and 
Drew  V.  Pedlar,  87  Cal.  443,  25  Pac.  Kep. 
749;  and  on  the  authority  of  tliose  cases 
we  advise  that  the  judgment  be  reversed, 
and  the  cause  remanded,  with  directions 
to  the  court  below  to  overrule  the  de- 
murrer. 

We  concur*    Pitzoerald,  C;  Foots,  C. 

Prr  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  Is  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  the  court  below  to  overrule 
the  demurrer. 


90  Cal.   m 

Bblleoarije  t.  San  Francisco  Bridge  Co. 

(No.  13,215.) 
(Supreme  Cotirt  of  California.    July  10, 1891.) 

NEaUGESCB— AFPXAI/— Revibw. 
In  an  action  for  injury  to  plaintiff's  prop- 
erty caused  by  defendant  in  filling  in  a  street, 
the  court,  in  its  instructions,  limited  plaintiff's 
right  of  recovery  to  the  hypothosisof  defendant's 
negligence,  and  the  Jury  found  for  the  plaintiff, 
EM,  that  as  there  was  some  evidence  of  negli- 
genoe,  and  as  the  defendant  asked  for  a  reversal 
only  in  case  of  error  in  law,  the  judgment  should 
l)e  affirmed. 

Commissioners' decision.  Departments. 
Appeal  from  superior  court,  city  and  conn- 
ty  of  San  Francisco:  Walter  H.  Lbvt, 
Judge. 

O'Brien,  Moniaon  A  DalagBrOeld  and 
Hepburn  Wilkias,  for  appellant.  J.  D. 
Snlllvan  and  Henry  McCrea,  lor  respond- 
ent. 

FooTE,  C.  This  Is  an  action  for  "will- 
fully, recklessly,  and  without  care  or  nau- 
tlon.  dashing  huge  car-loads  of  rock  and 
earth,  weighing  many  tons,  around  and 
against"  certain  piles  supporting  the 
plaintiff's  house,  whereby  these  supports 
of  the  house  were  forced  from  their  posi- 
tion, and  that  structure  was  pitched  into 
the  water  which  surrounded  it,  the  result 
being,  as  claimed,  the  damages  for  which 
the  suit  Is  brought.  The  answer  denies 
these  allegations,  and  claims  that  what 
was  done  by  ttie  defendant  was  jnstlflable 
In  prosecuting  certain  street  work  under 
Its  contract  with  the  city  and  county  of 
San  Francisco ;  that  the  Injury  resulted, 
not  from  carelessness  or  negligence,  but 
from  the  dumping  of  rock  and  earth 
Into  the  mnd  and  water  across  a  part  of 
the  wat(«  ot  tbe  bay  of  San   Fraiunseo, 


In  order  to  construct  a  street  of  said  city, 
called  "Railroad  Avenue,"  and  that  thia 
dumping  of  rock  and  earth  onto  the  soft 
bottom  of  the  bay,  where  the  mud  lay 
very  deep,  had  the  natural  and  inevitable 
effect  to  force  out  the  mud  from  the  sides 
of  this  aveuue  as  It  was  being  constructed 
ot  the  rock  and  earth,  so  as  to  Impinge 
upon  the  piles  supporting  tbe  plalntiff't 
house,  and  without  fault  of  the  defendant, 
but  as  the  unavoidable  result  of  the  prose- 
cution of  a  lawful  work,  caused  the  dam- 
age to  the  plaintijff.  It  is  evident  that,  ac- 
cording to  the  instructions  of  the  court, 
the  .iury,  under  the  facts,  could  not  have 
found  for  the  plaintiff  except  upon  the 
idea  that  the  defendant  was  negligent  ia 
prosecuting  a  lawful  work.  The  defend- 
ant seems  to  be  of  the  opinion  that  nnlesa 
the  appellate  court  shall  declare  that  then 
is  no  evidence  in  the  record  to  support 
this  apparent  view  of  the  matter  by  the 
jury,  or  unless  some  different  statement 
of  the  law  than  that  laid  down  by  the 
trial  court  shall  be  enunciated  here,  it 
would  be  useless  and  undesirable  for  It  to 
have  a  reversal  of  the  judgment  and  oiw 
ders.  In  its  opening  brief  it  is  announced 
that  "  we  prefer  an  affirmance  to  a  rever« 
sal  Involving  a  heavier  verdict."  They 
ask  this  court  "to  say,  in  Its  opinion  de- 
ciding this  cause,  that  Mr.  Bellegarde  haa 
proved  no  case  against  appellant,  or,  at 
least,  to  lay  down  very  unmistakably  the 
law  regarding  the  liability  of  street  con- 
tractors. We  prefer  an  affirmance  rather 
than  to  be  handed  over  to  the  tender  mer- 
cies of  another  anti-corporation  Jury, 
without  the  protection  ot  some  such  inU- 
matlon  from  this  court. "  We  cannot  say 
that  the  Jury  had  no  evidence  on  which  to 
base  their  verdict,  nor  do  we  perceive  any 
error  in  the  law  as  laid  down  by  the  trial 
court,  and  given  to  the  jury.  It  was  aa 
favorable  as  the  defendant  could  ask. 
There  is  no  necessity  to  enter  into  an  ab- 
stract disquisition  as  to  any  further  prin- 
ciples of  law  applicable  to  street  con- 
tractors in  some  instances,  perhaps,  but 
inapplicable  to  tbe  case  in  band;  and 
therefore  we  recommend  that  tbe  Judgment 
and  orders  be  affirmed. 

Weconcar:    Fitzoebald.C;  Vancubt, 


PerCdsiam.  For  the  reasons  given  In 
the  foregoing  opinion  tbejudgment  and  or- 
ders are  afilrmed. 


3  CaL  Unrep.  41} 
(N08. 13,117, 


BoMiNE  T.  Cralle  et  al. 
13,228.) 

(Supreme  Coiwrt  of  California.  June  80, 1891.) 

JUDaXBDI  —  FAII.UBI  TO  F1I.B  BrIBVS  —  AFFISU- 
ANCB. 

Where  appellant  hcks  filed  no  brief  show- 
ing the  particular  ground  on  which  he  relies  for 
reversal,  and  on  examination  of  the  record  no 
error  prelndicial  to  him  is  apparent,  the  judg- 
ment  will  be  alflrmed. 

(Tommisaioners' decision.  Department  2. 
Appeal  from  superior  court,  city  and  conn* 
ty  of  San  Ffftnciaco;  Walter  H.  Lett, 
Judge. 
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John  F.  Bnrria,  C&rroJl  Cook,  and  R. 
M.  Swaia,  tor  appellant.  Laughlin  & 
ThompaoB,  for  respondent. 

Bbixhkr,  r.  C.  The  Jodement  In  thte 
c«»8e  was  rendered  by  the  euperlor  court  of 
Sonoma  county  on  October  1, 1888.  Sub- 
sequently three  appeals  were  taken  by  the 
defendant  Hlrsnhler.  The  first  appeal  was 
dismiSBed,  without  prejudice,  on  the 
fTTOund  that  the  transcript  was  not  filed 
In  time.  The  second  appeal  was  from  the 
Judgment  alone,  on  a  bill  of  exceptions. 
The  third  appeal  was  from  theludgment, 
and  an  order  denying  a  new  trial,  and, 
in  BO  far  as  It  was  from  the  order,  was 
dismissed  on  September  80,  1889.  80  Cal. 
626.  22  Pac.  Eep.  290.  The  records  on  the 
last  two  appeals  from  the  Judgment  are 
the  same,  and  they  may  be  disposed  of  to- 
gether. No  brief  has  been  filed  on  behalf 
of  the  appellant,  and  we  are  therefore  not 
advised  on  what  particular  ground  or 
grounds  he  relies  for  a  reverHnl.  We  have, 
however, examined  the  records,  and  in  our 
opinion  no  error  prejudicial  to  the  appel- 
lant is  therein  shown.  We  advise  that  the 
Judgment  be  affirmed. 

We  concur:    Foote,  C;  Fitzgerald,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  is 
affirmed. 

M  Cal.  Its  " 

Falmkb  et  al.  v.  Marysvillb  Democrat 

Pub.  Co.    (No.  14,069.) 

{Supreme  Court  of  Calif omia.    July  8, 189L) 

Appbai— Bbvibw— NoNsxnr. 

A  nonsuit  will  be  set  aside  on  appeal  where 

It  does  not  appear  that  the  attention  oi  the  conrt 

and  of  ttie  puiintiff  was  called  to  the  grounds  on 

which  it  was  asked. 

In  bank.  Appeal  from  superior  court, 
Yuba  county :  Philip  W.  Ebtsbr,  Judge. 

Gordon  A  Young  and  E.A.  /7av/s,  for  ap- 
pellants. J.  S.  Craddock,  for  respond- 
ent. 

Per  Curiam.  This  is  an  action  to  recov- 
er possession  of  a  certain  printlng-preBS 
delivered  by  plaintiffs'  assignors  to  one 
McWhorter  under  a  contract  Bimilar  In 
terms  to  that  which  was  uuder  consider- 
ation in  the  case  of  Palmer  v.  Howard, 
72  Cal.  298,  18  Pac.  Eep.  858.  When  the 
plaintitrs  rested  at  the  trial,  the  defendant 
moved  the  court  for  a  nonsuit  upon  sever- 
al grounds.  The  motion  was  granted, 
and  the  only  question  for  consideration  is 
whether  the  court  erred  in  its  ruling.  Mc- 
Whorter sold  the  property  to  Holland  & 
Crane,  and  they  had  full  notice  of  the  terms 
and  conditions  under  which  the  former 
bad  secured  pnsseBalon  of  it.  The  agree- 
ment of  June  27. 1887,  was  binding  not  on- 
ly upon  McWhorter,  but  upon  subsequent 
purchasers  with  notice  of  the  conditions 
under  which  McWhorter  took  and  held 
the  property.  Assuming  that  the  plain- 
tiffs were  required  to  prove  that  the  de- 
fendant took  the  property  with  notice  ot 
the  facts,  the  grounds  of  the  motion  for  a 
nonsuit  do  not  specify  a  failure  to  prove 
■nch  notice ;  and,  under  the  rule  well  estab- 
lished here,  a  nonsuit  cannot  be  granted, 


unless  the  ground  upon  wbleta  It  is  sup- 
ported was  called  to  the  attention  ol  the 
court  nnd  the  plaintiffs  at  the  time  the 
motlou  was  made.  None  of  the  grounds 
stated  in  the  statement  on  niotlon  for  a 
new  trial  Is  well  taken.  Judgment  and 
order  reversed,  and  cause  remanded  for  a 
new  trial. 


M  CaL  m 
Raymond  v.  MoMullkn  et  aJ.    (No.  14,357.) 
(Supreme  Covrt  of  CdHfomia.   June  80, 1891.) 

AFFBAI^— RBOOBD— TiMB  0»  FlUNQ — Stipotatiow. 
When  the  sole  consideration  of  a  stipula- 
tion allowing  appellants'  counsel  additional  time 
to  file  his  transcript  was  his  agreement  to  do  all 
things  necessary  to  the  speedy  determination  ot 
the  appeal  in  another  case  involving  the  same 
qnesaons,  and  he  fails  to  do  so,  the  considera- 
tion has  failed,  and  respondent  will  be  entitled 
to  a  dismissal  for  failure  to  file  the  transcript  in 
apt  time,  as  if  no  stipulation  had  been  made. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  tian  Francisco. 

Motion  to  dismiss  the  appeal. 

B.  Percy  Wright,  for  appellants.  Ed- 
ward B.  Taylor,  for  respondent. 

Harrison,  J.  The  appeal  in  this  case 
wuB  taken  January  29, 1889.  At  the  same 
time,  appeals  were  taken  on  behalf  of  the 
same  appellants  In  several  other  actions 
Involving  the  same  or  similar  questions, 
one  of  which  actions  was  Hartshume  v. 
McMallen;  and  on  the  2d  ot  February, 
1889,  at  the  request  ot  the  attorney  for  the 
appellants,  the  attorney  tor  the  respond- 
ent made  the  following  stipulation:  "In 
the  supreme  court  ot  the  state  of  Califor- 
nia. Frances  B.  Raymond,  Respondent, 
V.  J.  McMnllen  et  al.,  Appellants.  It  la 
hereby  stipulated  that  the  appellants  may 
have  ten  (10)  days  alter  the  filing  ot  the  re* 
mittitvr  in  the  superior  court  ot  the  city 
and  county  of  San  Francisco,  in  Harts- 
home  V.  McMnllen  et  al.,on  appeal  to  this 
court  from  the  Judgment  and  order  deny- 
ing the  motion  ol  defendants  for  a  new 
trial,  within  which  to  file  and  serve  their 
transcript  on  appeal  herein.  Taylor  & 
Haight,  Attorneys  tor  Respondent. "  The 
transcript  In  Hartehome  v.  McMallen  was 
filed  In  this  court  August  27, 1889,  and  the 
cause  was  placed  upon  the  calendar  ot 
this  court  for  the  January  session  ot  the 
present  year,  and  set  down  to  be  argued 
February  19, 1891.  No  points  or  authori- 
ties were  filed  on  behalf  ot  appellants,  as 
required  by  rule  2  ol  this  court;  and  on 
the  17th  of  February,  upon  the  ex  parte 
mutton  of  the  appellants,  the  appeal  was 
dismissed.  Prior  to  the  Issuing  ot  the  re- 
mittitur thereon,  the  respondent  made  a 
motion  to  dismiss  the  appeal  in  this  cause 
upon  the  ground  that  no  transcript  had 
been  filed  in  this  court;  and  In  response  to 
the  above  stipulation,  relied  upon  by  the 
appellants  In  resisting  his  motion,  con- 
tendri  that  the  consideration  upon  which 
the  stipulation  was  given  has  failed,  and 
that  he  is  not  bound  thereby.  In  support 
of  this  contention,  he  presents  an  affidavit 
wherein  he  states  "that,  soon  after  said 
appeals  were  perfected,  Mr.  R,  Percy 
Wright,  the  attorney  for  defendonts  and 
appellants,  came  to  the  office  of  this  affi- 
ant, nnd  represented  to  affiant  that  It 


Digitized  by  LjOOQ IC 


an 


PACIFIC  B£FOBT£B,yoL.27. 


(Oal. 


wonld  cost  a  good  deal  ot  money  to  print 
and  file  the  transcripts  on  appeal  in  all  ot 
said  actions, and  that  it  was  useless  to  do 
so,  as  one  case  in  each  set  of  said  cases 
would  probably  determine  all  of  the  rest : 
and  proposed  to  affiant  that  the  tran- 
scripts in  two  of  the  said  cases  only  be 
printed  and  filed,  and  that  the  necessary 
points  and  argument  bemade and  present- 
ed on  them,  so  that  they  might  be  deter- 
minatire  of  the  rest,  and  expense  be  saved 
to  each  party  litigant;  that  affiant  there- 
upon agreed  to  the  said  proposition  ot 
said  Wright  upon  the  express  condition, 
and  no  other,  that  the  two  cases  in  which 
the  transcripts  were  to  be  printed  and 
filed  should  be  fully  argued  by  said  Wright 
in  the  regular  course  of  business  of  this 
conrt,  to  the  end  that  the  decision  in  said 
cases  should,  as  soon  as  might  be,  serve 
to  advise  the  parties  litigant  as  to  their 
legal  rights;  that  the  stipnlation  relied 
upon  on  this  motion  by  defendants  was 
signed  by  affiant  upon  the  aforesaid  ex- 
press condition,  and  upon  no  other;  and 
that  there  was  no  consideration  for  affi- 
ant's entering  into  said  stipulation  save 
that  of  the  benefit  which  would  result  to 
bis  clients  from  having  the  aforesaid  two 
cases,  in  which  the  transcripts  were  to  be 
filed,  fully  argued  and  decided  on  the  mer- 
its; and  affiant  further  says  that  said 
Wright,  at  the  time  of  the  signing  of  the 
said  stipulation  by  affiant,  well  knew,  and 
has  always  known,  that  affiaut  would 
not  have  signed  the  same  except  upon  the 
aforesaid  condition  and  consideration." 
These  facts  are  practically  conceded  by 
the  respondent,  as  in  bis  affidavit  In  reply 
thereto  he  merely  avers  that  "neither  at 
the  time  said  stipulations  .were  signed  by 
the  attorneys  for  respondent,  nor  at  any 
time  previous  thereto,  was  It  ever  stated 
to  the  appellants,  or  to  this  deponent,  that 
said  stipulations  were  to  be,  or  were,  giv- 
en upon  any  condition  or  on  any  terms 
other  than  those  expressed  therpin. " 

It  is  very  evident  from  the  foregoing  his- 
tory of  the  case,  and  from  the  affidavits 
offered  in  behalf  of  the  respective  parties, 
that  tht)  only  consideration  for  the  stipu- 
lation given  by  the  respondent  was  that 
the  appellant  should  take  such  steps  In  the 
case  of  Hartshorne  v.  McMuUen  us  would 
result  in  a  decision  of  this  court  being  ren- 
dered therein  which  should  be  a  guide  to 
the  parties  In  determining  the  course  to 
be  pursued  In  the  other  cases.  It  was  not 
necessary  that  the  consideration  should 
be  expressed  in  the  stipulation.  A  stipu- 
lation is  only  an  agreement,  and  as  in  the 
case  o!  any  other  agreement,  not  only  can 
the  consideration  for  making  it  be  estab- 
lished outside  of  the  agreement  Itself,  but 
it  can  also  be  shown  that  such  considera- 
tion has  failed,  and,  when  so  shown,  the 
stipulation  cannot  be  invoked  by  the  par- 
ty through  whom  the  fallurehas  occurred. 
In  the  present  case  It  is  evident  that  the 
stipulation  was  for  the  sole  benefit  of  thn 
appellants.  By  obtaining  It  they  were  re- 
lieved from  paying  thecosts  of  the  appeal, 
as  well  as  the  expenses  of  printing  the 
transcript.  On  the  other  hand,  unless  there 
should  be  some  decision  by  this  court  in 
the  case  of  Hartshorne  v.  McMullen  by 
which  a  rule  should  bo  laid  down  tor  guid- 


ance in  the  other  cases,  the  respondent 
gained  nothing  whatever,  and  was  in  real, 
ity  deprived  of  advantages  which  but  for 
the  stipulation  he  would  bave  enjoyed. 
The  actions  were  brought  for  the  purpose 
of  removing  a  cloud  from  the  title  of  the 
respective  plaintiffs  to  certain  land  in  San 
Francisco,  caused  by  an  adverse  claim  of 
the  appellants  thereto,  and  involved  the 
same  questions  of  law  and  fact.  Judg- 
ment had  been  rendered  in  the  court  below 
in  favor  of  the  plaintiffs  in  the  several  ac- 
tions, and  the  defendants  had  appealed 
from  eacb  ot  those  judgments.  By  virtue 
of  these  appeals  the  operative  effect  of  the 
judgments  was  suspended,  and  the  adverse 
claim  of  the  defendants  left  undetermined. 
The  respondents  were  therefore  deprived 
ot  the  benefit  of  their  judgment  pending 
this  appeal,  and  the  cloud  was  left  upon 
their  title  to  the  land  involved  in  the  ac- 
tion. The  respondent  would  naturally  be 
desirous  ot  having  the  judgment  become 
final  at  as  early  a  day  as  possible,  and 
without  this  stipulation  would  bave  real- 
ized this  desire  at  the  same  time  with  the 
decision  in  the  other  case.  The  dismissal 
of  the  appeal  before  its  presentation  to 
this  court,  and  the  consequent  failure  on 
the  part  ut  the  appellants  to  procure  a  de- 
cision of  this  court  upon  the  matters  In 
controversy,  deprived  the  respondent  of 
the  benefit  of  having  his  judgment  become 
final,  and  left  it  In  the  same  condition  in 
which  It  was  at  the  time  the  stipnlation 
was  given,  so  that  he  failed  to  receive  any 
of  the  benefit  offered  to  him  as  the  consid- 
eration tor  making  the  stipulation.  We 
hold,  therefore,  that,  inasmuch  as  the  con- 
sideration tor  the  stipulation  has  failed,  it 
cannot  be  invoked  as  binding  upon  the  re- 
spondent, and  that  he  is  entitled  to  have 
the  appeal  herein  dismissed,  and  it  is  so 
ordered. 

We  concur:  Beattt.C.  J.;  SHARPSTeiN, 
J.,  McFabland,  J.i  Patebson,  J.i  Db 
Havsn,  J. 


Hartshorne  ▼.  McMdllrn  et  at.  (No.  14,- 
358.)  QooDBODY  V.  Mertens  e*  a/.  (No. 
14,359.)  Preston  V.  Same.  (No.  14,360.) 
California  Dry  Dock  Co.  V.  Same.  (No. 
14,361.)  Protestant  Episcopal  Old  La- 
dies' Home  v.  Same.  (No.  14,362.)  Harts- 
horne V.  Same.  (No.  14,363.) 
{Supreme  Cowrt  of  California.   Juno  80, 1891.) 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Per  Curiam.  Upon  the  authority  of 
Baymond  v.  McMullen,  (No.  14,357.)  27 
Pac.  Rep.  21.  the  appeals  in  the  above- 
entitled  actions  are  dismissed. 


to  Cal.  IS 
Eoan  v.  Eoan.    (No.  18,352.) 
(Supreme  Cowrt  of  California.    June  80, 1891.) 

JOSOMBNT — ^AmESDUEST — EXCUSABLE   NeQLECT. 

Before  the  covurt's  decision  in  a  salt  for  di- 
vorce plaintiff  entered  into  a  stipulation  to  pay 
to  defendant,  wliatever  the  decision  might  be, 
91,000  in  consideration  of  the  release  by  defend- 
ant of  all  claims  to  plaintiff's  property,  iiefore 
judgment  defendant,  through  her  attorney,  pre- 
sented the  stipulation  to  the  judge  in  oluuat>ers, 
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and  asked  that  It  be  incorporated  In  the  Judg- 
ment, which  request  was  refused  hy  the  judge. 
Judgment  was  entered  for  plaintiff.  Defendant 
moved  for  a  new  trial,  which  was  refused,  but 
made  no  further  request  to  have  the  stipulation 
included  in  the  judgment.  HcUi,  that  the  omis- 
sion of  the  stipulation  from  the  judgment  was  a 
matter  for  which  a  remedy  should  bare  been 
sought  on  the  motion  for  a  new  trial,  or  by  ap- 
peal, and  the  court  erred  In  subsequently  amend- 
ing the  judgment  to  Include  it,  on  defendant's 
motion,  on  the  ground  that  the  omission  was 
through  inadvertence  and  excusable  neglect. 

Department  1.  Appeal  from  superior 
court,  clt.v  and  county  ot  San  Francisco ; 
Walter  H.  Lety,  Judi^e. 

W.  N.  Barrows  and  J.  F.  Wendell,  for 
appellant.  M.  L.  G.  O'Brien,  for  respond- 
ent. 

Harrison,  J.  A  decree  ot  divorce  was 
rendered  In  this  action  February  6, 1888, 
in  favor  of  tlie  plaintiff,  upon  the  ground 
of  cruelty  on  the  part  of  the  defendant, 
and  was  entered  of  record  Fet)ruary  8. 
1888.  It  was  allegpd  in  the  complaint  that 
there  was  no  community  property,  and 
that  certain  real  estate  described  therein 
was  the  separate  property  of  the  plaintiff. 
In  the  decree  it  is  recited  "that  all  of  the 
material  allegations  of  the  complaint  are 
true,  and  all  of  the  allegations  ot  defend- 
ant's answer  and  cross-complaint  are  un- 
true, except  those  particulars  wherein 
they  corroborate  the  allegations  of  the 
complaint;"  and,  after  decreeing  a  disso- 
lutiun  of  the  marriage,  the  court  set  apart 
and  awarded  to  the  plaintiff  the  said  real 
estate  "absolutely  free  and  clear  of  all 
rights  tbei-ein  on  the  part  of  the  defend- 
ant." February  16,  1888,  the  defendant 
served  and  filed  her  notice  of  intention  to 
move  for  a  new  trial,  and  her  statement 
on  said  motion  was  settled  and  filed  June 
27tta.  August  24, 1888,  the  court  made  and 
entered  an  order  denying  a  new  trial. 
Thereafter,  on  the  21st  ot  November,  1888, 
defendant  gave  notice  to  the  plaintiff  ot 
her  intention  to  move  the  court  for  an  or- 
der amending  the  judgment  "so  as  to  in- 
sert therein  a  provision  awarding  to  the 
defendant  the  sum  of  91,000,  and  requiring 
the  plaintiff  to  pay  the  same  as  by  him 
stipulated  and  agreed  by  written  instru- 
ment, dated  February  6, 1888, "  and  stated 
In  her  notice  that  said  motion  would  be 
made  "on  the  grounds  that  said  judgment 
was  taken,  made,  and  entered  against  her 
through  her  mistake,  inadvertence,  sur- 
prise, and  excusable  nesrlect,"  and  upon 
the  further  ground  "that  the  same  was 
itot  made  a  part  of  said  decision.  Judg- 
ment, and  decree  through  the  mistake,  in- 
advertence, surprise,  and  excusable  neglect 
ot  defendant  and  her  attorneys."  Affida- 
vits and  oral  testimony  were  presented  to 
the  court  In  support  of  the  motion,  and  in 
opposition  thereto;  and  after  hearing  the 
same  the  court,  on  tlie  29th  of  March,  1889, 
made  the  following  order:  "On  motion  of 
M.  L.  Q.  O'Brien,  attorney  for  defendant 
herein,  notice  thereof  having  been  duly 
served  on  plaintiff's  counsel,  and  after 
hearing  thereon,  it  is  hereby  ordered  that 
the  decree  heretofore  made  and  entered 
herein  be,  and  the  same  is  hereby,  modi- 
fled,  as  follows,  to- wit:  The  following 
clause  is  hereby    added  to  said    decree: 
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Plaintiff  Is  further  ordered  to  pay  to  de- 
fendant the  sum  of  $1,000,  as  by  htm  stip- 
ulated herein,  said  stipulation  having  been 
signed  previous  to  the  entering  of  judg- 
ment in  said  cause.  March  29, 1889.  Wal.- 
TER  H.  Lk\'y,  Judge."  From  this  order 
the  plaintiff  has  appealed. 

It  appears  from  the  bill  of  exceptions 
that  after  the  trial  of  the  cause,  and  Its 
submission  to  tlie  court  for  decision,  the 
parties  by  their  attorneys  entered  into  the 
following  stipulation:  "It  is  hereby  stipu- 
lated and  agreed  that  the  plaintiff  in  the 
above-entitled  action  will  pay  to  the  de- 
fendant therein  the  sum  of  one  thousand 
($1,000)  dollars  in  full  satisfaction  of  all 
right  and  claim  of  every  kind  whatever 
that  said  defendant  has  or  claims  to  have 
in  that  certain  real  property  described  in 
plaintiff's  complaint  herein,  and  also  in 
full  satisfaction  and  release  of  all  claims 
ngainstsaid  plaintiff  for  support  or  other- 
wise. Said  sum  of  $1,000  shall  be  paid  to 
the  defendant  as  soon  as  said  defendant 
shall  execute  proper  conveyance  of  her  In- 
terest In,  abandon  homestead  upon,  and 
move  out  of  said  property.  This  agree- 
ment shall  not  be  in  any  way  affected  by 
the  decision  in  said  action, but  may  be  en- 
forced by  the  court  in  the  event  of  a  di- 
vorce being  granted  to  either  party.  W. 
H.  Barrows,  Attorney  for  Plaintiff.  Gos- 
TAVE  ToucHARD,  Jr.,  Attorney  for  Defend- 
ant." 

After  the  stipulation  had  been  signed  by 
the  attorneys  for  the  respective  parties, 
and  before  the  decision  of  the  cause.  It  was 
presented  by  them  to  the  judge  at  his 
chambers,  with  the  request  that  he  would 
incorporate  Its  provisions  into  the  decree. 
The  judge,  however,  declined  to  do  so,  up- 
on the  ground  that,  as  he  had  no  power 
or  Jurisdiction  to  award  the  defendant 
any  of  the  plaintiff's  separate  property. 
he  could  not  give  any  effect  to  the  stipula- 
tion in  the  judgment  thathe  might  render. 
Thereupon,  at  the  request  ot  the  defend- 
ant's attorney,  the  plaintiff's  attorney 
caused  the  plaintiff  himself  to  sign  the 
stipulation  In  the  following  form  :  "I  here- 
by consent  to  the  above  agreement,  and 
ratify  the  same.  Michael  Egan.  Febru- 
ary 6, 1888. "  After  having  been  thus  rati- 
fied by  the  plaintiff,  the  stipulation  was 
delivered  to  the  defendant's  attorney,  but 
was  never  filed  in  the  action.  It  also  ap- 
pears that  the  stipulation  was  fully  ex- 
plained to  the  defendant  before  Its  execu- 
tion, and  that  it  was  made  upon  the  un- 
derstanding that  It  was  a  settlement  ot 
all  property  rights  between  the  parties, 
and  that,  whatever  might  be  the  decision 
of  the  court  in  the  cause,  no  appeal  or  mo- 
tion tor  a  new  trial  should  be  made.  Aft- 
er the  decision  in  the  cause  had  been  ren- 
dered, the  defendant  repudiated  the  stipu- 
lation, and,  having  employed  another  at- 
torney, made  her  motion  tor  a  new  trial, 
which  was  denied,  as  above  stated,  and 
thereafter  she  made  the  foregoing  motion 
for  an  amendment  to  tlie  judgment. 

Section  473,  Cole  Civil  Proc.,  provides 
that  the  court  may,  "upon  such  terms  as 
may  be  just,  relieve  a  party,  or  his  legal 
representative,  from  a  Judgment,  order,  or 
other  proceeding  taken  against  him 
through  mistake,  Inadvertence,  surprlHA. 
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or  ezeosable  neglect,  provided  that  appli- 
cation therefor  be  made  within  a  reason- 
able time,  but  in  no  case  exceeding  six 
months  aFtersach  Judgment,  order,  or  pro- 
ceeding was  tal<en."  Inasmnch  an  the 
motion  in  the  presentcase  was  made  more 
than  six  months  after  the  judgment  was 
entered,  the  court  bad  no  Jurisdiction  un- 
der this  section  of  the  Code  to  order  tlie 
Judgment  to  be  amended.  The  appellant, 
however,  contends  that,  Inasmncb  as  ev- 
ery court  has  an  inherent  power  to  correct 
its  records  at  any  time  so  as  to  enable 
them  to  speak  the  truth,  the  court  was 
aathorlzed  to  grant  the  motion. 

In  the  present  case,  however,  it  cannot 
be  claimed  that  the  Judgment  was  taken 
against  the  defendant  through  any  mis- 
take, inadvertence,  surprise,  or  excusable 
neglect.  Before  It  wasrendered  her  attor- 
ney had  presented  tlie  stipulation  to  the 
Judge,  with  the  request  that  he  give  effect 
to  it  in  the  Judgment,  and,  upon  being  in- 
formed by  the  Judge  that  be  could  not  do 
80,  caused  it  to  be  signed  by  the  plaintiff 
in  person,  persnmably  for  the  purpose  of 
having  a  personal  obligation  against  him 
for  the  amount  which  had  been  agreed  up- 
on as  the  sum  to  be  paid  by  him  in  set- 
tlement of  all  property  differences  lietween 
him  and  the  defendant.  Moreover,  the  de- 
fendant, after  the  entry  of  the  Judgment, 
made  a  motion  for  a  new  trial  In  the  ac- 
tion. Upon  this  motion  she  had  an  oppor- 
tunity to  present  to  the  court  any  surprise 
orexcusable  neglect  on  her  part  as  a  ground 
for  granting  her  a  new  trial ;  and,  if  the 
court  had  been  satlstted  that  such  was  the 
fact,  her  motion  would  have  been  grant- 
ed. So,  too,  if  the  court  had  rendered  its 
decision  without  sufficiently  providing  for 
her  support,  or  if  in  making  Its  decision  it 
had  failed  to  give  to  the  stipulation  such 
weight  an  in  her  opiuion  it  should  have 
received,  she  could  have  presented  these 
facts  as  other  reasons  why  a  new  trial 
should  have  been  granted.  In  making  her 
motion  It  was  Incumbent  upon  her  to  pre- 
sent to  the  court  all  the  grounds  upon 
which  she  had  a  right  to  have  it  granted. 
After  a  motion  tor  a  new  trial  in  a  cause 
has  been  denied  by  the  court,  a  party  is 
not  at  liberty  to  make  a  second  motion 
therefor,  either  upon  any  grounds  on 
which  the  court  has  once  denied  it,  or  up- 
on any  grounds  which  might  have  been 
presented  in  the  first  instance.  The  doc- 
trine of  rea  adjudic&ta  applies  to  a  decis- 
ion of  a  motion  for  a  new  trial  as  fully  as 
to  the  Judgment  In  the  cause.  Neither  can 
a  party  under  the  form  of  a  motion  to 
amend  the  Judgment  obtain  relief  which,  if 
proper  to  be  granted  under  any  circum- 
stances, should  have  been  sought  through 
a  motion  tor  a  new  trial.  (Courts  have 
the  power  at  all  times  to  allow  amend- 
ments to  Judgments  for  the  purpose  of 
having  the  Judgment  as  entered  express 
that  which  was  rendered,  bo  that  the  rec- 
ord will  contain  the  actual  decigion  of  the 
court;  and  such  amendments  can  be  made 
after  the  expiration  of  six  months  from 
the  entry  of  the  Judgment.  Where  the 
clerk  falls  to  enter  judgment  as  it  was 
pronounced,  the  court  has  always  the 
power  to  correct  the  matter,  and  order 
the  proper  entry  to  be  made.   Clerical  mis- 


prisions can  be  corrected  at  any  time  by 
an  order  of  the  court,  hut  judicial  errors 
can  be  remedied  only  through  a  motion 
for  a  new  trial  or  on  appeal.  Freem. 
Jndgm.  §  70;  Forquer  v.  Forquer,  19  111. 
68;  Insurance  Co.  Y.  McCormlck.  20  Wis. 
265;  Thompson  v.  Thompson,  78  Wis.  84. 
40  N.  W.  Rep.  671 ;  McLean  v.  Stewart,  14 
Hun,  472.  It  clearly  appears  in  the  pres- 
ent case  that  the  matter  contained  in  the 
amendment  made  by  the  order  appealed 
from  was  not  omitted  from  the  judgment 
by  reason  of  any  neglect  of  the  clerk  In  re- 
cording the  same,  but  was  intentionally 
excluded  therefrom  by  the  court  itself  at 
the  time  it  rendered  the  judgment.  It  it 
should  be  admlttnd  that  the  court  ought 
to  have  included  the  provisions  of  this 
stipulation  In  its  decree,  its  failure  to  do 
BO  was  an  error  resulting  either  from  a  mis- 
conception of  the  law  applicable  to  the 
facts  before  it.  or  from  a  failure  to  give 
sufficient  consideration  to  those  facts.  In 
either  case  it  was  an  error  of  law  commit- 
ted at  the  trial,  which  the  defendant 
should  have  sought  to  remedy  through 
her  motion  for  a  new  trial.  The  order  ap- 
pealed from  la  reversed. 

Weconcur:  Bbatty.C.J.;  Qahouttb, J. 


— ^—  M  Oal.   T8 

Batnkb  et  at.  t.  Jones  et  al.   (No.  9,021.) 
(Supreme  Court  of  CaXIfomta.   June  80, 1891. ) 

COHTBACIS— BbBAOH— MeASCRB    OV   DAJUQBS— 

New  Tbiai.. 

1.  Where  notice  ol  a  motion  for  a  new  trial 
la  served  and  filed  in  due  time,  the  court  stiould 
either  grant  or  deny  it,  though  the  judgment  has 
been  appealed  from  before  the  bearing  on  the  mo- 
tion ;  and,  if  the  motion  is  dismissed,  the  appeal 
will  be  considered  as  an  appeal  from  the  judg- 
ment, and  from  an  order  denying  a  new  triaL 

3.  Plaintiffs  conveyed  certain  land  to  defend- 
ants, and  took  from  them  an  undertaking  condi- 
tioned that  they  should  by  a  certain  time  furnish 
plaintiffs  with  Texas  land- warrants  for  8,200 
acres  of  land.  In  an  action  on  the  undertaking 
for  defendants'  failure  to  furnish  the  warrants, 
the  court  found  that,  at  and  after  the  time  for 
their  delivery,  warrants  could  have  been  readily 
obtained  tor  147.50  each,  looatable  on  640  acres. 
Held,  that  the  measure  of  damages  was  the  value 
of  the  warrrant*.  (tS37.60,}  and  not  the  differ- 
ence between  the  value  of  the  land  conveyed  by 
plaintiffs  to  defendants,  and  the  liens  thereon, 
assumed  by  defendants  as  part  of  the  purchase 
money. 

Commissioners*  decision.  Department 
2.  Appeal  from  superior  court,  city  and 
county  ol  San  Francisco;  J.  V.  Cofkbt, 
Judge. 

W  H.  H.  Bait,  for  appellants.  Wat.  J. 
Tuaka  and  P.  J.  Morgan,  for  respondents. 

Foots,  C.  The  complaint  filed  in  this 
action  is  in  this  language:  "Plaintiffs 
above  named,  complaining  of  defendants 
above  named,  for  cause  of  complaint  aver 
and  allege:  That  on,  to-wit,  the8th  day 
of  February,  1881,  at,  to-wit.  the  city  and 
county  of  San  Francisco,  state  of  Califor- 
nia, the  said  defendants,  tor  a  valid  and 
valuable  consideration,  made  and  execut- 
ed their  undertaking  In  writing,  a  copy 
whereof  is  hereto  annexed  and  made  a 
part  of  this  complaint;  tbat  in  and  by 
the  terms  of  said  undertaking  it  is  stipu- 
lated and  expressed  tbat  defendant  J  ones 
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(the  principal  In  aald  nndertalcing)  at^eea 
to  furnish  to  these  plaintiffs  certain  Texas 
Ian(I-\varrantB  tor  three  thousand  two 
hundred  (3,200)  acres  of  land ;  said  war- 
rants to  be  ot  the  nature  and  character 
more  particularly  specified  In  Haid  under- 
taking, (and  to  be  deposited  *)y  said  de- 
fendant Jones  on  or  before  the  Ist  day  ot 
April,  A.  D.  1881,  at  the  banking-bouse 
ot  John  Bremon.  In  the  city  of  Austin,  In 
said  state  ot  Texas.)  That  the  condition 
therein  specified,  to-wlt,  the  deposit  of 
said  Texas  land-warriintB,  has  not  been 
fulfilled  and  carried  out  by  said  defendant 
Jones,  or  by  any  of  or  either  of  said  de- 
fendants, and  said  defendant  Jones  has 
wholly  failed  and  neglected  to  comply 
with  the  said  condition  on  or  before  said 
1st  day  of  April,  1881,  or  at  any  time,  and 
Btill  'ails  and  neglects  to  comply  with  the 
same.  That  by  reason  of  the  neglect  and 
refusal  nf  said  defendant  Jones  to  comply 
with  the  condition  of  said  undertaking, 
as  aforesaid,  there  was  and  became  due 
on,  to-wlt.  the  2d  day  of  April,  A.  D.  1881, 
to  these  plaintiffs  from  these  defendants, 
under  and  by  the  terms  ot  said  undertak- 
ing, the  sum  ot  94,800,  which  sum,  or  any 
part  thereof,  the  said  defendants  then,  and 
ever  since  then,  have  wholly  failed  and  re- 
fused to  pay,  and  still  so  fall,  neglect,  and 
refuse.  Wherefore  plaintiffs  pray  for  judg- 
ment against  said  defendants  in  the  sum 
of  f 4.800,  and  for  their  costs,"  The  bond 
mentioned  therein  Is  as  follows:  Know 
all  men  by  these  presents,  that  we,  C.  J. 
Jones,  and  J.  C.  Flsk  and  J.  C.  Beatty  as 
sureties,  parties  of  the  first  part,  are  held 
and  firmly  bound  unto  Wm.  Bayner  and 
Maggie  Rayner,  his  wife,  of  the  city  of 
San  Francisco,  state  of  California,  party 
of  the  second  part.  In  the  sum  of  four 
thousand  eight  hundred  (94,800)  dollars, 
gold  coin  of  the  United  States  of  America, 
to  be  paid  to  the  executors,  administra- 
tors, or  assigns,  for  which  payment  well 
and  truly  to  he  made  we  blud  ourselves, 
heirs,  executors,  administrators,  firmly  by 
these  presents.  Sealed  with  our  seals, 
and  dated  the  eighth  day  of  February,  A. 
D.  one  thousand  eight  hundred  and  eigh> 
ty-one.  The  condition  of  the  above  obli- 
gation Is  such  that,  whereas,  the  party  ot 
the  first  part  has  sold  to  <he  party  ot  the 
second  part  Texas  land-warrants  for 
three  thousand  two  hundred  (3,200)  acres, 
and  has  received  payment  In  full,  except 
three  hundred  and  fifteen  (f315)  dollars, 
which  is  secured  by  promissory  notemade 
and  executed  by  Wm.  Bayner  and  Maggie 
Bayner.  bis  wife:  Now,  the  party  of  the 
first  part  agrees  to  furnish  Texas  land- 
warrants  for  the  above  number  of  acres; 
said  warrants  to  be  of  such  a  series  that 
they  can  be  located  upon  nny  of  the  unlo- 
cated  public  lands  of  the  state  of  Texas; 
said  warrants  to  be  free  from  all  liens.  In- 
cumbrances, and  transfer  tees,  and  depos- 
ited with  the  banking-house  of  John  Bre- 
mon. in  the  clt>  of  Austin  and  state  of 
Texas,  and  to  be  held  by  him  until  the 
said  note  of  three  hundred  and  fifteen 
(f.315)  dollars  is  paid.  The  said  warrants 
and  note  to  be  deposited  by  the  party  ot 
the  first  part  on  or  before  the  first  day  of 
April,  A.  D.  1881,  at  said  banking-house,  and 
the  said  Rayner  to  have  any  time  there- 


after, and  before  the  first  day  of  January, 
A.  D.  1882,  to  pay  said  note,  and  secure  the 
transfer  ot  said  warrants.  Now,  if  the 
said  Jones  shall  well  and  truly  deliver  said 
warrants  on  or  before  the  first  day  ot 
April,  A.  D.  1881,  then  the  above  obliga- 
tion to  be  void ;  otherwise,  to  remain  in 
full  force  and  virtue."  A  demurrer  was 
Interposed  to  the  complaint,  and  over- 
ruled. A  motion  for  a  nonsuit  was  made, 
and  denied.  The  cause  was  then  tried, 
and  resulted  in  a  Judgment  for  the  plain- 
tiffs in  the  sum  of  $1,850  and  costs. 

A  notice  of  motion  tor  a  new  trial  was 
served  and  filed  in  due  season,  and  upon 
the  hearing  of  the  motion  the  trial  court 
dismissed  it,  upon  the  theory,  evidently, 
that,  as  the  Judgment  made  and  entered 
had  been  appealed  from  when  the  motion 
for  a  new  trial  came  on  for  hearing,  the 
court  below  had  lost  Jurisdiction  to  deter- 
mine it.  This  view  of  the  matter  is  un- 
tenable, and  the  court  should  have  heard 
the  motion,  and  either  granted  or  denied 
it,  upon  the  bill  of  exceptions  presented, 
which  Is  a  part  of  the  record  here  on  the 
appeal  from  the  order  of  dismissal;  the 
action  of  the  court  being,  in  legal  effect,  a 
denial  of  the  motion  for  a  new  trial.  Sec- 
tion 946,  Code  Civil  Proc;  Naglee  v.  Spen- 
cer,  60  Cal.  10;  Hayne,  New  Trials,  §  2,  p. 
26;  Carpentler  v.  Williamson,  25  Cal.  167, 
168;  Hayne,  New  Trials,  p.  494;  Chase  v. 
Evoy,  58  Cal.  !i52.  The  case,  then,  is  to 
be  considered  here  as  on  appeal  from  the 
Judgment  and  an  order  denying  a  new 
trial.  As  against  the  demurrer  as  filed, 
we  think  thecomplaiutsufflcient, although 
a  special  demurer  to  It,  as  not  properly  al- 
leging damages  suffered,  might  have  been 
sustained.  After  making  certain  findings 
of  fact  based  upon  evidence  adduced  on 
the  trial,  the  court  reached  the  conclusion 
of  law  that  the  plaintiffs  should  recover 
"the  value  of  equity,  over  and  above  the 
mortgage,  on  the  real  estate  in  San  Fran- 
cisco, conveyed  by  the  plain  tiffs  to  defend- 
ant Jones,  which  was  $1,000;  also  the 
value  of  the  San  Diego  lot,  amounting  to 
$350,— making,  in  all,  $1,350,— with  interest 
from  commencement  of  the  suit."  And 
the  Judgment  of  the  court  rendered  there- 
upon went  upon  the  idea  that  Jones  and 
his  sureties  were  responsible  to  the  plain- 
tiffs, by  the  terms  of  this  bond,  forthe  non- 
delivery of  the  warrants,  to  the  extent  of 
the  difference  between  the  value  of  certain 
real  estate  not  mentioned  or  referred  to  in 
the  bond  sold  and  conveyed  to  defendant 
Jones,  and  the  mortgage  thereon,  made 
before  that  time  In  favor  of  other  parties, 
which  Jones  had  assumedto  pay  as  a  part 
of  the  purchase  price.  This  contract  did 
not  assume  to  fix  the  amount  of  damage 
in  anticipation  of  a  breach  of  the  obliga- 
tion of  the  instrument,  as  condemned  by 
section  1670  ot  the  Civil  Code;  nor  does  it 
appear  from  it,  or  the  evidence,  that  it 
would  be  impracticable  or  extremely  diffi- 
cult to  fix  the  actual  damage  as  allowed 
by  section  1671  of  the  Civil  Code. 

The  court  below,  as  we  think,  imprnper- 
ly  admitted  evidence  against  the  objection 
ot  tbedefendants,  and  made  findings  there- 
on upon  the  theory  that  the  measure  of 
damages  recoverable  for  the  failure  to  de- 
liver the  warrants  at  the  time  and  place 
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specified  In  tbe  bond  was  the  difference  be- 
tween the  value  of  certain  real  property 
which  the  plaintiffs  had  sold  and  deeded 
to  the  dcfendaut  Jones  (which  was  the 
origin  of  the  execution  of  the  bond)  and 
the  amount  of  a  certain  mortgage  debt 
existing  as  against  a  portion  of  tbe  prop- 
erty conveyed ;  that  is,  the  sum  of  f  1,350. 
It  In  found,  upon  sufflcient  proof.  In  the 
twelfth  and  thirteenth  findings  of  fact: 
"That  on  the  Ist  day  of  April,  A.  D.  1881, 
and  for  several  months  thereafter,  the 
market  value  of  land-warrants  specified  In 
finding  7th  have  been  $47.60  each  at  Aus- 
tin, Texas,  and  readily  obtainable  in  and 
on  the  market  at  said  city  of  Austin,  Tex- 
as, at  said  price  of  $47.50  each,  on  said  Ist 
day  of  April,  A.  D.  1881,  and  at  any  time 
for  and  during  the  several  months  there- 
after, if  they  bad  seen  fit  so  to  do."  "That 
said  warrants  set  out  in  finding  No.  7  are 
of  the  sameclassand  kind  that  the  defend- 
ant Jones  was  to  deliver  to  the  plaintiffs, 
under  tbe  terms  of  said  undertaking,  and 
that  they  are  and  were  free  from  all  Hens 
and  incumbrances  and  transfer  fees,  and 
are  and  were  of  the  character  to  be  deliv- 
ered by  said  Jones  to  said  plaintiffs;  that 
each  warrant  is  locatable  on  640  acres  of 
land,  on  tbe  conditions  in  said  warrant 
specified."  It  would  appear,  therefore, 
that  tlie  measure  of  damages  recoverable 
In  the  action  was  the  value  of  the  war- 
rants as  specified  In  the  twelfth  finding, 
viz.,  $237.50,  with  legal  interest  on  same 
from  the  time  when  they  should  have  been 
deposited  according  to  the  terms  of  the 
bond,  subject  to  a  reduction  of  $315  for 
amount  due  on  tbe  note.  As  it  api>ears 
that  tbe  trial  court  erroneously  measured 
the  damages  by  n  different  rule,  to  the 
manifest  prejudice  of  the  appellants,  the 
Judgment  and  order  should  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 


Va.nclief,  C;    Fitzqer- 


We   concur: 
ALD,  C. 

Per  Chriam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and 
order  are  reversed,  and  the  cause  remanded 
Tor  a  new  trial. 


90  Cal.   tS  

Smith  v.  Davis  ec  al.    (No.  13,319.) 

(Supreme  Court  of  California.    June  30, 1891.) 

Trusts— Enforcement — Jurisdiction  —  Parties. 

1.  TVhere  a  deed  of  trust  of  land  In  another 
state  is  executed  in  California  by  persons  resid- 
ing tliere,  stipulating  tliat,  if  the  trustee  named 
therein  cannot  act,  a  court  of  competent  jurisdio- 
tion  may  appoint  a  new  trustee,  a  court-  of  Cali- 
fornia, Having  jurisdiction  of  the  parties,  may 
appoint  a  new  trustee,  and  direct  him  to  carry 
oat  the  trust. 

3.  A  deed  of  trust  purporting  to  be  signed  by 
the  trustee  is  not  affected  by  his  failure  to  sign 
it,  if  his  signature  formed  no  element  of  the  con- 
sideration for  the  signatures  of  the  other  parties, 
and  the  deed  expressly  provides  that  it  shall  be 
binding  regardless  of  the  trustee. 

8.  A  judgment  rendered  in  one  state  appoint- 
ing a  trustee  to  enforce  a  trust  for  the  convey- 
ance of  land  situated  in  another  state  will  not  be 
reversed  on  the  ground  that  a  third  person,  to 
whom  tbe  donor  conveyed  the  land  after  his  ex- 
ecution of  the  deed,  was  not  made  a  party,  if  it 
does  not  afiSrmatively  appear  that  such  party  was 
a  resident  of  tt>'  state  in  which  the  court  had  ju- 
risdiof' ' 


Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
John  Hunt,  Judge. 

Whittemore  &  Svars  and  James  G.  Ma- 
guire,  for  appellants.  Jamea  L.  Critteu- 
den,  for  respondent. 

Garodttb,  J.  Respondent  filed  his  com- 
plaint In  equity  to  appoint  a  trustee,  and 
to  have  tbe  execution  of  a  trust  relating 
to  curtain  lands  in  Washington  Territory 
decreed.  The  complaint  filed  May  23,  18S5, 
alleges  that  on  July  27, 1881,  said  Smith 
and  Davis  executed  and  delivered  each  to 
the  other  a  certain  document,  purporting 
to  be  an  "Indenture  tripartite,"  whereby 
they  purported  to  convey  said  land  to  the 
London  &  San  Francisco  Bank,  Limited, 
(a  corporation)  in  trust  for  certain  speci- 
fied purposes;  that  by  the  terms  of  its 
charter  said  bank  was  Incapable  of  taking 
the  title  sought  to  be  conveyed  by  the  In- 
denture, and  was  without  power  to  act 
as  trustee  In  the  indenture  specified ;  that 
defendant  Davis  refused  to  regard  and 
carry  out  the  conditions  of  the  Indenture; 
and  plaintiff  asks  that  the  court  appoint 
a  trustee,  and  that  the  said  trustee  be 
directed  to  execute  the  trusts  therein  con- 
tained. Defendants  filed  a  general  demur- 
rer, which  was  overruled,  when  defendant 
Davis  answered, setting  out,  among  other 
things,  that  after  the  filing  of  the  com- 
plaint in  this  action  be  sold  and  trans- 
ferred all  his  interest  and  right  in  the  land 
described  to  one  Margaret  H.  McDonald, 
and  that  since  that  time  he  has  had  no 
interest  in  and  to  said  real  estate.  The 
defendant  bank  answered  that  it  had  no 
legal  capacity  totakethetltlesonghtto  be 
conveyed;  never  consented  to  act  as 
trustee,  and  refused  so  to  act.  The  find- 
ings of  the  court  are  in  consonance  with 
the  allegations  of  the  complaint;  and  the 
court  also  found  thatdefendantDnvis  had 
transferred  his  interest  as  set  forth  in  his 
answer.  This  appeal  Is  from  tbe  judgment 
aijpolnting  a  trustee,  and  directing  an  ex- 
ecution of  the  trust. 

Appellants  Insist  that  tbe  court  had  no 
jurisdiction  or  authority  to  appoint  or 
constitute  a  trustee  of  land  lying  (nitslde 
of  the  territorial  limits  of  the  state  of 
(■•alifomla.  There  Is  no  question  as  to 
the  general  principle  of  law  that  in  respect 
to  realty  every  attempt  of  any  foreign 
tribunal  to  found  a  jurisdiction  over  it 
must,  from  tbe  very  nature  of  tbe  case,  be 
utterly  nugatory ;  for  land  is  held  by  the 
laws  of  tbe  country  where  it  is  situated, 
and  the  tribunals  adminisscerlng  those 
laws  are  the  proper  forums  in  which  titles 
to  realty  should  be  litigated.  The  effect 
of  a  court's  decree  Is  necessarily  limited 
by  the  bonndary  lines  of  its  jurisdiction. 
In  the  case  of  LIndley  v.  O'Reilly,  50  N.  J. 
Law,  636,  15  Atl.  Rep.  379,  where  a  court 
of  Pennsylvania  adjudged  a  conveyance 
of  land  in  New  Jersey  to  be  a  mortgage, 
and  canceled  the  same,  all  the  parties  liv- 
ing In  Pennsylvania,  the  court  said :  "The 
decree  cannot  operate  ex  propria  vigors 
upon  tbe  lands  in  another  jurisdiction 
to  create,  transfer,  or  vest  a  title.  The 
courts  of  one  state  or  country  are  with- 
out jurisdiction  over  title  to  lands  In  an- 
other state  or  country. "    While  the  rule 
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la  an  above  stated,  yet  there  Is  another 
rule  firmly  established  and  of  universal 
application,  and  it  is :  "In  cases  of  fraud, 
trust,  or  contract,  the  Jurisdiction  of  a 
court  of  chancery  is  upheld  wherever  the 
person  be  found,  although  lands  in  an- 
other state  maybe  affected  by  the  decree." 
In  the  case  of  Massie  v.  Watts,  6  Crunch, 
158,  Marshali.,  C.  J.,  said:  "Was  this 
cause,  therefore,  to  be  considered  as  in- 
volvInK  a  naked  question  of  title, — waa 
It,  for  example,  a  contest  between  Watts 
and  Powell,— thejurisdlction  of  the  circuit 
court  of  Kentucky  would  not  be  sus- 
tained. But  where  the  question  changes 
its  character,  where  the  defendant  in  the 
original  action  is  liable  to  the  plaintiff, 
eitlier  in  consequence  of  contract,  or  as 
trustee,  or  as  the  holder  of  the  legal  title 
acquired  by  any  species  of  malA  Odes 
practiced  on  the  plaintiff,  the  principles  of 
equity  give  a  court  jurisdiction  wherever 
the  perMon  maybe  found;  and  tlie  circum- 
stance that  a  question  of  title  may  be  in- 
volved in  the  inquiry,  and  may  even  con- 
stitute the  esBcutial  point  on  which  the 
case  depends,  does  not  seem  sufficient  to 
arrest  that  jurisdiction. " 

In  Wimer  v.  Wimer,  82  Va.  901,  we  find 
this  language  of  the  court:  "But,  while 
this  ia  true,  it  is  undoubtedly  well  settled 
that.  In  cases  of  fraud,  trust,  or  contract, 
courts  of  equity  will,  whenever  jurisdic- 
tion over  the  parties  has  been  acquired, 
administer  full  relief  without  regard  to  the 
nature  or  situation  of  the  property  In 
which  the  controversy  had  its  origin,  and 
even  where  the  relief  sought  consists  in  a 
decree  f<ir  the  conveyance  of  property 
which  lies  beyond  the  control  of  the 
court,  provided  it  can  be  reached  by  the 
exercise  of  its  powers  over  the  person, 
and  the  relief  asi^ed  is  of  such  nature 
as  the  court  is  capable  of  administer- 
ing." Story  quotes  the  following  lan- 
guage of  Lord  Kbnyon,  used  in  a  case 
pending  before  him :  "These  coses  clearly 
showing  that,  with  regard  to  any  con- 
tract made  in  equity  between  persons  in 
this  country,  respecting  lauds  in  a  foreign 
country,  particularly  in  the  British  do- 
minion, this  court  will  hold  the  same  ju- 
risdiction as  if  they  were  situated  in  Eng- 
land." Story,  Eq.  Jur.  §  IMS.  Referring 
to  trusts,  Story  says:  "If  the  proper  par- 
ties are  within  the  reach  of  the  process  of 
the  conrt.it  will  be  sufficient  to  Justify  the 
assertion  of  full  jurisdiction  over  the  sub- 
ject in  controversy."  Barger  v.  Buckland, 
2S  Grnt.  850.  was  a  suit  of  creditors  to 
subject  to  the  payment  of  their  claim 
lands  of  their  debtor,  situate  in  Virginia 
and  West  Virginia,  which  lands  had  been 
convej'ed  in  trust  to  secure  other  debts. 
The  trust  was  created  in  Virginia;  the 
parties  resided  in  Virginia,  except  the 
trustee,  who  resided  in  West  Virginia, 
and  who  neglected  or  refused  to  carry  out 
the  trust.  In  Poindexter  v.  Burwell,  82 
Va.  514,  the  court,  in  reviewing  the  de- 
cision in  Barger  v.  Buckland,  supra,  says: 
"Upon  default  of  payment,  there  being 
no  trustee  to  execute  the  contract  of  the 
parties  to  sell  the  land  and  pay  the  debt, 
under  the  circumstances,  the  court,  in  order 
to  perform  the  contract  of  the  parties, 
and  to  fulfill  its  own  maxim,  that  a  trust 


shall  not  fall  for  want  of  a  truatee,  de- 
creed that,  unless  the  grantor  should  pay 
the  debt  within  a  prescribed  period,  then 
certain  named  persons  should  execute  the 
trust  by  anlling  the  land  and  applying  the 
proceeds  to  the  payment  of  the  debt. " 

Upon  principle,  this  case  appears  to  be 
Identical  with  the  case  at  bar.  If  the  Lon- 
don &  San  Francisco  Bank  bad  been  com- 
petent to  accept  the  trust,  and  had  ac- 
cepted it,  and  this  plaintiff  was  hero  ask- 
ing that  the  trustee  execute  the  trust,  there 
is  no  question  but  what  a  decree  to  that 
extent  would  be  sustained  by  this  court, 
for  the  anthorities  are  nniversal  to  that 
effect.  If  the  court  has  the  power,  and  if 
it  is  its  duty,  to  execute  the  trust,  can  it 
be  deprived  of  that  power  and  released 
from  that  duty  because  there  is  no  trustee 
to  carry  out  the  mandate  of  the  court? 
or,  rather,  is  It  not  specially  within  the  line 
of  its  duty  to  create  an  instrument  whereby 
its  decree  may  effect  the  true  purpose  and 
object  intended?  The  decrees  of  courts 
of  equity  primarily  and  properly  act  /n 
personam,  and,  at  most,  collaterally  only 
in  rem.  If  the  parties  are  within  the  juris- 
diction of  the  court,  an  injunction  will  be 
granted  to  stay  proceedings  in  a  suit  in 
a  foreign  conntry.  A  trust  will  be  enforced 
pertaining  to  realty,  regardless  of  the 
situation  of  the  property.  Courts  of  equi- 
ty have,  ag  between  the  parties,  reviewed 
the  judgments  of  foreign  courts,  and  even 
sales  made  under  those  Judgments,  when 
fraud  or  undue  advantage  was  shown. 
A  specific  performance  of  acontract  of  sale 
of  lands  situated  In  a  foreign  country  will 
be  decreed  In  equity.  These  actions  will 
be  supported  where  the  court  has  jurisdic- 
tion of  the  parties,  and  are  famlllur  illus- 
trations found  In  Story's  Eq.  Jur.  §  1290 
et  seq.  A  decree  to  convey  land  lying  in 
another  state  does  not  affect  the  title;  it 
only  operates  upon  the  person  who  is  to 
make  the  conveyance,  and  it  is  his  act 
in  making  the  deed  that  affects  the  title. 
This  deed  of  trust  was  made  and  execut- 
ed in  San  Francisco,  Cal.,  by  the  plaintiff 
and  defendant  Davis,  and  was  recorded  in 
King  county.  Wash.  T.  It  expressly  pro- 
vided that  "the  trusts  hereby  created 
shall  not  lapse  or  become  void  by  reason 
ot  the  failure  or  refusal  of  the  party  of 
the  third  part  to  accept  or  carry  out  the 
same;"  and  further  provided  that  a  new 
trustee  should  be  appointed  by  the  mutu- 
al consent  of  the  parties,  or  by  a  court  of 
competent  Jurisdiction,  upon  the  happen- 
ing of  any  of  the  foregoing  contingencies. 
It  Is  further  provided  that  all  the  condi- 
tions and  provisions  ot  this  agreement 
"shall  apply  to  and  be  binding  upon  their 
heirs  •  •  •  or  any  other  trustee  that 
maybe  appointed  In  its  place  or  stead. " 
The  defendant  bank  under  its  charter 
could  not  take  the  title  to  the  realty,  but 
the  parties  of  the  first  and  second  part  ex- 
pressly giiarded  against  such  contingen- 
cy defeating  the  trust  provisions  of  the  In- 
denture by  covenanting  that,  notwith- 
standing the  happening  of  such  event,  the 
Indenture  should  still  remain  In  full  tovct 
and  effect  as  between  themselves,  and  that 
a  new  trustee  should  be  appointed  to  car. 
ry  out  the  trusts,  and  that  all  the  provis- 
ions  aod  conditions  ot  the  agreement 
Digitized  by  LjOOQ IC 


28 


PACIFIO  BEPOBTEK,  Vol.  27. 


(OaL 


uhould  apply  to  and  be  blndine  npon 
Buch  trustee.  There  can  be  nu  question 
bat  that  thia  Indenture  is  still  alive  and  in 
full  force  and  effect  as  between  the  plain- 
tiff and  defendant  Davis,  for  they  express- 
ly provided  that  such  should  be  the  fact. 

Upon  a  careful  readinp  of  the  decree  of 
the  court  we  find  it  simply  appoints  a 
trustee,  and  commands  him  to  enforce 
the  trust;  there  is  nothing  contained 
therein  purportlngorattemptlng  to  trans- 
fer title  to  or  vest  title  In  the  trustee  ap- 
pointed by  the  court.  If  title  to  the  Wash- 
ington Territory  realty  does  not  vest  In 
the  trustee,  then  appellant  Is  not  Injured, 
and  his  contention  has  no  support.  If  the 
title  to  this  realty  does  vest  In  the  trus- 
tee. It  must  be  by  operation  of  law  or  by 
virtue  of  the  contract  of  the  parties,  for 
the  decree  does  not  so  provide,  and  does 
not  purport  ex  propria  rigore  to  vest  a 
title  in  the  trustee  Brittan.  In  this  case 
the  trust  did  not  fall,  as  between  the  par- 
ties, by  reason  of  the  Incapacity  and  re- 
fusal of  the  original  trustee  to  act.  "The 
assent  of  the  trustee  is  not  necessary  to 
the  validity  of  the  trust-deed.  He  may 
refuse  to  act,  be  unable  to  comply  with 
the  statute,  or  die,  and  In  snch  or  similar 
cases  a  court  of  chancery  will  execute  It." 
Furman  v.  Fisher,  4  Cold.  630-  Field  v. 
Arrowsmlth,  89  Amer.  Dee.  185.  and  note; 
Flint,  Trusts,  §  132.  In  Vldal  v.  Girard's 
Ex'rs,  3  How.  188,  Justice  Story  said: 
"It  Is  true  that.  If  the  trust  be  repugnant 
to  or  inconsistent  with  the  proper  pur- 
poses for  which  the  corporation  was  cre- 
ated, that  may  famish  a  ground  why  It 
may  not  be  compellable  to  execute  it,  but 
that  will  furnish  no  ground  to  declare  the 
trust  Itself  vpld,  it  otherwise  unexception- 
able; but  it  will  simply  require  a  new 
trustee  to  be  substituted  by  the  proper 
court  possessing  equity  jurisdiction  to  en- 
force and  perfect  the  objects  of  the  trust. 
This  will  be  safflciently  obvious  upon  an 
examination  of  the  authorities,  but  a  sin- 
gle case  may  suffice.  In  Sonley  v.  Clock- 
Makers'  Co.,  1  Brown  Ch.  81.  there  was  a 
device  of  freehold  estate  to  the  testator's 
wife  for  life,  with  remainder  to  his  broth- 
er C.  in  tail  male,  with  remainder  to  the 
Clock-Makers'  Company  In  trust  to  sell 
for  the  benefit  of  testator's  nephews  and 
nieces.  The  devise,  being  to  a  corpora^- 
tlon,  was  by  the  English  statute  of  wills 
void,  that  statute  prohibiting  devises  to 
corporations;  and  the  question  was 
whether,  the  devise  being  so  void,  the 
heir  at  law  took  beneficially  or  subject  to 
the  trust.  Mr.  Baron  Eyre  in  his  judg- 
ment said  that,  'although  the  devises  to 
the  corporation  be  void  at  law,  yet  the 
trust  is  sulKciently  created  to  fasten  Itself 
upon  any  estate  the  law  may  raise.'  This 
is  the  ground  upon  which  courts  of  equity 
have  decreed  incases  where  no  trustee  is 
named." 

The  objectlcm  to  the  complaint  that  it  Is 
fatally  defective  In  this:  that  It  shows 
aflirmatively  that  the  Indenture  or  deed 
of  trust  was  intended  to  be  signed  by 
three  parties,  and  was  siemed  by  only 
two, — cannot  be  sustained.  The  signa- 
ture of  the  party  of  the  third  part  formed 
no  element  of  the  consideration  for  the 
Bignatare  of  the  other  two  parties,  and 


they  expressly  agreed  that  the  Indentore. 
should  be  binding  as  between  them,  re- 
gardless of  the  third  party. 

Tho  appellant  Insists  that  the  judgment 
should  be  reversed  because  Margaret  H. 
McDonald  Is  not  made  a  party  defendant 
In  this  action.  If  said  Margaret  was  a 
resident  of  the  state  of  California  when 
the  answer  was  filed,  we  are  at  a  loss  tu 
understand  why  she  was  not  joined  as  a 
co-defendant,  either  npon  the  application 
of  one  of  the  parties  or  upon  motion  of 
the  court.  In  order  for  appellant  to  suc- 
cessfully maintain  his  position  he  must 
show  affirmative  error,  and  in  this  case 
be  has  not  shown  by  the  record  that  she 
was  a  resident  of  the  state  of  California, 
and  therefore  that  the  court  had  the  pow- 
er to  order  her  joined  as  a  defendant.  We 
are  not  called  upon  to  determine  to  what 
extent  Margaret  H.  McDonald's  Interests 
have  been  adjudicated  In  this  action.  Re- 
spondpnt's  position  is  that,  owing  to  the 
tact  she  had  notice  of  the  recordation  of 
the  indenture  In  Washington  Territory, 
and  olso  purchased  the  land  from  appel- 
lant after  the  commencement  of  this  ac- 
tion, that,  therefore,  she  Is  bound  In  all 
respects  by  the  judgment,  to  the  same  ex- 
tent as  if  she  were  a  party  defendant.  la 
this  action  no  lis  pendens  was  filed;  In- 
deed, It  is  quite  difficult  to  see  how  or 
where  one  could  have  been  filed  to  have 
had  any  vitality  or  effect.  In  this  state 
the  act  of  filing  a  complaint  Is  no  notice 
to  the  world  of  the  matters  contained 
therein,  and,  said  Margaret  having  no 
actual  or  constractlve  notice  of  the  pro- 
ceedings at  the  time  she  purchased  the 
realty.  It  is  difficult  to  discern  how  she  Is 
in  any  worse  position  by  reason  of  hav- 
ing purchased  after  the  filing  of  the  com- 
plaint than  if  she  had  purchased  prior  to 
that  event.  Again,  the  fact  that  she  pur- 
chased with  notice  of  the  indenture  ot 
trust  did  not  give  the  trial  court  the  right 
of  jurisdiction  to  litigate  her  title  to  the 
land.  Appellant  In  making  a  deed  to  her 
undoubtedly  repudiated  the  entire  theory 
of  trust,  and  she  has  probably  bought  and 
now  holds  In  hostility  to  the  trust;  the 
question  of  her  title  is  a  matter  to  be 
hereafter  considered  in  locvs  rcl  sitae. 

But,  aside  from  all  these  considerations, 
how  Is  the  defendant  Injured  by  the  fact  ot 
not  having  the  company  of  this  lady  as  a 
codefendant  during  the  progress  of  the  liti- 
gation? and.  If  her  company,  aid,  and  as- 
sistance were  necessary  to  the  best  wel- 
fare of  his  Interests  In  the  cause,  why  did 
he  not  ask  the  court  to  have  her  joined 
with  him  ?  The  court  Is  expressly  author- 
ized by  statute  to  make  such  order  In  a 
proper  case.  What  Is  appellant's  cause 
of  complaint?  If  he  has  no  interest  In  the 
subject-matter  of  this  litigation,  why  did 
he  not  file  a  disclaimer  In  the  lower  court, 
and  thus  rid  himself  ot  the  vexations  of 
the  law,  and  thereby  escape  a  judgment 
against  him  for  costs?  If  he  has  any  In- 
terests which  are  affected  by  the  judgment 
In  this  cause,  he  has  had  bis  day  In  court, 
and  was  held  to  be  In  the  wrong.  Why 
should  he  demand  a  new  trial  because  a 
third  party  had  intprests  which  were  not 
litigated?  If  the  plaintiff  has  secured  a 
judgment  against  the  wrong  party,  he  has 
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done  an  Idle  tbiuK,  and  his  sins  rest  on 
hlB  owD  bead.  We  tbink  the  appellant 
Bbonld  not  be  beard  to  inoist  upon  a  re- 
versal o(  tbe  jDdgDient  upon  tbe  last 
ground  cousidered.  Let  tbe  ladgment  be 
aOirmed. 

We  coDcar :   Bbattt,  C.  J. ;  Haebwon,  J. 


to   Cal.   85 

Smith  et  ah  v.  Buttner.  (No.  18,241.) 
{SupreiM  Court  of  Calif  omia.  June  80, 1891.) 
Keouqbnob  —  DBrEGTiVE  Pbekiscs  —  Flb^oino. 
In  an  action  for  personal  injaries,  the  com- 
plaint alleged  that,  -wbile  plaintiff  was  In  posses- 
sion of  defendant's  house  as  tenant,  he  raised  it, 
and  failed  to  provide  safe  orauitabiemeansof  ex- 
it therefrom ;  that,  by  reason  of  his  negligence  in 
failing  to  provide  safe  and  proper  means  of  exit, 
plaintiff,  in  attempting  to  descend  to  the  groand 
from  the  house,  fell,  and  was  injured.  Held,  that 
the  complaint  did  not  state  a  cause  of  action, 
since  It  did  not  show  whether  the  cause  of  the 
accident  was  a  latent  or  patent  defect. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  clt.y  and 
coanty  ot  San  Francisco ;  John  F.  Finn, 
Jad{^. 

Joseph  Leegett,  for  appellants.  Otto 
Turn  Hudeu,  tor  respondent. 

Tbuplb,  C.  Tbis  appeal  is  on  tbe  Judg- 
ment roll  from  a  judKoient  against  the 
plaintiRs  on  the  pleadings.  Tbe  platutilfs 
arebusband  and  wile,  aud  the  action  is 
brought  to  recover  damages  for  injuries 
received  by  tbe  wife.  PlaintiHs  were  oc- 
cupying a  bouse  belouging  to  defendant 
as  a  residence,  being  bis  tenants  from 
month  to  mouth.  Tbe  complaint  shows 
tliat  some  time  prior  to  June,  1S87,  while 
piaintiBa  were  in  possession  as  tenants, 
defendant  caused  the  dwelliug-house  to 
be  raised  some  six  or  seven  feet;  that 
plaintiffs  continued  to  reside  in  the  house 
after  it  had  been  raised,  and  to  pay  rent 
to  defendant  as  before:  that  after  raising 
the  house,  and  while  plaintiffs  aud  their 
lamily  were  living  in  it,  defendant  wholly 
failed  and  neglected  to  provide  any  safe  and 
proper  means  ot  entrance  to  or  egresf 
from  the  house,  and,  "by  reason  of  the 
negligence  and  failure  of  defendant  to  pro- 
vide safe,  suitable,  or  proper  means  of  exit 
from  said  house, said  plaintiff  Dura  Smith, 
on  said  30th  day  ot  June,  1887,  in  endeavor- 
ing to  descend  from  said  house  to  the 
ground,  for  a  proper  and  lawful  purpose, 
while  in  the  exercise  ot  due  care  and  dill- 
g:ence,  and  without  any  fault  or  negli- 
gence on  her  part,  tell  to  the  ground,  and 
dislocated  Ler  left  wrist,  aud  broke  the 
bone  of  her  left  arm  near  the  wrist,  and 
sustained  other  severe  and  paiutul  in- 
juries," etc.  To  this  complaint  the  de- 
fendant answered,  Rpecifically  denying 
every  allegation,  except  as  to  the  relation 
of  landlord  and  tenant.    A  ]ury  being  im- 

Saneled  for  tbe  trial  ot  the  cause,  plaiutitt 
'ora  was  sworn  as  a  witness,  and  her 
testimony  taken.  Thereupon  counsel  for 
the  defendant  moved  for  judgment  on  the 
pleadings,  and  tbe  motion  was  granted. 

It  Is  manifest  from  the  the  complaint 
that  the  injury  to  plaintiff  Dora  did  not 
occur  while  the  work  ot  raising  the  house 


was  In  progress.  The  complaint  falls  to 
show  how  long  before  the  injury  it  was 
since  defendant  had  been  engaged  In  the 
work,  but  It  Is  averred  that  they  contin- 
ued to  occupy  the  house  after  It  bad  beea 
raised,  and  paid  rent  as  before,  and  that 
the  Injury  occurred  after.  The  negligence 
consisted  simply  in  failing  to  provide  a 
safe,  proper,  and  suitable  means  ot  en- 
trance to  or  egress  from  the  house,  and  It 
Is  alleged  that  this  negligence  cauHcd 
plaintiff  to  tall.  But  no  fact  is  averred 
which  shows  that  sucb  negligence  had 
anything  to  do  with  the  accident.  How 
did  it  cause  her  to  fall?  It  may  have 
been  because  defendant  neglected  to  pro- 
vide any  means  of  egress  whatever,  or 
through  some  patent  defect  in  the  plan  ot 
the  contrivance,  whatever  It  was.  In 
such  case  plaintiff  could  not  recover  in 
tills  action.  Sleber  v.  Blanc,  76  Cal.  J73, 
18  Pac.  Rep.  260.  It  may  have  been,  con- 
sistently with  this  general  statement,  be- 
cause the  structure  was  insufficiently  se- 
cured, and  therefore  gave  way,  although 
properly  used.  In  such  case,  perhaps, 
plaintiffs  might  recover.  Such  complaint 
does  not  state  the  tacts  constituting 
plaintiffs'  cause  ot  action.  It  is  well  set- 
tled that  negligence  may  be  charged  in 
general  terms;  that  is,  what  was  done 
being  stated,  it  is  sufficient  to  say  It  was 
negligently  done,  without  stating  the  par- 
ticular omission  which  rendered  the  act 
negligent.  But  it  must  appear  from  the 
tacts  averred  that  the  negligence  caused 
or  contributed  to  tbe  injury.  To  Illus- 
trate: Suppose  a  plaintiff  injured  by  the 
falling  of  a  sign,  negligently  and  insecurely 
fastened  by  defendant.  It  would  not 
suffice  for  him  to  allege  the  negligence  in 
hanging  the  sign ;  that  plaintiff,  in  lawful- 
ly and  without  negligence  passing  under 
it, was  thrown  down  and  Injured  through 
such  negligence.  This  would  be  a  mere 
assertion  of  the  cause.  It  would  be  neces- 
sary to  show  that  the  sign  fell  upou  him 
in  consequence  of  such  negligence,  thereby 
causing  bis  injury.  Such  a  complaint 
would,  however,  be  less  objectionable 
than  tbis  now  under  consideration,  tor 
there  would  be  but  one  conceivable  way 
In  which  the  injury  could  be  supposed  to 
result  from  the  negligence ;  but,  as  here, 
that  the  negligence  was  the  cause  would 
rest  upon  the  naked  assertion  as  to 
causaity,  and  would  not  appear  through 
the  statement  ot  a  tact.  In  construing 
pleadings  before  judgment,  it  is  presumed 
the  pleader  has  stated  his  case  In  the  most 
favorable  manner  to  himself  possible.  As 
wo  have  seen,  it  is  entirely  consistent  with 
theallegations  of  this  compiaintto  suppose 
the  injury  occurred  because  defendant  neg- 
lected to  provide  any  mode  of  egress 
whatever.  We  are  not  at  liberty  to  sup- 
pose anything  gave  way  through  the  la- 
tent Insecnrity  of  the  structure,  for  it  Is 
not  so  alleged.  Tbepresumption  Is,  there- 
fore, that  the  accidentarose  from  a  patent 
defect,  and  that  the  pleader  has  failed  to 
make  a  more  specific  statement,  because 
such  a  statement  would  have  weakened 
bis  case.  We  think  the  judgment  should  be 
affirmed. 

We  concur :    Foote,  C;  Fitzgebald,  C. 
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Pbb  Ccriam.  For  the  reaaonB  given  in 
the  foregoing  opinion  tlie  ludgment  is 
affirmed. 


90  Cal.   M 

DORB  ▼.  THOENB0RGH.     (No.  13,477.) 

{.Su/jpreme  Court  of  Calif  omla.    June  80, 1891.) 

AonoN  ON  FoBGiGir  Jduomknt — Flbajiing — Lim- 
itations. 

1.  A  complaint,  In  an  action  on  a  Judgment 
given  against  defendant  in  a  foreign  court,  virhich 
aileges  that,  in  the  action  in  which  the  judgment 
was  obtained,  plaintiffs  signed  final  Judgment  for 
£3,820,  "which  said  Judgment  was  then  and  there 
duly  given,  made,  and  entered, "  is  not  demurra- 
ble on  the  ground  that  it  does  not  aver  that  the 
court  ever  made  or  gave  the  judgment. 

2.  Code  Civil  Proo.  Cal.  i  339,  requiring  to  be 
brought  within  two  years  an  action  upon  a  con- 
tract, obligation,  or  liability,  founded  upon  an 
instrument  of  writing  "executed  "out  of  the  state, 
does  not  apply  to  actions  on  a  foreign  judgment, 
but  such  action  is  within  section  343,  providing 
that  "an  action  for  relief  not  hereinbefore  pro- 
vided for  must  be  brought  within  four  years  after 
the  cause  of  action  shall  liave  accrued. " 

ComrniBBloners'  decision.    Department2. 
Doyle,  Galpin  *  Zelgler,  lor  appellunt. 
T.  1.  Bergia,  for  respondent. 

Fitzgerald,  C.  Appeal  from  a  Judg- 
ment of  the  superior  court  of  the  city  and 
county  of  San  Francisco.  This  action 
was  commenced  by  plalntltf  on  the  4th 
day  of  October,  1SS8,  to  recover  upon  a 
judgment  Klveu  ap;ainst  the  defendant  on 
the  9th  day  of  May,  1885,  in  the  queens' 
bench  division  of  the  high  court  of  justice 
in  England.  The  complaint  is  demurred 
to  on  the  grounds:  (1)  That  It  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action;  (2)  that  the  alleged  cause  of 
action  is  barred  by  the  provisions  of  sec- 
tion 339  of  the  Code  of  Civil  Procedure. 
The  demurrer  was  sustained  by  the  court 
l>elow,  and,  upon  plaintiff  failing  to  amend 
the  complaint,  judgment  final  was  I'en- 
(Icred  in  favor  of  defendant.  The  appeal 
is  taken  upon  the  judgment  roll  alone. 

The  objection  raised  under  the  first 
ground  of  demurrer — that  there  is  no 
averment  In  the  complaint  that  the  court 
ever  made  or  gave  the  alleged  judgment — 
is  not  well  founded.  The  complaint  al- 
leges "that  thereafter,  to-wlt,  upon  the 
9th  day  of  May,  1885,  the  said  plaintiffs 
Bigned  final  judgment  in  the  said  uctlon 
for  the  said  sum  of  £3,920,  in  accordance 
with  the  terms  of  the  said  order,  and 
which  said  judgment  was  then  and  there 
duly  given,  made,  and  entered."  This  al- 
legation we  think  sufficient,  as  against  a 
general  demurrer. 

Under  tlie  second  ground  of  demurrer, 
the  question  presented  for  our  determina- 
tion is  whether  this  action,  which  is 
founded  upon  a  judgment  rendered  by  an 
FngUsh  tribunal,  is  barred  by  the  statute 
of  limitations  within  two  years.  Subdi- 
vision 1,  §  339,  Code  Civil  Proc,  upon 
which  respondent  relies  in  support  of  her 
contention  that  the  action  is  barred  with- 
in that  time,  reads  nsfollows:  ♦'An  action 
upon  a  contract,  obligation,  or  liability, 
not  founded  upon  an  instrument  of  writ- 
ing, or  founded  upon  an  instrument  of 
writing  exe<!Uted  out  of  the  state."  That 
the  ludgment  herein  is  not  such  an  Instru- 


ment In  writing  (Patten  v.  Ray,  4  Cal.  2871 
is  evident  from  the  use  here  made  of  the 
word  "executed,"  which  must  be  con- 
strued to  apply  to  the  act  of  the  party 
sought  to  be  charged.  But  It  is  a  con- 
tract in  writing  in  the  full  sense  of  the 
terra  "contract  or  obligation,"  as  em- 
ployed by  our  statute,  (Stuart  v.  Lander, 
16  Oal.  375;Beed  v.  Eldredge,  27  Cal.  346; 
Wallace  v.  Eldredge,  Id.  498;  Bean  v.  Lor- 
yea,  81  Oal.  152,  22  Pac.  Rep.  613:)  and,  as 
such,  is  not  embraced  in  the  two-years 
limitation  prescribed  by  the  provisions  of 
that  subdivision  of  the  section.  Section 
343,  Code  Civil  Proc.,  ("An  action  for  relief 
not  hereinbefore  provided  for  must  be 
commenced  within  four  years  after  the 
cause  of  action  shall  have  accrued,")  was 
construed  by  this  court  in  Filler  v.  Rail- 
road Co.,  52  Cal.  42,  (which  was  an  ac- 
tion for  damages  for  injuries  caused  by 
the  alleged  negligence  of  the  defendant,) 
tu  apply  "  to  all  suits  in  equity  not  di- 
rectly of  concurrent  cognizance  in  law 
and  equity,"  and  that  the  two-years  lim- 
itation found  In  the  first  clause  of  the 
first  subdivision  of  section  339  Is  ap- 
plicable to  all  actions  at  law  not  specifi- 
cally mentioned  in  other  portions  of  the 
statute."  In  Lux  v.  Haggin,  69  Cal.  269, 
10  Pac.  Rep.  674,  which  was  an  action  for 
equitable  relief,  Its  meaning  was  extended 
so  as  to  embrace  "all  suits  In  equity  as 
well  as  at  law."  And,  while  we  do  not 
think  that  the  construction  put  upon  this 
section  was  necessary  to  the  decision  of 
either  case,  we  are  satlRfled  with  the  rea- 
soning and  the  conclusion  reached  In  the 
latter,  and  regard  it  as  the  correct  Inter- 
pretation of  the  intention  of  the  legisla- 
ture as  there  expressed. 

We  are  therefore  of  the  opinion  that  this 
action,  which  is  not  specifically  provided 
for  by  any  other  section  of  the  statute  of 
limitations,  falls  within  the  meaning  of 
section  343;  and,  as  it  was  commenced 
within  the  period  of  time  therein  pre- 
Bcribed,  It  follows  that  the  court  below 
erred  In  sustaining  the  demurrer.  We  ad- 
vise that  the  judgment  be  reversed,  with 
directions  to  the  court  below  to  overrule 
The  demurrer. 

We  concur:   Foote,  C.  ;  Vancmkf,  C. 

Per  CtTRiAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  is  re- 
versed, with  directions  to  the  court  below 
to  overrule  the  demurrer. 


Allen  v.  Allen  et  ah    (No.  13,005.) 
(Supreme  Court  of  Callfomta.   June  30, 1891.) 

MOBTOAGES— REDEMPTI0>f  —  CONFLICT  Olf  LAWS — 
LlMITATIOJlS — PLBADINQ. 

1.  Appellant  caused  land  in  California  to  be 
conveyed  absolutely  to  respondents  as  security 
for  a  loan  made  in  I7ew  York,  of  which  state 
all  were  residents.  After  respondents'  right 
to  sue  for  the  money  loaned  was  barred  in  New 
Tork,  appellant  sued  in  California  to  redeem. 
Held  that,  as  respondents'  right  of  action  for  the 
loan  was  barred  m  New  York,  a  suit  by  them  to 
foreclose  ttie  mortgage  was  barred  in  California, 
under  Code  Civil  Proc.  Cal.  §  S61,  which  provides 
that  when  a  cause  of  action  has  arisen  in  another 
state,  and  by  the  laws  thereof  an  action  cannot 
be  maintained  by  reason  of  tbe,lap§%Qt.Uneh.aa 
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action  cannot  be  maintained  against  him  in  Cali- 
fornia, except  In  favor  of  one  who  has  Ijeen  a 
citizen  of  California.  Tlie  right  to  foreclose  be- 
ing barred  in  California,  the  right  to  redeem  was 
barred  also. 

2.  The  time  for  redemption  from  a  mortgage 
Is  fixed  by  the  laws  in  force  at  the  time  the  mort- 
gage is  given,  and  cannot  be  extended  by  subse- 
q.aent  legislation. 

3.  Persons  entering  into  a  contract,  relying 
on  a  decision  of  the  supreme  conrt,  are  bound  in 
the  performance  thereof  by  the  law  as  declared 
by  a  subsequent  decision  of  the  same  conrt  over- 
rnling  the  former  decision  as  erroneous. 

4.  Under  Code  Civil  Proa  Cal.  j)  468,  provid- 
ing that  in  pleading  the  statute  of  limitations 
it  Is  not  necessary  to  state  the  facts  showing  the 
defense,  but  it  may  be  generally  stated  that  the 
cause  01  action  is  barred  by  a  certain  section  of 
the  Code,  and,  if  such  allegation  be  controverted, 
the  party  pleading  must  establish  the  facts  show- 
inc  the  bar,  a  jplea  of  the  statute  of  limitations  to 
a  cause  of  action  which  arose  in  another  state 
need  not  allege  facts  to  show  that  the  cause  of 
action  arose  in  i^at  state,  and  under  the  laws  of 
that  state  is  barretl  by  the  statute  of  limitations. 

Department  1.  Appeal  from  superior 
court.  Humboldt  county;  J.  J.  Db 
Haven,  Judge. 

J.  N.  Glllett  and  E.  W.  Wilson,  (Stanleiy, 
Stoaey  &  Uajres,  of  counsel,)  for  appellant. 
Cbamberlin  &  McGowaa  and  S.  M.  Buck, 
for  respondents. 

Patebson,  J.  Appellant  received  from 
the  state  a  certificate  of  purchase  for  the 
lands  described  in  thecomplalnt  on  March 
28, 18t)0,  and  in  August  following  assigned 
the  same  to  one  Collins  to  secure  an  in- 
debtedness of  $30,  and  thereafter  a  patent 
was  issued  from  the  state  to  Collins.  Ap- 
pellant paid  Collins  the  amount  due  him; 
and  the  latter,  by  request  of  appellant, 
conveyed  the  land  tu  J  ohn  H.  Allen,  who 
paid  no  ronslderation  therefor.  Respond- 
ents thereafter  advanced  to  the  appellant 
certain  sums  of  money  for  the  payment  of 
taxes  which  had  become  delinquent,  and, 
to  secure  the  repayment  to  them  of  said 
aums  the  appellant,  on  June  12,  1869, 
caused  said  John  H.  Allen  to  convey  the 
lands  to  them  as  security  for  the  repayment 
of  the'  money  they  had  advanced.  This 
deed  was  absolute  in  form.  John  H.  Allen 
received  no  consideration  for  the  deed. 
Neither  of  the  parties  has  ever  been  in  act- 
ual pussessloa  of  the  land.  The  contract 
of  loan  was  oral,  and  no  time  was  fixed 
in  which  appellant  was  to  make  repay- 
ment. Plaintiff  never  made  any  demand 
for  an  accounting,  or  any  offer  to  redeem, 
prior  to  the  year  18S5,  and  defendants  did 
not  prior  to  that  time  assert  any  claim  of 
title  to  the  lands  adverse  to  plaintiff's 
right  to  a  ret^onveyance  upon  payment  of 
the  indebtednees.  This  action  was  com- 
menced March  15, 1887.  The  court  below 
rendered  judgment  for  the  defendants.  A 
motion  for  a  new  trial  was  denied,  and 
plaintiff  appealed  from  theorder.and  from 
the  Judgment. 

1.  The  court  below  held  that  plaintiff's 
eaose  of  action  was  barred  by  the  provis- 
ions of  section  361,  Code  Civil  Proc.  That 
(section  provides:  "  Whenacause  of  action 
has  arisen  in  another  state  or  In  a  foreign 
country,  and  by  the  laws  thereof  an  action 
thereon  cannot  be  maintained  against  a 
person  by  reason  of  the  lapse  of  time,  an 
action  thereon  shall  not  be  maintained 


against  him  In  this  state,  except  In  favor 
of  one  who  has  been  a  citizen  of  this  state, 
and  who  has  held  the  cause  of  action  from 
the  time  it  accrued."  It  is  claimed  by  ap- 
pellant that  under  that  section  it  was  in- 
cumbent on  respondents  to  set  out  the 
facts  upon  which  they  rely,  to  show  that 
the  cause  of  action  arose  in  the  state  of 
New  York,  and  that  under  the  laws  of 
that  state  It  was  barred  by  the  statute  of 
limitations.  A  complete  answer  to  this 
contention  Is  found  in  section  458,  Id., 
which  provides:  "In  pleading  the  statute 
of  limitations,  it  Is  not  necessary  to  state 
the  facte  showing  the  defense,  but  it  may 
be  generally  stated  that  the  cause  uf  ac- 
tion is  barred  by  the  provisions  of  section 
[giving  the  number  of  the  section  and  sub- 
division thereof,  if  It  is  so  divided,  relied 
upon]  of  the  Code  of  Civil  Procedure;  and. 
If  such  allegation  be  controverted,  the 
party  pleading  must  establish,  on  the 
trial,  the  facts  showing  that  the  cause  of 
action  Is  so  barred. "  The  rule  thus  estab- 
lished was  Intended  to  simplify  the  form 
of  pleading  such  defenses,  and  is  one 
which  the  conrt  cannot  depart  from  on  a 
conjecture  that  the  legislature  intended  to 
except  from  its  operation  cases  of  this 
kind.  The  contract  was  made  in  New 
York,  where  all  the  parties  resided,  and 
neither  of  them  was  in  this  state  there- 
after until  the  year  1SS5;  and  It  is  claimed 
by  appellant  that  under  sections  346,  351, 
Id.,  and  29U3,  Civil  Code,  the  respondents'' 
right  to  foreclose  their  mortgage  was  not 
barred  at  the  date  of  the  commencement 
of  this  action;  that  appellant  remained 
the  equitable  owner  of  the  property,  and 
bis  right  to  redeem  was  kept  alive.  Those 
sections  read  as  follows:  "Sec.  346.  An 
action  to  redeem  a  mortgage  of  real  prop- 
erty, with  or  without  an  account  of  rents 
and  profits,  may  be  brought  by  the  mort- 
gagor, or  those  claiming  under  him, 
against  the  mortgagee  in  possession,  or 
those  claiming  under  him,  unless  he  or 
they  have  continuously  maintained  an  ad- 
verse possession  of  the  mortgaged  prem- 
ises for  five  years  after  breach  of  some  con- 
dition of  the  mortgage. "  "Sec.  351.  It, 
when  the  cause  of  action  accrues  against 
a  person,  he  is  out  of  the  state,  the  action 
may  be  commenced  within  the  term  herein 
limited  after  his  return  to  the  state;  and 
it,  after  tbo  cause  of  action  accrues,  he  de- 
parts from  the  state,  the  time  of  bis  ab- 
sence Is  not  part  of  the  time  limited  for  the 
commencement  of  the  action."  "Sec.  2903. 
Every  person,  having  an  interest  in  prop- 
erty subject  to  a  lien,  has  a  right  to  re- 
deem It  from  the  lien  at  any  time  after  the 
claim  is  due,  and  before  his  right  of  re- 
demption Is  foreclosed."  Civil  Code.  In 
support  of  this  contention,  counsel  for  ap- 
pellant say,  in  substance:  "Respondents' 
action  to  foreclosecould  have  been  brought 
only  in  this  state.  The  word  '  return,'  as 
employed  In  section  351,  supra.  Is  applica- 
ble to  persons  coming  from  abroad,  as 
well  as  to  citizens  who  have  left  the  state 
for  a  temporary  purpose,  and  returned 
thereto.  The  statute  had  not  commenced 
to  run  In  1885,  because  the  respondenta 
had  never  been  In  the  actual  occupancy  of 
the  premises.  Section  2903,  Civil  Code,  and 
section   346,   Code   Civil   Proc.,  provided 
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mlea  of  Ilmltatloii  different  from  those 
which  had  previously  been  followed  by  the 
courts  of  this  state,  and  those  new  rulco 
are  applicable  to  mortgages  made  before, 
aa  well  as  those  made  after,  the  adoption 
of  the  Codes,  unless  the  remedy  was  extin- 
guished at  the  time  the  Codes  took  effect. 
Bespondents  were  not  only  raortgaRees, 
but  trustees,  of  appellant;  and  the  stat- 
ute could  not  commence  to  run  in  their 
favor  until  an  offer  to  redeem  wae  made 
by  appellant.  There  could  be  no  laches 
on  the  part  of  appellant,  because  the  legal 
title  remained  in  him,  and  no  adverse 
claim  was  made  by  respondents. "  These 
contentions  cannot  be  lightly  passed  over. 
They  deserve  to  receive,  and  they  have 
received,  our  careful  consideration. 

In  the  solution  of  the  question  presented 
as  to  the  effect  of  the  deed,  we  must  read 
as  a  part  of  the  contract  the  laws  of  this 
state  existing  at  the  time  the  contract 
was  made,  (Klinck  v.  Price,  4  W.  Va.  4; 
U.  S.  V.  Crosby.  7  Cranch,  115.)  although 
the  nature  and  construction  of  the  con- 
tract of  loan,  which  was  made  in  New 
York,  are  determined  by  the  la  ws  of  the 
latter  state,  (De  Wolf  v.  Johnson,  10 
Wheat.  367.)  It  is  true,  an  action  to  fore- 
close must  be  brought  where  the  property 
Is  situated;  but  It  does  not  follow  that  re- 
spondents could  have  maintained  an  ac- 
tion to  forei^lose  at  the  time  this  suit  was 
commenced.  Both  parties  resided  in  the 
state  of  New  York,  where  the  contract 
was  made,  and  cither  cuuld  have  main- 
tained an  action  there  on  the  contract. 
The  plaintiff  could  have  enforced  his  right 
to  redeem,  and  the  defendants  could  have 
recovered  the  amount  for  which  they  held 
the  land  as  security.  Montgomery  v. 
Spect.  55  Cal.  332:  Kanawha  Coal  Co.  v. 
Kanawha  &  O.  Coal  Co.,  7  Blatch.  415; 
Gardner  v.  Ogden, 22  N.  Y. 327 ;  Williams  v. 
Fitzhugh,  37  N.  Y.  444.  In  this  state,  when 
an  action  on  a  promissory  note,  secured 
by  mortgage  of  the  same  date  upon  real 
property,  is  barred  by  the  statute  of  limit- 
atious,  the  mortgagee  has  no  remedy  up- 
on the  mortgage.  Lord  v.  Morris.  18  Cal. 
482;  Heinlln  v.  Castro,  22  Cal.  100.  The 
debt  is  regarded  as  the  principal,  and  the 
mortgage  as  a  mere  incident.  When  the 
debt  is  burred,  the  remedy  upon  the  mort- 
gage is  also  barred.  McCarthy  v.  White, 
21  Cal.  495.  If,  therefore,  respondents 
could  not  maintain  an  action  in  New  York 
for  the  recovery  of  the  money  due,  they 
could  not  maintain  an  action  in  this  state 
to  foreclose  the  mortgage.  Section  361, 
Code  Civil  Proc.  At  the  time  the  convey- 
ance was  made  by  John  H.  Allen  to  the  re- 
spondents, a  deed  absolute  In  form. but  in- 
tended as  a  mortgage  in  this  state,  trans- 
ferred the  legal  title,  and  there  was  left  in 
the  person  executing  it  a  mere  equity  of 
redemption;  and  whenever  the  debt,  to 
secure  which  the  deed  was  made,  became 
barred  by  the  statute  of  limitations,  the 
right  to  redeem  was  barred.  Hughes  v. 
Davis,  40  Cal.  117;  Espinosa  v.  Gregory, 
Id.  58.  The  right  to  redeem  and  the  right 
of  the  creditor  to  sue  on  a  contract  were 
reciprocal.  Where  one  was  lost,  the  other 
could  not  be  enforced.  Cunningham  v. 
Hawkins,  24  Cal.  403;  Arrington  v.  lis- 
oom,  34  CaL  366;    Grattan  v.  Wiggins,  23 


Cal.  35.  No  BtibReqnent  legislation  could 
change  the  rights  or  obligations  of  the 
parties,  or  extend  the  time  for  action.  The 
right  and  time  to  redeem  were  fixed  by 
the  laws  in  force  at  that  time.  Bronson 
V.  Kinzie,  1  XIow.SlO;  Walker  v.  Wliite- 
head,  16  Wall.  318;  Hey  ward  v.  Jndd.4 
Minn.  483,  (Gil.  875;)  Phinney  v.  Phlnney, 
81  Me.  450,  17  Atl.  Rep.  405.  Under  the  de- 
clslous  Just  cited,  section  346,  Code  Civil 
Proc,  is  Inapplicable,  because  it  would 
effect  a  material  change  in  the  rights  and 
obligations  of  the  parties.  Phinnev  v. 
Phinney,  81  Me.  4.50. 17  Atl.  Rep.  405;  Uey- 
ward  V.  Judd,  4  Minn.  483,  (Gil.  875.)  And 
for  the  same  reason  P.aynor  v.  Drew,  72 
Cal.  807, 13  Pac.  Rep.  86G,  and  other  and 
later  cases  declaring  the  rule  stated  in 
that  section  are  not  In  point.  They  are 
based  upon  that  section  of  the  Code,  and 
it  was  passed  posterior  to  the  time  the 
parties  entered  Into  the  contract. 

That  plaintiff's  cause  of  action  was 
barred  by  the  laws  of  New  York  at  the 
time  this  action  was  commenced  there  can 
be  no  doubt;  and  it  is  immaterial  wheth- 
er the  court  below  based  its  conclusion 
upon  the  proper  section  of  tlie  statute  of 
limitatinns  of  that  state  or  not.  It  was 
shown  that  both  of  the  parties  resided  in 
the  state  of  New  York  for  1(5  years  after 
the  contract  was  entered  into  before  they 
v.auietothis  state,  and  during  that  tin;e 
no  action  was  taken  by  either  of  them  to 
put  the  other  in  default;  and,  if  it  be  con- 
ceded that  the  section  of  the  statute  of 
New  York  which  was  put  in  evidence  has 
no  bearing  upon  the  qnextion  at  issue,  it 
must  be  presumed  tliat  the  laws  uf  tli»t 
state  are  the  same  as  our  own.  Marstera 
V.  Lash,  61  Cal.  624;  Tolman  v.  Smith, 
(Cal.)  24  Pac.  Rep.  744;  Osborn  v.  Clack- 
bom,  (Wis.)  47  N.  W.  Rep.  175. 

It  is  claimed  that  at  the  time  the  con- 
tract was  entered  into  it  was  the  estab- 
lished rule  in  this  state  that  a  conveyance 
absolute  in  form,  but  intended  merely  a«> 
security,  did  not  pass  the  legal  title  to  the 
grantee.  It  is  true,  there  had  been  decis- 
ions to  that  effect;  but,  in  the  year  follow- 
ing, it  was  held  (Espinosa  v.  Gregory,  anc 
Hughes  V.  Davis,  supra)  that  a  deed  ab- 
solute in  form,  intended  as  a  mortgage, 
did  convey  the  legal  title.  These  derlsicms 
did  not  change  the  law;  they  simply  de- 
clared what  was  the  law.  Every  one  is 
conclusively  presumed  to  know  the  law, 
although  the  ablest  conrts  in  the  land 
often  And  great  difficulty  and  labor  in 
finally  determining  what  the  law  Is.  The 
courts  cannot  make  or  repeal  a  law. 
"They  can  say  what  a  law  means;  and  If, 
afterwards,  they  see  that  they  have  made 
a  mistake,  they  can  correct  their  error  by 
an  overruling  of  a  former  decision:  the 
consequence  of  which  overruling  is  that 
the  blunder  is  thenceforward  deemed  never 
to  have  been  law."  BIsh.  Cont.  §  569; 
Boyd  V.  Alabama,  94  U.  S.  649.  It  has 
been  held  here  that,  although  it  appears 
the  parties  have  entered  into  a  contract 
relying  upon  a  previous  decision  of  the  su- 
preme court, they  will  not  be  relieved  from 
the  obligations  thereof  because  of  a  subse- 
quent decision  by  the  same  court  oveirul- 
ing  the  former  one,  and  declaring  a  differ- 
ent rule  upon  the  same  sub.iect.     Kenyoa 
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▼.  Welty ,  20  C«J.  637.  There  are  some  cases 
In  which  the  sapreme  coart  of  the  United 
States  bas  held  that  the  construction 
given  to  a  statute  by  the  blehest  tribunal 
In  the  state,  whether  sound  or  not,  must 
be  taken  as  correct,  so  far  as  contracts 
made  under  the  act  are  concerned,  and 
no  subsequent  decision  altering  thecon- 
structlon  can  Impair  their  validity.  The 
construction  becomes  a  part  o(  the  stat- 
ute; as  much  so  as  If  it  were  an  amend- 
ment made  by  the  legislature.  Gelpcke  v. 
Dubuque,  1  Wall.  175;  Louisiana  v.  PIls- 
bury,  105  TJ.  8.  294;  Douglass  v.  Pike,  101 
D.  S.  677:  Thomson  v.  Lee,  3  Wall.  827. 
These  cases,  however,  all  Involved  the 
question  as  to  the  validity  of  negotiable 
securities,  and  in  one  of  them  a  distinction 
Is  made  between  cases  of  that  kind  and 
cases  like  the  one  at  bar  in  which  the 
court  had  previously  applied  the  doctrine 
stated  above.  Gelpcke  v.  Dubuque,  su- 
pra, 214.  We  think  the  court  below  held 
the  right  view  of  the  case,  and  the  judg- 
ment and  order  are  therefore  affirmed. 

Weconcar:  Harrison. 3-  i  Gabouttb,  J. 


Stevens  v.  Lotkjot,   (No.  18.826. , 
(Supreme  Court  of  California.   July  2, 1891.) 
SwAjfp  LiLHs — AFrucAnox  bbfobe  Subvet. 
The  swamp  lands  granted  to  the  state  by 
Act  Cong.  Sept.  28,  ISSO,  are  not  subject  to  ap- 
plication for  purchase  until  they  have  been  seg- 
regated to  the  state  by  a  TTnited  States  survey, 
and  an  application  filed  prior  to  such  segregation 
confers  no  rights  on  the  applicant,  though  it  Is 
Bubseqoentlv  approved,  and  a  certificate  of  par- 
chase  issued  after  segregation.    Following  Bu- 
chanan V.  ITagle,  (Cat.)  80  Fac.  Bep.  513. 

In  bank.  Appeal  from  superior  conrt, 
Tulare  cdunty;  William  W.Cboss,  Judge. 

Action  by  Stevens  aealust  Lovejoy 
to  determine  a  contest  arising  in  the  state 
innd-offlce  as  to  the  right  to  purchase 
from  the  state  certain  swamp  and  over- 
flowed lands  granted  tu  the  state  by  Act 
Cong.  Reptembrr  28, 1850.  The  court  be- 
low  found,  among  other  things,  that  <)e- 
fendaut's  application  to  porcbape  was 
made  before  the  land  was  surveyed  and 
segregated  to  the  state  by  the  [laited 
Statea,  and  that  no  rights  attached  byrea- 
soa  of  the  application  or  its  subsequent 
apprornl,  and  the  isAuance  of  a  certificate 
or  purchase  based. thereon,  Jndgmeotfor 
plaintiff,  new  trial  denied,  and  defendant 
appfeHls. 

N.  O.  Bradley  and  G.  E.  Lawrence,  for 
appellant.  W.  B.  W&IItuit,  T.  McNata»ra, 
and  Alkskle  dt  Irwin,  for  respondent. 

Per  Curiam.  Upon  the  authority  of 
Buchanan  v.  Nagile,  (Cal.)  26  Pac.  Rep. 512, 
(No.  13.703,  opinion  filed  April  4,  1S91,)  the 
Judgment  and  order  denying  a  new  trial 
are  affirmed. 


(W  Cal.  126) 

Swim  V.WII.BON.   (No.  12,6.34.) 
(Sitpreme  Court  of  Calif omta.    July  1, 1891.) 

tjTOCXBBOKXBa — ^IlTOOCBIfT  SaLB  OV  BtOLEIT  StOOK 
— I^AMlUTt  TO  OWNBK. 

A  Stockbroker  is  liable  to  the  owner  toe 
flM  raloe  of  lalning  shares  received  for  sale  from 
«BO  who  had  stAlea  them,  although  he  acted  in 

T.27P.1HK2— 8 


good  faith,  without  notice,  and  paid  the  proceeds 
to  the  thief,  relying  on  his  representations  of 
ownership.    Bbattx,  C  J.,  and  Fatbbson,  J., 

dissenting. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  John 
Hdnt,  Judge. 

Wilson  &  Wilson,  for  appellant.  TOden 
&  TUden,  for  respondent. 

Db  Hatbn,  J.  The  plaintiff  was  the 
owner  of  100  shares  of  stock  of  a  mining 
corporation,  issued  to  one  VL.  B.  Parsons, 
trustee,  and  properly  indorsed  by  bim. 
This  stock  was  stolen  from  plalutlff  by  an 
employe  in  his  office,  and  delivered  for  sale 
to  the  defendant,  who  was  engaged  In  the 
business  of  buying  and  selling  stocks  on 
eommisslou.  At  the  time  of  placing  the 
stock  in  defendant's  possession,  the  thief 
represented  himself  as  its  owner,  and  the 
defendant  relying  upon  this  representa- 
tion, in  good  faith,  and  wlthont  any  no- 
tice that  the  stock  was  stolen,  sold  the 
same  In  the  usual  course  of  business,  and 
subsequently,  still  without  any  notice  that 
the  person  forwhom  he  had  acted  in  mak- 
ing the  sale  was  not  the  true  owner,  paid 
over  to  him  the  net  proceeds  of  such  sale. 
Thereafter  the  plaintiff  brought  this  ac- 
tion to  recover  the  value  of  said  stock,  al- 
leging that  thedeteudant  had  converted 
the  same  to  his  own  use,  and,  the  facts  as 
above  stated  appearing,  the  court  In 
which  the  action  wan  tried  gave  lodgment 
against  defendant  for  such  value,  and 
from  this  Judgment,  and  an  order  refusing 
bim  a  new  trial,  the  defendant  appeals. 
It  is  clear  that  the  defendant's  principal 
did  not  by  stealing  plaintiff's  property  ac- 
quire any  legal  right  to  sell  it,  and  it  is 
equally  clear  that  the  defendant,  acting 
for  him  and  as  his  agent,  did  not  have 
any  greater  right,  and  his  act  was  there- 
fore wholly  unauthorized,  and  in  law  was 
a  conversion  of  plaintiff's  property.  "It 
Is  no  defense  to  an  action  of  trover  that 
the  defendant  acted  as  the  agent  of  an- 
other. If  the  principal  is  a  wrong-doer, 
the  agent  is  a  wrong-doer  also.  A  person 
is  guilty  of  a  conversion  who  sells  the 
property  of  another  without  authority 
from  the  owner,  notwithstanding  he  acta 
under  the  authority  of  one  claiming  to  be 
the  owner,  and  is  Ignorant  of  anch  per- 
son's want  of  title."  Kimball  v.  Billlniri>, 
55  Me.  147;  Coles  v.  Clark,  8  Cush.  399; 
Koch  V.  Branch,  44  Mu.  542.  In  Stephens 
V.  Elwa]l,4  Maulo  &S.  259,  this  principle 
was  applied  where  an  innocent  clerk  re- 
ceived goods  from  an  agent  of  his  em- 
ployer, and  forwarded  them  to  such  em- 
ployer abroad;  n rid,  in  rendering  his  de- 
cision on  the  case  presented.  Lord  Ellkn- 
BOROCOH  uses  this  language:  "The  only 
question  Is  whether  this  is  a  conversion  la 
the  clerk,  which  undoubtedly  was  so  In 
the  master.  The  clerk  acted  under  an  un- 
avoidable ignorance  and  for  bis  master's 
benefit,  when  he  dent  the  goods  to  bis 
master;  but,  nevertheless,  his  acts  may 
amount  to  a  conversion;  for  a  person  is 
guilty  of  conversion  who  Intermeddles 
with  my  property,  and  dlBposes  of  It,  and 
it  Is  no  answer  that  he  acted  under  the 
authority  of  another,  who  bad  himself 
nu  authority  to  dispose  of  It."    To  bold 
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the  (lefendant  liable,  under  the  clrcuni' 
stances  diBclosed  here,  may  seem  upon 
first  impression  to  be  a  hardship  upon 
him.  But  it  is  a  matter  of  every-day  ex- 
perience that  one  cannot  always  be  per- 
fectly secure  from  loss  in  his  dealings  with 
others,  and  the  defendant  here  is  only  in 
the  position  ot  a  person  who  has  trusted 
to  the  honesty  of  another,  and  has  been 
deceived.  He  undertooli  to  act  as  agent 
for  one  whom  It  now  appears  was  a  thief, 
and,  relying  on  his  representations,  he 
aided  his  principal  to  convert  the  plain- 
tiff's property  into  money,  and  It  is  no 
greater  hardship  to  require  him  to  pay  to 
the  plaintiff  the  value  of  this  property 
than  it  would  be  to  take  It  away  from  the 
Innocent  vendee  who  purchased  and  paid 
for  It.  And  yet  It  is  universally  held  that 
the  purchaser  of  stolen  chattels,  no  mat- 
ter how  innocent  or  freefi'om  negligence 
In  the  matter,  acquires  no  title  to  such 
property  as  against  the  owner,  and  this 
rule  has  been  applied  in  this  court  to  the 
Innocent  purchaser  of  shares  of  stock. 
Barstow  v.  Mining  Co.,  64  Cal.  388, 1  Pac. 
Rep.  349;  Sherwood  v.  Mining  Co.,  60  Cal. 
413. 

The  precise  question  involved  here  arose 
in  the  case  of  Beruich  v.  Marye,  9  Nev.  312. 
In  that  case,  as  here,  the  defendant  was  a 
stockholder  who  had  made  a  salt^  of  stolen 
certificates  of  stock  for  a  stranger,  and 
paid  him  the  proceeds.  He  was  held  lia- 
ble, the  court  in  tbe  course  of  Its  opinion 
saying:  "It  is  next  objected  that,  as  the 
defendant  was  the  innocent  agent  of  the 
person  for  whom  he  received  the  shares 
of  stock,  without  knowledge  of  the  felony, 
no  judgment  should  have  been  rendered 
against  him.  It  is  well  settled  that 
agency  is  no  defense  to  an  action  of  tro- 
ver, to  which  the  present  action  is  anal- 
ogous. "  The  sameconcluslon  was  reached 
In   Kimball    v.   Billings,  55    Me.  147,    the 

groperty  sold  in  that  case  by  tbe  agent 
eing  stolen  government  bonds,  payable 
to  bearer.  The  court  there  said :  "  Nor  is 
it  any  defense  that  tbe  property  sold  was 
government  bonds  payable  to  bearer. 
Th«  bona  Sde  purchaser  of  a  stolen  bond 
payable  to  bearer  might  perhaps  defend 
his  title  against  even  the  true  owner.  But 
there  is  no  rule  of  law  that  secures  immu- 
nity to  the  agent  of  the  tbief  in  such  cases, 
nor  to  the  agent  of  one  not  a  bon»  tide 
bolder.  •  •  •  The  rule  of  law  pro- 
tecting bona  tid«  purchasers  of  lost  or 
stolen  notes  and  bonds  payable  to  bearer 
has  never  been  extended  to  persons  not 
bona  tide  purchasers,  nor  to  their  agents. " 
Indeed,  we  discover  no  difference  In  prln- 
ciple  between  the  case  at  bar  and  that  of 
Rogers  v.  Hule,  1  Cal.  671,  In  which  case, 
Bk.nnbtt,  J.,  speaking  for  the  court,  said : 
"An  auctioneer  who  receives  and  sells 
stolen  property  is  liable  for  the  conver- 
sion to  tbe  same  extent  as  any  other  mer- 
chant or  individual.  This  is  so  both  upon 
principle  and  authority.  Upon  principle, 
there  is  no  reason  why  he  should  be  ex- 
empted from  liability.  The  person  to 
whom  he  sells,  and  who  has  paid  the 
amount  of  tbe  purchase  money,  would 
be  compelled  to  deliver  the  property  to 
the  true  owner  or  pay  him  its  full  value; 
and  there  hi  no  more  hardshipin  requiring 


tbe  auctioneer  to  account  for  the  value  of 
the  goods  than  there  would  be  in  compel- 
ling the  right  owner  to  lose  them,  or  the 
purchaser  from  the  auctioneer  to  pay  for 
them."  It  is  true  that  this  same  case 
afterwards  came  before  tbe  court,  and  it 
was  held,  in  an  opinion  reported  in  2  Cal. 
571,  that  an  auctioneer,  who  In  the  regu- 
lar course  of  his  business  receives  and  sells 
stolen  goods,  and  pays  over  the  proceeds 
to  the  felon,  without  notice  that  the 
goods  were  stolen,  is  not  liable  to  the  true 
owner  as  for  a  conversion.  This  latter 
decision,  however,  cannot  be  sustained  on 
principle,  is  opposed  to  the  great  weight 
of  authority,  and  has  been  practically 
overruled  in  the  later  case  of  Cerkel  v. 
Waterman,  63  Cal.  34.  In  that  case  the 
defendants,  who  were  commission  mer- 
chants, sold  a  quantity  of  wheat,  suppos- 
ing it  to  be  the  property  of  one  "Williams, 
and  paid  over  to  him  the  proceeds  of  the 
sale  before  they  knew  of  the  claim  of  tbe 
plaintiff  in  that  action.  There  was  no 
fraud  or  bad  faith,  but  the  court  held  the 
defendants  there  liable  for  the  conversion 
of  the  wheat.  In  this  case  It  was  the  duty 
of  the  defendant  to  know  for  whom  he 
acted,  and,  unless  he  was  willing  to  take 
the  chances  of  loss,  to  have  satisfied  him- 
self that  his  principal  was  able  to  save 
him  harmless  If  in  the  matter  of  his  agency 
he  incurred  a  liability  by  the  conversion 
of  property  not  belonging  to  such  princi- 
pal.   Judgment  and  order  affirmed. 

Weconcur:    Oabocttk,  J.;  McFablano, 

J. ;  SUARPSTBIN,  J. 

We  dissent:    Beattt,   0.  J.;   Patkb- 
SON,  J. 


(90  Cal.  90) 

GiLLASPiK  V.  Haqanb  ot  ol.    (No.  13,037.) 

(Supreme  Court  of  Calif  omia.    Jane  80, 1381.) 

Landlord  aud  Tenant  —  Action  fob  Hent— 
Fleadino — Harmless  Erbob — Evidbncb — Ap- 
peal. 

1.  Where  a  counter-claim  for  damages  for 
breach  of  covenant  by  a  landlord  to  build  a  laun- 
dry on  the  premises  was  set  up  in  an  action  for 
rent,  and  that  issue  tried,  the  overruling  a  de- 
murrer to  the  complaint,  on  the  ground  that  it 
neither  alleged  performanoe  nor  excused  non- 
performance of  the  covenants,  was  error  without 
prejudice,  where  it  appears  that  the  tenants 
agreed  to  use  other  portions  of  the  building  as  e 
laundry,  and  that  the  verdict  for  plaintiff  for 
rent  was  diminished  by  more  than  the  amount 
of  damages  shown  to  have  been  sustained  by  the 
breach. 

3.  Where  a  complaint  contained  a  count  tor 
rent  due  on  a  lease,  and  one  for  damages  for 
breach  of  covenant  by  the  tenant  to  restore  the 
property  to  Its  former  condition,  error  in  over- 
ruling a  demurrer  on  the  ground  of  misjoinder 
Is  without  prejudice,  where  the  count  for  dam- 
ages was  abandoned  on  the  trial,  and  the  court 
so  charged,  and  the  verdict  was  for  less  than  the 
rent  claimed. 

8.  Questions  as  to  the  monthly  value  of  the 
use  of  a  laondrv  attached  to  the  leased  building, 
or  one  like  it,  do  not  correctly  state  the  rule  oi 
damages  for  breach  of  covenant  to  build  a  laun- 
dry on  the  premises,  and  are  properly  disallowed. 

4.  Error  in  excluding  competent  evidence  is 
cored  byafterwards  admitting. 

5.  Where  counsel  fail  to  indicate  the  partiou- 
lar  objections  to  a  charge,  errors  assigned  U>ar» 
on  wiU  not  be  conaidarad  on  sf  oeal. 
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CommlsBlonere'  decision.  Department  2. 
Api>eal  from  superior  court,  Mendocino 
county;  R.  McGahvey,  Judge. 

T.  Jj.  Carothera,  for  appellants.  J.  A. 
Cooper,  lor  r«epond«nt. 

FiTZGRBAU),  C.  This  action  Ib  brought 
by  plaintltl  againat  the  defendants  to  re- 
cover the  BUin  of  f  1,002.93  for  rent  alleged 
to  be  due  and  unpaid  on  certain  leased 
premises,  described  in  the  amended  com- 
plaint a8the"Capitol  Hotel,"andfordam- 
ages  in  the  sum  of  $200  for  breach  of  cove- 
nant to  restore  the  property  In  the  condi- 
tion provided  for  by  the  terms  of  the  lease. 
The  amended  complaint,  which  is  unveri- 
fied, separately  states  two  Independent 
causes  ol  action,  in  both  of  which  the  con- 
tract of  lease,  which  is  In  writing,  iu  plead- 
ed in  bsee  verba.  In  the  first  count  it  Is 
substantially  alleged  that  on  the  13th  day 
of  May.  1884,  plaintiff  let  to  the  defendants 
upon  the  terms  and  conditions  set  forth  in 
the  Ifase  the  property  known  as  the"  Capi- 
tol Hotel,  "and  described  therein  as  the  ho- 
tel then  in  the  possession  of  one  Fairbanks. 
The  second  cause  of  action,  after  adopt- 
ing paragraphs  1  and  2  of  the  complaint, 
seta  up  thecovenant  in  the  lease  to  restore 
the  property,  and  aven  damages  in  the 
sura  of  |12U0  for  breach  thereof.  The  in- 
strument in  writing  executed  by  the  par- 
ties hereto,  and  set  out  as  stated  in  each 
of  the  foregoing  causes  of  act  ion,  contains, 
as  we  think,  two  independent  contracts 
of  lease  of  separate  and  distinct  proper- 
ties, with  the  rent'  specifically  fixed  for 
each,  and  the  terms  commencing  at  differ- 
ent periods  of  time,  as  will  be  seen  from 
the  terms  and  conditions  thereof,  which 
are  Bubstantlaily  as  follows:  One  of  the 
properties  referred  to  is  the  building  in 
course  of  construction  at  the  time  of  the 
execution  of  the  lease,  and  afterwards 
known  as  the"PalaceHotel."  The leasi; of 
this  property  was  for  the  term  of  hve 
years  from  the  date  of  its  completion,  at 
a  monthly  rental  of  j>150,  payable  on  the 
first  day  of  each  month,  plaintiff  agreeing 
to  finish  the  building  within  a  reasonable 
time,  according  to  the  original  plans  and 
specifications,  except  as  varied  by  consent 
of  parties,  and  to  bulid  on  the  premises  a 
laundry  and  wood-shed  of  rough  boards. 
It  was  further  agreed  that  all  improve- 
ments made  upon  the  property  during  the 
said  term  should  be  enjoyed  by  defendants 
withoat  further  rent.  "But  that  the  store- 
taonse  under  the  hotel  was  no  part  there- 
of." The  other  piece  of  property,  desig- 
nated as  the  "Capitol  Hotel,"  plaintiff 
"also  leases"  to  defendants  for  the  term  of 
five  years  from  the  date  of  the  expiration 
of  the  lease  of  one  Fairbanks,  then  in  the 
possession  thereof,  at  a  monthly  rental  of 
$25,  payable  on  the  first  day  of  each 
month,  defendants  agreeing  to  yield  up 
the  premises  in  as  good  condition  as  when 
leased,  reasonable  wear  thereof  and  dam- 
ages by  the  elements  excepted.  But  it  Is 
immaterial,  in  the  view  that  we  take  of 
this  case,  whether  this  instrument  in  writ- 
ing is  construed  as  one  contract  of  lease 
for  both  properties,  or  as  separate  cr)n- 
tracts  of  lease  for  each  piece  thereof.  De- 
fendants demurred  generally  to  each  cause 
ul  action  stated,  and    specially  on    the 


ground  that  the  amended  complaint  Im- 
properly  unites  in  one  action  a  claim  for 
money  due  on  a  written  contract  with  a 
claim  for  unliquidated  damages  for  waste 
and  injury  to  realty.  The  demurrer  was 
overruled  by  the  court,  and  thereupon  de- 
fendants answered  by  a  general  denial,  and 
as  a  separate  defense  set  up  as  counter- 
claim damages  in  the  sum  of  $6,137.60,  for 
breach  of  covenants  to  complete  the  Pal- 
ace Hotel  according  to  plans  and  specifi- 
cations, and  to  build  a  laundry  upon  the 
premises  thereof,  and  pray  judgment  there- 
for and  costs  of  suit.  The  case  was  tried 
by  a  jury,  and  a  verdict  rendered  and  judg- 
ment entered  tbereon  in  favor  of  plaintiff 
for  $833.73,  from  which  Judgment  and  the 
order  refusing  a  new  trial  this  appeal  is 
taken. 

Defendants  base  their  contention  in  sup- 
port of  the  first  ground  of  demurrer  on 
the  failure  of  the  complaint  to  allege  per- 
formance, or  excuse  non-performance,  of 
the  terms  and  conditions  of  the  lease,  out 
of  which  it  is  alleged  this  action  arose. 
The  amended  complaint  alleges  the  execu- 
tion of  the  lea«e,  which  Is  set  out  in  full 
therein,  possession  of  the  premises  there- 
under, and  the  non-payment  of  the  rent 
alleged  to  be  due  and  unpaid  thereon. 
The  covenants,  the  breach  of  which  are 
set  up  as  counter-claim  tor  damages,  are 
contained  in  and  apply  only  to  the  lease 
of  the  Palace  Hotel  property.  There  are 
no  snch  covenants  in  the  lease  of  the  Cap- 
itol Hotel  property.  But,  conceding  that 
the  amended  complaint  should  have  al- 
leged performanceorexcuscd  non-perlorm- 
unce  of  these  covenants,  they  are  set  up  in 
the  counter-claim,  and  the  breach  thereof 
alleged,  and,  as  the  case  was  tried  upon 
those  issues,  we  fall  to  perceive  in  what 
way  the  defendants  were  injured  tliereby. 

It  is  further  contended  that  the  court 
erred  in  overruling  the  demurrer  to  the 
amended  complaint  on  the  ground  of  mis- 
joinder of  causes  of  action.  As  to  wheth- 
er the  second  cause  of  action  is  in  tort,  or 
for  breach  of  covenant  to  return  the  prop- 
erty in  good  condition,  we  are  not  called 
upon,  lii  view  of  wliut  transpired  at  the 
trial  of  the  case,  to  decide.  Admitting, 
however,  that  the  causes  of  action  were 
improperly  united,  and  that  the  court 
erred  in  overruling  the  demurrer,  it  ap- 
pears that  this  cause  ol  action  was  wholly 
abandoned  by  plaintiff  at  the  trial  of  the 
case,  and  no  evidence  offered  thereon,  and 
that  the  court  so  charged  the  jury.  It  Is 
therefore  evident  that  the  Jury  could  not 
have  considered  the  question  of  damages 
claimed  thereunder  in  the  rendition  of  their 
verdict,  which  position  is  further  strength- 
ened by  tlie  verdict  itsell,  which  was  lor  a 
sum  les.4  than  the  amount  claimed  to  be 
due  for  rent.  It  therefore  follows  that  the 
ruling  of  the  court  on  this  ground  ol  de- 
murrer, if  erroneous,  is  afiirmativeiy 
shown  by  the  record  to  be  error  without 
Injury.  Code  Civil  Proc.  §  47.5;  Hayne, 
New  Trials,!  2S6;  Campbell  v.  Water,  etc., 
Co.,  83  Cal.  ({82;  Reynolds  v.  Lincoln,  71 
ChI.  184,  9  Pac.  Rep.  170,  and  12  Pac.  Rep. 
449. 

it  Ih  further  claimed  that  the  court  erred 
in  granting  plaintiff's  motion  to  strike 
out  the  testimony  of  the  wlti^as  Tanner, 
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as  to  the  valaeof  the  ase  o(  the  laundry  to 
the  Palace  Hotel.  Admitting  tliat  the 
evidence  was  competeutfur  ibis  parpoBe, 
and  that  the  court  erred  in  strlliiDg  it  out, 
the  error  was  cared  by  this  witneus  being 
Bobaequently  recalled,  and  girlng  substan- 
tially the  same  testimony  without  objec- 
tion. 

The  other  rnltngrB  ot  the  court  excepted 
tn  and  aliened  for  error  are,  save  one, 
upon  questions  as  to  the  value  of  the  use 
per  month  of  a  laundry  attached  to  the 
Palace  Hotel,  or  to  an  hotel  like  it.  The 
objections  to  these  questions  were  prop- 
erly  sustained,  as  they  failed  to  correctly 
state  the  rule  of  damage  in  such  cases.  It 
is  indisputably  shown  by  the  evidence 
that  the  building  ot  the  laundry  was 
waived  by  the  defeadauts,  and  that  they 
agreed  to  use  the  west  wing  of  the  Capitol 
Hotel  as  such,  and  that,  after  plaintiff  had 
prepared  it  by  making  the  necessary  im- 
provements at  his  own  expense  for  that 
purpose,  it  was  so  used  by  the  defend- 
ants during  thereniainder  of  the  time  they 
were  in  the  possesRlon  thereof.  The  wit- 
ness Hagans,  one  of  the  defendants,  testi- 
fied that  such  a  laundry  as  the  onereferi<ed 
to  would  be  worth  from  98  to  915  per 
month;  and  by  the  witness  Tanner,  that, 
in  connection  with  the  Palace  Hotel,  it 
would  be  worth  920  per  month.  The  evi- 
dence shows,  and  it  is  nowhere  contra- 
dicted, that  the  amount  ot  rent  due  was 
91.002.93  The  verdict  was  for  f83!t.73,  thus 
allowing  the  defendants  the  very  liberal 
sum  of  91t)()-2U  tor  the  three  months  that 
they  had  the  washing  done  elsewhere. 

It  is  lastly  claimed  that  the  court  erred 
to  its  charge  to  the  Jury,  but  counsel  for 
appellant  has  failed  to  point  out  what 
particular  part  ot  it  he  objects  to.  We 
have,  however,  carefully  gone  over  the 
charge,  and.  it  any  objection  can  be  urged 
to  tt,  it  would  come,  it  seems  to  us,  more 
appropriately  from  the  other  side.  We 
therefore  advise  that  the  Judgment  and 
order  be  affirmed. 

We  concur:   Footb.C;  Bb;lchek,C.C. 

Per  Cckiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  are  affirmed. 
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Pacific  Factoii  Co.  v.  Adlbr    (No  13,354.) 

(Supreme  Court  of  Calif  omia.    July  1, 1891.) 

Illegal  Contracts  —  Monopolies  —  Liqcidated 
Damages— Pleadiso — Motion  to  Strike  Out. 

1.  Where  a  contract  for  the  sale  of  grain- 
bags  provides  that  the  vendee  shall  have  the  ex- 
clusive sale  of  the  same  to  the  amount  of  187,500, 
and  the  vendor  agrucd  not  to  sell  or  offer  the 
same  for  sale  to  any  other  person,  and,  if  the 
vendee  failed  to  sell  the  full  amount,  the  vendor 
agreed  to  accept  the  salo  of  a  pro  rata  amount,  and 
such  contract  is  a  part  of  a  scheme  to  gain  a  mo- 
nopoly, it  is  void,  as  against  publio  policy,  and 
there  can  be  no  recovery  for  a  brench  thereof. 

3.  Civil  Code  Cal.  §  1670,  provides  that  "every 
contract  by  which  the  amount  of  damsiges  to  be 
paid  •  •  •  for  a  breach  of  an  obligation  is  de- 
termined in  anticipation  thereof  is  to  that  ex- 
tent void,  except  as  expressly  provided  in  next 
section."  Section  1671  provides  that  "the  parties 
to  a  contract  may  agree  therein  upon  an  amount 
which  shall  be  presumed  to  be  the  amount  of 
damages  sustained  by  a  breach  thereof  when, 


from  the  nature  of  the  case.  It  would  be  Imprao- 
ticahle  or  extremely  difficult  to  tix  the  actual 
damages. "  3eld,  that  a  contract  for  the  sale  of 
grain-bags,  which  provides  that  the  vendor  shall 
pay  the  vendee  three  cents  for  each  bag  which 
be  refuses  or  neglects  to  deliver  as  liquidated 
damages,  is  void,  although  it  recites  that,  from 
the  nature  of  the  case,  it  will  be  axtremely  dilB- 
colt  to  determine  the  damages. 

8.  Where,  in  an  action  for  a  breach  of  con- 
tract, the  answer  is  in  avoidanoe,  alleging  that 
contracts  were  made  as  part  of  a  scheme  to  gain 
a  monopoly,  but  fails  to  allege  that  the  contract 
sued  upon  was  a  part  of  the  scheme,  the  defect  can- 
not be  taken  advantage  of  by  motion  to  strike  out 
such  allegation.  The  proper  praotloe  would  be 
to  demur. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
F.  W.  Lawlkr,  Judge. 

BenryK.  Mitchell,  for  appellant.  Napb- 
taly,  Freidenricb  <£  Ackerman,  for  respond- 
ent. 

Gabocttb,  J.  This  is  an  action  upon  a 
contract  to  recover  liquidated  damages. 
The  portions  of  plaintiff's  complaint  nec- 
essary to  consider  in  the  decision  ot  this 
cause  are:  "That  plalntifi  is  a  corpora- 
tion, incorporated  in  this  state  for  the 
purpose  of  conducting  and  carrying  on 
the  business  of  buying,  selling,  and  other- 
wise dealing  in  goods,  wares,  and  mer- 
chandise, either  in  Its  own  behalf  or  as 
agent  for  others  on  commission;  that  on 
the  lUth  day  of  May,  1888,  In  considera- 
tion of  one  dollar,  defendant  entered  into 
an  agreement  in  writing  with  plaintiff, 
whereby  be  agreed  to  give  it  (plaintiff) 
the  exclusive  sale  of  all  grain-bags  or  bur- 
laps amounting  to  one  hundred  and  eighty- 
seven  thousand  and  five  hundred  bag^s, 
which  was  or  would  be  under  his  control 
prior  to  January  1,  1889;  and  defendant 
further  agreed  to  accept  for  said  bags 
or  burlaps  the  average  price  the  plaintiff 
might  obtain  for  all  grain-bags  or  bur» 
laps  it  might  sell  between  the  date  of  said 
contract  and  January  1,  1889.  And,  in 
case  plaintiff  should  fall  to  sell  said  one 
hundred  and  eighty-seven  thousand  Ave 
hundred  bags,  defendant  agreed  to  accept 
the  sale  of  a  pro  rata  amount  of  grain, 
bags  or  burlaps  as  187,500  is  to  the  entii-e 
number  of  grain  bags  and  burlaps  which 
plaintiff  should  sr^il  from  this  date  until 
the  1st  day  of  January,  1889;  and  defend- 
ant agreed  to  deliver  to  said  company,  or 
on  their  order,  whatever  number  of  grain- 
bags  or  burlaps,  up  to  187,500,  the  said 
company  should  call  on  him  to  deliver  be- 
tween this  date  and  the  Ist  day  of  Janu* 
ary,  1889,  on  payment  to  him,  when  such 
bags  were  delivered,  (less  one  per  cent, 
commission.)  of  sevoii  and  one-half  centa 
for  each  bag  or  burlap  delivered ;  and  in 
case  defendant  should  receive  more  raon- 
ey  or  deliver  more  bags  or  burlaps  than 
his  pro  rata  ot  tlie  whole  number  sold  by 
plaintifl  between  this  date  and  the  let 
day  of  January,  lS89,the  defendant  would 
refund  the  excess  ot  money  received,  and 
accept  other  bags  In  lieu  thereof;  and  de- 
fendant  agreed  not  to  sell  or  offer  for  sale 
said  187,500  bags  or  burlaps  to  any  one 
other  than  to  the  plaintiff  or  upon  its  or- 
der; and  defendant  further  agreed  to  pay 
plaintiff  one  per  cent,  nn  all  sales  ot  said 
bags,  or  any  part  thereof ; 
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farther  agreed  to  pay  plaintiff  three  cents 
for  each  bag  or  burlap  which  be  refosed 
orneg]ecte<1  to  deliver  on  demand  as  liq- 
uidated damages;  and  the  suid  plaintiff 
agreed  to  sell  and  draw  on  defendant 
irom  time  to  time,  as  sales  were  made,  as 
near  asinltsjudgmentitcould determine,  a 
pro  rata  araonnt  of  said  187,500  bags  or 
burlaps  as  187,500  is  to  the  entire  number 
of  bags  that  are  placed  in  Its  hands  tor 
sale  between  this  date  and  January  1, 
1889. "  The  complaint  further  alleges  that 
plaintiff,  in  pursuance  of  the  covenants  in 
said  agreement,  demanded  of  said  defend* 
ant  prior  to  January  1,  1889,  said  187,600 
bags,  and  defendant  at  that  time  bad 
said  bags  in  bis  possession,  but  neglected 
and  refused  to  deliver  them  to  plaintiff. 

The  answer  of  defendant  practically  ad* 
mits  the  allegations  of  the  complaint,  and 
sets  out  certain  matters  in  avoidance,  as 
a  special  defense,  to  the  effect  that  plain- 
tiff, through  its  board  of  directors,  about 
the  16th  day  of  May,  1888,  devised  a 
scheme  to  control  the  sale  and  supply  of 
all  or  the  greater  portion  of  the  grain- 
bags  and  burlaps  which  were  then  within 
the  state  of  California,  or  to  aiTlve  prior 
to  January  1, 1889,  for  the  purpose  of  in- 
creasing the  price  of  bags  and  hurlaps, 
and  of  limiting  the  numberof  dealem  from 
whom  such  bags  could  be  obtained,  and 
compelling  the  farmers  of  this  state  to  pur- 
chase said  bags  from  plaintiff  at  a  price  in 
excess  of  their  real  valae;  that  the  de- 
mand in  this  state  for  such  bags  and  bur- 
laps, for  the  purpose  of  sacking  the  grain, 
amounts  annually  to  between  82,000,000 
and  85,000,000  bags;  that  plalntiH  calcu- 
lated that  the  quantity  of  grain-bags  and 
burlaps  which  were  then  within  this 
state,  and  which  were  to  arrive  prior  to 
January  1,  1889,  amonnted  to  42,000,000 
bags,  and  that,  if  plaintiff  could  make 
contracts  with  the  holders  and  owners  of 
said  bags  whereby  it  could  secure  the  ez> 
elusive  right  of  making  sales  thereof, 
thereby  competition  for  the  sale  of  said 
bags  among  said  owners  and  dealers 
would  be  removed,  and  the  plaintiff  would 
be  enabled  to  fix  a  larger  price  therefor, 
and  compel  the  parties  who  required  said 
bags,  to  remove  the  grain  raised  on  the 
Pacific  coast,  to  purchase  the  same  Irom 
plaintiff,  and  pay  therefor  the  price  which 
plaintiff  might  demand;  that  in  pursu- 
ance of  said  scheme  plaintiff  entered  into 
contracts  with  other  holders  and  owners 
of  grain-bags  and  burlaps,  in  all  respects 
similar  to  the  contract  made  with  defend- 
ant; that  the  entire  quantity  of  said 
grain-bags  and  burlaps,  covered  by  all 
the  contracts  of  plaintiff,  aggregated  30,- 
000,000  bags,  or  thereabouts;  that  all  of 
said  contracts,  including  the  contract 
witb  defendant,  are  contrary  to  public 
policy,  and  void.  The  foregoing  matters, 
in  addition  to  others  not  necessary  to 
note  at  this  time,  are  set  out  in  detail  by 
defendant. 

At  the  trial  plaintiff  introduced  the  con- 
tract in  evidence,  and  rested.  Defendant 
made  a  motion  for  a  nonsuit,  which  mo- 
tion was  granted.  This  is  an  appeal  from 
that  Judgment.  Appellant  insists  that  his 
motion  to  strike  out  the  afflrniadve  mat- 
ter in  the  answer  shoald  have  been  grant- 


ed, and  also  that  the  court  erred  in  not 
granting  his  motion  for  Judgment  upon 
the  pleadings.  The  afflrmatlve  defense  of 
the  answer  is  defectively  pleaded,  and 
should  not  be  allowed  to  stand  if  at- 
tacked by  demurrer.  It  fails  to  allege 
that  the  contract  under  consideration  in 
this  cause  was  entered  into  as  a  part  of, 
and  In  pursnance  of,  the  scheme  or  plan 
set  out;  and  if  the  contract  relied  upon 
by  plaintiff  to  recover  formed  no  part  of 
the  general  "plan"  to  make  a  "corner"  of 
the  bag  and  burlap  market  of  the  state, 
then  such  plan  was  outside  of  the  ques* 
tions  involved  in  this  litigation, constitut- 
ed no  defense  to  this  suit,  and  should  have 
been  stricken  out  as  surplusage.  But  it  is 
quite  apparent  from  the  pleadings,  taken 
as  a  whole,  that  the  defendant  Intended 
by  this  defense  to  claim  that  the  contract 
embraced  in  the  complaint  formed  part 
of  this  "8cheme"or"plan,''and  was  there- 
fore void,  as  being  against  public  policy. 

A  defective  pleading  cannot  be  strick* 
en  out  by  reason  of  its  defects  upon  the 
ground  of  surplusage.  In  this  case  a  de- 
murrer would  have  been  the  proper  means 
to  have  tested  the  sufSciency  of  the  an- 
swer, and  the  motion  to  strike  out  was 
properly  denied.  Without  passing  upon 
the  question  as  to  whether  any  of  the  al- 
legations of  the  complaint  were  denied  by 
the  answer,  we  think  the  affirmative  de- 
fense relied  upon  by  defendant  was  suBl- 
dent  to  defeat  the  motion  of  plaintiff  for 
Judgment  upon  the  pleudlugs,  when  con- 
sidered in  the  light  of  the  construction 
Just  placed  upon  It.  While  it  is  clear  that 
public  policy  favors  the  utmost  freedom  of 
contracts  within  the  limits  of  the  law, 
and  requires  that  business  transactions 
shonld  not  be  fettered  by  unnecessary  re- 
strictions, yet  agreements  In  restraint 
of  competition,  that  threaten  the  public 
good,  entered  into  witb  the  object  and 
view  of  controlling,  and,  if  necessary, 
suppressing,  the  supply,  and  thereby  en- 
hancing the  price  of  articles  of  actual  ne- 
cessity, that  embrace  In  their  evil  effects 
all  the  territory  and  practically  all  the 
people  of  this  great  state,  become  a  grave 
menace  to  the  best  interests  of  the  com- 
monwealth, and  therefore  are  opposed  to 
sound  public  policy.  The  entire  number 
of  bags  in  the  state  on  the  16th  day  of 
May,  1888,  and  which  would  arrive  prior 
to  January  1, 1889,  amounted  to42,000,000. 
The  annual  demand  for  bags  was  32,000,- 
000.  The  plaintiff  entered  into  this 
"scheme"  or  "plan"  to  obtain  the  con- 
trol of  these  42,000,000  bags,  and  in  pursu- 
ance of  said  plan  by  contract,  did  actu- 
ally secure  the  control  of  80,000,000  of 
these  bags  from  the  owners  and  holders 
thereof.  The  plaintiff  did  not  purchase 
the  bags;  at  the  same  time,  by  the  rigor 
of  its  contract,  It  prevented  the  owners 
from  selling  them.  It  isclear  this  "scheme" 
or"  plan  "was  devised,  and  these  contracts 
entered  into,  for  the  purpose  of  removing 
all  competition,  and  thereby  compelling 
the  farmers  to  purchase  bags  from  plain- 
tiff at  a  price  in  excess  of  their  real  value. 
Plaintiff  controlled  three-fourths  of  all 
thebags  which  were  in  the  state,  or  which 
would  arrive  within  the  ensuing  six 
months.    It  held  the^bag  mi^e^^g,^ 
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bands,  (or  competition  was  gone,  and  the 
price  demanded  must  be  paid.  These 
agreements  were  not  entered  into  for  the 
purpose  of  aggregating  capital,  nur  for 
greater  facilities  in  the  conducting  of  their 
't)usiness,  nor  for  the  protection  of  them- 
selves, by  a  reasonable  restraint  upon  active 
'Competitors,  but  for  the  purpose  of  regu- 
lating, controlling,  and  withholding  tlio 
«apply  of  bags,  and  thereby  to  talie  an 
unjust  advantage  of  the  farmers'  necessi- 
ties, by  disposing  ut  the  fruits  of  its  un- 
lawful labors  at  an  unreasonable  advance 
in  price. 

The  supreme  court  of  the  state  of  Ohio, 
in  speaking  upon  this  question,  said:  "The 
«lear  tendency  of  such  an  agreement  is  tu 
establish  a  monopoly,  and  to  destroy 
■competition  in  trade,  and  (or  that  rea- 
«on,  on  grounds  of  public  policy,  courts 
ivill  nut  aid  in  its  enforcement.  It  is  no 
answer  to  say  that  competition  inthesalt 
trade  was  not  in  fact  destroyed,  or  that 
the  price  of  the  commodity  was  not  un- 
reasonably advanced.  Courts  will  not  stop 
to  Inquire  as  to  the  degree  of  injury  inflict- 
ed upon  the  public;  it  is  enongb  to  I<now 
that  the  inevitable  tendency  of  such  con- 
■tracts  is  injurious  to  the  public. "  Salt 
Co.  V.  Guthrie,  35  Ohio  St.  672.  In  consid- 
ering the  question  as  to  what  is  a  reason- 
able restraint  of  trade.  Chief  Justice  Tin- 
DAL  in  Horner  v.  Graves,  7  Bing,  743,  used 
the  following  language:  "We  do  not  see 
how  a  better  test  can  be  applied  to  the 
question  •  •  •  than  by  considering 
whether  the  restraint  Is  such  only  as  to 
afford  a  fair  protection  to  tl<e  interests 
of  the  party  in  favor  of  whom  it  is  given, 
and  not  so  large  as  to  interfere  with  the 
interests  of  the  public;  •  •  •  whatev- 
er is  injurious  to  the  interests  of  the  public 
is  void  on  the  ground  of  pul)lic  policy. " 
Craft  V.  McConoughy,  79  Hi.  346;  Arnot  v. 
Coal  Co.,  68  N.  Y.  6r>8.  It  is  difficult  to  dis- 
tinguish upon  principle  the  case  of  Lum- 
ber Co.  V.  Hayes,  76  Cal.  387, 18  Pac.  Rep. 
801,  from  the  case  at  bar.  "Plalntiff.be- 
li]g  a  manufacturer  of  lumber,  entered 
Into  contracts  with  various  manufactur- 
ers of  lumber  to  purchase  so  many  thou- 
sand feet  from  eacli  during  the  year  1881, 
and  said  parties  agreed  not  to  manufact- 
ure during  said  time  any  other  lumber  to 
be  sold  in  the  four  counties  where  plain- 
tiff was  doing  business.  The  sole  oliject 
and  consideration  in  entering  into  these 
contracts  was  for  the  purpose  of  increas- 
ing the  price  of  lumber,  limiting  the  sup- 
ply, and  giving  the  plaintiff  control  of  tlie 
lumber  market  within  the  territory  speci- 
fled."  Chief  Justice  Skarls,  in  holding 
one  of  the  contracts  void,  said:  "With 
the  results  naturally  flowingfromthelaws 
of  demand  and  supply,  the  courts  have 
nothing  to  do;  but  when  agreements  are 
resorted  to,  (or  the  purpose  of  taking 
trade  out  of  the  realm  of  competition, 
and  thereby  enhancing  or  depressing  prices 
of  commodities,  the  courts  cannot  be  suc- 
cessfully invoked,  and  their  execution  will 
be  left  to  the  volition  of  the  parties  there- 
to." 

After  plaintiff  had  introduced  the  con- 
tract in  evidencre  and  rested,  defendant  was 
granted  a  nonsuit  upon  two  grounds:  (1) 
That  no  proof  of  actual  damage  was  of- 


fered, and  the  ciauee  of  the  contract  fixing 
liquidated  damages  Is  void,  under  sections 
1670  and  1671  of  the  Civil  Code.  (2)  That 
the  contract  Is  void,  as  being  in  restraint 
of  trade  and  against  public  policy.  Sec- 
tion 1670  of  the  Civil  Code  provides:  "  Ev- 
ery contract  by  which  the  amount  of  dam- 
age to  be  paid,  or  other  compensation  to 
be  made,  for  a  breach  of  an  obligation,  is 
determined  in  anticipation  thereof,  is  to 
that  extent  void,  except  as  expressly  pro- 
vided in  the  next  section. "  Section  1671 : 
"The  partleatoacontractmay  agree  there- 
in upon  an  amount  which  shall  be  pre- 
sumed to  be  the  amount  of  damage  sus- 
tained by  a  breach  thereof,  when  from  the 
nature  of  the  case  it  would  be  impractical 
ble  orextremely  diiScult  to  fix  the  actual 
damage."  The  allegation  of  the  com- 
plaint that  "it  was  understood  and  agreed 
between  plaintiff  and  defendant  at  the 
time  of  making  the  contract  that,  owing 
to  the  nature  of  the  cane,  it  would  be  im- 
practicable and  extremely  difficult  to  fix 
the  actual  damag^e. "  added  no  merit  to 
the  pleading,  and  its  denial  in  the  answer 
was  unnecessary  labor.  Whether  a  con- 
tract is  such  that,  "from  the  nature  of  the 
case, "it  would  be  impracticable  or  ex- 
tremely diiBcult  to  fix  the  actual  damage 
sustained  by  a  breach  thereof,  is  a  ques- 
tion of  fact,  which  roust  be  determined  in 
each  particular  case;  and  for  the  purpose 
of  determining  this  question  the  court 
must  examine  the  attendant  and  Burroand- 
ing  circumstances  under  which  the  con- 
tract was  entered  into,  as  well  as  the 
terms  of  the  contract  Itself.  Parties  can- 
not by  their  arbitrary  agreement  preclude 
such  examination  by  the  court,  or  avoid 
the  provisions  of  the  statute.  Brick  Co. 
v.  Moore,  75  Cal.  205,  16  Pac.  Rep.  890; 
Eva  V.  McMahon,  77  Cal.  472, 19  Pac.  Rep. 
872.  In  the  present  case  we  think  that, 
when  the  plaintiff  rested,  the  "nature  of 
the  case, "as  presented  by -the  terms  of 
the  contract,  and  its  breach  as  admitted 
by  the  answer,  was  such  that  the  court 
could  decide  as  a  fact  that  it  was  neither 
extremely  dlBlcuit  nor  impracticable  to  fix 
the  actual  damage  sustained  by  the 
plaintiff  by  reason  of  the  defendant's 
breach  of  the  contract.  The  refusal  of 
the  defendant  to  deliver  the  bags  may 
have  deprived  the  plaintiff  of  its  commis- 
sions for  selling,  and  under  certain  cir- 
cumstances It  may  have  suffered  other 
damage;  but  we  can  imagine  no  case 
where  any  damage  could  have  resulted  to 
tlie  plaintiff  by  reason  of  a  breach  of  this 
contract,  and  which  the  plaintiff  would 
have  been  entitled  to  recover  in  a  court 
of  law,  where  it  could  be  said  that  it  was 
Impracticable  orextremely  difficult  to  fix 
the  actual  damage.  Is  the  contract  void 
as  being  in  restraint  of  trade  and  against 
public  policy?  This  question,  when  the 
motion  for  a  nouHuit  was  made,  was  to 
be  determined  by  an  examination  of  the 
terras  of  the  contract  itself.  We  have  al- 
ready decided  that  it  was  so  corrupted  by 
the  ijad  company  with  which  it  associat- 
ed, as  set  forth  in  the  answer  of  defend- 
ant, as  to  be  beyond  the  pale  of  the  law 
at  that  time;  but  at  an  earlier  age,  when 
it  appears  in  tlie  complaint,  no  stain  or 
blemish  is  found  to  discoloc  it.^Tjiejalaia- 
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tin  contracted  to  sell  the  bags  and  barlapB 
of  defentlnnt  at  a  certain  commiRslon. 
Defendant  ajrreed  to  accept  for  them  the 
average  price  it  received  for  all  bags  It 
Hold  ,  plaintiff  had  theexclusire  sale  of  the 
bags,  and  was  bound  to  Hell  a  certain 
portion  of  them.  Standing  alone,  a  total 
stranger  to  the  "scheme"  or  "plan"  set 
out  in  the  answer,  this  contract  must  be 
considered  goi>d,  for  no  Illegal  object  ap- 
pears; no  transgression  of  the  law  is  ap- 
parent: no  public  Interest  is  injuriously 
affected.  It  follows  from  the  foregoing 
views  that  the  judgment  should  be  af- 
firmed.   It  is  BO  ordered. 

We  concur:  Beattv,  C.J.;  Habbibon.J. 
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Ontario  Land  &  Imp.  Co.  v.  Bedford 

et  al.    (No.  13,692.) 

(Supreme  Court  of  California.    July  10, 1S91.) 

HoRTOAOE— Release— FoBBOirOsuRE  Saix. 

1.  A  mortgage  of  property  that  had  been 
platted  into  lots  and  blocks  provided  that  the 
mortgagor  should  be  entitled  to  a  partial  release 
of  the  mortgage  on  payment  of  a  certain  sum  for 
each  lot  released.  Tho  blocks  contained  8a  lots 
each,  but  a  few  of  the  blocks  had  not  been  sub- 
divided into  lots.  Held,  that  such  unsnbdivided 
blocks  were  not  "lots,  "within  the  meaning  of  the 
release  provision  of  the  mortgage. 

2.  Ckjde  Civil  Proc  Cal.  i  694,  which  po- 
vides  that  at  execution  sale  the  judgment  debtor 
may  direct  in  what  order  tho  property  shall  be 
sold  applies  also  to  foreclosure  sales  where  the 
decree  does  not  specify  any  order  of  sale. 

In  bank.  Appeal  from  superior  court. 
Han  Bernardino  county;  C.  W.C.Rowell, 
Judge. 

Cbas.  J.  Perkiaa  and  H.  C.  Rolfy,  for  ap- 
pellants.    W&tera  &  Qird,  for  respondent. 

Db  Haven,  J.  There  are  appeals  in  this 
case  from  a  judgment  in  favor  of  plaintiff, 
foreclosing  a  mortgage,  from  an  order  re- 
fusing defendants'  motion  for  a  new  trial, 
and  also  from  an  order  of  the  court  deny- 
ing the  motion  of  defendants  to  set  aside 
a  sale  of  the  mortgaged  premises  made 
under  an  execution  in  the  action.  The 
mortgage  covers  separate  parcels  of  land 
In  what  is  Iinown  as  "Ontario  Colony," 
and  contains  a  provision  by  which  the 
mortgagees  agree  to  "release  from  the  lien 
of  this  mortgage  those  pnrts,  portions,  or 
subdivisions  of  said  mortgaged  premises 
designated  on  said  plat  of  said  town  of 
Magnolia,  as  fronting  on  Euclid  avenue, 
upon  the  payment  to  said  parties  of  the 
sum  of  two  hundred  dollars  for  each  of 
said  lots.  All  lots  fronting  on  First,  Sec- 
ond, and  Third  streets,  north  of  D 
street,  upon  the  payment  to  them  of  one 
hundred  and  twenty  dollars  for  each  of 
said  lots ;  all  lots  fronting  on  First,  Sec- 
ond, and  Third  streets,  north  of  D 
street,  upon  the  payment  to  them  of  one 
hundred  and  forty  dollars  for  each  of  said 
lots;  all  lots  fronting  on  Fourth  street, 
upon  payment  to  them  of  ninety  dollars 
for  each  of  said  lots;  and  all  lots  fronting 
on  Fifth  and  Sixth  streets,  and  Camper's 
avenue,  upon  the  pnyment  to  them  of 
eighty  dollars  for  each  of  said  lots. "  The 
map  referred  to  shows  that  the  town  of 
Masnolla  Is  laid  oO  Into  streets  and 
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blocks;  the  latter,  with  the  exception  of 
blocks  33  and  25,  being  subdivided  into 
lots.  The  lots  are  of  different  sizes;  some 
of  the  blocks  being  divided  into  a  greater 
number  of  lots  than  others.  Appellants 
claim  that  the  unsnbdivided  blocks  33  and 
25  are  "lots,"  within  the  meaning  of  that 
part  of  the  mortgage  above  quoted,  and 
so  subject  to  release,  In  accordance  with 
Its  terras. 

1.  The  word  "lot"  may  undoubtedly  be 
soused  in  a  conveyance  as  to  mean  the 
entire  premises  conveyed,  whether  such 
premises  consist  of  a  farm  or  even  a  block 
in  a  city.  But  the  ordinary  meaning  of 
this  word,  when  used  with  reference  to 
town  or  city  property,  is  a  subdivision  of 
a  block  according  to  the  map  or  survey  of 
such  town  or  city;  and  there  is  nothing 
upon  the  face  of  this  mortgage  to  indicate 
that  it  was  used  in  any  different  sense  by 
the  parties  thereto.  The  map  of  thetown 
of  Magnolia  is  expressly  referred  to,  and, 
for  the  purpose  of  construing  the  mort- 
gage, must  be  deemed  a  part  of  it.  This 
map  shows  that  there  are  town  lots  front- 
ing upon  all  the  streets  named  in  that 
part  of  the  mortgage  relating  to  releases, 
and,  as  these  answer  or  satisfy  the  de- 
scription given  to  the  parcels  subject  to 
release,  the  mortgage  must  be  construed 
as  referring  to  them  ;  and  the  amount  to 
be  paid  for  the  release  of  each  lot  refers  to 
a  town  lot,  as  designated  on  the  map, 
and  not  to  an  entire  block.  To  hold  that 
block  33  is  a  lot  would  enable  the  defend- 
ants to  secure  its  release  upon  payment  of 
the  same  sum  as  is  provided  for  the  release 
of  the  one  thirty-second  port  of  the  ad- 
joining block  34;  and,  while  it  would  have 
been  competent  for  the  parties  to  have 
made  such  an  agreement,  the  intention  to 
do  so  Is  not  to  be  inferred  from  the  use  of 
a  word  which.  In  ordinary  acceptation,  as 
applied  to  town  property  auch  as  this, 
conveys  a  different  meaning. 

2.  The  Judgment  In  this  case  did  not 
mention  thepartlcular  manner  or  order  in 
which  the  several  parcels  of  the  mort- 
gaged property  should  be  sold.  The  rec- 
ord shows  that  the  ottorneys  for  the  de- 
fendants directed  the  officer  making  the 
sale  to  sell  the  lots  separately,  and  also 
the  order  in  which  they  should  be  sold. 
These  directions  were  disregarded,  and  the 
defendants  subsequently  moved  the  court 
to  set  aside  the  sale  because  of  the  failure 
of  the  officer  to  follow  such  instructions. 
The  motion  was  denied.  This  ruling  of 
the  court  was  erroneous.  The  process  un- 
der which  the  judgment  in  this  class  of 
cases  Is  enforced  Is  provided  for  in  section 
684  of  the  Code  of  avil  Procedure,  and  the 
subsequent  section  694.^  which  is  a  part  of 
the  same  chapter  dealing  with  the  general 
subject  of  the  execution  of  judgments.  Is 
applicable  to  sales  of  real  property  under 
judgment  of  foreclosure;  and  when,  as  in 
this  case,  the  judgment  is  silent  as  to  the 
manner  or  order  in  which  the  separate 
parcels  shall  be  sold,  the  judgment  debtor 

1  Ciode  Civil  Proo.  Cal.  S  694,  provides  that  at 
ezecutdon  sales  "the  judgment  deotor,  if  present, 
may  also  direct  the  order  in  which  property  real 
or  personal  shall  be  sold,  *  •  •  and  the  sher- 
ifl  must  follow  such  directions. " 
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has  the  right  to  require  that  separate  lots 
or  parcels  eball  be  sold  Beparately,  and 
may  also  direct  the  order  In  which  they 
Bhall  be  sold.  The  practice  act  in  force 
prior  to  the  adoption  of  the  Code  nf  Civil 
Procedure  contained  a  chapter  relating  to 
the  execution  of  Judgmentn  in  civil  cases 
fiubBtantially  the  same  as  the  one  upon 
the  same  subject  in  the  Code  of  Civil  Pro- 
cedure; and  in  the  case  of  Leviston  v. 
tSwan,  88  Cal.480.it  was  held  that  a  decree 
of  foreclosure  need  not  contain  anyspeclal 
directions  as  to  the  mode  or  place  of  sale, 
because  such  matters  are  regulated  by 
■law,  and  that,  by  virtue  of  process  to  en- 
force such  a  judgment,  the  sheriff  is  re- 
<iuired  "to  sell  the  mortgaged  property  In 
the  mode  and  manner,  and  at  the  place, 
designated  In  the  practice  act  for  the  sale 
of  real  estate  under  judicial  process,  and 
make  a  return  of  bis  proceedings,  as  in 
the  case  of  an  execution  upon  a  money 
Judgment."  Judgment  and  order  denying 
motion  for  new  trial  affirmed.  The  order 
refusing  to  set  aside  the  sale  of  the  prop- 
erty directed  by  the  judgment  to  be  sold  is 
reversed. 

We  concur:     McFahland,  J.;   Patbs- 
BON,  J.:  Harbison,  J.;  Gabocttb,  J. 
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Redisoton  t.  Cobnwkll.   (No.  13,008.) 
(Supreme  Court  of  CdUfomia.   June  80, 1891.) 

CORPOKATIONS  —  PaTMENT  OF    DbBTS   BT    BtOCK- 

uoLDERS  —  Subrogation —  Fleadino — Amemd- 
MBNTS— Limitations. 

1.  Ciril  Code  Cal.  |  6822,  provides,  among 
other  things,  that  each  stockholder  of  a  corpora- 
tisn  is  Individually  and  personally  liable  only 
for  such  proportion  of  any  corporate  debt  as  the 
amount  of  bis  stock  bears  to  the  whole  sub- 
scribed capital  stock.  Held  that,  where  one 
stockholder  and  director  pays  more  than  his  pro- 
portionate share  of  such  debt,  the  payment  is 
not  voluntary,  and  he  is  entitled,  as  against  a 
co-director  who  knew  of  and  acquiesced  in  such 
payment,  to  contribution,  and  to  be  suDrogated 
to  the  rights  of  the  creditor,  since  he  has  a  ben- 
eficial interest  in  the  property  of  the  corporation, 
which  is  answerable  for  the  debt,  and  from 
which  the  other  stockholders'  proportion  must 
be  paid^f  not  paid  by  them  Individually. 

2.  Where,  In  such  action,  the  stockholder 
asks  to  be  subrogated  to  the  rights  and  remedies 
of  the  creditor,  the  period  of  limitation  is  that 
defined  by  Code  Civil  Proo.  Cal.  S  359,  providing 
that  actions  against  a  stockholder  of  a  corpora- 
tion to  enforce  a  liability  created  by  law  must 
be  brought  within  three  years  after  the  creation 
of  the  liability. 

8.  Although  an  amended  complaint  is  filed 
after  the  cause  of  action  is  barred,  it  is  not  de- 
murrable on  this  ground  when  it  does  not  show 
upon  its  face  when  the  original  was  filed,  or 
that  the  cause  of  action  is  different  from  that  set 
up  in  the  original. 

4.  The  original  complaint  is  not  superseded 
by  an  amendment  which  alleges  substanuaUy  the 
same  cause  of  action,  and  it  remains  a  "plead- 
ing, "  within  the  meaning  of  Code  Civil  Proc.  { 
fiTU,  subd.  2,  which  makes  the  pleadings  part  of 
the  judgment  roll,  and  it  may  also  be  brought 
up  by  bill  of  exceptions,  under  Code  Civil  Proo. 
ii  647,  648,  providing  that  "documents  on  file  in 
the  action"  may  be  Incorporated  therein. 

6.  Where  the  original  complaint  declares  on 
two  notes,  alleging  that  they  were  given  "for 
value  received, "  and  were  assigned  by  indorse- 
ment, and  also  alleges  facts  from  which  an 
equitable  assignment  would  result,  an  amended 
complaint  which  omits  the  allegation  of  iudorse- 


ment,  and  alleges  that  the  debt  was  for  money 
loaned,  and  for  a  balance  due  on  account,  sots 
up  substantially  the  same  cause  of  action ,  the 
averment  as  to  valae  received  being  equivalent 
to  the  more  specific  allegations  of  the  items  of 
money  loaned  and  due  on  account. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  conrt,  Napa 
county;  R.  Crouch,  Judge. 

Action  In  equity  by  John  H.  Redington 
against  freorge  N.  Cornwell.  The  amend- 
ed complaint  alleged  that  plaintiff,  who 
was  a  stockholder  In  a  corporation,  bad 
paid  the  whole  of  a  certain  debt  owed  by 
it,  and  asked  to  be  subrogated  to  the 
rights  and  remedies  of  the  creditor,  and  for 
contribution  from  another  stoclcholder. 
Civil  Code  Cal.  §  6322,  provides,  among 
other  things,  that  each  stockholder  of  a 
corporation  is  individually  and  personally 
liable  only  for  such  proportion  of  any  cor- 
porate debt  as  the  amount  of  his  stock 
bears  to  the  whole  sabscribed  capital 
stock.  Code  Civil  Proc.  Cal.  §  859,  provides 
that  actions againstastockbolder  of  a  cor- 
poration to  enforce  a  liability  created  by 
law  mast  bebroughtwttbln  three  years  aft- 
er the  creation  of  the  liability.  It  was 
claimed  by  defendant  that  under  tbese 
statutes  the  payment  by  plaintiff  of  more 
than  his  proportion  was  voluntary,  and 
that  he  had  no  right  of  contribution  or 
subrogation,  and  also  that  the  action  was 
barred.  A  demurrer  to  the  amended  com- 
plaint was  sustained,  and  plaintitt  ap- 
peals. 

Otney,  Chickering  Jk  Thomas,  for  appel* 
ant.    J^.  E,  Johnston,  tor  respondent. 

Vanclief,  C.  This  appeal  is  from  a  final 
Judgment  In  favor  of  the  defendant,  ren- 
dered on  demurrer  to  plaintiff's  third 
amended  complaint  in  two  counts,  and 
presents  for  decision  the  general  question, 
should  the  demurrer  have  been  sustained? 
The  facts  alleged  in  the  first  count  of  the 
complaint  are  substantially  as  follows: 
During  a  period  of  t4me  embracing  all  the 
transactions  alleged,  the  plaintiff  and  de- 
fendant were  stockholders  and  directors 
of  the  Redington  Quicksilver  Company, 
a  California  corporation,  and  the  plalntllt 
was  president  of  the  board  of  directors. 
During  the  same  period  the  subscribed 
capital  stock  of  the  corporation  consistec 
of  1,260  shares,  of  which  the  defendant 
owned  461  shares.  From  September  1, 
1879,  until  June  1,  IHS'i,  the  corporation 
had  "a  mutual,  open,  and  current  ac- 
count" with  Redington  &  Co.,  a  copart* 
nership.  At  dlTers  times  during  that 
period  the  copartnership  received  from  the 
corporation  consignments  of  quicksilver, 
which  it  sold  and  disposed  of  for  the  cor- 
poration, and  collected  the  proceeds  there- 
of, advanced  and  loaned  money  to  the 
corporation,  and  paid  out  money  for  its 
use,  and  also  received  partial  paj'meuts 
from  the  corporation  on  the  account. 
In  this  account  the  corporation  was  deb- 
ited with  all  moneys  loaned  and  advanced 
to  it,  and  with  all  sums  paid  out  and  ex- 
pended for  Its  use  by  the  copartnership, 
and  was  credited  with  all  proceeds  of 
sales  of  qulcksllvpr,  and  with  all  payments 
made  on  the  account.  On  .Tuae  l,18»S2,the 
copartnership  and  the  corporation  had 
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an  accoanting,  by  which  It  was  found 
that  there  was  a  balance  ol  $64,126.24  due 
from  the  latter  to  the  former,  for  which 
the  corporation  then  made  its  promis- 
sory note,  ot  which  the  following  ie  a 
copy:  " f 64,126.24.  San  Francisco,  June 
Ist,  1882.  On  demand,  for  value  received, 
the  BedlnKton  Quicksilver  Company  here- 
by promises  to  pay  to  Mess.  Bedlngton 
&  Company,  or  order,  at  its  office  in  San 
Francisco,  sixty-four  thousand  one  hun- 
dred aud  twenty-six  24-100  dollars,  with 
Interest  thereon  at  the  rate  of  eight  (8) 
per  cent,  per  annum  until  paid.  Interest 
payable  monthly,  and,  if  not  so  paid,  to 
become  a  part  of  the  principal,  and  bear  a 
nice  interest.  [Signed]  The  Sbdington 
QUICK8IL.VER  Company,  Joh.v  H.  Hbding- 
TO>,  Preuident.  [Corporate Seal.]  Georgr 
Pknlinotom,  Secretary."  After  formally 
alleieing  the  above  facts,  the  complaint 
proceeds  as  follows:  "(6^  That  there- 
after, to- wit,  on  or  about  the  7th  day  of 
June,  1882,  said  firm  of  Bedlngton  &  Co. 
pressed  tor  and  demanded  ot  the  said  cor- 
poration the  collection  and  payment  of 
the  balance  of  the  indebtedness  aforesaid 
and  ot  said  promissory  note ;  that  at  the 
time  ot  said  demand  said  corporation  was 
wholly  without  funds  wherewith  to  pay 
the  same;  that  thereupon,  to-wit,  on  or 
about  the  said  last-named  day,  at  said 
city  and  county  of  San  Francisco,  this 
plaintiff,  in  good  faith,  and  tor  the  honor, 
use,  and  benefit  ot  the  said  the  Bedlngton 
Quicksilver  Co.,  advanced  and  paid  the 
said  sum  of  $64,126.24  to  said  firm  of  Bed- 
lngton &  Co.  in  full  satisfaction  and  dis- 
charge of  the  said  balance,  and  ot  the  said 
Indebtedness  evidenced  by  the  said  prom- 
issory note;  that  thereby  all  of  the  in- 
debtedness ot  said  corporation  then  sub- 
sietlog  to  said  Bedlngton  &  Co.,  and  all 
claims  and  demands  of  said  firm  upon 
said  corporate  note,  were  fully  paid  and 
extinguished:  tbat  said  Bedlngton  &  Co. 
tberenpoa  surrendered  and  delivered  said 
promissory  note  to  this  plaintiff.  (7) 
That  DO  payments  have  been  made  by 
said  corporation,  or  on  its  behalf,  or  at 
^1  upon  said  account,  or  the  said  balance 
thereof,  or  upon  said  Indebtedness  evi- 
denced by  said  promissory  note,  or  upon 
or  on  account  of  said  sum  so  advanced  by 
said  plaintifl,  except  the  sum  of  $24,126  24, 
which  was  repaid  to  plaintiff  thereon,  on 
or  about  the  31st  day  of  May.  1884,  and 
that  on  said  Slst  day  of  May,  1884,  there 
remained  and  was,  and  that  there  now  Is, 
due  and  wholly  unpaid  from  said  the  Bed- 
lngton Quicksilver  Co.  to  this  plaintiff  of 
the  said  balance,  and  ot  the  said  Indebted- 
ness, and  of  said  sum  advanced  by  plain- 
tiff as  aforesaid,  the  sum  ot  $40,060,  with 
Interest  thereon  from  said  last-named  da.y, 
together  with  interest  upon  the  sum  of 
f  24.126.24  '.'om  the  7tb  day  of  June.  1882. 
ap  to  said  81st  day  of  May,  1884.  (8) 
That  at  all  the  times  and  dates  aforesaid 
the  said  defendant  was  one  of  the  direct- 
ors ot  the  said  the  Bedlngton  Quicksilver 
Co. ;  that,  as  such  director,  he  acted  for 
■aid  corporation  in  and  about  the  execu- 
tion ot  said  promissory  note,  and  also  in 
Incnrrlngtbeindebtedness  evidenced  there- 
by, and  in  making  the  payments  that 
have  been  made  on  account  ot  the  same  as 


aforesaid;  that  said  defendant,  as  such 
director,  and  alno  individually,  had  at  all 
times  and  dates  aforesaid  full  notice  and 
knowledge  ot  the  facts  hereinabove  al- 
leged, and  of  each  and  every  one  thereof; 
that  he  has  at  all  the  times,  and  with  no- 
tice and  knowledge  as  aforesaid,  acqui- 
esced In,  confirmed,  and  ratified  all  and 
singular  the  acts  of  said  corporation,  and 
ot  said  firm  of  Bedlngton  &  Co.,  and  ot 
this  plaintiff  hereinabove  mentioned  and 
averred.  •  •  •  (lO)  That  by  reason  of 
the  premises  defendant  is,  and  at  all  the 
times  since  the  said  Slst  day  of  May,  1884, 
has  been,  liable  and  holden  to  plaintiff  for 
461-1260  of  the  said  sura  ot  $40,000,  and 
of  the  Interest  remaining  due  to  plaintlB 
from  said  corporation  as  aforesaid,  to- 
wit,  the  sum  of  $14,685,  together  with  in- 
terest thereon  from  the  said  Slst  day  of 
May,  1884,  at  the  legal  rate,  together  with 
461-1260  of  the  Interest  at  the  legal  rate 
upon  the  said  sum  ot  $24,126.24  from  the 
7th  day  ol  June,  1882,  to  the  Slst  day  of 
May,  18S4.  (11)  That,  though  frequently 
requested  so  to  do,  the  said  defendant  has 
hitherto  wholly  failed,  neglected,  and  re- 
fused to  pay  to  plaintiff  the  said  laat-meu- 
tloned  sum,  or  the  said  interest,  or  an 
part  thereof.  (12)  That  upon  receiving 
from  defendant  payment  ot  his  propor- 
tionate part  ot  the  balance  and  indebted- 
ness aforesaid  due  from  said  corporation 
to  this  plaintiff,  and  of  the  moneys  so  as 
aforesaid  advanced  and  paid  by  plaintifl, 
and  of  said  Interest,  this  plalnriff  Is  ready 
and  willing,  and  now  here  and  hereby 
oflers,  to  discharge  and  satisfy,  to  the  ex- 
tent of  such  payment,  the  said  obligutiou 
of  the  said  corporation,  or  of  Itti  Btock- 
holders  to  this  plaintiff,  aud  otherwise  to 
abide  by  and  perform  the  judgment  of  this 
court  touching  the  same."  The  second 
count  Is  upon  another  promisaory  note  of 
the  corporation  to  the  same  copartner- 
ship firm  for  the  sum  ot  $14,800.43  dated 
December  81, 1883,  for  a  balance  of  the  ac- 
count running  to  the  date  of  this  second 
note.  In  all  other  respects  the  second 
count  Is  like  the  first.  The  grounds  of  the 
demurrer  are(l)  that  neither  count  states 
tacts  sufilclent  to  constitute  a  cause  ot  ac- 
tion: and  (2)  that  both  counts  appear  to 
be  barred  by  the  first  subdivision  ot  sec- 
tion 338  of  the  Code  of  Civil  Procedure. 

1.  It  Is  contended  by  counsel  for  re- 
spondent that  the  payment  of  the  debt  ot 
the  corporation  by  the  plaintiff.  In  excess 
of  that  part  tor  which  he  was  individually 
liable  as  a  stockholder,  was  purely  vol- 
untary, and  extinguished  the  debt  as  to 
all  other  stockholders;  and,  therefore, 
that  plaintiff  cannot  be  Bubrogate<l  to  the 
rights  or  remedies  of  Bedlngton  &  Co. 
against  the  stockholders.  It  Is  true  that 
the  doctrine  of  subrogation  "Is  not  to  be 
applied  In  favor  ot  one  who  has,  officious- 
ly and  as  a  mere  volunteer,  paid  the  debt 
of  another,  for  which  neither  he  nor  his 
property  was  answerable,  and  which  he 
was  under  no  obligatioa  to  pay,"  nor 
where  "it  would  work  injustice  to  the 
rights  of  others."  Sheld.  Subr.  §  1.  It  is 
also  true  that  the  plaintiff  was  not  direct- 
ly liable  to  pay  defendant's  proportion  ot 
the  debts  of  the  corporation,  but,  as  a 
stockholder,  he  had  a  common,  well-de- 
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fined  beneficial  Interest,  with  all  otlier 
stockholders,  In  the  fund  (the  property  of 
the  corporation)  from  which  defendant's 
proportion  of  the  debts  must  have  been 
paid  if  not  paid  by  defendant;  and  that 
fund  wan  answerable  for  the  debt.  Ditch 
Co.  V.  Zellerbach,  37  Cal.  591 ;  San  Diego  t. 
Railroad  Co.,  44  Cal.  116.  There  can  be  no 
doubt  that  the  plaintiff  was  entitled  to 
contribution  from  the  defendant  to  the  ex- 
tent of  defendant's  proportion  of  the  debt 
paid.  Cook,  Stocks,  §  27,  and  authorities 
there  cited;  Larrabee  v.  Baldwin,  3.5  Cal. 
156.  From  which  it  follows  that  bis  pay- 
ment was  not  voluntary  since  contribu- 
tion no  more  than  subrogation,  is  al- 
lowed in  favor  of  a  mere  volunteer.  But 
in  this  case  the  plaintiff,  In  addition  to 
contribution,  asks  to  be  subrogated  to 
the  rights  and  remedies  of  Bedington  & 
Co. against  thedefendant  "for  the  purpose 
of  compeiling  contribution."  Sheld.Subr. 
§  45;  Lamb  v.  Montague,  112  Mass.  353. 
Should  he  be  thus  subrogated,  he  will  be 
entitled  to  the  same  remedy  that  Keding- 
ton  &  Co.  were  entitled  to,  as  to  which 
the  statute  of  limitations  is  three  years, 
(Green  V.  Beckman,  59  Cal.  545;  Moore  v. 
Boyd,  74  Cal.  167,15  Pac.  Kep.670;)  where- 
as, if  he  simply  sought  contribution  upon 
an  Implied  assumpsit,  his  remedy  would 
be  barred  in  two  years,  (Chipman  v.  Mor- 
rill. 20  Cal.  131.)  This  seems  to  be  all  he 
can  gain  by  subrogation,  as  it  does  not 
appear  that  Kedlngton  &  Co.  held  any  se- 
curities for  the  debt  except  the  promissory 
note  of  the  corporation,  which  added 
nothing  to  their  remedy  against  thestock- 
holders,  so  far  as  the  statutes  of  limita- 
tion are  concerned.  Larrabee  v.  Baldwin, 
85  Cal.  168;  Stilphen  v.  Ware,  45  Cal.  110; 
Hymau  v.  Coleman,  82  Cal.  650,  23  Pac. 
Kep.  62.  In  Muster's  Appeal,  56  Pa.  St.  76, 
Thompson,  C.  J.,  said:  "I  regard  the  doc- 
trine [of  subrogation]  as  applicable  In  all 
cases  where  a  payment  has  been  made 
under  a  legitimate  and  fair  effort  to  pro- 
tect the  ascertained  Interests  of  the  party 
paying,  and  where  intervening  rights  are 
not  thereby  Jeopardized  or  defeated!  Such 
payments,  whatever  their  effect  might  be 
at  law  In extlngulshingthe Indebtedness  to 
which  they  apply,  will  not  be  so  regarded 
in  equity,  if  contrary  to  equity  to  regard 
them  BO."  See,  also,  McCorraick  v.  Irwin, 
85  Pa.  St.  Ill;  Heart  v.  Bryan,  2  Dev. 
Eq.  147;  Wall  v.  Mason,  102  Mass.  316; 
Robinson  v.  Leavitt,  7  N.  H.  99.  The 
case  of  Guy  v.  Du  Uprey,16  Cal.  198,  recog- 
nizes the  principle  that  a  payment  is  not 
voluntary  when  made  by  a  party  who  la 
Interested  in  having  the  payment  made. 
In  the  first  section  of  Sheldon  on  Subroga- 
tion, the  author,  by  way  of  definition, 
gives  the  following,  wTiich,  so  far  as  it 
goes,  seems  to  be  well  sustained  by  the  au- 
thorities cited :  **It  Is  the  siibtitution  of 
another  person  In  the  place  of  a  creditor, 
BO  that  the  person  In  whose  favor  it  is  ex- 
ercised succeeds  to  the  rights  of  the  cred- 
itor In  relation  to  the  debt.  The  substi- 
tute is  put  in  all  respects  in  the  place  of 
the  party  to  whose  rights  he  is  subrogat- 
ed. It  Is  derived  from  the  civil  law,  from 
which  it  has  been  adopted  by  courts  of 
equity.  In  this  country,  under  the  initial 
guidance  of  Chancellor  Kent,  its  principles 


have  been  more  widely  developed,  and  Its 
doctrines  .jore  generally  applied,  than  in 
England.  It  is  treated  as  the  creature  of 
equity,  and  is  so  administered  as  to  secure 
real  and  essential  justice  without  regard 
to  form,  and  is  Independent  of  any  con- 
tractural  relations  between  the  parties  to 
be  affected  by  it.  It  is  broad  enough  to 
include  every  instance  in  which  one  party 
pays  a  debt  for  which  another  is  primarily 
answerable,  and  which,  in  equity  and 
good  conscience,  should  have  been  dis- 
charged by  the  latter;  but  it  is  not  to  be 
applied  in  favor  of  one  who  has,  officious- 
ly and  as  a  mere  volunteer,  paid  the  debt 
of  another,  for  which  neither  he  nor  his 
property  was  answerable,  and  which  he 
was  under  no  obligation  to  pay;  and  It 
is  not  allowed  where  it  would  work  any 
injustice  to  the  rights  of  others. " 

The  complaint  is  unnecessarily  verbose, 
and  perhaps  uncertain  and  ambiguous  as 
to  some  mnterlal  matters;  but  I  think  it 
shows  that  plaintiff  was  interested  in  hav- 
ing the  debt  to  Bedlngton  &  Co.  paid,  and 
that  he  made  the  payment  "under  a  legit- 
imate and  fair  effort  to  protect "  his  own 
Interest  in  the  fund  which  was  liable  for 
the  whole  debt;  and,  therefore,  that  the 
payment  was  not  voluntary  in  that  legal 
sense  which  would  preclude  his  right  to 
contribution  from  the  defendant,  or  his 
right  to  be  subrogated  to  the  remedies  of 
Redlngton  &  Co.  as  a  necessary  means  to 
enforce  such  contribution.  Counsel  for 
respondent  insists,  however,  that  the  com- 
plaint shows  that  the  debt  of  the  corpora- 
tion to  Redlngton  &  Co.  was  extinguished, 
and  that  it  necessnrily  follows  that  the 
debtor  the  stockholders  was  also  extin- 
guished. After  sufficiently  alleging  the 
payment  of  the  IndebtedneKS  on  the  ac- 
count and  the  note,  the  complaint  adds, 
as  a  conclusion  from  those  facts,  "that 
thereby  all  of  the  Indebtedness  of  said  cor- 
poration then  Bnbsisting  to  said  Redlng- 
ton &  Co.,  and  all  claims  and  demands  of 
said  firm  upon  said  corporate  note,  were 
fully  paid  and  extinguished. "  Kven  if  the 
averment  had  been  that  the  debt  of  oil  the 
stockholders  was  extinguished  by  the 
payment.  It  would  have  been  only  an  er- 
roneous conclusion  from  the  facts  stated, 
and  evidently  contrary  to  the  intention 
of  the  pleader,  whose  sole  object,  plainly 
expressed,  was  to  recover  a  stockholder's 
proportion  of  the  debt.  The  word  "extin- 
guished" was  probably  used  as  synony- 
mous with  "paid  and  satisfied."  But  Itis 
not  alleged  that  the  debt  of  the  defendant 
or  other  stockholders  was  "  thereby  extin- 
guished." As  to  what  will  so  extinguish 
the  debt  that  the  party  paying  cannot  be 
subrogated  to  the  righcs  and  remedies  of 
the  creditor,  see  Mosler's  Appeal,  56  Pa. 
St.  76,  and  Lamb  T.  Montague.  112  Mass. 
853. 

2.  Itis  contended  that  both  causes  of 
action  appear  to  have  been  barred  by  sec- 
tion 838  of  the  Code  of  Civil  Procedure  at 
the  time  the  third  amended  complaint  was 
filed.  But  it  does  not  appear  on  the  face 
of  the  third  amended  complaint  when  the 
original  complaint  was  filed,  nor  that  the 
third  amended  complaint  states  a  cause 
of  action  substantially  different  from 
those  stated  in  the  original  complaint; 
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and  therefore  It  does  not  appear  on  the 
face  ot  the  third  amended  complaint  that 
either  ol  the  causes  uf  action  therein  stat- 
ed were  barred.  Ord  v.  De  la  Qaerra,  18 
Cal.  75;  Farris  v.  Merritt,  63  Cal.  118; 
Kraner  v.  Halsey.  82  Cal.  209,  22  Pac.  Rep. 
1137.  For  aught  that  appears  on  the  face 
of  the  third  amended  complaint,  the  orig- 
inal complaint  may  have  been  filed  on  the 
Sth  day  of  June,  1882,  and  within  the 
period  preacribed  by  section  888  oltbeCode 
of  Civil  Procedure,  and  may  have  stated, 
or  Imperfectly  stated,  a  cause  of  action 
substantially  the  same  as  that  stated  in 
the  first  count  of  the  complaint  demurred 
to. 

The  original  complaint,  however,  which 
Was  filed  October?,  1884,  has  been  brought 
np  as  a  part  of  the  Judgment  roll,  and 
also  by  a  bill  of  exceptions;  bnt  the  re- 
spondent contends  that  it  is  Improperly 
here,  that  It  does  not  belong  to  the  Judg- 
ment roll,  and  that,  as  tliere  was  no  trial 
of  any  issue  of  fact,  there  was  no  proper 
occasion  tor  a  bill  of  exceptions.  By  the 
second  division  of  section  f>70  of  the  Code 
of  Civil  Procedure,  which  is  applicable  to 
this  case, "  the  pleadings"  are  made  a  part 
of  the  judgment  roll.  But  counsel  for 
respondent  contends  that  the  original 
complaint  has  been  wholly,  and  for  all 
purposes,  superseded  by  the  third  amended 
complaint,  and,  therefore,  that  It  is  not 
to  be  considered  a  pleading  in  the  case, 
and  consequently  no  part  of  the  judgment 
roll.  It  has  been  said  in  a  number  of 
cases  that  an  amended  pleading  super- 
sedes the  original,  bnt  I  think  a  careful 
examination  of  those  oases  will  show 
that  it  was  only  intended  to  decide  that 
the  amended  pleading  superseded  the  orig- 
inal for  certain  specified  purposes,  and  on- 
ly to  the  extent  of  the  amendment.  Be- 
yond this,  whatever  may  have  been  said 
is  mere  dictum.  But  in  none  ot  the  cases 
has  it  been  even  said  that  the  original  is 
not  a  part  of  the  judgment  roll;  nor  has 
it  been  decided  that  an  original  complaint 
is  superseded  for  the  purposes  nt  showing 
when  the  action  was  commenced,  and 
whether  or  not  a  new  or  different  cause 
of  action  was  introduced  by  the  amend- 
ment. For  the  purpose  of  determining 
tbesn  questions,  and  perhaps  otlipra  that 
may  arise  which  often  become  material  on 
appeal,  the  amended  complaint  can  by  no 
possibility  tiupersede  the  original.  Unless 
otherwise  required  by  thecourt,  an  amend- 
ment to  a  complaint,  whether  It  consists 
of  a  mere  additional  averment,  or  effects  a 
change  in  the  original,  may  be  filed  by 
Itself,  without  being  Incorporated  in  the 
original  by  engroBsment  of  the  complaint 
as  amended,  (CodeClvilProe.432,)  in  which 
ca«e  it  could  hardly  have  been  contemplat- 
ed that  the  original  should  not  become  a 
part  of  the  judgment  roll.  It  is  certainly 
always  included  as  such  by  the  clerk  in 
making  up  the  roll. 

Is  not  the  original  complaint,  though  de- 
fective or  imperfect,  a  pleading  in  thecaHe? 
The  trial  court  certainly  was  authorized 
to  consider  it  as  a  part  of  the  record  of 
the  pleadings  in  tbie  caue,  for  the  purposes 
of  ascertaining  when  the  action  was  com- 
menced, and  determining  whether  a  new 
cause  of  action  was  stated  in  the  third 


amended  complaint;  otherwise,  that  court 
conld  not  have  disposed  of  the  questions 
of  law  raised  by  the  demurrer  as  to  the 
effect  of  the  statute  of  limitations,  since 
there  was  no  opportunity  to  introduce  evi- 
deuce  on  the  trial  of  pure  questions  of  law 
which  must  be  tried  on  the  pleadings 
alone.  If  the  trial  coart  was  authorized 
to  consider  the  original  complaint  as  one 
of  the  pleadings  of  record  without  the  in- 
troduction ot  it  in  evidence,  I  think  it 
should  be  regarded  as  a  part  of  the  judg- 
ment roll.  If,  however,  the  original  com- 
plaint is  not  a  part  ot  the  Judgment  roll  I 
think  it  is  properly  brought  up  by  the  bill 
ot  exceptions.  By  section  647  of  the  Code 
of  Civil  Procedure  an  order  sustaining  a 
demurrer  is  deemed  excepted  to,  and  In 
drafting  his  bill  ot  exceptions  the  appel- 
lant was  entitled  to  incorporate  therein 
"documents  on  file  in  the  action,  "and  such 
other  available  matter  as  was  necessary 
to  explain  it.  Code  Civil  Proc.  §  648.  The 
original  complaint  was  a  document  on  file 
in  the  action,  and  it  is  necessary  to  ex- 
plain the  exception  to  the  order  SDstaln- 
ing  the  demurrer,  and  Is.  therefore,  prop- 
erly incorporated  in  the  bill  of  exceptions. 
The  objection  that  a  bill  of  exceptions  is 
allowable  only  npon  the  trial  of  an  issue 
of  fact  is  answered  by  the  case  ut  Tregam- 
bo  V.  Mining  Co.,  57  Cal.  501,  and  by  nu- 
merous other  authorities.  The  word  "tri- 
al," in  section  650,  Code  Civil  Proc,  means 
a  trial  of  an  issue  of  law  as  well  as  the 
trial  of  an  issue  of  fact.  And.  Liaw  Diet., 
and  numerous  authorities  there  referred  to. 
I  think  the  third  amended  complaint 
does  not  state  a  cause  of  action  substan- 
tially different  from  those  stated  in  the 
original  complaint.  The  original  com- 
plaint is  upon  the  same  two  promissory 
notes  set  out  in  the  third  amended  com- 
plaint, alleging  that  they  were  made  for 
value  received  by  the  corporation,  and  that 
for  value  received  the  corporation  as- 
signed the  same  to  plaintiff  by  indorse- 
ment, and  delivered  the  same  to  the  plain- 
tiff. It  does  not  state  that  the  value  re- 
ceived for  the  making  of  the  notes  was 
money  loaned  to  and  paid  for  the  corpo- 
ration at  divers  times  between  September 
1, 1879,  and  June  1,  1882,  nor  that  it  was 
the  balance  of  a  "mutual,  open,  and  cur- 
rent account, "  runi;ing  from  September  I, 
1879,  to  June  1, 1882.  as  stated  in  the  third 
amended  complaint;  bnt  the  substance  of 
these  more  special,  yet  indefinite,  state- 
ments is  included  in  the  general  averment 
of  the  original  complaint  that  the  notes 
were  made  "for  valnereceived."  Had  the 
original  complaint  merely  added  to  the 
phrase,  "for  value  received,"  the  words, 
"  to-wit,  moneys  loaned  to  and  paid  for 
the  corporation  at  divers  times  between 
September  1,1870,  and  June  1,  1882,"  It 
would  have  been  quite  as  specific  as  to 
what  was  the  consideration  of  the  notes, 
as  is  the  third  amended  complaint.  The 
amendment,  in  thlt  respect,  only  made 
the  general  averment  in  ohe  original  com- 
plaint, that  the  corporation  received 
value  for  the  notes  a  little  more  specific, 
still  leaving  it  indefinite  as  to  the  dates 
and  amounts  of  the  several  loans  and  pay- 
ments. The  averment  as  to  the  mutual 
open  account  in  the  third  amended  com 


Digitized  by 


Ljoogle 


44 


PACIFIC  BBPOETEB,Voi»  27. 


tool. 


plaint  ia  of  doabttnl  saffldency  to  extend 
the  period  of  limitation,  even  atfalnat  the 
esrporatlon.  Ah  to  the  etockboldera  It 
can  have  no  effect  whatever,  even  though 
Bnfflclently  alleged.  The  corporation  had 
so  more  power  to  extend  the  period  of 
limitation,  as  against  the  stockholders,  by 
a  mutual  open  account,  than  by  making 
its  promissory  note.  The  liability  of  the 
stockholders  is  created  and  exists  by  stat- 
ute. It  arises  when  a  debt  is  contracted 
by  the  corporation.  It  is  limited  to  three 
years  from  the  time  it  arises ;  and  it  is 
well  settled  In  this  state  that  the  corpora- 
tion has  no  power  to  extend  that  limita- 
tion without  direct  authority  from  the 
stockholders.  The  original  complaint  al- 
leges an  assignment  of  the  notes  by  Indorse- 
ment and  delivery,  and  also  states  facts 
from  which  an  equitable  assignment  and 
subrogation  would  result  in  the  absence 
of  a  legal  assignment.  The  amended  com- 
plaint omits  the  legal  assignment  by  in- 
dorsement, this  being  the  only  difference. 
The  eflect  of  each  mode  of  assignment 
against  the  defendant  would  be  the  same. 
I  think  each  count  of  the  third  amended 
complaint,  subject  to  some  degree  of  un- 
certainty and  perhaps  ambiguity,  states 
a  cause  of  action  not  substantially  differ- 
ent from  those  defectively  stated  In  the 
original  complaint;  and  that  so  much  of 
The  alleged  indebtedness  as  accrued  after 
the  7th  day  of  October,  1881,  does  not  ap- 
pear to  have  been  barred  by  the  statute  of 
Umltatious  at  the  time  of  the  commence- 
ment of  the  action.  Unless  the  payments 
made  by  the  corporation  were  otherwise 
specially  applied  by  either  party,  they 
should  be  applied  to  the  Items  of  indebted- 
ness in  the  order  in  which  they  were  con- 
tracted, as  to  time.  I  think  the  Judg- 
ment should  be  reversed,  and  the  cause  re- 
manded, with  direction  tothecourt  below 
to  overrule  the  demurrer. 

We  concur:    Belcbbb.C.  a;  Foots,  G. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  1% 
reversed,  and  the  cause  remanded,  with 
direction  to  the  court  below  to  overrule 
the  demurrer. 


(90  CiU.  Ul) 

ExcELsion  Water  &  Min.  Co.  t.  Pibhcs. 

(No.  12,973.) 
(Supreme  Court  ef  California.    July  1, 1891.) 

COBPORAIlOIfS  —  WeOWOFUL  PaTMSHT  Of  DIVI- 
DENDS —  DiBSOTOBS'  TiTABILITT  —  INVISTICBHTS 
AKD  FbOFITS. 

1.  Civil  Code  Cal.  (  809,  provide*  that  "the 
directors  of  a  corporauon  must  not  make  divi- 
dends except  from  the  surplus  profits  arising 
from  the  business  thereof, "  and  for  a  violation 
thereof  the  directors  are  personally  liable  "to 
the  corporation  and  the  creditors.  In  the  event 
of  its  dissolution,  to  the  full  amount  at  the  cap- 
ital stock  so  divided."  Held,  that  the  directors  of 
a  hydraulic  mining  corporation,  which  became 
indebted  by  acquiring  incumbered  property,  and 
making  improvements  on  the  mine,  are  not  lia- 
ble to  the  corporation  for  dividends  declared  and 
paid  out  of  the  net  profits  of  the  mine  before 
paying  the  whole  at  such  debtj  when  a  sinking 
nmd  has  been  provided,  aulBcient  to  eztinguisn 
the  debt  before  the  mine  alkali  be  exhausted. 

2.  It  was  not  a  violation  of  the  above  statute 
to  bocrow  money  temporarily  with  which  to  pay 


dividends,  when  the  corporation  had  naed  the 
ourrentproflts  to  make  improvements. 

8.  Where  investments  of  the  corporation 
have  resulted  in  loss  because  of  an  injunction 
restraining  the  company  from  washing  dirt  into 
a  stream  to  the  injury  of  riparian  owners,  which 
action  could  not  reasonably  have  been  antici- 
pated, such  loss  must  be  treated  as  a  loss  of  cap- 
ital, and  the  directors  are  not  liable  because  saoh 
expenditure  was  not  converted  ex  po^faeUt  into 
a  worldng  expense. 

In  bank.  Appeal  from  superior  court, 
Santa  Clara  county;  T.K.Wilson,  Judge. 

D.  M.  Detmaa,  (W.  S.  OoodfelJow,  of 
counsel,)  for  appellant.  Olney,  Cbickerlng 
4k  Thomas,  for  respondent. 

Beattt,  C  J.  This  is  an  action  by  a 
California  corporation  against  one  of  its 
former  directors  to  recover  the  amount  of 
certain  dividends  declared  and  paid  to  its 
stockholders  with  the  concurrence  of  the 
defendant  while  a  director.  It  is  alleged 
by  the  plaintiff  that  such  dividends  were 
not  paid  out  of  the  surplus  profits  of  its 
business,  and  the  action  la  baaed  upon  the 
provisions  of  section  309  of  the  Civil  Code, 
wbich  reads  as  follows:  "The  directors  of 
corporations  must  not  make  diyidendSt 
except  from  the  sarplus  profits  arising 
from  the  business  thereof;  oor  must  tliey 
divide,  withdraw,  or  pay  to  the  stock- 
holders, or  any  of  them,  any  part  of 
the  capital  stock;  nor  must  they  create 
debts  beyond  their  8ut>8cribed  capital 
stock,  or  reduce  or  increase  the  capital 
stock,  except  as  bereinalter  specially  pro- 
Tided.  For  a  violation  of  the  provis- 
ions of  this  section  the  directors  under 
whose  administration  the  same  may  have 
happened  (except  those  who  may  have 
caused  their  dissent  therefrom  to  be  en- 
tered  at  large  on  the  minutes  of  the  direct- 
ors at  the  time,  or  were  not  present  when 
the  same  did  happen)  are,  In  their  individ- 
ual and  private  capacity.  Jointly  and  sev- 
erally liable  to  the  corporation,  and  to 
the  creditors  thereof,  in  the  event  of  its 
dissolution,  to  the  full  amonnt  of  the  cap- 
ital Bt<K:k  so  divided,  withdrawn,  paid 
out,  or  reduced,  or  debt  contracted ;  and 
no  statute  of  limitatluns  is  a  bar  to  any 
suit  against  such  directors  for  any  suras 
tor  wbich  they  are  made  liable  by  this  sec- 
tion. Tiiere  may,  however,  be  a  division 
and  distribution  of  the  capital  stock  of 
any  corporation  wbich  remains  after  the 
payment  of  all  its  debts,  upon  its  dissoln- 
tlon  or  the  expiration  of  its  term  of  exist- 
ence. "  The  complaint  counts  upon  19  sep- 
arate dividends,  aggregating  about  4(266,- 
000,  but,  it  appearing  that  the  defendant 
had  ceased  to  be  a  director  before  the  last 
dividend  was  paid,  plaintiff  limits  Its  claim 
to  the  first  18.  As  to  these  there  is  but 
one  question  to  be  decided  here:  We-n 
they  or  were  they  not  paid  out  of  the  sur- 
plus profits  of  the  plaintiff's  business?  To 
this  issue  the  attention  of  the  superior 
court  seems  to  have  been  confined,  and  in 
reviewing  its  decision  it  will  not  be  neces- 
sary for  us  to  consider  any  question  relat- 
ing to  the  special  defense  interposed  by  de- 
fendant to  some  of  the  separate  counts 
upon  particular  dividends.  Aside  from 
this  special  defense,  the  only  matter  put  In 
issue  by  the  pleadings  of  the  parties  was 
tbatabovestated;  and, the  superior  court 
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baTins  Sv-"xiid  that  ati  the  dividends  were 
in  fact  paid  out  of  aurplos  profits.  Its  jndg- 
ment  was  given  In  favor  of  the  defeodaot 
upon  that  ground  alone.  The  plaintiff 
appeals  from  the  Jadgment  and  from  an 
order  denying  its  motion  for  a  new  trial. 
The  record  upon  which  the  decision  of 
the  superior  court  is  to  be  reviewed  is  ex- 
ceedingly volnminons.  and  consists  in 
great  part  of  tabulated  statements  and 
aixounts  Intended  to  show  tbegross  earn- 
logs,  the  current  and  other  expenses,  of 
the  plaintiff,  the  amount  and  nature  of 
Its  assets  and  indebtedness,  and.  In  short. 
the  exact  condition  of  its  affairs  at  the 
date  of  each  of  the  18  dividends  in  ques- 
tion. We  are,  however,  spared  the  labor 
of  deducing  for  onrselves  the  results  of  these 
involved  and  conflicting  statements  by 
reason  of  the  fact  that  counsel  for  both 
parties  have  agreed  to  accept  the  results 
stated  by  the  learned  judge  of  the  superior 
court  in  an  opinion  filed  by  him  in  connec- 
UoD  with  his  decision  of  the  cause,  and 
which  has  been  included  In  the  transcript 
of  the  record.  It  appears  therefrom  that 
the  plaintiff  was  Incorporated  in  March, 
1877,  with  a  nominal  or  share  capital  of 
95,000,000,  divided  into  60,0OC  shares  of 
9100  each.  The  object  of  the  incorpora- 
tion was  to  carry  on  hydraulic  mining, 
etc.,  and  the  defendant  was,  from  the  be- 
ginning down  to  September,  1879,  a  stock- 
holder and  director  in  the  company.  In 
April,  1877,  plaintiff  acquired  all  the  prop- 
erty of  the  Kzcelslor  Water  Company,  con- 
sisting of  mining  ground,  farm,  ditches, 
flumes,  store,  and  merchandise,  stock  in 
other  mining  companies,  bills,  notes,  bull- 
ion in  flumes, etc.,  giving  In  exchange36,732 
sbares  of  stock;  and  shortly  afterwards 
it  obtained  a  like  conveyance  and  transfer 
of  all  the  property  of  the  Factolus  Mining 
Company  in  exchange  for  8,000  shares  of 
its  stock.  These,  with  a  few  others, 
amounting  in  all  to  89309shares,  were  the 
only  sbares  ever  issued  by  plaintiff.  The 
Excelsior  Water  Company  and  Pactolus 
Mining  Company  were  largely  indebted  at 
the  time  they  transferred  their  property 
to  plaintiff,  and  this  indebtedness  was  as- 
sumed by  plaintiff  as  a  part  of  the  pur- 
chase price  of  the  property.  Its  net 
amount,  over  and  above  the  solvent  cred- 
its transferred  by  the  two  companies,  was 
9173,710.80,  which  was  paid  during  the  di- 
rectorship of  the  defendant.  During  the 
same  time  the  sum  of  9233,728.00  was  ex- 
pended by  plaintiff  in  the  purchase  of  oth- 
er mining  property,  the  construction  of 
ditches,  tunnels,  permanent  improvements 
on  farm,  machinery  on  mine,  procuring 
United  States  patents  tor  mining  ground, 
and  in  assessments  on  stock  in  othercom- 
panles.  During  the  same  time  the  plain- 
tiff was  carrying  on  its  mining  and  other 
maltifarions  business,  and  it  received  from 
sale  of  bullion  and  water,  and  as  profits 
of  its  store  and  farm  and  other  invest- 
ments, the  gross  sum  of  91,095,719,  while 
Its  ontlay  for  operating  its  mines,  salaries, 
taxes,  interest,  and  other  strictly  current 
expenses  was  9B38,308,  leaving  a  balance 
of  earnings  of  9467,410.  The  amount  of 
tiie  18  dividends  declared  and  paid  during 
tbia  time  was  only  9241.629,  or  9216,724 


less  than  the  net  earnings.  But  the  plain- 
tiff contends  that  the  surplus  profits  were 
only  about  998,000,  and  that  about  9143,- 
000  over  and  above  the  surplus  profits 
were  divided,  while  the  defendant  claims 
that  much  lees  than  the  surplus  profits 
was  divided.  This  difference  between 
counsel  for  plaintiff  on  theoneslde  and  the 
superior  court  and  counsel  for  the  defend- 
ant on  the  other  arises  out  of  a  difference 
of  theory  as  to  what  constitutes  surplus 
profits  of  a  mining  corporation.  Counsel 
for  plaintiff  contends  that  the  payment  of 
the  debts  which  plaintiff  assumed  as  part 
of  the  price  of  the  property  acquired  from 
the  Excelsior  Water  Company  and  the 
Pactolus  Mining  Company,  as  well  as 
most  of  the  items  of  expenditure  for  con- 
struction of  tunnels,  levees,  ditches,  etc., 
should  be  rated  as  current  expenses,  and 
charged  against  its  gross  earnings,  in  or- 
df^r  to  ascertain  the  actual  surplus  profits 
of  its  business ;  while  counsel  for  defend- 
ant contends,  on  the  contrary,  that  thb 
payments  of  the  principal  of  its  indebted- 
ness, and  Its  investments  in  what  are 
called  "betterments  of  its  property" 
should  not  be  charged  to  current  expenses 
of  the  business.  As  to  the  payment  of  the 
debt  assumed  by  the  plaintiff  when  it 
commenced  business,  or  that  incurred  in 
making  improvements,  we  do  not  under- 
stand its  counsel  to  contend  that  it  was 
necessary  to  pay  them  off  before  any  divi- 
dends could  be  declared,  but  merely  that 
whenever  any  part  of  its  gross  earniugs 
was  applied  to  the  payment  of  a  debt  it 
was  unlawful  thereafter  to  replace  such 
sum  with  the  proceeds  of  a  loan,  and 
thereupon  declare  a  dividend.  The  fact  is 
not  disclosed  by  the  opinion  of  the  Judge 
of  the  superior  court,  but  it  seems  to  have 
been  proved,  that  in  several  instances 
money  was  borrowed  by  the  plaintiff  in 
order  to  any  dividends,  and  it  seems  to 
have  happened  in  this  way :  The  debts 
assumed  by  the  plaintiff  became  due  from 
time  to  time,  and  the  permanent  improve- 
ments on  its  property  were  made  from 
time  to  time,  so  that  large  payments  on 
both  accounts  were  constantly  occurring. 
Instead  of  borrowing  money  to  make  sncb 
payments  at  the  time  of  making  them, 
any  money  that  happened  to  be  on  band 
in  the  company's  treasury  was  used  as  far 
as  it  would  go,  and  afterwards  replaced 
by  the  proceeds  of  bonds,  oTerdrafts,  or 
notes  of  the  company,  which,  to  the  ex- 
tent necessary,  were  used  to  pay  the  reg- 
ular dividends.  It  Is  in  this  course  of  pro- 
ceeding that  counsel  claims  that  defendant 
was  clearly  guilty  of  a  violation  of  section 
800  of  the  Civil  Code,  irrespective  of  any 
difference  of  views  as  to  what  are  and 
what  are  not  current  expenses  justly 
chargeable  against  tbe  gross  receipts  of  a 
mining  corporation,  in  order  to  deter- 
mine its  net  or  surplus  earnings  or  profits. 
To  determine  the  question  presented  by 
this  aspect  of  the  case  it  will  be  nesessary, 
in  the  first  place,  to  lay  down  some  gener. 
al  propositions  which  we  think  are  clearly 
established  by  the  authorities  to  which 
we  shall  refer. 

Tbe  term  "capital  stock  "has  a  doable 
meaning  as  apiriied  to  corporations.    In 
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one  sense  It  Is  the  sum  mentioned  In  the 
articles  of  tncurporatton  as  the  amount 
of  the  capital  stock;  In  other  words,  It  is 
the  share  capital  or  nominal  capital,  and 
does  nut  necessarily  represent  a  corre- 
sponding amount  of  actual  capital.  In 
case  of  mining  corporations  It  is  always 
arbitrary,  and  generally  extravagant  in 
amount.  The  capital  stock  referred  to  In 
the  statute,  however,  (Civil  Code,  §  809.) 
is  the  actual  property  of  the  corporation 
contributed  by  the  shareholders  o(  the 
nominal  capital,  in  this  case  the  nominal 
or  share  capital  of  the  plaintiff  was  $5,- 
000.000.  Its  actual  capital  was  its  mining 
and  other  property  (less  the  debt  with 
which  it  was  Incumbered)  received  in  ex- 
change for  the  shares  which  it  issued,  and 
this  actual  capital  was  what  it  was  for- 
bidden to  divide.  This  inhibition,  how- 
ever, did  not  extend  to  the  net  proceeds  of 
Its  mining  opera tlans;  for  a  mining  cor- 
poration, like  any  other  corporation  or- 
jranized  for  the  purpose  of  utilizing  a  wast- 
ing property — a  property  that  can  be  used 
only  by  consuming  it— as  a  mine,  a  lease, 
or  a  patent,  is  not  deemed  to  have  divid- 
ed its  capital  merely  because  It  has  distrib- 
uted the  net  proceeds  of  its  mining  opera- 
tions, .  altbougb  the  necessary  result  is 
that  so  much  has  been  subtraxsted  from 
the  substance  of  its  estate.  Mor.  Priv. 
Corp.  §  442;  Lee  v.  Asphalte  Co.,  41  Oh. 
Div.  24.  It  may  distribute  its  net  earn- 
ings, although  the  value  ot  its  mine  is 
tliereby  diminished.  Bat  it  may  not  sell 
the  mine,  or  any  part  of  it,  and  distribute 
ttv2  proceeds.  In  this  sense,  and  in  this 
sense  only,  provisions  ot  law  similar  to 
those  of  section  309  of  our  Civil  Code  have 
been  held  tu  apply  to  mining  corpora- 
tions. It  the  mine  belonging  to  a  mining 
corporation  when  it  commences  opera- 
tions is  free  from  debt,  and  provided  with 
all  the  necessary  openings  and  appliances 
for  its  convenient  working,  the  problem  ot 
ascertaining  the  amount  of  its  surplus 
profits  from  time  to  time  would  be  very 
simple,  and  would  consist  in  merelj'  de- 
ducting the  gross  outlay  from  the  gross 
receipts;  and  the  balance,  less  a  reasona- 
ble reserve  to  meet  contingencies,  would 
be  the  legitimate  subject  of  a  dividend. 
But  when  the  mining  property  has  been 
taken  subject  to  a  debt,  or  when,  as  a 
preliminary  operation,  it  becomes  nec- 
essary to  incur  a  debt  in  running  an  ex- 
pensive tunnel,  or  sinking  an  expen- 
sive shaft,  the  problem  becomes  compli- 
cated. Most  the  whole  ot  such  debts  be 
paid  out  of  the  first  earnings  before  mak- 
ing a  dividend,  or  mast  only  a  part  be 
paid,  and.  If  so,  what  part?  We  do  not 
think  It  would  be  necessary  to  pay,  in  the 
first  place,  the  whole  of  such  debts,  but  it 
would  be  necessary  to  pay  accruing  inter- 
est, and  to  provide  a  sinking  fund  suffi- 
cient to  extinguish  the  principal  before  the 
mine  was  exhausted.  There  can  be  no 
doubt,  we  think,  that  this  is  a  correct  the- 
ory ;  but  In  case  ot  a  property  of  such  un- 
certain, fluctuating,  and  precarious  value 
as  a  mine,  It  would  undoubtedly  be  ex- 
tremely difficult  in  most  cases  to  prac- 
tically apply  it.  Fortunately,  however, 
the  right  of  the  creditors  to  insist  upon 


payment  of  their  demands  as  they  fell  due, 
and  the  prudence  of  capitalists  to  whom 
the  company  would  be  compelled  to  re- 
sort for  loans  with  which  to  extend  the 
payment  of  its  maturing  indebtedness, 
would  always  famish  a  sure  corrective 
for  any  disposition  of  the  directors  of  a 
corporation  tu  provide  an  Inadequate  fand 
for  the  extlngDishmentot  Its  indebtedness, 
and  it  may  be  safely  assumed  that  in  the 
case  supposed,  unless  the  deb  ts  oi  the  corpo- 
ration were  paid  at  a  rate  satisfactory  to 
Its  creditors,  they  wotild  put  a  stop  tu  the 
payment  of  dividends  by  the  means  within 
their  power.  At  all  events,  we  are  clear 
that  the  directors  of  a  mining  corporation 
which  has  become  Indebted  either  by  ac- 
quiring its  property  Incumbered  with 
debt,  or  by  making  permanent  Improve- 
ments for  the  thorough  and  systematic 
working  of  its  mines  and  other  property, 
are  not  guilty  of  an  infraction  ot  section 
809  of  the  Civil  Code  merely  because  they 
declare  and  pay  dividends  out  of  the  net 
proceeds  of  their  mine  without  first  pay. 
Ing  the  whole  of  such  debts.  On  the  con- 
trary, If  they  have  fairly  and  honestly  ap- 
plied towards  the  payment  and  extin- 
guishment of  the  debts  ot  the  company  a 
share  of  the  net  earnings  satisfactory  to 
its  creditors  and  reasonably  proportioned 
to  the  amount  ot  Its  IndebtedneHs,  the  ex- 
tent and  permanence  ot  its  mine,  or  the 
rate  at  which  it  Is  being  ezbausted,  they 
may  properly  and  safely  pay  out  the  re- 
mainder in  dividends,  because  such  re- 
mainder may  in  such  cases  be  justly  re- 
garded and  treated  as  surplus  profits  of 
the  business. 

Now  in  this  case  It  appears  that  out  of 
the  net  earnings,  amounting  to  $457,000, 
(I  use  round  numbers  for  the  sake  of  brev- 
ity,) only  $241,000  were  paid  In  dividends, 
while  $216,000,  or  nearly  nne-half,  was 
applied  in  payment  of  the  debts  of  the  cor- 
poration, originally  assumed  in  the  acqai- 
sltlon  of  Its  capital  stock,  and  afterwards 
incnrred  in  making  permanent  improve- 
ments thereon.  It  further  appears  that  a 
large  and  valuable  part  ot  pialnllft's  capi- 
tal consists  of  property  other  than  its 
mining  ground,  which  will  remain  after 
the  mine  is  azbaasted;  and  there  is  evi- 
dence In  the  record,  though  there  is  no 
finding  to  that  effect,  that  the  mine  Itself 
has  been  but  slightly  encroached  upon. 
It  does  not  appear  that  any  creditor  has 
been  defrauded,  or  his  claim  even  endan- 
gered; and,  in  short,  there  is  nothing  to 
show  that  the  capital  of  plaintiff  has  been 
impaired.  True,  its  debt  has  increased, 
hut  not  in  an  amount  equal  to  the  value 
of  its  betterments.  The  fact,  however,  re- 
mains, that  money  was  borrowed  t»  pay 
some  of  the  dividends,  and  the  question 
remains  whether  sucn  a  course  admits  of 
justification.  We  think  there  are  circum- 
stances which  do  justify  It.  A  mining 
company  is  working  its  mines  at  a  profit, 
but  discovers  that  they  can  be  worked  to 
better  advantage  by  constructing  a  new 
tunnel;  that  is  to  say,  it  will  be  wise 
economy  tu  incur  an  expense  of  say  a 
hundred  thousand  dollars  to  construct 
such  a  tunnel;  that  It  will  In  tact  add 
more  than  that  sum  to  the  value  of  the 
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property.  Clearly,  we  tlilnk,  the  corpora- 
tion would  be  justified  In  inearring  a  debt 
to  that  amount  to  cai-ry  out  the  object, 
and  that  it  could  so  on  declaring  divi- 
dends after  providing  fur  the  payment  of 
the  accruing  intereBt,  and  for  the  gradual 
extinction  of  the  principal  of  audi  debt. 
But  Buppoae,  instead  of  burrowing  in  ad- 
vance to  meet  payments  on  the  tunnel,  it 
makes  some  of  the  payments  out  of  the 
current  profits  of  its  mining  operations, — 
profits  justly  applicable,  at  its  option,  to 
the  payment  of  dividends,  but  not  present- 
ly needed  to  meet  a  declared  dividend. 
Afterwards  it  borrows  money, — no  more 
than  it  might  have  borrowed  originally 
on  account  of  the  tunnel, — and  out  of  the 
money  so  borrowed  replenishes  the  fund 
applicable  to  dividends.  In  such  a  case 
the  result  la  precisely  the  same  as  if  the 
money  bad  been  borrowed  sooner,  and  the 
identical  money  borrowed  paid  outun  the 
tunnel.  Nothing  has  been  accuaiplished 
beyond  what  the  directors  had  a  right  to 
do,  and  surely  the  mode  in  which  it  has 
been  done  can  make  no  difference.  In  fact 
the  transaction  may  be  regarded  as  a 
temporary  borrowing  from  the  dividend 
fund  of  a  sam  necessary  to  meet  an  imme- 
diate demand,  with  the  advantage  to  the 
corporation  of  keeping  its  money  em- 
ployed, and  saving  it  ibe  payment  of  in- 
tei'est. 

If  the  general  results  stated  by  the  sn- 
perior  judge  In  bis  opinion  and  accepted 
by  counsel  are  correct,  the  defendant  in 
this  case  did  nothing  more  than  borrow 
from  the  fund  applicable  to  the  payment 
of  dividends  in  the  manner  outlined 
above;  or  if  it  was  the  earlier,  rather 
than  the  later,  dividends  that  were  paid 
with  borrowed  money,  then  such  bor- 
rowed money  was  finally  repaid  out  of 
the  dividend  fund:  for,  taking  the  whole 
period  covered  by  the  declaration  of  the 
18  dividends,  it  appears  that  no  more 
than  the  legitimate  surplus  profits  were 
divided.  We  say  that  this  fact  appears, 
but  we  do  not  lose  sight  of  the  fact  that 
counsel  for  appellant  insists  upon  his  con> 
tention  that  $143,000  in  excess  of  surplus 
profits  was  divided,  and  it  is  proper  that 
we  should  state  more  specifically  the 
ground  of  our  contrary  opinion.  To 
make  up  this  sum  of  $143,000,  couusel  for 
plaintiff  in  his  estimate  of  net  earuinga  or 
surplus  profits  includes  in  his  current  ex- 
pense account  a  number  of  large  items, 
which  we  think  are  improperly  there;  or, 
to  speak  more  accurately,  there  is  evidence 
to  sustain  the  finding  of  the  superiorcourt 
(implied  in  its  general  finding)  that  they 
are  Improperly  there.  We  need  specify 
only  two  of  these  items,  viz.:  Assess- 
ments I>eer  Creek  tunnel,  $113,295.55;  ma- 
chinery and  Blue  Gravel  branch  tunnel, 
$43,962.65;  making  a  total  of  $157,2.58.20; 
which  more  than  overbalances  the  $143,- 
000  which  plaintiff  claims  to  have  been 
paid  out  of  capital  or  borrowed  money. 
Plaintiff  was  a  stockholder  in  the  Deer 
Creek  Company,  and  paid  its  assessments 
for  the  construction  of  its  tunnel  run  for 
tbepurpose  of  working  Its  miues.  Clearly 
this  was  nu  investment  of  capital,  and 
not  a  carreot  expraise.    The  other  item 


mentioned  stands  on  similar  grounds,  and 
so  do  a  number  of  others,  aggregating  a. 
large  amount,  which  we  have  not  men*' 
tioned.  It  is  argued  by  plaintiff  that  a 
number  of  these  investments  turned  out 
to  be  unprofitable  in  theend,and  reference 
is  made  to  the  fact  disclosed  by  the  evi- 
dence in  his  case, and  othervviscnotorious, 
that  all  these  hydraulic  mines  have  been 
shut  up  by  injunction,  sued  ont  by  the 
riparian  proprietors  on  the  streams  into 
which  they  were  washing  their  earth. 
This  is  undoubtedly  a  serious  misfortune 
to  the  present  stockholdors  in  the  various 
com  pauies,  including  the  plain  tiff;  but  the 
defendant  is  not  responsible  for  the  losses 
tiiey  may  have  su/fcred  in  consequence  of 
the  injunctions,  nor  is  the  wisdom  or  the 
prudence  of  his  investments  to  be  meas- 
ured by  a  result  which  at  the  time  few 
persons  anticipated.  When  the  expendi- 
tures were  made  they  were  no  doubt  con- 
sidered judicious,  and,  if  the  event  has 
proved  the  contrary,  the  result  mast  be 
treated  as  a  loss  of  capital,  and  the  expend- 
itures must  not  be  converted  ex  post 
facto  into  a  current  working  expense.  / 
It  is  proper,  in  conclusion,  to  refer  to 
some  of  the  authorities  which  support  the 
positions  herein  assumed.  Fora  definition 
of  net  earnings  used  in  the  sense  of  surplus 
profits,  we  rerer  to  Railroad  Co.  v.U.  S.,  99 
U.  S.  420,  note  to  Goodwin  ▼.  Hardy,  99 
Amer.  Dec.  762.  The  case  In  99  U.  S.,  and 
Park  v.  Locomotive  Works,  40  N.J.  Eq.  114, 
SAtl.Rep.  162,  and  Mlnot  v.  Paine,  99  Mass. 
101,  are  also  aothorlty  for  the  proposition 
that  the  apportionment  of  net  earnings  to 
the  payment  of  cash  dividends,  stock  div- 
idends, increase  of  capital,  reserve  or 
contingent  fund,  or  to  provide  for  future 
obligations,  is  largely  one  of  policy,  in- 
trusted to  the  discretion  of  the  directors, 
which,  when  honestly  and  intelligently 
exercised,  will  not  be  lightly  overruled. 
See,  also.  Stringer's  Case,  L..  R.  4  Ch.  App. 
490,  and  Williams  v.  Telegraph  Co.,  93  N. 
Y.  187.  The  case  of  Mlnot  v.  Puine,  su- 
pra, is  cited  by  counsel  for  plaintiff  to  sus- 
tain his  proposition  that  money  of  a  cor- 
poration, when  once  expended  in  the  pur- 
Chase  of  new  capital,  or  in  improvements, 
can  never  be  reclaimed  for  the  purpose  of 
paying  dividends.  We  do  not  think  itsns- 
tains  the  proposition.  It  goes  only  to  the 
extent  of  holding  that  a  trustee  of  shares 
for  the  purpose  of  paying  the  Income  to 
A.  during  life,  and  the  principal  to  B.  on 
the  death  of  A.,  holds  additional  shares 
issued  as  a  stock  dividend  subject  to  the 
same  disposition.  It  rests  upon  the 
ground  that  such  is  the  only  safe  rule  for 
a  trustee,  rather  than  upon  the  justice  of 
the  rule,  which  Is  very  questionable. 
But,  conceding  Its  correctness  upon  the 
point  decided,  it  does  not  hold  that  sur- 
plus capital  cannot  be  used  for  making 
cash  dividends;  but,  on  the  contrary,  ex- 
pressly holds  that,  while  it  can  never  be 
regarded  as  income  of  the  stockholders  un- 
til converted  into  a  dividend,  It  may  nev- 
ertheless be  Income  to  the  corporation, 
and  as  such  the  subject  of  a  dividend  iu 
thediscretlon  of  the  directors.  We  find  no 
error  in  the  record.  Judgment  and  ordei 
afiSrined. 
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We  coocar:  McF&slamo,  J.;  Shabp- 
BTEIN,  J. ;  Pateiwon,  J. 

The  other  Justices  of  the  court,  not  hav- 
ing heard  the  argnment,  did  not  partici- 
pate in  the  decision. 

so  Cal.  4»  

Jacobs  t.Wai-kbh.    (No.  18,M9.) 
(Supreme  Court  o/  CaUfvmia.   June  80, 189L) 

BcsooL  Lands— AppLioyiTioN  to  Pubchasb— Fims- 
inos — Aqrioultukai.  Lutss. 
I.  In  a  contest  for  school  land,  a  findini^  that 
defendant  made  an  application  and  afSdavit,  aa 
required  by  the  California  statute,  on  the  2Sd 
day  of  February,  1888,  and  that  the  afBdavit  was 
true,  and  on  the  Sd  day  of  June,  188S,  a  certifi- 
cate of  purchase  was  issued  aocorduffly,  and 
that  on  the  18th  dav  of  April,  1884,  plaintiff  made 
an  application  and  affidavit  as  required,  which 
was  not  txue,  is  sufficient  to  sustain  a  Judgment 
ttiat  plaintiff  is  not  entitled  to  patent. 

8.  Cinder  Const.  Cal.  art.  17,  i  8,  which  pro- 
vides that  "lands  belonging  to  this  state  which  are 
suitable  for  cultivation  shall  be  granted  only  to 
actual  settlers, "  the  fact  that  land  was  heavily 
timbered,  and  more  valuable  for  timber  than 
agrioultural  purposes,  did  not  render  it  "tin- 
suitable  for  cultivation, "  although  it  would  not 
{iroduce  ordinary  agricultural  crops  in  average 
quantities,  and  patent  will  not  issue  where  there 
has  not  been  an  actual  settlement. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Mendocino 
county;  R.  McGahvky,  Judge. 

T.  L.  Carothers,  for  appellant.  J,  A. 
Cooper,  tor  respondent. 

Bblchrr,  C.  C.  TblB  Is  an  action  to  deter- 
mine a  contest  between  the  plaintiff  and 
defendant  as  to  which  of  them  Is  entitled 
to  purchase  certain  school  lands.  The 
court  below  gave  Judgment  for  the  defend- 
ant, and  the  plaintiff  appeals  therefrom 
on  the  Judgment  roll.  The  court  found  the 
facts  of  the  case  to  be.  In  substance,  as 
follows:  On  the  23d  day  of  February, 
1883,  the  defendant  filed  In  the  office  of  the 
state  Buveyor  general  bis  affidavit  and  ap- 
plication tu  purchase  the  N.  E.  J^  and  the 
S.  %  of  the  N.  W.  Ji  of  a  certain  thlrty- 
Hlxth  section  of  land  in  Mendocino  county. 
He  was  at  the  time  qualified  to  purchase 
school  lands,  and  his  affidavit  was  In  the 
form  then  prescribed  by  section  3495  of  the 
Political  Code,  and  all  the  facts  set  forth 
therein  were  true.  On  the  3d  day  of  May, 
1883,  the  application  was  duly  approved 
by  the  surveyor  general;  and  thereafter, 
on  the  16tb  day  of  June  following,  defend* 
ant  paid  20  per  cent,  of  the  purchase  money 
and  the  first  year's  interest  on  the  bal- 
ance, and  received  from  the  register  of  the 
land-office  a  certificate  of  purchase  for  the 
land,  in  the  usual  form.  On  the  23d  day 
of  February,  1884,  the  plaintiff  went  upon 
the  land  in  dispute,  and  began  to  build  a 
cabin  thereon  for  himself,  and  ever  since 
has  been  and  now  Is  an  actual  settler  on 
the  land.  A'',  the  time  of  bis  settlement 
there  was  no  one  in  the  adverse  possession 
of  the  land,  or  any  part  thereof;  but 
about  the  27th  of  the  same  month  one 
Thomas  Dingwall  went  upon  a  portion  ot 
the  land,  and  commenced  erecting  a  cabin 
thereon.  He  completed  the  cabin,  and 
moved  into  it,  with  his  family,  prior  to 
the  18tb  of  April,  1884,  and  continued  to 


live  in  it  with  bis  family  till  abont  the  mld« 
die  ot  June  following.  Ulngwall  claimed 
the  land,  and  offered  to  sell  out  hts  claim 
to  plaintiff,  and  plaintiff  knew  of  bis  pos- 
session, and  that  his  family  were  In  the 
cabin  prior  to  April  18th.  While  Dingwall 
was  on  the  land,  he  was  engaged  a  part  ot 
the  time  getting  oat  redwood  timber  fur 
the  defendant.  On  the  18th  day  of  April. 
1884,  plaintiff  made  an  affidavit  and  appli* 
cntlou  to  purchase  the  whole  of  the  N.  V, 
of  the  said  section  36,  and  on  the  6th  <kC 
May  following  filed  the  same  in  l^e  office 
of  the  surveyor  general.  He  was  also 
qualified  to  purchase  school  lands,  and 
his  affidavit  was  in  proper  form,  and  all 
the  facts  therein  set  forth  were  true,  ex- 
cept the  statement  that  there  was  no  ad- 
verse occupation  of  the  land,  which  at  the 
time  of  making  and  filing  the  affidavit  was 
antrue. 

The  land  In  controversy  "te  situate  on 
the  top  and  sides  uf  a  high  ridge,  and  is 
covered  heavily  in  most  places  with  red- 
wood timber  and  brush,  and  isnow chiefly 
valuable  for  its  timber.  Tbe  surface  is 
broken,  cut  op  with  deep  ravines  in  places, 
and  steep,  while  In  places  there  are  a  few 
acres  level  enough  that  it  could  be  plowed 
If  it  were  cleaned  of  timber.  The  soil  is 
poor  and  rocky  in  places.  There  are  two 
or  three  ot  the  40's  in  dispute  that,  it  the 
timber  was  moved  therefrom,  the  greater 
part  thereof  would  be  suitable  for  cultiva- 
tion, but  would  not  produce  ordlnarr  ag- 
ricultural crops  In  average  quantities,  and 
is  more  valuable  for  timl>er  than  for  agri- 
culture. "  The  conclusion  drawn  from  tbe 
facts  was  that  the  plaintiff  take  nothing 
by  his  action,  and  that  the  defendant  was 
entitled  to  a  patent  for  the  land  applied 
for  by  him,  upon  his  surrendering  his  cer- 
tificate of  purchase,  and  paying  the  bal- 
ance due  for  purchase  money  and  interest. 
That  the  Judgmpnt  was  properly  ent^vd 
against  the  plaintiff  appears  to  l>e  clear. 
He  stated  in  his  affidavit  that  there  was 
no  occupation  of  the  land  applied  for  by 
him  adverse  to  any  that  he  had,  and  this 
statement  was  found  by  the  court  to  be 
untrue,  so  far  as  regards  the  land  in  con- 
troversy. It  is  contended  that  this  find- 
ing was  not  justified  by  the  probative 
facts  found  as  to  Dingwall's  occupation, 
but  we  think  it  was.  Dingwall  bniltacabin 
on  the  land,  and  was  living  In  it  with  his 
family.  He  claimed  the  land,  and  offered 
to  sell  his  claim  tu  tbe  plaintiff;  and  the 
plaintiff  knew  of  his  residence  and  claim 
when  be  made  his  application.  But,  even 
if  these  probative  facts  were  not  sufficient 
to  Justify  tbe  finding,  still  the  evidence  is 
not  before  us,  and  we  cannot  say  that 
that  did  not  Justify  it.  It  results  that,  un- 
der the  well-settled  rule  in  such  cases,  tbe 
plalntilf  acquired  by  his  application  no 
rights  to  the  land  in  contest  which  cnn  be 
enforced  in  tbe  courts.  McEeniie  v.  Bran- 
dun,  71  CaJ.  209. 12Pac.Rep.  428;  Mosely  v. 
rorrence,  71  Cal.  818,  12  Pac.  Rep.  430; 
Plummer  v.  Woodruff,  72  (3al.  29,  11  Pac. 
Bep.  871,  and  13  Pac.  Bep.  61;  Harbin  v. 
Burghart,  76  Cal.  119, 18  Pac.  Bep.  127. 

It  is  further  contended  that  judgment 
should  at  least  have  been  entered  in  favor 
of  tbe  plaintiff  for  the  80  acres  applied  foe 
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by  bltn,  and  not  Included  In  the  applica- 
tion of  defendant.  But  there  was  no  con- 
test as  to  that  80-acre  tract,  and  the  court 
bad  ther^ore  no  Jurisdiction  to  determine 
the  plalntlti'H  rights  to  it.  The  Judgment 
was  necesaarlly  limited  to  the  land  in  con- 
test, and  could  determine  nothing  in  re- 
Kard  to  land  not  in  contest. 

The  only  remainine  question  is  as  to 
the  rights  of  defendant.  The  rule  is  set- 
tled that,  when  one  seeks  to  purchase 
land  from  the  state,  he  muat  state  in  hia 
affidavit,  and  state  truly,  all  the  facts  re. 
quired  to  be  stated  therein;  and,  when  a 
case  is  brought  Into  court  tor  the  deter- 
mination of  conflicting  claims  to  the  land, 
each  party  must  set  forth  in  bis  pleadings, 
and  show  by  his  proofs,  that  he  has  strict- 
ly complied  with  tbe  law,  and  by  such 
compliance  has  become  entitled  to  make 
tbe  purchase.  If  be  fails  to  do  this,  Judg- 
ment will  be  entered  against  him.  Oilson 
▼.  Bobinson,  68  Gal.  648. 10  Pac.  Rep.  198; 
McKensie  ▼.  Brandon,  71  Cal.  211, 12  Pac. 
Bep.  428;  Harbin  v.  Burghart,  76  Cal.  11», 
18  Pac.  Rep.  127.  The  constitution  pro- 
rides  that  "lands  belonging  to  this  state 
which  are  suitable  for  cultivation  shall  be 
granted  only  to  actual  settlers,  and  in 
quantities  not  exceeding  three  hundred 
and  twenty  acres  tu  each  settler,  under 
such  conditions  as  shall  be  prescribed  by 
law."  Article  17,  §  3.  The  statute  in  1883 
(Pol.  Code,  §  8495)  provided  that  an  appli- 
cant to  purchase  any  portion  of  a  six- 
teenth or  thirty-sixth  section  must  state 
In  Mb  aflSdavIt,  among  other  things,  "that 
he  is  an  actual  settler  thereon,"  without 
regard  to  the  character  of  tbe  land.  This 
section  was  amended  in  18N6,  so  as  to 
read:  "The  affidavit  must  also  state 
whether  the  land  is  or  is  not  suitable  for 
cultivation ;  and,  if  it  is,  that  tbe  appli- 
cant is  an  actual  settler  thereon."  The 
defendant  stated  in  bis  affidavit  that  be 
was  an  actual  sattler  on  the  land  applied 
for,  and  the  court  found  that  the  affi- 
davit compiled  with  tbe  law,  and  all  the 
facts  set  forth  were  true.  The  affidavit 
was  therefore  sufficient  at  the  time  It  was 
made,  and  it  was  not  rendered  insufficient 
by  tbe  subsequent  change  In  the  statute. 
He  alleged  in  his  answer  that  he  was  an 
actoal  settler  on  the  land  when  he  filed  his 
application,  and  when  the  certificate  of 
purchase  was  issued  to  him,  but  as  to  this 
averment  there  was  no  finding.  He  also 
alleged  that  the  land  wrr  not  suitable  for 
cultivation,  and  the  only  finding  as  to  the 
cnltlvatable  character  of  the  land  was 
that  above  quoted.  Now,  aa  there  was 
no  finding  that  defendant  was  an  actual 
settler  on  the  land  when  be  obtained  his 
certificate  of  purchase,  it  must  be  pre- 
8um<Kl  that  he  was  not.  It  follows,  if 
one-half  or  more  of  any  legal  subdivision 
was  Boitable  for  cultivation,  that  as  to 
such  subdivision  the  certificate  was  im- 
properly issued,  and  tbe  d^endant  ac- 
quired no  rights  thereto  under  it. 

Tbe  question,  then.  Is.  was  tbe  land  or 
some  portion  of  itsnitable  for  cultivation? 
The  finding  is  of  somewhat  doubtful  Im- 
port, but,  as  we  construe  it,  we  think  the 
question  roust  be  answered  in  the  affinna- 
tlve.  Thelangnageasedls:  "There  are  two 
or  three  of  the  forties  In  dispute  that,  M  tbe 
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timber  was  moved  therefrom,  the  greater 
part  thereof  would  be  suitable  for  culti- 
vation, but  would  Dot  produce  ordinary 
agricultural  crops  in  average  quantities. " 
The  fact  that  tbe  land  In  most  places  waa 
heavily  covered  with  redwood  timber  and 
brush  did  not  render  it  unsuitable  for  cul- 
tivation, within  the  meaning  of  tbe  con- 
stitution. Manley  v.  Cunningham,  72  Cat. 
286,18  Pac.  Bep.  622.  Nor  did  the  fact 
that  it  would  not,  when  cleared,  produce 
ordinary  agricultural  crops,  in  average 
quantities,  render  it  so.  To  make  an 
average,  some  lands  must  necessarily  pro- 
duce less  than  tbe  average,  while  others 
produce  more;  and  it  would  seem  absurd 
to  say  that  all  lands  producing  less  than 
tbe  average  must,  for  that  reason,  be  held 
unsuitable  for  cultivation.  Nor  do  we 
think  the  fact  that  tbe  land  was  more  vaU 
uable  for  timber  than  for  agriculture  de* 
clsive  of  the  question.  Land  msy  be  very 
valuable  for  the  timber  upon  it,  and  also 
be  valuable  foragricultnral  purposes  after 
it  is  cleared;  and  this  may  be  true  of  tbe 
land  in  question.  It  follows  that,  if  any 
of  tbe  40*8  were  suitable  fur  cultivation, 
within  the  meaning  of  the  constitution, 
they  should  not  have  been  included  in  the 
Judgment  for  def en  dant.  We  ad  vise,  there- 
fore, that  the  Judgment,  in  so  far  as  It  is 
against  the  plaintlfl,  be  affirmed;  and 
that,  in  so  far  aa  it  Is  in  favor  of  tbe  de- 
fendant, it  be  reversed;  and  tbe  cause  re- 
manded to  tbe  court  below  for  a  new 
trial. 

We  concur:  Tkmplb.C;  Fitzobbald,G. 

Pbb  Cubiam.  For  the  reasons  given  in 
tbe  foregoing  opinion  the  Judgment,  in  so 
far  as  It  Isagainst  the  plain  tiff,  is  affirmed ; 
and.  In  so  far  as  it  is  In  favor  of  thedefend- 
ant,  It  Is  reversed ;  and  the  cause  remand- 
ed to  the  court  below  for  a  new  trial. 


to  Cal.  101 
Agabsiz  et  a/.  ▼.  Sdpebiob  Coubt.    (No. 
14,050.) 

(Supreme  Court  of  Calif  omia.   June  80, 1891.) 
Fbohjbitiox  —  Attachhbkt  agaikst  Nox-Rbsi- 

DBHT— RBMBDT  BT  APPBAI.. 

Where,  In  an  action  against  non-residents 
to  enforce  payment  of  subscription  to  the  capital 
stock  of  a  corporation,  an  attachment  was  is- 
sned  against  land  in  this  state  belonging  to  de- 
fendant, a  writ  of  prohibition  will  not  Ue  to  re- 
strain plaintiff  from  proceeding  in  the  cause 
upon  tbe  ground  that  it  Is  not  a  cause  wherein 
an  attachment  would  lie,  since  there  Is  a  plain, 
speedy,  and  adequate  remedy,  In  the  ordinary 
course  of  law,  by  appeal. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco ;  F.  W. 
Lawlbb.  Judge. 

Edward  J.  Pringle,  for  petitioners. 
PUlabury  &  Blinding,  for  respondent. 

McFablanu.  J.  This  is  an  application 
for  a  writ  of  prohibition, commanding  the 
respondent  to  refrain  from  entering  de- 
fault or  Judgment  against  petitioners  in  a 
certain  action  in  which  Charles  Kohler, 
assignee  In  insolvency  of  the  California 
Land  &  Timber  Company,  a  corporation. 
Is  plaintiff,  and  these  petitioners  aud 
others  are  defendants.    It  appears  from 
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tlip  petition  that  the  petitioners  are  Btock- 
holders  la  said  corporattun  above  named, 
which  was  organized  under  the  laws  of 
California,  for  the  purpose  of  doing  busi- 
nesti  here,  and  are  also,  individually,  the 
owners  of  certain  lands  in  this  state ;  but 
that  they  are  citizens  and  residents  of 
Massachusetts,  and  absent  from  Califor- 
nia, and  have  been  served  only  by  publica- 
tion of  Bumnions.  One  purpose  of  the  said 
action  of  Kohler,  assignee,  against  said 
corporation,  was  to  collect  from  the  de- 
fendants (petitioners  here)  certain  moneys 
alleged  to  be  due  from  petitioners  to  said 
corporation  upon  sub.4criptlons  to  the  cap- 
ital stock  thereof;  and,  upon  the  proper 
statutory  affidavits  being  made,  a  writ  of 
attachment  was  Issued  by  virtue  of  which 
certain  lands  oi  petitioner  were  attached, 
— the  said  lands  being  in  this  state.  Peti- 
tioners specially  appeared  in  said  action 
lor  the  purpose  of  moving  to  discharge 
said  attachment.  They  made  such  mo- 
tion, and  it  was  denied  by  the  court. 
Whereupon  they  commenced  the  present 
proceeding  In  this  court,  and  ask  that  re- 
spondent be  prohibited  from  proceeding 
further  in  said  action  against  petitioners, 
because,  as  they  say,  respondent  has  no 
Jurisdiction  so  to  do,  for  the  reason  that 
petitionera  are  non-residents.  They  con- 
cede that  there  would  be  such  jurisdiction 
It  the  writ  of  attachment  was  properly  is- 
sued and  levied;  but  they  contend  that, 
no  matter  how  sufficient  the  affidavits  for 
attBclinient  may  have  been,  tb3  complaint 
itself  shows  the  action  to  be  one  in  which 
no  attachment  could  be  legally  obtained. 
On  the  surface  said  action  seems  to  have 
been  "an  action  upon  a  contract,  express 
or  implied,  against  a  defendant  not  resid- 
ing in  this  state,"  within  the  meaning  of 
subdivision  2  of  section  537  of  the  Code  of 
Civil  Procedure,  and  therefore  one  in 
which  an  attachment  would  He;  but  we 
do  not  propose  to  examine  or  determine 
that  questiun,  because,  in  our  opinion, 
prohibition  is  not  a  remedy  which  peti- 
tioners in  this  instance  can  invoke.  Peti- 
tioners had  the  right  to  appeal  from  the 
order  refusing  to  dissolve  the  attachment, 
and  would  have  an  appeal  from  any  final 
ludgraent  in  the  case;  ani  such  appeal, 
being  a  "plain,  speedy,  and  adequate  rem- 
edy in  the  ordinary  course  of  law,"  with- 
in the  meaning  of  section  1103  of  the  Code 
of  Civil  Procedure,  prohibition  does  not 
lie.  A  remedy  does  not  fail  to  be  speedy 
and  adequate  because,  by  pursuing  It 
through  the  "ordinary  course  of  law," 
more  time  would  probably  be  consumed 
than  in  the  proceeding  here  soaght  to  be 
used.  And  It  makes  no  difference  that  in 
this  instance  a  question  of  jurisdiction  in- 
cidentally depends  upon  the  validity  of  an 
attachment.  If  that  wei-e  so,  then,  in 
every  ordinary  civil  action,  whenever  a 
defendant  chose  to  raise  a  point  of  juris- 
diction, either  of  the  person  or  of  the  sub- 
ject-matter, he  could,  by  prohibition,  stop 
the  ordinary  progress  of  the  action  to- 
wards a  judgment,  until  this  court  had 
passed  upon  the  intermediate  qaestion; 
and  thus  this  tribunal  would,  in  Innoraer- 
able  cases,  be  converted  frum  an  appellate 
to  a  Dial  priaa  court.    Petitionera  com- 


plain of  the  hardship  which  they  would 
suffer  if  obliged  to  pursue  ordinary  reme- 
dies, but  their  complaint  really  Is  that  fur- 
ther special  privileges  and  advantages  are 
not  added  to  those  which,  as  non-resi- 
dents, they  already  possess.  Owing  to 
our  particular  system  of  government,  and 
certain  judicial  decisions,  residents  of  other 
states,  although  doing  business  and  own- 
ing property  in  California,  are  uot  com- 
pelled, in  most  instances,  to  submit  them- 
selves to  the  jurisdiction  of  oor  courts 
when  our  citizens  seek  to  enforce  rights 
against  them,  although  they  may  seek  the 
aid  of  our  courts  when  desirous  of  enforc- 
ing their  own  rights.  But  with  respect 
to  the  question  before  aa  they  are  in  no 
different  position  from  that  of  a  resident 
defendant  who  chose,  In  the  ordinary 
course  of  a  civil  action,  to  raise  a  ques- 
tion about  the  validity  of  an  attachment, 
or  the  Jurisdiction  of  the  court.  In  either 
case,  the  remedy  is  by  appeal,  and  what- 
ever hardship  that  remedy  might  impose 
would  be  common  to  both.  The  substan- 
tially correct  rule  is  stated  in  High's  Ex- 
traordinary Legal  Remedies  as  follows: 
"Like  all  other  extraordinary  remedies, 
prohibition  is  to  be  resorted  to  only  in 
cases  where  the  usual  and  ordinary  forms 
of  remedy  are  insufficient  toatford  redress; 
and  it  is  a  principle  of  universal  applica- 
tion, and  one  which  lies  at  the  very  foun- 
dation of  the  law  of  prohibition,  that  the 
Jurisdiction  is  strictly  confined  to  cases 
where  no  other  remedy  exists,  and  it  is 
always  a  sufflcient  reason  for  withholding 
the  writ  that  the  party  aggrieved  has  an- 
other and  complete  remedy  at  la w. "  Sec- 
tion 770.  And,  further,  the  same  author 
says:  "Thus,  where  the  defendant,  in  an 
action  instituted  In  an  inferior  court, 
pleads  to  the  jurisdiction  of  such  coart, 
and  his  plea  is  overruled,  no  sufflcient 
cause  is  presented  for  granting  a  prohibi- 
tion, since  ample  remedy  may  be  had  by 
an  appeal  from  the  final  judgment  in  the 
cause.  Nor  will  the  writ  go  to  restrain 
an  Inferior  court  from  proceeding  with 
certain  attachments,  upon  the  ground  of 
the  insufficiency  of  the  affidavit  on  which 
the  attachments  were  issued,  siuce  the 
court  itoelf  may  afford  relief,  or  the  party 
aggrieved  may  resort  to  an  appeal."  Sec- 
tion 771.  Moreover,  the  point  was  direct- 
ly decided  by  this  court,  and  applied  even 
to  a  criminal  case.  In  Stronse  v.  Police 
Court,  85  Cal.  49,  24  Pac.  Bep.  747.  In  that 
case  the  petitioner  for  tiie  writ  had  plead- 
ed to  the  jurisdiction  of  the  police  court ; 
bnt  the  court  here,  Paterson,  J.,  deliver- 
ing the  opinion,  said  t  "If  the  petitioner 
should  be  convicted  in  the  police  court,  he 
will  have  a  plain,  speedy,  and  adequate 
remedy  at  law  by  an  appeal  to  the  supe- 
rior court.  Application  lor  writ  denied. " 
See,  also,  Murphy  v.  Superior  Court,  84 
Cal.  598,  24  Pac.  Rep.  310;  Levy  v.  Wilson, 
69  Cal.  105, 10 Pac.  Kep.  272;  State  v.  Cory, 
35  Minn.  178,  28  N.  W.  Rep.  217.  The  de- 
murrer to  the  application  la  sostained, 
and  the  proceeding  dismissed. 

We  concur:  Beatty,  C.  J.;  Patbbron, 
J.;  Harrison,  J.;  Be  Haven,  J.;  Sbarp- 
BTEiN,  J. ;  Qaboutte,  J. 
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MiLLBR,  (tffcCoY,  Intervenor,)  t.  Btbd. 

(No.  18,879.) 
{Supreme  Court  of  California.  July  2, 1891.) 
Swamp  Land — Pdrcbasb  by  Coukty  Tbeasukeb. 
Since,  under  the  laws  of  California,  the 
duties  of  the  county  treasurer  in  respect  of  swamp 
lands  are  merely  to  receive  payment  of  the  pur- 
chase money,  whose  amount  and  the  conditions  of 
whose  payment  are  fixed  by  statute,  and  report 
the  same  to  the  register  of  the  land-offlce,  he  is 
not  disqualified  to  apply  for  and  purchase  sach 
land  himself. 

CommlselonerH'  decision.  In  bank.  Ap- 
peal from  superior  court,  Tulare  county; 
WiLUAM  W.  Cross,  Judge. 

Brown  &  Daggett,  for  appellant.  N.  O. 
Brudley  and  Lambertson  <£  Taylor,  for 
respondent. 

Belcher,  C.  C.  The  plaintiff,  E.  0.  Miller. 
bronKht  this  action  'against  five  defend- 
anta,  to  determine  a  contest  as  to  tvblch 
one  of  the  parties  thereto  was  entitled  to 
piircbase  from  the  state  a  certain  tract  of 
swamp  and  overflowed  land  in  Tulare 
county.  The  court  below  found  that  all 
of  tbe  applications  to  purcbasn  the  land 
were  null  and  void,  and  accordingly  gave 
Judgment  that  neither  of  the  parties  to 
tbe  action  was  entitled  to  purchase  the 
land,  or  any  part  thereof.  From  this 
judgment  tbe  defendant  Byrd  alone  ap- 
peals, and  the  case  is  brought  here  on  the 
Judgment  roll. 

The  only  question  presented  for  consid- 
eration and  decision  is  as  to  tbe  rights  of 
the  appellant.  The  facts,  as  shown  by 
tbe  pleadings  and  fliidings,  may  be  briefly 
stated  as  follows:  During  the  year  1873 
tbe  appellant  was  tbe  duly  elected,  quail- 
fled,  and  acting  treasurer  of  the  county  of 
Tulare.  He  desired  to  purchase  tbe  land 
in  controversy,  and,  for  tbe  purpose  of 
doing  so,  on  the  3d  day  of  January,  1873, 
made  an  affidavit  in  the  form  prescribed 
by  section  3448  of  the  Political  Code:  and 
all  tbe  facts  and  matters  therein  stated 
were  true.  On  the  same  day  the  affidavit 
was  filed  in  the  office  of  the  surveyor  of 
the  county,  and  within  30  days  thereafter 
the  surveyor  made  a  survey  of  the  land, 
and  completed  the  survey,  plat,  and  field- 
notes  thereof,  and  recorded  them  in  a  book 
kept  In  his  office,  and  forwarded  duplicate 
copies  thereof,  together  with  a  copy  of  tbe 
application,  to  tbe  surveyor  general  of 
the  state  for  approval.  These  papers 
were  received  by  the  snrveyorgeneral,  and 
filed  in  his  office,  on  tbe  25th  of  January, 
1K73,  and  on  the  same  day  he  duly  ap- 
proved the  survey  and  application.  Un 
tbe  15tb  day  of  March,  187S,  the  appellant 
paid  to  the  county  treasurer  of  Tulare 
county.  In  gold  coin  of  tbe  United  States, 
20  per  cent,  of  the  purchase  price  of  the 
land,  and  interest  on  the  balance  thereof 
at  tbe  rate  of  10  per  cent,  per  annum  from 
January  25, 1878,  to  January  1, 1874,  to- 
gether with  fS  for  the  certificate  of  pur- 
chase. The  county  treasurer  reported  to 
tbe  register  of  tbe  state  land-office  tbe 
fact  of  tbe  payment  of  these  sums,  and 
thereafter,  on  tbe  8th  of  April,  1873,  tbe 
register  Issned  to  and  in  tbe  name  of  the 
appellant  a  certificate  of  purchase  for  tbe 
land,  signed  by  him  and  attested  by  his 
official  seal.    At  tbat  time  no  other  ap- 
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plication  to  purchase  the  land,  or  any  part 
thereof,  had  been  made.  When  appellant 
made  his  application,  on  thnSd  of  January, 
the  land  had  been  segregated  as  swamp 
and  overflowed  land,  under  authority  of 
the  United  States,  for  more  than  six 
months.  At  the  time  of  tbe  trial  the  land 
was  suitable  for  cultivation.  It  will  be 
observed  that  the  court  found  all  the  facts 
necessary  to  show  that  the  land  in  con- 
troversy was  subject  to  sale  by  tbe  state, 
and  tbat  the  appellant  was  qualified  to 
purchase  the  land;  and  bis  proceedings  to 
accoiuplisb  tbat  end  were  regular  and  ef- 
fective, unless  tbe  fact  that  be  was  coun- 
ty treasurer  at  the  time  debarred  him  of 
tbe  right.  It  seems  clear,  therefore,  tbat 
in  making  its  decision  that  appellant's  ap- 
plication was  null  and  void  tbe  court  be- 
low must  have  acted  on  the  theory  that, 
because  appellant  was  county  treasurer, 
he  was  an  agent  of  tbe  state  for  the  sale 
of  swamp  lands  In  hi^  county,  and  hence 
was  disqualified  to  purchase  tbe  land  In 
question.  In  Edwards  v.  Kstell,  48 Cal. 
194,  it  was  held  tbat  a  county  surveyor, 
in  receiving  un  application  to  purchase 
swamp  lands,  and  making  a  survey  of 
them,  was  an  agent  of  the  state  for  tbe 
sale  of  such  lands,  and  therefore  could  not 
himself  become  the  purchaser;  and  inci- 
dentally it  was  said  that  a  county  treasur- 
er. In  receiving  the  purchase  money  for 
swamp  lands,  was  an  agent  of  the  state 
for  the  sale  of  the  lands. 

It  is  a  settled  rule  that  one  acting  in  a 
fiduciary  capacity  cannot  deal  with  him- 
self as  an  individual,  for  the  reason  tbat 
an  opportunity  would  thereby  be  presented 
for  tbe  commission  of  frauds.  Under  the 
provisions  of  the  Code  in  1873  tbe  rule  thus 
declared  was  clearly  applicable  to  a  coun- 
ty BOrveytir.  He  received  the  application 
to  purchase,  surveyed  the  land  applied  for, 
if  a  survey  had  not  already  been  made, 
and  then  forwarded  the  survey  and  appli- 
cation to  the  surveyor  general  for  ap- 
proval. It  would  have  been  possible  for 
htm,  after  an  application  had  been  present- 
ed and  a  survey  requested,  to  have  made 
another  application  for  himself,  and  to 
have  forwarded  his  own  application  with 
the  survey  to  the  surveyor  general  first; 
or  be  might,  in  making  a  survey  for  him- 
self, have  included  more  acres  within  the 
lines  surveyed  and  marked  out  than  ap- 
peared and  were  reported  ;  thus  commit- 
ting a  fraud  upon  the  first  applicant  or  the 
state.  But  does  the  rule  apply  to  a  coun- 
ty treasurer?  He  had  no  duties  to  per- 
form until  after  all  tbe  preliminary  steps 
to  effect  the  purchase  bad  been  taken  and 
approved  by  the  surveyor  general.  Then 
he  was  simply  to  receive  from  tbe  purchas- 
er, if  offered  within  50  days  after  the  ap- 
proval, 20  percent,  of  the  purchase  money, 
with  interest  on  the  balance  till  the  1st 
of  January  following,  and  $3  for  a  certifi- 
cate of  purchase,  and  to  report  these  pay- 
ments to  the  register  of  the  land-offlce. 
The  money  was  to  be  placed  to  the  credit 
of  the  "Swamp  Land  Fund  "  of  the  coun- 
ty. The  statute  fixed  the  price  of  theland, 
the  rate  of  interest  to  be  paid,  and  tlie 
terms  and  conditions  of  payment.  The 
treasurer  had,  therefore,  no  opportunity 
to  commit  frauds  upon  tbe  state  unless  he 


Digitized  by  LjOOQ IC 


62 


PACITIO  BEPOBTEB,  Vol.  27. 


(CU. 


dtd  BO  by  misappropriating  or  steallDj; 
the  money.  Bat  such  a  fraud  might 
have  been  comuiltted  as  well  by  misap- 
propriating any  other  money  paid  into 
the  treasury,  if  the  theory  saggested  be 
true,  It  would  seem  to  follow  that,  if  ap- 
pellant had  applied  to  purchase  the  land, 
and  bis  application  had  been  approved, 
before  lie  became  county  treasurer,  he 
could  not  have  completed  the  purchase  by 
the  payment  of  the  money  after  he  became 
county  treasurer,  because  he  would  then 
have  been  the  agent  ol  the  state  to  sell 
the  land  and  receive  the  purchase  money  ; 
or,  U  he  had  applied  to  purchase  the  land, 
and  his  application  had  been  approved, 
and  he  had  made  the  first  payment  of 
principal  and  interest,  and  a  certittcate  of 
purchase  had  been  issued  to  him,  and 
thereafter  be  had  becomeconnty  treasurer, 
be  could  not  have  completed  the  purchase 
by  paying  the  interest  and  balanceduethe 
state,  because  he  would  have  been  com- 
pelled to  make  such  payment  to  himself, 
and,  being  the  agent  of  the  state  for  the 
sale  of  the  land,  hit*  agency  would  have 
disqualified  him  in  the  premises:  and, as  a 
consequence,  he  would  have  forfeited  his 
rights  under  the  certificate  of  purchase 
if  the  state  bad  proceeded  against  him  on 
account  of  his  non-payment.  But  this 
would  be  giving  the  law  an  absurd  con- 
struction, and  one  never  contemplated  or 
intended  by  the  law-malcers.  We  see  no 
practical  difference  between  the  duties  of 
a  county  treasurer  in  the  sale  of  swamp 
lands  and  those  of  registers  and  receivers 
in  the  sale  of  government  lands  at  pri- 
vate entry.  It  is,  however,  well  settled 
that  reeisters  and  receivers  may  purchase 
government  lands  at  private  entry  at  the 
price  fixed  by  the  government.  Lester, 
Land  Laws,  pp.  337,  338.  Thepracticebacp 
been  sanctioned  by  the  land  department 
of  the  general  government,  and  it  has  not 
been  suggested  that  the  practice  has  vio- 
lated any  rule  of  public  policy,  or  that  the 
government  or  any  citizen  has  been  de- 
frauded by  means  thereof.  In  our  opin- 
ion, therefore,  the  decision  as  to  the  valid- 
ity of  appellant's  application  to  purchase 
the  land  In  question  was  erroneous. 

It  is  further  suggested  in  the  brief  filed 
by  the  intervenor  that  appellaut  was  not 
entitled  to  have  judgment  entered  in  his 
favor,  because  it  appeared  that  the  land 
had  become  suitable  for  cultivation,  and 
it  did  not  appear  that  he  was  or  had  ever 
been  an  actual  settler  thereon.  We  see 
no  force  In  this  suggestion.  When  appel- 
lant made  bis  application  and  obtained 
bis  certificate  of  purchase  the  land  was 
not  suitable  for  cultivation,  and  there 
was  no  provision  of  the  constitution  or 
statutes  at  that  time  that  state  lands 
suitable  for  cultivation  could  only  be  sold 
to  actual  settlers  thereon.  The  certificate 
of  purchase  as  prima  facie  evidence  of 
legal  title  in  the  holder,  (Pol.  Code,  §  85U; 
Code  Civil  Proc.  §1925;)  and  it  must  be 
presumed  that  the  new  constitution  did 
not,  and  was  not  intended  to,  impair  the 
obligation  of  contracts  already  made. 
The  validity  of  the  certificate  must  there- 
fore be  determined  by  the  law  in  force  at 
the  time  it  was  issued,  and  it  cannot  be  af- 
fected by  law  subsequently  passed.    Tbe 


case  of  Dillon  v.  Salonde,  68  Cal.  367, 9Pac. 
Bep.  162,  is  not  in  conflict  with  what  has 
been  said.  That  case  simply  held  that 
where  one  bad  only  made  application  to 
purchase  land  suitable  for  cultivation  be- 
fore the  adoption  of  the  constitution  in 
1879,  he  could  not,  after  its  adoption,  com- 
plete the  purchase  unless  he  was  an  act- 
ual settler  on  the  land.  It  results,  in  our 
opinion,  that  the  judgment  against  de- 
fendant Byrd  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  the 
court  below  to  enter  judgment  in  his  favor 
on  the  findings. 

We  concur:    Temple,  C;  Yanolibf,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment 
against  defendant  Byrd  la  reversed,  and 
the  cause  remanded,  with  directions  to 
the  court  below  to  enter  judgment  in  his 
favor  on  the  findings. 


M  CM.  1 
Bbaot  v.  Bubks  et  «L    (No.  13,207.) 
(Supreme  Court  of  Cal^omia.  Jane  39, 1891.) 

Strbet  Assessments — Pkiouitt  op  Liens— Foke- 
OLoanBE — Parties — Afpeai. — Tim  or  Taking — 
Bill  or  Ezceptions. 

1.  Where  findings  and  an  order  for  jndgment 
are  filed,  but  the  judgment  is  not  formally  en- 
tered, an  affirmance  on  appeal  does  not  divest  tiie 
trial  court  of  jurisdiction  to  afterwards  enter  It, 
since  an  appeal,  l>efore  formal  entry,  is  prema- 
ture and  unauthorized,  under  Code  Civil  Proc. 
Cal.  g  939,  proridiug  that  an  appeal  from  a  final 
judgment  may  be  taken  within  one  year  after  en- 
try thereof. 

2.  A  judgment  forecIoslBg  a  prior  lien  for 
street  assessments  eonveys  a  supenor  title  to  one 
foreclosing  a  joniur  lien,  althoagh  the  latter 
judgment  was  first  entered:  and,  although  the 
junior  lienholder  had  no  notice  of  the  pendency 
of  foreclosure  proceedings,  the  purchaser  of  such 
superior  title  may  show,  in  an  action  to  deter- 
mine adverse  claims,  ttist  the  junior  Hens  were 
invalid. 

8.  The  purchaser,  onder  foreclosure  of  snoh 
subsequent  assessment,  has  no  equitable  ri^ht  to 
require  a  sale  of  the  property  for  the  satisfao- 
tion  of  liens  in  the  order  of  their  priority,  where 
the  liens  under  which  he  claims  have  expired. 

4.  One  who,  without  notice,  takes  title  under 
foreclosure  of  a  street  assessment  pending  a  suit 
to  foreclose  junior  aesessment  liens.  Is  a  neces- 
sary party  to  the  latter  suit,  sinoe  he  holds  the 
legal  title,  and,  if  not  ao  made,  lie  is  not  bound 
by  the  decree. 

6.  Where  the  bill  of  ezceptions  does  not  set 
out  the  evidence,  but  merely  states  that  it  was 
sufficient  to  justify  certain  findings,  insnf&cient 
of  themselves  to  establish  the  yalidityof  a  street 
assessment,  it  will  tie  assumed  that  the  evidence 
was  sufficient  to  establish  such  validity,  and  the 
omission  of  the  neoessary  findings,  without  whioh 
the  assessment  would  be  iuvalia,  is  not  ground 
for  reversal. 

Department  2.  Appeal  from  superior 
court,  city  and  conn ty  of  San  Francisco; 
Jambs  6.  Maquirb,  Judge. 

J.  M.  Wood  and  J.  G.  Bates,  for  appe- 
lant s.  Sawyer  &  Burnett,  for  respond- 
ent. 

Db  Uaven,  J.  This  Is  an  action  under 
section  738  of  the  Code  of  Civil  Procedure 
to  determine  adverse  claims  to  two  lots  in 
the  city  of  San  Francisco.  All  of  the  par- 
ties claim  onder  a  common  source  of  title. 
The  plaintUt,  who  Lb  tbe  respondent  horfc 
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claims  title  to  botb  lot«  npon  sales  madd 
under  iiidgments  (oreolosing  certain  street 
aHsessmentB,  recorded  November  14, 1870, 
and  deeds  execnted  by  the  sherlft  on  Octo- 
her  3, 1885,  In  pursuance  of  such  sales.  The 
defendants  claim  nn  interest  in  the  lots  in 
controveray,  based  apon  various  street 
aBsessnients  against  said  lots  made  and 
recorded  Hubsequently  to  the  commence- 
Uient  ol  the  foreclosni-e  suits  nnder  which 
plaintiff  claims,  and  prior  to  the  rendition 
of  finiil  Judgment  therein.  Defendant  Dig- 
glns  claims  ttie  legal  title  to  lot  6  by  >Mrtue 
of  a  sheriff's  deed," under  a  Judgment  fore- 
closing one  ol  these  assessments,  and  the 
defendant  Wood  tlie  leRal  title  to  lot  6  by 
virtue  of  two  deeds,  babcd  upon  Judgments 
foreclosing  two  of  said  assessmentB. 
These  deeds  were  executed  daring  the 
pendency  of  the  foreclosure  proceedings 
under  which  plaintiff  claims.  These  de- 
fendants also  claim  to  hold  the  legal  title 
In  trust  for  certain  of  their  co-defendants, 
to  the  extent  of  their  Interest, under  street 
assessment  liens.  It  is  argued  here  by  the 
appellants  that  the  plaintiff  acquired  no 
title  to  lot  6  by  the  execution  sale  under 
which  he  claims:  that  the  court  erred  in 
allowing  plaintiff  to  show  that  the  assess- 
ments resulting  in  the  Judgments  npon 
which  deeds  of  defendants  depend,  were 
invalid ;  and  that,  in  any  event,  the  de- 
fendants are  entitled  to  have  the  lots  sold, 
and  the  proceeds  applied  to  the  satisfac- 
tion of  the  several  liens  of  all  the  parties 
in  the  order  of  their  priority. 

1.  The  ground  upon  whicb  defendants 
attack  the  deed  under  which  plaintiff 
claims  title  to  lot  6  is  this :  Findings  and 
an  order  for  Judgment  were  filed  in  plain- 
titt'B  action  against  Louisa  Page,  the 
owner  of  this  lot,  on  March  21, 1878,  but 
no  Judgment  was  ever  entered  until  Janu- 
ary 7, 1882.  On  March  20, 1878,  plaintlB's 
attorney  in  said  action  served  upon  de- 
fendant therein  notice  of  the  rendition  of 
judgment,  and  in  November,  1878,  said  de- 
fendant appealed  from  said  Judgment  to 
this  court,  and  the  Judgment  was  affirmed. 
There  is  among  the  papers  in  said  action 
a  formal  decree  entitled  in  that  action, 
dated  March  19, 1878,  and  signed  by  R.  F. 
Morrison,  then  Jodge  of  the  district  court 
in  which  the  action  was  pending.  This 
formal  decree  was  never  entered  as  the 
Judgment  therein,  and  on  January  7. 1882, 
in  the  same  action,  a  Judgment  and  de- 
cree, signed  by  O.  P.  Evans,  a  Judge  of  the 
superior  court  of  Ban  Fraudsco,  was  en- 
tered. On  appeal  to  this  court  from  such 
Judgment,  taken  by  the  defendant  therein, 
It  was  affirmed.  5  Pac.  Rep.  108.  Upon 
the  return  of  the  remittitar  execution  was 
Issued  upon  this  Judgment,  and  it  is  upon 
the  sale  tbereundsr  that  plaintiff  claims 
title  to  lot  6.  The  appellants  contend 
that  the  Judgment  BO  entered  on  January 
7, 1^2,  was  void  under  the  rule  announced 
in  Mulford  v.  Estudillo,  82  Cal.  18U.  We 
do  not  think  that  the  cassetted  is  in  point. 
It  may  be  conceded  that,  after  a  final 
Judgment  of  the  trial  court  has  been  af- 
firmed on  appeal  to  this  court,  the  court 
from  which  such  appeal  was  taken  would 
be  without  Jurisdiction  to  retry  the  case, 
and  render  another  Judgment,  and  that, 
con8eqnently>  sncfa  subsequent  Judgment 


would  be  void.  The  reason  which  sup- 
ports this  rule  is  that  by  a  valid  appeal 
the  case  is  removed  from  the  Jurisdiction 
of  the  lower  court,  and  final  judgment  in 
the  case  is  rendered  in  the  appellate  court. 
This,  of  course,  terminates  the  litigation. 
But  such  a  rule  has  no  application  here, 
because  this  court  never  acquired  Jurisdic- 
tion of  tho  first  appeal.  Under  section  939 
of  the  Code  of  Civil  Procedure,  which  was 
In  force  at  the  date  of  the  first  appeal  in 
the  case  of  Brady  v.  Page,  no  appeal  could 
be  taken  to  this  court  until  after  the  entry 
of  the  Judgment  in  the  trial  court,  and  it 
has  been  uniformly  held  here  that  au  ap- 
peal taken  before  such  entry  is  premature. 
It  has  also  been  held  that  the  trial  court 
can  at  any  time  before  its  Judgment  is  en- 
tered change  its  conclusions  of  law,  and 
order  a  different  Judgment.  Condee  v. 
Barton,  62  Cal.  5.  Until  the  Judgment  is 
entered,  such  court  retains  complete  juris- 
diction of  the  case,  of  which  it  cannot  be 
dlvrated  by  any  unauthorised  appeal  to 
this  court.  If  the  attention  of  this  court 
liad  been  called  to  the  fact  that  it  bad  be- 
fore it  an  appeal  from  a  Judgment  which 
bad  never  been  entered,  and  which  was 
still  within  the  control  of  the  lower  court, 
the  appeal  would  have  been  dismissed. 
But,  whether  this  was  done  or  not,  the 
appeal  was  ineffectual,  and  this  court  was 
in  fact  without  Jurisdiction  to  entertain 
it.  The  appeal  was  futile,  and  the  case  re- 
mained in  the  lower  court  undisturbed. 
Home  for  Care  of  Inebriates  v.  Kaplan.  84 
Cal.  488,  24  Pac.  Bep.  119.  It  follows  that 
the  superior  conrt  had  Jurisdiction  to  en- 
ter the  judgment  of  January  7, 1882,  and 
that  the  execution  sale  thereunder,  under 
which  plaintiff  purchased,  was  not  void. 

2.  The  Judgments  under  which  plaintiff 
claims  were  conclusive  as  against  tbeown- 
ers  of  the  lots  in  controversy,  as  in  each 
of  said  actions  the  owner  of  the  lot  upon 
which  the  lien  was  foreclosed  was  a  party 
defendant,  and  therefore  the  execution 
sales  transferred  the  legal  title  of  such 
owners  to  the  plaintiff ;  and,  although  the 
sheriff's  deeds  made  to  defendants  Wood 
and  Diggins  antedated  those  of  plaintiff, 
and  are  based  upon  Judgments  rendered 
prior  to  those  nnder  which  plaintiff  claims, 
yet,  as  the  Hens  under  which  plaintlS's 
title  has  its  origrin  are  older  than  the  liens 
to  which  the  deeds  of  defendant  relate, 
plaintiff  has  the  superior  legal  title.  Llt- 
tlefield  V.  Nichols.  42  Cal.  874.  The  most 
that  defendants  can  claim  is  that,  as  they 
were  without  actual  or  constructive  no- 
tice of  the  pendency  of  plaintiff's  foreclos- 
ure suits,  he  took  such  legal  title  incum- 
bered with  all  valid  liens  thereon  held  by 
them  at  the  date  of  his  Judgment.  As- 
suming that  defendants  were  without  this 
notice,  which  Is  the  most  favorable  view 
tor  appellants,  the  court  did  not  err  In  al* 
lowing  the  plaintiff  to  show  that  the  liens 
foreclosed  in  the  actions,  which  resulted  In 
the  sheriff's  deeds  to  defendants,  were  in- 
valid. The  plaintiff  was  not  a  party  to 
said  actions.  He  was  not  in  privity  with 
the  defendants  therein,  within  the  mean- 
ing of  the  rule  which  makes  those  in  priv- 
ity with  parties  to  an  action  bound  by 
the  Jndgment  ther^n,  because  his  title  re- 
lates back  to  the  date  of  the  original  liens 
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foreclosed  by  the  Judgments  under  which 
he  clalmB,  which  Hens  were  prior  In  point 
of  time  to  the  origin  of  defendants'  alleged 
title  under  their  deeds.  Shay  v.  McNa- 
mara,  54  Cal.  169;  Chester  v.  Associatinn. 
64  Cal.  42;  Horn  v.  Jones,  28  Cal.  203; 
Campbell  v.  Hall,  16  N.  Y.  575.  In  this  lat- 
ter case  will  be  found  a  very  full  and  sat- 
isfactory discussion  of  the  rule  which 
makes  those  In  privity  with  parties  to  a 
Judgment  also  concluded  by  it.  As  to 
two  of  the  deeds  relied  upon  by  defend- 
ants, it  is  found  that  the  worlc  for  which 
the  assessment  underlying  said  deeds  was 
made  was  not  completed  within  the  time 
fixed  by  the  contract,  and  that  the  order 
of  the  board  of  supervisors  granting  an  ex- 
tonsion  was  not  made  until  after  the  ex- 
piration of  the  time  allowed  by  the  con- 
tract for  its  completion.  This  being  so,  it 
has  been  repeatedly  held  that  tbecontract- 
or  never  acquired  any  valid  lien  upon  the 
property.  Beveridge  v.  Livingston,  54Cal. 
54;  Ralsch  v.City  and  County  of  San  Fran- 
cisco, 80  Cal.  1,  22  Pac.  Rep  22;  Fannlngv. 
Schammel,  68  Cal.  428,  9  Pac.  Rep.  427.  As 
to  the  other  deed  to  defendant  Wood,  the 
court  finds  that  the  board  of  supervisors 
failed  to  publish  for  the  length  of  time  re- 
quired by  law  the  resolution  of  intention 
to  do  the  street-worlc,  which  reunited  in 
the  subsequent  assessment,  foreclosure, 
and  deed.  This  failure  to  publish  rendered 
tiie  assessment  void.  Richardson  v.  To- 
bln,  45  Cal.  32.  Upon  the  facts  found  by 
the  court,  the  alleged  liens,  upon  which  de- 
fendants' deeds  depend  for  their  validity, 
were  void,  and  defendants  acquired  no  in- 
terest in  said  lots  as  against  plaintiff  by 
said  deeds. 

'  3.  The  point,  however,  most  earnestly  In- 
sisted on  by  appellants,  is  that  the  court 
should  at  least  have  directed  the  lots  to 
be  sold,  and  the  proceeds  applied  in  satis- 
faction of  nil  liens  which  were  originally 
valid,  in  the  order  of  their  priority.  The 
argument  seems  to  be  that,  as  plaintiff  is 
asking  for  relief  from  a  court  of  equity,  the 
court  may  require  him  to  do  equity.  All 
of  the  liens  asserted  by  defendants  are 
creations  of  the  statute,  and  most  of  them 
have  long  expired  by  the  lapse  of  time 
given  lor  their  enforcement  by  the  statute 
in  which  they  have  their  origin.  As  to 
some,  no  steps  whatever  have  been  taken 
to  enforce  them,  while  others  were  fore- 
closed more  than  six  months  befors  the 
commencement  of  this  action,  and  no  exe- 
cution Issued  on  the  Judgments  of  fore- 
closure, and  by  the  express  language  of 
the  statute  the  lien  obtained  by  recording 
the  assesBmeut  expires  at  the  end  of  six 
months  after  the  final  determination  of  the 
action  foreclosing  it.  Upon  this  state  of 
facts,  to  say  that  in  equity  the  liens  still 
exist,  and  to  refuse  plaintiff  a  Judgment 
to  the  effect  that  they  do  not  exist,  would 
be  for  the  court  to  give  the  statute,  which 
authorized  their  creation,  an  effect  in  di- 
rect conflict  with  its  terms.  The  maxim 
that  be  who  asks  equity  must  do  equity 
cannot  be  made  rightfully  to  support  such 
a  conclnslon.  Wehave  examined  the  cases 
cited  by  appellants  on  this  point,  and  we 
do  not  tiilnk  that  any  of  them  support 
their  position.  Liens  of  this  class  are 
purely  statutory,  and  only  exist  for  the 


term  given  by  the  statute.  In  their  crea- 
tion and  enforcement  they  are  at  every 
step  adverse  to  and  against  the  consent 
of  the  owner  of  the  property  affected 
thereby,  and  he  may,  without  violating 
any  rule  of  equity,  Insist  that  the  claimant 
shall  find  his  right  to  enforce  them  in  the 
statute  which  authorised  their  creation. 

4.  Two  of  the  judgments  foreclosing  the 
asserted  liens  were  rendered  Octol>erl2, 
1886,  after  the  commencement  of  this  ac- 
tion, and  less  than  six  months  prior  to 
the  filing  of  the  answer  herein.  The  plain- 
tiff was  not  a  party  to  either  of  them,  and 
it  does  not  appear  that  he  had  any  no- 
tice, actual  or  constructive,  of  their  pend- 
ency, and  is  therefore  not  bound  by  them. 
On  the  day  of  their  rendition  the  defend- 
ant was  not  the  owner  of  the  lots  upon 
which  the  liens  were  decreed  to  exist,  and 
plaintiff's  deeds,  showing  title  in  him, 
were  duly  recorded.  It  Is  true  that  at  the 
time  of  the  commencement  of  these  ac- 
tions the  plaintiff  was  not  a  necessary 
party,  but  he  became  so  when  he  acquired 
the  legal  title,  and  should  then,  by  proper 
proceedings,  have  been  made  a  party 
thereto.  The  statute  which  authorized 
the  enforcement  of  the  Hens  contemplates 
that  the  legal  owner,  at  the  time  of  the 
rendition  of  the  Judgment,  shall  be  a  party, 
unless  he  is  a  purchaser  pendente  lite,  af- 
fected with  notice  of  the  action.  It  fol- 
lows that  these  Judgments  are  ineffectual 
for  anv  purpose,  as  against  the  title  of 
plaintiff. 

5.  In  regard  to  the  pending  euits  for  the 
foreclosure  of  the  liens  asserted  by  defend- 
ants, if  it  should  be  assumed  that  the  de- 
fendants may  yet  make  the  plaintiff  a 
party  thereto,  It  is  sufficient  to  say  that 
the  findings  do  not  disclose  that  any  of 
these  alleged  liens  are  valid.  The  substance 
of  the  findings  on  this  point  is  that  the  su- 
perintendent of  streets  made,  recorded, 
and  issued  an  assessment,  with  a  warrant 
and  diagram  thereto  annexed,  for  the 
cost  of  the  street-work  named,  under  a 
contract  which  had  been  before  that 
awarded  to  the  contractor  by  the  board 
of  supervisors.  Afi  that  is  said  in  the 
findings  may  be  true,  and  still  the  pro- 
ceedings prior  to  the  making  and  record- 
ing of  the  warrant,  assessment,  and  dia- 
gram have  been  invalid.  The  board  of  su- 
pervisors may  not  have  had  any  Jurisdic- 
tion to  a  ward  either  of  the  contracts  upon 
which  the  assessments  were  made.  It  was 
incumbent  upon  the  defendants,  asserting 
such  liens,  to  show  the  facts  establishing 
their  validity. 

As  no  objection  was  made  to  the  an- 
swer, and  the  case  seems  to  bare  been 
tried  apon  the  theory  that  it  was  suffi- 
cient. It  must  be  deemed  here  as  sufficient- 
ly alleging  the  validitj*  of  these  liens.  But 
the  court  should  have  found  the  facts  in 
regard  to  their  creation.  The  bill  of  excep- 
tions dues  disclose  that  evidence  was  in- 
troduced on  this  point,  but  there  is  noth- 
ing therein  to  indicate  how  the  facts 
should  have  been  found  from  such  evi- 
dence. It  is  simply  stated  that  the  evi- 
dence was  sufficient  to  justify  certain  find- 
ings named,  but  these  findings  do  not  as- 
sert that  any  of  the  steps  required  by  the 
statute  to  be  taken  prior  tu  the  awarding 
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ul  tbe  contracts  were  taken.  The  omis- 
sion ot  tlieee  necessary  findings  is  not, 
therelore,  a  groiinci  for  the  reversal  of  tlie 
Judgment.  Himmelman  v.  Henry,  84  Cal. 
104,  23  Pac.  Rep.  1098:  Winslow  v.  Gobran- 
seu,  (Cal.)  26  Pac.  Rep.  504.  Thu  opin- 
ion of  Habrisos,  J.,  in  the  latter  case, 
applying  the  rule  of  Hiraraelman  v.  Hen- 
ry, supra,  in  which  opinion  it  was  assumed 
that  evidence  had  been  given  in  relation 
tu  a  matter  upon  which  the  findings  were 
silent,  is  satisfactory,  and  leaves  nothing 
to  be  added  by  way  of  argument  in  sup- 
port ol  our  conclusion  that  the  judgment 
ought  not  to  be  reversed  because  of  this 
defect  in  the  findings.  J  udgnieot  and  or- 
der affirmed. 

We  concur:  McFakland,  J.;  Shabp- 
BTEIN,  J. 

90  Cal.   Va 

GARmRR  et  ah  v.  Poktre.    (No.  14.171.) 
{Supreme  Court  of  California.    July  1, 1891.) 

BbTTIKQ out PbaIKIB  FiRES-NbOLIOEXCB— TBSBI.B 

I)Au;ioE8 — Cbimin'ai.  Act. 
One  who  burns  stubble  on  his  own  land  to 
prepare  it  for  the  plow  does  not  commit  an  un- 
lawful act  within  the  meaning'  of  Penal  Code 
Cal.  S  384,  providing  that  every  person  who  will- 
fully or  negliRcntly  sets  on  fire  any  woods,  prai- 
ries, or  grasses  on  any  lands  is  guilty  of  a  mis- 
demeanor; and,  where  due  care  and  diligence 
are  exercised  in  building  the  fire,  and  in  endeav- 
oring to  control  it  after  it  has  spread  to  adjoin- 
ing land,  there  is  no  liability  for  the  treble  dam- 
ages imposed  by  Pol.  Code  Cal.  {  S344  upon  one 
who  negligently  sets  fire  to  his  own  woods,  or 
who  negligently  permits  it  to  extend  beyond  his 
own  lands. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county ;  Walter  Van  Dyke,  .Tudge. 

Action  by  CamlleGarnler  and  Leon  Gar- 
nier  against  George  K.  Porter  for  dam- 
ages for  Betting  out  a  fire.  A  jury  was 
waived,  and  tbe  cause  tried  to  the  court, 
which  found  tor  the  defendant.  Plaintitls 
appeal.     Affirmed. 

Glassell,  Smith  &  Pattoc,  Smith,  How- 
ard &  Smith,  and  Smith,  Winder  A  Smith, 
lor  appellants.  Graves,  O'Melveny  & 
Shanltland  and  Chapman  &  Hendricli,  for 
respondent. 

Templr,  C.  Appeal  from  jndgraent  and 
order  refusing  plaintiffs  a  new  trial.  This 
action  is  for  damages  for  the  destruction 
ot  the  hay,  grasses,  and  pasture  on  2,8S0 
acres  of  land.  It  Is  charged  that  defend- 
ant "  willfully  and  negligently  kindled  a 
flre  on  his  land,  and  set  fire  to  grasses 
growing  thereon  in  the  vicinity  of  the 
plaintiffs'  land,  and  so  negligently  watched 
and  tended  the  said  fire  that  it  spread 
over  the  immediate  space  and  came  to 
and  spread  over  tbe  plaintiffs'  land,  and 
consumed  the  hay,  grass,  and  pasture," 
etc.  Plaintiffs  claim  that  they  were  dam- 
aged in  the  sum  of  940,000,  and  that  by 
reason  ot  section  8344  ot  the  Political  Code 
they  are  entitled  to  judgment  for  treble 
that  sum.  The  answer  contained  a  gen- 
eral denial.  A  jury  having  been  waived, 
tbe  action  was  tried  by  the  court,  which 
found  tor  tbe  defendant,  specifically  nega- 
tirlng  all  the  material  allegations  of  the 
eumplaint,  and  also  finding  that  "said  fire 

Cal.Rep.  26-28  P.— 25 


did  not  come  upon  the  lands  so  occupied 
by  the  plaintlDs,  or  any  portion  thereof, 
by  reason  of  any  negligence  on  the  part  of 
the  defendant  whatever.  "  We  think  the 
findings  sufficient,  and  thereis  undoubted- 
ly evidence  to  sustain  them.  But  the 
plaintiffs  contend  that  the  act  ot  defend- 
ant In  setting  fire  to  the  stubble  on  his  own 
lands,  although  an  ordinary  agricultural 
process,  was  unlawful,  and  therefore  the 
defendant  is  liable  for  tbe  natural  conse- 
quences, irrespective  of  the  question  ot 
negligence.  This  is  supposed  to  be  the  ef- 
fect of  section  384  of  the  Penal  Code,  which 
Is  as  follows:  "Every  person  who  willful- 
ly or  negligently  sets  on  fire,  or  causes  or 
procures  to  be  set  on  fire,  any  woods, 
prairies,  grasses,  or  grain,  on  any  lands,  is 
guilty  of  a  misdemeanor. "  The  section  is 
similar  to  section  142  of  the  act  concerning 
crimes  and  punishments,  passed  April  16, 
1850.  That  contained,  however, a  proviso 
excepting  fires  set  by  any  one  near  his 
own  farm  for  the  necessary  preservation 
thereof,  after  giving  notice  to  his  neigh- 
bors. St.  1850,  p.  247.  In  1872  an  act  was 
passed  making  it  a  misdemeanor  to  set 
flro  to  any  wooded  country  or  forest  be- 
longing to  the  state  or  the  TTnlted  States. 
Section  3344  of  the  Political  Code  provides 
that  any  one  negligently  setting  fire  to 
bis  own  woods,  or  negligently  suffering 
any  fire  to  extend  beyond  his  own  lands, 
is  liable  in  treble  damages  to  the  party  in- 
jured. These  citations  show  that  from 
the  very  beginning  similar  penal  statutes 
have  existed  in  this  state;  and  yet  it  has 
always  been  the  policy  ot  the  state  to 
encourage  settlement  of  the  country,  tho 
clearing  ot  lands,  and  reducing  them  to  a 
condition  in  which  they  would  be  suitable 
for  cultivation.  We  all  know  that  fire 
has  always  been  one  of  the  most  common 
and  efiicient  agencies  in  clearing  and  sub- 
duing wild  lands;  and  in  this  state  btim- 
ing  stubble  has  been  from  the  first  an  or- 
dinary agricultural  process  in  annually 
preparing  lands  for  tbe  plow.  It  is  not 
to  be  bellevetl  that  it  was  intended  by 
these  penal  laws  to  prohibit  common 
farming  operations.  When  the  law  was 
first  enacted  the  lands  ot  this  state  were 
generally  uninclosed  and  unoccupied  save 
for  grazing  purposes.  Frequent  fires 
spread  over  the  country,  destroying  tim- 
ber, grass,  and  other  property.  Nor  are 
such  fires  very  uncommon  now.  Unques- 
tionably the  law  was  designed  to  prevent 
such  calamities  as  far  as  possible.  To 
construe  the  statute  literally,  so  as  to  in- 
terfere with  ordinary  farming  processes, 
would  evidently  be  giving  it  an  effect  not 
intended.  Nor  is  such  construction  neces- 
sary. It  one  sets  fire  to  the  weeds  or 
brush  on  his  own  land,  so  as  to  prepare  it 
tor  the  plow.  Intending  to  limit  and  con- 
trol tbe  fire,  and  actually  does  so,  he  has 
not  set  fire  to  the  prairies  within  the 
meaning  ot  this  sta  tute.  It,  under  such 
circumstances,  the  fire  gets  out  ot  his  con- 
trol, he  has  set  fire  to  the  prairie,  but  not 
willfully,  although  It  may  be  negligently. 
It  is  premised  that  such  fire  Is  set  for  a 
lawful  purpose,  and  there  can  be  no  doubt 
that  agriculture  constitutes  such  lawful 
purpose.  It,  on  tbe  other  hand,  a  hunter, 
or  one  designing  to  oamp  apon  tbe  land 
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of  another,  weiw  to  set  anrh  fire,  lie  would 
perhaps  be  clvlUy  liable  for  the  natural 
conaequenceB  of  bis  act,  although  using 
the  greatest  diligence  to  control  the  fire  he 
had  set.  And  there  Is  much  In  the  stat- 
ntes  cited,  besides  this  general  pretiump- 
tion,  'wbicb  favors  this  conclusion.  The 
act  of  1872  (St.  1871-72,  p.  96)  Implies  that 
one  may  lawfully  set  a  forest  fire  on  his 
lands,  and  makes  it  a  misdemeanor  to  al- 
low such  fire,  though  "  made  for  a  lawful 
purpose,"  to  spread.  Section  3344  of  the 
Political  Code,  in  pursnunce  of  which 
plaintiffs  claim  the  right  to  treble  dam- 
ages, seems  to  imply  that  the  act  of  set- 
ting the  fire  was  not  criminal;  for  it 
makes  theliabllity  depend  upon  negligence 
in  setting  the  fire,  or  in  permitting  its 
spread.  In  this  case  the  defendant,  when 
the  fire  got  away  from  him  and  spread 
over  the  lands  of  the  plaintiffs,  was  en- 
gaged in  back  firing,  as  the  custom  of  the 
farmers  In  that  ylclnity  is,  preparatory 
to  burning  the  stubble  upon  his  own  lands 
In  order  that  it  might  be  plowed,  and  the 
evidence  is  that  such  burning  waA  neces- 
sary to  fit  the  land  for  that  purpose; 
that  in  fact  it  could  not  be  plowed  by  the 
ordinary  means  without  such  preparation 
of  the  land.  And  there  was  evidence 
which  tended  to  show  due  care  in  setting 
the  fire,  and  due  diligence  in  endeavoring 
to  control  it  after  it  had  spread  from  his 
own  land.  We  think  the  Judgment  and 
order  should  be  affirmed. 

Wo  concur:    Belcheb,  0.  C;  Fitzqeb- 

ALD,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  are  affirmed. 


8t  Cal.  <W 

Hunt  v.  Maldonado.  (No.  14,350.) 
(Supreme  Court  of  California.  Jtme  27, 1801.) 
OUABSUNS— LlABILrrT  roB  Attornbt's  Fsbs. 
A  gruardian  Is  primarily  liable  for  a  debt 
incurred  in  the  performance  of  his  duties  upon 
his  contract  with  an  attorney  for  professional 
services,  and  no  action  can  be  maintained  there- 
on against  the  ward. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  Los  An- 
geles county;  William  P.  Wadb,  Judge. 

Dooner  &  Bnrdett,  tor  appellant.  J.  M, 
Dawron,  tor  respondent. 

Temple,  C.  Appeal  on  Judgment  roll 
from  judgment  on  demurrer.  The  demur- 
rer was  properly  sustained.  The  action 
is  to  recover  an  attorney's  fee  for  services 
rendered  to  the  guardian  of  a  minor  in 
pursuance  of  a  written  contract.  The  ac- 
tion is  against  the  minor.  If  tlie  guardi- 
an made  a  valid  contract  with  the  attor- 
ney, he  may  be  held  liable,  and.  If  he  pays 
it.  and  the  probate  court  shall  deem  the 
expenditure  reasonable  and  necessary  to 
protect  the  Interests  of  the  ward.  It  may 
be  allowed  from  the  ward'sestate.  Butit 
is  an  expense  incurred  by  the  guardian  In 
the  performance  of  his  duties  for  which  he 
Is  primarily  liable.  If  an  attorney's  foe 
could  ever  be  In  the  nature  of  a  necceiuary 
tor  which  the  ward  could  contract,  the 


complaint  shows  that  the  service  here 
was  not  of  that  character.  We  notice 
that  the  transcript  falls  to  show  that  the 
ward  appeared  by  guardian,  as  required 
by  section  372.  Code  Civil  Proc.  The  judg- 
ment should  be  afllrmed. 

We  concur :  Belcher, C.  C.  ;  Vanclief, C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  la 
afllrmed. 


»  Cal.  75 

CosOBOVB  ▼.  FiSK.    (No.  13,364.) 

(Supreme  Court  cf  Caiyomia.    June  80, 18S1.) 

UisjoiKDBB  or  Actions— PLBAStna — Avermbntb 
OF  Fbacd. 

1.  Under  Code  Civil  Proa  Cal.  t  437,  pro- 
viding that  only  those  causes  of  action  can  be 
joined  in  the  same  oomplaint  which  all  belong 
to  one  only  of  the  classes  therein  enumerated, 
claims  for  breach  of  covenants  of  warranty  of 
lands,  for  costs  expended  in  another  suit  between 
the  parties,  and  for  fraud,  malice,  and  oppres- 
sion, cannot  be  joined,  since  they  do  not  all  be- 
long to  any  one  of  the  enumerated  classes. 

3.  A  complaint  alleging  a  cause  of  action 
based  on  fraud,  whloh  does  not  aver  the  facts 
constituting  fraud,  is  demurrable. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  John  F.  Fikn, 
Judge. 

Action  by  Ida  M.  Cosgrove  against  Asa 
FIsk.  Demurrer  sustained,  and  complaint 
dismissed.  Affirmed.  Code  Civil  Proc. 
Cal.  S  427,  provides  that  the  plaintiff  may 
unite  several  causes  of  action  In  the  same 
complaint,  where  they  all  arise  out  of  (1) 
contracts,  express  or  Implied ;  (2)  claims 
to  recover  specific  real  property,  with  or 
without  damage,  tor  the  withholding 
thereof,  or  for  waste  committed  thereon, 
and  the  rents  and  profits  of  the  same;  (3) 
claims  to  recover  specific  personal  proper- 
ty, with  or  withont  damages,  for  the 
withholding  thereof;  (4)  claims  against 
a  trustee  by  virtue  of  a  contract,  or  by 
operation  of  law;  (5)  injuries  to  charac- 
ter; (6)  Injuries  to  person;  (7)  injuries  to 
property.  The  causes  of  action  so  united 
must  all  belong  to  one  only  of  these 
classes. 

J.  C.  Bates,  for  appellant.  Daniel  TItas, 
for  respondent. 

FooTB,  C.  The  plaintiff,  going  by  the 
name  of  Ida  M.  Carroll,  wben  a  certain 
agreement,  marked  "Exhibit  A,"  to  the 
amended  complaint  herein,  was  entered 
into,  which  affected  certain  ot  her  rights 
and  interests,  brought  this  action  against 
the  defendant,  Fisk,  under  her  present 
name  of  Ida  M.  Cosgrove.  The  complaint 
was  demurred  to  upon  several  grounds, 
and  the  demurrer  sustained.  Thereupon, 
the  plaintiff  declined  to  amend  the  com- 
plaint, leave  having  been  gl  ven  her  to  do  so. 
Judgment  was  made  and  entered  that  she 
take  nothing  by  her  action,  and  that  the 
same  be  dismissed.  From  that  this  appeal 
is  taken. 

The  complaint  contains  but  one  count, 
and  has  united  therein  and  mingled  to- 
gether a  cause  of  action  based  upon  theln- 
currlng  by  the  plaintiff  ot  fOO  costs,  etc., 
in  having  to  bring  suit  against  the  defend- 
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ant  to  force  him  to  comply  with  hfai  agree- 
ment In  writinjc  to  reconvey  certain  lands 
and  premises  to  the  plaintiff,  which  Hbe 
had  before  that  conveyed  to  hlin,  which 
sum  of  money,  claimed  to  be  reasonably 
due  the  plalntlEf  by  the  defendant,  it  is  al- 
leged he  refuses  to  pay;  with  a  cause  of 
action  based  upon  the  alleged  fraud,  mal- 
ice, and  oppression  of  the  defendant,  which 
omits  to  state  the  facts  showing  sach 
fraud :  and  a  cause  of  action  arising  from 
the  breach  of  the  defendant's  covenant 
contained  in  an  instrument  (Exhibit  B) 
made  by  him  to  the  plaintiff,  which  cove- 
nant, it  is  claimed,  binds  him  that  the 
property  he  has  conveyed  is  free  and  clear 
of  all  incumbrances  and  liens  made,  done, 
or  suffered  by  him.  It  will  readily  be  per- 
ceived, from  an  examlnatinn  of  the  plead- 
ing objected  to,  that  it  mingles  together 
several  distinct  causes  of  action,  not  all 
belonging  to  any  one  of  the  classes  men- 
tioneJ  in  section  427  of  the  Code  of  Civil 
Procednre.  which  rendered  the  complaint 
obnoxious  to  the  demurrer,  that  several 
causes  of  action  were  improperly  united. 
Section  430,  Code  Civil  Proc.  snbd.  5; 
Canal  Co.  v.  Kidd.  43  Cal.  184;  White  ▼. 
Cox,  46  Cal.  170;  Watson  v.  Railroad  Co., 
41  Cal.  17. 

Furthermore,  the  cause  of  action,  based 
upon  the  alleged  fraud  of  the  defendant, 
failed  to  aver  the  facts  showing  the  fraud, 
and  comes  within  the  Fourth  ground  of  the 
demurrer,  which  is  well  taken.  Payne  v. 
Elliott,  54  Cal.  840:  Pehrson  v.  Hewitt,  79 
Cal.  698,  21  Pac.  Rep.  950.  For  the^ie  rea- 
sons we  advise  that  the  Judgment  be  af- 
firmed. 

We  concur:  Bklcheb,  G.  C;  Fitzobb- 
ALD,  C. 

Pkr  CrmiAU.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  la 
affirmed. 


(No.  18.. 


(8>  Cal.  <88) 

KuBu  et  at.  r.  Hawkbtt  0t  al. 
197.) 

{Supreme  Court  of  Calif  omAa.   Jane  29, 1891.) 

Pkxotios  ih  Civn.  Ca.bes — ^Dismissai, —  LxcHsa — 

AFFKALiLBLE  OrDSB. 

1.  It  is  not  an  abuse  of  discretion  to  dismlBB 
a  canse  for  want  of  prosecation  where  a  demurrer 
to  the  complaint  bad  been  on  file  for  nearly  three 
years  and  a  half  without  beinfr  called  up  for  de- 
termination by  the  plaintiff,  and  the  evidence  as 
to  s  stipulation  for  delay  is  conflicting,  and  by 
the  neglect  of  plaintiffs'  counsel  the  attention  of 
the  court  was  not  called  to  an  order,  previously 
entered  by  consent,  contiuulng  the  cause  fortriiu 
at  a  time  to  be  agreed  between  counsel. 

2.  The  supreme  court  will  not  entertain  an 
appeal  from  an  order  refusing  to  vacate  a  ]udg- 
uent  which  Is  itself  appealable. 

Commlsslonere' decision.  Department2. 
Appeal  from  superior  court,  Alameda 
county ;  W.  E.  Gricbnb,  Judge. 

Action  by  Casper  Kabll  and  others 
against  A.  W.  Hawkett,  £.  C.  Robinson, 
and  J.  Robinson.  Judgment  dismigning 
the  action  as  to  the  two  defendants  Rob- 
inson. Plaintiffs  appeal  therefrom,  and 
from  an  order  refusing  to  vacate  such 
Judgment.  The  appeal  Irom  the  order  dls- 
uiased.    Judgment  affirmed. 


Geo.  M.  Shaw,  t6T  appelinnta.  Edn  C, 
RobtBBon  and  W.  R.  Davis,  for  respond- 
ents. 

FooTE,  C.  The  appeals  here  are  from  m 
Judgment  dismissing  the  action  as  to  two 
of  the  defendants,  K.  C.  Robinson  and  J. 
Robinson,  for  the  want  of  prosecution 
thereof,  and  from  an  order  relusing  to  set 
aside  and  vacate  that  judgment. 

It  has  been  decided  by  the  appellate 
court  tbatit  will  not  take  jurisdiction  of  an 
appeal  from  an  order  refusing  to  set  aside  a 
Judgment  or  order  which  Is  itself  appeala- 
ble. Railroad  Co.  v.  McO rath,  74  Cal.  51, 
15  Pac.  Rep.  360;  Larkln  v.  Larkin,  76  Cal. 
323, 18  Pac.  Rep.  896;  Goyhlnech  v.  Govhi- 
nech,  80  Cal.  409, 410,  22  Pac.  Rep.  175.  The 
judgment  of  dismissal  in  this  action  was 
appealable,  hence  the  appeal  from  the  or- 
der Just  mentioned  must  be  dismissed. 

From  the  record  it  appears  that  the  ac- 
tion wasinstltnted  against  thedefendants 
here  and  one  Hawkett  on  the  8d  of  No- 
vember, 1883.  On  the  8th  of  July,  1886,  the 
default  of  Hawkett  was  duly  made  and 
entered.  After  admission  of  service  of 
summons  the  two  defendants  here  con- 
cerned filed  demurrers  to  the  complaint 
on  thelStbof  July,  1886.  On  the  10th  of 
December,  1888,  a  motion  was  made  by 
them  to  dismiss  the  action,  which,  upon 
being  beard  upon  affidavits  on  both 
sides,  was  granted,  and  a  judgment  of  dis- 
missal of  the  action  made  and  entered.  It 
was  set  up  In  the  affidavits  for  the  appel- 
lants that  the  delay  in  speeding  the  cause 
to  a  hearing  upon  the  Issue  made  by  the 
demurrers  to  the  complaint  arose  from  an 
agreement  by  stipulation  between  the 
parties,  made  at  the  instance  of  one  of  the 
defendants,  which  delay  at  his  instance 
this  defendant  denied  in  his  affidavit,  as 
also  that  any  such  stipulation  existed. 
Upon  this  state  of  facts  the  trial  court  dls> 
missed  the  action.  It  appears,  however, 
that  a  minute  order  had  been  made  in  the 
action,  which  appeared  upon  the  minutes 
of  the  court  in  volume  4,  at  page  5Sr  there- 
of, as  follows:  "Upon  motion  and  consent 
of  respective  counsel  it  is  ordered  that  the 
above  cause  be  continued  and  set  for  a 
time  to  be  agreed  upon  by  counsel,  or  up- 
on five  days' notice  of  either."  But  this 
order  was  never  called  to  the  attention  of 
the  court  on  the  hearing  of  the  motion  to 
dismiss  the  action, but  was  made  thebasis 
of  the  motion  to  set  aside  the  judgment  of 
dismissal.  The  court  below,  as  is  readily 
perceived,  decided  the  motion  to  dismiss, 
and  ordered  judgment  upon  the  facts  as 
then  presented,  and  did  not  have  the  bene- 
fit of  this  order  being  called  to  its  atten- 
tion, which,  by  an  inspection  of  the  rec- 
ords of  the  court,  might  easily  have  been 
done  by  the  attorney  tor  the  appellants 
here,  especially  since  the  affidavit  of  R.  A. 
Redman  had  asserted  the  existence  of  a 
stipulation  that  such  action  as  the  minute 
order  contemplated  bad  been  entered  into 
by  him  with  one  of  the  appellants,  an  at- 
torney of  record  in  the  case  also.  The 
point  to  be  decided,  then,  is  whether  the 
trial  conrt  was  guilty  of  an  abuse  of  dis- 
cretion in  dismissing  the  action,  upon  the 
facts  as  then  presented.  The  affidavits 
were  conflicting  In  some  respects,  and  the 
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facta  that  could  have  been  Bbown  by  the 
prpsentation  ol  this  minute  orrter  Tx'Bre  not 
before  it.  The  appellanta'  Httorney  could 
have  found  the  order,  and  presented  It, 
He  knew  that  Kedman's  affidavit  set  up 
the  existence  of  such  a  stipulation  as 
would  perhaps  excuse  the  delay  in  speed- 
ing the  cause  to  hearing;.  Should  the 
appellants  now  be  snccesslul  in  maintain- 
ing the  abuse  of  discretion  of  the  trial 
court  when  they  or  their  representative 
failed  to  inform  the  court  of  the  existence 
of  this  order?  As  it  seems  to  us,  the  neg- 
lect of  the  appellants  was  the  cause  of  the 
court  not  being  fully  Informed  in  the  prem- 
ises, and  their  contention  should  not  pre- 
vail. Bat  it  is  said  that  It  was  nut  the 
duty  of  the  appellants  to  have  urged  the 
hearing  of  the  demurrer;  that  this  should 
have  been  done  by  the  respondents,  who 
filed  it;  and  hence  that  the  court  was 
wrong  in  assuming  that  the  laches  of  the 
appellants  justltied  a  dlBroissfll  of  the  ac- 
tion. The  appellants  brought  the  action. 
It  would  seem  that  upon  them  rested  the 
burden  of  prosecuting  it  to  a  finality,  and 
that,  as  a  step  in  that  direction,  from  the 
facts  then  appearing  to  the  court,  they 
should  have  taken  measures  to  have  the 
demurrers  determined,  so  that  the  action 
could  progress.  Simmons  v.  Keller,  50Cal. 
39.  8o  that  we  perceive  no  abuse  of  the 
discretion  vested  in  the  court  as  to  this 
part  of  the  transaction.  Grlgsby  v.  Napa 
Co.,  36  Oal.  589.  Again,  it  is  argued,  not- 
withstanding the  admission  that  the  de- 
cisions of  the  appellate  court  are  to  the 
contrary,  that  the  trial  court  possesses 
no  power  to  dismiss  aa  action  for  the 
want  of  prosecution.  As  this  has  been  de- 
clared to  be  within  the  power  of  the  su- 
perior court,  we  do  not  concur  In  appel- 
lant's view.  See  Pardy  v.  Montgomery, 
77  Cal.  327,  19  Pac.  Kep.  530;  Co  well  v. 
Stuart.  69  Cal.  525-527,  H  Pac.  Bep.  57. 
For  these  reason*"  we  advise  that  the  ap- 
peal from  the  order  refusing  to  set  aside 
the  judgment  be  dlsmissud,  and  the  Jadg- 
ment  affirmed. 


Vanclikp,  C;   Fitzqek- 


We    concur: 
ALD,  C. 


Pkr  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  app'  nl  from  the 
order  refusing  to  set  aside  the  judgment  is 
dismissed,  and  the  judgment  affirmed. 


(90  Cal.  84) 

Carrie  v.  Cloverdai.e  Banking  &  Com- 
mercial Co.    (No.  13,201.) 
(Supreme  Court  cjf  Calif omia.   June  80, 1891.) 

Paktnekship— Absemce  of  Paiitner — Unadthob- 
izED  Sale — Insolvency — ^Pkeferences. 

1.  Undiir  Civil  Code  Cal.  {  2130,  providing 
that  a  partner  has  no  authority  to  do  any  act 
which  would  make  it  impossible  to  carry  on  the 
business  unless  his  copartner  has  abandoned  the 
business  to  him,  or  is  incapable  of  acting,  the 
fact  that  one  partner  is  temporarily  absent  from 
iha  state  does  not  render  him  incapable  of  acting, 
nor  of  itself  constitute  an  abandonment  of  the 
business,  and  a  sale  by  his  copartner  of  a  flock  of 
sheep  which  constituted  the  entire  property  of  the 
Urm  does  not  pass  his  interest  therein. 

2.  In  an  action  by  the  assignee  in  insolvency 
of  the  firm  against  tae  purchaser,  such  sale  is 
valid  as  to  the  interest  of  the  partner  making  it, 


when  It  was  made  In  payment  of  •  Arm  debt, 
and  not  fraudulent  as  to  creditors. 

8.  A  uomplaint,  in  an  action  by  the  assignee 
of  an  insolvent  firm  against  a  purchaser,  ailing 
that  a  sale  of  firm  property  by  one  partner  was 
void  for  preferences  under  msolvent  Act  Cal. 
1880,  i  55,  may  be  amended  by  adding  a  count  al- 
leging that  it  was  also  void,  as  having  been  made 
in  excess  of  the  authority  of  the  partner. 

Appeal  from  superior  court,  Sonoma 
county;  John  G.  Pkbsslby,  Judge. 

Action  in  trover  by  Carrie,  as  assignee  of 
the  insolvent  firm  of  Scutt  &  Staley ,  against 
the  .(.loverdale  Banking  &  Coiiiinercial 
Company.  Trial  to  the  court.  Judifineut 
for  plaintiff  for  the  full  amount  claimed, 
and  defendant  appeals.  Reversed.  The 
complaint  alleged  that  the  sale  by  one  of 
the  partners  to  defendant  of  the  entire 
property  of  the  firm  was  in  violation  of 
Insolvent  Act  Cal.  1880,  §  55,  providing, 
among  other  things,  that  if  a  person,  be- 
ing insolvent  or  in  contemplation  of  in- 
solvency, within  one  month  before  the  fil- 
ing of  a  petition  against  bim,  with  a  view 
to  give  a  preference  to  any  creditor, makes 
any  transfer  of  any  part  of  his  property 
to  one  having  reason  to  believe  such  per- 
son to  be  insolvent,  sucb  transfer  is  void, 
and  the  assignee  may  recover  the  proper- 
ty, or  Its  value,  as  assets  of  the  insolvent. 
An  amendment  to  the  complaint  alleged 
in  another  count  that  the  sale  had  been 
made  by  one  of  the  partners  during  the 
temporary  absence  from  the  state  of  the 
other,  who  bad  not  abandoned  the  busi- 
ness to  bis  copartner,  and  that  the  sale, 
covering  all  of  the  property,  was  invalid, 
under  Civil  Code  Cal.  §  2430,  providing, 
among  other  things,  that  a  partner,  as 
such,  has  no  authority  to  do  any  act 
which  would  make  It  Impossible  to  carry 
on  the  ordinary  business  of  the  partner- 
ship, or  to  dispose  of  the  whole  of  the 
property  at  once,  unless  it  consists  of  mer- 
chandise, unless  his  copartners  have 
wholl}'  abandoned  the  business  to  him,  or 
are  incapable  of  acting.  The  court  found 
that  the  sale  was  not  void  under  section 
55  of  the  insolvent  act,  and  that  the  sale 
was  in  satisfaction  of  the  firm  indebted- 
ness, and  was  not  fraudulent  as  to  credit- 
ors. 

McGee  &  Barbara,  for  appellant.  A.  B. 
Wade  and  W.  E.  McConnell,  for  respond- 
ent. 

De  Haven,  J.  This  is  an  action  brought 
by  the  plaintiff,  as  assignee  in  insolvency 
of  the  firm  of  Scott  &  Staley,  to  recover 
the  value  of  certain  sheep,  alleged  in  one 
count  of  the  complaint  to  have  been  sold 
to  defendant  by  said  firm,  in  violation  of 
section  55  of  the  insolvent  act  of  this 
state.  The  second  count  of  the  complaint 
charges  the  sale  of  said  sheep  to  have  been 
made  by  only  one  of  the  partners,  Staley, 
and  that,  as  the  sheep  constituted  tbe 
entire  stock  owned  by  the  partnership, 
the  sale  made  it  impossible  thereafter  to 
carry  on  the  ordinary  business  of  said 
firm,  and  that  the  business  of  said  firm 
had  not  been  abandoned  tu  the  partner 
making  this  sale,  nor  was  the  surviving 
partner  incapable  of  acting,  and  further  al- 
leges a  conversion  of  the  sheep  by  the  de» 
fendant.    This  Mcond  cause  of  action  waa 
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not  ]n  the  uriftinal  complaint,  but  was 
added  by  way  of  amendment  daring:  the 
trial.  The  court,  in  its  flndinc;  of  facto, 
negatived  the  flrat  cause  of  action  stated 
in  the  complaint,  and  found  the  above 
facts  alleged  in  the  second  count.  It  also 
found  the  full  value  of  the  sheep  to  be 
$5,137,  and  gave  judgment  against  the  de- 
fendant for  that  sum. 

1.  The  court  did  nut  err  in  permitting 
the  complaint  to  be  amended  by  adding 
thereto  the  second  cause  of  action,  and 
thus  to  attack  tbe  contract  under  which 
defendant  claims,  upon  the  grounds  there- 
in alleged  as  well  as  upon  those  stated  in 
tbe  original  complaint.  In  both  the  orig- 
inal and  amended  complaints  the  plaintiff 
bases  his  right  to  maintain  the  action 
upon  tbe  alleged  invalidity  of  tbe  said 
contract  of  sale,  and  it  was  certainly 
proper  for  the  court  to  allow  the  com- 
plaint to  be  so  amended  as  to  state  all  of 
the  grounds  upon  which  it  is  claimed  that 
sncb  contract  is  invalid. 

2.  The  fact  that  Scott  was  temporarily 
absent  from  tbe  state  at  the  time  of  tbe 
sale  did  not  render  him  incapable  uf  act- 
ing, within  the  meaning  of  section  22430  of 
the  Civil  Code,  nor  of  itself  constitute  an 
abandonment  of  the  business  of  tbe  firm 
to  his  copartner,  and  the  sale  of  the  sheep 
made  to  defendant  by  Staley  was  there- 
fore in  excess  of  his  authority  as  a  mem- 
ber of  the  firm  of  Scott  &  Staley,  ((Hvii 
Code,  §  2430,)  and  did  not  pass  Scott's  in- 
terest in  the  sheep. 

3.  Tlie  court  below,  in  rendering  Judg- 
ment in  favor  of  the  plaintiff  for  the  full 
value  of  tbe  sheep,  proceeded  upon  the 
theory  that  this  sale  was  absolutely  void, 
and  that  tbe  defendant  acquired  no  rights 
thereunder  which  it  can  assert  against  the 
plaintiff.  We  cannot  concur  in  this  view. 
The  sale,  though  ineffectual  to  pass  tbe 
title  of  Scott,  was  binding  upon  Staley, 
and  transferred  his  interest  in  the  sheep, 
and  neither  he  nor  tbe  firm  of  Scott  & 
Staley,  represented  by  plaintiff,  can  main- 
tain au  action  for  their  conversion  upon 
the  ground  that  Staley  had  exceeded  his 
authority  in  malcing  tbe  sale.  This  is  the 
•rule  which  is  laid  down  by  the  best-con- 
sidered cases,  in  pnasing  upon  the  rights 
of  a  copartnership  growing  out  of  an  un- 
authorized sale  of  partnership  property 
by  one  of  its  members  in  payment  of  his 
private  Indebtedness.  Homer  v.  Wood, 
11  Cash.  68;  Farley  v.  Lovell,  103  Mass. 
387;  Craig  v.  Hulscbizer,  34  N.  J.  Law, 
364.  Such  an  act  of  a  partner  is  neither 
more  nor  less  in  excess  of  his  authority  as 
such  than  was  the  sale  by  Staley  in  this 
instance,  and  we  see  no  reason  why  the 
remedy  for  the  unauthorized  act  should 
not  in  this,  ac  well  as  in  that  class  of 
cases,  be  confined  to  tbe  non-consenting 
partner.  This  must  be  bo,  because  he  is 
tbe  only  person  wronged,  and  be  only  to 
the  extent  of  the  value  of  his  interest  in 
the  property  sold.  A  sale  of  partnership 
property  made  by  one  partner,  under  the 
circumstances  found  by  tbe  court  in  this 
case,  is  valid  as  against  every  person,  ex- 
cept such  non-consenting  partner,  or  one 
who  has  succeeded  to  his  right  of  action 
therefor.  Tbe  creditors  of  the  firm  of 
Scott  &  Staley  have  no  ground  tor  com- 


plaint which  can  be  asserted  through 
plaintiff  as  the  successor  uf  Scott,  or  as 
assignee  of  Scott  &  Staley,  the  court  hav- 
ing found  that  the  sale  was  made  in  satis- 
faction of  an  indebtedness  of  tbe  firm,  and 
that  such  sale  was  not  fraadaleut,  nor 
made  for  the  purpose  of  giving  the  de- 
fendant a  fraudulent  preference.  The 
Judgment  in  favor  of  plaintiff  for  tbe  full 
value  of  the  whole  property  cannot,  there- 
fore, be  lustlfled  upon  tbe  claim  that 
Scott's  right,  as  a  partner,  to  have  the 
property  applied  to  the  payment  of  the 
Arm  debts  was  violated  by  such  sale,  and 
we  know  of  no  ground  upon  which  the 
judgment  can  be  sustained  upon  tbe  facts 
as  alleged  and  found,  it  cannot  be  as- 
sumed, without  either  allegation  or  proof, 
that  Scott  owned  more  than  an  undivided 
half  of  the  sheep,  or  that  upon  a  settle- 
ment of  the  accounts  between  himself  and 
partner  it  would  appear  that  he  had  a 
lien  upon  the  otlier  half,  for  a  balance  due 
him  as  a  partner,  and  therefore  a  special 
interest  therein  to  that  extent.  The  sale 
was,  as  to  Scott,  a  converniou  of  bis  inter- 
est in  said  property,  and  be  bad  a  right  to 
so  treat  it  as  against  the  defendant  claim- 
ing title  to  the  whole  property  under  it ; 
or,  in  a  proper  action,  he  could  have  en- 
forced against  tbe  whole  property  trans- 
fenced,  or  its  value  in  the  hands  of  defend- 
ant, a  Hen  ior  any  balance  which  might  be 
found  due  him  from  his  copartner  upon  a 
settlement  of  the  partnership  accounts, 
and,  these  being  vested  rights  of  action 
relating  to  property,  passed  to  the  plain- 
tiff as  assignee  of  the  insolvent  firm  of 
Scott  &  Staley. 

Plaintiff  does  not  ask  for  an  accounting 
between  the  partners,  for  the  purpose  of 
ascertaining  the  interest  of  each  in  tbe 
property  sold  after  tbe  satisfaction  of  any 
partnership  liens  to  which  in  equity  it  is 
subject,  but  has  elected  to  sue  for  a  con- 
version; and,  we  think,  the  amount  of 
damages  he  is  entitled  to  recover,  in  this 
form  of  action,  is  measured  by  the  value 
of  tbe  undivided  half  of  tbe  sheep  sold, 
without  any  reference  to  the  state  of  the 
partnership  accounts  between  Scott  & 
Staley.  This  is  tbe  rule  that  was  applied 
iu  tbe  case  of  Walsh  v.  Adams,  3  Uenio, 
125.  That  was  an  action  of  trover, 
brought  by  one  partner  against  a  sherif?, 
who,  on  an  execution  against  another 
member  of  the  firm,  hud  seized  and  sold 
the  whole  of  certain  property  belonging  to 
the  partnership.  It  was  contended  for 
the  defendant  in  that  case  that  the  plain- 
tiff was  only  entitled  to  recover  what  the 
value  of  his  interest  in  the  property  would 
appear  to  be  on  an  accounting  with  his 
copartner.  The  trial  court  refused  to  so 
instruct  tlie  jury,  and  tbe  supreme  court 
of  New  York,  on  appeal,  Jewktt,  J.,  de- 
livering the  opinion  of  the  court,  affirmed 
this  action, and  said :  "As  to  the  question 
of  damages,!  entertain  no  doubt  but  that 
the  general  rule  must  control  the  question 
in  this  case.  Under  the  rule  the  plaintiff 
wa«  entitled  to  recover  the  value  of  his 
undivided  share  in  the  property  converted 
by  tbe  defendant,  irrespective  of  the  queH- 
tion  whether  the  partnership  was  or  was 
not  solvent,  and  without  regard  to  the 
state  of  tbe  partnership  accounts."    We 
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find  no  error  In  the  record  for  which  a  new 
trial  should  be  oitlered,  and  will  therefore 
remand  the  case,  with  directions  to  enter 
the  proper  judgment  upon  the  facts  aa 
found.  JndKmont  and  order  reversed, 
with  directions  to  the  conrt  below  to  en- 
ter Judgment  on  the  findings  in  favor  of 
plaintiff  for  one-half  of  the  value  of  the 
sheep  as  found,  and  intercBt  on  that 
amount  from  the  date  of  the  conversion, 
and  fur  the  costn  of  the  trial  in  the  court 
below. 

We  concur:    Suarpbtein,  j.;  McFab- 
LANO,  J. 


W  Cal.    21 

i^'iRST  Baptist  Church  of  San  Job6  v. 
Branbam,  Sheriff,  et  al.    (No.  13,370.) 

(Supreme  Court  of  California.    June  80. 1891.) 

Actions  bt  Cohporatiox  de  Facto — Rsal  Pabtt 
IM  Intbhest. 

1.  Tbe  trastees  of  a  corporation  ie  facto  can 
sue  In  it3  corporate  name  until  its  existence  is 
questioned  by  a  direct  proceeding  on  information 
ol  the  attorney  general. 

2.  A  corporation,  to  the  trustees  of  wiiich 
property  is  conveyed  for  Its  use  and  benefit,  has 
sulDcient  interest  to  protect  tlie  same  by  suit  in 
its  own  name. 

Department  1.  Appeal  from  superior 
court,  Santa  Clara  County;  F.  E.Spen- 
cer, Judge. 

Laine  &  Hatch,  for  appellants.  J.  B. 
Lamar,  for  respondent. 

Garoutte,  J.  The  plaintiff,  claiming  to 
be  the  onner  and  in  the  possession  of  cer- 
tain church  property,  conslstlns;  of  real  es- 
tate, thechurcti  building  situate  thereon, 
and  personal  property  used  therein  and  be- 
longlnK  thereto,  brought  this  action  to 
restrain  tbe  defendants  from,  int^^rfering 
with  said  property,  and  to  quiet  its  title 
thereto  againut  said  defendants  other  than 
tbe  said  Branbam,  sheriff  of  Santa  Clara 
county.  The  defendants  deny  that  the 
plaintiff  is  a  corporation,  and  also  deny 
that  tbe  plaintiff  is  seised  and  possessed 
of  the  property.  Judgment  in  the  trial 
court  went  for  the  plaintiff,  and  this  is  an 
appeal  from  an  order  denying  defendants' 
motion  for  a  new  trial.  The  motion  of 
respondent  to  dismisa  the  appeal  is  de- 
nied. 

Appellant  relies  npon  two  propositions 
to  sustain  his  position :  First,  that  the 
plaintiff  hns  no  legal  exii«i(.-nce  as  a  corpo- 
ration ;  second,  that  It  is  not  nci.'ipd  and 
possessed  of  the  property  involv<'  i  in  this 
litigation.  As  far  as  the  present  proceed- 
ing is  concerned,  it  is  Immaterial  whether 
the  plaintiff  Is  a  corporation  de  Jure  or 
not.  It  Is  at  least  a  corporation  de  facto, 
and  as  such  its  trastees  can  maintain 
suits  in  its  corporate  name  until  its  exist- 
ence is  called  in  question  by  a  direct  pro- 
ceeding upon  informatiun  of  the  attorney 
general  of  the  state.  In  People  v.  La 
Kue,  67  Cat.  530.  8  Pac.  Rep.  84,  the  court 
says :  "  A  corporation  de  facto  may  legal- 
ly do  and  perform  every  act  and  thing 
which  tbe  same  entity  could  do  or  per- 
form were  it  a  de  Jurecorporation.  As  to 
all  K.S  world  except  the  paramount  au- 


thority nnder  which  it  acts,  and  from 
which  it  receives  its  charter.  It  occupies 
the  same  position  as  though  in  all  respects 
valid,  and  even  as  against  the  state,  ex- 
cept in  direct  proceedings  to  arrest  its 
usurpation  of  power.  It  is  submitted  Its 
acts  are  to  be  treated  as  etficacious. "  As- 
sociation V.  Chester,  55  Cal.  99;  4  Amer.  & 
Eng.  Enc.  Law,  p.  197;  Tayl.  Corp.  §S 
14.5-153.  It  seems  the  plaintiff,  under  sanc- 
tion of  the  court,  has  mortgaged  this 
property  for  f4.000,  which  debt  is  still  due 
and  unpaid.  Unquestionably  the  plain- 
tiff could  be  sued  in  Its  corporate  name 
to  foreclose  this  mortgage,  and  it  is 
equally  clear  that  it  can  maintain  this 
suit  in  its  corporate  name  to  protect  the 
projierty  secured  by  the  mortgage.  As  to 
the  second  proposition  contended  tor  by 
appellant, — that  the  plaintiff  was  not  and 
Is  not  seised  and  poAsessed  of  tbe  property 
in  dispute, — ^the  trial  court  found  that 
"plaintiff,  ever  since  its  incorporation,  had 
been  seised  and  possessed  of  said  proper- 
ty, and  that  said  property  la  under  tbe 
management  and  control  of  a  board  of 
five  trustees,  and  is  used  for  the  purposes 
of  said  corporation.  That  tbe  d^endants 
do  nut  constitute  the  'First  Baptist 
Church  of  San  Jos6.'  but  are  members 
thereof."  Upon  September  1,  1858,  Mar> 
shall  D.  Young,  by  deed  of  grant,  bargain, 
and  sale,  conveyed  this  realty  to  Bird, 
Glsh,  Easly,  and  Pierce,  their  heira  and 
assigns.  At  this  time  these  last-named 
parties  were  tbe  trustees  of  the  First  Bap- 
tist Church  of  San  Jose.  In  January,  UiC6. 
the  plaintilt  was  Incorporated,  elected 
five  trustees,  and  upon  each  succeeding 
January  elected  their  successors.  In  Sep- 
tember, 1869,  Bird,  Glsh,  and  Easly,  not 
as  trustees,  but  as  Individ  uals,  quitclaimed 
all  their  Interest  in  the  property  to  the 
trustees  of  plaintiff,  naming  them,  and 
their  successors  In  office.  Shortly  after- 
wards Pierce  quitclaimed  in  the  same 
manner.  By  tbe  deed  from  Tonng  tbe  ti- 
tle to  this  property  vested  in  these  four 
parties,  their  heirs  and  assigns,  not  as 
nnstees  of  plaintiff,  but  personally  and 
individually;  and  their  quitclaim  deeds 
clearly  divested  them  of  all  title  they  held. 
It  was  not  necessary  that  their  deed 
should  be  the  joint  act  of  all.  They  were 
not  trustees  of  tbe  church  at  this  time. 
Neither  was  the  property  deeded  to  them 
in  the  capacity  of  trustees  in  tbe  first  in- 
stance. Counsel  for  appellants  say  that 
"if  the  deeds  conveying  this  property  bad 
run  to  the  trustees  of  the  church  without 
naming  them,  it  is  probable  that  tho 
church,  as  a  corporation,  would  havo 
been  the  party  to  sue."  It  is  highly  im- 
probable that  the  present  trustees  of  the 
plaintiff  were  tbe  grantees  in  the  afor&. 
said  quitclaim  deeds,  and  appellant's  con- 
cession works  against  him  upon  this  con- 
tention. While  the  diy,  naked,  legal  title 
to  tlie  property  may  not  be  In  plaintiff, 
yet  Its  trustees  hold  it  in  trust  for  the  uses 
of  plaintiff,  and  tlieir  ownership  and  pos- 
session is  the  ownership  and  possessioc 
of  the  plaintiff.  We  cannot  understand 
how  it  is  material  to  the  interests  of  de- 
fendants in  tbe  action  whether  the  plain- 
tiff or  Its  trustees  Is  technically  seised  of 
tl*»  it.inl  title  to  this  realtor.    The  plaintiff 
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hns  certainly  Bofflclent  Interest  tobHng 
this  action.    Let  the  order  be  aflBrmed. 

We  concur:  Bbattt,  0.  J.;  Hakri- 
BON,  J. 

w  Cal.  tr 

Schmidt  et  al.  y.  Market  St.  &  W.  O.  B. 

Co.    (No.  18,837.) 
{Supreme  Court  oj  CaM/ortito.     Jane  80,1891.) 

BtBEBT  AsSBSSMBNTS — COIXBCTION— NOTICB  OF 
JMPKOTBMENT — PLEADIjrO. 

1.  Under  the  authority  of  Civil  Code  Cal.  S  497, 
a  city  granted  to  defendant  railroad  company  au- 
thority to  lay  tracks  in  its  streets  by  an  ordinance 
-which  provided  that  when  any  street  over  -which 
Its  road  should  pass  should  be  ordered  improved 
by  the  city,  defendant  should  be  held  for  the  pay- 
ment of  its  proportion  of  the  cost,  to  be  collected 
in  the  manner  provided  for  the  collection  of  other 
street  assessments.  Held,  that  defendant,  In  ac- 
cepting the  ordinance,  agreed  to  pay  its  propor- 
tion of  the  cost  of  improving  any  street  occupied 
by  its  tracks,  whether  the  improvement  should 
be  ordered  under  its  then  existing  charter  or  un- 
der legislative  authority  subsequently  granted, 
and  that  the  same  could  be  collected  in  any  man- 
ner subsequently  provided  by  the  city, 

2.  Notice  of  a  proposed  strent  improvement, 
containing  the  whole  of  the  resolution  for  the  im- 
provement, and  stating  its  date,  and  the  fact  of 
Its  passage,  is  sufBoient. 

8.  Mere  defects  in  the  mode  ot  alleging  a 
oanse  of  action  -will  not  impair  the  validity  of  a 
Judgment  rendered  after  a  trial  on  the  merits, 
unless  taken  advantage  of  by  special  demurrer. 

Department  1.  Appeal  from  superior 
court,  Santa  Clara  county;  John  Reyn- 
olds, Judge. 

T.  H.  L&ine  and  Laiae  &  Hatch,  for  ap- 
pellant.   C.  T.  Bird,  for  respouiientB. 

Mabbison.  J.  Section  497  of  the  Civil 
Code  provides  that  "authority  to  lay  rail- 
road tracks  through  the  streets  and  pub- 
lic bigb-ways  of  any  incorporated  city  or 
town  may  be  obtained  lor  a  term  of  years 
not  exceeding  fifty  from  the  tmstees,  coun- 
cil, or  other  body  to  whom  is  Intrusted 
the  government  of  the  city  or  town,  under 
Huch  restrictions  and  limitattous,  and  up- 
on such  terms  and  payment  of  license  tax, 
as  the  city  or  town  authority  may  pro- 
vide." The  ordinance  of  the  city  of  San 
Jo86,  passed  March  7, 1876,  under  which 
the  defendant  obtained  the  right  to  con- 
struct and  maintain  a  street  railroad  In 
said  city,  contained  the  following  condi- 
tion: "Whenever  any  part  of  any  street 
over  which  this  road  shall  run  shall  be  or- 
dered improved  or  relmproved,  and  the 
work  of  improving  such  street  shall  be  let 
by  contract,  the  part  of  said  street  occu- 
pied by  said  track  or  tracks,  and  two  feet 
on  either  side  thereof,  shall  be  let  together 
with  the  rest  ot  the  street  or  streets;  and 
the  grantee hen-in  named,  or  its  snccessors 
and  assigns,  shall  be  held  tor  the  payment 
of  the  cost  of  said  Improvement,  which 
cost  shall  be  assessed  In  the  proper  pro- 
portion of  the  width  of  the  track  and  two 
feet  on  eitlier  side  thereof,  to  the  whole 
width  of  the  street  or  streets  so  Im- 
proved, and  collected  in  the  manner  pro- 
vided for  the  collection  of  other  street  as- 
sessments, and  shall  become  a  lien  upon 
the  road-bed,  rolling  stock,  and  franchise 
ot  said  road."  Un  the  10th  of  May,  1887, 
In  porsnance  ot  proceedings  therefor  taken 


In  accordance  with  the  Ipfox^isionaoftheact 
of  March  18, 1885,  entitled  "An  act  to  pro- 
vide for  work  upon  streets,  lanes,  alleys, 
courts,  places,  and  sidewalks,  and  for  the 
construction  of  sewers,  within  niuniclpall- 
ties,"  (St.  1885,  p.  147,)  tlie  plaintifls  en- 
■tered  Into  a  contract  with  the  commis- 
sioner of  streets  of  the  city  of  San  Josfi  for 
certain  Improvements  npon  a  portion  of 
Market  street  over  which  the  defendant 
had  consti-ucted  its  road,  and,  after  the 
completion  of  the  work,  received  an  ns- 
sassment  for  the  expenses  Incurred  tor  said 
work,  together  with  a  warrant  for  its 
collection.  By  said  assessment  the  de- 
fendant, and  the  road-bed  and  space  be- 
tween the  rails,  and  two  feet  on  each  out- 
er side  ot  the  railroad  track  upon  said 
portion  of  Market  street,  was  assessed  in 
the  sum  of  f 957. 50,  as  Its  proportion  ot  the 
cost  of  the  improvement  of  said  street. 
This  action  was  brought  to  recover  the 
amount  of  the  assessment,  and  is  defend- 
ed upon  the  ground  that  by  the  aforesaid 
act  of  March  18, 1885,  no  liability  whatever 
can  bs  created  against  the  defendant  for 
work  done  under  Its  provisions.  Section 
7  ot  the  act  of  March  18, 1886,  provides 
tha-t  "the  expenses  Incurred  tor  any  work 
authorized  by  section  2  ot  this  act,  which 
shall  not  Include  such  portion  ot  any 
street  as  is  required  by  law  to  be  kept  in 
order  or  repaired  b.v  any  person  or  com- 
pany having  railroad  tracks  thereon,  shall 
be  assessed  upon  the  lots  and  lands  front- 
ing thereon. "  No  mode  Is  provided  in  the 
act  tor  collecting  from  a  street-railroad 
corporation  whose  road  occupies  a  por- 
tion of  the  street  any  portion  of  the  ex- 
pense of  improving  the  street.  It  may  al- 
so be  observed  that  the  original  act  under 
which  the  city  of  Sun  Jos6  was  reincorpo- 
rated (St.  1874,  p.  895)  is  equally  devoid  of 
such  provision.  The  amendatory  section 
referred  to  by  counsel  for  appellant  (St. 
1876.  p.  627)  has  reference  only  to  the  spe- 
cial condition  therein  expresHed,  that  the 
street  or  any  portion  thereof  Is  "danger- 
ous, or  in  a  condition  to  cause  great  pub- 
lic Inconvenience;"  and  does  not  apply  to 
the  general  provision  for  Improvements  ot 
streets.  It  was  doubtless  In  view  ot  this 
fact  that,  when  the  common  council  ot 
San  Jos6,  under  the  authority  given  it  by 
section  497,  Civil  Code,  granted  the  defend- 
ant its  franchise,  it  attached  thereto  as 
one  of  the  "terms,"  which  by  said  section 
it  was  authorized  to  impose,  a  condition 
that  the  defendant  would  bind  itself  to 
pay  the  cost  ot  any  Improvement  ot  tliat 
portion  of  the  street  occupied  by  It.  The 
acceptance  by  the  defendant  of  its  fran- 
chise under  this  condition  was  equivalent 
to  an  express  agreement  for  the  payment 
by  it  of  its  proportion  of  the  cost  of  what- 
ever improvement  of  the  street  the  city 
should  at  any  time  order.  This  liability 
was  not  limited  to  such  improvement  as 
the  city  should  order  under  its  charter  as 
it  then  existed,  nor  was  the  collection  ot 
the  amount  confined  to  the  mode  then 
provided  for  the  collection  of  other  street 
assessments.  The  language  of  the  condi- 
tion Is  general  in  its  terms,  and  embraces 
all  work  of  improving  the  street,  under 
whatever  statute  it  may  be  ordei-ed,  and 
every  mode  which  maybe  provided  tor  the 
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collection  of  other  asaesBmentB.  The  cod- 
tention  by  the  appellant  that,  by  the 
terniH  of  the  condition  contained  In  the 
ordinance  It  can  be  held  liable  for  the  pay- 
ment of  the  asBesBment  only  to  the  city  of 
San  Jom6,  cannot  be  Bustained.  By  ac- 
cepting this  franchise  with  the  terms  and 
condltionH  which  were  made  a  part  there- 
of the  defendant  agreed  that  it  would  be 
"held "for  the  payment  of  its  proportion 
of  the  coBt  of  this  improrement,  and  that 
the  amount  of  this  asaeBament  might  be 
collected  in  the  manner  provided  for  the 
collection  of  other  street  asBeasments,  and 
should  become  a  lien  upon  the  road-bed, 
rolling  stock,  and  franchise  of  said  road. 
The  only  reasonable  construction  to  be 
given  to  its  agreement  is  that  It  would  be 
"  held  "  to  the  person  entitled  to  make  tlie 
collection.  Tne  mannernfcollecting  other 
street  assessments  provided  by  the  act  of 
1885,  nuder  which  this  improvement  was 
made.  Is  by  a  suit  brought  by  the  con- 
tractor in  his  own  name.  (iSt.  lisSu,  §  12,  p. 
157;)  and  this  mode  was  pursued  in  the 
present  case. 

The  objections  made  by  the  appellant  to 
the  sufflciency  of  the  proceedings  taken  by 
the  city  offlcera  for  the  improvement  of 
the  Btreet  cannot  be  sustained.  The  no- 
tice of  street  work  which  was  publlahed 
by  the  superintendent  contained  the  whole 
of  the  resolution  for  the  improvement,  and 
stated  the  date  nnd  fact  of  Its  passage. 
Inasmuch  as  there  were  no  "further  par- 
ticulars" in  the  resolution.  It  would  have 
been  Idle  to  make  a  formal  reference  there- 
to In  the  notice,  and  an  omission  to  make 
such  reference  cannot  be  considered  a  de- 
fect. The  other  objections  refer  to  the  ab- 
sence of  certain  a vermouts  from  the  com- 
plaint, and  should  have  been  presented  by 
special  demurrer.  Mere  defects  in  the 
mode  of  alleging  a  cause  of  action  will  not 
impair  tlie  validity  of  a  judgment  rendered 
alter  a  trial  upon  its  merits.  The  judg- 
ment is  afHrmed. 

Weconcur:  Beatty.C.J.;  Garodttk.J. 


to  Cal.  41 

Peoplb  V.  Barky.  (No.  20,757.) 
(Siipreme  Coun  of  California.  June  80, 1891.) 
Robbery — Assault — Evidencb — ^Ixstkcctions. 
On  a  trial  for  assault  with  inteut  to  commit 
robbery,  tlio  prosecuting  witness  testiflod  that  he 
was  assaulted  on  the  street  by  defendant  and  two 
others,  who,  after  taking  from  him  a  dog  which 
he  held  by  a  chain,  attempted  to  take  money 
from  his  pocket;  that  an  officer  came  and  took 
hold  of  delendant,  who  at  the  time  had  his  arm 
around  witness'  neck,  tho  other  assailants  hav- 
ing fled.  Defendant  testified  that  he  saw  witness 
assaulted,  and  in  trying  to  help  him  became  en- 
tangled in  the  dog-chain.  Held,  that  a  verdict 
of  Kuilty  was  right,  and  that  an  instruction  to  find 
guilty  of  simple  assault  was  properly  refused,  as 
inapplicable. 

Commissioners'  decision.  Department  2. 
Appeal  (rom  superior  court,  city  and  coun- 
ty of  San  Francisco:  J.  McM.  Shaftkb, 
Judge. 

./.  i>.  Sullivan,  for  appellant.  W.  H.  H. 
Hart,  Atty.  Gen.,  for  the  People. 

FiTZGKKAi.n,  C.  The  defendant  was  ac- 
cnsed,  by  information,  of  an  assault  witli 


intent  to  commit  robbery,  and  two  pre- 
vious convictions  of  petit  larceny.  Upon 
arraignment  he  pleaded  not  guilty  to  the 
charge,  and  admitted  the  prior  convic- 
tions. He  was  then  tried  and  found  guilty 
as  charged,  and  sentenced  to  imprison- 
ment in  the  state-orison  for  the  period  of 
six  years.  The  evidence  upon  which  he 
was  convicted  is  substantially  as  follows: 
On  the  night  of  March  2, 1890,  between  the 
hours  of  7  and  8  o'clock,  as  the  prosecut- 
ing witness,  George  Engert,  was  walking 
along  Harrison  street,  in  the  city  of  San 
Francisco,  he  was  violently  seized  by  the 
defendant  and  two  otbera,  by  whom  he 
was  severely  beaten  and  choked.  One 
of  the  parties  making  the  assanlt  for- 
cibly took  from  his  possession  a  dog 
which  he  held  by  a  chain,  while  the  other 
two,  one  of  whom  was  the  defendant,  at- 
tempted, by  means  of  force  and  violence, 
and  against  his  will,  to  take  from  his  pos- 
session the  sum  of  two  dollars  in  money, 
which  be  at  the  time  had  In  one  of  the 
pockets  of  his  pants;  that  during  the 
struggle  the  police  offlcer  whose  attention 
was  attracted  to  the  place  by  Engert's 
cries  for  help  came  upon  the  scene,  and 
took  hold  of  the  defendant,  who  at  the 
time  had  his  right  arm  around  the  neck 
of  Engert;  the  others,  on  the  approach  of 
the  offlcer,  made  good  their  escape  by 
flight.  The  defendant,  who  was  a  wit- 
ness in  his  own  behalf,  testified  as  fol- 
lows :  "  I  was  coming  down  Harrison 
street  on  the  night  in  quea'^lon.  I  did  not 
rob  this  man  or  attempt  to  rob  him.  I 
saw  two  men  have  hold  of  him  and  his 
cries  made  me  go  to  him.  He  appeared 
to  be  fighting  the  other  men.  I  tried  to 
help  him,  and  as  I  got  close  the  dog-chain 
got  around  my  legs,  and  I  was  trying  to 
disengage  myself  when  the  policeman 
came  up."  The  only  error  complained  of, 
which  we  deem  it  necessary  to  notice,  re- 
lates to  the  refusal  of  the  court  to  instruct 
the  Jury,  upon  the  request  of  the  defend- 
ant, "  tbat  under  the  charge  they  might 
And  him  guilty  of  simple  assault."  We 
are  of  the  opinion  tbat  this  request  was 
properly  refused,  for  ths  reason  that  the 
evidence  upon  which  he  was  convicted 
tended  to  show  that  he  was  guilty  of  the 
crime  charged,  or  of  no  offense  at  all. 
The  instruction  asked  was  not  applicable 
to  the  facta  of  the  case,  and,  as  the  ver- 
dict is  manifestly  right  on  the  evidence, 
we  advise  that  tbe  judgment  and  order  be 
affirmed. 

We  concnr:    Templb,  C:  Vanclikf,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  tbe  judgment  and 
order  are  affirmed. 


so  Cal.  68 

CcMHiNOS  V.  Boss  et  al.    (No.  13,304.) 
(Supreme  Court  of  Calif  ottiUi.    June  80,  1891.) 

Appeai/— Specifications  op  EitnoR— Contracts— 
Pakol  EviDf:xcK— Settixo  Aside  Judoment. 
1.  Under  Code  Civil  Proc.  Cal.  §  659,  subd. 
8,  providing  that,  where  tho  motion  for  a  new 
trial  is  on  the  fp^and  of  tbe  insufficiency  of  tti« 
evidence  to  sustain  the  verdict  or  other  decis- 
ion, the  statement  shall  specify  tho  pai-tlculars 
in  which  ttie  evidence  is  alleged  to  be  InsaiU- 


Digitized  by  LjOOQ IC 


Cal.) 


OUMMINGS  0.  BOSS. 


33 


Ment,  specifications  Of  error,  In  a  suit  In  eanlty, 
in  that  the  evidence  is  insnmcient  to  sustain  the 
ludgment,  irhich  are  not  directed  at  any  one  of 
the  numerous  findings  of  fact  on  the  various  is- 
sues involved,  but  at  all  of  them,  at  a  verdict  of 
the  jxiry  on  a  particular  issue,  adopted  by  the 
court,  and  thecourt's  finding  thereon,  and  at  the 
Judgment,  are  insufficient. 

2.  In  a  suit  on  a  certain  contract  it  is  compe- 
tent for  plaintiil  to  show  that  he  signed  a  written 
contract,  introduced  in  evidence  by  defenaanL 
through  the  misrepresentation  of  defendant,  and 
supposing  he  was  signing  one  which  had  been 
before  drawn  up  in  lead-pencil,  the  contract  sued 
on  being  the  latter,  and  its  execution  being  de- 
nied by  defendant  m  his  answer. 

3.  A  judgment  in  a  suit  in  equity,  entered 
through  inadvertence  by  the  clerk  on  a  special 
advisory  verdict,  while  other  issues  of  fact  re- 
main to  be  determined  by  the  court,  may  be  set 
aside,  and  a  new  jud^ent  entered  after  adop- 
tion of  the  special  verdict  by  the  court  and  its 
Ondlngs  on  the  other  issues. 

CommiBBlonere'  decision.  Department  2. 
Appeal  from  enperlor  court,  city  and  coun- 
ty of  San  Francisco;  Walteu  H.  Levy, 
.Tadee. 

Code  Civil  Proc.  Cal.  §  659,  snbd.  8,  pro- 
vides that,  whea  a  motion  for  a  new  trial 
Is  mnde  on  the  groniid  that  the  evidence 
is  InsuflSdent  toBustain  the  vprdlct  or  oth- 
er decision,  the  statemont  on  which  the 
motion  la  made  shall  specify  the  particu- 
lars in  which  the  evidence  is  alleged  tu  be 
Insufficient. 

George  Lezlnaky,  for  appellants.  Lang- 
borne  &  Miller,  lor  respondent. 

FooTE,  O.  This  action  Is  to  foreclose  a 
mechanic's  lien,  and  the  coinplaUit  sets 
forth  two  counts,— the  first  lor  tho  recov- 
ery of  f  163.72  unpaid  under  a  contract  for 
f5'i5,  and  the  second  for  recovery  on  a 
qaantam  meruit  of  abalunce  of  f213. 83 un- 
paid of  the  sura  of  $567.55.  Attorney's  fees 
for  flUO,  and  costs  are  also  claimed.  The 
defendant  Ross,  In  bis  answer,  among 
other  thlng:s,  admitted  the  contract  for 
$525,  and  claimed  to  have  paid  all  he  owed 
thereunder,  and  alleged  another  contract 
to  have  been  made  between  the  parties  lor 
^25,  which  Included  all  of  the  work  done 
and  performed  as  to  the  second  cause  of 
action  stated;  and  further  alleged  that 
the  whole  sum  due  the  plaintiff  by  defend- 
ant upon  any  ground  was  the  sum  of 
$109.50,  of  which  tender  of  payment  had 
been  made  to,  and  refused  by,  the  plain- 
tiff. The  question  as  to  what  amount  was 
due  for  all  the  work  done  was  by  consent 
of  both  parties,  upon  a  suggestion  of  the 
court,  submitted  to  a  Jury,  who  upon  that 
special  Issue  found  for  the  plaintiff  In  the 
sum  of  $289.15.  By  Inadvertence  the  clerk 
entered  up  a  Judgment  upon  this  verdict, 
when  the  other  Issues  us  to  the  esistence 
of  a  mechanic's  lien,  amount  of  attorney's 
fees  due,  counter-claim  set  up  by  defend- 
ant, etc.,  remained  undetermined  by  the 
court.  Upon  this  being  brought  to  Its  at- 
tention within  a  reasonable  time  the  judg- 
ment was  set  aside,  and  evidence  had  as 
to  the  other  matters  Involved.  Thereup- 
on the  court  adopted  tho  advisory  verdict 
of  the  jury,  npon  the  specific  matter  there- 
in Involved,  and  made  findings  as  to  the 
other  Issues,  upon  which  a  decree  and 
Judgment  was  duly  given,  made,  and  en- 
tered, enforcing  the  lien,  etc.    From  that 


and  an  order  denying  a  new  trial  this  ap- 
peal Is  taken. 

The  first  point  made  for  a  reversal  of 
the  judgment  and  order  is  that  the  evi- 
dence  Is  insufficient  "to  sustain  the  Judg- 
ment." The  reason  given  in  the  appel- 
lants' points  and  authorities  being  (at 
page  4)  that  each  cause  of  action  was 
ba.s(>d  upon  work  performed  in  construct- 
ing a  different  story  of  the  building;  that 
the  evidence  did  not  show  the  «xtent  of 
extra  work  done  upon  each  story;  and,  as 
the  defendant  claims  no  extra  work  under 
the  contract  was  to  be  allowed  as  to  the 
work  performed  on  one  of  the  stories,  the 
Judgment  cannot  stand.  The  particulars 
In  which  the  evidence  whs  stated  in  the 
first  specificatiou  of  the  insufficiency  of 
the  evidence  to  sustain  "*  the  verdict,  find- 
ings, and  judgment,"  does  not  contain 
anything  which  points  to  the  question 
raised,  and  hence  it  was  not  fairly  called 
to  thf»  attention  of  the  trial  court,  and 
was  therefore  not  to  be  considered.  It 
nowhere  appears  therein  that  the  evidence 
was  alleged  to  be  Insufficient  to  show  that 
any  specific  part  of  the  work  was  unper- 
formed, or  that  the  value  of  auy  specific 
part  thereof  remained  unproved.  It  is 
thus  stated:  "The  evidence  is  Insufficient 
to  sustain  the  verdict,  findings,  or  judg- 
ment for  the  reason  that  there  Is  no  testi- 
mony proving  what  was  the  value  of  said 
work,  or  that  the  same  was  ever  per- 
formed as  alleged  in  the  amended  com- 
plaint." This  could  only  have  reference 
to  the  whole  work  claimed  to  have  been 
performed  under  both  counts  of  the  com- 
plaint,— that  performed  by  virtue  of  the 
contract;  that  under  a,  qaaatitm  meruit; 
and  that  claimed  for  extra  work  under 
both  contracts.  The  only  other  respect 
In  which  the  evidence  Is  specified  to  be  in- 
sufficient is  thus  stated:  "The  evidence 
shows  that  the  entire  amount  due  to  the 
plaintiff  was  not  more  than  the  snm  of 
$850,  and  that  all  of  such  sum  had  been 
paid. "  This  certainly  does  not  Intelligi- 
bly assert  that  the  evidence  was  insuffi- 
cient to  show  npon  which  story  of  the 
building  the  extra  work  was  proved  to 
have  been  done.  The  party  moving  for  a 
new  trial  for  insufficiency  of  evidence  must 
specify  in  the  statement  the  particulars 
wherein  the  evidence  is  alleged  to  be  in- 
sufficient. In  order  that  the  trial  court  and 
counsel  may  have  their  attention  directed 
to  the  particulars  relied  on  by  the  moving 
party,  to  the  end  that  the  evidence  bear 
Ing  on  the  specifications  of  error  might  be 
Inserted  In  the  statement  and  considered 
by  the  court.  Eddelbuttel  v.  Durrell,  55 
Cal.  279;  Code  Civil  Proc.  §  659,  subd.  S. 
Besides,  the  specifications  as  to  the  Insuffi- 
ciency of  the  evidence  to  sustain  the  decis- 
ion are  not  directed  at  any  particular  one 
of  the  numerous  findings  of  fact  upon  the 
various  issues  involved  here,  but  at  all  of 
them,  at  the  verdict  which  was  adopted 
by  the  court,  and  a  finding  made  thereon, 
(the  case  being  one  In  equity,)  and  at  the 
judgment.  This  renders  the  specifications, 
as  set  out  in  the  statement  and  relied  on 
to  show  error,  insufficient,  under  the  rule 
declared  by  the  appellate  court  of  this 
state.  Coveny  V.Hale,  49 Cal. 655;  Ilayne, 
New  Trial  &  App.  §  150. 
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It  Is  farther  contended  tbat  the  court 
below  erred  in  allowing  the  plaintiff  to 
show  that  a  certain  written  contract,  in- 
trodaced  by  defendant,  waH  signed  by  ttie 
plalntlB  through  the  misrepresentation  ot 
the  defendant,  and  that  the  plaintiff  had 
never  intended  to  sign  tbat  contract,  but 
supposed  he  was  signing  one  which  had 
before  that  been  drawn  up  in  lead  pencil. 
The  action  was  brought  on  a  contract 
such  as  the  lead-pencil  draft  contained; 
and  the  defendant,  in  the  answer,  denied 
the  perforniance  of  the  contract  as  sued 
on.  When  he  introduced  the  written  con- 
tract to  show  the  real  nature  ot  the 
transaction,  as  he  claimed,  it  was  compe- 
tent tor  the  plaintiff,  in  support  ot  the  is- 
sue made,  to  show  that  in  point  of  fact  he 
had  made  no  such  contract  as  defendant 
bad  brought  forward  In  evidence.  One 
cannot  be  made  to  stand  on  a  contract 
be  never  Intended  to  make.  It  the  defend- 
ant had  sued  the  plaintiff,  and  sought  to 
charge  bim  on  such  a  contract,  it  would 
certainly  be  competent, in  defense,  to  show 
that  the  instrument  was  fraudulent.  The 
evidence  admitted  was  in  effect  to  accom- 
pllsh  Just  such  a  purpose.  The  verdict 
rendered  by  the  Jury  was,  upon  a  special 
Issue  advisory  to  tbe  court,  submitted  by 
cousent  of  ail  tbe  parties,  and  it  was  not 
error  on  the  part  of  tbe  court  to  instruct 
tbe  jury  as  it  did. 

Tbe  setting  aside  ot  tbe  Judgment  upon 
the  veralct  in  an  equity  case,  which  Judg- 
ment had  been  Inadvertently  entered  by 
the  clerk  without  judicial  sanction,  and 
when  other  issues  of  fact  remained  yet  to 
be  determined  by  the  court,  and  the  trial 
of  those  issues  upon  the  evidence  intro- 
duced, the  adoption  of  the  advisory  ver- 
diet  and  finding  thereon,  and  the  other 
issues,  was  proper;  and,  as  no  error  ap- 
pears in  the  record,  we  advise  that  the 
judgment  and  order  be  affirmed. 

We  concur:  Belcher,  CO.;  Vancubf,G. 

Ten  CcriiAM.  For  the  reasons  given  in 
tbe  foregoing  opinion  tbe  Judgment  and 
order  are  affirmed. 

(90  Cal.   72)  — — — 

Gill  v.  Dbivbr  et  al.    (No.  13,204.) 

(Supreme  Court  mf  Calt/omio.  June  80, 1891.) 
Affsai. — ^FlNDlSOS  OF  Faot, 
Wlien  ultimate  facts  are  found  whicli  sup- 
port the  judgment  appealed  from,  they  cannot  be 
overcome  by  the  flnaing  ol  probative  facts  tend- 
incr  to  establish  that  the  ultimate  facts  were 
found  against  the  evidenca 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  Mendocino 
county;  R.  MoGarvey,  Jud^H- 

T.  L.  Carotlieni,  for  appellant.  J,  A. 
Cooper,  foi'  respondents. 

Bblchkr,  C.  C.  This  is  an  action  to  recov- 
er tlie  possession  of  certain  personal  prop- 
erty or  its  value,  alleged  to  be  91.000.  and 
damages  for  its  detention.  The  complaint 
is  in  the  usual  form  In  such  cases.  The 
defendants,  by  their  answer,  deny  all  the 
averments  of  tbe  complaint,  and  allege 
that  at  the  time  of  the  commencement  of 
tbe  action,  and  at  all  times  since,  they 
were  and  have  been  the  owners  and  en- 
titled to  tbe  possession  of  the  property 


described  in  the  complaint;  tbat  tbe  value 
of  the  property  was  $1,000;  and,  while 
tbe  defendants  were  the  owners  and  en- 
titled to  tbe  possession  thereof,  the  plain- 
tiff, under  and  by  virtue  of  the  proceedings 
in  this  case, unlawfully,  and  without  their 
consent,  took  the  property  from  tUelr  pus- 
session,  and  has  ever  since  detained  tbe 
same,  to  tbelr  damage  in  the  sum  of  f  10 
per  day.  Tbe  case  was  tried  by  tbe 
court,  and  judgment  given  for  the  defend* 
ants,  from  wbicli  the  plaintiff  appeals, 
without  any  statement  or  bill  of  excep- 
tions. The  court  found  certain  probative 
facts,  and  then  found  as  follows:  "(6) 
That  plaintin  was  nut  at  the  time  ot  tbe 
commencement  ot  this  action  tbe  owner, 
nor  entitled  to  the  possession  of  the  prop- 
erty described  in  tbe  complaint,  but  that 
defendants  were  tbe  owners  thereof  ,and 
entitled  to  tbe  possession  ol  the  same. 
(7)  That  defendants  never  took  the  said 
property  from  tbe  possession  of  plaintilt 
at  any  time,  but  that  plaintiti  did  at  the 
time  ot  tbe  commencement  of  this  action 
take  the  said  propetry  from  the  posseasion 
of  the  defendants  without  ttaeir  consent, 
under  a  writ  ot  replevin,  and  plaintiff  ever 
since  has  withheld,  and  now  withbulds, 
the  possession  ot  said  property  from  de- 
fendants. (8)  That  the  value  of  the  use 
of  said  property  during  the  time  plaintiti 
has  so  withheld  it  from  defendants  is  tbe 
sum  ot  $25,  and  defendants  have  been 
damaged  by  reason  ot  tbe  taking  in  the 
sum  of  $25,  besides  the  value  ot  the  said 
property.  (9)  That  tbe  value  of  tbe  prop- 
erty described  In  the  complaint  is  tbe  sum 
of  $1,000.  (10)  Tbat  defendants  never 
unlawfully  took  or  withheld  said  prop- 
erty from  plaintiff,  or  damaged  him  In 
any  manner."  Tbe  conclusions  ot  law 
were  that  tbe  defendants  were  entitled 
to  judgment  for  a  return  ot  tbe  property, 
and,  if  a  return  could  not  be  bud,  tor  tbe 
value  thereof,  and  $25  damages;  and 
judgment  was  so  entered.  Only  two 
points  are  made  (or  a  reversal  uf  tbe 
judgment.  They  are — First,  that  the  pro- 
bative facts  were  wholly  without  the  issues 
raised  by  tbe  pleadings,  and  hence  could 
not  support  tbe  judgment;  and,  second, 
tbat  if  within  the  Issues,  they  were  insut- 
ficlent  to  support  the  judgment.  Con- 
ceding, without  deciding,  that  these 
points  arewell  taken, still  they  do  not  aid 
the  appellant.  Ultimate  tacts  wem  found 
which  do  support  the  judgment;  and 
they  are  not  questioned,  nor  could  they 
be,  without  bringing  up  the  evidence  In  a 
statement  or  bill  of  exceptions.  Tbe  rule 
has  loug  been  settled  that,"  when  tbe  ulti- 
mate tact  Is  found,  no  finding  of  probative 
facts  which  may  tend  to  establish  that  the 
ultimate  fact  was  found  ngnlnst  tbe  evi- 
dence, can  overcome  tbe  finding  ot  the  ulti- 
mate fact."  Smith  V.  Acker,  52  Cal.  217; 
Pio  Pico  V.  Cuyus,  47  Cal.  174.  We  think 
the  judgment  should  bs  affirmed,  and  so 
advise. 

We  concur:  Fitzgerald,  C;  Van- 
CLIEP,  C. 

PerCoriam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  to 
affirmed. 
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Gou)RN  State  &  Minbrs'  Ihon-Wobkb  ▼. 
ANUGLt,  et  a/.    (No.  13,208.) 

{Sujrreme  Covrt  of  OaHfomia.    June  29, 1891.) 

OOSTKA.0T»— EtIDBKOB — COKSIDBRATIOS  —  FbAITD- 

TiuiNT  TBAB8TBIUH- Rights  or  Cexditobs. 

1.  One  A.,  who  was  superintendent  and  a 
stockholder  of  plaintilt,  a  manofactorliig  corpora- 
tion, and  who  had  in  mind  certain  improvemeota 
In  dredginR-mauhinee,  agreed  on  behalf  of  plain- 
tiff with  W.  to  make  the  latter  a  machine,  and  to 
give  him  and  plainUfl  each  a  half  interest  in  pat- 
ents if  they  could  De  obtained  on  the  improve- 
ments, in  consideration  that  W.  should  pay  for 
making  the  machine,  and  to  this  agreement  plain- 
tiff assented.  Flaintifl  end  W.  each  paid  half 
the  expense  of  procuring  the  patents,  which  were 
issued  to  A.,  who  never  claimed  any  interest  in 
them,  though  he  did  not  assign  them  to  plaintiSi 
Held,  that  there  was  sufficient  evidence  of  a  con- 
tract between  A.  and  plaintiff,  by  which  the  lat- 
ter was  to  own  half  the  patents. 

8.  There  was  sufficient  consideration  for  said 
contract  in  the  fact  that  A.  was  a  stockholder  in 
plaintiff  oorporatlon,  and  that  plaintiff  paid  half 
the  costs  of  procuring  the  patents. 

3.  In  an  action  by  plaintiff  against  a  receiver 
appointed  at  the  instance  of  a  creditor  of  A.,  and 
given  possession  of  the  patents  to  establish  its 
title  to  a  half  Interest  therein,  the  creditor  can- 
not object  that  there  was  no  consideration  for 
the  contract  between  A.  and  plaintiff  to  give  the 
latter  one-half  the  patents  when  procured. 

4.  Nor  can  the  creditor  object  that  no  formal 
action  was  taken  on  the  contract  by  plaintiff's 
board  of  directors. 

5.  Nor  can  he  object  that  the  contract,  being 
made  before  the  patents  were  procured,  was  about 
property  that  was  uncertain,  and  not  in  esse, 
and  was  unfair  and  nniuat 

e.  Nor  oan  the  creditor  in  suoh  action  object 
that  the  contract  was  in  fraud  of  A.'s  creditors, 
when  suoh  fraudulent  intent  is  not  alleged  in  his 
answer. 

Department  2.  Appeal  from  Bnperlor 
court,  city  and  connty  of  San  Francisco ; 
William  T.  Wallace,  JndRe. 

&  W.  «e  E.  B.  HolUdny,  for  appellants. 
Gray  &  Haven,  [David  Bixler,  o!  coansel.) 
tor  respondent. 

McFabland,  J.  In  Jnly,  1880,  the  de- 
fendant A.  F.  ColUnR  obtained  a  money 
judgment  againsT  the  derendant  Horace 
B.  Angell  and  one  Cyras  Palmer,  and  in 
September  of  that  year  an  execution 
whlcb  had  iRSued  on  the  Judgment  was  re- 
turned wholly  unsatlafied.  In  May,  1884, 
the  said  Collins  and  the  defendant  Ellza- 
betb  A.  Risdon,  tu  whom  an  Interest  In 
the  judgment  bad  been  asalgoed,  itiBti- 
tuted  proceedings  supplementary  to  exe- 
cution against  said  Angell,  which  resnlted 
In  an  order  of  the  superior  court  made 
May  23. 1884,  commanding  him  to  assign 
to  one  Forbes,  a  receiver  appointed  for 
that  purpose,  all  the  right,  title,  and  In- 
terest which  he,  the  said  Angell,  had  In 
four  letters  patent  for  Improvements  In 
dredglng-machinea,  to  bo  sold  In  setlsfac- 
tion  of  said  judgment.  A  further  order 
was  made  permitting  all  persons  or  cor- 
porations claiming  an  Interest  in  said  let- 
ters patent  to  commence  and  prosecute 
any  action  against  said  receiver  to  deter- 
mine and  enforce  snch  Interest.  Whereup- 
on the  plaintiff  herein,  a  corporation, 
commenced  this  present  action,  averring 
In  Its  complaint  that  it  Is  the  real  owner 
of  one  undivided  half  of  said  letters  patent, 
and  praying  that  It  be  decreed  to  be  sucta 
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owner;  that  said  defendants  Collins  and 
Risdon  be  enjoined  from  proceeding  fur- 
ther against  the  same;  that  said  receiver 
be  ordered  to  malce  an  assignment  of  the 
same  to  plaintiff;  and  for  other  relief,  etc. 
The  court  rendered  judgment  for  plaintiff 
substantially  as  prayed  for;  and  from  the 
judgment  and  an  order  denying  a  new 
trial  the  defendants  Collins  and  Risdon 
appeal. 

The  main  history  of  the  case,  as  shown 
by  the  findings  and  evidence.  Is  briefly 
this:  In  May,  1880,  the  plaintiff  was,  and 
for  many  years  belore  then  bad  been,  en- 
gaged  in  manufacturing  various  kinds  of 
machines;  and  the  defendant  Angell  was 
then  Its  superintendent,  and  was  also  a 
director  and  owner  of  stock  In  the  corpo- 
ration. Williams  &  Bixler  were  then  own- 
ers of  large  bodies  of  swamp  land  which 
they  were  endeavoring  to  reclaim  and  pro- 
tect by  levees;  and,  a  large  break  having 
occnrred  about  that  time  on  the  line  of 
their  works,  one  of  their  employes  was 
told  by  said  Angell  tuat  he  thought  his 
company  (plaintiff  here)  could  construct 
a  dredglng-machlne,  with  certain  improve- 
ments, by  which  levees  could  be  con- 
structed more  cheaply  than  by  any  other 
method.  Afterwards  Interviews  were  bad 
upon  the  subject  between  Angell  and  Gen. 
Williams,  of  the  firm  of  Williams  &  Bixler. 
At  Williams'  request,  Angell  sketched  out 
on  paper  bis  proposed  improvements,  and 
set  the  draughtsman  of  the  plalntiR  to 
work  on  a  drawing.  When  the  drawing 
was  finished  Williams  was  somewhat 
pleased  with  It,  but  when  an  ejstlmateof 
the  cost  was  made  be  thought  It  would 
cost  too  much  for  an  experiment.  Will- 
iams &  Bixler  were  to  advance  the  money 
to  pay  for  the  construction  of  the  rou^ 
chine.  Angell  then  stated  to  bim  that  he 
thought  "there  were  some  valuable  pat- 
entable Improvements  there  that  might  be 
worth  something,  and,  in  case  there 
should  be,  that  iii  consideration  he  would 
put  the  money  in  to  build  the  machine  and 
try  It;  that  he  would  be  entitled  to  one- 
half,  and  the  Oolden  State  &  Miners'  Iron- 
works the  other  half,  of  such  Improve- 
ments, whatever  there  was  that  could  be 
secured  by  pa  tent. "  On  his  return  to  the 
iron-works  of  plaintiff  he  told  Palmer,  the 
president  of  the  company,  the  statement 
be  bad  made  to  Williams,  and  Palmer 
said  It  was  "perfectly satisfactory. "  This 
report  was  made  by  Angell,  as  superin- 
tendent, to  Palmer,  as  president,  of  plain- 
tiff. After  considering  the  matter  a  day 
or  two,  Williams  &  Bixler  gave  Angell  an 
order  employing  plaintiff  to  go  on  and 
complete  the  machine  according  to  the 
drawings.  The  machine  was  built  by 
plalntlR,  for  which  Williams  &  Bixler  paid 
plaintiff  $17,000.  It  was  put  into  opera- 
tion by  Williams  &  Bixler  at  their  expense, 
and  proved  a  success,  and  was  called  the 
"Hercules  Dredger."  Afterwards  "Gen. 
Wlllinms  and  Mr.  Palmer,  the  president  of 
the  plaintiff,  decided  it  was  time  to  secure 
by  patent  these  improvements;"  and 
Angell  gave  to  W.  Knox,  the  secretary  of 
plaintiff,  a  rough  idea  of  what  he  (Angell) 
thought  was  patentable,  and  requested 
Knox  to  examine  the  patent-office  reports, 
and  iearu  If  they  had  been  covered  by  pre- 
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Tions  patents;  it  not  being  certalu  at  the 
time  wIiich,or  how  many,  of  the  improve- 
mentB  were  new.  After  thoroagli  Inresti- 
gatiun,  it  was  learned  that  some  of  the 
improvements  were  new ;  and  rough  spec- 
ifications were  given  of  them  to  Dewey  & 
Co.,  patent  solicitors,  who  prepared  tlie 
papers  necessary  for  applications  for  pat- 
ents. Angell  signed  tlie  applications  as 
required  by  la  w ;  but  the  entire  expense  of 
procuring  the  patents  was  paid  one-half 
by  plnintiff,  and  one-half  by  Williams  & 
Bixler;  and,  with  the  full  knowledge  and 
consent  of  Angell,  they  were  to  have  the 
patents.  Angell  did  not  pay  anything 
whatever  towards  procuring  them,  and 
the  money  was  not  paid  for  Angell,  but 
by  and  for  plaintiff  and  Williams  &  Bixler. 
Angell  claimed  no  interest  in  the  patents 
whatever,  and  when  they  were  received  he 
turned  them  over  to  Palmer,  president  of 
the  plaintiO.  In  this  way  tliree  patents 
were  procured,  viz.:  No.  246,362,  issued 
August  30, 1881 ;  No.  26S.977,  issued  Decem- 
ber 12, 1882;  and  No.  278,482,  May  29. 1883. 
Afterwards,  under  similar  arrangements, 
plaintiff  was  employed  to  make  certain 
alterations  and  improvements  on  another 
dredger  called  the  "Atlas;"  and  another 
patent,  No.  293,932,  issued   February   19, 

1884,  was  procured.  All  these  patents 
were  Issued  to  Augell,  except  No.  268,977, 
which  was  issued  one-lialf  to  Angell  and 
one-half  to  Williams  &  filxler.  Angell  in 
his  testimony  says:  "I  have  never  in  any 
way  claimed  or  asserted  any  interest  in 
these  patents,  or  the  improvements  de- 
scribed therein.  *  *  *  I  took  the  situa- 
tion in  this  way:  Here  was  a  certain  job 
of  work  to  be  done,  for  which  the  foundry 
and  machine  worlis,  when  represented, 
would  probably  be  able  to  procure  the 
Job  and  make  some  money,  and  I  was 
there  in  their  employ,  and  I  considered  it 
a  duty  to  do  all  I  could  towards  fulfilling 
the  wants  of  these  parties,  customers  of 
that  concern,  and  I  started  in  to  get  up 
something  to  accomplish  that  particular 
object."  The  court  finds  that  no  assign- 
ment of  the  patents  was  made  by  Angell 
to  plaintifl,  but  that  be  held  the  same  In 
trust  for  plaintiff.  Ou  November  13. 1884, 
said  Angell  made  application  to  the  supe- 
rior court  to  be  discharged  from  his  debts 
as  an  insolvent  debtor;  and  on  March  13, 

1885,  a  decree  so  discharging  him  was  en- 
tered. He  was  actually  insolvent  at  the 
time  the  foregoing  transactions  took 
place,  but  be  testified  that  he  did  not  then 
know  of  his  insolvency,  and  considered  his 
financial  condition  good. 

We  have  alluded  to  some  extent  to  the 
evidence  in  the  case,  because  the  main 
point  made  by  appellants,  and  reiterated 
at  nearly  every  stage  of  their  argument, is 
that  there  is  no  proof  of  any  contract  be- 
tween Angell  and  plaintiff  by  which  the 
latter  was  to  own  one-half  of  the  patents. 
But  we  think  that  there  was  ample  proof 
of  such  contract.  Angell  expressly  stated 
to  the  president  of  plaintiff  that  the  latter 
was  to  have  one-half  of  the  patents,  and 
his  conduct  afterwards  was  a  continuous 
and  complete  ratification  of  that  state- 
ment. He  allowed  plaintiff  to  expend  its 
own  money  for  its  own  benefit  in  obtain- 
ing the  patents,  and  expressly  disclaimed 


any  Interest  therein  for  himself.  Certainly 
there  was  no  want  of  assent  on  his  part. 
It  is  contended  that  there  was  no  con- 
sideration for  the  contract;  but  Angell 
was  interested,  not  only  as  superintend- 
ent, but  also  as  a  stockholder  in  plaintiS 
to  procure  the  contract  with  Williams  & 
Bixler;  and  the  "prejudice  suffered"  by 
plnintiff  iu  paying  for  the  patents  was  a 
suflicient  consideration.  Civil  Code,  §  1605. 
Moreover,  it  is  difficult  to  see  how  appel- 
lants are  interested  in  that  question.  And 
the  same  may  be  said  of  the  point  that 
there  was  no  formal  action  taken  on  the 
matter  by  the  board  of  directors  of  plain- 
tiff; neither  the  corporation  nor  any  of  its 
stockholders  are  making  any  objection. 
Something  is  said  in  the  briefs  about  de- 
frauding creditors;  but,  in  the  first  place, 
there  is  no  evidence  of  any  intent  to  do  so, 
and,  in  the  second  place,  there  is  no  aver- 
ment in  the  answer  that  the  transFer  of 
the  improvements  and  the  right  to  pat- 
ents therefor  to  plaintiff  and  Williams  & 
Bixler  were  made  with  Intent  to  defraud 
creditors.  As  to  the  other  points  made, 
as  that  the  contract  was  about  property 
that  was  uncertain  and  not  In  esse,  that 
it  was  unfair  and  unjust,  etc.,  while  we 
think  that  they  are  not  well  taken  on  their 
merits,  it  is  sufficient  to  say  that  they  re- 
fer to  matters  in  which  third  parties, 
whether  creditors  or  not.  are  not  con- 
cerned. If  plaintiff,  through  carelessness, 
had  not  neglected  to  have  Angell  make  a 
formal  assignment  of  the  patents  as  they 
were  received,  which  Angell  was  always 
willing  to  do,  all  trouble  in  the  premises 
would  have  been  avoided.  The  Inchoate 
right  which  Angell  had  to  apply  for  pat- 
ents for  certain  Improvements  to  dredg- 
ing-machlnes  which  he  thought  he  had 
diiicovered,  "schemes  which  he  had  in  his 
head,"  was  nothing  that  could  have  been 
reached  by  a  creditor.  Curt.  Pat.  §§  174,175. 
It  was  merely  a  privilege  dependent  for  its 
exercise  upon  his  own  volition.  We  do 
not  know  of  any  process  by  which  he 
could  have  been  compelled  by  a  creditor 
to  procure  a  patent.  This  right  he  trans- 
ferred to  plaintiff  and  Williams  &  Bixler 
under  the  circumstances  above  stated. 
He  chose  to  perform  his  contract,  and  to 
allow  them  to  procure  the  patents  in  bis 
name  by  the  expenditure  of  their  own 
money;  and  we  think  that  the  court  be- 
low was  right  in  holding  that  one-half  of 
the  patents  thus  procured  was  in  justice 
and  equity  the  property  of  plaintiff.  The 
judgment  and  order  denying  a  new  trial 
are  aifirmed. 

We  concur:    Shabpstbin,  J.;   Db    Ha- 
ven, J. 

8B  Cal.  897 

Newman  v.  Ddane.    (No.  13,282.) 

(Supreme  Court  of  CaUfomia.    June  36, 1891.) 

Tbiai<  bt  Jubt— Actios  to  Recoveb  Rbai.  Prop- 

EKTT, 

In  an  action  for  tbe  possession  of  land  de . 
tendant  is  entitled  to  a  trial  by  jury,  under  Ckxle 
Civil  Proc.  Cal.  S  592,  giving  the  right  to  a  Jury 
trial  "in  actions  for  the  recovery  of  specific  real 
or  personal  property, "  and  plaintiff  caanot  de- 
prive him  of  this  right  by  framing  his  complaint 
so  as  to  make  the  action  on  e^iuty  case,  under 
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Code  dril  Froa  Cal.  <  738,  providing  that  anao- 
ticai  Toxs  be  brought  b^  any  person  against  an- 
other who  claims  an  interest  or  estate  in  real 
property  adverse  to  him,  for  the  purpose  of  de- 
termining such  adverse  claim. 

Department  2.  Appeal  from  eaperior 
coart,  city  and  county  of  San  Francisco; 
William  T.  Wallack,  J  udge. 

Code  Civil  Proc.  Cal.  §  788,  provides  that 
an  action  may  be  brought  by  any  person 
aKalnst  another  who  claims  an  estate  or 
interest  in  real  property  adverse  to  him, 
for  the  purpose  of  determining  such  ad- 
verse claim. 

Moses  6.  Cobb,  for  appellant.  Olney, 
Cbiekeriag  &  Tbomaa,  for  respondent. 

McFasland,  J.  The  plaintiff,  tnhlBcom- 
plaint,  merely  alleys  that  he  la  owner  In 
fee  "and  in  poBsession  "  of  certain  described 
land;  and  that  defendant,  without  any 
tifihx  whatever,  claims  an  Interest  or  es- 
tate in  said  land,  adyerse  to  plaintiff. 
The  complaint,  as  to  the  real  Issues  be- 
tween the  parties,  is  quite  cnlld-Iike  and 
bland,  and  does  not  contain  any  intima- 
tion that  defendant  was  in  the  actual  pos- 
session of  the  land,  and  that  what  plain- 
tifi  mainly  wanted  was  to  put  defendant 
out.  The  prayer  does  not  suggest  that 
plaintiff  would  like  to  have  a  writ  of  res- 
titution. But  the  answer  denies  all  the  al- 
legations of  the  complaint,  and  sets  up 
that  defendant  has  been  in  possession  of 
the  land  for  more  than  fifteen  years;  and 
the  court  finds  that  hs  had  been  thus  In 
possession  for  at  least  four  years  beforetbe 
commencement  of  the  action.  Judgment 
was  rendered  for  plaintiff,  which,  among 
other  things,  decrees  that  "plaintiff  do 
bave  a  writ  of  possession  of  said  premises 
as  against  the  defendant  and  all  persons 
claiming  under  him."  Fromtbe]ndgment, 
and  from  an  order  denying  a  new  trial, 
defendant  appeals. 

Before  the  commencement  of  the  trial  de- 
fendant duly  demanded  a  trial  by  jury; 
"but  the  court  refused  to  grant  lilm  the 
same,  on  the  ground  that  the  cane  was  an 
equity  case,  in  which  he,  said  defendant, 
was  not  entitled  to  a  jury  trial  as  a  mat- 
ter of  right."  Defendant  duly  excepted 
and  the  first  point  made  by  appellant  is 
that  the  court  erred  in  refusing  his  demand 
for  a  jury.  We  think  that  tlie  appellant 
was  clearly  entitled  to  a  jury;  not  only 
upon  the  principles  discussed  and  deter- 
mined in  Donahue  v.  Meister,  (Cal.)  25 
Pac.  Rep.  liWt),  but  In  accordance  with  the 
specific  language  of  section  593  of  the  Code 
of  Civil  Procedure,  which  exprensly  gives 
the  right  to  a  jury  trial  "in  actions  for 
the  recovery  of  specific  real  or  personal 
property."  In  the  case  at  bar,  where  the 
defendant  was  in  possession,  claiming  ad- 
versely to  plain  tin,  the  obviously  proper 
action  to  have  been  brought  was  what 
we  call  an  "action  of  ejectment," — that  is, 
an  action  "for  the  recovery  of  specific  real 
property," — in  which  caae  the  defendant 
would  have  been  clearly  entitled  to  a  jury. 
Plaintiff  has  endeavored  to  accomplish 
tbe  same  result— that  Is,  the  restitution 
of  possession — In  the  form  of  a  statutory 
action  under  section  738  of  the  Ci>de  of 
Civil  Procedure.  Assuming  that  said  seu- 
tioa  contemplates  a  case  where  tbe  plain- 


tiff is  out  of  poBseeslon  and  tbe  defendant 

in  posRession,  still  it  is  evident  that  the 
Dialntitf  herein,  by  simply  framing  bis 
complaint  in  a  particular  way,  could  not 
deprive  the  defendant  of  a  jury  trial  of  tbe 
issues  raised  by  his  answer.  For  theerror 
committed  In  refusing  theappellant  a  jury 
the  judgment  must  be  reversed,  and  it  is 
unnecessary  to  notice  tJie  other  points 
made  by  the  appellant.  Judgment  and 
order  reversed,  and  cause  remanded  for  a 
new  trial. 

We  concur:    Shahpstein,  J.;   Db   Ha- 

TEN,  J. 


Hbald  v.  Hekuy. 


81  Cal. 

(No.  13,094., 
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(Supreme  Court  of  CaltfomUu    June  27,  1891. ) 

PaisoirAL  AHD  AoBKT— Actios  on  Accoout— 
Interest. 

1.  In  an  action  to  recover  for  provisions  fur- 
nished to  a  third  person  on  defendant's  account 
it  appeared  that  defendant  owned  amino,  and  that 
the  provisions  were  furnished  toaboarding-hous« 
keeper,  where  the  miners  boarded,  under  an  agret- 
ment  between  plaintiff  and  defendant's  super- 
intendents at  the  mine  that  defendant  would  pay 
for  them.  Tbe  superintendents  had  purchased 
provisions  from  other  persons  for  the  use  of  the 
boarding-house,  and  defendant  had  paid  for  them 
to  plaintiff's  knowledge.  Held,  that  the  superin- 
tendents had  authority  to  make  the  agreement 
for  defeadant  as  his  ostensible  agents,  under 
Civil  Code  Cal.  S  2300,  providing  that  "an  agency 
Is  ostensible  when  the  principal,  intentionally  or 
by  want  of  ordinary  care,  causes  a  third  person 
to  believe  another  to  be  his  agent  who  is  not 
really  employed  by  him. " 

a.  When  it  is  uecessioy  to  the  operation  of  a 
mine  that  provisions  be  furnished  to  the  keeper 
of  a  bourdlng-housu  at  which  the  miners  live,  the 
superintendent  of  the  mine  has  authority  to  or- 
der the  provisions  to  be  lurnished,  and  to  bind 
the  operator  of  the  mine  to  pay  for  them,  but  not 
to  bind  him  to  pay  for  articles  not  necessary  for 
the  use  of  the  boarding-house. 

8.  Civil  Code  Cal.  S  83S7,  providing  thai 
"every  person  who  is  entitled  to  recover  damages 
certain  or  capable  of  being  made  certain  by  ca.- 
culation,  and  the  right  to  recover  which  is  ves  ■ 
ed  in  him  on  a  particular  day,  is  entitled  also  to 
recover  interest  thereon,  from  that  day,  except 
during  such  time  as  the  debtor  is  prevented  by 
law  or  by  the  act  of  the  creditor  from  paying  the 
debt, "  docs  not  apply  to  an  action  for  the  price 
of  goods  delivered  on  account. 

4.  Civil  Code  Cal.  §  1917,  authorizing  the  re- 
covery of  interest  on  "moneys  lent  or  due  on  any 
settlement  of  accounts, "  does  not  authorize  the 
recovery  of  interest  on  an  account  for  goods 
sold  and  delivered,  until  the  account  has  been 
settled,  and  the  balance  due  ascertained. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
WiLLUM  T.  Wallace,  Judge. 

Civil  Code  Cal.  §  3287,  provides  that  ev- 
ery  person  who  is  en  titled  to  recover  dam- 
ages certain  or  capable  of  being  made  cer- 
tain by  calculation,  and  the  right  to  re- 
cover which  Ih  vested  in  him  on  a  particu- 
lar day,  is  entitled  also  to  recover  interest 
thereon  from  that  day, except  during  such 
time  as  the  debtor  Is  prevented  by  law  or 
by  the  act  of  tbe  creditor  from  paying  the 
debt. 

Woi.  H.  H.  Hart,  {Aylett  R.  Cotton,  of 
counHel,)  for  appellant.  O.  O.  Blanchurd, 
Philip  Teare,  A.  C.  Adams,  Irwin  A  Irwin, 
and  A.  C.  Adams,  tor  respondentr^/^rt  l  r> 
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Gabouttk,  J.  This  Is  an  action  to  re. 
cover  f2,370.48  on  accunnt  of  gnodfi, 
wares,  and  merchandiee  sold  and  deliv- 
ered by  plaintiff  to  defendaat  at  his  spe- 
cial Instance  and  request,  and  also  lor 
money  paid  and  expended  for  the  use  ut 
defendant.  In  the  sum  of  $827.47  on  a  bal- 
ance of  accunnt.  Plaintiff  asks  Judgment 
{or  the  amounts  and  interest  upun  the 
items  of  the  account  from  the  time  they 
became  dan.  Defendant  admits  a  certain 
amountof  the  indebtedness  and  denies  the 
balance.  At  the  trial  judgment  went 
against  him,  and  heappealsfrum  the  judg- 
ment and  the  order  denying  his  motion  lor 
a  new  trial. 

The  plaintiff  is  the  owner  of  a  store  at 
Nashville,  Eldorado  county.  Defendant 
resides  at  the  city  of  iSan  Francisco,  and 
owns  a  mine  near  plaintiff's  store.  The 
goods,  wares,  and  merchandise  upon  ac- 
count of  which  this  action  was  brought 
were  furnished  by  plaintiff  to  one  Steln- 
Koenig,  who  kept  a  boarding-house  at  this 
mine  for  the  purpose  of  boarding  the  men 
therein  employed.  The  evidence  was  quite 
contradictory  in  many  respects,  and  In 
those  particulars  must  bo  held  to  support 
the  judgment.  Stein-Koenig,  it  appears, 
had  neither  capital  nor  credit;  and,  in  or- 
der that  he  might  continue  in  business,  so 
that  the  miners  would  have  a  place  to 
board,  Templeton  and  George  W.  Hendy, 
the  respectivesuperlntendentsof  the  mine, 
told  the  plaintiff  to  furnish  him  all  goods 
necessary  for  the  use  of  the  boarding-house, 
and  the  defendant  would  pay  for  the 
same.  As  near  as  can  be  ascertained  from 
the  brief  of  the  respondent's  counsel,  they 
rely  upon  an  ostensible  agency  in  tliese 
superintendents,  and  also  upon  a  special 
authorization  dlrectfrom  thedefendant  to 
the  superintendents  to  incur  this  indebted- 
ness. The  evidence  of  Stein-Kcenig  and 
Templeton  tends  quite  strongly  to  Indi- 
cate a  special  authority  from  defendant, 
and  the  evidence  also  Hcema  to  be  amply 
sufficient  tosupporta  finding  of  ostensible 
agency.  "  An  agency  is  ostensible  when 
the  principal  intentionally  or  by  want  of 
ordinary  care  causes  a  third  person  to 
believe  another  to  be  his  agent  who  is 
not  really  employed  by  him."  Section 
2300  Civil  Code.  The  evidence  shows  be- 
yond any  doubt  that  the  superintend- 
ents of  the  mine  were  purchasing  meat, 
flour,  milk,  etc.,  from  various  parties  (or 
the  use  of  the  boarding-house,  which  arti- 
cles were  paid  for  by  the  defendant,  and 
with  the  knowledge  of  plaintiff.  From 
these  facts  it  is  safe  tosay  that  the  defend- 
ant Intentionally  or  by  want  of  ordinary 
care  caused  the  plaintiff  to  believe  that 
these  mining  superintendents  were  his 
agents  in  the  purchase  of  these  articles 
from  plaintiff,  The  record  discloses  the 
fact  that  it  was  absolutely  necessai-y  that 
provisions  should  be  furnished  this  board- 
ing-house, in  order  tiiat  the  mine  might 
continue  in  operation;  and  It  would  seem 
that,  aside  from  any  express  authority 
from  the  defendant  to  purchase  these  arti- 
cles, and  regardless  of  the  question  of  os- 
tensible agency,  therespectivesuperintend- 
ents  of  the  mine,  by  virtue  of  their  posi- 
tions alone,  had  the  power  to  bind  the  de- 
fendant lor  the  payment  of  these  goods. 


Jones  V.  Clark,  42  Cal.  180;  Stuart  y. 
Adams,  (Cal.)  26  Pac.  Rep.  970.  Viewing 
the  case  from  any  of  the  foregoing  slitn  d- 
polnts,  we  are  unable  to  affirm  the  judg- 
ment to  the  extent  of  f81.74,  that  being 
the  value  of  articles  delivered  clearly  not 
for  the  necessary  use  of  the  boarding- 
house.  The  plaintiff  Is  not  entitled  to  in- 
terest under  the  first  count  of  his  coni- 
plalut.  Section  3287  of  the  Civil  Code  has 
no  application  to  this  character  of  actions. 
Section  1917  of  the  Civil  (;ode  limits  the  re- 
covery of  interest  to  "moneys  lent  or  due 
on  any  settlement  of  accounts,  from  the 
day  on  which  the  balance  is  ascertained." 
These  accounts  were  never  settled  and  a 
balance  ascertained.  The  Statutes  of 
1869-70,  p.G99,  was  similar  to  section  1817  of 
the  Civil  Code;  and  in  a  case  analogous 
to  this  it  was  said:  "The  court  below 
erred  in  rendering  a  judgment  for  inter- 
est on  the  account  sued  upon."  Bank  v. 
Norths m,  51  Cal.  387.  See,  also,  Brady  v. 
Wilcoxson,  44  Cal.  245. 

Let  the  judgment  be  reversed  and  the 
caused  remanded,  with  directions  tu  the 
trial  court  to  modify  the  Judgment  by 
striking  therefrom  the  sum  of  f  81. 74,  and 
also  the  amount  of  Interest  computed  up- 
on the  sum  found  due  under  thefirstcouut 
of  the  plaintiff's  complaint. 

WecoQcnr:   Patkbson,J.;  Harrison, J. 

Pbr  Curiam.  It  is  ordered  that  the 
opinion  filed  herein  on  the  27th  day  of 
June,  IHUl,  be  amended  (and  the  same  is 
hereby  amended)  by  striking  therefrom 
the  last  paragraph  thereof,  and  Inserting 
in  lien  tbei-eof  tlie  following:  "Let  the 
cause  be  remanded,  with  direction  to  tlie 
trial  court  to  modify  the  judgment  by 
striking  therefrom  the  sum  of  f 81. 74.  and 
also  the  amount  of  interest  computed  up- 
on the  sum  found  dueunderthe  tirst  count 
of  the  plaintlff'scomplaint:  the  judgment, 
thus  modified,  to  stand  affirmed  as  of  its 
date." 


M  Cal.  leg 
In  re  Misamorb's  Estate.  (No.  14,024.) 
(Supreme  Court  of  California.    July  8, 1891.) 

ADMINI3TKATOR8— -Settlement  of  Accoont— Lia- 
BiuTT  roB  Rents  and  Pkofjts — ^Laches. 

1.  The  probate  court  can  make  an  administra- 
tor responsible  for  rents  and  profits  of  his  de<»- 
dent's  land,  where  he  occupies  and  uses  it  as  His 
own. 

2.  Where  an  administrator  has  taken  posses- 
sion of  property  as  part  of  the  estate,  the  time 
before  the  settlement  of  his  account  is  not  to  be 
considered  in  determining  whether  the  heirs  hare 
been  guilty  of  laches  in  not  asserting  tlieix  claim 
thereto. 

Commissioners' decision.  In  bank.  Ap- 
peal from  superior  court,  Yaha  county; 
Philip  W.  Keyskk,  Judge. 

Forbes  &  Dinsm  ore,  for  appellants.  W'iii. 
G.  Murpby  and  E.  A.  b&vls,  tor  r»- 
spondent. 

FooTB,  C.  This  Is  an  appeal  from  an 
order  settling  and  allowing  the  final  ac- 
count of  an  administrator.  The  contest- 
ants and  appellants  are  the  children  and 
heirs  at  law  of  the  decedent.  The  princi- 
pal matter  at  issue  is  the  rusponaibiUly  .gl 
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tbe  administrator  for  rents,  lasues,  and 
profltB  derived  from  tbe  pogsesslon  and 
ocenpatlon  ot  a  certain  tract  of  land,  a 
posBeeaory  claim  left  by  ta Is  decedent.  The 
contestants  claim  that  the  ndiulnistrator 
Btaonld  be  cbarKed"wlth  this  land,  and 
-with  the  reasonable  value  ot  the  rents, 
issaes,  and  profits  thereof;  and  during 
the  periods  when  he  has  farmed  it  himself, 
and  made  a  profit  in  excess  of  the  reason- 
able value  of  the  rents,  issues,  and  profits, 
then  with  the  profit  made  by  him  out  of 
the  land."  In  opposition  to  this,  tbe  ad- 
ministrator claimed,  and  endeavored  to 
show,  that  the  decedent  had  no  title  to 
the  land ;  that  it  was  a  mere  poseeHsory 
or  "squatter's  claim;"  that  he  only  took 
possesBion  to  take  off  the  growing  crop 
of  the  year  1S66,  that  in  which  his  decedent 
died;  that  he  surrendered  tbe  land  under 
title  paramount  to  other  parties,  and  that 
he  afterwards  bought  it  from  tbe  true 
owners,  and  never  held  possession,  except 
adversely  tu  his  decedent's  estate,  save 
during  the  year  1806;  that  he  became  tbe 
owner  by  paramount  adverse  legal  title, 
and  has  always  held  it  as  such  since  1873, 
and  never  held  possession  as  administra 
tor  since  1867. 

As  to  the  point  made  that  the  probate 
eonrt  cannot  make  an  administrator  re- 
sponsible for  rents  and  profits  of  dece- 
dent's  land,  it  is  settled  that  It  can  do  so, 
where  he  occupies  and  uses  it  as  his  own. 
Walls  V.  Walker,  37  Cal.  431. 

So  far  as  the  flndlag  ot  laches  on  the 
part  ot  the  contestants  is  concerned,  we 
do  not  see  how  it  is  supported  by  tbe  evi- 
dence. Tbe  administrator,  as  trustee, 
£  resents  bis  final  account,  the  estate  be- 
ig  open  and  unsettled,  for  allowance; 
and  as  to  all  property  and  matters  over 
which  he  has  control,  and  about  which 
he  acts  In  that  capacity,  he  asks  that  they 
may  be  settled  in  this  proceeding.  To  say 
then  that  as  to  these  matters  which  per- 
tain to  bis  final  account  as  trustee,  and 
for  which  be  seeks  judicial  sanction,  tbe 
contestants  shall  not  be  beard,  because 
tbe  administrator  has  chosen  to  neglect 
the  final  settlement  of  tbe  estate,  hardly 
comports  with  the  doctrine  ot  courts  ot 
equity  in  such  cases.  It  might  be,  as  to 
the  span  ot  horses,  claimed  tu  be  exempt, 
that,  under  a  certain  state  of  facts,  the 
administrator  would  not  be  responsible 
for  tbem  to  tbe  contestants  in  this  action. 
Bat  the  state  of  facts,  vis.,  that  there  was 
an  order  nf  the  court  setting  them  aside  aa 
exempt,  and  thus  taking  them  out  ot  the 
estate,  does  not  appear  satisfactorily  to 
have  existed.  Hence,  as  thu  administra- 
tor took  tbem  as  estate  property,  the  con- 
testants are  not  prevented  by  laches  from 
having  him  to  account  for  them.  With 
reference  to  the  other  principal  matter, — 
that  is,  tbe  alleged  reeponsibillty  of  tbe 
administrator  for  the  rents.  Issues,  and 
profits  of  bis  decedent's  land, — It  may  be 
said  tbat,  if  tbe  evidence  and  findings 
showed  that  no  damage  resulted  to  tbe 
estate  from  his  surrender  ot  the  land,  or 
that  bis  surrender  was  to  a  paramount 
aaverse  title  asserted  by  another,  then  be 
wound  not  be  responsible  tor  rents,  issaes, 
or  profits.  But  neither  the  evidence  nor 
the  findings  sufficiently  show  such  a  state 


of  facts.  It  becomes  unnecessary  to  make 
special  meution  of  any  ot  the  other  points 
made,  but,  for  tbe  reasons  stated,  we  are 
of  opinion  that  the  judgment  and  order 
Bboald  be  reversed. 

We  concur:    Tbmplb,  C.  ;  VajVcubf,  C. 

PerCcjriau.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  reversed. 


to  Cal.  16S 

NuTTALL  V.  LovEJOT  ct  al.    (No.  13,666.) 
(Supreme  Court  of  CcMfovnia.     July  3, 1891.) 
Swamp  Lands — Application  to  PoKOHAg«— Is- 

0ONS18TBNT  FINDINGS — NBW  TrIAU 

1.  No  right  to  swamp  and  overflowed  land, 
granted  by  the  United  States  totho  several  states 
by  Act  Cong.  Sept  28,  1850,  could  attach  by  rea- 
son of  an  application  to  purchase,  made  before 
the  land  was  segregated  ana  set  apart  to  the  state. 

9.  In  an  action  to  establish  title  to  swamp 
and  overflowed  land,  in  which  the  adaptability 
of  the  land  to  cnltivatlon  was  a  material  issue, 
the  court  found  that  the  land  was  subject  to  pe- 
riodical overflow,  and  not  suitable  for  cultiva- 
tion, but  further  found  that  Itwas  in  cultivation, 
and  other  facts  inconsistent  with  the  finding  tbat 
it  was  unfit  for  cultivation.  Held  that,  as  the 
suitability  of  the  land  for  cultivation  was  not 
determined,  and  was  a  material  issue,  a  decision 
based  on  the  finding  of  the  ultimate  lact  tbat  it 
was  unfit  fur  cultivation  was  a  decision  against 
the  law,  and  a  new  trial  was  properly  granted. 

In  bank.  Appeal  from  superior  court, 
Tnlare  county ;  William  W. Cross,  Jud^e. 

N.  O.  Bradley,  G.  E.  La  wreace,  and  W. 
A.  Gray,  for  appellants.  Lambersoa  & 
Taylor,  for  respondent. 

Paterson,  J.  A  contest  arose  in  the 
office  ot  the  surveyor  general  as  to  which 
one  ot  tbe  parties  hereto  had  tbe  better 
right  to  purchase  tbe  land  in  controversy, 
and  on  March  28, 1888,  an  order  was  made 
referring  the  ccmtest  to  the  superior  court 
of  the  county  ot  Tulare  for  a  final  deter- 
mination of  the  conflicting  claims.  That 
court  found  that  the  land  In  controversy 
was  on  September  28,  1850,  and  ever  since 
has  been,  swamp  and  overflowed  land, 
and  as  such  became  tbe  property  of  the 
state  by  virtue  of  tbe  act  of  congress 
passed  September  28,1850;  that  the  land 
was  segregated  and  set  apart  to  tbe  state 
of  California  on  October  14, 1884,  and  on 
December  1st  following  a  certified  copy  of 
the  township  plat,  duly  approved,  was 
filed  with  the  register  of  the  state  land- 
offloe:  that  on  December  81,  1883,  tbe  de- 
fendant Lovejoy  filed  an  affldavit  and  ap- 
plication in  due  form  for  tbe  purchase  ol 
the  land  in  tbe  ofiice  of  the  surveyor  gen- 
eral, which  application  was  approved  by 
said  surveyor  general  on  October  15, 1886; 
that  on  December  9, 1885,  tbe  register  ot 
the  state  land-office  issued  and  delivered 
to  defendant  Lovejoy  a  certificate  of  pur- 
chase in  due  form,  and  said  certificate  has 
never  been  annulled  or  canceled  ;  that  the 
defendant  Hall  filed  his  application  in  due 
form  to  purchase  the  land  September  9, 
1887;  that  tbe  plaintiff,  Nnttall,  filed  his 
affidavit  and  application  in  due  form  to 
purchase  the  laud  on  January  12,  1888. 
Thedefendaut  Stevenson  made  no  appear- 
ance   at   the  trial,  and  judg^i^^gf^ 
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H^alnst  blm  by  default.  The  court  ren- 
•dered  judcrnient  in  favor  of  the  defendant 
Hall;  and  the  plaintiff.  Nuttall,  and  the 
defendant  Lovejoy  both  moved  the  court 
for  a  new  trial.  The  plaintiff's  motion 
was  granted,  and  the  motion  of  the  de- 
fendant Lovejoy  was  denied.  The  defend- 
ant Lovejoy  appealed  from  the  judgment 
and  from  the  order  denying  her  motion  for 
a  new  trial,  and  the  defendant  Hnll  ap- 
pealed from  the  order  granting  plaintiff  a 
new  trial,  bat  did  not  appeal  from  the 
Judgment. 

The  defendant  Lovejoy's  application  to 
purchase  having  been  filed  before  segrega- 
tion by  the  United  States  to  the  state,  no 
i-ight  attached  by  reason  of  such  applica- 
tion, nor  by  reason  of  the  subsequent  ap- 
proval and  certificate  of  purchase  issued 
to  her.  Buchanan  v.  Nagle,  (Cal.)26  Pac. 
Rep.  612.  The  court,  therefore,  properly 
decided  against  her  claim,  and,  as  no  er- 
rors of  law  occurred  at  the  trial,  her  mo- 
tion for  a  new  trial  was  properly  denied. 
Her  appeal  from  the  judgment  is  also 
without  merit.  She  alleged  in  her  answer 
that  the  lands  were  unfit  for  cultivation. 
The  defendant  Hall  alleged  the  same 
thing.  She  is  the  only  party  who  has  ap- 
pealed from  the  judgment.  If  the  findings 
show  that  the  lana  is  unfit  for  cultiva- 
tion, she  cannot  complain;  it  is  a  finding 
in  her  favor.  If  they  show  that  the  lauds 
are  unfltfor  cultivation,  it  is  a  finding  out- 
side of  the  issues  between  her  and  the  de- 
fendant Hall,  who  has  not  appealed  from 
the  judgment.  Estate  of  Doyle,  73  Cal. 
r>()4,15  Pac.  Rep.  125;  Bulwer  Con.  Min.Co. 
V.  .Standard  Con.  Mln.  Co.,  83  Cal.  589.  23 
Pac.  Rep.  1102.  In  any  event,  a  finding  as 
to  the  character  of  the  land  could  in  no 
way  affect  the  right  of  the  defendant 
Lovejoy.  because,  as  stated  above,  no 
right  could  attach  by  reason  of  an  appli- 
cation filed  before  the  lands  were  segre- 
gated. 

We  think  the  court  did  not  err  In  grant- 
ing the  plaintiff's  motion  for  a  new  trial. 
The  plaintiff  alleged  that  he  was  an  act- 
ual settler  on  the  land,  and  that  said  land 
was  suitat*le  forcultivation.  The  findings 
of  the  court  on  the  issue  as  to  the  charac- 
ter of  the  land  are  uncertain  and  contra- 
dictory. The  court  found  that  at  all  time 
stated  the  land  had  been,  ''and  yet  is,8ub- 
ject  to  periodical  overflow,  and  is  not 
suitable  for  cultivation;"  but  afterwards 
found  that  the  land  was  formerly  a  por- 
tion of  the  bed  of  Tulare  lake,  and  "was 
first  uncovered  by  the  receding  waters  of 
said  lake  in  the  summer  of  1883,  and  the 
waters  of  said  lake  rose  again  and  cov- 
ered said  land  in  the  spring  of  1884;  that 
ever  since  the  fall  of  1884  said  waters  have 
been  gradually  receding,  and  in  the  fall  of 
18.S7  said  land  was  again  wholly  uncov- 
ered, and  since  said  time  such  waters 
have  so  receded  that  at  the  time  of  this 
trial  they  were  at  least  four  miles  from 
any  portion  of  said  lands;  •  •  •  that 
the  said  land  Is  level,  and  of  good  quality, 
of  sandy  loam,  and  can  be  readily  plowed, 
seeded,  and  cultivated  by  the  ordinary 
processes  of  tillage;  that  the  plaintiff 
Nuttall,  plowed  a  few  acres  of  said  land 
in  March,  188.8,  and  sowed  the  same  with 
barley  and  alfalfa;  that  the  laud  was  so 


dry  at  that  time  that  for  lack  of  moisture 
but  a  small  portion  of  the  seed  then  sowed 
by  him  germinated,  and  that  portion 
which  did  so  germiuate  soon  died  for  lack 
of  moisture,  there  bavins  been  no  rain, 
after  said  seeds  were  sown,  sufficient  to 
wet  up  the  ground  where  they  were  sown ; 
that  more  than  one-half  of  said  seed  re- 
mained in  the  ground  where  sown  until 
the  rains  came  in  the  month  of  November, 
188S,  when  such  seeds  germinated,  and  the 
alfalfa  and  barley  plants  coming  there- 
from are  now  growing  on  said  land;  that 
the  country  surrounding  said  lake  was 
formerly  used  as  a  vast  pasture  for  the 
raising  ot  stock,  but  uf  recent  years  it 
has  been  entered  upon  by  persons  who 
have  broken  it  up  and  plowed  and  farmed 
the  land,  and  constructed  numerous  irri- 
gating ditches  tor  the  purpose  of  taking 
water  from  the  several  streams  hereinbe- 
fore named,  and  conducting  it  upon  their 
said  lands  for  the  purposes  of  irrigation, 
and  by  such  means  a  great  quantity  of  the 
waters  of  said  streams  is  being  each  year 
taken  therefrom  for  said  purpose  and  con- 
ducted upon  said  lands ;  that  in  the  year 
1862,  said  year  being  an  exceptionally  wet 
season,  the  waters  of  said  lake  suddenly 
raised  to  a  great  height;  and  again  in  the 
year  1867,  said  year  being  an  exceptionally 
wet  season,  the  waters  of  said  lake  again 
suddenly  raised  *o  a  great  height,  and, 
should  a  season  again  occur  such  as  either 
the  season  ot  1S62  or  the  season  of  1867, 
the  land  mentioned  in  finding  1  would  be 
entirely  covered  by  the  waters  ot  said 
lake;  and  the  numerous  ditches  lending 
out  of  said  rivers  and  creeks,  and  the 
large  body  of  land  used  for  agricultural 
purposes,  and  irrigated  by  waters  drawn 
from  said  streams,  would  not  prevent  the 
sudden  rise  of  said  lake  and  the  overflow 
of  said  land  by  the  waters  thereof."  While 
the  finding  of  the  court  that  the  land  is 
unsuitable  for  cultivation  is  the  finding  of 
an  ultimate  fact,  it  is  inconsistent  with 
the  other  facts  found  and  quoted  above; 
and  for  this  reason  the  court  below  prop- 
erly set  aside  the  findings  and  granted  a 
new  trial. 

It  is  claimed  that  the  plaintiff  was  not 
entitled  to  a  new  trial  on  the  ground  that 
th<4  decision  is  "against  law,"  and  in  sup- 
port of  his  contention  uppeilaut  Hail  cites 
cases  holding  that  a  new  trial  cannot  be 
granted  upon  the  ground  that  the  conclu- 
sions of  law  are  not  supported  by  the 
findings  of  fact.  This  may  be  conceded. 
The  question  here  is  not  whether  the  court 
below  erred  in  its  conclusions  of  low,  but 
whether  the  findings  fail  to  dispose  of 
some  muterlfil  issue.  As  between  the 
plaintiff  and  tlie  defendant  Hall,  the  ques- 
tion as  to  the  character  of  the  land — 
whether  it  was  suitable  or  unenitabiefor 
cultivation — was  a  material  issue.  That 
issue  has  not  been  disposed  of,  because  the 
findings  are  so  inconsistent  and  contra- 
dictory that  it  is  impossible  to  tell  there- 
from whether  the  land  is  or  Is  not  suita- 
ble for  cultivation.  Where  the  findings 
do  not  determine  all  the  issues  raised  by 
the  pleadings  with  respect  to  which  evi- 
dence was  introduced,  the  decision  is 
against  law,  and  a  new  trial  mav  be 
granted   on    that^^  groun^^^f^v. 
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Bocbe.  BB  Cal.  15;  Hayne,  New  TrialB  & 
App.  §  99.  The  judgment  and  the  orderu 
are  affirmed. 

We  concur:    McFarland,  J. ;  Habbison, 
J.;  Shabfbtbin,  J.;  Db  Havbn,  J. 


W  Cal.  1S7 

Barnbabt  v.  Fulkerth  et  &1.   (No.  IS,- 
682.) 

(Suprem«  Court  <if  California.  Jnly  3, 1891.) 
EsTOPPBii—PLiADixQ— Replevin. 
In  an  aotioo  of  replevin  against  a  sheriff, 
the  defendant  justified  under  an  execution  at^alnst 
a  third,  person,  and  pleaded  that  before  levying: 
on  the  gooda  in  plaintiff's  possession  plaintiff 
stated  to  him,  in  answer  to  his  inquiries,  that 
the  goods  belonged  to  the  execution  debtor,  and 
that  plaintiiT  held  possession  as  pledgee.  The 
answer  further  stated  "that  the  lery  was  made 
In  sole  reliance  upon  the  statement  of  plaintiff.  " 
Held,  that  the  answer  sufBciently  pleaded  an  es- 
toppel, under  CkJde  Civil  Proc.  Cal.  g  19«2,  subd. 
8,  which  providesthat,  "whenever  a  party  has  de- 
liberately led  another  to  believe  a  particular 
thing  true,  and  to  act  upon  such  belief,  be  can- 
not be  i>ermittod  to  falsify  it. " 

CornmisshmerB*  decision.  In  bank.  Ap- 
peal front  superior  conrt,  Stanlslaae  coun- 
ty; William  O.  Minor,  .Tudpre. 

Wright  &  Unxen,  for  appellant.  W.  E. 
Tamer,  for  redpondents. 

Fitzgerald,  C.  TIiIb  is  an  action 
brought  hy  plaintiff  against  the  defend- 
ants to  recover  the  possession  of'  4,2.55 
bags  of  veheat,  alle^ted  to  have  been 
wrongfully  and  unlawfully  taken  by  the 
defendants  from  the  possesHlon  of  plain- 
tiff, or  for  the  sum  of  $8,260,  the  alleged 
value  thereof,  in  case  delivery  cannot  be 
bad,  and  for  the  further  sum  of  f 2,000  as 
damages  for  the  detention  thereof.  The 
answer  specifically  denies  the  material  al- 
legations of  the  complaint,  and  Justifies 
under  writs  of  attachment  and  execution. 
PlaintiS  demurred  generally  to  the  an- 
swer, and  separately,  upon  the  same 
Around,  to  that  part  of  it  setting  up  mat- 
ter by  fay  of  an  afiBrmative defense.  The 
demurrer  was  overruled,  and  thecase tried 
by  the  court,  without  a  jury,  and  Judg- 
ment rendered  in  favor  of  plaintiff  in  the 
sum  of  ¥2,510,  and  costs.  This  appeal  is 
taken  by  plaintiff,  on  the  Judgment  roll 
alone,  from  that  part  of  the  Judgment 
which  denies  to  him  a  portion  of  the  relief 
claimed  and  demanded  by  him  In  this  ac- 
tion. The  case  has  been  here  before  on 
appeal,  and  is  reported  In  73  Cal.  526, 15 
Par.  Rep.  89.  All  the  questions  necessary 
to  the  decision  of  the  case  were  then  de- 
cided, and  are  now  the  law  of  the  case, 
with  the  single  exception  of  the  matter  by 
way  of  estoppel  in  pats,  pleaded  for  the 
first  time  in  the  answer  as  amended,  after 
the  case  was  reversed  on  the  former  ap- 
peal, but  which  was  sought  to  be  proved 
and  was  relied  npon  as  a  defense  at  the 
previoas  trial.  As  to  whether  the  matter 
set  up  by  way  of  estoppel  was  necessary 
to  be  pleaded,  we  are  not  called  upon,  in 
view  of  the  amended  answer,  to  decide. 
But  this  court  on  tlietormer  appeal  so  con- 
sidered and  disposed  of  the  questlims  of 
estoppel  raised  by  the  evidence  in  the 
case,  and  relied  on  as  matters  of  defense, 
Cal.Rep.  26-28  P.— 26 


against  the  objections  made  and  urged 
by  pinintitt,  upon  the  ground  that  sucb 
defense  was  not  available  because  it  was 
not  set  up  In  the  answer.  Thefacts  necessa- 
ry for  a  proper  understanding  of  tne  case, 
as  now  presented  tor  decision,  are  sub- 
atantlally  as  follows:  In  November,  1878, 
H.  O.  Matthews  and  his  wife  commenced 
an  action  in  the  district  court  of  Stanis- 
laus county,  against  oneJ.T.  Davis,  tore- 
cover  on  his  promissory  note  madein  their 
favor  for  $3,500.  Alter  the  filing  of  the 
complaint  a  writ  of  attachment;  was 
Issued  at  their  instance  against  the  prop- 
erty of  Davis,  and  placed  in  the  bands  of 
the  defendant  Fulkerth,  the  sheriff  of  the 
county,  who  executed  the  same  by  levying 
upon  and  taking  into  his  possesBion,  as 
the  property  of  Davis,  the  wheat  in  con- 
troversy. This  wheat  was,  at  the  time  of 
the  levy,  in  the  possession  of  the  plaintiS, 
Barnbart,as  pledgee,  to  whom  it  bad  been 
previously  delivered,  by  transfer  and  In- 
dorsement of  the  warehouse  receipt  by 
Davis,  us  collateral  security  for  the  pay- 
ment of  the  sum  of  $2,500  and  interest, 
theretofore  loaned  by  him  to  Davis.  Im- 
mediately upon  the  service  by  the  sberlB 
of  a  copy  of  the  attachment  and  the  no- 
tice in  writing,  usual  In  such  cases,  upon 
the  plaintiff,  Barnhart,  ne,  Barnhart,  in 
answer  thereto  and  In  response  to  inquir- 
ies made  at  the  time  by  the  sheriff  and 
the  attorney  of  Matthews  and  wife, 
claimed  and  represented  to  them  that  he 
held  poBBession  of  the  wheat  as  pledgee  of 
Davis:  that  Davis  was  the  owner  thereof; 
and  that  all  be  wanted  was  his  money. 
The  object  of  this  inquiry,  as  the  plaintiff 
knew,  and  In  response  to  which  he  made 
the  foregoing  statement,  was  for  the  pur- 
pose of  ascertaining  whether  Davis  was 
the  owner  of  the  wheat  in  question,  and 
whether  it  was  subject  to  be  levied  upon 
us  such.  The  sheriff  then  Immedlatel}' 
tendered  to  plaiutiff,  in  manner  and  form 
as  required  by  law,  the  sum  of  $2,600, 
which  sum  was  in  excess  of  the  amount 
due.  This,  after  admitting  its  sufficiency, 
Barnhart  refused  to  accept.  The  sherlB 
then  deposited  the  money  with  the  county 
treasurer  to  the  order  of  plaintiff,  and 
notified  him  to  that  effect,  but  plaintiff 
gave  him  notice  that  he  would  not  accept 
it.  The  sheriff  and  the  attorney  of  Mat- 
thews and  wife  having  no  knowledge  dif- 
fering from  the  representations  and  infor- 
mation given  b}'  the  plaintiff  In  relation 
to  the  ownership  of  the  wheat  in  ques- 
tion, and  believing  and  relying  solely 
thereon,  as  plaintiff  knew  they  would, 
the  sheriff  then,  In  obedience  to  the  in- 
structions of  the  attorney  of  Matthews 
and  wife,  given  after  the  money  tendered 
was  deposited  with  the  county  treasurei 
to  plaintiff's  order,  and  immediately  pre- 
ceding the  levy,  executed  the  writ  of  at- 
tachment hy  levying  upon  and  taklnginto 
bis  posBession,  as  the  property  of  Davis, 
the  wheat  In  controversy,  which  he  after- 
wards placed  in  the  possession  of  his  co- 
defendant,  Ferley,  for  the  safe-keeping  and 
protection  thereof.  After  this  action  was 
commenced,  and  during  the  detention  ol 
the  property  in  question  by  the  sheriff  un- 
der the  writ  of  attachment, Matthewsand 
wife  recovered  Judgment  against  Davis  lot 
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the  amount  claimed,  with  Interest  and 
costti,  and  therenprin  execution  was  duly 
Jsaiird  and  levied  by  the  defendant  Fulkertb, 
an  Hheriff,  upon  this  wheat,  as  the  proper- 
ty of  DaviB,  and  he  sold  250  tons  of  it,  leav- 
ing 25  tona  which  he  released  from  execu- 
tion, notliyine  plaintiff  at  the  time  thereof. 
After  the  sale,  defendant  Fnikertb  again 
tendered  to  plaintiff  the  full  amount  due 
from  Davis,  which  he  refused  to  accept. 
The  defendant  Fnlkerth  then  withdrew 
the  deposit  from  the  county  treasurer,  and 
placed  it  in  a  solvent  bank,  bnt  in  his  own 
name,  where  he  has  ever  since  kept  it, 
with  the  full  knowledge  of  the  plaintiff, 
and  being  at  all  times  ready  and  willing 
to  pay  it  over,  with  interest  up  to  the 
date  of  the  tender.  It  further  appears 
that  the  plaintiff  applied  for  and  received 
from  Davis  other  security  which  was  am- 
ply  sufficient  to  pay  Davis'  indebtedness 
to  him,  and  that  the  wheat  which  is  the 
subject  of  this  action  was  not  the  proper- 
ty of  Darls  at  the  time  he  delivered  Che 
possession  of  It  to  plaintiff. 

These  are  substantially  the  tacts  as 
shown  by  the  findings,  and,  as  none  of  the 
evidence  taken  at  the  trial  was  brought 
up  by  the  record,  they  must  be  presumed 
to  be  supported  by  the  evidence.  The 
questions  in  relation  to  the  ownership  of 
the  grain  and  the  sufficiency  of  the  tender 
were  settled  adversely  to  plaintiff  by  the 
decision  of  this  court  on  the  former  ap- 
peal, so  that  they  are  not  now  proper  sub- 
jects for  discussion.  This  case  is  therefore 
narrowed  down  to  the  question  whether 
the  plaintiff  is  estopped  from  denying  the 
truth  of  the  statements  intentionally  and 
deliberately  made  by  him  to  the  defend- 
ant Fulkerth  and  the  attorney  of  the  at- 
taching creditors,  which  he  led  them  to 
believe  were  true,  and  upon  which  belief 
they  acted  solely  in  making  the  levy  re- 
ferred to.  It  is  contended  by  appellant 
that  the  demurrer  should  have  been  sus- 
tained on  the  ground  that  the  matter  of 
estoppel  relied  on  as  a  defense  is  not  suffl- 
ciently  pleaded  in  the  answer;  and,  fur- 
ther, that  neither  the  pleadings  nor  find- 
ings are  sutflclent  to  support  the  judg- 
ment based  upon  an  estoppel.  Section 
1962,  subd.  8,  Code  Civil  Proc,  provides: 
"  Whenever  a  party  has,  by  his  own  decla- 
ration, act,  or  omission, intentionally  and 
deliberately  led  another  to  believe  a  par- 
ticular  thing  true,  and  to  act  upon  such 
belief,  he  cannot.  In  any  litigation  arising 
out  of  snch  declaration,  act,  or  omission, 
be  permitted  to  falsify  it."  Conceding, 
hut  not  deciding,  that  this  estoppel  is  not 
embraced  within  that  class  of  estoppels 
in  pais  necessary  to  be  pleaded,  we  are 
of  opinion  that  the  answer  is  in  all  re- 
spects sufficient,  and  that  the  matter 
pleaded  by  way  of  estoppel  meets  fully 
the  requirements  of  theabovesectlonofthe 
Code  of  Civil  Procedure.  We  think  the  de- 
murrer was  properly  overruled.  Mr.  Jus- 
tice Thohnton,  who  delivered  the  former 
opinion  in  this  case,  uses  the  following 
languaj;e  with  rernrence  to  the  queHtion  of 
estoppel  Involved  here:  "Wedo  not  think 
tills eHtoppel  made  oiit,for  the  reason  that 
Itdoes  not  appear  that  thelevy  was  made 
In  sole  reliance  upon  the  statements  made 
by  Baruburt. "    The  answer  avers,  among 


other  things,  by  way  of  estoppel,  and  the 
court  so  flnds,  "that  the  levy  was  made 
In  sole  reliance  upon  the  statement  of  the 
plaintiff,  Barnhart."  As  theestoppel  here- 
in was  sufficiently  pleaded,  and  the  find- 
ings follow  and  support  the  allegations 
of  the  pleadings,  we  are  of  the  opinion 
that  the  plaintiff  is  estopped  from  deny- 
ing the  truth  of  the  statements  out  of 
which  this  action  arose,  and  which  were 
made  by  him  at  the  time  and  under  the 
circumstances  referred  to;  also  from  set- 
ting up  title  to  the  property  in  question  in 
any  one  bat  Davis;  and,  further,  that  the 
judgment  based  thereon,  and  upon  which 
this  appeal  is  taken,  should  be  affirmed, 
and  we  so  advise. 

Weconcar:  Bblchicb,C.C.;  YanclieFiC. 

Peb  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


W  Cat.  174 

Peoplk  v.  Brooks.    (No.  20,772.) 

(Supreme  Court  qf  CaXiSamia,    July  6, 1S91.) 

Urimihal  Law— New  Tbiai/— Oibcretiok  op  Tsiai. 

COCBT, 

A  motion  for  a  new  trial  in  aoriminal  case 
Is  largely  addressed  to  the  discretion  of  the  trial 
court;  and  a  motion  en^anted  upon  the  ground  that 
the  verdict  is  not  sustained  by  the  evidence  will 
not  be  roversed,  except  where  there  is  no  ovU 
denoe  which  conflicts  with  that  upon  which  the 
verdict  rests. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county;  J.  W.  McKinlg;, 
Judge. 

W.  B.  B.  Hart,  Atty.  Gen.,  and  Prank 
P.  Kelly,  Diet.  Atty.,  for  the  People.  V.  C. 
Stephens  and  J.  A.  DonneU,  for  respond- 
ent. 

Pbr  Ccriam.  A  motion  for  a  new  trial 
in  a  criminal  cause  Is  very  largely  ad- 
dressed to  the  discretion  of  the  court  be- 
fore which  the  trial  was  had ;  and.  when 
one  of  the  grounds  upon  which  it  is  asked 
Is  that  the  verdict  is  contrary  to  the  evi- 
dence given  in  the  cause,  the  action  of  that 
court  in  granting  the  motion  will  not  be 
reversed  by  this  court,  unless  the  record 
clearly  shows  that  there  was  no  evidence 
which  conflicted  with  that  upon  which  the 
verdict  rested.  In  the  present  case  the  ac- 
tion of  the  court  in  granting  the  motion  is 
fully  sustained  by  the  matters  cuntnlned 
In  the  bill  of  exceptions,  both  upon  the 
foregoing  ground,  and  also  upon  the 
ground  of  newly-discovered  evidence  con- 
tained In  the  affidavits  offered  upon  the 
motion  on  the  part  of  the  deleudnnt.  The 
order  is  affirmed. 


MCai.m 
TouNa  v.  Aguirrb.    (No.  14,036.) 
(Supreme  Court  of  California.    July  10, 1891.) 

APPEAI. — SOPPICIENCT  OP  EviOESCE. 

Where  theovldenoe  is  sufficient  to  support 
the  verdict  the  judgment  will  not  be  disturbed. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  W.  H.  Clark,  Judge. 

Action  by  W.  H.  Young  against  M.  Q. 
Agulrre  to  recover  possession  of  personal 
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property.  Verdict  and  lodgment  (or  plain- 
tiff, and  new  trial  denied.  Defendant  ap- 
pealti.    Affirmed. 

John  Hayaea  and  Jesse  V.  Watermaa, 
tor  appellant.  B.  H.  Appel,  for  respond- 
ent. 

Vanclief,  C.  The  action  Is  for  tlie  re- 
covery of  the  possession  of  personal  prop- 
erty alleged  to  have  been  wronprfolly  tak- 
en from  the  plaintiff  by  the  defendant. 
The  defendant,  being  sheriff,  jastlfies  the 
takinK  of  the  property  by  virtue  of  a  writ 
of  attachment  against  one  Cooke,  alleging 
that  the  property  belonged  to  Cooke,  and 
was  SDbJect  to  the  attachment.  Trial  by 
]nry,  verdict  and  Jadgment  for  plaintiff. 
Defendant  appeals  from  the  Judgment  and 
from  an  order  denying  his  motion  for  a 
new  trial.  The  plaintiff  claims  the  proper- 
ty by  purchase  from  Cooke,  made  40  days 
prior  to  the  attachment.  The  appellant 
makes  two  points :  (1)  That  the  evidence 
does  not  justify  the  verdict  of  the  jury,  in 
that  it  fails  to  show  that  the  alleged  trans- 
fer nf  the  property  from  Cooke  to  plaintiff 
waa  accompanied  by  an  immediate  deliv- 
ery, and  followed  by  an  actual  and  con- 
tinued change  of  possession;  and  (2)  that 
the  verdict  is  against  law,  for  the  reason 
that  the  jury  must  have  dlsrefjarded  an 
instrnction  of  the  court  as  follows:  "If  yon 
find  that  there  was  no  actual,  open,  un- 
equivocal change  of  possession,  carrying 
with  it  the  usual  marks  and  indications 
of  ownership, manifested  bysnch  outward 
signs  as  would  render  It  evident  to  the 
world  that  the  possession  ot  Cooke  bad 
wholly  ceased,  and  that  the  claims  of  the 
vendee  wre  absolute,  then  you  shall  find 
for  the  defendant. "  The  two  points  are 
Babstantially  the  same,  and  present  only 
the  single  qnestioo:  Does  the  evidence 
jastify  a  finding  that  the  transfer  was  ac- 
companied by  an  Immediate  delivery,  and 
followed  by  an  actnal  and  continued 
rbaoge  of  possession?  This  question 
should  be  answered  affirmatively,  and  ap- 
pellant's claim  to  the  contrary  is  not  suffi- 
ciently plausible  to  justify  a  statement  of 
the  evidence  here.  I  think  the  judgment 
and  order  should  be  affirmed. 

We  concur:   Belchbb,  C.  C.  ;  Foots,  C. 

Per  Cukiam.  For  the  reasons  given  in 
tbeforegolng opinion  tbejudgment  and  or- 
der are  affirmed. 


Hakson  et  aJ.  v.  Tompki.vb. 

(Supreme  Court  of  WatMmaUm.     July  1, 1801.) 

Vesdob  and  Vbjjdeb — MiSREPREsesTATioNs— Ac- 
tion ON  Debt  not  Qdi— Recohd  osi  Appeal. 

1.  In  an  action  on  a  note  giiren  in  part  pay- 
ment of  a  tract  of  land,  which  the  vendor  repre- 
sented to  contain  86.  SO  acres,  but  which  in  fact 
contained  only  26.50  acres,  he  can  recover  only 
for  the  actual  acreage;  and  it  is  immaterial 
whether  the  repTesentatioa  was  made  knowingly 
or  liy  mistake. 

3.  Where,  in  an  action  on  a  note  not  due,  the 
complaint  alleges  that  defendants  were  abont  to 
leave  the  state  without  making  provisions  for  its 
payment,  and  the  allegation  is  denied  by  answer, 
a  failure  to  prove  the  allegation  is  fatal  to  a  re- 
covery. 


8.  The  supreme  coort  will  not  consider  a  state 
ment  ot  facts  which  has  nut  been  certified  to  b; 
the  trial  judge. 

Error  to  superior  court,  Snohomish 
county. 

Action  by  George  E.  Tompkins  against 
Ole  Hanson  on  a  note.  Judgment  for 
plaintiff.    Defendant  appealed.    Reversed. 

W.  P.  Bell,  L.  F.  Hart,  and  Andrews  <C 
Burnes,  for  plaintiff  In  error.  Cruddock  di 
Miller,  tor  defendant  in  error. 

DuNBAB,  J.  This  was  an  action  brought 
upon  a  promissory  note  for  $350  not  yet 
due,  and  for  $50  attorney's  fee,  with  un 
allegation  that  defendants  were  about  to 
remove  from  the  state  of  Washington  and 
the  Onlted  States,  refusing  to  make  ar- 
rangement for  securing  the  payment  of 
said  debt,  with  prayer  for  Judgment,  and 
for  the  issuance  of  a  writ  of  attachment. 
Affidavit  for  attachment  was  filed.  The 
answer  admits  the  execution  of  the  note, 
and  r.lleges  want  of  consideration;  alleges 
the  fact  to  be  that  plaintiff  sold  defendant 
a  certain  tract  of  land  for  $1,350,  $1,000  of 
which  was  paid  down,  and  the  note  for 
$.3.'>0  was  given  for  the  balance  of  th»  pur- 
chase price  of  said  land ;  that  the  number 
of  acres  bought  was  understood  to  be  40, 
at  an  agreed  price  of  $33.75  per  acre.  This 
land  was  composed  of  lot  No.  2,  and  a 
small  portion  of  the  N.  W.  Ji  of  sc<-tlon  22, 
township  29  N.,  of  range  5  E.  of  Willam- 
ette meridian.  That  plaintiff,  intending 
to  cheat  the  defendant  and  co-defendant, 
falsely  and  fraudulently  repreHentcd  to 
them  that  said  lot  2  contained  Wt)^  acres, 
when  in  truth  and  in  fact  it  contained  but 
26%  acres;  and  that,  wholly  and  solely  re- 
lying on  the  said  fraudulent  and  false  rep- 
reeentatiuus  of  plaintiff, defendant  and  co- 
defendant,  believing  there  were  40  acres  In 
said  tract  ot  land,  signed  the  said  note 
for  $350.  That  the  plaintiff  iigrced  with 
and  promised  defendant,  on  the  12th  day 
of  December,  18S9,  to  deed  to  them  a  sutii- 
cient  amount  of  land  off  of  the  east  side  of 
the  north-west  quarter  of  said  section  22 
to  make,  when  added  to  lot  2,  40  acres. 
That  In  the  following  Febrnary,  1800.  the 
defendant  first  learned  that  lot2contalned 
but  iRJi  acres  of  land,  whereupon  they  went 
to  plaintiff,  and  offered  and  demanded  of 
him  to  deed  them  10  acres  more  land  off 
the  east  side  of  the  north-west  quarter  of 
the  north-west  quarter  of  said  section  22, 
or  to  rescind  said  contract ;  and  demand- 
ed of  him  their  money,  viz.,  $1,000,  and 
their  note,  for  which  they  offered  to  deed 
said  land  bnck  to  plaintiff;  and  plaintiff 
refused  to  return  to  defendants  their  note 
and  money,  or  any  part  thereof.  All  of 
the  allegations  in  the  answer  were  denied 
in  the  reply,  and  on  these  Issues  the  cause 
was  tried  Other  matters  were  alleged  in 
the  answer,  but  their  consideration  is  not 
necessary  to  the  determination  of  this 
cause.  Two  statements  of  fact  came  up 
with  the  record,  but  this  court  can  only 
consider  the  statement  certified  to  by  the 
trial  judge.  Both  plaintiff  and  defendant 
testified  that  it  was  the  Intention  to  con- 
vey 40  acres  of  land ;  the  real  contention 
being  whether  or  not  40  acres  of  land  had 
really  been  conveyed.  There  seems  little. 
If  any,  doubt  from    the  testimony  that 
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lot  2,  Instead  of  containing  86^  acrea,  act- 
ually contained  only  26%  acrea. 

Several  InHtractionB  were  presented  and 
requested  by  defendants,  which,  we  think, 
correitly  stated  the  law;  but,  as  the  re- 
verse of  such  instructions  was  given  by 
the  court,  we  will  notice  it.  Among  other 
instructions  the  court  gave  the  follow- 
ing: "If  you  should  find  that  as  a  matter 
of  fact  said  plaintiff  did  represent  said 
tract  to  contain  36.50  acres  when  as  a 
matter  of  fact  It  only  contained  26.50  acrea, 
you  must  still  And  a  verdict  for  the  plain- 
tiff, unless  you  further  find  by  a  prepond- 
erance of  the  evidence  that  the  plaintiff 
knew  at  the  time  be  madesuch  representa- 
tions that  the  same  were  false,  and  made 
them  with  the  intent  thereby  to  deceive 
the  defendants,  if  the  mistake  (If  you  find 
there  was  a  mistake)  was  a  mutual  one, 
and  innocently  made  by  the  plaintiff,  he 
cannot  becharged  therefor  In  this  action.  " 
This  Instruction  was  plainly  erroneous. 
It  the  defendants  relied  upon  the  represen- 
tations of  the  plaintiff,  and  were  led  to  be- 
lieve by  such  representations  that  lot  2 
contained  36)^  acres,  when  in  fact  It  only 
contained  26!i  acres,  and  were  induced  by 
such  representations  to  purchase  said  lot 
as  a  lot  of  36}i acres.  It  makes  no  difference 
whether  plaintiff  knew  such  representa- 
tions to  be  false  or  not,  be  is  Uabld.  If  he 
knew  the  lot  did  not  contain  &6%  acres, 
and  represented  to  defendants  that  It  did, 
he  would  be  guilty  of  fraud  and  deceit; 
but  if  he  did  not  know  it,  and  believed 
that  the  representations  he  made  were 
true,  and  defendants,  acting  upon  such 
representations,  were  damaged  because  it 
eventuated  that  they  were  not  true,  the 
liability  of  the  plaintiff  would  be  thesame. 
In  neither  case  will  be  be  allowed  to  re- 
tain the  benefit  flowing  from  bis  misrepre- 
Hentation.  Mr.  Justice  Story  thus  states 
the  rule:  "Whether  a  party  thus  misrepre- 
senting a  material  fact  knew  It  to  be  false, 
or  made  the  assertion  without  knowing 
whether  It  wore  true  or  false,  is  wholly 
immaterial;  for  the  affirmation  of  what 
one  does  not  know  or  believe  to  be  true  is 
equally.  In  morals  and  law,  as  unjustlfia^ 
ble  as  theafiirmation  of  what  is  known  to 
be  positively  false. "  lStory,Eq.  Jur.  §193, 
and  note.  See,  also.  Page  v.  Bent,  2  Mete. 
(Mass.)  371 ;  Stone  v.  Denny,  4  Mete.  (Mass.) 
151;  Mllliken  v.  Thomdike,  103  Mass.  382: 
Bennett  v.  Judson,  21  N.  Y.  238;  Litchfield 
V.  Hutchinson,  117  Mass.  195.  In  fact  this 
view  of  the  law  Is  so  well  established  that 
we  think  It  not  necessary  to  comment  fur- 
ther upon  it. 

There  Is  another  phaseof  thiscasowhich 
is  fatal  to  the  judgment.  This  action  was 
brought  upon  an  alleged  debt  notyet  due. 
The  complaint  alleged  that  thedefendants 
were  about  to  depart  from  the  state  with- 
out making  any  provision  for  the  payment 
of  the  note,  and  also  that  the  defendants 
had  disposed  of  their  property  with  intent 
to  delay  and  defraud  their  creditors.  These 
allegations  M-ere  denied  by  the  answer, 
and  no  proof  was  offered  at  the  trial  in 
support  of  them.  These  are  material  alle- 
gations to  the  complaint,  and  the  facta 
therein  set  forth  must  be  proven,  like  any 
other  fact,  to  authorize  judgment.  See 
Cox  y.  Dawaon,  29  Pac.  Rep.  973,  (decided 


by  this  conrt  at  thia  term.)  Jndgmrat  im 
reversed,  and  the  cause  remanded  to  the 
lower  court,  with  instructiona  to  proceed 
in  accordance  with  thla  opinion. 

ANDERa,  C.  J.,  and  Scott,  Stiles,  and 
HoYT,  J  J.,  concur. 


—— ~~         (2  Wash.  St.  461) 

Sbattlb  Land  Co.  t.  Dat. 

(Supreme  Cvwrt  of  Wa8Mngton.    June  IT,  1891.) 
Bbokbr — CounssioN — Evidbnce. 

1.  Wliere  a  broker  agrees  to  sell  land  apon 
condition  that  the  owner  shall  first  make  tSOO  out 
of  the  sale,  the  broker  to  have  the  rest  of  the 
profit  as  his  commission,  he  Is  notentitled  to  com- 
mission for  merely  finding  a  purchaser,  where  the 
sale  to  sach  purchasar  fails  through  on  aooount 
of  a  defect  in  the  title. 

2.  Where  a  party  is  testifying  as  to  a  oonver 
sation  between  himself  and  the  opposite  party,  he 
may  relate  a  statement  he  made  in  such  conver- 
sation as  to  the  provisions  of  a  certain  written 
instrument,  especially  where  testimony  has  been 
Introduced  tending  to  show  tiiat  aoob  instrameiit 
was  loat. 

Appeal  from  superior  court.  King  coun- 
ty ,  T.  J.  HuMBs,  Judge. 

V.  H.  Fabia  and  Geo.  D.  Blake,  for  ap- 
pellant. McCIure,  Wbeeler  &  Thompaoa, 
lor  appellee. 

Scott,  J.  Appellant  brought  thia  ault 
to  recover  f  1,500  from  appellee,  aa  a  com- 
mission due  for  finding  a  purchaser  for 
certain  real  estate.  The  controversy  waa 
in  relation  tu  the  contract  between  the 
parties  to  the  action.  Appellant  claimed 
that  appellee  listed  the  property  In  the  or- 
dinary manner  with  it  for  aale,  and 
agreed  to  pay  appellant  aucb  sum  aa  it 
could  aell  it  for  in  excesa  of  f  16,600;  that  it 
found  a  purchaser  ready  and  willing  to  buy 
the  property,  and  pay  fl8,000  for  it, 
but  that  upon  Investigation  the  title 
proved  to  be  defective,  by  reason  whereof 
the  sale  was  prevented.  Appellee  disput- 
ed that  the  contract  waa  as  claimed  by 
appellant,  and  contended  that  the  agree- 
ment was  in  the  nature  of  a  joint  specula- 
tion between  the  parties,  by  the  terms  of 
which  appellant  was  to  receive  nothing 
unless  the  sale  was  actually  made.  He 
also  insisted  that  the  title  was  not  defect- 
ive, but  admitted  that  the  party  procured 
by  appellant  refused  to  take  the  property 
on  account  of  what  be  alleged  and  was 
advised  was  a  defect  therein.  Appellant 
claimed,  further,  that  if  the  title  was  not 
defective,  and  if  the  contract  waa  as 
claimed  by  appellee,  it  was  his  duty  to 
have  entered  into  a  contract  with  the 
proposed  purchaser  at  the  first  crppor- 
tunity,  thereby  binding  him  ao  that  he 
would  have  been  compelled  to  take  the 
property,  and  aa  appellee  did  not  do 
so,  appellant  waa  entitled  to  recover. 
The  jury  found  a  verdict  for  the  defend- 
ant. Appellant  claims  that  there  waa  no 
evidence  to  sustain  thia  verdict,  and  that 
it  was  entitled  to  recover  upon  appellee's 
own  showing.  It  seems  that  appellee  had 
only  a  bond  for  a  deed  to  the  property, 
which  was  about  to  expire.  This,  bow- 
ever,  was  not  the  defect  complained  of.  C. 
B.  Holman,  appellant's  secretary,  and 
who  was  acting  for  appellant  in  the  prem- 
ises, aald  in  his  testimony  that.  In  making 
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the  oontraet,  the  defendant.  Day,  stated 
to  bim  that  he  had  a  piece  of  land  undeir 
bond,  which  he  was  willing  to  sell  for  $l<i,- 
500  net  to  him,  and  a^lced  him  if  they 
could  procure  a  porchHser;  tiiat  lie  told 
bim  he  believed  they  could,  and  that  there- 
upon Day  listed  the  property  with  them 
at  the  price  mentioned,  agreninK  to  give 
them  all  over  that  price  they  could  sell  it 
for,  and  amureU  him  that  the  title  was  all 
right;  that  they  sold  the  property 
through  L.  H.  Griffith  &  Co.  to  a  Mr. 
Blewett  for  $18,000,  and  took  a  checlc 
thereon  for  $500,  which  he  gave  to  the  de- 
fendant at  the  depot  of  the  Lake  Shore  & 
Eastern  Railway  as  he  (Day)  was  about 
to  leave  for  home;  that  Day  made  no  ol)- 
jection  to  the  sale,  and  assured  bim  that  It 
was  all  right;  that  a  day  or  so  after  that 
— the  next  day  he  thought — the  defendant 
was  down  again,  and  they  went  to  the 
office  of  Griffith  &  Co.,  and  there  met  Mr. 
Blewett,  who  then  againaaid  he  was  will- 
ing to  pay  the  price  for  the  land.  Wit- 
ness di<l  not  purport  to  give  all  the  con- 
versation that  took  place  there,  but  ad- 
mitted that  Day  urged  Blewett  to  take 
the  property  "  before  some  little  prelimina- 
ries of  tlie  title  were  straightened  out, " 
which  Blewett  refused  to  do.  On  cross- 
examination,  witness  also  admitted  that 
he  had  tried  to  get  the  Guaranty  Title  & 
Insurance  Company  to  insure  the  title  to 
the  property,  and  that  he  failed  to  effect 
such  InsuraDce.  He  said  be  did  not  un- 
derstand the  failure  was  due  to  any  dere<!t 
in  the  title,  but  rather  to  delay  upon  the 
part  of  the  company  in  acting  upon  the 
proposition.  There  was  testimony  to 
Bhow  that  the  attempt  to  Insure  was  pri- 
or to  the  negotiations  with  Blewett.  Ed- 
ward Blewett,  the  person  to  whom  the 
sale  had  been  made,  testified  that  he  had 
no  conversation  with  Mr.  Day  until  he 
had  bought  the  land  from  Mr.  Griffith,  and 
then  went  to  see  Day  about  the  title. 
Day  said  he  would  clear  tlie  title  up  or 
give  him  the  money  back;  that  he  asked 
liim  how  long  it  would  take  to  clear  it  up ; 
Day  told  h'm,  and  he  said  he  would  take 
his  money  back  ;  that  by  the  terms  of  the 
proposed  purchase,  as  he  understood 
them,  the  title  was  to  be  made  satisfactory 
to  him.  The  defendant  testified  that,  at 
the  first  conversation  he  had  with  Hol- 
man  in  regard  to  selling  the  land,  ho  said 
to  Holman  that  he  had  the  property,  un- 
der a  bond  for  $16,000,  from  J.  H.  Mc- 
Graw;  that  the  bond  would  expire  in  10 
days,  and  that,  If  they  could  sell  the  land 
within  that  time,  he  would  give  them 
half  of  what  they  (the  plaintiff  and  Day) 
could  make  on t  of  It;  that  they  made  an 
effort,  and  failed,  and  when  the  bond  was 
about  to  expire  he  again  saw  Holman, 
and  told  him  he  was  going  to  be  bothered 
to  raise  the  money  to  take  tlie  land,  and 
that,  if  they  could  make  bim  $500  out  of  it, 
be  would  rather  have  that  than  nothing, 
and  that  they  could  have  all  they  could 
sell  It  for  over  $10,500;  that  he  did  not 
discuss  the  matter  of  title  with  him  ;  that 
he  never  said  to  them  that  the  title  to 
the  land  was  good;  that  he  did  not  pre- 
tend to  have  any  title;  that  Holman  saw 
the  bond,  and  also  an  abstract  of  the  ti- 
tte,  which  ho  got  and  gave  to  him,  and 


that  Holman  knew  all  about  it;  that  at 
one  time  he  had  some  talk  with  him 
about  getting  the  title  insured;  that  Hol- 
man at  that  time  was  trying  to  make  a 
pool  with  otlier  parties  to  take  tlie  land, 
and  was  afraid  something  might  come 
up,  and  suggested  that  they  get  it  in- 
sured, each  of  them  to  pay  one-half  of  the 
cost.  Holman  testified  that  he  made  no 
effort  to  sell  the  property  after  the  negoti- 
ations with  Blewett. 

Appellant  moved  to  strike  out  the  testi- 
mouy  of  defendant  as  to  the  time  the  bond 
had  to  run,  on  the  ground  that  it  was  not 
the  best  evidence.  Testimony  bad  been  in- 
troduced tending  to  show  the  subsequent 
loss  of  the  bond,  which  appellant  claimed 
was  not  HUfflcient  to  admit  parol  proof  of 
its  contents.  The  court  remarked  that 
the  witness  had  been  allowed  to  testify  to 
the  length  of  time  the  bond  bad  to  run 
without  objection, and  denied  the  motion, 
to  which  appellant  excepted.  There  was 
no  error  therein.  The  testimony  was  not 
offered  to  prove  the  contents  of  the  bond, 
but  was  given  In  showing  the  defendant's 
version  of  the  contract  he  entered  into 
with  the  appellant,  and  as  a  part  of  the 
conversation  which  took  place  at  the  time 
between  the  defendant  and  Holman.  The 
defendant  further  testilied  that  he  accept- 
ed the  $500,  and,  when  Mr.  Blewett  refused 
to  take  the  property,  he  gave  it  liack  to 
him  ;  that  the  bond  bad  then  expired,  but 
that  Mr.  McGraw  took  no  ailvuntageof 
the  lapse,  and  at  his  request  executed  a 
deed  to  Blewett,  which  he  (Day)  tendered 
to  Blewett,  and  which  Blewett  refused  to 
accept.  Witness  testified  that  he  always 
believed  the  title  to  be  good,  and  believed 
so  now.  The  deeds  showing  the  chain  of 
title  were  not  sent  up.  but  it  appeaix  from 
the  testimony  that  the  defect  complained 
of  was  that  the  deed  to  McGraw  ran  to 
"John  H.  McGraw,  trustee, "  and  a  ques- 
tion was  made  as  to  the  effect  of  such  u 
description.  The  character  of  the  detect, 
however,  or  whether  there  was  any  de- 
fect, is  immaterial,  if  the  contract  was  as 
claimed  by  the  defendant,  and  the  jury 
must  have  adopted  hU  view  of  it.  It  is 
not  contended  that  there  was  any  unrea- 
sonable delay  upon  the  part  of  Day  in 
procurine  and  tendering  the  deed  to  Blew- 
ett, or  In  undertaking  to  carry  out  his 
part  of  the  agreement.  It  is  not  claimed 
that  any  demand  was  made  by  appellant 
at  the  time  Holman  gave  Day  the  check, 
or  at.  any  time  that  he  should  enter  into 
a  contract  with  Blewett.  Hud  there  been 
such  a  demand,  and  an  unreasonable  de- 
lay or  failure  upon  the  part  of  appellee, 
appellant's  poHition  would  be  well  taken; 
and  this  would  be  true,  in  the  absence  of 
a  demand,  had  there  been  any  neg1et;t  or 
failure  of  the  defendant  to  undertake  to 
fulfill  his  part  of  the  agreement.  But 
there  was  no  evidence  of  such  a  failure. 
On  the  contrary,  there  was  testimony  by 
appellant  that  on  the  next  day  after  de- 
fendant was  notified  of  the  bargain,  ho  re- 
turned to  town,  and  procwjded  to  per- 
form his  part  of  It,  and  that  at  this  very 
time — the  first  meeting  between  Blewett 
and  Day — Blewett  objected  to  the  condi- 
tion of  the  title,  and  refused  to  take  the 
property,  which  Day  was  urging  bim  to 


Digitized  by  LjOOQ IC 


76 


PACIFIC  BEPOBTEB,  Vol.  27. 


4Wa8h. 


do,  or  to  allow  Dnytlme  to  remove  or  cor- 
rect the  allegred  delect.  Undoubtedly,  it 
the  facta  were  according  to  appellant's 
contention  that  the  contract  with  Day 
was  the  ordinary  one  to  spU  upon  com- 
mission, and  that  Day  represented  that 
che  title  was  all  right,  or  if  nothing  was 
said  about  tlie  title,  and  appellant  had  no 
knowledge  of  any  defect  therein  which 
would  he  likely  to  cause  a  non-completion 
ot  a  sale  it  might  negotiate,  appellant  was 
entitled  to  recover.  There  was  subntan- 
ttally  no  controversy  over  the  law  applica- 
ble to  such  contracts,  but  the  Jury  found 
that  the  contract  was  as  claimed  by  the 
defendant;  that  appellant's  pay  was  con- 
tingent upon  the  fact  that  the  sale  shoald 
be  completed ;  and  that  he  (Day)  should 
lirst  receive  f 500  in  excess  of  the  $16,000  he 
was  to  pay  McOra  w ;  this  was  a  condition 
precedent,  and  there  was  evidence  to  sup- 
port the  verdict,  and  that  the  circum- 
etauces  connected  with  the  prtiperty  were 
known  to  appellant,  and  the  contract  be- 
tween it  and  Day  was  made  with  reference 
thereto;  that  appellant  as  well  as  Day 
took  chances  upon  the  sale  being  com- 
pleted and  the  money  received;  that  it 
was  a  joint  speculative  undertaking,  by 
which  the  profits  were  to  be  divided;  thut 
the  second  conversation  was  had  in  the 
light  of  the  prior  talk  upon  the  subject, 
and  was  connected  therewith;  and  also 
In  the  second  conversation,  according  to 
tJhe  defendant's  testimony,  it  was  stated 
and  made  a  condition  that  ho  was  to  first 
make  $500  out  of  any  sale  appellant  might 
arrange  for  or  negotiate.  How  could 
Day  make  anything  unless  the  sale  was 
completed?  Thesubsefjuent  conversation, 
according  to  Day's  version  of  It,  simply 
provided  for  a  different  recompense  to  be 
paid  appellant  in  case  of  a  sale,  from  that 
which  was  first  agreed  upon,  and  did  not 
changethe  previous  understanding,  except 
as  to  the  price  appellant  was  to  receive; 
nothing  was  said  by  either  party  tending 
to  show  anything  otherwise  diHeren* 
Appellant  also  claims  that  the  Instruc- 
tions given  to  the  jury  were  erroneous, 
but  it  does  not  appear thatany exceptions 
were  taken  thereto,  ajd  consequently  no 
point  Is  raised  as  to  them.  Judgment 
affirmed. 

Anders,  C.  J.,  and  Stiles  and  Hoyt, 
JJ.,  concur. 

SCHETTLEB  V.  VeNDOME  TURKISH  BaTR  Co. 

(Supreme  Court  of  Washington.    June  17,1891.) 
Mechanic's  Lien— Fixtorbs— Landlord  asd 
"Tenant — Personal  Propehty. 
Code   Wash.  1881,  c.  138,  which  gives  me- 
chanics liens  on  real  property,  has  no  appiicution 
to  work  done  for  a  tenant  on  his  macbineryand 
appliances  used  by  him  on  the  demised  premises, 
but  not  80  attached  to  the  realty  as  to  become 
part  of  it 

Appeal  from  superior  court,  KIngconnty. 
Kilgen,  Kelleher  &  Emory,  for  appellant. 
I.  if.  Hall,  for  appellee. 

Scott,  J.  Appellant  waa  a  tenant  oc- 
cupying certain  roomsinabuildingknown 
as  tlie  "Kilgen  Block, "  in  the  city  of  Seat- 
tle, and  was  conducting  a  bathing  estab- 


lishment therein.  Appellee  did  some  work 
for  appellant  in  the  way  of  repairing, 
moving,  and  refitting  various  steam  and 
soil  pipes,  and  in  changing  some  of  the 
other  appliances  used  In  carrjdng  on  said 
business,  and  furnished  certain  materials 
used  in  performing  said  work.  Appellee's 
claim  being  disputed,  he  filed  a  notice  ot 
a  lien  purporting  to  cover  appellant's 
leasehold  interest  in  said  rooms,  and  the 
engine,  boilers,  machinery,  water-works, 
and  all  of  the  appliances  used  in  said  es- 
tablishment, and  sought  to  foreclose  such 
lien  in  thisactlon.  Appellant  claimed  that 
the  work  was  not  performed,  and  the  ma- 
terials were  not  used  lu  the  construction, 
alteration,  or  repair  of  the  building,  or 
of  any  structure;  that  it  was  all  done  or 
used  upon  personal  property  not  attached 
to  the  building,  so  as  to  become  a  part  of 
it;  and  that  no  lien  could  be  had  thereon 
under  such  circumstances:  and  appellant 
moved  for  a  nonsuit  upon  this  ground 
when  the  appellee's  case  was  closed.  The 
court  reopened  the  case,  to  allow  further 
proof  bj'  appellee  of  the  nature  and  char- 
acter of  the  work,  and  appellee  Introduced 
testlmon.y  in  relation  thereto,  which, 
however,  fully  sustained  appellnnt's  claim 
that  the  things  uoon  which  the  work  was 
performed,  and  lor  which  the  materials 
were  furnished,  were  all  independent  of 
the  building  and  there  was  no  testimony 
or  proof  to  the  contrary.  Nevertheless, 
the  court  rendered  a  judgment  and  decree 
for  the  plaintiff.  A  further  point  is  made 
by  appellant  that  it  was  entitled  to  a  trial 
by  jury  to  ascertain  the  sum,  if  any, 
which  it  was  owing,  the  amount  claimed 
being  disputed,  and  a  trial  by  jury  de- 
manded. That  there  can  be  no  Uen  ob- 
tained upon  personal  property,  under  the 
provisions  of  chapter  138  of  the  Code  of 
1881,  relating  to  ''liens  of  mechanics  and 
others  upon  real  property,"  under  which 
the  lien  here  is  claimed,  we  have,  in  effect, 
decided  since  this  case  was  tried  In  the 
superior  court,  (see  Kellogg  v.  Manufac- 
turing Co.,  Wash.,  25  Pac.  Rep.  461,)  and 
there  was  no  law  authorizing  such  a  lien. 
There  is  nothing  In  the  case  of  which  equi- 
ty could  take  cognizance,  and  appellant's 
points  are  well  taken.  The  case  is  reversed, 
and  remanded  to  the  court  below,  with 
Instructions  to  dismiss  the  suit  without 
prejudice,  however,  to  an  action  at  law  to 
recover  the  amount  claimed. 

Anders,  C.  J.,  and  Duncar,  Uott, 
Stiles,  JJ.,  concur. 


Vail  v.  Tillman  et  al. 

(.Supreme  Court  of  WashingUtn.  June  10, 1891.) 

Specii'io  Performance— Contbact — Mvtuai,  Mis- 
take—Plbadimo. 

A  complaint  for  specific  performance  of  a 
contract  to  convey  one  acre  of  land  "off  of  the 
north-west  comer"  of  a  certain  lot,  forwhich  the 
buyer  is  "to  give  his  note,  puyablo  nine  months 
from  date, "  is  sufllcient  on  demurrer,  when  it  al- 
leges that  it  was  intended  to  couvei'  "ono  acre,  to 
be  taken  in  a  square  form  out  of  the  north- west 
corner"  of  such  lot,  the  buyer  to  pay  "one  dollar 
in  cash  at  this  date,  and  the  balance  nine  months 
from  date, "  and  that  by  mutual  mistake  these 
elements  were  omitted  from  the  contract. 
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Appeal  from  district  court,  Clallam  conn- 
ty. 

Action  by  Oeorge  W.  Vail  against 
Cbarlea  Tillman  and  others  tor  specific  per- 
formance of  a  contract  to  convey  lands. 
A  demurrer  to  the  complaint  was  sus- 
tained, and  plaintiff  appeals.    Reversed. 

Fiocb,  Saook  &  Glasgow,  lor  appellant. 

HoYT,  J.  Appellant  by  his  complaint 
filed  In  the  lower  court  sought  to  secure 
the  specific  performance  of  a  contract  for 
the  purchase  of  certain  lands  therein  de- 
scribed. The  memorandum  of  the  con- 
tract,  reduced  to  writing,  and  signed  by 
the  appellees,  was  as  follows:  "This  is  to 
certify  tbat  we  have  this  day  sold  to 
George  W.  Vail  the  following  acre  of  land, 
to- wit,  off  of  the  north-west  corner  of  sub- 
urban lot  or  block  tiiirty-one,  (31.)  loca- 
ted on  the  town-site  established  by  the  U. 
a.  government  at  Port  Angeles,  Washing- 
ton Territory,  for  which  we  agree  to  make 
a  warranty  deed  to  George  W.  Vail  and 
his  heirs  at  our  earliest  convenience,  and 
for  -which  George  W.  Vail  is  to  give  his 
note,  payable  nine  months  from  date,  and 
a  mortgage  on  the  land  purchased  to  se- 
cure the  payment  of  the  note.  "  The  com- 
plaint alleged  that  after  the  making  of 
said  contract  the  appellees  put  the  appel- 
lant in  poRsesslon  of  the  land  In  question; 
that  appellant,  with  the  knowledge  and 
consent  of  appellees,  had  fenced  the  same, 
and  made  certain  improvements  thereon, 
and  was  Htlll  In  tha  open  poBsessioii  there- 
of. It  will  be  seen,  by  an  examination  of 
said  memorandum,  that  some  of  the  ele- 
ments necessary  to  a  perfect  contract  ara 
omitted,  but  I  am  inclined  to  the  opinion 
that  such  omissions  are  not  sufficient  to 
invalidate  said  contract,  when  taken  in 
connection  with  such  possession  and  Im- 
provements, as  the  complaint  alleges  on 
the  part  of  the  appellaut.  But,  be  this  as 
it  may,  the  allegations  of  the  complaint 
Mufficleotly  show  that  the  omlHsinns  lu 
said  memorandum  occurred  through  the 
mutual  mistake  of  theparties  thereto,  and 
that  the  con  tract  which  was  in  fact  agreed 
to  by  the  parties,  and  which  was  intended 
to  have  beenembodiedinsaid  writing,  was 
as  follows:  "This  is  to  certify  that  we 
have  this  day  sold  to  Oeorge  W.  Vcdl  the 
following  acre  of  land,  to-wlt,  one  acre,  to 
be  taken  in  a  square  form  out  of  the  north- 
west comer  of  suburban  lot  thirty-one, 
(31,)  located  in  the  town-site  established 
by  the  United  States  government  at  Port 
Augeles,  Washington  Territory,  for  which 
we  agree  to  make  a  general  warranty  deed 
at  out  earliest  convenience,  and  for  which 
George  W.  Vail  1b  to  pay  us  one  hundred 
dollara,  as  follows :  One  dollar  in  cash  at 
this  date,  and  ninety-nine  dollars  nine 
months  from  date,  with  ten  per  centum 
per  annum  Interest  from  date:  and  the 
said  George  W.  Vail  agrees  to  give  us  bis 
note  for  said  deferred  payment,  and  to  se- 
cure the  payment  of  said  note  by  a  first 
mortgage  on  the  said  premises. "  I  think 
the  memorandum  thus  Intended  to  have 
been  executed  Is  clearly  within  the  princi- 
ples of  the  case  of  Langert  v.  Ross,  (decid- 
ed by  this  court,)  24  Pac.  Rep.  443,  and 
must  therefore  be  held  to  be  sufficient. 


The  demurrer  to  the  oomplaint,  of  course* 
admitted  all  the  allegations  as  to  mistake. 
puBsesBion,  etc. ;  and,  as  the  contract  al- 
leged to  have  been  the  con  tract  of  the  par- 
ties as  intended  by  them  is  sufficient,  it  fol- 
lows that  the  demurrer  to  the  complaint 
should  have  been  overruled;  and  tbat,  for 
the  error  of  the  court  in  sustaining  it,  the 
judgment  must  be  reversed,  and  the  cause 
remande<I  to  the  court,  with  instructions 
to  overrule  the  demurrer,  and  proceed  in 
said  action  in  accordance  with  the  princi- 
ples of  this  opinion. 

Andebs,  C.  J.,  and  Stii.es,  Scott,  and 
DuNBAU,  jj.,  concur. 


Mebsman  y.  State  Ins.  Co. 
(Supreme  Court  of  WaghingUm.   June  17, 1891.) 

FlBB  InSUBAMOB— ACTIOy  OH  FOUOr— -LlMITA- 
TIOKS. 

Where  a  policy  of  fire  insurance  provides 

that  no  action  upon  the  policy  "sball  be  sustained 
unless  commenced  within  six  months  after  the 
fire, "  an  action  cannot  be  brought  on  the  policy 
after  the  lapse  of  six  months  and  three  days  after 
the  fire,  even  tfaouvh  the  policy  also  provides 
that  no  action  shall  be  begun  until  certain  exam- 
inations have  been  made,  whioh  examinations 
were  not  made  nor  waived  by  the  company  untU 
13  days  after  the  fire.    Dukbab,  J,,  dissenting. 

Appeal  from  superior  court,  Clarke 
county. 

E.  R.  Coovert  and  R.  A  E.  B.  WWInms 
&  Carey,  for  appellemt.  Gilbert  A  Snow, 
for  respondent. 

Andkbb,  C.  J.  This  is  an  action  upoQ  a 
fire  insurance  policy  issued  by  appellant 
to  appellee  to  recover  a  loss  amounting 
to  f221,  alleged  to  have  been  sustained  b.v 
appellee  by  reason  of  the  destruction  by 
fire  of  the  property  insured.  The  cou- 
plalut  -was  filed  February  3,  1890,  and 
service  duly  made.  Defendant  appeared 
and  answered,  setting  up  as  a  defense 
false  representations  made  by  plaintiff  to 
defendant  in  his  application  for  insurance, 
concerning  bis  title  to  the  land  upon  which 
the  insured  buildings  were  situated ;  and 
tbat,  by  the  terms  of  the  policy,  action 
should  be  commenced  thereon,  if  at  al!, 
within  six  months  after  the  date  of  the 
fire.  Plaintiff,  in  his  reply,  denied  making 
any  false  representations,  or  tbat  he 
knew  that  any  statements  or  representa- 
tions contained  In  his  said  application 
were  false  or  untrue;  and  alleged  that  at 
the  time  of  making  application  for  the 
policy  of  insurance  he  fully  and  ti-uly  ex- 
plained to  the  a^ent  of  tbe  defendant,  who 
received  said  application,  the  true  nature 
of  his  right  and  title  iu  and  to  said  land; 
and  that  said  agent  thereafter  filled  out 
said  appllcatiou,  and  plaintiff  signed  the 
same  In  good  faith,  and  relying  upon  and 
believing  the  statement  of  said  agent  then 
and  there  made  to  plaintiff  that  the  said 
application  was  right  anl  in  proper  form. 
Plaintiff  further  alleged  tbat  his  loss  was 
adjusted  by  and  between  himself  and  the 
defendant  on  the  Sth  day  of  August,  1889, 
at  f221.  The  issues  having  been  thus 
joined,  the  case  was  tried  by  a  jury,  who 
returned  a  verdict  in  favor  of  the  plaintiff 
for  tbe  sum  claimed  in  the  complaint.    A 
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motion  tor  a  new  trial  having  been  denied. 
Judgment  was  entered  In  favor  of  the 
plaintiff  and  against  defendant  tor  the 
amount  specified  in  the  verdict.  Defend- 
ant brings  the  rase  to  this  court  for  re- 
view, and  seeks  a  reversal  of  the  Judgment 
for  errors  duly  assigned. 

Counsel  for  appellant  contend  that  the 
action  Is  barred  by  limitation  fixed  in  the 
policy  for  bringing  the  action ;  and,  in  or- 
der to  determine  that  question, It  becomes 
necessary  to  examine  the  contract  as 
made  by  the  parties  thereto.  Among  the 
provisions  in  the  polioy  are  the  foUovylng: 
"It  Is  hereby  expressly  covenanted  and 
agreed  by  the  parties  hereto  that  no  suit 
or  action  against  this  company  for  the  re- 
covery of  any  claim  under  and  by  virtue 
of  this  policy  shall  be  sustained  in  any 
court  of  law  or  chancery  unless  such  suit 
or  action  shall  be  commenced  within  sis 
months  after  the  time  the  fire  shall  have 
occurred ;  and  in  case  any  such  suit  or  ac- 
tion Khali  be  commenced  against  this 
company  after  the  expiration  of  the  afore- 
said six  months  the  lapse  of  time  shall  be 
taken  and  admitted  as  conclusive  evidence 
agRiust  the  validity  of  such  claim,  any 
statute  of  limitation  to  the  contrary 
nntwithstandlng.  •  •  »  All  persons 
having  a  claim  under  this  policy  for  loss 
or  damage  shall  proceed  at  once  to  put 
the  property  saved  or  damaged  in  the 
best  order  possible,  separating  the  dam- 
aged from  the  undamaged,  and  shall  give 
immediate  notice,  and  render  a  particular 
account  thereof,  in  writing,  to  the  com- 
pany, stating  the  time,  origin,  and  circum- 
stances of  the  Are,  the  occupancy  of  the 
building  insured  or  contuiuing  the  prop- 
erty insured  at  the  time  of  the  loss,  the 
whole  value  and  ownership  of  the  prop- 
erty insured,  and  all  incumbrances;  all  of 
which  shall  be  verified  by  the  affidavit  of 
the  assured  and  claimant.  If  required, 
the  assured  and  claimant  shall  be  exam- 
ined  and  i-e-examlned  under  oath  by  any 
pei-son  appointed  by  the  company,  at 
such  time  or  times  and  place  or  places, 
in  the  county  where  the  loss  occurs, 
as  the  company  or  such  perscms  may 
require,  touching  all  questions  relating 
to  the  claim,  and  shall  subscribe  to  the 
same;  and  until  such  examination  (if  re- 
quired) shall  have  been  submitted  to,  sub- 
scribed, and  verified  as  herein  specltied, 
the  company  shall  not  be  called  upon  to 
consider  such  claim  or  loss,  nor  shall  the 
same  become  due  and  payable:  •  •  • 
provided,  forther,  that  it  shall  be  optional 
with  the  company  to  repair,  rebuild,  or 
replace  the  property  lost  or  damaged 
with  other  of  like  kind  and  quality  within 
a  reasonable time.givlngnotice  of  their  in- 
tention so  to  do  within  sixty  days  after 
receipt  of  proofs  herein  i*equlred:  and,  in 
case  the  company  elect  to  rebuild,  the  as- 
sured shall,  if  required,  furnish  plans  and 
speclflcatlons  of  the  buildings  destroyed. 
•  •  •  In  case  of  any  differences  of  opin- 
ion as  to  the  amount  of  loss  or  damage, 
such  differences  may  be  submitted  to  the 
Judgment  of  two  disinterested  and  com- 
petent men  mutually  chosen  (who,  in  case 
of  disagreement,  shall  select  a  third.) 
whose  award  shall  be  conclusive  and  bind- 
ing, on  both  parties  aa    to  the  amount 


only,"  The  fire  occurred  on  Jaly  31, ' 
On  August  8, 1889,  the  agents  of  the  com- 
pany went  to  the  plaintiff  to  determine 
the  amount  of  his  loss.  The  plaintiff  tes- 
tified, "My  loss  was  adjusted  at  $221. 00;" 
and  this  was  not  disputed  by  the  agents 
themselves  when  called  as  witnesses  on 
the  part  of  the  defendant.  Tliey  did  not 
agree  that  the  loss  would  be  paid,  but  at 
most  only  promised  to  do  the  best  they 
could  for  plaintiff.  On  August  13,  1889, 
however,  the  secretary  of  the  insurance 
company  wrote  a  letter  to  the  plaintiff,  ia 
which  he  said  :  "  We  cannot  see  that  you 
have  any  claim  against  this  company  for 
your  loss,  and  must  therefore  decline  to 
give  the  matter  further  consideration." 
As  before  stated,  plaintiff  commenced  this 
action  on  February  3, 1890,  which  was  six 
months  and  three  days  after  the  flre  oc- 
curred. It  is  not  claimed  by  counsel  for 
appellee  that  the  limitation  of  time  ex- 
pressed in  the  policy  for  the  commence- 
ment of  an  action  for  the  loss  sustained  is 
Invalid,  and,  so  far  as  we  have  been  able 
to  ascertain  from  an  examination  of  ad- 
judicated cases,  such  stipulations  have 
been  uniformly  held  Talid  and  binding, 
liut  counsel  contend  that  plaintiff  could 
not  have  maintained  an  action  against 
the  company  until  August  13,  1889,  at 
which  time  the  company  refused  to  pay 
the  loss,  and  that  the  action  was  therefore 
commenced  in  time,  although  more  than 
six  months  bad  elapsed  since  the  happen- 
ing of  the  fire.  In  other  words,  appellee 
claims  that  the  time  of  limitation  did  not 
commence  to  run  at  the  date  of  the  tire, 
tint  at  the  time  when  the  cause  of  action 
accrued,  and  that  all  of  the  provisions 
of  the  policy,  taken  together,  warrant 
that  construction.  Numerous  authorities 
are  cited  in  support  of  appellee's  conten- 
tion. The  decisions  in  these  cases  are 
based  upon  the  assumption  that  the  pro- 
vision in  the  policy  postponing  a  right  of  ac- 
tion until  proof  of  loss  is  marie,  or  until  a 
certain  nnuiber  of  da.vs  thereafter,  is  in 
conflict  with  the  provision  limiting  the 
time  within  which  an  action  may  be  com- 
menced, and  that  these  stipulations  must 
therefore  be  harmonized  by  Judicial  con- 
struction. We  cannot  assent  to  this  doc- 
trine. The  most  careful  reading  of  the 
provisions  and  stipulations  in  the  policy 
no(v  before  us  will  fail  to  disclose  any  con- 
flict therein.  In  the  case  at  bar  every 
stipulation  In  favor  of  the  company  was 
waived,  excepting  that  providing  for  the 
proof  of  loss.  Afteradjustmentof  the  loss, 
and  the  waiver  of  all  other  conditions,  ap- 
pellee still  had  five  and  one-halt  months  of 
the  stipulated  time  remaining.  No  excuse 
or  reason  is  given  by  him  for  his  procras- 
tination ;  and  yet  we  are  now  called  upon 
to  sustain  the  action,  notwithstanding 
the  delay  in  bringing  It  until  after  the 
contract  limitation  had  expired,  upon  the 
ground  that  the  contract  really  means 
something  different  from  what  It  says. 
The  parties  stipulated  that  no  action  up- 
on the  policy  "shall  be  sustained  unless 
commenced  within  six  months  after  the 
time  the  fire  shall  have  occurred,"  and  that 
"the  lapse  of  time  shall  be  taken  and  ad- 
mitted as  conclusive  evidence"  against  the 
validity  of  any  claim  against  the  com< 
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pany.  This  lan^nase  Is  certainly  plain 
and  anambl{cuoaa.  The  other  stipulations 
Bimply  provide  that  no  action  shall  be 
commenced  until  certain  things  therein 
specified  shall  have  been  done;  and  the 
evident  meaning  of  the  whole  contract  is 
tbat  no  action  Hball  be  commenced  before 
the  doing  ol  these  things,  nor.  in  any 
event,  alter  the  lapse  of  six  months.  This 
constrnctlon  gives  full  force  and  effect  to 
every  stipulation  and  provision  in  the  pol- 
icy, and  does  violence  to  none.  But  it  is 
urged  by  counsel  tor  appellee  tbat,  inas- 
much aa  the  company  has  secured  itself 
against  being  sued  immediately  on  the  oc- 
currence of  the  loss,  it  must  be  presumed 
not  to  have  been  tbein  ten  tlun  of  the  parties 
to  suspend  the  remedy,  and  at  the  same 
time  to  provide  for  the  running  of  the 
period  of  limitation.  We  are  unable  to 
perceive,  however,  how  any  such  presump- 
tion can  arise  without, in  effect,  substitut- 
ing another  and  different  contract  for  the 
one  made  by  the  parties.  It  was  but  nat- 
ural and  reasonable  for  the  insurance  com- 
pany to  protect  ItseU  against  the  cost  and 
annoyance  of  an  action  until  it  could  have 
an  opportunity  to  investigate  the  circum- 
stanceH  attending  the  fire  by  which  the 
loss  occurred,  and  ascertain  its  liability, 
and  determine  whether  to  replace  the 
property  or  pay  the  loss,  or  to  refuse  to 
pny  it,  if  natisfled  of  the  unjustness  of  the 
claim;  and  appellee,  having  consented  to 
such  a  stipulation, should  not  now,  in  our 
opinion,  be  heard  to  object  that  the  com- 
pany thereby  waived  or  extended  the 
limitation  of  time  for  bringing  an  action. 
It  la  proper  to  remark.  In  paRsing,  that 
this  policy  differs  essentially  in  the  provis- 
ion respecting  the  limitation  of  actions 
from  most,  it  not  ail,  of  those  in  contro- 
versy in  the  cases  cited  by  appellee.  In 
most  of  those  cases  a  period  of  60  days 
was  reserved  after  proof  of  loss,  before  the 
expiration  of  which  no  action  could  be 
commenced.  And  in  the  leading  case  of 
Steen  v.  Insurance  Co.,  88  N.  Y.  316,  cited 
by  appellee,  DA.sroRTH,  J.,  says:  "No 
doubt  the  appellant  could  have  stipulated 
that  the  time  of  the  Are  should  be  taken 
as  the  event  from  the  happening  of  which 
the  limitation  should  run,  but  it  would 
require  distinct  langnage  to  show  that 
«ncb  was  the  Intention  of  the  parties.  It 
Is  not  used  here.  It  is  found  in  iSchroeder 
▼.  Insurance  Co.,  2  Phila.  286,  one  of  the 
cases  cited  by  appellant."  In  the  policy 
before  us  wn  have  almost  identically  the 
same  "distinct language"  that  wusuued  In 
the  policy  in  the  Schroeder  Case,  and  it  is 
Impossible  to  give  it  any  different  con- 
struction from  the  one  there  adopted. 
The  following  cases  also  support  the  view 
we  take  of  this  question :  King  v.  Water- 
town  Ins.  Co.,  47  Hun,  1;  Travelers' Ins. 
Co.  V.  California  Ina.  Co.,  (N.  D.)  45  N.  W. 
Rep.  703;  Bradley  v.  Insurance  Co.,  28 
Mo.  App.  7;  Johnson  v.  Insurance  Co.,  91 
III  92;  Fullam  v.  Insurance  Co.,  7  Gray, 
61;  Thompson  v.  Insurance  Co.,  25  Fed. 
Bep.29(l;  Insurance  Co.  v.  Wells,  83  Va.736, 
8S.E.Rep.849;  Tasker  v.  Insurance  Co., 68 
M.  H.  4(19.  Holding,  as  we  are  constrained 
to  do,  that  the  action  is  barred  by  the 
lapse  of  time,  it  Is  not  necessary  to  exam- 


ine the  otheir  obJeetlonB  raised  by  appeU 
lant.  The  Judgment  of  the  court  below  ia 
reversed,  and  the  action  dismissed. 

BcoTT,  HoTT,  and  Stiles,  JJ.,  concur. 

Ddnbab.  J.,  {.disaeotlng.)  I  am  unable 
to  agree  with  the  majority  opinion  in  this 
case,  either  in  its  logic  or  its  conclusion. 
Of  courae,  if  the  proTlsions  in  regard  to 
limitation  were  considered  without  refer, 
ence  to  any  other  provisions  in  the  policy, 
there  is  no  room  for  construction,  and 
this  action  would  have  been  barred  upon 
the  SUth  of  July;  but  courts  should  not 
construe  conditions  in  a  contract  as  ind&> 
pendent  propositions  segregated  from  the 
rest  of  the  contract.  This  contract,  like 
every  other,  must  be  construed  with  refer- 
ence to  all  of  its  provisions,  and  especially 
must  this  provision  be  construed  with  rei« 
erence  to  other  provisions  on  the  same 
subject.  The  subject  of  this  provision  la 
limitation,  or  the  time  within  which  the 
company  should  be  sued  or  should  not  be 
sued.  But  there  is  another  provision  in 
the  policy, — that  thecompanyshall  not  he 
liable  after  the  fire  occurs  until  an  exam- 
ination is  made  of  the  loss,. at  such  time 
or  times  as  the  compan.r  may  require. 
This  provision  in  the  policy  is  on  the 
same  subject  as  is  the  provision  relied  up- 
on by  appellants.  It  is  the  subject  of  lim- 
itation, and  prescribes  the  time  during 
which  the  company  cannot  be  sued  forthe 
loss.  And  the  two  provisions  must  be 
construed  together,  and  the  Intention  o( 
the  contracting  parties  must  be  gathered, 
not  from  any  one  express  condition,  but 
from  the  whole  contract.  Let  us  look  fur- 
ther at  the  provisions  of  this  policy.  The 
time  within  which  this  proof  must  be 
made  is  not  limited,  but  the  time  sbedl  be 
at  such  time  as  the  company  shall  require; 
and  the  law  will  probably  construe  this 
to  be  a  reasonable  time.  But  there  is  an- 
other provision  which  gives  the  company 
60  days  more  after  the  receipt  of  the  proof 
to  make  up  Its  mind  whether  it  will  re- 
build or  pay  the  money.  During  this  60 
days  additional  the  company  cannot  be 
sued,  and  if  at  the  end  of  that  time  it  con- 
cludes not  to  pay  at  all,  probably  one-hall 
of  the  time  allowed  the  insured  has  ex- 
pired. And,  as  the  fallacy  of  a  position  is 
best  shown  by  distorting  it,  I  will  pre- 
same  that  two  more  provisions  granting 
additional  time  to  the  company  are  in- 
jected by  thorn  into  the  policy,  and  the 
time  of  the  insured  in  which  to  seek  hia 
remedy  shall  be  exhausted,  and  yet  the 
language  ol  the  first  provision  in  reference 
to  the  six-months  limitation  is  i)erfectly 
plain  and  unambiguous.  The  general  rule 
In  regard  to  limitation  is  tbat  it  does  not 
beg^n  to  run  until  after  the  right  of  action 
accrues.  The  very  essence  and  central 
Idea  of  the  law  is  that  the  party  shall 
have  the  right  during  all  the  time  within 
the  statute  to  bring  his  action,  end,  if 
anything  occurs  to  prevent  the  exercise  of 
this  right,  the  statute  in  the  mean  time  is 
not  running.  It  is  true  that  this  la  so  by 
provision  of  the  statute,  but  it  is  a  pro- 
vision so  common,  so  generally  under- 
atood,and  so  universally  acted  upon, that 
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parties  may  well  be  anppoeed  to  have  con- 
tracted lor  a  shorter  limitation  with  refer- 
ence to  conditlona  unlTemally  surrounding 
and  attaching  to  atatuten  ul  limitation. 
The  proTlaion  limiting  the  right  of  action 
to  six  months  Is  inserted  for  the  special 
beneflt  of  the  company.  It  is  a  restriction 
ot  the  legal  rights  of  the  insured ;  and,  if 
there  are  any  doubts  as  to  its  proper  im- 
port, those  doubts  should  be  resolved 
most  strongly  In  favor  of  the  Insured, 
against  whom  it  was  Intended  to  operate. 
Ames  V.  Insurance  Co.,  14  N.  Y.  253;  May- 
or, etc.,  V.  Insurance  Co.,  89  N.  Y.  45; 
Hay  V.  Insurance  Co.,  77  N.  Y.  235;  Steen 
V.  Insurance  Co..  89  N.  Y.  815;  Chandler  v. 
Insurance  Co.,  21  Minn.  85;  Kiilips  v.  In- 
surance Co.,  28  Wis.  472;  Martin  v.  Insur- 
ance Co.,  44  N.  J.  Law,  4.S5;  Ellis  v.  Insur- 
ance Co.,  (Iowa,)  20  N.  W.  Rep.  782;  Vette 
V.  Insurance  Co.,  30  Fed.  Rep.  668.  It  is 
true  that  in  many  ol  the  cases  cited  the 
language  of  the  provision  is  "within  six 
months  [or  twelve  months,  as  the  case 
may  be]  after  the  loss  sliall  have  oc- 
curred," but  those  cases  cannot  be  distin- 
guished in  principle  from  those  where  the 
language  employed  is  "six  months  from 
the  time  of  the  tire."  The  time  of  the  fire 
is  the  time  ot  the  loss,  as  a  matter  of 
course,  and  it  is  idle  to  multiply  words  In 
trying  to  show  a  ditforence  where  It  does 
not  exist.  It  is  true  the  court  in  Steen  v. 
Insurance  Co.,  89  N.  Y.  815,  undertook  hi- 
cidentally  to  distinguish  the  language, 
but  the  attempt  was  a  failure,  and  the 
courts  generally,  in  holding  in  favor  of  the 
view  urged  by  appellee,  have  placed  their 
decisions  squarely  upon  the  ground  that 
all  the  cnnditiuns  of  the  policy  must  be 
construed  together,  and  that,  construing 
them  together,  the  Intention  was  gathered 
that  the  limitation  did  not  begin  to  run 
at  the  date  of  the  loss,  but  at  the  time 
when  the  right  to  sue  accrued.  In  Vette 
V.  InsurancM  Co.,  cited  above,  the  court 
says:  ".-Ind  when  does  the  period  of  lim- 
itation begin  to  run,  in  view  of  other  stip- 
ulations In  the  policy?  It  would  seem 
reasonable  to  so  construe  the  stipulations 
as  to  give  the  insured  the  full  term  of  six 
months  in  which  to  sue  after  the  right  to 
sue  has  accrued;  and  this,  I  think,  was 
the  intent  of  the  parties  to  the  contract. 
The  loss  Is  not  payable  until  sixty  days 
after  proofs  are  furnished,  and  by  a  fur- 
ther provision  the  assured  Is  deprived  ol  a 
right  to  sue  until  an  award  has  been 
made,  fixing  the  amount  of  the  claim.  In 
the  mean  time,  according  to  this  theory, 
the  limitation  prescribed  by  the  policy  is 
running  against  the  demand,  and  barring 
plaintiff  of  his  remedy,  although  the  time 
has  not  arrived  when  it  is  possible  for  him 
to  maintain  an  action.  Ordinarily  a  stat- 
ute of  limitations  does  not  begin  to  run 
until  a  right  of  action  has  accrued,— that 
is  to  say.  until  tiie  plaintiff  has  full  liberty 
to  sue  if  he  is  so  inclined ;  and  I  see  no 
good  reason  for  construing  the  special 
statute  of  limitations  imported  into  this 
contract  in  such  way  as  to  niaice  it  oper- 
ative (luring  a  period  when  by  virtue  of 
other  stipulations  in  the  contract  the 
right  of  action  is  suspended."  To  the 
same  effect  is  Spare  v.  Insurance  Co.,  17 


Fed.  Rep.  568;  Chandler  t.  Insurance  Co., 
21  Minn.  85;  Mayor,  etc.,  v.  Insurance  Co., 
89  N.  Y.  45;  Ellis  v.  Insurance  Co.,64Iowa, 
607,  20  N.  W.  Rep.  782;  Miller  v.  Insurance 
Co.,  70  Iowa,  704,  29  N.  W.  Rep.  411;  Hay 
V.  Insurance  Co.,  77  N.  Y.  235;  Barber  v. 
Insurance  Co.,  16  W.  Va.  65S;  2  May,  Ins. 
§  479;  Mix  v.  Insurance  Co.,  9  Hun,  397; 
Killlps  V.  Insurance  Co.,  28  Wis.  472;  Mur- 
doch v.  Insurance  Co.,  33  W.  Va.  407.^  In 
Frlesen  v.  insurance  Co.,  30  Fed.  Rep.  352, 
the  policy  provided,  just  as  this  one  does, 
that  the  action  to  recover  upon  the  policy 
should  be  commenced  within  six  months 
after  the  fire  occurred,  with  a  similar  pro- 
vision with  regard  to  the  time  of  pay- 
ment, and  the  court  held  that  these  pro- 
visions should  all  be  construed  together, 
and  the  six-months  limitation  be  reckoned, 
not  from  the  occurrence  ot  the  flre,  but 
from  the  time  the  loss  was  doe  and  pay- 
able. "In  any  other  construction,"  said 
the  court,  "the  insured's  right  of  action 
might  be  barred  before  it  had  occurred." 
Also  in  Case  v.  Insurance  Co.,  83  Cal.  473, 
23  Pac.  Rep.  534,  the  provision  is  that 
there  shall  be  no  recovery  unless  suit  or 
action  shall  be  commenced  within  12 
months  next  after  the  flre,  and  provides 
also  that  no  suit  shall  be  commenced  un- 
til after  the  loss  Is  appraised.  It  was  held 
that  the  limitation  did  not  run  from  the 
time  uf  the  fire,  but  from  the  time  the 
right  of  action  accrued.  Other  courts, 
notably  Johnson  v.  Insurance  Co.,  91  111. 
92;  Glass  v.  Walker,  66  Mo.  32;  Fullam  v. 
Insuranre  Co..  7  Gray,  61 ;  Bradley  v.  In- 
surance Co.,  28  Mo.  App.  7, — have  held  that 
the  letter  ot  the  limitation  clause  must 
govern,  and  that  the  period  begins  from 
the  loss;  hut  I  think  that  the  contention 
of  the  appellee  is  based  both  on  the  weight 
of  authority  and  right  reasoning.  The 
courts  must  construe  the  contract  so  as 
to  give  force  to  all  its  provisions,  if  pos- 
sible, and  make  them  all  operative  and 
harmonious.  It  was  the  evident  Intention 
of  tlie  contracting  parties  that  the  statu- 
tory time  of  limitation  should  be  short- 
ened to  six  months,  and  that  six  mouths 
should  be  substituted  Instead  of  six  years, 
as  it  would  be  under  the  law.  Under  that 
provision,  standing  by  itself,  the  insured 
would  have  bad  six  months  from  the  date 
of  the  flre  during  any  time  ol  which  he 
could  have  brought  his  action  to  recover 
bis  loss.  But  the  company,  for  its  own 
protection,  imposed  other  conditions  hav- 
ing Indirect  reference  to  and  modifying  the 
provisions  giving  the  party  the  right  to 
sue  any  time  within  the  six  months,  so 
that  it  will  be  seen  that,  even  tor  the  ben- 
eflt of  the  company,  the  subsequent  condi 
tion  of  immunity  from  suit  fur  a  certain 
time  must  have  been  made  with  reference 
to  the  first  provision  in  relation  to  the 
limitation,  and  this  provision  must  not  be 
construed  relatively  in  favor  of  the  inter- 
ests of  one  party  and  independently  against 
the  interests  of  the  other.  It  seems  plain 
to  me  that  the  provisions  depend  one  up- 
on the  other,  and  must  be  construed  to- 
gether; that  the  parties  understood  that 
the  company  was  not  to  be  harassed  with 
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a  salt  antil  It  bad  bad  ample'  opportnnlty' 
to  adjaert  the  Iorb  ;  and  that  tbe  insured 
was  to  have  the  beueflt,  not  of  three 
months,  or  of  fonr  months,  bat  ot  six 
months,  to  brinK  bis  action. 

On  the  proposition  that  Meesman  made 
misrepreaentatlonB  in  bis  application  In 
regard  to  the  ownership  of  the  land,  that 
qaestion  was  raised  by  the  pleadings,  and 
went  to  the  jury,  and  the  jury  found  for 
plaintiff  nnder  the  Instructions  of  the 
court,  which  correctly  stated  the  law.  It 
was  not  a  question  of  varying  a  written 
contract  by  parol  testimony;  It  was 
simply  a  question  of  whether  ths  insured 
or  the  agent  of  the  company  was  respon* 
Bible  for  certain  answers  to  certain  qncs- 
tions  In  the  application.  One  or  two  oth- 
er points  were  made,  but  they  are  of 
trifling  importance;  and,  even  if  errors 
were  made,  it  was  evidently  without  prej- 
udice, and  woold  not  Justify  a  reversal  of 
the  cane.  I  think  the  Judgment  should  be 
affirmed. 

a  ctah,  at)  

Brerbton  t.  Millkr  et  ah 
(Supreme  Court  of  Utah.    July  1, 1881.) 

F0BXCLOB17S>   OF  UORTOIQK8 — FBBSONAI.  JCDO- 
HBNT — EqCITT. 

Comp.  Lavs  Utah  1888,  {  8460,  provides 
that  there  can  be  but  one  action  for  the  recovery 
of  any  debt,  or  the  enforcement  of  any  ri^bt  se- 
crored  by  mortgage,  and  the  court  may  oy  its 
Judgment  direct  a  sale  of  the  incnmbered  prop- 
erty, and  if  it  appear  that  tlie  proceeds  are  in- 
Bufflcient,  and  a  balance  still  remain  dae,  judg- 
ment can  then  be  entered  for  such  balance  arainst 
defendant  The  organic  act  of  Utah  (Elev.  St  17. 
8.  i  186ii)  declares  that  "the  supreme  court  and 
the  district  courts,  respectively,  of  every  terri- 
tory, shall  possess  chancery  as  well  as  common- 
law  jurisdiction.  Held  tbat,  where  a  mortgagor 
baa  conveyed  the  prraoises  to  another  by  war- 
ranty deed,  who  is  made  co-defendant  in  fore- 
closure, the  court  has  power  to  enter  a  personal 
Judgment  against  the  former,  and  require  execu- 
tion to  tie  iwued  thereon  before  selling  the  mort- 
gaged lands. 

Appeal  from  district  court,  first  district; 
J.  W.  Blackbcbn',  Jastice. 

This  was  an  action  brought  by  Hichard 
Brereton  against  Charles  H.  Miller  and  M. 
M.  Kellogg,  administrator  of  the  estate 
of  John  M.  Drake,  deceased,  to  foreclose  a 
mortgage  given  by  defendant  to  plaintiff. 
Conip.  Laws  Utata,  18H8,  §  3460,  provides: 
"There  can  be  but  one  action  for  the  re- 
covery of  any  debt,  or  the  enforcement  of 
any  right,  secured  by  mortgage  upon  real 
estate  or  personal  property,  which  action 
mnst  beln  accordance  with  the  provisions 
of  tills  chapter.  In  such  action  the  court 
may,  by  Its  Judgment,  direct  a  sale  of  the 
Incumbered  property,  or  so  much  thereof 
as  may  be  necessary,  and  the  application 
of  the  proceeds  of  the  sale  to  the  payment 
of  the  costs  of  the  court,  and  the  expenses 
of  the  sale,  and  the  amount  due  to  the 
plaintiff;  and  sales  of  real  estate,  under 
Judgments  of  foreclosure  of  mortgages 
and  liens,  are  subject  to  redemption  as  In 
case  of  sales  under  execution ,  and  if  it  ap- 
pear from  the  return  of  the  officer  mak- 
ing the  sale  that  the  proc^^ds  are  insuffi- 
cient, and  a  balance  still  remains  due, 
indgmeat  can  then  be  docketed  for  such 
talance  against  the  defendant  or  defend- 
ants personally  liable  for  the  debt,  and  It 
v,27p.no.2— 6 


becomes  a  lien  on  the  real  estate  of  such 
Judgment  debtor,  as  in  other  cases,  on 
which  execution  maybe  Issued."  Judg* 
ment  for  plaintiff,  and  defendant  Miller 
appeals. 

King  A  Boat*,  for  appellant.  E.  E. 
Cotiinan,  tor  respondent. 

MiNBR,  J.  It  is  alleged  in  the  complaint 
in  this  cause  that  on  the  21st  day  of  June, 
1888,  the  appellant,  Charles  H.  Miller, 
made  and  ddivered  to  the  plaintiff  his 
promissory  note  for  the  sum  of  $20U  and 
interest,  which  note  he  secured  by  mort- 
gage on  real  estate,  and  that  the  same 
was  due  and  unpaid  on  the  26th  day  of 
June,  1890,  at  which  time  this  action  was 
brought  to  foreclose  the  mortgage;  that 
on  December  31 ,  1889,  the  defendant  J  ohn  M. 
Drake  purchased  the  mortgaged  premises 
from  Miller,  paying  him  the  purchase  price 
in  full,  and  receiving  from  Miller  and  wife 
a  full  covenant  warranty  deed  therefor; 
that  Drake  died  before  the  commencement 
of  this  action,  and  M.  M.  Kellogg,  the  de- 
fendant, was  appointed  administrator  of 
his  estate.  Plaintiff  also  asks  in  his  com- 
plaint a  personal  Judgment  against  de- 
fendant Miller,  who  Is  claimed  to  be  per- 
sonally liable  for  the  debt  in  question; 
nnd  that  a  general  execution  issue  against 
him  to  satisfy  said  Judgment  and  costs; 
and  that  on  the  return  of  such  execution, 
if  it  shall  appear  that  such  personal  Judg- 
ment cannot  be  satlsfled,  then  said  mort- 
gage be  foreclosed,  and  said  mortgaged 
premises  be  sold,  and  the  proceeds  be  ap- 
plied to  the  satisfaction  of  the  perBonal 
Judgment,  and  payment  of  any  deflciency 
remaining  unpaid  on  such  personal  Judg- 
ment. After  the  return  of  such  general  ex- 
ecution against  Miller,  the  default  of  all 
the  defendants  was  duly  entered,  after 
which  a  Judgment  against  Miller  and  a 
decree  of  foreclosure  were  entered  sabstan- 
tlally  in  accordance  with  the  prayer  of  the 
complaint.  The  findings  of  fact  support 
the  allegations  in  the  complaint.  The 
defendant  Miller  appeals,  and  alleges  as  er- 
ror: (1)  A  personal  judgment  is  rendered 
against  him  for  f  288.40  when  the  debt  is 
secured  by  a  mortgage,  and  without  a 
judgment  of  foreclosure  and  sale  of  the 
mortgaged  premises  first  had.  (2)  An  ex- 
ecution is  adjudged  against  defendant 
Miller  to  satisfy  the  judgment.  (8)  That 
the  mortgage  Is  adjudged  and  ordered 
foreclosed,  and  the  premises  sold,  only  in 
the  event  that  the  judgment  remains  un- 
satisfied. In  whole  «)rln  part,  on  the  return 
of  the  execution  against  Miller.  (4)  That 
the  judgment  of  foreclosure  and  sale  is 
uncertain,  and  depends  npon  the  contin- 
gency of  there  being  a  deflciency  remain- 
ing unpaid  on  the  return  of  the  execution 
against  MiUsr.  (5)  Tbejudgraent  requires 
sale  of  all  the  property  of  Millar  liable  to 
execution  before  the  mortgaged  property 
can  be  sold  to  pay  the  debt  remaining 
to  be  paid,  which  is  contrary  to  law. 

It  is  contended  by  connnel  for  the  appel- 
lant that,  under  the  provisions  of  section 
8460  of  the  Compiled  Laws  of  1888,  there  la 
butoueaction  for  therecoveryof  any  debt, 
or  the  enforcement  of  any  right  secured  by 
mortgage  or  Hen  upon  real  or  personal 
property,  which  action,  must  be  in  accord- 
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ance  with  the  provisionB  of  that  chaptpr; 
and  that,  if  any  personal  JudKnient  Is  ren- 
dered, it  mast  be  accompanied  with  an 
order  of  Bale  of  the  mortgaped  prfraises ; 
and  that  a  judgment  so  rendered  is,  and 
mast  be,  held  in  abeyance  by  force  of  the 
statute  until  the  mortgaged  proi)erty  is 
sold,  and  the  proceeds  applied  on  the  jndg- 
bient.  We  think  the  first  part  of  the  sec- 
tion referred  to  above  has  reference  to  the 
action,  and  not  to  the  remedy  or  form  of 
Judgment  or  decree  that  a  court  of  equity 
may  be  called  upon  to  render  in  the  ac- 
tion, for  this  must  depend  upon  the  rights 
and  liabilities  of  the  parties  over  whom 
the  court  has  Jurisdiction  under  the  facts 
proved  or  found  by  the  trial  court.  The 
organic  act  (Rev.  St.  U.  S.  §  1S(J8;  1  Comp. 
Laws  Utah  18S8,  p.  57,  provides  that  "the 
supreme  court  and  the  district  courts,  re- 
spi-ctively,  of  ever.v  territory,  shall  pos- 
sess chancery  as  well  as  common-law  Juris- 
diction. "  The  mode  of  procedure  in  an  ac- 
tion in  the  territorial  courts  is  governed 
by  the  law  of  the  territory.  Hornbucble 
V.  Toombs,  18  Wall.  648.  But  the  Jurisdic- 
tion of  the  supreme  and  district  courts, 
under  the  section  last  referred  to,  cannot 
be  abridged  or  legislated  awa.v  by  the  ter- 
ritory. "The  jurisdiction  thus  conferred 
upon  the  district  and  supremo  courts  of 
the  territory  Is  such  jurisdiction,  at  com- 
mon law  and  In  equity,  as  was  exercised 
by  the  commnon-la w  courts  of  England. " 
People  v.  Clayton,  4  Utah,  421,11 1'ac.  Rep. 
206;  Enright  v.  Grant,  5  Utah.  340,  15  Pac. 
Rep.  2CS;  Bank  v.  County  of  Yankton,  101 
U.S.  129;  Stevenson  v.  Moody,  (Idaho,) 
12  Pac.  Rep.  902;  Dunphy  v.  Kleinsmith, 
11  Wall.  610.  And  the  Jurisdiction  of  the 
district  courts  extends  to  all  civil  actions 
for  relief  formerly  given  In  courts  of  equi- 
ty, (1  Comp.  Laws,  1888,  p.  103;)  and  this 
comm<m-law  and  chancery  Jurisdiction, 
as  conferred  by  act  of  congress  passed 
April  7,  1874,  (1  Comp.  Laws  Utah,  p.  99,) 
mn.Y  be  exercised  jolntl.v  In  the  same  pro- 
ceeding or  action.  The  uncertainty  that 
once  prevailed  as  to  the  general  common- 
law  and  chancery  jurisdiction  of  courts 
in  the  Bume  proceeding  is  made  certain  by 
this  act  of  congress ;  and  In  ordering  judg- 
ment against  the  defendant  Miller,  who 
was  personally  liable  for  the  debt,  (and 
in  Justice  between  the  parties  was  bound 
to  pay  it,)  the  court  had  ample  power 
to  order  e.xecution  Issued  upon  it,  and. 
It  It  was  returned  unsatisfied  In  whole 
or  in  part,  to  authorise  the  sale  of  the 
property  covered  by  the  mortgage.  This 
would  be  within  its  power,  and  the  stat- 
ute referred  to  could  not  abridge  that 
right. 

In  this  case  it  appears  that  the  appel- 
lant. Miller,  gave  this  note  and  mortgage 
to  the  plaintiff,  and  afterwards  sold  the 
land  covered  by  the  mortgage  to  John  M. 
Drake  by  a  full  covenant  warranty  dce<l, 
receiving  the  full  value  of  such  land  with- 
out making  any  pro  visionfor  the  payment 
of  the  note  and  mortgage  he  had  given 
thereon,  and  without  any  agreement  on 
the  part  of  Drake  to  assume  and  pay  the 
note  and  mortgage,  and,  so  far  as  it  ap- 
pears, without  Drake's  knowledge  of  the 
existence  of  the  mortgage.  Miller,  then, 
was  simply  using  Drake's  land  as  securi- 


ty for  bis  Individual  debt  without  Drake's 
axseut,  and  in  violation  of  the  ezpresB 
covenant  in  the  deed.  Under  the  general 
chancery  power  possessed  by  the  court,  it 
could  do  no  less  than  adjudicate  and  pass 
upon  the  rights  of  all  the  parties  before  it, 
BO  as  to  mete  out  Bubstautial  Justice  to 
all  in  the  same  proceeding,  and  thus  pre- 
vent a  circuity  of  action  on  the  part  of  the 
Drake  estate.  If  the  contention  of  the  ap- 
pellant should  be  carried  out,  the  plaintiff 
must  proceed  with  his  foreclosure,  and  sell 
the  laud  first,  and  then  rpsort  to  bis  exe- 
cution against  Miller  for  the  residue  of  his 
claim  upon  the  judgment,  if  any;  and  this 
course  would  make  it  necessar.y  for  the 
Drake  estate  (though  an  innocent  and 
possibly  a  defrauded  party)  to  resort  to 
its  separate  action  against  Miller  on  his 
covenant  of  warranty,— a  proceeding  en- 
tirely unnecessary  under  the  practice  and 
statute  of  this  territory.  In  this  territo- 
ry parties  are  at  liberty  to  adopt  in  the 
foreclosure  of  mortgages  the  coarse  pur- 
sued under  the  old  chancery  s.vstem,  and 
take  a  decree  adjudging  the  amount  due 
upon  the  personal  obligation  of  the 
mortgagor,  and  directing  a  sale  of  the 
premises  and  application  of  the  proceeds 
jpon  the  decree,  and  then  apply  for  au 
ascertainment  of  any  deficiency,  and  for 
an  execution  for  the  deficiency,  if  any ;  or 
they  may  take  their  Judgment  at  law. and 
also  a  decree  In  equity,  for  the  sale  of  the 
property,  as  in  this  case;  and  then  the 
plaintiff  may  proceed  to  enforce  either,  as 
the  court  may  order,  but  he  cannot  pro- 
ceed upon  both  at  the  sametime.  The  as- 
sumption by  the  appellant  that  because 
Miller  gave  to  Brercton  his  promisRory 
note,  and  secured  the  note  b.ya  mortgage, 
therefore  Brereton  agi-ees  to  lot)k  to  the 
land  as  a  primary  fund  for  the  payment 
of  the  debt,  and  that  Miller  has  a  right  to 
Insist  that  he  do  so  against  the  rights  and 
equities  of  the  Drake  estate,  cannot  be 
acceded  to.  The  mortgage  was  made  for 
Brereton's  security,  and  not  for  Miller's 
protection;  and.  as  between  these  two 
and  the  Drake  estate,  it  was  competent 
for  a  court  of  equity  to  direct  in  what 
manner  the  claim  should  be  collected,  so 
as  to  protect  the  party  that  has  been 
seemingly  Injured  by  Miller,  or  who  might 
be  seriously  damaged.  If  compelled  to  re- 
sort to  a  suit  upon  the  covenant  In  the 
deed,  and  rely  upon  the  uncertainty  of 
Miller's  personal  responsibility  at  the  end 
of  the  litigation  for  the  satisfaction  of  his 
claim  ;  and  when,  as  in  this  rase.  It  is  con- 
ceded that  a  personal  Judgment  may  be 
rendered  in  a  foreclosure  case,  and  a  de- 
cree for  foreclosure  at  the  same  time,  the 
right  to  execution  upon  a  Judgment  is 
necessarily  within  the  power  of  the  court 
to  grant,  as  a  judgment  is  not  such  unless 
it  can  be  enforced,  and  the  satisf action  of 
this  execution  upon  the  judgment  Is  a  sat- 
isfaction of  both  judgment  and  decree.  II 
the  execution  be  returned  by  the  sheriff 
unsatisfied,  in  whole  or  in  part,  such  re- 
turn is  a  Bofflcient  showing  of  the  fact  to 
Justify  the  further  proceedings  to  foreclose 
and  sell  the  mortgaged  premises  under  the 
decree,  and  the  court  may  make  such  fur- 
ther order  as  may  be  deemed  necessary  In 
the  premises,  as  affecting  the  sale  upon  the 
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decree.  As  a  eonrt  of  equity,  it  haa  tall 
power  and  control  over  the  matter  In 
controversy,  and  may  so  shape  Its  further 
action  as  to  protect  the  rights  of  each 
party,  and  at  the  same  time  eHectually 
dispose  of  all  the  contention  in  this  one 
action,  aa  Justice  may  demand.  Bnglund 
V.  Lewis.  25  Cal.  337,  357;  Budd  v.  Long, 
13  Fla.  301.  The  Judgment,  order,  and  de- 
cree of  the  lower  court  is  affirmed,  with 
coats. 

Zank,  O.  J.,  and  Anuebson,  J.,  concur. 


<7  Utah  433) 

HiKSCHBERo  Optkjai,  Co.  V.  Dalton,  Nte 
&  Cannon  Co. 

(Supreme  Court  of  Utah.    July  1, 189L) 

BAIS— FBAITDVLEKT  REPKISEVTATIONg— BTTOBSOS. 

In  an  action  to  recover  for  optical  goods 
sold  and  delivered  to  a  company  engaged  in  sell- 
ing books,  stationery,  and  toys,  it  appeared  that 
plaintill's  salesman  represented  that  it  held  a 
patent  on  the  goods,  and  that  they  were  superior 
to  any  in  the  market,  and  that  be  would  guaran- 
ty the  prices  to  be  right;  and  thatdefendant  had 
told  the  salesman  that  it  knew  nothing  about 
spectacles  or  their  current  prices;  that  the  sales- 
man was  an  expert  in  his  line,  and  defendant  re- 
lied upon  his  representations.  It  was  shown 
that  the  same  quality  of  goods  could  be  bought 
of  other  houses.  Held  error  to  exclude  evidence 
tending  to  shnw  that  the  price  named  in  the  or- 
der was  above  current  prices. 

Appeal  from  district  court, first  district; 
Jambs  A.  Miner,  Justice. 

A^  Taoner,  Jr.,  and  Evans  &  Rogers,  for 
app)ellant8.  Satltb  &  Smith,  for  respond- 
ent. 

Zane,  C.  J.  This  suit  was  brought  for 
the  price  of  optical  goods  deJlvered  upon 
the  order  of  the  defendant  and  returned  to 
the  plaintiff  upon  the  ground  that  the  or- 
der was  obtained,  upon  fraudulent  repre- 
sentations. It  appears  from  the  record 
that  the  traveling  salesman  of  the  latter, 
a  company  located  at  St.  Louis,  Mo.,  and 
engaged  In  the  sale  of  optical  instruments, 
induced  the  former,  a  company  engaged  in 
selling  books,  stationery,  and  toys  at  Og- 
den  City,  Ctah,  to  deliver  the  order  in 
question  upon  the  following  representa- 
tions: That  the  plaintiff  held  a  patent 
for  the  manufacture  and  sale  of  the  goods; 
that  it  had  the  exclusive  right  to  manu- 
facture and  sell  them;  that  they  were  far 
superior  to  any  io  the  market;  and  that 
the  priceH  named  in  the  order  were  right, 
and  that  he  would  guaranty  them  to  be 
right,  it  also  appears  that  the  defend- 
ant's agents,  before  making  the  order,  told 
plaintiff's  salesman  that  they  knew  noth- 
ing aboutspectaclesorthelrcurrent  prices, 
and  it  appears  that  the  salesman  was  an 
expert  in  that  line  of  goods,  and  that  he 
knew  the  current  prices  of  them  ;  and  the 
evidence  authorizes  the  inference  that  the 
defendant's  agents  relied  upon  sucit  repre- 
sentations. It  was  also  shown  that  the 
f)ame  kind  and  quality  of  spectacles  could 
be  bought  of  other  saleKmen  and  of  other 
houses,  and  that  the  spectacles  in  ques- 
tion were  not  superior  to  others,  in  the 
market:  and  the  defendant  offered  to 
prove  the  current  prices  of  such  goods,  for 
the  purpose  of  showing  that  the   price 


named  in  the  order  was  above  such  cur- 
rent prices.  The  defendant  excepted  to  the 
ruling  of  the  court  overruling  its  offer  to 
prove  current  prices,  and  to  the  charge  of 
the  court  to  the  Jury  to  return  a  verdict 
against  defendant  for  the  amount  sued 
for,  and  to  the  order  of  the  court  denying 
defendant's  motion  for  a  new  trial,  and 
also  to  the  judgment  on  the  verdict;  and 
appealed  from  such  orders  and  Judgment, 
and  assigns  error  upon-  such  rulings  and 
such  order  and  judgment. 

The  question  presented  is,  was  the  de- 
tendant  authorized  to  rely  upon  the  repre- 
sentations stated  ?  In  other  words,  were 
they  fraudulent?  The  statement  that  the 
plaintiff  held  a  patentfor  the  manufacture 
and  sale  of  the  goods,  and  the  sole  and  ex- 
clusive right  to  sell  them,  and  the  repre- 
sentation that  the  price  agreed  upon  was 
the  current  price,  were  statements  of  facts 
by  the  salesman  to  the  defendant.  And 
the  further  representation  that  their  qual- 
ity was  greatly  superior  to  any  in  the 
market  was  made  by  an  expert  to  men 
who  informed  him  that  they  knew  noth- 
ing about  that  line  of  goods;  and  be  must 
have  known  that  the  Rtatement  was  false, 
and  the  inference  is  that  he  intended  that 
it  should  be  relied  upon  as  inducement  to 
the  purchase.  The  exclusive  right  of  the 
plaintiff  to  sell,  and  that  the  price  agreed 
upon  was  the  market  or  current  price,  and 
that  the  quality  was  greatly  superior  to 
any  to  be  had  in  the  market,  were  mate- 
rial facts  to  the  defendant,  who  was  buy- 
ing to  sell  again  on  the  market.  The  ex- 
p>erience  and  observation  i>f  the  parties 
with  respect  to  the  subject  matter  of  the 
representations  were  not  equal.  The 
salesman  knew  whether  his  statements 
were  true  or  false.  The  purchaser,  be- 
cause of  bis  inexperience  and  lack  of  infor- 
mation, could  not  know  whether  they 
were  true  or  false.  He  could  only  rely  up- 
on therepresentatlonsoltheformer.or  act 
upon  mere  surmise.  Assuming  that  there 
was  a  current  pi-lce,  the  statement  of  the 
salesman  that  the  price  agreed  upoi-.  was 
right,  or  was  the  current  price,  was  not 
the  mere  expression  of  an  opinion.  It  re- 
quires special  knowledge  and  skill  to  dis? 
cover  superior  qualities  in  optical  instru- 
ments, and  because  the  salesman  pos- 
sessed that  knowledge  and  skill,  and  the 
purchaser  did  not,  the  latter  had  a  right 
to  rely  on  the  representations  of  the  for- 
mer as  to  quality.  "The  general  praise  of 
hlH  own  wares  by  a  seller,  commonly 
called  'puffing,'  for  the  purpose  of  enhanc- 
ing them  in  the  buyer's  estimation,  has 
always  i)een  allowed,  provided  it  Is  kept 
within  reasonable  bounds;  that  is,  pro- 
vided the  praise  is  general,  and  the  lan- 
guage is  not  the  positive  afflrmallon  of  a 
specific  fact  affecting  the  quality,  so  as  to 
be  an  express  warranty,  and  is  not  the  in- 
tentional a8>iertion  of  a  specific  and  mate- 
rial fact  known  to  the  party  to  be  false, 
BO  as  to  be  a  fraudulent  representation. 
•  •  •  Wherever  a  partystates  a  matter 
which  might  titherwise  be  only  an  opin- 
ion, and  does  not  state  it  as  the  mere  ex- 
pression of  his  own  opinion,  but  affirms  it 
as  an  existing  fact  material  to  the  trans- 
action, so  that  the  other  party  ma.v  rea- 
sonably treat  it  as  a  fact,  and  rely  and 
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act  npon  !t  as  such,  then  the  statement 
clearly  becomea  an  aStrniation  of  (act, 
within  the  meaning  of  the  general  rule, 
and  may  he  a  fraudulent  misrepresenta- 
tion." 2  Pom.  Eq.  Jur.  §  878;  Picard  v. 
McCormIck,  11  Mich.  68;  Slmar  v.  Cana- 
day,  53  N.  Y.  298;  McCIellan  v.  Scott,  24 
Wis.  81.  We  are  of  the  opinion  that  the 
conrt  below  erred  in  its  ruling  excluding 
evidence  of  the  curreut  prices  of  goods 
similar  to  those  in  question  In  this  case, 
and  la  excluding  evidence  that  such  goods 
could  be  bought  of  other  salesmen,  or  at 
retail  at  Ogdeu  and  elsewhere,  and  in  its 
charge  to  the  Jury,  and  also  in  overruling 
defendant's  motion  for  a  new  trial,  and  in 
giving  judgment  thereon.  The  Judgment 
of  the  court  below  is  reversed,  and  the 
cause  remanded. 

Anoebbom  and  Blackbdbn,  JJ.,  concur. 


(7  TJUi,  4S7) 

Gnitkh  States  v.  West. 
(Supreme  Court  ^f  XJtah.    July  1, 1891.) 

BlOAUT  UJD  AdULTBBT — ^INDICTMENT — VEBDIOT — 

JuDoira  NT— Practice. 
1.  An  Indictment  charging  bigamy  in  one 
count,  and  adultery  with  the  same  woman  in  an- 
other, is  good  under  Rev.  St.  U.  S.  J  1024,  which 
provides  that  when  there  are  several  charges 
against  a  person  for  the  same  act  or  transaction, 
or  for  two  or  more  acts  or  transactions  committed 
together,  the  whole  may  be  joined  in  one  indict* 
ment  in  separate  counts. 

3.  Buch  an  indictment  l9  also  good  at  com- 
mon law.  The  prosecutor  could  enter  a  nolle 
prosequi  as  to  one  count  and  proceed  under  the 
other,  or  the  court  could  compel  him  to  eleot 
which  count  to  proceed  under. 

8.  Where  the  proceedings  at  the  trial  are  not 
preserved  by  a  bill  of  exceptions,  nor  a  motion 
made  for  a  new  trial  or  in  arrest  of  judgment, 
the  appellate  court  cannot  consider  an  assign- 
ment of  error  in  that  the  court  received  and  en- 
tered a  verdict  on  both  counts  of  an  indictment 
charging  bigamy  in  one  count  and  adultery  in 
the  other. 

4.  It  is  not  error,  on  such  a  verdict,  to  enter 
a  Judgment  and  sentence  for  both  crimes. 

5.  Where  bigamy  and  adultery  are  committed 
on  the  some  day  with  the  same  woman,  the  two 
ofTenses  may  be  charged  in  separate  counts  In  the 
same  indictment. 

Appeal  from  district  court,  third  dis- 
trict; T.  J.  Anderson,  Justice. 

Rev. St. D. 8. §  1024, provides  that  "when 
there  are  several  charges  against  any 
person  for  the  same  act  or  transaction, 
or  for  two  or  more  acts  or  transactions 
connected  together,  or  for  two  or  more 
acta  or  tranuactlons  of  the  same  class  of 
crimes  or  offenses,  which  may  be  properly 
joined.  Instead  of  having  several  Indict- 
ments the  whole  may  be  joined  In  one  In- 
dictment In  separate  counts." 

U.  V.  A.  Ferguson  and  Baldwin  A 
T»ttock,  for  appellant.  C.  8.  Vazi&n,  U. 
S.  Atty. 

BLACKBnBN,  J.  The  defendant  was  In- 
dicted for  two  oHenses,  to- wit,  bigam.y  and 
adultery, In  one  Indictment  in  two  counts. 
Be  did  nut  demur  to  the  Indictment.  He 
was  convicted  on   both,  and   sentenced 


on  both  charges.    He  appeals  from  the 
judgment,  and  assigns  for  error: 

1.  The  uniting  of  two  offenses  in  one  In- 
dictment. This  Is  untenable  If  the  terri 
torial  statute  Is  applicable.  Itprovidef 
that  this  defect.  If  any.  In  the  indictment 
must  be  taken  advantage  ot  by  demurrer. 
2  romp.  Laws  Utah,  §  4972,  eabd.  8.  It 
the  territorial  statute  is  inapplicable, this 
Indictment  would  be  good  nnder  section 
1024.  Rev.  St.  U.  S.  It  Is  good  at  com- 
mon law.  The  prosecutor  could  nolle  one 
connt  and  proceed  under  the  other,  or 
the  court  could  compel  him  to  elect  which 
count  he  would  proceed  nnder.  Whart. 
Crim.  PI.  5  290;  U.  S.  v.  Nye,  4  Fed.  Bep. 
88S. 

2.  The  court  erred  in  receiving  and  en- 
tering a  verdict  on  both  counts  of  the 
Indictment.  The  proceedings  at  the  trial 
are  not  preserved  by  a  bill  of  exceptions, 
nur  was  a  motion  made  tor  a  new  trial 
or  In  arrest  of  judgment,  so  that  the 
errors  at  the  trial.  If  any,  cannot  be  re- 
viewed by  the  appellate  court.  We  only 
Infer  from  the  verdict  that  the  appellant 
was  tried  on  both  charges.  At  cummun 
law,  a  defendant  could  be  convicted  on 
two  distinct  felonies  at  one  trial  if  they 
were  of  one  general  nature,  and  subject  to 
like  punishment,  (Carlton  v. Com., 5  Mete, 
Mans.,  532,)  and  several  judgments  may 
be  rendered  on  the  same,  (Kroer  v.  Peo- 
pie,  78  111.  294;  Fletcher  v.  People,  81  III. 
lie.) 

S.  The  court  erred  in  Imposing  Judg- 
ment and  sentence  npon  two  crimes  and 
two  convictions  upon  the  verdict.  This 
is  not  error.    Authorities  as  atiove. 

4.  That  the  court  erred  In  splitting  npon 
act  so  as  toconstitutetwo  offenses,  as  ap- 
peamfrom  thefaceof  the  indictment.  This 
contention  is  based  on  a  false  assump- 
tion. The  Indictment  contains  two 
counts:  (1)  For  bigamy;  (2)  for  adultery, 
— both  alleged  to  have  been  committed  on 
the  same  day  with  the  same  person. 
What  the  evidence  was  at  the  trial  w« 
do  not  know,  for  It  Is  nut  preserved  In  the 
record;  but  It  makes  no  difference,  if  the 
two  offenses  were  committed  on  the  same 
day,  and  with  the  same  person.  The 
bigamy  was  completed  when  the  appel* 
laut,  having  a  wife,  married  another  in 
accordance  with  the  formsand  ceremonies 
and  provisions  of  tite  statutes  of  the  ter- 
ritory; and  wears  bound  to  presume  that 
the  evidence  showed  this,  or  the  verdict 
would  not  have  been  "Guilty, " — the  evl- 
dence  not  appearing  In  the  record.  Sexual 
Intercourse  was  not  necessary  to  complete 
the  offense.  A  marriage  may  be  good 
If  the  parties  never  copulate.  The  crime  of 
bigamy  being  complete,  any  sexual  Inter- 
course the  appellant  afterwards  had  with 
the  woman  constituted  the  crime  of 
adultery,  because  the  marriage  was  void, 
and  they  were  to  each  other  as  if  nn  mar« 
riage  ceremony  had  been  performed.  This 
disposes  of  all  the  errors  claimed  in  this 
case,  and  we  see  no  error  in  the  record. 

The  Judgment  Is  thereforo  affirmed. 

MiNEB,  J.,  concurs. 
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{Court  iffAppeaU  ctf  Colorado.    June  80, 1891.) 
Hduulxd  axd  Wira  —  BEPi.BA.ia  KijincxHAiicB— 

CiONTRACT. 

1.  A  oontraot  by  which  a  husband  agrees  to 
pay  his  divorced  wife  $45  a  month  for  her  sup- 
port "for  so  long  a  time  as  she  does  not  marry 
B^in"  Is  not  a  restraint  of  marriage,  nor  in  any- 
wise against  public  policy. 

3.  It  isacaffioientoonsiderattonforthisagree* 
ment  that  thewUe  released  the  hnsbaod  from  all 
obligation  under  a  prior  oontraot  for  her  sepa- 
late  maintenaiiue,  which  was  recognixed  as  bind- 
ing by  the  parties  both  before  and  after  a  deoree 
of  divorce. 

Error  to  Arapahoe  coanty  court. 
Cayplesa,  KeelerA  Salea,  for  plaintiff  In 
error.    Q.  M.  Allen,  tor  defendant  In  error. 

Richmond,  P.  J.  In  this  action  plaintiff, 
Bebecca  Jones,  sout^ht  to  recover  of  de- 
fendant. H.  F.  Jones,  a  certain  sam  of 
money  claimed  to  be  due  nnder  contract 
between  them.  Prior  to  the  29tli  of  No- 
vember, A.  D.  1876,  plaintiff  and  defendant 
wern  husband  and  wife,  and  on  that  day 
articles  of  separation  were  entered  Into, 
whereby  H.  F.  Jones  obligated  blmtielf  to 
pay  to  Rebecca  Jones  certain  sams  of 
money  tor  her  support  during  the  time 
they  should  remain  separated.  Previous 
to  the  3lBt  day  of  August,  1887,  H.  F. 
Jones  procured  a  decree  of  divorce,  and  on 
that  day  entered  into  the  contract  sued 
on.  The  contract  recites  the  existence  of 
the  previous  "articles  of  separation,"  and 
the  fact  that  they  had  been  kept  and  main- 
tained in  force  until  that  date.  Further, 
that  acertalnchansre  of  circumstances  had 
arisen,  which  rendered  It  desirable  that 
there  should  be  changes  and  modifica- 
tions In  the  original  articles ;  and  in  con- 
sideration of  this  fact  and  one  dollar  H. 
F.  Jones  contracted  to  pay  to  Rebecca 
Jones  during  the  time  she  should  remain 
ringle  the  sum  of  f45  per  month.  Up  to 
March  1. 1889,  defendant  fulfilled  the  con- 
tract. Thereafter  he  defaulted,  and  suit 
was  brought  to  recover  the  amount  due, 
$406.  To  the  complaint  a  demurrer  was 
InteriKMed  and  sustained,  and  leave  was 
sranted  to  amend  the  complaint.  Demur- 
rer was  filed  to  the  amended  complaint, 
which  was  overrnled,  and  subsequently 
default  and  final  Judgment  entered  against 
the  defendant,  he  having  failed  to  answer. 
To  reverse  this  Judgment  this  error  is 
prosecuted. 

The  contention  of  plaintiff  ta  error  is: 
Fint,  that  the  contract  was  void,  it  be- 
ing in  restraint  of  marriage,  and  therefore 
against  public  policy;  aeeoBd,  that  the 
contract  was  without  consid«*ratlun.  Ad- 
dressing ourselves  tutbe  first  proposition, 
we  must  call  attention  to  the  language 
of  tfaecontract :  "  It  is  hereby  mutually  con- 
tracted and  agreed  that  the  party  of  the 
first  part  agrees  to  and  with  the  party  of 
thesecond  partto  pay  to  her  tor  so  long  a 
time  as  she  does  not  marry  again  the  sum 
of  943  per  month  for  each  and  every  month 
that  the  party  of  the  second  part  shall  re- 
main singleaud  unmarried  up  to  the  date  of 
her  death. "  This  is  not  a  contract  in  re- 
straint of  marriage.  No  obligation  is  im- 
Sosed  upon  the  woman  not  to  marry.  She 
>  at  liberty  at  any  time  to  mans  whiom 


and  where  she  will.  The  cbnditloa  is  that 
be  will  pay  the  $45  per  month,  presumably 
for  her  maintenance  and  support,  so  long 
as  she  may  remain  an  unmarried  woman; 
and  this  was  her  situation,  as  averred  in 
the  complaint,  at  the  time  of  the  institu- 
tion of  the  suit.  There  is  nothing  In  the 
agreement,  so  far  as  we  can  discover 
which  In  any  way  Involves  the  question  of 
morals  or  public  policy.  It  is  unnecessary 
for  us  to  express  any  opinion  relative  to 
the  contention  of  the  plaintiff  inerrorthat 
a  contract  in  restraint  of  marriage  Is  void 
as  against  public  policy,  because  it  Is  evi- 
dent from  what  we  have  already  said 
that  we  do  not  consider  the  question  in- 
volved In  this  case.  Now,  as  to  tiie  sec- 
ond proposition,— that  there  was  no  con- 
sideration to  support  this  agreement.  We 
must  differ  also  with  counsel  upon  that 
proposition.  Let  us  talce  Into  considera- 
tion the  situation  of  the  parties.  Unable 
or  unwilling  to  dwell  together  as  man  and 
wife,  they  entered  into  an  agreement  to 
separate  and  live  apart, she  sacrificing  the 
comforts  of  home  upon  his  promise  to  fur- 
nish her  adequate  means  of  support. 
Thereafter,  and  while  this  contract  is  in 
existence,  the  plaintiff  in  error  procures  a 
divorce,— upon  what  grounds  the  record 
is  silent.  But  it  is  evident  from  the  agree- 
ment entered  into  and  sued  upon  that 
practically  no  defense  was  made,  and  no 
alimony  sought  on  the  part  of  the  wife. 
After  the  divorce,  and  up  to  the  date  of 
this  agreement,  the  former  contract  was 
recognized  as  binding,  and  acted  upon  by 
both  parties,  and  in  consideration  of  the 
agreement  to  pay  her  at  the  rate  of  $45  per 
month  she  agreed  to  release  him  from  his 
former  contract.  What  the  exact  terms 
of  the  previous  contract  were  we  are  not 
informed,  except  so  far  as  it  is  set  out  in 
the  agrp<>ment  here.  Its  existence  and  le- 
gality is  admitted,  and  by  the  terms  of 
this  contract  the  defendant  is  released 
from  its  performance,  and  the  divorced 
wife  surrenders  what  rights  or  Interests 
she  had  thereunder,  and  accepts  in  lieu 
thereof  this  promise  to  pay.  So  far  as 
is  shown  in  this  case,  the  original  agree- 
ment did  not  provide  for  its  rescission  or 
termination  upon  a  divorce  being  ob- 
tained. The  promised  support  would  be 
Just  as  much  needed  after  divorce  as  be- 
fore. The  record  discloses  that  there  was 
no  agreement  of  parties  for  the  divorce, 
nor  was  there  any  in  the  negotiations  pre* 
ceding  the  divorce  that  the  contract  should 
be  annulled  thereby.  A  decree  of  divorce 
of  its  own  force  does  not  have  the  effect  of 
terminating  the  prior  agreement  for  sepa- 
rate support.  "Some  contracts  of  separa- 
tion might  offend  public  policy  and  others 
not.  Certainly  there  are  cases  where  a 
wife  would  be  Justified  in  separating  from 
her  husband  and  asking  support  from 
him,  notwithstanding  the  separation." 
Carey  v.  Mackey,82  Me.  616,  20  Atl.  Rep.  84. 
Anagreem.  ntforsupportisnot  abrogated 
by  a  subsequent  divorce  of  the  parties,  at 
least  when  no  provision  for  alimony  was 
made  in  the  decree  of  divorce.  Clark  v. 
Fosdlck,  118  N.  Y.  7,  22  N.B.  Rep.  1111;  Oa- 
lusha  ▼.  Oalusha.  UftN.  Y.  685.  22  N.  E. 
Rep.  1114;  Pettit  v.  Pettit,  107  N.  Y.  677,14 
N.  E.  Rep.  600.   The  agreement  conclusive' 
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ly  abowa  tbat  the  defendant  did  rwelTe 
aumething  for  the  promise  made,  to-wit, 
a  release  of  his  former  agreement,  which 
may  or  may  not  have  been  more  burden- 
some in  its  requirements  upon  him  than 
this  one.  A  valuable  consideration,  in  the 
sense  of  the  law,  may  consist  either  In 
some  right,  interest,  profit,  or  benefit  ac- 
cruing to  one  party,  or  some  forbearance, 
detriment,  loss,  or  responsibility  given. 
Buffered,  or  undertaken  by  the  other. 
Courts  will  not  Inquire  into  tbe  adequacy 
of  the  consideration.  It  Is  enough  that 
there  Is  actually  aconslderation,  that  such 
consideration  is  legal,  and  tbat  it  baa 
some  value.  We  think  the  Judgment  of 
the  court  below  abould  be  affirmed. 


a  Colo.  A.  U) 

Cooper  t. 


Dk  MAiinnt.LK  et  al. 


{Court  Cif  Appealt  of  CoUnaSa.    Jnne  28, 1891.) 
BaTOPFBL  nr  Fus— APFXAi.-Boin>— Subxtt— 

1.  Though  B  surety  slens  an  appeal- bond  on 
condltiun  that  it  shall  not  be  delivered  until  ligned 
by  another  aorety,  where  be  delivers  it  to  the 
principal,  who  flies  it  in  disregard  of  the  condi- 
tion, the  instrument  being  regular  on  Its  face, 
and  there  being  nothing  to  put  either  clerk  or 
obligee  on  inquiry  regarding  it,  such  surety  Is  es- 
topped to  say  that  the  bond  Is  not  binding  on  him. 

8.  In  an  aotiogon  an  appeal -bond,  where  it  is 
found  that  the  appellee  has  sustained  damages  to 
the  amount  of  t846,  it  is  error  to  render  judgment 
for  teoo,  tbe  penalty  of  the  bond. 

Error  to  Lake  county  court. 

J.  E.  Havens  and  Bennett  4k  Bennett, 
for  plaintiff  in  error.  N.  MoUina,  (or  de- 
fendants in  error. 

Richmond,  P.  J.  This  waa  an  action 
upon  an  appeal- bond.  On  tbe  Slst  of 
March,  1884,  plaintiff  In  error  obtained,  be- 
fore a  justice  of  tbe  peace  for  Lake  coun- 
ty, a  Judgment  against  Sylvanus  Ayres, 
Jr.,  for  the  sum  of  f  228,  from  which  Judg- 
ment Ayres  appealed  to  the  county  court, 
filing  an  appeal-liond.  Subsequently  the 
county  court  directed  appellant  to  file  an- 
other and  sufficient  appeal-bond,  whicb 
was  done.  Said  appeal-bond,  no  filed, 
was  signed  by  Isaac  Cooper  and  William 
A.  Ellis  as  suretiRB.  Tbe  original  cause 
waa  tried  in  the  county  court,  resulting 
in  a  Judgment  for  defendants  in  error. 
After  this,  suit  was  instituted  upon  the 
bond,  and  service  of  summons  made  upon 
Isaac  Cooper.  To  the  complaint  Cooper 
answered,  alleging  that  the  bond  was  not 
bis,  because,  at  tbe  time  of  tbe  execution 
and  delivery  of  It  to  the  principal,  (Ayres,) 
Ayres  promised  and  agreed  that  he  would 
not  deliver  the  bond  until  the  signature  of 
another  person  had  been  procured.  To 
this  answer  a  deraurn  -  was  interposed 
and  auatained.  Tbereafter  Isaa  Cooper 
died,  and  tbe  plaintiff  in  error,  Sarah  F. 
Coo|ier,  as  administratrix  of  the  estate, 
appeared  to  defend  the  action,  and  elected 
to  stand  by  the  answer.  Two  errors  are 
assigned :  First,  the  error  of  the  court  in 
anstaining  the  demurrer  and  entering  Judg- 
ment; second,  to  the  form  of  the  judg- 
ment. Tbe  first  question  for  considera- 
tion is  whether,  when  a  surety  who  signs 
and  aeals  a  bund,  and  then  delivers  it  to 
tbe  principal  obligor,  upon  tbe  conditioa 


I  that  it  shall  not  be  delivered  nntll  ft  baa 
been  signed  by  another  co-surety,  and  tbe 
principal  delivers  it  in  disregard  of  tbe 
condition,  not  making  known  tbe  condi- 
tion, there  being  no  circumstances  whicb 
should  put  the  person  receiving  it  on  in- 
quiry, does  the  instrument  become  oper- 
ative as  a  legal  deed.  This  question,  we 
think  must  be  answered  in  the  affirma- 
tive. Conceding  that  every  thing  alleged 
In  tbe  answer  Is  true, — that  tbe  nnder- 
standlng  existed  between  Ayres  sn4 
Cooper  that  another  co-surety  should  be 
procured  before  the  delivery  of  the  bond, 
yet  neither  tbe  obligee  of  tbe  bond  nor  the 
clerk  of  the  court  to  whom  it  was  ddiv- 
ered  had  knowledge  of  such  underatand- 
ing  or  agreement.  Besides,  the  bond  was  in 
all  respects  regularly  executed,  according 
to  the  prescribed  form,  and  accepted  by 
the  officer  whose  dntyit  waa  to  take  it  aa 
a  completed  contract.  There  was  noth- 
ing on  tbe  face  of  the  paper,  or  in  tbe  In- 
atrument  itself ,  to  put  tbe  officer  on  in- 
quiry, or  to  raise  a  ausplcion  in  his  mind 
tbat  a  condition  waa  annexed  to  tbe  de- 
livery of  the  Instrument.  Tbe  transac- 
tion was  one  of  ordinary  occurrence  in 
perfecting  appeals  from  one  court  to  an- 
other. No  blank  was  left  tor  tbe  name 
of  the  additional  co-surety,  nor  was  tbe 
name  embraced  in  the  body  of  the  bond ; 
and,  in  addition  to  thia,  tbe  record  dia- 
doses  the  fact  to  be  tbat  the  two  sureties, 
Ellis  and  Cooper,  appeared  before  tbe  clerk 
of  tbe  court,  and  qualified  as  aucb  snre- 
tiea.  At  that  time  they  knew  the  bond 
was  in  the  hands  of  the  clerk  to  be  filed ; 
they  knew  that  the  principal  obligor, 
Ayrea,  bad  delivered  It;  and  that  upon 
their  qualification  it  would  be  filed;  and 
not  until  after  the  trial  of  tbe  cause  ap- 
pealed from  tbe  justice's  court,  and  tbe 
institution  of  suit  on  tbe  bond  does  It  ap- 
pear tbat  tbls  agreement  or  understand-, 
ing  waa  made  known.  We  admit  that 
there  la  a  confilct  of  antboritiea  upon  this 
proposition,  yet,  after  a  thorough  review 
of  thoae  cited  by  tbe  plaintiff  in  error,  and 
aucb  othera  aa  are  referred  to  in  the  text- 
books, we  unhesitatingly  declare  that  tbe 
better  reasoning  supports  tbe  position 
here  taken.  In  Dair  v.  D.  S.,  18  Wall.  1, 
Justice  Davis,  In  commenting  upon  the 
Identical  proposition  here  under  consider- 
ation, says:  "It  •  •  •  is  easy  to  see. 
If  the  obligors  are  at  liberty,  when  litiga- 
tion arises  and  loss  is  likely  to  fall  upon 
them,  to  set  up  a  condition  unknown  to 
tbe  person  whose  duty  it  waa  to  take  tbe 
bond,  and  which  is  unjust  in  its  result, 
tbat  the  difficulties  of  procuring  satisfac- 
tory indemnity  from  those  who  are  re- 
quired by  law  to  give  it  will  be  greatly  in- 
creased." In  State  v.  Peck,  53  Me.  284, 
Barrows,  J.,  baa  collected  and  dlstin- 
guished  the  cases  on  thla  anbject  in  a 
most  satisfactory  manner,  and  we  might 
consistently  rest  our  conclusion  upon  that 
case.  In  the  conclusion  of  the  opinion  he 
says:  "If  there  are  cases  tbat  mllltata 
against  tbe  views  here  expressed,  we  ar« 
satisfied  that  they  savor  more  of  tha 
growing  looseness  of  commercial  morality 
than  of  adherence  to  wholesome  legal 
principles."  If  the  doctrine  of  estoppel 
would  not  apply  here,  might  not  tbe  1»< 
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qolry  well  be  asked,  to  what  state  of  facts 
could  It  apply  ?  Here  the  surety  who  de- 
tends  this  action  had  Inveaited  the  princi- 
pal with  an  apparent  authority  to  deliver 
tbe  bond,  and  there  was  nothing  on  the 
face  of  the  bond,  or  in  any  of  the  attend- 
ing  circumstances,  to  apprise  the  official 
who  accepted  it  that  there  was  any  secret 
agreement  which  should  preclude  the  ac- 
ceptance of  tbe  bund.  This  surety  alone 
is  certainly  in  fault,  as  but  for  this  un- 
warranted trust  in  Ayres  he  would  never 
have  had  it  in  hiu  power  to  occasion  tbe 
loss  whicta  the  obligee  of  this  bond  must 
suffer  if  the  defense  made  Is  successful. 
There  Is  no  reason  why  this  opinion 
should  be  extended  by  further  reviewing 
the  authorities.  The  work  has  been  done, 
and  thoroughly  done,  in  several  well  con- 
sidered cases  in  Maine. Indiana. Kentucky, 
Missouri,  IlllDois,  North  Carolina,  Vir- 
ginia, Luulsinna,  and  Michigan  Hunt  y. 
State,  53  ind.  321,  Millett  v.  Parker,  2 
Mete.  (Kv.)  eaS;  Nasli  v.  Fugate,  24  Grat. 
202;  State  v.  Potter.  03  Mo.  212;  State  v. 
Peck,  supra;  Chalaron  t.  McFarlane,  9 
La.  227;  Smith  v.  Peoria  Co.,  59  111.412. 
These  authorities  satisfy  us  that  the  con- 
clusion of  the  court  in  sustaining  the  de- 
murrer to  the  answer  must  be  affirmed. 

The  next  question  for  our  consideration 
is  as  to  the  form  of  the  Judgment.  The 
judgment  rendered  Is  against  the  estate  of 
Isaac  Cooper  for  the  sum  of  $000,  the  pen- 
alty of  the  bond.  "The  court  finds  that 
the  estate  of  Isaac  Cooper  is  indebted  to. 
tbe  pluintlR  In  the  sum  of  9600,  tbe  penalty 
of  tbe  appeal-bund  sued  on  herein,  and 
that  the  damage  sustained  by  the  plain- 
tiff herein  amounts  to  the  sum  of  $340.78. 
It  is  therefore  by  the  court  ordered  and 
adjudged  that  the  plaintiffs,  Frank  De 
MuinvlUe  and  W.  U.  Brisbane,  do  have 
and  recover,  of  and  from  the  said  defend- 
ant, tbe  estate  of  Isaac  Cooper,  dcHieased, 
the  sum  of  $60U,  tbe  penalty  of  tbe  bund 
aforesaid,  together  with  their  costs  In  this 
behalf  expended,  thereafter  to  be  taxed, 
and  that  execution  issue  therefor."  This 
was  clearly  error.  The  Judgment  should 
have  been  for  tbe  sura  named  as  damages, 
payableoutof  the  estate  of  th?  deceased  in 
due  course  of  admluistrntlon.  Oen.  St., 
p.  1055,  §  301S,  provides  that,  "upon  a  re- 
covery of  judgment  •  •  ♦  against  any 
«-xecutor  or  administrator,  or  a  demand 
due  from  his  testator  or  Intestate,  no  exe- 
cution shall  be  Issued  thereon,  but  the 
party  recovering  said  judgment  shall 
cause  a  transcript  of  the  judgment  entry 
to  be  tiled  in  the  county  court,  and  the 
same  shall  be  classed  and  paid  as  other 
demands  are."  This  question  is  directly 
passed  upon  In  Mattison  v.  Chllds,  5  Colo. 
78.  For  this  error  the  judgment  must  be 
revered,  and  tbe  cause  remanded,  with 
instructions  to  enter  judgment  fur  amount 
of  damage,  la  conformity  with  this  opin- 
ion. 


a  Colo.  A.  U) 

Chamberlain  ▼.  Amtbb. 
(Court  cf  Appeals  of  Colorado.    Jane  88, 1891.) 

VB!n>OR  AHA  VBNPSS — ^IbBIOATION — CONTBAOt. 

1.  The  oyraet  of  land  oontraoted  with  an  ir- 
rigHtion  company  to  supply  water  for  its  oultiva- 
lAoa  lij/oa  d^errej  poiymeuts,  and  then  sold  and 


conveyed  the  land,  nothing  being  said  of  tlM 
water-right  In  the  contract  of  sala  The  only 
mention  of  it  In  the  negotiations  was  a  statement 
by  the  vendor's  agent  that  the  land  had  a  certain 
water-right  which  was  included  in  the  purchase 
money.  Beld,  that  the  vendee  cannot  recover  of 
tho  vendor  the  deferred  payments  made  by  the 
former  on  the  water-riftht. 

2.  Such  right  cannot  be  held  appurtenant  to 
the  land,  so  that  by  the  vendee's  failing  to  get 
it  a  failure  of  title  arises  to  that  extend  where 
there  was  no  conveyance  of  Uia  right  and  no  cov- 
enant 

8.  In  any  event  the  vehdee's  agent  in  the 
purchase  cannot  maintain  an  action  against  the 
vendor  in  the  premises  without  showing  that  he 
was  compelled  to  pay  out  money  to  make  good 
liis  principal's  title. 

Error  to  superior  court  of  Denver. 
A.  L.  Doud,  for  plaintiff  in  error.    Sulli- 
van <fi  May,  for  defendant  In  error. 

Reed,  J.  This  suit  was  Instituted  by  tbe 
plaintiff  in  error  on  October?,  1887.  It  afi- 
pears  by  the  allegations  in  tlie  complaint 
that  for  some  years  prior  to  and  ontheStfa 
day  of  February,  18W,  the  defendant  in  er- 
ror was  the  owner  of  80  acres  of  land  situ- 
ated under  the  line  of  the  Northern  Colo- 
rado Irrigation  Company's  ditch,  and  that 
on  the  23d  day  of  June,  1884,  the  defendant 
in  error  entered  into  a  contract  with  the 
corporation  owning  the  ditch  for  water 
to  irrigate  the  land.  By  the  terms  of  the 
contract  defendant  in  error  was  to  pay  to 
the  corporation  fl,4lH)  for  a  right  to  buy 
water  tor  the  land,  and  was  to  pay  annu- 
ally for  the  water  supply  for  irrigating 
purposes  an  indefinite  sum,  to  be  fixed 
thereafter,  varying  from  fl.50  to  f4  an 
acre.  The  $1,400  for  the  water-right  was 
to  be  paid  in  different  installments  of 
interest  and  principal  at  various  times 
from  the  date  of  the  making  of  tbe  con- 
tract to  June.  1801.  On  tbeSth  day  of  Feb- 
ruary, 1887,  partial  payments  bad  been 
made  for  the  water-right,  and  it  is  alleged 
In  order  to  perfect  and  secure  tbe  title  to 
it,  further  payments  to  the  amount  of 
about  $1,100  were  necessary  ;  and  on  that 
day  tbe  plaintiff  in  error  obtained  an  op- 
tion on  the  property  for  a  fixed  time  at  the 
price  of  $10,000,  and  to  secure  such  option 
made  a  payment  of  $500,  and  a  memoran- 
dum or  contract  was  entered  into,  as  fol- 
lows: "Denver,  February  8,  1887.  In  con- 
sideration of  one  dollar  ($1.00)  to  me  In 
baud  paid  by  H.  B.  Cbanil)crlain,  tbe  re- 
ceipt whereof  is  hereby  acknowledged,  I 
hereby  agree  to  sell  to  him  or  his  assigns, 
at  any  time  prior  to  March  8th,  the  folio  w- 
ing described  property:  The  north  half  of 
south-west  quarter  section  twenty,  (20,) 
township  four  (4)  south,  range sUxty -seven 
west,  for  the  sum  of  ten  thousand  dollars 
($10,000.00,)  payable  as  follows:  $500.00 
down,  $4,500.00  ($2,500.00  in  sixty  days 
and  $2,000.00  in  thirty  days.)  and  the  bal- 
ance of  five  thousand  dollars  ($5,000.00)  in 
two  years,  at  eight  (8)  per  cent,  per  an- 
num. Mai!k  A.mtek.^  On  tbe  8tli  dayol 
March  following,  plaintlQ  in  error  con- 
cluded tbe  purchase  of  the  land  for  one 
Charles  B.  Wood,  who  paid  the  wholecon- 
Bidcratiou,  and  to  whom  a  deed  for  the 
same  was  made.  It  is  not  sboivn  by  the 
testimony  that  at  any  time  prior  to  the 
conveyance  any  contract  was  made  be- 
tween the  parties  whereby   sin  (pn tract 
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tor  water  of  tbe  defendant  in  error  with 
the  ditch  company  was  to  be  asatRned, 
transferred,  or  sold  to  the  plaintiff  In  er- 
ror, or  was  to  pass  with  the  land  under 
the  option.  It  was  shown  by  the  testi- 
mony that  the  deed  was  accepted,  and  tbe 
trade  consummated  without  any  aBscrtlon 
of  claim  on  the  part  of  the  plaintiff  In  er- 
ror to  have  the  water-right  transferred. 
It  will  be  observed  that  there  Is  nothing  In 
the  written  contract  referring  to  the  mat- 
ter in  controversy.  The  land  was  sold  by 
one  MUllngton  as  agent  of  the  owner. 
The  testimony  In  reicard  to  the  under 
standing  of  the  parties  with  reference  to 
the  water-right  is  very  meager  and  con- 
tradictory. Plaintiff  In  error  testified 
that  MllllngtoD,  the  agent,  "stated  that 
the  land  had  been  cultivated  the  year  pre- 
vious, and  that  it  had  the  English  ditch 
water-right,  which  was  included  in  the 
purchase  price."  This  appears  to  have 
been  all  that  was  said  on  tbe  subject,  and 
even  this  was  not  embraced  in  tbe  writ- 
ing. It  Is  very  indefinite.  It  does  not 
show  whether  the  contract,  as  it  then 
stood,  between  defendant  and  tbe  ditch 
company,  was  to  be  transferred,  or  wheth- 
er it  was  to  be  secured,  and  flnal  pay- 
men  ts  made  by  the  buyer  or  seller.  Where 
nothing  is  said  with  regard  to  it,  under 
such  circumstances,  it  is  presumable  that 
the  future  payments  are  to  be  made  by 
the  purchaser,  else  there  would  have  been 
some  contract  or  obligation  on  the  part  of 
the  seller  to  pay  in  future;  or,  if  the  nn- 
derstandinghad  been  that  tbeseller should 
make  tbe  payments,  it  is  to  be  presumed 
the  buyer  would  have  investigated  the 
matter,  and  retained  tbeaniount  from  tbe 
purchase  money.  Tbe  strongestconstruc- 
tlon  tbe  language  of  the  agent  can  really 
bear  ia  that  the  land  was  susceptible  of 
cultivation  by  the  use  of  water  from  the 
company's  ditch,  and  that  the  right  to 
tbe  water  for  the  land  was  secured,  and 
such  right  would  go  with  the  land,  fint 
this  cannot  be  conntrued  as  a  promise  to 
pay  the  money  to  perfect  the  purchase  of 
such  right.  Tbe  contention  of  counsel  of 
plaintiff  in  error  that  tbe  water  was  ap- 
purtenant and  went  with  the  land,  and, 
consequently,  there  belnc  a  failure  of  title 
as  to  part,  the  money  could  be  recovered, 
cannot  be  sustained  for  two  or  tbree  very 
good  reasons:  First,  there  was  no  con- 
veyance of  the  right,  and  no  covenant; 
BecoDd,  if  such  had  been  the  case,  plaintiff 
in  error  could  not  recover  the  money,  as 
neither  land  nor  water  was  conveyed  to 
him.  It  could.  It  recoverable  at  all,  be  re- 
coverable only  at  the  suit  of  the  grantee. 
Wood  bcviiig  been  the  purchaser  and 
grantee  direct  from  thedefendant  In  error, 
and  tbe  paper  given  the  plaintiff  In  error 
having  been  but  an  option,  he  could  ac- 
quire no  right  individually  to  the  water, 
separated  from  the  land,  unless  by  show- 
ing that  be  had  been  damnified  and  had 
been  compelled  to  pay  the  money  to  make 
good  Wood's  title,  and  therefore  had  a 
right  to  have  it  refunded.  It  is  not  pre- 
tended that  SQcb  was  tbe  fact.  In  any 
view  I  can  take  of  it,  plaintiff  failed  to 
make  a  case  which  would  warrant  a  re- 
covery. It  follows  that  the  judgment  of 
nonsuit  was  right,  and  should  t>e  af&rmed. 


FAGIFIO  BSFOBTEB,yoi.  27.  (Colo. 

(1  Colo.  App.  6) 

Standabd  Acx^dbnt  Ins.  Co.  v.  Frieden<- 

THA.L. 
(Cotut  of  Appeal*  vf  Colorado.    June  2S,  180t) 
AociDiNT  iNsniLucaK— Ooin>rnoira — Waivbb— Ao 

TIONS. 

1.  In  an  action  on  an  accident  policy  the  an- 
swer alleged  that  one  acting  for  defendaat'i 
agent  delivered  the  policy  wiuiout  authority,  bo- 
fore  the  premium  bad  bosn  paid,  and  then,  like- 
wise without  authority,  received  part  of  the  pre- 
mium after  the  assured  had  been  injured.  The 
reply  alleged  that  the  person  delivering  tbe  pol- 
icy was  an  agent  himself;  that  he  WMved  the 
condition  requiring  payment  of  the  preminms  in 
advance,  agreeing  that  part  shonld  he  paid  io 
cash  later,  as  was  done,  and  part  in  lervioes. 
Held  that,  in  view  of  the  new  matter  set  up  in 
the  answer,  the  reply  was  not  a  departure,  sati 
a  demurrer  thereto  was  properly  overruled. 

2.  The  person  who  delivered  the  policy  har- 
intr  aU  the  apparent  authority  of  a  general  agent, 
and  therefore  being  sach  as  to  thii^  persons,  the 
insurer  is  bound  by  his  waiver  of  the  condition 
as  to  payment  of  premiums. 

8.  The  reception  of  incompetent  evidence  is 
not  ground  for  reversal  where  the  trial  was  by 
the  court,  aa  it  will  be  presumed,  nothing  appear- 
ing to  the  contrary,  that  the  }udg«,  being  familiar 
with  the  rules  of  evidence,  disregarded  It. 

Appeal    from    district    court,   Chaffee 
county. 

It  is  alleged  that  on  the  21st  day  of 
April,  1886,  the  appellant  issued  and  deliv- 
ered to  Eugene  U.  Teats  an  accident 
insurance  policy,  to  be  effective  for  12 
months  from  its  date,  whereby  Teats  was 
to  receive  from  the  Insurancecompany  923 
a  week  for  loss  of  time  In  consequence  of 
any  bodily  injury  sustained  by  him  during 
the  existence  of  such  policy,  through  ex- 
ternal, violent,  and  accidental  means, 
which  should  wholly  disable  him  from 
transacting  his  business  aa  a  mining  sup- 
erintendent; that  on  the  26th  diiyuf  April, 
188fl,  Teats  received  a  bodily  Injury  that 
entitled  him  to  such  compensation  by  tbe 
terms  of  the  policy  of  insurance,  and  that 
he  was  wholly  disabled  for  the  period  of 
13  weeks,  and  was  entitled  to  receive  the 
sum  of  $325;  that  on  the  7th  day  of  Au- 
gust, 1886,  Teats  sold,  transferred,  and  as> 
signed  his  claim  against  the  appellant 
to  Frledenthal,  tbe  appellee.  Friedenthal 
brought  suitfor  the  sum  of  $325  and  costs. 
Tbe  appellantanswered,  denyingthemate- 
rlal  allegations  in  the  complaint,  and  for 
further  and  special  answer  alleged  that 
Teats  did  make  application  to  one  A.  S. 
Hoy  t,  then  acting  tor  an  agent  of  the  ap- 
pellant, as  alleged  in  the  complaint;  and 
that  by  the  terms  of  the  application  and 
the  policy  which  was  Issued  it  was  pro- 
vided that  Teats  should  pay  as  a  premi- 
um to  the  appellant  for  the  policy,  and  as 
H  condition  of  obtaining  it,  $37.50.  Tbat 
Teats  did  not  pay  the  snm  of  $37.50  nor 
any  part  of  it,  and  tbat  the  policy  of  in- 
surance was  by  Hoyt,  without  any  right 
or  authority,  delivered  to  Teats  without 
tbe  payment  of  the  premium  as  required ; 
and  that  by  reason  of  the  failure  ol  Teats 
to  pay  tbe  premium,  the  appellant  was 
not  liable.  That  after  tbe  accident,  an| 
on  tbe  2Stli  day  of  April,  Teats  paid  to  A 
R.  Hoyt  $10,  which  Hoyt  had  no  author- 
ity to  receive,  and  that  at  the  time  of  re- 
ceiving the  injury  there  was  none  of  the 
premium  paid ;  consequently,  that  the  ap- 
pellant was  not  liable  upon  the  policy  of 
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insurance.  A  replication  was  filed,  in 
■which  It  was  denied  that  Hoyt,  at  the 
time  of  issuing  the  policy  ol  insurance,  was 
ai-ting  for  an  a«ent  of  the  appellant,  and 
alleKiog  that  Hi)yt  was  the  agent  ol  ap- 
pellant, and  hart  full  power  and  authority 
to  make  contracts  tor  Insurance  and  to  Is- 
sue and  deli rer  policies  of  insurance;  and 
that,  by  virtue  of  such  ..gcncy,  he  made 
the  contract  of  insurance  and  issued  the 
policy,  and  slKned  and  executed  the  same 
as  the  agent  of  the  appellant,  and  deliv- 
ered the  policy  to  Teats.  Admits  that 
there  was  a  condition  In  the  policy  and  In 
the  application  to  the  effect  that  Teats 
should  pay  f 37.50  premium;  and  admits 
that  the  condition  provides  that  the  poli- 
cy should  be  void  unless  the  premium  Is 
paid  before  the  injury  was  received,  bat 
alleges  that  the  agent,  Hoyt,  waived  the 
condition  and  delivered  the  policy,  and  ex- 
pressly agreed  with  Teats  that  the  premi- 
um should  not  be  paid  In  cash,  and  wasto 
be  paid  at  some  subsequent  time.  That 
Teats  had  under  his  control,  as  mining 
Buperintendeut,  a  large  number  of  men, 
wbom  Hoyt  was  desirous  of  insuring, 
and  solicited  Teats  to  use  bis  influence 
witb  the  men  to  Induce  them  to  insure 
with  Hoyt,  and  that  Teats  was  to  pay 
$10  in  cash  at  some  future  time,  and  the 
balance  was  to  be  paid  in  services  in  solic- 
iting the  insurance  of  the  men;  and  that 
he  paid  f  10  to  Hoyt  us  alleged  In  the  an- 
swer. A  demurrer  was  filed  to  the  repli- 
cation. The  demurrer  was  overruled.  A 
trial  to  the  court  without  a  Jury.  Judg- 
ment for  the  appellant  !n  the  sum  of  fSlO. 
From  such  Judgment  this  appeal  was  tak- 
en. Testimony  was  very  brief  and  uncon- 
tradicted. The  deposition  of  Teats  was 
read,  in  which  he  testified  to  the  arrange- 
ment and  agreement  with  Hoyt,  by  which 
the  coudltion  of  the  policy  was  waived, 
and  the  policy  was  delivered,  to  '■je  effect- 
ive and  operative  from  Its  date.  That  he 
(Teats)  was  to  pay  JIO,  and  use  Ills  influ- 
ence with  the  men  to  secure  business  and 
insurance  for  the  company  of  appellant, 
and  that  the  contract  was  that  the  pre- 
mium should  be  $25,  instead  of  $37.50; 
that  he  paid  the  $10,  but  not  until  after 
the  accident  ocrurrod,  and  that  It  was  ac- 
cepted by  Hoyt.  That  within  three  days 
after  the  accident  he  furnished  appellant 
proof  of  the  Injury  as  required  by  the  poli- 
cy. A  copy  of  the  Insurance  jiollcy  was 
also  put  in  evidence,  signed  at  the  bot- 
tom: "A.  K.  Hoyt,  Agent  at  Leadvllle, 
Colorado.  C.  O.  Bowen,  Secretary.  D.  M. 
Fekey,  President.  Countersigned  this 
21st  day  of  April,  18.S6.  A.  R.  Hoyt, 
Agent."  Indorsed  upon  such  policy, 
among  other  conditions,  was  the  follow- 
ing:"  The  policy  shall  not  take  effect  un- 
less the  premium  is  paid  prior  to  the  hap- 
pening of  any  accident  under  which  claim 
is  made."  Also  a  copy  of  the  application 
in  which,  among  other  statements,  occurs 
the  following,  whlcii  is  the  only  one  neces- 
sary to  be  noticed  In  this  connetrtlon  :  "  (9) 
My  premium  for  this  period  in  $37.50." 
Proper  proof,  as  required  by  the  com- 
pany, appears  to  have  been  made  of  the 
injury  and  its  nature,  and  the  length  of 
time  that  Teats  was  disabled  by  reason 
of  such  accident,  accompanied  by  the  cer- 


tiOcate  of  the  attending  physician.  In  the 
deposition  of  Teats  It  is  stated :  "An  offi- 
cer of  the  company  from  Detroit,  Michi- 
gan, also  General  State  Agent  Harrison 
of  l>enver.  notified  me  that  they  would  bo 
In  iiuenu  Vista  to  adjust  the  claim.  They 
came,  and,  in  the  presence  of  D.  C.  SlnU- 
llnger,  asked  me  to  discount  the  claim; 
'.  ut  no  special  amount  was  offered.  "  The 
appellant  objected  to  the  reading  of  this 
portion  of  the  deposition.  It  was  allowed 
to  be  read,  and  thecourt  reserved  the  deci- 
sion of  its  admissibility  until  the  final  deci- 
sion of  the  case.  The  overruling  of  the  de- 
murrer to  appellee's  replication  Is  assigned 
for  error.  Also  the  overruling  of  the  objec- 
tion made  to  the  deposition  of  tbewitness 
Teats,  and  that  the  judgment  In  favor  of 
appellee  and  against  the  appellant  was  er- 
roneous. 

Patterson  &  Tbomas,  for  appellant. 
George  K.  Harteaatein,  for  appellee. 

Reed,  J.,  {after  stating  the  facts  as 
above.)  Thei-e  were  uo  issues  of  fact  to  be 
determined  In  the  case.  The  facts  appear 
to  have  been  conceded,  at  least  there  was 
no  serious  controvers.v.  The  first  ques- 
tion arises  upon  the  pleading.  It  Is 
claimed  that  there  was  a  departure,  that 
the  replication  set  up  a  new  cause  of  ac- 
tion not  embraced  in  the  complaint,  and 
that  the  court  erred  in  overruling  the  de- 
niuri-er.  I  cannot  adopt  this  contention. 
The  contract  of  insurance  was  one  of  in- 
demnity,— to  indemnify  the  insured  to  tlie 
extent  of  $25  a  week  for  all  time  he  should, 
by  accident,  be  disabled  from  performing 
the  duties  of  a  mining  superintendent  for 
the  term  of  one  year  from  date.  The 
premium  expressed  in  the  policy  was 
$37.50.  The  language  of  the  policy  Is  "  lu 
consideration  of  therepresentationa  in  the 
application  for  this  policy  and  of  thirty- 
seven  dollars  end  fifty  hundredths,  does 
hereby  Insure,"  etc.  The  policy,  though 
not  containing  a  receipt  tor  the  $37.50  in 
so  many  words,  was  signed  by  the  agent, 
and  delivered,  and  became  the  contract 
of  appellant,  and  the  language  used,  "In 
consideration  •  •  •  and  of  $37.50  does 
hereby  insure, "etc.,  imports  the  payraent 
prior  to  the  delivery  as  the  conslderatitm 
for  the  delivery  of  the  contract  to  the  In- 
sured. When  delivered.  It  became  opera- 
tive, and  could  only  t>e  Impeached  by 
showing  that  it  had  been  obtained  im- 
properly or  fraudulently  by  the  insured  In 
such  manner  as  to  negative  the  fact  of  the 
legal  and  voluntary  delivery  of  the  policy 
by  the  appellant.  When  delivered  and  op- 
erative, ail  that  was  necessary  primarily 
was  to  allege  the  contract  of  insurance,— 
the  hapi>enlng  of  the  contingency  whereby 
the  insurer  became  liable  to  pay  by  rea- 
son of  the  contract,  and  the  amount  of  in- 
demnity to  which  the  Insured  was  enti- 
tled. Anything  impeaching  the  validity 
of  the  contract  should  have  been  alleged 
by  way  of  defense.  This  was  attempted, 
but  the  matters  set  up  were  not  such  as 
Impeuclied  the  contract, — not  acts  of  the 
Insured  by  which  the  policy  was  defeated 
or  Improperly  obtained,  but  the  alleged 
improper  acts  of  appellant's  agent,  which 
could  not  amount  to  a  defense.  Had  ap- 
pellee demurred    to    the  special  defenses 
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contained  Jn  the  annwer,  the  demurrer 
Bhould  have  prevailed,  but  he  replied  in- 
stead. The  reply  was  to  ma  tter  coo  lained 
in  the  upecial  answer.  There  was  no  de- 
parture. Applying  old  <roniinon-law  mnx- 
ims  of  pleading,  that  arc  equally  potent 
under  the  Code— that  a  bad  rcplU-ation 
U  good  enough  for  a  had  plea,  and  that 
the  demurrer  reaches  back  to  the  first 
faulty  pleading, — I  am  compelled  to  hold 
that  the  judgment  of  the  court  upon  the 
demurrer  was  correct.  Nor  can  I  adopt 
tho  contention  that  the  court  erred  in  its 
ruling  wpon  that  portion  of  the  deposition 
of  Teats  in  regard  to  an  offer  to  compro- 
mise. It  is  true  that  no  such  evidence  is 
competent,  and,  had  the  case  been  tried 
to  a  jury,  appellant  might  have  boon 
prejudiced  by  a  failure  to  suppress  it; 
but,  having  been  tried  by  a  judge  familiar 
■with  the  rules  of  evidence,  thepresumption 
is  that  it  was  wholly  disregarded,  and  the 
gist  of  the  contention  seems  to  be,  not 
that  the  court  acted  upon  the  evidence  to 
the  prejudice  of  the  appellant,  but  that  he 
tailed  to  state  that  be  had  disregarded  it. 
It  is  alleged  in  the  answer  that  Hoyt  was 
not  the  agent  of  appellant,  but  that  he 
was  acting  for  an  agent.  No  proof  was 
otfei-ed  upon  the  trial  in  support  of  the  al- 
legation. The  agency  seems  to  have  been 
conceded.  As  far  as  the  assured  was  con- 
cerned, there  was  no  question  of  the 
agency.  Whatever  question  tiiere  may 
have  been  between  the  agent  and  hU 
principal,  he  was  allowed  to  act  as  the 
general  agent,  not  as  a  solicitor  only  of 
insurance.  The  policies  of  the  company, 
executed  l)y  its  proper  ofTioers,  were  in  his 
possession  to  be  filled  and  countersigned 
and  delivered  by  him.  He  was  invcHtcd 
by  him  principal  with  all  the  indicln  of  a 
general  agent  in  that  locality,  and  that 
was  BufHcient,  as  far  as  third  parties  were 
concerned.  It  was  estHbllshed  by  the  evi- 
dence of  Teats  that  a  special  contract  was 
made  with  him,  whei-eb.v  the  cost  of  the 
insnrance  to  him  was  to  be  $25,  Instead 
of  $37..'>U;  $10  of  which  was  to  be  paid 
at  an  early  day  in  money,  and  the  bal- 
ance was  to  be  paid  at  some  future  date 
in  assisting  in  securing  insurance  upon 
men  in  his  employ.  This  contract  was  not 
contradicted  by  appellant,  and  is  conced- 
ed. Had  It  not  been,  Hoyt  could  have 
readily  denied  it. 

But  one  question  remains,  was  appel- 
lant bound  by  the  special  contract  of  its 
agent,  Hoyt?  Or,  in  other  words,  could 
the  agent  by  such  a  contract  hind  his  prin- 
cipal, and  waive  the  printed  provisions 
and  stipulations  contained  in  and  at- 
tached to  the  policy?  "A  person  au- 
thorized to  acceijt  risks,  to  agree  upon 
and  settle  the  terms  of  insurance,  and  to 
carry  them  into  effect  by  insuing  and  re- 
newing policies,  must  l)e  regarded  as  a 
general  agent  of  the  company  pending  ne- 
gotiations; •  •  •  nnd  the  possession 
of  blank  policies  and  renewal  receipts, 
signed  by  the  president  nnd  secretary,  is 
evidence  of  such  .igency."  May.  Ins.  § 
126;  Pitney  v.  Insurance  Co.,  6.5  N.  Y.  6; 
Post  V.  Insurance  Co.,  43  Barb.  3.51 ;  Car- 
roll V.  Insurance  Co.,  40  Barb.   202.    It  is 


conceded  that  no  part  of  the  premium  was 
paid  until  after  the  insured  received  the 
injury.  Two  days  after  the  injury  was 
received,  $10  was  paid  and  accepted.  It 
is  contended  that  the  clause,  "  this  policy 
shall  not  take  effect  unless  the  premium 
is  paid  prior  to  the  happening  of  any  acci- 
dent under  which  claim  is  made, "  is  con- 
trolling, and,  it  being  shown  that  it  was 
not  complied  with,  no  action  could  be 
maintained.  Having  found  by  the  au- 
thorities above  cited  that  Hoyt  was  a 
general  agent,  and  a  contract  was  made 
by  him  to  give  time  and  accept  payment 
in  a  certain  manner,  the  contention  can- 
not prevail.  To  give  the  provision  the 
construction  claimed  in  a  ease  like  the 
present,  its  illegality  would  be  at  once  ap- 
parent. It  is,  in  any  view,  of  very  doubt- 
ful validity,  and  can  only  be  sustained  in 
cases  where  there  was  no  legal  delivery  of 
the  policy  with  the  intention  of  making  it 
operative.  In  cuses  where  the  possession 
was  obtained  by  fraud,  or  for  the  purpose 
of  examination,  it  might  be  held  to  be 
valid.  To  apply  it  to  cases  where  the 
trunsactlon  was  consummated  and  the 
policy  voluntarily  delivered  to  tlie  in- 
sured as  evidence  of  the  insurance,  would 
at  once  render  the  illegality  apparent. 
Take  any  case  where  the  company  iiisured 
for  a  year,  for  instance,  and  delivered  its 
policy,  and  by  a  contract  payment  was 
not  to  be  made  until  the  expiration  of 
the  year,  the  insured  would  be  held  liable 
to  i)ay  for  the  entire  time,  whether  disa- 
bled or  not,  and,  the  premium  being  un- 
paid, and  so  to  remain  until  the  expira- 
tion of  the  policy,  thei'e  would  be  no  In- 
surance whatever  in  case  of  injury,  and 
no  consideration  for  the  premium;  con- 
sequently, no  mutuality  of  contract.  Con- 
tracts of  insurance  must  be  regarded  an<l 
construed  like  all  other  contracts,  so,  If 
possible,  as  to  make  them  mutual,  and 
effectuate  the  intention  of  both  parties. 
While  the  insurer  should  be  guarded 
against  fraud  and  misrepreFientation, 
tlie  insured  should  have  indemnity,  when 
guiltless  of  fraud,  upon  compliance  with 
tl)e  contract  as  maae  by  him,  and  no  cun- 
ningly devised  provision  or  exception  in 
the  policy  should  be  so  construed  as  to 
defeat  it.  I  am  clearly  of  the  opinion  that 
the  provision  requiring  payment  of  the 
premium  could  be  and  was  waived  by 
the  agent;  also  tliat  the  acceptance  by  the 
agent  of  the  payment  of  $10  after  the  In- 
Jury  was  received  was  evidence  that  no 
default  had  been  made,  and  was  a  recog- 
nition of  the  policy  as  still  in  force.  That 
a  general  agent  can  waive  any  condition 
Inserted  in  the  provisions  of  the  policy  of 
insurance  is  established  by  numerous  au- 
thorities. See  Putnam  v.  Insurance  Co., 
4  Fed.  Rep.  TiW;  Ball,  etc.,  Wagon  Co.  v. 
Aurora  F.  &  M.  Ins.  Co..  20  Fed.  Kep.  232; 
Joliffe  V.  Insurance  Co.,  SO  Wis.  117:  Insur- 
ance Co.  V.  Fenncll,  49  111.  180;  Washoe 
Tool  Manuf'g  Co.  v.  Hibernia  F.  Ins.  Co.. 
66  N.  Y.  613;  Boehen  v.  Insurance  Co..  3.5 
N.  Y.  1.31;  Sheldon  V  Insurance  Co.,  26  N. 
Y.  460;  Elkins  v.  Insurance  Co.,  113  Pa.  St. 
Sm,  6  Atl.  Kep.  224.  The  judgment  of  the 
district  court  should  be  athrmed. 
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bmTRiss  TO  BMFLOTa — ITiouaBiraa— FUAvnro— 
VsuMW-BxtLYAim  —  BraauL  FiimaiM  —  Ra- 

lfOTA.1.  or  ONUSES. 

1.  Where,  in  an  action  for  personal  injnry 
caused  by  a  train  falling  throuKn  a  bridge,  the 
complaint  merely  alleees  that  defendant  nesU- 
gently  soffered  the  bridge  to  become  out  of  repurs, 
and  to  remain  In  an  unsafe  condition,  there  can 
be  no  recovery  on  the  ground  that  the  oridge  was 
orlginklly  Improperly  constructed. 

8.  Where  defendant  claimed  that  the  bridge 
was  undermined  by  an  extraordinary  flood  on  the 
night  before  the  accident,  and  it  appeared  that 
extraordinary  storms  had  prevailed  for  several 
days,  It  was  a  question  of  fact  for  the  ]ury  whether 
or  not,  by  care  and  prudence,  the  defendant 
might  have  discovered  the  defect;  and  it  was 
proper  to  refuse  to  charge  that,  if  the  lury  be- 
lieve trains  had  safely  passed  over  the  bridge  the 
day  before,  and  on  examination  it  was  found  safe 
for  passage,  and  thereafter,  during  the  night,  an 
extraordinairy  freshet  occurred,  undermining  the 
bridge,  and  that  defendant  comd  not,  by  the  ex- 
ercise of  ordinary  diligence,  have  anticipated 
the  same,  their  verdict  should  be  for  defendant. 

8.  A  section  hand  riding  on  a  work  train  from 
one  place  of  hia  work  to  another,  under  the  charge 
sf  the  road-master,  Is  fellow -servant  of  the  con- 
ductor and  engineer  of  such  train. 

4.  A  state  court  does  not  lose  Jurisdiction  of 
a  cause  by  making  an  order  transferring  it  to  the 
circuit  court  of  the  United  States,  when  the  lat- 
ter court  refuses  to  entertain  Jurisdiction. 

5.  Under  Hill's  Code  Ur.  %  240,  which  pro- 
Tides  that  "any  party  may,  when  the  evidence  is 
closed,  submit,  in  distinct  and  concise  proposi- 
tions, the  conclusions  of  fact  which  he  claims  to  be 
eetablishod ;  •  *  *  they  may  be  written  aod 
huided  to  the  court,  or,  at  the  option  of  the  court, 
oral,  and  entered  in  the  Judge's  minutes, " — it  is 
discretionary  with  the  trial  coiurt  whether  It  will 
require  the  Jury  to  make  special  findings,  and 
•uch  discretion  is  not  reviewable. 

Appeal  from  circuit  court,  Waaco  county; 
B.  P.  BoiBB.  Judge. 

This  ifjan  action  to  recover  damages  for 
injuries  received  by  plaintiff  in  a  wreck 
on  defendant's  road,  cauxed  by  the  giving 
way  ot  a  bridge  near  the  CaHcade  Locks, 
and  the  tallinK  through  ot  a  train  on  which 
plaintlB  was  being  carried.  After  the 
aervlce  of  process,  and  before  the  time  tor 
answering  had  expired,  the  defendant 
company  tiled  a  general  demurrer,  and  at 
the  same  time  filed  a  petition  for  removal 
of  the  cause  to  the  circuit  court  ot  the 
United  States,  accompanied  by  thH  usual 
bond;  whereupon  the  bond  was  approved, 
and  an  order  made  transferring  the  cause 
to  the  United  States  court.  Afterwards 
that  court  made  an  order  remanding  the 
cause  to  tbe  state  court  for  want  ot  juris- 
diction, and,  upon  the  Ullng  of  a  properly 
certified  copy  of  the  order,  the  state  court 
assumed  jurisdiction,  and  proceeded  with 
the  trial  of  the  cause.  Plaintiff,  who  is  a 
common  laborer,  was  In  tbe  employ  of  the 
defendant  as  a  section  band  on  a  section 
of  the  road  near  The  Dalles,  some  40  or  SO 
miles  from  the  place  ot  the  accident.  On 
the  day  before  the  accident,  the  road  hav- 
ing become  obstructed  by  land-slides,  tbe 
plaintiff  was  ordered  by  the  road-master 
of  defendant  to  leave  hia  section,  and  go 
with  tbe  men,  in  charge  of  tbe  road-maa- 
ter,  on  a  delaj-ed  passenger  train  ot  tbe 
company,  to  assist  In  clearing  tbe  road 

'Rehearing  denied. 


ail 


uf  slides  between  the  Cascade  Locks  and 
Bonneville.  The  material  allegations  of 
the  complaint,  omitting  formal  allega- 
tions, are  as  follows:  "That  on  or  about 
the  2d  day  ot  February,  1890.  and  while 
the  defendant  was  transporting  the  plain- 
tiff upon  Its  cars  from  tbe  place  where  he 
had  previously  been  employed  to  a  place 
where  further  repairs  had  to  be  made,  the 
defendant,  negligently  and  carelessly,  per- 
mitted Its  line  ot  track,  and  the  bridge 
thereon,  to  become  and  remain  out  ot  re- 
pair and  unsafe,  and  negligently  and  care- 
lessly tailed  to  properly  inspect  said  line  ot 
track  and  bridges,  and  to  keep  proper 
watcb  and  oversight  over  the  same,  and 
to  ascertain  and  report  the  condition 
thereof;  and  especially  ut  a  certain  bridge 
on  the  line  of  said  road  situated  between 
Cascade  Looks  and  Lower  Cascades,  over 
and  across  which  the  plaintiff  was  required 
to  go  to  get  to  tbe  place  where  the  de- 
fendant required  hta  aervlces  as  aforesaid, 
and  which  bridge  tbe  defendant  negligent- 
ly and  carelessly  permitted  to  become  and 
remain  out  of  repair,  and  In  an  unsafe 
condition,  and  negligently  and  carelessly 
failed  to  keep  a  proper  watch  and  over- 
sight over  the  same  as  aforesaid,  and  neg- 
ligently and  carelessly  tailed  and  omitted 
to  ascertain  the  condition  ot  the  same, 
and  to  report  It  to  the  officers  In  charge 
of  the  train  upon  which  the  plaintiff  was 
being  carried  as  aforesaid.  That  while 
the  plaintiff  was  being  carried  across  the 
said  bridge  by  the  defendant,  In  its  cars 
as  aforesaid,  by  reason  of  the  defective 
and  unsafe  condition  of  said  bridge,  and 
by  reason  of  the  failure  ol  the  defendant 
to  keep  a  proper  watcb  and  oversight, 
and  to  ascertain  and  report  the  condition 
thereof  to  the  otlicera  in  charge  otsald 
train  upon  which  the  plaintiff  wiis  riding, 
and  by  reason  of  tbe  negligence  and  care- 
lessness of  the  defendant's  said  officers  In 
not  keeping  a  proper  lookout  and  In  oper- 
ating said  train,  tbe  said  bridge,  and  tbe 
railroad  track  upon  the  same,  gave  way, 
and  the  plaintift  was  precipitated  through 
thesame,  whereby  he  was  greatly  brulaed," 
etc.;  pleading  permanent  Injury.  The 
train  upon  which  plaintiff  was  being  car- 
ried left  Tbe  Dalles  In  the  forenoon  ot  the 
day  before  the  accident,  and  reached  the 
Cascade  Locks  at  2:30  p.  h.  Communica- 
tion was  there  bad  with  the  train  dis- 
patcher at  The  Dalles,  who  hod  charge  ol 
trains  on  that  division  ot  defendant's 
road,  and  the  train  was  given  "  working 
ordera"  between  the  Locks  and  Bonne- 
ville, A%  miles,  which  entitled  It  to  run  In 
either  direction  between  these  points,  as 
against  all  other  trains.  Tbe  train  then 
proceeded,  west  bound,  passing  over 
bridge  No.  68,  the  giving  way  of  which 
caused  the  accident,  and  found  the  slide 
about  a  half  a  mile  west  nt  this  bridge. 
The  workmen,  some  20  or  80,  undercharge 
ot  the  road-master,  commenced  to  remove 
the  slide,  and  continued  to  work  until 
about  dusk,  when  they  walked  back  to 
the  Cascade  Locks  for  the  night,  tbe  train 
having  in  the  mean  time  returned  to  the 
Locks.  The  next  morning  more  men  were 
procured,  who,  with  tbe  engine  and  a  ca- 
boose, the  paasengera  and  coaches  having 
been  left  at  the  Lockfs,  proceeded,  west 
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bound,  to  tb«  Hoene  of  the  wreck  the  niKht 
before;  and  wbile  passing  over  the  bridge 
in  question  it  gave  way,  letting  the  ca- 
booHe  and  all  the  men  into  the  bottom  of 
the  creek,  killini?  several,  and  severely  In- 
juring others,  plaintiff  being  one  of  the  lat- 
ter. The  defendant  by  its  answer  denied 
the  negligence  charged  or  any  negligence; 
pleaded  the  negligence  of  fellow-servants, 
and  of  the  plaintiff,  as  causing  and  con- 
tTibuting  to  the  Injury;  also  that  the  al- 
leged accident  was  caused  by  a  freshet 
arising  from  na  tural  causes,  without  the 
fault  and  knowledge  of  defendant,  which 
had  arisen  during  the  night  and  morning 
preceedlng  the  accident;  and  alleging  that 
as  at  the  time  of  the  injury  the  plainLiff, 
with  other  workmen,  was  out  upon  the 
defendant's  road  engaged  in  repairing  and 
keeping  the  same  open  from  obstruction 
thereon  arising  without  the  fault  of  de- 
fendant, and  arising  from  natural  causes, 
the  accident  occurring  and  Injury  sus- 
tained thereby,  if  any,  was  a  part  of  the 
risk  of  the  employment  of  the  plaintiff. 
The  reply  put  in  issue  the  afHrmative 
matter  pleaded.  The  trial  resulted  in  a 
verdict  and  judgment  in  favor  of  plaintiff, 
from  wlilch  this  appeal  is  taken. 

Zera  Unow,  for  appellant.  A.  S.  Ben- 
nett, for  respondent. 

Bran,  J.,  {after  stating  the  facta  as 
above.)  The  record  contains  numerous 
nssignmenls  of  error,  based  upon  excep- 
tions duly  taken  to  the  ruling  of  the  court, 
during  the  progress  of  the  trial,  on  the  ad- 
mission of  testimony,  and  Its  giving  and 
refusing  instructions  to  the  jury.  We  shall 
proceed  to  examine  such  of  these  as  we 
deem  material. 

1.  It  is  contended  by  appellant  that  the 
court  below  lost  jurlndlction  of  this  cause 
by  the  petition  of  defendant  for  removal 
to  the  circuit  court  of  the  United  States, 
and  by  the  order  approving  Its  bond,  and 
tranKferring  its  cause  to  that  court.  The 
circuit  court  of  Wasco  county  had,  under 
the  constitution  and  laws  of  the  United 
States  and  of  this  state,  original  jurisdic- 
tion of  the  8Ut<ject-matter  and  of  the  par- 
ties in  this  case.  That  jurisdiction  was 
formally  invoked  by  the  tiling  of  a  com- 
plaint and  oervice  of  process  on  defendant, 
and  the  court  was  in  the  exorclHe  of  its  un- 
questioned powers  In  the  premises  when 
the  petition  for  removal  was  filed  by  de- 
fendant. Upon  the  fliing  of  the  petition 
and  bond,  the  circuit  court  for  Wasco 
county  passed  the  order  required  by  the 
statute  of  the  United  States  governing  the 
removal  of  causes  from  the  state  to  the 
federal  conrts,  but  the  federal  court  re- 
fused to  entertain  jurisdiction,  and  re- 
manded the  cause  to  the  state  court,  and 
its  decision  on  that  question  is  final.  In 
re  Pennsylvania  Co..  137  U.  S.  451, 11  Sup. 
Ct.  Rep.  141.  It  follows,  therefore,  that 
the  cause  never  has  in  fact  been  renjoved 
to  the  circuit  court  of  the  United  States. 
The  removal  is  not  complete  until  the 
United  States  court  has  taken  jurisdicticm, 
and  this  it  has  refused  to  do,  so  that  the 
state  court  never  lost  Its  jurisdiction. 
When  the  circuit  court  of  Wasco  county 
granted  the  application  for  removal  of  the 
cause,  It  simply  declined  to  proceed  further 


In  the  mattec;  but  when  It  was  ascer- 
tained that  the  order  fur  removal  was  im- 
proper, and  that  the  United  States  court 
did  not  have  jurisdiction,  the  cause  re- 
vived in  the  state  court,  and  should  have 
been  proceeded  with  as  though  no  order 
of  removal  had  been  made.  Thacher  v. 
Mc Williams,  47  Ga.  306:  Ex  parte  State 
Ins.  Co.,  50  Ala.  4M.  In  Railroad  Co.  v. 
Koontz,  104  U.  S.  15.  Mr.  Chief  Justice 
Waitb,  In  discussing  the  prncee<lings  In 
the  United  States  court  on  a  motion  to  re- 
mand a  cause  removed  from  the  state 
court,  said :  "  When  the  suit  is  docketed  in 
the  circuit  court,  the  adverse  party  may 
move  to  remand.  If  his  motion  is  decided 
against  him,  he  may  save  the  point  on  the 
record,  and  after  final  judgment  bring  the 
case  here  for  review,  If  the  amount  In- 
volved Is  suflScIent  tor  our  jurisdiction. 
If,  in  such  a  case,  we  think  his  motion 
should  have  been  granted,  we  reverse  the 
judgment  of  the  circuit  court,  and  direct 
that  the  suit  be  sent  back  '  to  the  state 
court,  to  be  proceeded  with  there  as  if  no 
removal  had  been  had.'"  So  In  Insurance 
Co.  V.  Francis,  52  Miss.  4C6,  Mr.  Justice 
Campbkll.  says:  "An  order  for  removal 
In  a  case  not  embraced  by  act  of  congress 
Is  void,  and  has  no  effect  in  legal  con- 
templation, and,  although  its  practical 
effect  may  be  an  interruption  improperly 
of  the  prosecution  of  thecanse  in  the  state 
court,  tile  cause  Is  to  be  considered  as  hav- 
ing been  all  the  time  pending  In  the  state 
court,  which  delayed  to  see  if  the  United 
States  court  would  take  jurisdiction,  and, 
finding  it  would  not,  proceeds  to  try  the 
case  thus  remitted  to  It  as  though  no  in- 
terruption had  occurred." 

2.  The  next  contention  of  appellant  Is 
that  evidence  was  received  and  a  verdict 
permitted  by  Instructions  upon  a  ground 
of  liability  not  pleaded.  On  the  trial  evi- 
dence was  given  and  received,  under  de- 
fendant's objection,  which  it  was  claimed 
tended  to  show  that  the  bridge  which  fell 
and  caused  plaintiff's  injury  was  a  defect- 
ive structure,  and  originally  improperly 
and  negligently  constructed.  At  the  prop- 
er time  the  defendant  requested  the  court 
to  charge  the  jury  that,  in  so  far  as  this 
case  is  concerned,  the  bridge  in  question 
must  be  assumed  to  have  been  constructed 
in  a  proper  manner.  This  the  court  re- 
fused to  do,  but,  at  the  request  of  plain- 
tiff, instructed  the  jury  that, if  it  appeared 
from  tiie  evidence  that  the  bridge  had  been 
Improperly  or  negligently  constructed,  and 
by  reason  thereof  tlie  plaintiff  was  precip- 
itated through  the  same  and  injured, 
while  being  carried  by  the  defendant  to 
the  place  where  he  was  to  be  employed,  he 
was  entitled  to  recover.  The  point  of  the 
objection  is  that  the  complaint  only 
charges  negligence  in  keeping  the  bridge  ia 
repair,  and  in  failing  to  keep  a  proper 
watch  and  oversight  over  It,  in  order  i-"« 
ascertain  its  condition.  This  brings  us  to 
the  allegations  of  the  complaint.  The 
cause  of  action  stated  in  the  complaint  la 
that  "defendant  negligently  and  carelessly 
permitted  it  [bridge]  to  become  and  re- 
main out  of  repair,  and  in  an  unsafe  con- 
dition, and  negligently  and  carelessly 
failed  to  keep  a  proper  watch  and  over- 
sight over  the  same,  and  negligently  and 
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carelecmly  omitted  to  ascertain  the  condl- 
tloa  of  the  eame,  and  to  report  it  to  the 
officers  Id  charge  ol  the  tralu  upon  which 
plaintiff  was  being  carried."  Tbeae  are 
the  only  actH  of  negligence  charged  in  tlie 
complaint,  ao  far  as  the  bridge  1h  con- 
cerned, and  the  only  ones  that  defendant 
was  called  npon  to  defend  against,  and, 
as  necessary  consequences  the  evidence  on 
the  part  of  plaintiff  must  be  directed  to 
the  proof  of  the  negligent  acts  charged, 
and  the  Instructions  of  the  conrt  must  be 
oonBrmed  to  its  allegations  and  proof. 
The  plalntiB  cannot  aver  negligence  in  one 
particular,  and  on  Its  trial  prove  that  de- 
fendant was  negligent  In  another  partic- 
Dlar.  The  object  of  a  complaint  is  to  ap- 
prise the  court  and  opposite  party  of  the 
facts  relied  upon  for  a  recovery  so  plainly 
that  the  defendant  may  be  prepared  to 
meet  them.  This  object  of  a  pleading 
would  he  entirely  defpated  If  a  i>laintiff 
had  a  right  to  aver  In  bis  declaration  one 
ground  of  action,  and  on  the  trial  prove 
another  and  different  one.  As  was  said 
by  Earl,  J.,  in  Southwiclt  v.  Bank  of 
Memphis,  84  N.Y.  429:  "Pleadings  and  a 
dlstinetjBSue  are  essential  in  every  system 
of  jurisprudence,  and  there  can  be  no  or- 
derly administration  of  justice  without 
them.  If  a  party  can  allege  one  canse  of 
action,  and  then  recover  upon  another,  his 
complaint  ■will  serve  no  useful  piirpowe, 
bnt  rather  to  ensnare  and  mislead  his  ad- 
versary. "  There  is  no  doubt  that  it  Is  the 
duty  of  a  railroad  company  to  furnish  for 
the  use  of  its  employes  a  reasonably  safe 
track,  which  necessarily  includes  bridges, 
and  to  exercise  reasonable  care  to  keep 
and  maintain  the  same  in  a  good  and  safe 
condition,  to  secure  as  frequent  and  thor- 
ough inspection  of  Its  road-bed  and  track 
as  under  the  circumstances  may  reason- 
ably be  necessary  for  the  purpose  of  dis- 
covering any  defects  therein,  to  exercise 
care  in  the  selection  and  retention  of  its 
servants,  and  to  adopt  such  rules  and  reg- 
ulations as  may  reasonably  be  necessary 
to  guard  against  accident;  and  if  the  mas- 
ter falls  to  perform  any  of  these  duties, 
and  a  servant  is  Injured,  he  is  liable  in  an 
action  for  damages  suffered  by  such  serv- 
ant, and  any  duty  which  the  master  is  re- 
qnlrcd  to  perform  for  the  safety  of  his 
servant  cannot  be  delegated  to  any  serv- 
ant of  any  grade,  so  as  to  exempt  the 
master  from  liability  for  an  Injury  result- 
ing to  a  servant  from  its  non-performance. 
Anderson  v,  Bennett.  16  Or.  527,  19  Pac. 
Rep.  765;  Hartvig  v.  Lumber  Co.,  19  Or. 
622,  25  Pac.  Rep.  358;  Miller  v.  Railroad  Co., 
(Or.)  26  Pac.  Rep.  70.  The  measure  of  tlie 
master's  duty  in  these  respects  is  to  exer- 
cise due  care,  and  prima  fncie  he  is  pre- 
sumed to  have  done  ho.  Thus,  when  a 
railroad  company  builds  its  road,  lays  its 
rails,  erects  its  bridges,  and  stocks  it  with 
machinery  and  curs,  it  is  presumed  to 
have  done  so  with  due  care,  and  Is  not 
liable  to  a  servant  for  any  defect  therein, 
an  less  negligence  can  in  fact  be  shown  in 
reference  to  the  particular  matter  produc- 
ing the  injury.  Warner  v.  Railroad  Co., 
89  N.  Y.  468;  Wood,  Mast.  &  8.  9  346. 
Therefore,  if  a  aerrant  is  injured  by  defect 
In  the  appliances  or  the  Instrumentalities 


of  its  business,  he  mast  show  some  fanit 
on  the  part  of  the  master,  as  that  he  did 
not  exercise  dne  care  in  providing  them 
originally,  or  that  he  did  not  exercise  such 
care  in  keeping  them  in  repairs,  and  a 
complaint,  in  an  action  for  such  injury, 
must  allege  the  particular  duty  which  the 
master  failed  to  perform. 

The  duty  nf  a  master  to  exercise  dne 
care  In  providing  proper  and  suitable  in- 
strumentalities and  appliances  is  as  sepa- 
rate and  distinct  from  the  duty  to  exercise 
such  care  to  keep  them  in  repali-s  alter 
having  so  fui-nished  as  it  is  from  its  duty 
to  exercise  care  In  the  employment  and  re- 
tention of  servants,  Under  a  complaint  by 
on  injured  servant,  charging  the  master 
neglected  to  exercise  proper  care  to  keep 
the  appliances  of  its  business  in  repair,  it 
would  not  for  a  moment  be  claimed  that 
a  recovery  could  be  had  for  the  neglect  of 
the  master  In  not  employing  competent 
servants,  or  in  promulgating  suitable  and 
proper  rules  for  the  government  of  Its 
business,  and  with  no  more  reason  can  it 
be  argued  that  a  recovery  can  be  had  for 
the  neglect  of  the  master  In  providing  the 
appliances  in  the  first  place.  It  is  the 
duty  of  the  master  to  exercise  reasonable 
care  to  provide  safe  and  proper  appliances 
for  the  use  of  a  servant,  and  a  continu- 
ing duty  to  exercise  such  care  to  keep  such 
appliances  in  proper  repair,  and  for  a 
violation  of  either  he  Is  liable  In  damages 
to  an  injured  servant;  but  the  complaint 
must  charge  negligence  In  reference  to  the 
particular  matter  producing  the  Injury, 
and  the  evidence  and  instructions  of  the 
court  should  be  confined  to  Issues  made 
in  the  pleadings.  In  cases  of  this  charac- 
ter the  complaint  should  point  out  spe- 
cifically the  neglect  complained  of,  and  the 
trloJshould  behad  on  the  issue  thnsmade. 
Aswa8  8aidbyTuATKR,J.,iD  Scott  v.  Navi- 
gation Co.,  14  Or.  228:1  "The  law  unfor- 
tunately  can  only  lay  down  the  general 
rules  for  the  guidance  of  the  two  classes, 
(master  and  servant.)  It  can  declare  gen- 
erally the  obligations  they  are  under,  but 
Its  application  can  only  be  made  to  thefacts 
and  circumstances  of  the  parllcular  case, 
and  it  is  often  rendered  more  uncertain  by 
failnre  on  the  part  of  the  court  administer- 
ing it  to  require  parties  In  the  pleading  to 
point  out  Bpeciflcally  the  acts  of  negli- 
gence complained  of,  and  to  confine  Inves- 
tigations strictly  to  such  charges.  As  we 
have  already  said,  the  object  of  the  plead- 
ing is  to  apprise  the  court  and  opposite 
party  of  pleader's  claims.  Certainly  to  a 
common  intent  it  is  all  that  is  required, 
and  this  is  attained  In  action  for  dam- 
ages resulting  from  negligence,  when  the 
neglect  of  duty  relied  on  and  the  resultant 
Injury  are  described  with  substantial  ac- 
cnracy:  but  as  the  duty  of  a  maRter  to 
provide  reasonably  safe  instrumentalities 
and  appliances  for  the  use  of  his  serv< 
ants,  and  the  duty  to  exercise  due  care 
to  keep  them  in  repair  after  being  so  fur- 
nished, are  separate  and  distinct  duties,  a 
charge  of  negligence  in  one  will  not  be 
supported  by  proof  of  negligence  in  the 
other.    Hence  where  the  complaint  In  an 
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action  againat  a  railroad  company  for 
personal  Injuries  alleged,  as  the  grounds 
for  plaintiff's  claims,  neKlleence  on  the 
part  of  the  company  In  runnlns  its  trains 
over  a  portion  of  Its  track  which  had  been 
undermined  and  rendered  danfcerous  by 
flood  of  waters,  plaintiff  is  not  entitled  to 
recover  for  defects  in  the  road-bed,  or  In 
the  ties  or  material  used  on  the  road." 
Ely  V.  Railroad  Co.,  77  Mo.  34.  So  where 
the  complaint  alleges  that,  by  reason  of 
defendant's  negligence  in  having  and  us- 
ing insufficient  and  defective  machinery, 
and  the  proof  Is  that  the  injury  was 
caused  by  a  broken  frog,  which  caused 
plaintiff  to  fall,  lie  cannot  recover.  WaUI- 
hier  V.  Railroad  Co.,  71  Mo.  514.  So,  when 
the  complaint  alleged  that  plaintiff's  in- 
Jury  was  occasioned  by  a  deep  hole  be- 
tween the  rails,  and  the  evidence  was  that 
It  was  between  the  rails  of  a  side  track, 
It  was  held  that  the  complaint  would  nat- 
urally be  construed  to  refer  to  the  main 
track,  and  that  the  variance  was  materi- 
al. Batteraon  v.  Railway  Co.,  49  Mich. 
184.  13  N.  W.  Rep.  508.  So  when  the  inju- 
ry is  alleged  to  have  been  committed  by 
the  defendant  carelessly  running  Its  train 
against  a  horse,  it  Is  not  competent  for 
the  plain  tiff  to  prove  that  the  railroad 
track  was  not  fenced,  or  that  the  cars 
were  not  provided  with  air-brakes,  or  any 
other  negligence  than  that  averred.  Rail- 
wayCo.  v.  Fobs, 88 111.. "iul.  In  this  case  the 
complaint  does  not  aver  that  the  defend- 
ant did  not  exercise  proper  care  in  the 
original  construction  of  the  bridge  in 
(]ueutl(>n,  but  permitted,  presumedly,  a 
safe  bridge  to  become  out  of  repair. 
That  was  the  only  Issne  presented  by  the 
I>leadinK8,  and  the  only  one  that  should 
have  been  tried. 

It  is  clear,  therefore,  that  although  its 
construction,  as  an  abstract  proposition, 
may  bo  unobjectionable,  the  vice  of  it  lies 
in  its  inapplicability  to  the  issues  made 
by  the  pleadings.  It  authorized  the  jury 
to  find  a  verdict  upon  a  liability  not  plead- 
ed, and  we  have  repeatedly  held  it  to  be 
error  for  the  court  to  give  the  Jury  In- 
structions, however  correct,  as  almtract 
propositions  of  law,  if  not  within  the  is- 
sues. WilliHV.  Navigation  Co.,  11  Or.  257,4 
Pac.  Ren.  121 ;  Breon  v.  Ilenkie,  14  r.  494, 
13  Pac.Rep.289;  Roberts  v.  Parrish,  17  Or. 
fiS3,  22  Pac.  Rep.  136:  Woodward  v.  Navi- 
gation Co.,  18  Or.  289,  22  Puc.  Rep.  1076. 
The  instructions  could  not  do  otherwise 
than  mislead  the  jury  upon  a  vital  point 
in  the  case,  and,  although  the  court  on 
its  own  motion  may  have  stated  the  is- 
sues correctly  to  the  jury,  such  fact 
would  not  cure  the  error,  as  it  is  impos- 
sible to  tell  which  instrnctions  the  jury 
adopted  to  guide  them  In  their  delibera- 
tions, or  upon  which  liability  they  based 
their  verdict.  The  charge  being  that  de- 
fendant negligently  and  carelessly  suffered 
and  permitted  the  bridge  to  become  out 
of  repair,  and  in  an  unsafe  condition,  it 
was  incumbent  on  the  plaintiff  to  prove 
that  the  bridge  was  in  such  condition, 
and  that  it  resulted  from  defendant's  neg- 
ligence. It  was,  we  think,  competent  for 
plaintiff  to  prove  the  manner  in  which  the 
bridge  was  constructed,  not  as  an  inde- 


pendent ground  of  liability,  bat  for  the 
purpose  of  showing  the  particular  man- 
ner in  which  It  was  out  of  repair,  and  for 
that  purpose  the  evidence  offered  and  ad- 
mitted may  have  been  competent;  but.  as 
we  have  already  said,  the  instruction  was 
erroneous,  because  it  authorized  the  jury 
to  find  a  venlict  on  an  issue  not  mtide  by 
the  pleadings.  This  is  not  a  case  like 
those  cited  by  respondent's  counsel,  where 
the  neglect  of  duty  relied  on,  and  the  re- 
sultant Injury,  are  described  with  substan- 
tial accuracy,  but  there  is  a  variance 
which  the  courts  held  immaterial  be- 
tween the  allegations  and  proof  in  some 
of  the  particular  defects  which  caused  the 
injury.  This  Is  a  case  where  the  plaintiff 
has  stated  in  bis  complaint  one  cause  of 
action,  and  been  oermitted  to  recover  on 
a  different  one.  He  averred  negligence  of 
one  kind,  and,  under  the  instructions  of 
the  court  given  at  his  request,  the  jury 
were  authorized  to  find  a  verdict  on  proof 
of  negligence  of  another  kind,  not  referred 
to  in  the  complaint,  and  in  this  there  was 
error.  Carter  v.  Railway  Co.,  65  Iowa, 
287,  21  N.  W.  Rep.  607 ;  Miller  v.  Railway 
Co.,  66  Iowa,  364,  23  N.  W.  Rep. -756.  We 
think,  therefore,  there  was  error  In  giving 
the  instructions  complained  of. 

3.  Plaintiff  alleges  as  one  of  the  grounds 
of  recovery  that,  "by  reason  of  the  negli- 
gence and  the  carelessness  of  the  defend- 
ant officers  in  not  keeping  a  proper  look- 
out, and  in  operating  the  said  train,  [re- 
ferring to  the  train  upon  which  plaintiff 
wjis  riding  at  the  time  of  the  accident,] 
the  said  bridge  and  the  railroad  track 
upon  the  same  gave  way, "etc.  As  an  an- 
swer to  this  cause  of  action,  the  defend- 
ant, among  other  things,  relied,  both  in 
the  pleading  and  proof,  upon  the  proposi- 
tion that  the  engineer  and  conductor  on 
the  train  were,  at  the  time  of  the  accident, 
fellow-servants  of  the  plaintiff,  for  the 
negligencs  of  whom  defendant  was  not 
liable.  In  the  disi>osltlon  of  this  question 
it  must  be  kept  In  mind  that  the  train 
had,  on  the  day  previous,  ceased  to  be  a 
passenger  train,  but  had  become  a  work 
train,  and  at  the  time  of  the  accident  was. 
with  the  workmen  aboard,  patroling  the 
road,  under  the  direction  of  the  road  mas- 
ter, for  the  purpo.se  of  opening  the  same 
by  removing  any  obstruction  which  may 
have  accumulated  thereon.  When  the 
train  left  the  ('ascade  Locks  on  the  morn- 
ing of  the  accident,  it  was  for  the  purpose 
of  opening  up  the  road,  and  the  conductor 
and  engineer  were  engaged  in  the  same 
common  employment  with  plaintiff. 
There  was  one  general  object  to  be  at- 
tained. They  were  each  engaged  in  fur- 
thering the  same  general  object,  and  un- 
der the  direction  of  the  same  road-master. 
They  were  as  much  at  work  while  riding 
on  the  train  as  when  actually  engaged  in 
removing  obstructions,  although  at  the 
time  of  the  accidentplalntift  had  no  active 
duty  to  perform.  The  fact  that  he  had  no 
active  duty  to  perform  while  riding  from 
one  point  of  work  to  another  did  not 
make  him  any  the  less  an  employe  during 
those  times.  lie  could  not  be  an  employe 
while  at  work  at  one  place  of  obstruc- 
tion, and  while  riding  to  the  next  become 


Digitized  by  LjOOQ IC 


Or.) 


KNAHTLA  v.  OREGON  SHORT-LINE  &  U.  N.  RY.  CO. 


95 


a  pasBeu^r,  and  at  the  next  obstruction 
become  an  employe  afi;ain.  They  worked 
us  they  went,  wherever  they  found  work 
to  do,  each  doing  his  particular  part. 

Tliat  a  inoMtur  is  not  liable  tor  an  injury 
to  his  servant,  caused  by  the  negligence 
of  a  fellow-servant  is  elementary.  The 
reuboii  which  is  said  to  lie  ut  the  founda- 
tion of  this  rule  is  that,  when  a  person  en- 
gages in  any  employment,  he  voluntarily 
takes  upon  iiiniself  all  the  ordinary  risks 
b<eloiiging  to  the  particular  service  in 
whicti  he  is  employed,  among  which  is  the 
negligence  of  ftjllow-servants.  The  want 
of  jjroper  care  and  attention  on  the  part 
oF  tlie  conductor  and  engineer  of  the  train 
upon  which  plaintiff  was  riding  at  the 
time  of  the  accident  was  one  of  the  risks 
attending  his  employment.  The  particu- 
lar labor  in  which  lie  was  engaged  in- 
volved the  use  of  the  very  cars  and  loco- 
motive to  which  the  accident  which  caused 
the  injury  occurred,  and  it  seems  to  us, 
therefore,  clear  that,  under  the  particular 
circumstances  of  this  case,  the  conductor 
and  eni^ineer  were  fellow-servants  with 
plaintiff.  Blake  v.  Railroad  Co.,  70  Me.  60 ; 
Russell  V.  Railroad  Co.,  17  N.  Y.  1.34: 
llowland  v.  Railroad  Co..  54  Wis.  220,  11 
N.  W.  Rep.  52»;  Dallas  v.  Railway  Co.,  61 
Tex.  196;  Abend  v.  Railroad  Co.,  Ill  III. 
202;  Prather  v.  Railroad  Co.,  (Ga.)  9  S. 
£.  Rep.  530.  There  is  a  respectable  line  of 
authorities  which,  adopting  thu  superior- 
servant  criterion,  hold  that  a  conductor 
or  engineer  and  employes,  subject  to  their 
direction  and  control,  are  not  fellow- 
servants,  and  such  are  the  authorities 
cited  by  respondent's  counsel,  but  they 
have  no  application  to  the  facts  in  this 
case.  The  plaintiff  here  was  in  no  way 
working  under  the  direction  and  control 
of  eitherthe  conductor  or  engineer.  What 
has  been  said  in  reference  to  the  conductor 
and  engineer  being  fellow-servants  of 
plaintiff,  for  whose  negligence  in  the  oper- 
ation of  the  train  defendant  would  not  be 
liable,  is  only  Intended  to  apply  to  the 
charge  of  negligence  in  the  operation  of 
the  trains,  and  not  in  any  way  to  Infringe 
npon  the  well-settled  doctrine  that  the 
fact  that  the  negligence  of  a  co-scrvaut 
caused  the  injury  will  not  relieve  the  mas- 
ter from  liability,  if  its  own  negilgpnce 
contributed  thereto,  and  if  the  negligence 
of  its  co-servant  would  not  have  caused 
the  injury  but  for  the  concurrent  negli- 
gence of  the  master.  McKlnne.v,  Fel.  Sor. 
S  16:  Railroad  Co.  v.  Cummings,  106  U.  S. 
700,  1  Sup.  Ct.  Rep.  4«3;  Rogers  v.  Ley  den, 
(Ind.)26N.E.  Rep.  210;  Stringhnm  v.  Stew- 
art, 100 N.  Y.  516,  .S  N.  E.  Rep.  675 ;  Benzing  v. 
Stein  way,  101  N.  Y.  547,  5  N.  E.  Rep.  449; 
Wood,  Mast.  &  8.  §  4U.5. 

4.  The  defendant,  by  its  answer  and  evi- 
dence, among  other  defenses  claimed  that 
the  accident  by  which  plaintiff  was  Injured 
was  occasioned  by  an  unusual  and  ex- 
traordinary flood,  which  had  arisen  dur- 
ing the  night  and  morning  preceding  the 
accident,  and  without  any  fault  or  negli- 
gence on  its  part  the  bridge  was  so  under- 
mined and  weakened  by  the  flood  as  to 
give  way  under  the  train  on  which  plain- 
tiff was  riding,  thereby  causing  the  acci- 
dent.   Upon  this  theory  of  the  case  the 


court  was  requited  to  Instruct  the  Jnry 
as  follows:  "If  the  jury  believes  from  the 
evidence  that  on  the  afternoon  or  evening 
of  the  daj-  previous  to  the  fall  of  the 
bridge  in  question  the  same  was  in  safe 
conditi<m  for  the  passing  of  trains  there- 
over; that  trains  had  so  passed  thereover 
without  any  evidence  or  indication  of 
weakness  of  the  bridge;  that  the  bridge 
bad  been  examined  on  the  day  previous 
to  the  accident  by  the  bridge  foreman, 
Neff,  and  that  the  same  was  found  to  be, 
and  was,  in  safe  condition  for  the  passing 
of  trains,  and  trains  had  so  passed  there- 
over thereafter  with  safety;  and  that 
thereafter,  and  during  the  night,  an  unus- 
ual fall  of  water  occurred,  causing  an  ex- 
traordinar.T  and  unusual  fi-eshet,  whereb.v 
daring  tlie  night  the  bridge  had  become 
undermined;  and  that  this  freshet  was  of 
such  a  nature  that  it  was  unusual  and  ex- 
traordinary at  the  place,  and  of  such  a 
nature  that  the  jury  would  say  from  the 
evidence  that  defendant  could  not,  by  the 
exercise  of  ordinary  and  reasonable  dili- 
gence, have  anticipated  the  same, — then 
your  verdict  should  be  for  the  defendant. 
By  this  request  the  court  was  asked  to  in- 
struct the  jury.  In  effect,  that  if,  during 
the  night  preceding  the  accident,  the 
bridge  had  become  undermined  by  such 
an  unusual  and  extraordinary  flood  as 
could  not,  by  the  exercise  of  ordinary  care 
and  reasonable  diligence,  have  beim  antici- 
pated by  defendant,  the  plaintiff  could 
not  recover.  The  measure  of  the  duty  of 
a  railroad  company  in  constructing  and 
keeping  its  ways,  machinery,  track,  roll- 
ing stock,  and  plant  free  from  dangerous 
defects  is  such  care  and  diligence  as  u  cau- 
tious and  prudent  man  would  exercise, 
under  the  same  circumstances.  In  the  lo- 
cation and  erection  of  bridges  and  trestles, 
regard  should  be  had  to  the  size  and  char- 
acter of  the  stream,  the  declivity  and  ex- 
tent of  the  watershed,  the  nature  of  the 
surrounding  country,  and  any  other  cir- 
cumntances  which  would  probably  effect 
the  flow  of  the  water.  They  should  be  so 
constructed  as  not  to  be  insufficient  and 
Insecure  in  cases  of  usual  and  ordinary 
floods  incident  to  the  particular  section 
of  the  country.  But  they  are  not  bound 
to  provide  against  extraordinary  and  nn- 
precedented  floods,  which  could  not  rea- 
sonably have  been  foreseen  or  anticipated 
by  competent  and  skllUul  persons.  Rail- 
way Co.  V.  Bridges,  86  Ala.  448,  5  South. 
Rep.  864;  Gates  v.  Railway  Co.,  28  Minn. 
110.  9  N.  W.  Rep.  579;  Railroad  Co.  v. 
Halloren,  53  Tex.  46.  But  If  the  defective 
ccmdition  of  the  bridge  In  this  case  was 
cause<]  by  a  Hudden  and  unprecedented 
freshet,  as  defendant  claims,  such  fact 
would  not  relieve  the  defendant  from  lia- 
bility if  It  had  time,  in  the  exercise  of  rea- 
sonable care  and  attention,  to  discover 
the  Injury  to  the  bridge  before  the  acci- 
dent, and  whetlier  it  did  or  did  not  have 
such  time  was  a  question  of  fact  tor  the 
jury, which  this  instruction  would,  if  given, 
have  taken  from  them.  It  was  the  duty 
of  the  defendant  to  make  as  frequent  and 
careful  inspection  of  its  track  as  could  be 
done  consistently  with  the  conduct  of  its 
business,  and  under  circumstances  of  more 
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than  ordinary  peril,  as,  in  the  case  of  vlo- 
leuT  and  unprecedented  Btormii,  It  waB  its 
duty  to  Inspect  itH  line  with  more  than 
ordinary  prumpfneBB  and  tbornug:hneB8, 
and  in  particular  to  examine  such  por- 
tions ot  it  as  were  particularly  liable  to 
Injury  by  storms.  Baakin);  Co.  v.  Kent, 
(Ga.)  10  S.  E.  Bep.  965;  Patt.  Ry.  Ace. 
Law,  §  286.  Tlie  fact  that  the  defendant 
did  not  know  uf  the  defective  condition  ot 
the  bridge  at  the  time  of  the  accident  does 
not  necessarily  exonerate  it  from  liability, 
if,  by  the  exerciae  ot  reasonable  care  and 
inspection,  it  could  have  diBcovered  and 
remedied  the  defects,  or  avoided  the  dan- 
ger incident  therefrom.  Uenzing  v.  Stein- 
way,  101  N.  Y.  547,  5  N.  E.  Rep.  449.  It 
was  bound  to  know  the  condition  ot  this 
bridge,  so  tar  as  proper  inBpection  would 
have  enabled  it  to  know.  "It  ia  enough 
to  prove  that  the  material  was  defective 
In  such  respect  that,  it  proper  inspection 
bad  been  maintained,  its  defects  would 
have  probably  been  ascertained  In  time 
to  have  prevented  the  injury."  Shear.  & 
R.  Neg.  223.  In  Wood  on  Muster  &  Serv- 
ant, §  34Q,it  ia  said:  "Thu  fact  that  the  de- 
feet  might  have  been  ascertained  by  prop- 
er examination  and  care  on  the  master's 
part  ia  sufficient  evidence  uf  negligence  to 
charge  him  with  liability."  When  this 
bridge  became  unsafe  and  Insecure  does 
not  clearly  appear  from  the  evidence,  but 
probably  some  timeduring  tha  night  pend- 
ing the  accident,  although  the  evidenc3  of 
plaintiff  tended  to  show  that  it  was  out 
of  repair,  and  Its  foundation  considerably 
undermined  two  or  three  days  before. 
Certain  it  is,  from  the  record  before  us,  the 
court  could  say,  as  a  matter  ot  law,  that 
the  injury  to  the  bridge  was  ot  so  recent 
an  occurrence,  that  the  defendant,  by  the 
exerclBe  of  reasonable  care  and  prudence, 
could  not  have  discovered  it,  and  averted 
the  accident,  or  that  the  defendant  exer- 
cised proper  care  and  oversight  over  the 
road,  under  the  circumstances.  It  bad 
but  one  track-walker  on  this  section  ot 
the  road,  whose  duty  It  was  to  pass  over 
the  road  during  the  nieiit,  and  he  had  not 
been  over  this  bridge  for  48  hours  before 
the  accident,  and  we  think  it  was  a  ques- 
tion for  the  jury  to  say  whether,  under 
these  circumstances,  with  such  extraor- 
dinary storms  prevailing,  it  was  negli- 
gence for  the  defendant  to  send  out  the 
train  upon  which  plaintin  was  being  car- 
ried without  makhiK  any  investigation  to 
ascertain  the  cijiulition  of  the  bridge  over 
which  it  was  to  be  carried. 

5.  The  refusal  of  the  court  to  permit  de- 
fendant to  Bul>mit  to  the  jury  proposi- 
tions of  fact  embodied  in  a  series  ot  ques- 
tions for  answer  by  the  jury  is  also  as- 
signed as  error.  By  section  215,  Hiirs 
Code,  it  Is  provided  that  the  court  may,  In 
all  cases,  instruct  the  jury,  if  they  render 
a  general  verdict,  to  tind  upon  particular 
questions  of  fact,  to  be  stated  in  writing. 
Under  this  provision  It  was  held  in  Swift 
V.  Mulkey,  14  Or.  59, 12  Pac.  Rep.  76,  that 
It  was  descretiouary  with  the  trial  court 
whether  the  jnry  shall  be  required  to  find 
on  any  particular  question  of  fact  in  ad- 
dition to  the  general  verdict,  and  that  this 
»ourt  will  not  undertake  to  review  the 


rulIngB  of  the  trial  court  thereon.  Coun- 
sel tor  defendant  seeks  to  avoid  the  decis- 
slon  In  the  case  above  cited,  by  claiming 
that  the  propositions  Hubffiit  ted  In  the  case 
at  bar  comes  within  the  terms  of  section 
340,  which  provides  that  "any  party  may, 
when  the  evidence  is  closed,  submit  in  dis- 
tinct and  concise  propositions  the  coa- 
clusion  of  fact  whiu'i  he  claims  to  be  es- 
tablished, or  the  conclusions  of  law  which 
he  desires  to  be  adi'idared.  or  both.  They 
may  be  written  and  lianded  to  the  court, 
or,  at  the  option  of  the  court,  oral,  and 
entered  in  the  judge's  minutes;"  nnd  that 
under  this  section  the  right  to  submit 
such  propositlouB  Is  an  absolute  one,  and 
not  subject  to  the  discretion  of  the  trial 
court.  The  proper  Interpretation  ot  the 
language  of  this  section,  when  applied 
to  jury  trals,  is  difficult  tn  determine.  It 
requires  that  the  conclusions  of  fact 
which  a  party  claims  to  be  established  by 
the  evidence  shall  be  submitted  in  dis- 
tinct and  concise  propositions.  It  does 
not  seem  to  contemplate  that  the  Jury 
shall  be  required  to  determine  whether 
such  conclusions  are  correct  or  not.  It 
Is  probably  the  intention  of  the  section  to 
permit  any  party,  when  the  evidence  is 
closed,  to  submit.  In  distinct  and  concise 
propositions,  the  conclusions  ot  fact 
which  he  claims  to  be  established,  for 
the  purpose  of  informing  the  jury  ot  his 
claim,  and  aiding  them  In  arriving  at  a 
general  verdict.  But,  be  this  as  it  may, 
we  dn  not  think  It  was  the  intention  of 
this  section  to  give  a  party  an  absolute 
right  to  have  the  jury  answer  particular 
propositions  ot  tact  embodied  in  a  series 
of  questions.  Such  a  construction  would 
have  the  effect  to  deprive  the  court  of  the 
discretionary  power  given  by  section  215. 
The  presiding  judge,  we  think,  has  the 
right.  In  all  cases,  to  determine  whether 
the  jury  shall  be  required  to  make  special 
findings,  and  a  refusal,  on  his  part,  to 
submit  particular  questions  for  their 
answer  cannot  be  assigned  as  error  ia 
this  court.  If  the  court  was  obliged  to 
require  thn  jury  to  render  a  special  ver- 
dict, or  make  special  findings,  whenever 
demanded,  no  doubt  the  right  would  be 
abused,  as  the  books  show  has  been  done 
in  states  where  by  statute  the  right  is 
absolute,  by  demanding  that  the  jury 
should  answer  an  infinite  series  of  q ues- 
tlons,  the  object  and  tendency  of  which 
would  be  to  confuse,  embarrass,  and  con- 
found the  jury,  instead  of  eliciting  the 
facts  upon  which  the  rights  of  the  parties 
depend.  Nothing  in  the  language  of  Mr. 
Justice  Thaykr  in  Smith  v.  Shattuck,  13 
Or.  362,  7  Pac.  Rep.  335,  conflicts  in  any 
way  with  the  conclusions  we  have 
reached.  There  are  no  doubt  many  cases 
in  which  a  special  verdict  or  special  find- 
ing or  particular  question  of  fart  would 
be  a  most  valuable  aid  to  a  correct  de- 
termination of  the  rights  of  the  parties. 
By  requiring  the  Jury  to  pass  separately 
and  specifically  upon  each  controverted 
question  of  fact  material  to  the  isHue.  in 
many  important  cases,  a  more  careful 
and  methodical  consideration  of  the  tes- 
timony by  the  jury  may  be  secured,  and 
the  precise  grounds  upon  which  the  gea- 
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eral  verdict  Is  baaed  -vrlll  be  disclosed. 
Bat  in  what  castas,  and  nnder  what  circum- 
stances, such  special  verdict  or  flndlDgs 
shall  be  required,  must  rest  in  the  sound 
discretion  ol  the  trial  court. 

6.  There  ere  many  other  assignments  of 
error  contained  In  the  record,  but  the 
length  this  opinion  has  already  neces- 
sarily attained  forbids  our  examining 
them  further.  An  exception  was  re- 
served to  every  instruction  asked  by  de- 
fendant and  refused,  and  to  every  instruc- 
tion given  by  the  court  except  those  given 
on  defendant's  motion.  The  instructions 
and  requests  for  instructions  excepted 
to  embrace  33  separate  and  distinct  prop- 
ositions of  law, and  cover  17  closely  printed 
pages  of  counsel's  brief,  and  are  many  of 
them,  we  think,  inapplicable  to  the  issue 
made  by  the  pleadings.  We  have  neither 
the  time  nor  the  Inclination  to  enter  upon 
a  critical  examination  of  tlie  legal  princi- 
ples sought  to  be  announced  in  every  one 
of  them.  To  do  so  would  require  us  to 
write  a  treatise  on  almost  every  phase  of 
the  law  governing  the  liability  of  a 
master  for  an  Injury  to  his  servant.  This 
task  we  must  at  this  time  decline  to  under- 
take. But  In  view  of  the  record  in  this 
and  other  cases  which  have  been  before 
us,  we  cannot  refrain  from  quoting  with 
approval  the  language  of  Mr.  Justice 
Scott  in  Adams  v.  Smith,  58  III.  41S,  who, 
in  discussing  the  mischievous  practice  of 
requesting  the  court  to  give  a  multitude 
of  instructions,  says :  "  We  do  not  under- 
stand why  It  is  that  counsel,  where  they 
have  a  good  cause,  will  seek  to  incnmber 
It  with  such  a  multitude  of  instructions, 
the  almost  invariable  effect  of  which  Is  to 
introduce  manifest  error  Into  the  record. 
Such  a  practice  does  not  enlighten  the 
minds  of  a  jury  in  the  issues  submitted  to 
them,  but  rather  tends  to  introduce  con- 
fusion. Instructions  should  always  be 
clear,  accurate,  and  concise  statements  of 
the  law  as  applicable  to  the  facts  of  the 
case.  It  was  never  contemplated,  under 
the  provisions  of  the  practice  act,  that  the 
court  should  be  required  to  give  a  vast 
number  of  instructions,  amounting  in 
the  aggregate  to  a  lengthy  address.  It  is 
a  mischievous  practice,  and  ought  to  be 
discontinued.  A  few  concise  statements 
of  the  law,  applicable  to  the  facts,  are  nil 
that  can  be  required,  and  are  all  that  can 
serve  any  practicable  service  in  the  elu- 
cidation of  the  case. "  In  State  v.  Mix,  15 
Mo.  109,  an  indictment  for  passing  coun- 
terfeit hank-notes,  where  the  trial  court 
only  gave  six  different  instrnctions,  the 
supreme  court  felt  called  upon  to  say  :  "A 
few  plain  propositions,  embracing  tbelaw 
of  the  facts  of  the  case,  are  greatly  to  be 
preferred  in  every  case  to  a  long  string  of 
Instructions,  running  into  each  otlier,  and 
involved  in  intricacies  requiring  as  much 
elucidation  as  the  facts  of  the  case  them- 
selves."  If  counsel  and  the  trial  courts 
would  confine  the  evidence  to  the  issues 
made  by  the  pleadings,  and  the  instruc- 
tions to  a  few  clear,  accurate, and  concise 
statements  of  the  low  applicable  to  the 
facts,  as  understood  by  the  court,  this 
tourt  would  be  relieved  of  much  unneces- 
sary labor,  lengthy  opiulona  would  be 
v.27P.no.2— 7 


avoided,  and  the  necessity  for  reversals 
would  exist  in  few  cases.  Judgment 
reversed,  and  new  trial  ordered. 


Baoeb  v.  McJEXvAin. 
(Supreme  Comt  of  Oregon.    June  SU,  1891.) 

Action  ok  Notb— Patmest— Conolusivbsbss  or 
Reokift — Nonsuit. 
Where,  In  an  action  upon  a  note,  defendant 
claims  payment,  and  Introduces  a  receipt  given 
by  plaintiff,  it  is  error  to  exclade  evidence  ex- 
plaining the  receipt  and  irrant  a  nonsuit,  under 
HiU'8  Code  Or.  i  246,  which  provides  that  "a  judg- 
ment of  nonsuit  may  be  given  against  the  plain- 
tiff on  motion  of  defendant  when  on  the  trial  the 
plaintiff  fails  to  prove  a  solBclent  cause  to  be 
submitted  to  the  jury. " 

Appeal  from  circuit  court,  Sherman 
county;  Fbakk  J.  Tayi.ob,  Judge. 

C.J.  firi/^At,  for  appellant.  UuntiDgton 
A  WllaoD,  for  respondent. 

BBA.N,  J.  The  answer  admits  the  execu. 
tion  and  delivery  of  the  note,  wlilch  is 
set  out  in  the  complaint,  but  avers  pay- 
ment thereof  In  full  on  January  22,  1889, 
which,  being  denied  by  the  reply,  made 
the  only  issue  in  the  case.  The  note  was 
identified,  and  admitted  in  evidence  with- 
out objection.  The  defendant  having  of- 
fered in  evidence  a  VFriting  admitted  to 
have  been  executed  by  plaintiff,  and 
which  on  its  face  purported  to  be  a  receipt 
against  a  note  of  tlie  same  date  and 
amount  as  the  one  described  in  the  com- 
plaint. plaintlR  offered  to  show  that  on  or 
about  February  2,  1888,  the  exact  date 
not  being  known,  he  sold  to  defendant 
a  horse  for  ;$(i7.50;  that  defendant  execu  ted 
and  delivered  his  note  for  the  price  of  the 
horse,  due  in  20  months;  that  plaintiH 
lost  the  note,  and.  on  informing  defend- 
ant of  that  fact,  it  was  agreed  that  a  new 
note  should  be  given,  in  terms  as  nearly 
as  possible  of  the  lost  one,  in  lieu  there- 
of, and  that  plaintiff  should  give  a  re- 
ceipt against  the  lost  note;  that  in  pur- 
suance of  this  agreement  the  note  de- 
scribed in  the  complaint  and  the  re- 
ceipt offered  in  evidence  by  defendant 
were  executed  on  January  22, 1889;  and 
that  neither  the  first  nor  second  note  had 
been  paid.  The  court  refused  to  admit 
this  evidence,  but  allowed  the  motion  of 
the  defendant  for  a  nonsuit.  A  Judg- 
ment of  nousalt  may  be  given  against  the 
plaintiff  on  motion  of  the  defendant 
when  the  action  is  called  for  triaU  and 
the  plaintiff  falls  to  appear;  or,  when  the 
trial  has  begun,  and  before  the  final  sub- 
mission of  the  cause,  the  plaintiff 
abandons  it;  or  when  upon  the  trial  the 
plaintiff  fails  to  prove  acause  sufflcient  to 
be  submitted  to  the  jury.  Hill's  Code,  5 
24(5.  "A  cause  not  sufficient  to  be  sub- 
mitted to  the  Jury  is  one  where  it  appears 
that,  it  the  jury  were  to  find  a  verdict  for 
the  plaintiff  upon  any  or  all  of  tbeis-sues  to 
be  tried,  the  court  ought,  if  required,  to  set 
itasldeforwant  of  evidence  to  support  it." 
Id.  §247. 

In  this  case  the  cause  of  action  alleged 
by  plaintiff  Is  admitted  by  defendant, 
so  no  proof  was  necessary  on  bis  part. 
The  only  issue  was  made  by  the  ulleg«>. 
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tlon  of  payment  In  defendant's  answer, 
and  the  burden  of  proof  was  on  him  to 
snataln  such  Isoae.  The  plaintiff  had  not 
failed  to  prove  a  cause  sufficient  to  be 
submitted  to  the  jury,  witbin  the  meaning 
of  the  Hection  authorizing  a  judgment  on 
nonsuit,  tor  no  proof  of  this  cause  of 
action  was  required,  and,  unless  defend- 
ant proved  the  alleged  payment  to  the 
satisfaction  of  the  jury  by  a  preponderance 
of  the  evidence,  plaintiff  was  entitled  to  a 
verdict.  It  was  tlierefore  mauifesterror  to 
grant  the  motioo  for  a  nonsuit.  Nor 
could  tbecourt  declare  as  a  mutter  of  law 
that  the  receipt  offered  in  evidence  was 
conclusive  evidence  of  payment.  It  was 
but  prima  facie  evidence,  and  subject  to 
be  contradicted  or  explained,  and  the 
evidence  offered  by  plaintiff  for  that  par- 
pose  should  have  been  admitted.  With- 
out such  explanation  the  jury  could  not 
have  intelligently  determined  whether  the 
note  sued  ou  had  been  paid  or  not. 
That  was  the  only  issue  in  the  case,  and 
the  receipt  was  competent  evidence  as 
tending  to  prove  It,  but  by  no  means  con- 
clusive. The  plaintiff  offered  to  show 
that  it  was  not  Intended  to  be  against 
this  note,  and  he  should  have  been  per- 
mitted to  do  BO.  There  was  no  variance, 
as  claimed  by  respondent's  counsel,  be- 
tween the  note  admitted  In  evidence  and 
the  allegiition  of  the  complaint.  The 
copy  of  the  note  set  out  in  the  complaint 
and  the  note  admitted  were  in  words 
and  figures  exactly  the  same.  The  fact 
that  the  complaint  alleges  that  the  note 
was  made  and  executed  on  the  2d  day  of 
February,  1888,  when  in  fact  it  was  ex- 
ecuted in  January,  18S9,  is  immaterial 
under  the  admission  in  the  answer. 
Judgment  reversed  and  new  trial  ordered. 


Atchison,  T.  &  S.  F.  R.  Co.  v.  Temple. 
(Supreme  Court  of  Knnsas.  July  9, 1891.) 
Carkibrs — Injckies  to  Stock— Notice  of  Claim. 
A  contract  between  a  railroad  company 
and  a  shipper  of  stook  stipulated  that  as  a  condi- 
tion precedent  to  his  right  to  rtX-over  damans  for 
any  loss  or  injury  to  such  stock  he  should  give 
notice  in  writing  to  some  officer  of  the  railroad 
company  or  its  nearest  station  agent  before  the 
removal  of  such  stock  from  tho  place  of  delivery. 
In  an  action  to  recover  damages  for  injuries  to 
such  stock  while  en  route,  where  the  condition 
of  the  stock  was  made  known  to  the  station  agent 
of  the  railroad  company  at  the  place  of  destina- 
tion, and  such  agent  consented  to  the  removal  of 
the  stock  from  the  car,  and  had  an  opportunity 
to  examine  and  inspect  the  animals  after  such 
removal,  and  before  they  had  mingled  with  other 
stock,  or  been  removed  from  the  place  of  desti- 
nation, and  a  written  notice  for  damages  was 
transmitted  to  the  claim  agent  of  the  railroad 
company  within  four  days  after  the  removal  of 
the  stock  from  the  car,  and  10  days  thereafter, 
upon  the  death  of  one  of  the  animals,  a  subse- 
quent notice  for  damages  was  given  to  the  rail- 
road company,  held,  that  there  had  been  a  sub- 
stantial compliance  with  the  contract  upon  the 
part  of  the  shipper. 

(Syllabus  by  Chreen,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Finney  county;  A.  J.Ab- 
bott, Judge. 

Georffe  K.  Peck,  A.  A.  Hard,  a.nd  J.  G. 
jEJg-an.  for  plaintiff  In  error.  Brown,  Bier- 
er<&  Cotteral,  for  defendant  in  error. 


Green,  C.  This  was  an  action  tor  dam- 
ages, commenced  in  the  district  court  of 
Finney  county  by  Samuel  A.  Temple 
against  the  Atchison,  Topeka  &  Santa  Fe 
Railroad  Company.  The  plaintiff  alleged 
that  on  the  21st  day  of  March,  1887,  he 
shipped  over  the  defendant's  railroad, 
from  Kansas  City  to  Piercevllle,  Kan., 
a  bay  mai-e  and  three  mules;  that  a  writ- 
ten contract  for  the  transportation  of  the 
stock  was  made,  a  copy  of  which  was  at- 
tached to  his  petition ;  that  the  railroad 
company  broke  the  contract  by  negligent- 
ly and  violently  striking  the  ear  in  which 
the  stock  was  being  transported  against 
another  car,  and  thus  throwing  the  ani- 
mals together  upon  the  flour  of  the  car, 
and  injuring  them,  resulting  in  the  death 
of  the  mare  and  thpcrippling  of  the  mules; 
that  the  condition  of  the  stock  was  made 
known  to  the  agent  of  the  railroad  com- 
pany at  Piercevllle  while  they  were  In  the 
car  at  the  station;  that  the  agent  in- 
spected the  stock,  and  consented  and  re- 
quested that  the  mare  and  mules  be  re- 
moved from  the  car,  and,  after  snch  re- 
moval, and  before  they  had  been  inter- 
mingled with  other  stock,  inspected  the 
injui-ed  animals;  that  before  bringing  suIt, 
and  after  the  death  of  the  mare,  written 
notice  was  given  to  the  defendant, 
through  its  agent,  of  the  plaintiff's  claim 
lor  damages.  The  contract  of  shipping 
contained  the  following  condition:  "And 
for  the  consideration  before  mentioned 
said  party  of  the  second  part  further 
agrees  that  as  a  condition  precedent  to 
his  right  to  recover  any  damages  lor  loss 
or  injury  to  snid  stock  he  will  give  notice 
in  writing  of  his  claim  therefor  to  some 
officer  of  said  party  of  the  first  part,  or  its 
nearest  station  agent,  before  said  stock 
is  removed  from  place  of  destination 
above  mentioned,  or  from  the  place  of  de- 
livery of  the  same  to  said  party  of  the  sec- 
ond part,  and  before  said  stock  Is  mingled 
with  other  stock. ""  The  defendant  filed  a 
general  denial,  and  for  a  further  defense 
allege  that  the  plaintiff  had  not  complied 
with  the  condition  precedent  In  the  con- 
tract for  transportation  requiring  written 
notice  of  the  claim  for  damages.  The  de- 
fendant filed  a  demurrer  to  the  plaintiff's 
evidence,  wliich  was  overruled.  No  evi- 
dence was  introduced  upon  the  part  of  the 
defendant.  The  jury  returned  a  verdict 
for  the  plaintiff  for  the  sum  of  9345.  A 
motion  for  a  new  trial  was  overruled, 
and  judgment  was  rendered  on  the  ver- 
dict. The  plaintiff  in  error  brings  the  rec- 
ord here  for  review,  and  the  principal  as- 
signment of  error  Is  that  there  was  not 
such  a  substantial  compliance  with  the 
condition  precedent,  aa  to  a  written  no- 
tice of  a  claim  for  damages,  under  the  con- 
tract, us  to  entitle  the  plaintiff  to  recov- 
er. Complaint  is  made  that  the  court  re- 
fused certain  instructions  asked  for  by  the 
defendant  in  error,  to  the  effect  that.  If 
the  plaintiff  did  not  give  a  written  notice 
of  his  claim  for  damages  to  some  officer 
of  the  railroad  company,  or  Its  nearest 
station  agent,  before  the  stock  was  re- 
moved from  the  place  of  destination  or 
place  of  delivery,  and  before  they  were 
mingled  with  other  stock,  then  their  ver- 
dict should  be  for  the  defendant.  Further, 
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that  If  they  should  flnci  from  the  evidence 
that  the  plaintiff  did  not  eerve  upon  the 
defendant  a  written  demand  for  damages 
for  injury  or  Iobb  of  the  mare  in  question 
until  April  7, 1887,  after  the  death  of  the 
inare,  and  her  removal  from  the  place  of 
destination  or  delivery,  or  after  the  ani- 
mals had  mingled  with  other  etocic,  then 
their  verdict  should  be  for  the  defendant. 
We  think  the  Intructlons  requested  were 
properly  refused.  Dpon  this  branch  of 
the  case  the  court  instructed  the  Jury  as 
follows:  "You  are  instructed  that  the 
railroad  company  has  a  right  to  limit 
their  responsibilities  to  the  owners  in  the 
carrying  of  stoclt  or  goods  by  a  special 
contract.  BO  long  as  the  limitation  does 
not  affect  their  liability  on  account  of 
negligence  or  misconduct.  Plaintiff  fur- 
ther alleges  that  the  animals  were  re- 
moved from  the  car  in  which  the  injury 
was  sustained  by  the  advice  and  with  the 
knowledge  and  the  consent  of  the  em- 
ployes of  the  defendant  prior  to  the  time 
that  written  notice  was  given  of  any 
claim  of  damage  because  of  said  injuries. 
Should  you  find  from  the  testimony  that 
the  animals  were  ho  removed,  and  that 
the  mare  died  from  the  Injuries  so  re- 
ceived, and  that  the  mules  were  injured  so 
as  to  be  depreciated  in  value,  and  that 
the  death  of  the  uiare  and  the  injuries  to 
the  mules  were  caused  by  the  carelessness 
and  negligence  of  the  agents  and  servants 
of  the  defendant  company,  and  that  the 
company  had  a  good,  fair,  and  reasonable 
opportunity  to  examine  and  inspect  all  of 
such  stock,  and  to  know  of  its  condition 
after  It  was  removed  without  unreasona- 
ble Inconvenience,  you  will  then  find  that 
the  service  of  the  notice  of  application  for 
damages  was  made  in  due  time,  and  that 
thecompanyis  not  absolved  from  liability 
because  of  tlie  fact  that  the  written  notice 
introduced  in  the  testimony  was  not 
served  upon  the  station  agent  or  other 
employe  of  the  company  named  in  said 
contract  prior  to  the  removal  of  the  stock 
from  the  car  at  the  place  of  destination. 
The  purpose  of  such  notice  is  that  the 
company  may  liave  a  fair  and  reasonable 
opportunity  of  examination  and  inspec- 
tion of  the  condition  of  the  live-stock 
transported  under  Its  management  before 
it  shall  be  placed  beyond  its  reach  or  be- 
yond the  posHibllty  of  certain  Identiflca- 
tion."  Thecourt  stated  thelawcon-ectly. 
The  plaintiff  In  error  seems  to  rely  upon 
the  cases  of  Goggin  v.  Railway  Co.,  12 
Kan.  416,  and  Sprague  v.  Railroad  Co., 
34  Kan.  :«2,  8  Pac.  Rep.  465.  In  the  for- 
mer ca.se  no  written  notice  was  given  for 
more  than  a  year  after  the  cattle  were  in- 
jured, and  in  the  latter  case  no  notice  was 
given  before  suit  was  commenced.  In  the 
case  before  us  written  notice  was  given 
within  a  few  days  after  the  stock  arrived 
at  Plerceville,  and  before  the  mules  were 
taken  from  the  place  of  destination. 
While  the  carrier  may  stipulate  by  con- 
tract that  notice  of  a  claim  for  damages 
shall  be  given  within  a  specilied  time  in 
order  to  be  valid,  still  the  construction 
upon  such  stipulations  must  be  reasonable, 
and  adapted  to  the  circumstances  of  each 
case.  3  Amer.  &  Eng.  Enc.  Law.  15. 
This  court  said,  iu  the  case  of  Goggin  v. 


Bail  way  Co.,  supra:  "Of  coarse  It  is  not 
understood  that  by  the  phrase  '  before  or 
at  the  time  the  stock  is  unloaded,'  that  It 
must  be  the  identical  moment,  but  so  im- 
mediately that  the  object  sought  by  the 
notice  can  be  attained.  Nor  would  such  a 
notice  be  reasonable  in  the  ease  of  an  or- 
dinary shipper  who  did  not  accompany 
and  superintend  his  stock,  nor  would  it 
probably  prevent  a  recovery  for  injuries 
sustained  which  could  not  readily  be  seen, 
and  actually  should  not  be  discovered  till 
the  time  for  giving  the  notice  had  expired." 
Rice  V.  Railway  Co.,  63  Mo.  314.  Oxiey  v. 
Railroad  Co.,  65  Mo.  629.  It  is  claimed 
that  the  court  erred  In  permitting  a  wit- 
ness for  the  plaintiff  to  testify  to  a  conver- 
sation had  with  some  employe  of  the  rail- 
road company  at  Argentine,  where  it 
seems  the  stock  was  injured.  In  this  con- 
versation the  employe  told  him  how  the 
accident  had  occurred ;  that  there  had 
been  a  jam,  and  the  stock  had  been  in- 
jured. The  evidence  may  not  have  been 
competent,  but  we  fail  to  see  how  the  rail- 
road company  was  prejudiced.  It  was 
establislied  that  the  ear  and  stock  were 
in  good  condition  at  Kansas  City.  When 
next  seen  at  Argentine  the  mare  and  mules 
were  Injured,  and  the  car  damaged.  There 
was  no  controversy  about  there  having 
been  an  accident,  and  the  statement  of 
the  employe  of  the  railroad  comjiany  was 
Immaterial  error.  We  need  not  notice  the 
other  errors,  as  they  are  of  the  same  nat- 
ure. It  Is  recommended  that  the  judg- 
ment of  the  district  court  be  affirmed. 

Per  CuBr»M.    It  is  so  ordered;  all  the 
Jnstlccs  concurring. 


(47  Kan.  U) 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Coi.liss. 

(Supreme  Court  of  Kansas.    July  9, 1S91.) 
Haumi.i:!>s  Erkok — Cakiiieks — I.vjcut  to  Stock. 

1.  Where  hearsay  testimony  is  intioduccd  in 
tho  trial  of  an  aotiou,  but  it  appears  that  the  ad- 
verse party's  rights  wore  not  tlicreby  prejudiced, 
held,  that  no  material  error  was  commlttod. 

a.  The  case  of  bnilroad  Co.  v.  Temple,  46 
Kan.  — ,  37  Pac.  Rep.  98,  followed. 

8.  The  admission  of  incompetent  evidence, 
which  is  not  preladicial,  is  not  suiUcient  ground 
to  sot  aside  a  judgment  and  grant  a  now  tiial. 
(Sj/tiu^us  by  Green,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Finney  county;  A.  .T.  Ab- 
bott, Judge. 

George  R.  Peck,  A.  A.  Hnrd,  and  J.  G. 
£',iran, for  plaintiff  in  error.  Browti,  Bier- 
er  (ft  Cutteral,  for  defendant  in  error. 

Green,  C.    This  was  an  action  brought 

in  the  district  court  of  Finney  county  by 

William  F.  Collins  against  the  Atchison, 

Topeka   &  Santa  Fe  Railroad  Company, 

to  recover  damages  for  the  loss  of  a  mare 

shipped  from  Winfleld   to  Hartland  over 

the  railroad  of  the  defendant  below,  under 

a  written  contract  which  provided:  "And 

for  the  consideration  before  men  tloned  said 

party  of  the  second  part  further  agrees 

that  as  aconditlon  preceden  t  to  his  right  to 

recover  any  damages  for  loss  or  injury  to 

said  stock  he  will  give  notice  In  writing  of 

his  claim  therefor  to  some  officer  of  said 

party  of  the  first  part,  or  its  neare^^ttct/> 
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Hon  agent,  before  eaid  stock  la  removed 
from  tbe  place  of  destination  above  men- 
tioned, or  from  the  place  of  delivery  of  the 
same  to  said  party  uf  tlie  opcond  part,  and 
before  bucIi  stock  Is  mingled  with  otlier 
stock."  The  defendant  answered  that  no 
notice  had  been  given  by  the  plaiutiH  for 
damages,  as  required  by  the  contract. 
The  plaintiff,  iu  reply,  alleged  that  the 
luare  had  been  removed  from  the  car  at 
Garden  City,  with  the  knowledge  and  re- 
quest of  the  defendant's  agents;  that  after 
the  death  of  the  mare  the  plaintiff  notUied 
the  station  agent  in  writing,  at  Garden 
City,  of  his  claim  for  damages.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff 
tor  the  sum  of  f  175.  A  motion  for  a  new 
trial  was  overruled,  and  judgment  was 
renclered  for  the  amount  of  the  verdict. 

1.  The  first  assignment  of  error  is  in  the 
admission  of  testimony  claimed  to  be 
hearsay.  Tbe  plaintiff  stated  that  he  had 
a  conversation  with  one  of  the  trainmen 
about  15  minutes  after  the  jar  whicli  it  is 
claimed  caused  tde  injury  to  the  mare,  in 
which  the  man  apologized  for  being  so 
rough  with  the  train,  saying  be  thought 
that  there  was  a  brakman  on  the  buueh 
of  cars  which  ran  against  tbe  car  of  stock. 
The  accident  occurred  at  Valley  Center. 
The  car  containing  the  plaintiff's  stock 
was  set  out  upon  a  siding,  and  In  switch- 
ing five  or  six  cars  were  permitted  to  run 
down  grade  against  the  car  occupied  by 
the  plaintiff.  The  plaintiff  testlfled  that 
the  cars  bad  no  brakeman  upon  them. 
There  was  really  no  controvei-sy  about 
liow  the  accident  occurred.  While  the 
statement  of  the  trainman  was  not  a  part 
of  resgestse,  itsadralsslon  was  immaterial 
error.  It  is  claimed  that  the  plaintiff  be- 
low was  allowed  to  give  evidence  of  an- 
other conversation  said  to  have  taken 
place  with  some  employe  of  the  railroad, 
in  which  the  plaintiff  told  the  employe 
that  the  mare  was  hurt,  and  the  lat- 
ter remarked  that  he  had  better  take  her 
off  at  Garden  City ;  also  that  the  plaintiff 
gave  evidence,  over  the  objection  of  the 
defendant,  to  the  fact  that  some  railroad 
man  was  present  when  tbe  mare  was  un- 
loaded at  Garden  City,  and  knew  where 
the  horses  were  taken.  The  evidence  es- 
tat)llshcd  the  fact  that  the  mare  was  un- 
loaded at  Garden  City  with  the  consent  of 
the  company,  and  we  do  not  think  there 
was  any  prejudicial  error  in  this  state- 
ment of  the  plaintiff.  The  company  con- 
sented to  the  removal  of  the  mare,  and  ac- 
cepted the  freight. 

2.  It  is  urged  that  the  written  claim  for 
damages  was  not  served  until  sometime 
after  the  mare  had  arrived  at  Garden 
City,  and  had  been  unloaded  and  placed  in 
a  stable  in  which  other  animals  were  kept. 
This  question  was  raised  by  several  in- 
structions which  were  requested  and  re- 
fused, to  the  effect  that,  if  the  plaintiff  did 
not  give  a  written  notice  of  his  claim  for 
damages  for  the  loss  of  the  mare  in  ques- 
tion to  the  station  agent  at  Garden  City 
until  after  the  mare  had  been  removed 
from  the  place  of  delivery  to  the  livery 
stable,  or  until  after  she  had  mingled  with 
other  stock,  the  jury  should  return  a  ver- 
dict for  the  defendant.  This  raises  sub- 
stantially the  same  question  we  have  just 


decided  in  the  case  of  RHlIroad  Co.  v. 
Temple,  46  Kan.  — ,  27  Pac.  Rep.  98,  ond 
upon  the  authority  of  that  case  we  think 
tbelnstructions wereproperiy refused.  The 
mare  was  unloaded  on  tbe  5th  of  March, 
and  until  she  died  was  kept  separate  from 
other  stock.  The  jury  found  that  the 
written  claim  for  damages  was  delivered 
by  the  plaintiff  to  the  station  agent  of  tiie 
railroad  company  at  Garden  City  about 
tbe  lOtb  or  12th  of  March,  1887.  This,  we 
think,  was  sutliclent. 

3.  Tbe  last  objection  urged  by  the  plain- 
tiff in  error  is  that  the  plaintiff  below  was 
permitted  to  give  evidence,  over  the  objec- 
tion of  the  defendant,  that  tbe  contract 
was  signed  after  the  stock  had  been  load- 
ed, and  that  he  received  no  reduced  rate. 
It  is  claimed  thattbls  evidence  was  foreign 
to  the  issue  in  tbe  case.  We  do  not  know 
for  what  purpose  this  evidence  was  intro- 
duced. Tbe  defendant  in  error  says  tliere 
was  no  attack  on  the  consideration  and 
validity  of  tbe  contract.  Tbe  qne.Htioa 
was  one  of  negligence,  and  tbe  court  In- 
structed tbe  jury  that  the  action  was  up- 
on a  written  contract,  and  that  the  rail- 
road company  had  a  right  to  limit  its  re- 
uponslbility  to  the  owner  for  the  carrying 
of  stock  by  special  contract,  so  long  as 
tbe  limitation  did  not  affect  tbe  liability 
on  account  of  negligence  or  misconduct. 
The  court  instructed  the  jury  as  to  the 
contract  and  the  performance  of  the  con- 
dition precedtnt,  thus  eliminating  this 
testimony  from  the  case,  and  we  think 
there  was  no  material  error  in  Its  admis- 
sion. We  recommend  an  afOrmance  of  the 
judgment. 

Pkr  Curiam.  It  is  so  ordered ;  all  the 
justices  concurring. 


(47  Kan.  1) 
DWELLING-HOUSE  I.vs.  Co.  V.  .TOHXSO.V  et  al. 
(Supreme  Court  of  Kanscu.    July  a,  1891. ) 

IsscBASCE— Actions  on  PoLicr  —  Pleadino  axd 
Pkoof. 

1.  In  an  action  to  recover  on  a  policy  of  in- 
surance the  plaintiff  alleged  the  contract  of  in- 
surance, the  loss  by  fire,  and  the  refusal  of  pay- 
ment. The  insurance  compnny  answered  that  a 
material  condition  of  the  contract  had  been  brolcen, 
and  thiit  the  rights  of  the  assured  under  the  pol- 
icy had  been  forfeited.  The  plaintiff  replied  by 
a  general  denial.  On  the  trial  proof  was  offered, 
over  objection,  tending  to  show  that  the  com- 
pany had  waived  tho  condition,  and  was  estopped 
from  taking  advantage  of  the  forfeiture,  and  also 
that  since  the  loss  a  final  compromise  and  settle- 
ment bad  been  agreed  upon  between  the  assured 
and  an  agent  of  the  company.  Held,  that  this 
evidence  and  the  instructions  based  thereon  were 
not  within  the  issues,  and  should  have  been  ex- 
cluded. 

2.  All  acts,  representations,  and  conduct  re- 
lied on  as  an  estoppel  should  t>e  specially  plead- 
ed, before  evidence  to  establish  the  same  can  be 
received. 

{Si/lUtbus  by  the  Court) 

Error  from  district  court,  Shawnee  coun- 
ty :  John  Guthrie,  Judge. 

RossiDfcton,  Smith  &  Dallas  and  P.  Li. 
Soper,  for  plaintiff  in  error.  David  Over- 
myer,  for  defendant  in  error. 

JoHNSTo.N,  J.  This  was  an  action 
brought  by  Johnson  &  Williams  upon  a 
fire  insurance  policy  issued  by  the  Dwell- 
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iDK-Hoase  Insarance  Company,  in  tbeir 
petition  they  set  forth  the  contract  of  in- 
sarance, the  payment  of  the  premium,  the 
deetractlon  bvfire  of  some  of  the  property 
Inanred  on  December  26,  1886;  that  the 
loss  BDBtained  was  f  1,600;  and  that  the 
company  had  refused  to  pay  the  loss,  al- 
thoDKh  the  plaintiffs  had  performed  all  the 
conditions  of  the  policy  incombeut  upon 
them.  The  defendants  answered,  admit- 
ting the  execution  of  the  policy,  but  uUeg- 
ing  a  breach  of  the  condition  of  the  same 
in  regard  to  incumbrances.  The  company 
averred  that  in  the  written  application 
lor  insurance,  upon  the  faith  of  which  the 
policy  was  issued,  Johnson  &  Williams 
represented  and  declared  that  they  were 
the  absolute  owners  of  the  property 
sought  to  be  insured,  and  that  their  prop- 
erty was  unincumbered,  when  in  fact  there 
was  opon  the  property  at  the  time  of  the 
execution  of  the  policy  a  mortgage  lien 
and  incumbrance;  and  they  allege  that 
there  was  a  provision  of  the  policy  to  the 
effect  that,  if  the  interest  of  the  insured  in 
the  property  was  at  the  time  of  the  exe- 
cution of  the  policy  or  shonld  become  any 
other  or  less  than  a  perfect  legal  and 
equitable  title,  free  from  all  liens  what- 
ever, except  as  stated  in  writing  upon  the 
poUcy,  then  the  policy  shonld  be  abso- 
lutely void.  It  was  further  allied  that 
the  insured,  without  the  Icnowledge  or 
consent  of  the  company,  and  lu  violation 
of  the  provisions  of  the  policy,  executed 
and  delivered  another  mortgage  upon  the 
property  after  the  execution  of  the  policy 
and  before  the  loss  occurred.  The  reply 
of  Johnson  &  Williams  was  a  denial  of  the 
foregoing  facts  alleged  In  the  answer. 
The  trial  resulted  In  a  verdict  and  judg- 
ment against  the  company,  and  It  com- 
plains of  the  ruling  of  the  court  In  admit- 
ting testimony  and  in  Instructing  the 
Jury. 

On  the  trial  the  plaintiffs  below  were 
permitted  to  offer  proof  tending  to  estab- 
lish a  waiver  of  the  condition  of  the  pol- 
icy respecting  incumbrances,  and  such  as 
would  estop  the  company  from  urgring 
the  forfpiciire  against  a  recover3''  on  the 
policy-  Itls  nndisputed  that  at  the  time 
the  contract  of  Insurance  was  made  there 
was  a  mortgage  of  $3,500  upon  the  prop- 
erty injured,  and  It  had  not  been  dis- 
charged when  the  loss  occurred.  Testi- 
mony was  given  over  objection  that  the 
agent  wrote  the  answers  In  the  applica- 
tion respecting  incumbrances  after  It  had 
been  signed  by  the  assured,  and  also  tend- 
ing to  show  that  theagentknew  of  the  ex- 
istence of  the  mortgage  when  the  contract 
of  Insurance  was  made.  The  court  in- 
Btrocted  the  Jury  that,  "as  the  local  agent 
might  by  contract  indorsed  on  the  policy 
have  waived  the  answer  to  the  questions 
with  respect  to  Incnrabrances,  or  might 
have  waived  the  condition  concerning  the 
mortgage,  so  he  may  by  acts  and  conduct 
of  dealing  with  the  assured  do  that  which 
amounts  to  such  waiver."  Testimony 
was  also  introduced  concerning  a  settle- 
ment made  by  one  Peck,  an  adjuster  of  the 
company,  shortiy  after  the  Are  occurred, 
by  which  it  was  agreed  between  the  in- 
sored  and  the  adjuster  that,  if  a  reduction 
of    fll2   was   made    from    the    amount 


claimed,  the  loss  would  be  paid  at  once. 
In  respect  to  this  defense  the  court  charged 
the  jury:  "If  you  find  from  the  evidence 
that  after  the  loss  b3'  fire  of  the  Insured 
property  on  or  about  January  22, 1887, 
Peck,  the  adjuster  of  the  company  defend- 
ant, went  on  the  plaintiffs'  premises,  and 
assisted  the  plaintiffs  to  make  the  proof  of 
loss,  and  that  said  adjusting  agent  bad 
full  knowledge  of  the  mortgage  on  the 
premises  of  the  plaintiffs,  if  there  was  a 
mortgage,  and  that  said  adjusting  agent 
of  defendant,  with  full  knowledge  of  all 
the  facts,  agreed  with  the  plaintiffs,  as  a 
final  settlement  of  the  loss,  to  pay  plain- 
tiffs the  sum  of  $1,488  as  such  settlement, 
and  that  the  plaintiffs  agreed  with  the  ad- 
justing agent  of  defendant  to  accept  $1,488 
in  full  satisfUiCtlon  of  the  luss  under  this 
policy,  then  the  parties  should  stand  by 
this  settlement,  an(?  your  verdict  should 
befor  the  plaintiffs  for  $1,488,  with  interest 
at  7  per  cent,  from  the  time  this  sum  was 
made  payable  by  the  agreement  of  the  par- 
ties, If  you  find  there  was  such  agreement 
entered  into. "  It  Is  said  that  the  amount 
named  in  the  verdict  of  the  jury  corre- 
sponds with  the  amount  mentioned  by 
the  court  In  Its  instruction.  It  is  insisted 
that  this  evidence  and  these  Instructions 
are  not  within  the  Issues,  or  warranted 
by  the  pleadings  In  the  case,  and  we  are 
forced  to  that  conclusion.  The  conduct 
and  acts  of  the  agent  and  the  adjuster 
relied  on  a<«  a  waiver  form  an  important 
condition  of  thecontract,  and,  to  estop  the 
company  from  claiming  a  forfeiture,  should 
have  been  specially  pleaded  ;  and  the  same 
may  be  said  respecting  the  compromise 
and  settlement  which  has  been  referred  to. 
This  was  new  matter,  which  should  have 
been  set  forth  in  the  reply  with  frankness 
and  certainty,  so  that  the  company  could 
have  been  prepared  to  meet  the  issues 
with  its  proof.  As  the  issues  were  framed 
the  company  had  no  notice  that  the  as- 
sured would  make  any  claim  of  waiver  or 
estoppel.  They  set  up  In  their  petition  the 
contract,  the  loss,  and  the  refusal  of  pay- 
ment. The  company  answered  that  cer- 
tain conditiouK  of  thecontract  had  been 
broken,  and  hence  no  recovery  could  be 
had.  The  assured  replied  by  a  mere  de- 
nial, which  was  nothing  more  than  tosay 
that  no  breach  had  occurred.  It  gave  no 
Intimation  that  the  assured  admitted  the 
existence  of  an  Incumbrance,  but  insisted 
that  the  company  was  estopped  to  take 
advantage  of  a  forfeiture.  The  condition 
alleged  to  have  been  broken  was  an  impor- 
tant one.  In  respect  to  it  the  court 
charged  the  jury  that  a  breach  of  the  same 
would  render  the  policy  void,  and  defeat 
tt  recovery  unless  the  company  was  es- 
topped by  its  own  acts,  or  had  waived  the 
warranty  glveu  by  the  assured.  If  the  acts 
of  waiver  and  estoppel  had  been  pleaded, 
there  was  sufflcent  testimony  produced  by 
plaintiffs  below  to  warrant  the  instruc- 
tions given  bj-  the  court.  Undoubtedly 
an  agent  clothed  with  the  authority  or 
apparent  authority  of  the  agent  in  this 
case  may  waive  the  conditions  and  stipu- 
lations in  the  policy,  and  might  also  by 
his  knowledgeand  acts  estop  the  company 
from  availing  itself  of  a  breach  of  condi- 
tion or  a  forfeiture  in  certain  cases.    Th' 
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«vldeiice  given  to  the  Jury  on  thlB  subject, 
however,  did  not  contpovert  the  truth  ol 
the  defenHe  pleaded  by  the  company,  but 
practically  admitted  it,  and  then  assigned 
reasons  why  ttie  company  should  not  be 

?iermitted  to  avail  ituelf  of  such  a  defense, 
t  is  uniformly  held  that  a  waiver  or  es- 
toppel must  be  specially  pleaded  before 
evidence  to  establish  the  same  can  be  ad- 
mitted. Under  our  Code  the  facts  relied 
upon  as  a  ground  of  action  or  defense 
must  be  clearly  and  concisely  stated,  and 
a  definite  issue  presented,  so  that  the  op- 
posite party  may  not  be  taken  by  surprise 
upon  the  trial,  but  may  be  fairly  notified 
of  what  he  is  required  to  meet.  The  new 
matter  introduced  in  this  case  was  not 
put  in  issue  by  the  pleadings,  and  the  com- 
pany may,  as  they  allege,  have  been  tak- 
en hy  surprise,  and  wholly  unprepared 
with  their  proof  to  contest  the  new  issue. 
Neither  the  evidence  introduced  nor  the  In- 
structions based  thereon  are  warranted 
''inder  the  pleadings  as  they  exist,  and  be- 
fore they  can  be  properly  received  there- 
ply  roust  be  amended.  As  tending  to  sus- 
tain this  conclusion,  we  cite  Insurance  Co. 
v.  McLanathan,  11  Kan.  533:  Railroad  Co. 
V.  Grove,  39  Kan.  731,  18  Pac.  Rep.  958; 
Railroad  Co.  v.  Irwin,  35  Kan.  286, 10  Pac. 
Rep.  820;  Insurance  Co.  v.  Hutchins,  53 
Tex.  61;  Hayes  v.  Association,  76  Va.  225; 
Lnmbert  v.  Palmer,  29  Iowa,  104;  Nortb- 
rup  v.  Insurance  Co..  47  Mo.  485;  Warder 
V.  Baldwin,  51  Wis.  450,  8  N.  W.  Rep.  2.57; 
City  of  Delphi  v.  Startzman,  104  Ind.  343, 
3  N.  E.  Rep.  937 ;  Phillips  v.  Van  Schaick, 
37  Iowa,  229;  Dale  v.  Turner,  34  Mich. 
405;  Pom.  Rem.  §§  556,  590,  661.  Error 
is  asMgncd  on  the  refusal  of  the  court 
to  permit  an  amendment  of  the  answer 
Just  before  entering  upon  the  trial.  The 
facts  set  forth  in  the  proposed  amend- 
ment constituted  a  defense,  but  the  record 
fails  to  show  any  sufficient  reason  for  the 
delay  in  presenting  this  defense;  and,  as 
the  matter  of  amendment  at  that  stage  of 
the  proceeding  is  largely  within  the  discre- 
tion of  the  court,  we  cannot  hold  the  rul- 
ing to  be  a  reversible  error.  As  there 
must  be  a  new  trial  of  the  case,  an  oppor- 
tunity will  be  given  to  both  parties  to 
amend  their  pleadings,  and  the  objections 
suggested  can  thus  be  overcome.  We  llnd 
nothing  more  in  the  record  that  requires 
attention,  but  the  errors  mentioned  com- 
pel a  reversal  of  the  judgment  and  the 
granting  of  a  new  trial.  All  the  justices 
concurring. 


(47  Kan.  51) 

ACKER  et  al.  v.  Warden. 

(Supreme  Court  of  Ka)isas.    July  9,  1891.) 

Nbgotiablb  Instruments  —  CoKsioBBATioit^ 
Fr/icd. 

Where  a  surety  was  induced  to  renew  a  note 
upon  the  representation  of  the  payee  that  the  con- 
sideration of  the  original  note  "was  for  money 
paid  to  the  principal  maker  over  the  counter  of  a 
bank  by  the  payee,  when  in  fact  the  considera- 
tion was  for  money  paid  by  the  payee  for  the 
benefit  of  the  principal  maker  to  another  party 
for  the  purchase  price  of  an  interest  in  a  patent- 
tight,  held,  that  no  such  fraud  or  deceit  is  shown 
to  bar  the  recovery  on  the  note  by  the  payee 
against  the  surety. 

(Sullabus  by  the  Court.) 


Error  from  district  eonrt,  Marshall 
county ;  Edward  Hiitchinson,  Judge. 

On  the  23d  day  of  July,  1883,  D.  W.  Ackor 
and  J.  F.  Watson  brought  their  action 
against  James  S.  Warden  to  recover  as 
damages  93,000.  In  their  petition  they  al- 
leged that  one  W.  H.  Glbbs  was  theowner 
of  a  patent  right  for  the  state  of  Kansas 
for  an  improvement  in  a  dairy  chum,  orig- 
inally issued  to  W.  W.Sanborn,  of  Clinton 
county,  Iowa ;  that  Warden  Induced  Frank 
W.  Alvord,  on  Septemt)er  21,  1S80,  to  pur- 
chase the  undivided  one-half  interestln  the 
patent  from  W.  H.  Gibbs  for  the  state  of 
Kansas,  excepting  certain  connties;  that 
he  Induced  Alvord  to  execute  his  promis- 
sory note  therefor  in  the  sum  of  $500,  and 
also  Induced  the  plaintiffs  to  sign  the  same 
as  sureties;  that  Warden  then  and  there 
promised  he  would  buy  the  remaining  un- 
divided one-half  interest  in  the  patent- 
right  for  91,000,  and  would  pay  that  snm 
for  the  same;  that  the  representations  of 
Warden  about  buying  the  nndUided  one- 
half  Interest  for  f  1,000  were  wholly  false, 
and  known  to  him  to  be  false;  that  W.  H. 
Glbbs.  without  any  consideration,  on  the 
17th  day  of  September.  1880,  conveyed  to 
Warden  the  undivided  one-half  interest  in 
the  patent-right,  that  theconveyance  was 
made  solely  for  the  purpose  of  cheating 
and  deceiving  these  plaintiffs  as  to  the 
value  of  the  patent-right  and  as  to  the 
amount  that  Warden  was  to  pay  therefor. 
They  further  alleged  in  their  petition  that 
on  September  21,  18S0,  the  date  of  the  ex- 
ecution of  the  note  of  $500  by  Alvord  and 
themselves.  Warden  represented  to  Alvord 
that  the  patent-right  was  a  new,  novel, 
and  useful  invention, and  an  improvement 
of  great  value;  that  large  sums  of  money 
could  De  made  from  the  sale  thereof,  but  in 
fact,  the  patent-right  was  utterly  worth- 
less, and  of  no  value  whatever,  and  pos- 
sessed neither  novelty  nor  utility,  and  that 
Warden  well  knew  this  at  the  time  he 
made  all  the  foregoing  representations, 
and  so  Induced  Alvord  and  thene  plaintiffs 
to  sign  and  deliver  the  note  of  $500  on  Sep- 
tember 21,  1880.  The  petition  also  alleged 
that  on  the  28th  day  of  November,  1881, 
Warden  induced  the  plaintiffs  to  execute  a 
renewal  of  the  note,  upon  tiie  statement 
that  Alvord  had  borrowed  $.500,  and  that 
the  fli-st  note  had  been  executed  for  that 
amount  of  money,  which  he  had  paid  to 
Alvord  over  the  counter  of  bis  bank ;  that 
all  of  these  representations  were  false,  and 
known  by  Warden  to  be  false  at  the  time 
they  were  made;  that  Warden  assigned 
and  sold  the  note  to  the  Exchange  Nation- 
al Bank  of  Atchison,  in  this  state;  and 
that  on  the  18th  of  July,  1883,  a  judgment 
was  rendered  in  favor  of  the  bank  and 
against  tliem  as  principals  on  the  note  for 
the  sum  of  $532.50,  which  they  will  hove  to 
pay.  The  defendant,  James  S.  Warden,  in 
his  answer  denied  generally  the  averments 
of  the  petition,  and  alleged  that  lie  did  not 
assign  or  transfer  the  second  note  until 
after  its  maturity,  and  that  in  an  action 
brought  by  the  bank  upon  the  note  judg- 
ment was  recovered  against  the  plaintiffs 
upon  personal  service,  and  that  therefore 
the  plaintiffs  have  no  cause  of  action  what- 
ever against  him.  The  plaintiffs  tiled  a  re- 
ply, denying  that  the  promissory  note  da* 
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scribed  in  their  petition  was  assigned, 
trau8fern;d,  or  sold  to  tlie  Exchange  Na- 
tional Bank  ol  Atchison  before  it  t)ccanie 
due.  Trial  had  on  the  2d  da}'  of  Septem- 
ber, ISSo,  before  tlie  conrt  with  u  jury. 
After  plaintiffs  had  introduced  nil  of  their 
evidence,  the  trial  court  su«tained  a  de- 
imirrer  filed  tliereto  by  the  delendant,  and 
rendered  judgment  for  costs  io  favor  of  the 
defendant  and  ai^ainst  the  plaintiffs.  The 
plnintiffH  excepted,  and  briugtbe  case  here. 
H'.  A.  Caft/erAead,  for  plaintiff  iu  error. 

HoRTON,  CJ.,  {after  stating  the  facts  BB 
ithovv.)  The  material  facts  iu  tiiis  ease 
are  as  follows:  W.  W.  Sanborn,  of  Iowa, 
«>l>tained  on  the  i!lst  day  of  May,  ISO*, 
letters  patent  from  the  United  States  for 
certain  Iniprovcmeuts  in  dairy  churns. 
Prior  to  ISSO  the  right  to  sell  and  use  this 
patent  in  Kansas  was  purchased  by  VV.  H. 
(iibbs.  In  September,  IS.'^O,  Alfred  Hill 
and  Franlv  W.  Alvord  purcliased  of  Glbbs 
an  undivided  half  of  the  patent-right  for 
the  state  of  Kansas,  excepting  a  few  coun- 
ties, for  $1,000,  and  James  S.  Warden  pur- 
chased the  otiier  undivided  half  forfoOO. 
In  paying  forhis  undivided  quarter  Alvord 
executed  bis  note  of  $."00,  to  James S.  War- 
den, dated  September  21,  ISSO,  and  due  120 
days  after  date,  bearing  12  per  cent,  inter- 
est after  maturity.  J.  F.  Watson  and  D. 
W.  Aclicr  signed  this  note  as  sureties  tor 
Alvord.  When  thenote  becamedue  it  was 
not  paid,  and  on  November  28, 1881,  the 
note  wa«  renewed  by  Watson  and  Aciter, 
payable  eight  monttts  after  date.  George 
C.  Brownell  also  signed  this  note.  Subse- 
(juently,  the  note  was  sold  and  indorsed 
by  James  S.  Warden  to  the  Exchange  Na- 
tional Bank  of  Atchison.  On  the  16th 
day  of  March,  1883,  the  Exchange  Bank 
bronghtits  action  against  Watson,  Acker, 
Brownell,  and  Warden  upon  this  note, 
and  upon  personal  service  obtained  Judg- 
ment against  all  the  parties.  On  the  28d 
day  of  July,  1883.  this  action  was  com- 
menced by  Acker  and  Watson  against  War- 
den for  damages,  alleging  fraud  and  deceit 
on  the  part  of  Warden  in  procuring  both 
of  these  notes  referred  to.  tJpon  tlie  trial, 
after  the  plaintiffs  had  introduced  all  of 
their  evidence,  the  defendant  interposed 
a  demurrer  thereto,  which  was  sustained 
l»y  tlie  court.  The  plaintiffs  excepted. and 
bring  the  case  here  for  review.  It  is 
claimed  that  Acker  and  Watson  were  in- 
duced to  sign  the  note,  of  Alvord  to  War- 
den of  f500  on  September  21,  1880,  l)y  the 
false  representations  of  Warden.  They 
claim  that  he  promised  to  purchase  and 
pay  fl.OOO  for  an  undivided  half  of  the 
patent-right;  second,  that  he  represented 
that  the  sale  of  the  patent  right  for  two 
counties  in  Kansas  had  been  made,  which 
would  nearly  pay  the  note;  and,  third, 
that  he  stated  the  patent-right  was  valu- 
able and  Dseful,  when  it  was  worthless, 
and  of  no  value  whatever.  It  is  also 
claimed  that  the  evidence  shows  that 
Warden  purchased  the  patent-right  for 
Kansas  on  September  17, 1880,  prior  to  the 
time  that  Alvord  executed  any  note,  or 
had  purchased  any  part  thereof.  It  ap- 
pears from  the  evidence  produced  upon  tlie 
trial  that  Warden  never  had  any  conver- 
sation with  Acker  and  Watson  prior  to 


their  signing  the  note  of  September  21, 
1880;  therefore  he  did  not  personally  by 
any  representations  or  promises  induce 
them  to  become  the  sureties  of  Alvord. 
Alvord  made  some  such  representations 
to  Acker  and  Watson  which  he  said  War- 
den had  made  to  liim,  and  it  appears  that 
Warden  did  make  some  such  statements 
to  Alvord.  It  is  clearly  apparent,  how- 
ever, from  Alvord's  own  statements,  that 
the  pretended  sales  of  the  patent- right, 
prior  to  his  purchase,  were  not  relied  up- 
on by  Alvord,  because  he  cannot  remem- 
ber the  amount;  and  his  other  evidence 
shows  that  be  was  eager  to  make  tlie  pur- 
chase of  a  quarter  interest  In  the  patent- 
right,  if  he  could  raise  the  purchase  price, 
or  could  give  a  good  note  therefor.  It  is 
evident  that  Alvord,  after  a  short  exam- 
ination of  the  dairy  chum  in  operation 
and  his  conversation  with  Warden,  was 
induced  to  believe  that  the  patent-right 
was  a  valuable  one;  and  that,  if  proper- 
ly operated,  be  could  make  money  out 
of  it.  He  also  was  induced  to  buy  an  in- 
terest in  the  patent-right  because  he 
thougiit  that  Warden  was  a  flrst-class 
business  man,  and  would  not  take  an  in- 
terest if  the  patent  was  not  all  right. 
The  amount  that  Warden  was  to  pay  for 
nn  undivided  half  was  not  so  important 
to  Alvord,  as  the  fact  that  Warden 
thought  the  patent-right  of  so  much  value 
as  to  become  Interested  therein  and  the 
owner  of  an  undivided  half  thereof. 

Alvord  testified,  among  other  things,  as 
follows:  "Question.  How  long  were  you 
engaged  iu  examining  the  patent  churn? 
Answer.  Why,  not  a  great  while.  I  think 
at  the  time  I  first  saw  it  he  was  in  the  act 
of  churning.  Q.  You  thought  it  was  a 
pretty  good  thing?  A.  Yes,  sir.  Q.  And 
made  up  your  mind,  as  I  nnderstand  you 
to  sa.v,  that  you  would  take  ai>  interest 
in  it,  if  you  could  put  up  your  part  of  the 
money  or  the  security?  A.  Yes,  sir.  Q. 
Did  you  have  considerable  talk  with  Mr. 
Glbbs  about  the  operation  of  the  churn? 
A.  Not  a  great  deal ;  no.  I  had  a  consid- 
erable talk  with  him  as  to  dealing  in  pat- 
ent-rights. Q.  Did  you  see  the  churn  op- 
erate yourself  thereat  the  fair-grounds? 
A.  Yes,  sir.  Q.  You  say  then  that  you 
believed  it  was  capableof  going?  A.  Yes, 
sir.  Q.  And  you,  in  the  exercise  of  your 
own  good  judgment,  thought  it  was  a 
pretty  good  thing  at  that  time?  A.  Yes, 
sir.  Q.  And  after  that  you  had  a  talk 
with  Warden,  I  understand  you,  and  he 
told  you  to  get  security  on  this  note  for 
¥500,  subsequent  to  that  time?  A.  Yes, 
sir.  Q.  Now,  at  the  time  you  spoke  to 
Acker  and  Watson,  had  they  any  knowl- 
edge about  your  purchasing  this  patent- 
right,  so  far  as  you  knew?  A.  Yes,  I 
think  they  had.  Q.  Previous  to  that 
time?  A.  Yes,  I  think  they  did.  Q.  They 
knew  what  this  note  was  for?  A.  Yes. 
Q.  They  knew  that  you  had  given  this 
note  for  an  interest  In  this  patent-right? 
A.  Yes.  sir.  Q.  You  explained  to  them 
fully  what  you  wanted  it  for,  and  asked 
them  to  go  your  security?  A.  Yes,  sir. 
Q.  Thoy  had  no  interest  in  the  patent- 
right  themselves?  A.  No,  sir.  Q.  They 
were  simply  accommodating  you  by  in- 
dorsing your  note?  A.  Yes, 
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wasthe  way  yon  nnderstood  It?  A.  That 
was  the  uuderatandlng.  Q.  And  I  nnder- 
atand  yon  to  say  that  Mr.  Warden  was 
not  present  when  they  siRned  this  note? 
A.  No,  sir;  he  was  not.  Q.  They  elgned 
this  note  upon  your  request,  and  upon 
your  soUcttatlon  alone?  A.  Tea,  sir.  Q. 
After  these  papers  were  fixed  up  yon 
started  out  to  sell  these  patent  rights? 
A.  Yes,  sir.  Q.  You  sold  how  many 
rights?  A.  I  sold  two.  Q.  Whatdidyou 
receive  for  them?  A.  I  received  f  160  for 
one  right,  and  I  traded  the  right  of  Clay 
county  for  a  man's  interest  in  a  timber 
claim.  Q.  Did  yon  afterwards  RPll  the  tim- 
ber claim?  A.  No,  sir;  I  traded  him,  be- 
sides a  horse  or  pony  that  I  had.  Q. 
What  was  the  timber  claim  worth?  A. 
Well,  1  don't  know.  I  couldn't  have 
got  anything  for  it  I  suppose.  I  tried  to. 
Q.  You  abandoned  it,  did  you?  A.  Yes, 
sir.  Q.  Did  you  make  any  other  sales? 
A.  No,  sir.  <4.  Was  that  all  the  money  you 
realized?  A.  That  was  all  the  money  I 
realized.  Q.  And  at  Valley  Falls,  after 
you  bad  attempted  to  manufacture  this 
chum  unsuccessfully,  you  threw  up  tbe 
business?  A.  Yes,  sir.  Q.  Subsequent  to 
that  you  and  Acker  and  Watson  were 
sued  on  the  note,  were  you  not,  in  this 
court?    A.  I  believe  we  were." 

The  evidence  of  W.  H.  Glbbs  shows  that 
he  sold  the  patent-right  to  Hill,  Alvord, 
and  Warden;  that  an  undivided  half  was 
tor  Hill  and  Alvord  and  the  other  undivid- 
ed half  for  Warden;  that  Warden  advanced 
themoneyforthe  undivided  lialf  purchased 
by  Hill  and  Alvord, less  the  discount;  and 
tliat  Warden  paid  the  balance  of  tbe 
f  1,500  for  which  the  whole  patent-right 
was  sold  for  Kansas,  excepting  a  few 
counties.  His  evidence  also  shows  that 
the  patent-right  purchased  by  Hill,  Al- 
vord, and  Warden  is  a  good  and  useful  in- 
vention, and  In  skillful  hands  works  well. 
All  of  the  evidence  tends  to  show  that 
Warden  believed  the  patent-right  a  valua- 
ble one,  and  also  believed  at  the  time  he 
associated  with  him  Hill  and  Acker  in  the 
purchase  ot  It  that  money  could  be  made 
in  the  sale  ot  the  patent-right  in  Kansas. 
There  is  no  evidence  showing  or  tending 
to  show  that  Warden  ever  supposed  or 
believed  that  the  patent-right  was  worth 
less.  It  did  not  appearupon  the  trial  that 
either  Alvord  or  Wntson  were  induced  to 
sign  the  first  note  by  the  fraud  or  deceit 
or  Warden.  The  renewal  or  second  note, 
which  was  given  to  take  up  the  first  note, 
was  executed  long  after  all  the  forogoing 
facts  were  known  to  Alvord  and  Wat- 
son ;  and  the  only  false  statement  which  Is 
alleged  ag&last  Warden  concerning  theex- 
ecatlon  of  the  second  note  is  the  state- 
ment or  representation  that  Alvord  got 
f500  from  him  at  his  bank  on  tbe  first  note. 
The  evidence  shows  that  the  amount  of 
this  note,  less  discount,  was  turned  over 
by  Warden  to  Gibbs,  and,  although  Al- 
vord did  not  in  person  obtain  $500  at  the 
counter  of  Warden's  bank, yet  the^uOO.less 
discount,  in  money,  was  actually  paid  to 
Gibbs  by  Warden  for  the  benefit  of  Alvord. 
Warden  may  have  niadesome  statements 
in  the  matter  which  were  not  wholly  true, 
but  It  is  not  every  false  statement  that  Is 
actionable.     It  is    Uumaterial    whether 


Warden  had  paid  to  Alvord  at  his  baolc 
counter  tbe  9500,  or  had  paid  it  to  Glbbs 
for  Alvord.  In  re  Cameron,  44  Kan.  64, 
24Pac.Rep.  90.  As  Gibbs  sold  tbe  patent- 
right  for  f  1,300,  It  is  possible  that  Alvord 
paid  more  than  hA  ought  to  have  paid  for 
an  undivided  quarter,  ur  that,  on  account 
of  the  payment  of  9&00,  be  is  entitled  to 
a  larger  share  than  an  undivided  quarter 
of  tlio  patent-right;  but  no  such  fraud  or 
deceit  is  shown  as  to  entitle  the  plaintiB 
to  recover  upon  the  testimony  disclosed. 
The  judgment  of  the  district  court  will  be 
affirmed.    All  the  justlceB  concurring. 


Gaonon 


(47  Kan.  83) 

,  Brown  et  al. 


(Supreme  Court  of  Ka!n»a».    July  9, 1891.) 
Cbattbl  Mobtoaobs — LutN— Pbiobities. 
Where  a  mortgagee  obtains  possession  of 
the  mortgaged  chattels  before  any  lien   or  other 
right  attaches  his   title   ander  the  mortgage   is 
good  against  everybody  if  it  was  previously  valid 
between  the  original  parties  to  the   mortgage. 
The  purchaser  of  a  note  secured  by  a  subsequent 
mortgage  upon  the  same   property  taken  by  the 
mortgagee,  with  notice  of  the  prior  mortgage,  is 
bound  to  take  notice  of  the  ^ssession  oi  the 
first  mortgagee,  acquired  previous  to  such  pur- 
chase. 
(SvUabiM  t/u  Green,  O.) 

Commissioners'  decision.  Krror  from 
district  court,  Clond  county;  Edward 
HcTCHi.NSON,  Judge. 

Lainga  Wn}Bg  and  J.  J.  McFarlun,  for 
plaintitt  m  error.  Caldwell,  Ellis  &  Cook, 
for  defendaAts  in  error. 

Gree.v,  C.  On  the  30th  day  of  Novem- 
ber, 1S85,  August  Berthlaume  executed 
and  delivered  to  Octave  Uagnon  a  chattel 
mortgage  on  a  bay  mare  named  "Fan" 
and  a  bay  horse  called  "Tom,"  to  secure 
tbe  payment  of  the  sum  of  $150  In  one 
year  from  date.  About  tbe  9tb  day  ot 
November,  1886,  Berthlaume  executed  and 
delivered  to  C.  L'Ecuyer  another  mort- 
gage upon  the  same  property,  to  secure 
the  payment  ot  a  note  for  f  200,  due  on  the 
1st  day  of  December,  1S86.  This  mortgage 
was  taken  by  Alclde  L'Ecuyer,  as  agent 
and  attorney  for  tbe  mortgagee;  and  it  is 
claimed  by  tbe  plaintiff  in  error  that  the 
former  knew  that  Gagnon  had  a  mort- 
gage upon  this  property.  This  mortgage 
was  filed  in  the  office  of  the  register  of 
deeds  of  Cloud  county  on  the  16th  day  of 
November,  1886.  On  the  29th  day  of  No- 
vember, 1886,  the  plaintiff  in  error  took 
possession  of  both  horses  under  the  mort- 
gage, and  on  the  same  day  filed  his  mort- 
gage for  record  In  the  same  county.  On 
the  Isr  day  of  December,  1886,  N.  B.  Brown 
&  Co.  purchased  tbe  note  and  mortgage 
executed  to  L'Ecuyer,  and  demanded  pos- 
scHSion  of  the  horses  of  Gagnon,  which 
was  refused.  This  action  wasbrougbt  on 
tbe  lltb  day  of  December,  1886,  in  the  dis- 
trict court  of  Cloud  county,  by  tlie  defend- 
ants in  error,  to  recover  the  property  de- 
scribed in  the  mortgage  executed  to 
L'Ecuyer.  The  plaintiff  in  error  offered  to 
show  that  his  mortgage  was  filed  for  rec- 
ord on  the  29th  day  of  November,  1886. 
The  defendants  in  error  objected,  for  the 
reason  that  tlie  filing  was  of  a  date  subse- 
quent to  tbe  filing  of  the  mortgage  of  tha 
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defendants  In  error.  This  objection  was 
BUBtained.  The  court  Instructed  the  jury 
to  return  a  verdict  for  theplaintifft)  below, 
and  overruled  the  defendant's  motion  for 
a  new  tiial.  The  plaintiff  In  error  con- 
tendH  tliat  L'Ecuyer  had  actual  notice  uf 
the  Gagnoa  mortgage,  and  took  subject 
to  it;  that  Brown  &  Co.  got  no  better 
i*ight  by  the  assignment  than  they  could 
bavc  obtained  had  tliey  taken  a  mortgage 
directl.y  to  theraseives  on  the  day  the  as- 
signment was  made  to  them;  that  on  that 
day  Gagnon  had  actual,  open,  and  ad- 
verse possession  of  the  property,  un.der 
bis  mortgage,  having  taken  It  on  the  20th 
day  of  November,  1886,  and  also  bad  his 
mortgage  on  file  at  that  date.  The  mort- 
gagor, Berthlaume.  left  Cloud  county 
about  the  16th  day  of  November,  1886. 
Prior  to  bis  departure  lie  delivered  the 
borses  in  question  to  Klcide  L'Ecuyer, 
-who  was  the  agent  of  the  mortgagee,  C. 
L'Ecuyer,  and  it  seems  he  delivered  the 
property  to  Slfroy  Berthiaume,  who  re- 
tained the  horses  until  the  29th  day  of  No- 
vember, 1886,  when  they  were  taken  from 
bim,  without  bis  consent,  by  Gagnon. 
There  seems  to  have  been  sonie  question 
an  to  the  open  possession  of  the  property 
by  the  latter  until  the  suit  was  com- 
menced. It  Is  claimed  that  the  horses 
were  kept  out  uf  sight  a  portion  of  the 
time,  and  there  is  some  evidence  to  sup- 
port tbls  claim.  It  Is  argued  by  the  plain- 
tiO  in  errortbat  L'Ecuyer  acquired  no  ad- 
verse interest  in  the  mortgaged  property, 
because  of  actual  notice;  that  Brown  & 
Co.  liad  no  specific  interest  in  or  lien  upon 
the  property  prior  to  the  time  Gagnon 
filed  his  mortgage  and  took  possession ; 
therefore  Brown  &  Co.  acquired  no  supe- 
rior equity  through  L'Ecu.rer,  because 
there  was  none  to  give.  They  had  no 
such  equity  in  their  own  right,  because 
they  bought  with  noticeoffered  by  advei-se 
possession  and  prior  record.  It  is  conced- 
ed by  counsel  for  defendants  in  error  that 
if  there  had  been  no  note  connected  with 
the  mortgage,  or  if  the  note  bad  been  nou- 
negotiable,  the  anslgnee  would  have  had 
no  better  rights  than  the  assignor;  but  It 
is  urged  that  the  general  rule  is  that  in  all 
cases  where  a  negotiable  promissory  note 
secured  by  a  mortgage  Is  indorsed  before 
maturity  to  a  bona  6de  purchaser  for 
value  the  assignee  cakes  the  mortgage, 
as  well  as  the  note,  free  of  ail  pre-existing 
equities.  Tills  rule  may  be  correct,  but 
tiie  question  is  ore  of  application.  It  is 
admitted  by  the  defendants  in  error  thut 
Alcide  L'Ecuyer,  the  agent  of  the  mort- 
gagee, under  whom  they  claim,  had  suffi- 
cient notice  of  th*"  existence  of  the  mort- 
gage of  the  plaintiff  in  error  to  put  him  on 
inqoi<'y.  It  would  not,  therefore,  be  an 
open  question  between  the  original  mort- 
gagee and  the  plaintiff  in  error  as  to  who 
would  he  entitled  to  the  mortgaged  prop- 
erty. Now,  before  the  defendants  in  error 
aeqnlred  auy  right  to  the  property  mort- 
gaged, the  plaintiff  in  error  took  posses- 
sion of  the  same.  It  is  immaterial  wheth- 
er the  mortgagee  took  possession  /u  In- 
vltatn,  or  the  mortgagor  voluntarily  put 
him  in  possession,  if  the  act  be  done  in 
pursuance  of  a  condition  contained  in  the 
mortgage.  Jones,  Chat.  Mortg.§164<i.  The 


evidence  established  the  fact  that  this  pos- 
session was  acquired  two  days  before  the 
ossignment  of  the  note  to  the  defendants 
in  error.  Was  not  such  possession  good 
against  the  defendants  in  error?  The 
right  of  the  defendants  in  error  did  not  at- 
tach until  after  the  plaintiff  in  error  had 
acquired  possession.  If  a  mortgagee 
takes  possesiiion  of  the  mortgaged  prop- 
erty before  any  other  right  or  lien  at- 
taches, his  title  under  the  mortgage  Is 
good  against  everybody  if  It  was  previ- 
ously valid  between  the  parties.  Jonee, 
Chat.  Mortg.  §  178;  Dayton  v.  Bank,  23 
Kan.  422;  Cameron  v.  Marvin, 26  Kan. 612; 
Corbin  v.  Kiucaid,  33  Kan.  649,  7  Pac. 
Bep.  145;  Dolan  v.  Van  Demark,  35  Kan. 
304,  10  Pac.  Rep.  848;  Chlpron  v.  Feikert, 
68  111.  284.  It  was  said  by  Chief  Justice 
Campbell,  in  the  case  of  Paraell  v. 
Thayer,  39  Mich.  467:  "That  an  immedi- 
ate and  continuous  change  of  possession 
into  the  hands  of  a  mortgagee  is  the  best 
possible  notice  of  his  rights  against  all 
others. "  Now,  if  it  be  conceded  that  the 
original  mortgagee,  under  whom  Brown 
&  Co.  claim,  bad  notice  of  Gagnon's  mort- 
gage, the  mortgagee  could  not  hare  main- 
tained replevin  for  the  mortgaged  proper- 
ty. It  is  true  the  mortgage  was  tiled  for 
record  on  the  16th  day  of  November,  1886, 
but  Brown  &  Co.  acquired  no  rights  to 
the  property  until  the  1st  day  of  Decem- 
ber, 1886,  when  Gagnon  was  In  possession 
of  the  property,  so  that  the  claim  of 
Brown  &(.'o.did  not  attach  until  the  plain- 
tiff in  error  had  acquired  possession  under 
bis  mortgage;  and  wo  think,  under  the 
authorities  cited,  the  defendants  in  error 
were  bound  to  take  notice  of  such  posses- 
sion.  For  the  reasons  given  we  think  the 
district  court  erred  In  its  charge  to  the 
jury.  It  is  recommended  that  the  judg- 
ment be  reversed,  and  a  new  trial  be 
granted. 

Pes  Curiam.    It  Is  so  ordered;  all  the 
justices  concurring. 


Durham  v.  Hadley. 


(47  Kan.  73) 


(Supreme  Court  of  Kansas.    July  9, 1891.) 
Vendob  and  Vbijbbe— Wabrantibs— Patlubb  of 

TiTLB. 

1.  In  every  contract  for  tiie  sale  of  land 
there  is  always  an  implied  warranty  by  Uie  ven- 
dor that  he  has  ^od  title,  unless  such  warranty 
be  expressly  excluded  by  the  terms  of  the  con- 
tract. The  implied  warranty  exists  so  long  as  the 
oouti-act  remains  executory,  {.  e.,  until  the  deed 
is  given. 

2.  The  case  of  O'Neill  r.  Doathltt,  40  Kan. 
689,  20  Pac.  Rep.  498,  followed. 

8.  Where  a  purchaser  enters  into  a  written 
agreement  with  the  alleged  owner  of  certain  land 
to  purchase  the  same  upon  installments,  and  the 
purchaser  afterwards  discovers  that  the  title  is 
clouded  upon  the  records  by  an  apparent  incum- 
brance iu  such  a  manner  as  to  affect  the  value  of 
the  property,  and  to  interfere  with  the  sale  of 
the  land  to  a  reasonable  purchaser,  suoh  a  pur- 
chaser is  not  compelled  to  complete  the  payments 
upon  his  contract,  and  trust  to  future  litigation 
to  clear  or  quiet  the  title. 
(SyUabiu  by  the  Court) 

Error  from  district  court,  Johnson  coun- 
ty; J.  P.  HiN'DMAN,  Judge. 
On  the  ]4tb  day  of  February,  1888,  T.  J. 
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Hadley  and  C.  M.  McEntlre  brought  their 
action  ngainat  Thomas  L.  Hogue,  S.  R. 
Bnroh,  and  H.  S.  Miller  to  recover  $500 
alleged  to  have  been  received  by  Hogue, 
Burch&MiDeras  the  agents  of  Mrs.Bowen 
tor  certain  rea'  estate  sold  by  them  for  her 
benefit.  At  the  instance  of  Hogae,  Burch 
&  Miller,  Thomas  Durham  was  also  made 
a  defendant.  With  the  consent  of  the 
court,  he  filed  an  answer,  claiming  the 
$500.  Trial  before  the  court  without  a 
jury,  and  the  court  made  and  found  the 
following  special  findings  of  fact:  "(1) 
That  on  the  Ist  day  of  June.  1860,  CbarleH 
H.  Thompson  received  a  patent  from  the 
United  States  for  the  S.  E.  %  of  section  2."), 
township  13,  range  23,  in  the  distri?t  of 
lands  subject  to  sale  at  Lecompton,  Kan., 
which  patent  was  duly  recorded  in  the 
office  of  register  of  deeds  in  Johnson  coun- 
ty, Kau.,  April  lu,  1873,  aud  said  Thomp- 
son became  and  was  the  absolute  owner 
of  said  premises.  (2)  That  the  said 
Charles  11.  Thompson  on  the  3d  day  of 
March,  1859,  duly  conveyed  said  land  by 
warranty  deed  to  Simeon  F.  Hill.  Said 
deed  was  duly  recorded  May  17th,  1859. 
(3)  That  said  Simeon  F.  Hill  and  Mildred 
A.  Hill,  his  wife,  on  the  Ist  day  of  May, 
1860,  executed  a  mortgage  on  said  land  to 
Wyllys  King  et  al.  to  secure  the  fl, 143.30 
due  six  months  after  date,  whicli  mort- 
gage was  duly  recorded  May  21, 1860,  and 
has  been  duly  released  of  record.  (4)  That 
on  the  11th  day  of  May,  1859,  said  Simeon 
F.  Hill  and  wife,  Mildred  A.  Hill,  executed 
a  mortgage  on  said  land  to  said  Charles 
H.  Thompson  to  secure  ?i<34,  payable  Feb- 
ruary lU,  1860,  which  was  duly  recorded  in 
the  office  of  the  register  of  deeds  of  John- 
son county.  Kan..  May  23,  1857.  (5)  That 
no  assignment  of  said  mortgage  appears 
of  record,  and  no  release  appeaiij  on  the 
margin  thereof,  aud  that  the  only  release 
of  record  of  said  mortgage  executed  by 
said  Simeon  F.  Hill  and  wife  to  said 
Thompson  in  evidence  or  of  record  Is  the 
following  instrument,  recorded  May  30, 
1862,  in  the  recorder's  office  of  Johnson 
county,  Kan.:  'Know  all  men  by  these 
presents  that  we,  Benjamin  M.  Jewett 
and  Matilda  Jewett,  his  wife,  for  and  In 
consideration  of  $800  to  them  in  hand  paid 
by  S.  F.  Hill,  of  Olathe,  Kansas,  have 
granted,  bargained,  sold,  released,  and 
forever  quitclaimed  unto  the  said  S.  F. 
Hill  all  the  right,  title,  claim,  aud  demand 
whatever  which  we  have,  or  may  have, 
acquired  in  and  to  a  certain  piece  of  land 
by  reason  of  a  certain  mortgage  executed 
by  said  Hill  to  ('harles  H.  Thompson, 
which  said  land  is  described  as  follows,  to- 
wit:  South-east  quarter,  section  twenty- 
live.  (25,)  In  townsliip  thirteen,  (13,)  of 
range  twenty-three,  (23.1  In  witness 
whereof  we  liave  hereunto  set  our  hands 
and  seals  this  2Sth  day  of  May.  1862. 
[Signed]  Benjamin  M.  Jewett.  Matil- 
da Jkwbtt.  State  of  Missouri,  county  of 
Jnclisou— ss. :  On  this  28th  day  of  May, 
1862,  before  me,  the  undersigned  clerk  of 
the  Kansas  City  court  of  common  pleas, 
within  said  county  and  state,  personally 
appeared  Benjamin  M.  Jewett  and  Matilda 
Jewett,  his  wife,  to  me  personally  known 
to  be  the  pei-sons  who  executed  the  fore- 
going conveyance,  and  acknowledged  that 


they  executed  the  eame  for  the  purposes 
therein  mentioned,  and  the  said  Matilda 
Jewett  being  by  me  made  acquainted  with 
the  contents  of  the  foregoing,  and,  on  ex- 
amination separate  and  apart  from  her 
said  husband,  acknowledged  that  she 
executed  the  same,  and  relinquished  h(>r 
dower  therein  mentioned,  freely  and  with- 
out compulsion  or  undue  Influence  of  her 
said  husband.  In  witness  whereof  I  here- 
to set  my  hand  and  affix  the  seal  of  said 
court  at  office  in  Kansas  City,  Mo.,  this 
28th  day  of  May,  1802.  [Seal.]  E.  M. 
Sloam,  Clerk,  by  C.  W.  Sloam.  D.  C  (6) 
That  said  Simeon  F.  Hill  died  intestate  in 
Johnson  county.  Kan.,  on  the  9th  day  of 
January,  1863,  leaving  Mildred  A.  Bowen, 
his  widow,  and  Lizzie  Hill,  aged  11  years, 
and  Alice  Hill,  aged  8  years,  his  sole  and 
only  heirs.  (7)  That  said  Lizzie  Hill  after- 
wards intermarried  with  T.  J.  Hadley, 
one  of  theplaintiffs  herein, in  theyear  1871, 
and  the  said  Alice  afterwards  intermar- 
ried with  John  V.  Haverty,  in  the  year 
187,5,  and  that  the  said  Mildred  A.  Hill, 
after  the  death  of  her  husband,  Simeon  F, 
Hill,  Intermarried  with  one  Addison  Bow- 
en  in  the  year  1864.  f8)  That  in  the  year 
1867  M.  A.  Bowon  commenced  a  civil  ac- 
tion In  the  district  court  of  Johnson 
county,  Kan.,  against  Lizzie  Hill  and  Alice 
Hill  to  partition  the  land  In  said  pat- 
ent described,  us  well  as  other  land  of 
which  Simeon  F.  Hill  was  owner  at  the 
timeof  his  death,  which  proceedings  In  par- 
tition are  in  evidence  herein,  and  that  de- 
fendants Lizzie  Hill  and  Alice  Hill  were 
duly  represented  in  court  b.y  guardian  at/ 
litem,  William  Roy,  Esq.,  appointed  by 
the  court,  an  attorney  at  law  of  this  bar; 
that  in  said  partition  suit  three  commis- 
sionei-s  were  appointed  by  the  court  to 
make  partition  of  said  lands,  and  made 
their  return,  setting  apart  to  M.  A.  Bowen 
the  land  iu  controversy,  with  other  land, 
and  which  said  report  was  submitted  to 
said  court,  and  spread  upon  the  records 
thereof  on  the  26th  day  of  October,  1867,  the 
same  being  the  12th  day  of  the  October 
term  of  said  court.  An  order  was  thereup- 
on made  by  said  court  in  the  words  and 
flguresfollowing:  '  It  Is  hereby  considered 
and  ordered  bythecourt  that  thesaid  pro- 
ceedings and  report  be,  and  the  same  arc 
hereby,  approved  and  confirmed,  and  that 
said  parties  hold  the  parts  and  premises 
as  set  off  and  assigned  to  each,  respective- 
ly.' That  no  other  order  for  thepartltlon 
of  said  lands,  and  no  order  of  contirmatiou 
of  said  prociHidlngs  or  judgment,  or  de- 
cree in  partition  was  made  in  said  cause, 
except  as  above  set  forth.  (9)  That  the 
said  M.  A.  Bowen  had  been  In  the  actual, 
peaceable,  adverse  possession  of  the  land 
in  controversy  for  moi-e  than  fifteen  years 
before  the  sale  thereof  to  Thomas  Durham. 
(10)  That  on  the  30th  day  of  March.  1887, 
Hogue,  Burch  &  Miller  were  the  agents  of 
M.  A.  Bowen  to  sell  the  land  in  controver- 
sy, and  on  that  day  they,  as  such  agents, 
entered  into  the  following  written  con- 
tract with  said  Thomas  Durham:  'Arti- 
cles of  agreement  made  this  30th  day  of 
March,  A.  D.  1887,  between  Mrs.  M.  A. 
Bowen  and  Addison  Bowen,  her  husband, 
parties  of  the  first  part,  and  Thomas  Dur- 
ham, party  ol  tho  second  part,  witness- 
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etb:  That  the  said  party  of  the  second 
partshall  first  make  the  payments  and  per- 
form the  covenants  hereinafter  mentioned 
in  this  instrument;  the  said  party  of  the 
first  part  will  convey  and  assure  to  the 
party  of  the  second  part,  in  fee-simple, 
clear  of  all  Incumbrances  whatsoever,  by 
a  good  and  suffleient  warranty  deed,  the 
following  lot,  piece,  or  parcel  of  ground, 
vis:  Thirty-two  (32)  acres,  rooreor  less,  in 
the  Boath-cast  quarter  of  the  south-east 
quarter,  and  a  fraction  In  the  south-west 
quarter  of  the  south-east,  all  in  section 
twenty-five,  (25,)  township  thirteen,  (13,) 
of  range  twenty-three,  (23;)  and  the  said 
party  of  the  second  part  hereby  covenants 
and  agrees  to  pay  to  said  party  of  the  first 
part  the  sum  of  $2U0  per  acre,  in  the  man- 
ner following :  $500  cash  in  hand  paid,  tlie 
receipt  of  which  is  hereby  acknowledged, 
and  the  sum  of  one-half  of  the  whole 
amount  in  twenty-nine  days  from  the 
above  date,  and  the  balance  in  one  year 
from  date,  at  8  per  cent,  interest  per  an- 
num. The  above  land  is  sold  subject  to 
a  lease  made  to  M.  T.  Graham,  which 
covers  nine  acres  of  grass  land,  with  in- 
terest at  8  percent,  per  annum,  payable  an- 
nually on  the  whole  sum  remaining  from 
time  to  time  unpaid,  and  to  pay  all  taxes, 
assessments,  or  impositions  that  may  be 
legally  levied  or  assessed  upon  said  land 
subsequent  to  the  yearl88li;  and,  in  case 
of  the  failure  of  the  said  party  of  the  sec- 
ond part  to  make  either  the  payments  or 
perform  any  of  the  covenants  on  his  part 
hereby  made  and  entered  into,  this  con- 
tract Bbail,  at  the  option  of  the  party  of 
the  fimt  part,  be  forfeited  and  determined, 
and  the  party  of  the  second  part  shall  for- 
feit all  payments  made  by  him  on  this  con- 
tract,  and  such  payments  shall  be  retained 
by  said  party  of  the  first  part  in  full  satis- 
faction and  in  liquidation  of  all  damages 
by  ber  sustained,  and  she  shall  have  tlic 
right  to  re-enter  and  take  possession  of 
the  premises  aforesaid.  It  Is  mutuaily 
agreed  that  all  the  covenants  and  agree- 
ments herein  contained  shall  extend  to  and 
be  obligatory  for  the  heirs,  executors,  ad- 
ministrators, and  assigns  of  the  respective 
parties.  In  witness  whereof  the  parties 
to  these  presents  have  Iiereunto  set  their 
bands  the  day  and  year  first  above  writ- 
ten. [Signed]  Mra.  M.  A.  Bo  wen.  Addi- 
son BowBN,  per  HoGDE,  BuiicH  &  (^o.. 
Agents.  Thomas  Durham.'  (11)  That 
said  written  contract  was  the  oiily  con- 
tract between  said  Thomas  Durham  and 
the  said  Bowens  for  the  sale  of  said  land. 
(12)  That  said  Bowens  executed  a  war- 
ranty deed  to  said  land  to  said  Thomas 
Durnam,  who  was  a  non-resident  of  the 
state  of  Kansas,  and  that  said  deed  was 
delivered  to  Hogue,  Burch  &  Co.  for  said 
Durham;  and  said  Ilogue  notified  Thom- 
as F.  Durham,  agent  of  Thomas  Durham, 
of  such  tenderand  demanded  the  purchase 
money  in  accordance  with  the  terms  of  tlie 
written  contract;  that  said  Durham  ob- 
jected to  the  title  of  said  land,  and  refused 
to  accept  said  deed,  and  make  payment  of 
said  purchase  money.  (13)  That  in  No- 
vember, 1887,  the  said  ThomasDurham,  in 
Philadelphia,  Pa.,  made  to  said  Thomas 
F.  Durham,  In  Kansas  City,  Mo.,  a  quit- 
claim deed  to  said  land  in  controversy. 


(14)  That  the  day  before  the  commence- 
ment of  this  suit  the  said  M.  A.  Bowen  in 
writing  assigned  to  her  son-in-law.  T.  J. 
Hadley,  and  C.  M.  McEntire.  plaintiffs 
herein,  the  sum  of  money  so  due  to  her 
from  her  agents,  Hogue,  Burch  &  Co.,  and 
that  the  consideration  for  such  assign- 
ments was  services  rendered  for  her  and 
work  done.  (IT))  That  no  deed  was  ten- 
dered to  Tiionias  Durham  or  Thomas  F. 
Durham,  who  lived  in  Missouri,  but  said 
Durharas  were  notified  that  said  deed  had 
been  tendered  to  Hogue,  Bnrch  &  Co.  for 
him.  (l«t)  That  an  abstract  wasfurnisbed 
to  said  Thomas  Durham  by  T.  J.  Hadley; 
that  by  the  terms  of  the  contract  Bowens 
were  not  bound  to  furnish  such  abstract. 
(17)  That,  at  the  date  of  the  execution  of 
said  contmct,  the  said  Thomas  Durham 
paid  to  Hogue,  Burch  &  Co.  $400ca8h,and 
gave  to  Hogne,  Burch  &  Co.  his  due-bill 
for  f  100,  having  only  #400  in  his  posses- 
sion at  the  time,  and  that  said  Hogae, 
Burch  &  Co.  never  paid  said  Bowens  said 
money,  or  any  part  tliereof,  but  still  re- 
tainthesame.  (18)  That  the  said  Bowens 
had  complied  with  all  the  conditions  on 
their  part  under  said  contract,  and  that 
a  complete  title  to  said  land  in  controver- 
sy is  vested  in  said  M.  A.  Bowen,  free  and 
clear  of  Incumbrances."  And  thereon,  as 
a  conclusion  of  law,  the  court  found  that 
T,  J.  Hadley  and  C.  M.  McEntire  were  en- 
titled to  recover  from  Hogue,  Burch  & 
Co. the  f400  In  money,  and  theflOOdue-bli), 
as  prayed  for  in  theirpetitlon.  Judgment 
was  entered  accordingly,  and  the  costs 
were  adjudged  against  Thomas  Durham. 
He  excepted,  and  brings  the  ease  here. 

I.  O.  Pickering,  for  plaintiff  in  error. 
Jobn  T.  Little  and  J.  P.  Hludmaa,  for  de- 
fendant In  error. 

HoRTON,  C.  J.,  (after  utating  the  facts 
as  above.)  This  action  was  brought  by 
T.  J.  Hadley  and  C.  M.  McEntire,  as  as- 
signees of  Mrs.  M.  A.  Bowen,  to  recover  the 
sum  of  ¥500  alleged  to  have  been  deposit- 
ed with  Hogue,  Burch  &  Miller,  real  estate 
agents,  by  Thomas  Durham,  as  part  pur- 
chase money  for  certain  real  estate  alleged 
to  have  been  purchased  by  Durham  from 
Mrs.  M.  A,  Bowen,  through  Hogae,  Burch 
&  Miller,  as  ber  agents.  Afterwards,  by 
order  of  the  court,  Thomas  Durham  was 
made  a  party  defendant,  and  filed  his  an- 
swer claiming  the  money.  Hogue.  Burch 
&  Miller  answered,  admitting  thepayment 
of  the  money  to  them  as  agents  of  Mrs. 
Bowen,  disclaiming  all  right  thereto,  and 
brought  it  into  court  to  be  paid  to  the 
party  entitled  thereto.  Trial  was  had  to 
the  court  without  a  jury,  and,  at  the  re- 
quest of  Durham,  the  court  made  special 
findings  of  facts  and  conclusions  of  law. 
Judgment  was  afterwards  rendered  in  fa- 
vor <if  Hadley  and  McEntire,  and  against 
Hogue,  Burch  &  Miller,  for  the  recovery  of 
the  money,  and  against  Durham  for  the 
costs  of  suit.  Durham  excepted,  and 
brings  the  case  here. 

It  appears  from  the  record  that  $400  in 
cash  and  a  note  of  $100  were  deposited  on 
March  30.  1887,  by  Thomas  Durham  with 
Hogue,  Burch  &  Miller,  agents  of  Mrs. 
M.  A.  Bowen,  on  a  contract  for  the  sale  oi 
land,  which  contract  was  never  conaum- 
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mated.  On  February  13, 1888,  the  day  be- 
fore thlB  action  was  brought,  Mrs.  M.  A. 
Bo  wen  aaaiiened  her  claim  to  the  $500  in 
writing  to  Hadley  and  McEntlre.  Alter 
the  written  contract  of  the  30th  ol  March, 
1887,  the  evidence  shows  that  Mrs.  M.  A. 
Bo  wen  remained  in  possession  of  the 
laud.  After  the  contract  was  delivered, 
T.  J.  Hadley,  the  son-in-law  of  Mrs.  M.  A. 
Bowen,  furnished  an  abstract  of  title  of 
the  land  to  Thomas  F.  Durham,  the  agent 
of  Thomas  Durham.  As  soon  as  the  ab- 
:Stract  was  furnished  and  examined,  Dur- 
ham objected  to  the  title,  anil  i)aid  nothing 
further  upon  the  contract.  Mrs.  Bowen 
deposited  a  deed  of  the  land  with  Hogue, 
Burcb  &  Miller,  and  then  demanded  the 
money  stipulated  in  the  contract,  and, 
wlieu  it  was  not  paid  over,  she  claimed  the 
$600  as  a  forfeit  or  penalty.  In  1860, 
Charles  H.  Thompson  was  the  owner  of  the 
land  by  a  patent  from  the  government. 
On  the  3d  of  March,  1850,  he  conveyed  the 
land  by  warranty  deed  to  Simeon  F.  Hill. 
On  the  llthdayot  May,  1859,  Simeon  F. 
Hill  and  wife  executed  a  mortgage  on  the 
land  to  Charles  U.  Thomoson  to  secure 
$8.34.  payable  February  10,  1860.  This 
mortgage  was  duly  recorded  in  the  office 
of  the  register  of  deeds  of  Johnson  coun- 
ty on  May  23,  18.^7.  No  assignment  of  the 
mortgage  appears  of  record,  and  no  re- 
lease thereof  appears  on  the  margin  of  the 
record.  On  May  30,  1862,  Benjamin  M. 
Jewett  and  Matilda  Jewett  filed  n  release 
and  quitclaim  deed,  reciting  that  Simeon 
F.  Uili  had  paid  to  them  the  mortgageex- 
ecuted  to  Thompson.  It  was  decided  in 
O'Neill  V.  Douthitt,  40  Kiin.  689,  20  Pac. 
Kep.  493,  that  "  where  an  abstract  of  title 
shows  that  a  mortgage  on  the  land  has 
been  recorded,  it  is  then  necessary,  in  or- 
der that  the  abstract  shall  show  a  good 
and  complete  title,  that  it  shall  also  show 
that  the  mortgage  was  not  only  n^leased 
and  discharged  of  record,  but  also  that 
the  person  releasing  or  discharging  the 
same  had  full  and  complete  authority  of 
record  to  do  so." 

There  is  nothing  in  the  office  of  the  reg- 
ister of  deeds  of  Johnson  county  showing, 
ortendlngtoshow,  that  Benjamin  F.  Jew- 
ett and  wife  had  any  authority  to  release 
or  discharge  this  mortgage.  The  title  of 
tlie  property  described  in  the  contract  exe- 
cuted by  Mrs.  Bowen  and  Thomas  Dur- 
ham was  clouded  or  afte<'ted  by  the  real 
estate  mortgage  when  the  contract  was 
executeil,  and  the  cloud  had  not  been  re- 
moved when  Mrs.  Bowen  tendered  her 
deed.  It  was  said  in  O'Neill  v.  Douthitt, 
supra,  that  "the  general  policy  of  the  law 
in  tills  state  is  to  require,  as  far  as  practi- 
cable, every  interest  in  real  estate,  to  be 
evidenced,  not  only  by  writing,  but  also 
by  some  public  record  of  the  county  in 
which  the  real  estate  is  situated.  See 
'Statutes  of  Frauds  and  Perjuries,' |§  5 
and  6;  statutes  relating  to  trusts  and 
powers,  §1;  registry  laws;  acts  relating 
to  conveyances,  to  mortgages,  to  the  rec- 
ords of  courts,  to  mechanics'  liens,  to  oth- 
er liens,  and  to  taxes.  Under  our  stat- 
utes, and  in  law,  as  contradistinguished 
from  equity,  everything  affecting  real  es- 
tate must  be  in  writing,  (see  statutes 
aborecited,)  and  every  instrument  in  writ- 


ing affecting  real  estate  may  be  recorded, 
(Conveyance  Act,  §  19,)  and,  to  be  consid- 
ered as  valid  as  against  persons  without 
actual  notice  it  must  be  recorded.  Id.  § 
21.  Now,  the  release  or  discharge  of  a 
real-estate  mortgage  certainly  affects  real 
estate,  or,  to  speak  more  accurately,  it 
affects  tlie  title  thereto  or  some  Interest 
therein.  Hence  a  valid  release  of  a  real- 
estate  mortgage  should  not  only  be  shown 
by  a  valid  writing,  but  it  should  also  bo 
shown  by  a  valid  record.  Such  has  al- 
ways been  the  view  taken  by  this  court. 
Burhans  v.  Hutcheson,  25  Kan.  625;  Lew- 
Is  V.  Kirk.  28  Kan.  497;  Perkins  v.  Matte- 
son,  40  Kan.  165, 19  Pac.  Rep.  633. "  The 
question  therefore  arises  whether,  upon 
the  conclusions  of  fact,  Tnonias  Durham 
was  compelled  to  perform  his  contract  of 
the  30th  of  March,  1887,  and,  if  he  did  not 
do  so,  whether  the  $500  deposited  by  him 
can  be  treated  as  a  forfeit  or  penalty.  The 
trial  court  found  that  Mrs.  Bowen  had 
fully  complied  with  all  of  the  conditions 
of  the  contract  upon  her  part,  and  that 
she  was  the  owner  of  the  land  in  contro- 
versy, free  and  clear  of  all  incumbrances. 
But,  notwithstanding  this  fact,  it  ap- 
pears from  the  records  that  the  title  to 
the  land  is  doubtful,  or  at  least  clouded 
on  account  of  the  non-release  upon  record 
of  the  mortgage  of  $834,  with  interest. 
Mrs.  Bowen  agreed  in  her  written  contract 
that  she  would  "convey  and  assure  to 
Thomas  Durham  the  32  acres  of  land  de- 
scribed therein  in  fee-simple,  clear  of  all  in- 
cumbrances whatsoever,  by  a  good  and 
sufficient  warranty  deed. ''  Under  the  con- 
tract, Durham  was  entitled,  as  the  pur- 
chaser of  the  land,  not  only  to  a  good  ti- 
tle, but  to  a  marketable  title.  In  every 
contract  for  the  salt  of  land  there  is  al- 
ways an  implied  warranty  by  the  vendor 
that  he  has  good  title,  unless  such  war- 
ranty be  expressly  excluded  by  the  terms 
of  the  contract.  Tue  implied  warranty 
exists  so  long  as  the  contract  remains  ex- 
ecutory, /.  e.,  until  the  deed  is  given;  when 
the  party  must  rely  on  the  covenants  in 
the  deed,  unless  there  have  been  fraud,  in 
which  case  relief  may  be  afforded  in  equi- 
ty. It  is  undoubtedly  true  that,  where  an 
incumbrance  is  discovered  upon  land,  the 
vendor  must  discharge  it  before  he  or  she 
can  compel  the  payment  of  the  purchase 
money  by  the  vendee,  at  law  or  equity. 
In  this  case  it  is  claimed  that  no  incum- 
brance existed,  because  the  mortgage  had 
been  paid,  but  the  records  in  the  otfica  of 
the  register  of  deeds  show  no  release  and 
no  payment  to  any  party  having  authori- 
ty to  release  or  accept  payment.  If  Mrs, 
Bowen  had  commenced  an  action  for  spe- 
cific performance  of  the  contract  against 
Durham,  she  could  not  have  succeeded,  be- 
cause it  is  the  rule  that.  In  actions  by 
a  vendor,  the  parties  will  not  be  forced  to 
complete  the  contract,  unless  the  title  is 
free  from  any  reasonable  doubt.  Again, 
a  specific  performace  will  never  be  decreed 
at  the  action  of  the  vendor,  whenever  the 
doubt  concerning  his  title  is  one  which  can 
only  be  settled  by  further  litigation.  A 
vendee  "  will  not  be  compelled  to  buy  a 
lawsuit. "    Pom.  Cont.  §§  198-208. 

In  this  case,  under  the  decision  of  this 
court  In    O'Neill    v.  Douthitt,  although 
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Mrs.  Bowen  may  have  had  title  to  the 
laud  froefrom  any  Incumbrance,  neitherthe 
abstract  of  title,  nor  the  county  records, 
8o  Rhowed;  and  as  Durham  not  only 
wanted  a  ^ood  title,  but  a  Kood  market- 
able title,  one  which  appeared  from  the 
records  of  the  county  to  be  good  and  free 
from  all  incumbrances,  he  could  not  be 
compelled  to  accept  the  deed  ol  which  he 
had  notice,  or  be  compelled  to  pay  the 
money  upon  the  contract,  and  then  per- 
mit Mrs.  Bowen  to  settle  her  title  by  liti- 
gation in  the  fatare,  or  be  compelled  to 
quiet  his  title  by  future  litigation.  Mrs. 
Bowen  ought,  before  she  made  her  con- 
tract, or  offered  her  deed,  or  at  least  be- 
fore this  action  was  brought,  had  Charles 
H.  Thompson  release  on  the  record  the 
mortgage  of  9S34  and  all  Interest,  if  it  Is 
paid,  or  she  ought  to  have  had  the  writ- 
ten anslgomentof  the  mortgage  to  Benja- 
min F.  Jewett  recorded,  if  Jewett  was  ever 
the  legal  owner  thereof.  She  did  none  of 
these  things,  and  none  of  these  things 
have  yet  been  done.  The  title  is  clouded 
with  an  apparent  incumbrance,  and  the 
land,  whether  bought  by  DurUam  forspec- 
ulatlon,  or  for  other  purposes,  is  in  no 
condition  to  be  sold,  as  the  seeming  in- 
eumbrance,  not  legally  released,  must  af- 
fect the  value  thereof,  and  interfere  with 
the  sale  of  the  land  to  a  reasonable  pur- 
chaser. It  is  said,  however,  that  Mrs. 
Bnwen  never  agreed  to  furnish  any  ab- 
stract, and  therefore  that  this  case  differs 
from  the  O'Neill  Dnutbitt  Case.  It  fs  im- 
material whether  there  was  any  agree- 
ment to  furntsh  an  abstract  or  not.  The 
cost  of  the  abstract  is  not  in  controversy. 
The  abstract  was  furnished,  and  whether 
Durham  ascertained  from  the  abstract, 
or  from  the  records  in  the  office  of  the  reg- 
ister nf  deeds,  that  the  title  of  the  land 
was  clouded  by  an  apparent  incumbrance 
Is  of  no  concern.  The  facts  are  that  Dor- 
bam  could  not  and  cannot  obtain  a  good 
marketable  title.  He  cannot  be  com- 
pelled to  accept  any  other  title.  The  quit- 
claim deed  of  Durham  of  the  15tb  of  No- 
vember, 1887,  is  of  no  importance.  If  he 
bad  no  title  or  interest  Id  the  land,  the 
qaitclaim  deed  transferred  nothing.  Upon 
the  facts  we  do  not  thinlc  that  the  money 
deposited  with  Hogne,  Burch  &  Miller  can 
be  claimed  as  a  forfeit  or  penalty,  there- 
fore tbejndgment  must  be  reversed  and 
cause  remanded,  with  dirnction  to  the 
trial  court  to  enter  judgment  upon  the 
findings  of  fact  in  favor  of  Thomas  Dnr- 
ham  and  against  Hadley  and  McEntire. 
the  plaintiffs  below.  All  the  JuBtlces  con- 
curring. 


(47  Kan.  88) 


CCHTIS  V.  Paqgktt. 


(Supreme  Court  of  Kanaaa.    July  9, 1881.) 

TrBSPASS  OS  IiANDS— IWUSCTION. 

When  a  petition  states  a  cause  of  action 
in  damages  to  real  estate,  and  also  asks  for  an 
injanctlon  to  restrain  the  defendant  from  txea- 
passing  thereon,  and  the  jury  find  that  the  de- 
fendant had  trespassed  on  plaintiS's  land  as  al- 
leged in  the  petition,  but  that  he  had  abandoned 
his  trespasses  before  suit  was  begun,  and  the 
court  refuses  to  perpetuate  the  injunction,  but 
renders  judgment  for  the  plaintiff  tor  nominal 
damages  and  costs,  held,  not  error. 
(fiytttOnu  hy  Strang,  C.) 


Commissioners'  decision.  Error  from 
district  court,  Mitchell  county;  Clabk  A. 
Smith,  Judge. 

L.  J.  Cr&na,  for  plaintiff  in  error.  A.  H. 
Ellis  and  F.  T.  Barnbam,  for  defendant  in 
error. 

Strang,  C.  December  12, 1885,  Alfred  C. 
Paggett  begun  a  suit  in  the  district  court 
ol  Mitchell  county,  Kan.,again8tSeymour 
F.  Curtis.  The  petition  stated  a  cause  of 
action  in  damages  for  injury  to  real  es- 
tate, and  also  asked  for  an  injunction. 
The  plaintiff  alleged  that  be  had  a  well  of 
water  upon  his  land  In  Mitchell  county, 
Kan.,  and  that  the  source  whence  the  sup- 
ply of  water  in  said  well  came  was  also 
on  bis  land,  a  short  distance  north  and 
west  of  the  well.  The  defendant  owned  a 
farm  which  cornered  with  the  plaintilf's 
on  the  south-west,  and  it  is  alleged  that 
the  defendant  sunk  a  well  on  his  own  land 
on  the  north-east  corner  thereof  to  the 
depth  of  45  feet;  that  he  then  tunneled 
from  the  cavity  of  said  well  18  feet  in  a 
north-westerly  direction,  and  bored  with 
a  well  avigur  In  the  same  direction  64  feet; 
that  the  course  of  the  channel  made  b.y 
such  tunnelling  and  boring  was  iu  tlie  di- 
rection of  the  plaintiff's  land  and  of  the 
source  of  the  supply  of  water  iu  the  plain- 
tiff's well ;  that  said  channel  was  made 
with  the  intention  of  tapping  said  supply 
of  water  on  the  plaintiH's  land,  and  that 
it  bad  crossed  the  line  onto  the  land  of  the 
plaintiff  a  distance  of  25  feet.  The  defend- 
ant answered,  admitting  that  be  owned 
the  farm  cornering  with  tbe  plaintiff's  as 
set  out  in  the  petition,  and  that  he  had 
sunk  a  well,  tunneled  and  bored  upon  his 
said  farm  for  the  purpose  of  obtaiuing 
water  thereon ;  but  declared  that  the  at- 
tempt to  thus  obtain  water  had  proven  a 
failure,  and  that  he  had  wholly  abandoned 
it,  long  before  the  commencement  of  the 
suit  by  tbe  plaintiff.  The  case  was  tried 
by  tbe  court,  which  also  submitted  certain 
questions  to  a  Jury.  The  Jury  found, 
among  other  things,  that  tbe  defendant 
in  his  attempt  to  secure  water  had  carried 
his  channel  across  tbe  line  onto  tbe  land 
of  the  plainitf  some  16  feet,  and  that  in  so 
doing  be  bad  iut«nded  to  reach  tbe  water 
on  the  plaintiff's  land  which  supplied  tbe 
plaintiff's  well,  and  divert  the  same  from 
the  plaintiff's  land  and  well  to  his  own; 
but  the  jury  also  found  that  the  defendant 
had  abandoned  bis  attempt  to  thus  secure 
water  before  suit  was  begun.  The  court 
entered  judgment  for  the  pialntllf  for  one 
cent  damages  and  costs  taxed  at  9202.45. 
Motion  tor  new  trial  was  overruled,  and 
the  defendant  below  appeals  to  this 
court,  and  asks  that  tlie  judgment  below 
be  reversed.  He  contends  that  the  action 
was  solely  a  proceeding  for  an  injunction, 
and  that,  as  the  jury  found  the  work  on 
his  well  had  been  abandoned  before  the 
commencement  of  the  action,  the  plaintiff 
was  not  entitled  to  an  iujnnction,  and, 
not  being  entitled  to  an  injunction,  he  was 
not  entitled  to  any  judgment  at  all,  and 
the  defendant  should  have  had  judgment 
for  costs.  We  do  not  think  this  view  of 
the  case  is  tenable.  We  think  the  Judg- 
ment rendered  by  the  court  entirely  prop- 
er under  the  circamstances  of  the  case. 
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The  petition  states  a  cause  of  action  for 
damages  und  also  for  an  Injonctiun.  The 
injunction  part  of  the  case  failed  only  be- 
cause the  defendant  bad  abandoned  bis 
unlawful  attempt  to  reach  and  divert  the 
water  from  the  plaintiff's  well  before  the 
iitlit  was  bPRun.  The  jury  having  found 
that  the  defendant  had  abandoned  his 
well  and  all  effort  on  his  part  in  the  direc- 
tion complained  of  before  the  plaintiff 
asked  fur  an  injunction,  the  court, for  that 
reason,  did  not  perpetuate  it.  But  the 
injunction  allowed  was  not  all  there  was 
to  the  case.  The  plaintiff  claimed  that  be 
was  damaged  in  the  sum  of  $100,  and  al- 
leged In  his  petition  facts  in  support  of  his 
claim.  The  jury  found  that  the  defendant 
bad  bored  his  channel  16  feet  into  the  laud 
of  the  plaintiff.  This  was  a  trespass  upon 
the  plaintiff's  land  by  the  defendant,  for 
which  he  was  entitled  to  nominal  dam- 
ages at  least;  and  that  is  exactly  what 
the  court  below  gave  him.  A  judgment 
fornominol  damages  carries  costs.  The 
fact  that  an  Injunction  was  allowed  at 
the  commencement  of  the  action  added  no 
more  costs,  practicallj',  than  would  have 
accrued  without  such  order.  We  find  no 
error  in  the  proceedings,  and  recommend 
that  the  judgment  of  the  district  court  be 
affirmed. 

Per  Curiam.    It  Is  so  ordered ;  all  the 
justices  concurring. 


(46  Kan.  7S8) 

HosKiNBON  et  al.  v.  Bagbt. 

(Sxtprems  Court  of  Kansas.    July  9, 1891.) 

Neootiable  Instruments  —  Actions — Defenses — 
Separate  Trials. 

1.  It  is  within  the  discretion  of  the  trial 
(iourt  to  allow  separate  trials  to  the  several  de- 
fendants in  an  action,  or  to  refuse  the  same ;  and 
its  ruling  upon  the  subject  will  never  be  reversed 
unless  it  can  be  clearly  seen  that  the  trial  court 
abused  its  discretion. 

2.  Whore  the  defendants  in  an  action  upon 
a  promlssoi-y  note  admit  that  they  signed  the  note, 
and  that  the  note  after  its  maturity  was  assiRnod 
to  the  plaintiff  in  the  action  by  the  payee  of  the 
note,  and  the  plaintiff  has  the  possession  of  the 
note,  held,  that  a  jxHtiia  facie  caae  in  favor  of  the 
plaintiff  and  against  the  defendants  is  estab- 
lished. 

3.  And  wh^re  the  defendants  in  such  an  ac- 
tion set  up  as  a  defense  to  the  action  that  there 
was  an  agreement  made  at  the  time  of  signing 
the  note  that  it  should  not  have  any  force  or 
effect  unless  another  person  l)esides  the  defend- 
ants should  also  sign  the  note,  and  such  person 
never  did  sign  the  note,  and  such  defense  was 
verified  by  affidavit,  and  such  defense  was  de- 
nied by  the  plaintiff,  but  the  denial  was  not  ver- 
ified by  affidavit,  held,  that  the  burden  of  prov- 
ing such  defense  nevertheless  rested  upon  the  de- 
fendants. 

{Syllabus  by  the  Cmirt.) 

Error  from  district  court,  Finney  coun- 
ty;  A.  J.  Abbott,  .fudge. 

Milton  Brown  and  Hopkins  &  Hosktn- 
Bon,  For  plaintiffs  in  error.  Morgan,  Low- 
rauce  &  Mason,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action 
brought  in  the  district  court  of  Finney 
county  by  E.  A.  Bngby  against  A.  J.  Hos- 
Icinsou  and  15  others  on  a  promissory 
note,  which,  omitting  signatures,  reads  as 
follows:    "3,892.28.     Garden    City,  Kas., 


Dec.  27th,  1886.  For  value  received,  six 
months  after  date  we  promise  to  pay  to 
the  order  of  the  Bank  of  Western  Kansas 
thirty-eight  hundred  ninety-two  and  28- 
100  dollars,  at  its  office  in  Garden  aty. 
Kansas,  with  interest  at  the  rate  of 
twelve  per  cent,  per  annu.!)  from  maturi- 
ty until  paid ;  and  we  hereby  waive  all 
notice  of  protest,  and  agree  to  extensions 
of  this  note  without  notice."  The  note 
was  signed  by  all  the  defendants.  The 
plaintiff  alleged  in  his  petition  that  he  was 
the  owner  of  the  note,  and  he  attached  a 
copy  thereof,  with  all  the  indorsements 
thereon,  to  his  petition,  and  made  the 
same  a  part  thereof.  The  indorsements 
read  as  follows :  "  Pay  the  within  to  E.  A. 
Bagby,  without  recourse  to  the  Bank  of 
Western  Kansas.  22nd  July,  1887.  F.  M. 
Dickey,  Cashier  of  Bank  of  Western  Kan- 
sas. "  Each  defendant  answered  separate- 
ly, setting  forth  that  he  had  signed  the 
note,  but  that  the  note  was  Intended  to 
be  given  as  a  renewal,  and  In  lieu  of  an- 
other note,  signed  by  all  the  defendants 
and  H.  P.  Myton,  with  the  agreement 
that  the  note  sued  on  should  not  have 
force  or  effect  unless  all  the  makers  of  the 
original  note  should  sign  the  new  one,  and 
that  H.  P.  Myton  did  nut  sign  the  new 
one,  and  that  the  new  note  now  in  suit 
"  was  assigned  to  the  plaintiff  by  the  Bank 
of  Western  Kansas"  after  maturity,  and 
with  a  full  knowledge  on  his  part  of  the 
above  facts,  and  that  the  new  note  was 
given  without  consideration.  The  answer 
of  each  of  the  defendants  was  verified  by 
affidavit,  and  the  plalu tiff  replied  to  each 
answer  by  filing  a  general  denial  except 
as  to  matters  admitted  by  the  defend- 
ants, and  the  replies  were  not  verified  by 
affidavit.  The  case  was  tried  before  the 
court  and  a  jury,  and  the  jury  found  gen- 
erally and  specially  in  favor  of  the  plain- 
tiff and  against  the  defendants,  assessing 
the  amount  of  the  plaintiff's  recovery  at 
$4,1811.39:  and  upon  the  general  verdict 
and  special  findings  of  the  jury  the  court 
rendered  judgment  in  favor  of  the  plain- 
tiff and  against  the  defendants  for  the 
amount  found  due  by  the  jury,  and  12  of 
the  defendants,  as  plaintiffs  in  error,  have 
brought  the  case  to  this  court,  making 
the  plaintiff  below  the  defendant  in  error. 
The  first  alleged  error  is  as  follows: 
"The  court  erred  In  refusing  the  defendants 
each  a  separate  trial,  and  In  oven-uling 
their  applications  for  separate  trials." 
.Section  268  of  the  Civil  Code  provides  as 
follows:  "Sec.  268.  A  separate  trial  be- 
tween the  plaintiff  and  any  or  all  of  sever, 
al  defendants  may  be  allowed  by  the 
court  whenever  justice  will  be  thereby 
promoted. "  It  is  within  the  discretion  of 
the  trial  court  to  allow  separate  trials  to 
the  several  defendants  In  an  action,  or  to 
refuse  the  same,  and  its  ruling  upon  the 
subject  will  never  be  reversed  unless  It 
can  be  clearly  seen  that  the  trial  court 
abused  its  discretion.  Rice  v.  Uodge,  26 
Kan.  164.  The  nest  alleged  error  Is  as  fol- 
lows: "The  court  erred  In  permitting  the 
plaintiff  to  read  the  note  sued  on  in  evi- 
dence over  the  objections  of  the  defend- 
ants."  There  was  certainly  no  error  In  this, 
and  for  several  reasons.  It  was  admitted 
by  the  defendants  that  they  signed  the 
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note  sued  on,  and  that  tlie  same  "  was  aa- 
al^med  to  the  plaintiff  by  the  Bank  of 
"Western  Kansas,"  the  payee  thereol ;  and 
the  plaintiff,  belore  reading  the  note  In 
evidence,  showed  that  be  was  in  the  pos- 
Bession  ot  the  same,  and  bad  been  from 
some  time  prior  to  the  commencement  of 
this  action.  Indeed,  suSiclent  was  ad- 
mitted by  the  defendants  in  their  several 
annwePH  to  make  out  a  prima  facie  case 
agrainst  them  and  in  favor  ol  the  plaintiff. 
The  followine  Instruction  given  by  the 
court  to  the  jury  states  the  law  correctly, 
to-wit:  "  You  are  instructed  that  the  pos- 
session ot  the  note  by  the  payee  thereof  is 
prima  fkcle  evidence  of  its  delivery,  which 
must  be  overcome  by  evidence  of  the  de- 
fendants; otherwise  it  must  be  regarded 
assufflclentlyproved."  As  the  plaintiff  by 
the  pleadings  and  also  by  the  evidence 
made  out  a  prima  facie  case  concerning 
the  execution  of  the  note  and  Its  delivery, 
as  well  as  everything  else  necessary  to 
entitle  him  to  recover,  It  then  devolved 
upon  the  defendants  to  prove  their  affirm- 
ative defeuses  that  there  was  a  parol 
agreement  and  other  facts  on  account  of 
which  the  note  was  not  regularly  execut- 
ed or  delivered,  and  that  it  was  without 
consideration.  There  can  really  be  no 
pretense  that  the  note  was  without  con- 
sideration, and  aa  to  whether  it  was 
properly  executed  and  delivered  or  not  the 
Jury  found  against  the  defendants  and  in 
favor  of  the  plaintiff,  both  generally  and 
specially,  and  upon  sufficient  evidence. 
From  the  evidence  in  the  case  it  would 
seem  that  the  note  from  its  inception  up 
to  the  time  when  it  was  transferred  to  the 
plaintiff  was  in  the  possession  of  the 
Bank  of  Western  Kansas  by  one  or  more 
of  Its  agents,  and  since  it  has  been  in  the 
possession  of  the  plaintiff.  It  was  an 
agent  of  the  bank  that  procured  the  sig- 
natures of  the  defendants  to  the  note. 
There  are  some  other  questions  presented 
and  claims  of  error  made,  but  we  do  not 
think  that  any  ot  the  que8tl<m8  are  of  a 
substantial  character,  or  tliat  any  of  the 
<(laims  of  error  are  tenable.  Upon  the  en- 
tire record  in  the  ease  we  think  the  Judg- 
ment of  the  court  below  Is  correct,  and  it 
will  be  affirmed.  All  the  justices  concur- 
ring. 


(46  Kan.  762) 

FonO  V.  Gl.ADFEI.TEK. 

(Supreme  Court  of  Kansas.    July  9, 1891.') 

Justice  or  the  Peace— Chasoe  ot  Vence — Costs. 

An  action  of  replevin  was  brought  before 
B.,  a  justice  of  the  peace,  and  on  the  application 
of  the  defendant  a  change  of  yenuc  was  granted 
transferring  the  case  to  P.,  another  justice  ol  the 
peace,  and  P.  dismissed  the  plaintiff's  action  at 
the  plaintifi's  costs,  taxing  some  of  the  costs  ac- 
cruing in  Justice  D.'a  court  to  the  plaintifC.  The 
plalntUI  then  took  the  case  to  the  district  court 
on  i>etition  in  error,  where  the  judgment  of  the 
justice  of  the  peace  was  afflrmod,  and  he  then 
brought  the  case  to  the  supreme  court  on  petition 
in  error ;  but  the  record  brought  to  the  supreme 
court  does  not  contain,  and  apparently  the  tran- 
script taken  from  the  justice's  court  to  the  dis- 
trict court  did  not  contain,  copies  of  any  of  the 
papers  in  the  case,  and  such  record  and  transoript 
do  not  show  what  costs  which  accrued  in  Jus- 
tice D.'s  court  were  taxed  to  the  plaintiff  by 
Justice  P.    Held,  that  the  supreme  court  can- 


not say  that  the  district  court  erred  in  aflSrm- 
ing  the  judgment  of  the  justice  of  the  peace. 
(SyUokbv*  by  the  Court.) 

Error  from  district  court,  Montgomery 
county;  Gboror  Chandlkr,  Judge. 

C/arfr  &  dark,  for  plaintiff  in  error. 
Josepii  Otiandier  and  S.  M.  Porter,  for  de- 
fendant in  error. 

Valentine.  ,I.  As  near  as  we  can  ascer- 
tain from  the  record  brought  to  this 
court  we  think  the  facts  of  this  case  are 
substantially  as  follows :  The  action 
was  one  of  replevin,  brought  originally 
by  O.  S.  Ford  against  Levi  Gladfelter,  be- 
fore R.  W.  DUNLAP,  a  Justice  of  the  peace 
of  Montgomery  county.  Afterwards,  on 
motion  ot  the  defendant  for  a  change  of 
venue,  the  case  was  transferred  to  T.  R. 
Pitman,  a  justice  of  the  peace  ot  the 
same  township.  Afterwards,  on  motion 
ol  the  defendant,  Justice  Pitman  dis- 
missed the  plaintiff's  action,  and  rendered 
a  judgment  for  costs  made  before  both 
justices  in  favor  of  the  defendant  and 
against  the  plaintiff.  Afterwards  the 
plaintiff  took  the  case  to  the  district 
court  on  petition  In  error,  where  the  judg- 
ment of  Justice  Pitman  was  wholly 
affirmed.  Afterwards  the  plaintiff  brought 
the  case  to  this  court  for  review  on  pe- 
tition in  error.  The  case  is  brought  to 
this  court  by  a  "case  made,'*  and  this 
"case  made"  does  not  contain  and  ap- 
parently the  transcript  of  the  procend- 
Ings  taken  from  Justice  Pitman's  court 
to  the  district  court  did  not  contain, 
any  copy  ot  the  plaintiff's  bill  ot  particu- 
lars, or  his  affidavit  for  replevin,  or  bla 
replevin  bond,  or  the  summons  or  writ 
of  replevin, ortheapplication  for  a  change 
of  venue,  or  the  order  granting  the  change 
of  venue,  or  anything  showing  that  any 
of  the  costs  accruing  in  Justice  DrrNLAfs 
court  bad  been  paid,  or  that  a  judgment 
for  the  same  had  been  confewsed  before 
the  change  of  venue  was  granted,  or 
anything  showing  whether  the  coHta  ac- 
cruing in  Juotice  DuNLAP's  court  and 
taxed  to  the  plaintiff  by  Justice  Pitman 
were  costs  made  by  the  plaintiff  or  made 
by  the  defendant  or  by  both,  or  whether 
they  were  for  witness'  fees,  or  for  issuini; 
or  serving  subpoenas,  or  were  costs  in 
transferring  the  case  from  Justice  Dunlap 
to  Justice  Pitman,  (Justices'  Code,  §§  78, 
79,)  or  were  costs  for  something  else,  as 
tor  Justice  Dunlap'b  other  fees  In  issuing 
the  summons  and  writ  of  replevin,  making 
docket  entries,  filing  papers,  approving 
bonds,  administering  oaths,  etc.,  and  the 
constable's  other  tees,  in  serving  the  sum- 
mons and  writ  ot  replevin,  keeping  the 
property  taken  on  the  writ  of  replevin, 
and  possibly  many  other  things.  The 
burden  ot  showing  all  these  things,  both 
to  the  district  court  and  to  this  court, 
devolved,  aud  now  devolves,  upon  the 
plaintiff,  who  was  the  plaintiff  in  error 
in  the  district  court,  and  is  the  plaintiff 
in  error  in  this  court.  Uow  could  the 
district  court  say,  or  how  can  this  court 
say,  that  Justice  Pitman  erred  in  dis- 
missing the  plaintiff's  action,  aud  in  tax- 
ing some  ot  the  costs  against  him,  with- 
out any  ot  these  things  being  shown? 
It  is  not  clearly  shown  why  the  justico 
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of  the  peace  dismissed  the  action  and 
rendered  Judgment  for  costs  as  he  did, 
and  we  shall  not  specniate  concerning  bis 
reaHona:  but,  it  the  ruling  of  the  justice 
was  right,  we  cuuld  not  reverse  the  same, 
even  if  we  should  tlilnlc  that  he  gave  a 
wrong  reason  therefor.  As  to  diRmissiog 
actions  for  want  nf  jurisdiction  and  tax- 
ing all  the  costs  to  the  defeated  party. 
Bee  Kent  v.  Commissioners,  42  Kan.  534, 
22  Fac.  Bep.  610.  Tailing  the  showing 
that  was  made  by  tlie  plaintiff  in  error  to 
the  district  court,  we  cannot  say  that 
that  court  erred  In  aSirming  the  Judg- 
ment of  the  justice  of  the  peace,  and 
therefore  the  judgment  of  the  district 
court  will  be  affirmed.  All  the  Justices 
concurring. 

(«  Kan.  86) 

RlGQS  T.  ANDBRSOK. 

(Supreme  Court  of  Kcmsai.    July  9, 1891.) 

TOWN-SITB  CsBTinCATKS — ^TUC-DEBDS. 

In  an  action  for  tbe  reoorery  of  real  estate, 
where  the  plaintill  claimed  title  under  a  certifi- 
cate issued  by  a  town -site  company,  duly  as- 
signed, showing  that  that  holder  was  entitled  to  a 
good  and  sufficient  warranty  deed  as  soon  as  such 
company  should  receive  the  title  to  the  town-site 
and  such  town-site  company  obtained  tbe  title 
through  the  probate  judge,  but  never  made  a 
deed  to  the  assignee  of  such  certificate,  and  the 
corporation  expired  by  limitation,  and  the  de- 
fendant claimed  under  tax-deeds  which  were 
void,  and  the  fact  that  he  had  been  In  possession 
of  the  premises  and  made  lasting  and  valuable 
improvements  thnreon  more  than  one  year  before 
suit  was  brought,  lield,  that  the  plaintiff's  title 
was  paramount  to  that  of  tbe  defendant,  and  that 
he  was  entitled  to  recover  as  the  equitable  owner 
of  such  real  estate. 
{SyUabua  by  Oreen,  O.) 

CommlssionerB*  decision.  Error  from 
district  court,  Butler  county;  C.  A.  Lk- 
LAND,  Judge. 

J.  Jay  Buck,  for  plaintiff  In  error.  JBla- 
toD,  Pollock  &  Love,  for  defendant  In  er- 
ror. 

Green,  C.  This  was  an  action  for  the 
recovery  of  lot  4  in  block  77  In  Arkansas 
City,  commenced  In  the  district  court  of 
Cowley  county,  but  tried  on  a  change  of 
venue  in  Butler  county.  Tbe  plaintiff  be- 
lowclalmed  title  under  tbe  following  state 
of  facts:  The  lot  in  question  was  a  part 
of  the  town-site  of  Arkansas  City,  which 
was  entered  by  the  probate  judge  of  Cow- 
ley county  on  the  15th  day  of  July,  1871, 
and  deeded  by  him  to  the  Arkansas  City 
Town  Company  on  the  2d  day  of  October, 
1871.  A  patent  was  issued  May  1, 1873. 
The  Arkansas  City  Town  Company  was 
chartered  July  13, 1871,  and  the  term  of  ex- 
istence was  fixed  at  the  period  of  10  years. 
Jacob  Stotler  was  a  member  of  the  town 
company  and  a  stockholder.  As  such 
stockholder  he  received  two  certificates 
from  the  town  company,  which  were  the 
same,  except  as  to  the  number,  one  of 
which  reads  as  follows:  "No.  270.  Arkan- 
sas City  Town  Company.  This  certificate 
of  stock  entitles  the  holder,  Jacob  Stotler, 
to  one  share  of  seven  lots  in  Arkansas 
City,  Cowley  county,  Kansas,  and  to  re- 
ceive a  good  and  sufficient  warranty  deed 
tor  tbe  several  lots  as  soon  as  the  com- 
pany shall  receive  title  to  the  town-site. 


and  shares  shall  be  drawn.  N.  B.  Noit- 
TON,  President.  W.  M.  Sleetu,  Sec'y. 
Arkansas  City,  Sept.  Cth,  1871."  Previoas 
to  the  drawing,  Jacob  Stotler  sold  and 
assigned  his  interest  in  the  certificate  to 
Solomon  H.  Dodge,  and  made  the  follow- 
ing indorsement  thereon :  ""For  value  re- 
ceived, I  hereby  transfer  and  assign  the 
within  certificate  to  Solomon  H.  Dodge. 
[SIgu«-d]  J  AOOB  Stotler.  "  This  assign- 
ment was  recognized  by  the  town  com- 
pany, and  on  the  28th  day  of  October,  1871, 
Dodge  was  notified  by  its  secretary  of  the 
drawing,  and  that  certificate  numbered 
270  had  drawn  lot  4  in  block  77,  with  oth- 
ers. Some  time  in  the  year  1883  Dodge  de- 
livered his  certificates  to  the  plaintiff  in 
this  action,  with  a  request  to  procure  a 
deed  for  the  lots  drawn ;  and  In  February, 

1883,  tbe  plaintiff  applied  to  tbe  secretary 
of  the  town  company  fur  such  deed,  but 
failed  to  obtain  it,  for  the  reason  that  the 
secretary  regarded  the  corporation  as  ex- 
tinct by  the  limitation  in  its  charter.  Sol- 
omon H.  Dodge  died  on  tbe  23d  day  of 
May,  1886,  leaving  two  heirs,  who  con- 
veyed by  quitclaim  deed  to  the  plalntlO  all 
their  interest  in  the  lots  drawn  by  both 
certificates.  A  complete  record  was  made 
of  the  drawing,  but  opposite  the  lots 
drHwn  by  the  certificates  issued  originally 
to  Stotler  and  assigned  to  Dodge  no  name 
was  written  to  indicate  tbe  person  entitled 
to  the  deed  for  such  lot.  H.  B.  Norton 
was  the  only  president  of  the  Arkansas 
City  Town  Company,  and  he  removed  to 
California  in  1874  or  1875,  and  died  there  la 

1884.  The  defendant  below  claimed  title 
by  possession  acquired  on  the  lOtb  day  of 
March,  1885, — First,  under  a  tax-deed, dated 
May  15, 1876,  to  F.  Gailotti;  second,  by  a 
Bherilf's  deed  dated  June  3, 1878,  based  up- 
on tbe  foreclosure  proceedings  of  a  mort- 
gage given  by  Gailotti  to  F.J.  Chapel; 
third,  by  virtue  of  a  tax-deed  executed  to 
C.  M.  Scott,  September  14,  1883,  and  re- 
corded September  22d,  following,  holding 
title  by  intermediate  conveyance  from  the 
grantees.  The  defendant,  with  those  un- 
der whom  he  claims,  paid  all  of  the  taxes 
upon  tbe  lot  in  controversy,  except  the 
taxes  embraced  In  the  two  deeds.  The 
defendant  entered  into  possession  of  the 
lot  on  the  10th  day  of  March,  1885,  and  has 
ever  since  been  In  the  actual  and  exclusive 
possession,  and  has  made  lasting  and  val- 
uable improvements  upon  tbe  same,  whlcli 
were  completed  more  than  one  year  before 
this  action  was  brought.  Previous  to 
March  10, 1885,  the  lot  in  question  was  va- 
cant and  unoccupied,  and  never  was  in 
the  possession  of  Stotler  or  Dodge.  The 
first  tax-deed  under  which  the  defendant 
below  claimed  was  void  on  its  face,  and  it 
was  established  ttiat  the  second  tax-dued 
was  made  by  the  county  derk  in  express 
violation  of  the  order  of  the  board  of 
county  commissioners.  The  taxes  had 
been  previously  paid,  and  the  board  had 
declared  the  sale  Invalid,  and  ordered  the 
clerk  not  to  convey  the  same;  and  the 
county  treasurer  was  authorised  to  refund 
the  taxes  and  penalties  paid.  The  court 
below  found  for  the  defendant,  and  quieted 
the  title  in  him.  Tbe  plaintiff  in  error 
claims  that  under  the  facts  as  found  by 
the  district  court  be  had  a  perfect  equi« 


Digitized  by  LjOOQ IC 


Kan.) 


COOE  «.  LABSON. 


lis 


teUe  title  to  the  lot  tn  qnedHon,  and 
bring*  the  case  here  upon  the  flndlngs  of 
the  couix,  and  aaks  a  reveraal  of  the  )udg- 
ttuaat  The  tax-deeds  nnder  which  the  de- 
fendant claimed  title  were  void.  The  flrat 
deed,  because  the  lots  Inclnded  therein 
were  not  conti^rnons  or  adjacent,  and 
were  all  sold  ami  d^ded  togrether.  The 
second  deed  was  void  for  two  reasons; 
First,  the  taxes  for  which  the  lot  had  been 
sold  had  been  paid ;  secoad,  the  clerk  bad 
been  ordered  not  to  make  a  deed  on  ac- 
coant  of  the  erroneous  sale  and  was  void* 
aUe,  l>ecaade  the  final  notice  was  defect- 
ive; hence  the  defendant  was  an  occupant 
nnder  two  void  tax-deeds. 

Do  the  findings  of  the  court  establish 
sacb  an  equitable  title  In  the  plaintiff  iu 
error  OM  aathorized  a  recovery  of  the  lot 
in  qaeation?  The  legal  title  to  the  lot 
was  in  the  Arkansas  City  Town  Company. 
It  had  issaed  certificates  which  bad  been 
dniy  asai^med  by  the  bolder  to  Dodge,  and 
by  Dodge's  heirs  the  interest  in  such  cer- 
tificates had  been  quitclaimed  to  the  plain- 
tiD  in  error.  The  only  thing  lacking  was 
a  conveyance  from  the  town  company  to 
the  plaintiff  in  error  to  make  bis  title  com- 
plete. Before  he  procured  a  deed  the  cor- 
poration had  expired.  The  certificate  re- 
cited that  the  original  bolder  was  entitled 
to  a  snmclent  warranty  deed  for  the  sev- 
eral lots  as  soon  as  the  company  received 
a  title  to  the  town-site  and  the  shares 
■taonld  bedrawn.  From  the  findlngsit  ap- 
pears that  the  town  company  obtained 
the  title  and  that  fact  established  the  right 
of  the  bolder  of  the  certificate  to  a  deed. 
Tlie  assignment  of  the  certificate  to  Dodge, 
and  the  quitclaim  deed  of  his  Interest  by 
bis  heirs,  made  the  plaintiff  in  error  the 
equitable  owner  of  the  lot.  While  it  is 
true  and  a  well-settled  legal  proposition 
that  a  plaintiff  in  an  action  in  ejectment 
must  recover  upon  the  strength  of  bis  own 
title,  yet  In  this  state,  under  section  685  of 
the  Cktde  of  Civil  Procedure,  the  plaintiff  Is 
not  required  to  hold  the  legiil  title,  or  a 
title  paramount  to  the  title  of  all  others, 
to  enable  him  tu  recover.  All  that  Is  nec- 
essary to  entitle  him  to  recover  is  that  ho 
■ball  have  some  kind  of  an  estate  In  the 
property  in  controversy,  legal  or  equi- 
table, and  that  his  title  to  the  proper- 
ty shall  be  paramount  to  that  of  the 
defendant.  Hollenback  v.  Ess,  31  Kan. 
87,  1  Pac.  Rep.  275;  Railroad  Co.  v. 
Fracbt.  30  Kan.  71.  1  Pan.  Rep.  819; 
Railroad  Co.  v.  Rock  wood,  26  Kan.  3u2; 
Simpson  V.  Boring,  16  Kan.  248,  and 
cases  there  cited.  We  think  the  title  of  the 
plaintiff,  as  found  by  the  trial  court,  was 
superior  to  that  of  the  defendant.  The 
court  found  that  the  first  tax-deed  was 
void  on  its  face,  bnt  as  to  tlie  second, 
while  good  on  its  face,  as  a  matter  of  fact 
the  taxes  had  been  paid  prior  to  the  sale. 
This  rendered  the  second  deed  void.  Where 
the  owner  of  land  or  his  agent  redeemed 
the  same  from  a  tax-sale  before  the  execu- 
tion of  the  tax-deed,  in  accordance  with 
the  provisions  of  the  statute,  a  tax-deed 
issued  after  the  land  is  so  redeemed  la  null 
and  void.  Section  140,  Tax  Laws,  para- 
graph 6994,  Oen.  St.  1 S89 ;  Leitzbach  v.  Jack- 
man,  ^  Kan.  524.  As  we  view  the  case, 
the  defendant  only  bad  a  possessory  title. 
v.27p.no.2— 8 


While  possession,  with  claim  of  owner- 
ship. Is  evidence  of  title,  It  Is,  of  Itself,  an 
inferior  title.  The  legal  title  to  the  town- 
site  passed  from  the  government  to  the 
probate  Judge,  and  from  him  to  the  town 
company ;  and  the  latter  had  issued  a  cer- 
tificate by  which  It  parted  with  all  its  in- 
terest in  the  lot  In  question,  except  con- 
veying the  legal  title,  which  it  held  for  the 
benefit  of  the  certificate  bolder,  bis  heirs 
or  assigns.  It  will  be  presumed  that  the 
probate  Jndgedeeded  the  land  to  the  prop- 
er party.  Sherry  v.  Sampson,  11  Kan. 
612.  The  defendant  can  l>e  amply  protect- 
ed for  the  improvements  he  has  made  up- 
on the  premises  and  the  taxes  he  has  paid. 
Section  142,  Tax  Laws,  (paragraph  6996. 
Oen.  St.  1R89,  and  sections  601  and  602,  Code 
Civil  Proc.)  We  recommend  a  reversal  of 
the  Judgment  of  the  districtcoart,  and  that 
a  new  trial  be  granted. 

Pbb  Cubiam.    It  Is  bo  ordered ;  all  the 
JQstlces  concurring. 


(47  Ksn.  70) 

Cook  et  al.  v.  Labson. 

(Supreme  Court  cf  Kcmaaa.    July  0, 1891.) 

JUSTICBS  or  THX   PBA0>— CoMTIirUAHOB— Rbvisw. 

1.  Paragmpta  4981  of  the  Qeneral  Statutes  of 
1889  seciires  to  either  party  to  a  cause  tbe  rigrht 
to  a  oontinaanoe  tor  any  namber  of  days,  not  ex- 
oeedinK  IS,  apon  tbe  filing  with  the  Jostioe  the 
affidavit  reqmred  tliereby. 

2.  Where,  In  a  justice's  court,  an  application 
for  a  contlnnanoe  has  been  made  and  refused  by 
the  court,  the  alleged  error  growing  out  of  suon 
refusal  may  be  reviewed  la  this  court,  withont 
any  motion  for  a  new  trial. 

{SyOairus  by  Stromg,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Wilson  county;  L.  Still- 
WKL,L,  Judge. 

Hudson  A  Reed,  for  plaintiff  in  error. 
George  P.  Ubl,  for  defendant  in  error. 

Strang,  C.  This  action  was  begun  be- 
fore a  Justice  of  the  peace  by  Barnes  Lar- 
son against  Hiram  Cook,  R.  H.  White,  J. 
C.  Vassar,  and  G.  O.  Olenn.  Service  was 
never  had  on  Vassar.  On  the  return-day 
of  the  summons  tbe  other  defendants  ap- 
peared and  made  a  motion  for  a  continu- 
ance, which  was  supported  by  an  affida- 
vit alleging  that  they  could  not  safely 
proceed  to  trial  at  that  time  for  want  of 
material  testimony  which  they  had  been 
unable  to  procure.  They  asked  tor  a  con- 
tinuance for  16  days.  Tbe  court  refused 
to  grant  them  a  continuance  tor  15  days, 
and  set  the  cause  for  trial  in  10  days,  over 
the  objection  and  exception  of  the  defend- 
ants. On  the  day  to  which  the  case  had 
been  continued  the  defendants  did  not  ap- 
pear, and  tlie  court  rendered  Judgment 
against  them  tor  tbe  amount  of  the  plain- 
tiff's claim.  Within  10  da.vs  thereafter  the 
defendants  prepared  anci  the  court  al- 
lowed and  signed  a  bill  of  exceptions,  and 
the  case  was  taken  to  the  district  court 
on  a  petition  in  error,  In  which  it  was  al- 
leged that  the  court  had  committed  error 
In  refusing  the  defendants  a  continuance 
for  15  days.  Tbe  district  court  held  that 
the  Justice  had  committed  no  error,  and 
remanded  the  case  to  his  court  tor  execu- 
tion of  the  Judgment.    Tbe  plaintiffs  in  er- 
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ror  were  not  satisfied  with  the  Judgment 
of  the  district  court,  and  bring;  the  case 
here,  BtUl  inflating  that  they  were  entitled 
to  a  continuance  for  l.'>  days  on  their  ap- 
plication in  the  justice's  court,  and  that 
it  was  error  for  that  court  to  refuse  them 
Hucb  continuance;  and  also  that  the  dis- 
trict court  erred  in  refusing  to  reverse  the 
justice  for  such  error;  aad  this  is  the  only 
assignment  of  error  in  this  court.  The 
defendant  In  error  raises  some  preliminary 
questions,  to  which  our  attention  is  di- 
rected in  bis  brief.  It  is  admitted  that 
there  was  no  motion  for  a  new  trial  in  the 
justice's  court,  and  it  is  asserted  that,  be- 
cause there  was  not,  no  review  of  the  er- 
ror assigned  can  be  had  in  this  court. 
The  error  complained  of  did  not  arise  on 
the  trial  of  the  cause.  It  occurred  10  daj's 
before  the  trial  of  the  case  was  begun, 
and  was  not,  therefore,  error  of  law  occur- 
ring on  the  trial  of  the  cause.  The  decis- 
ions of  this  court  which  hold  that  rulings 
of  the  lower  court,  made  in  tha  course  of 
a  trial,  are  not  available  as  grounds  ot  er- 
ror in  this  court,  unless  the  lower  court 
has  had  an  opportunity  to  re-examine 
and  correct  them  upon  a  motion  for  a  new 
trial,  are  not.  therefore,  applicable  to  this 
case.  The  application  for  the  continu- 
ance, and  the  affldavit  in  support  thereof, 
became  a  part  of  the  record  in  the  justice's 
court;  and  when  brought  up  to  the  dis- 
trict court,  and  to  this  court,  by  the  bill 
of  exceptions,  the  alleged  error  complained 
of  Is  apparent  upon  the  record,  and  needs 
no  motion  for  new  trial  to  bring  it  to  the 
attention  of  the  court.  Among  other 
things,  paragraph  4641,  Gen.  St.  1889, 
says:  "Thesupremecourtmay reverse, va- 
cate, or  modify  a  judgment  of  the  district 
court  for  errors  appearing  on  the  record." 
In  this  case  the  alleged  error  appears  on 
the  record,  and  the  above  is  sufficient  au- 
thority for  reviewing  and  correcting  it 
here.  See,  also,  the  case  of  Early  wine  v. 
Baiiroad  Co.,  43  Kan.  746,  23Pac.  Eep.  910. 
The  defendant  contends  that  the  refusal 
to  grant  a  continuance  cannot  be  re- 
viewed here,  becouse  the  bill  of  exceptions 
allowed  and  signed  by  the  justice  was  not 
allowed  and  signed  in  time;  that  the  rul- 
ing of  the  court  refusiue  the  continuance 
complained  of  was  on  the  tenth  day  of  the 
montli,  and  the  bill  of  exceptions  was  not 
signed  until  the  29th.  Tlie  defendant 
seems  to  think  the  bill  must  be  allowed 
and  signed  within  10  days  from  the  date  of 
the  ruling  complained  of.  But  the  stat- 
ute says:  "The  bill  ot  exceptions  maybe 
signed  and  scaled  at  any  time  within  ten 
days  from  the  day  on  which  judgment  is 
given  in  the  action."  The  judgment  was 
rendered  on  the  20tli  day  of  the  month, 
and  the  bill  was  allowed  and  signed  on 
the  29th,  and  was  therefore  within  time. 
Were  the  defendants  in  the  justice's  court 
entitled  to  a  continaasce  on  the  applica- 
tion made  there  as  a  matter  of  right? 
We  think  they  were.  Paragraph  4931, 
Gen.  St.  18S9,  reads  an  follows:  "Either 
party  may  have  the  trial  adjourned  wlth- 
oat  the  consent  ot  the  other,  for  a  period 
not  exceeding  fifteen  days,  by  filing  an  afl3- 
davit  ot  himself,  his  agent  or  attorney, 
that  he  cannot,  for  want  of  material  tes- 
timony which  be  has  been  unable  to  pro- 


cure, safely  proceed  to  trial."  The  defend- 
ants filed  the  affidavit  provided  for  by  the 
above  section,  and  demanded  a  continu- 
ance for  15  days.  We  think  the  statute 
gives  either  party  filing  the  affidavit  the 
absolute  right  to  a  continuance  for  any 
number  ot  days,  not  exceeding  15.  It 
vests  no  discretion  in  the  court.  It  is 
mandatory.  West  v.  Rice,  4  Kan.  563.  If 
the  defendants  were  entitled  to  a  continu- 
ance for  lo  days,  then  the  refusal  of  the 
court  to  allow  it  was  error;  and,  it  such 
refusal  was  error  on  the  part  of  the  jus- 
tice's court,  then,  when  the  matter  was 
taken  to  the  district  court  by  petition  in 
error.  It  was  error  for  said  court  to  over- 
rule the;  petition  In  error.  It  is  therefore 
recommended  that  the  Judgment  of  the 
district  court  be  reversed,  and  the  case 
sent  back  for  new  trial. 

Per  Curiam.    It  is  so  ordered;  all  the 
justices  concurring. 


(47  Kan.  2» 

Leavenworth  Coal.  Co.  t.  Barber  et  al. 

(Supreme  Court  of  Kansas.    July  9, 1891.) 

Statctes— Tjme  op  Takiso  Effect— ArrEAi. — 
Vested  Riohts. 

1.  Where  it  is  necessary  to  justice,  and  it  can 
be  done,  the  courts  may  take  notice  of  the  frac- 
tions of  a  day ;  and  the  precise  time  when  an 
act  is  done  may  lie  shown. 

2.  Whore  a  statute  provides  that  it  shall 
take  effect  "from  and  after  its  publication,  "  in 
computing;  the  time  when  it  takes  effect  the  day 
of  its  publication  is  to  l>e  included;  but  the  pre- 
cise time  of  its  publication  or  taking  elToct  may 
bo  shown,  where  an  act  is  done  on  t&c  same  day 
of  its  publication,  if  the  hour  ot  publication  af- 
fects such  act  in  any  way. 

8.  No  appeal  or  proceeding  in  error  can  be 
had  or  taken  from  and  after  the  publication,  of 
chapter  '.215,  Bess.  Laws  18t>9,  made  on  the  2Uth  of 
March,  lUSU,  to  the  supreme  court  in  any  civil  ac- 
tion, unless  the  amount  or  value  in  controversy, 
exclusive  of  costs,  exceeds  $100,  except  in  cases 
involving  the  tax  or  revenue  laws,  or  the  title  to 
real  estate,  or  damages  for  slander,  libel,  mali- 
cious prosecution,  or  false  imprisonment,  or  the 
constitution  of  this  state,  or  the  constitution, 
laws,  or  treaties  of  the  United  States,  and  when 
in  such  a  casethe  judge  of  the  district  or  superior 
court  trying  the  case  involving  less  than  ilOO 
shall  certify  to  the  supreme  court  that  the  case 
is  one  belonging  to  the  excepted  classes.  Civil 
Code,  S  543a,  par.  4642,  Gen.  St.  1889. 

4.  A  party  who  has  been  defeated  In  a  civil 
action  in  the  district  court  has  no  vested  riicht  to 
an  appeal  or  to  the  prosecution  of  pi'OceedinRS  in 
error  in  the  supreme  court  to  review  the  rulings 
or  judgment  of  the  district  court  before  he  has 
filed  his  appeal  or  proceedings  in  the  supreme 
court,  and  an  act  of  the  legislature  taking  away 
the  privilege  of  appeal  or  the  permission  to  pros- 
ecute proceedings  in  error  l)efore  the  appeal  or 
petition  in  error  is  filed  is  valid  and  constitu- 
tional. 
(Syll-abua  by  the  Court) 

Error  from  district  court,  Leavenworth 
county;  Roueut  Cuozif.u,  Judge. 

T.  A.  Hurd,  for  plaintiff  in  error.  W.  W. 
Black,  for  defendants  in  error. 

HoBTON.  0.  J.  On  the  2d  day  ot  Febru- 
ary, 18.S9,  Allen  Barber  and  Frank  Seich- 
nine  recovered  a  judgment  against  the 
Leavenworth  Coal  Company  for  f6o  and 
costs  taxed  at  $7!i!.20.  The  coal  company 
oxcepted  to  the  judgment,  and  on  Febru- 


Digitized  by  LjOOQ IC 


Kao.) 


LEAYEKWOBTH  COAL  CO.  «.  BABBEB. 


115 


ary  20, 1R89,  the  case  made  was  dnly  set- 
tled and  Bigned  by  Hon.  Robert  Crozibr, 
judge  o{  the  district  cunrt  ol  Leaven- 
w<>rtb  county.  Ou  the  20th  of  March, 
18S9,  the  coal  company  filed  a  petition  la 
error  in  this  court,  and  also  a  praecipe  di- 
recting the  isBuance  of  a  summons  there- 
on. A  motion  has  been  submitted  by  the 
plaintifls  below  to  dismias  the  proceedings 
In  error  under  thepro  visions  of  chapter 245, 
Sess.  Laws,  18.S9,  §  542a  of  the  Civil  Code, 
par.  4642,  Gen.  St.  1889.  Chapter  245  was  ap- 
proved on  March  2, 1889.  Section  2  pro- 
vides that  "  this  act  shall  take  effect  and 
be  in  force  from  and  after  its  publication 
in  the  official  state  paper. "  The  act  was 
published  In  the  official  state  paper  on  the 
20th  of  March,  1889.  the  same  day  as  that 
upon  which  the  petition  in  error  and  prae- 
cipe were  filed  in  this  court.  The  question 
therefore  arises  whether  the  day  of  the 
publication  is  included  or  excluded,  as  the 
act  provides  that  it  shall  take  effect  "from 
and  after  its  publication."  And  also  the 
further  question  arises,  if  the  day  of  publica- 
tion 1b  to  be  Included,  not  excluded,  at  what 
precise  time  on  the  20tb  of  March,  1889,  did 
chapter  245  go  into  force?  Undoubtedly 
the  great  weight  ofi  authority  is  to  the 
elTect  that  a  statute  which  is  to  take  effect 
"from  and  after  its  passage"  takes  effect 
upon  the  day  of  its  passage.  Arnold  v. 
n.  8.,  9Craucb.  104:  Matthews  v.  Zane,  7 
Wheat.  164,211;  Mallory  v.  Hiles.  4  Mete. 
(Ky.)  58;  People  v.  Clark,  1  Cal.  406.  The 
reason  usually  assigned  for  this  is  that  it 
is  in  accordance  with  the  general  rule  that 
when  a  computation  of  time  is  to  be  made 
from  an  act  done,  the  day  on  which  the 
act  1h  done  is  to  be  included.  Arnold  t. 
n.  S.,  supra;  Mallory  t.  Hiles,  supra.  In 
Dougherty  v.  Porter,  18  Kan.  206,  Mr. 
Justice  Brewkk  approvingly  cited  Sol- 
diers' Voting  Bill,  4.'>  N.  H.  613,  where  it  is 
held  *'tbat  tn  the  computation  of  time 
from  a  date,  or  from  the  day  of  a  date, 
the  day  of  the  date  is  to  be  excluded ;  but 
that,  where  a  computation  is  to  be  made 
from  an  act  done,  or  from  the  time  of  an 
act,  the  day  in  which  the  act  is  done  is 
to  be  Included."  To  like  effect  are  the 
cases  of  Jacobs  v.  Graham,  1  Blackf.  391, 
and  Chiles  v.  Smith's  Heirs,  13  B.  Mon. 
461.  In  the  latter  case  the  court  says: 
"It  was  decided  by  this  court  in  the  case 
of  Woods  V.  Patrick,  Hardin,  465,  that  in 
calculating  the  thirty  days  which  were 
required  by  the  statute  to  intervene  be. 
tween  the  lodging  of  the  order  and  the 
commencement  of  the  next  term  to  enti- 
tle the  party  to  a  change  of  venue  the  day 
of  depositing  the  order  should  be  Included. 
So.  wliere  process  is  required  to  be  served 
a  certain  number  of  days  before  the  term, 
the  day  on  which  the  process  was  executed 
is  reckoned  as  one  of  the  days  in  the  com- 
putation of  the  time."  Applying  this 
rule,  and  the  day  of  filing  the  reply  and 
joining  the  issue,  the  day  of  an  act  done, 
will  be  Included.  The  authorities  which 
rule  that,  where  a  statute  provides  it  shall 
take  effect  "from  and  after- its  passage, " 
or  "from  and  after  Its  publication,"  the 
date  of  its  passage  or  publication  is  to  be 
excluded,  asf>enb  to  the  doctrine  that  a 
day  is  to  be  deemed  an  indivisible  point 
of  rime,  and  therefore  that  the  fractions 


of  a  day  must  be  disregarded.  Under 
these  authorities,  the  words,  "from  and 
after  its  passage"  or  "from  and  after  its 
publication,"  are  words  of  exclusion,  and 
this  construction  is  largely  given  to  the 
word  "from  "  so  as  to  avoid  the  old  harsh 
rule  that  a  statute  taking  effect  on  the 
day  of  ics  passage  or  publication  is  to  be 
deemed  in  force  from  the  earliest  moment 
of  that  day.  These  authorities  also  hold 
that  there  is  usually  no  satisfactory 
meansof  ascertaining  the  exacthour  of  the 
passage  or  publication  of  the  statute; 
hence,  that  it  is  public  policy  to  hold  that 
a  statute  shall  not  go  into  operation  until 
the  day  after  its  passage  or  publication. 
Parkinson  v.  Brandenburg,  35  Minn.  294,  2S 
N.  W.  Eep.  919.  We  are  not  in  sympathy 
with  the  decisions  ruling  that  courts  of 
Justice  must  not  take  cognizance  of  the 
fractions  of  a  day.  Lord  Mansfield  said : 
"But  though  the  law  does  not,  in  general, 
allow  of  the  fractions  of  a  day.  yet  it  ad- 
mits it  in  cases  where  it  is  necessary  to 
distinguish.  And  I  do  not  see  why  the 
very  hour  of  the  day  may  not  be  so,  too, 
when  it  Is  necessary,  and  can  be  done; 
for  it  is  not  like  a  mathematical  point 
which  cannot  be  divided. "  In  Louisville 
V.  Bank,  104 U.  S.  469,  Mr.  Justice  Haklan, 
speaking  for  the  court,  uses  the  following 
language:  "In  view  of  the  authorities,  it 
cannot  be  doubted  that  the  courts  may, 
when  substantial  justice  reguh-es  it,  as- 
certain the  precise  hour  when  a  statute 
took  effect  by  the  approval  of  the  execu- 
tive. In  determining  when  a  statute  took 
effect  no  account  is  taken  of  the  time  it 
received  the  sanction  of  the  two  branches 
of  the  legislative  department,  which  sanc- 
tion is  as  essential  to  th?  validity  of  the 
statute  as  the  approval  of  the  executive. 
We  look  to  the  final  act  of  approval  by 
the  executive  to  find  when  the  statute 
took  effect,  and,  when  necessary,  inquire 
as  to  the  hour  of  the  day  when  that  ap- 
proval was  in  fact  given."  Sutherland  on 
Statutory  Construction  says:  "The  law 
takes  notice  of  fractions  of  a  day  when 
necessary.  The  general  principle  declared 
by  Lord  Mansfiri.d  is  believed  to  be  sound, 
and  established  by  the  weight  of  author- 
ity, that,  where  it  is  necessary  to  justice, 
and  It  can  be  done,  the  law  takes  no- 
tice of  the  parts  of  a  day,  then  the  pre- 
cise time  when  an  act  is  done  may  be 
shown.  This  necessity  exists  when  an 
act  is  done  on  the  same  day  that  a  legis- 
lative act  is  passed,  if  that  statute,  being 
passed  afterwards,  should  not  affect  such 
act, or, being  passed  before, should  do  so." 
Section  no,  p.  133.  In  this  case  the  evi- 
dence clearly  shows  that  said  chapter  245 
was  published  at  6  o'clock  a.  m.  on  the 
20th  of  March,  1889.  Therefore,  followlog 
the  great  weight  of  authority  and  the  bet- 
ter reason,  and  taking  notice  of  the  frac- 
tions of  a  day,  said  chapter  245  went  into 
operation  "from  its  publication;"  that  is, 
from  and  after  6  o'clock  a.  m.  of  the  20th 
of  March,  1889.  The  petition  in  error  and 
prsecipe  were  not  filed  until  a  ■  much  later 
hour  during  that  da.v.  They  were  not  in 
fact  filed  until  several  hours  after  the  pub- 
lication of  suid  chapter  2-15.  That  stat- 
ute, therefore,  was  in  full  force  at  the 
lime  of  the  commencemont  of  the  proceed- 
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inKS  In  this  conrt.  Ab  the  aiooont  In 
valae  in  cuntroveivy  in  ttiis  action,  exclu- 
Bive  of  coatB,  is  f65  only,  the  proceedings 
In  error  cannot  be  retained  in  this  court. 
Defendant  t>elo^  had  no  vested  ripht  for 
an  appeal  or  proceeding  in  error  prior  to 
tba  commencement  thereof  in  tliis  court. 
The  appeal  or  proceeding  in  error  was 
nut  had  or  talcen  until  after  chapter  245, 
SesB.  Laws  1889.  was  in  force.  Therefore 
the  proceeding  in  error  in  this  case  was 
Hied  too  late  to  give  this  conrt  any  Juria- 
diction  under  the  provisions  of  said  sec- 
tion 542a,  Bess.  Laws,  1889,  c.  245  of  the 
Civil  Code.  This  proceeding  does  not 
come  within  any  of  the  excepted  cases  of 
said  chapter  245.  The  proceedings  must 
be  dismissed,  at  the  cost  of  the  plaintiff 
In  error.    All  the  Justices  concurring. 


(47  Kan.  58) 

HowBERT  et  al.  v.  Hbyle. 

(Supreme  Court  of  Kansas.    July  9, 1891.) 

GCABDIAN  A.'srt  Ward — Salb  Or  Lakd — LlM- 

ITATtO!<S. 

1.  Where  a  person  has  been  in  the  actual  and 
exclusive  possession  of  real  estato,  claiming  to 
be  the  owner  thereof  under  a  guardian's  sale  and 
deed,  for  more  than  15  years,  and  tbe  minor 
whose  land  was  sold  and  convened,  and  who  is  a 
female,  attained  her  majority  in  the  meantime 
by  arrlviDK  at  the  a^e  oi  18  years,  and  also  in 
the  meantime  permitted  more  than  2  years  after 
attaining  her  majority  to  elapse  before  she  com- 
menced any  action  to  disturb  the  possession  of 
the  person  holding  ander  the  guardian's  sale  and 
deed,  or  to  question  his  ownership  with  regard 
to  the  land,  held.,  that  any  cause  of  action  which 
she  might  have  had  because  of  such  adverse  pos- 
session and  claim  of  ownership  is  barred  by  the 
IS-yesrs  statute  of  limitations.  Civil  Code,  %  16, 
snbd.  4. 

ii.  Where  letters  of  guardianship  are  issued 
and  recorded  iu  the  probate  judge's  office,  and 
the  guardian  Rives  bond,  and  duly  qualifies  and 
enters  upon  the  discharge  of  his  duties  as  guard- 
ian, with  the  approval  of  the  probate  judge,  and 
all  this  is  of  record,  the  guardian's  acts  will  be 
held  valid  when  attacked  collaterally,  although 
there  may  not  be  any  further  record  in  the  pro- 
bate judge's  office  of  his  appointment. 

.1.  Where  a  petition  by  a  guardian  to  sell  car- 
tain  land  belonging  to  his  ward  states,  among 
other  things,  that  the  ward  had  no  money  nor 
personal  property,  and  that  it  was  to  his  Inter- 
est, and  necessary  for  his  support  and  education, 
that  the  land  should  be  sold,  and  describes  the 
land  as  being  an  undivided  one-twelfth  interest 
"in  the  following-described  real  estate,  to-wlt, 
the  south-east  quarter  of  section  82,  range  17, 
township  Vi,"  without  stating  specifloally  in 
what  county  or  state  the  land  was  situated,  or 
whether  in  range  east  or  west,  or  township  north 
or  south,  but  land  answering  to  the  aforesaid  de- 
scription was  in  fact  situated  in  Shawnee  county, 
where  all  the  parties  interested  resided,  and 
where  all  the  proceedings  were  had,  held,  that 
the  petition  must  be  held  to  be  sufficient  when 
the  sale  under  it  is  many  years  afterwards  at- 
tacked collaterally. 

4.  Where  the  petition  and  notice  for  the  sale 
by  a  guardian  of  his  ward's  real  estate  are  each 
signed  by  the  guardian  and  served  upon  the 
minor  by  an  individual  who  is  not  an  officer,  and 
the  proof  of  the  service  is  shovm  by  the  affidavit 
of  the  person  who  served  the  same,  and  all  were 
filed  in  the  probate  judge's  office,  and  tbe  pro- 
bate judge,  as  well  as  the  district  court,  found 
that  the  service  was  sufficient,  held,  that  the  su- 
preme court  must  also  consider  it  sufficient,  and 
especially  so  where  the  service  is  attacked  only 
in  a  collateral  proceeding. 

5.  Where  the  aforesaid  petition  and  notice 
was  served  on  April  18th,  and  the  hearing  was 


to  be  had  and  was  had  on  April  SSth,  held,  that 
the  service  was  at  least  10  days  prior  to  the  time 
fixed  for  the  hearing  within  the  meaning  of  the 
statute. 

6.  The  failure  of  a  guardian  to  give  security 
as  required  by  section  15  of  the  act  relating  to 
guardians  and  wards  will  not  render  void  a  sale 
regularly  made  and  approved.  Following  Watts 
v.  Cook,  24  Kan.  378. 

7.  Other  irregularities  mentioned,  and  field 
not  to  invalidate  tbe  guardian's  sale  and  deed 
when  the  same  are  attacked  in  a  collateral  pro- 
ceeding. 

(Syllabvu  by  0^  Cvurt.) 

Error  from  district  court,  Shawnee 
county;  John  Guthbir,  Judge. 

Wheat,  Cbesaey  &  Curtis  and  HoUlster 
&  HoUiater,  for  plaintiffs  in  error.  J.  J. 
HItt,  for  defendant  iu  error. 

Valentine,  J.  This  was  an  action  in 
the  nature  of  ejectment  bronghtlu  tbe  dis> 
trlct  conrt  of  Shawnee  councy  by  Lulu  M. 
Uowbert  and  George  Howhert  against 
Valentine  Heyle,  to  recover  the  undivided 
two-twelfths  of  a  certain  quarter  section 
of  land  hereafter  described.  A  trial  was 
had  before  the  court  without  a  Jury,  and 
the  court  made  certain  findings  of  fact 
and  conclusions  of  law,  and  upon  such 
flndings  and  conclusions  rendered  judg- 
ment in  favor  of  tliedefeodantand  against 
the  plaintitts;  and  the  plaintiffs,  as  plain- 
tiffs in  error,  bring  tbe  case  tn  this  court 
for  review.  It  appears  that  lnl809Oeorge 
W.  Howbert  owne<l  tbe  undivided  two- 
thirds  of  the  aforesaid  quarter  section  of 
land,  to-wlt,  the  south-east  Quarter  of 
section  82,  township  12,  range  17,  in  Shaw- 
nee county;  and  that,  while  owning  the 
same,  and  in  1869,  he  died  intestate,  leav- 
ing aB  his  heirs  his  wife,  Martha,  and  four 
children, — Dora,  Augusta,  Luln  M.,  and 
George.  After  his  death,  and  on  Novem- 
ber 6,  1869,  Joseph  A.  Deitrlch  was  ap- 
pointed, and  he  gave  bond  and  duly  qual- 
ified as  the  guardian  of  Dora,  Lulu  M., 
and  George;  they  at  the  time  being  mi- 
nora. Afterwards,  and  on  June  6,  1870, 
the  guardian  sold  the  interest  of  the  afore- 
said minors  in  the  aforesaid  quarter  sec- 
tion of  land  to  Valentine  Heyle  for  the 
sum  of  f357,  which  sale  was  immediately 
confirmed, and  a  guardian's  deed  executed 
and  recorded,  and  Heyle  took  the  immedi- 
ate possession  of  tbe  land,  all  on  Jnne  6, 
1870,  and  he  has  been  in  the  actual  and 
continuous  possession  of  the  land  ever 
since,  claiming  exclusive  ownership  there- 
in, adverse  to  tbe  plaintiffs  and  to  all 
others.  This  action  was  commenced  on 
October  16,  1886.  The  defendant,  in  his 
answer,  denied  generally  all  the  allega- 
tions of  the  plaintiffs'  petition  except  as 
to  his,  the' defendant's,  possession;  and 
also  pleaded  the  lo-years  statute  of  limita- 
tions.   Civil  Code,  §  16,  BUbd,  4. 

The  first  question  arising  in  the  case 
upon  the  pleadings  and  the  evidence  is 
whether  or  not  tbe  plaintiffs' action  is  not 
barred  by  the  aforesaid  15-yearB  statute 
of  limitations.  One  of  tbe  plaintiffs.  Lulu 
M.  Howbert,  was  bom  on  June  16, 1866; 
hence  she  arrived  at  18  yeura  of  age  and 
attained  her  majority  on  June  16, 1884, 
(act  relating  to  minors,  §  1 ;)  and  the  two 
years  given  her  by  section  17  of  tbeC^ivii 
Code  after  her  disability  of  minority  was 
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remuved  within  which  to  commence  her 
action  expired  on  June  10, 1888,  jnat  four 
months  prior  to  the  commencement  of 
this  action ;  hence  her  present  action  Is 
barred  by  the  aforesaid  15-year8  statute 
of  limitations.  Zulu's  action  would  also 
be  barred  by  the  five-years  statute  of  lim- 
itations, relatinj;  to  real  property  claimed 
under  a  guardian's  sale  and  deed,  (Civil 
Code,  §  16,  BDbd.  2,)  If  such  sale  and  deed 
were  only  voidable,  and  not  absolutely 
▼old.  for  she  had  more  than  five  years 
after  her  supposed  cause  of  action  ac- 
crDed,and  more  than  two  years  in  addition 
thereto  after  she  attained  her  majority, 
before  she  commenced  this  action.  This 
flve-years  statute  of  limitations,  however, 
was  not  pleaded,  bnt,  as  this  is  an  action 
in  the  nature  of  ejectment,  it  may  be  con- 
sidered In  determining  the  rights  of  the 
parties  under  the  general  pleadings  with- 
out any  special  plea  of  the  statute  If  the 
sale  and  deed  were  only  voidable,  and  not 
utterly  void.  The  aforesaid  statutes  of 
limitations,  however,  do  not  apply  to  the 
other  plaintiff,  George  Howbert,  for  he 
did  not  attain  his  majority  until  within 
less  than  one  year  before  the  commence- 
ment of  this  action,  and  he  then  attained 
the  same  by  a  proceeding  In  the  district 
court.  Nor  can  either  of  the  plaintiffs  re- 
cover in  this  action  if  the  aforesaid  sale 
and  deed  were  only  voidable,  and  not 
void ;  for  this  Is  purely  a  collateral  attack 
upon  them,  and  not  a  direct  attack.  As 
to  Lnln  Howbert,  the  judgment  of  the 
court  below  must,  of  course,  be  affirmed, 
for  the  reason  that  her  cause  of  action 
was  barred  nnder  the  15-yearB  statute  of 
limitations  before  this  action  was  com- 
menced. As  to  George  Howbert,  how- 
ever, it  will  be  necessary  to  consider  the 
case  further  in  order  to  ascertain  whether 
the  guardian's  sale  and  deed  were  and  are 
utterly  null  and  void  or  not.  If  they  are 
only  voidable,  they  cannot  be  attacked  in 
this  proceeding,  for  the  reason  that  snch 
attack  is  only  collateral,  and  is  not  direct. 
Coansel  for  the  plaintiffs  claim  that  such 
sale  and  deed  are  utterly  null  and  void. 
Indeed,  they  claim  that  all  the  proceeding's 
In  the  probate  court  with  reference  tu  the 
guardianship,  and  everything  done  under 
the  ganrdlanship,  are  utterly  null  and 
▼old.  Going  in  to  particulars.  It  is  claimed 
that  there  is  no  record  in  the  probate 
conrt  showing  the  appointment  of  the 
guardian.  The  court,  below,  however, 
found  as  a  fact  that  the  guardian  was 
duly  appointed  on  November  6, 1869,  and 
that  he  gave  bond  and  duly  qualifled. 
This  was  the  bond  required  by  section  3 
of  the  act  relating  to  guardians  and 
wards.  It  Is  also  shown  by  the  evidence 
and  found  by  the  trial  court  that  letters 
of  guardianship  were  duly  issued  by  the 
probate  judge  to  the  guardian,  Joseph  A. 
Deltrlcb,  and  that  such  letters  were  duly 
recorded  by  the  probate  judge  in  the  rec- 
ords of  his  office,  and  Deitrich  afterwards, 
with  the  approval  of  the  probate  judge 
acted  as  such  emardlan.  This  is  certainly 
■afficlent.  The  case  of  Higginbotham  v. 
Thomas,  9  Kan.  328,  has  bnt  little,  if  any, 
application  to  this  case,  and  is  not  con- 
trolling. 
It  Is  further  claimed  by  the  plaintiff  in 


error  that  the  petition  of  the  guardian  to 
sell  the  land  of  the  plaintiffs  Is  insufhcient: 
First;  because  it  does  not  state  facts,  but 
only  conclusions  and  Inferences;  and,  sec- 
ond, because  it  does  not  give  a  sufficient 
description  of  the  land  to  be  sold.  We 
think  the  petition  is  amply  sufficient, 
when  attacked  collaterally,  as  It  is  now 
attacked.  It  stated  that  the  minors  had 
no  money  or  personal  property,  and  that 
it  was  to  their  interest,  and  necessary  for 
their  support  andeducatlon,that  the  land 
should  be  sold ;  and  it  described  the  land 
as  the  one-twelfth  interest  of  each  of  the 
minors  "In  the  following  described  real  es- 
tate, to-wit,  the  south-east  quarter  of 
section  82,  range  17,  township  12."  The 
objection  to  this  description  is  that  it  does 
not  state  in  what  county  or  state  the  land 
is  situated,  nor  whether  in  range  east  or 
west,  or  township  north  or  south.  The 
land,  however,  is  situated  in  Shawnee 
county,  and  the  aforesaid  description  of  it 
is  perfect,  except  as  to  the  omissions  com- 
plained of.  All  the  parties  interested  in 
the  land  resided  in  that  county.  All  the 
proceedings  were  had  In  that  county,  and 
in  all  the  other  proceedings  the  description 
of  the  land  was  complete,  and  no  person 
could  have  been  misled  as  to  where  the 
land  was  situated.  We  think  the  descrip- 
tion was  and  Is  sufficient,  when  attacked 
collaterally,  as  in  this  case.  The  case  of 
Cohen  v.  Trowbridge,  6  Kan.  385.  has  but 
little,  if  any,  application  to  this  case,  and 
Is  nut  controlling.  It  is  also  claimed  that 
no  sufficient  service  of  the  petition  to  sell 
the  land  and  the  notice  of  the  hearing 
thereof  was  ever  made  upon  the  minors: 
Ilrst,  because  no  notice  at  all  was  ever 
served  upon  them;  eecoad,  because  the 
petition  accompanying  the  notice  was 
not  sufficient  as  above  stated ;  third,  be- 
cause the  petition  and  notice  were  not 
served  upon  the  minors  by  a  proper  per- 
son ;  and,  fonrth,  becanse  the  service  was 
not  made  a  sufficient  length  of  time  prior 
to  the  hearing  of  the  application  to  sell 
the  land.  Section  12  of  the  act  relating 
to  guardians  and  wards  reads  as  follows: 
"Sec.  12.  The  petition  for  that  purpose 
must  state  the  grounds  of  the  application, 
must  be  veritled  by  oath,  and  a  copy  there- 
of, with  a  notice  of  the  time  at  which  such 
application  will  be  made  to  the  court, 
must  be  served  personally  upon  the  minor, 
if  a  resident  of  this  state,  at  least  ten  days 
prior  to  the  time  fixed  for  snch  applica- 
tion. "  It  will  be  noticed  that  the  statute 
provides  for  serving  a  copy  of  the  petition 
"  with  a  notice  of  the  time  at  which  the 
application  will  be  made."  and  does  not 
provide  for  the  service  of  a  summons  or  a 
writ  or  an  order  or  any  kind  of  process  is- 
sued by  a  court  or  coming  within  the 
meaning  of  section  1,  c.  38,  Laws  1869. 
Gen.  St.  1889,  par.  2120.  The  notice  and 
the  petition  were  each  signed   by  Joseph 

A.  Deitrich,  the  guardian,  and  both  were 
actually  served  upon  the  minors  by  Ellas 

B.  Williams,  and  the  notice  and  petition 
and  the  affidavit  of  service  by  Ellas  B. 
Williams  were  filed  in  the  probate  judge's 
office,  and  are  among  the  files  of  the  pro- 
bate court;  and  this,  we  think,  is  suffi- 
cient. Both  the  probate  court  and  the 
4l8trict  court  have  expressly  found  that 
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the  service  waa  made,  and  that  it  was 
Butflclent,  and  we  tbinu  the  findings  were 
made  upon  Butflcient  evidence.  The  peti- 
tion and  notice  were  served  on  April  18, 
1870,  and  the  hearing  was  to  be  had  and 
was  had  on  April  28, 1870.  We  thinlj  the 
notice  was  served  "at  least  ten  days  prior 
to  tlie  time  fixed  for  such  application," 
within  the  meaning  of  the  statute,  and  in 
accordance  with  all  the  decisions  of  this 
coart  upon  similar  questions.  Schultz  v. 
Clock  Co.,  39  Kan.  334, 18  Pac.  Rep.  221 ; 
Northrop  v.  Cooper,  23  Kan.  432;  State  v. 
Eggleston,  34  Kan.  719,  10  Pac.  Rep.  3; 
Dougherty  v.  Porter,  18  Kan.  200;  Nelteel 
V.  Hunter,  19  Kan.  221 ;  Warner  v.  Bucher, 
24  Kan.  478.  The  case  of  Garvin  v.  Jenner- 
son,  20  Kan.  371,  has  no  application  to 
this  qae8tion,for  the  reason  that  the  stat- 
ute there  commented  on  required  that  the 
act  to  be  done  should  be  done  "at  least 
one  day  before  the  day  of  the  trial,  **  and 
not  at  least  one  day  before  the  trial.  One 
clear  day,  besides  the  fractions  of  the  first 
and  the  last  days,  was  there  Intended.  If 
the  statute  In  the  present  case  had  re- 
quired the  service  to  be  made  at  least  10 
days  prior  to  the  day  on  which  the  hear- 
ing should  be  had.  Instead  of  providing  as 
it  does,  it  would  have  presented  a  very 
different  question.  The  decision  which  we 
now  make  with  respect  to  the  petition 
and  notice  does  not  contravene  anything 
decided  in  the  case  of  Mlckel  v.  Hicka,  19 
Kan.  578. 

It  Is  further  claimed  by  the  plaintiffs  in 
error  that  it  was  also  found  by  the  trial 
court  that  the  guardian  never  gave  the 
bond  required  by  section  15  of  the  act  re- 
lating to  guardians  and  wards;  and  it 
Is  therefore  claimed,  for  that  reason  espe- 
cially, that  all  of  the  proceedings  with  re- 
spect to  the  aale  and  conveyance  of  the 
plaintiffs'  land  were  and  are  void.  This 
court,  however,  in  the  case  of  Watts  v. 
Cook,  24  Kan.  278,  has  decided  otherwise. 
In  that  case  this  court  decided  that  "the 
failure  of  a  guardian  to  give  security,  as 
required  by  section  15,  c.  48,  (Corap.  Laws 
1879,)  upon  obtaining  an  order  for  the 
sale  of  real  estate,  will  not  render  rold  a 
sale  regularly  made  and  approved."  It 
is  now  the  opinion  of  the  writer  of  this 
opinion  that  that  case  was  decided  wrong- 
ly and  against  the  great  weight  of  au- 
thority, but  it  was  decided  nearly  11  years 
ago,  and  has  possibly  to  some  extent  be- 
come a  rule  of  property,  and  it  is  not 
against  all  authority  nor  all  reason,  but 
there  are  cases  in  Ohio,  Pennsylvania,  and 
Iowa  which  seemingly  sustain  it.  Mnuarr 
V.  Parrish,  26  Ohio  St.  636:  Arrowsmith 
V.  Harmoning,  42  Ohio  St.  254;  Lockhart 
V.  John,  7  Pa.  St.  137;  Merklein  v.  Trap- 
nsll,  34  Pa.  St.  42;  Thorn's  Appeal,  35  Pa. 
St.  47;  Dixcy's  Ex'rs  v.  Laning,  49  Pa.  St. 
143;  Bonce  v.  Buuce,  59  Iowa,  533,  13  N.  W. 
Rep.  705.  It  is  therefore  now  believed  by 
this  court,  or  at  least  by  a  majority  of  its 
members,  that  we  should  follow  our  for- 
mer decision  upon  this  subject,  and  we 
shall  do  so;  and  therefore  the  point  made 
by  the  plaintiffs  in  error  with  reference  to 
this  subject  will  be  overruled. 

Other  Irregularities  are  mentioned  by 
the  plaintiffs  in  error,  bnt  we  hardly  think 
that   they   require  any  comment.    "They 


claim  that  the  minors  did  not  receive  any 
of  the  money  paid  by  Heyle  for  the  land. 
That,  however,  was  not  his  fault.  He 
paid  it  to  the  guardian,  and  the  guardian 
loaned  all  bat  9100  thereof  to  the  minors' 
step-father,  with  whom  they  resided;  and 
he  has  never  returned  it  to  the  guardian, 
or  accounted  for  it.  In  all  probability, 
however,  their  board,  clothing,  and  edu- 
cation cost  more  than  all  the  money  of 
theirs  which  their  step-father  received. 
But  this  is  immaterial.  It  is  also  claimed 
that  the  sale  of  their  property  was  pro- 
cured through  fraud,  but  there  is  but  lit- 
tle, if  anything,  to  sustain  this  claim,  and 
the  court  below  must  have  found  against 
them.  Certainly  there  is  nothing  that 
shows  that  Heyle  defranded  the  plaintiffs 
or  desired  to  do  so;  and  the  entire  pro- 
ceedings, from  the  beginning  up  to  the  tima 
when  the  guardian's  deed  was  executed 
to  Heyle,  were  approved  by  the  plaintiffs' 
mother,  their  step-father,  their  guardian, 
and  the  probate  judge,  and  there  is  noth- 
ing really  to  show  that  any  of  these  per- 
sons during  any  part  of  that  time  intend- 
ed or  desired  to  defraud  theplaintifls.  It 
is  also  claimed  that  there  are  some  dis- 
crepancies as  to  dates.  We  have  examined 
this,  and  it  is  unfortunate  that  they  oc- 
cur, but  there  is  enough  in  the  record  to 
indicate  in  every  instance  what  was  the 
true  date,  and  hence  tbey  cannot  render 
the  proceedings  void.  It  must  also  be  re- 
membered that  the  probate  court  in  this 
state  is  a  court  of  record  (Const,  art.  3,  § 
8;  Act  Relating  to  Probate  Courts,  §1;) 
and,  while  it  has  jurisdiction  only  of  par- 
ticular classes  of  things,  such  as  the  care 
of  the  estates  of  deceased  persons,  minors, 
and  persons  of  unsound  mind,  yet  it  has 
genera'  jurisdiction  of  these  things.  See 
constitution  and  statute  above  cited,  and 
also  acts  relating  to  executors  and  ad- 
ministrators, guardians  and  wards,  and 
lunatics,  and  habitual  drunkards.  Hence 
all  presumptions  should  be  in  favor  of  the 
regularity  of  all  the  proceedings  ot  pro- 
bate courts  within  its  jurisdiction  of  the 
aforesaid  particular  classes  of  things,  and 
such  proceedings  should  seldom  be  held  to 
be  void  when  attacked  collaterally,  as  in 
this  case;  never,  indeed,  except  where  it 
is  shown  affirmatively  that  the  court  had 
no  jurisdiction.  The  judgment  of  the 
court  below  will  be  affirmed.  All  the  jus- 
tices concurring. 


(48  Kan.  77S) 

St.  Locib  Wire-Mill  Co.  v.  Consolidated 
Barb-Wire  Co. 

{Sivpreme  Court  of  Kansae.   July  9, 1891.) 

SaUE — CONTKACT — PkI^'CIPAL  AND  AOEST. 

1.  Where  a  parol  contract  for  the  purchase  of 
goods  is  made  between  the  parties,  but  at  the 
same  time  an  instrument  in  writing  purporting 
to  be  the  contract,  but  which,  as  to  prices,  was 
never  intended  by  the  parties  to  be  the  contract, 
is  signed  by  the  purchaser,  and  such  writing  is 
made  to  differ,  as  to  prices,  from  the  real  con- 
tract, because  of  an  illegal  and  existing  combina- 
tion previously  entered  into  on  the  port  of  the 
seller  with  other  dealers  in  the  same  kind  of 
goods  to  enhance  the  prices  of  that  kind  of  goods 
in  the  market  above  their  real  value,  held,  that 
the  writing  cannot  be  enforced  as  to  the  prices 
therein  mentioned,  by  the  seller,  against  the 
other  party,  and  as  against  the  real  contract  of 
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the  parties,  although  suoh  real  contract  exists 
only  inmrol. 

2.  Where  an  agent  makes  a  contract  for  his 
principal,  and  afterwards,  in  an  attempted  set- 
tlement between  the  parties,  makes  statements 
with  reference  to  the  terms  of  the  contract,  hcid, 
that  such  statements  may  be  shown  in  evidence 
by  the  adverse  party,  where  parol  evidence 
-would  be  competent 
{Syllabus  by  the  Court.) 

ConimisDloners'  decision.  Error  from 
district  court,  Douglas  county;  A.  W. 
Benson,  Judge. 

D.  S.  Alford,  tor  plaintiff  In  error.  IS.  O. 
Thucher,  for  defendant  In  error. 

Valentine,  J.  This  was  an  action 
brought  in  the  district  court  of  Douglas 
county  by  the  St.  Louis  Wire-Mill  Compa- 
ny of  St.  Louis,  Mo.,  against  the  Consult 
dated  Barb-Wire  Company  of  Lawrence. 
Kan.,  to  recover  the  sum  of  ?S09.05  upon 
an  account.  The  defendant  answered,  ad- 
mitting substantially  the  correctness  of 
the  account,  except  that  it  claimed  that 
the  whole  amount  due  the  plaintiff  had 
been  paid  in  the  manner  which  we  shall 
hereafter  state.  A  trial  was  had  before 
the  court  and  a  jury,  and  the  verdict  and 
judgment  were  in  fuvor  of  the  defendant, 
and  against  the  plaintiff;  and  the  plain- 
tiff, us  plaintiff  in  error,  brings  the  case 
to  this  court  for  review.  Only  two  ques- 
tions are  presented  in  this  court  by  the 
plaliitlB  in  error,  and  they  both  have  refer- 
ence to  the  admission  of  evidence  on  the 
trial  In  the  court  below.  In  order  to  ob- 
tain a  correct  understanding  of  these 
questions,  it  is  necessary  to  obtain  a  cor- 
rect understanding  of  the  pleadings  in  the 
case,  and  the  issues  presented  by  them. 
The  plaintiff  in  its  petition  sets  forth  a 
claim  for  wire  furnished  by  the  plaintiff  to 
the  defendant,  amounting  In  value  to  f6,- 
425.63,  with  credits  to  the  amount  of  $5,- 
616,  leaving  a  balance  alleged  to  be  due  to 
the  plaintiff  to  the  amount  of  f809.05. 
Among  the  credits  given  is  one  designat- 
ed as  a  "rebate"  on  500  tons  of  wire,  at 
10  cents  for  each  100  pounds,  amounting 
to  $1,000;  and  another  credit  is  a  "re- 
bate" on  77)i  tons  of  wire,  at  15  cents  per 
100  pounds,  amounting  to  $232.50;  total 
rebates  allowed,  $1,232.50.  There  is  noth- 
ing in  the  petition  showing  that  the  wire, 
or  anything  else,  was  furnished  upon  any 
written  contract,  or  upon  any  writing. 
The  defendant  answered,  stating  that  the 
rebate  upon  the  whole  of  the  wire  fur- 
nislipd  by  the  plaintiff  should  have  been 
at  the  rate  of  15  cents  tor  each  100  pounds, 
and  therefore  that  it  was  entitled  to  a 
further  rebate  on  this  account  or  $500 
more.  The  defendant  also  alleged  that 
there  was  an  overcharge  of  $12.59  in  the 
account;  and  also  that  the  Kansas  City 
Barb-Wire  Company  of  Kansas  City,  Mo., 
was  entitled  to  a  similar  rebate  of  IScents 
for  each  100  pounds  on  300  tons  of  wire 
purchased  at  the  same  time  by  that  com- 
pany of  the  plaintiff,  amounting  to  the 
sum  of  $900,  of  which  amount  the  sum  of 
$60J  bad  been  paid,  leaving  a  balance  of 
$300  due  and  unpaid,  except  another  cred- 
it of  $3.54;  and  that  the  remainder  of  the 
claim,  to-wit,  $296.46,  was  still  dne  and 
unpaid ;  and  that  it  had  been  assigned  to 


the  defendant  by  the  Kansas  City  Barb- 
Wire  Company,  and  that  the  defendant 
then  owned  the  same,  and  was  entitled  to 
recover  the  amount  thei-eof.  It  will  be 
seen  that  the  whole  of  the  defendant's 
claim  amounts  to  $809.05,  just  the  amount 
of  the  plaintiff's  claim.  There  was  noth- 
ing stated  in  the  defendant's  answer 
showing  that  the  contract  between  the 
plaintiff  and  the  defendant,  or  between 
the  plaintiff  and  the  Kansas  City  Barb- 
Wire  Company,  was  in  writing.  The 
plaintiff  in  reply  to  this  answer  filed  a 
general  denial.  Upon  the  trial  the  defend- 
ant assumed  the  harden  of  proof,  and  in- 
troduced its  evidence  first.  It  introduced 
Albert  Henley  as  a  witness,  and  It  was 
shown  by  his  testimony  that  he  was  the 
secretary,  treasurer,  and  general  mana- 
ger of  the  defendant,  and  that  he  was  al- 
so the  presldcni;  and  agent  of  the  Kansas 
City  Barb- Wire  Company,  and  that  he 
acted  for  both  ;  and  that  hemade  the  con- 
tracts upon  which  all  the  wire  was  fur- 
nished by  the  plaintiff  to  both  the  Law- 
rence Company  and  the  Kansas  City  Com- 
pany. It  was  disclosed  by  bis  testimony, 
however,  that  the  contracts  were  in  writ- 
ing, and  they  read  as  follows. 

"St.  Louis,  Dec.  12th,  1885. 
"St.  Louis    Wire-Mill    Co..    St.    Louis. 
Mo. :    Please  enter  our  order  tor  500  tons 
of  wire,  as  follows: 

820  tons  No.  12  annealed 8  90 

SO  "  "    13J  a' barbing. 8  15 

40  "  "    lagalv 3  05 

10  «  "    ISi^fralv 8»0 

83  «  "      fiannealed 3  70 

8  «  «    ISbarblng 8  15 

8  "  "      9g»lvanized 8  45 

3  "  "    13  galvanized  barbing 8  90 

"Deliveries  to  be  made  during  Febru- 
ary, .March;  and  April,  IS.S6,  in  about  equal 
amounts  in  each  mouth;  terms,  cash. 
D'ft  with  bill  lading,  less  2  per  cent. 

"CO.NSOMU.VTED  BaKU-WiUE  CO. 

"By  A.  Hknlky,  Sectv." 
"St.  Louis,  Dec.  12th.  18^5. 
"St.  Louis  Wire-Mill  Co..  St.  Louis,  Mo. 
— Gentlemen:    Please  enter  our  order  for 
300  tons  wire,  as  follows: 

160  tons  No.  13  annealed 2  90 

40  "       "    ISbarblng 8  15 

83  "       "      Oannealed 3  70 

8  «       "    18  barbing 3  15 

8  "       «      9galv 845 

2  H       «    13   "    barblne 3  «(> 

40  "       «    ISgalv 8  «5 

10  "       "13   "    barbing 3  UO 

"Delivery  to  be  made  during  Dec,  1885, 
and  Jan.,  Fob.,  March,  and  April,  1886. 
Terms,  cash,  with  bill  lading,  less  2  per 
cent.         Ka.nsasCity  Barb- Wire  Co. 

"E.  L,  Brhce,  Manager." 

It  is  also  shown  by  the  testimony  of  this 
witness,  Mr.  Henley,  that  he  procured  E. 
L.  Brnce  to  sign  the  Kansas  City  Compa- 
ny's contract;  and  it  was  then  shown  by 
bis  testimony,  over  the  objections  and  ex- 
ceptions of  the  defendant,  that  at  the  time 
when  these  contracts  were  marie  it  was 
agreed  between  the  parties  in  parol  that 
there  should  be  a  rebate  from  the  prices 
mentioned  In  the  contracts  of  15  cents  on 
each  100  pounds  of  all  the  wire  furnished 
by  the  plaintiff  to  both  the  Lawrence  and 
the  Kansas  City  Companies;   and  wtaetb- 
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er  this  evidence  Is  competent  or  not  1b 
the  QrBt  and  principal  question  presented 
to  tbia  conrt.  As  before  stated,  the  plalu- 
tiR  allowed  a  rebate  uflScentHon  each 
100  pounds  on  a  portion  of  the  wire  fur- 
nished to  the  Lawrence  Company,  and 
allowed  a  rebate  ot  lu  cents  on  each  DX) 
pounds  on  all  the  remainder  ot  the  wire 
furnished  to  the  Lawrence  and  the  Kan- 
sas City  Companies,  and  the  dlxpute  now 
is  whether  there  should  be  a  further  rebate 
of  five  cents  on  each  100  pounds  of  the 
wire  furnished  to  the  two  companies  up- 
on which  a  rebate  ot  only  10  cents  had  pre- 
viously been  allowed,  so  as  to  make  the 
entire  rebate  at  the  rate  of  16  cents  on  each 
100  pounds  of  all  the  wire  furnished.  The 
whole  amount  of  the  rebate  allowed  was 
as  follows :  To  the  Lawrence  Company 
on  500  tons  of  wire,  at  10  cents,  f  1,000;  on 
77^  tons,  at  15  cents,  $232.50;  and  tu  the 
Kansas  City  Company  on  300  tons  of  wire, 
at  10  cents,  $600;  total  rebate  allowed, 
$1,882.50.  And  the  defendant  claims  that 
a  further  rebate  should  be  allowed  as  fol- 
lows: To  the  Lawrence  Company  on  500 
tons  ot  wire,  6  cents  more  on  each  100 
pounds,  $500;  to  the  Kansas  City  Compa- 
ny on  300  tons,  5  cents  more  on  each  100 
pounds,  $300;  total  additional  rebate 
claimed  by  the  defendant,  $S0O.  The  legal 
question,  however,  presented  by  the  plain- 
tiff's objection  to  the  foregoing  evidence  is 
not  whether  the  defendant  should  be  al- 
lowed a  rebate  of  5  rents  more  on  each  100 
pounds,  but  it  is  whether  the  defendant 
could  introduce  any  evidence  showing  that 
any  parol  contract  was  made  authorizing 
or  requiring  any  rebate  in  any  amount  to 
be  allowed  or  paid.  The  plaintiff  claims 
that  as  the  contracts  between  the  parties 
appear  to  be  in  writing,  and  are  signed 
by  the  parties  to  be  charged,  no  parol  ev- 
idence could  be  introduced  that  would 
contradict  or  vary  the  terms  of  the  writ- 
ten contracts  in  the  slightest  particular; 
and  it  further  clnims  that  to  show  that 
any  rebate  in  any  amount  was  to  be  al- 
lowed would  contradict  and  vary  the 
terms  ot  the  written  contracts. 

Under  the  evidence  introduced  in  the 
case,  and  the  findings  of  the  Jury  and  the 
decision  of  the  trial  court,  it  must  now  be 
held  that  the  Lawrence  and  the  Kansas 
City  Companies  did  in  fact  sign  and  exe- 
cute the  above  writinsis,  which  are  called 
contracts,  and  also  that  they,  together 
with  the  plaintiff,  did  In  fact  at  the  same 
time  enter  into  a  parol  contract  that  a  re- 
bate of  15  cents  on  each  100  pounds  of  tlie 
wire,  to  be  subsequently  furnished  by  the 
plaintiff  to  the  Lawrence  and  Kansas 
City  Comxianies,  should  be  allowed.  But 
the  question  then  arises,  why  whs  not  the 
entire  contract  or  the  real  contract  be- 
tween the  parties  put  in  writing?  Why 
did  not  the  writings  mention  the  rebate 
or  fix  the  prices  of  the  wire  at  just  what 
they  would  have  been  after  deducting  the 
rebate,  to-wit,  a  rebate  of  $3  on  each  ton 
of  wire?  The  reason  for  this,  as  shown 
by  the  evidence,  is  that  the  plaintiff  had 
entered  into  a  combination  with  other 
manufacturers  ot  wire,  under  heavy  pen- 
alties, not  to  sell  wire  for  rates  less  than 
those  mentioned  in  theforegoing writings. 
Henley  represented  and  acted  tor  the  Law- 


rence and  Kansas  City  Companies  at  the 
time  when  the  contracts  were  made  and 
the  above  writings  were  signed,  and  the 
plaintiff  was  represented  by  William  Eden- 
horn,  Its  president  and  agent,  and  C.  F. 
Heintz,  its  vice-president,  secretary,  and 
agent;  and  Henley  testified  on  the  trial, 
among  other  things, as  follows:  "15  cents 
per  hundred  pounds.  They  asked  us  not 
to  put  it  in  writing,  and  they  wouldn't 
put  it  in  writing;  and  they  asked  ns  not 
to  say  anything  about  it,  not  even  to 
have  any  correspondence  about  it,  •  •  • 
because  they  were  nnder  a  penalty.  They 
bad  to  pay  a  certain  amount  as  a  fine  if  it 
was  shown  that  they  bad  made  a  rebate 
below  the  full  pool  price.  •  •  •  Mr. 
Eden  born  stated  that,  by  reason  of  certain 
arrangements  they  had  entered  into  with 
other  manufacturers  of  wire,  they  couldn't 
put  on  their  books  only  a  certain  price, 
and  they  wouldn't  enter  into  any  con- 
tract, but  they  would  give  us  fifteen  cents 
rebate,  as  we  were  getting  before:  he 
didn't  see  why  we  shouldn't  have  it  the 
same  as  before. "  Mr.  Henley  also  testi- 
fied that  the  combination  or  pool  prices 
were  those  mentioned  In  the  foregoing 
writings,  and  were  $3  per  ton,  or  15  cents 
per  hundred  pounds  more  than  his  com- 
panies were  to  pay.  We  shall  decide  this 
case  upon  the  theory  that  the  foregoing 
writings  were  not  the  real  contracts  be- 
tween the  parties,  but  that  the  parol  con- 
tracts entei-ed  into  between  tlie  parties 
through  their  agents,  Henley  ami  Bruce 
on  the  one  side,  and  Edenboru  and  Heintas 
on  the  other  side,  were  their  real  con- 
tracts ;  and  that  none  of  the  parties  ex- 
pected or  Intended  to  be  governed  by  the 
writings  as  to  prices,  but  all  expected  and 
intended  to  be  governed  by  the  parol  con- 
tracts; that  the  prices  fixed  in  the  writ- 
ings were  intended  to  be  used  principally, 
if  not  entirely,  for  the  purpose  of  deceiving 
the  other  members  of  the  combination  of 
wire  manufacturers,  of  which  combination 
the  plaintiff  was  also  a  member.  We  shall 
also  decide  this  case  upon  the  theory  that 
it  Is  always  admissible  to  prove  an  Inde- 
pendent parol  agreement  made  contem- 
poraneously with  a  written  contract. 
Babcock  V.  Deford,  14  Kan.  408;  "Weeks 
V.  Medler,  20  Kan.  57;  McNaroara  v.  Cul- 
ver, 22  Kan.  661,  670,  and  cases  thereclted; 
Dodge  V.  Oatis,  27  Kan.  762.  But  that 
"proof  of  a  contemporaneous  parol  agree- 
ment is  inadmissible  to  alter  orcuntradict 
a  contract  In  writing."  Hopkins  v.  Rail- 
way Co.,  29  Kan.  544;  Cornell  v.  Railway 
Co.,  2.'.  Kan.  613;  Miller  v.  Edgerton.  38 
Kan.  36,  15  Pac.  Rep.  894;  Windmill  Co.  v. 
Piercy,  41  Kan.  763,  21  Pac.  Rep.  793.  We 
shall  also  decide  this  case  upon  the  theory 
that  combinations  of  the  kind,  entered  in- 
to between  the  wire  manufacturers  in  this 
case,  to  fix  the  prices  of  wire  above  the 
real  value  thereof,  are  against  public  poli- 
cy, illegal,  and  not  enforceable  in  courts 
of  justice.  Greenh.  Pub.  Pol.  642-645,  and 
cases  thereclted;  Railroad  Co.  v.  Closser, 
(Ind.)  26  N.  E.  Rep.  159. 

There  is  no  pretense  in  the  present  case 
that  the  wire  was  worth  the  combination 
prices,  or  that  it  was  worth  more  than  the 
prices  fixed  by  the  parol  contracts.  We 
think  the  real  question  in  the  present  case 
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is  as  folio wb:  Where  a  parol  contract  for 
tbe  purcbaae  nt  goodBla  made  between  tbe 
parties,  hat  at  tbe  Bame  time  an  instra- 
inent  in  writlnx  purporting  to  be  the  con- 
tract, bnt  which  as  to  prices  was  never  in- 
tended by  tbe  parties  to  be  the  contract, 
In  signed  by  the  purchaser,  and  such  writ- 
ing Is  made  to  differ  as  to  prices  from  tbe 
real  contract  becnase  of  an  Illegal  and  ex- 
isting cuml)inatlon  previously  entered  in- 
to on  tbe  part  of  the  seller  with  other 
dealers  in  tbe  same  kind  of  goods  to  en- 
hance tbe  prices  of  that  kind  of  goods  in 
tbe  market  above  their  real  value,  can  the 
writing  be  enforced  as  to  the  prices  there- 
in mentioned  by  the  selleragalnst  the  oth- 
er party,  and  as  against  the  real  contract 
of  the  parties,  although  snch  real  contract 
exists  only  in  parol?  This  question  must 
be  answered  In  the  negative.  To  answer 
otherwise  would  be  to  hold  that  the 
plaintiff  might  recover  an  amount  of 
money  vastly  in  excess  of  tbe  real  value  of 
tbe  property  it  sold,  in  violation  of  a  law- 
fal  parol  contract,  and  in  furtherance  of  an 
unlawful  combination  between  itself  and 
others  to  Inflate  tbe  prices  of  such  prop- 
ert>  vastly  beyond  Its  true  value. 

The  next  question  is  whether  the  court 
erred  or  not  in  admitting  proof  on  the 
part  of  the  defendant  of  tbe  declarations 
and  statements  of  Edenbom  after  the 
aforesaid  contracts  were  completed,  as 
to  what  their  terms  were.  There  can  cer- 
tainly be  no  error  In  this.  Edenborn  was 
the  president  and  agent  of  tbe  plaintiff. 
He  was  its  principal  agent  in  making  tbe 
contracts,  and  these  statements  were  made 
pending  an  attempted  settlement  between 
the  parties  with  reference  thereto.  Water- 
Power  Co.  V.  Brown,  23  Kan.  677, 692;  HaU- 
road  Co.  v.  aosser,  supra.  Of  course,  Eden- 
bom's  statements  would  be  competent 
only  wiiere  parol  evidence  would  be  com- 
petent. The  judgment  of  the  court  below 
will  be  affirmed.  All  tbe  Justices  concur- 
ring. 

(4«  Kan.  784)  """"^ 

Mdsorovb  r.  Hodges  et  al. 

(Supreme  Covrt  qT  Kamsat.    July  9,  189L) 

Sncmc  FsaroRUANCK— UovaxNT  ov  Thixd 
Fekson. 
1.  Where  the  performance  of  a  contract  de- 
pends upon  tbe  conseat  of  a  third  person,  and 
that  consent  is  withheld,  speciiic  pertorniance 
becomes  an  impossibility,  and  that  remedy  is  not 
available. 

8.  A  contract  was  made  between  M.  and  H. 
to  exchange  farms.  M.  of^reed  to  convey  his  tract 
to  H. ,  in  oon&ideration  of  which  H.  agreed  to 
convey  his  tract  to  the  wife  of  M. ,  and  she  was 
to  assume  the  payment  of  a  lien  which  existed 
against  the  land  of  H.  The  wife  was  not  a  party 
to  tbe  contract,  and  did  not  consent  to  accept  the 
conveyan<-e  or  assume  the  payment  of  the  debt 
Bbe  retused  to  consent  or  to  complete  the  con- 
tract, and  an  action  for  specllio  performance  was 
brought  by  H.  Held,  that  the  action  will  not  lie. 
{SyUabujs  by  Oie  Court.) 

Error  from  district  court,  Cowley  coun- 
ty:  M.  O.  Tkoup,  Judge. 

S. D.  Pryor,loTi>\a\ntitt  Inerror.  Eaton, 
Pollock  £  Lore,  for  defendant  in  error. 

Johnston,  J.  This  was  an  action  for 
the  specific  performance  of  a  contract  for 
tbe  exchange  nf    certain    lands.     W.  J. 


Hodges,  who  brought  the  action  against 
J.  R.  Musgrove  and  Isabelle  Musgrove, 
alleged,  In  substance,  that  he  owned  an 
80-acre  tract  of  land  in  Cowley  county, 
upon  which  was  a  mortgage  of  $750;  that 
J.  B.  Musgrove  was  the  owner  of  160 acres 
of  land  situated  in  Sumner  county,  against 
which  there  was  a  mortgage  of  f2,U0U;  and 
that  on  or  about  the  23d  day  of  August, 
1888,  an  agreement  was  entered  into  be- 
tween J.  R.  Musgrove  and  himself  for  an 
exchange  of  lands, — that  is,  he  was  to  con- 
vey his  80-acre  tract,  by  a  good  and  sutfl- 
dent  deed  of  warranty,  tn  Isabelle  Mus> 
grove,  the  wife  of  J.  R.  Musgrove,  subject, 
however,  to  the  mortgage  of  $750,  which 
was  to  be  assumed  by  her;  In  considera- 
tion of  which  J.  R.  Musgrove  was  to  con- 
vey TO  Hodges,  by  a  good  and  sufficient 
deed  of  warranty,  his  160-ncre  tract,  sub- 
ject to  the  $2,000  mortgage,  which  Hodges 
was  to  assume  and  pay.  It  was  alleged 
that  Hodges  bad  complied  with  all  the 
conditions  of  tbe  agreement  upon  his  part, 
but  that  Musgrove  had  failed  upon  de- 
mand to  execute  a  conveyance  or  to  com- 
ply with  the  agreement  which  he  had 
made.  A  trial  was  had,  and  the  court 
made  a  general  finding  in  favor  of  Hodges, 
decreeing  that  the  plaintiff  below  should 
deposit  with  the  clerk  of  the  court  an  ab- 
stract of  title  and  warranty  deed  for  the 
80-acre  tract,  conveying  the  same  to  Isa- 
belle Musgrove,  free  and  clear  of  all  in- 
CDmbrances  except  the  mortgage  of  $750, 
which  mortgage  It  was  decreed  that  Isa- 
belle Musgrove  should  assume  and  pay. 
It  was  adjudged  and  decreed  that  J.  R. 
Musgrove  and  Isabelle  Musgrove  should 
execute  and  deliver  to  Hodges  a  warranty 
deed  conveying  the  160-acre  tract,  free  and 
clear  of  all  incumbrances,  except  the  mort- 
gage thereon  for  the  sum  of  $2,000,  which 
it  was  decreed  Hodges  should  assume  and 
pay.  Isabelle Musgrovealonecomplains ol 
the  judgment  of  the  court,  and  the  princi- 
pal ground  of  complaint  Is  that  she  was 
compelled  to  accept  a  conveyance  of  land, 
and  assume  an  obligation,  without  an 
agreement  or  any  consent  given  by  her. 
She  has  reason  to  complain.  Thecontract 
between  Hodges  and  J.  R.  Musgrove  for 
an  exchange  of  farms  was  not  signed  by 
or  tor  her.  By  the  terms  of  that  contract 
the  Hodges  land  was  to  be  conveyed  to 
her,  and  she  was  to  assume  the  payment 
of  the  $750mortgage  which  existed  against 
the  land.  She  had  not  consented  to  ac- 
cept the  conveyance  of  the  land,  or  under- 
take the  payment  of  the  Hen  which  exist- 
ed against  it;  and  tbe  court  is  powerless 
to  make  a  contract  for  her,  or  to  compel 
her  to  carry  out  the  one  which  was  made 
by  J.  B.  Mutjgrove.  It  is  said  that  the 
title  to  tbe  land  in  Sumner  county  was  lu 
J.  R.  MiiHgrove,  and  that,  if  the  convey- 
ance of  the  Hodges  land  was  made  to  her, 
she  would  only  hold  the  title  in  trust  for 
J.  R.  Musgrove,  and  It  would  have  the 
same  effect  as  it  the  conveyance  had  been 
made  directly  to  him.  Granting  this 
claim,  why  should  she  be  compelled  to  un- 
dertake the  trust  against  her  objection, 
and  especiall.v  where  there  is  coupled  with 
It  the  personal  assumption  of  a  large  In- 
debtedness? No  such  burden  can  be  im- 
posed upon  her  unless  she  consents  to  as- 
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Biiiiie  It.  When  the  contract  was  made, 
HodgeH  knewthattheconsent  of  the  plain- 
tiff in  error  wan  efseutlal,  and  he  took  the 
ciiances  that  8he  would  refuee  to  asBume 
the  burden  and  execute  the  conveyance  In 
accordance  with  herhusband'sagreement. 
Having  declined  the  pertormnuce  of  the 
Contract  that  was  made,  even  J.  Jt.  Mus- 
grovewas  incapable  of  executing  the  same 
without  her  consent,  and  hence  the  reme- 
dy otspeciflc  performance  is  not  available. 
Where  performance  of  a  contract  depends 
upon  the  consent  of  a  third  person,  and 
that  consent  is  withheld,  the  performance 
becomes  an  impoHsibility,  and  will  not  be 
decreed.  Pora.  Spec.  Perf.  Cont.  §  295. 
Defendant  in  error  contends  that  the  ques- 
tion of  forcing  a  conveyance  upon  Isabelle 
AInsgrove,  and  compelling  her  to  assume 
the  payment  of  the  mortgage,  was  not 
presented  or  determined  in  the  district 
court,  but  the  record  brought  hero  shows 
that  the  qneatlon  was  raised  by  objections 
made  byplaintiffin  error  to  the  testimony, 
and  by  a  demurrer  interposed  by  her  tu 
the  evidence  offered  in  behalf  of  Hodges ; 
and  hence  the  question  cannot  be  over- 
looked here.  The  Judgment  of  the  district 
court  will  be  reversed.  All  the  justices 
concurring. 

(47  Kan.  36) 

Mastin  et  al.  v.  Levagood.i 

(Supreme  Court  of  Kansas.    July  9,  1891.) 

Master  and  Sekvakt  —  Dasgerous  Machinery. 

1.  When  the  owners  of  a  horse-power  thresh- 
ing-machine are  Ruilty  of  gi-oss  negligence  by 
leaving  the  bevel-wheel  and  cogs  uncovered, 
knowing  them  to  be  Imminently  dangerous  to 
human  life  and  limb  in  this  uncovered  condition, 
and  a  workman,  engaged  in  threshing  with  the 
machine  in  this  condition,  attempts  to  oil  the 
cylinder  without  the  knowledge  of  the  uncovei-ed 
condition  of  the  bevel-wheel  and  cogs,  and  in 
this  attempt  loses  his  hand,  the  ownors  of  the 
machine  ore  liable  for  damages  otxasioned  by 
such  injury. 

2.  In  any  voluntary  act  which  may  naturally 
result  In  tho  injury  of  another,  the  actor  must 
see  to  it,  at  his  peril,  that  injury  does  not  fol- 
low, or  ho  must  respond  in  damages  therefor. 

3.  When  danger  is  foreseen  and  pointed  out 
to  the  owners  of  a  threshing-machine  by  the  un- 
covered condition  of  the  bevel- wheel  and  cogs, 
a  duty  Is  imposed  upon  them  to  use  every  possi- 
ble precaution  to  avoid  injury  to  those  engHgud 
in  operating  the  machine  or  working  about  it 
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Commissioners'  decision.  Error  from 
district  court,  Marion  county;  Fkank 
DosTER,  Judge. 

Keller  &  Dean,  for  plaintiffs  In  error. 
Grntttin  &  GruttuB,loT  defendant  In  error. 

Si.MPBON,  O.  The  plaintiffs  in  error  were 
tho  two-thirds  owners  of  a  horse-power 
thrcHhing-machine,  the  other  third  being 
owned  by  the  father  of  one  of  them. 
When  they  went  to  a  farmer's  for  the  pur- 
pose of  threshing  his  wheat  with  their 
machine,  they  furnished  two  feeders, — one 
man  to  drive  the  horse-power,  and  one 
man  to  measure  the  grain, — it  being  the 
duty  of  the  farmer  for  whom  they  were 
threshing  to  furnish  pitchers  and  the  oth- 
er necessary  help.  On  the  16th  day  of  Sep- 
tember, 1S80,  the  plaintiffs  in  error  were 
engaged  In  threshing  grain  for  one  Pam- 

'  Rebearing  pending. 


pella.  with  a  Nichols  &  Shepherd  horse- 
power machine.  E.  E.  Mastin  was  driv- 
ing, and  Jack  Mastin  was  feeding.  Gal- 
breth,  whom  the  Mastins  brought  to  the 
Parapella  farm  to  feed,  had  traded  work 
with  one  Rankin,  who  was  in  the  employ- 
ment of  Fampella,  and  Rankin  was  feed- 
ing. Galbreth  was  hauling  grain  away 
from  the  machine.  York,  an  employe  of 
the  Mastins,  was  measuring  the  grain. 
This  defendant  in  error  was  pitching  from 
the  stack,  and  was  an  employe  of  Pam- 
pella.  During  tho  work,  and  at  about  4 
o'clock  p.  M.  of  the  Kith  of  September, 
1886,  Jack  Mastin  was  feeding,  and  was 
taken  sick,  and  called  to  Kankiu  to  take 
his  place.  Rankin  did  so,  and  recollecting 
that  he  had  not  recently  oiled  the  cylinder, 
and  knowing  that  Jack  Mastin  was  sick, 
called  to  the  defendant  in  error,  who  was 
pitching  grain  from  the  stack  to  the  feed- 
er, to  oil  the  cylinder.  Tiie  machine  in  use 
was  a  vibrator,  of  the  Nichols  &  Shepiierd 
pattern.  The  large  iron  wiieel  revolves 
rapidly,  and  when  so  revolving  the  ex- 
posed bevel-wheel  and  cogs  are  imminent- 
ly dangerous  to  human  life  and  limb.  The 
manufacturers  of  the  machine  make  a 
strong  iron  shield  to  be  placed  over  the 
wheel  and  cogs  to  render  it  safa  to  oil  the 
cylinder  or  to  do  other  work  about  it.  In 
operation  the  straw  naturally  lodges  on. 
over,  and  about  the  wheel  and  cogs,  and 
conceals  them,  and  makes  It  necessary, 
when  any  one  is  about  to  oil  the  cylinder, 
to  remove  the  straw,  and  this  is  generally 
done  with  the  hand.  The  shield  had  be- 
come so  impaired  that  it  was  impossible 
to  fasten  it,  or  it  would  require  great  ex- 
tra work  to  do  so.  It  seems  to  be  ad- 
mitted that  when  the  shield  was  not  on, 
the  wheel  and  cogs  were  imminently  dan- 
ecrouH,  and  there  is  no  question  but  that 
during  the  two  days  threshing  at  Pam- 
pella's,  and  at  the  time  the  defendant  in 
error  lost  his  hand,  the  shield  was  not  on, 
and  the  wheel  and  cogs  were  uncovered, 
except  as  hidden  by  the  straw.  To  oil  tho 
cylinder,  one  has  to  reach  up  and  over  the 
ahisld  to  get  the  oil  cup,  and  when  the 
shield  is  on  it  can  be  oiled  without  dan- 
ger. When  the  shield  is  off,  and  one 
knows  It,  to  avoid  imminent  peril,  the  oil 
can  is  reached  in  an  opposite  direction 
from  that  used  when  the  shield  is  on.  The 
defendant  in  error,  having  inquired,  was 
told  whore  the  oil  can  was,  and  went  to 
the  side  on  which  thelargeiron  bevel-wheel 
is  situate,  at  a  point  where  the  tumbling 
rodsconncct  with  the  horse-power,  and  the 
wheel  revolves  rapidly  in  cogs  on  the  end 
of  the  cylinder,  attempted  to  brush  away 
the  straw  covering  up  the  wheel,  when  bis 
hand  was  caught  in  the  cogs  of  the  bevel- 
wheel,  and  was  mashed.  He  brought  this 
suit  to  recover  damages  for  the  loss  of  his 
band,  and  was  awarded  $1,331.  The  jury 
returned  answers  to  special  interrogato- 
ries as  follows :  "  First.  Did  not  the  plain- 
tiff know,  at  and  befoi-e  the  time  heat- 
tempted  to  oil  the  cylinder,  that  the  shield 
was  off  the  bevel  pinion?  No.  Hecond. 
Did  not  the  plaintiff  know  that  it  was 
dangerous,  it  it  was  dangerous,  to  at- 
tempt to  oil  the  cylinder  when  tho  shield 
was  off?  No.  Third.  Could  not  the  plain- 
tiff,  in  the  exercise  of  ordinary  prudence  and 
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care,  have  known  fhat  the  shield  was  off? 
Xo.  Fourth.  Woald  not  the  plaintiff  have 
known  that  the  shield  was  off  if  he  bad 
been  ordinarily  attentive  to  what  he  saw 
about  the  machine,  and  what  he  heard 
said  by  the  defendants  or  others?  Plain- 
tiff (lid  not  Icnow  it  was  off.  Fifth.  Hotv 
much  damage,  if  any,  do  you  allow  on  ac- 
count of  the  physlcHl  and  mental  suffering 
of  the  plaintiff?  flUO.  Sixth.  How  much 
damasre,  if  any,  do  you  allow  on  account 
of  the  loss  of  plaintiff's  hand?  f997.  Sev- 
enth. How  much  damage,  if  any,  do  you 
allow  on  account  of  plaintiff's  expendi- 
tures for  medicine  and  surgical  services? 
$130.  Eighth.  What  sum  of  money,  if 
any,doyou  aJlowas  exemplary  damages? 
None. " 

1.  The  admitted  fact  is  that  the  uncov- 
cred  bevel-wheel  was  very  dangerous.  It 
is  established  by  the  evidence,  and  there 
is  no  controversy  as  to  the  fact  that  the 
owners  of  the  machine  knew  that  it  was 
uncovered,  and  that  they  had  been 
warned  of  the  dangerous  conseqnences, 
and  that  they  were  guilty  of  gross  negli- 
gence for  using  it  in  that  condition.  It  is 
equally  clear  from  the  evidence,  and  the 
jury  so  find,  that  the  defendant  in  error 
did  not  know  that  the  bevel-wheel  was 
uncovered,  and  that  the  shield  was  not 
on.  Now,  on  this  state  of  facts,  separate 
and  apart  from  any  contractual  rela- 
tions, or  any  question  as  to  the  attitude 
of  these  parties  as  master  and  servant, 
the  operation  of  this  machine  in  its  dan- 
gerous condition  Imposed  a  duty  on  the 
ovvners  and  operators  thereof  towards 
all  who  were  engaged  in  the  work,  or 
who  by  any  possibility,  in  the  discharge 
of  duty,  or  in  the  performance  of  lal)()r, 
might  be  brought  in  contact  with  It,  that 
was  certainly  diHregarded.  F'orit  may  be 
stated  ns  a  genera  I  rule  that  as  to  any  volun- 
tary act  which  may  naturally  result  in  the 
Injury  of  another  the  actor  mustsee  to  It, 
at  his  peril,  that  injury  does  not  follow,  or 
he  must  respond  In  damages  therefor,  and 
this  is  true  regardless  of  the  motive  or  the 
degree  of  care  with  which  the  act  is  per- 
formed. Hay  V.  CohoesOo.,  2  N.  Y.  159; 
Tremaln  v.  Cohoes  Co.,  Id.  163;  Cahlll  v. 
Eastman.  18  Minn.  324,  (Gil.  202;)  Phlnlzy 
V.  Augusta,  47  Ga.  260;  St.  Peter  v.  Ucni- 
Bon,  oH  N.  Y.  416;  Wilson  v.  New  Bedford, 
lOS  Mass.  261 ;  Scott  v.  Bay,  8  Md.  431 ; 
Cooper  V.  Bandali,  53  111.  24;  Railway  Go. 
v.  Eagles,  9  Colo.  544,  13  Pac.  Rep.  696. 
This  nile  applies  to  these  plaintiffs  in  er- 
ror in  all  its  vigor.  They  operated  the 
machine  with  the  knowledge  that  the  un- 
covered wheel  was  imminently  dangerous 
to  those  working  around  it.  They  did 
this,  too,  after  warnings  that  injurious 
conseqnences  were  liable  to  follow  such 
use.  The  Injuries  reoulting  to  thedpfend- 
antln  error  were  the  natural  and  probable 
result  of  the  use  of  this  machine  with 
the  cogs  and  wlieel  in  this  uncovered  con- 
dition. Its  danger  was  foreseen  and 
pointed  out  to  the  owners,  and  the  duty 
was  imposed  upon  them  to  adopt  every 
possible  precaution  to  avoid  such  a  conse- 
quence. It  seems  clear  to  us,  under  the  un- 
contradicted evidence  respecting  the  dan- 
ger of  operating  the  machine  in  such  man- 
ner, and  of  the  knowledge  of  the  Mas- 


tins  of  the  danger,  and  of  the  want  of 
knowledge  on  the  part  of  the  defendant 
in  error  that  the  wheel  was  uncovered, 
that  the  right  of  recovery  is  clear  and  un- 
doubted. It  was  an  net  of  practical  ne- 
cessity that  the  machine  should  be  oiled, 
as  the  business,  both  of  the  Mastlns  and 
Pampella,  was  to  be  expe<lited  by  it.  The 
feeder,  whose  business  or  duty  it  was  to 
oil  when  the  other  feeder  was  actively  en- 
gaged at  the  mouth  of  the  machine,  was 
prostrate  on  the  ground,  sick  and  disabled. 
Any  one  working  about  the  machine,  ei- 
ther for  tlie  Mastlns  or  for  Pampella,  or 
tor  both,  could  be  called  upon  to  do  this 
special  work,  but  when  called  upon  was 
entitled  to  have  all  the  necessary  protec- 
tion to  save  him  harmless  while  perform- 
ing the  special  labor.  We  do  not  under- 
stand that  there  is  any  cast-iron  rule  that 
forbids  a  man  who  Is  engaged  in  pitching 
from  the  stack  from  attempting  to  oil  tiie 
machine  at  the  request  of  any  one  whose 
duty  it  is  to  see  that  the  machine  is  in 
proper  working  condition.  The  evidence 
In  tills  particular  case  shows  clearly  that, 
If  the  shield  had  been  on  and  the  wheel 
covered,  any  person  could  have  ollel  the 
machine  without  any  danger  to  life  or 
limb;  hence  tlie  immediate,  adequate,  and 
efficient  cause  of  the  injury  is  found  in  the 
fact  that  the  wheel  was  negligently  and 
knowinjjly  left  uncovered  by  these  plain- 
tiffs in  error.  Whatever  intermediate  acts 
may  have  been  committed  by  Kankin  or 
by  other  employes,  the  injury  must  rest 
for  an  etflcicnt  cause  on  this  act  of  negli- 
gence of  the  plaintiffs  in  error.  On  gener- 
al considerations  growing  out  of  the  con- 
tract and  the  nature  of  the  employment  of 
the  defendant  in  error,  be  was  bound  to 
do  and  luirform,  within  reasonable  limits, 
any  ordinary  act,  expediting  the  business 
in  which  all  parties  there  present  were 
engaged,  that  might  be  requested  or  de- 
manded of  him.  He  was  designated  by 
some  one  in  authority  to  pitch  from  the 
stack,  and  he  was  directed  by  one  who 
had  authority  to  feed  the  machine  and  to 
see  that  it  was  running  properly,  and  to 
oil  the  machine.  Both  of  these  acts,  and 
his  faithful  performance  of  them,  were 
necessary  ones,  and  expedited  the  busi- 
ness of  both  the  .Mastlns  and  Pampella, 
and  resultetl  to  their  benefit.  We  do  not 
understand  that  the  defendant  in  error 
was  either  a  volunteer  or  an  interraed- 
dler,  in  the  common  acceptation  of  the 
term.  He  was  there  as  an  employe  of 
Pampella,  to  perform  the  labor  assigned 
him,  sutijectto  the  orders  and  directions  of 
those  who  had  charge  of  the  various 
branches  of  the  work.  Pampella  and  the 
Mastlns  were  associated  together  for  a 
common  purpose,  and  to  do  a  particular 
part  of  the  work.  In  the  aljsence  of  some 
spechil  controlling  direction,  the  duty  of 
the  defendant  in  error  was  to  do  and  per- 
form all  acts  rcqueHted  of  him  that  were 
reasonable  and  he  was  capable  of  doing, 
to  expedite  the  associated  effort.  It  the 
shield  had  covered  the  wheel,  it  would 
have  been  a  very  ordinary  act  to  have 
oiled  the  machine,  when  directed  to  do  so 
by  the  person  that  all  agree  was  charged 
with  the  duty  of  seeing  that  it  was  prop- 
erly oiled ;  hence  we  regard  all  this  conteui 
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tlon  about  the  defendant  In  error  being  a 
volunteer  or  Intermeddler  aa  having  no 
force  or  bearing.  He  was  rlglitfully  there. 
It  88  a  part  of  his  duty,  under  bis  con- 
tract of  employment,  to  do  and  perform 
all  ordinary  acts  of  which  he  was  capa- 
ble, and  which  bu  was  directed  to  do  by 
those  having  charge  of  the  work,  that 
was  necesBarily  included  in  its  practical 
operation.  Hence  it  seems  that  there  is  a 
direct  re-tponsibility  to  him  by  reason  of 
his  richtful  presence  there,  and  his  lawful 
participation  in  the  work  on  the  part  of 
the  Mastine,  Independent  of  the  inquiry 
as  to  whether  ho  was  an  employe  of  the 
farmer  or  the  owners  of  the  machine. 

It  seems  to  be  an  established  fact  in 
this  case  that  the  opera  tlon  of  the  machine 
with  the  uncovered  wheel  was  immi- 
nently dangerous,  and  this  is  equivalent 
to  saying  that  the  owners  of  the  machine 
were  guilty  of  gross  negligence  in  its 
operation.  The  great  bodily  harm  of 
some  one  working  about  the  machine, 
without  the  knowledge  that  the  wheel 
was  uncovered,  was  the  natural  and 
almost  Inevitable  consequence  of  such 
gross  negligence.  The  uncovered  condi- 
tion of  the  wheel  imposed  upon  its  owners 
the  exercise  of  the  highest  degree  of  cnu  tlon. 
This  Increase  of  duty  arose  out  of  the 
nature  ot  the  business,  and  the  danger  to 
others  incident  to  the  operation  of  the 
machine.  The  duty  of  exercislug  great 
caution  by  the  owners  of  the  machine  did 
not  arise  out  of  the  contract  with  Pam- 
peUa  to  do  his  threshing,  but  grew  out 
of  the  wrong  being  done  by  the  use  of  au 
uncovered  wheel  known  by  them  to  be 
imminently  dangerous.  The  owner  ot 
a  horse  and  cart,  who  leaves  them  unat- 
tended iu  the  street,  is  liable  for  any 
damage  which  may  result  from  his  negli- 
gence. Lynch  v.  Nurdin,  1  Adol.  &  E.  (N. 
S.)  29;  Ulidge  v.  Goodwin,  5  Oar.  &  P. 
190.  The  owner  of  a  loaded  gun,  who 
puts  it  into  the  hands  of  a  child, by  whoFe 
indiscretion  it  is  discharged.  Is  liable  for 
damages  occasioned  by  the  discharge. 
Dlxun  V.  BeU,  5  Muule  &  S.  198.  The 
general  rule  is  that  damages  for  which  a 
party  is  liable  are  those,  and  those  ouly, 
which  are  the  natural  and  necessary 
consequences  of  his  acts.  Kellogg  v.  Rail- 
road Co.,  26  Wis.  267;  Ryan  v.  Railroad 
Co.,  35  N,  Y.  211.  There  is  this  marked 
distinotinn  between  an  act  of  negligence 
imminently  dangorons  and  one  that  is 
not  so.  the  guilty  party  being  liable  in 
the  former  case  to  the  party  injured, 
whether  there  was  any  relation  of  con- 
tract between  them  or  not,  but  not  so 
in  the  latter  case.  Colegrove  v.  Railroad 
Co.,  6  Duer,  410;  Burke  v.  De  Castro,  11 
Hun,  357.  Where  contractors  entered  into 
a  contract  to  put  a  cornice  on  a  mill,  the 
mill-owners  to  furnish  the  necessary  scaf- 
folding, and  the  scaffolding  furnished, 
being  defective,  fell  and  killed  an  em- 
ploye of  the  contractors,  the  mill-ownera 
were  held  liable  because  the  Injury  was 
the  natural  consequence  of  their  negli- 
gence in  constructing  the  scaffolds. 
Coughtry  v. Woolen  Co.,56  N.  Y.128;  Cook 
v.  Dock  Co.,  1  Hilt.  437;  Smith  v.  Roll- 
load  Co.,  19  N.  Y.  l-W.  So,  In  this  case, 
the  injury  to  the  defendant  in  error  was 


the  natural  eonseqnence  of  the  gross 
negligence  of  the  owners  of  the  threshing- 
machine  In  leaving  the  wheel,  with  its 
imminently  dangerous  cogs,  uncovered. 
That  it  was  dangerous  to  human  life  and 
limb  is  unquestioned.  That  the  Mastins 
knew  it  was,  is  conclusively  established. 
Despite  the  warnings  of  friends  and  neigh- 
bors, they  persisted  in  its  use  in  this 
dangerous  condition.  The  natural  result 
of  this  gross  negligence  was  the  serious  in- 
Jury  of  the  defendant  in  error.  Their  an- 
swer to  bis  demand  for  damages  is  that 
be  was  not  their  servant.  This  answer, 
addressed  to  a  man  who  was  there  in  the 
regular  course  ot  employment,  to  aid  the 
accomplishment  ot  the  very  work  for 
which  the  owners  of  the  machine  had 
brought  it  to  the  farm  of  Pampella.  is  not 
a  sutUdent  one.  His  duty  was  to  do  and 
perform  such  acts  as  assisted  In  the  accom- 
plishment of  the  common  design.  He  did 
not  direct  the  work,  or  bad  no  right  to,  or 
was  not  appointed  or  selected  for  that 
purpose.  His  duties  were  assigned  by 
those  who  had  the  controlling  authority, 
or  by  those  who  seemed  from  the  ordinary 
course  of  affairs  to  be  iu  authority.  His 
duty  was  obedience  to  the  directions  of 
those  in  authority.  In  obedience  to  a  di- 
rection, a  request,  or  a  command  by  one 
who  was  in  actual  control  of  the  ma- 
chinery, he  attempted  to  oil  the  cylinder. 
The  act  attempted  appears  to  have  been 
one  ot  absolute  necessity,  requiring  im- 
mediate attention.  It  was  an  ordinary 
act,  unattended  with  danger,  that  any 
reasonably  prudent  man  could  perform 
without  injury,  if  it  bad  not  been  tor  the 
gross  negligence  of  the  Mastins.  Raukin, 
who  made  the  request  or  gave  the  direc- 
tion, was  in  sole  charge  of  that  part  ot 
the  machinery  about  which  the  request 
was  made  and  the  direction  given.  He 
had  been  in  charge  tor  two  days,  with  the 
knowledge,  consent,  and  approval  of  the 
owners  of  the  machine.  The  writer  of  this 
opinion  is  clear  in  his  conviction  that, 
under  these  circnmstances,  Rankin  was, 
for  all  legal  purposes,  the  employe  of  the 
Mastins,  In  charge  of  this  branch  of  thn 
machinery,  responsible  for  its  successful 
operation,  and  fully  authorized  and  em- 
powered to  do,  or  cause  to  be  done,  any 
act  that  was  necessary  for  the  accomplish- 
ment of  tliat  part  of  the  work.  That  the 
defendant  in  error,  by  reason  ot  his  em- 
ployment there,  was  subject  to  all  rea- 
sonable orders  and  directions  necessary  to 
the  sate  conduct  ot  the  business  by  those 
in  authority,  and  that  as  a  matter  of  law 
he  was  an  employe  of  the  Mastins  tn  the 
same  extent,  and  to  the  same  degree,  as 
if  he  had  been  directly  employed  by  them. 
That  tlie  relation  of  master  and  servant 
was  established  between  them  by  reason 
of  his  employment  by  Pampella  to  engage 
in  the  associated  work  of  the  Mastins  and 
Pampella,  and  that  the  Mastins  are  liable 
to  him  for  injuries  caused  by  their  gross 
negligence  because  of  said  employment. 
And  that  they  are  liable  both  because 
they  used  this  dangerous  machinery  with 
the  knowledge  of  its  danger,  and  because 
they  failed  to  exercise  reasonable  care  to 
protect  an  employe.  The  instructions  of 
the  court  complained  of,  being  in  sub- 
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Btantial  conformity  to  these  views,  are 
not  erroneous.  We  recommend  that  the 
Judgment  be  aflQrmed. 

Per  CuRiiiM.    It  is  so  ordered;  all  the 
Justices  concurring. 


(47  Kan.  38) 


Hkizer  V.  Pawbky. 


(Supreme  Court  of  Kan»as.    July  9, 1891.) 
Abkest— Action  on  Bond — Appeal — Supbb- 

SGDEAS. 

The  Institution  of  procoedines  in  error  In 
the  supreme  court,  and  the  giving  of  a  supersede- 
as bond,  under  sections  551,  HS'i,  of  the  Civil  Code, 
will  not  prevent  the  plaintiff  below  from  main- 
taining an  action  upon  a  bond  given  to  secure  the 
discharge  of  the  defendant  from  arrest  in  the 
original  case.  A  giipersedeag  bond  only  stays 
the  execution  of  a  judgment  or  final  order  sought 
to  bo  re^rersed.  Railroad  Co.  v.  Andrews,  84 
Kan.  563,  9  Pac.  Rep.  213,  followed. 
{Sullftbua  by  Qreen,  U.) 

CommiHsioners'  decision.  Error  from 
district  court.  Barton  county;  An8bl  B. 
Clark,  Judge. 

Vole  Bros.,  for  plaintiff  in  error.  J. 
W.  Clark,  for  defendant  in  error. 

Gbeen,  C.  This  was  an  action  upon  a 
bond  executed  by  the  plaintiff  in  error  in 
an  action  commenced  by  the  defendant  in 
error  against  U.  M.  Fordliam,  in  which 
an  order  of  arrest  had  been  procured. 
The  bond  sued  ou  bad  been  given  in  the 
district  court  of  Barton  county,  to  obtain 
the  discharge  of  Fordham  from  arrest. 
The  original  suit  of  Elizabeth  Pawsey 
against  H.  M.  Fordham  was  prosecuted 
to  judgment  October  15,  1886,  and  the  or- 
der of  arrest  was  sustained  by  the  district 
court.  On  the  24th  day  of  January.  1887, 
B.  M.  Fordham  tiled  in  this  court  a  peti- 
tion in  error  and  case  made,  with  a  bond 
for  costs,  wherein  be  sought  tu  have  re- 
viewed certain  alleged  errors  in  the  case 
of  Elizabeth  Pawsey  against  H.  M.  Ford- 
ham, and  filed  a  triipemecleas  bond  on  the 
7th  of  March  following  In  the  ofHce  of  the 
clerk  of  the  district  court,  tu  stay  the  issu- 
ance of  an  execution  on  the  judgment  ren- 
dered until  that  case  could  be  determined 
in  this  court.  This  at-tlon  was  com- 
menced after  the  fllinfc  and  approval  of  the 
Hnpersedeas  bond, and  was  therefore  pend- 
ing in  the  district  court  of  Barton  county 
at  the  same  time  the  original  case  was  for 
bearing  in  this  court.  It  Is  contended  by 
the  plaintiff  In  error  that  the  approval  of 
the  undertaking,  under  sections  551  and 
552  of  theCivil Code, stayed  all  proceedings 
until  the  cause  should  Ite  finally  determined 
In  this  court.  The  condition  of  the  bond 
sued  on  was  that  "the  said  II.  M.  Ford- 
hnm  should  in  his  own  proper  person  ap- 
pear, if  jndgnient  should  be  rendered 
against  him,  and  render  himself  amenable 
to  the  process  of  the  court  thereon."  It 
was  established  that  an  execution  was  is- 
sued upon  the  judgment  against  the  body 
of  Fordham,  and  placed  in  the  hands  of 
thesberiO,  who  returned  the  same  on  the 
6th  day  of  March,  1887,  indorsed,  "Not 
found."  This  was  done  before  the  ap- 
proval of  the  supersedeas  bond.  This  ac- 
tion was  commenced  on  the  7th  day  of 
May,  1887,  but  was  not  tried  in  the  dis- 


trict court  nntil  the  Judgment  in  the  orig- 
inal case  of  Pawsey  against  Fordham  bad 
been  affirmed  by  this  court.  It  Is  insisted 
by  the  defendant  in  error  that  the  pend- 
ency of  tbe  original  suit  in  this  court, 
without  any  stay-bond  having  been  filed 
until  after  the  return  of  the  execution,  did 
not  preclude  the  commencement  of  this 
acti<m;  that  the  return  of  tbe  execution, 
as  made  by  the  sheriff,  fixed  the  liability 
of  tbe  plaintiff  in  error,  under  sections  165 
and  167  of  theCivil  Code;  and  that  an  action 
might  be  brought  at  any  time  after  tbe 
liability  had  been  fixed.  This  court  has 
decided  that  the  institution  of  a  proceed- 
ing in  error  in  tbe  supreme  court  does  not, 
of  Itself,  operate  to  suspend  further  pro- 
ceedings in  the  case  in  the  court  below; 
nor  will  the  giving  of  the  undertaking  pro- 
vided for  in  sections 551  and  552of  the  Civil 
Code  suspend  proceedings  in  the  district 
court  further  than  to  stay  execution  of 
tbe  judgment  or  final  order  sought  to  be 
reviewed.  KaJlroad  Co.  v.  Andrews,  34 
Kan.  563,  9  Pac.  Rep.  213.  In  the  opinion 
the  law  is  stated :  **  In  none  of  the  pro- 
visions of  the  Code,  however,  Is  the  under- 
taking made  to  stay  any  of  the  proceed- 
ings beyond  the  issuance  of  an  execution 
to  enforce  tbe  judgment  or  final  order  of 
the  court  below."  That  case  settles  tbe 
only  question  involved  In  this  case  in  fa- 
vor of  tbe  defendant  in  error.  Proceed- 
ines  against  the  ball  could  have  been 
stayed,  under  section  172  of  the  Civil  Code, 
or  paragraph  1930  of  the  General  Statutes  of 
1889,  upon  proper  application  to  this 
court.  It  in  recommended  that  the  judg- 
ment of  tbe  district  court  be  affirmed. 

Per  Curiam.    It  is  so  ordered;  all  the 
Justices  concurring. 


(47  Kan.  26) 

WoonMAN  et  al.  v.  Inxes  et  ah 
(Supreme  Court  of  Kansas.     July  9, 1891.) 

Contracts — Pdblic  Polict  —  Location  op  Post- 
OrFicE. 
Whore  the  general  public  has  an  interest 
in  the  location  of  a  public  office,  liice  that  of  a 
post-ofUce  in  a  city,  a  contract  to  induce  the  re- 
tention of  the  post-office  at  a  given  point,  thereby 
restrictinp   its   location  in  the  city  to  one  place 
only  for   individual   benefit  or   personal  gain,  ia 
against  public  policy,  and  not  enforceable. 
(Syllabus  by  tiie  Court.) 

Error  from  district  court,  Sedgwick 
county;  C.  REEn,  Judg^e. 

Harris  Jk  Vermillion,  for  plaintiffs  in  er- 
ror.   Oalo  Jt  iVail,  lor  defendants  In  error. 

HoRTON,  C.  J.  The  material  facts  of 
this  case  are  as  follows:  The  firms  of 
Innes  &,  Ross  and  Aldrlch  &  Brown,  in 
1882.  owned  property  and  were  engaged  in 
business  on  Main  street.  In  the  city  of 
Wichita,  in  this  state,  near  the  building 
where  the  post-office  in  Wichita  was  kept. 
They  were  desirous  of  having  tbe  post- 
office  remain  In  the  building  near  their 
place  of  business,  and,  as  an  Inducement 
to  have  the  post-office  remain  In  the  build- 
ing, on  tbe  1st  of  October,  1882,  they  exe- 
cuted and  delivered  to  W.  C.  Woodman 
their  written  contract,  whereby  they 
agreed  to  pay  him,  as  part  of  the  rent  fur 
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the  poBt-office  balldlns,  the  anm  ol  $75 
every  three  months.  The  poet-offlce  was 
eontinnall^  kept  in  the  building  on  Main 
street  np  t<^'tbe  Ist  of  October,  18S6,  and 
the  firms  of  Innes  &  Ross  and  Aldrich  & 
Brown  paid  the  rent  up  to  the  Ist  day  of 
October,  1885,  but  refused  thereafter  to 
pay  any  further  rent.  On  the  24th  of  De- 
cember, 1886,  W.  C.  Woodman  commenced 
bis  action  to  recover  $303.96  for  the  bal- 
ance of  the  rent  which  he  claimed  to  be 
due  npon  the  written  contract.  While  the 
action  was  pending  In  the  court  below, 
W.  C.  Woodman  died,  and  his  executors 
were  subatituted  by  the  order  of  the  court 
as  plaintiffs.  Upon  the  trial,  the  defend- 
ant objected  to  the  introduction  of  any 
«Tidence.  The  court  sustained  the  objec- 
tion, holding  that  the  contract  was 
against  public  policy,  and  therefore  void. 
We  approveof  the  ruling  of  the  trial  court. 
It  waa  decided  in  Railroad  Co.  t.  Ryan,  11 
Kan.  602,  that  a  contract  not  to  have  or 
use  a  depot  within  three  miles  of  a  given 
point  was  againnt  public  policy,  and  void. 
It  was  said  in  that  case,  among  other 
things,  that  "railroad  corporations  are, 
as  we  have  seen,  public  agencies,  and  per- 
form a  public  duty.  They  are  agencies 
created  by  the  public,  witli  certain  privi- 
leges, and  subject  to  certain  obligations. 
A  contract  that  they  will  not  discharge, 
or  by  which  they  cannot  discharge  those 
obligations,  is  a  brencb  of  that  public 
duty,  and  cannot  be  enforced.  They  are 
under  obligations  to  use  the  ntmost  hu- 
man sagacity  and  foresight  In  the  con- 
struction of  their  roads  to  prevent  acci- 
dents to  passengers.  A  contract  that 
they  will  not  use  such  sagacity  and  fore- 
sight certainly  cannot  be  upheld.  They 
are  under  obligations  to  employ  skillful 
and  competent  engineers  to  manage  their 
engines,  and  otlier  competent  employes  to 
superintend  and  take  care  of  the  running 
of  their  trains.  A  contract  that  they  will 
not  employ  such  ag^ents  and  servants  Is 
certainly  void.  They  are  bound  to  furnish 
reasonable  facilities  for  the  transporta- 
tion of  freight  and  passengers,  both  as  to 
the  quality  and  quantity  of  cars  and 
coaches,  and  the  number  of  trains,  and  a 
contract  not  to  furnish  such  facilities  will 
not  be  tolerated.  So,  though  one  train  a 
day,  with  one  freight-car  and  one  passen- 
ger coach,  might  be  at  present  amply  sutfl- 
clent  to  do  all  the  business  between  two 
given  places,  yet  a  contract  never  to  run 
but  the  one  train  a  day,  with  the  one  car 
and  coach,  could  not  be  upheld,  for  the 
necessities  of  trade  and  travel  are  vary- 
ing, and  it  is  the  duty  of  the  company  to 
adjust  Its  capacities  and  facilities  for  bnsi- 
ness  to  these  varying  necessities.  Upon 
the  same  principle,  it  is  the  duty  of  a  rail- 
road company  to  furnish  reasonable  depot 
facilities.  The  number  and  location  of  the 
depots,  so  as  to  constitute  reasonable 
depot  facilities,  vary  with  the  changes 
and  amount  of  population  and  business. 
A  contract  to  leave  a  certain  distance 
along  the  line  of  the  road  destitute  of 
depots  is  in  contravention  of  thi.s  duty. " 
Under  the  allegations  of  the  petition,  the 
location  of  the  post-ofilce  in  this  case  was 
to  be  restricted  to  one  place.  The  govern- 
ment locates  only  one  poiit-offlce  in  a  city, 


and  Bnch  office  ta  a  pnbltc  one,  and  th» 
general  public  baa  an  interest  in  the  loca- 
tion of  tiie  office.  Any  contract  which  is 
made  for  the  purpose  of  securing  the  loca- 
tion of  such  an  office,  or  which  prevents, 
or  tends  to  prevent,  tlie  change  or  remov- 
al of  such  an  office,  when  the  necessities  of 
business  or  the  Interest  of  the  public  de- 
mand a  change  or  removal,  tends  to  the 
injury  of  the  public  service,  and  therefore 
is  against  public  policy.  Such  contracts 
as  referred  to  in  the  petition  tend  to  im- 
properly influence  those  engaged  in  the 
public  service,  and  also  tend  to  subordi- 
nate the  public  welfare  to  individual  con- 
venience or  gain.  Parties  should  not  be 
permitted  to  make  contracts  which  indaoe 
personal  or  private  interest  to  overbear 

Enbllc  duty  or  public  welfare.  County 
odge  V.  Crary,  98  Ind.  238.  Counsel  for 
plaintiffs  say  that  the  written  contract  of 
the  parties  is  enforceable,  because  it  is  not 
shown  that  it  is  unfair,  or  that  any  undne 
influence  was  to  be  used  to  retain  the 
post-office  on  Main  street.  Such  contracts 
lead  to  secret.  Improper,  and  corrupt  in- 
fluence, to  the  injury  of  the  public.  In  this 
view,  we  cannot  think  it  good  policy  for 
the  courts  to  enforce  such  contracts.  "All 
agreements  for  pecuniary  considerations, 
to  control  the  business  operations  of  the 
government,  or  the  regular  administra- 
tion of  Justice,  or  the  appointments  to 
public  offices,  or  the  ordinary  course  o( 
legislation,  are  void,  as  against  public  pol- 
icy, without  reference  to  the  question 
whether  improper  means  arecontemplated 
or  used  In  their  execntion.  The  law  looks 
to  the  general  tendency  of  such  agree- 
ments; and  it  closes  the  door  to  tempta- 
tion, by  refusing  them  recognition  in  any 
of  the  courts  of  the  country. "  Tool  Co. 
V.  Norris,  2  Wall.  45.  If  W.  C.  Woodman 
had  no  control  over  the  location  of  the 
post-office,  or  if  be  could  not,  by  his  Influ- 
ence, representations, or  otherwise,  induce 
the  United  States  post-office  department 
to  permit  him  to  retain  the  post-office  npon 
Main  street,  then  the  contract  sued  upon 
was  wholly  without  conelderation,  and 
for  that  reason  ought  not  to  be  enforced. 
The  case  of  Beal  v.  Polhemus,  67  Mlcb.  180, 
84  N.  W.  Rep.  532,  which  is  referred  to  as 
fully  sustaining  the  petition,  is  somewhat 
different  in  Its  facts,  but  all  said  therein  is 
not  satisfactory  to  us.  The  judgment  ut 
the  district  court  will  be  affirmed.  All  the 
Justices  concnrring. 


"~~~~  (46  Kan.  769) 

Missouri  Pac.  R.  Co.  v.  Sbumakkr.! 

{Supreme  Court  of  Kansas.    July  9, 1891.) 

AmiALB  .^T  Laboe— Injurin  oh  BJULBOU)— 

EVIDBSCB. 

1.  When  ttie  owner  of  a  farm,  by  an  arranga- 
ment  -rrith  the  occupant  of  an  adjoining  farm, 
allows  his  stock,  with  which  is  a  bull  more  than 
a  year  old,  to  run  across  the  line  on  the  latter 
farm  to  graze,  and  both  farms  are  othervrise  in- 
closed, such  l>nll  is  not  running  at  large,  within 
the  meaning  of  paragraph  GT25,  Gen.  Bt  18S9. 

2.  Where  the  answer  of  a  tritness  is  not  re- 
sponsive to  the  question  put  to  liim,  an  objection 
to  the  question  is  not  available  on  error.  There 
must  be  a  motion  to  strike  out  the  answer. 

8.  Record  examined,  and  /teld,  that  tlie  wit- 

1  Rehearing  pending. 
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ness  Hagruder  had  shown  himself  qualified  to 
testify  to  the  value  of  the  bull  iu  suit  as  £lu  ex- 
pert. 
{Syllabus  hy  Strang,  C.) 

CoininlsslonerB*  decision.  Error  from 
district  court,  Miami  county;  J.  P.  Hi.n'D- 
M.\N,  Jadge. 

\V.  A.  Johnson,  for  plaintiff  in  error. 
Jobu  C.  Sheridan,  for  defendant  in  error. 

Strang,  C.  Action  for  damages  under 
tlie  stock  law  of  lis74.  December  14,1887, 
LiBvina  Shuraaker  was  the  owner  of  a 
farm,  upon  which  she  resided,  in  Miami 
count.7,  Kan.  At  that  time  the  Missouri 
Pacific  Railroad  Company  operated  a  line 
of  railroad  tbrouj^h  said  county,  and 
thruueh  and  across  the  said  farm  of  La- 
Vina  Sbumalier.  She  alleges  that  the 
right  of  way  of  said  railroad  through  her 
farm  was  uot  sufficiently  fenced;  and 
that,  in  the  operation  of  Its  train  of  curs 
upon  said  railway  across  her  farm,  the 
defendant  below,  on  said  14tb  day  of  De- 
cember, 1S87,  killed  two  cows  and  injured 
a  bull,  the  property  of  her,  the  said  Lavl- 
na  Sliumaker,  whereby  she  suffered  loss 
and  was  damaged  in  the  sum  of  $155. 
Demand  was  made  upon  the  company  for 
the  amount  of  damageso sustained,  which 
was  refused,  and  suit  therefor  was  com- 
menced July  5,  1888,  before  a  justice,  who 
rendered  judgment  for  the  plaintiff.  De- 
fendant appealed,  and  the  case  was  tried 
in  the  district  court  of  Miami  county,  he- 
fore  the  court  and  a  jury,  resulting  in  a 
Terdict  for  the  plaintiff  below  in  the  sum 
of  $120  as  damages,  and  $35  as  a  reasona- 
ble attorney's  fee.  Motion  for  new  trial 
was  overruled ,  and  the  company  brings 
the  case  up  for  review.  The  first  conten- 
tion of  the  counsel  for  the  plaintiff  in  error 
is  that  the  court  erred  In  permitting  the 
witnras  W.  W.  Magruder  to  give  bis  opin- 
ion of  the  value  of  the  bull  alleged  to  have 
been  injured.  It  is  insisted  that  the  wit- 
ness had  not  shown  himself  competent  to 
answer  the  question  put  to  him.  The 
question  was  as  follows:  "You  may  state 
what  the  value  of  a  Hereford  bull  three 
years  and  a  half  old,  ol  average  size,  was 
in  tbe  community  in  which  she  lived  last 
December.  Answer.  I  should  think  that 
ball  ought  to  have  brought  $60  for  breed- 
ing purposes,  for  which  I  bought  him,  and 
for  wbicb  Isold  him."  Perhaps  a  8u£9- 
cient  annwer  to  tbe  objection  interposed 
to  tbis  evidence  is  that  no  motion  was 
made  to  strike  out  the  answer  to  the 
qnestlon  objected  to.  It  will  readily  be 
seen  that  tbe  answer  is  not  i-eBponsive  to 
tbe  question,  and  hence,  though  tho  ques- 
tion may  be  objectionable,  it  requires  a 
motion  to  strike  out  to  get  rid  of  the  an- 
swer, and  a  refusal  by  the  court  on  which 
to  base  an  objection.  The  question  was 
general  and  hypothetical,  while  the  an- 
swer relates  specifically  to  tbe  bull  in  suit, 
and  puts  a  value  on  bim  for  a  particular 
purpose  or  use  not  mentioned  in  tbe  ques- 
tion. But  a  review  ol  the  examination  of 
the  witness  Magruder,  we  think,  shows 
him  qualified  to  testify  as  an  expert  ou 
the  question  of  the  value  of  the  bullin  suit. 
He  testified  he  was  a  farmer,  had  been 
engaged    in  raising,  buying,  and  selling 


cattle  since  1848,  during  which  time  be  had 
bandied  blooded  and  other  stock ;  that 
be  lived  but  15  or  16  miles  from  Mrs.  Shu- 
raaker; that  he  knew  what  price  cattle 
were  selling  for  from  time  to  time  in  Mi- 
ami county:  that  he  thought  he  knew  the 
price  of  cattle  in  the  neighborhood  of  Mrs. 
Shuuiaker  at  tbe  time  her  cattle  were  in- 
jured, and  that  be  judged  from  the  price 
he  and  others  around  him  were  selling' cat- 
tle for  at  the  time;  that  he  had  bought 
the  bull  iu  question,  and  sold  him  to  Mrs. 
JShumaker.  We  think  this  evidence  dis- 
closes such  an  acquaintance  on  the  part 
of  Magruder  with  the  cattle  business  iu 
Miami  county,  and  in  the  general  neigh- 
borhood of  the  localU.v  where  the  injury 
occurred,  as  to  qualify  him  to  testify  as  an 
expert  upon  tbe  question  of  the  value  of 
cattle  there  at  that  time,  and,  if  so,  then 
neither  the  question  objected  to,  nor  the 
answer  thereto,  was  objectionable,  for 
any  reason  given.  Tbe  answer,  then,  was 
objectionable  only  because  it  was  not  re- 
sponsive to  the  question,  and,  as  there 
was  no  motion  to  strike  it  out,  tbe  plain- 
tiff iu  error  cannot  be  heard  to  complain 
ou  that  account.  In  tiie  second  assign- 
ment It  Iscontended  that  tbe  cattle  of  Mra. 
Shumaker  were  running  at  large  when  in- 
jured, and  that,  therefore,  no  recovery  can 
he  had,  so  far  as  any  injury  to  the  bull  is 
concerned,  because  it  was  permitted  to  be 
and  run  at  large  in  violation  uf  the  stat- 
utory law  of  tbe  state;  that  b.v  permit- 
ting her  bull  to  run  at  large  Mra.  Shu- 
maker was  guilty  of  such  negligence  as  de- 
feats any  right  of  recovery  on  her  part,  so 
far  as  any  injury  to  the  bull  is  concerned. 
The  questiou,  under  this  assignment  of 
error,  then,  Ih,  was  the  bull  running  at 
large,  within  tbe  meaning  of  our  statute, 
at  the  time  of  bis  injury  by  the  company's 
train?  Paragraph  6725  of  tbe  General 
•Statutes  of  1889,  so  far  as  it  relates  to  this 
question,  reads  as  follows:  "It  any  bull 
over  one  year  old  *  *  *  be  permitted  to 
run  at  large,  tlie  ownerof  tbesame  shall  be 
guilty  of  a  misdemeanor,  and  on  convic- 
tion thereof  shall  be  fined  for  tbe  first  of- 
fense five  dollars,  and  for  every  subse- 
quent offense  shall  be  fined  ten  dollars." 
If  the  bull  was  running  on  tbe  inclosed 
premises  of  Mrs.  Shumaker,  he  would  not 
be  runningat  large,  within  the  meaning  of 
the  above  paragraph,  though  the  right  of 
way  of  the  railway  company  through  her 
farm  wasnotfenced.  Gooding  v.  Railroad 
Co.,  SaKan. 150,4  Pac.Rep.136.  Within  the 
meaning  of  the  above  case,  wo  assume 
that  the  bull  would  not  be  running  at 
large,  under  paragraph  6725  abovequoted, 
though,  by  an  arrangement  between  Mrs. 
Sliumaker  and  the  occupant  of  the  Stevens 
farm,  he  was  permitted  to  pass  from  bei 
farm  upon  the  Stevens  farm  for  grazing 
purposes,  provided  the  latter  was  inclosed. 
The  evidence  shows  that  these  farms  lie 
adjacent  to  each  other,  aud  each  farm  was 
inclosed  with  a  suflicieut  fence  on  all  sides, 
except  on  tbe  south  side;  that  tbe  Shu- 
maker farm  is  fenced  part  of  the  way  on 
the  Bontii  side,  and  the  stream  known  as 
"  Wea  Creek  "  incloses  this  farm  the  balance 
of  the  way  on  that  side;  and  this  strenm 
alflu  abuts  tbe  wbule  south  side  of  the 
Stevens  farm,  thus  completing  theiuclos- 
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nre  of  that  farm.  The  evidence,  In  this  con- 
nection,  HhowB  that  the  stream  Itself,  be- 
ing wide  and  deep,  and  its  banlcs  bieh  and 
abrupt,  is  of  such  a  character  that  the 
cattle  do  not  cross  it,  except  occasionally, 
when  the  stream,  and  the  ground  conuti- 
tutlng  the  approaches  thereto,  where  the 
banks  are  not  too  high  and  abrupt  to  ad- 
rait  of  pnaaage,  are  Irozen  solid  enough  to 
bear  their  weight;  that  they  cannot  cross 
at  all  when  notfrozen  over,  without  swim- 
ming, the  banks  where  low  being  nilry  and 
dilficult  of  passage.  From  a  summary  of 
the  evidence  on  this  queution,  we  think  it 
may  besaid  that,  with  the  fences  and  Wea 
creek  surrounding  the  Shumaker  and 
Stevens  farms,  they  were  "Inclosures, " 
within  the  meaning  of  Gooding  v.  Rail- 
road Co.,  above  cited.  There  Js  nothing  in 
the  statute  that  requires  a  bull  over  one 
year  of  age  to  becouflned,uor  is  there  any- 
thing prescribing  tbecbaracter  of  restraint 
to  betbrown  around  such  an  animal.  Tbe 
statute  simply  prescribes  that  such  an 
animal  shall  not  be  permitted  to  run  at 
large.  Any  fence,  barrier,  or  obstruction 
surrounding  a  field  or  tract  of  land  in 
-which  such  animal  is  permitted  to  run, 
that  is  sufficient  to  restrain  blm,  we  think 
is  sufficient  to  constitute  tbe  field  an  in- 
cloHure.  For  instance,  if  a  ditch  should 
surround  a  field  on  all  sides  sufficient  to 
restrain  stock,  we  would  think  the  field 
an  IncloBure,  and  that  an  animal  therein 
would  not  be  at  large  under  the  statute. 
The  evidence  in  this  case  shows  that  the 
stream  on  the  south  side  of  the  Stevens 
farm,  and  partly  on  the  south  side  of  the 
8humaker  farm,  was  sufficient  to  restrain 
stock,  and  that  such  farms  were  therefore 
inclosures,  and  the  bull  in  suit  was  not 
running  at  large  when  injured.  See,  also, 
paragraph  306H,  Gen.  St.  1889.  This  con- 
elusion  disposes  of  the  question  relating 
to  Instructions:  and,  as  there  is  no  ques- 
tion but  that  the  evidence  supports  the 
verdict  and  Judgment  upon  the  general 
features  of  the  case,  It  is  recommended 
that  the  judgment  of  the  district  court 
be  affirmed. 

Per  Curiam.    It  is  so  ordered ;  all  the 
Justices  concurring. 


(47  Kan.  22)  

CoFFKY  V.  Carter  et  ah 
(Supreme  Court  of  Kansas.    July  9,  1891.) 
Vacating  Judgment. 
A  defendant  in  an  action  to  foreclose  liens 
of  material-men  and  mechanics,  who  is  personal- 
ly served  with  summons,  and  allows  judgments 
to  go   against  him   by  default,    Is  not  entitled 
nearly  six  months  thereafter,  and  at  a  subsequent 
term  of  the  court,  and  after  the  property  has  been 
sold  at  sbertfl's  sale,  to  have  the  j  udgments  vacat- 
ed, on  motion  or  petition,  without  showing  that 
he  has  a  defense  to  ihe  whole  or  a  part  of  the 
action  In  which  the  judgments  are  rendered. 

(Syllabus  by  Straiiq,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Marion  county;  Frank 
DosTER,  Judge. 

Wltislow,  McDufHe  <fe  CurUa,  for  plain- 
tiff in  error.  Keller  Jt  Dean  and  C.  E.  Mai- 
com,  for  defendant  In  error. 

Strang,  C.  John  F.  Carter,  one  of  the 
defendants  in  error,  begun  this  action  in 


the  court  below,  April  12, 1888,  to  Tciver 
a  judgment  against  F.  M.  Coffey  for  lum- 
ber and  building  material  amounting  to 
f  457,  sold  by  the  former  to  the  latter,  for 
the  erection  of  a  dwelling  upon  lots  .13,  34. 
35,  and  36,  block  21,  Snnta  Fe  addition  to 
the  city  of  Florence,  Marlon  county,  Kan., 
and  to  foreclose  a  lien  for  material  there- 
on. The  other  defendants  In  error  were 
made  defendants  in  the  court  below  be- 
cause of  some  Interest  claimed  by  them  in 
the  premises,  and  each  of  said  defendants 
filed  cross-petitions  asking  for  affirma- 
tive relief  in  the  form  of  judgments  and 
foreclosures  of  Hens.  F.  M.  Coffey,  defend- 
ant below,  made  default,  and  tbe  court, 
when  the  case  came  up  for  hearing,  en- 
tered judgment  for  Carter  on  his  petition, 
and  foreclosed  his  Hen  on  tbe  lots  de- 
scribed. The  other  defendants  were  given 
judgments  on  their  cross -petitions,  and 
each  had  bis  lien  for  material  or  labor 
foreclosed.  All  these  judgments  were  en- 
tered May  28,  1888.  November  19.  1888, 
the  plaintiff  In  error  went  Into  the  district 
court,  and  filed  a  motion  to  vacate  all  the 
judgments  in  the  case,  whloh  motion  was 
sustained  as  to  tbe  judgment  of  tbe  Badg- 
er Lumber  Company  for  f54.19,  and  over- 
ruled as  to  the  other  judgments.  "''^fTev 
brings  the  case  here,  alleging  that  the  oth- 
er judgments  should  have  been  vacated, 
and  points  out  several  reasons  why  the 
ruling  of  the  district  court  on  the  motion 
to  vacate  should  be  reversed.  Without 
examining  the  alleged  errors  pointed  out 
by  the  plaintiff  In  error,  we  think  there 
are  several  reasons  why  he  cannot  insist 
upon  a  reversal  of  this  case:  First,  be- 
fore the  suit  was  begun  in  the  court  be- 
low, Coffey,  the  defendant  therein,  and 
plaintiff  in  error,  had  sold  and  conveyed 
by  a  quitclaim  deed  all  his  interest  in  the 
premitics  described  in  the  petition  to  one 
Kicbnrd  Wilson,  who  had  nspumed  the 
payment  of  tbe  liens  thereon.  It  follows, 
then,  that  when  his  motion  was  filed  Mr. 
Coffey  had  no  Interest  In  the  controversy, 
and  therefore  no  standing  In  court,  and 
could  not  be  heard  to  complain  about  a 
mutter  In  which  he  bad  no  interest.  Be- 
sides, he  bad  allowed  judgment  to  go 
against  him  by  default,  after  personal 
service,  and  bad  waited  nearly  six  months, 
and  until  the  property  had  been  sold  by 
the  sheriff  on  an  order  of  sale  growing 
out  of  the  judgment  and  foreclosure  of  the 
Hens  thereon,  before  be  went  into  court  to 
attack  the  proceedings  by  his  motion  to 
vacate.  This  was  inexcusable  delay  in 
asserting  his  rights,  if  be  had  any,  in  tbe 
premises.  He  should  have  defended 
against  the  judgments  of  foreclosure.  If  he 
had  any  defense,  or  moved  their  vacation 
soon  after  their  rendition,  and  not  have 
waited  until  after  a  sale  of  the  premises 
liad  been  had  thereon.  Suppose  the  pro- 
ceedings upon  which  the  judgments  were 
had  were  irregular,  It  would  avail  noth- 
ing to  set  them  aside,  after  the  premises 
had  been  sold  at  sheriff's  sale.  Again,  the 
plaintiff  in  error  made  no  showing  of  any 
defense  to  the  actions  on  which  the  judg- 
ments were  rendered,  In  connection  with 
his  motion  to  vacate  said  judgments.  A 
mere  allegation  in  the  affidavit.  In  sui> 
port  of  his  motion,  that  he  htW  a  defense, 
Digitized  by  LjOOQ IC 


Ean.) 


O'BBYAK  V.  STANDIFOKD. 


129 


l8  not  sufficient.  The  tacts  coDStltatlng 
the  defense  must  be  stated  bo  that  the 
court  may  adjudge  whether  or  not  a  de- 
fense exists.  Having  made  no  showing  of 
any  defense  tu  the  action  in  whicli  tlie 
judgments  were  rendered,  the  plnintiH  in 
error  failed  to  put  himself  in  a  position  to 
entitle  him  to  a  vacation  of  the  jadg- 
meuts,  even  if  subject  to  such  a  motion  as 
made  by  him,  and  hence  it  was  not  error 
for  the  trial  court  to  overrule  such  mo- 
tion. Paragraph  4673,  Gen.  St.  1889.  "A 
Judgment  shall  not  be  vacated  on  motion 
or  petition  until  it  is  adjudged  that  there 
is  a  defense  to  the  action  on  which  the 
judgmi'ut  ia  rendered."  Anderson  v.  Bee- 
be,  22  Kan.  768.  For  the  reasons  given 
above,  and  without  examining  further  the 
errors  complained  of,  it  is  recommended 
that  tiie  judgment  of  the  district  court  be 
affirmed. 

Pbr  Curiam.    It  1b  so  ordered ;  all  the 
Justices  concurring. 


(16  Kan.  7S7) 

McCrba.  v.  Citt  of  Leatenwortd. 
(Supreme  Court  of  Kansas.    July  9,  1891.) 

FUBLIO  IXFBOVEMEMTS — SPECIAL  TaX— IN- 
JUNCTION. 

A  plaintiff  who  seeks  to  restrain  a  city  of 
the  first  class  from  oollec-ting  a  special  tax  on  his 
property  on  account  of  tlio  cost  of  the  improve- 
ment of  a  street  upon  which  his  property  is  sit- 
uate is  not  entitled  to  a  judgment  on  the  plead- 
ings, when  an  answer  by  said  city  is  on  file,  ver- 
ified by  the  city  attorney,  that  is  in  effect  a  gen- 
eral denial. 
(Syllabus  by  Simpson,  C.) 

Commisisoners'  decision.  Error  from 
district  court,  Leavenworth  county ;  Rob- 
ert Crozii^u,  Judge. 

Cole  McCrea  and  F.  G.  Heotlff,  for  plain- 
tiB  in  error.  C.  F.  W.  Da^ssler,  for  defend- 
ant in  error. 

Simpson,  C.  The  plaintiff  in  error,  with 
many  others  who  are  not  here  complain- 
ing, commenced  an  action  in  the  district 
court  of  Leavenworth  county  on  the  9th 
day  of  August,  1887.  to  restrain  the  col- 
lection of  an  assessment  upon  their  lots 
for  paving  with  cedar  blocks  the  street 
upon  which  the  lots  fronted.  A  special 
ordinance  was  passed  i)y  the  city  on  the 
23d  day  of  July,  18S7,  determining  the  spe- 
cific amount  of  special  tax  levied  upon 
each  lot  or  half  lot  in  each  blocic  fronting 
on  said  street.  The  district  court  of  l^eav- 
enworth  refused  to  restrain  the  collection 
of  the  special  tax,  and  the  case  is  here  for 
review.  At  thje  conclusion  of  the  trial  in 
the  district  court  time  was  given  for  the 
plaintiff  in  error  to  mni^e  a  case  for  this 
court,  but  this  was  not  done,  and  the  or- 
der allowin&r  it  was  subsequently  vacated 
at  the  request  of  the  plaintiff  in  error.  He 
brings  here  a  certified  copy  of  his  petition, 
with  exhibits,  the  answer  of  the  defend- 
ant city,  a  motion  for  judgment  on  the 
pleadings  and  the  order  overruling  it, 
with  some  other  matters,  and  a  copy  of 
the  final  judgment;  and  these  are  certified 
to  by  the  clerk  as  being  true  copies  of  the 
originals  on  file  in  his  office.  There  is 
nothing  then  before  this  court  but  a  certi- 
fied copy  of  the  pleadings  and  judgment. 
v.27r.no.8— 9 


There  Is  no  case  made,  no  bill  of  excep- 
tions, no  evidence.  There  is  a  motion  for 
a  judgment  for  the  plain  tin  in  error  on  the 
pleadings,  and  an  adverse  ruling  thereon, 
and  there  are  a  numl>er  of  propositions 
that  by  inference  were  propounded  to  the 
trial  court  for  answer,  but,  as  the  evi- 
dence is  not  here,  we  do  not  know  wheth- 
er any  or  all  of  them  wonid  be  material  as 
special  findings  of  fact  or  conclusions  of 
law.  The  motion  tor  judgment  on  the 
pleadings  was  properly  overruled  because 
there  was  a  verified  answer  on  file  at  the 
time  the  motion  was  made.  There  is  one 
question  that  might  arise  on  the  pleadings 
and  judgment;  that  is.  are  Iheallegations 
of  the  petition  sufficient  to  sustain  the 
Judgment?  But  as  the  judgment  in  this 
case  was  against  the  plaintiff  below  and 
the  plaintiff  in  error  here  that  question  Is 
not  presented.  In  a  word,  thisrecord is  in 
Buch  condition  that  we  have  no  power  to 
determine  the  very  many  questions  sug- 
gested by  the  briefs  of  counsel,  whose 
friendly  efforts  ought  to  have  been  aided 
by  a  more  complete  transcript  of  the  pro- 
ceedings bad  in  the  trinl  court.  We  rec- 
ommend an  affirmance  of  the  judgment. 

Per  Curiam.    It  Is  so  ordered ;  all  the 
Justices  concurring. 


(47  Kan.  24) 

O'Bhyan  et  Hi.  V.  Standitord  et  al. 

(SupreTne  Court  of  Kansas.    July  9, 1891.) 

Action  on  Notjb— Unvebifibd  Answbr — Plead- 

1N»  Payment. 

In  an  action  on  a  note  and  mortgage,  where 
the  petition  is  sworn  to,  an  unveriflcd  answer, 
alleging  payment  and  satisfaction  of  tiio  debt, 
will  put  in  issue  the  question  of  payment,  and  it 
is  error  for  the  trial  court  to  render  judgment  ou 
the  pleadings  in  favor  of  the  plaintiffs. 
{Syllabus  by  O^reen,  C.) 

Commissioners'  decision.  Error  from 
district  court.  Barber  county;  C.  W.  El- 
lis. Judge. 

W.  S.  Denton  and  8.  J.  Jones,  for  plain- 
tiffs in  error.  E.  C.  Sample  and  C.  J. Long, 
tor  defendants  in  error. 

Green.  C.  This  waB  an  action  on  a 
note  and  mortgage,  commenced  in  the 
district  court  of  Barber  county.  The 
plaintiffs  filed  an  ordinary  petition  In  a 
foreclosure  suit,  which  was  duly  verilied 
by  one  of  their  attorneys.  The  defendants 
answered— F/ret,  by  denying  all  of  the  al- 
legations of  the  petition,  except  the  execu- 
tion of  the  note  and  mortgage  described 
in  the  petition;  and,  for  a-secoad  defenst, 
alleged  that  the  debt  sued  upon  had  been 
wholly  paid  and  satisfied  in  full.  The  an- 
swer was  not  sworn  t<j.  The  plaintiffs 
filed  a  motion  for  judgment  on  the  plead- 
ings which  was  sustained  by  the  court, 
and  judgment  was  accordingly  rendered 
in  favor  of  the  plaintiffs  for  the  amount 
prayed  for  In  their  petition,  and  a  decree 
was  entered  for  the  foreclosure  and  sale  of 
the  mortgaged  premises.  The  plaintiffs 
In  error  brinir  the  record  here  for  review. 
The  court  below  seems  to  have  held  that, 
because  the  petition  was  sworn  to,  and 
the  answer  was  unverified,  the  latter  did 
not  raise  an  issue,  and  therefore  rendered 
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Judgment  In  accordance  witb  tbe  prayer 
of  the  petition.  This  was  error.  The  de- 
fendants below,  In  their  answer,  alleged 
payment  and  satisfaction  of  the  debt, 
which,  if  true,  was  a  complete  defense  to 
the  action.  There  was  no  necessity  for  a 
verification  of  the  answer,  under  section 
lOSof  theCivllCode.  That  section  provides 
that  in  ail  actions  allegations  of  the  exe- 
cution of  wrltteninstruments  and  indorse- 
ments thereon,  of  the  existence  of  a  corpo- 
ration or  partnership,  or  of  an  appoint- 
ment or  authorlt.v,  or  the  correctness  of 
any  account  duly  verified  by  tlie  affidavit 
of  the  party,  his  agent  or  attorney,  shall 
be  takeu  as  true,  unless  the  denial  of  tbe 
same  be  verified  bj'theaffldavit  of  the  par- 
ty, his  agent  or  attorney.  This  does  not 
include  the  defense  of  payment.  It  is 
claimed  by  the  defendants  in  error  that 
the  answer  was  rightfully  disregarded, 
because  the  summons  was  returnable  on 
the  'Jlat  day  of  April,  1888,  and  therefore 
the  answer  siiould  have  been  filed  on  or 
before  the  11th  day  of  May  following. 
But  opposed  to  this  position  Is  the  fact 
that  the  summons  designated  when  thede- 
feridiints  should  answer,  and  the  further 
fact  that  they  did  file  their  answer  on  the 
very  day  named  in  the  summons.  The 
motion  for  judgment  on  tbe  pleadings 
should  have  been  overruled.  It  is  recom- 
mended that  the  judgment  of  the  district 
court  be  reversed,  and  a  new  trial  be 
granted. 

Per  Curiam.    It  Is  so  ordered;  all  the 
justices  concurring. 


(47  Kan.  13) 

F.  IIammar  Paint  Co.  v.  Glover. 

(Supreme  Court  of  Kansas.   July  9,  189X.) 
Breach  op  Warrastt— Damaoes. 

1.  In  an  action  for  damages  for  a  breach  of 

warranty  concoruinK  the  quality  of  certain  paint, 
probable  or  future  damagus,  which  aro  not  oer- 
laiu,  ilxed,  or  liquidated,  cunnot  bo  allowed. 

2.  If  there  is  a  breach  of  warranty  in  the  sale 
of  personal  property  on  tbo  imrt  of  the  seller,  the 
right  to  nominal  damages  exists  at  once  in  favor 
of  the  purchaser. 

3.  If  a  breach  of  warranty  on  the  part  of  the 
seller  in  the  sale  of  paint,  or  any  similar  article 
for  use,  has  involved  the  purchaser  in  a  legal  lia- 
bility to  pay  money  or  to  incur  expense  to  other 
I>artics  for  whom  he  did  work  with  the  paint  or 
other  article  to  relieve  himself  against  the  ef- 
fects of  the  bad  quality  of  the  paint  or  otiier  ar- 
ticles, such  liability  or  expense,  if  certain,  fixed, 
or  liquidated,  whether  paid  or  not,  constitute 
elements  of  damages  for  which  the  defendant  is 
entitled  to  recover. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Lyon  county; 
Charles  B.  Qkavks,  Judge. 

J.  6.  Hutchison,  for  [ilaintift  in  error. 
Lambert  &  Z>/cA&-oo,  for  defendant  in  error. 

HoRTOX,  C.  J.  Several  preliminary  ques- 
tions are  presented  in  this  case,  but  we 
need  to  refer  to  one  only.  It  is  urged  that 
the  case  made  docs  not  In  terms  purport 
to  contain  all  of  the  evidence.  We  have 
carefully  examined  the  alleged  omlHsions 
from  the  record,  and  are  of  the  opinion 
that  it  does  not  properly  show  that  all 
the  evidence  Is  preserved.  Ryan  v.  Mad- 
den, 45  Kan.  — ,  26  Pac.  Rep.  679.    There 


is  no  statement  at  the  end  of  the  testi- 
mony showing  the  case  contains  all  that 
was  offered.  The  stenographer  certifies 
that  the  record  contains  a  true  and  cor- 
rect copy  of  her  short-hand  notes  of  the 
evidence,  excepting  the  matter  set  forth 
on  page  21Ji  of  the  record.  A  statement 
Is  also  Included  In  the  certificate  of  the 
Judge,  who  settled  the  case,  to  the  effect 
that  it  embraces  the  evidence  introduced 
on  the  trial,  but  the  certificate  and  the 
statement  of  thoulstrlct  Judge  is  ineffectual 
to  accomplish  the  purpose  intended.  Rail- 
road Co.  V.  Grimes.  38  Kan.  241,  16  Pac. 
Rep.  472;  Eddy  v.  Weaver,  37  Kan.  540.  15 
Pac.  Rep.  492.  "W'e  have  decided  time  and 
again  that  "In  order  to  have  the  ques- 
tion whether  the  evidence  supports  the 
findings  and  judgment  examined,  the  case 
made  should  show  that  it  contains  all  the 
evidence.  A  statement  to  that  effect  in 
the  certificate  of  the  district  judge  settling 
the  case,  or  in  the  notice  served  with  the 
case  upon  the  opposing  party,  when  such 
notice  Is  not  a  part  of  the  case  made. is  in- 
sufficient."  Newby  v.  Myers,  44  Kan.  477, 
24  Pac.  Rep.  971.  It  is  urged  that  the 
case  contains  the  evidence  within  the  rule 
laid  down  in  Dewey  V.  Linscott,  20  Kan. 
686,  and  Lewis  v.  Linscott,  37  Kan.  3ij6,  l.l 
Pac.  Rep.  158.  We  find,  however,  that 
this  Is  not  true.  There  are  palpable  omis- 
sions from  the  record,  notably  Exhibit 
A,  referred  to  in  the  testimony  of  plaintiff. 
There  are  also  other  exhibits  marl{ed''A, 
A,"and"B,"  which  ought  to  have  been  at- 
tached to  the  depositions  read  upon  the 
trial,  but  these  are  not  included  with  the 
depositions,  and  are  placed  after  the  Judg- 
ment. It  is  difficult,  without  having  been 
present  at  the  trial,  to  ascertain  to  which 
depositions  the  several  exhibits  at  the  end 
of  the  case  belong.  As  far  as  we  can  un- 
derstand the  case  from  the  partial  record 
presented,  the  material  facts  are  as  fol- 
lows: In  1SS6  George  C.  Glover  was  a 
painter,  residing  and  carrying  on  his  busi- 
ness in  Emporia,  in  this  state.  In  Janu- 
ary, ISSO,  he  purchased  of  the  F.  Hammar 
Paint  Company  .51  gallons  of  paint.  On  the 
6th  of  September,  1886,  he  purchased  30 
gallons;  on  the  7th  of  March,  1887,  he  pur- 
chased .51  gallons;  and  on  the  18th  of 
May,  1S87,  he  also  purchased  51  gallons. 
The  paint  cost  him  f  1  a  gallon.  He  paid 
for  the  paint  purchased  in  January  and 
September,  1886,  but  refused  to  pay  for  the 
paint  purchased  in  March  and  May,  1SS7, 
amounting  to  lfl02,  because  he  alleged  it 
was  worthless.  This  case  was  tried  before 
the  court  with  a  jury.  The  Jury  returned 
a  verdict  In  favor  of  the  defendant  for 
9300  as  his  damages,  and  the  trinl  court 
compelled  the  defendant  to  remit  $.52  of 
the  verdict,  and  judgment  was  rendered 
for  $248  in  favor  of  the  defendant  and 
against  the  plaintiff.  The  defendant  tes- 
tified upon  the  trial,  among  other  things, 
that  he  purchased  the  paiut  upon  the  fol- 
lowing warranty:  "Any  building,  when 
painted  with  prepared  paints,  according 
to  directions,  and  applied  properly,  we  will 
guaranty  to  give  satisfaction,  or  repaint 
free  of  charge  to  the  o«-ner."  That  ho 
used  the  paiut  upon  two  houses  belong- 
ing to  Mr.  Hughes,  upon  Mr.  Bundrems* 
house,  Mr.  Baiweg's  house,  Mr.^Fard's 
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honse,  Mr.  McCoy's  fence,  and  IiIb  own 
honsfi.  That  this  work  was  worth  $300. 
That  it  would  cost  f  140  to  put  the  work 
In  proper  condition  to  be  it  painted.  Thut 
the  point  purchased,  with  the  exception  of 
the  first  lot,  was  unsatisfactory.  That 
the  pnint  commenced  to  crack  and  peel 
off  in  three  to  six  months.  That  he  told 
the  plaintiff  the  work  done  with  its  paint 
was  peeling  off,  and  requested  the  com- 
pany to  repaint  the  same;  and  that  this 
has  not  been  done. 

There  were  no  exceptions  taken  to  the 
instructions  given,  and  the  only  instruc- 
tion prayed  for  which  was  refused  is  as 
follows:  "If  the  jury  believe  from  the  evi- 
dence tliat  the  defendant,  Glover,  has  been 
paid  in  fall  for  all  the  pain  ting  he  has  done 
with  the  paint  bought  of  these  plaintiffs, 
and  that  he  has  not  had  to  refund  any  of 
the  money  or  repaint  any  of  the  houses, 
then  defendant  has  not  sustained  any 
damage,  and  the  jury  must  find  for  the 
plaintiffs  in  the  full  amount  of  their  claim, 
as  stated  In  their  bill  of  particulars,  and 
interest  thereon."  This  instruction  does 
not  correctly  declare  the  law,  and  was 
therefore  properly  refused.  It  there  was 
a  breach  of  the  warranty  on  the  part  of 
theplaintiff,  the  riprht  to  nominal  damages 
existed  at  once  In  favor  of  the  defendant 
to  vindicate  the  right.  If  the  consequences 
of  the  act  for  which  the  law  rendere  the 
party  in  default  responsible  have  devel- 
oped themselves  so  as  to  create  absolute 
Injury  before  the  verdict,  the  jury  are 
bound  to  give  compensation  for  such  in- 
jury; but  If  at  the  time  of  trial  the  loss 
Is  still  only  probable,  the  verdict  should 
be  but  nominal  damages.  1  Sedgw.  Dam. 
(7th  Ed.)  p.  200.  Jn  all  cases  where  the 
defendant  personally  agreed  to  repaint, 
upon  request  so  to  do,  an  actual  liability 
against  him  exists,  which  can  be  enforced 
in  the  way  of  damages,  If  he  refuses  to  per- 
form. If  the  plaintiff's  breach  of  the  war- 
ranty has  Involved  the  defendant  In  a 
legal  llnb'llty  to  pay  nione.y  or  to  Incur 
expense  to  the  parties  for  whom  he  did 
work,  to  relieve  himself  against  the  effects 
of  the  bad  paint,  such  llalnlity  or  expense, 
whether  paid  or  not,  constitute  elements 
of  damages  which  the  defendant  was  en- 
titled to  recover.  It  is  probable  that.  If 
all  the  evidence  Introduced  upon  the  trial 
had  been  properly  preserved  in  the  record, 
and  sufficient  exceptions  had  been  taken 
to  the  instructions  of  the  trial  court,  the 
large  judgment  rendered  for  damages 
against  the  plaintiff  would  not  be  allowed 
toBtand ;  butuponthe  record  as  presented, 
and  the  exceptions  therein  appearing,  we 
cannot  interfere.  The  judgment  of  the  dis- 
trict court  must  be  afiirmed.  All  the  jus- 
tices concurring. 

(46  Kan.  7«) 

Lrach  v.  Lragh. 

(Supreme  Court  of  Kansas.    July  9, 1891.) 

Gbousds  fob  DivoncE— Depositions— Aljmoxt — 
Custody  or  Children-. 
1.  Where  a  wife  has  refused  for  more  than 
five  years  to  cohabit  with  her  husband  as  a  wife, 
and  has  neglected  and  refused  for  the  same  pe- 
riod of  time  to  perform  many  of  her  household 
duties,  held,  that  such  conduct  is  sufHciont  to 
autborizo  the  granting  of  a  divorce  to  the  bus- 
band  upon  the  ground  of  "gross  uegloct  of  duty, " 


within  the  meaning  of  the  statutes.    Civil  Code, 
S639. 

2.  Where  a  notice  to  take  depositions  was 
that  they  would  he  taken  at  Detroit,  Mich. ,  on 
February  21,  18S0,  and  from  day  to  day,  until  the 
taking  of  the  same  should  be  completed,  and  two 
were  taken  on  that  day,  and  one  remained  to  be 
taken,  and  tho  officer  before  whom  the  deposi- 
tions were  being  taken  adjourned  the  taking  of 
the  same  to  Monday,  February  34th,  for  the  rea- 
son that  the  next  day,  Saturday,  was  Washing- 
ton's Birthday,  and  a  legal  holiday  in  Michigan, 
and  that  the  next  day  thereafter  was  Sunday,  and 
on  account  •{  the  illness  of  the  witness  (vhose 
deposition  was  to  be  taken;  and  where  a  motiim 
was  aftiirwards  made  in  the  court  to  suppress  these 
depositions  because  of  such  adjournment,  and  the 
court  overruled  tho  motion, —/ic(d  not  error. 

3.  Certain  evidence  commented  on,  and  held, 
that  no  material  error  was  committed  In  admit- 
ting it. 

4.  The  marriage  took  place  on  March  14, 1872. 
The  husband  at  the  time  had  money  and  property 
worth  about  S15,000.  The  wife  had  nothing.  On 
March  22,  1H90,  a  divorce  was  granted  to  the 
iusband  for  the  fault  of  the  wife,  and  at  that 
time  the  husband's  property  was  worth  from  tlO,- 
000  to  $14,000.  He  was  owing  debts  to  the  amount 
of  $500  or  more ;  was  made  liable  for  and  required 
to  pay  the  whole  amount  of  all  the  costs  of  the 
divorce  action,  which  amount  was  very  large, 
and  was  required  to  support  all  the  children,  five 
in  number,  and  all  minors,  and  required  to  pay 
his  wife  as  alimony  the  sum  of  $3,500,  and  to  sur- 
render to  her  a  large  number  of  articles  of  per- 
sonal property,  the  value  of  which  is  not  shown. 
Held,  under  all  the  circumstances  of  the  case, 
that  the  supreme  court  cannot  say  that  the  trial 
court  erred  in  not  granting  a  larger  amount  of 
alimony. 

5.  In  a  case  of  divorce,  where  the  trial  court 
finds  upon  sufficient  evidence  "that  the  defendant 
is  not  a  proper  person  to  be  intrusted  with  the 
custody  and  management  of  the  said  minor  chil- 
dren, [and]  the  court  further  finds  that  the  plain- 
tiJI  is  a  proper  person  to  be  intrusted  with  the 
custody,  management,  and  maintenance  of  said 
children, "  7icW,  that  the  supreme  court  cannot 
say  that  the  trial  court  erred  in  awarding  tho 
custody,  management,  and  maintenance  of  such 
children  to  the  plaintiff. 

(SyUdbua  by  the  Court.) 

Error  from  district  court,  Sedgwick 
county :  C.  KnEn,  Judge. 

Sankey,  Cawi>bell  <k  Awldon,  for  plain- 
tiff In  error.  Uliiss  &  Stanley,  tor  defend- 
ant In  error. 

Valentlne,  .1.  This  was  an  action  for 
divorce,  and  for  the  custody  of  the  chil- 
dren, five  In  number,  and  all  minors, 
brought  In  the  district  court  of  Sedgwick 
county  on  September  5.  ISSi),  by  Robert  T. 
licnch  against  his  wife,  Susan  T.  Leach, 
charging  her  with  gross  neglect  of  duty 
In  refusing  to  cohabit  with  him  as  his 
wife,  and  In  refusing  to  perform  thehou.^ie- 
bold  duties  of  a  wife,  for  more  than  five 
yeais.  The  defendant  filed  an  answer  and 
cross-petition,  charging  the  plaintiff  with 
gross  neglect  of  duty  and  cruelty,  and  ask- 
ing for  a  divorce  and  the  custody  of  the  chil- 
dren, and  for  aliinon.v.  The  case  was  tried 
from  March  1  to  22, 1890,  before  the  court 
without  a  jury,  and  the  court  found  gener- 
ally in  favor  of  theplaintiff,  and  against  the 
defendant,  and  also  found  speciall.r  as  fol- 
lows: "The  court  further  finds  that  the 
defendan^j  has  been  guilty  of  gross  neglect 
of.  duty,  as  charged  In  the  petition.  The 
court  further  finds  that  the  defendant 
is  not  a  proper  person  to  be  intrusted 
with  the  custody  and  management  of  the 
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said  minor  children.  The  court  farther 
finds  that  the  plaintiff  is  a  proper  person 
to  be  IntruBted  with  the  custody,  inan- 
ugcnient,  and  maintenance  of  tUe  said 
children.  The  court  further  finds  that  the 
defendant  is  entitled  to  alimony  in  the 
Buin  of  two  thousand  five  hundred  dol- 
lars."  Upon  these  findings,  general  and 
special,  the  court  grtlnted  the  plaintiff  the 
divorce  prayed  for  In  his  petition  and  the 
custody  of  the  children,  and  granted  to 
the  defendant,  as  alimony,  the  sum  of 
$2,SU0,  and  awarded  to  her  a  large  num- 
ber of  articles  of  personal  property,  and 
adjudged  that  the  plaintiff  should  pay  all 
the  costs  of  the  suit;  and  the  defendant, 
as  plaintiff  in  error,  brings  thecase  to  this 
court,  making  the  plaintiff  below  the  de- 
fendant In  error.  There  was  ample  evi- 
dence to  support  the  findings  and  judg- 
ment of  the  court  below.  According  to 
the  plaintiff's  evidence,  the  defendant  had 
refused  to  cohal)lt  with  him  as  bis  wife 
for  more  than  five  years  before  the  com- 
mencement of  this  action,  and  she  admit- 
ted that  she  had  so  refused  for  a  year  and 
a  half  or  more;  and  the  plaintiff's  evi- 
dence also  showed  that  she  had  neglected 
and  refused  to  perform  vorlous  other  du- 
ties as  a  wife  for  an  equally  great  periud 
of  time.  Such  conduct  we  think  is  sufil- 
cient  to  authorize  the  granting  of  a  di- 
vorce to  the  aggrieved  party  upon  the 
ground  of  "gross  neglect  of  duty."  within 
the  meaning  of  the  statutes.  CItII  Code, 
§639.  Indeed,  we  think  the  refusal  of  the 
defendant  to  cohabit  with  the  plaintiff  as 
his  wife  for  more  than  five  years,  as  he  al- 
leged in  his  petition,  and  as  was  shown 
on  the  trial,  was  sufficient.  Probably  a 
much  shorter  period  of  time  would  be  suf- 
ficient, but  whether  it  would  or  not  it  is 
not  necessary  now  to  express  any  opinion. 
Errors,  however,  are  alleged  as  occur- 
ring during  the  trial,  as  followa:  It  is 
claimed  that  the  court  below  erred  In  over- 
ruling the  defendant's  motion  to  snppress 
depositions.  It  is  claimed  that  the  notice 
to  take  the  depositions  specified  that  the 
depositions  would  be  taken  at  Detroit, 
Mich.,  on  Friday,  February  21, 1800.  and 
from  day  to  day  until  the  taking  of  the 
same  should  be  completed,  but  that  the 
depositions  were  not  bo  taken ;  that  one 
of  the  depositions  was  taken  on  an  ad- 
jonrument  from  February  'Jl  to  24, 1890. 
It  appears  that  two  of  the  depositions 
were  taken  on  P>bruary  21, 1890,  and  that 
an  adjournment  was  then  had  to  Febru- 
ary 24.  1890,  when  the  remaining  deposi- 
tion, that  of  Mrs.  Mary  Elizabeth  Joslin, 
was  taken.  The  defendant  did  not  make 
any  appearance  at  any  time,  and  there  is 
no  pretense  that  the  adjonmment  caused 
her  any  inconvenience.  With  regard  to 
the  adjournment  the  officer  before  whom 
the  depositions  were  taken  certifies  as  fol- 
lows: "Thereupon  I  adjourned  the  tak. 
Ing  of  said  depositions  to  Monday,  Feb- 
ruary 24,  A.  D.  1890,  between  the  hours  of 
eight  o'clock  a.  m.  to  six  o'clock  p.  m.  ;  Sat- 
arday,  February  22, 1890,  being  a  legal  hol- 
iday, (  Washington's  Birthday,)  and  Feb- 
ruary 23d,  1890,  being  Sunday.  Said  ad- 
journment was  taken  on  account  of  the 
illness  of  Mary  Elizabeth  Joslin,  a  witness 
produced  by  said  plaintiff.     Thei-eupon, 


on  Monday,  February  24,  A.  D.  1890,  the 
said  plaintiff  produced  said  witness  Mary 
Elizabeth  Joslin,  who  testified  as  follows, 
to-wjt. "  Now,  Washington's  Birthday  is 
everywhere  in  the  United  Status  consid- 
ered in  the  nature  of  a  holiday,  and  it  is 
in  fact,  under  the  statutes  of  Michigan,  a 
legal  holiday.  How.  Ann.  St.  Mich.  1S82. 
§  1591.  And  Sunday  is  certainly  not  a  day 
for  the  taking  of  ilepositlous.  And  the  wit- 
ness Mrs.  JoHliu  was  ill.  We  think  the 
court  below  d'd  not  err  in  refusing  to  sup- 
press the  depositions.  Besides,  the  depo- 
sition taken  on  February  24, 1890,  had  but 
little  materiallly,  and  could  not  have 
materially  afie<:led  any  of  the  substantial 
rights  o{  the  defendant. 

The  plaintiff  further  complains  that  the 
court  below  erred  in  admitting  **  the  testi- 
mony of  the  witnesses  Mrs.  York,  Mi-s. 
Buck,  and  Mrs.  Wheaton,  as  to  the  decla- 
rations and  conduct  of  Mrs.  Leach  from 
seven  to  twelve  years  prior  to  this  action, 
about  raising  children,"  etc.  The  object 
of  this  testimony  was  to  show  the  hatred 
and  i'1  feelings  entertained  by  Mrs.  Leach 
towards  lier  husband,  the  plaintiff,  and 
as  tending  to  corroborate  his  testimony 
that  she  bad  refused  to  cohabit  with  him 
as  his  wife  for  a  very  long  period  of  time. 
Wo  think  the  evidence  was  competent. 
The  plaintiff  alleged  in  his  petition  that 
the  defendant's  gross  neglect  of  duty  com- 
menced more  than  five  years  before  he 
commenced  his  action,  and  she,  in  her  an- 
swer and  cross-petition  in  denial  and  ask- 
ing  for  affirmative  relief,  alleged  "that, 
ever  since  her  marriage  with  the  plaintiff, 
[which  was  on  March  14, 1872,]  she  hao 
conducted  herself  in  all  respects  as  an  obe< 
dient,  dutiful,  and  affectionate  wife,  and 
conscientiously  fulfilled  all  her  marital  du- 
ties. " 

The  plaintiff  in  error  also  complains  "of 
error  in  the  admission  of  the  evidence  of 
Mrs.  Reeves  as  to  Mrs.  Leach's  desire  to 
leave  Kansas,  etc. ;  also  the  evidence  re- 
lating to  her  conduct  shortly  after  the 
birth  of  her  last  child."  Her  last  child 
was  born  on  January  8,  1&S2.  The  first 
of  the  above  complaints  has  no  impor- 
tance one  way  or  the  other;  and  the  sec- 
ond shows  that  a  few  months  after  the 
birth  of  the  defendant's  last  child  she  bad 
a  dance  at  her  house,  and  danced  herself. 
This  was  for  the  purpose  of  showing  that 
her  health  was  good.  It  was  also  shown 
that  she  danced  on  many  other  occasions. 
As  before  stated,  the  defendant's  last  child 
was  born  on  January  8,  1882,  and  prior  to 
that  time,  and  in  the  early  part  of  1881, 
when  she  first  discovered  that  she  was 
pregnant  with  that  child,  was  the  time 
when  the  principal  troubles  between  the 
parties  commenced,  and  from  that  time  on 
they  have  had  but  very  little,  if  any,  sexual 
ijiterconrse  with  each  other. 

We  shall  now  consider  the  question  of 
alimony,  and  probably  the  plaintiff  In  er- 
ror, defendant  below,  considers  this  the 
roost  Important  question  in  the  case. 
Both  the  parties  asked  for  a  divorce  in 
their  pleadings,  and  probably  both  desire 
that  It  should  be  granted,  but  each  wants 
the  bulk  of  the  property.  It  appears  that 
th-^  plaintiff  below,  while  still  a  single 
man,  and  in  1871,  removed  from  Michigan 
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to  Kanans,  and  pnrchased  a  quarter  sec- 
tion of  land  In  Sedg«v-ick  county.  After- 
wards he  returned  to  Michigan,  and  there, 
on  March  14,  1872,  married  the  defendant, 
and  immediately  brought  her  to  Kansas, 
and  they  arrived  at  his  farm  about  April 
2, 1872.  At  the  time  of  his  marriage  he 
owned  a  quarter  section  of  land  In  Sedg- 
wick county;  bad  f  1,400  in  money;  and 
had  debts  coming  to  him  secured  by 
mortgage,  from  which  he  realized  about 
f  12,500.  She  bad  nothing.  At  the  time  of 
thedlvorce  beowned  two  quarter  sections 
of  land  In  Sedgwick  county;  bad  some 
personal  property  worth  perhaps  ¥1,500; 
bad  no  money  of  any  consequence;  was 
owing  debts  to  tbe  amount  of  faOO  or 
more;  was  made  liable  for  and  required 
to  pay  all  the  costs  in  this  present  action, 
which  will  be  a  very  large  amount;  and 
Is  required  to  support  all  his  children,  Ave 
in  number,  and  required  to  pay  to  the  de- 
fendant the  sum  of  92,500  as  alimony,  and 
to  surrender  to  her  a  large  number  of  ar- 
ticl««  of  personal  property,  the  value  of 
which  Is  not  shown.  At  tbe  time  of  the 
plaintiff's  marriage  he  was  probably 
worth  about  $15,000.  At  the  time  of  the 
divorce  he  was  not  worth  that  amount. 
The  counsel  for  the  plaintiff  in  error,  de- 
fendant below,  state  the  amount  to  be 
$14,000,  but  probably  It  waa  not  more 
than  ten  to  twelve  thousand  dollars,  and 
even  that  amount  Is  made  up  largely  from 
the  Increased  value  of  his  real  estate 
caused  by  the  settlement  and  the  growth 
fn  population  and  In  wealth  of  the  coun- 
try. The  defendant's  case  is  not  like  the 
case  of  that  class  of  wives  who  bring 
something  to  their  husbands,  or  who  after 
marriage  as-slst  their  husbands  in  accumu- 
lating wealth  or  property;  for  she 
brought  nothing  to  her  husband,  and  aft- 
erwards largely  retarded  and  hindered 
bim  from  accumulating  wealth  and  prop- 
erty, and  was  largely  the  cause  of  reducing 
his  wealth.  Ordinarily,  $2,500  or  $3,000 
alimony  out  of  an  estate  worth  from  $10,- 
000  to  $14,000  would  be  too  small,  yet  in 
this  case  it  Is  probably  right.  At  most, 
wc  cannot  say  that  the  court  below  erred 
In  not  granting  a  larger  amount  of  ali- 
mony. 

As  to  tbe  custody  of  the  children,  the 
district  court  had  better  means  of  know- 
ing what  was  right  than  we  have,  and 
we  cannot  say  that  the  court  erred  in 
awarding  the  custody  of  all  of  them  to  the 
plaintiff.  The  youngest  child  is  a  boy, 
and,  as  before  stated,  was  born  on  Janu- 
ary 8, 1882.  Whether,  however,  the  plaiu- 
tlB  aball  continue  to  have  the  custody  of 
the  children,  or  whether  tbe  defendant 
may  at  some  future  time  have  tbelr  cus- 
tody, or  the  custody  of  some  of  them,  is  a 
qnestion  that  will  remain  open,  and  may 
at  any  time  be  further  considered  and  ad- 
judicated by  tbe  courts.  Circumstances 
may  change,  and  it  may  at  some  time  be 
for  the  best  Intei-ests  of  the  children,  or  of 
Bome  of  them,  that  the  defendant  shall 
have  their  custody,  and  the  court  may 
then  award  them  to  her.  But  at  the  pres- 
ent all  that  this  court  can  do  will  be  to 
affirm  the  ruling  of  the  district  court  upon 
this  subject.  It  can  make  no  difference 
that  one  ot  the  quarter  sections  of  land 


was  the  homestead  of  the  parties.  It  was 
decided  some  years  ago  In  the  case  of 
Brandon  v.  Brandon,  14  Kan.  842,  846, 
that  tbe  homestead  of  tbe  husband  and 
wife  "is  the  homestead  of  each,  and  upon 
a  divorce  the  court  has  power  to  assign 
it  to  either."  We  cannot  say  that  any 
substantial  error  has  been  committed  In 
this  case,  and  therefore  the  Judgment  of 
the  court  below  will  be  affirmed.  All  tbe 
Justices  concurring. 


(M  Kan.  871) 

State  ▼.  Morrison  et  al. 

(Supreme  Court  (ff  Kem*a».    July  9,  1891.) 

OBSTBtrOTINS  OmcBB— Infobication— EvTDBircni. 

1.  An  Information  in  a  criminal  proeecntlon 
which  charges  the  defendant  substannally  In  the 
language  of  the  statute  and  in  detail  with  know- 
ingly and  willfully  obstmcting,  resisting,  and 
opposing  the  sheriil  in  selling  certain  persoDid 
I>roperty  on  execution  in  a  olvil  action,  is  snffl- 
cient  although  it  may  state  other  matters  not  nec- 
essary to  be  stated. 

2.  The  evidence  examined,  and  held  to  be 
ButBcient  to  sustain  the  verdict  of  the  Jury  and 
the  judgment  of  the  court. 

3.  The  iDstructlona  of  the  conrt  to  the  Jury 
examined,  and  held  that,  although  some  portions 
ot  them  may  not  be  teohnically  correct,  yet,  tak- 
ing them  aU  together,  they  could  not  nave  mis- 
led the  joty  in  any  material  matter,  and  will  not 
require  a  reversal  of  the  Judgment 

4.  Where  a  sherlfF  is  about  to  sell  personal 
property  on  execution  in  a  civil  action,  and  the 
tendency  of  the  conduct  of  tbe  owner  and  his 
friends  at  the  time  is  to  provoke  a  quarrel  with 
the  sheriff,  and  to  bring  about  a  breach  of  tbe 
peace,  and  to  prevent  the  sale,  and  such  con- 
duct does  in  fact  prevent  tbe  sale,  such  owner 
and  his  friends  who  are  guilty  of  sncb  conduct 
mast  be  held  to  be  responsible  tfaerefor,  and  for 
all  that  necessarily  and  reasonably  follows  from 
It,  and  for  preventing  the  sale,  whether  they 
Intended  to  prevent  tbe  sale  or  not 

(SyUabua  by  the  Court) 

Appeal  from  district  conrt,  Jackson 
county ;  Robert  Ckozieb,  Judge. 

Tbomaa  H.  Baiu  and  A.  H.  Kance,  for 
appellants.  J.  N.  Ives,  Atty.  Gen.,  and  R. 
Cf.  Roblnsoa,  for  tbe  State. 

Valentine,  J.  The  defendants.  Con 
Morrison,  (wbose  full  name  is  Cornelius 
Morrison,)  and  Thomas  Cooney,  were  con- 
victed In  the  district  court  of  Jackson 
county  of  the  offense  of  having  knowingly 
and  willfully  obstructed,  resisted,  and  op- 
posed the  sheriff  of  said  countyin  theserv- 
Ice  of  un  execution  and  an  order  to  sell 
personal  property  in  a  civil  action.  The 
defendant  Morrison  was  sentenced  to  pay 
a  fine  of  $200,  and  the  defendant  Coone;f 
was  sentenced  to  pay  a  One  of  $150,  and 
they  were  adjudged  to  pay  the  costs  joint- 
ly, and  each  was  to  stand  committed  to 
tbe  county  Jail  until  their  respective  fines 
and  the  costs  should  be  paid;  and  both 
appeal  to  this  court. 

The  first  claim  of  error  Is  that  the  court 
below  erred  in  overruling  tbe  defendants' 
motion  to  quash  the  information.  l°he 
statute  under  which  this  Information  was 
drawn  reads  as  follows:  "Sec.  165.  If  any 
person  or  persons  shall  knowingly  and 
willfully  obstruct  resist,  or  oppose  any 
sheriff,  or  any  other  ministerial  officer.  In 
the  service  or  execution,  or  in  the  attempt 
to  serve  or  execute  aa>  writ,  .warrant,^  pz, 
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jprocesB,  or  In  the  discharge  of  any  other 
•duty,  In  any  case,  civil  or  criminal,  other 
than  felony,  or  In  the  service  or  attempt 
to  serve  any  order  or  rule  of  court  in  any 
■case,  every  person  so  offending  shall,  on 
conviction,  be  adjudged  guilty  of  a  misde- 
roeanor,  and  punislied  by  imprisonmeut 
in  the  county  jail  for  a  term  not  exceeding 
one  year,  or  by  a  flne  not  exceeding  five 
hundred  dollars,  or  by  both  such  flne  and 
Imprisonment."  Section  165  of  the  act  re- 
lating to  crimes  and  punlshmenta.  The 
information  under  which  the  defendants 
were  prosecuted,  after  averring  all  the 
necessary  preliminary  matters,  and  that 
the  defendants,  with  others,  on  September 
1,  1890,  unlawfully  assembled  together 
with  the  Intent  to  disturb  and  to  forcibly 
resist,  oppose,  and  prevent  the  sheriff 
from  executing  the  aforesaid  writs  of  exe- 
cution and  order  of  sale  then  in  his  bauds, 
and  copies  of  which  are  given  in  the  Infor- 
mation, and  from  proceeding  with  the 
sale,  then  charges  as  follows:  "And  the 
said  Con  Morrison,  Thomas  Cooney, 
•  •  •  then  and  there  being,  did  then 
and  there  unlawfully,  knowingly,  and 
willfully  obstruct,  resist,  and  oppose  the 
said  R.  B.  Francis,  sheriff,  as  aforesaid,  in 
executing  the  said  order  of  sale  and  writ 
of  execution,  and  in  his  attempt  to  pro- 
caed  with  said  sale  of  said  personal  prop- 
erty thereunder  as  aforesaid,  by  then  and 
there  knowingly  and  willfully  using  loud, 
profane,  vulgar,  and  threatening  language 
towards  bim,  tbe  said  sheriff,  and  lan- 
guage calculated  to  provoke  an  affray, 
and  by  conducting  themselves  in  a  threat- 
ening and  boisterous  manner,  and  by  in- 
timidating and  assaulting  said  R.  B.Fran- 
cis, sheriff,  as  aforesaid,  in  his  attempt  to 
perform  his  ofScial  duty  as  aforesaid,  and 
by  then  and  there  disturbing  the  peace 
and  quiet  of  said  R.  B.  Francis,  and  pre- 
venting him  from  proceeding  with  said 
official  sale  by  reason  ol  theirs,  the  said 
defendants',  said  unlawful  acts  and  con- 
duct, against  tbe  will  of  said  R.  B.  Fran- 
cis, and  against  the  peace  and  dignity  of 
tbe  state  of  Kansas. "  Section  108  of  tbe 
Criminal  Code,  with  reference  to  indict- 
ments and  informations, reads  as  follows: 
"Sec.  108.  Words  used  In  the  statutes  to 
define  a  public  offense  need  not  be  strictly 
pursued,  but  other  words  conveying  the 
same  meaning  may  be  used."  In  the  case 
of  State  V.  McGaffln,  86  Kau.  815, 13  Pac. 
Rep.  560,  It  is  decided  as  follows:  "As  a 
geneial  rule  it  Is  sufficient  if  an  indictment 
or  Information  charges  an  offense  in  the 
language  of  the  statute;  and  even  the 
statutory  words  need  not  be  strictly  pur- 
sued, but  others  conveying  the  same 
meaning  may  be  used."  See,  also,  the 
case  of  State  t.  White,  14  Kan.  538.  In  tbe 
case  last  cited  it  is  decided  as  follows: 
"The  eoramon-law  rnles  of  construing 
criminal  pleadings  have  been  set  aside  by 
our  Code  of  Criminal  Procedure,  and  to 
that  Code  must  we  look  for  the  rules  to 
determine  the  HUfflclency  of  an  Informntlon 
or  indictment.  It  is  not  necessary  in  an 
Information  to  use  the  exact  words  of  the 
statute  in  charging  an  offense.  It  is  suffi- 
cient if  words  are  used  conveying  the  same 
meaning."  See,  also,  the  following  cases: 
State  T.  Craddock,  44  Kan.  4S9,  24  Pac. 


Rep.  949;  State  t.  Foster,  80  Kan.  .S65,  a 
Pac.  Rep. 628;  State  T.Hart,  33  Kan.  218,6 
Pac.  Rep.  288;  Madden  y.  State,  1  Kan. 
340,  348,  349;  State  v.  Bamett,  8  Kan.  250. 
In  the  case  of  State  v.  Schwelter,  27  Kao. 
499,  606,  it  was  decided  as  follows :  "  Where 
the  etntnte  makes  either  of  two  or  more 
distinct  acts  connected  with  the  same  gen- 
eral offense,  and  subject  to  the  same  meas- 
ure and  kind  of  punishment,  indictable 
separately,  and  as  distinct  crimes,  when 
each  shall  have  been  committed  by  differ- 
ent persons  and  at  different  times,  they 
may,  when  committed  by  the  same  person 
and  at  the  same  time,  be  coupled  in  one 
count,  as  constituting  all  together  one 
offense  only.  In  such  cases  the  offender 
may  be  informed  against  as  for  one  com- 
bined act  in  violation  of  the  statute,  and 
proof  of  either  of  the  acts  mentioned  la 
the  statute  and  set  forth  in  the  informa- 
tion will  sustain  a  conviction."  Section 
110  of  the  Criminal  Code  reads  as  follows: 
"Sec.  110.  No  indictment  or  information 
may  be  quashed  or  set  aside  for  any  of  the 
following  defects :  First,  for  a  mistake  in 
the  name  of  the  court  or  county  in  the 
title  thereof;  second,  tor  the  want  of  an 
allegation  of  the  time  or  place  of  any  ma- 
terial fact,  when  the  venue  and  time  have 
once  been  stated  la  tbe  indictment  or  in- 
formation ;  third,  that  dates  and  numbers 
are  represented  by  figures;  fourth,  tor  an 
omission  of  any  of  the  following  allega- 
tions, vie, '  with  force  and  arms,' 'con- 
trary to  the  form  of  the  statute,'  or, 
'against  the  peace  and  dignity  of  thestate 
of  Kansas;'  tiftb,  for  an  omission  to  al- 
lege that  the  grand  jurors  were  impaneled, 
sworn,  or  charged;  sixth,  tor  any  surplus- 
age or  repugnant  allegation,  when  there 
is  sufficient  matter  alleged  to  indicate  tbe 
crime  and  person  charged;  nor,  seveDth, 
for  any  other  defect  or  imperfection  wblch 
does  not  tend  to  the  prejudice  of  the  sub- 
stantial rights  of  the  defendant  upon  the 
merits. "  In  the  case  of  Madden  v.  State, 
1  Kan.  340,  348  et  seq.,  the  following  lan- 
guage is  used  in  the  opinion  of  the  court : 
"The  legislature  evidently  designed  by  the 
Code  of  Criminal  Procedure  to  simplify 
pleadings  so  that  the  technicalities  which 
had  become  so  interwoven  with  the 
old  system  should  no  longer  be  used 
to  defeat  the  ends  of  justice.  •  •  •  The 
legislature  has  attempted  to  close  these 
avenues  of  escape  by  the  provisions  of  tbe 
Code,  whether  wisely  or  not  it  is  not  for 
us  to  consider.  It  is  for  courts  only  to 
give  effect  to  its  provisions  according  to 
the  rules  prescribed  by  It.  •  •  •  The 
Code  has  specified,  in  sections  eighty-nine 
and  ninety,  the  requisites  of  an  indict- 
ment, but  has  provided  In  section  ninety- 
six  a  large  class  of  defects,  for  the  exist- 
ence of  which  the  Indictment  may  not  be 
quashed  or  set  aside.  Now,  it  must  be 
obvious  to  any  one  reading  tbe  indict- 
ment in  this  case  that  it  does  not  state 
the  facts  constituting  the  offense  in  plain 
and  concise  language,  without  repetition, 
as  directed  in  the  second  clause  uf  section 
eighty-nine.  But  the  sixth  subdivision  of 
section  ninety -six  declares  that  for  nny 
surplusage  or  repugnant  allegation,  where 
there  is  sufficient  matter  alleged  to  indi- 
cate tbe  crime  and  person  charged,  the  in- 
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dlctmeut  shall  not  be  quashed  or  setaHide. 
The  elglity-nintb  and  ninetieth  Bections 
are  the  Ruides  for  the  pleader,  from  wliir.h 
he  ought  never  to  depart.  The  ninety- 
sixth  section  limits  the  court  In  the  appli- 
ciation  of  the  requirements  of  those  sec- 
tions, and  furnishes  a  different  rule  for  its 
judjiinent  than  it  had  given  the  pleader 
for  his  guidance  in  sectiuiis  eigiity-nine 
and  ninety.  By  the  sixth  subdivislou  of 
the  ninety -sixth  section,  If  sufflcieut  mat- 
ter is  alleged  to  indicate  the  crime  and 
person  charged,  the  Indictment  may  not 
be  quashed,  although  it  may  contain  sur- 
plusage and  repugnant  allegations.  Now, 
surplusage  and  repugnant  allegations 
cannot  be  that  '  plain  and  concise  lan- 
guage, without  repetition,'  directed  to  be 
used  in  section  eighty-nine.  Yet  the  court 
must  disregard  such  surplusage,  when 
culled  upon  to  pass  upon  the  Indictment, 
applying  the  criterion  provided  In  sections 
eighty-nine,  ninety,  and  ninety -five,  as  ex- 
plained and  limited  by  section  ninety -six ; 
and  we  think  it  will  be  found  that  the  in- 
dictment, though  inartlficially  and  clum- 
sily drawn,  must  be  sustained."  Sections 
SO,  90,  05,  and  96,  above  mentioned,  corre- 
spond respectively  to  sections  103, 104, 109, 
and  IIU  of  our  present  Criminal  Code. 
See,  also,  State  v.  Furney,  41  Kan.  115, 
116,  21  Pac.  Kep.  213.  Following  tiie  stat- 
utes and  the  cases  above  cited  it  necessari- 
ly follows  that  the  court  below  did  not  err 
In  overruling  the  defendants'  motion  to 
quash  the  Information.  No  indictment  or 
information  shall  be  quashed— " Sixth,  for 
any  surplusage  or  repugnant  allegation, 
when  there  is  sufficient  matter  alleged  to 
Indicate  the  crime  and  person  charged; 
nor,  aeventh,  for  any  other  defect  or  Im- 
perfection which  does  not  tend  to  the  prej- 
udice of  the  substantial  rights  of  the  de- 
fendant upon  the  merits."  Crim.  Code, 
§110. 

The  next  alleged  errors  have  reference 
to  instructions  given  >»y  the  court  to  the 
jury ;  but  before  proceeding  to  tlie  consid- 
eration ol  these  instructions  it  will  be 
proper  to  state  some  of  the  evidence  in  the 
case.  Evidence  was  introduced  tending 
to  show,  among  others,  the  following 
facts:  In  1890  Reuben  B.  Francis  was  the 
sheriff  of  Jackson  county.  On  August  IStli 
of  that  year  he  held  in  his  hands  an  execu- 
tion and  an  order  of  sale  against  personal 
property  of  the  defendant  Con  Morrison, 
and  about  that  tjrae  he  levied  upon  such 
proijerty  end  advertised  the  same  to  be 
sold  on  September  1,  1890,  at  2  o'clock  in 
the  afternoon.  On  Tuesday,  August  26, 
IStH),  he  was  at  Morrison's  house,  but 
Morrison  was  not  at  home.  Mrs.  Morri- 
son and  some  of  the  clilldren  were  there. 
Tlie  sheriff  believed  that  some  of  the  oats 
that  he  had  previously  levied  on  had  been 
removed,  and  that  Morrison  was  respon- 
.sible  for  their  removal.  He  told  Mrs.  Mor- 
rison that  he  knew  where  the  oats  had 
gone,  and  that,  if  Morrison  did  not  give 
him  the  money  for  them,  he  would  have 
him  arrested,  and  put  in  jail.  The  above 
is  according  to  the  sheriO's  testimony. 
.Tantes  Morrison,  a  son  of  the  defendant, 
testified  that  this  was  on  Thursday,  Au- 
gust 28, 1890.  and  that  the  sheriff,  among 
other  things,  told  his  mother,  using  some 


profane  language,  that  he  would  have 
a  warrant  for  his  father,  and  put  him  in 
the  penitentiary.  This  the  sheriff  denies. 
Mrs.  Morrison  at  the  time  was  in  an  ad- 
vanced stage  of  pregnancy,  and  on  the 
Sunday  following  gave  birth  to  a  child. 
On  Monday  morning  Judge  McAloon,  the 
principal  advisor  of  Morrison,  and  Morri- 
son and  otliers,  procured  a  warrant  from 
a  justice  of  tlie  peace  for  the  urri'st  of  the 
sheriff  npon  grimnds  in  some  manner  con- 
nected with  the  aforesaid  conversation  had 
between  tbe  sheriff  and  Mrs.  Morrison, 
and  placed  the  warrant  in  the  bands  of  a 
constable  named  Frank  Jackson  to  serve. 
On  that  day,  and  before  the  time  for  the 
sale  to  occur,  a  large  number  of  persons 
gathered  at  Morrison's  house.  Jackson, 
the  constable,  testified  that  McAloon  said 
to  him,  "Don't  serve  the  warrant  unless 
he  [the  sheriff]  commences  to  sell."  This 
was  said  in  the  presence  of  Morrison ;  and 
McAloon,  as  a  witness,  admitted  on  his 
cross-examination  that  he  had  beard  Mor- 
rison tell  the  constable  "not  to  arrest  him 
[the  sheriff]  unless  be  commenced  tbe 
sale. "  Jackson  arrested  the  sheriff  before 
the  time  for  the  sale  to  commence.  But  it 
would  seem  that  the  arrest  did  not  inter- 
fere materially  with  the  sheriff's  liberty, 
or  bis  freedom  to  proceed  with  the  sale. 
Tbe  sheriff  testified  on  the  trial  that  the 
following  then  occurred :  "McAloon  came 
to  me,  and  In  the  presence  of  all  these  de- 
fendants he  said  I  could  not  go  on  with 
the  sale  for  the  reason  that  I  was  under 
arrest.  •  •  •  Mr.  Cooney  was  stand- 
ing behind  me.  and  he  says:  'To  come 
down  to  a  man's  plare,  and  do  as  you 
have  done  here,  damn  you,  you  will  get  a 
rope  around  your  neck  before  you  get 
away  from  here.'  •  •  »  '  You  need  not 
laugh,  God  damn  you,  I  mean  it.'  »  •  • 
Mr.  Morrison  about  that  time  says,  *I 
would  like  to  see  any  son  of  a  bitch  move 
a  hoof  of  this  stuH  away,'  or  something 
of  that  nature.  At  that  time  McAloon 
took  ine  off  over  towards  the  stable,  and 
Morrison  followed ;  came  over  there  and 
cursed  me;  culled  me  sons  of  bitches  and 
all  kinds  of  names.  He  came  right  up  in 
front  of  me.  and  said:  'Ood  damn  you,  I 
would  like  to  wipe  the  ground  with  you.' 
He  wanted  to  whip  me  whether  or  no. 
•  *  •  He  [Morrison]  drove  Mr.  Fellows 
away  from  tliere.  '»  •  •  He  told  him, 
Ood  damn  him,  be  had  no  use  for  blm 
tliere,  and  to  get  out  from  there.  •  •  • 
He  went,  and  went  quick.  •  •  •  Imeen 
a  revolver  in  Mr.  Morrison's  pants,  right 
in  there,  [pointing  to  bis  own  pants;] 
think  it  was  on  that  side.  It  was  what 
I  took  to  be  a  revolver.  Could  see  the 
handle  sticking  a  little  above  top  of  his 
pants.  •  •  •  The  tone  of  voice  was 
pretty  wicked.  Think  they  meant  what 
they  said. "  On  crosa-examinaTion  the 
sheriff,  Francis,  testified  :  "He  [Morrison] 
said  he  would  like  to  see  a  son  of  a  bitcli 
move  any  of  that  stuff  from  there.  •  •  • 
About  that  time  there  was  one  Mr.  Coon- 
ey began  to  talk  about  bunging  me,  and 
I  got  my  mind  off  the  other  business. "  Mc- 
Aloon, who  resides  at  St.  Mary's,  brought 
a  law  book  with  him.  The  sheriff  also 
testlflsd  that  Morrison  shook  his  fists  at 
him  while  he  was  talking  to  h|m;^ 
Digitized  by ' 


LI&  lilts  ijnLCf  au 


186 


PACIFIC  BBPOBTEB,  VOL.  27. 


(Kao. 


testified  that  be  annoanced  that  be  post- 
poned tbe  sale  for  one  week,  and  he  did 
this  because  he  thouffbt  there  wonld  be 
trouble,  and  somebody  would  Ret  hurt,  II 
he  went  on  with  tbe  sale.  Tbe  sale  did 
not  take  place  on  that  day,  nor  tor  about 
two  weeks  afterwards.  The  constable, 
Jackson,  testified,  amooK  other  things, 
that  Morrison  "became  enrased,  and 
said:  'Mr.  Francis,  I  want  you  to  under- 
stand one  thin;;  right  here.  You  won't 
«ell  a  damn  thing  that  is  on  this  place.' 

♦  •  •  'No  God  damn  son  of  a  bitch 
could  come  from  Holton  and  take  any- 
thing oH  that  place.'  •  •  •  Mr.  Morri- 
son says  [to  Fellows  :1  *  What  are  you 
doing  here?  I  did  not  tell  you  to  come 
here,  damn  you.  Get  out  of  here.'  And 
begot.  •  •  •'  I  heard  hini  [Morrison] 
say  that  the  sheriff  could  not  sell  any- 
thing,—could  not  sell  anything  that  was 
on  that  place."  Mr.  Swetlick  testified 
that  "Morrison  says:  'You  don't  come 
and  sell  this  property.  You  or  no  damn 
son  of  a  bitch  from  Holton  should  sell  It.' 

•  *  •  They  were  shaking  their  flsts 
right  at  tbe  sheriff. "  Mr.  Faulk  testified 
that  after  the  time  at  which  tbe  sale  was 
to  take  place  Morrison  "said  that  the 
sheriff  came  down  there  to  sell  some  prop- 
erty that  belonged  to  him,  and  that  he 
stopped  the  sale,  and  would  not  let  him 
sell  it."  Mr.  Fellows  testified  that  on  the 
day  that  tbe  sale  was  to  take  place  be 
went  there  to  bid  on  some  of  the  things  to 
be  offered,  and  "there  was  something 
that  I  took  lor  a  revolver  in  the  pocket  of 
Morrison.  I  did  not  care  about  opposing 
that  thing. "  He  also  testified  to  Morri- 
son's threatening  demonstrations.  Fel- 
lows left  theplace.  He  tesifled. "  I  thought 
there  would  be  trouble  if  I  stayed."  Mr. 
France  testified  that  Morrison  said  that 
"no  Holton  son  of  a  bitch  or  sons  of 
bitches, — don't  know  whether  be  used 
tbe  singular  or  plural  number, — could 
take  any  property  from  there. "  He  also 
testified  that  both  Morrison  and  Cooney 
"seemed  excited  and  violent, **  and  that 
Morrison  seemed  "very  much  enraged." 
Indeed,  all  the  witnesses  testified  that 
Morrison  and  Cooney  were  both  angry, 
and  seemed  to  mean  what  they  said. 
Judge  McAloon,  Morrison's  principal  ad- 
viser, testified  that  he  "thought  that  It 
would  not  be  safe  to  proceed  with  the 
sale."  And  he  also  testified  that  "Mr. 
Cooney  came  up  to  the  sheriff  in  an  angry 
and  violent  and  threatening  manner, 
shook  his  flsts  at  him,  and  told  him  that 
no  son  of  a  bitch  from  Holton  could  take 
a wa.v  any  property  off  that  farm."  Mr. 
Cleveland  testified  that  before  the  day  on 
which  the  property  was  to  be  sold  Morri- 
son said  that  "it  would  not  be  sold.  No 
one  would  take  anything  off  the  place. 
He  wonld  not  permit  it."  There  was 
much  other  teikimony  of  the  samecharac- 
ter  as  the  above.  On  the  side  of  the  de- 
fendants tbe  witnesses  testified  that  all 
the  trouble  that  occurred  on  the  day  on 
which  the  sale  was  to  take  place  occurred 
because  of  what  was  said  by  tbe  sheriff  to 
Mrs.  Morrison  on  the  Tuesday  or  Thurs- 
day prior  to  the  day  on  which  the  sale 
was  to  take  place,  and  that  nothing  was 
said  or  done  for  the  purpose  of  preventing 


the  sale,  or  hindering  the  sheriff  from 
making  it.  The  evidence  on  many  points 
was  very  conflicting,  but  the  jury  and  the 
court  evidently  did  not  fully  believe  the 
testimony  of  the  delendatits'  witnesses, 
and  did  believe  the  testimony  of  the  wit- 
nesses for  the  state.  It  is  probably  true 
that  what  was  said  by  the  sheriff  to  Mrs. 
Morrison  prior  to  the  day  on  which  the 
sale  was  to  take  place  partially  furnished 
the  excuse  for  some  of  the  threatening 
demonstrations  that  were  made  by  the 
defendants  and  their  friends;  but  evident- 
ly, from  the  evidence,  the  principal  object 
on  the  part  of  tbe  defendants  and  their 
friends  was  to  prevent  the  sale,  and  they 
accorapllHhed  their  ob]ect  ao  far  as  tbaC 
day  was  concerned. 

The  court  below  Instructed  the  jury, 
among  other  things,  that  they  could  not 
find  the  defendants  guilty  unless  tliey 
found  beyond  a  reasonabledouht  that  the 
defendants  did,  as  charged  in  the  Informa- 
tion, knowingly  and  willfully  obstruct,  re- 
sist, and  oppose  tbe  sherlB  with  respect  to 
his  intended  sale;  and  also  instructed  tbe 
Jury  as  follows:  "You  are  the  exclusive 
Judges  of  tbe  testimony  and  of  the  credi- 
bility of  the  witnesses.  If  any  one  or  mors 
of  them  has  willfully  testified  falsely  to 
any  material  fact  in  the  case,  yon  are  at 
liberty,  but  not  bound,  to  disregard  the 
whole  of  the  testimony  of  that  witness. 
If  In  considering  tbe  testimony  you  are 
unable  to  reconcile  it,  which  would  be 
your  first  duty,  then  it  is  for  you  to  de- 
termine which  side,  when  it  Is  dii-ectly  in 
conflict,  you  will  believe.  You  are  not  at 
liberty  to  arbitrarily  disregard  tbe  testi- 
mony of  any  witness.  Yon  should  consid- 
er it,  and  give  it  tbe  weight  It  is  entitled 
to,  considering  all  thesurroundlngcircum- 
stances  that  throw  any  light  upon  it; 
and  it  is  your  duty  to  consider  theintercst 
of  tbe  person  testifying,  if  any  is  sliowa 
on  tbe  stand;  bis  intelligence,  his  means 
of  knowledge,  his  bias  in  any  direction, 
from  friendship  or  otherwise, — in  determin- 
ing the  weight  of  testimony  of  any  wit- 
ness on  any  side;  and  from  all  such  consid- 
erations and  any  other  that  in  your  Judg- 
ment would  throw  any  light  on  the  value 
of  the  testimony  of  the  witness,  and  from 
it  all,  determine  its  weight.  I  need  not 
rail  your  attention  to  the  fact  that  there 
is  conflicting  testimony  with  regard  to 
material  matters  in  the  case.  If  you  are 
convinced  that  any  one  of  them  testified 
falsely,  as  some  of  them  must  have  done, 
if  their  testimony  confiicts.  It  is  for  you 
to  determine  which  vou  will  believe,  and 
give  it  the  weight  It  is  entitled  to."  The 
last  sentence  of  the  above  Instruction  Is 
objected  to,  but, considering  it  in  the  light 
of  the  testimony  and  of  the  other  instruc- 
tions, it  cannot  be  considered  as  erroneous 
or  materially  erroneous.  The  defendants 
also  objected  to  other  instructions.  The 
court  instructed  the  Jurythiit  the  ques- 
tion for  them  to  determine  was  "whether 
or  not  the  defendants  or  any  of  them  will- 
fnlly  and  knowingly  obstructed,  resisted, 
or  op])osed  the  slierlff  in  the  execution  ot 
a  lawful  duty,"  and  then  defined  these 
various  words.  In  defining  tbe  word 
"willfully,"  the  court  used  the  following, 
among  otber,    language:    "' Willfully,' la 
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this  connection,  means  that,  if  they  knew 
the  effect  of  what  they  were  about  to  do 
would  be  to  obstruct  the  officer  in  the 
performance  of  his  duty,  or  such  effect 
mlfcbt  be  reasonably  apprehended  from 
their  actB.tlien  they  may  be  found  to  have 
willfully  so  acted."  The  Judge  also,  in 
this  connection,  instructed  the  Jury  as  fol- 
lows: "And  so  I  say  to  yon  that  it  is  not 
absolutely  necessary  to  a  conviction  un- 
dor  this  section  of  the  statute  that  they 
should,  in  what  tliey  did,  have  actually 
intended  that  no  sale  should  take  place,  it 
what  they  did  do,  would,  reasonably  con- 
sidered, prevent  a  sale.  In  reference  to  the 
claim  on  the  part  of  the  defense  that 
whatever  was  done  there  was  In  regard  to 
some  grievance  Mr.  Morrison  had  against 
the  sheriff  for  misconduct  towards  his 
wife  at  the  time  when  he  was  not  present, 
I  say.  if  the  purpose  of  these  people — .Mr. 
Morrison  or  bis  friends,  these  defendants 
— was  to  get  up  an  altercation  there  with 
the  sheriff,  the  reasonable  consequences 
of  which  would  be,  not  that  they  intended 
to  do  so,  but  the  reasonable  consequence 
of  which  would  be  that  the  sale  could  not 
take  place,  then  they  would  be  within  the 
statute,  although  they  did  not  Intend— act- 
ually Intend— to  disturb  the  sale  at  all. 
The  statute  says, 'if  they  shall  obstruct 
an  officer  in  the  execution  nf  his  duty,' 
that  would  mean  it  they  put  impedimenta 
in  his  way, — as  getting  the  property  away 
so  that  he  couldnotgetit  forsale, —would 
be  obstructing  an  officer  in  the  execution 
'of  his  duty.  Opposing;  that  might  be 
done  In  various  ways.  — by  ordering 
away  bidders,  giving  notice  to  the  bidders 
that  the  title  was  not  good,  that  the 
sheriff  had  no  right  to  sell, — and  various 
things  of  that  sort  would  be,  within  the 
meaning  of  this  clanse,  opposing  the  sale, 
or  resisting  an  officer  in  the  execution  of 
a  writ.  In  this  case,  If  the  sheriff  was 
there  to  sell  the  property,  and  they  had 
prevented  him  by  force  from  collecting  the 
property  together  nt  a  place  where  it  could 
be  sold,  that  would  be  resisting  the  exe- 
cution of  this  process. "  Some  portions  of 
these  instructions  may  not  l)e  technically 
correct,  and  yet,  taking  the  whole  of  the 
Instrnctlons  together,  we  do  not  think 
that  they  were  misleading  or  erroneous  as 
to  anything  material  in  the  case,  and  cer- 
tainly not  so  misleading  or  erroneous  as 
to  require  a  reversal  of  the  judgment.  If, 
for  instance,  some  person  had  been  at  the 
place  of  the  intended  sale,  who  in  good 
faith  believed  that  he  owned  the  property, 
and  not  Morrison,  and  that  the  shelrFf  for 
that  reason  had  no  right  to  sell  It,  he 
wuaUI  have  had  a  right  to  give  notice  of 
his  claims  to  the  siierlff,  and  to  the  bid- 
ders, and  to  all  other  persons,  and  to  have 
warned  all  persons  not  to  bid  on  the 
property,  for  the  reason  that  he  claimed 
to  own  the  same.  But  there  is  nothing 
of  that  kind  in  thiscaso,  so  tar  as  the  pres- 
ent defendants  are  concerned.  They  knew 
what  they  were  dointr,  and  certainly 
mu«it  have  known  that  the  tendency  of 
their  acts  would  be  to  prevent  the  sale. 
In  this  connection  it  is  necessary  to  make 
some  further  comment  upon  the  Instruc- 
tlous.  While  the  defendants  must  have 
known  that  the  tendency  of  their  acts 


and  conduct  would  be  to  prevent  the  sale, 
and  while  in  all  probability  they  actaally 
Intended  that  such  acts  and  conduct 
should  bring  about  such  result,  yet  the 
court  below  instrncted  thejury  that  itwas 
not  absolutely  necessary  to  a  conviction 
that  the  defendantH  should  have  actually 
intended  that  no  sale  should  take  place, 
provided,  if  what  they  did  would,  when 
reasonably  considered,  prevent  the  sale. 
We  are  inclined  to  think  that  the  instruc- 
tion, under  the  circumstances  of  this  case, 
was  right.  The  tendency  of  the  acts  and 
conduct  of  the  defendants  was  to  provoke 
a  quarrel  with  the  sheriff,  and  to  bring 
about  a  breach  of  the  peace.  Their  con- 
duct was  wrong,  and  they  should  be  held 
to  be  responsible  for  all  that  would  neces- 
sarily and  reasonably  follow  from  it,  and 
which  did  in  fact  follow  from  it.  Tlie 
sale  was  prevented  because  of  the  defend- 
ants' conduct,  and  tliey  evidently  had  rea- 
son to  believe,  and  did  believe,  that  such 
would  be  the  result.  We  cannot  say 
that  material  error  was  committed  by 
the  court  b«low,  and  therefore  its  Judg- 
ment will  beafflrmed.  All  the  Justiceecon- 
curring. 


BOFPINOTON  V 


(40  Kan.  730) 

Grobvenor. 


Same  v.  Scars. 
(Supreme  Corni  of  Kantas.    July  9, 1891.) 

CORSTITOnONAL  LaV— ClTIZBMS— AUB}1»— RiOHT 
TO  DOWEB. 

1.  The  word  "cltiiens, "  as  used  in  section  17 
of  the  bill  of  rights  prior  to  the  amendment  ot 
1888.  meant  citizens  of  Kansas;  and  the  word 
"aliens,"  as  there  used,  meant  persons  bom  out 
of  the  (jnited  States,  and  not  naturalized. 

8.  The  statute  which  provides  that  the  widow 
shall  not  be  entitled  to  an  interest  in  lands  con- 
veyed by  the  husband  when  the  wife,  at  the  time 
of  the  conveyance,  was  a  non  resident  of  the 
state,  is  not  repugnant  to  section  2  of  article  4, 
or  the  fourteenth  amendment  to  the  constitution 
of  the  United  States. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Kingman 
county;  B.  W.  Leslie,  Judge. 

Htilluwell,  Hnwe  &  Gordon,  for  plaintiff 
In  error.  John  E.  Lydecker  and  Douhitt, 
Jones  A  Mason,  for  defendant  in  error. 

Johnston,  J.  Martha  A.  Bufflngton 
brought  two  actions  in  tfte  district  court 
of  Kingman  county,  one  against  William 
S.  Grosvenor  and  the  other  against  John 
G.  Sears,  to  recover  from  each  one-half  of 
certain  real  property  situate  In  Kingman 
county.  She  was  unsuccessful  In  each 
case,  and  is  here  complaining  of  the  Judg- 
ments that  were  given.  The  material 
facts  of  the  cases  are  alike,  and,  aa  they 
present  but  one  question,  they  may  be 
disposed  of  In  a  single  opinion.  Martha 
A.  Uutilngton  became  the  wife  of  Pierce 
Butflngton  in  1865,  and  continued  in  that 
relation  until  the  time  of  his  death. In  18S4. 
He  removed  to  Kansas  five  or  six  years 
before  his  death,  and  shortly  after  coming 
here  he  acquired  tiie  absolute  legal  title 
to  the  property  in  controversy.  After- 
wards he  conveyed  the  property  by  war- 
ranty deeds  to  certain  grantees,  and  the 
defendants,  b.y  subsequent  conveyances. 
bave  acquired  all  the  title  obtained  br 
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sucb  grantees.  Martha  A.  Buffingtun  did 
not  join  lier  husband  in  conveying  the 
property,  aad  has  never  executed  a  con- 
veyance ul  the  same  to  any  one,  but  she 
wa«  never  a  residfint  or  citizen  o<  Kansaii, 
and  was  never  in  the  state  prior  to  the 
death  of  her  husband.  She  now  claims  to 
be  entitled  to  one-half  interest  in  the  real 
estate  of  her  husband,  of  which  she  bad 
made  no  conveyance;  but  the  trial  court 
held,  under  the  proviso  of  section  8  of  the 
act  concerning  descents  and  distributions, 
that,  as  she  had  not  been  a  rsHident  of 
Kansas,  she  never  bad  any  interest  In  the 
land  conveyed,  and  her  signature  or  con- 
veyance was  unnecessary  to  a  complete 
transfer  of  the  land  by  her  husband.  The 
section  referred  to  reads  as  follows:  "One- 
half  In  value  of  all  the  real  estate  in  which 
the  husband,  at  any  time  during  the  mar- 
riage, had  a  legal  or  equitable  interest, 
which  has  not  been  sold  on  execution  or 
other  judicial  sale,  and  not  necessary  for 
the  payment  of  debts,  and  of  which  the 
wife  has  made  no  conveyance,  shall,  under 
the  direction  of  the  probate  court,  be  set 
apart  by  the  executor  as  her  property,  in 
fee-simple,  upon  the  death  of  the  husband, 
if  she  survives  him:  provided,  that  the 
wife  shall  not  be  entitled  to  any  interest, 
under  the  provisions  of  this  section,  in  any 
land  to  which  the  husband  has  made  a 
conveyance,  when  the  wife,  at  the  time  of 
the  conveyance,  is  not  or  never  has  been  a 
resident  of  this  state.  Continuous  cohab- 
itation as  husband  and  wife  is  presump- 
tive evidence  of  marriage,  for  the  purpose 
of  giving  the  right  aforesaid."  Gen.  St. 
1889,  par.  2599.  The  plaintiff's  contention 
is  that  the  proviso  of  the  section  violates 
both  the  state  and  federal  constitutions, 
In  that  it  discriminates  against  the  citi- 
sens  of  other  states,  and  aliens.  It  is 
first  contended  that  the  proviso  falls  with- 
in the  inhibition  of  section  17  of  the  bill  of 
rights,  which  at  the  date  of  the  convey- 
ance of  the  land  in  controversy  by  Pierce 
Bnfflpgton  read  as  follows:  "No  distinc- 
tion shall  ever  be  made  between  cltiisenB 
and  aliens  in  reference  to  the  purchase,  en- 
joyment, or  descent  of  property. "  Does 
the  proviso  mentioned  make  "a  distinc- 
tion between  citizens  and  aliens  In  refer- 
ence to  the  purchase,  enjoyment,  or  de- 
scent of  property?"  We  are  Inclined  to 
think  that  it  is  a  regulation  of  the  manner 
of  transferring  property  within  the  state, 
instead  of  a  restriction  upon  its  descent. 
However,  that  question  Is  immaterial  in 
this  case,  so  far  as  section  17  of  the  bill  of 
rights  is  concerned.  In  no  event  can  it  be 
SHid  that  there  Is  a  distinction  between 
citizens  and  aliens  In  the  present  case,  for 
it  does  not  appear  that  the  plaintiff  is  an 
alien  within  the  proper  meaning  of  that 
term.  It  is  alleged  by  plaintiff,  and  con- 
ceded on  the  other  side,  that  she  is  a  citl- 
«en  of  the  United  States.  The  wife  of  a 
citizen  of  Kansas,  who  resides  in  another 
state,  cannot  be  regarded  as  an  "alien." 
Wesbter  defines  the  word  as  "one  born 
cut  of  the  jurisdiction  of  the  United  States, 
and  not  naturalized,"  and  Bouvler  gives 
a  like  definition.  Anderson's  Dictionary 
of  Law  defines  an  "alien"  to  be  "one  born 
in  a  strange  country,  under  obedience  to 
a  strange  prince,  or  out  of  the  ligeance  of 


the  king. "  The  amendment  to  this  consti- 
tutional provision,  which  was  adopted  ia 
1K88,  shows  that  that  is  the  sense  In  which 
it  is  used  in  our  constitution.  Section  17 
of  the  bill  of  rights,  as  amended,  reads  as 
follows:  "No  distinction  shall  ever  be 
made  between  citizens  of  the  state  of  Kan- 
sas, and  the  citizens  of  other  states  and 
territories  of  the  United  States,  in  refer- 
ence to  the  purchase,  enjoyment,  or  de- 
scent of  property.  The  rights  of  alieus  in 
reference  to  the  purchase,  enjoyment,  or 
descent  of  property  may  be  regulated  by 
law."  Before  this  amendment  was  adopt- 
ed, citizens  and  aliens  stood  upon  an  equal- 
ity with  reference  to  the  purchase,  enjoy- 
ment, and  descent  of  real  property,  but 
by  the  amendment  the  people  ordained 
that  the  restriction  upon  the  legislature 
should  be  removed,  and  authorized  such 
discriminating  regulations  against  aliens 
in  this  respect  as  might  be  deemed  wise. 
The  use  of  the  term  "  alien  "  in  the  amend- 
ment leaves  no  doubt  of  the  sense  In  which 
the  word  is  used,  and  furnishes  an  argu- 
ment that  it  was  used  in  the  same  sense  in 
the  original  provision.  We  agree  with 
counsel  for  plaintiff  that  the  term  "citi- 
zen," as  used  in  the  original  provision, 
refers  to  citizens  of  the  state  of  Kansas. 
Counsel,  who  filed  a  brief  by  the  permis- 
sion of  the  court  as  amicus  curlie,  contend 
that  the  term  includes  all  citizens  of  the 
United  States,  but  we  are  not  inclined  to 
agree  with  that  view.  We  conclude,  then, 
that  section  17  of  the  bill  of  rights  had  no 
application  to  this  case. 

It  is  next  contended  that  the  proviso  is 
repugnant  to  that  provision  of  the  federal 
constitution  which  ordains  that  "the  cltl- 
zensot  each  state  shall  he  en  titled  to  all  the 
privileges  and  immunities  of  citizens  in  the 
several  states,"  and  also  violative  of  a  like 
limitation  in  the  fourteenth  amendment. 
We  think  the  proviso  Is  not  in  conflict  with 
either  of  these  provisions.  It  makes  no 
discrimination  against  the  citizens  of 
other  states  in  respect  to  any  of  the  privi- 
leges or  immunities  of  general  citizenship. 
The  proviso,  in  connection  with  other 
statutes,  furnishes  a  rule  regulating  the 
manner  of  the  transfer  and  transmission 
of  real  property.  Where  a  person  owns 
the  absolute  title  to  land  in  Kansas,  and 
his  wife  is  a  resident  of  the  state,  she 
must  join  in  the  conveyance;  but  when 
she  is  not  a  resident  of  Kansas,  and  there- 
fore not  subject  to  its  laws,  her  signature 
and  conveyance  are  unnecessary,  and  the 
husband  iilone  may  convey  a  good  title. 
It  is  competent  for  the  legislature  of  each 
state  to  declare  the  mode  and  manner  b.v 
which  real  property  situate  within  the 
state  may  be  transferred  by  the  husband, 
or  by  the  husband  and  wife,  or  by  a  Judg- 
ment and  process  of  court,  so  as  to  divest 
the  husband,  or  husband  and  wife,  of  all 
estate  or  interest  therein,  and  also  to  pro- 
vide for  the  distribution  of  and  the  right 
of  succession  to  the  estates  of  deceased  per- 
sons. "The  power  of  the  state  to  regulate 
the  tenure  of  real  property  within  her  lim- 
its, and  the  modes  of  its  acquisition  and 
transfer,  and  the  rules  of  its  descent,  and 
the  extent  to  which  a  testamentary  dispo- 
sition of  It  may  be  exercised  by  Its  owners. 
is  undoubted.    It  is  an  establiahed  prlncl- 
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pie  ot  law,  everywhere  recognized,  arising 
from  the  necessity  of  the  case,  that  the 
diBpoaition  of  Immovableproperty,  wheth- 
er by  deed,  descent,  or  any  other  mode,  is 
exclusively  subject  to  the  government 
within  whose  jurisdiction  the  property  Is 
situated. "    U.  S.  v.  Fox,  94  U.  S.  315. 

It  Is  urged  by  the  plaintiff  that  the  wife 
Is  an  beir,  and  as  such  is  entitled  to  In- 
herit one-baJf  of  her  deceased  husband's 
property,  but  that  the  proviso  discrimi- 
nates against  widows  who  reside  outside 
uf  the  state,  and  deprives  them  of  the 
right  which  is  accorded  to  a  resident 
widow.  The  wife,  strictly  speaking,  is 
not  an  heir  of  the  husband,  although  she 
la  generally  spoken  of  as  such;  but  still,  if 
she  is  regarded  as  an  heir,  the  non-resi- 
dent widow  Is  not  deprived  of  any  "privi- 
lege or  immunity."  Under  our  statute, 
the  property  ot  the  husband  belongs  ex- 
clusively to  him,  as  the  wife's  property  is 
exclnsively  her  own.  Neither  has  any 
vested  interest  or  control  over  the  proper- 
ty of  the  other  by  virtue  of  the  marriage 
relation.  The  wife  has  no  estate  in  the 
land  of  the  husband.  It  Is  a  mere  possi- 
bility, depending  upon  the  death  of  the 
husband,  or  whether  be  has  divested  him- 
selt  ot  the  title  prior  to  his  death.  If  he 
surviveb  her,  no  interest  is  taken  by  nor 
transmitted  to  her  heirs.  II  she  survives 
hJna,  hut  before  his  death  be  conveys  the 
land,  or  it  bos  been  sold  on  execution  or 
other  Jndlcial  sale,  nothing  remains  for 
her  to  take,  and  she  has  been  deprived  of 
no  right.  If  there  was  an  attempt  to  con- 
vey by  the  husband  alone  when  his  wife 
was  a  residen  t,  the  title  would  remain  in 
her,  because  the  manner  ot  conveying 
land  prescribed  by  statute  had  not  been 
pursued ;  and  if  there  was  no  judicial  sale 
of  the  land,  and  It  was  not  necessary  for 
the  payment  of  debts,  a  one-half  interest 
would  descend  to  her.  In  such  a  case,  if 
she  was  a  non-resident  ot  the  state,  the 
conveyance  by  the  husband  alone  would, 
under  the  rules  prescribed  for  conveying, 
be  sutficient  to  divest  the  title,  and  hence 
there  would  be  nothing  tor  her  to  inherit. 
It  therefore  appears  that,  it  the  convey- 
ance is  made  in  the  manner  prescribed  by 
statute,  there  Is  nothing  for  either  the  resi- 
dent or  non-resident  widow  to  inherit. 
There  is  really  no  discrimination  between 
the  resident  and  the  non-resident  widow, 
for  each  takes  one-halt  ot  all  the  real  prop- 
erty which  her  husband  owned  at  the 
time  of  his  death.  When  the  husband's 
land  has  been  conveyed  in  accordance 
with  law  during  his  lite,  there  is  no  de- 
scent to  either,  for  there  is  nothing  to  de- 
scend. For  reasons  that  were  deemed  suf- 
ficient, the  legislature  made  the  signature 
and  conveyance  of  the  non-resident  wife 
unnecessary.  The  fact  that  the  wife  did 
not  accompany  her  husbana  to  Kansas, 
or  bad  abandoned  him  and  gone  to  an- 
other state.and  may  or  may  not  have  ob- 
tained a  divorce  elsewhere,  thus  leaving 
the  status  of  the  parties  In  doubt,  and 
making  It  difficult  to  obtain  a  perfect 
transfer  of  land  in  many  cases,  may  have 
been  deemed  sufHcient  reason  for  prescrib- 
ing this  rnle  of  conveyance.  The  statute 
was  enacted  shortly  after  the  admission 
ot  the  state,  and  when  it  was  rapidly  in- 


creasing In  population,  through  Immigra- 
tion from  many  of  the  eastern  states,  and 
also  foreign  conntries,  many  coming 
without  their  wives  and  families;  and 
possibly  the  rule  was  adopted  to  avoid 
inconvenience  and  deception  In  the  trans- 
fer of  real  property.  The  "immunities" 
and  "privileges"  referred  to  in  the  fedei-al 
constitution  would  not,  in  any  event,  in- 
clude the  claim  mode  by  the  plaintiff. 
Those  terms  "mean  that  all  citizens  ot  the 
United  States  shall  have  the  right  to  ac- 
quire property  and  hold  it,  and  this  prop- 
erty sball  be  protected  and  secured  by  tlie 
laws  of  the  state  in  the  same  manner  as 
the  property  ot  the  citizens  of  the  state  is 
protected;  that  this  property  shall  not 
be  subject  to  any  burdens  or  taxes  not 
Imposed  on  the  property  of  citizens  ot  the 
state. "  3  Amer.  &  £ng  Enc.  Law,  253. 
See,  also,  the  cases  there  cited,  and  Cor- 
tirid  V.  Coryell,  4  Wash.  C.  C.  8«0;  Mc- 
Cready  V.  Virginia.  94  U.  S.  391.  Accord- 
ing to  these  authorities,  many  rights  and 
privileges  may  be  granted  by  a  state,  de- 
pending to  some  extent  upon  the  residence 
of  those  to  whom  they  are  granted,  with- 
out infringing  upon  this  provision  of  the 
constitution.  The  privilege  of  voting,  ot 
holding  office,  or  of  acting  as  an  adminis- 
trator of  estates,  may  be  withheld  until 
after  persons  have  resided  within  the 
state  a  reasonable  period  of  time,  without 
violating  the  constitution;  and  it  is  not 
violated  by  allowing  an  attachment 
against  the  property  of  a  non-resident 
debtor  without  an  undertaking,  although 
such  process  cannot  be  obtained  against 
a  resident  without  an  undertaking.  Head 
V.  Daniels,  38  Kan.  1,  15  Pac.  Eep.  911; 
Cooiey,  Const.  Urn.  (6tbEd.)490.  These 
and  many  other  distinctions  do  not  fall 
within  the  privileges  and  immunities  of 
general  citizenship.  In  treating  upon  this 
question.  Judge  Cooiey  says :  "Although 
the  precise  meaning  of  '  privileges '  and 
'immunities'  is  not  very  clearly  settled  as 
yet,  it  appears  to  be  conceded  that  the 
constitution  secures  in  each  state,  to  the 
citizens  ot  all  the  other  states,  tba  right 
to  remove  to  and  carry  on  business  there- 
in ;  the  right,  by  the  usual  modes,  to  ac- 
quire and  hold  property,  and  to  protect 
and  defend  the  same  in  the  law ;  the  rlglit 
to  the  usual  remedies  tor  the  collection  ot 
debts,  andtheenforcement  of  other  person- 
al rights;  and  the  right  to  be  exempt  in 
property  and  person  from  taxes  or  bur- 
dens which  the  property  or  persons  of  citi- 
zens of  the  same  state  are  not  subject  to. 
To  this  extent,  at  least,  discriminations 
could  not  be  made  by  state  laws  against 
them.  But  it  is  unquestionable  that  many 
other  rights  and  privileges  may  be  made, 
as  they  usually  ai-e,  to  depend  upon  actu- 
al residence,  such  as  the  right  to  vote,  to 
have  the  benefit  ot  exemption  laws,  to 
take  fish  in  the  waters  of  the  state,  and 
the  like."  Cooiey,  Const.  Lira.  (6th  Ed.) 
490 ;  also  note  on  page  25.  There  are  sev- 
eral adjudicated  cases  in  other  states  sus- 
taining a  provision  of  statute  substantial- 
ly similar  to  the  proviso  in  question.  In 
Pratt  V.  Tetft,  14  Mich.  191,  it  was  decided 
that  a  woman  residing  out  of  the  state  at 
the  time  of  her  husband's  death  was  not 
entitled  to  lands  lying  within  the  state, 
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Awned  by  blm,  bat  which  had  been  con- 
veyed without  her  joining  in  the  deed. 
Although  the  estate  of  dower  has  been 
abotlBbed  In  Kansas,  the  contingent  in- 
terest of  the  wife  in  the  real  property  of 
the  husband  is  similar  to  doyver  In  its  in- 
choate Bta£:e;  at  least,  It  is  substantially 
similar,  so  far  aa  the  validity  of  such  a 
provision  as  we  are  considerini;  is  con- 
cerned. In  Ligare  v.  Semple,  H2  Mich.  438, 
It  waa  again  decided  that  "a  wife  who  is 
■a  non-resident  of  the  state,  at  the  time 
the  husband  makes  an  absolute  convey- 
ance of  lands  divesting  himself  entirely  of 
Ills  seisin  and  eHtate,  has  no  right  of  dow- 
er, under  the  statutes  of  this  state,  In 
lands  so  conveyed. "  The  snpreme  court 
of  Nebraska  held  that,  "  where  a  husband 
conveys  lands  in  this  state  while  bis  wife 
is  a  non-resident  thereof,  she  has  no  dow- 
er Interest  In  the  land  thus  conveyed." 
Atkins  V.  Atkins,  18  Neb.  474,  25  N.  W. 
Rep.  724.  In  Bennett  v.  Harms.  51  Wis. 
251,  8  N.  W.  Rep.  222,  a  like  provision  of 
the  statute  was  under  consideration,  and 
the  point  was  directly  made  that  It  con- 
flicted with  the  constitution  of  the  United 
States  by  discriminating  against  nnn-resl- 
dent  citizens,  but  the  validity  of  the  stat- 
ute Is  sustained  in  an  elaborate  opinion. 
A  like  question  has  been  decided  by  the  su- 
preme court  of  the  United  States  under  a 
law  of  Louisiana  which  discriminated  in 
favor  of  women  who  contracted  marriage 
within  the  state,  or  who  contracted  mar- 
jriage  out  of  the  state,  and  afterwards 
I  went  there  to  live;  and  it  was  claimed  to 
be  in  conflict  with  the  provision  of  the 
federal  constitution  that  "the  citizens  of 
each  state  shall  beentltled  to  all  the  privi- 
leges and  immunities  of  cltUens  in  the  sev- 
eral states;"  but  it  was  ruled.  Judge 
Curtis  delivering  the  opinion,  that  such 
discrimination  had  no  connection  with 
that  clause  of  the  constitution.  Conner  v. 
Elliott,  18  How.  591.  Following  these  de- 
cisions, we  conclude  that  the  statute  Is 
not  repugnant  to  the  federal  constitu- 
tion ;  and,  it  we  are  in  error  in  this  regard, 
the  parties  are  entitled  to  have  the  decis- 
ion reviewed  In  the  supreme  court  of  the 
United  States.  We  find  no  error  in  the 
record,  and  therefore  the  Judgment  of  the 
district  court  will  be  afilrmed.  All  the 
Justices  concurring. 


(46  Kan.  7E0) 

State  t.  Currbn'S. 

(Supreme  Court  cf  Kansas.    July  9, 1881.) 

Nbw  Tkiai/— Neglect  or  Attornbt— Newlt- 
DiscovERED  Evidence. 

1.  Bccord  examined,  and  held,  that  it  does 
not  disclose  any  such  neglect  on  the  part  of  the 
attorneys  for  the  appellant  in  the  preparation  or 
trial  of  the  case  in  the  coart  belovr  as  entitles 
him  to  a  new  trial  on  that  account. 

2.  Record  examined,  and  held,  that  it  does 
not  disclose  iiuy  newly-discovered  evidence  upon 
which  to  base  an  application  for  a  new  trial,  and 
therefore  it  was  not  error  for  the  trial  court  to 
refuse  the  appellant's  application  therefor. 

(Syllabus  iv  Strang,  C.) 

Commissioners'  decision.  Appeal  from 
district  court,  Wyandotte  county;  O.  L. 
ftfiLLBR,  Judge. 

E.  S,  Earhurt;  and  W.F.  Gatbrie.tor  ap- 


pellant.   J.  TT.  Ives,  Atty.  Gen.,  and  Semrg 
McOreuf,  for  the  State. 

Stbano,  C  This  Is  an  appeal  from  a 
Judgment  of  the  district  court  of  Wyan- 
dotte county,  refusing  a  new  trial.  March 
10, 1890,  the  defendant  was  tried  and  con- 
victed of  the  larceny  of  a  horse,  and  sen- 
tenced to  the  penitentiary  for  the  period 
ofsevenyears.  September  29th  of  the  same 
year  the  defendant  died  his  petition  for  a 
new  trial,  which  was  heard  and  overruled. 
The  defendant  alleges  that  he  was  en- 
titled to  a  new  trial,  flrst,  because  of  the 
negligence  of  his  counsel  in  the  preparation 
and  conduct  of  his  defense.  We  have  ex- 
amined the  record,  and,  outside  of  the  al- 
legation of  the  defendant  in  his  petition  for 
a  new  trial,  we  discover  no  Indication  of 
negligence  in  the  conduct  of  the  trial  on 
the  part  of  the  attorneysfor  the  defendant. 
He  complnins  that  no  motion  for  a  new 
trial  was  filed.  It  Is  true  no  motion  for 
a  new  trial  was  filed  by  the  attorneys 
for  the  defendant.  But, so  faras  weknow, 
they  had  nothing  upon  which  to  base  a 
motion  for  a  new  trial,  and,  if  they  bad 
not,  the  filing  of  a  motion  for  a  new  trial 
would  have  been  a  mere  idle  ceremony. 
We  are  also  bound  to  believe  that  the  de- 
fendant did  not  at  the  conclusion  of  his 
trial,  and  before  sentence,  know  of  any- 
thing upon  which  to  base  a  motion  for  a 
new  trial,  since  he  alleges  in  bis  petition 
that  it  was  since  the  trial  and  verdict 
that  he  discovered  the  evidence  ufion 
which  he  bases  his  right  to  a  new  trial. 
Besides,  if  he  had  known  of  the  newly- 
discovered  evidence  at  the  time  of  the 
trial,  it  would  not  have  constituted  any 
cause  for  a  new  trial,  though  nut  used  on 
the  trial.  Again,  the  defendant  testified 
in  bis  affidavit  for  a  continuance  that  it 
was  not  until  the  4th  of  March  that  he 
came  Into  possession  of  money  to  employ 
counsel  to  defend  him.  On  the  same  day 
chey  prepared  and  filed  an  application  for 
a  continuance,  which  was  heard  by  the 
court  the  next  day,  the  5th,  and  the  case 
continued  thereon  until  the  10th  of  the 
month.  This  evidence  shows  that  the 
counsel  for  the  appellant  were  not  em- 
ployed until  the  day  before  the  applica- 
tion for  a  continuance  was  heard.  The 
application  for  continuance  also  shows 
that  counsel  and  the  appellant  got  their 
information  in  regard  to  what  witnesses 
therein  named  would  swear  to  from  one 
Biley  Miller,  a  friend  of  the  appellant,  from 
Leavenworth.  The  appellant  allegres 
negligence  In  the  preparation  of  the  affi- 
davit for  the  continuance.  In  this:  that  it 
did  not  correctly  state  what  the  wit« 
nesses  therein  named  would  strear  to. 
It  is  pretty  certain  that  the  application 
for  continuance,  so  far  as  it  purported  to 
give  facts  that  could  be  proved  upon 
the  trial  of  the  case,  if  a  continuance  was 
had,  was  a  fraud;  but  it  is  equally 
certain  that  It  was  no  fault  of  the  coun- 
sel for  the  appellant  that  it  was  so,  for 
they  got  their  information  from  the  friend 
of  the  appellant;  and,  having  just  been 
employed,  they  had  no  time  in  which  to 
verify  the  information  thus  obtained. 
Appellant  alleges  In  his  petition  for  a  new 
trial  that  be  did  not  know  about  th« 
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allcf^d  evidence  contained  In  the  affi- 
davit for  continuance,  except  as  be  got 
It  from  hl8  coonBel.  This  Is  very  unlikely, 
since  be  states  lu  the  affidavit  tor  a  con- 
tiuaance  that  be  was  entirely  without 
money  or  means  to  employ  counsel  to  art- 
Tiae  him  or  prepare  for  his  defense  in  said 
action,  or  to  hunt  up  the  whereabonts  of 
his  witnesses,  until  the  4th  day  of  March, 
18110,  when  his  friend  Riley  Miller  arrived 
from  Lienvenworth,  and  informed  him  of 
the  whereabouts  of  witnesses  material  to 
his  defense.  It  is  unreasonable  to  sup- 
pose thatthls  man,  the  appellant's  friend, 
as  lie  swears  in  his  aflSdavlt,  came  from 
Leavenworth  to  Inform  him  of  the  where- 
abouts of  material  witnesses  lor  his  de- 
fense, and  did  not  tell  him  what  the 
witnesses  would  testify  to;  or  that  he 
gave  appellant  one  version  of  what  they 
would  swear  to,  and  his  counsel  another 
and  a  different  one;  or  that  bis  counsel 
did  not  correctly  embody  in  said  affi- 
davit the  Information  thus  obtained. 
A  perusal  of  this  affidavit  for  continuance 
satisfies  us  that  appellant's  complaint  of 
negligence  on  part  of  iiis  counsel  is  with- 
out foundation.  He  Icnew  whether  Miller 
was  a  friend  of  his  or  not  when  he  made 
the  affidavit,  and  whether  he  was  from 
Leavenworth,  and,  much  better  than 
counsel,  must  have  known  whether  Mill- 
er's story  at  the  evidence  witnesses 
named  in  the  affidavit  would  give  was 
true  or  false.  It  is  alleged  in  the  brief  of 
the  appellant  that  bis  counsel  In  the 
court  below  did  not  except  to  rulings  of 
the  court  below,  nor  to  the  instrnctlons. 
But  appellant  makes  no  complaint  in  his 
petition  for  new  trial  of  any  errors  In  the 
rulings  of  the  court,  or  In  thelnstructlons, 
and  therefore hecannotcnmplain  of  them. 
The  second  contention  of  the  appellant  is 
that  he  should  have  a  new  trial  on  ac- 
count of  newly -discovered  evidence,  which 
Is  shown  by  the  affidavits  of  the  wit- 
nesses through  whom  it  Is  alleged  Itcan  be 
secured.  Mary  Allen  is  the  first  witness 
by  whom  It  is  said  new  evidence  can  be 
made.  In  the  first  place  the  matter  set 
up  la  her  affidavit  is  but  hearsay,  and  is 
not  evidence,  and  then  any  fact  contained 
lu  her  affidavit  was  fully  within  the 
knowledge  of  the  appellant  before  he 
was  tried,  and  therefore,  if  evidence  at 
all,  was  not  newly-discovered  evidence. 
Nor  Is  there  any  newly-discovered  evi- 
dence disclosed  in  the  affidavits  of  Qivens 
and  Mrs.  Givens.  If  the  appellant  pur- 
chased tlie  horse  he  was  charged  with 
liavlng  stolen  at  the  house  of  Mr.  and 
Mrs.  Givens,  January  30, 1890, in  the  pres- 
ence of  the  Givens,  be  knew  that  fact  as 
well  as  they  did,  and  he  knew  It  at  and  be- 
fore his  trial.  It  was  his  dnty  to  have 
had  Mr,  and  Mrs.  Givens  sabpcenaed  to  at- 
tend his  trial.  They  lived,  as  their  affi- 
davits show. in  Kansas  City,  Kan.,  at  the 
time  of  thealleged  purchase  of  the  horse  in 
their  presence.  If  they  had  removed  In  the 
mean  time  to  Leavenworth,— and  we  do 
not  know  that  they  bad,  though  the  affi- 
davits they  make  are  sworn  to  at  Leaven- 
worth, September  24, 1890,— yet  if  it  were 
true  that  he  purchased  the  horse  he  was 
charged  with  having  stolen  at  the  house 
Of  the  Givens,  in  their  presence,  at  the 


time  they  say  he  did,  be  knew  as  well 
before  his  trial  that  he  could  prove  that 
fact  by  them  as  he  did  six  months  after- 
wards. But  no  intimation  of  theirknowi- 
edge  finds  its  way  into  the  case  until  Sep- 
tember 24, 1890,  six  months  after  the  trial. 
We  do  not  think  there  is  anything  In  the 
affidavits  of  Mar.v  Allen  and  the  Gtvons 
entitling  the  appellant  to  a  new  trial,  or 
to  justify  the  granting  of  a  new  trial. 
The  verdict  in  the  case  was  amply  sup- 
ported by  the  evidence.  There  Is  very 
little  or  no  room  for  doubt  of  the  defend- 
ant's guilt.  The  appellant  was  seen  near 
the  bam  whence  the  horse  was  taken, 
the  evening  that  be  was  stolen.  It  Is  ad- 
mitted that  he  had  the  horse,  and  traded 
him  off  very  soon  after  he  was  stolen ; 
and,  when  en  route  from  r^eavenworth  to 
Jail,  he  inquired  of  the  officer  having  him 
in  charge  if  he  knew  the  prosecutor,  and 
If  he  was  a  bard  man  to  deal  with,  and 
said  he  would  give  him  f  lUO  to  drop  the 
case  against  him.  Afterwards,  while  in 
jail  awaiting  trial,  he  offered  the  prosb' 
cutor  $100  to  abandon  the  case  against 
him.  That  was  not  the  conduct  of  au 
innocent  man  who  had  purchased  thf 
horse,  and  who  knew  he  could  prov* 
that  fact  by  two  witnesses  who  were 
present  when  he  purchased  him.  It  it 
recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Prr  Curiam.  It  Is  so  ordered;  all  the 
Justices  concurring. 

"~"~~'  (47  Kan.  44) 

State  ex  rel.  Srars,  Co.  Atty.,  v.  BuRTONr 

County  Clerk,  et  al. 

(Supreme  Court  of  Kansat.    July  9,  1891.) 

Rbs    Aiwudicata  —  ErFBCT    OF   Jot)ombst    on 

Statb— CouNTi-  Beat  Elsotion— Constitutios- 

jOj  Law. 

1.  The  rale  stated  in  State  v.  Stock,  88  Kan. 
154,  16  Fac.  Rep.  106,  as  to  private  judgments 
having  do  binding  force,  wbere  the  state  is  at- 
tempting to  enforce  its  laws,  followed. 

2.  The  plea  of  a  sabsequent  county-seat  eleo- 
tion  held  bad,  upon  the  same  authority. 

R.  The  act  entitled  "An  act  to  legalize  a  cer- 
tain election  in  Cheyenne  count;,  and  to  declare 
the  to\rn  of  St.  Francis  the  permanent  county- 
seat  of  said  county, "  appro'ved  February  5,  1891, 
Is  constitutional  and  valid. 
iSvllatrus  by  Oreen,  C.) 

Commissioners'  decision.  Original  pro- 
ceeding in  mandamus. 

C.  N.  Sears,  S.  W.  McElroy,  and  Edwta 
A.  Austin,  for  plaintiff.  Webb  Jt  Lindsay, 
for  defendants. 

Green,  C.  This  is  au  original  proceed- 
ing In  mandamus,  brought  by  the  county 
attorney  to  compel  the  county  officers 
named,  of  Cheyenne  county,  to  remove 
their  respective  offices  from  St.  Francis  to 
Bird  City,  and  to  compel  them  to  hold 
their  offices  at  Bird  City  as  the  permanent 
county-seat  of  Cheyenne  county.  The  al- 
ternative writ  was  allowed  on  the  2d  day 
of  February,  1S91,  and  served  on  the  de- 
fendants on  the  7th.  The  cause  was  sub- 
mitted upon  the  facts  stated  in  the  al- 
ternative writ  and  answer.  The  facts  ma- 
terial to  the  Issue,  as  claimed  by  the 
plaintiff,  are    substantially    as  follows: 
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Cbej'enne  county  was  organized  April  1, 
1886,  and  Bird  City  was  desisnated  as  the 
temporary  county-scat.  An  election  was 
held  on  the  15th  day  of  May,  1886,  and 
Bird  City  received  a  majority  of  the  votes 
cast  lor  the  permanent  county -seat.  The 
county  officers  held  their  respective  offices 
at  Bird  City  until  about  the  ist  day  of 
March,  1889,  when  they  i-emoved  tlieir 
olHces  to  St.  Francis.  The  answer  of 
the  respondents  was  a  Justification  of  such 
removal,  and  continuance  of  the  county- 
seat  at  St.  Francis,  upon  three  grounds: 
First,  that  the  election  on  tlie  15th  day  of 
May,  1S86,  bad  been  adjudged  to  be  null 
and  void  ;  second,  that  there  had  been  a 
Bubsequeut  election  held  io  the  county 
on  the  26th  day  of  February,  1889.  at 
which  St.  Francis  received  a  majority  of 
all  the  votes  cast  for  the  permanent  coun- 
ty-seat; and,  tbird,  that  by  an  act  of  the 
legislature  approved  February  5,  1891,  St. 
Francis  was  declared  to  be  the  permanent 
county-seat. 

1.  The  plea  of  res  adjvdica.ta,  Is  stated  Jn 
the  answer  to  alternative  writ,  as  fol- 
lows: "That  the  election  In  Chpyenne 
county,  on  the  15th  day  of  May,  1S86,  so 
far  as  the  location  of  the  county-seat  was 
and  is  concerned,  was  duly  aud  finally  de- 
termined and  adjudged  against  the  relator, 
the  state  of  Kansas,  and  all  persons 
whomsoever,  by  the  consideration  and 
decree  of  the  district  court  of  Cheyenne 
county,  in  a  certain  proceeding  duly  com- 
menced, pending,  and  had  in  said  court, 
wherein  the  state  of  Kansas,  on  the  rela- 
tion of  Thomas  J.  McCarty  and  R.  M. 
Jacques,  citizens,  electors,  and  tax-payers 
of  the  town  of  Wano,  were  plaintiffs,  and 
Edwin  M.  Phillips,  clerk  of  the  district 
court  of  Cheyenne  county,  wasdefeudant. 
In  the  nature  of  inaudamasto  compel  said 
Edwin  M.  Phillips,  as  such  clerk,  to  re- 
move his  office  from  the  town  of  Bird  City, 
where  he  was  unlawfully  keeping  his  office, 
and  to  keep  the  same  at  the  town  of  Wa- 
no, now  St.  Francis,  which  said  last- 
named  place  the  relators  alleged  to  be  the 
ciiunty-seat  of  said  county,  and  In  which 
the  said  relators  sought  to  and  did  con- 
test the  pretended  election  held  May  15, 
1886,  and  the  result  thereof,  as  declared  by 
the  board  of  county  commissioners  of 
said  county,  upon  which  election  and  re- 
sult relator  herein  relies  in  this  action  and 
proceeding.  It  was  duly  and  finally  ad- 
judged by  said  court  that  said  pretended 
election  was  null  and  void,  and  that  no 
town  was  and  had  been  chosen  as  perma- 
nent county-seat  of  said  county  at  said 
election. "  Tlio  plea  cannot  be  sustained 
In  this  case,  which  is  brought  upon  the 
relation  of  the  county  attorney.  The 
state  Is  not  bound  by  a  suit  prosecuted  by 
a  private  party,  in  an  action  of  this 
kind.  State  v.  Stock.  38  Kan.  154, 16  Pac. 
Eep.  106. 

2.  The  second  plea  of  justification  may 
be  briefly  stated:  "That  afterwards,  on 
January  19,  1889,  upon  a  petition  of  asuffl- 
clent  number  of  the  electors  of  said  coun- 
ty, whose  names  appeared  on  the  last  as- 
sessment rolls  of  the  township  assessor 
of  the  county,  filed  with  the  county  clerk 
of  said  county,  the  board  of  county  com- 
missioners, acting  on  said  petition,  called 


an  election  to  be  held  February  26, 1889, 
for  the  purpose  of  permanently  locating 
the  county  seat  of  said  county ;  that  no- 
tice of  said  election  was  duly  publlsned  by 
the  county  clerk  on  January  24,  1889,  auo 
weekly  thereafter,  in  a  new.spaper  pub- 
lished and  of  general  circulation  in  said 
count3' :  that  notice  of  said  election  waK 
also  duly  published  by  the  sheriff  of  said 
county  on  January  31st,  and  weekly  there- 
after, until  said  election,  in  a  newspaper 
published  and  of  general  circulation  in 
the  county;  that  afterwards,  on  January 
28, 1889,  the  board  of  county  commission- 
ers duly  appointed  certain  persons  to  fill 
vacancies  existing  in  the  board  of  regis- 
trars for  the  several  voting  precincts  In 
said  county;  that  registration  of  the  vot- 
ers In  the  manner  provided  by  law,  by  the 
persons  authorized  by  law  to  act  aa 
judges  of  election  in  the  several  election 
precincts  in  said  county,  was  had,  and  in 
pursuance  of  said  proceedings  of  said 
broad  of  county  commissioners,  and  said 
notice  of  said  election,  an  election  was 
held  in  said  Cheyenne  county  on  February 
26,  18S9,  for  the  purpose  of  permanently 
locating  the  county-seat  of  said  county, 
and  at  said  election,  and  by  the  result 
thereof  as  canvassed,  the  city  of  St.  Fran- 
cis received  a  majority  of  all  the  legal 
votes  cast  at  said  election,  as  was  duly 
declared  by  the  board  of  county  commis- 
sioners sitting  as  a  board  of  canvassers  of 
the  election  returns  of  said  election  in 
said  county."  We  think  this  plea  Is  bad. 
Taken  In  connection  with  the  first,  it 
appears  that  the  state  was  not  bound  by 
the  judgment  of  the  court,  which  declared 
the  first  election  void;  hence  it  is  not 
clear  that  there  was  any  authority  for 
calling  the  second  election.  The  Judgment 
and  decree  of  the  district  court  of  Chey- 
enne county,  upon  the  relation  of  two  cit- 
izens against  the  clerk  of  the  district 
court,  was  not  sufficient  ground  for  order- 
ing another  election.  The  first  election 
must  be  set  aside  by  some  competent  au- 
thority by  wbich  the  state  is  bound  before 
another  election  could  be  ordered ;  and 
the  subsequent  election,  having  been  held 
within  five  years,  was  unauthorized.  "No 
election  for  the  relocation  of  such  county- 
seat  shall  be  ordered  or  had  within  five 
years  from  the  time  of  the  holding  of  tbe 
last  preceding  election,  touching  the  loca- 
tion or  relocation  of  such  county -seat." 
Paragraph  1897,  Gen.  St.  1889. 

3.  The  following  act  of  the  legislature  is 
setup  as  the  third  plea  of  justification: 
"  An  act  to  legalize  a  certain  election  In 
Cheyenne  county,  and  to  declare  the  town 
of  St.  Francis  the  permanent  county -seat 
of  said  county.  Whereas,  on  the  26tb  of 
February,  1889,  there  was  held  in  the  coun- 
ty of  Cheyenne  an  election  for  permanently 
locating  the  county-seat  of  said  county, 
at  which  election  the  town  of  St.  Francis 
received  a  majority  of  two  hundred  and 
ninety-two  votes;  and  whereas,  the  coun- 
ty of  Cheyenne  now  owns  in  said  town  of 
St.  Francis  a  block  of  land  of  the  value  of 
four  thousand  dollars,  and  county  build- 
ings thereon  of  the  value  of  tliree  thou- 
sand dollars;  and  whereas,  it  is  claimed  by 
rival  town-site  companies  that  said  elecr 
tion  was  illegal,  and  there  is  likely  to  arise 


Digitized  by  LjOOQ IC 


Kan.) 


HUBLA  V.  CITY  OF  KANSAS  CITY. 


143 


in  said  county  a  coniest  over  the  perma- 
nent county-seat  thereof,  to  the  great  det- 
riment ofthe  people  and  tas-pnyere  of  said 
county :  Now,  therefore,  be  it  enacted  by 
the  legislature  of  the  state  of  Kansas : 
Section  1.  That  the  said  election  for  the 
purpose  of  permanently  locating  the  coun- 
ty-seat of  Cheyenne  county,  held  February 
26,  1889,  be,  and  the  same  is  hereby,  legal- 
ized, and  the  town  of  St.  Francis  is  hereby 
declared  to  be  the  permanent  county -sent 
of  said  county.  Sec.  2.  This  act  shall  take 
effect  and  be  In  force  from  and  after  Its 
publication  in  the  official  state  paper. 
Approved  February  5, 1891.  Published  In 
uSicial  state  paper.  February  6,  ISOl." 

It  Is  contended  by  the  relator  that  this 
act  is  void  and  unconstitutional,  because 
it  Is  In  contravention  of  section  1  of  article 
9  of  the  constitution,  which  says:  "But 
no  county-seat  shall  be  changed  without 
the  consent  of  a  majority  of  the  electors 
of  the  county."  It  is  argued  with  a  great 
deal  of  force  that  the  consent  required  by 
the  constitution  must  be  alflrmatlvely 
given ;  that  the  election  held  on  the  26th 
day  of  February,  1889,  was  a  nullity;  and 
therefore  the  legislature  had  no  power  to 
legalize  such  a  nullity.  Let  us  examine 
this  proposition.  The  constitutional  re- 
striction placed  upon  the  legislature  Is 
that  it  cannot  change  the  location  of  a 
county-seat  without  the  consent  of  a  ma- 
jority of  the  electors  of  the  county.  It  is 
true  the  legislature  has  said  that,  when 
a  county -seat  has  been  located,  no  other 
election  shall  be  had  within  live  years  of 
the  time  of  thcholdlng  ol  the  last  election. 
Yet  It  could  dispense  with  this  rule,  and 
provide  for  the  holding  of  an  election  at 
anytime.  It  is  a  matter  peculiarly  with- 
in the  power  of  the  legislature  to  saj*  when 
and  how  county-seat  elections  shall  be 
held.  If  it  be  within  the  power  of  tlie  leg- 
islature to  prescribe  the  rule  for  such  elec- 
tions, can  It  not  by  subsequent  legislation 
legalize  an  election  which  was  lacking  in 
one  of  tlie  requisites  which  it  might  have 
dispensed  with  by  a  previous  act?  The 
law  has  been  stated  by  Judge  Cooley :  "  If 
the  thing  wanting,  or  which  failed  to  be 
done,  and  which  constitutes  the  defect  In 
the  proceedings,  Is  something  the  necessity 
for  which  the  legislature  might  have  dis- 
pensed with  by  prior  statute,  then  it  is 
not  beyondthe  power  of  the  legislature  to 
dispense  with  It  by  subsequent  statute; 
and  If  the  irregularity  consists  in  doing 
some  act,  orin  the  mode  or  manner  of  doing 
some  act,  which  the  legislature  might 
have  made  immaterial  by  prior  law,  it  is 
equally  competent  to  make  the  name  im- 
material by  a  subsequent  law."  Cooley, 
Const.  LIm.  (6th  Ed.)  457.  This  court  has 
said  that  where  an  irregularity  rendering 
an  act  of  a  city  or  subordinate  aceucy  flle- 
gal  or  void  is  simply  a  failure  to  comply 
with  some  provision  of  the  statute  which 
the  legislature  might  in  advance  have  dis- 
pensed with,  the  legislature  can,  by  a  gen- 
eral curative  statute,  subsequently  passed, 
dispense  with  such  compliance,  and  there- 
by render  the  act  of  the  city  or  subordi- 
nate agency  legal  and  valid.  Mason  v. 
Spencer,  35  Kan.  512,  11  Pac.  Rep.  402. 
Again,  this  court  has  said,  In  speaking  of 


county -seat  elections,  that  a  vote  of  a  ma- 
jority is  not  necessary,  nor  even  the  for- 
mality of  an  election.  The  consent  of  a 
majority  of  the  electors,  in  whatever  form 
expressed,  whether  In  election  or  by  peti- 
tion or  otherwise.  Is  sufticient.  In  re 
County-Seat  of  Linn  Co.,  15  Kan.  500. 
Now,  the  fact  exists  that  an  election  was 
held  In  Cheyenne  county  on  the  26th  day 
of  February,  18S9.  It  may  not  have  been 
authorized,  but  It  is  admitted,  by  the 
pleadings,  that  an  expression  was  given 
upon  the  question  of  the  location  of  the 
county-seat  in  that  county.  Was  not  this 
suUicient  for  the  legislature  to  consider  as 
a  consent,  within  tlie  spirit  of  section  1  of 
article  9  of  the  constitution ?  We  need  not 
call  it  an  election,  for  that  is  not  neces- 
sary. The  consent  may  be  expressed  by 
petition  or  In  any  other  form.  We  do  not 
know  what  was  before  the  legislature, 
and  can  only  resort  to  the  preamble  and 
the  act  itself  to  determine  the  object  of 
the  legislature.  With  this  existing  tact 
before  us,  of  an  expression  having  been 
given  by  the  people  of  Cheyenne  county 
upon  the  question  of  the  location  of  the 
county-seat,  we  cannot  say  tliat  the  legis- 
lature acted  upon  an  absolute  nullity. 
There  was  something  expressed  which  it 
regarded  as  a  consent,  and  upcm  that  con- 
sent based  Its  action,  by  passing  the  law 
in  question.  The  proposition  may  be 
summarized:  An  election  was  held  on  the 
15th  day  of  Ma.v,188fi,  locating  the  county- 
seat  at  Bird  City.  The  people  of  the  coun- 
ty subsequently  expressed  themselves  in 
favor  of  St.  Francis  as  the  county -seat, 
but  in  a  manner  not  authorized  by  law  at 
the  time;  but  the  defect  in  such  expression 
was  a  matter  whi<"h  the  legislature  might 
have  dispensed  with  in  the  first  instance. 
The  defect,  therefore,  was  such  a  one  as 
the  legislature  could  and  did  cure  by  a  sub- 
sequent enactment,  which  we  are  con- 
strained to  uphold.  We  therefore  recom- 
mend that  the  peremptory  writ  of  aiaa- 
damus  be  denied. 

Prr  Curiam.    It  is  so  ordered;  all  the 
justices  concurring. 

(46  Kan.  738) 

HcBLA  et  a/.  T.  City  of  Kansas  City  et  al. 

(Supreme  Court  of  Kantaa.   July  9, 1891.) 
Cities— ExTBNSioN  of  Boundaries — Taxation. 

1.  A  city  of  the  first  class  has  power  to  extend 
and  enlarge  its  boundaries  so  as  to  include  within 
it  a  continuous  body  of  land  lying  contiguous  to 
the  prior  limits  of  said  city,  when  the  orainance 
providing  for  such  extension  is  approved  by  the 
district  court  of  the  county  within  which  said 
city  is  situate. 

3.  A  ci  ty  of  the  first  class  has  the  power  to  en- 
large or  extend  its  limits  so  as  to  include  several 
tracts  of  land,  some  of  which  ad)oin  the  city,  and 
others  adjoining  those  that  do  adjoin  the  city,  so 
as  to  form  one  contiguous  body,  but  the  annexa- 
tion ordinance  must  oe  approved  by  the  district 
court  of  the  county  in  the  manner  and  under  the 
conditions  and  requirements  of  the  statute. 

8.  A  tract  of  land  wholly  within  the  limits 
of  a  city  of  the  first  class,  although  never  divided 
into  blocks,  lots,  streets,  and  alleys,  and  used 
for  agricultural  and  horticnltoral  purposes,  is 
subject  to  be  taxed  for  ordinary  city  revenues. 
The  case  of  Hendenhall  v.  Burton,  42  Ean.  570, 
22  Fac.  Rep.  658,  cited  and  followed.  ^ 
(Syllabus  by  Simpson,  C.) 
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Commissioners'  decision.  Error  from 
rtlatrlct  ftourt,  Wyandotte  coonty;  O.  L. 
MiLi.KR,  Judge. 

Dail,  Bird  A  Marsh,  lor  plaintiffs  In  error. 
Wintield  Freeman,  A.  H.  Cobb,  and  L.  C. 
True,  for  defendants  In  error. 

Simpson,  C.  The  plaintiffs  In  error  com- 
menced an  action  in  the  district  court  of 
Wyandotte  county  to  set  aside  certain 
proceedings  theretofore  had,  by  which  it 
was  attempted  to  make  their  land,  con- 
sisting of  30  acres  devoted  to  asriculture 
and  horticulture,  a  part  of  the  city  of 
Kansas  City,  by  an  extension  of  the  limits 
of  said  city ;  and  also  coiiiraenced  an  ac- 
tion against  the  county  treasurer  of  said 
county  to  enjoin  the  levy  and  collection  of 
the  taxes  of  1890  on  said  land.  The  peti- 
tions specifically  alleged  that  on  the  30tb 
day  of  December,  1887,  the  city  of  Kansas 
City  attempted,  by  ordinance  duly  pub- 
lished, to  extend  its  boundaries  so  that 
the  same  should  include  the  territory  of 
the  original  cities  of  Kansas  City,  Armour- 
dale,  and  Wyandotte,  together  with  all 
the  additions  thereto,  and  all  of  the  terri- 
tory embraced  in  the  original  consolidated 
city  of  Kansas  City,  Kan.,  and  all  the  ter 
rltory  within  certain  boundary  lines  fully 
described  in  said  ordinance;  that  said  or- 
dinance was  attempted  to  he  passed  on 
the  30th  day  of  December,  1887;  was  ap- 
proved on  the  4th  day  of  January,  1888, 
and  was  duly  published  In  the  Kansas 
Pioneer,  the  offlclal  paper  of  said  city,  and 
designated  In  said  ordinance,  within  20 
days  after  its  passage;  that  alter  the  pub- 
lication of  said  ordinance  the  mayor  of 
said  city,  at  the  first  regular  term  of  the 
district  court  of  Wyandotte  county,  Kan., 
commenced  after  said  20  days,  presented 
to  the  court  a  copy  of  said  ordinance,  to- 
gether with  the  affidavit  showing  the 
proper  publication  thereof,  which  were 
Bled  with  the  clerk  of  said  court,  and 
thereupon  said  court  did  determine  that 
said  publication  had  been  made  as  by 
law  required,  and  by  its  Judgment  ap- 
proved, but  modified,  said  ordinance, — 
first,  hearing  all  objections,  if  any,  and 
proofs,  if  any,  offered  by  the  city  or  per- 
sons affected  by  said  ordinance,  and  the 
limits  or  area  of  the  said  city  were  at- 
tempted to  be  enlarged  or  extended  as 
designated  in  said  ordinance,  and  modi- 
fled  by  court,  as  of  the  date  of  the  ap- 
proval or  modification,  to-wlt,  on  the 
day  of  ,  1888;  and  the  lim- 
its of  said  city  were  attempted  to  be  ex- 
tended as  in  said  judgment  specified, 
wlilch  limits,  as  so  modified, embraced  the 
said  land  of  plaintiffs;  and  that  the  said 
district  court  made  a  record  of  its  finding 
and  determination  in  the  premises;  and 
plaintiffs  further  alleged  that  at  the  time 
of  the  passage  of  the  said  pretended  ordi- 
nance, and  at  tiie  time  of  the  said  proceed- 
ings in  said  district  court,  the  said  prop- 
erty of  plaintiffs  was  bounded  and  com- 
pletely surrounded  by  unplatted  territory, 
and  by  territory  which  did  not  at  said 
time  adjoin  to  the  city  limits  of  said  de- 
fendant city;  and  that  it  was  not  subdi- 
vided Into  lots,  blocks,  streets, and  alleys; 
and  that  the  land  at  said  time  was  used 


exclusively  for  horticultural  and  agricul- 
tural purposes,  and  was  surrounded  com> 
pletely  and  entirely  by  land  of  similar 
kind,  and  used  in  the  same  manner  for 
horticultural  and  agricultural  purposes; 
that  no  street  of  said  defendant  city  was 
opened  to  It  or  touched  it  anywhere,  nor 
wa«  any  street  of  said  city  open  to  or 
toachitig  upon  the  land  surrounding  said 
property  of  plaintiffs;  and  that  the  plain- 
tiffs' land  was  not  accessible  by  any  street 
leading  to  the  business  part  of  said  city, 
nor  was  the  land  surrounding  the  land  of 
said  plaintiffs  as  aforesaid,  accessible  by 
any  street  leading  to  the  business  part  of 
said  city ;  that,  by  reason  of  the  premises, 
the  said  defendant  city  had  no  power  or 
authority  to  pass  any  ordinance  including 
the  laud  of  plaintiffs  within  the  corporate 
limits  of  said  city,  nor  did  said  district 
court  have  any  power  or  authority,  in 
passing  upon  said  ordinance,  to  include 
the  land  of  plaintiffs  within  the  corporate 
limits  of  said  city,  and  said  ordinance, 
and  the  said  judgment  of  said  district 
court  thereon,  were  and  are  each  thereof 
absolutely  null  and  void,  and  of  no  effect 
whatever;  that  neither  of  the  plaintiffs 
had  ever  done  or  suffered  to  be  done  on 
their  behalf  anything  by  which  they  bad 
ratified  or  confirmed,  in  law  or  equity,  the 
said  void  proceedings  of  said  city  and  of 
said  district  court.  Said  plaintiffs  further 
alleged  that  their  said  land  was  attempt- 
ed to  be  assessed  by  the  authorities  of  said 
defendant  city  at  the  sum  of  913,700,  and 
taxes  were  levied  thereon  for  the  year  ISaO 
in  the  sum  of  ^730,  which  taxes  were  duly 
extended  upon  the  tax-rolls,  und  that  the 
said  defendant  county  treasurer  threatens 
to  sell  the  property  of  plaintiffs  therefor; 
that  the  assessed  valuation  of  said  prop- 
erty before  said  attempted  proceedings 
were  had  by  which  It  was  pretended  to 
be  incorporated  into  said  defendant  city 
was  the  sum  of  f  2,500,  and  the  taxes  there- 
on amonnted  to  fl2o;  that  their  land  Is 
of  no  greater  value  at  this  time  than  It 
was  at  said  time,  and  that  the  said  sum 
of  fl25  would  bo  a  just  amount  of  taxes 
upon  the  said  land  of  plaintiffs  fortheyear 
1890;  and  that  the  i)lain  tiffs  tendered  said 
sum  of  $12")  to  the  county  treasurer,  w^hich 
was  refused,  and  they  tendered  said  sum 
In  court.  To  these  petitions  the  defendant 
city  filed  demurrers,  and  upon  the  hearing 
of  these  demurrers  It  was  agreed  that  the 
petitions  should  be  amended  by  incorpo- 
rating a  statement  therein  as  follows: 
"All  land  brought  Into  said  city  under 
said  proceedings— taken  in  its  entirety — 
composed  a  continuous  body  of  laud  lying 
contiguous  to  the  prior  limits  of  said 
city,  but,  considering  the  portions  or 
tracts  owned  by  different  parties  as  sepa- 
rate tracts,  tliey  did  not  all  adjoin  the 
city,  and  tue  land  of  the  plaintiffs,  ho  con- 
sidered separately,  did  not  so  adjoin  the 
city."  These  demurrers  were  Hustaincd 
by  the  district  court,  and  the  plaintiffs  in 
error  bring  the  case  nere  for  review.  They 
claim  that  the  statute  did  not  authorize 
land  situated  as  theirs  is  to  be  brought 
within  the  city  limits. ;  that  the  statute  is 
unconstitutional  and  void,  as  an  attempt- 
ed delegation  of  legislative  power;    that, 
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If  their  land  la  properly  within  the  city 
liroits.  it  Euuat  be  taxed  as  agricultural 
laud,  and  not  as  city  property. 

The  act  ol  the  legislature  first  author- 
lies  ""  territory  adjoining  the  city  limits, 
that  has  been  subdivided  luto  lota,  blocks, 
streets,  and  alleys,  to  be  added  to  theclty, 
with  the  approval  of  the  city  council  and 
mayor."  It  then  provides  "that  no  un- 
platted territory  of  over  live  acres  shall  be 
takon  into  said  city  against  the  protest  of 
tbe  owner  thereof,  unless  the  same  is  clr- 
cumBcrlbed  by  platted  territory  that  Is 
tnken  into  theclty."  It  is  then  provided 
that  "  any  city  of  the  first  class  may  en- 
large or  extend  its  limits  or  area  by  an 
ordinance  specifying  with  accuracy  the 
new  line  or  lines  to  which  It  is  proposed 
to  enlarge  or  extend  such  limits  or  area. 
Within  twenty  days  after  the  passage  of 
such  ordinance  the  same  shall  be  published 
in  the  city  offlclal  paper,  published  in  said 
city,  to  be  designated  In  said  ordinance. 
When  said  publication  shall  have  been 
made,  tbe  mayor  of  said  city,  at  tbe  first 
regular  terra  of  tbe  district  court  of  the 
county  In  which  said  city  is  situated,  com- 
mencins  after  said  twenty  days,  shall  pre- 
.sent  tu  said  court  a  copy  of  said  ordi- 
nance, duly  certified  by  the  clerk  of  said 
city  under  its  seal,  and  also  therewith  an 
aflidavit  or  affidavits  showing  the  publi- 
cation of  said  ordinance  as  hereinbefore 
provided,  which  said  certified  copy  of  said 
ordinance  and  said  affidavits  shall  be  filed 
with  the  clerk  of  said  court.  Thereupon 
said  court  shall  determine  whether  said 
publication  has  been  made  as  herein  re- 
quired, and  shall  then  consider  said  ordi- 
nance, and  by  Its  Judgment  either  ap- 
prove, disapprove,  or  modify  the  same, 
first  bearing  all  objections,  if  any,  and 
proofs,  if  any,  offered  by  said  city  or  per- 
sons affected  by  said  ordinance.  Should 
said  ordinance  be  approved  or  modified 
by  said  court,  then  the  limits  or  area  of 
said  city  shall  be  enlarged  or  extended  as 
therein  designated,  from  the  date  of  such 
approval  or  modification;  but  should  It 
be  approved  entirely,  or  modified  and  ap- 
proved, the  Judgment  of  said  court  shall 
stand,  and  the  limits  of  such  city  shall  be 
extended  as  Is  in  said  Judgment  specified, 
and  the  determination  of  the  matter  thus 
submitted  to  said  court  shall  be  final,  and 
all  courts  of  the  state  shall  take  Judicial 
notice  of  the  limits  or  area  of  such  city,  as 
thus  enlarged  or  extended,  aud  of  all  Ino 
steps  in  the  proceedings  leading  thereto. 
Tbe  district  court  shall  make  a  record  of 
Its  finding  and  determination  in  the  prem- 
ises, which  shall  be  conclusive  evidence  of 
the  facts  so  found  and  determined ;  and, 
after  the  disapproval  or  modification  of 
one  ordinance,  another  or  others  may  be 
passed  and  acted  on."  First  Class  City 
Act.  §  8.  The  land  in  question  is  about  30 
acres,  used  for  horticultural  and  agricult- 
ural purposes,  and  is  entirely  surrounded 
by  lands  of  like  character.  It  does  not  ad- 
join the  city.  It  Is  not  subdivided  into 
lots,  blocks,  streets,  and  alleys,  nor  is  It 
surrounded  or  circumscribed  by  platted 
lands;  but  It  is  one  of  several  tracts  that, 
taken  tn  their  entirety,  compose  a  contin- 
uous body  of  land  lyinir  contiguous  to  the 
prior  limits  of  the  city,  some  of  which 
v.27p.no.3— 10 


tracts  do  adjoin  the  city,  and  this  tract 
does  adjoin  some  that  adjoins  the  city 
limits. 

The  controlling  question  in  this  case, 
therefore,  is,  can  the  ci  ty  11  mits  be  extended 
nudertbe  section  of  the  law  of  1887,  above 
quoted,  so  as  to  include  a  tract  of  land 
tbat  is  part  and  parcel  of  a  large  compact 
and  contiguous  body  tbat  does  adjoin  the 
prior  city  limits,  although  this  particular 
piece  does  not  so  adjoin  the  city  limits? 
This  question  we  answer  in  tbe  affirma- 
tive, because  of  these  words  contained  la 
tbe  section:  "Any  city  of  the  first  class 
may  enlarge  or  extend  its  limits  or  area 
by  an  ordinance  specifying  with  accuracy 
the  new  line  or  lines  to  which  it  Is  pro- 
posed to  enlarge  or  extend  such  limits  or 
area."  We  think  this  expressly  author- 
izes the  city  council  to  take  luto  the  limits 
of  theclty  such  land  as  adjoins  the  city, 
and  such  other  land  as  adjoins  land  that 
adjoins  che  city,  so  as  to  make  a  continu- 
ous and  compact  body,  as  may  be  ap- 
proved of  by  the  district  court,  as  provid- 
ed in  the  other  provisions  of  the  section. 
In  other  words,  we  think  the  proper  con- 
struction to  be  given  to  the  act  of  1887  Is 
this:  First.  The  mayor  and  council  has 
power  to  embrace  within  the  limits  of  the 
city  all  land  that  has  been  subdivided  Into 
lots,  blocks,  streets,  and  alleys,  without 
reference  to  the  extent  o(  the  land  so  di- 
vided. If  such  platted  land  adjoins  the 
city;  this  part  of  the  section  being  framed 
on  the  theory  that,  by  so  platting  the 
land,  the  proprietor  himself  establishes  its 
character  as  city  property,  and  assents  to 
its  absorption  by  the  city.  Second.  The 
mayor  and  council  has  power  to  extend 
the  limits  of  the  city  so  as  to  embrace 
tracts  of  unplatted  land  notexceeding  five 
acres,  and  exceeding  five  acres  when  the 
owner  does  not  protest  against  such  ab- 
sorption. When  tbe  unplatted  land  is  cir- 
cumscribed by  platted  land  that  is  taken 
into  the  city,  the  unplatted  land  can  be 
taken  In  without  regard  to  its  extent. 
Third.  Any  city  of  the  flrat  class  can  en- 
large or  extend  its  limits  or  area  so  as  to 
embrace  u  contiguous  body  of  land  lying 
contiguous  to  the  prior  limits  of  the  city, 
composed  of  different  tracts,  but  this  ex- 
tension must  be  approved  by  the  judg- 
ment of  tbe  district  court,  had  in  tbe  man- 
ner prescribed  by  the  law  of  1887.  If  the 
land  sought  to  be  Incorporated  into  tbe 
city  was  detached,  so  as  not  only  not  to 
Join  tbe  city,  or  not  to  join  land  adjoining 
the  city,  we  would  have  grave  doubts 
about  the  power  to  extend  the  city  limits 
so  as  to  embrace  a  detached  tract.  That 
is,  we  doubt,  under  the  power  delegated 
in  this  section,  if  the  city  council  are  au- 
thorized to  leave  out  or  disregard  small 
tracts  adjoining  the  city  limits  and  pass 
them  over,  and  attempt  to  take  within 
the  city  a  detached  tract  not  adjoining 
the  city,  and  entirely  surrounded  by  tracts 
that  do  or  do  not  adjoin  the  city  limits; 
but,  as  we  understand  the  amendment  to 
these  petitions,  descriptive  of  the  location 
and  surroundings  of  tbe  land  of  the  plain- 
tiffs in  error,  we  think  it  could,  by  proper 
proceedings  in  conformity  to  the  provis- 
ions of  the  act  of  1887,  he  brought  within 
the  city  limits.  '  This  being  so,  tbe  district 
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court  acquir'>d  jurifldiction,  and  had  the 
power  to  hear  and  determine  thp  ques- 
tions presented  by  the  ordinance,  and, 
having  JuriHiliction,  the  plaintiffs  in  error 
are  bound  by  the  result.  As  we  under- 
stand the  contention  of  the  counsel  for 
plaintiffs  In  error,  they  do  not  attack  the 
regularity  of  the  proceedings  either  before 
tlie  council  or  the  district  court.  All  they 
claim  iu  this  respect  is  that,  as  the  stat- 
ute does  not  authorize  theclty  to  take  the 
land  of  the  plaintiffs  in  error  Into  the  city 
by  an  extension  of  Its  limits,  the  council 
of  the  city  had  no  power  to  pass  the  or- 
dinance, and  the  district  court  had  no 
power  to  approve  It,  but  as  we  hold  that 
they  have  the  powcr.and  thedletrlct  court 
having  jurisdiction,  the  ordinance  is  valid 
for  this  reason. 

Their  next  contention  Is  that  the  part 
of  the  act  of  18S7  thatconfers  upon  the  dis- 
trict court  of  the  proper  county  the  power 
to  approve,  disapprove,  or  modify  such 
an  ordinance  Is  unconstitutional,  for  the 
reason  that  it  Is  a  delegation  of  a  purely 
legislative  power.  We  had  occasion  to 
consider,  discuss,  and  determine  practical- 
ly the  same  question  in  the  case  of  Callen 
V.  aty  of  Junction  City,  43  Kan.  G29,  23 
Pac.  Rep.  652.  That  case  involved  tlie 
conBtitutioQailty  of  section  1  of  chapter 
C9  of  the  Laws  of  18K6.  A  comparison  of 
the  act  of  1886  with  that  of  1887  will  dem- 
onstrate that  there  Is  no  substantial  dif- 
ference between  them  so  far  as  the  delega- 
tion of  power  Is  concerned.  In  one,  it  is 
to  the  district  judge;  in  the  other,  it  Is  to 
the  district  court.  In  the  one  case,  the 
action  of  the  district  judge  precedes  that 
of  the  council ;  In  the  other,  the  action  of 
the  district  court  reviews  that  of  the 
council;  but  in  both  there  must  be  con- 
current action  to  legalize  the  ordinance. 
It  must  be  evident  that.  If  the  delegation 
of  power  to  the  district  Judge  under  the 
act  of  1N86  can  stand,  that  to  the  district 
court,  under  the  act  of  1S.S7,  must  be  sus- 
tained. So  that  the  conclusion  Is  that  the 
act  of  1887  is  constitutional  and  valid, 
against  the  objection  now  urged  to  It. 

3.  This  leaves  the  question  of  the  legali- 
ty of  the  taxes  to  be  passed  upon.  This 
question  was  considered  by  this  court  In 
the  case  of  Mendeohall  v.  liurton,  42  Kan. 
570,  22  Pac.  Rep.  558,  and  the  casus  now 
cited  by  council  for  plaintiffs  in  error  were 
then  commented  upon.  In  addition  to 
what  was  said  in  that  case  It  appears  to 
us  that,  when  It  la  determined  that  the 
land  of  the  plaintiffs  in  error  is  a  part  of 
the  city  of  Kansas  City,  tliero  must  exist 
some  extraordinary  condition  to  exempt 
it  from  the  payment  of  the  ordinary  city 
taxation.  If  the  assessment  was  too 
high,  resort  could  have  been  had  to  the 
board  of  equalization,  and  possibly  other 
remedies  might  have  been  used  to  have 
equalized  its  assessment.  The  rule  is  that 
ail  property  situate  within  the  city  must 
bear  Its  proper  proportion  of  taxes,  and 
must  be  assessed  as  city  property.  We 
regard  the  Judicial  determination  of  the 
district  court  of  Wyandotte  county  mak- 
ing this  land  a  part  of  the  city  of  Kansas 
City  as  permanently  fixing  It  as  city  prop- 
erty, and  as  such  it  must  be  assessed  and 
taxed.    It  would  breed  unwarranted  con- 


fusion with  our  asseSHmentH,  and  produce 
endless  strife  in  our  taxation,  to  permit 
any  body  of  land  that  has  been  declared 
a  part  of  an  Incorporated  city  to  be  taxed 
as  farming  land,  the  same  as  If  it  was  not 
embraced  within  the  city  limits.  Under 
our  system  of  the  extension  of  the  limits 
of  a  city  of  the  first  class,  all  questions  of 
this  character  are  considered  and  passed 
upon  by  the  district  court  when  It  af>- 
proves  an  annexation  ordinance.  The 
character  of  the  land  is  fixed  as  city  prop- 
erty, and  its  assespment  and  taxation  as 
such  arbitrarily  foitows.  We  think  It  was 
properly  asssesed  and  taxed  as  city  prop- 
erty. These  conclusions  compel  us  to  rec- 
ommend that  the  Judgment  of  the  district 
court  of  Wyandotte  county  sustaining  de- 
murrers to  the  petitions  be  affirmed. 

Per  Ci'RiAM.    It  Is  so  ordered;  all  the 
justices  concurring. 


State  v.  Jarbrtt. 


(M  Kan.  754) 


{Supreme  Cowrt  of  Kansas.    July  9, 1891.) 

Cbihikai.  Latt— Compi-aist — New  Offexsb  ik 
Indictmemt. 
Where  the  complaint  and  warrant  charpe 
a  defendant  wita  tho  larceny  of  tJnited  States 
currency  and  United  States  coins,  and  the  de- 
fendant, upon  arrest,  waives  a  preliminary  ex- 
amination theroon  before  the  exuminiug  magis- 
trate, tho  county  attorney,  in  filing  tho  informa- 
tion against  the  defoudaut,  cannot  add  a  new 
offense;  that  Is,  he  cannut  charBS  the  defendant 
with  the  larceuyof  a  pocket-book  or  a  promissory 
note,  neither  of  which  are  mentioned,  referred 
to,  or  by  any  implication  whatever  charged,  in 
the  original  complaint  or  warrant,  when  the  pre- 
liminary examination  was  waived. 

(SuUubua  by  the  Court.) 

Appeal  from  district  court,  Baroer  couu- 
ty;  G.  W.  McKay.  Judge. 

K.A.  Cameron,  for  appellant.  J.N.Ives, 
Atty.  Gen.,  and  Lyinau  W.  De  Geer,  tor 
the  State. 

ITorton,  0.  J.  Starling  Jarrett  was  ai- 
rested  upon  the  complaint  of  Dawson 
Brown,  charging  him  with  stealing,  tak- 
ing, and  carrying  away  from  the  house 
of  W.  M.  Brown  JI36  in  United  States  cur- 
rency and  coin.  The  warrant  followed 
the  complaint,  and  alleged  that  Jarrett 
did,  on  the  20th  of  December,  1890,  In  Bar- 
ber county,  Kan.,  unlawfully,  feloniously, 
and  at  the  bouse  of  W.  M.  Brown,  steal, 
take,  and  carry  away  one  ?20  United 
States  currency  bill,  current  as  money,  of 
the  value  of  f20;  one  flO  United  States 
currency  bill,  current  as  money,  of  the  value 
of  flO;  one  ?5  United  States  currency 
bill,  current  as  money,  of  the  value  of  f5; 
and  one  f  1  gold  piece,  of  the  denomina- 
tion of  $1,  curi-ent  as  money,  of  the  value 
of  ?1,— all  of  the  aggregate  value  of  f 36, 
and  the  property  of  Dawson  Brown,  of 
which  property  a  more  particular  descrip- 
tion Is  unknown.  Jarrett  waived  a  pre- 
liminary examination,  and  was  held  to 
answer  at  the  next  term  of  the  district 
court,  and  In  default  of  bond  was  commit- 
ted to  jail.  The  county  attorney  in  due 
time  filed  his  information  against  him 
charging  "  that  one  Starling  Jarrett 
whose  true  name  la  to  me  unknown,  did 
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then  and  there  nnlawfully  aiid  feloniously 
steal,  take,  and  carry  away  one  f20  paper 
enrrency  bill,  current  as  money  of  the 
United  States,  of  the  yalue  of  f  2U ;  one  910 
paper  currency  bill,  current  as  money  of 
the  United  States,  of  the  value  of  910; 
one  9o  paper  currency  bill,  current  as 
money  of  the  United  States,  of  the  value 
of  $3 ;  one  f  1  gold  coin  currency  piece,  cur- 
rent as  money  of  the  United  States,  of  the 
value  nf  f  1 ;  one  leather  pocket  book,  of 
the   value   of  50  cents;  one  promissory 

note,  dated day  of ,  A.  D.  1890, 

made  payable  to  Dawson  or  bearer,  for 

$25,  and  slKued  by Rodgers,  of  the 

value  of  f  25,— a  more  minute  or  particu- 
lar description  of  said  personal  property 
cannot  be  given  for  want  of  knowledge  of 
such  minute  or  particular  description, — 
all  of  the  aggregate  value  of  962.50,  and 
the  propertj-  of  Uawson  Brown."  Jari*ett 
filed  a  plea  In  abatement,  upon  theground, 
among  others,  that  he  bad  never  had  or 
waived  a  preliminary  examination  for  the 
crime  of  stealing,  taking,  and  carrying 
away  the  pocket-book  and  note  men- 
tioned in  the  information.  The  district 
court  overruled  the  plea  in  abatement,  al- 
though it  found  the  allegations  therein 
were  true.  After  the  jury  had  taken  the 
case  and  retired  to  consider  their  verdict, 
the}'  sent  a  request  to  the  district  judge 
to  be  allowed  to  take  the  note  mentioned 
Id  the  information  and  the  plea  in  abate- 
ment to  their  room,  which  request  the 
judge  granted,  over  the  objection  of  the 
defendant's  counsel,  the  defendant  at  this 
time  being  absent  from  the  court-room  In 
the  county  jail.  The  note  was  according- 
ly taken  Into  the  jury-room,  and  remained 
there  during  all  their  deliberations  in  the 
case.  Verdict  of  guilty  and  sentence  to 
one  year  in  the  penitentiary. 

Section  69  of  the  Criminal  Code  provides 
that  no  information  shall  be  filed  against 
any  j^erson  for  any  felony  until  such  per- 
son shall  hare  had  a  preliminary  exami- 
nation therefor,  as  provided  by  law,  before 
a  justice  of  the  peace,  or  other  examining 
magistrate  or  officer,  unless  such  person 
shall  waive  his  right  to  such  examination. 
Fugitives  from  justice  and  persons  charged 
with  misdemeanors,  not  cognizable  before 
a  Justice  of  the  peace,  are  exempted  from 
the  provisions  of  this  section.  A  prelim- 
inary examination  is  required  for  the  pur- 
pose of  giving  to  the  defendant  a  reasona- 
ble notice  of  the  nature  and  charge  of  the 
offense  charged  against  him.  State  v. 
Bailey,  32  Kan.  83,  3  Pac.  Rep.  769.  "All 
that  is  necessary  is  that  the  defendant 
should  he  given  a  fair  opportunity  to 
know,  by  a  proffered  preliminary  exam- 
ination, the  general  character  and  outlines 
of  the  offense  against  blm ;  and  It  is  not 
necessary  that  all  the  details  and  technical 
averments  required  in  au  information 
should  be  set  forth  in  the  papers  used  on 
the  preliminary  examination."  Redmond 
v.State,12Kan.l72;  Jennings  v.  State,  13 
Kan.  90;  State  v.  Smith,  id.  274;  State  v. 
Spaulding,  24  Kan.  4;  State  v.  Tennlson, 
39  Kan.  726, 18  Pac.  Rep.  948.  If  it  shall 
appear  from  the  preliminary  examination 
that  the  defendant  Is  guilty  of  the  offense 
charged  in  the  warrant  of  arrest,  then  be 
is  committed  to  jail,  or  required  to  enter 


Into  a  recognizance,  etc.  Sections  63,  54. 
But,  '*if  upon  the  trial  [preliminary  exam- 
ination] it  shall  appearthat  thedefendant 
is  guilty  of  a  public  offense,  other  than 
that  charged  in  the  warrant,  he  shall  be 
held  in  custody  of  the  officer,  and  tried  for 
such  offense,  a  reasonable  opportunity 
having  been  given  him  to  obtain  bis  wit- 
nesses and  prepare  his  defense. "  Sectlon.'iS. 
It  will  therefore  be  seen  that  the  original 
complaint  and  the  warrant  of  arrest  may 
charge  one  offense,  and  thedefendant  may 
be  bound  over  for  another.  In  such  a 
case,  in  justice  to  the  defendant,  a  new 
complaint  ought  tobeflled.butthestatute 
does  not  In  terms  require  It."  Redmond 
V.  State,  supra.  In  State  v.  Spaulding, 
supra,  Mr.  Justice  Breweb,  speaking  for 
the  court,  said:  "It  will  be  remembered 
that  these  preliminary  proceedings  are 
generally  had  before  justices  of  the  peace, 
officers  not  learned  In  the  law,  and  if  the 
same  fullness  and  precision,  the  same  pre- 
cautions against  all  the  contingencies  of 
the  testimony,  were  required  there  as  in 
the  information  or  indictment.  Justice 
would  be  often  delayed  and  defeated.  AU 
that  can  be  required  is  that  there  shall  be 
a  single  statement,  containing  the  sub- 
stantial facts  of  the  offense  charged,  and 
then  the  prosecutor,  in  preparing  the  In- 
formation, may  use  many  counts  varying 
in  them  the  formal  and  non-essential  mat- 
ters of  the  crime.  He  may  not  add  a  new 
offense.  To  larceny  be  may  not  add  rob- 
bery, nor  to  murder,  arson.  Neither  may 
he  add  to  the  larceny  of  one  piece  of  prop- 
erty the  larceny  of  another.  He  may  not 
substitute  one  offense  for  another;  but  he 
may,  by  several  counts,  guard  against  the 
contingencies  of  the  testimony."  State  v. 
Smith,  supra.  In  this  case  the  informa- 
tion added  the  larceny  of  a  pocket-book 
and  a  promissory  note.  Such  articles 
were  not  mentioned,  referred  to,  or  by  im- 
plication contained,  either  in  the  com- 
plaint, or  warrant,  when  the  delendant 
waived  a  preliminary  examination.  The 
allegations  of  the  plea  In  abatement  were 
true,  and  the  plea  should  have  been  sus- 
tained, not  overruled.  This  ruling  need 
not  release  or  discharge  the  defendant 
from  the  larceny  of  the  pucket-book  or 
promissory  note.  A  new  complaint  may 
be  filed  before  any  justice  of  the  peace  of 
Barber  county  for  the  larceny  of  these  ar- 
ticles, and  proper  proceedings  had  there- 
on, as  required  by  the  statute.  It  is 
urged. however,  against  the  plea  in  abate- 
ment, that  a  full  transcript  of  the  case  has 
not  be<>a  filed,  and  therefore  that  the  plea 
in  abatement  is  not  properly  before  this 
court  for  consideration.  The  certificate 
of  the  clerk  to  the  transcript  is  too  prolix. 
He  ought  to  have  certified  merely  "that 
the  above  and  foregoing  was  a  full  and 
complete  transcript  of  the  proceedings  in 
the  above-entitled  cause."  The  clerk  re- 
cites, however,  in  the  certificate,  that  the 
transcript  contains  copies  of  certain  pa- 
pers, and  "  that  the  same  constitute  a  full 
andcompletetranscriptof  the  proceedings 
of  the  district  court  in  the  above-entitled 
cause."  An  examination  of  the  transcript 
shows  that  on  the  11th  day  of  February, 
1891, "the  defendant  filed  his  plen  In  abate- 
ment to  the  action  of  the  plaintiff  against 
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him.  In  words  and  flgrures  following." 
Here  the  plea  Is  Riven,  but.  Instead  of  tbo 
affidavit  thereto  being  set  forth  in  full,  the 
bill  of  exceptions  recites  that  the  plea  In 
abatement  "  was  properly  verified  by  the 
defendant."  The  bill  of  exceptions  also 
states  that  the  trialcourt"found  that  the 
allegations  and  averments  contained  in 
the  plea  In  abatement  were  true. "  Tak 
ing  the  record  and  certificate,  we  think 
that  a  full  aud  complete  transcript  of  the 
case  has  been  filed,  and  that  the  case  Is 
properly  here  for  review.  Further,  it  ap- 
pears from  the  record  that  the  defendant 
was  absent  and  confined  In  the  county 
jail  when  the  court,  at  the  inf<tance  of  the 
jury  and  against  the  objections  of  bis 
counsel,  sent  a  portion  of  the  written 
testimony  In  the  case  to  the  jnry-room. 
It  is  doubtful  whether  this  is  correct  prac- 
tice, under  section  207  of  the  Criminal  Code. 
That  section  prohibits  the  trial  of  any  per- 
son accused  of  felony  unless  he  is  personally 
present  throughout  the  trial,  and  It  is 
doubtful  if  any  written  testimony  should 
be  sent  to  the  jury  against  the  consent  of 
bis  counsel,  wuile  the  defendant  is  absent 
from  the  court-room  and  confined  in  the 
county  jail.  State  v.  Myrick,  38  Kan.  238, 
16  Fac.  Kep.  330;  State  v.  Moran,  45  Kan. 
— ,  26  Pac.  Rep.  754.  The  judgment  of  the 
district  court  will  be  reversed,  and  cause 
remanded  for  a  new  trial.  All  the  justices 
concurring. 

(46  Kan.  «95)  = — 

State  ex  rel.  Cortis,  County  Attorney,  t. 
DuBEiN  et  a,l. 

{Svipreme  Court  of  Kantat.    July  9, 1891.) 

CAKTBMPT— JURT  TBIU. — PmnSHMSKT— EXGBP- 

noNs  TO  Evu>a!(CB— Costs— ATTOSKaxs'  Fbes 
— ^VioL^TioN  or  tstxnuoTios. 

1.  A  party  charged  with  oontempt  for  the 
rlolfttlon  of  an  injonction  is  not  of  right  entitled 
to  a  Jury  trial. 

2.  Where  the  plaintiff  in  error  fails  to  spe- 
dflcally  point  out  the  evidence  alleged  to  have 
been  erroneously  admitted,  as  the  rules  of  the 
court  require,  the  assignment  of  error  will  not 
be  considered. 

8.  In  1886,  and  nnder  the  act  of  1885,  the  state 
obtained  a  juagment  against  the  appellant,  per- 
petually enjoining  him  from  maintaining  a  com- 
mon nuisance  in  violation  of  the  prohibitory  liquor 
law;  and  in  1887  the  act  was  amended  so  that  the 
penalty  for  the  violation  of  such  injunction  was  fine 
and  imprisonment,  instead  of  flue  or  imprison- 
ment, in  the  discretion  of  the  court  In  1891  the 
appellant  was  adjudged  guilty  of  violating  tJie 
infunctlon,  and  the  penalty  authorized  by  the  act 
of  1887  was  inflicted.  Held,  that  the  act  of  1887 
famishes  the  measure  of  punishment  for  a  con- 
tempt of  that  character,  and  that  it  applies  to 
judgments  rendered  before  the  amended  act  was 
passed. 

4.  Upon  the  rendition  of  a  judgment  in  such 
contempt  proceeding  the  court  rendering  the 
same  may  allow  a  reasonable  attorney's  fee  in 
favor  of  the  plaintiff  sad  against  the  defendant 
therein,  to  be  taxed  and  collected  with  other 
costs  in  the  case;  but  no  such  allowance  can  be 
made  in  the  absence  of  any  proof  as  to  what  oon- 
stitutee  a  reasonable  fee. 

5.  A  decree  of  injunction  like  that  involved 
In  the  present  case  does  not  become  dormant  by 
tike  mere  lapse  of  time,  and  the  fact  that  more 
than  five  years  have  expired  since  the  rendition 
of  such  judgment  is  no  reason  why  a  person  who 
violates  the  same  will  not  be  subjeot  to  ponlsb- 
ment  for  oontempt 


Appeal  from  district  court,  Sbawnoa 
county;  John  Qdthbib,  Judge. 

Martin  &  Keeler  and  Ha.xen  A  Isnnbart, 
for  appellant.  J.  N.  Ivea,  Atty.  Qen.,  and 
R.  B.  Welch,  for  tlie  State. 

Johnston,  J.  Frank  Doreln  asks  there- 
vorsal  ol  an  order  and  judgment  made  In 
an  injunction  proceeding.  On  March  19, 
1886,  the  state  of  Kansas  obtained  a  final 
Judgment  of  perpetual  injunction  against 
Frank  Durein  and  Conrad  Kreipe,  forever 
enjoining  them,  and  each  of  them,  from 
using  or  permitting  to  be  used  a  certain 
building  in  the  city  of  Topeka  as  a  place 
where  Intoxicating  liquors  are  sold,  bar- 
tered, or  given  away,  or  kept  for  sale,  bap. 
ter,  or  gift,  otherwise  than  by  authority 
of  law.  On  April  1, 1801,  the  county  at- 
torney of  Shawnee  county  filed  an  affida- 
vit with  the  clerk  of  the  district  conrt, 
charging  that  Durein  &  Kreipe  had  violat- 
ed the  perpetual  injunction  which  has  been 
mentioned,  and  thereupon  the  court  is- 
sued an  attachment  to  bring  them  before 
the  court,  and  requiring  them  to  show 
cause  why  they  should  not  be  punished  for 
the  alleged  contempt.  On  April  13,  1891, 
Durein  appeared,  and  a  hearing  was  had 
upon  the  charge  of  contempt,  when  it 
was  found  that  Durein  bad  willfully  and 
knowingly  used  and  permitted  others  to 
use  his  premises  as  a  place  where  intoxi- 
cating liquors  were  sold  and  given  away 
without  authority  of  law,  in  violation  of 
the  decree  and  judgment  of  the  district 
court,  and  he  was  adjudged  to  be  guilty 
of  contempt.  The  penalty  Imposed  was 
that  he  should  be  confined  in  the  county 
jail  for  40  days,  pay  a  fine  uf  $500,  and 
that  a  fee  of  $100  be  taxed  for  the  county 
attorney  as  a  party  of  thecostslntbecase; 
and,  further,  that  Durein  should  stand 
committed  to  the  Jail  of  the  county  until 
the  fine  and  costs  were  paid.  A  reading 
of  the  testimony  leaves  no  doubt  that 
Durein  was  engaged  In  the  unlawful  sale 
of  intoxicating  liquors  on  his  premises, 
contrary  to  the  decree  of  injunction;  but 
nevertheless  he  insists  that  the  proceed- 
ings in  contempt  were  erroneous,  and  the 
Judgment  unauthorized. 

The  first  error  nssigned  by  Durein  to 
that  bis  demand  for  a  jury  trial  was 
wrongfully  refused.  While  the  proceeding 
was  of  a  criminal  nature,  it  was  really  In- 
cident to  aud  one  of  the  final  steps  In  the 
civil  action  of  injunction.  He  was  not 
entitled  to  a  jury  trial  in  the  original 
proceeding,  and  neither  could  lie  demand 
a  Jury  as  a  matter  of  right  to  try  the 
charge  that  he  bad  violated  the  injunction 
previously  granted.  The  constitutional 
provision  that  "the  right  of  trial  by  jury 
shall  be  inviolate, "  has  no  application  in 
a  summary  proceeding  of  this  character. 
This  guaranty  does  not  extend  beyond 
the  cases  where  such  right  existed  at  com- 
mon law ;  and  therlght  to  punish  for  con- 
tempt without  the  Intervention  of  a  jury 
was  a  well-established  rule  of  the  com- 
mon law.  Kimball  v.  Connor,  3  Kan.  414; 
State  V.  Cutler,  IS  Kan.  181;  In  re  Bur- 
rows, 33  Kan.  675,  7  Pac.  Rep.  148;  Mc- 
Donnell V.  Henderson,  74  Iowa,  619,  38  N. 
W.  Rep.  512;  State  v.  Becht,  23  Minn.  411; 
State  V.  Dot7, 82  N.  J.  Law,  4U3;  State  r. 
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Matthews, 37  N.  H.  451 ;  Gandy  v.  State,  IS 
Neb.  445,  U  N.  W.  Rep.  143;  Arnold  v. 
Com..  80  Ky.  300;  King  v.  Railway  Co.,  7 
BiKS.  529;  Neel  v.  State,  9  Ark.  259;  Crow 
▼.State,  34  Tex.  12;  Hart  v.  Robhiett,  5 
Mo.  Jl;  Elkenhury  v.  Edwards,  (Iowa,) 
25  N.W.  Rep.  832;  Rap.  Contempt,  §  112;  8 
Amer.  &  Eng.  Enc.  Luw,  719. 

The  next  error  alleged  1b  that  declara- 
tioiiB  made  by  Conrad  Krpipe,  not  In  the 
pret-ence  of  Dureln,  were  received  in  evi- 
dence over  his  objection  ;  but  counsel  fall 
to  point  out  where  in  the  volamlnons  rec- 
ord brought  up  such  testimony  may  be 
found.  The  pressure  of  business  In  this 
court  Is  such  that  we  cannot  stop  to 
search  through  a  large  record  for  alleged 
erporB  that  are  not  specifically  pointed 
out,  as  the  rules  of  the  court  require.  Be- 
sides, the  concessions  that  have  been 
made  In  this  case  would  in  any  event  ren- 
der the  objection  immaterial. 

The  further  objection  Is  made  that  Du- 
rein  was  sworn  as  a  witness  at  the  In- 
stance of  the  state.  The  record  discloses 
that  the  court  sustained  an  objection,  and 
did  not  require  hini  to  testify;  and  hence 
there  is  nothing  substantial  in  the  objec- 
tion. 

It  is  next  contended  that  the  court  had 
no  authority  to  allow  the  county  attor- 
ney a  fee  of  flOO  to  be  taxed  as  costs 
against  the  defendant.  It  Is  claimed  that 
the  authority  for  taxing  a  fee  for  the 
county  attorney  in  such  a  case  may  be 
found  in  section  4.  e.  165,  of  tlie  Laws  of 
1887.  It  is  tiicre  declared  that  all  places 
where  intoxicating  liquors  are  manufact- 
ui-ed,  sold,  or  given  away  in  violation  of 
law  are  common  nul»ances,  and  provision 
is  made  for  abating  and  enjoining  the 
maintenance  of  such  nuisances.  To  ac 
complish  this  object  provision  is  made  in 
the  same  section  for  maintaining  three 
proceedings  or  actions:  First,  a  criminal 
action  for  prosecuting  and  punishing 
those  who  mnlntuin  a  common  nnisance; 
second,  a  civil  action  to  abate  and  per- 
petually enjoin  the  maintenance  of  a  nui- 
sance; and,  third,  the  prosecution  and 
punishment  of  those  who.  In  violation  of 
an  injunction,  proceed  to  keep  and  main- 
tain a  common  nuisance.  Itis  then  pro- 
vided that,  "in  case  judgment  is  rendered 
In  favor  of  the  plaintiff  in  any  action 
brought  under  the  provisions  of  this  sec- 
tion, the  court  rendering  the  same  shall 
also  render  judgment  for  a  reasonable  at- 
torney's fee  In  such  fiction  in  favor  of  the 
plaintiff  and  against  the  defendant  there- 
in, which  attorney's  fee  shall  be  taxed  and 
collected  as  other  costs  therein,  and, 
when  collected,  paid  to  the  attorney  or 
attorneys,  of  the  plaintiff  therein."  In 
the  contempt  proceeding  a  trial  Is  had, 
and  tbere  Is  also  a  fnrmul  judgment  ren- 
dered, as  well  as  in  the  other  proceedings 
provided  or  in  that  section.  There  Is  an 
equal  necessity  for  the  services  of  the  at- 
torney general  or  county  attorney  In  that 
proceeding  as  in  the  others.  Although 
summary  is  Its  character,  and  the  trial  Is 
had  without ajury,  an  information  orcom- 
plaint  must  be  filed,  and  proper  prelimina- 
ry steps  taken  to  bring  the  party  before 
the  court  for  trial.  Evidence  Is  then  pro- 
duced, and.  If  the  defendant  Is  convicted. 


the  court  imposes  a  fine  of  not  less  tbaa 
f  100  nor  more  than  JISOO,  and  Imprison- 
ment In  the  county  jail  of  not  less  than  30 
days  nor  more  than  6  months.  As  the 
state  obtains  a  judgment  In  such  a  pro- 
ceeding, It  would  seem,  uiMer  the  provis- 
ions of  the  statute,  that  an  attorney's  fee 
might  be  awarded  In  that  case,  the  same 
as  in  the  other.  In  the  present  case,  how- 
ever, an  Insuperable  objection,  exists 
against  the  allowance  of  such  a  fee  and 
the  taxing  of  the  same  as  costs  against 
the  defendant.  No  proof  was  offered  be- 
fore tlie  court  with  reference  to  what  con- 
stituted a  reasonable  attorney's  fee  in  the 
case,  and  hence  the  allowance  of  the  same 
was  unauthorized. 

It  Is  further  contended  that  there  was 
no  authority  to  Impose  the  penalty  ad- 
judged by  the  court  against  Durein.  The 
ground  of  this  claim  is  that  the  judgment 
of  injunction  was  given  in  1886,  under  the 
authority  of  section  13,  c.  149,  of  the  Laws 
of  18S5,  but  that  the  violation  of  the  In- 
junction  was  in  1891,  after  that  section 
had  been  amended  and  repealed.  The 
section  was  amended  by  section  4,  c.  16.?, 
of  the  Laws  of  1887,  but  the  only  change 
made  was  in  the  penalty  provided  for  the 
violation  of  Injunctions  granted  under 
that  law.  Under  the  law  of  1885  the  court 
might  Impose  a  fine  or  imprisonment,  or 
both,  in  its  discretion ;  whereas,  under  the 
law  of  1887,  the  punishment  Is  required 
to  be  both  fine  and  imprisonment.  But 
the  amount  of  the  flue  and  the  duration  of 
the  iniprisoument  was  not  changed.  In 
fact,  the  provisions  of  the  two  sections 
are  identical,  except  that  in  the  latter  it 
is  made  fine  and  imprisonment,  instead  of 
fine  or  imprisonment.  In  the  discretion  of 
the  court.  Itis  clear  that  the  provisions 
of  the  law  of  1887  were  applicable  to  the 
case,  and  that  the  defendant  was  subject 
to  the  penalty  mentioned  in  section  4  of 
chapter  165  of  that  act.  Nothing  In  that 
act  Indicates  a  purpose  on  the  part  of  the 
legislature  to  abrogate  or  annul  any  de- 
crees of  Injunction  which  have  been  already 
granted.  Every  provision  with  reference 
to  instituting  an  action  of  injunctlou  and 
obtaining  a  judgment  perpetually  enjoin- 
ing the  maintenance  of  a  common  nui- 
sance is  the  same  in  every  particular  as 
the  law  of  1885.  So  far  as  the  provisions 
with  reference  to  what  constitutes  a  nui- 
sance, and  how  the  same  may  be  abated 
and  perpetually  enjoined,  are  concerned, 
the  law  of  1887  was  a  re-enactment  of 
that  of  1885,  and  they  have  continued  un- 
interruptedly In  force.  "The  provisions 
of  any  statute,  so  far  as  they  are  the  same 
as  those  of  any  prior  statute,  shall  be  con- 
strued as  a  continuation  of  such  provis- 
ions, and  not  as  a  new  enactment."  Gen. 
St.  18S9,  par.  6G87.  The  amended  law  sim- 
ply provides  a  different  penalty  Jor  the 
violation  of  such  injunctioas,  without  re- 
gard to  whether  they  were  granted  before 
or  after  the  amendment  was  made.  Itis 
beyond  question  that  it  is  competent  for 
the  legislature  to  change  the  penalty  for 
the  violation  of  existing  injunction  at  any 
time;  and,  where  the  penalty  is  increased 
or  reduced  without  any  express  purpose 
of  excluding  existing  Injunctions  from  the 
new  rule.  It  will  apply  to  them  as  well  aa 
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to  ludgments  thereafter  rendered.  Even 
If  the  law  of  1885  were  In  force,  the  penalty 
adjadged  by  the  court  was  no  greater 
than  might  have  been  inflicted  under  that 
act.  By  its  terms  the  punishment  for 
contempt  might  be  both  fine  and  impris- 
onment, in  the  discretion  of  the  court; 
and  the  penalty  adjudged  did  not  extend 
beyond  that.  The  act  of  1887,  however, 
furnishes  the  measure  of  punishment  for  a 
contempt  of  that  character,  and  It  au- 
thorized the  judgment  that  was  rendered. 
Finally,  it  is  suggested,  rather  than  ar- 
gued, that  the  decree  of  Injunction  is  dor- 
mant, and  InsufHcient  as  a  basis  for  a  con- 
tempt proceeding,  for  the  reason  that 
more  than  five  years  have  elapsed  since 
its  rendition.  The  provision  of  the  Code 
that  a  judgment  shall  become  dormant 
and  cease  to  operate  as  a  lien  upon  the  es- 
tate ol  the  debtor  when  execution  has  not 
been  taken  out  for  a  period  of  five  years 
has  no  application  to  a  judgment  of  this 
character.  It  was  final  and  perpetual, 
and  no  execution  was  necessary  to  contin- 
ue it  in  force.  It  perpetually  enjoined  the 
defendants  from  the  commission  of  an  of- 
fense, and  created  no  lien  on  their  estates, 
and  did  not  come  within  either  the  letter 
or  spirit  of  the  statutory  provision  with 
reference  to  dormant  judgments.  The 
judgment  of  the  district  court  will  be  at- 
flrmed,  except  as  to  the  allowance  of  SlOO 
as  attorney's  fee  which  has  been  taxed  as 
costs  In  the  case.  This'  item  should  be 
stricken  out.  The  cause  will  be  remnnd- 
ed  to  the  district  court  for  this  modifica- 
tion, and,  when  so  modified,  the  judg- 
ment will  stand  affirmed.  All  the  justices 
concurring. 

(46  Kan.  707,  718) 

First  Nat.  Bank  of  Emporia  ▼.  Ride- 

NODR  et  nJ. 
(Supreme  Court  of  Kansas.    March  7,  1891.) 

Chattel  Hortoaoes — Fraudulent  Convetakces 
— Enowledoe  op  Orantee. 
1.  A  chattel  mortgago  by  a  firm  to  one  of  the 
members  thereof,  as  nominal  mortgagee,  to  se- 
cure a  note  executed  by  the  members  of  the  firm 
to  a  bank,  representing  a  fcorjajidc  indebtedness, 
in  which  the  note  is  copied,  and  it  is  expressly 
stated  therein  that  the  mortgage  is  given  to  se- 
cure the  payment  of  said  note  to  said  bank,  held, 
that  the  security  is  given  by  the  firm  to  the  bank. 

3.  Where  the  court,  in  a  foreclosure  proceed- 
ing on  said  mortgage,  finds  that  the  mortgage 
was  executed  by  the  mortgagors  to  binder  and  de- 
lay their  creditors,  but  the  bank  did  not  know 
of  or  participate  in  the  fraudulent  intent  of  the 
mortgagors,  such  mortgage  would  not  be  void  In 
the  hands  of  the  bank  in  favor  of  subsequent  at- 
taching creditors,  though  the  nominal  mortgagee 
knew  of  and  participated  in  the  fraudulent  in- 
tent of  the  mortgagors. 

8.  The  assent  of  a  creditor  to  a  chattel  mort- 
gage executed  in  good  faith,  of  which  he  is  the 
beneficiary,  will  be  presumed,  although  it  was 
executed  and  filed  without  notice  to  him  and  with- 
out knowledge,  and  such  acceptance  will  relate 
back  to  the  day  of  filing. 

4.  If  a  chattel  mortgage  Is  given  by  an  insolv- 
ent debtor  to  a  creditor  in  good  faith  to  pay  a 
bona  fide  debt,  although  the  giving  of  such  a 
mortgage  will  have  the  effect  to  hinder  and  delay 
the  other  creditors  in  the  collection  of  their 
claims,  and  may,  by  the  exhaustion  of  all  the 
property  of  the  debtor  to  pay  the  honest  debt  of 
the  preferred  creditor,  absolutely  prevent  the 
other  creditors  from  collecting  any  part  of  their 
claims,  such  mortgage  is  not  fraudulent  or  void 


merely  because  of  such  unfortunate  results  to  the 
creditor  not  preferred. 
{Syllabus  by  the  Court.) 

Commissioners'  decision.  Error  from 
district  court.  Barber  county;  G.  W.  El- 
i.ig.  Judge. 

SIuss  &  Stualejr,  for  plaintiff  in  error, 
Smyth  &  Brooks  and  Kellogg  &  Sedgwick, 
for  defendants  in  error. 

Strang,  C.  Action  by  the  plaintiff  to 
foreclose  a  chattel  mortgage,  begun  in  the 
district  court  of  Barber  county,  Kan.,  Oc- 
tober 2, 1886.  August  30,  1886,  the  firm  of 
Lovejoy  &  Glasscock,  being  Indebted  to 
the  plaintiff  In  the  sum  of  910,000  and  ac- 
crued interest,  executed  a  chattel  mort- 
gage to  C.  J.  Lovejoy  to  secure  said  In- 
debtedness, which  mortgage  was  filed  In 
the  office  of  the  register  of  deeds  of  Barber 
county  September  1, 1886,  at  half  past  7 
o'clock  A.  M.  On  the  same  day  Lovejoy  & 
Glasscock  executed  a  chattel  mortgage  to 
C.  J.  Lovejoy  to  secure  an  alleged  indebt- 
edness of  said  firm  to  him,  the  said  C.  J. 
Lovejoy,  in  the  sum  of  ^4,500,  which  mort- 
gage waa  filed  with  the  register  of  deeds 
of  said  county  at  the  same  time  with  the 
first  above  mentioned  mortgage.  No 
claim  Is  made  by  C.  J.  Lovejoy  under  this 
latter  mortgage,  so  far  as  this  case  is  con- 
cerned. Several  days  after  the  filing  of 
said  mortgage  with  the  register  of  deeds, 
attachments  were  levied  upon  the  goods 
therein  described,  in  suits  against  Love- 
joy &  Glasscock  In  favor  of  Eidenour, 
Baker  &  Co.,  the  National  Bank  of  the 
State  of  Illinois,  and  Kuh,  Nathan  &  Fish- 
er, in  each  of  which  cases  judgment  was 
obtained  against  Lovejoy  and  Glasscock. 
Each  of  said  attaching  creditors  was 
made  defendants  in  this  case.  October  15, 
1887,  the  case  was  tried  by  the  court  with- 
out a  jury,  the  court  makingthe  following 
findings  of  fact  and  conclusions  of  law, 
and  rendering  a  personal  judgment  in 
favor  of  the  plaintiff  upon  its  note  against 
C.J.  Lovejoy,  H.  C.  Lovejoy,  and  A.  C. 
Glasscock,  but  holding  the  mortgage  of 
the  plaintiff  void  as  against  RIdenour, 
Baker  &  Co.,  the  National  Bank  of  the 
State  of  Illinois,  and  the  other  attaching 
creditors  of  the  defendants  Lovejoy  & 
Glasscock  represented  In  the  case. 

Findings  of  fact:  "(1)  The  firm  of  Love- 
joy &  Glasscock  executed  the  mortgage 
described  In  the  plaintiff's  petition,  and 
delivered  the  same  to  C.  J.  Lovejoy.  (2) 
that  at  the  time  of  the  execution  of  said 
mortgage  the  firm  of  Lovejoy  &  Glasscock 
was  justly  indebted  to  plaintiff  to  the 
amount  of  the  note  described  in  the  peti- 
tion, which  Is  the  Indebtedness  to  the 
Fli-st  National  Bank  of  Emporia,  in  said 
mortgage  described,  and  was  also  justly 
indebted  to  the  National  Bank  of  the 
State  of  Illinois,  which  Is  also  described  in 
said  mortgage,  neither  of  which  debts 
have  been  paid.  (3)  That  at  the  time  of 
the  execution  of  said  mortgage  the  said 
C.  J.  Lovejoy  was  a  member  of  the  firm  of 
Lovejoy  &  Glasscock,  and  liable  for  all  the 
debts  of  said  firm.  That  at  and  prior  to 
the  time  of  the  levy  of  the  several  attach- 
ments mentioned  in  this  case  the  said  C. 
J.  Lovejoy  was  in  the  actual  and  exclusive 
possession  of  the  property  Involved  In  this 
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action, claiming  the  sniaetindersald  mort- 
j^age.  (4)  That  the  said  mortgage  was 
given  to  hinder,  delay,  and  detraad  the 
creditors  of  the  firm  of  Lovejoy  &  Olass- 
cock,  which  said  Intent  wa»  known  to 
and  participated  In  by  the  defendants,  C. 
J.  Lovejoy,  H.  C.  Lovejoy,  and  A.  C.  Glass- 
cock. (5)  That  the  plaintiff  had  no 
knowledge  or  notice  of  such  intent,  and 
did  not  participate  therein.  (6)  That  the 
value  of  the  mortgaged  property  was  not 
In  excess  of  the  debts  described  In  said 
mortgage.  (7)  That  at  the  time  of  the 
execution  of  the  notes  to  the  first  Nation- 
al Bank  of  Emporia,  and  the  National 
Bank  of  the  State  of  Illinois,  mentioned  in 

the  chattel  mortgage  set  out  In  the  peti- 
ion,  the  defendant  C.  J.  Lovejoy  was  tk 
member  of  the  firm  of  Lovejoy  and  Glass- 
cock, and  he  was  one  of  the  principals  of 
:ald  notes,  and  not  simply  a  surety  there- 
•i.  (8)  That  at  the  time  of  the  comnience- 
Mient  of  the  action  the  defendants  Ride- 
nour.  Baker  &  Co.,  the  National  Bank  of 
the  State  of  Illinois,  Kuh,  Nathan  &  Fish- 
er, the  Alcott  Packing  Co.,  the  Gauss-Sliel- 
ton  Hat  Co., and  Cliarles  Nelson,  each  bad 
a  valid  attachmen  t  lien  upon  the  proper- 
ty, or  some  portion  of  it,  which  was  in- 
cluded in  the  chattel  mortgage  set  out  In 
the  plaintiff's  petition,  and  which  was 
taken  possesslou  of  by  the  receiver  here- 
in." 

Conclusions  of  law :  "As  conclusions  of 
law,  based  upon  the  foregoing  findings  of 
fact,  the  court  finds  that  the  chattel 
mortgage  set  out  in  plaintiff's  petition  is 
void,  and  that  plaintiff  has  no  right  to  or 
lien  upon  any  of  the  funds  In  the  hands  of 
the  receiver  herein,  and  that  the  defend- 
ants, Ridenour,  Baker  &  Co.,  the  National 
Bank  of  the  Siate  of  Illinois,  Kuh,  Nathan 
&  Fisher,  the  Alcott  Packing  Co.,  the 
Gauss-Shelton  Hat  Co.,  and  Charles  Nel- 
son, are  entitled  to  said  funds  in  the  hands 
of  the  receiver  in  accordance  with  their 
several  attachments. " 

It  is  asserted  that  all  the  evidence  that 
was  received  and  considered  on  the  trial 
of  the  cause  In  the  court  below  is  not  re- 
turned in  the  record  to  this  court  and  an 
examination  of  the  record  seems  to  sus- 
tain the  claim.  But  as,  from  our  view  of 
the  case,  the  findings  of  fact  made  by  the 
coort  below  are  not  to  be  disturbed,  we 
have  not  examined  the  record  to  see 
whether  sufficient  evidence  Is  returned  to 
sustain  such  findings. 

The  next  contention  of  the  defendants  is 
that  there  is  such  a  want  of  parties  in  the 
case  as  preisented  to  this  court  that  the 
case  here  must  necessarily  be  dismissed. 
Defendants  claim  that  the  Alcott  Packing 
Company,  the  Gauss-Shelton  Hat  Compa- 
ny, and  Charles  Nelson  were  parties  de- 
fendant in  the  case  below,  and  are  there- 
fore necessary  parties  to  the  case  in  this 
court,  and,  not  having  been  made  parties 
herein,  this  case  must  be  dismissed.  It  is 
true  IJiat  the  parties  mentioned  were  In- 
cluded in  the  petition  of  the  plaintiff  filed 
In  the  dUtrlct  court,  but  there  is  no  evi- 
dence In  the  record  that  they  were  ever 
served  with  process.  So  far  as  appears 
from  the  record,  none  of  them  filed  any 
pleadiugs  in  the  case,  or  in  any  other  way 
appeared  ou  the  trial  thereof.    We  find  in 


the  record  the  following  stipulation:  "It 
1.S  admitted  by  thopluintiffs  that  thej^ods 
In  controversy  were  attached  in  tlie  Case 
of  RIdenour,  Baker  &  Co.,  and  the  case  of 
the  National  Bank  of  the  State  of  Illinois 
against  the  Lovejoy-Glasscock  Trading 
Co.,  otherwise,  Lovejoy  and  Glasscock, 
H.  C.  Lovejoy,  and  A.  C.  Glasscock,  also 
Kuh,  Nathan  &  Fisher  against  tlie  same 
parties,  in  actions  pending  in  the  district 
court  In  Comanche  county,  Kan.  That 
the  levying  of  the  attachments  and  all 
proceedings  In  said  cause  vvere  regular. 
That  judgments  have  been  procured  In 
said  causes  against  ail  the  defendants  in 
the  following  sums:  In  favor  of  the  Na- 
tional Bank  of  the  State  of  Illinois  for  the 
sum  of  $21-,500:  In  the  case  of  Kuh,  Na- 
than &  Fisher,  $2,100;  and  in  case  of  RId- 
enour, Baker  &  Co., for  51,907.45;  and  that 
said  judgments  have  not  been  paid." 
There  is -no  evidence  in  this  record  ot  the 
pendency  of  any  suit  ou  the  part  of  the 
Alcott  Packing  Company,  the  Gauss-Shel- 
ton Hat  Company,  or  Charles  Nelson,  or 
any  other  party  against  Lovejoy  &  Glass- 
cock, not  included  as  defendant  here. 
There  is  no  judgment  in  favor  of  anyothec 
parties  agalns.  Lovejoy  &  Glasscock,  a> 
fecting  the  goods  in  controversy,  so  far- 
as  we  can  learn  from  the  record.  It  is 
true  that  the  court  in  its  eighth  finding 
says  that,  in  addition  to  the  parties  to 
this  record,  the  Alcott  Packing  Company, 
the  Gauss-Shelton  Hat  Company,  and 
Charles  D.  Nelson  each  had  a  valid  attach- 
ment lien  upon  the  property,  or  some  por- 
tion of  it,  which  was  included  in  the  chat- 
tel mortgage  set  out  in  plaintiff's  petition. 
But,  us  there  was  no  pleading  or  other 
appearance  by  such  parties  on  the  trial  ot 
tile  case  in  the  court  below,  and  no  stipu- 
lation in  respect  to  them,  and  there  being 
a  stipulation  in  respect  to  the  cases  of  the 
parties  made  defendants  in  this  court,  we 
do  not  think  it  sufficiently  appears  that 
these  alleged  omitted  parties  were  parties 
to  the  trial  of  this  cause  in  the  court  be- 
low  in  such  a  way  as  to  make  them  neces- 
sary parties  here.  They  obtained  no  judg- 
ments In  the  court  below.  The  journal 
entry  showing  the  judgment  of  the  court 
below  contains  the  following  significant 
words.  After  reciting  the  National  Bank 
of  the  State  of  Illinois  and  RIdenour,  Ba- 
ker &  Co.  as  parties  to  tue<  judgment,  the 
court  adds:  "And  the  other  attaching 
creditors  of  the  defendants  Lovejoy  and 
Glasscock,  represented  herein. "  The  words 
"represented  herein"  show  that  there  were 
attaching  creditors  of  Lovejoy  &  Glass- 
cock, not  represented  in  this  cause  in  the 
court  below. 

The  real  question  upon  the  merits  of  the 
casearlses  outof  the  character  to  be  given 
the  mortgage  sought  to  be  foreclosed  by 
the  plaintiff.  The  mortgage  was  eitber 
given  by  the  firm  of  Lovejoy  &  Glasscock, 
whoever  that  might  include,  to  Indemnify 
C.  J.  Lovejoy  for  some  liability  or  assumed 
liability  of  his  for  the  debt  of  the  firm,  or 
it  was  glvt-n  and  Intended  as  security  for 
the  plaintiff,  the  First  National  Bank  of 
Emporia.  It  was  not  given  to  C.  J.  Love- 
Joy  to  secure  any  principal  debt  from  the 
firm  to  him.  In  which  a  third  party  or 
stranger  to  the  instrument  could  only 
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take  under  Itbyastdgrnment,  for  there  was 
no  pretense  that  there  wa«  any  principal 
debt  owing  by  the  firm  to  C.  J.  Lovejoy, 
except  tbe  debt  of  f  4,600.  secured  by  the 
other  mortgage,  and  no  pretense  that  the 
debt  named  In  tbe  mortgage  of  plaintiff 
was  due  from  the  firm  to  C.  J.  Lovejoy  In 
any  way,  except  as  by  their  contention  he 
was  a  surety  on  their  note  to  the  plaintiff. 
"Was  the  mortgagre  in  controversy  given 
to  indemnify  C.  J.  Lovejoy  as  surety  on 
their  debt  to  the  bankf  This  question 
must  be  answered  in  the  light  of  the  find- 
ings of  fact  made  by  the  court  below,  as 
well  as  the  other  matters  In  tbe  record 
bearing  npon  the  question.  The  note  rep- 
resenting the  indebtedness  secured  by  the 
mortgage  was  signed  byC.  J.  Lovejoy,  H. 
C.  liovejoy,  and  A.  C.  Glasscock,  each  an 
apparent  principal  on  the  note.  If  be  had 
not  been  a  partner  in  tbe  firm,  be  might 
have  signed  as  an  apparent  principal,  and 
still  have  been  as  between  blmself  and  tbe 
otber  makers  of  the  note,  a  surety.  But 
tbe  finding  ot  the  court  makes  him  a  part- 
ner with  C.  H.  Lovejoy  and  A.C.Glass- 
cock, in  the  firm  of  Lovejoy  &  Glasscock ; 
and  it  is  difficult  to  see  how,  it  be  was 
primarily  liable  as  a  partner  for  the  debt 
ot  tbe  firm  to  the  plaintiff,  and  signed  the 
note  as  an  apparent  principlal,  be  was 
anything  but  a  prlnclpaJ  debtor  on  tbe 
note.  If  be  was  principal  on  the  note  as 
between  himself  and  his  co-makers,  he 
could  not  be  a  surety  thereon,  and  the 
mortgage  could  not  have  been  made  to 
him  to  Indemnify  himself.  The  court  also 
finds  that  he  was  a  principal,  and  not  a 
surety  on  said  note.  The  security  ten- 
dered In  a  mortgage  like  the  one  in  contro- 
versy is  not  to  him  who  may  be  nominat- 
ed therein  as  a  party  of  the  second  part, 
but  to  tbe  owner  and  holder  of  tbe  debt 
therein  identified  as  the  debt  to  secure 
which  the  mortgage  is  given.  While  C.  J. 
Lovejoy  Is  nominated  as  party  of  the  sec- 
ond part  in  this  mortgage,  the  mortgage 
upon  Its  face  declares  it  is  given  to  secure 
the  debt  due  tbe  Emporia  National  Rank, 
the  plaintiff  in  this  case,  and,  so  far  aa 
this  case  Is  concerned,  for  no  other  pur- 
pose, because  it  provides  that  upon  the 
payment  of  the  debt  ot  the  plaintiff  such 
mortgage  shall  he  null  and  void.  It  is  ap- 
parent that  C.  J.  Lovejoy  is  a  mere  nom- 
inal party  to  said  mortgage,  and  that  all 
the  rights  accruing  thereunder  inure  di- 
rectly to  the  beneficiary  therein  named, 
tbe  Emporia  National  Bank,  and  that 
Lovejoy  took  nothing  thereunder.  By 
the  execution  and  delivery  ot  said  mort- 
gage tbe  mortgagors  undertook  to  and 
did  set  apart  property  for  a  specific  pur- 
pose, to  secure  tbe  payment  of  a  specified 
debt,  and  thereby  conferred  upon  tbe  own- 
er and  holder  of  the  debt  named  an  equi- 
table lien  that  could  not  be  discharged  or 
otherwise  Interfered  with  by  the  nominal 
mortgavee.  Such  lien  having  attached. 
It  remains  good  againstall  persons  except 
purchasers  without  notice.  In  this  case 
there  were  mo  such  purchasers,  and  the 
attachments  were  levied  several  days  after 
tbe  mortgage  was  filed  with  tbe  register 
ot  deeds. 

In   the   case   of   Eastman   v.   Foster,    8 
Mete.    (Mass.)    19,  it  is  said:    "The  court 


are  ot  the  opinion  that  the  mortgage 
made  by  Cusbmans,  tbe  principal  debt- 
ors, to  Eastman,  the  surety,  conditioned 
to  pay  the  notes  and  indemnify  him,  did 
create  a  trust,  and  an  equitable  Uen  for 
the  holders  of  the  several  notes ;  that  the 
mortgagee  beld  the  property  subject  to 
sucb  trust;  and  that  It  created  an  equita- 
ble Hen  thereon  for  the  security  and  pay* 
men t  of  the  specified  debts."  In  Bank  ▼. 
Lee,  11  Conn.  112,  It  Is  held:  "Property 
mortgaged  to  a  surety  to  secure  him  for 
Indorsing  the  mortgagor's  note,  whether 
such  property  be  real  or  personal,  may  be 
subjected  to  the  payment  of  such  note  by 
a  bill  filed  by  tbe  creditor,  where  tbe  debt- 
or Is  Insolvent.  In  such  case  the  creditor 
need  not  levy  execution  so  as  to  obtain 
alien  upon  property  mortgaged  to  a  sure- 
ty for  the  same  debt  for  bis  Indemnity,  aa 
he  has  an  equitable  lien  upon  the  proper- 
ty so  mortgaged.  Tbe  security  or  fund  la 
created  for  the  payment  ot  the  debt,  and 
Is  a  trustee  existing  for  that  specific  pur- 
pose, and  whether  the  creditor  or  the  sure- 
ty be  trustee  Is  very  immaterial.  The  trust 
is  created  ultimately  for  the  benefit  of  the 
creditor."  In  Russell  v.  Clark,  7  Cranch, 
69,  the  court  declare  "that  the  person  for 
whose  benefit  a  trust  is  created,  who  la 
ultimately  to  recover  the  money,  may  sus- 
tain a  suit  In  equity  to  bare  it  paid  direct- 
ly to  blmself. "  "In  some  states  a  distinc- 
tion seems  to  be  drawn  between  cases 
where  security  is  given  for  Indemnity  only 
and  where  it  is  given  both  for  indemnity 
to  the  surety  and  to  secure  tbe  debt. 
Where  it  is  given  to  secure  the  debt  aa 
well  as  indemnity,  there  would  seem  to  be 
little  doubt  that  the  creditor,  whether 
cognisant  ot  the  assignment  and  Its  pur- 
pose or  not  at  tbe  time  of  tbe  assignment, 
could,  when  it  came  to  his  knowledge, 
avail  himself  ot  it  as  effectually,  on  matu- 
rity of  bis  debt,  as  he  could  had  it  been  as- 
signed to  blm  directly.  But  when  the  as- 
signment Is  forindemnlty  only  some  courts 
have  held  that  the  surety's  right  to  apply 
the  security  as  he  pleased  is  inconsistent 
with  the  Idea  of  a  trust  In  favor  of  tbe 
creditor,  and  that  the  creditor  can  only 
reach  tbe  security  by  way  of  subrogation 
after  tbe  surety  has  been  damnified,  act- 
aally  or  constructivelr.  Thegreat  weight 
of  authority,  however,  is  against  the 
proposition  that  the  creditor's  right  la 
rooted  In  the  doctrine  of  subrogation. 
Tbe  assignment  of  security  by  the  princi- 
pal to  his  surety  Is  an  appropriation  ot 
funds  for  the  ultimate  discharge  ot  the 
debt  for  which  he  is  holden.  The  surety 
has  the  right  to  apply  the  security  direct- 
ly to  the  payment  of  the  debt.  It  the 
surety  pays  with  his  own  funds,  he  keeps 
his  principal's  debt  on  foot  against  him, 
and  then  applios  the  security  to  its  pay- 
ment. Thus,  in  any  event,  tbe  funds  of 
tbe  principal  are  made  to  satisfy  the  prin- 
cipal's debt,  and  this  accords  with  the  par- 
pose  of  the  principal  when  he  gave  the  se- 
curity. If  the  surety,  after  assignment  ol 
the  security,  becomes  insolvent,  or  by 
any  act  of  the  creditor  Is  dischai^d  from 
liability,  he  holds  the  security  In  trust  tor 
tbe  creditor."  Cullum  v.  Bank,  33  Ala. 
797;  Clark  v.  Ely,  2  Sandf.  Ch.  166.  "The 
clear  deduction  Irom  the  cases  is  that  aa 
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aasigument  of  seGurlties  by  the  principal 
to  his  Borety  for  Indemnity  merely  raises 
an  implied  trust  In  lavor  of  the  creditor, 
which,  on  maturity  of  his  debt,  he  may 
enforce,  whether  the  surety  has  been  dam- 
ulfled  or  not.  and  irrespective  of  the 
question  whether  the  surety  or  principal, 
either  or  both,  are  solvent."  New  Bed- 
ford Institution  for  Savings  v.  Falrhaven 
Bank,  9  Allen,  175;  Kramer's  Appeal,  37 
Pa.  St.  71;  Rice's  Appeal.  79  Pa.  St.  168; 
Insurance  Co.  v.  Ledyard,  8  Ala.  866; 
Moore  v.  Moberly,  7  B.  Mon.  299;  Cur- 
tis V.  Tyler,  9  Paige,  4.S2;  Ten  Eycfc;  v. 
Holmes,  3  Sandf.  Ch.  428;  Paris  v.  Uu- 
lett,  26  Vt.  308:  1  Story.  Eq.  Jur.  (Redf. 
Ed.)  §499;  Brandt,  Sur.§  293.  "A  mort- 
gage deed,  given  by  the  princlpalmaker  of 
a  promis^iory  note,  conditioned  that  the 
principal  win  pay  the  note  and  save  the 
8urety  harmless,  creates  a  trust  and  an 
equitable  lien  for  the  bolder  of  the  note, 
and  the  surety  holdp  the  mortgaged  prop- 
erty Bubject  to  such  trust  and  Hen,  even 
after  the  holder's  claim  on  hlra  to  pay 
the  note,  is  barred  by  the  statute  of  limit- 
ations, and  though  the  property  as  be- 
tween the  mortgagorand  mortgagee,  may 
have  become  absolute  by  foreclosure. 
The  trust  created  by  such  mortgage  Is  not 
secret;  and  when  the  mortgage  is  record- 
ed. It  gives  constructive  notice  of  the  trust 
to  ail  creditors  and  purchasers  so  that 
they  canuot,  by  attachment  orgront  take 
It  discharged  oi  the  trust."  8Metc.  (Mass.) 
19.  It  -will  be  seen  from  tiie  authorities 
cited  that,  even  where  the  security  is  giv- 
en to  Indemnify  the  surety  solely,  an  eq- 
uitable lien  attaches  to  the  securities  in 
favor  of  the  principal  debtor,  which  lie 
may  enforce  by  direct  proceeding.  His 
right  does  not  depend  on  the  law  of  sub- 
rogation. This  right  becomes  stronger 
VFhen  the  securities  are  delivered  not  only 
to  Indemnify  the  surety,  but  to  secure 
the  principHl  debt;  and  where,  us  In  this 
case,  from  the  terras  of  the  mortgage  and 
the  dndingof  the  court,  thenominnl  mort- 
gage«  is  not  a  surety,  and  the  security  by 
Its  terms  is  delivered  for  the  sole  purpose 
of  securing  the  principal  debt,  which  it 
clearly  identifies,  it  seems  there  can  bo  lit- 
tle doubt  about  the  right  of  the  principal 
debtor  to  enforce,  in  a  direct  proceeding, 
the  payment  of  his  debt  out  of  the  securi- 
ty given.  Tlie  execution  and  delivery  of 
the  mortgage  sued  on  was  the  setting 
apart  of  the  property  to  pay  the  debt 
therein  named  and  identified;  and  the 
principal  debtor  at  once  obtained  an  equi- 
table Hen  thereon,  which,  when  the  mort- 
gage security  was  recorded,  was  good 
against  any  act  of  the  mortgagor  or 
nominal  mortgagee,  or  any  lien  of  credit- 
ors of  the  mortgagor  obtained  subsequent 
thereto,  and  that,  too,  though  the  princi- 
pal debtor  did  not  at  the  time  know  of 
the  execution  and  delivery  of  the  securi- 
ty, provided  he  afterwards  accept  the  se- 
curity tendered.  This  right  of  the  owner 
and  holder  of  such  security  may  be  en- 
forced in  the  name  of  such  owner,  without 
any  regard  to  the  nominal  mortgugee. 
"The  beneficiary  will  be  presumed  to  have 
accepted  the  fund  deitosited  or  raised  for 
the  ultimate  satisfaction  of  his  demand. 
It  is  the  trust  fund,  and  not  the  trustee 


as  an  Individual,  that  gives  a  court  of 
equity  Jurisdiction;  and  having  the  fund 
under  its  control,  the  court  will  decree  la 
favor  of  the  parties  entitled."  Breedlove 
V.  Stump,  3  Yerg.  257.  The  assent  of  the 
person  selected  as  trustee  Is  not  necessary 
to  the  validity  of  the  deed.  If  he  refuse 
to  execute  it,  a  court  of  chancery  will  ex- 
ecute It.  The  assent  of  tl»e  beneficiary  in 
the  deed  may  be  given  any  time  alter  the 
deed  is  executed,  and  In  the  absence  of 
proof  to  the  contrary,  will  always  be 
Ijresumed.  Field  v.  Arrowsraith,  3 
Humph.  442.  "It  will  bo  presumed  on  the 
part  of  the  beneficiaries  under  a  deed  of 
trust,  In  the  absence  of  proof  to  the  con- 
trary, that  each  accepts  the  provisions 
made  for  his  beueflt,  and  such  acceptance 
may  be  given  at  any  time  after  the  con- 
veyance Is  made,  unless  renounced  or 
waived ;  and  such  acceptance,  In  (act,  will 
relate  back  to  the  day  of  registration. " 
Furman  v.  Fisher,  4  Cold  626. 

Finally,  It  Is  contended  that  because  0. 
J  Loveloy  was  made  the  nominal  mort- 
gagee In  the  security  claimed  by  the  plain- 
tiff, and  the  trial  court  found  that  the 
mortgage  was  made  by  the  mortgagors 
to  hinder  and  delay  their  creditors,  and 
that  C.  J.  Lovejoy  participated  In  the 
fraudulent  intent  of  the  mortgagors,  that 
the  mortgage  is  necessarily  void  as  a  se- 
curity in  favor  ol  the  plalutiO,  though  the 
court  also  found  that  the  plaintiff  knev.' 
nothing  of  such  fraudulent  intent  ol  the 
mortgagors.  It  Is  said  that  CI.  Lovejoy 
took  nothing  under  the  mortgage,  because 
of  the  fraudulent  Intent,  in  which  he  par- 
ticipated, and  that  the  plaintiff  could  gee 
no  more  rights  under  the  mortgage  than 
C.  J.  Lovejoy  got;  that  whatever  rights 
the  plaintiff  got  under  the  mortgage  came 
to  it  from  C.  J.  Lovejoy.  If  the  plaintlf/ 
got  no  more  rights  under  the  mortgage 
than  C.  J.  Lovejoy  got,  then.  Indeed,  they 
might  as  well  go  out  of  court,  for  C.J. 
Ijovejoy  got  no  rights  at  all  under  the 
mortgage  except  that  of  mere  nominal 
mortgagee,  or  the  right  of  a  mere  naked 
trustee.  He  go  no  right  to  any  of  the  st- 
curity  for  any  purpose.  It  he  had  refused 
to  act  as  trustee  of  the  trnst,  the  plain- 
tiff's rights  would  not  thereby  have  been 
affected.  Their  lien  upon  the  securlt.y 
would  have  remained  the  same,  and  the.y 
could  have  enforced  it  without  his  aid. 
Ho  had  no  power  to  affect  their  rights. 
He  could  not  have  discharged  their  lien, 
nor  could  he  have  satisfied  the  mortgage. 
The  plaintiff  took  nothing  by,  through, 
or  under  him,  but  had  and  has  its  lien 
upon  the  security  without  regard  to  him, 
by  the  direct  act  of  the  mortgagors  in 
setting  aside  property  to  secure  and  pa.v 
its  debt,  and  when  once  the  assignment  of 
the  security  was  made,  in  spite  o(  him  or 
any  act  of  bis.  He  did  not  in  any  way  rep- 
resent the  plaintiff  by  an.v  act,  request, 
or  authority  from  it.  Nor  does  the  plain- 
tiff take  from  him  by  assignment  or  any 
other  act  of  his,  nor  by  being  in  law  sub- 
rogated to  any  rights  of  his.  The  firm  of 
Lovejoy  &  Glasscock  owed  the  plaintiff  a 
boaa  Me  debt  of  f  10.000.  They  had  the 
right  to  secure  such  debt  by  making  the 
mortgage,  and  the  fact  that  they  used  C. 
J.  Lovejoy  as  a  nominal  mortgagee  In  the 
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security  they  were  assigning  to  the  plain- 
tiff coulJnot  Invalidate  tiie  security  In  tlie 
hundH  of  the  plaintiff,  no  matter  what 
tlieir  intent  was  in  inal^ini;  the  mortgage, 
nor  how  much  he  whom  they  chose  to  ai;t 
as  nominal  mortgagee  knew  of  tlielr  In- 
tent. The  plaintiff  linew  nothing  of  any 
wrongful  Intent;  and  it  Is  probably  true, 
under  the  authorities,  that  any  amount 
of  knowledge  of  the  intent  of  the  mort- 
gagors on  the  part  of  the  plaintiff  would 
hot  render  the  mortgage  void  in  their 
hands  in  favor  of  liens  created  after  the 
recording  of  the  mortgage,  so  long  as  tlie 
debt  to  secure  which  it  was  given  was 
bona  Me,  and  the.y  got  by  their  security 
no  more  than  the  fair  value  in  property 
of  the  debt  secured.  Worland  v.  Kiuiber- 
lin,  6  B.  Mon.  608,  and  cases  there  cited; 
Covanbovan  v.  Hart,  21  Pa.  St.  4»5; 
Cooper  V.  Bank,  40  Kan.  5,  18  Pac.  Kep. 
9.37.  We  are  of  tlie  opinion  that  the  court 
below  was  roistakcu  in  its  conclusion  of 
law  upon  the  facts  as  found.  The  judg- 
ment of  the  court  below  is  therefore  re- 
versed, and  the  cause  remanded,  with  in- 
structions for  the  court  "below  to  enter  a 
decree  in  favor  of  the  plaintiff  for  the  fore- 
closure of  its  mortgage  and  the  applica- 
tion of  the  proceeds  tliereof  to  the  pay- 
ment of  its  debt. 

Per  Curiam.  It  Ib  so  ordered;  all  the 
justices  concurring. 

ON    REHEARING. 

(July  9,  1891.) 

HoRTON,  C.  .T,  It  was  declared  in  the 
former  opinion  handed  down,  among  oth- 
er things,  that  "the  assent  of  tlie  bene- 
ficiary in  the  deed  may  be  given  any  time 
after  the  deed  is  executed,  and,  in  the  al>- 
senee  of  proof  to  the  contrary,  will  al- 
ways be  presumed.  It  will  be  presumed 
on  the  part  of  the  beneficiaries  under  a 
deed  of  trust,  in  the  absence  of  proof  to  the 
contrary,  that  each  aciiepts  the  provisions 
made  for  his  beueiit,  and  such  acceptance 
may  be  given  at  any  time  after  the  con- 
veyance is  made,  unless  renounced  or 
waived,  and  such  acceptance  in  fact  will 
7-elate  back  to  the  day  of  registration." 
Upon  this  declaration  of  law  we  held  that 
the  chattel  mortgage  of  ^10,000  executed 
by  Messrs.  Lovejoy  &  Olasscock  on  the 
.SOth  of  August,  ISSii,  to  secure  the  Indebt- 
edness due  the  First  National  Bank  of 
Kmporia,  was  a  prior  lien  to  the  attach- 
ments on  the  goods  of  the  firm  made  by 
their  creditors  several  days  after  the  liling 
of  the  mortgage,  and  upon  such  conclu- 
Bion  we  reversed  the  judgment  of  the  trial 
court,  and  directed  judgment  accordingly. 
This  declaration  of  law  and  the  reversal 
of  the  judgment  of  the  trial  court  were 
vigorously  assailed  at  the  rehearing  upon 
the  ground  that  the  chattel  mortgage 
was  executed  by  the  firm  of  Lovejoy  & 
Glasscock  with  the  intent  to  hinder,  de- 
lay, and  defraud  their  creditors,  and, 
therefore,  that  It  had  no  foix-e  or  effect  In 
favor  of  tlie  bank  until  the  bank  actually 
assented  to  or  accepted  the  mortgage; 
and  upon  this  it  is  maintained,  even  if 
the  chattel  mortgage  was  valid  between 
the  parties,  that  It  had  no  validity  or 
force  as  to  the  attacliing  creditors  until 


after  the  assent  or  acceptance  of  the  bank, 
which  it  is  alleged  was  subsequent  to  the 
levy  of  the  attachments.  Tlierefore  it  Is 
urged  that  in  any  event  the  attachment 
liens  were  prior  to  the  chattel  mortgage. 
We  concede,  as  stated  by  Burriil  on  As- 
signments, that  the  assent  of  a  creditor  to 
avoid  or  fraudulent  assignment  or  chat- 
tel mortgage  must  be  actually  given,  and 
will  not  be  presumed.  Burriil,  Asslgnm. 
(5th  Ed.)  §  2i)5,  p.  444.  In  Benning  v.  Nel- 
son, 23  Ala.  801,  it  is  said  by  Piiela.x,  J., 
that,  "If  a  jury  should  find  the  fact  to  be 
that  a  deed  was  made  by  the  grantDr 
with  intent  "to  binder,  delay,  and  de- 
fraud creditors, ■'the  law  will  not  presume 
the  assent  of  a  beneficiary  to  such  a  deed, 
however  much  It  might  really  be  for  his 
benefit,  because  this  would  be  to  put  it  iu 
the  power  of  the  grantor,  by  the  aid  of  a 
legal  presumption,  to  make  valid  his  own 
fraudulent  deed.  Such  a  deed  can  only 
become  valid  by  the  actual  assent  of  the 
beneficiary  in  some  form.  Until  such  act- 
ual assent,  any  creditor  may  levy  or  at- 
tach, and  hold  In  defiance  of  the  deed." 
See,  also,  Townsend  v.  Harwell,  18  Ala. 
301;  Stewart  v.  Spenser,  1  Curt.  157;  Ash- 
ley V.  Bobluson,  2!)  Ala.  112;  Baldwin  v. 
Peet,  22  Tex.  708.  We  do  not  construe  the 
findings  of  the  trial  court,  however,  when 
considered  together,  as  sbo^'ing  that  the 
chattel  mortgage  to  the  First  National 
Bank  was  given  to  hinder,  delay,  and  de- 
fraud the  creditors  ol  the  firm  of  Lovejoy 
&  Glasscock.  It  is  true  that  the  trial 
court  made  such  a  finding,  or  rather  made 
such  a  general  conclusion  of  law;  but  this 
general  statement  or  conclusion  is  greatly 
modified  by  the  further  findings  of  the 
trial  court,  that  stated  that  the  First  Na- 
tional Bank  bad  no  knowledgeoruoticeof 
any  intent  upon  the  part  of  tlie  firm  of 
Lovejoy  &  Glasscock  to  hinder,  delay, and 
defraud  their  creditors, and  did  not  partic- 
ipate in  any  such  fraud  or  Intent,  and 
that  the  value  of  the  property  embraced 
In  the  chattel  mortgage  was  not  in  ex- 
cess of  the  debts  due  to  the  First  National 
Bank  from  tlie  firm  of  Lovejoy  &  Glass- 
cock, as  described  In  the  mortgage.  From 
all  the  findings  of  fact  we  must  construe 
That  the  finding  or  conclusion  of  the  trial 
court  that  the  chattel  mortgage  "was 
given  to  hinder,  delay,  and  defraud  the 
creditora  of  the  firm  uf  Lovejoy  &  Glass- 
cock" meant  that,  as  the  effect  of  the 
mortgage  was  to  hinder  and  delay  all  the 
other  creditors  of  the  firm  excepting  the 
First  National  Bank  of  Emporia,  such 
chattel  mortgage  was  given  to  defraud. 
Every  preference  by  an  insolvent  debtor 
to  one  creditor  over  another  tends  to  hin- 
dc<*  and  delay  the  creditor  not  .secured  or 
paid,  but  we  have  decided  time  and  again 
that  "a  debtor.evcn  iu  failing  circumstan- 
ces, may  prefer  credltore,  if  the  same  is 
done  in  good  faith ;  and  this,  not  only  In 
the  form  of  actual  payment  of  money  to 
the  particular  creditors  preferred,  but  al- 
so in  the  form  of  the  sale  orapproprlatlon 
of  the  property  or  the  giving  of  chattel 
mortgages  to  snch  creditors. "  Tootle  v. 
Coldwell,  30  Kan.  12.-).  1  Pac.  Rep.  329; 
Bailey  v.  Manufacturing  Co.,  32  Kan.  73, 
3  Pac.  Rep.  75C.  It  is  well  settled  that  an 
insolvent,  as  lona  as  he  retains  aJusi^is- 
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ponentll  of  bis  property,  may  appropriate 
it  to  the  payment  ot  bis  debts,  and  may 
prefer  creditors.  He  may  uae  all  his  prop- 
erty this  way,  or  be  may  so  nse  a  part, 
and  make  a  general  assignment  ol  the  re- 
mainder. LampHon  v.  Arnold,  19  Iowa, 
479;  Dodd  v.  Hills,  21  Kan.  7W;  Randall 
V.  Shaw,  28  Kan.  419.  See,  also.  Bank  v. 
<;roco,  45  Kan.  — .  2C  Pac.  Rep.  942,  and 
the  cases  there  cited.  It  is  true  that  the 
chattel  mortgage  was  made  to  the  na- 
tional bunk  while  the  firm  of  Lorejoy  & 
(ilasscock  was  Insolvent,  and  that  such 
preference  or  chattel  morteage  operated 
to  hinder  and  delay  the  otlier  creditors  in 
the  collection  of  their  claims;  and  we  may 
further  say  from  the  findings  that  it  was 
the  intention  ot  the  firm  of  Lovejoy  & 
Ulasscock  to  prefer  and  pay  the  claim  of 
the  First  National  Bank  In  preference  to 
the  claims  of  the  other  creditors,  even  it 
such  payment  exhausted  all  ot  their  prop- 
erty; but  all  of  these  things,  under  the  fre- 
quent prior  decisions  of  this  court,  do  not 
affect  the  validity  of  the  chattel  mortgage, 
as  it  was  executed  in  good  faith  to  pay  a 
bona  Sdt  debt,  aud  the  value  oi  the  prop- 
erty mortgaged  was  not  in  excess  ot  the 
debt  described  therein  and  actually  due 
from  the  firm  of  Lovejoy  &  Glasscock  to 
the  bank.  Under  these  oircumstuncos,  as 
there  was  no  fraud  In  fact  within  the  pri- 
or rulings  of  this  court,  we  repeat  what 
we  said  before,  that  the  assent  of  tiie 
First  National  Bank  of  Emporia  to  the 
chattel  mortgage,  although  given  after  it 
was  executed,  and  even  after  the  levy  of 
the  attachments,  must  be  presumed  and 
such  assent  or  acceptance  In  fact  will  re- 
late back  to  the  day  of  the  filing  ot  the 
mortgage.  This  is  the  law  where  the 
chattel  mortgage  is  not  fraudulent  or  void. 
But  opposing  counsel  say  that  any  deed, 
any  chattel  mortgage,  or  any  assignment 
may  be  fraudulent,  although  made  in  con- 
sideration of  nn  honest  debt;  and  a  large 
DiMnbKr  of  authorities arecited  supporting 
this  view.  We  concur  in  what  is  said  in 
the  authorities  upon  tbis  matter,  but  hold 
that  the  findings  of  fact  do  not  show  that 
the  chattel  mortgage  or  transfer  is  fraudu- 
lent. In  the  cases  where  the  transfers 
were  fraudulent,  but  the  considerations 
on  bonest  debts,  it  appeared  that  the 
deeds  or  conveyances  were  made  for  the 
case  and  favor  of  the  debtor,  or  for  some 
other  purpose  to  aid  and  assist  the  debt- 
or, rather  than  to  protect  and  prefer  the 
honest  creditor. 

Thus  it  Is  said  in  Devries  v.  Phillips,  63 
'ti.  C.  53:  "It  is  well  settled  that  a  convey- 
ance tu  secure  a  houa  Srle  debt,  or  for  a 
valuable  consideration,  will  be  fraudulent 
if  made  for  the  ease  and  favor  of  tlie  debt- 
or." In  Shelley  v.  Boothe,  73  Mo.  74.lt 
was  ruled  "that,  if  it  appeared  from  the 
circumstances  attending  the  transaction 
that  the  preferred  creditor  was  not  acting 
from  an  honest  purpose  to  secure  tlie  pay- 
ment of  his  own  debt,  but  from  a  desire 
to  aid  the  debtor  In  defeating  other  credit- 
ors, or  in  covering  up  his  property,  or  In 
giving  him  a  secret  Interest  therein,  or  in 
locking  it  up  for  the   debtor's  own  use 


and  benefit,  he  will  not  be  protectee!,  and 
the  sale  would  be  fraudulent  as  to  other 
creditors,  because  in  «uch  cases  the  fraud 
of  the  debtor  becomes  the  fraud  of  the  pre- 
ferred creditor,  because  of  his  i)artlcipnncy 
therein."  In  Smith  v.  Schwed,9  Fed.Kep. 
4S.'l,  It  was  decided  "  that  if  the  purpose  of 
the  preferred  creditor  is  not  to  secure  his 
debt,  but  to  help  the  debtor  cover  up  his 
property,  he  cannot  shield  himself  by 
showing  that  his  debt  was  boo<-i  Ude. "  In 
Drury  v.  Cross,  7  Wall.  299,  the  preferred 
creditors  unlawfully  combined  together 
to  raise  the  decree  to  an  extent  which  pre- 
vented all  fair  competition  at  the  sale  of 
the  property,  and  therefore  in  that  case 
they  were  not  protected.  James  v.  Rail- 
road Co.,  6  Wall.  752,  was  a  similar  case  ot 
actual  fraud  by  certain  parties  to  prevent 
fair  competition  at  a  sale.  In  tlie  case  of 
Cox  V.  Miller,  !H  Tex.  16,  there  is  a  discus- 
sion of  whether  the  facts  in  that  case 
show  that  the  mortgage  was  given  to  se- 
cure a  bona  fide  debt,  or  whether  it  was 
simply  a  colorable  pretense  lesorted  to 
for  the  purpose  of  covering  up  the  proper- 
ty. The  facts  were  set  forth,  among 
which  were  that  the  property  conveyed 
was  greatly  in  excess  of  the  pretended 
debt,  and  that  the  security  was  only  a 
part  consideration  for  the  conveyance, 
and  that  the  motive  ot  the  conveyance 
was  to  transfer  to  the  grantee  a  large 
amount  ot  property  under  the  false  claim 
that  it  really  belonged  to  her,  and  tor  the 
purpose  of  putting  it  beyond  the  reach  ot 
creditors.  In  Thompson  v.  Furr,  57  Miss. 
478,  it  appeared  that  there  was  a  secret 
agreement  l)etween  the  debtor  and  credit- 
or secured  by  ft  mortgage,  that  a  one-halt 
interest  in  the  property  conveyed  was  to 
be  held  by  a  secret  trust  for  the  benefit  ot 
the  debtor,  and  was  not  to  apply  to  the 
payment  of  the  debt;  and  the  considera- 
tion of  the  conveyance  was  falsely  set  at 
about  double  the  actual  debt  for  the  pur- 
pose of  misleading  the  creditors,  which  ot 
course  would  be  a  fraud  upon  the  credit- 
ors in  tact;  and  wherever  there  Is  a  fraud 
in  fact,  notwithstanding  a  houa.  Ode  debt 
may  be  incidentally  secured,  it  vitiates 
the  transaction.  These  and  many  other 
cases  which  are  cited  show  that  where 
the  conveyance  to  a  creditor  having  u 
bona  Ode  claim  is  in  excess  of  the  actual 
debt,  or  Is  given  to  favor  the  debtor,  or 
to  merely  cover  up  the  property  from 
other  creditors,  or  to  prevent  a  fair  sale 
of  the  property,  then  the  transaction,  sals, 
or  conveyance,  so  fraudulently  made  to 
the  creditor  having  the  honest  debt  is 
void,  at  least  as  to  the  creditors  not  pre- 
ferred. See  Wallach  v.  Wylie,  2«  Kun.  138; 
Winstead  v.  Hulme.  32  Knn.  508.  4  Pac. 
Rep.  994.  But  in  this  case  the  findings, 
taken  as  whole,  bear  no  such  interpreta- 
tion. The  chattel  mortgage,  according  to 
the  findings,  was  not  given  to  favor  the 
Insolvent  firm,  but  to  protect  honest 
debts  due  the  bank.  The  mortgage  was 
not  in  excess  of  the  debts  secured,  or  giv- 
en to  cover  up  property,  or  to  prevent  a 
fair  sale  thereof.  The  rehearing  will  be 
denied.    All  the  justices  concurriug. 
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W  Kan.  704) 

Crawford  t.  Shaft. 
(Supreme  Court  <^  Kansas.    Jane  6, 1891.) 

Rbtibw  0!I  Appbal — Ebbob  Apparbnt  of  Rko- 
OKD— Jdoohent  in  Bjectubkt. 

1.  An  error,  apparent  of  record,  in  a  final 
Judgment  in  the  district  court  may  bo  reviewed 
in  the  supreme  court  without  a  motion  for  a  new 
trial. 

2.  Whore,  in  an  action  of  ejectment,  Judg- 
ment is  rendered  In  favor  of  the  plaintiff,  and  pro- 
ceedings are  bad  under  the  occupying  claimants' 
act,  and  the  shoriS's  jury  return  an  assessment 
and  valuation  of  the  lund  and  improvcmeuts,  as 
well  as  tho  rents  and  waste  accrued  since  the 
commencement  of  the  action,  and  the  net  annual 
value  of  the  rents  and  the  waste  exceed  the  value 
of  the  improvements,  it  is  the  duty  of  the  court, 
under  section  607  of  the  Code  of  Civil  Procedure, 
to  render  a  judgment  for  the  difference  in  favor 
of  the  plaintiff. 

{Syllabus  by  Oreen,  C.) 

ConiiniBBiuners'  decision.  Error  from 
district  court,  Ctiaue  county ;  Frank  Dos- 
TKu,  Judge. 

Madden  Bros,  and  Gillette  <fe  Sadler,  for 
plaintiff  in  error.  C.  N.  ISterry,  for  defend- 
ant in  error. 

Gree.v,  C,  On  the  Ist  day  of  April,  188-1, 
D.  P.  Shaft  took  possession  t)I  the  W.  %  of 
the  S.  W.  a,  and  tlie  S.  W.  %  of  the  N.  W. 
%,  of  section  14,  township  'ZO,  range  8,  in 
Chase  county,  claiming  the  saineiindera 
tax-deed.  On  the  .'ith  day  of  April  follow- 
ing, J.  L,  Crawford  brought  suit  In  eject- 
ment, in  the  district  court  of  Chase  county, 
for  the  land. claiming  title  under  a  patent. 
The  case  was  tried,  and  resulted  In  a  Judg- 
ment in  favor  of  Shaft,  which  judgment 
was  reversed  by  this  court,  (Crawford  v. 
Shaft,  35  Kan.  478, 11  Pac.  Rep.  334 ; )  and 
when  again  tried  judgment  was  entered 
in  favor  of  (Crawford  for  the  possession  of 
the  premises,  and,  upon  the  suggestion 
and  application  of  Shaft,  the  court  deter- 
mined the  tas-llen,  and  caused  a  journal 
entry  to  be  made  that  the  defendant  was 
entitled  to  the  benefit  of  the  occupying 
plalinants'  act.  The  defendunt  having 
neglected  to  call  for  a  jury,  on  the  2()th 
day  of  January,  1888,  the  plaintiff  filed  his 
application  therefor,  and  an  appraisement 
was  made,  which  was,  upon  motion  of  the 
defendant,  set  aside,  upon  the  ground  that 
proper  notice  had  not  been  given  him  of 
the  meeting  of  the  jury,  and  leave  was 
given  to  either  party  to  re<iuirc  a  new  jury 
to  be  drawn.  On  May  9,  ISNS,  the  plaintiff 
again  filed  his  application  for  a  jury, 
which  made  the  following  return :  "  Value 
of  land,  July  11,  1SS7,  #1,0.-)().()0 ;  rent  of 
land  April  7, 18S4.  to  July  11, 18S7,  i?201..^0: 
waste  land,  April  7,  1884,  to  July  11, 1SS7, 
$49.00;  Improvements,  July  11,  1SS4, 
f  13.30."  On  December  11, 1S8S,  the  plain- 
tiff  filed  bis  motion  for  judgment  for  the 
amount  of  rent  and  waste,  after  deduct- 
ing the  value  of  the  improvements,  ac- 
cording to  the  assesHment  of  the  sheriff's 
jury.  Upon  the  oral  request  of  the  defend- 
ant, the  court  gave  him  an  afilrniativo 
judgment  against  the  land  for  the  value 
of  the  iniprovenients,  and  gave  the  plain- 
tiff judgment  for  the  costs,  under  the  occu- 
pying claimants'  proceedings,  but  over- 
ruled the  plaintiff's  motion,  and  refused 
to  give  him  judgment  against  the  defend- 
ant for  the  rents  and  waste,  or  to  allow 


(Kan. 


him  to  Bet  otr  the  same  against  the  Im- 
provements. This  ruling  of  the  court  we 
are  asked  to  review. 

1.  It  Is  first  insisted  by  the  defendant  in 
error  that  a  motion  for  a  new  trial  was 
necessary  to  have  the  assigned  errors  con- 
sidered by  this  court.  It  has  been  deter- 
mined otherwise.  The  proceedings  under 
the  occupyingclalmants'  act  were  all  after 
the  rendition  of  the  judgment  in  the  orig- 
inal case,  and  the  matter  complained  of  is 
apparent  of  record.  An  error  In  the  final 
judgment  of  the  district  court  may  be  re- 
viewed, although  no  motion  has  been 
made  to  correct  the  error  io  the  trial 
court.  Coburn  v.  Weed,  I'i  Kan.  183; 
Earlywlne  v.  Railroad  Co.,  43  Kan.  746,  23 
Pac.  Rep.  940. 

2.  We  think  the  court  erred  In  its  ruling. 
The  defendant  asked  and  obtained  a  judg- 
ment for  the  Improvements  that  he  had 
placed  upon  the  land  when  occupying  the 
same  under  his  tax-deed.  He  was  not  in 
a  situation  to  qupstion  the  regularity  of 
the  assessment  and  return  of  the  jury.  He 
was  ready  to  accept  the  benefits  of  a  ver- 
dict, so  far  as  It  related  to  him.  Sec.  607 
of  the  Code  of  Civil  Procedure  reads:  "If 
the  jurors  shall  report  a  sum  in  favor  of 
the  plaintiff  or  plaintiffs  in  said  action, for 
the  recovery  of  real  property  on  the  as- 
sessment and  valuation  of  the  valuable 
and  lasting  improvements,  and  the  assess- 
ment of  damages  for  waste,  and  the  net 
annual  value  of  the  rents  and  profits,  tne 
court  shall  render  a  judgment  therefor 
without  pleadings,  and  Issue  execution 
thereon  as  In  other  cases;  or.  It  no  excess 
be  reported  In  favor  of  Bald  plaintiff  or 
plaintiffs,  then  and  In  either  case  the  said 
plaintiff  or  plaintiffs  shall  be  thereby 
barred  from  having  or  maintaining  any 
action  for  mesne  profits."  The  object  of 
this  section  of  the  occupying  claimants' 
act  was  to  provide  a  simple  method  by 
which  the  occupant  and  the  owner  might 
have  settled  and  determined,  without 
pleadings,  the  bmount  due,  upon  the  one 
hand,  to  the  occupant  for  bis  improve- 
ments, and,  upon  the  other,  the  sum  due 
the  owner  of  the  land  for  rents  and  waste 
during  the  period  that  the  other  was  in 
the  wrongful  possession  of  the  premises. 
The  rule  Is  an  equitable  one  which  roakea 
it  the  duty  of  the  partyln  possession,  who 
claims  pay  for  the  Improvements  he  has 
placed  npon  the  land,  to  respond  to  the 
owner  for  its  net  rental  value  during  the 
period  that  be  has  unlawfully  held  posses- 
sion of  the  property.  The  rent  and  waste, 
as  returned  by  the  sheriff's  jury,  having 
accrued  to  the  plaintiff  since  the  com- 
mencement of  the  original  suit,  it  was 
within  the  power  of  the  court,  under  sec- 
tion 607  of  the  Code,  to  render  judgment 
In  favor  of  the  plaintiff  for  the  amount  of 
such  rent  and  waste,  less  the  Improve- 
ments, and  that  amountshould  have  been 
awarded  him  without  pleadings.  It  is 
recommended  that  the  judgment  of  the 
court,  under  the  occupying  claimants' 
proceedings,  be  reversed,  and  that  the  dis- 
trict court  proceed  In  accordance  with  the 
views  herein  expressed. 


Per  Curiam.    It 
justices  concurring. 


1b  bo  ordered ;  all  the 
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W  Cal.  m 

NoTMAN  V.  Green.    (No.  14,1M.) 
(Supreme  Court  of  CaXifomla,    July  6, 1891.) 
AonoK  on  NOTB — FucADiNa. 
In  an  action  on  a  note,  a  complaint  which 
cays  nothing  on  the  subject  of  failure  to  pay, 
except  that  "no  part  of  the  principal  sum  men- 
tioned in  said  note  still  remains  due  and  unpaid, " 
is  insufficient  to  sustain  a  judgment. 

Department  1.  Appeal  from  snperlor 
court,  L.OB  Angeles  county;  Walteb  Van 
Dyke,  Judge. 

A.  B.  Uotehklas,  for  appellant.  E.  E. 
Powem,  {Max  LowenthaJ,  of  connBel,)  for 
lespondeut. 

Gaeodtte,  J.  rhis  Is  an  action  upon  a 
proinisaory  note,  and  to  foreclose  a  mort- 
gage upon  real  estate  given  to  Kccurethe 
same.  Defendant  filed  a  general  demurrer, 
which  was  overruled  ,  whereupon  he  failed 
to  answer,  and  judgment  was  finally  ren- 
dered against  him,  and  the  realty  «<old  un- 
der execution.  He  appeals  from  the  judg- 
ment, nnd  insists  that  the  complaint  is  fa- 
tally defective,  In  this:  that  tliere  ia  no 
allegation  of  non-payment  of  the  note. 
The  only  allegation  in  the  complaint  refer- 
ring to  this  matter  is  as  follows:  "That 
all  the  interest  on  the  said  principal  sum 
mentioned  In  said  promissory  note,  and 
in  the  said  mortgage,  has  been  paid  up  to 
February  26,  1888,  and  no  part  of  the  prin- 
cipal sum  mentioned  in  said  pronjlssory 
note  and  mortgage,  together  with  the  in- 
terest thereon  at  the  rate  of  ten  per  cjnt. 
per  annum  from  the  26t:hdayot  Febrnary, 
1888,  componnded  quarterly,  still  remains 
dne  and  unpaid  from  said  defendant  to 
said  plaintiff. "  We  may  safely  assume 
that  this  allegation  of  the  pleader  does 
not  express  his  intention  nnd  desires  at 
the  time.  He  insists  that  the  defect  of  the 
allegation  consists  in  a  clerical  error  in 
the  accidental  insertion  of  the  words  "no 
part  of. "  It  is  not  our  province  to  specu- 
late bow  the  allegation  happened  to  be 
framed  as  it  is.  It  is  suftlcient  to  say  it  is 
not  an  allegation  of  non-payment  of  the 
note,  and  therefore  the  complaint  is  fatal- 
ly defective.  Scroufo  v.  Clay,  71  Cal.  128, 
11  Pac.  Rep.  882;  Richards  v.  Insurance 
Co.,  80  Cal.  506.  22  Pac.  Rep.  939.  Appel- 
lant sits  quietly  by;  allows  his  demurrer 
to  be  overruled  for  lack  of  presentation  o( 
the  defects  of  the  cnniplaint  to  the  court; 
permits  the  court  to  hear  evidence  and  en- 
ter its  judgment;  allows  respondent  to 
sell  the  premises,  which  are  inadequate  to 
pay  the  judgment,  at  his  own  cost  and 
expense;  and  then  appeals  from  a  judg- 
ment based  upon  a  complaint  clearly  in- 
sufficient, and  which  would  have  been  or- 
dered amended  by  the  court  upon  the 
slightest  notice  of  the  defects.  It  would 
afford  us  pleasure  If  we  were  acquainted 
with  some  principleof  lawthat  would  jus- 
tify us  in  affirming  this  judgment,  but  we 
know  of  none.  Let  the  judgment  be  re- 
versed, and  the  cause  remanded. 

We  concur:  Habrison.J.;  Patekson,  J. 

»  Cal.  «M  

MowRT  Y.  Raabb  et  al.    (No.  13,097.) 

(Supreme  Cmirt  of  Calif  omAa.   June  26, 1891.) 

Libel — Evide?icb— -Damaoeb — ^Nett  Triai,. 

1.  In  an  action  tor  libel  the  evidence  showed 

that  plaintiff  was  a  butcher;   that  defendants, 


who  constituted  the  "Butchers'  Protective  TTn- 
lon, "  printed  and  circulated  dodgers  which  read; 
"Don't  sow  the  seeds  of  disease,  and  spread  pes- 
tilence and  death,  by  buying  Chinese  pork  and 
lard;  [plaintiff]  sells  Chinese  pork  and  lard." 
There  was  also  evidence  that  plaintiff  had  liought 
some  pork  from  the  Chinese,  and  that  the  Chi- 
nese often  sold  uiseoscd  pork,  but  the  defendants' 
own  witness  teslifled  that  the  pork  sold  by  plain- 
tiff was  wholesome.  Meld,  that  plaintiff  was  en- 
titled to  judgment,  since,  in  order  to  Justify,  the 
defendants  must  prove  that  the  Chinese  pork  sold 
by  plaintiff  was  unsonnd. 

2.  In  such  action,  a  verdict  for  tSOO  damages 
Is  not  excessive. 

3.  It  was  claimed  by  the  defendants  that  one 
object  of  the  "Butchers'  Protective  Union"  was 
to  prevent  the  sale  of  unsound  pork  by  Chinese. 
Eeld,  that  plaintiff  might  show  why  he  refused 
to  join  the  union. 

i.  It  is  proper  to  refuse  to  allow  one  of  the 
defendants  to  testify  that  he  had  no  malice 
against  plaintiff  when  he  published  the  libel, 
since  the  publication  of  matter  false  and  libelous 
is,  as  matter  of  law,  malicious. 

5.  To  grant  a  new  trial  on  account  of  newly- 
dlscoveredevidence,  where  no  diligence  is  shown, 
and  the  alleged  new  evidence  is  merely  cumu- 
lative, and  the  fact  of  its  being  newly-discovered 
is  denied,  is  an  abuse  of  judicial  discretion. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  John  Hunt, 
Judge. 

J.  H.  Miller,  for  appellant.  Lloyd  & 
Wood  and  J,  D.  Sullhun,  for  respondents. 

Temple,  C.  This  appeal  is  from  an  or- 
der granting  defendants  a  new  trial. 
PlaintlB  was  a  retail  butcher,  doing  bus- 
iness at  the  corner  of  Grove  and  Laguna 
streets,  San  Francisco.  The  defendants 
constitute  the  "Butchers'  Protective 
Union."  In  July,  1886,  they  printed  and 
circniated  a  great  number  of  circulars  or 
dodgers,  which  read  as  follows :  "  Protect 
yourself  and  family.  Don't  sow  the  seeds 
of  disease,  and  spread  pestilence  and 
death,  by  buying  Chinese  pork  and  lard. 
Geo.  B.  Mowry,  o!  the  new  Hayes  Valley 
Market,  cornerGrove  and  Lagunaslreets, 
sells  Chinese  pork  and  lard.  This  is  a  fact, 
and  can  be  vouched  for  by  the  committee 
of  the  Butchers'  Protective  Union.  Buy 
your  meats  only  where  you  see  the  union 
sign."  It  was  alleged  in  the  complaint 
that  by  this  circular  defendants  intended 
to  and  did  charge  that  plaintiff  was  en- 
gaged in  selling  his  customers  Chinese 
pork  and  lard,  which  contained  the  seeds 
of  disease,  and  spread  pestilence  and 
death.  The  defendants  admitted  thepubli- 
cation,  but  denied  that  it  was  malicious, 
and  averred  that  it  was  true.  On  the  trial 
they  offered  evidence  tending  to  prove 
that  plaintiff  purchased  some  pork  from 
Chinese,  which  he  sold  to  his  customers, 
and  also  that  the  Chinese  often  sold  dis- 
eased pork;  but  none  which  proved,  or 
tended  to  prove,  that  the  pork  plaintiff 
sold  was  diseased,  or  would  spread  the 
seeds  of  disease  and  death.  On  the  con- 
trary, defendants'  own  witness  testified 
that  the  particular  pork  sold  by  the 
plaintiff  wfis  sound,  wholesome  food. 
The  learned  Judge  held,  and  we  think  cor- 
rectly, that  the  justification  required  de- 
fendants to  prove  not  only  that  the  pork 
sold  by  plaintiff  was  obtained  from  the 
Chinese,  and  was  therefore  what  wasj 
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known  as  "Chinese  pork,"  bnt  also  that 
It  was  unsuund.  They  oHered  no  evidence 
which  tended  to  establitih  that  (act.  The 
publication  was  therelore  false  and  ma- 
liciooB.  From  the  nature  of  the  charge, 
it  was  calculated  to  injure  the  plaintiff. 
The  grounds  upon  which  the  new  trial 
was  granted  do  not  appear.  We  have 
therefore  carefully  reviewed  the  grounds 
upon  which  the  motion  was  bused,  as 
shown  in  the  statement,  and  have  come 
to  the  coni-Iasiun  that  there  ia  nothing  in 
any  of  them  which  would  Justify  the  or- 
der for  a  new  trial. 

The  verdict  was  for  f3W.  There  is 
clearly  nothing  in  the  amount  of  this  ver- 
dict which  can  shock  the  moral  sense  of 
anyone  on  the  ground  that  It  is  excessive. 

Nor  was  there  anything  improper  in  al- 
lowing plaintiff  to  explain  wliy  he  refused 
to  join  the  Butchers'  Protective  Union, 
even  admitting  thiit  it  was  inniiateriai  to 
the  issue.  It  was  claimed  that  one  object 
of  the  union  was  to  prevent  the  sale  of 
unsound  pork  by  Chinese,  and  a  prejudice 
would  probably  have  existed  against 
plaintiff  at  the  start,  unless  he  could  ex- 
plain tliat  he  had  other  reasons  than  a 
desire  to  deal  in  such  commodities.  The 
defendants  could  not  have  been  injured  by 
It.  Nor  do  we  think  there  was  error  in 
refusing  to  allow  Raabe,  one  of  the  de- 
fendants, when  testifying  In  his  own  be- 
half, to  answer  the  question:  "Did  you 
have  any  malice  against  the  plaintiff  at 
the  time  of  the  publication  of  the  alleged 
libel?"  The  publifation  of  matter  false 
and  libelous  is,  as  matter  of  law,  mali- 
cions.  If  the  publication  be  admitted,  as 
in  tills  case,  there  Is  no  way  to  rebut  the 
implication  of  malice,  except  by  proof  of 
the  truth  of  the  charge.  The  defendant 
may,  however,  show,  If  he  can,  in  mitiga- 
tion, that  he  was  not  actuated  by  ill- \v III 
or  a  feeling  of  personal  spite,  and  bis  own 
testimony  directly  to  the  point  is  compe- 
tent evidence,  tending  to  eHtabiish  that 
fact.  But  no  amount  of  testimony  of  this 
character  can  disprove  that  malice  which 
constitutes  a  necesanry  ingredient  of  the 
cause  of  action.  It  is  true  the  question  is 
capable  of  being  understood  as  referring 
only  to  III  will,  which  is  sometimes  called 
actual  malice;  but  on  its  face  It  was  an 
attempt  to  disprove  malice,  and  thereby 
show  that  plaintiff  had  no  cause  of  ac- 
tion, and  had  it  been  allowed  defendants 
would  perhai)S  have  claimed,  in  submit- 
ting the  case  to  the  Jury,  that  this  neces- 
sary ingredient  of  plaintiff's  cuuBe  of  ac- 
tion did  not  exist.  It  was  not  an  abuse 
of  discretiou  on  the  part  of  the  trial  court 
to  sustain  the  objection  to  the  question  in 
this  form,  thereby  compelling  defendants, 
if  they  desired  to  pursue  the  matter  fur- 
ther, to  propound  such  questions  as  could 
not  have  been  misunderstood. 

The  affidavits  which,  itis  claimed,  show 
newly-discovered  evidence,  do  not  justify 
the  order  granting  a  new  trial.  (1)  No 
diligence  Is  shown.  It  Is  true  this  is  a 
matter  specially  within  the  discretion  of 
the  trial  court,  but  not  to  the  extent  of 
requiring  no  showing  as  to  diligence,  and 
here  there  was  practically  none.  (2)  The 
counter-affidavit  discloses  facts  which 
show  conclusively  that  defendants  were 


fully  aware  of  the  facts  of  the  newly-dis- 
covered evidence  long  before  the  trial ; 
their  own  affidavits  do  not  negative  this. 
(3)  The  newly -discovered  evidence  is  en- 
tirely cumulative.  In  fact  the  gist  of  it 
all  was  admitted  by  plainclff  la  his  own 
testimony.  It  only  goes  further  in  show- 
ing in  detail  disgusting  practices  of  the 
Chinese,  calculated  simply  to  Intensify 
class  prejudices  already  existing,  and  to 
extend  the  odium  to  plaintiff.  (4)  The 
proposed  new  evidence  does  not  meet  the 
exigencies  of  the  case.  In  fact,  nniess  it 
goes  further,  and  shows  that  the  Chinese 
sold  no  sound  pork.  It  would  be  Irrelevant 
and  immaterial.  The  otlier  alleged  erroni 
there  is  plainly  nothing  in,  and  there  was 
no  conflict  of  evidence  upon  any  material 
point.  We  think  the  order  granting  a 
new  trial  an  abuse  of  discretion,  and  ad- 
vise Its  reversal. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

Fbb  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  order  granting 
a  new  trial  Is  reversed. 


so  Cal.  n 


ill  re  Gkt  Yod.vo.    (No.  13,801.) 

(Supreme  Court  of  Calif  omia.   June  80, 1891.) 
Appeal — Wbbk  Libs — Ordbb. 
No  appeal  lies  from  an  order  refusing  to 
revoke  a  former  order,  which  was  itseU  appeal- 
able. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  city  and 
county  of  ban  Francisco;  J.  V.  Coffby, 
Judge. 

Lyman  I.  Mo  wry,  (A.C.  Niles,  of  cou nsel,) 
for  appellants.    A.  Ruef,  for  respondent. 

FooTB,  C.  This  la  an  appeal  from  an 
order  refusing  to  revoke  an  order  grant- 
ing letters  of  guardianship  of  a  minor. 
The  order  made  by  the  probate  court  ap- 
pointing the  guardian,  was  <me  which  It 
was  within  the  jurisdiction  of  that  tri- 
bunal to  make,  and  it  was  itself  appeala- 
ble.  Section  963,  Code  Civil  Proc,  subd. 
8.  Hence  the  appellate  court  will  not 
entertain  Jurisdiction  of  the  appeal  now 
heiv.  Ooyhinech  v.  Ooybinech,  80  Cal. 
409,  22  Pac.  Rep.  175;  Larkin  ▼.  Lar- 
kin,  76  Cal.  323,  18  Pac.  Rep.  396:  Railroad 
Co.  V.  McGrath,  74  Cal.  49,  15  Pac.  Rep. 
360;  Tripp  v.  Railroad  Co.,  60  Cal.  631, 11 
Pac.  Kep.  219.  The  matter  does  not  com»< 
within  the  rule  as  to  void  judgments,  laid 
down  in  People  v.  Greene,  74  Cal.  400,  If. 
Pac.  Bep.  197.  We  therefore  advise  that 
the  appeal  be  dismissed. 

We  concur:  Belcher,  CO.;  Fitzoeb- 
A.LD,  0. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  appeal  is  dis- 
missed. 

89  Cal.  589 

DEARDORFP  T.GrARANTV  MuT.  Aoc.  Abb'm. 
(No.  13,122.1 

{Supreme  Court  of  California.    June  26, 1891,) 
Mutual  Benefit  Ixsubance. 
In  an  action  on  a  mutual  benefit  certificate 
by  which  the  society  agrees  that  in  case  of  ttao 
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member's  death  it  will  pay  bis  wife  "the  amount 
realized  from  one  assessment  upon  all  the  mem- 
bers, not  exceeding  the  staa  of  ^,000,  "  the  plain- 
tiff cannot  recover  where  there  is  no  proof  that 
any  assessment  was  made  or  demanded,  or  what 
was  the  number  of  members,  or  what  one  aasass- 
meut  would  realize. 

CommlBslanerB'  declBlon.  Department 
t.  Appeal  from  enperior  court,  cJty  and 
county  of  San  Francisco;  T.  K.  Wilson, 
Judpre. 

I.  B.  L.  Brandt,  for  appellant.  Wbitte- 
wore  A  Sean,  for  respondent. 

Tkhflb,  G.  Appeal  from  judgment  and 
order  denying  defendant  a  new  trial.  This 
action  Is  upon  a  life  insurance  policy  Issued 
by  the  defendant,  which  Is  a  mutual  Insur- 
ance society  upon  the  assessment  plan. 
In  this  case  the  policy  or  certificate  de- 
clares tbat  the  society  accepts  J.  R.  Dear- 
doi-fl  "as  a  full-rate  member  o<  said  asso- 
ciation, subject  to  all  tbe  requirements 
and  entitled  to  all  tbe  benefits,  thereof. 
The  principal  sum,  not  exceeding  fire 
thousand  dollars,  realized  upon  an  assess- 
ment in  accordance  with  tbe  by-laws,  to 
be  paid  Mary  £.  Deardorff,  (wife,)  il  sur- 
viving, •  •  •  within  sixty  days  after 
■atisfactoi^  proof  tbat  said  member  at 
any  time,  etc.,  "said  association  shall, 
open  the  surrender  ol  this  certificate,  pay 
tbe  amount  realized  (rom  one  said  as- 
sessment upon  all  tbe  members,  at  tbe 
time  ot  the  accident,  ot  said  association, 
to  tbe  member  above  named,  not,  how- 
ever, exceeding  the  sum  of  five  thousand 
dollars,"  etc.  Tbe  complaint  contains  no 
ali^ation  of  an  assessment,  or  ol  a  de- 
mand tbat  an  assessment  be  made,  and  a 
refusal  by  tbe  corporation,  nor  any  aver- 
ment as  to  the  number  ot  membera,  or 
what  an  assessment  would  amount  to  aa- 
der  tbe  by-laws  referred  to,  nor  are  there 
any  data  given  in  any  form  by  which  tbe 
court  can  arrive  at  such  conclusion,  nor 
does  it  appear  tbat  an  assessment  has 
been  colIei-ted,ortbat  tbe  corporation  has 
any  money.  There  is,  in  fact,  a  total 
omission  of  any  allegation  upon  the  sub- 
ject. The  complaint  is  not,  however,  de- 
fective in  this  respect,  for  it  avers  an  ab- 
solute Insurance  in  the  sum  of  $6,000.  The 
true  nature  ol  the  policy  is  set  up  in  the 
answer,  in  which  tbe  certificate  or  policy 
of  Insurance  is  set  out  at  large;  audits 
genuineness  is  admitted.  Nor  was  there 
any  attempt  at  the  trial  to  prove  an  as- 
sessment or  a  demand  that  one  be  made, 
or  a  refusal,  or  tbe  number  of  members, 
or  to  what  one  assessment  would  amount. 
It  is  manifest  tbat  the  judgment  for  the 
plaintiff  must  be  reversed.  Tbe  general 
rules  ot  pleading  apply  to  cases  of  this 
character ;  and  the  plaintiD,  as  in  other 
cases,  mast  show  by  proper  averment 
bis  true  cause  of  action,  and  the  relief  to 
which  he  is  entitled.  Many  other  points 
are  raised  by  the  appellant,  but  there  is  no 
appearance  here  on  the  part  of  respond- 
ent, and  tbe  questions  may  not  arise  upon 
another  trial.  We  advise  that  tlie  judg- 
ment and  order  be  reversed,  with  leave  to 
plaintiD  to  amend  ber  complaint,  if  she 
shall  be  so  advised. 

Weconcnr:  Fitzqkbald,  C;  Vanclibf, 


Pkr  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  reversed,  with  leave  to  plaintiB 
to  amend  ber  complaint,  if  she  shall  be  so 
advised. 

■■  (90  Cal.  10) 


NiLES  T.  Edwards.    (No.  18,050. )i 
(Supreme  Cotmt  vf  California.   June  89, 1891.) 

COMVEBSION  BT  FLBDOBB— tiTOCK. 

PlalntiS,  beintr  the  owner  of  s  stoclc  cer 
tlficate  indorsed  in  blank,  lent  it  to  A  for  the 
purpose  of  being  pledged  as  security  for  the  pur- 
chase of  other  stock.  A.  pledged  It  for  that  pur- 
pose with  defendant,  to  whom  he  was  already 
Indebted;  and  defendant,  after  baying  the  other 
stock  for  A.,  and  selling  it  again  at  a  profit,  sold 
plaintiff's  stock  to  satisfy  A.  's  previous  debt, 
after  being  notified  that  plaintiff  owned  the  stock. 
Held,  that  defendant  was  guilty  of  converting 
the  stoclc 

Commieelonera'  decision.  Department 
2.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  F.  W.  liAW- 
LEK,  Judge. 

O'Brien,  Morrison  Jk  DatngerSeId,toT&p- 
pellant.    Hall  dt  Bodgers,  for  respondent. 

Temple,  C.  Appeal  from  the  judgment 
on  the  judgment  roll.  Judgment,  on  tbe 
findings,  was  for  defendant.  Tbe  plain- 
tiB, who  takes  this  appeal,  claims  tbat 
the  findings  do  not  support  tbe  judg- 
ment, but,  on  tbe  contrary,  show  that 
plaintiff  was  entitled  to  recover.  It  ap- 
pears from  tbem  tbat  defendant  was  a 
stockbroker  and  a  member  of  the  stock 
and  exchange  board.  Plaintiff  was  the 
owner  of  100  shares  of  stock  In  the  Ophir 
Mining  Ck>mpany.  This  certificate,  like 
many  others,  as  tbe  practice  was,  had 
been  issued  to  a  trustee,  who  bad  indorsed 
It  in  blank,  in  which  form  It  passed  from 
band  to  band  without  further  assignment. 
Plaintiff  delivered  this  certificate  to  one 
Armstrong,  to  enable  bim  to  pledge  it  as 
security  for  the  purchase  of  50  shares  of 
stock  In  tbe  Gould  &  Curry  Mining  Com- 
pany. For  tbat  purpose  Armstrong  de- 
posited tbe  certificate  with  defendant, 
who  accordingly  purchased  the  Gould  & 
Curry  stock,  and  afterwards  sold  It  on 
Armstrong's  account  at  a  profit.  Arm- 
strong was  Indebted  to  defeudant  at  the 
time  this  stock  was  deposited  with  him, 
on  a  previous  account.  Defendant  bad  no 
notice  at  that  time  of  plaintiff's  owner- 
ship, but  was  notified  of  such  fact  about 
two  months  afterwards.  It  is  not  spe- 
cifically found  that  the  stock  was  pledged 
for  the  pre-existing  debt,  but  only  that 
Armstrong  was  indebted  to  defendant, 
and  deposited  the  certificate,  and  there- 
upon he  purcbaued  the  Gould  &  Curry 
stock.  The  Gould  ft  Curry  stock  was 
Bold  March  1, 1886,  and  November  17, 1886, 
plaintiff  demanded  from  defendant  the 
stock,  and  offered  to  pay  any  proper 
charges  against  it,  which  demand  de- 
fendant refused  to  comply  with,  and 
also  notified  plaintiff  tbat  a  tender 
was  unnecessary,  as  be  would  not  deliver 
the  stock.  The  findings  are  somewhat 
defective  here,  but  we  take  it  for  granted 
that,  in  offering  to  pay  all  proper  charges, 
plaintiff  did  not  propose  to  pay  the  in- 
debtedness ot  Armstrong,  but  simply  as- 
aessments  and  outlays  made  by  defend* 

>New  trial  ordered  on  rehearing,  87Paa  Rep.  SQilC 


160 


PAOIFIO  BEF0BT£B,Y0L.  2r. 


(GaL 


ant  upon  the  etock.  The  sale  of  the  Oould 
&  Carry  stock  more  than  repaid  the  new 
loan.  Defendant  held  thestock  until  July, 
1887,  when  he  sold  It,  applying  the  pro- 
ceeds to  the  indebtedness  of  Armstrong 
to  himself.  The  findings  show  the  mar- 
ket vnlue  of  the  Rtock  and  the  amount  of 
damages  to  which  pliiintllf  is  entitled,  it  it 
be  held  that  there  was  a  conversion  by 
the  defendant ;  and  upon  that  subject  we 
entertain  no  doubt.  The  plaintiff  is  clear- 
ly entitled  to  Judgment.  The  apparent 
ownership  of  Armstrong  Is  not  shown  to 
have  resulted  in  injury  to  the  defendant. 
On  the  contrary,  be  is  better  off  by  the 
transaction  than  he  would  have  tteeu  by 
the  amount  of  the  profit  realized  on  the 
Oould  &  Curry  stock.  There  is  no  claim 
that  he  was  Induced  to  forego  any  remedy 
he  may  have  had  against  Armstrong  by 
reason  of  the  pledge,  or  that  he  was  any 
worse  oft  in  any  way  with  reference  to 
aucb  IndelitedneBa.  After  the  moneys 
were  repaid  which  were  advanced  on  the 
stock,  we  think  defendant  did  not  bold 
the  pledge  in  good  faith  and  for  value,  in 
the  sense  of  section  2991,  Civil  Code.  There 
is  a  finding  that  defendant  did  not  at  any 
time  convert  thestock.  This  U  evidently 
a  conclusion  of  the  court  from  the  special 
facts  found.  If  there  had  been  no  other 
finding,  this  would  probably  be  regarded 
as  the  ultimate  tact,  but  in  the  conoectlon 
in  which  it  Is  here  found  it  is  simply  a  con- 
clusion of  law,  aud  must  be  so  held.  We 
think  the  Judgment  should  be  reverned, 
and  the  court  below  directed  to  enter  Judg- 
ment for  plaintiff  on  the  findings. 

We  concur:  Belcbkb,  C.  C;  Fitzqeb- 
ALD,  C. 

Peb  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  Is  re- 
versed, and  the  court  below  Is  directed  to 
enter  judgment  for  the  plaintiff  on  tbe 
findings. 

(95  Cal.  160)  ——'""• 

Tyler  v.  Matrb  et  at.    (No.  13.048.)l 

{Supreme  Court  of  California.   Jvme  80, 1891.) 

TBUST — ATTOBNETS — LlUIT^TIOKS— W1TNEB8E8. 

1.  The  owner  of  a  note,  who  had  brought  suit 
on  It  against  the  maker,  assigned  the  note,  to- 

?;ether  with  all  the  avails  of  the  suit,  to  a  trustee 
or  the  purpose  of  securing  certain  persons  who 
had  become  sureties  for  n!m  upon  a  bond,  "first 
deducting  and  paying  out  of  any  money  that  may 
be  realized  all  cliorges  for  costs  and  attorney's 
fees. "  Held,  that  such  assignment  created  a  trust 
in  favor  of  the  assignor's  attorney  for  his  fees 
and  disbursements  for  costs  in  the  suit  on  the 
note. 

2.  Upon  the  death  of  such  trustee  the  trust 
devolves  upon  bis  administrator,  whose  liability 
to  the  attorney  may  be  enforced  by  suit. 

8.  The  attorney's  right  of  action  to  enforce 
such  trust  is  not  within  the  purview  of  Code  Civil 
Froc.  Cal.  {  1493,  which  limits  the  time  for 
presenting  against  the  estates  of  decedents  claims 
arising  upon  contract. 

4.  In  an  action  against  the  administrator  of  a 
trustee  and  tbe  administrator  of  the  trustor  to  en- 
force the  execution  of  the  trust  by  the  former. 
Code  Civil  Froc.  Cal.  {  1880,  which  makes  par- 
ties in  actions  upon  claims  against  decedents  In- 
competent as  witnesses  as  against  the  represent- 
atives of  the  decedent,  does  not  render  the  plain- 
tiff an  incompetent  witness  to  prove  the  contract 
between  himself  and  the  trustor,  by  virtue  of 
which  be  became  the  cestui  que  truiL 

'Rehearing  granted. 


CommiBsloners' decision.  Department  2. 
Appeal  from  superior  court,  Alameda 
county;  Noble  Hamilton,  Judge. 

Wbittemore  &  Sears,  for  appellant.  W. 
H.  H.  Hurt,  Aylett  ft.  Cotton,  J.  B.  Rein. 
Bteia,  and  A.J.  i>  Breton,  for  respondents. 

Vancuef,  C.  On  November  24, 1873,  one 
Jane  E.  Chase,  being  the  owner  and  hold- 
er of  a  promissory  note  made  by  Brlgg^, 
Evoy,  and  Cobb,  employed  plaintiff,  as 
ber  attorney  at  law,  to  bring  suit  on  said 
note,  which  be  did,  and  on  the  3d  of  De- 
cember, 1873,  recovered  final  judgment 
thereon  against  the  estate  of  Evoy  (then 
deceased)  for  96,175.  On  May  21,  1878, 
Jane  E.  Chase  executed  to  the  defendant 
William  Irvine  the  following  instrument: 
"Know  all  men  by  these  presents,  that 
Jane  E.  Chase,  of  Martinez,  Contra  Coata 
county,  California,  party  of  the  first  part, 
tor  the  consideration  and  purpose  herein- 
after set  forth,  hath  sold,  assigned,  trans- 
ferred, and  set  over,  and  duth  hereby  sell, 
assign,  transfer,  and  set  over,  unto  Will- 
iam Irvine,  of  the  city  and  county  of  San 
Francisco  nnd  state  aforesaid,  party  of  the 
second  part,  all  and  singular  tbetollowing 
claims.  Indebtedness,  and  obligations,  to- 
wit:  Thecertain  promissory  note.  In  writ- 
ing, made  and  executed  to  me  by  M.  O. 
Cobbs,  Q.  G.  Briggs,  and  John  Evoy,  for  the 
principal  sum  of  twenty -five  hundred  dol- 
lars, gold  coin,  with  Interest  at  the  rate  of 
one  and  one-half  per  cent,  per  month,  pay- 
able in  thirty  days  from  the  date  thereof, 
and  dated  A  ugust  21, 1871 ,  now  in  suit  in  the 
third  district  court  in  and  for  the  county 
of  Alameda,  wherein  tbe  said  party  of  tbe 
first  part  Is  plaintitt,  and  Mary  J.  Evoy, 
administratrix  of  the  estate  of  John 
Evoy,  deceased,  and  others  are  defend- 
ants, together  with  all  tbe  avails  of  said 
action  that  may  be  paid,  collected,  or  re- 
alized on  or  on  account  of  the  said  note, 
and  in  the  said  action,  and  also  tbe  fol- 
lowing insurance  claim  of  the  party  of  the 
first  part,  vis  :  Claim  against  the  Hart- 
ford Fire  Insurance  Co.  for  twenty -five 
hundred  dollars,  claim  against  the  Lamar 
Insurance  Co.  tor  nineteen  hundred  aud 
fifty  dollars,  and  claim  against  the  Rhode 
Island  Association  of  nineteen  hundred 
and  fifty  dollars,  all  which  insurance 
claims  are  now  in  suit  in  the  district  court 
of  tbe  IQth  judicial  district  In  and  for  the 
city  and  county  of  San  Francisco;  to- 
gether with  all  and  singular  the  avails 
and  moneys  that  may  be  paid,  collected, 
recovered,  or  received  for  or  on  account  of 
said  several  claims:  provided,  always, 
that  this  assignment,  sale,  and  transfer  of 
said  several  claims  and  demands  is  made 
by  said  party  of  the  first  part  to  said 
party  of  the  second  part  in  trust,  and  to 
and  for  the  following  uses,  intents,  and 
purposes,  to-wit:  To  secure  Geo.  W.  Ty- 
ler and  H.  K.  W.  Clark,  their,  and  each  ot 
their,  heirs,  executors,  and  administra- 
tors for  their  respective  obligations  and 
liabilities  incurred  by  them,  aud  either  of 
them,  as  the  bondsmen  of  the  party  of  the 
first  part  as  administratrix  ot  the  estate 
ot  M.  S.  Cha8t».  deceased,  made  and  deliv- 
ered on  her  appointment  as  such  adminis- 
tratrix, and  also  to  secure  any  other  sub- 
Btitutea  of  said  bondsmen,  or  either  ol 
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them,  to  be  berelnatter  snbstitated  as  her 
bondsmmi  In  the  matter  of  ber  adminis- 
tration of  said  estate,  first  deducting  and 
paying  oat  of  any  moneys  tbat  may  be  re- 
alised out  ol  said  claims  all  charges  for 
costs  and  attorney's  fees  and  charges,  to 
provide  for  tbe  payment  of  which  this  as- 
signment and  transfer  Is  also  made;  here- 
by constituting  and  appointing  the  said 
party  of  tbe  second  part  my  true  and  law- 
ful attorney,  in  my  place  and  stead,  to  de- 
mand, collect,  receire,  and  recover  the 
said  several  demands,  indebtedness,  and 
claims,  with  full  power  and  antbority  to 
compound  for  and  settle  and  give  acqait- 
tances  for  the  same,  as  fully,  in  all  re- 
spects, as  I  could  do  in  my  own  proper 
person,  but  for  this  assignment  and  pow- 
er." On  Augnst  28,1881,  Jane  E.  Chase 
died,  and  in  July,  1^2,  defendant  Clara  J. 
Slater  was  appointed  administratrix  of 
her  estate:  tbe  said  Clara  and  the  defend- 
ant Kbodes  being  her  only  heirs  at  law. 
On  November  12,1882.  William  Irvine  died, 
and  on  December  4,  1882,  the  defendant 
Mayre  was  appointed  administrator  of 
bis  estate. 

Tbe  purpose  of  this  action  is  to  recover 
from  the  estate  of  Irvine,  through  the  ad- 
ministrator thereof,  a  portion  of  the  mon- 
ey realised,  or  to  be  realised,  from  tbe  Judg- 
ment against  Gvoy,  sufficient  to  pay 
plaintiff's  fee  (alleged  to  be  f1,600)  as  at- 
torney tor  Chase  in  the  action  in  which 
that  Judgment  was  recovered ;  and  also 
970,  alleged  to  have  been  expended  by 
plaintiff  as  costs  In  the  prosecution  of 
tbat  action ;  the  plaintiff  contending  that 
the  assignment  of  the  note  by  Chase  to  Ir- 
vine was  In  trust  to  pay  from  the  money 
realised  from  tbe  note,  among  other 
things,  first,  the  attorney's  fees  and 
charges  due  plaintiff  for  his  services  in 
said  action  on  the  note,  which  action  was 
still  pending  (on  appeal)at  the  time  of  the 
assignment  of  the  note.  Before  the  com- 
menrement  of  this  action,  by  agreement 
of  tbe  parties  interested,  $1,000  of  the 
money  realized  from  the  Judgment  on  the 
note  were  deposited  In  the  Bank  of  Mar- 
tinez (the corporation  defendant)  toabide 
the  Judgment  in  this  action.  Tbe  prayer 
of  the  complaint  is  (1)  that  the  court  ap- 
point some  competent  person  to  carry  out 
said  trust;  (2)  tbat  it  be  adjudged  "tbat 
there  is  due  plaintiff  from  •  •  •  tbe  es- 
tate of  Jane  E.  Chase,  deceased,  the  sum 
of  $1,570.  payable  out  of  the  amount  due 
on  said  Judgment;  (.S)  that  tbe  Bank  of 
Martinez  pay  to  said  trustee  the  said  sum 
of  $1,000;  and  (4)  that  said  trustee  pro- 
ceed to  collect  from  the  administratrix  of 
John  Evoy  the  amount  due  on  said  Judg- 
ment, and  pay  the  plaintiff  out  of  tlie 
money  so  collected  the  sum  of  $1,570;"  and 
tor  such  other  relief,  etc.  The  separate 
answer  of  Mnyre,  administrator  of  Irvine, 
admits  all  the  allegations  of  the  com- 
plaint, and  alleges  that  he  has  no  Interest 
in  tbe  subject-mutter  of  this  suit,  because, 
he  says,  the  estate  of  Evoy,  with  the  con- 
sent of  the  administratrix  of  tbe  estate  of 
Chase,  has  paid  to  the  estate  of  Irvine, 
"all  the  money  due  to  said  Irvine's  es- 
tate," and  therefore  he  "consents  to  any 
judgmen  t  herein  that  to  the  court  may  seem 
meet.  Thesame  Is  not  to  be  taken  against 
T.27P.no.S— 11 


thesaid  Mayre  for  any  relief  of  costs. "  Th» 
separate  answer  of  Shaw,  administrator 
of  the  estate  of  Evoy,  denies  all  the  alle- 
gations of  the  complaint,  and  avers  that, 
in  obedience  to  an  order  of  court  made 
in  the  matter  of  the  estate  of  Evoy,  he 
paid  upon  tbe  claim  of  the  estate  of  Jane 
E.  Chase  the  sum  of  $6,765.  The  Joint  an- 
swer of  Slater,  administratrix  of  Chase, 
and  the  Bank  of  Martinez  denies  that  the 
assignment  of  Chase  to  Irvine  was  made 
in  trust  to  secure  payment  of  plaintiff's 
fees  as  attorney  tor  Chase  or  for  plaintiff's 
benefit,  except  as  indemnity  to  him  for 
having  become  a  surety  on  the  bond  of 
Chase  as  administratrix  of  the  estate  of 
M.  S.  Chase,  deceased;  denies  tbat  tbe 
services  of  plaintiff  were  reasonably 
worth  $1,500,  or  any  sum  whatever;  de- 
nies the  necessity  for  the  appointment  of 
any  trustee  to  succeed  Irvine;  avers,  in 
proper  form,  that  the  claim  of  plaintiff  set 
up  In  his  complaint,  and  upon  which  the 
action  is  based,  is  barred  by  section  149S 
of  the  Code  of  Civil  Procedure,  and  also 
by  section  1500  of  the  same  Code.  The 
court  found  that  the  plalntlft  performed 
the  services  charged  for  in  bis  complaint 
under  a  special  agreement  with  Jane  E. 
Chase  to  the  effect  that  she  was  to  pay 
him  therefor  only  $300,  which  was  to  be 
paid  only  "out  of  any  moneys  that  might 
be  collected  upon  final  Judgment  recovered 
by  plaintiff  in  that  suit,"  viz.,  the  suit  in 
which  the  services  were  rendered;  but 
also  found  that  plaintiff's  causes  of  ac- 
tion against  tbe  estate  of  Jane  E.  Chase 
were  barred  by  section  1498  of  the  Code 
of  Civil  Procedure.  As  matter  of  law,  the 
court  construed  tbe  written  assignment  of 
the  note  by  Chase  to  Irvine  as  not  being 
in  trust  for  plaintiff's  benefit,  and  as  not 
giving  him  any  lien  upon  or  interest  in 
that  note  or  the  money  to  be  collected  in 
tbe  suit  thereon,  as  security  for  his  fees  or 
expenditures  in  the  prosecution  of  such 
suit,  or  otherwise.  As  a  necesanry  result 
of  these  findings,  the  court  gave  Judgment 
for  the  defendants;  from  which,  and  an 
order  denying  his  motion  for  a  new  trial, 
tbe  plalntlft  appeals. 

1.  As  contpnded  by  appellant,  I  think 
the  court  misconstrued  the  assignment 
from  Chase  to  Irvine.  That  the  assign- 
ment was  in  trust  for  certain  purposes, 
and  accepted  as  such  by  Irvine,  there 
should  be  no  doubt,  (Civil  Code,  §§  2221 
and  2222,)  though  Irvine,  the  trustee,  was 
also  one  of  the  beneficiaries,  (Perry, 
Trusts,  §§  59,  297.)  Tbat  one  of  the  pur- 
V)08es  of  the  trust  was  to  pay  the  plaintiff 
and  other  attorneys  of  Chase  their  proper 
fees  and  charges  for  services  and  expend- 
itures in  the  actions  in  which  they  were 
employed  is  expressed  with  sufilclent  cer- 
tainty in  the  Instrument  itself.  Before  ap- 
plying the  money  to  be  realized  from  the 
note  and  other  claims  assigned  to  any 
other  purpose  of  the  trust,  the  trustee  Is 
directed  to  deduct  and  pay  "out  of  any 
moneys  that  may  be  realized  out  of  said 
claims  all  charges  for  costs  and  attorney's 
fees  and  chnrges,  to  provide  for  the  pay- 
ment of  which  this  assignment  and  trans- 
fer is  also  made."  It  appears  that  suits 
upon  all  the  demands  assigned  were  pend- 
ing at  tbe  time  of  the  asalgnmeo 
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tbat  plaintiff  was  the  attorney  for  the  as- 
signor In  the  snit  upon  the  note  of  Evoy, 
and  rendered  the  services  alleged  by  him, 
and  was  entitled  to  proper  fees  therefor, 
though  it  is  found  that  a  special  agree- 
ment between  him  and  Chase  limited  his 
fees  to  $300,  to  be  paid  only  from  the 
money  recovered  on  the  note. 

2.  The  trust  in  this  case  devolved  npon 
the  administrator  of  Irvine,  (Perry. 
Trusts,  §§  14.3,144,^  and  tlie  facts  stated  in 
the  complaint  constitute  an  equitable 
cause  of  action  directly  against  Irvine's 
administrator.  "The  mutual  consent  of 
a  trustor  and  trustee  creates  a  trust  of 
which  the  beneficiary  may  take  advan- 
tage at  any  time  prior  to  its  reHcIsBlon." 
Civil  Code,  §  2251;  Bettis  v.  Townsend,  61 
Cal.  333.  And,  even  though  the  relation 
between  Chase  and  Irvine  should  be  held 
not  to  be  that  of  trustor  and  trustee,  the 
agreement  between  Chase  and  Irvine, 
upon  a  sufficient  executed  consideration, 
that  the  latter  should  pay  plaintiff  for  his 
services  to  Chase,  may  be  enforced  by 
plaintiff  directly  against  Irvine  in  au  ac- 
tion at  la  w.  Civil  Code,  §  1559 ;  McLaren  v. 
EutcbiuBon,  22  Cal.  188;  Pom.  Rem.  § 
139;  Wbart.  Cont.  §  785  et  seq.,  and  notes. 
To  plaintiff's  alleged  cause  of  action 
against  Irvine's  administrator,  section 
14931  of  the  Code  of  Civil  Procedure  has  no 
proper  application;  nor  was  it  or  any 
other  statute  of  limitation  pleaded  by  the 
administrator  of  Irvine,  whose  answer  ad- 
mits all  the  allegations  of  the  complaint, 
and  consents  to  any  Judgment  deemed 
proper  by  the  court,  except  a  judgment 
against  him  tor  costs;  and  therefore 
plaintiff's  cause  of  action  against  the  ad- 
ministrator of  Irvine  is  not  affected  by 
thefindingthathis  cause  of  action  against 
the  administratrix  of  Chase  was  barred 
by  section  1493  of  the  Code  of  Civil  Proced- 
ure. No  question  is  raised  as  to  the  pro- 
priety of  having  Joined  the  administratrix 
of  Chase  as  a  party  defendant.  Perhaps 
she  was  properly  Joined  tor  the  reason 
that  she  may  be  entitled  to  a  resulting  In- 
terest In  the  trust  fund  after  all  the  pur- 
poses of  the  trust  shall  be  satisfied;  and, 
in  view  of  one  branch  of  the  prayer  of  the 
complaint,  it  may  have  been  prudent  and 
proper  for  her  to  plead  section  1493  of  the 
Code  of  Civil  Procedure  as  a  bar  to  any 
relief  sought  against  the  estate  of  Chase. 
But  the  relief  to  which  plaintiff  is  entitled 
against  any  one  of  the  defendants  is  not 
limited  by  his  prayer  for  relief  against 
other  defendants.  He  Is  entitled  to  any 
relief  justified  by  the  facts  alleged  in  his 
complaint,  if  such  facta  are  proved  or  ad- 
mitted. 

3.  J.  B.  Tteinstein  was  called  as  a  wit> 
ness  by  the  defendants  to  prove  the  con- 
tents of  a  lost  paper  writing  relating  to 
the  compensation  plaintiff  was  to  receive 
for  his  services  In  the  case  of  Chase  v.  Evoy 
and  others,  and  testified  as  follows: 
"That  paper  I  saw  was  an  agreement 
between  JoneE.  Chase  and  Geo.  W.Tyler, 
signed  by  both,  in  which  the  sum  of  ^f250 
or  ¥300  was  mentioned,  to  be  pnld  to  Ty- 

>Code  Civil  Proo.  CaL  $  1403,  limits  the  time 
for  presenting  claims  against  estates  where  saob 
claims  arise  upon  contract 


ler  out  of  the  proceeds  of  any  judgment  be 
might  secure  in  that  case  for  his  services 
in  that  suit,  and  In  connection  with  the 
promissory  note  on  which  that  suit  wan 
founded.  I  cannot  remember  the  whole 
or  exact  contents  of  the  paper,  but  that 
much  I  do  remember.''  " The  plaintiff,  in 
rebuttal,  offered  to  prove,  by  his  own 
oath,  that  the  paper  spoken  of  by  witness 
Reinstein  was  au  agreementbetween  him 
and  Jane  E.  Chase,  providing  for  the  pay- 
ment for  his  services  in  preparing  and  pre- 
senting the  claim  against  the  estate  of 
John  Evoy,  and  in  bringing  said  suit,  and 
in  procuring  a  judgment  in  the  district 
court ;  and,  when  the  note  and  suit  was 
assigned  by  Jane  E.  Chase  to  Wm.  Irvine 
in  trust,  plaintiff  went  to  Jane  E.  Chase's 
room,  at  her  request,  and  there  met  Mr. 
Wm.  Irvine,  and  the  whole  matter  was 
talked  over  between  the  three;  that 
plaintlfl  was  told  of  the  assignment  to 
Irvine  In  trust,  and  that  he  was  to  look 
to  him  thereafter  for  his  pay  for  his  serv- 
ices and  expenses  in  said  suit,  which  be 
agreed  to  do;  that  the  first  contract  wos 
talked  about,  and  it  was  conceded  by  J.  E. 
Chase,  William  Irvine,  and  himself  that  the 
agreement  provided  only  for  the  prepara- 
tion and  presentation  ol  the  claim  against 
the  estate  of  John  Evoy,  deceased,  and  the 
bringing  of  suit  and  the  trial  of  the  case 
In  the  district  court;  that  it  was  then  and 
there  agreed  between  plaintiff.  Jane  E. 
Chase,  and  WlUiam  Irvine  that  plaintiff 
should  continue  to  prosecute  the  case  as 
attorney  for  plaintiff,  and,  if  he  finally 
succeeded  in  getting  a  judgment,  he  should 
be  paid  out  of  the  proceeds  of  said  judg- 
ment, when  collected,  a  reasonable  fee." 
This  proffered  testimony  was  objected  to 
"as  incompetent,  under  section  1880,  Cods 
Civil  Proc.,3  because  It  is  not  competent 
for  plaintiff  to  testify,  as  against  tUe  ad- 
ministratrix, to  any  matters  of  fact  occur* 
ring  before  the  death  of  Jane  E.  Chase. " 
The  court  sustained  the  objection,  and  ex- 
cluded the  testimony.  Conceding  that 
this  testimony  would  have  been  Incompe- 
tent to  prove  a  cause  of  action  against 
the  administratrix  of  Chase,  I  think  it  was 
admissible  in  this  action  to  establish  and 
enforce  a  trust  against  the  administrator 
of  Irvine,  even  though  It  incidentally  in- 
volved proof  of  a  contract  between  plain- 
tiff and  Chase,  made  during  the  life  of  the 
latter.  Myers  v.  Reinstein,  67  f^al.  89,  7 
Fac.  Rep.  192;  Knight  v.  Russ,  77  Cal.  410, 
19  Pac.  Rep.  698;  Perry,  Trusts,  §  86. 

4.  As  already  remarked,  the  trust  de- 
volved npon  the  adnilulstrator  of  Irvine; 
but,  even  if  the  trasteeship  had  been  va- 
cant, there  would  have  been  no  necessity 
for  the  appointment  of  a  successor  to  Ir- 
vine, as  it  appears  that  all  parties  con- 
trolling and  Interested  in  the  trust  fund 
are  before  the  court.  Ferry,  Trusts,  §  873. 
I  think  the  Judgment  and  order  should  be 
reversed,  and  the  cause  remanded  tor  a 
new  trial. 

We  concur:  BELCHEn,  C.  C;  Fitzger- 

ALD,  0. 

•Code  Civil  Proc.  Cal.  %  1880,  declares  that 
parties  are  Incompetent  as  witnesses,  as  against 
an  executor  or  administrator,  In  an  action  upon  a 
claim  against  the  decedent. 
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Per  Curiam.  For  the  reasous  given  in 
the  foregoing  opinion  the  judgment  is  re- 
versed, and  tlie  cause  remanded  lur  a  new 
trial. 


Craft  v.  Dalles  City. 

(Sxipreme  Cmirt  of  Oregon.    Jane  34, 1891.) 

BiLi.  OF  Exceptions — Contents  — Objections  to 
Evidence. 

1.  Wben  a  party  excepts  to  the  decision  of  a 
oo\irt  excluding  a  written  document,  in  order  to 
avail  himself  of  his  exception^  ho  ought  to  set 
out  a  copy  of  the  instrument  in  Che  bill  of  ex- 
ceptions, and  unless  he  do  so,  when  the  same  is 
essential  to  a  proper  understanding  of  the  ques- 
tion involved,  he  can  talie  nothing  by  his  excep- 
tion assifimed  as  error. 

2.  Wben  a  question  is  astted  which  is  object- 
ed to,  and  the  objection  is  sustained,  and  an  ex- 
ception is  talieu,  in  order  to  get  error  in  the  rec- 
ord which  will  be  available  in  this  court,  it 
should  be  made  to  appear  in  the  bill  of  excep- 
tions what  it  was  proposed  to  prove  by  the  an- 
swer to  the  question. 

(Syllabus  by  tM  Court.) 

Appeal  from  circuit  court,  Wasco  conn- 
ty ;  Jambs  A.  Fee,  Judge. 

J.  L.  Story,  for  appellant.  Maya,  Hant- 
ington  &  Wilson,  for  respondent. 

liOBO,  J.  This  was  an  action  to  recover 
money  claimed  to  l>e  due  on  an  alleged 
written  contract  to  survey  and  establish 
a  base  ot  grades  and  map  of  the  city,  for 
which  the  defendant  was  to  pay  the  plain- 
tin  at  the  rate  of  f  45  per  mile  for  such  sur- 
vey, and  $5  apiece  for  each  monument 
stone  estuhliehed,  etc.  The  complaint  al- 
leges that  the  plaintiff  fully  performpd  the 
work  und  completed  it.  nt  the  time  speci- 
fied according  to  the  terms  of  such  con- 
tract, and  the  particular  sum  It  amounted 
to  and  the  amount  paid  upon  it,  and  the 
amount  due  thereon,  etc.  The  defendant 
denied  each  of  the  material  allegations,  iu- 
cluding  the  making  of  said  contract,  and 
set  up  separate  defenses,  which  it  is  not 
necessary  to  state  or  consider  upon  this 
record.  A  motion  for  nonsuit  was  grant- 
ed, and  from  the  Judgment  rendered  there- 
in tbis  appeal  is  IjrouMht.  The  first  objec- 
tion made  by  the  plaintiff  is  to  the  ruling 
ol  the  court  in  not  admitting  as  evidence 
a  certain  written  instrument,  whicli  was 
claimed  to  be  the  contract  between  tlie 
plaintiff  and  defendant,  under  which  the 
'work  was  performed,  and  for  which  the 
present  a«tion  was  brought.  The  billot 
exception  discloses  that  tlie  plaintiff,  as  a 
witness,  testified  that  he  was  a  surveyor 
and  civil  engineer;  that  he  had  a  contract 
with  the  defendant,  and  that  it  was  in 
writing;  and,  at  tlie  request  of  his  coun- 
sel, produced  a  written  instrument,  whicli 
he  said  bad  his  own  signature  and  that 
ol  the  mayor  attached.  This  paper  was 
then  offered  in  evidence,  when  the  defend- 
ant's counsel  objected  to  its  introduction 
for  the  several  reasons  (1)  that  it  does 
not  appear  to  be  an  original  writing,  und 
does  not  purport  to  lie  executed  in  dupli- 
cate; (2)  that  the  city  council  of  Dalles 
City  has  no  power  to  authorize  any  worli 
of  the  kind  referred  to  therein,  or  to  malK 
a  writiug  of  that  kind;  and  (3)  that  such 
writing  could,  in  no  event,  become  com- 
petent evidence,  unless  plaintiff  should  also 


offer  proof  that  it  was  authorized  by  or- 
dinance, and  by  order  of  the  council  signed 
by  the  mayor.  Plaintiff's  counsel  then 
stated  that  he  would  not  be  able  to  offer 
as  evidence  any  ordinance  authorizing,  or 
in  an.y  way  directing,  the  execution  of  the 
writing  offered;  and  thereupon  counsel 
for  the  defendant  renewed  his  oltjections, 
wben  counsel  for  the  plaintiff  stated  that 
he  w-ould  follow  the  proposed  proof.  If  ad- 
mitted, by  Introducing  a  resolution  of  the 
council  of  Dalles  City,  passed  some  time 
after  the  date  of  the  instrument,  and  ap- 
proved by  the  same,  but  that  this  was 
after  the  alleged  work  was  done.  The 
defendant  then  renewed  each  of  its  objec- 
tions to  the  admission  of  the  instrument, 
and  the  court  sustained  the  objections, 
which  was  excepted  to  by  the  plaintiff. 
It  will  be  observed  by  this  statement  of 
the  record  that  the  bill  of  exceptions  in  no 
wise  discloses  what  this  instrument  was, 
or  purported  to  be,  as  to  its  provisions, 
so  that  the  court  Is  able  to  say  there  was 
error  in  the  refusal  of  its  admission.  It 
is  not  possible  for  us  to  understand  the 
point  wherein  it  is  supposed  to  have  eiTed 
without  the  document,  or  written  con- 
tract, to  which  the  exceptions  were  re- 
served, is  set  forth  in  the  bill  of  excep- 
tions, or  sufficiently  BO  to  enable  the  court 
to  understand  the  matter  on  which  the 
decision  to  be  reviewed  Is  founded. 
When  a  party  excepts  to  the  decision  of  a 
court  In  excluding  a  written  document,  In 
order  to  avail  himself  ot  his  exception,  he 
ought  to  set  out  a  copy  of  the  instrument 
in  the  bill  of  exceptions;  and  unless  he  do 
BO,  when  the  same  is  essential  to  a  prop- 
er understanding  ol  the  question  in- 
volved, he  can  take  nothing  by  his  excep- 
tion assigned  as  error.  Tiie  rule  laid 
down  is  thatdocumeuts  or  other  writings, 
an  understanding  of  which  is  essential  to 
the  appellatecourt  incoming  to  a  decision 
on  the  errors  excepted  to,  should  l)e  an- 
nexed to  the  bill  of  exceptions,  or  incorpo- 
rated in  the  body  ot  It,  or  else  so  particu- 
larly described  as  to  render  their  identity 
conclusive.  See  2  Amer.  &  Eng.  Eul*. 
Law,  p.  220,  tit.  "Bill  of  Exceptions," 
where  the  authorities  to  this  point,  and 
further  as  to  what  a  bill  of  exceptions 
should  contain,  are  fully  collectetl  and 
stated.  Unless,  therefore,  such  writings, 
or  other  matter,  are  put  into  the  bill  of 
exceptions,  and  authenticated  as  required 
by  law,  they  cannot  be  reviewed  by  the 
ajipKllate  court.  It  results  that  the  first 
assignment  of  error  is  not  well  taken. 

The  next  exception  taken  Is  to  the  refusal 
of  the  court  to  allow  the  plaintiff  to  answer 
the  question  asked  him.  When  a  question  is 
asked  which  is  objected  to,  and  the  objec- 
tion is  sustained,  and  an  exception  is  re- 
served. In  order  to  get  error  in  tlie  record 
which  will  be  available  in  this  court,  it 
should  be  made  to  nppearin  the  bill  of  ex- 
cepti(ms  wbatit  wasproposed  to  prove  by 
tbeanswerto  this  question,  which  must  ap- 
pear to  be  something  material, and  the  re- 
jection of  which  as  evidence  would  be  preju- 
dicial to  the  party  excepting.  This  has 
been  expressly  ruled  by  this  court.  In 
Kelley  V.  Highfleld,  15  Or.  277. 14  Pac.  Rep. 
744,  it  was  held  that  a  question  to  a  wit- 
ness, and  tlie  ruling  u^^i^|y^  ^9^^^  refusing^ 
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to  allow  It  to  be  answered,  aud  the 
exception,  present  no  qneetlon  for  review ; 
the  bill  of  exceptions  must  disclose  the 
particular  facts  sought  to  be  elicited.  It 
was  further  suKsested  by  way  of  argu- 
ment that,  even  il  the  exception  were  a  mail- 
able, there  would  be  no  error,  as  the  plain- 
tiff cannotrecoverupona  quantum  meruit 
when  he  declares  upon  a  written  contract. 
It  is  not  quite  apparent,  nor  Is  it  necessary 
tor  us  to  decide  upon  the  merits  of  that 
phase  of  the  question,  except  to  sug^Rest, 
as  the  case  may  be  began  anew,  that,  as 
we  glean  the  case  from  the  record,  there 
has  been  alleged  an  express  contract  In 
writing  as  to  both  the  nature  of  the  serv- 
ices and  the  price  to  be  paid  for  them ; 
and  it  would  seem  to  result  necessarily 
that  the  plaintiff  cannot  recover  as  upon  a 
quantum  meruit,  but  that  in  such  case  the 
action  must  be  on  the  express  contract. 
In  Marsh  v.  Holbrook,  3  Abb.  Dec.  176,  it 
was  held  that  when  an  action  was  on 
the  expi-ess  contract  the  plaintiff  is  not 
entitled  to  prove  that  the  value  of  the 
services  was  less,  although  the  complaint 
contain  allegations  appropriate  to  an  ac- 
tion on  a  quantum  meruit.  But  for  the 
reasons  already  suggested  the  Judgnient 
tor  nonsuit  must  be  afilrmed. 


Marx  v.  Bi.och  et  at. 
(Supreme  Court  of  Oregon.    June  24, 1891.) 

Baxb  of  Decedent's  Land — MoBTaAos  bt  Heir 
—Rights  of  Mortoaobb. 
Where  J.  W.  D.,  who  was  the  administra- 
tor of  A.  D.,  deceased,  and  also'an  heir  at  law  of 
■aid  A.  D. ,  procured  the  entire  interest  of  the 
other  heirs  at  law  of  said  A.  D.  to  be  vested  in 
himself,  and  then  mortgaged  the  land  to  secure 
the  payment  of  his  own  debt,  with  covenants  of 
general  warranty,  and  subsequently,  as  such  ad- 
ministrator, takes  BQcb  proceedings  in  the  county 
coortas  result  in  a  saleof  allof  said  real  property 
to  pay  the  debts  of  A.  D.,  deceased,  held  that, 
as  against  J.  W.  D.,  the  surplus  arising  from 
the  sale  of  said  premises  so  mortgaged,  after  pay- 
ing the  debts  of  A.  D.,  deceased,  was  subject  to 
the  lien  created  by  the  mortgage.  Held,  further, 
that  J.  W.  D.,  by  the  covenants  in  his  mortgage 
deed,  had  estopped  himself  from  claiming  either 
the  land  or  its  proceeds,  as  against  the  plaintill, 
as  long  as  said  mortgage  remained  unsatisfied. 
(SyUdbus  by  the  Court.) 

Appeal  from  circuit  court,  Union  conn- 
ty;  Morton  1>.  Clifford,  Judge. 

The  object  of  this  suit  is  the  foreclosure 
of  a  lien  alleged  to  exist  upon  a  certain 
fund  now  In  the  hands  of  the  defendant  M. 
S.  Bloch  as  aiiministrator  of  the  estate 
of  A.  Dray,  deceased.  The  facts  upon 
which  plaintiff  claims  said  lieu  are  about 
as  follows:  That  about  the  lOtb  day  of 
May,  1887,  one  A.  Dray,  now  deceased, 
owned  all  the  real  property  described  in 
the  complaint.  That  upon  his  demise  the 
defendant  J.  W.  Dray  was  duly  appointed 
bis  administrator.  That  thereafter  said 
J.  W.  Dray  secured  deeds  to  himself  for 
said  real  property  from  all  the  heirs  at 
law  of  A.  Dray,  deceased.  That  thereaft- 
er, while  said  administration  was  pending 
and  unsettled,  and  on  the  1.5th  day  of 
June,  1888,  the  plalntiS  loaned  said  J.  W. 
Dray  the  sum  of  $1,50U,  and  agreed  to  pay 
interest  thereon  at  the  rate  of  10  per  cent, 
per   annum.     That  afterwards,  on  said 


day,  said  J.  W.  Drayexecnted  to  the  plain- 
tiff a  mortgage  on  all  of  said  property  to 
secore  said  sum  of  money,  and  any  ad- 
vances which  plaintiff  might  thereafter 
make  to  said  J.  W.  Dray.  That  said 
mortgage  was  in  the  form  of  an  absolute 
deed,  with  general  covenants  of  warranty. 
That  after  wards,about  April  27, 1889,  plain- 
tiff made  a  further  advance  to  said  J.  W. 
Dray  on  said  security  of  9125;  allof  which 
sums  of  money  were  due  and  payable  on 
demand.  That  thereafter  such  proceed- 
ings were  duly  bad  in  the  county  court  of 
Union  county,  Or.,  on  the  petition  of  J. 
W.  Dray,  as  administrator  of  A.  Dray,  de- 
ceased, that  an  order  was  duly  made  for 
the  sale  of  all  of  said  real  property  tor  the 
payment  of  the  debts  otA.Dray,  deceased, 
and  that  upon  such  sale  the  sum  of  $6,000 
was  realized.  That  afterwards  said  .T. 
W.  Dray  was  duly  removed  from  said 
trust  for  cause,  and  the  defendant  M.  S. 
Bloch  was  appointed  administrator  de 
bonis  Don  of  said  A.  Dray,  deceased,  and 
that  said  f  6,000  came  into  the  bands  of 
said  M.  >S.  Bloch  as  such  administrator. 
It  is  also  alleged  that  the  indebtedness  of 
A.  Dray,  deceased,  was  91,200,  which  bus 
been  paid  from  the  proceeds  of  such  sale, 
and  that  the  expense  of  closing  and  set- 
tling up  said  estate  will  not  exceed  f400, 
and  that  the  balance  of  said  fund  remains 
in  the  hands  of  said  administrator,  except 
about  9400  which  he  paid  to  said  J.  W. 
Dray  as  heir  at  law  of  A.  Dray,  deceased. 
and  as  owner  of  said  real  estate,  and  said 
administrator  threatens  to  pay  all  of  the 
proceeds  of  said  sale  oirerto  said  J.  W, 
Dray.  The  defendants  demurred  to  the 
complaint,  which  was  sustained,  and  the 
suit  dismissed,  from  which  decree  this  ap- 
peal is  taken. 

C.  H.  Finn  and  John  R.  Crites.tor  appel- 
ant.   T.  H.  Crawford,  for  respondents. 

Strahan,  C.  J.,  (after  stating  the  factsas 
above.)  When  the  defendant  J.  W.  Dray 
mortgaged  the  real  property  described  In 
the  complaint  to  the  plaintiff  to  secure 
the  payment  of  money,  as  against  himself 
and  all  persons  claiming  under  him  by  title 
subsequent,  he  set  apart  and  appropriat- 
ed his  entire  interest  in  said  property  to 
the  payment  of  said  debt.  It  Is  true  that 
said  property  stood  charged  with  a  para- 
mount claim,  namely,  the  debts  of  A. 
Dray,  deceased;  but,  as  soon  as  they  are 
paid,  the  rights  created  by  tbe  mortgage 
take  precedence  over  the  right  of  J.  W'. 
Dray,  either  as  heir  or  purchaser  of  the 
interests  of  his  brothers.  And  Inasmuch 
as  the  fund  in  court  was  realised  from 
the  sale  of  the  mortgaged  premises,  as 
against  J.  W.  Dray,  the  mortgagor,  the 
same  Is  subject  to  the  lien  created  by  such 
mortgage.  In  other  words,  as  against 
tbe  mortgagor,  this  fund  Is  treated  Inequi- 
ty as  r^-alty.  The  principle  that  we  think 
applicable  to  these  facts  is  stated  In  note 
1  to  section  11G7,  Pom.  Eq.  Jur.  thus: 
"  Where  land  has  been  taken  not  by  vol- 
untary negotiation,  but  by  the  compulso- 
ry proceedings  authorized  by  statute,  and 
tbe  money  paid  into  conrt.  It  continues  to 
be  real  estate  until  it  Is  taken  out  by 
some  person  having  a  right  to  elect  to 
treat  It  as  money;  that  is,  by  some  per- 
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eon  8ul  Jurta  who  is  an  nntettered  owner. 
If  the  owner  is  an  intant  or  a  lunatic,  or 
II  the  land  is  subject  to  a  settlement,  the 
money  necessarily  retains  its  character  as 
real  estate."  But,  however  this  maybe, 
the  defendant  J.  W.  Dray,  who  Is  the  only 
Iterson  beneficially  interested  in  the  pi-o- 
ceeds  of  such  sale  besides  the  plaintiff,  is 
estopped  by  the  covenants  in  his  deed 
from  claiming  either  the  land  or  Its  pni- 
ceeds  as  luni;  as  the  plaintiff's  claim  re- 
mains unsatisfied.  He  can  have  no  bene- 
ficial interest  in  the  land,  or  in  its  pro- 
ceeds, as  lone  as  his  debt  remains  unpaid. 
It  was  argued  that  the  circuit  court  had 
TIG  jurisdiction  to  entertain  this  suit;  and 
it  is  on  that  point  that  the  trial  court, 
doubtless,  sustained  the  demurrer.  But 
we  think  the  objection  not  well  talcen. 
Weconcede  to  the  county  court  the  fullest 
Jurisdiction  over  the  subject-matter  pend- 
ing before  it.  It  is  to  order  tlie  payment 
of  all  debts  due  by  deceased,  the  settle- 
ment of  the  accounts  of  the  administra- 
tor, and  the  distribution  of  the  estate  of 
said  A.  Dray;  but  the  plaintiff's  equity 
rests  upon  the  acts  and  transactions  of  J. 
W.  Dray,  with  him,  and  against  J.  W. 
Dray,  only,  except  that  the  administra- 
tor is  a  party  as  a  mere  trustee,  hnlding 
the  disputed  fund.  The  decree  otthecourt 
below  will  be  reversed,  and  the  cause  re- 
manded to  the  court  below  for  farther 
'proceedings  not  inconsistent  with  this 
opinion. 

State  v.  Hobton. 

{Supreme  Cowrt  of  Oregon.    .Tiine  34, 1891.) 

IxTOXicATise  Liquors — Illbqa.l  Balb— Revoking 

LlCBSSB. 

Under  HiU's  Code  Or.  $  1918,  provldln); 
that.  If  any  person  shall  sell  any  intozicatint; 
Hqaor  to  any  minor  in  this  state,  he  shall   be 

Punished  by  a  fine  of  not  less  than  (50,  an<l  shall 
orfeit  any  license  he  may  bare  to  sell  such 
liquor  in  less  quantities  than  one  frallon,  the  city 
license  of  one  who  is  oonyicted  of  selling  liquor 
to  a  minor  therein  must  be  revoked,  althoueh  un- 
der its  charter  the  city  has  exclusive  authority 
"to  license,  tax,  regulate,  restrain,  suppress, 
and  prohibit  bar-rooms,  groceries,  and  tlppling- 
houses, "  and  also  power  "to  impose  forfeitures. " 

Appeal  from  circuit  court,  Umatilla 
county;  Morton  D.  Clifford,  Judge. 

£.  J.  Horton  wasindicte<l  for  selling  in- 
toxicating liquor  to  a  minor.  He  pleaded 
gailty,  and  was  fined,  but  the  court  re- 
tosed  to  revoke  his  license.  The  state  ap- 
peals.    Reversed. 

Cbaa.  F.  Hyde,  Dist.  Atty.,for  the  State. 
W/n.  ii.  Bamsey,  for  respondent. 

Bean,  J.  The  d^endant  was  indicted, 
and,  on  bis  plea  ot  guilty,  convicted  of  the 
crime  of  selling  intoxicating  liquor  within 
the  city  of  Pendleton  to  a  minor,  under  sec- 
tion 1913,  Hill's  Code,  and  sentenced  tn 
pay  a  fine  of  ¥76.  From  the  record  it  ap- 
pears that  at  the  timeot  the  commission  of 
the  crime,  and  of  his  conviction,  the  de- 
fendant bad  a  license  issued  by  the  city  of 
Pedndieton  to  sell  spirituous,  malt,  and 
vinous  liquors  by  retail,  in  less  quantities 
than  one  gallon,  which  the  court  refused 
to  declare  forfeited,  and  hence  this  appeal. 

The  indictment  In  this  case  was  under 
section  1913,  mU'a  Code,  which  provides: 


'If  any  person  shall  sell  •  •  •  any  In- 
toxicating liquor  to  any  minor  in  this 
state,  •  •  •  such  person  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  up- 
on conviction  thereof,  shall  be  punished 
by  a  fine  ot  not  less  than  fifty  dollars, 
•  •  •  and  shall  forfeit  any  license  such 
person  may  have  to  sell  spirituous  or  in- 
toxicating liquors  in  less  quantities  than 
one  gallon. "  The  contention  of  respond- 
ent is  that  the  pro  visions  of  the  above  sec- 
tion, providing  for  theforfeiture  of  licenses 
to  sell  spirituous  liquors  in  less  quantities 
than  one  gallon,  does  not  apply  to  licenses 
granted  by  the  city  of  Pendleton.  By  its 
charter  the  city  has  power  "to  license, 
tax,  regulate,  restrain,  suppress,  and  pro- 
hibit bar-rooms,  groceries,  and  tippling- 
houses,"  and  also  power  "to  impose  for- 
feitures." Laws  18«9,  pp.  218,219.  The  ar- 
gument Is  that  these  provisions  confer  upon 
the  city,  without  limitation,  the  power  to 
regulate,  restrain,  suppress,  or  prohibit 
the  sale  of  intoxicants;  that  it  has  power 
to  provide  when,  where,  and  to  whom, 
and  under  what  circumstances  or  condi< 
tions,  intoxicating  liquors  can  be  sold,  or 
prohibit  such  sales  altogether;  that  it  can 
permit  the  sale  of  liquors  in  less  quantities 
than  one  gallon,  without  license,  and  can 
prescribe  the  conditions  upon  which 
licenses  granted  by  it  shall  be  forfeited: 
and  that  these  powers  are  exclusively 
vested  in  the  city.  The  authority  to 
license,  regulate,  and  control  the  sale  and 
traffic  in  spirituous  and  intoxicating 
liquors  Is  vested  in  the  state  as  a  part  o( 
its  police  system,  and  is  exercised  througH- 
the  Iet;Islature.  It  is  competent  for  that 
body,  in  its  discretion,  to  annex  any  con- 
ditions to  the  granting  ot  licenses  which 
it  may  deem  proper,  and  to  preBcrit)e 
causes  of  forfeiture.  The  granting  of  such 
licenses  may  be  regulated  by  a  general 
law,  or  it  is  competent  for  the  legitilature 
to  delegate  to  municipal  corporations  the 
exclusive  power  to  grant  licenses  for  the 
sale  of  intoxicating  liquors  within  their 
limits;  but  such  licenses,  when  Issued, 
either  nnder  the  general  law  or  by  the 
municipal  corporation,  are  subject  to  be 
forfeited  for  any  of  the  causes  prescribed 
by  the  legislature,  uoless  it  is  otherwise 
clearly  provided  In  the  municipal  charter 
or  by  some  statute  of  the  state.  They 
have  neither  the  qualities  of  acuntract  nor 
of  property,  but  are  mere  temporary  per- 
mits to  do  what  otherwise  would  be  an 
offense  against  either  a  general  law  or 
some  mnnicipal  ordinance.  They  are  is- 
sued in  exercise  of  the  police  powers  of  the 
state,  and  are  subject  to  the  control  of  the 
legislature,  which  may,  by  appropriate 
legislation,  modify,  revoke,  or  continue 
them,  as  it  may  dwem  proper.  Tied.  Lim. 
287;  Board  of  Excise  v.  Barrie,  84  N.  Y. 
657:  Peoplev.  Meyers, 95  N.Y.  228;  Hurber 
v.  Bangh,  43  Iowa,  514.  The  city  of  Pen- 
dleton, nnder  Its  charter  and  the  laws 
of  the  state,  has  the  exclusive  authority 
to  grant  licenses  for  the  sale  of  intoxicat- 
ing liquors  within  Its  limits.  The  state 
has  delegated  to  It  tlie  power  to  prescribe 
the  terms  upon  which  such  licenses  shall 
issue,  but,  when  granted,  they  are  held 
subject  to  be  lorfeited  for  the  violation  of 
the  law  prohibiting  the  sale  to  minora. 
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Sncta  a  license  is  a  permission,  issued  by 
-autnority  of  the  legislature,  to  sell  Intox- 
icating liquors,  on  condition  that  the 
licensee  shall  not  violate  the  law  by  sell- 
ing to  minors,  and,  if  he  does,  and  violates 
that  condition,  it  operates  under  the  stat- 
ute to  revoke  or  forfeit  the  license.  Tills 
Is  the  effect  of  the  statute,  when  in  judicial 
proceedings  the  party  charged  with  the 
crime  of  selling  liquors  to  a  minor  is  con- 
victed, and  the  fact  is  judicially  established 
that  the  terms  or  conditions  on  which  the 
license|was  permitted  orallowed  have  been 
violated.  That  the  provisions  of  section 
1913  operate  within  the  limits  of  municipal 
^corporations,  and  upon  their  inhabitants, 
the  same  as  elsewhere,  has  already  been 
held  by  this  court.  State  v.Dupuis,18  Or. 
372,  23  Pac.  Rep.  255.  It  must  necessarily 
follow  that  the  penalty  provided  b.v  this 
section  for  a  violation  of  its  provisions 
is  also  applicable  to  a  crime  committed 
within  tho  limits  of  a  municipality,  unless 
otherwise  provided  b.v  law.  ]t  follows, 
therefore,  that  the  cause  must  be  remand- 
ed to  the  court  below,  with  directions  to 
enter  an  order  declaring  the  license  of  da- 
iondant  forfeited. 


Hahn  v.  Baker  Louqe  No.  47,  A.  F.  & 
A.  M. 

(Supreme  Cowt  of  Oregon.    June  Zi,  1891.) 

Grant  of  Room  ik  Building — Destbuctiok  by 
Fire— ExTiNouisHMBNT  op  Gasemekt. 

1.  Gi-ants  of  rooms  or  apartments  in  a  build- 
ing, like  leases  of  the  same,  must  be  construed 
!iccoi-ding  to  the  intention  of  the  parties,  and  with 
reference  to  the  subject-matter  upon  which  they 
operate. 

2.  Where  the  languafte  of  the  grant  does  not 
purport  to  convey  an  estate  or  Interest  In  the  land 
or  building,  or  any  portion  of  it,  but  only  a  cer- 
tain room  located  in  such  building,  namely,  "the 
middle  room  or  hall  of  the  upper  si  o-  y , "  care- 
luUy  distinguishing  by  Its  provisions  the  room 
granted  from  other  rooms,  and  contains  no  stip- 
ulation as  to  rebuilding  in  case  of  Are  or  other 
casualty,  and  such  building  is  destroyed  by  fire, 
and  the  identity  and  existence  of  the  room  as 
such  were  extinguished,  there  was  nothing  re- 
maining upon  which  the  conveyance  could  oper- 
ate, and  the  rights  of  the  dcfeudant  terminated. 

3.  If  an  easement  for  a  particular  purpose  is 
granted,  when  the  purpose  no  longer  exists  there 
is  an  end  of  the  easement. 

(Sull*ibuii  by  the  Court.) 

Appeal  from  circuit  court.  Baker  coun- 
ty, James  A.  Fee,  Judge. 

Williams  &  Wood,  for  plaintiff.  Hyde, 
Johns  &  Olmsteiid  and  T.  6".  Hyde,  for  de- 
fendant. 

Lord,  J.  This  is  a  suit  in  equity, 
brought  by  the  plaintiff  to  restrain  the 
defendant  from  interfering  with  certain 
alleged  rights  in  certain  premises  claimed 
fay  the  plaintiff.  The  facts  out  of  which 
the  question  presented  for  our  considera- 
tion arose  are  substantially  these:  The 
plaintiff  was  the  owner  of  a  certain  lot  in 
Baker  City,  upon  which  was  erected  a 
two-Btory  building,  the  middle  room  or 
ball  in  the  upper  story  of  which  was 
owned  by  the  defendant,  and  used  as  a 
lodge  hail,  and, as  apxturtenant  thereto,  he 
owned  an  easement  as  a  means  of  ingress 
and  egress.    The  room  owned  l)y  the  de- 


fendant, being  a  middle  room,  bad  front 
and  rear  walls  and  two  lateral  walls.  A 
fire  occurring,  the  whole  building  was  sub- 
stantially destroyed.  The  roof,  floors, 
joists,  windows,  and  doors  were  totally 
consumed  by  thelianies;  and  at  the  same 
time  the  rear  and  front  walls  were  entire- 
ly destroyed  to  their  foundation,  and 
only  a  portion  of  the  lateral  walls  re- 
mained, which  were  flre-cracked,  sbuky, 
and  unfit  for  use.  So  far  as  relates  to  the 
second  story,  only  a  portion  of  the  lateral 
walls  were  left  above  the  second  story, 
and  as  they  stood  they  were  unsafe,  and 
practically  useless  for  rebuilding  purposes. 
The  other  walls  were  destroyed,  so  that 
the  middle  room  in  the  second  story,  used 
as  a  ball  by  the  defendants,  and  its  foun- 
dations, were  practically  destroyed  by  the 
conflagration,  and  its  identity  lost  or  ex- 
tinguished. While  there  Is  some  conflict 
in  the  evidence,  there  is  none  upon  which 
to  base  the  contention  that  there  was  any 
sufficient  portion  of  the  lateral  walls  re- 
maining to  preserve  the  identity  of  the 
middle  room,  nr  that  such  portiu'is  as 
remainad  were  sufficiently  safe  for  rebuild- 
ing purposes  as  they  stood.  The  practical 
deduction  from  the  evidence,  considered 
as  a  whole,  leaves  no  doubt  that  the  mid- 
dle room  in  the  upper  story,  owned  by 
the  defendant,  was  wholly  destroyed,  and 
that  the  building  itself  was  substantially 
destroyed.  Upon  this  state  of  facts,  the 
inquiry  is,  had  the  <)efendant  the  right, 
which  it  undertook  to  exercise,  and  which 
this  suit  is  brought  to  enjoin,  of  rebuild- 
ing the  walls  for  the  purpose  of  recon- 
structing an  upper  story,  and  recreating  a 
middle  room,  to  be  used  as  a  lodge  hall  in 
the  i)lace  of  the  one  destroyed  by  the  fire? 
By  its  conveyance  the  defendant  had 
granted  to  it  what  was  known  and  styled 
as  the  middle  room  of  the  upper  story  of 
the  building,  and  an  casement  of  ingress 
and  egreus.  There  is  no  provision  ia  it, 
or  right  given  to  the  defendant,  in  case  of 
the  destruction  of  the  upper  story  l)y  fire, 
or  of  tlie  building  Itself,  to  rebuild  it.  It 
does  not,  in  terms,  grant  or  convey  the 
land,  and  does  not  purport  to  grant  or 
convey  the  building,  but  only  the  middle 
room  or  hail  in  the  upper  story,  and  witli- 
out  any  stipulation  as  to  rebuilding  in 
case  of  fire.  It  seems  to  us  that  convey- 
ances of  this  kind,  like  leases  of  apart- 
ments in  buildings,  must  be  construed  ac- 
cording to  the  intention  of  the  parties, 
and  with  reference  to  the  subject-matter 
upon  which  they  operate.  As  applied  to 
a  lease,  tiie  doctrine  of  the  law  is,  when  it 
is  not  the  intention  to  grant  any  interest 
in  the  land  further  than  Is  necessary  for 
the  enjoyment  of  the  room  leased,  "that 
when  such  room  is  destroyed  there  is  noth- 
ing upon  which  the  demise  can  operate, 
and  that  the  lease  terminates  with  the  de- 
struction of  the  thingleased.  Harrington 
V.  Watson,  11  Or.l4:i,.1  Pac.  Rep.  173.  The 
application  of  this  doctrine  is  well  illus- 
trated in  tiiecnseof  Stockwell  v.  Hunrer, 
11  Mete.  (Mass.)  448,  in  which  this  ques- 
tion was  carefully  considered.  In  thac 
case  the  lessor  of  a  three-story  building 
leased  the  cellar  or  basement  to  a  tenant 
for  five  years,  and  the  other  stories  to 
other  tenants;  bu|ijj(i)^  lease  cootaiued  no 
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stipulation  an  to  rebuilding  In  case  of  Are, 
and  It  was  held  that  the  detitruction  of  the' 
building  terminated  the  leHsee's  rights  In 
the  premiaes.  It  was  put  upon  the  ground 
that  such  leasee  of  distinct  rooms  or 
apartments  do  not  carry  any  Interest  'in 
the  land  beyond  that  ci>nnected  with  the, 
iMijoymentof  the  particular  room ;  tliat  the 
rooin  was  the  thing  leased ;  and  that  the 
destruction  of  tlie  thing  leased  necessarily 
terminated  the  lessee's  interest  therein. 
The  real  question  In  all  such  cases,  as  it 
must  be  In  tl)e  case  at  bar.  is  whether  the 
Intention  of  the  parties,  collected  from  the 
whole  instrument,  was  to  grant  any 
estate  in  the  land.  The  language  in  the 
conveyance  precludes  the  Idea  that  it  was 
the  Intention  to  grant  the  building,  or  any 
portion  of  it,  but  only  a  certain  room  lo- 
cated in  that  building,  ("the  middle  I'ooni 
or  hall  of  the  upper  story,")  which  is  tiie 
principal  thing  granted,  and  which  is. 
identified  by  description  to  distinguish  It' 
from  other  rooms. 

As  the  conveyance  does  not  purport.  In 
terms,  to  grant  any  estate  or  interest  in 
the  land,  and  as  the  provisions  of  the  con- 
veyance carefully  distinguish  the  room 
granted  from  other  rooms  or  the  building, 
and  as  it  contains  no  stipulation  to  re- 
build In  case  of  Are  or  other  casualty, 
there  ia  nothing  to  be  taken  by  implica- 
tion to  justify  U8  In  holding  that  any 
grant  of  an  estate  In  the  land  was  intend- 
ed. It  is  not  doubted  that  there  may  be 
a  freehold  interest  in  a  part  of  a  building. 
1  Washb.  Real  Prop.  18.  Nor  do  we  wish 
to  be  understood  as  holding  that  the  sale 
of  an  interest  in  a  building  may  not  be 
a  sale  of  an  estate  or  interest  in  the  sub- 
jacent soil.  What  wo  are  trying  to  indi- 
cate is  that,  by  the  terms  of  the  Interest, 
it  is  the  middle  room  or  hall  of  the  upper 
story  which  was  granted  to  the  defend- 
ant, and  not  a  part  of  the  building;  tliat 
the  defendant  did  not  acquire  anj'  right 
of  ownership  in  the  building,  or  any  part 
of  it,  but  in  the  room  or  space  inclosed  by 
that  part  of  the  building  which  was  de- 
scribed and  identified  as  the  middle  room 
orhallof  the  upper  story.  This  it  owned  ; 
and  so  long  as  it  existed,  and  Its  identity 
was  preserved,  the  defendant  liad  the 
right  to  its  enjoyment.  But  when  the  fire 
destroyed  the  building,  and  the  identity 
of  the  room  and  Its  existence  as  such  were 
extinguished  and  at  an  end,  there  was 
nothing  remaining  upon  which  the  de- 
fendant's conveyance  could  operate,  and 
its  rights  at  once  terminated.  In  Thorn 
V.  Wilson,  110  Ind.  825,  11  N.  E.  Hep.  230, 
'where  a  committee  on  behalf  of  the  order 
of  Freemasons  had  granted  the  right  to 
construct  a  second  story  upon  a  building 
erected  by  the  owner  of  the  land,  "  to 
have  and  own  said  second  story  for  their 
■use  perpetually, "  it  was  held  that  they 
did  not  acquire  any  proprietary  interest 
In  the  freehold  of  which  such  second  story 
became  a  part.  In  construing  the  instru- 
roent,  the  court  say:  "It  is  evident  that 
the  instrument  relied  on  by  the  appellant 
does  not  convey  an  interest  in  the  land  ;" 
and  then  adds:  "For  it  is  quite  clear  that, 
If  the  buildings  should  be  totally  de- 
stroyed, the  rights  of  the  appellants,  and 
of  their  grantors  as  well,  would  at  once 


terminate."  As  the  instrument  grants  the 
defendant  no  estate  in  the  land,  and  con- 
tains no  stipulation  of  the  right  to  rebuild 
in  case  of  destruction  by  Are  or  other 
casualty,  it  would  seem  to  be  plain  that 
it  was  the  iutention  of  the  parties,  col- 
lected from  their  agreemen  t  and  its  sub- 
ject-mat ter.  that  the  agreement,  and  the 
relation  created  by  it,  should  terminate 
with  the  destruction  of  the  baildlng. 

The  remaining  question  is  whether  the 
easement  for  the  puriiose  of  ingress  and 
egress  was  extingulsiied  by  the  destruc- 
tion of  the  building.  The  facts  show  that 
stich  easemont  was  granted  for  the  ijar- 
ticulur  purpose  of  affording  ingress  and 
egress  to  the  building.  Without  it  the 
principal  thing  (the  room  granted)  would 
be  practically  useless.  It  was  essential 
and  necessary  for  the  enjoyment  of  the 
room,  and  was  granted  on  account  of  it. 
Nor  is  it  of  any  use,  within  the  purposes 
of  the  grant,  without  the  esistence  of  tlie 
room.  In  such  case,  the  general  rule,  as 
stated  toy  Mr.  Washburn,  is  tliat,  "if  ao 
easement  for  a  particular  purpose  is 
granted,  when  that  purpose  no  longer  ex- 
ists there  is  an  end  of  the  easement." 
Washb.  Easem.  pp.  6r>4,  657.  When  the 
reason  and  necessity  for  the  easement 
ceased,  ■within  the  intent  for  which  it  was 
granted,  as  it  did  when  the  building  was 
destroyed  by  fire,  it  would  logically  re- 
sult there  was  an  end  of  the  easement. 
For  these  reasons  we  think  there  was  no 
error  upon  the  legal  questions  presented 
by  this  record,  but  that  the  damages 
awariled  are  not  justified  by  the  facts  un- 
der the  circumstances,  and  that  the  decree 
awarding  them  must  be  disallowed,  but 
in  another  things  atiirmed,  and  bo  it  is 
ordered. 


LoMAX  et  al.  v  Besley. 

(Court  of  Appeals  of  Colorado.    June  28, 1891.) 

JCDGMEMT — Wast  ov  Service. 

The  jndtrment  ■will  bo  set  aside  where  the 

record  fails  to  show  either  issuance  of  a  summons 

or  publication. 

Error  to  Parle  connty  court. 

Bniley  &  Wilkin,  for  plaintiffs  in  error. 
W.  H.  Sitsb  and  R.  I).  Tliompaou,  for  de- 
fendant in  error. 

KicHMOxi),  P.  J.  In  January,  1883,  de- 
fendant in  error,  Irving  Besley,  filed  iu 
the  office  of  the  county  clerk  of  Park 
county  a  notice  of  a  claim  amounting  to 
f  340.t)0  against  plaintiffs  in  error.  Lomax 
and  Cowell,  for  work  and  labor  done  and 
moneys  expended  on  the  Coney  lode  in 
Mosquito  mining  district,  property  of  the 
plaintiffs  in  error,  and  by  said  notice 
claimed  alien  upon  the  mine  to  the  amount 
of  his  claim.  July  4,  1883,  he  instituted 
an  action  to  enforce  the  lien,  and  on  the 
same  day  filed  an  affidavit  in  support  of 
an  application  for  service  of  summons  by 
publication.  Thereafter  the  court  made 
the  following  ordtr:  "It  is  hereby  ordered 
by  the  court  that  personal  service  cannot 
be  had ;  that  service  be  by  publication  in 
Fairplay  Flume.  Ordered  July,  1883.  V.Q. 
HoLLiDAY,  Judge. "  August  9th  judgment 
was  rendered  against  the  plaintiffs  in  er- 
ror tor  the  sum  of  f  449.31  and  costs.    To 
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Tevene  this  Judgment  this  writ  la  prose- 
'Cnted.  Tbe  record  falls  to  show  the  Issa- 
-ance  of  samroons,  nor  does  It  appear  that 
publication  was  made  as  required  by  law, 
no  afadavlt  to  that  effect  having  been 
filed.  Whether  service  could  be  obtained 
by  publication  in  this  class  of  casen  we 
need  not  here  decide,  as  the  record  fails  to 
show  compliance  with  tbe  requirements 
of  the  Code,  where  service  may  be  ob- 
tained by  publication.  Without  service  of 
some  kind  the  Judgment  should  not  have 
been  rendered,  and  so  rendered  was  abso- 
lutely void.  Thejudgmeutls  reversed, and 
cause  remanded. 


Marks  ▼.  Anderson  et  ah,  (Matnard,  In- 
tervener.) 
(CotMt  of  Appeals  of  Colorado.    June  28,  1891.) 

GABNISHMBNT— lNTEBV«STIOK. 

Bo  far  as  coacerns  plaintiff's  right  to  re- 
cover against  the  garnishee,  it  is  immaterisl 
whether  the  assignment  under  which  the  inter- 
venor  claims  was  upon  sufScient  consideration  or 
not,  where  it  was  made  by  one  who  had  acquired 
all  defendants'  interest  in  the  fund  held  by  the 
garnishee. 

Appeal  from  district  court,  Cbaffee  coon- 
ty. 

O.  K.  HartenBtein,  tor  appellant.  C.  8. 
Libby,  tor  appellees. 

Beed,  J.  The  records  and  abstract  in 
this  case  are  both  "defective."  It  ap- 
pears by  an  allegation  in  the  petition  of 
the  intervenor  that  at  some  time  prior  to 
the  intervention  of  appellee  appellant  had 
obtained  a  Judgment  against  Anderson  & 
Son,  but  at  what  time  and  for  what 
amount  is  not  disclosed.  An  execution  ap- 
pears to  have  been  issued  and  garnishee 
process  served  upon  Bradbury.  On  tbe 
3d  of  June,  1887,  Bradbury  was  a  contract- 
or on  the  Midland  Railroad.  Anderson 
&  Son  were  subcontractors  under  Brad- 
bury, and  were  indebted  to  the  firm  ot 
Wood  Bros,  in  the  sum  ot  96,619,  and  to 
Maynard  &Co.  in  the  sum  of  $3,000.  That 
on  that  date  Wood  Bros.,  by  an  instru- 
nient  in  writing,  assigned  its  claim  and  in- 
debtedness to  Maynard,  (appellee.)  That 
such  claim  was  not  purchased  by  May- 
nard, or  at  least  no  consideration  passed, 
the  object  of  tbe  assignment  being  to 
transfer  the  claim,  allowing  tbe  assignee 
to  collect  it,  and  pay  it  over  to  the  as- 
signor, or  a  due  proportion  of  what 
should  be  collected,  such  payment  to  be 
applied  ratably  upon  the  entire  indebted- 
ness in  the  hands  of  Maynard,  amounting 
to  near  910,000.  On  the  same  date,  An- 
derson &  Son,  by  an  instrument  in  writ- 
ing, assigned  to  Maynard  all  moneys  due 
and  to  become  due  from  Bradbury  to 
them  upon  the  subcontract  to  pay  or  se- 
cure the  two  claims  in  the  hands  of  May- 
nard. It  appears  incidentally  that  An- 
derson &  Son  completed  their  contract, 
and  that  upon  its  completion  there  was  a 
considerable  sum  ot  money  in  the  bands 
of  Bradbury,  due  by  bim  for  the  work  ot 
Anderson  &.  Son.  What  the  amount  was 
is  nowhere  shown.  It  also  appears  inci- 
dentally, in  the  Judgment  of  the  court  on- 
ly, that  before  the  deterrainaton  of  this 
case  Bradbury  had  paid  a  sum  of  money 


Into  court  to  await  the  result.  Whether 
it  was  all  that  was  owing  by  Bradbury, 
or  what  the  amount  was,  is  not  shown. 
The  case  was  tried  to  tbe  court  without 
a  Jury,  tbe  only  testimony  introduced 
being  that  of  the  intervenor.  The  Judg- 
ment of  the  court  was  as  follows:  "It 
Is  ordered  that  the  clerk  of  this  court  pay 
over  to  the  said  intervenor  the  amount 
ol  the  deposit  in  his  hands,  and  it  is  f uiv 
ther  considered  by  tbe  court  that  the  said 
defendants  do  have  and  recover  of  and 
from  the  said  plaintiff  all  their  costs  la 
this  behalf  expended,  to  be  taxed,  and 
have  execution  therefor."  The  only  as- 
signment of  error  Ih  the  folio  wing:  "The 
court  erred  in  rendering  Judgment  in  fa- 
vor of  the  intervenor,  because  the  testi- 
mony was  not  sufficient  to  entitle  him  to 
recover." 

The  only  question  is,  "  was  the  evidence 
sufficient  to  warrant  the  finding?"  No 
question  oi  fraud  or  collusion  was  made 
by  tbe  pleadings.  It  aiipears  to  have 
been  conceded  that  the  amounts  claimed 
by  Wood  Bros,  and  Maynard  were  due, 
and  were  just  debts.  Tbe  main  cuuten- 
tion  on  the  part  ot  the  appellant  Is  that 
the  assignment  ot  Wood  Bros,  to  May- 
nard, being  only  for  collection, — no  consid- 
eration having  been  paid, — did  not  vest 
the  intervenor  with  a  title, so  that  be  was 
entitled  to  tbe  assigned  fund  to  the  exclu- 
sion of  other  creditors.  It  is  conceded 
that,  so  far  as  the  original  claim  of  May- 
nard was  concerned,  it  was,  by  virtue  ot 
the  assignment  of  Anderson  &  Son,  enti- 
tled to  priority  from  the  fund  assigned. 
The  important  question  seems  to  have 
been  overlooked  by  counsel,  or  made  sec- 
ondary. If  the  assignment  of  Anderson  & 
Son  of  the  entire  fund  lor  the  payment  ot 
the  two  claims  was  legal  and  proper, 
there  was  a  disposition  by  tbe  assignors 
of  the  entire  fund  sought  to  be  reached  by 
tbe  appellant,  and,  if  that  disposition 
was  valid,  it  la  unimportant  whether 
the  payment  ot  the  claim  of  Wood  Bros, 
was  direct  or  through  the  agency  ot  tbe 
intervenor,  whether  there  weis  a  consid- 
eration paid  by  Maynard  or  not.  In  oth- 
er words,  II  tbe  fund  la  the  bauds  ot 
Bradbury  had  been  properly  and  wholly 
disposed  ot,  and  nothing  undisposed  of  re- 
mained with  him,  there  was  an  end  of  tbe 
process  of  garnishment;  and  the  arrange- 
ment between  Wood  Bros,  and  Maynard, 
in  regard  to  the  distribution  of  tbe  fund, 
was  one  in  which  appellant  had  no  con- 
cern, and  the  same  may  be  said  in  regard 
to  the  question  of  whether  a  considera- 
tion passed  for  a  transfer  ot  the  claim  ot 
Wood  Bros,  to  Maynard.  It  was  a  mat- 
ter resting  entirely  with  them,  which  In 
no  way  affected  the  right  of  appellant  to 
reach  the  fund  In  the  hands  of  Bradbury. 
"The  general  rule  is  that  the  garnishee  is 
not  chargeable  unless  the  defendant  could 
recover  of  bim  what  the  plaintiff  seeks  to 
secure  by  garnishment."  Wap.  Attachm. 
202;  Drake,  Attachm.  §  At&;  SIckman  v. 
Abernathy,  14  Colo.  184,  23  Pac.  Hep.  447. 
Numerous  cases  might  be  cited,  if  necessa- 
ry, In  support  of  this  rule.  There  is  one 
notable  exception  to  this  general  rule, 
where  the  garnishee  Is  in  possesstun  ol 
effects  of  the  defendant  under^a  frandu- 
igitized  by  VjUOVI\^ 
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lent  transfer,  but  the  principle  1b  not  In- 
▼olred  In  this  case.  Hence,  If  the  asBlgrn- 
ment  of  Anderson  &Son  was  sach  as  to  di- 
veat  tliem  of  any  intei-est  In  the  fnml  re- 
maining with  Bradbury,  and  there  was 
no  money  in  his  hands  that  Anderson  & 
Son  could  reach  by  proceedlnRB  aKainst 
him,  there  was  nothing  appellant  could 
reach  by  garulshtnent.  The  execution  ol 
the  Instrument  by  which  the  assignment 
of  Anderson  &  Son  was  made  was  proper- 
ly proved,  and  It  was  put  In  evidence.  All 
the  evidence  In  regard  to  It  was  in  sup- 
port of  its  regularity;  no  attempt  was 
made  to  impeach  It.  The  court  was  war- 
ranted In  finding  that  the  assignors  had 
transferred  all  tlielr  present  and  future 
interest  in  the  fund,  and  had  no  claim 
they  cunld  assert  against  the  garnishee; 
consequently,  there  was  nothing  appel- 
lant could  reach  by  attachment  and  gar- 
nishment. That  a  debtor  can  prefer  one 
creditor  to  the  exclusion  of  others,  where 
no  question  of  bona  Bdes  or  fraud  is 
raised.  Is  too  well  settled  to  need  dispoai- 
tlon.  There  being  nothing  in  the  record 
to  show  what  the  amount  of  the  fund  for 
distribution  was,  and  that  there  was  a 
balance  remaining  after  the  payment  of 
the  two  claims,  it  is  to  be  presumed  that 
there  was  no  surplus.  The  only  question 
presented  for  review  by  the  assignment 
of  error  being  as  to  the  sufficleiu-y  of  the 
evidence  to  support  the  finding,  the  judg- 
ment is  affirmed. 


Marsh  t.  Cramer. 
(Supreme  Cowrt  of  Colorado.    June  18, 1891.) 

FBAODtTI,B!IT  I»TBN1^— EVIDBNCB— INSTHUOTIONB. 

1.  Questions  of  fraudulent  intent  are  gener- 
ally questions  for  the  jury. 

2.  Fraud  must  be  proved,  and  is  never  to  be 
presumed:  bat  a  resort  to  presumptive  evidence 
maybe  had  to  establish  it.  Lest,  however,  Juries 
should  indulge  in  presumptions  of  fraud  from  in- 
sulBcient  facts  or  circumstances,  appropriate  in- 
structions, if  requested,  should  be  given  by  the 
court. 

8.  The  trial  court  may  ezernise  a  sound  dis- 
cretion as  to  the  form  and  style  in  which  instruc- 
tions sball  be  given  to  the  jury ;  and  such  discre- 
tion should  be  exercised  with  a  view  to  promote 
substantial  Justice  between  the  parties.  It  is 
error  to  refuse  a  request  to  charge,  correct  in 
legal  effect,  and  clearly  applicable  to  a  material 
question  of  fact  in  controversy,  unless  the  same 
be  otherwise  given  in  substance.  Instructions  to 
Juries  should,  as  tar  as  practicable,  be  firiven  In 
plain  langnage;  in  concrete,  rather  than  abstract, 
terms;  in  direct  form,  rather  than  by  way  of  in- 
ference. 
(Syllabiu  by  the  Court.) 

Error  to  superior  coort  of  Denver;  Mer- 
BiCK  A.  RouKRS,  Judge. 

From  the  record  it  appears  that  one 
Brasher  was  engaged  in  business  as  a 
liquor  merchant  in  the  city  of  Denver  prior 
to  the  commencement  of  this  action  in  the 
court  below,  and  that  certain  of  his  goods 
were  stored  with  Graham,  Weber  &  Hill, 
warehousemen.  Brasher  assigned  the 
warehouse  receipts  to  Marsh,  plaintiff  In 
error,  to  secure  certain  alleged  indebted- 
ness in  favor  of  one  Mrs.  Howard  and  one 
Mrs.  Smith,  respectively.  The  trustee  ac- 
cepted the  security ;  and  the  warehouse- 
men, having  notice  of  the  assignment, con- 


sented to  hold  the  goods  accordingly. 
While  Braslier's  affairs  were  in  this  condi- 
tion, the  Kentucky  Distilling  Company, 
claiming  an  indebtedness  against  Brasher, 
commenced  suit  against  him.  and  attached 
the  goods  tints  stored.  Thereupon  Marsh, 
as  trustee,  commenced  this  action  against 
Cramer,  the  sheriff  malcing  the  levy,  to  re- 
cover the  value  of  the  goods  thus  at- 
tached. The  sheriff  defended  the  action, 
justifying  the  seizure  under  legal  process 
in  favor  of  the  distilling  company  on  the 
ground  that  tiie  assignment  by  Brasher 
to  Marsh  of  the  warehouse  receipts  was 
fraudulent,  etc.  The  cause  was  tried  to  a 
Jury,  and  verdict  and  judgment  were  ren- 
dered for  defendant.  The  plaintiff  brings 
the  case  to  this  court  by  writ  of  error. 

Orlando  C.  AfureA,  lor  plaintiff  in  error. 
Wolcott  A  Valle,  for  defendant  in  error. 

Ei-LTOTT,  J.,  (after  atattnff  the  facta  as 
above.)  In  one  of  the  defenses  the  fraud 
specially  pleaded  was  to  the  effect  that 
the  assignment  was  not  accompanied  by 
an  Immediate  delivery  of  the  goods  and 
chattels  attached,  and  thnt  said  asslgm- 
ment  was  not  followed  by  an  actual  and 
continued  change  of  possession  of  said 
goods,  but  that  Brasher  continne<l  In  con- 
trol of  the  goods,  making  sales  of  the 
same,  etc.  This  defense  was  traversed  by 
the  replication.  On  the  trial  it  was  shown 
by  the  evidence  that  Brasher  had  some- 
thing to  du  with  making  certain  sales 
from  the  goods  stored  in  the  warehouse. 
It  thus  became  a  material  question  for  the 
Jury  to  determine  whether  Brasher,  in  the 
making  ol  such  sales,  was  acting  in  ills 
own  behalf  and  for  his  own  interest,  or 
whether  he  was  acting  solely  as  the  agent 
of  Marsh  for  the  purpose  of  having  the 
proceeds  of  the  goods  applied  upon  the  in- 
debtedness against  him  held  by  Marsh  ns 
trustee  for  Mrs.  Howard  and  Mrs.  Smith. 
The  court.  In  its  charge  to  the  jury,  speci- 
fied certain  circumstances  under  which  the 
assignment  might  be  npheld,  as  well  as 
certain  other  circumstances  under  whicli 
the  assignment  should  be  deemed  fraudu- 
lent. Plaintiff's  counsel  thereupon  re- 
quested the  court  to  charge  the  jury  to 
the  effect  that  if  they  should  find,  as  mat- 
ter of  fact,  thatthe  assignment  of  the  ware- 
house receipts  to  Marsh  was  made  in  good 
faith,  as  explained  in  the  charge,  then  the 
fact  that  Marsh  may  have  employed 
Brasher  thereafter  to  procure  purchasers 
of  this  property,  or  any  part  of  it,  would 
not  defeat  a  recovery  by  plaintiff  In  this 
case,  if  the  proceeds  of  such  sales  were  for 
the  benefit  of  Mrs.  Smith  or  Mrs.  Howard, 
The  instruction  thus  requested  was  clear- 
ly pertinent  to  a  material  matter  in  con- 
troversy under  the  issues  and  evidenoe, 
and  stated  the  law  applicable  thereto 
with  substantial  accuracy.  There  was  an 
additional  clause  to  such  instruction,  not 
stated  above,  which,  considered  alone, 
m'ght  perhaps  be  understood  as  indicat- 
ing a  conclusion  by  the  court  upon  a  con- 
troverted question  of  fact;  but  such 
clause,  taken  in  connection  with  the  lan- 
guage of  the  instruction  immediately  pre- 
ceding it,  could  not  have  misled  the  Jury. 
The  instruction,  as  a  whole,  was  not  sub- 
ject to  fair  legal  criticism.  Cook  t.  Mann, 
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6  Colo.  23;  Wilcox  t.  Jackson,  7  Colo.  624, 
4  Pac.  Bep.  966.  The  Fcrdlct  of  the  Jury 
may  have  been  controlled  by  the  circam- 
stance  that  BraBher  did  negotiate  certain 
sales  of  the  stored  goods  after  the  asHign- 
ment  of  the  warehouse  receipts  to  Marsh. 
Hence  plaintitf  was  entitled  to  have  the 
Jury  instructed  as  to  the  circumstances 
and  conditions  nuder  which  Brashermlght 
properly  negotiate  such  sales  without  ip- 
-valldating  the  assignment.  Without  sncU 
4nstruction  the  Jury  might  draw  a  conelu- 
«ive  inference  of  fraud  from  the  mere  fact 
of  his  being  permitted  to  take  any  part 
•whatever  in  the  sale  of  said  goods.  Other 
requests  to  charge  as  prayed  by  plaintiS, 
and  refused,  need  not  be  discussed.  The 
foregoing  instruction  relating  to  sales  ne- 
gotiated by  Brasher  was  not  embraced  in 
the  charge  of  the  court,  either  in  form  or 
substance.  The  refusal  to  give  the  same 
was  duly  excepted  to,  and  error  is  as- 
signed thereon  in  this  proceeding.  It  is 
the  province  of  the  trial  court  to  exercise 
a  sound  discretion  as  to  the  form  and  style 
in  which  any  proposition  of  law  applicable 
to  the  issues  under  the  evidence  shall  be 
stated  to  the  jury,  and  such  discretion 
should  be  exercised  with  a  view  to  pro- 
mote substantial  Justice  between  the  par- 
ties; but  it  is  error  to  refuse  a  request  to 
charge  which  is  correct  in  legal  effect,  and 
clearly  applicable  to  a  material  question 
of  fact  in  controversy,  unless  the  same  be 
otherwise  given  in  substance.  When  a 
proper  instruction  is  duly  requested  in  ref- 
erence to  a  material  controverted  matter, 
the  Jury  should  not  be  left  without  Judi- 
cial guidance  as  to  the  law  governing  such 
subject.  Instructions  to  Juries  should,  as 
far  as  practicable,  be  given  in  plain  lan- 
guage; in  concrete,  rather  than  abstract, 
terms;  and  in  direct  form,  rather  than  by 
way  of  inference.  Sutton  v.  Dana,  15 
Colo.  98,25  Pac.  Kep.  90;  Payne  v.  Green,  10 
Smedes  &  M.  513;  State  v.  Dunlop.  65  N.C. 
288;  Improvement  Co.  v.  Stead,  95  U.S. 
166;  Tbomp.  Trials,  §  2351. 

It  is  claimed  by  counsel  for  defendant  in 
error  that  the  Judgment  of  the  lower 
court  should  be  affirmed  for  the  reason 
that  the  assignment  included  all  of  Brash- 
er's  property,  and  that  such  an  assign- 
ment in  favor  of  certain  creditors  to  the 
exclusion  of  others  was  in  violation  of  the 
act  of  1885.  Sess.  Laws,  p.  43.  It  is  a 
sufficient  answer  to  suchclalm  to  say  that 
defendant  did  not  in  his  answer  plead  any 
such  fraud  or  illegality  in  the  assignmeat, 
nor  was  any  such  question  in  any  manner 
raised  in  the  court  below  ;  so  it  need  not 
now  be  determined  whether  such  a  defense 
can  or  cannot  be  successfully  Interposed 
in  an  action  of  this  character. 

It  is  assigned  for  error  that  there  is  no 
evidence  that  plalatlH  or  Mrs.  Howard 
and  Mrs.  Smith  participated  in  or  had  any 
knowledge  of  Brasher's  fraudulent  intent, 
even  conceding  that  he  was  insolvent,  and 
Intended  by  the  assignment  to  defraud  his 
creditors.  It  has  been  well  said  that  fraud 
must  be  proved,  and  is  never  to  be  pre- 
sumed ;  but.  as  It  can  rarely  be  proved  by 
direct  evidence,  a  resort  to  presumptive 
evidence  often  becomes  necessary.  See  t«- 
marks  of  Chief  Justice  Black  in  Kalne  v. 
Weigley,  22  Pa.  St.  183?   also,  Grimes  v. 


Hill,  16  Colo.  359,  25  Pac.  Rep.  696.  Lest, 
however,  Juries  should  indulge  in  pre- 
snmptinns  of  fraud  from  insufficient  cir- 
cumstances, or  from  circumstances  which 
may  beconsistent  with  an  honest  and  law- 
ful purpose  when  properly  understood,  a 
party  charged  with  fraud,  as  well  as  his 
antagonist,  if  he  will  take  the  pains  to 
prepare  and  request  correct  and  appro- 
priate instructions,  is  entitled  to  have  the 
same  given  in  substance  by  the  court  in 
its  charge,  for  the  better  protection  of  his 
rights  and  interests.  It  is  well  settled 
that  the  question  of  fraudulent  Intent  ia 
generally  a  question  for  the  Jury.  Coun- 
sel for  defendant  in  error,  in  bis  brief,  per- 
tinently says :  "  The  evid3nce  in  such  cases 
cannot  be  properly  presented  to  an  appel- 
late court."  Nevertheless,  counsel  for 
both  sides  have  undertaken  to  discuss  the 
merits  of  such  question  upon  the  evidence 
presented  in  this  record.  It  is  unnecessary 
to  follow  them  in  such  discussion.  The 
question  should  be  left  for  the  considera- 
tion of  the  jury,  under  proper  instructions 
from  the  court,  upon  a  further  trial  of  the 
action.  The  judgment  of  the  superior 
court  is  reversed,  and  the  cause  remanded. 

(7  Utah,  441) 


Hong  Slino  v.  Scottish  Union  Nat. 
Ins.  Co.i 
(Supreme  Court  cff  Utah.    July  1, 1891.) 
Fibs  Iii8Dai.NCE— Action  on  Polict— Cokditioss 

— Fl.BADIKa. 

1.  The  insured  in  a  policy  against  loss  or 
damage  by  Are  is  entitled  to  reca/ver  for  any  loss 
or  damage  proximately  caused  by  a  fire,  and,  in 
case  of  a  provision  in  the  policy  requiring  an  ap- 
praisement of  tbe  loss,  is  not  concluded  by  an 
award,  which,  through  the  fault  of  the  company's 
adjusters,  is  limited  to  damage  tosuchgoods  only 
as  are  visible  at  tbe  time  of  the  appraisement. 

2.  In  an  action  on  a  fire  insiu^nce  policy  con- 
ditioned that  the  company  shall  not  be  liable  for 
loss  by  theft,  defendant  cannot  rely  as  a  defense 
on  evidence  of  theft  brought  out  without  objec- 
tion, unless  the  issue  of  theft  la  made  by  the 
pleadings. 

Appeal  from  district  court, firstdtstrict; 
Jambs  A.  Miner,  Justice. 

Evans  &  Rogers  B.n6  Beaoett,  Marshal}  A 
Bradley,  for  appellant.  U.J,  Weiiner,  J.  N. 
Perkins,  and  Tbos.  iialoney,  tor  respond- 
ent. 

Zanr,  C.  J.  This  action  was  instituted 
by  the  plaintiff  in  the  district  court  upon 
a  policy  of  insurance,  to  recover  damages 
to  his  stock  of  goods  in  consequence  of  a 
fire.  The  facts  of  the  case,  so  far  as  we 
deem  it  necessary  to  state  them,  ara  that 
a  fire  broke  out  in  the  Novelty  Theater 
in  Ogden  City;  that  plaintiff's  stock  of 
goods,  consisting  of  silks,  china-ware,  and 
other  goods,  was  In  a  store-room  on  the 
first  floor  of  the  adjoining  building;  that 
the  fire  extended  to  the  second  fioor  of 
that  building,  and  water  thrown  onto  it 
ran  down  on  the  goods,  and  their  destruc- 
tion was  imminent;  that  the  firemen 
broke  the  door,  and  carried  a  large  por- 
tion of  them  out;  that  the  plaintiff,  who 
was  a  Chinaman,  was  at  the  time  absent 
from  Ogden,  and  the  store  was  in  charge 
of  his  clerk,  and  when  he  returned,  two  or 
three  days  afterwards,  he  said,  without 
knowing,  tliat  a  portion  of  his  goods  had 
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been  stolen.  The  men  In  cbarge  of  them 
durloi;  and  after  the  lire  until  they  were 
retnmed  to  the  plaintiff  testlfled  that  they 
kept  careful  watch  over  them,  and  that 
none  were  Btolen,  to  their  knowledge.  The 
policy  provided  that  the  Insurance  com- 
pany should  not  be  liable  tor  loss  by  theft 
at  or  after  a  fire.  This  provision  was  not 
set  out  In  the  complaint,  farther  than  by 
making  the  policy  an  exhibit,  and  loss  by 
theft  was  not  dented,  nor  was  loss  by  theft 
averred  in  the  answer.  If  the  detendunt 
wished  to  rely  upon  the  provision  except- 
ing loss  by  theft,  he  should  have  sulci  so  in 
bis  answer;  he  should  have  pat  that  fact 
In  Issue.  The  rule  as  to  the  Issues,  and 
the  evidence  with  respect  to  them,  Is  laid 
down  In  thu  drst  volume  of  Greenleaf  on 
Evidence,  S  31, as  follows:  "The  pleadings 
at  common  law  are  composed  of  the  writ- 
ten allegations  of  the  parties,  terminating 
In  a  single  proposition,  distinctly  atttrmed 
on  one  side  and  denied  on  the  other,  called 
the 'Issue.'  If  It  Is  a  proposition  of  fact, 
It  Is  to  be  tried  by  the  ]nry  oiton  the  evi- 
dence adduced;  and  it  Is  an  established 
role,  which  we  state  as  the  first  rule  gov- 
erning In  the  production  of  evidence,  that 
the  evidence  offered  must  correspond  with 
the  allegations,  and  be  confined  to  the 
point  in  Issue. "  The  testimony  called  out 
that  the  plaintiff  said  that  bis  goods  had 
been  stolcm  was  Irrelevant  to  any  Issue 
made  by  the  pleadings,  and  the  fact  that 
the  plaintiff's  counsel  did  not  object  to  it 
did  not  anthorise  the  defendant  to  rely 
npon  It  In  defense.  Cassada  v.  Insurance 
Co.,  28  Cal.  829;  Wood,  Ins.  p.  1141;  TIs- 
ehler  v.  Insurance  Co.,  66  Cal.  178, 4  Pac. 
Kep.  1169 ;  Blttinger  v.  Insurance  Co.,  24 
Fed.  Bep.  549;  WUilams  v.  Insurance  Co., 
54  N.  Y.  577. 

It  has  been  held  that  evidence  relevant 
only  to  a  material  issue,  not  made  by  the 
pleadings,  admitted  without  objection, 
may  be  relied  upon ;  that  a  material  issue 
outside  of  the  pleadings  may  be  made  in 
that  way ;  that  the  attorney  on  one  side 
of  the  case  by  asking  an  irrelevant  ques- 
tion, and  the  attorney  on  the  other  by  not 
objecting,  may  make  such  evidence  rele- 
vant; in  other  words,  that  a  material  Is- 
sue may  be  made  and  evidence  become  rel- 
evant by  such  questions  and  failure  to  ob- 
ject. We  are  disposed  to  hold,  however, 
that  an  issue  cannot  be  presented  In  that 
way,  and  that  evidence  not  relevant  to 
the  Issnee  formed  by  the  pleadings  should 
not  be  relied  npon  or  considered  by  the 
court  or  Jury,  though  not  objected  to; 
that  such  an  issue  should  not  be  tried,  or 
evidence  with  respect  to  It  be  considered, 
without  the  express  consent  of  both  par- 
ties, and  theexpress  approval  of  the  court. 

The  policy  sued  on  contained  a  provision 
requiring  the  loss  or  damage  In  caseof  fire 
to  be  appraised  by  two  disinterested  and 
competent  persons,  unless  such  loss  or 
damage  could  not  be  agreed  upon  be- 
tween the  parties;  and  that  the  loss 
should  not  be  payable  until  appraisement 
shonld  be  made.  It  appears  from  the  rec- 
ord that  appraisers  were  selected  and 
qnalifled.aud  that  they  made  an  award  in 
wbicb  they  found  the  amonnt  of  loss  to 
be  paid  by  defendant  at  f  117.95.  But  the 
iuiy  returned  for  plaintiff  f  793.59  damages. 


and  f60.80  Interest.  Was  the  plaintiff's 
right  of  recovery  limited  by  the  award? 
The  appraisers  testified  that  Mr.  Chalmers, 
the  adjusting  agent  of  the  defendant,  was 
present  at  tne  time  of  the  appraisal,  and 
instructed  them  to  appraise  only  the  dam- 
agetotbegoods8elected,andonthe  tables, 
— those  laid  out  and  invoiced ;  that  with 
respect  to  the  china-ware  they  only  as- 
sessed the  damage  to  the  pieces  and  parts 
of  sets  left, — ^nothing  for  the  missing  pieces 
or  because  of  sets  being  broken.  They 
stated  that  the  adjusters  said  they  were 
only  authorised  to  appraise  the  visible 
damage  to  the  goods  present  per  the  in- 
ventory, and  that  he  told  plaintiff  that 
this  was  all  the  appraisers  had  authority 
to  determine;  and  that  he  would  consider 
any  further  claim  for  loss  when  such  ap- 
praisement was  completed;  and  upon  such 
a  basis  it  appears  from  the  record  the  ap- 
praisal was  made,  and  that  It  was  so 
made  at  the  Instance  of  the  agent  of  the 
defendant.  It  is  clear  that  this  basis  was 
too  narrow.  The  policy  covered  any  loss 
of  property  or  damage  to  it  by  reason  of 
the  fire.  The  rule  of  damage  is  well  stated 
la  the  first  volume  of  Wood  on  Fire  Insur- 
ance, p.  265:  "When  insurance  is  against 
loss  by  fire,  the  Insurer  is  liable  for  any 
damage  done  to  the  property  by  reason 
of  a  (Ire,  even  though  the  property  itself 
was  not  burned  or  in  any  wise  injured  by 
fire.  If  the  fire  was  the  proximate  cause  of 
such  damage,  and  the  damage  arose  In 
consequence  of  efforts  reasonably  made  by 
the  assured  or  others.  In  view  of  the  im- 
minence of  the  peril,  to  preserve  the  prop- 
erty from  conflagration,  which  must  be 
Judged  from  the  p<M;uliar  circumstances  of 
each  case."  The  fact  that  the  award  did 
not  include  all  the  loss  and  damage  to 
which  the  plaintifl  was  entitled  was  the 
defendant's  fuult,  and  the  company  can- 
not be  allowed  to  taku  advantage  of  It. 
In  assessing  the  plaintiff's  damages,  the 
jury  were  not  limited  by  theamount  named 
In  the  award.  The  Jury  should  have  con- 
sidered the  entire  loss  and  damage,  and 
estimated  them  npon  the  principies  as 
above  stated.  The  law  being  as  we  havs 
stated,  we  are  unable  to  find  any  error  in 
thecharge  of  the  court,  or  In  the  refusal  of 
the  requests  asked  by  the  defeudant;  and. 
In  view  of  the  evidence,  we  do  not  feel  au- 
thorized to  disturb  the  verdict  of  the  jury. 
Other  errors  were  assigned,  but  we  do  not 
deem  It  necessary  to  consider  the  case 
further.  We  find  no  error  in  the  record 
sufficient  to  require  a  reversal  of  the  judg- 
ment of  the  trial  court.  Judgment  cS* 
firmed. 

Blackburn,  J.,  eoncnn. 

"  (7  Utah.  441) 

Bono  SLnra  v.  Nanoxai.  Aucb.  Co.  ov  Isslahd. 
Bams  v.  Pboekix  AsacB.  Co.  of  Lordoh. 
{Supreme  Court  of  Utah.    July  1, 18>1.) 

Appeal  from  distriot  conrt,  first  district;  Jau 
A.  UiNBB,  Juatice. 

Evant  A  Roger*  and  Bennett,  MarahaU  A 
Bradley,  foi  appellant.  U.  J.  Wenner,  J.  IT. 
Perkint,  and  Thoi.  Malanty,  for  respondent 

Fis  Otbiah.  The  abova-entltled  cases  warn 
submitted  together,  and  the  iasnee,  evidence,  and 
errors  assigned   in  them  are  substantiaUy  the 

>  Rehearing  denied. 
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same  as  in  the  case  of  Hone  Sling  ▼.  Insuraikce 
Co.,  27  Pac.  Rep.  170,  (hew^at  the  present  term,) 
and  in  which  an  opinion  ofBrming  the  judgment 
appealed  from  in  that  case  has  been  handed  down. 
The  decision  in  these  two  must  therefore  be  gov- 
erned by  the  decision  in  that  one.  The  judgments 
of  the  court  below  are  affirmed. 


Wektz  v.  Western  Union  Tel.  Co. 
(■Supreme  Court  of  Utah.    July  1, 1891.) 

TbLBOBAPK  COXPAKIBS— ITBOLIOBIfOI. 

A  telesraph  company  caimot  relieve  itself 
from  liability  for  mistakes  or  delay  in  the  trans- 
mission of  messages,  caused  by  the  negligence  of 
Its  employes,  by  a  condition  on  its  blanks  that 
jt  will  not  be  so  liable  unless  the  message  is  re- 
peated. 

Appeal  from  district  coart,  first  district; 
James  A.  Miner.  JtiHtlce. 

Evans  *  Rogers,  for  appellant.  Smttb 
&  Smith,  tor  rtspondunt. 

Zanr,  C.  J.  The  plaintlHdelivered  totbe 
defendant,  at  itsofflc-e  in Ogden City, Utah, 
to  be  transmitted  to  Eagle  Rock,  the  fol- 
lowing niBsaage:  "To  Geo.  H.  Storer, 
Eagle  Bock,  Idaho :  I  will  give  ons  thou- 
sand cash,  ball,  six  months.  Answer." 
Which  was  delivered  to  the  addressee  at 
Eagle  Bock  In  the  following  language: 
"Twill  give  one  hundred  cases,  bale  six 
months.  Answer."  In  consequence  ot  the 
change,  the  evidence  tended  to  show  that 
the  plaintiff  lost  a  contract  for  thecon  vey- 
ance  for  f4,0U0  ol  real  estate  then  worth 
f6,500.  The  message  was  written  on  a 
blank,  on  which  was  printed  a  condition 
that  the  company  would  not  be  liable  for 
mistakes  and  delays  In  transmission,  from 
negligence  of  Its  agents  or  otberwlsn,  un- 
less the  message  should  be  repeated,  and 
requiring  therefor  an  additional  charge 
of  one-half  the  regular  rate.  The  message 
was  not  repeated.  The  jury  returned  a 
verdict  under  the  charge  of  the  court  for 
the  amount  received  for  transinlsRlon, 
which  the  court,  upon  the  motion  of  the 
plaintiff,  set  aside.  From  this  order  the 
defendant  has  appealed,  and  assigns  the 
same  as  error.  The  cause  of  the  failure  to 
transmit  the  message  as  delivered  is  not 
expressly  shown;  but  the  probability  is 
that  the  defendant's  agents  knew  precise- 
ly how  the  failure  occurred.  If  they  did 
flot,  the  defendant  had  the  best  means  of 
finding  out.  If  It  was  not  the  company's 
fault,  it  should  have  shown  it.  The 
presumption  from  the  evidence  is  that 
the  negligence  ot  the  defendant's  agents 
caused  the  failure.  This  brings  us  to  the 
question,  did  the  contract  exempt  the  de- 
fendant from  liability  for  the  negligence  of 
its  agents?  If  the  senders  of  dispatches 
land  telegraph  companies  were  the  only 
parties  interested  in  such  transactions, 
they  might  make  such  contracts.  The 
public  has  an  interest  in  the  telegraph  serv- 
ice. The  property  employed  belongs  to 
the  company,  as  well  as  the  proceeds  of  the 
business;  but  the  property  is  used  and 
business  is  conducted  for  the  accommoda- 
tion and  convenience  of  the  public.  Public 
policy  forbids  contrncts  b.vtelegrapli  com- 
panies exempting  them  from  the  conse- 
quences to  others  of  the  negligence  ot 
their  agents  In  transmitting  messages  for 
their  employers.    Such  liability  promotes 


promptness,  skill,  and  care  In  that  branch 
of  business.  Such  companies  may  by  con- 
tract exempt  themselves  from  loss  or  dam- 
age to  others  not  from  their  own  fault. 
Notwithstanding  such  conditions,  the 
companies  are  liable  for  ordinary  negli- 
gence in  transmitting  dispatches.  Tele- 
graph Co.  V.  Oris  wold,  37  Ohio  St.  301; 
Glills  V.  Telegraph  Co.,  (Vt.)  17  Atl.  Rep. 
TSJtt;  Thompson  v.  Telegraph  Co.,  (Wis.) 
25  N.  W.  Bep.  78S).  In  the  case  of  Express 
Co.  V.  Caldwell,  21  Wall.  264,  the  court 
said-  "Telegraph  companies,  though  not 
common  carriers,  are  engaged  in  a  busi- 
ness that  is  in  its  nature  almost,  if  not 
quite,  as  Important  to  the  public  as  Is  that 
of  carriers.  Like  common  carriers,  they 
canuob  contract  with  their  employers  fur 
exemption  from  liability  for  the  conse- 
quences of  their  own  negligence.  But  they 
may  by  such  contracts,  or  by  their  rules 
and  regulations  brought  to  the  knowledge 
of  their  employers,  limit  the  measure  ot 
their  responsibility  toa  reasonable  extent. 
Whether  their  rules  are  reasonable  or  un- 
reasonable must  be  determined  with  refer- 
ence to  public  policy,  precisely  as  In  case  ot 
a  carrier. "  And  in  Ballroad  Co.  v.  Lock- 
wood,  17  Wall.  857,  the  same  court  held 
that  a  common  carrier  cannot  lawfully 
stipulate  for  exemption  from  responsibili- 
ty from  the  negligence  of  himself  or  his 
agents.  II  the  plaintiff  lost  the  difference 
between  the  contract  price  of  the  land  and 
its  actual  value  at  the  time  because  of  the 
negligence  of  defendant's  agents,  that  dif- 
ference was  his  damage.  The  decision 
of  the  court  granting  the  new  trial  is  af- 
firmed, and  the  cause  is  remanded  to  the 
court  below. 

Anderson  and  Blackburn,  JJ.,  concur. 


Ex  parte  Jones. 

(.Supreme  Court  of  Washlngtmi.    July  10, 1891.) 

Cbiminal  Li.w — Plkck  of  Cokfinshent  — Pbnd- 

iNO  Appeal. 

1.  Under  Act.  Wash.  1891,  p.  8B0,  which  pro- 
vides that  "an  appeal  by  the  defendant  in  a  crim 
inal  action  stays  the  execution  of  a  judgment  of 
conviction,"  one  convicted  of  grand  larceny,  who 
gives  notice  of  appeal,  is  entitled  to  remain  in 
jail  until  the  determination  of  his  appeal,  and 
cannot  rightfully  be  taken  to  the  penitentiary. 

3.  The  sheriff  of  the  county  where  the  trial 
was  had  is  the  rightful  custodian  of  the  prisoner, 
and  has  autnorlty  to  receive  the  prisoner  from 
the  warden,  and  return  him  to  the  county  jalL 

Original  petition  of  C.  S.  Jones  to  be  re- 
leased from  the  penitentiary  upon  habeas 
corpus.    Writ  granted. 

John  C.  Stallciip,  for  petitioner. 

Stiles.  J.  The  petitioner  was  convicted 
ot  the  crime  ot  grand  lai-ceny  In  the  su. 
perlor  court  of  Pierce  county,  and  on  the 
24th  day  ot  June.  1S91,  was  sentenced  to  be 
imprisoned  in  the  state  penitential^  at 
W  alia  Walla  for  the  term  of  tliree  years. 
He  Immediately  gave  notice  of  an  appeal 
to  this  conrt,  and  his  bail  was  fixed  at 
f5,000.  Bat  on  the  next  day  he  was 
transported  to  Walla  Walla,  and  deliv- 
ered to  the  custody  ot  the  warden  of  the 
peuitentiary,  where  he  has  since  been  con- 
fined.   He  seeks,  by  a  writ  ot  habeas  cor- 
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puB,  to  be  released  from  the  custody  of 
the  warden.  By  eection  40  uf  the  act  of 
March  9,  1891.  (Acts  1891,  p.  350.)  an  ap- 
peal by  the  defendant  in  a  criminal  action 
Btays  the  execution  of  a  Jndgnient  of  con- 
viction. By  section  41  of  tlie  same  act, 
upon  giving  the  bail  to  be  fixed  by  the 
court,  this  petitioner  was  entitled  to  be 
released  entirely  from  confinement  until 
the  determination  of  bis  case  on  appeal. 
In  the  mean  time  bis  notice  of  appeal  en- 
titled him  to  remain  in  the  county  Jail  if 
he  did  not  procure  bail.  It  appears  that 
there  Is  some  question  as  to  the  anthority 
of  the  warden  to  return  the  prisoner  to 
the  Jail  of  Pierce  county,  hut  there  is  no 
question  about  that  of  the  sberlH  of  Pierce 
county,  who  Is  his  rightful  custodian,  to 
go  and  get  him,  and  return  him  there. 
Therefore  the  order  will  be  that  the  war- 
den, upon  demand  of  the  aberiO  of  Pierce 
county,  within  five  days  after  service  of 
the  order  upon  him.  deliver  the  prisoner 
to  the  sheriff,  and  that,  in  default  of  such 
demand,  the  warden  release  and  dlscharn^e 
him  forthwith.  A  copy  of  the  order  to  be 
forthwith  served  on  the  sheriff. 

Anders,  C.  J.,  and  Dunbir,  J.,  concur. 


McQoTEBN  V.  Fairchilu,  County  Treas- 
urer. 
(Supreme  Court  of  Wathington.   June  19, 1891.) 

School-Districts— Extension  or  Citt  IiImits. 
Besa.  Laws  Wash.  18S9-0O,  J  1,  provides, 
amonK  ot'aer  tbings.  that  whenever  any  city, 
together  ivith  adjacent  territory  annexed  for 
school  pnrposes,  shall  have  a  population  of  10,- 
000  ormore,  it  shall  constitute  one  school-district, 
knd  the  board  of  directors  shall  constitute  a  city 
.boitfd  of  education,  and  the  title  of  all  property 
'owned  by  any  existing;  district  shall  iiniuedfately 
vest  in  the  new  district,  and  the  board  of  direct- 
ors thereof  shall  have  exclusive  control  of  it. 
Section  2  provides  that  existing  boards  of  direct- 
ors in  such  city  shall  continue  to  serve  out  their 
unexpired  term,  aod  shall  constitute  the  board  of 
education  for  the  new  district.  Held,  that  a  city 
of  over  10,000  inhabitants  may  extend  its  limits 
so  as  to  Include  adjacent  territory  in  which  there 
'are  independent  school-districts,  and  that  such 
.  districts  are  thereby  abolished,  and  their  direct- 
ors do  not  become  members  of  the  existing  board 
of  education  of  the  city,  and  that  the  city  board 
acquires  exclusive  control  ot  their  funds  and 
property. 

Application  by  VT.  C.  ~  McGovem  for 
inandatuus  to  compel  James  C.  Falrchlld, 
^county  treasurer,  to  pay  certain  school 
warrants.  The  court  granted  a  i:)€remp- 
tory  writ,  and  certified  certain  questions 
to  the  supreme  court.    Be  versed 

Sess.  Laws  Wash.  1889-90,  §  1,  provides, 
among  other  things,  that  whenever  any 
city,  tugetlier  with  adjacent  territory  an- 
oiexed  for  school  purposes,  shall  have  a 
population  of  10,000  or  more,  it  shall  con- 
stitute one  school-district,  and  the  board 
of  directors  shall  constitute  a  city  board 
of  education,  and  the  title  uf  all  property 
owned  by  any  existing  district  shall  im- 
mediately vest  in  the  new  district,  and  the 
board  ot  directors  thereof  shall  have  ex- 
clusive control  tA  it.  Section  2  provides 
that  existing  boards  of  directors  in  such 
city  ahallcontinue  to  serve  out  their  unex- 
pired term,  and  shall  constitute  the  board 
of  education  for  the  new  distrlcfl:.  i 


O'Brien  A  Hedges,  for  plaintiff.  ^oeZf  <£ 
Bedford,  for  defendant. 

HoYT,  J.  This  was  a  mandamus  pro- 
ceeding to  compel  the  county  treasurer  of 
Pierce  county,  as  ex  uttcio  treasurer  of 
Bchool-district  No.  60,  to  pay  a  certain 
school  warrant  purporting  to  be  issued 
by  the  directors  of  said  district.  The 
court  below  granted  a  peremptory  writ, 
and  in  so  doing  certified  to  this  court  cer- 
tain questions  o'  law  wliich  in  theopinion 
of  thecourt  were  Involved  therein,  and  were 
of  such  Importance  that  the  opinion  of  this 
conrt  should  be  had  thereon.  These  ques- 
tions, as  stated  by  said  judge,  are  as  fol- 
lows: "In  cities  ofmore  than  ten  thousand 
Inhabitants, can  thecity  limits  beextended 
and  embrace  within  its  extended  limits 
other  school-districts  which  before  were 
entirely  Independent  districts,  with  boards 
of  directors  and  other  officers,  and  by  such 
extension  (when  completed  as  required  by 
law)  abolish  and  prematurely  end  the 
official  terms  of  such  school  trustees  or  di- 
rectors and  clerks,  in  the  district  or  parts 
of  districts  so  brought  in?  Or  shall  such 
directors  and  officers  continue  to  serve  un- 
til their  term  expires  as  a  part  of  an 
enlarged  board  of  education,  consisting  of 
the  old  board  and  all  those  residing  in  the 
extended  limits?  Or  shall  such  districts 
continue  as  separate  and  Independent  dis- 
tricts, notwithstanding  such  extension  of 
the  city  limits?  What  power  has  the 
old  board  of  education  ot  the  city  district 
to  bind  the  enlarged  district,  or  to  control 
the  funds  and  property  of  the  said  outly- 
ing districts?"  It  will  be  seen  by  the 
questions  thus  submitted  to  this  court  for 
decision  that  this  controversy  grows  out 
of  complications  arising  by  reason  of  the 
annexation  of  certain  outlying  territory 
to  the  city  of  Tacoma,  and  its  effect  upon 
outside  school-districts  included  in  tlie 
limits  so  annexed  to  the  said  city.  The 
learned  Judge  ot  the  court  below  was  of 
the  opluion  that  all  such  territory,  when 
annexed  to  i<a1d  city,  became  a  part  of 
school-district  No.  10,  comprising  the  city 
of  Tacoma,  and  with  this  position  I  am 
entirely  content,  us  I  think  it  clearly 
■warranted  by  the  statutes  rplating  to 
that  subject.  The  Judge  of  the  court  l)e- 
low  was  of  the  further  opinion  that,  al- 
though said  enlarged  city  comprisen  but 
one  school-district,  yet,  under  the  provis- 
ions of  section  2  of  the  act  of  1S89-90,  re- 
lating to  school-districts  in  cities  of  more 
than  10,000  inhabitants,  the  directors  of 
the  districts  which  were  before  theenlarge- 
ment  of  the  city  limits  outside  of  the  same 
would  continue  in  office,  after  being  in- 
cluded therein,  until  their  full  term  of  office 
expired,  and  would  become  members  of  the 
board  of  education  of  said  city,  and  that, 
until  there  had  been  an  organization  of 
the  new  board  as  thus  enlarged,  the  old 
boards  of  the  outlying  districts  should  con- 
tinue to  act  therefor.  Appellant  contends 
that  this  conclusion  of  thelearned  Judge  is 
erroneons.and  with  this  contention  I  agree. 
In  my  opinion,  the  proviso  to  said  sec- 
tion 2,  upon  which  thelearned  Judge  below 
seems  to  have  founded  his  opinion,  has 
no  relation  to  the  question  of  territory 
annexed  to  a  citjr  as  shown  by  the  facts  in 
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this  case.  The  only  ofBce  of  that  proviso 
wart  to  provide  for  the  first  organization 
of  districts  in  cities  of  more  than  10,- 
000  inhabitants  which  theretofore  had 
comprised  more  than  one  district.  Such 
district  once  formed,  and  its  board  of  di- 
rectors organized,  such  proviso,  so  far  as 
that  city  was  concerned,  no  longer  had 
force.  I  am  of  the  opinion  that,  so  soon 
as  said  territory  was  annexed.  It  all  be- 
came merged  In  the  school  district  com- 
prising the  city,  and  that  the  oBdcers  of 
the  district  so  annexed  at  once  ceased  to 
hold  office,  and  that  the  enlarifed  district 
became  subject  totne  control  of  the  board 
of  education  of  said  city,  as  constituted 
before  such  enlargement.  We  therefore  an- 
swer the  first  clause  of  the  questions  sub- 
mitted in  the  afflrmative;  the  second  and 
third  in  the  negative;  and  as  tothefourth 
clause  we  say  that  the  old  board  has 
plenary  power  as  to  the  subjects  therein 
enumerated.  It  follows  that  theactlon  of 
the  court  in  granting  a  peremptory  writ 
of  aiHijdHmun  must  be  reversed,  and  the 
cause  remanded,  with  instructions  to  deny 
the  writ. 

Anueks,  C.  J.,  and  Scott,  Stiles,  and 
Dlnbar,  JJ.,  concur. 


Bbllinguam  Bay  Railway  &  Navigation 
Co.  et  al.  v.  Loose. 

(Supreme  Court  of  Waghington.    July  1,  1891.) 

Eminent  Domain — Entht  befobk  Coxdemsation 
— ^Tbespass. 
Code  Wash.  J  245,'5,  as  amended  by  Act 
Feb.  1,  18S8,  provides  that  "a  corporation  organ- 
izod  for  tlie  construction  of  any  railway  •  •  • 
shall  have  a  right  to  enter  upon  any  land  *  •  • 
Ijetween  the  termini  thereof,  for  the  purpose  of 
examining,  locating,  and  surveying  the  line  of 
such  road,  •  •  «  doing  no  unnecessary  dam- 
ago  thereby. "  Section  24.56,  as  amended,  pro- 
vides that  "such  corporation  may  appropriate  so 
much  of  said  land  *  *  *  or  premises  as  to  en- 
able such  corporation  to  construct  and  repair  its 
road,  •  «  «  compensation  therefor  to  be  made 
to  the  owner. "  Held,  that  a  railroad  company 
cannot  enter  upon  land  and  destroy  trees  and 
shrubbery  without  any  setting  apart  of  the  land 
to  be  taken,  or  notice  to  the  owner  of  an  intention 
to  talce  It,  and  an  action  of  trespass  will  He  where 
such  has  been  done. 

Appeal  from  superior  court,  Whatcom 
county. 

Action  of  trespass  by  David  A.  Loose 
against  the  Bellingham  Bay  Railway  & 
Niivigatlcin  Company  and  others.  Judg- 
ment lor  plaintiff.  Defendants  appeal. 
Aftirmt'd. 

Code  Wash.  §  2405,  as  amended  by  act 
Feb.  1,  1888,  provides  that  "a  corpora- 
tion organized  for  the  construction  of 
any  railway  •  •  •  shall  have  the  right 
to  enter  upon  any  land  »  •  •  between 
the  termini  thereof,  for  the  purpose  of 
examining,  locating,  and  surveying  the 
line  of  such  road,  •  •  •  doing  no  un- 
necessary damage  thereby."  Section 24.56. 
as  amended,  provides  that  "such  corpo- 
ration may  appropriate  so  much  of  said 
laud  •  •  •  or  premises  as  to  enable 
such  corporation  to  construct  and  re- 
pair  its  road,  •  •  »  compensation 
therefor  to  be  made  to  the  owner." 

WilliawB  &  Cole,  for  appellant.    Dooltt- 


tle,  Prttchard  &  SteveoB,  and  Harry  A. 
FaircbUd,  for  appellee. 

HoYT,J.  Reepondentbrought  an  action 
of  trespass  against  the  appellants  to  re- 
cover damages  for  the  destruction  of 
certain  trees  and  shrubbery  situated  upon 
land  owned  by  him  and  in  bis  posses- 
Hlon.  Appellants  answered,  admitting 
the  trespass,  but  attempted  to  justify  the 
same  by  alleging  that  the  defendant  the 
Bellingham  Bay  Railway  &  Navigation 
Company  was  a  corporation  duly  organ- 
ized to  construct  a  railroad,  and  that  it 
bad  appropriated  said  land,  and  entered 
upon  the  same,  by  virtue  of  the  pro- 
visions of  an  act  entitled  "  An  act  for  the 
appropriation  of  property, "  passed  Feb- 
ruary 1, 188S,  and  that  the  acts  of  the 
other  defendants  were  done  under  its 
direction.  Respondent  bad  a  verdict  and 
judgment  in  the  court  below,  from  w^hlch 
appellants  prosecute  this  appeal.  Tim 
sole  contention  upon  their  part  is  as  to 
the  rights  of  railroad  corporations  under 
the  act  above  quoted.  Their  claim  is  that 
both  the  railroad  and  theowner,  are  given 
the  right  to  proceed  under  said  act  to 
have  fixed  the  compensation  to  be  paid 
the  owner  for  property  talten,  and  that 
by  the  terms  of  section  14  of  said  act  the 
same  is  made  escluslve  of  all  other  reme- 
dies, and  that  for  that  reason  the  action 
of  trespass  will  not  lie.  It  is  somewhat 
difficult  to  understand  just  what  the  leg- 
islature meant  by  providing  all  the  details 
for  condemning  property,  and  the  method 
of  fixing  compensation  therefor,  and  malc- 
Ing  it  applicable  to  both  owner  and  rail- 
road company.  Thew^holescopeof  tbeact 
Is  that  of  one  designed  only  for  the  use  of 
the  corporation  desiring  to  acquire  land, 
and  is  largely  inapplicable  to  the  case  of 
an  owner  desiring  simply  to  obtain  com- 
riensatlon  therefor,  and  the  ony  reasonable 
Interpretation  that  can  be  given  would 
seem  to  be  that  the  owner  could  only 
make  use  of  this  means  of  obtaining  com- 
pensation when  tlie  property  had  already 
been  taken  possession  of  and  fully  oc- 
cupied by  the  railroad,  either  with  bis 
actual  consent,  or  under  such  circum- 
Btani-es  that  his  consent  would  be  pre- 
sumed. It  is  not  necessary,  however,  for 
the  purposes  of  this  case,  to  decide  Just 
what  the  respective  rights  of  the  appro- 
prlator  and  owner  of  lands  are  under  said 
act.  It  is  sufficient  for  my  purpose  to 
decide  that  where,  as  In  this  case,  the 
entry  Is  made  without  any  notice  to  the 
owner  of  an  Intention  to  take  under  the 
act  in  question,  and  without  any  setting 
apart  of  the  land  to  be  so  taken,  said  act 
will  not  so  apply  as  to  defeat  an  action  of 
trespass  by  the  owner,  and  I  think  such 
must  be  the  construction  of  said  act.  I 
am  satisfied  that  it  could  not  have  been 
Intended  thereby  to  clothe  a  railroad  or 
other  corporation  with  the  right  to  go 
upon  the  premises  of  any  person,  and 
destroy  his  trees  and  other  property,  with- 
out in  any  manner  giving  him  notice  that 
In  doing  such  acts  they  were  proceeding 
under  the  law  tor  the  appropriation  of 
property  for  public  use.  Such  would  not 
be  a  reasonable  provision  of  law.  Under 
it  an  owner  of  property  would  be  power- 
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less  against  the  arbitrary  and  oppressiTe 
methods  ol  a  corporation.  Before  there 
would  be  glTcn  any  opportunity  on  the 
part  of  Buch  owner  to  contest  the  queti- 
tlon  an  to  whether  or  not  sach'  lands 
were  neceBsary  for  the  purposes  of  the 
corporation,  all  the  acts  of  damage  would 
have  been  uccomplisbed.  And  If,  after- 
wards, the  owner  should  aeelc  compensa- 
tion under  the  act  in  question,  how  could 
he  protect  himself  and  Intelligently  main- 
tain his  contention  that  such  taking  was 
not  necessary?  Besides,  the  provision  of 
our  constitution,  providing  that  no  prop- 
erty shall  be  taken  for  public  use  without 
compensation  being  first  paid  tlierefor, 
might  be  entirely  nullified.  The  corpora- 
tion, after  procuring  the  condemnation  of 
the  property  and  its  possession  there- 
under, might  long  delay  the  payment  of 
the  award  therefor;  and  while  it  is  true 
that  the  constitution  was  not  hi  force  at 
the  time  of  the  trespass  alleged,  yet  I 
think  that  substantially  the  same  rule  ob- 
tained under  the  organic  act.  If  I  were  to 
construe  the  statute  as  contended  for  by 
appellants,  I  should  think  it  clearly  un- 
constitutional, as  tending  to  render  in- 
operative that  provision  of  our  constitu- 
tion (and  of  the  organic  act)  referred  to 
above.  It  is  true  rhat  it  might  not  in 
terms  and  directly  provide  for  taking 
one's  property  without  compensation 
first  paid,  but  its  effect  might  be  to  prac- 
tically accomplish  that  end.  I  think  the 
more  reasonable  interpretation  of  tlie 
statute  is  to  hold  that  a  corporation  de- 
siring to  appropriate  land  from  another 
must,  before  entering  thereon,  (except  for 
the  purpose  of  survey  as  provided  by 
statute,)  proceed  under  said  act  to  show 
the  necessity  for  such  taking,  and  have  the 
compensation  to  be  paid  fixed  and  actually 
paid  or  secured  before  it  would  have  a 
right  to  take  possession  of  and  work  upon 
the  same.  Under  It  the  owner,  after  a 
corporation  had  actually  taken  possession 
of  his  property  so  that  the  degree  of  its 
occupancy  was  fully  shown,  could  prob- 
ably proceed  to  have  his  compensation  as- 
sessed, if  be  saw  fit  to  do  so,  instead  of 
bringing  an  action  of  trespass  for  his 
damages;  and,  if  he  liad  given  express  or 
tacit  consent  to  such  occupancy  by  the 
corporation,  be  would  probably  be  bound 
to  proceed  under  said  act,  and  could  not 
bring  his  action  of  trespass.  Thus  con- 
strued, the  statute  is  reasonable,  and  not 
oppressive;  but,  construed  as  contended 
for  by  appellants,  it  is  most  unreasonable 
and  oppressive,  and,  in  my  opinion,  un- 
constitutional. It  follows  that  the  ac- 
tion of  the  court  below  was  correct,  and 
must  be  affirmed. 

Some  preliminary  questions  were  made 
'in  regard  to  the  state  of  the  record  in 
this  case,  but  as  the  act  under  which  It 
is  contended  certain  portions  of  the  record 
are  here  has  been  repealed  so  that  the 
questions  presented  are  not  likely  to 
arise  in  the  future,  and  as  we  have  seen 
above  the  result  upon  its  merits  is  in 
favor  of  the  ruling  of  the  court  below, 
the  same  us  it  would  have  been  had  such 
piirtions  at  the  record  been  stricken,  it  is 
not  necessary,  and  would  perhaps  foe' 
anwlse,  for    us  to  decide  the  questions 


raised  by  the  motion  to  strike.  Were  the 
whole  record  before  us,  together  with  the 
testimony  introduced  upon  the  trial,  it 
might  be  necessary  for  us  to  decide  the 
question  as  to  whether  or  not  a  corpora- 
tion a  nthorizcd  to  appropriatelunds,  when 
sued  as  in  this  case,  in  an  action  for  will- 
ful ti-espuss,  could  plead  the  «ict  which  I 
have  heea  discussing,  and  thereby  pre- 
vent a  Judgment  against  it  for  triple  dam- 
ages. But  without  the  testimony  we  are 
not  called  upon  to  decide  that  question, 
and  therefore  decline  to  do  .so. 

Akderb,  C.  J.,  and  Scott  and  Dunbar, 
JJ.,  concur.  Stil.E8,  J.,  did  not  sib  at 
the  hearing,  he  being  disqualified. 


Houghton  et  al.  v.  Cai-i.ahan  et  al. 
(Supreme  Court  of  WashingUm.  July  8,  1891.) 
Appeal — Noticr— Piling  Transcript— Laches. 
Code  Wash.  S  460,  provides  that  "notice  of 
appeal  must  be  served  at  least  thirty  days  •  *  • 
before  the  first  day  of  tiio  next  term  of  the  su- 
preme court, "  and  the  same  docketed.  Section 
461  provides  that  If  the  appelluat  fails  to  file  a 
trunscript,  and  have  the  cause  docketed,  as  pro- 
vided in  the  preceding  section,  the  appoUee  may 
have  tbe  appeal  dismissed:  provided,  "that  when 
the  failure  to  file  the  transcript  is  owing  to  the 
fault  of  the  clerk  the  cause  shall  not  be  dis- 
missed, "  etc.  Held,  that  where  the  court  deliv- 
ered his  findings  and  decree  to  the  clerk,  and 
thereupon  appellant  gave  notice  of  appeal,  and 
ordered  and  paid  for  a  transci-ipt,  but  the  same 
was  not  furnished  because  the  clerk  relused  to 
enter  tbe  decree  until  the  apjjellee  paid  his  fees, 
the  delay  was  not  laches,  when  appellant  gave 
new  notice  on  thesubsequent  entry  of  the  decree. 

Appeal  from  district  court,  Spokane 
county. 

Motion  to  dismiss  appeal.  Code  Wash. 
§  460.  provides  tbafnotlce  of  appeal  must 
be  served  at  least  thirty  days  »  *  •  be- 
fore the  first  day  of  the  next  term  of  the 
supreme  court, "  and  the  cause  docketed. 
Section  461  provides  that  if  the  appellant 
fails  to  file  a  transcript,  and  have  the 
cause  docketed,  as  provided  in  the  pre- 
ceding section,  the  appellee  may  have  the 
appeal  dismlRSHd:  provided,  "that  when 
the  failure  to  file  the  trunscript  Is  owing 
to  the  fault  of  the  clerk  the  cause  shall  not 
be  dismissed, "  etc. 

IV.  C.  Jones,  for  appellants.  Turner  dt 
Graves,  for  appellees. 

Stii.ks,  J.  This  was  a  motion  to  dis- 
miss an  appeal,  and  affirm  a  decree,  for 
failure  to  cause  a  transcript  to  be  pre- 
pared within  30  days  after  the  notice  of 
appeal.  Upon  the  hearing  of  the  motion 
It  appeared  that  the  judge  of  the  court 
below,  on  the  17th  day  of  February,  1891, 
in  open  court,  handed  to  tbe  clerk  hla  find- 
ings of  fact  and  conclusions  of  law.  and 
the  form  of  a  decree  in  the  cause  (which 
was  one  of  equitable  cognizance)  to  be 
filed,  and  linmedintely  thereupon  the  de- 
fendant gave  notice  of  appeal,  ordered  a 
transcript,  and  paid  the  clerk  his  fees 
therefor.  About  March  12th,  appellant 
applied  to  the  clerk  for  the  transcript,  but 
was  Informed  that  he  had  not  filed  the 
judge's  findings,  or  entered  the  decree, 
because  the  plaintlfT  had  not  paid  the 
fees  therefor,  and  declared  that  be  would 
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not  do  BO  nntD  the  fees  were  paid.  The 
fees  were  not  paid  antil  April  28d,  nor 
was  the  decree  entered  until  then.  Defend- 
ant then  gave  a  new  notice  of  appeal.  In 
oar  opinion,  if  the  notice  of  appeal,  when 
given,  was  of  any  force,  there  was  no 
laches  on  the  part  of  the  defendant,  and 
the  motion  cannot  prevail.  Motion  de- 
nied. 

Andebs,  C.  J.,  and  Hott,  Soott,  and 
DuMBAB,  JJ.,  concur. 


(J  Wub.  Bt.  537) 

LKuusn  V.  Kneblans  et  at. 
lauprtme  Court  cf  Washinaton.    Jnly  8, 180L) 
UnoLtrxsoz— DuaaABoa— FoxaoLosuBa  of  Mobt- 

OAOB. 

A  Judgment  and  order  of  foreolosue  was 
rendered  against  the  debtor  after  his  dlaoiiarga 
in  inaolvenoy,  bat  before  the  order  of  diacharge 
waa  entered.  The  debtor  did  not  ask  that  the 
judgment  be  limited  to  the  sale  of  the  mortgaged 

£  remise*,    field,  that  an  action  may  be  main- 
ilned  for  a  halanoa  due  on  the  Judgment  after 
■ale. 

Appeal  from  district  court,  Maaon  coan- 
ty. 

Action  by  Elllab  Lelsore  aRainat  Will- 
lam  H.  Kneeland  and  F.  P.  Kneeland  on 
a  Judgment.  Judgment  for  defendants. 
Plaintiff  appeals.    Rerersed. 

C.  W.  Bartman,  for  appellant.  Atten  & 
Ayor,  tor  appellees. 

BcoTT,  J.  In  December,  1884,  the  respond- 
enta  filed  petitions  under  the  insolvent 
debtor  act,  in  the  territorial  district 
court  of  the  second  judicial  district  hold- 
ing terms  at  Olympla,  to  procure  a  dis- 
charge from  their  ludebtednesa,  and  on 
June  9, 1885,  they  each  obtained  an  order 
In  said  proceedings  dlonharging  them  as 
prayed  for.  These  orders  were  entered 
on  the  Journal  of  said  court  June  17, 1885. 
Prior  thereto  an  action  waa  pending 
against  them  in  said  court,  brought  by 
appellant,  to  recover  the  amount  due 
upon  a  certain  note  executed  to  him  by 
the  respondents,  aud  to  foreclose  a  mort- 
gage upon  lands  given  to  secure  the  pay- 
ment thereof.  On  June  16, 1885,  Judgment 
was  rendered  In  the  foreclosure  suit  In 
favor  of  appellant  tor  the  full  amount  of 
the  mortgage  debt,  with  interest  thereon, 
thereafter,  at  the  rate  of  8  per  cent,  per 
annum.  A  sale  of  the  lands  mortgnged 
was  ordered,  and  the  proceeds  arising 
therefrom  directed  to  be  applied  upon 
the  Judgment.  July  27, 1885,  the  real  estate 
was  sold,  and  the  proceeds  applied  ac- 
cordingly, leaving  a  balance  of  said  Judg- 
ment amounting  to  $1,293.95  unsatlsBed. 
August  12,1889,  appellant  brought  this 
suit  to  recover  another  Judgment  for 
said  balance.  The  respondents  answered, 
admitting  that  the  Judgment  was  ob- 
tained against  them,  and  that  the  bal- 
ance claimed  bad  not  been  paid,  but  set 
op  their  discharges  obtained  in  the  in- 
solvency proceedings  as  a  bar  to  the  ac- 
tion. Appellant  replied,  alleging  fraud 
upon  the  part  of  respondents  in  procur- 
ing their  discharges,  and  denying  that  his 
claim  was  among  those  Included  therein. 
Atrial  by  Jury  was  had,  resulting  in  a 
verdict  and  Judgment  for  the  respondents. 


No  question  was  raised  as  to  whether 
such  an  action  would  lie  upon  a  domestic 
Judgment.  The  main  point  raised  by  ap- 
pellant being  sufficient  to  dispose  of  the 
case,  other  questions  presented  will  aot  be 
passed  upon.  Appellant  contends  that 
the  discharges  in  insolvency  were  prior 
in  point  of  time  to  the  Judgment  rendered 
in  the  foreclosure  suit,  and  that  conse- 
quentlythey  constituted  no  defense  to  this 
action.  This  point  is  well  taken.  The 
discharges  took  effect  June  0, 1885,  the  day 
they  were  granted,  and  not  at  the  later 
day,  when  tb^  were  entered  in  the 
Journal.  The  appellant's  said  action  was 
then  pending,  aud,  had  the  respondents 
been  entitled  to  a  release  therein  trom  any 
liability  for  a  deflcioncy  that  might 
remain  after  a  sale  of  the  mortgaged 
lands,  to  have  availed  themselves  thereof 
they  should  have  applied  to  the  court  to 
limit  the  appellant's  recovery  therela  to 
the  proceeds  ot  such  sale.  This  was  not 
done,  and,  the  appellant's  Judgment  being 
subsequent  to  the  discharges,  it  was  not 
barred  thereby,  even  though  such  dis- 
charges were  regularly  obtained.  See 
Rahm  v.  Minis,  40  Cal.  421.  Judgement  re. 
versed. 

Anders,  C.  J.,  and  Hott,  Dumbab,  and 
Stiles,  JJ.,  concur. 


(46  Kan.  746) 

Kansas  Fabmbbs'  Firb  Ins.  Co.  t.  Haw- 
let. 
(Supreme  Court  cf  Kantm.    April  11,  U01.) 
Ombotioks  lo  BviDBircB— EUbmlbss  Bbbob— Iv- 

STBDOTIONS. 

1.  An  objection  to  a  question  because  it  is  lead, 
ing  does  not  raise  the  question  as  to  whether  such 
question  is  competent  or  not. 

2.  The  admission  of  evidence  that  does  not 
materially  prejudice  the  rights  of  a  party  is  not 
snfBoient  ground  for  the  reversal  of  a  judgment. 

8.  Where  the  answer  to  a  proper  question  is 
objectionable,  the  remedy  is  by  a  motion  to  strike 
it  out 

4.  An  error  predicated  upon  alleged  erroneona 
instructions,  not  excepted  to,  oaonot  be  examined 
in  this  oouri 
{SyUabua  by  Oreen,  C.) 

Commissioners'  decision.  Error  trom 
district  court,  Pratt  county ;  S.  W.  Lbs- 
UG,  Judge. 

a.  B.  CarskadoB,  tot  plaintltt  In  error. 
J.  C.  Ellia,  for  defendant  in  error. 

Green.  C.  On  the  2d  day  ot  September, 
1887,  Maria  P.  Hawley  received  from  an 
agput  of  the  Kansas  Farmers'  Fire  Insni^ 
auce  Company  a  policy  of  insurance  issaed 
by  said  company  for  one  year  upon  her 
residence  and  household  goods,  situated 
in  the  town  of  Cnllison,  In  Pratt  county, 
for  91,050  upon  her  dwelling-house,  and 
9750  upon  the  household  goods,  etc.,  in 
said  house.  On  the  night  of  the  28th  ot 
September  following  the  building,  with 
most  ot  Its  contents,  was  destroyed  by 
fire.  Suit  was  brought  against  the  Insnr^ 
ance  company  upon  thepolicy.and  a  Judg- 
ment was  recovered  torfl.KOO.  To  reverse 
this  Jadgment  the  plaintiff  in  error  has 
brought  this  proceeding  in  error.  The 
first  point  we  are  asked  to  consider  to  the 
testimony  of  the  plaintiff  below  ai  to  the 
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7alae  of  the  articles  set  forth  In  the  exhibit 
attached  to  the  platntiff's  petition.  The 
plalotiO  stated  that  the  list  represented 
the  articles  lost  In  the  fire,  and  their  ralne. 
The  qaofition  was  then  asked,  "At  what 
time?"  and  she  answered,  "I  think  at  the 
time  of  the  Are. "  This  was  objected  tu  as 
incompetent,  and  the  objection  overrnled. 
The  wltnefis  was  then  asked  to  call  over 
these  articles,  and  testify  as  to  the  value 
of  each  Item  at  the  time  of  the  flre.  This 
question  was  objected  to  as  leading.  We 
see  no  error  in  this.  It  is  now  clnlmed 
that  the  witness  had  no  knowledge  of  the 
value  of  the  articles  enumerated.  The  ob- 
jection did  not  properly  raise  the  question. 
Besides,  the  question  of  the  value  of  the 
property  mentioned  In  the  schedule  was 
peculiarly  within  the  knowledge  of  the 
plaintiff.  It  was  not  such  a  class  of  prop- 
erty as  could  be  said  to  have  a  market 
value.  If  the  owner  could  not  be  allowed 
to  fix  a  valuation,  it  would  be  very  diffi- 
cult to  furnish  evidence  as  to  the  value  of 
snch  household  goods  and  wearing  ap- 
parel as  p<>rBons  usually  keep  in  residences. 

It  is  next  insisted  that  the  court  erred 
in  permitting  the  plaintiff  to  Introduce 
eviilence  as  to  a  conversation  between  the 
plaintiff  and  a  soliciting  agent  of  the  de- 
fendant. The  statement  claimed  to  have 
been  made  by  the  agent  was  not  prejudi- 
cial error.  He  was  asked  about  the  goods 
rescued  from  the  Are,  and  said  to  the 
plaintiff:  "Make  yourself  comfortable; 
yon  will  have  a  week  or  ten  days  to  make 
out  a  list,  and  in  that  time  yon  will  prob- 
ably remember  most  of  the  things."  The 
evldencedld  not  prejudice  the  rights  of  the 
defendant. 

The  plaintiff  in  error  complains  of  the 
admission  of  the  evidence  of  the  son  of  the 
plaintiff,  in  regard  to  the  contents  of  the 
proof  of  loss,  without  having  laid  any 
foundation  for  the  admission  of  such  sec- 
ondary evidence.  The  question  was: 
"State  the  form  you  put  the  statement  in. 
State  the  form  of  the  proof  of  loss. "  The 
objection  was  made  "that  the  proof  of 
loss  speaks  for  itself. "  We  think  the  ques- 
tion was  a  proper  one.  Tbe  plaintiff  had 
a  right  to  show  In  what  manner  proof 
was  made.  The  answer  was  perhaps  ob- 
jectionable, bnt  no  motion  was  made  to 
strike  It  out.  If  the  answer  was  objec- 
tionable, the  remedy  was  by  motion  to 
strike  out  such  portion  as  was  not  re- 
sponsive to  the  question  asked.  City  of 
Atchison  V.  Rose,  43  Kan.  005,23  Pac.  Rep. 
661,  and  authorities  there  cited. 

It  is  contended  that  the  court  erred  In 
permitting  the  plaintiff  to  prove  a  conver- 
sation with  the  agent  who  took  the  pol- 
icy. We  see  no  material  error  in  tbe  evi- 
dence. The  evidence  Indicated  what  the 
insured  wanted  covered  by  the  insurance 
policy,  and  was  not  Intended  to  change 
or  enlarge  the  terms  of  the  policy.  As  to 
tlie  cross-examination  of  the  asrent,  we 
think  his  direct  examination  authorised 
the  questions  complained  of.  He  had 
been  asked  npon  his  examination  in  chief 
what  statements  or  representations  he 
made  to  the  plaintiff  or  her  son  at  the 
time  he  took  the  application,  and  it  was 
proper  for  the  plalntlR  to  question  him 
npon  all  matters  brought  out  on  his  direct 
v.27p.no.4— 12 


examination.  The  evidence  could  not 
have  had  the  effect  to  avoid  the  clause  In 
the  policy  that  the  company  should  not 
be  bound  by  any  act  or  statement  of  the 
agent,  and  evidently  was  not  Introduced 
for  that  pnrpose,  bnt  was  only  a  part  of 
the  legitimate  cross-examination  of  the 
witness. 

Our  attention  is  next  called  to  tbe  rul- 
ing of  the  trial  conrt  in  admitting  the 
statements  of  the  plaintiff  and  her  son 
that  they  had  no  knowledge  of  any  in- 
cumbrance upon  the  property  at  the  time 
the  application  was  made.  The  plaintiff 
In  error  sought  to  avoid  the  payment  of 
the  policy  by  showing  that  the  plaintiff. 
In  her  application  for  the  insurance,  made 
the  statement  that  the  property  was  not 
Incumbered,  when,  in  fact,  there  was  a 
mechanic's  lien  npon  it:  The  defendant 
had  Introduced  evidence  to  show  that 
there  was  a  mechanic's  Hen  filed  against 
this  property  upon  the  25th  day  of  Au- 
gust, 1887,  for  the  sum  of  f  203.62.  Wetbink 
the  evidence  waslmmaterial.  ThetKiend- 
ant  did  not  prove  when  the  application 
was  made,  and  It  seems,  from  the  special 
findings  returned,  that  the  Jury,  could  not 
determine  whether  there  was  any  Incum- 
brance upon  the  property  at  the  time  the 
application  was  made,for  the  reason  that 
it  was  not  dated. 

Complaint  Is  made  that  the  court  below 
tried  this  case  upon  the  theory  that  tbe 
statements  in  the  application  must  not 
only  have  been  false,  but  that  such  knowl- 
edge must  be  brought  homo  to  the  plain- 
tiff, and  our  attention  is  called  to  the  in- 
structions of  the  court.  We  cannot  con- 
sider this  assignment  of  error,  for  the  rea- 
son that  no  exceptions  were  taken  to  the 
Instructions  or  any  portion  of  them.  In- 
structions not  excepted  to  will  not  be  re- 
viewed. Mercantile  Co.  v.  Fnllam,  4S 
Kan.  181,  23  Pac.  Rep.  104;  Oalford  v.  Hall, 
39  Kan.  100, 17  Pac.  Rep.  851. 

The  last  assignment  of  error  Is  the  an- 
swer returned  by  the  jury  to  the  third  spe- 
cial question  submitted  to  them  by  the 
defendant  below,  as  to  the  value  of  the 
house  insured,  exclusive  of  the  lots,  at  the 
time  the  plaintiff  made  application  for  the 
Insurance.  The  answer  was,  about 
f  l,2u0.  We  do  nut  think  this  such  an  er- 
ror as  would  justify  a  reversal  of  the  Judg- 
ment. Five  special  questions  were  sub- 
mitted by  each  party,  and,  we  think,  an- 
swered intelligently.  The  Judgment  should 
be  affirmed. 

PerCubiam.  It  is  so  ordered;  all  the 
Justices  concurring. 


(M  KaD.  Ml) 
Henderson  v.  Hovbt,  Auditor. 

HuBBKLL  T.  Stover,  Treasurer. 

(Supreme  Court  of  Kansas.    July  9, 1891.) 

Wabrahts  on  Btatb  Triasubt — Fatmbntb  iir  Ex- 

CBSS  or  ArPBOFRIATIOlfB. 

1.  No  money  can  be  drawn  from  the  treasury 
of  the  state,  except  in  pursuance  of  a  speciflo  ap- 
propriation made  by  law. 

2.  Where  tbe  legislature  has  made  a  specific 
appropriation  of  $2,000  for  tbe  compensation  of 
the  secretary,  stenographer,  and  other  officers  of 
the  state  senate  during  the  sitting  of  the  senate 
tor  an  Impeachment  trial,  neither  tbe  auditor 
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nor  treasurer  of  state  hare  the  authority  to  allow 
or  pay  any  compensation  for  such  offlcera  in  ex- 
cess of  said  specific  amount  so  appropriated. 
(Sj/lJaJbus  by  the  Court.) 

Original  proceeding  in  maadamas. 
Chester  I.  Long,  for  plain  titf.    J.  N.  lyes, 
Atty.  Gen.,  for  defenrlant. 

HoHTON,  C.  J.,  (orally.)  These  proceed- 
ings have  been  commenced  In  tbis  court 
by  niatidHmus  to  enable  certain  perHons, 
who  were  employes  of  the  senate,  acting 
as  a  court  of  impeachment,  to  recover 
their  compensation  for  their  services.  Tlie 
state  treasurer,  in  one  case,  has  refused 
to  register  and  countersign  the  warrant 
Issued  by  the  auditor  and  has  refused  to 
recognize  it.  In  the  other  case,  the  audi- 
tor of  state  has  refused  to  audit  the  claim 
of  the  employe,  and  has  also  refused  to  Is- 
sue any  warrant  for  his  services.  The 
court  has  examined  the  various  provisions 
of  the  statute  which  have  been  referred  to. 
The  claim  is  first  made  that  under  section 
'6,  c.  25,  Sess.  Laws  1891,  the  senate  had 
authority  to  transfer,  from  the  appropri- 
ation made  to  It  of  48,000  lor  the  per  diem 
and  mileage  of  Its  members,  any  balance 
not  necessary  for  the  pay  of  its  members. 
They  passed  a  resolution  transferring  h. 
portion  of  the  IfS.OOO  for  the  secretary, 
stenographer,  and  other  officers  of  the 
senate.  The  conclusion  of  the  court  is, 
after  giving  the  matter  as  much  attention 
as  It  has  been  able  to  do  in  the  time  al- 
lowed, that  section  3  of  chapter  25  is  a 
specific  appropriation  for  the  various 
amounts  for  the  purpo.ses  therein  named. 
For  instance,  there  is  no  general  appropri- 
ation for  any  amount  to  pay  tlie  whole 
expense  of  the  trial.  There  are  specific  af>- 
propriatlons  only.  First,  for  the  per  diem 
and  mileage  of  members  of  tlie  senate,  and 
the  president  thereof,  while  sitting  as  a 
court  of  Impeachment,  $8,000  is  given. 
There  Is  a  specific  appropriation  for  the 
compensation  of  tlie  secretary,  stenogra- 
pher, and  other  otiicers  of  the  senate  of 
|2,000  only.  Had  the  legislature,  as  It 
had  the  power  to  do,  simply  provided 
that  $27,500,  or  any  other  general  sum, 
was  appropriated  to  pay  the  expenses  of 
the  trial,  such  an  amount  could  he  drawn 
out  for  that  purpose.  Section  3  of  said 
chapter  25  reads  us  follows:  "To  pay  the 
expenses  incidental  to  the  trial  of  Judge 
Theodosius  Botltin,  who  has  been  im- 
peached by  the  house  of  representatives  of 
high  misdemeanors  in  office,  there  is  here- 
by appropriated  the  following  sums,  or  so 
much  thereof  as  maybe  necessary,  to-wit: 
For  per  diem  and  mileage  nf  the  members 
of  the  senate  and  president  thereof  while 
sitting  as  a  court  of  impeachment,  eight 
thousand  dollars;  per  diem  and  mileage 
of  the  board  of  managers  of  the  house  of 
representatives  and  counsel  and  stenogra- 
pher, to  be  appointed  by  said  board,  fif- 
teen hundred  dollars;  compensation  of 
secretary,  stenographer,  and  other  officers 
of  the  senate,  two  thousand  dollars;  for 
service  of  process,  one  thousand  dollars ; 
per  diem  and  mileage  of  witnesses,  fifteen 
thousand  dollars."  Now,  if  the  state  sen- 
ate had  the  right  to  transfer  from  the 
$8,000  any  balance  thereof  for  the  compen- 
.satlou  of  its  officers  or  employes,  it  bad 


the  same  right,  under  said  section  3,  to 
transfer  it  forthd  purpose  of  paying  coun- 
sel or  any  one  else  employed  Id  the  trial. 
The  constitution  of  the  state  ordains  that 
"no  money  shall  be  drawn  from  the  treas- 
ury except  In  pursuance  of  a  specific  ap- 
propriation made  by  law."  Section  24.  art. 
2.  Upon  an  examination  of  section  3,  we 
find  that  specific  appropriations  were 
made  for  several  distinct  and  separuto 
purposes,  and  this  court  has  no  authority 
to  make  any  change  in  that  section ;  and, 
the  legislature  having  speciSed  the  partic- 
ular amounts  for  the  several  purposes, 
they  can  be  used  for  those  purposes,  but 
those  only. 

It  is  next  argued  that  it  section  3  of 
chapter  25  cannot  furnish  money  for  these 
employes,  they  ought  to  be  paid  from  the 
general  appropriation  for  the  expenses  of 
the  legislature,  under  section  1  of  said 
chapter  25.  The  cardinal  rule  of  construc- 
tion Is  that  the  intention  of  the  legislat- 
ure must  control,  aud,  where  there  Is  ai:>- 
proprlated  a  certain  sum  of  money  for  the 
pay  of  members  of  the  legislature,  and  its 
officers  and  clerks,  the  ordinary  conclu- 
sion would  be  that  thoy  are  to  apply  to 
both  houses  of  the  legislatore.  and  its 
officers,  while  in  session  as  a  legislature, 
and  not  while  one  body  thereof  is  acting 
as  a  court  of  impeachment.  Section  2  of 
said  chapter  25  provides  "that  the  pay 
warrants  for  the  members  of  the  legislat- 
ure for  the  last  ten  days  of  service  shall 
not  be  drawn  by  the  auditor  of  state  until 
three  days  after  th**  expiration  of  the  fifty 
days  of  regular  session,  or  upon  the  final 
adjournment  of  tlie  legislature  previous 
to  the  date  herein  fixed.  "  We  think  that 
the  proper  construction  of  said  section  3 
is  that  the  legislature  intended  to  make  a 
specific  appropriation  for  the  expenses  of 
the  impeachment  trial  of  Judge  Botkin, 
and  did  not  intend  that  any  other  moneys 
should  be  used  for  that  trial  than  those 
appropriated  in  said  section  3.  In  carry- 
ing out  the  intent  of  the  legislature,  we 
must  hold  that  there  is  no  money  appro- 
priated to  pay  any  compensation  for  the 
officers  or  employes  of  the  senate  during 
the  trial  of  Judge  Botkin,  excepting  tlie 
specific  sum  of  $2,000.  It  may  be  possible 
that  the  legislature  intended  that  $2,UU0 
should  be  the  limit  of  the  expenses  for 
those  purposes,  and,  having  appropriated 
$2,000  only,  this  court  cannot  now  say 
that  the  employes  should  be  paid  out  of 
some  other  appropriation,  or  that  more 
should  have  been  appropriated.  The 
state  treasurer  and  the  auditor  must  act 
in  accordance  with  the  specific  appropria- 
tion named  in  said  section  3. 

It  is  further  urged  tliat  the  auditor 
should  be  required  to  issue  his  warrant 
whether  there  is  any  balance  of  the  spe- 
cific appropriation  remaining  in  the  treas- 
ury or  not.  An  examination  of  the  pro- 
visions of  the  statute  in  regard  to  the 
duty  of  the  auditor  clearly  shows  that  the 
auditor  must  take  notice  of  what  money 
has  been  appropriated  for  any  specific  pur- 
pose, and  when  that  amount  has  been  fully 
exhausted  by  clnims  presented  and  audited, 
he  has  no  authority  to  allow  or  audit  other 
claims,  aud  issue  warrants  therefor.  See 
paragraphs  6582,  6597,  6676,  Gen.  St.  1889. 
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The  warrant  issued  by  the  andltor  was 
Dot,  in  oar  opinion,  tesned  in  conlormlty 
"With  the  provlBlonB  of  said  nhapter  25. 
The  treasurer  properly  refused  to  reco)?- 
nise  it.  The  auditor  has  no  riKht,  in  the 
absence  of  a  sufficient  appropriation,  to 
Issue  warrants  generaliy,  to  be  provided 
for  by  aoine  futnre  leeislature.  Consider- 
ing all  the  tHrms  of  chapter  25,  we  cannot 
find  our  way  clear  to  allow  this  writ. 
"The  laborer  is  worthy  of  his  hire,"  and 
It  Is  very  unfortunate  that  provision  was 
not  tally  made  by  the  late  legislature  for 
the  payment  nt  all  the  expenses  of  the  im- 
peachment trial.  They  provided  that 
$2,000  should  be  appropriated  for  the 
officers  or  employes  of  the  senate  during 
the  trial,  and,  until  farther  action  is  talien 
by  the  legislature,  no  more  than  f 2,000 
can  be  used  to  pay  these  parties.  We  can- 
not order  the  payment  of  the  amounts 
prayed  for,  as  this  court  cannot  change 
the  statute.  The  writs  of  mandaiaus  in 
both  cases  will  be  denied.  We  regret  this 
result,  bat  we  do  not  make  the  laws;  we 
only  interpret  them.  All  the  Justices  con- 
curring. 

(47  Kan.  8t) 

Id  re  Finkney  et  al. 
(.Suiprwne  Court  of  Kansas.    July  9, 1891.) 

COSSTITUTIOSAI.  LaW— TiTLE  OF  ACT — "A3JTI- 

Tbust  Law.  " 

The  provisions  of  the  "Anti-Trust  Law," 
beinR  chapter  257  of  the  Laws  of  1S89,  so  far  as 
they  relate  to  the  business  of  Insurance,  are  cov- 
ered by  the  title  of  the  act,  and  are  therefore 
valid.  HoRTOS,  C.  J.,  dissenting. 
(Syllaims  by  the  Court.) 

Original  proceeding  in  habeas  corpus. 

On  May  12, 18i)l,  a  complaint  was  made 
charging  that  the  petitioners  did, in  Leav- 
enworth county,  on  the  same  day,  "un- 
lawfully agree  and  combine  together  and 
enter  into,  and  then  and  there  were  in,  a 
contract,  agreement,  and  combination 
with  each,  and  each  of  them  with  certain 
other  persons  and  corporations,  the 
names  of  which  are  now  unknown  to  this 
aftiant,  which  said  agreement,  contract, 
and  combination  Is  and  was  designed  and 
intended  to  control  the  cost  and  rate  of 
insurance  within  said  state  by  threaten- 
ing persons  and  affiant  in  the  insurance 
business  with  injury  to  their  (said  pet^ 
sons')  basinees  if  such  persons  refused  to 
demand  the  same  cost  and  rate  as  should 
be  named  by  said  defendants,  and  by  them 
and  the  other  persons  and  corporations 
with  whom  they  have  combined,  in  viola- 
tion of  the  laws  ot  Kansas."  A  warrant 
was  issued  upon  this  coroplaint  in  similar 
terms,  and  the  petitioners  appeared  before 
the  justice  issuing  the  warrant  without 
being  arrested,  where  a  preliminary  exam- 
ination was  had,  at  the  conclusion  ot 
which  the  petitioners  were  held  for  ap- 
pearance and  trial  at  the  next  terra  of  the 
district  noqrt,  and  ball  was  fixed  at  $200 
eacb.  The  petitioners  refusing  to  give  a 
re<>o2Di>sance,  a  commitment  was  issued, 
under  which  they  were  taken  into  the  cas- 
tody  ot  the  sheriff,  and  from  this  custody 
they  seek  release  by  the  writ  of  habeas 
corpus. 

Thomas  P.  Feniou  and  E,  F.  Ware,  for 


petitioners.    Lucten  Baker  and  J.  B.  At- 
wood,  tor  respondent. 

Johnston,  J.,  (after  stating  the  facts  as 
above.)  The  only  question  presented  in 
behalf  ot  the  petitioners  is  the  validity  of 
what  Is  known  as  the  "Anti-Trust  Law, " 
BO  far  as  It  relates  to  the  business  of  Insur- 
ance. See  chapter  257,  Sess.  Laws  1889. 
The  contention  is  that  the  portion  of  the 
act  pertaining  to  insnrauce  is  not  clearly 
expressed  in  the  title,  as  required  by  sec- 
tion 10,  art.  2,  ot  the  constitution,  and  Is 
therefore  void.  The  title  is,  "An  act  to 
declare  unlawful  trusts  and  combinations 
in  restraint  ot  trade  and  products,  and  to 
provide  penalties  therefor. "  Section  1  of 
that  act  embraces  the  provision  with  ref- 
erence to  the  business  of  insurance,  and  is 
as  follows:  "Section  1.  That  all  arrange- 
ments, contracts,  agreements,  trusts,  or 
combinations  between  persons  or  corpo- 
rations, made  with  a  view  or  which  tend 
to  prevent  full  and  free  competition  in  the 
importation,  transportation,  or  sale  of 
articles  Imported  into  the  state,  or  in  the 
product,  manufacture,  or  sale  of  articles 
ot  domestic  growth  or  product  ot  domes- 
tic raw  material,  or  tor  the  loan  or  use  of 
money,  or  to  fir  attorney's  or  doctor's 
fees,  and  all  arrangements,  contracts, 
agreements,  trusts,  or  combiuations  be- 
tween persons  or  corporations  designed 
or  which  tend  to  advance,  reduce,  or  con- 
trol the  price  or  the  cost  to  the  producer 
or  to  the  consumer  of  any  such  products 
or  articles,  or  to  control  the  cost  or  rate 
of  insurance,  or  which  tend  to  advance  or 
control  the  rate  of  Interest  for  the  loan  or 
use  of  money  to  the  borrower,  or  any  oth- 
er services,  are  hereby  declared  to  be 
against  public  policy,  unlawful,  and  void." 
Section  3  of  the  act  provides  as  follows; 
"Sec.  3.  That  all  persons  entering  into 
any  such  atTanjjement,  contract,  agree- 
ment, trust,  or  comhinntlon,  or  who  shall, 
after  the  passage  ot  this  act,  attempt  to 
carry  out  or  act  under  any  such  arrange- 
ment, contract,  agreement,  trust,  or  com- 
bination described  In  sections  one  or  two 
of  this  act,  either  on  his  own  account,  or 
as  agent  or  attorney  for  another,  or  as  a 
trustee,  committee,  or  in  any  capacity 
whatever,  shall  he  guilty  of  a  misdemean- 
or, and  upon  conviction  thereof  shall  bd 
subject  to  a  fine  of  not  less  than  one  hun- 
dred dollars  and  not  more  than  one  thou- 
sand dollars,  and  to  Imprisonment  not 
less  than  thirty  days  and  not  more  than 
six  months,  or  to  both  sach  fine  and  im- 
prisonment, in  the  discretion  of  the  court. " 
It  thns  appears  that  the  body  of  the  act 
contains  a  specific  provision  for  the  pre- 
vention of  trusts  or  combinations  which 
tend  to  control  the  cost  or  rate  of  insun*' 
ancn,  and  to  punish  all  persons  who  enter 
into,  or  attempt  to  carry  out,  such  trusts 
or  combinations. 

The  question  presented  Is,  does  the  word 
"trade,  "used  in  the  title,  fairly  Indicate 
and  include  the  provisions  of  the  act  with 
reference  to  insurance?  It  Is  argued  that 
the  usual  meaning  ot  the  word  should 
govern,  and  in  that  sense  it  haH  reference 
to  the  business  of  selling  or  exchanging 
some  tangible  subBtance  or  commodity 
for  money,  or  the  business  ot  dealing  bj: 
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way  of  sale  or  excbange  in  commodltieti ; 
and  it  Is  said  that  tne  use  of  the  word  in 
connection  with  that  of  "prodactB, "  in 
the  title,  quallfles  the  meaning  ot  "  trade, " 
and  makes  It  all  the  more  apparent  that 
the  uonstruction  contended  for  Is  the  cor- 
rect one.  This  is  the  commercial  sense  ot 
the  word,  and  possibly  may  be  the  most 
common  signification  which  is  given  to 
it;  but  it  is  not  the  only  one,  nor  the 
most  comprehensive  meaning  in  which  the 
word  is  properly  used.  In  the  broader 
sense, it  is  any  occupation  or  business  car- 
ried on  lor  subsistence  or  profit.  Ander- 
son's Dictionary  ot  Law  gives  the  follow- 
ing definition:  "Generally,  equivalent  to 
occupation,  employment,  or  business, 
whether  manual  or  mercantile;  any  occu- 
pation, employment,  or  business  carried 
on  tor  profit,  gain,  or  livelihood,  not  in 
the  liberal  arts  or  in  the  learned  profes- 
sions." In  Abbott's  Law  Dictionary  the 
word  is  defined  as  "an  occupation,  em- 
ployment, or  business  carried  on  tor  gain 
orprotlt."  Among  the  definitions  given 
in  the  Encyclopeedic  Dictionary  Is  the  fol- 
lowing: "The  business  which  a  person  has 
learnt,  and  which  he  carries  on  for  sut>- 
idstence  or  profit;  occupation;  particu- 
larly employment,  whether  manual  or 
mercantile,  as  distinguished  from  the  lib- 
eral arts  or  the  learned  professions  and 
agriculture."  A  like  definition  ot  the 
word  is  given  in  the  Imperial  Dictionary. 
Bapalje  &  Lawrence's  Law  Dictionary,  to 
which  we  are  cited  by  the  petitioners, 
S^ves  the  restricted  deflniti<m:  "Traffic; 
commerce;  exchange  ot  goods  for  other 
goods  or  for  money.  **  It  is  the  only  au- 
thority, however,  which  uses  the  word  in 
its  commercial  sense  alone.  Bouvier  lira- 
Its  the  meaning  to  commerce  and  traffic 
and  the  handicraft  of  mechanics;  and  we 
are  also  cited  by  the  petitioners  to  the 
definition  given  by  WelMter,  which  specifl- 
cally  is:  "The  act  or  business  of  exchang- 
ing commodities  by  barter,  or  by  buying 
and  selling  tor  money ;  commerce;  traffic; 
barter."  This  author,  however,  gives  the 
more  enlarged  meaning  of  the  word  as 
well,  as  follows:  "The  business  which  a 
person  has  learned,  and  which  he  engag^es 
in,  tor  procuring  subsistence  or  for  profit; 
Occupation ;  especially  mechanical  employ- 
ment, as  distinguished  from  the  liberal 
arts,  the  learned  professions,  and  agricult- 
ure; as,  wespeakoftbe  trade  of  a  smith,  ot 
a  carpenter,  or  mason,  but  not  now  of  the 
trade  of  a  farmer,  or  a  lawyer,  or  a  physi- 
cian."  The  broader  signification  given  to 
the  word  by  most  of  the  lexicographers 
would  talrly  embrace  and  cover  the  pro- 
vision (if  the  act  with  reference  to  the  busi- 
ness ot  insurance.  The  title  prefixed  to  an 
act  may  be  broad  and  general,  or  it  may 
be  narrow  and  restricted,  but  in  either 
event  It  must  be  a  fair  index  of  the  provis- 
ions of  the  act;  that  is,  the  subject  of  the 
act  must  be  clearly  expressed  by  the  title. 
Here  a  term  is  employed  In  the  title  which 
if  given  the  broader  meaning  would  ren- 
der the  provision  in  question  valid ;  while 
by  giving  it  the  narrower,  and  perhaps 
more  common,  meaning,  it  would  render 
the  provision  Invalid.  Which  of  these 
should  be  adopted?  The  mere  generality 
of  the  title  to  an  act  does  not  render  it  ob- 


jectionable, so  long  as  the  act  has  but  one 
general  object,  and  the  title  is  such  that 
neither  the  members  of  the  legislature  nor 
the  people  to  be  affected  can  be  misled. 
Titles  ot  a  very  general  nature  have  been 
adopted  in  the  legislation  of  this  state, 
and  their  use  has  been  encouraged  and 
sustained.  Bowman  v.  Cockrill,  6  Kan. 
311;  Division  of  Howard  County,  15  Kan. 
194;  Woodruff  v.  Baldwin,  23  Kan.  491; 
Commissioners  of  Marlon  Co.  v.  Commis- 
sioners ot  Harvey  Co.,  26  Kan.  181;  State 
V.  Sanders,  42  Kan.  228,  21  Pac.  Bep.  1073. 
That  the  broader  meaning  of  the  word 
"trade"  was  the  one  intended  by  the  legis- 
lature is  manlte.rt  from  the  incorporation 
ot  the  Insurance  provision  in  the  body  of 
the  act.  The  meaning  given  by  the  legis- 
lature to  the  terms  used  lorexpresslng  the 
subject  of  the  act  should  be  considered  by 
the  court  in  determining  the  sufficiency  of 
the  title.  While  the  legislature  cannot  ex- 
tend the  scope  of  the  title  by  giving  to  a 
word  therein  a  definition  wliich  is  unnat- 
ural andunwarranted  by  usa;^3, still,  if  the 
word  admits  of  the  construction  given  to 
it  b.v  the  legislature,  and  can  be  properly 
used  In  a  sense  broad  enough  to  include 
the  provisions  of  the  act,  the  intention 
of  the  legislature  is  entitled  to  great 
weight  in  determining  the  sufficiency  of 
the  title.  In  Woodruff  v.  Baldwin.  28 
Kan. 494,  it  was  said:  "Is  it  not  more  Just 
and  fair  to  say  that  the  legislature  ims 
used  the  title  In  the  broadest  s^nse, — a 
sense  broad  enough  to  include  the  subject- 
matter  of  this  article, — and  that  it  meant 
by  the  expression  'criminal  procedure' 
every  proceeding  resultingfrom  crime,  and 
not  simply  those  for  the  prevention  and 
punishment  ot  crime?  ♦  •  »  The 
breadth  and  comprehensiveness  of  a  title 
is   a    matter    of    legislative    discretion. 

•  •  •  The  courts  cannot  modif.v  a  title, 
any  more  than  they  can  change  the  body 
of  the  law.  The  title  has  to  be  construed, 
even,  as  the  language  ot  the  act,  and  the 
courts  may  neither  narrow  nor  enlarge 
the  meaning  which  the  legislature  intend- 
ed the  title  should  have.  Here  Is  a  title 
iutrinsically   broad    and    comprehensive. 

•  •  •  Evidently  the  legislature  intend- 
ed by  this  title  one  whose  scope  was 
broad  enough  to  include  the  article;  and 
while  there  is  a  sense  in  which  the  article 
does  not  treat  of  criminal  procedure,  yet 
we  must  Impute  to  the  legislature  an  in- 
tent to  use  the  title  in  a  broader  sense. " 

How  can  it  be  said  that  the  business  ot 
Insurance  is  foreign  to  the  title  ot  this  act, 
when  the  subject  expressed  in  the  title, 
taken  in  its  broadest  sense,  and  the  one 
intended  by  the  legislature,  would  em- 
brace such  business?  How  can  anyone 
be  misled  as  to  this  provision  by  the  use 
of  the  word  "trade,"  when  the  leading 
lexicographers  and  writers  employ  the 
word  in  a  sense  which  is  comprehensive 
enough  to  cover  the  provision  ?  The  fact 
that  the  narrower  meaning  of  the  word 
is  the  one  most  frequently  used  will  not 
Jnstlfy  the  court  In  restricting  the  mean- 
ing which  the  legislature  intended  it 
should  have.  Suppose  the  legislature  bad 
passed  a  law  entitled  "An  act  to  prevent 
and  punish  the  obstnietion  of  highways. " 
and  In  the  body  ol  the  act  Included  specific 
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provlalonB  declaring  It  to  be  nnlawfol  to 
place  obstructions  apon  railroads,  as  well 
as  upon  county  roads,  streets,  and  alleys, 
and  prescribed  severe  penalties  tor  the  vio- 
lation ol  its  provisions.    Cunld  it  be  said 
that  the  provision  with  reference  to  rail- 
roads was  Invalid  because  It  was  not  indi- 
cated by  the  title  of  the  act?    The  term 
"hiKhway,"  as  commonly  used,  applies  to 
the  public  roads  and  streets  over  which  all 
IP  ay  travel,  on  foot,  or  horseback,  or  in 
carriages,  and  yet  in  its  broader  sense  it 
Inclades  railroads;  and  hence,   when  by 
the  provisions  of  the  act  it  appeared  that 
the  legislature  nssd  it  in  Ita  broader  sense. 
It  could  hardly  be  said  that  the  provision 
with  reference  to  railroads  was  unconsti- 
tutional  because   it  was  not  fairly  em- 
braced in  the  title  of  tbe  act.    So,  here, 
the  legislature  having:  employed  the  word 
"trade"  in  its  broadest  sense,  and   one 
which  fairly  covers  the  provision  assailed, 
we  do  not  feel  warranted  in  adopting  tbe 
jjurrower  meaning,  or  in  holding  the  act 
invalid.     The  rigid  and  tecbnlcal  rule  con- 
tended for  by  tbe  petitioners  has  never 
been  applied  to  section  IB,  art.  2,  of  the 
constitution.    Although  tbe  provision  Is 
mandatory, it  has  been  repeatedly  held  by 
this  and  other  courts  that  a  liberal  inter- 
pretation should   be  placed  upon  tbe  con- 
strnction  of  language  employed  in  the  ti- 
tle to  express  the  subject  of  the  act.    In 
Bowman  v.  Cockrill,  supra,  tbe  court  said 
that  the  provision  "should   be  liberally 
construed ;  otherwlse.the  legislature  would 
be   confined    within   such   narrow    rules 
that  they  would  be  greatly  embarrassed 
in  tbe  proper  and  legitimate  exercise  ot 
their  legislative  functions. "  In  City  of  Eu- 
reka V.  Davis,  21  Kan.  580,  it  was  said 
that  "It  must   be  borne  in    mind   that, 
while  the  constitutional  provision  is  man- 
datory, it  must  be  applied  in  a  fair  and 
reasonable  way;  otherwise,  it  would  be- 
come a  source  of  more  Injury  than  tbe  ills 
it  was  designed  to  remedy. "  In  Philpin  v. 
McCarty,  24  Kan.  402,  It  was  remarked 
that  "this  constitutional  requirement  la 
not  to  be  enforced  in  any  narrow  or  tech- 
nical spirit.    It  was  introduced  to  prevent 
a  certain  abuse,  and  it  should  be   cou- 
strued  so  as  to  guard  against  that  abuse, 
and  not  to  embarrass  or  obstruct  needed 
legislation. "    In  City  of  Wichita  v.  Bur- 
leigh, 86  Kan.  42,i  it  was  said  that  "a 
slight  inaccuracy  in  the  description  of  a 
thing  in  an  act  of  the  legislature,  or  In  the 
title  to  the  act,  will  not  render  the  act 
void  where  It  may  be  known  both  from 
the  act  and  the  title  thereto,  and  the  cir- 
cumstances   then     existing,    what     was 
meant  and  intended  by  the  legislature. " 
See,  also.   Woodruff  v.  Baldwin,  supra; 
Commissioners  of  Marion  Go.  v.  Commis- 
sioners of  Harvey  Co.,  supra;   State  v. 
Barrett,  27  Kan.  213;  Cooley,  Const.  Llm. 
(6tb  Ed.)  175,  and  cases  cited.    Another 
mle  recognised  and  followed  by  all  courts 
In  determining  tbe  validity  of  legislative 
enactments  Is  that  they  will  not  be  de- 
clared void  if  they  can  be  upheld  upon  any 
reasonable  grounds.    If  their  Invalidity  it 
a    matter  of  any  reasonable  doubt,  the 
doubt  must  be  resolved  in  favor  of  the 
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act.    Commiwioners  v.  (State,  86  Kan.  887, 
18  Pac.  Rep.  658. 

Gnlded  by  these  rules,  we  reach  the  con- 
clnsion — not  without  some  doubt,  how< 
ever— that  the  provision  of  the  act  with 
reference  to  insorance  is  not  foreign  to  the 
title  of  the  act,  nor  violative  of  section  IB, 
art.  2,  of  the  constitution.  We  do  not  de- 
sire or  intend  to  determine  at  this  time 
the  validity  of  the  act  as  to  any  profes- 
sion, occupation,  or  business  beyond  that 
of  insurance.  Having  decided  the  provis- 
ion to  be  valid,  and  all  other  questions  be- 
ing waived,  it  follows  that  the  petitioners 
must  be  remanded. 

Valentine,  J.,  concurring. 

UoRTON,  0.  J.,  (d/sseDtlBg.)  I  do  not 
think  tbe  word  "trade"  in  the  tltie  oi 
chapter  257,  Sess.  Laws  1889, clearly  orfalr* 
ly  indicates  or  Includes  lawyers,  doctors, 
insurance  agents,  or  insurance  companies. 

'    "  (47  Kan.  18) 

Rose  v.  NswMAN.t 
(Supmnc  Court  of  Kamaa.    June  t,  1891.  > 
EinomsNT — Rights  o*  Fbbsox  Holoik«  CmiBa 
Tax-Dbkd. 
Where  the  holder  of  a  tax-deed  is  defeated 
in  an  aotion  for  the  reooverv  of  land  aold  at  tbe 
tax-sale  and  described  in  the  tax-deed,  and  tbe 
Bucoessf  al  claimant  la  adjudged  to  pay  the  holder 
of  the  tax -deed  tbe  taxes,  interest,  costs,  etc.,  as 
allowed  by  law,  before  he  is  let  Into  possession, 
socb  bolder  of  tbe  tax- deed  is  entitled  to  retain 
the  possession  of  the  land  until  the  successful 
claimant  pays  tbe  taxes,  intereet,  costs,  etc,  as 
required  of  him  by  tbe  Jodgmeot  of  the  court, 
(S|/nabu*  try  Strang,  O.) 

Commissioners'  decision.  Error  from 
district  court,  Jackson  county;  Robebt 
Cbozier,  Judge. 

Keller  &  Noble,  for  plaintiff  In  error. 
Jniaea  H.  Lowell  and  Uayden  &  Harden, 
for  defendant  in  error. 

Strang,  C.  Action  of  ejectment  by  E.  D. 
Rose  against  Samuel  Newman,  to  recover 
the  possession  of  lot  No.  20  in  tbe  city  of 
Holton,  Jackson  county.  Kan.  One  Mc- 
Hogb  purchased  said  lot  at  a  tax-sale  in 
1^7,  and  afterwards  sold  the  same  to  the 
plaintiff.  The  plaintiff  leased  said  lot  to 
Naylor  A  Williams,  who  agreed  to  pay 
tbe  taxes  on  the  lot  tor  the  use  of  it.  Nay- 
lor  &  Williams  erected  a  barn  on  the  lot, 
and  carried  on  a  livery  business  therein. 
Afterwards  Williams  sold  his  Interest  in 
tbe  bosiness  and  the  lease  to  a  man  named 
Tucker,  who,  with  Naylor,  carried  on  the 
business forsome  time,  when  they  both  sold 
out  to  the  defendant,  who,  with  the  con- 
sent of  the  plaintiff,  took  possession  of 
the  pmmlses  under  the  lease  of  tbe  plaintiff 
to  Naylor  &  Williams.  Before  the  said 
lease  expired  one  Linscott  brought  an  ac- 
tion against  this  plaintiff  to  recover  the 
possession  of  the  lot.  In  that  case  the 
court  adjudged  the  tax-deed  under  which 
Rose  claimed  tbe  land  void,  and  that  Lln- 
acott  was  tbe  owner  of  the  lot  in  tee,  and 
also  entitled  to  the  sum  of  $400  for  tbeuae 
of  tbe  land  from  Rose,  hot  found  that 
Boae  was  entitled  to  $141  .U7  tor  taxes  paid 
on  said  lot,  and  Intereet  thereon,  and  ad- 
judged that  Linscott  sbodld  pay  to  Rose 


>  Rehearing  denied. 
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said  sab  of  f  141.97  before  he  should  be  let 
into  poBBeBsloD  of  the  premises.  Execution 
wati  Issued  on  said  judgment  against  Rose 
for  the  9400  adjudged  to  Linscott  for  the 
use  of  said  lot,  and  that  sum,  with  interest 
and  cost  of  the  execution,  collected.  Lin- 
Bcott  did  not  pay  Rose  the  $141.07,  nor  did 
any  one  else  ever  pay  Rose  said  sum  or 
any  part  thereof.  After  Linscott  recov- 
ered  judgment  againnt  Rose,  aa  abore 
stated,  he  sold  his  interest  in  said  land  to 
one  Wilson,  and  gave  a  bond  for  deed; 
and,  after  several  transfers,  the  defendant, 
Newman,  while  still  dolding  possession  of 
the  lot  under  the  lease  from  Rose,  pur- 
chased the  Linscott  title  to  said  land,  ol>- 
taining  quitclaims  from  the  several  parties 
through  whom  it  bad  passed,  and  also  of 
Linscott  and  wife.  Sometime  afterwards, 
and  after  the  expiration  of  the  lease  under 
which  Newman  was  holding.  Rose  notified 
him  to  quit  and  surrender  the  possession 
of  the  premises  to  him,  which  Newman  re- 
fused to  do,  and  Rose  brought  this  suit  to 
recover  the  premises.  The  case  was  tried 
by  the  court  without  a  Jury,  resulting  in 
a  judgment  for  the  defendant.  The  plain- 
tiff brings  the  case  here  fur  review. 

The  question  is,  was  this  judgment 
right  under  the  evidence  as  it  appears  in 
the  record?  We  do  not  tbinlt  it  was.  It 
is  conceded  that  Rose  was  in  possession 
of  the  lot  when  he  leased  to  Naylor  & 
Williams,  and  that  Newman  went  into 
possession  under  said  lease  as  the  tenant 
of  Rose,  and  he  should  have  surrendered 
bis  possession  to  Rose.  Newman  justifles 
his  refusal  to  surrender  the  possession  of 
the  lot  to  Rose  by  asserting  that  during 
the  life-time  of  the  lease,  and  while  he  had 
a  right  to  the  possession  under  the  same, 
the  court,  in  the  case  of  Lincott  against 
Rose,  had  adjudged  the  land  to  Linscott 
In  fee,  and  that  he  had  purchased  Lin- 
scott's  title.  This  was  true,  but  did  that 
i;ive  him  the  right  of  poBsession  of  the  lot? 
We  think  not.  The  same  adjudication 
which  decreed  Linscott  the  owner  in  fee  of 
said  lot  also  declared  that  Linscott  should 
not  have  possession  of  the  same  until  he 
paid  Rose  the  f  141.97  due  him  under  the 
la  w  for  taxes  paid  and  interest  thereon. 
Wlio  was  entitled  to  the  possession  of  the 
lot  in  the  mean  time  until  the  f  141.97  was 
paid  to  Rose?  Manifestly  Rose  was. 
Newman's  right  to  the  possesdion  under 
the  lease  had  expired,  and  there  was  no 
one  else  that  bad  any  claim  of  right  to 
possession  under  the  decree  in  the  case  of 
Linscott  against  Rose,  except  Linscott, 
and  he  could  not  obtiiin  the  possession  of 
said  lot  until  he  bad  paid  Rose  his  9141.97. 
If  Linscott  could  not  get  possession  with- 
out first  paying  the  amount  adjudged  to 
Rose,  he  could  not,  by  selling  bis  interest 
in  the  lot  to  Newman,  give  Newman  any 
right  to  the  possession,  until  the  money 
was  paid  to  Rose,  and  the  condition  upon 
which  the  possession  could  be  obtained 
from  Rose  was  complied  with.  It  is  as- 
serted that  Newman  made  a  tender  of 
payment  to  Rose  of  the  amount  of  bis  lien 
on  the  lot.  An  examination  of  the  evi- 
dence satisfies  us  that  no  tender  was  ever 
made.  The  evidence  of  Newman  himself 
completely  refutes  any  claim  of  tender. 
Tbe  offer  of  f  150  by  Newman  to  Rose  was 


a  mere  offer  to  settle  or  compromise  the 
matter  relating  to  tbeir  conflicting  claims 
to  the  lot.  Newman  testifies  that  at  the 
time  be  talked  with  Rose,  and  oHered  to 
settle,  and  pay  Rose  9160,  lie  did  not  know 
how  much  the  claim  of  Rose  under  the 
Judgment  of  the  court  in  the  case  of  Lin- 
scott against  Rose  amounted  to;  that  he 
had  never  figured  it  up.  A  little  calcula- 
tion of  interest  shows  that  the  Rose  claim 
amounted  to  more  than  f  150  at  the  time 
Newman  told  Rose  be  would  give  him  9150 
to  settle  the  matter.  The  evidence  ot  Rose 
is  that  Newman  ottered  him  9150  for  a 
quitclaim  deed  to  the  lot,  and  the  evidence 
of  Newman  on  cross-examination  harmo- 
nises with  this  view.  Rose  being  in  pos- 
session of  the  lot  by  his  tenant,  Newman, 
when  the  suit  of  Linscott  against  him 
was  brought  and  decided,  and  the  court 
Inthatcase  having  adjudged  tbatLinscott 
sboald  not  have  possession  ot  the  lot  until 
be  paid  Rose  the  amount  of  bis  claim,  and 
said  claim  never  having  been  paid.  Rose 
remained  in  possession,  and  had  the  right 
ot  possession  that  was  wrongfully  with- 
held from  him  by  Newman  after  the  ex- 
giration  of  the  lease  and  the  service  upon 
im  by  Rose  ot  notice  to  quit,  and  bad, 
therefore,  the  right  ot  poasession  at  the 
commencement  of  this  suit.  It  is  there- 
fore recommended  that  the  Judgment  ot 
tbe  district  court  be  reversed,  and  the  case 
remanded  for  a  new  trial. 

Feb  Curiam.    It  is  ao  ordered ;  all  tbe 
justices  concurring. 


(46  Kan.  701) 

Atobibon,  T.  &  8.  F.  R.  Co.  et  at.  v.  LiOMo.> 

(Supreme  Court  of  Kan»a*.   Jnne  C,  1881.) 

CONSTBUOTIOJT  OV  RaILBOAD — OVBRVLOWINO  IiASSS 
— COKFBNSATION. 

When  a  railroad  company,  In  the  oonstmo- 
tlon  of  its  road  across  a  natural  water-coune, 
covers  up  a  spring  from  whicli  a  part  of  the 
supply  of  water  issues,  builds  a  large  embank- 
meat,  and  by  other  means  totally  diverts  the 
water  from  tbe  land  of  a  person,  through  whose 
land  the  water  naturally  flowed  l>efore  the  con- 
struction of  the  road,  such  person  is  entitled  to  a 
mandatory  injunction  against  the  railroad  com- 
pany. 
{Sylidbiu  Iry  Simpson,  O.) 

Ct^mmissioners'  decision.  Error  from 
district  court,  Batler  county;  A.  L.  L. 
Hamilton,  Judge. 

Geo.  R.  Peck,  A.  A.  Hard,  and  Robt. 
Dunlap,  for  plaintiffs  in  error.  Htulitt  Jt 
Harris  and  Redden  A  Sebamaober,  tor  de- 
fendant in  error. 

Simpson,  C.  The  material  facto  In  this 
case  are  substantially  undisputed,  and 
are  that  Long  is  the  owner  and  has  been 
in  the  possession  of  the  land  decribed  in 
his  petition  for  a  long  time  prior  to  the 
commencement  ot  this  action,  and  to  the 
Isnilding  of  the  railroad  by  the  plaintiS 
in  error,  and  is  still  the  owner,  and  in  the 
possession  and  daily  occupancy  thereof. 
That  into  and  over  the  land  of  Long  there 
ran  a  natural  water-course,  which  was 
ted  largely,  and  in  excessive  dry  weather 
entirely,  from  and  by  a  spring  on  the  land 
of  an  adjoining  proprietor.  The  land  Is 
a  part  of  the  homestead  of  Long,  and  tbs 

■Behearing  denied. 
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spring  furnlslied  a  never-falHnp:  flow  of 
■water  through  said  land.  When  the 
plaintiff  in  error  constructed  its  road 
tttrougb  the  land  of  the  adjoininf;  proprie- 
tor, this  spring,  being  located  within  its 
right  of  way,  was  filled  up  by  tlie  build- 
ing of  an  embunliment  from  20  to  30  feet 
high,  and  probably  100  feet  wide  at  its 
base,  and  by  that  means  the  flow  of  the 
water  was  completely  shut  off  and  divert- 
ed from  the  land  of  Long.  The  railroad 
does  not  run  through  Long's  land,  but 
near  his  line.  The  spring  was  located 
about  200  feet  from  bis  land.  The  water 
of  the  spring  branch  was  also  diverted 
from  Its  natural  channel  by  a  ditch  dug 
by  the  railroad  company  to  Four-Mile 
creelt ;  so  that  the  water  was  completely 
diverted  from  the  land  of  the  defendant  in 
error  at  all  times,  and  In  any  event,  by 
tb»  fining  up  of  the  spring  and  the  con- 
struction of  the  ditch.  The  railroad  was 
constructed  about  one  year  before  the 
commencement  of  this  action.  The  court 
below  granted  Long  a  perpetual  injunc- 
tion against  the  plalutlffs  in  error  from 
stopping  and  diverting  the  flow  of  the 
water  through  the  spring  branch,  and 
from  the  spring  thereon,  from  his  land. 
The  railroad  companies  bring  the  case 
here  for  review  and  insist  that  the  dam- 
ages, both  present  and  future,  resulting 
from  diverting  the  flow  of  the  water,  can 
be  easily  measured  and  assessed  In  one  ac- 
tion; that  the  beneflt  to  Long  is  small, 
and  tlie  inconvenience  to  the  railroad  com- 
panies great;  that  the  courts  will  not  is- 
sue a  mandatory  injunction  without  a 
very  great  necessity  exists,  and  for  other 
reasons. 

1.  A  mandatory  injunction  is  rarely 
granted.  The  case  must  be  an  extreme 
one  to  authorize  its  Issue.  It  is  univers- 
ally restricted  to  cases  where  a  court  of 
law  cannot  grant  adequate  relief,  or 
where  full  compensation  cannot  be  made 
in  damages.  Is  this  such  a  case?  It 
must  be  conceded  that  the  defendant  in  er- 
ror has  the  undoubted  legal  right  to  the 
use  and  enjoyment  of  the  How  of  the  wa- 
ter in  a  natural  water-course  that  runs 
through  bis  land.  This  right  is  an  im- 
memorial one,  and  is  protected  by  all 
courts.  It  may  be  conceded,  also,  that 
the  railroad  company  had  the  right  to 
construct  its  tracic  along  or  over  this  wa- 
ter course,  but  in  such  construction  it 
must  observe  the  right  of  landed  proprie- 
tors to  the  natural  flow  of  the  water.  In 
this  state  there  is  a  special  statutory  pro- 
vision requiring  a  railroad  company, 
"which  constructs  its  track  along  or 
across  a  water-course,  to  restore  the  wa- 
ter-course to  its  former  state,  or  to  such  a 
state  as  not  necessarily  to  impair  its  use- 
fulness. "  Gen.  St.  1889,  par.  1207,  subd.  4, 
§  47.  Long  has  the  legal  right  to  the  un- 
interrnpted  flow  <il  the  water.  The  rail- 
road company  had  the  legal  right  to  con- 
struct its  road  across  the  water-course 
on  thecondition  that  it  did  not  impair  the 
usefulness  of  the  stream  to  Long.  It  is 
evident  that  tbei.  railroad  company  has 
deprived  Long  of  his  legal  right,  and  at 
the  same  time  violated  the  statutes  of  the 
state.  Can  the  damages  sustained  by 
Long  be  estimated  in  dollars 'and  cents, 


and  he  be  awarded  a  sum  sufllclent  to  re- 
munerate him  for  the  paat,  and  compen- 
sate him  for  the  future?  It  would  be  a 
perplexing  question,  and,  with  the  vary- 
ing conditions  surrounding  it,  we  doubt 
whether  any  Just  method  or  equitable  ad- 
measurement of  his  damages  could  be 
adopted  so  as  to  render  exact  justice. 
The  railroad  company  by  a  culvert,  prob- 
ably by  a  pipe  or  in  some  other  compara- 
tively Inexpensive  manner,  can  permit  the 
water  to  flow  from  the  spring  Into  the 
natural  channel  of  the  stream.  The  rail- 
road company  say  that  Long  has  a  larger 
natural  water-course  running  through 
the  same  land,  and  hence  we  ought  not  to 
grant  the  writ.  That  might  affect  the 
question  of  the  damag^es,  but,  because 
Long  has  the  right  to  the  use  and  enjoy- 
ment of  the  two  water-courses,  It  Is  no 
reason  why  the  railroad  company  should 
divert  one  of  them  from  his  land.  We  are 
supported  In  the  conclusion  we  reach  by 
the  cases  of  Webb  v.  Manufacturing  Co.,  3 
Sum.  189;  Corning  v.  Iron  and  Nail  Fac- 
tory, 40  N.  y.  191;  Kerr,  Inj,  230;  High, 
Inj.  478.  We  recommend  that  the  judg- 
ment of  the  district  court  of  Butler  county 
be  affirmed. 

Per  Curiam.    It  is  so  ordered;  all  the 
Justices  concurring. 


(n  Kan.  9) 


Kehndt  v.  Castile  et  al. 

(Supreme  Court  of  Kansas.    July  9, 1891.) 

Appeai^-Record— Dismissal. 

Where  the  record  on  appeal  shows  that 
the  findings  and  Judgment  are  entitled  in  an- 
other case,  without  any  explanation  other  than 
by  counsel  for  plainMtT  in  error  in  their  brief  to 
the  effect  that  the  same  were  adopted  by  the  trial 
court  from  the  other  case,  without  changing  the 
title,  the  i>etition  in  error  will  be  dismissed. 

Commissioners'  decision.  Error  from 
district  court.  Cheyenne  county ;  Louis  K. 
Pratt,  Judge. 

iS.  B.  Bradford  and  S.  W.  McElroy,  for 
plaintiff  iu  error.  Webb  &  Lindsay  and 
A.  W.  Coinstock,  for  defendants  in  error. 

Simpson.  C.  The  record  of  this  case  la 
In  a  peculiar  condition.  Most  of  the  pro- 
ceedings are  entitled  in  one  case,  while  the 
findings  and  judgment  are  entitled  In  an- 
other case,  with  different  parties  plaintiff 
and  defendant.  This  purports  to  be  the 
record  of  the  case  of  "Charles  J.  Kerndt  v. 
Castle,  Swartz,  and  McCuUough,  County 
Commissioners  of  Cheyenne  County."  The 
fludings  and  judgment  are  entitled  in  the 
case  of  "Thomas  J.  McCarty  and  R.  W. 
Joqua  ex  rel.  v.  Edwin  N.  Phillips,  Clerk 
District  Court."  Counsel  for  plaintiff  in 
error  in  their  brief  say  that  this  is  caused 
by  the  trial  court  adopting  tor  his  find- 
ings and  judgment  those  of  another  case, 
without  changing  the  title  of  the  other 
case.  The  record  itself  does  not  contain 
any  hint  or  reference  to  such  adoption, 
and  we  are  bound  by  that,  rather  than 
the  statement  of  counsel  outside  the  rec- 
ord. No  briefs  are  filed  by  counsel  for  the 
defendants  in  error,  and  no  stipulations 
filed  explaining  the   record.    We   recom- 
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mend  that  tbe  petition  in  error  be  dls- 
miaaed. 

PerCcrtam.    It  is  BO  ordered;  all  the 
Juaticea  concurring. 


(4rKan.50) 


Brown  v.  Irwin. 


(Supreme  Court  afKarutu.    July  9, 1891.) 
TitxsPAsa — LooAi.  AcnoMS — ^Biix  of  Fartici;i.a.b8. 

1.  The  action  of  trespass  to  real  estate  is  a 
local  action. 

2.  Where  a  bill  of  particulars  states  an  ac- 
tion in  trespass  qiuire  clausum  /regit  only,  and 
the  bill  of  particulars  also  shovTs  that  the  action 
arose  in  the  state  of  Nebraska,  it  is  arror  to  over- 
role  a  demurrer  to  such  bill  of  particulars  on  the 
ground  that  it  does  not  state  a  cause  of  action. 

(Syllabus  by  Sbnma,  C.) 

ComniiBBionerB*  deciaion.  Error  from 
dlBtrlct  court,  Norton  count; ;  Louis  K. 
Pratt,  Judge. 

W.  R.  Hamilton,  for  plaintltt  in  error. 
Jones  &  Tbonip8on,toT  defendant  In  error. 

Strang,  C.  This  was  an  action  on  ap- 
peal from  the  judgment  of  a  justice  of  tbe 
peace.  Tbv  bill  of  particulara  contained 
two  counts;  tbe  fl rat  one  stating  a  cause 
of  action  in  trespaae  upon  real  property 
arlaing  in  tbe  county  of  Norton  and  atate 
of  Kanaas;  tbe  second  count  atatiiig  a 
cause  of  action  in  trespass  to  real  proper- 
ty, arising  In  tbe  county  of  Fnrnaa  and 
state  of  Nebraska.  Tbe  defendant  de- 
murred to  the  first  count,  and  also  sepa- 
rately to  the  second  count  of  tbe  bill  of 
particulars.  Tbe  demurrer  to  each  count 
was  overruled,  and  exceptions  allowed. 
Tbe  case  was  then  tried  by  the  court  and 
a  jury  resulting  in  a  general  verdict  for 
tbe  plaintiff  against  tbe  defendant  for  tbe 
sum  of  910,  upon  which  tbe  court  entered 
judgment  for  that  amount  and  costs  of 
suit,  amonnting  to  $61.10.  Motion  for 
new  trial  followed,  and  was  overruled, 
and  the  defendant  below  brings  tbe  case 
here  for  review,  and  alleges  that  tbe  court 
erred  In  overruling  his  demurrer.  We 
thinic  the  court  erred  in  overruling  tbe 
demurrer  to  tb^  second  count  of  tbe  bill  of 
particulars.  This  count  stated  a  cause  uf 
action  in  trespass  to  real  estate  arising  in 
tbe  state  of  Nebraska.  Tbe  action  of  tres- 
pass to  real  estate  is  a  local  action. 
Sumner  v.  Finegan,  15  Mass.  280,  284; 
Livingston  v.  Jefferson,  1  Brock.  203; 
Coolpy,  Torts,  471,  472.  Tbe  cause  of  ac- 
tion stated  In  tbe  second  count  having 
arisen  In  tbe  state  of  Nebraska,  and  being 
a  local  action,  tbe  courts  of  Kansas  could 
not  take  jurisdiction  of  the  same,  and 
therefore  the  demurrer  to  tbe  second  count 
should  have  been  sustained.  The  verdict 
is  general  upon  both  counts.  The  judg- 
ment followB  tbe  verdict.  It  must  be  re- 
Teraed.    It  is  so  recommended. 

Per  Curiam.  It  is  so  ordered ;  ail  tbe 
justices  concurring. 

(«  Kan.  »9,  748)  

List  v.  Jockheck. 

(Supreme  Court  of  Kansas.    Feb.  7,  1891.) 

Vacawno  Jcdombni  —  Final  Obdek  —  Appbaj.. 

1.  Where,  under  paragraphs  4669  and  4671  of 

the  General  SUtubes  of  1889,  a  petition  is  filed 


to  vacate  a  judgment,  and  the  court  makes  an  or- 
der vacating  the  judgment  temporarily,  such  or- 
der is  not  final,  and  error  will  not  lie  therefrom. 
2.  SubdivUion  2  of  section  542  of  the  Civil 
Code,  giviuK  the  supreme  court  authority  to  re- 
verse, vacate,  or  modify  an  order  that  grants 
or  refuses  a  new  trial,  has  no  application  to  an 
order  vacating  or  suspending  a  judgment  tem- 
porarily only,  underthe  provisions  of  sections  668, 
570, 672,  and  67»  of  the  Clvil  Uode. 
(Syllabus  by  the  Court.) 

CommlssionerB*  decision.  Error  from 
district  court,  Shawnee  county;  John 
Guthrie,  J  ndge. 

W.  A .  a.  Bird,  for  plain  tilf  In  error.  Hu- 
*en  A  Isealiart  and  David  Overmyer,  for 
defendant  in  error. 

Strang,  C.  This  action  was  brought 
under  tbe  fourth  subdivision  of  paragraph 
4669,  Gen.  8t.  188S).  and  pursuant  to  tbe 
provisions  of  paragraph  4671  of  tbe  same 
statu  tes.  The  object  of  the  action  was  to 
vacate  a  Judgment  pending  In  the  court  of 
Shawnee  county  in  favor  of  this  plaintiff, 
and  against  this  defendant.  The  case 
was  tried,  aa  is  provided,  by  tbe  court 
without  a  jury,  March  3, 1887,  resulting  in 
an  order  vacating,  temporarily,  the  judg- 
ment complained  of,  allowing  the  defend- 
ant to  answer,  and  again  setting  the 
cause  tor  trial.  This  plaintiff  objected  to 
tbe  order  of  tbe  court  vacating  tbe  origi- 
nal judgment,  and  comes  bere  witb  a  case 
made  asking  this  court  to  review  said  or- 
der. The  defendant,  by  his  counsel,  chal- 
lenges tbe  right  of  the  plaintiff  to  have 
said  order  reviewed  in  this  court  before 
tbe  case  is  disposed  of  In  tbe  court  below. 
His  position  is  that  the  order  complained 
of  is  not  a  final  order,  nor  an  order  from 
which  error  will  lie.  The  proceeding  In 
this  case  was  not  under  paragraph  4405, 
Gen.  St.  1889,  for  a  new  trial,  nor  under 
any  other  paragraph  uf  our  Code  provid- 
ing simply  for  a  new  trial,  but  under  the 
paragraph  which  relates  to  the  proceed- 
ings to  reverse,  vacate,  or  modify  judg- 
ments and  orders  In  the  courts  In  which 
they  are  rendered.  This  paragraph  pro- 
vides for  rcyersing  or  vacating  Judgments 
— First,  by  new  trial  under  section  SIO  of 
tbe  Code  of  Civil  Procedure;  and,  sec- 
oad,  by  new  trial  under  section  ^6  of  the 
Code:  and  also  provides,  third,  for  vacat- 
ing judguients  tor  mistake,  neglect,  or 
omission  of  tbe  clerk,  or  irregularity  in 
obtaining  a  Judgment  or  order;  and, 
tbartb,  for  vacating  a  jndgment  obtained 
by  fraud  practiced  by  the  successful  party 
in  obtaining  the  judgmen t  or  urrler.  An 
examination  of  tbe  statutes  aatisfles  ns 
that  the  order  complained  of  waa  not, 
strictly  speaking,  tbe  granting  of  a  new 
trial.  It  was  an  order  vacating  tempo- 
rarily a  Judgment  had  in  a  case,  for  tbe 
purpose  of  letting  the  defendant  therein 
interpose  bis  defense,  which  be  says  be 
was  prevented  from  makiug  by  the  plain- 
tiff in  said  cause.  It  would  seem  from  the 
character  and  effect  of  the  order  that  it 
was  not  final.  Tbe  order  simply  opens 
tbe  Judgment,  and  lets  tbe  defense  in. 
The  plaintiff  is  not  required  to  make  bis 
case  over  again  as  in  a  new  trial.  His 
case  stands,  and.  If  the  defense  fail,  bis 
Judgment  is  nnaffected  by  the  proceeding. 
Tbe  vacation  of  tbe  Judgment  is  not  ab- 
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solute,  but  merely  temporary,  tbe  lien 
thereof  remaining  undisturbed  all  the 
while,  1(  the  defense  fall.  Further  proceetl- 
InKS  must  be  had,  tbe  defense  must  be 
heard,  before  the  status  of  the  judgment  is 
finally  determined,  and  until  it  Is  deter- 
mined there  la  nothing  from  which  error 
will  lie.  It  in  therefore  recommended  that 
this  case  be  dismissed. 

Prr  Curiam.  It  Is  so  ordered ;  all  the 
justices  concurring. 

ON  RBHEABINS. 

(July  H,  1891.) 

Per  Curiam.  It  is  Insisted  that  the 
original  opinion  handed  down  in  this  case 
is  erroneous,  because  subdivision  2  of  sec- 
tion 542  of  the  Civil  Code  authorizes  the 
supreme  court  to  reverse,  vacate,  or  mod- 
ify an  order  that  gran  ts  or  refuses  a  new 
trial.  It  is  further  insisted  that  a  new 
trial  has  been  granted  in  this  case  within 
the  terms  of  section  542  of  tbe  Civil  Code, 
and  therefore  that  error  to  this  court  will 
He  therefrom.  Said  section  542  does  not 
embrace  orders  of  the  district  court  vacat- 
ing orsuspeudlng  temporarily  only  a  Judg- 
ment under  the  provisions  of  sections  56S, 
570.  572,  and  573  of  the  avil  Code.  Unless 
the  fraud  alleged  in  the  petition  in  this 
case  shall  be  sustained  upon  tlietrial  there- 
of, the  original  Judgment  will  stand  as  if 
never  suspended,  and  may  be  enforced  as 
it  this  proceeding  had  never  been  institut- 
ed. Section  568  of  the  Civil  Code  is  similar 
to  section  534  of  tbe  Civil  Code  of  Ohio, 
and  the  decisions  of  that  state  upon  the 
construction  of  the  provisions  of  that  sec- 
tion and  the  following  sections  can  becon- 
snlted  with  profit.  Subdivision 4 of  section 
668,  authorizing  a  statutory  petition  to 
set  aside  a  judgment  "for  fraud  practiced 
by  the  successful  party  In  obtaining  the 
judgment, "  does  not  impair  the  common- 
law  right  to  makea  motion,  in  proper  time 
and  form,  to  set  aside  judgments  at  law  ; 
nor  does  it  deny  the  right  to  file  a  petition, 
to  impeach  judgments,  as  in  chancery,  for 
fraud ;  but  it  is  a  cumulative  statutory  sub- 
Htltute  for  such  motion  and  petition. 
Wheeler  v.  White.  4  West.  Law  Month.  110. 
When  the  existence  of  a  ground  to  vacate 
or  modify  a  Judgment  is  decided  in  favor 
of  the  petitioner,  under  section  .571  of  the 
Civil  Code,  the  case  is  not  yet  reached  for 
a  final  Judgment  of  vacation  or  modifica- 
tion. If  tbe  petition  be  filed  by  the  defend- 
ant In  the  original  action,  it  must  be  ad- 
Judged  that  there  Is  a  valid  defense  to  the 
action.  Section  572,  Civil  Code.  "In  order 
that  tbe  validity  of  the  defense  may  be 
adjudged,  an  issue  or  Issues  should  be 
made  up  by  proper  pleadings.  If  tbe  pro- 
ceeding to  vacate  or  modify  be  by  motion, 
tbe  defendant  should  be  required  to  file  his 
answer  to  theoriginal  petition,  with  leave 
to  the  plaintiff  to  reply.  If  the  proceeding 
be  by  petition,  in  which  the  matters  of 
defense  are  set  forth  In  issuable  form,  it 
would  be  sufficient,  no  doubt,  to  talce  is- 
sue thereon  by  reply  or  demurrer.  When 
the  issue  Is  thus  made  up.  It  should  be 
tried  as  in  other  cases.  Frazier  v.  Will- 
iams, 24  Ohio  St.  625.  After  such  trial, 
and  not  before,  tbe  court  is  authorized  to 
render  a  final  Judgment  or  order  of  vaca- 


tion or  modification  of  the  original  Judg- 
ment. "  Fullenwider  v.  Ewlng,  30  Kan.  16. 
1  Pnc.  Rep.  300;  Meixell  y.  Kiriipatrick,  25 
Kan.  15;  Taylor's  Ann.  Civil  Code  Pr.  238, 
241,  and  cases  there  cited;  Ames  v.  Brins- 
den,  2.')  Kan.  746;  Yaple'a  Code  Pr.  &  Prec. 
608,  609;  Watson  v.  Paine,  25  Ohio  St.  340. 
If  the  alleged  fraud  of  the  plaintiff  in  the 
original  action  Is  clearly  established,  then 
the  trial  court  will  be  authorized  to  malce 
a  final  order  of  vacation  of  the  original 
judgment,  not  otherwise.  If  the  alleged 
defense  of  fraud  falls,  the  petition  or  ap- 
plication to  vacate  the  original  judgment 
must  be  dismissed,  and  the  original  Judg- 
ment will  be  enforced  as  rendered.  As  was 
said  in  Fullenwider  v.  Swing,  SO  Kan.  15, 
1  Pnc.  Rep.  300:  "In  one  sense,  this  pro- 
ceeding may  be  considered  as  a  mera  inci- 
dent to  the  original  action,  or  as  a  pro- 
reeding  belonging  to  and  growing  out  of 
the  original  action,  but,  In  another  sense, 
it  must  be  considered  as  an  action  Itself. 
•  •  •  Such  a  proceeding,  upon  such  peti- 
tion, partakes,  to  a  very  great  extent,  of 
the  nature  of  a  suit  in  equity  to  vacate  or 
set  aside  a  Judgment  for  fraud  or  otherwise ; 
and,  if  the  proceeding  itself  does  not  arise 
to  the  grade  or  dignity  of  an  action,  it 
partakes,  to  a  very  great  extent,  of  the 
nature  of  an  action.  In  section  4  of  the 
Civil  Code  it  is  stated  that 'an  action  la 
nn  ordinary  proceeding  in  a  court  of  jus- 
tice, by  which  a  party  prosecutes  another 
party  for  the  enforcement  or  protection 
of  a  right,  the  redress  or  prevention  of  a 
wrong,  or  the  punishment  of  a  public 
offense.'  Does  not  the  present  proceeding 
come  within  this  dpfinltion?  Fullenwider 
had  a  right  in  the  original  action  to  bare 
the  same  tried  fairl.y,  and  without  deceit 
or  fraud  or  perjury.  Tha  t  right,  he  alleges, 
was  violated,  and  by  means  of  this  pro- 
ceeding he  seeks  redress.  Does  not  this 
answer  the  description  of  an  actiou?  But 
whether  this  proceeding  is  an  action,  or  a 
mere  special  proceeding  in  another  action, 
we  think  it  partakes  of  the  nature  of  an 
action,  and  should  be  tried  by  legal  evi- 
dence, just  as  real  actions  are  tried,  and 
not  upon  affidavits,  as  is  usually  the  case 
with  respect  to  mere  motions."  "A party 
may  have  a  good  defense  to  an  action, 
but,  if  he  tail  to  make  such  defense  when 
the  case  is  called  for  trial,  he  will  not  be 
permitted  to  come  in  weeks  afterwards, 
and  say  that  the  Judgment  was  wrong, 
and  ought  to  be  set  aside,  simply  because 
he  had  a  good  defense.  Tbe  same  rule 
applies  to  an  order."  Code,  §  568:  Iliff  v. 
Arnott,  31  Kan.  672,  3  Pac.  Rep.  525.  But, 
of  course.  If  a  party  Is  prevented  by  fraud 
from  making  his  defense,  the  original 
judgment  cannot  stand.  In  Soper  v.  Med- 
berry,  24  Kan.  128,  the  question  here  dis- 
cussed and  decided  was  not  preijented. 
Indeed,  it  was  not  necessary  to  do  so  in 
that  case,  in  view  of  the  decision  rendered. 
The  rehearing  will  be  denied. 


YoBBA  V.  DOBNER.     (No.  14,148.) 
{Supreme  Court  of  Calif  omia.    July  23, 1891.) 

Cost  Bill — ^Verification — Ordbr  to  Strikb  Oot 
— Whethek  Appealable. 
1.  Code  Civil  Proc.  Cal.  §  1033,   requiring  a 
cost  bill  to  be  "verified  by  the  oath  ol  Uie  party, 
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or  his  attamey  or  agent,  or  by  the  clerk  of  his 
attorney, "  Is  sufBolently  complied  with  when  the 
affidavit  is  made  by  one  who  is  familiar  with  the 
facta,  and  assisted  at  the  trial,  although  not  an 
attorney  of  record. 

3.  An  order  striking  out  a  cost  bill  sabse- 
quent  to  the  rendition  and  entry  of  the  Judgment 
is  appealable,  and  can  be  reviewed  without  an 
appeal  from  the  judgment 

Department  1.  Appeal  from  snperior 
tourt.  Orange  county;  J.  W.  Towneb, 
Jud^e. 

Brousseau,  Batch  A  Thomas,  for  appel- 
lant.    Victor  MoDtffOiuery.lorrespoudent. 

Patbrsun,  J.  This  1b  an  appeal  from 
an  order  striking  out  the  defendant's  mem- 
orandum o!  coats  on  the  ground  that  it 
was  not  "verified  by  the  oath  of  the  par- 
ty, or  hlB  attorney  or  agent,  or  by  the 
clerk  of  his  attorney,"  as  required  by  the 
provisions  of  section  1033,  Code  Civil  Proc. 
The  judgment  was  entered  In  the  court  be- 
low on  July  24,  1890,  and  the  order  strik- 
ing out  the  cost  bill  was  made  on  August 
21, 1890.  The  order  is  therefore  appeala- 
ble, and  can  be  reviewed  without  an  ap- 
peal from  the  judgment.  Empire  Oold 
MIn.  Co.  T.  Bonanza  Qold  Min.  Co.,  67 
Cal.  406,  7  Pac.  Rep  810.  The  motion  to 
dismiss  the  appeal  is  denied.  We  think 
the  court  erreil  In  its  ruling.  The  memo- 
randum was  verified  by  Mr.  West,  a  mem- 
ber of  the  bar  of  Orange  county.  Mr. 
West  was  not  an  attorney  of  record,  but 
be  assisted  In  the  trial  of  tbe  cause,  and 
participated  in  the  examination  of  wit- 
nesses and  in  the  argument  to  the  jury. 
Being  tbe  local  attorney,  be  doubtless 
knew  more  about  the  costs  and  disburse- 
ments than  the  attorneys  of  record,  who 
resided  in  the  city  of  Los  Angeles.  Tbe 
statute  does  not  say  that  the  attorney 
verifying  the  memorandum  must  be  the 
attorney  of  record,  and  there  is  no  reason 
lor  such  a  requirement.  The  object  of  the 
statute  is  to  allow  either  the  party  or 
some  representative  who  may  be  more 
familiar  with  the  facta  to  verify  tbe  items 
of  the  bill.  Formerly  the  statute  required 
that  the  memorandum  should  be  verified 
by  the  oath  of  tbe  party.  The  court  held 
that  it  could  be  done  by  his  attorney,  tbe 
legislature  having  intended  no  doubt  to 
permit  any  one  having  knowledge  of  the 
facts  to  verify  the  account.  Burnbam  v. 
Hays,  8  Cal.  119.  That  is  certainly  what 
was  intended  by  the  legislature  in  the 
enactment  of  the  statute  now  in  force. 
The  order  Is  reversed,  with  directions  to 
hear  the  motion  to  tax  costs  on  any  other 
grounds  numed  therein,  hut  to  overrule 
tbe  objection  we  have  considered, 

Weconcur:    Harrison, J,;  Garoottb,J. 


(90  Cal.  323) 

Brison  v.  Brison.    (No.  14,031. )i 
{aupreme  Court  of  Calijomia.    July  28, 1891.) 

COMSTBUCTl  VE  TRUSTS— FBAUD—TlNDnE  I^FLUBNOB 

— PiNDixos — New  Triai,— Review  on  Appeal. 
1.  On  the  trial  of  an  action  by  a  husband  to 
compel  his  wile  to  convey  certain  property  to 
bim  he  testified  that,  several  years  before,  being 
about  to  be  absent  for  several  years,  and  wish- 
ing to  provide  for  her  in  case  of  bis  death,  he 
bad  conveyed  to  her,  instead  of  making  a  will, 
certain  lands,  induced  by  his  confidence  in  her; 

'Rehearing  denied. 


that  she  promised  to  reconvev  same  to  him  Inthv 
event  of  his  return;  and  that  he  Intended  that 
she  should  receive  a  beneficial  Interest  therein 
Id  case  he  should  die  before  returning.  The  law- 
yer who  drew  the  deed  swore  that  he  stated  to 
ner  the  reasons  why  her  husband  was  about  to 
make  the  deed,  and  that  she  promised  to  recon- 
vey  to  him  on  his  return.  HeLd  snfBcient  to  sup- 
port a  finding  that  plaintiff  was  induced  to  make 
such  deed  by  his  confldanoe  in  bis  wife,  and  that 
he  made  it  with  the  distinct  understanding  that 
In  the  event  ot  his  return  she  would  reconvey  the 
property  to  him,  and  that  she  was  to  receive  a 
beneficial  interest  therein  only  in  case  he  died 
before  returning. 

a.  Under  Civil  Code  Cal.  {  1576,  which  defines 
undue  infiuenco  as  the  use,  by  one  i  a  whom  a  con- 
fidence is  reposed  by  another,  of  such  confidenoe 
to  obtain  an  unfair  advantage  over  him,  the  sub- 
sequent refusal  of  the  wife  to  reconvey  said  prop- 
erty was  a  betrayal  of  her  husband's  confidence, 
and  constituted  a  constructive  fraud. 

8.  The  finding  of  the  trial  court  is  presumed 
to  be  correct  on  appeal,  and  the  burden  of  proof 
is  upon  the  appellant  to  show  error  therein;  and, 
if  the  language  of  a  finding  is  snsceptible  of  two 
constructions,  the  appellate  court  will  give  to  it 
that  construction  which  is  supported  by  the  evi- 
dence, rather  than  one  not  so  supported. 

4.  Where  the  complaint  alleged  both  actual 
and  constructive  fraud,  and  the  court  makes  a 
finding  of  constructive  fraud,  failure  to  make 
any  finding  as  to  aotnai  fraud  is  immaterial, 
since  such  finding,  if  made  in  favor  of  either 
party,  could  in  no  way  affect  the  verdict. 

6.  Under  Code  Civil  Proc.  SS  656,  657,  defin- 
ing a  new  trial  as  "a  re-ezamination  of  an  issue 
of  fact  in  the  same  court  after  a  trial  and  decis- 
ion, "  and  authorizing  a  new  trial  in  certain  cases 
in  order  to  vacate  "the  former  verdict  or  other 
decision, "  the  supreme  court,  upon  an  appeal 
from  an  order  denying  a  new  trial,  can  consider 
only  the  sufBcienoy  of  the  evidence  to  support 
the  findings,  and  not  the  sufficiency  of  the  find- 
ings to  support  Uie  judgment. 

In  bank.  Appeal  from  snperior  court, 
Sacramento  county ;  Philip  W.  Kktsbb, 
Judge. 

Action  to  compel  the  conveyance  of  cer- 
tain lands  by  one  Brison  against  bis  wife. 
Judgment  for  plaintlfl.  Defendant  ap- 
peals from  an  order  denying  a  new  trial. 
.-Affirmed. 

A.  L.  Hart,  lor  appellant.  A.  i*.  Catltn 
and  Add.  C.  Hinkson,  lor  respondent. 

Harrison,  J.  Upon  the  former  appeal 
In  this  case  (75  Cal.  525,17  Pac.  Rep.  689)  It 
was  held  that  tbe  facts  alleged  in  tbecom- 
plalnt  entitled  the  plaintlB  to  tbe  relief 
sought,  as  well  npon  tbe  ground  ot  cun- 
strnctive  fraud  on  the  part  of  tbe  defend- 
ant, arising  out  ot  tbe  violation  of  tbe 
confldpntial  relations  between  her  and  the 
plaintiff,  as  upon  the  ground  of  the  actual 
fraud  ailcKed,  and  tliat  tbe  demurrer  to 
tbe  complaint  should  have  been  overruled. 
After  the  cause  bad  been  remanded  to  the 
court  below,  tbe  defendant  answered  tbe 
complaint,  denying  all  tbe  allegations  ot 
actual  fraud,  and  alleging  that  the  con- 
veyance to  her  by  the  plaintiff  was  made 
with  the  intent  to  vest  her  with  the  abso- 
lute title  to  the  property.  Upon  the  trial 
of  the  cause  judgment  was  rendered  in  fa- 
vor of  the  plaiutitf,  and,  tbe  defendant's 
motion  tor  a  new  trial  having  been  de- 
nied, an  appeal  has  been  taken  from  that 
order,  but  no  appeal  has  been  taken  from 
tbe  judgment. 

1.  Upon  an  appeal  from  an  order  deny- 
ing  a  new  trial  this  court  cann^^  Qoa^jd^r 
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tbe  safBciency  ot  either  the  complaint  or 
ot  tbe  flodinge  to  support  tbe  judgment. 
"A  new  trial  Is  a  re-exam) nation  of  an 
issue  of  fact  in  the  same  court  after  a  trial 
and  decision,"  (Code  Wvll  Proe.  §  656,)and 
ts  authorized  for  the  purpose  of  vacating 
the  former  verdict  or  other  decision,  (sec- 
tion 657.)  The  "decision"  which  maybe 
thus  vacated  is  that  which  was  given  up- 
on the  original  trial  of  the  question  of  fact, 
(section  632,)  and  upon  which  the  Judg- 
ment is  to  be  entered.  Tbe  provision  that 
tbe  Judgment  is  to  be  entered  "upon"  the 
decision  (section  633)  implies  that  itissub- 
seqnent  to  and  dependent  on  the  decision. 
Tbe  Judgment  itself  can  he  reviewed  only 
by  a  direct  appeal,  (Id.  §  936,)  taken  alter 
Its  entry,  (section  939.)  The  proceedings 
lor  a  new  triul  are,  however,  entirely  in- 
dependent of  the  entry  of  the  jndgment, 
and  may  be  Inntltuted  either  before  or  aft- 
er Its  entry,  and  even  while  an  appeal 
from  the  judgment  is  pending;  and  the 
motion  may  be  granted  even  after  the 
Judgment  bus  been  affirmed  on  appeal. 
If  granted,  the  decision  is  vacated,  and 
necessarily  the  judgment  dependent  there- 
on falls  with  it.  Spanagel  v.  Dellinger, 
84  Cal.  476.  "Under  our  system,  from  the 
entry  of  the  verdict  or  filing  of  tbe  find- 
ings of  tbe  court,  tbe  motion  for  new  trial 
Is  a  kind  of  episode,  or,  in  a  certain  sense, 
collateral  proceeding;  a  proceeding  not  in 
the  direct  line  of  the  Judgment,  for  the 
Judgment  may  be  at  once  entered,  and 
even  executed,  while  a  motion  for  a  new 
trial  is  pending  in  an  independent  line  of 
proceeding,  which  ends  in  an  order  review- 
able on  an  independent  appeal.  The  mo- 
tion may  be  heard  and  decided,  and  an  ap- 
peal taken  on  its  own  independent  record, 
while  the  proceedings  on  and  subsequent 
to  tbe  judgment  may  be  still  regularly  go- 
ing on,  and  even  an  independent  appeal 
taken  in  that  line."  Spanagel  v.  Delling- 
er, 38  Cal.  2S4.  "The  question  whether  the 
Judgment  is  authorized  by  the  pleadings 
or  findings  cannot  be  agitated  on  the 
motion  for  a  new  trial,  for  it  is  not  In- 
volved In  a  re-ezaraination  of  the  issues  of 
fact.  Tbe  Code  has  provided  other  and 
sufficient  modes  for  the  determination  of 
both  branches  ot  that  question,  and  it  Is 
very  clear  that  the  question  whether  the 
issues  of  tact  were  correctly  found  does 
not  depend  in  any  manner  on  the  ques- 
tion whetb.'ir  a  pleading  states  sufficient 
facts  to  entitle  a  party  to  the  relief  grant- 
ed by  tbe  Judgment,  or  whether  the  issues 
astound  sustain  the  judgment."  Martin 
V.  Matfield,  49  Cal.  46;  In  re  Doyle's  Es- 
tate, 73  Cal.  671, 15  Pac.  Eep.  123.  It  fol- 
lows that,  as  upon  this  appeal  we  can 
only  review  the  action  of  the  court  below, 
we  cannot  consider  whether  the  findings 
are  sufficient  to  sustain  the  judgment,  and 
that  our  examination  of  the  evidence  is 
limited  to  a  consideration  of  its  sufficiency 
to  sustain  the  findings  of  fact. 

2.  When  upon  tbe  trial  of  a  cause  the 
conrt  renders  its  decision  without  making 
findings  upon  all  the  material  issues  pre- 
sented by  the  pleadings.  It  is  held  that 
such  decision  can  be  reviewed  upon  a  mo- 
tion for  a  new  trial.  Knight  v.  Roche,  56 
Cal.  15.  In  snch  a  case  there  has  been  a 
mistrial,  and  the  decision,  having  been 


rendered  before  the  case  has  been  fully 
tried,  is  considered  to  have  been  a  decis- 
ion "against  law."  It  will  be  observed, 
however,  that  this  rule  Is  applicable  only 
in  a  case  where  the  issuefi  upon  which  there 
Is  no  finding  are  "material;"  that  is, 
where  a  finding  upon  such  issues  would 
have  tbe  effect  to  countervail  or  destroy 
the  effect  of  the  other  findings.  If  a  find, 
ing  upon  such  Issues  wuuld  not  have  this 
effect,  the  issues  cannot  be  regarded  as 
material,  and  tbe  failure  to  make  a  finding 
thereon  would  not  be  prejudicial.  Mc- 
Courtney  v.  Fortune,  57  Cal.  619.  If  the 
findings  which  are  made  are  of  such  a 
character  as  to  dispose  of  Issues  which  are 
sufficient  to  uphold  the  judgment,  it  is  not 
a  mistrial  or  against  law  to  fall  or  omit 
to  make  findings  upon  other  Issues, 
which,  If  made,  would  not  invalidate  the 
Judgment.  If  the  issue  presented  by  tbe 
answer  Is  snch  that  a  finding  upon  It  in  fa- 
vor of  the  defendant  would  not  defeat  the 
plaintiff's  right  of  action,  a  failure  to 
make  such  finding  is  immaterial.  Fon- 
taine v.  Railroad  Co.,  M  Cal.  664.  It  the 
complaint,  as  in  the  present  Instance,  sets 
forth  two  or  more  grounds  for  relief,  ei- 
ther of  which  is  sufficient  to  support  a 
judgment  in  favor  of  tbe  plaintiff,  a  find- 
ing upon  one  of  such  issues  is  sufficient, 
and  a  failure  to  find  upon  the  other  does 
not  constitute  a  mistrial,  or  render  tbe  de- 
cision "against  law."  In  view  of  these 
principles,  the  failure  of  the  court  to  make 
a  finding  upon  the  Issue  of  actual  fraud  is 
not  a  ground  for  vacating  Its  decision  un- 
less u  finding  upon  that  Issue  in  favor  ot 
tbe  defendant  would  have  the  effect  to 
modify  or  overcome  its  other  findings. 
Inasmuch  as  it  was  held  npon  the  former 
appeal  in  this  case  that  tbe  plaintiff  was 
entitled  to  the  relief  sought  by  him  upon 
tbe  ground  of  constructive  fraud  arising 
out  of  the  breach  by  the  defendant  of  tbe 
confidential  relations  existing  between 
them,  even  if  no  actual  fraud  bad  been  al- 
leged, the  failure  to  make  a  finding  upon 
the  issue  of  actual  fraud  is  Immaterial. 
If  such  finding  had  been  made  In  favor  ot 
the  defendant,  it  would  not  have  im- 
paired the  effect  of  the  finding  opon  the 
issue  of  constructive  fraud,  and,  if  made 
against  her,  it  would  have  only  given  ad- 
ditional support  to  the  judgment. 

S.  The  pialntift  alleged  in  the  complaint 
"that  he  had  at  all  times  confidence  In  his 
said  wife,  the  defendant,  and  her  devotion 
and  fidelity  to  liim,  until  he  returned  home" 
In  September.  1886;  and  that  he  "was  in- 
duced to  and  did  make"  the  deed  to  her, 
"having  confidence  In  bis  said  wife,  the 
defendant,  and  in  her  said  representation 
and  promise,  [to  reconvey  to  him  upon  re- 
quest,] and  relying  upon  the  same."  The 
only  denial  of  these  allegations  by  the  de- 
fendant is  the  denial  that  the  plaintiff  was 
induced  to  make  the  said  deed  to  her  "by 
reason  of  any  confidence  in  any  represent 
tation  or  promise  of  this  defendant,  or  re- 
lying upon  the  same.  "The  relation  of  hus- 
band and  wife  between  the  parties  Is  ad- 
mitted, and  also  that  the  plaintiff  had  at 
all  times  confidence  in  his  wife,  and  in  her 
devotion  and  fidelity  to  him,  and  that  he 
made  the  deed  to  her  relying  upon  that 
confidence. 
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court  Bald,  (76  Cal.  529, 17  Fac.  Rep.  691:) 
"The  relation  ol  the  parties  to  each  other, 
therefore,  was  confidential  In  fact  as  well 
as  In  the  law.  The  plaintiff  was  induced 
to  make  the  deed  by  the  confidence  which 
he  bad  in  hla  wife,  and  the  belief  thereby 
engendered  that  she  would  perform  her 
promise.  But  tor  that  be  would  not  have 
made  it.  The  betrayal  ol  such  confldence 
is  constructively  fraudulent,  and  gives  rise 
to  a  constructive  trust.  This  is  independent 
of  any  element  of  actual  fraud."  At  the 
trial  tbeplalntlB  testified  that  in  May,  1881, 
be  was  about  to  go  to  Arizona,  to  be  ab- 
Hent  from  California  for  several  years,  and, 
being  solicitous  that  in  case  of  his  death 
his  wife  might  enjoy  this  property,  went 
to  consult  an  attorney  In  reference  to  the 
matter,  and  in  consequence  of  a  sugges- 
tion by  the  attorney  he  determined  to 
make  the  deed  in  question,  instead  of  a 
will.  **I  started  away  from  the  State 
House  Hotel  on  K  street  for  the  purpose 
of  seeing  a  lawyer.  While  I  was  getting 
my  boots  blacked  on  J  street,  Mr.  Addi- 
son C.  Hlnkson  came  along.  I  hailed  him, 
and  told  him  thati  was  going  to  Arizona, 
and  the  chances  were  that  I  might  get 
killed,  and  I  wanted  to  leave  my  family 
safe,  and  desired  him  to  make  my  will. 
He  studied  a  little  while,  and  said, 'Tou 
had  better,  under  those  circumstances, 
make  a  deied,  if  you  have  implicit  confl> 
dence  tbat  your  wife  will  deed  It  back  to 
you.'  Isaid:  'MyGod.if  I  could  not  have 
confldence  In  my  wife,  who  in  the  world 
would  I  have  confidence  in  ?'  Isald:  '  Cer- 
tainly i  I  have  the  utmost  confidence  in 
her.  When  can  yon  attend  to  the  matter?' 
He  said, 'Right  off.'  I  said,  'I will  go  and 
get  my  wife,  and  come  over.'  I  had  never 
spoken  to  her  up  to  this  time,  or  to  any 
human  being,  about  making  a  will,  or 
about  making  a  deed.  I  went  over  and 
got  ber,  and  on  the  way  down  told  ber 
the  whole  circumstances.  She  said  to  me 
that  I  had  better  notdo  it,  and  I  said  that 
I  would.  Mr.  Hlnkson  stated  the  whole 
matter  to  ber,  and  she  said  that  she  did 
not  want  me  to  do  it,  but  said  that  she 
would  deed  it  back  to  me.  Mr.  Hlnkson 
sat  down  and  wrote  the  deed,  and  I  gave 
him  a  description  of  the  premises.  I  then 
signed  the  deed,  and  she  went  back  to  the 
State  House,  and  I  went  to  the  recorder's 
office  and  filed  the  deed.  When  1  was  on 
the  way  down  with  the  defendant  to  Mr. 
Hinkson'H  office  she  said  she  did  not 
want  me  to  deed  it  to  ber,  and  she  prom- 
ised to  deed  it  back  to  me.  She  made  the 
same  promises  In  the  ofllce  of  Mr.  Hlnk- 
son, in  bis  presence.  Mr.  Hiukson  stated 
tbe  matter  exactly,  and  advised  the  mak- 
ing of  a  deed  Instead  of  a  will.  It  was 
through  Mr,  Hlnkson  that  I  made  the  deed 
instead  of  the  will.  I  had  Intended  to 
make  a  will."  On  cross-examination  the 
plaintiff  testified:  "The  idea  of  making  a 
will  Just  struck  my  mind,  and  I  started 
over  to  see  a  lawyer,  and  called  Hlnkson 
to  me.  I  told  blm  I  was  coming  to  see 
bim  about  making  a  will,  as  I  thought  J 
might  be  killed.  He  said:  'If  you  Iiave 
Implicit  confidence  in  your  wife,  deed  it  to 
her;'  and  Isaid:  'I  have  implicit  confi- 
dence in  her.'  When  I  saw  Mr.  Hlnkson  I 
told  blm  the  reason  I  wanted  blm  to  make 


a  will ,  so  that  In  case  of  my  death  the  pub- 
lic administrator  would  not  get  hold  of 
my  property,  and  squander  it;  and  he 
then  said:  'It  you  would  make  a  deed 
they  could  not  get  bold  of  it.  and  things 
would  go  right  along,  and  nobody  would 
touch  the  property.  But,' he  said. 'they 
might  get  hold  of  the  will.'  I  Intended  to 
pass  the  estate  to  ber,  so  that  in  case  of 
my  death  there  would  be  no  administra- 
tion, and  It  would  be  her  property,  and 
nobody  could  take  it  from  her.  I  Intend- 
ed the  property  to  be  hers  in  case  of  my 
death.  I  <ud  tbat  on  Mr.  Hinkson's  ad- 
vice, and  then,  after  I  met  him,  I  went 
over  and  told  my  wife  what  I  intended  to 
do.  I  had  made  np  my  mind  to  do  so  be- 
fore I  saw  her.  I  did  not  wait  to  get  any 
promise  from  her.  It  she  bad  told  me  she 
would  not  give  me  back  the  deed  when  I 
came  back  I  would  not  have  given  it  to 
her  at  all.  I  would  not  have  deeded  it  to 
her  but  for  her  promise.  I  bad  made  up  my 
mind  that  if  she  would  agree  to  give  It 
back  to  me  I  would  give  it  to  her.  I  had 
confidence  in  her  word,  and  I  thought  she 
would  do  it.  She  did  agree  to  do  it.  She 
told  me  she  would  on  the  way,  and  told 
me  In  Hinkson's  office.  When  we  got  tu 
the  office  Mr.  Hlnkson  went  over  the  same 
thing,  and  she  i*epeated  it  to  me  in  the 
ofiSce.  He  told  her  what  he  had  said  to 
me,  and  sbe  said  then  that  she  would.  He 
told  her  tbat  I  bad  told  bim  that  I  wait 
going  to  make  a  will,  and  he  had  advised 
me  it  was  better  to  make  a  deed,  if  she 
would  deed  it  back  again,  and  he  stated 
the  reasons.  She  spoke,  and  said  certain- 
ly she  would;  but  sbe  did  not  want  me  to 
deed  it  to  ber  at  all,  and  said  I  had  better 
not  do  it. " 

Mr.  Hlnkson,  in  his  testimony,  stated : 
"I  said  to  Mrs.  Brison  that  her  husband 
had  said  to  me  that  be  desired  to  make  a 
will,  and  will  bis  property;  that  he  waa 
going  to  Arizona,  and,  that  being  a  rough 
country  down  there,  he  did  not  know 
what  might  happen  to  him,  and  wanted 
to  arrange  it  so  that  bis  wife  could  have 
his  property  in  the  eventof  his  death ;  and 
I  asked  him  the  question,  why  might  be 
not  make  ber  a  deed  to  the  property,  and 
be  asked  me  if  I  could  do  that,  and  I  said : 
'Yes,  yon  can  do  that  11  you  have  implicit 
confldence  in  your  wile  that  she  will  deed 
the  property  back  to  you  when  you  re- 
turn, and  so  desire  it.'  I  told  her  that  Mr. 
Brison  had  answered  me  that  he  had  un- 
limited confidence  in  her,  and  was  satisfied 
sbe  would  deed  It  back  to  him  it  be  re- 
turned, and  aodesired  Itreconveyed.  Mrs. 
Brtson  answered  me  that  Mr.  Brison  knew 
very  well  that  she  would  deed  It  back  to 
blm  11  ho  asked  her  to  do  so.  There  waa 
some  other  conversation  in  which  Mr. 
Brison  joined,  and  Mrs.  Brison  made  the 
statement:  'Of  course.  If  he  wanted  her 
to  deed  It  back  to  him  sbe  would  deed  it 
on  his  return.'  Whereupon  I  drew  a  deed, 
and  Mr.  Brison  signed  it,  and  I  took  the 
acknowledgment  and  returned  it  to  Mrs. 
Brison,  and  I  think  she  gave  it  to  Mr.  Bri- 
son to  be  placed  on  record. " 

Upon  the  evidence  on  this  subject,  the 
court,  after  finding  the  intention  of  the 
plaintiff  to  go  to  Arizona,  further  found: 
"Upon    coming   to    said   determinatloa, 
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plalntUt  at  first,  Id  view  of  the  personal  risk 
and  dangers  ot  said  proposed  andertalc- 
Infc,  intended  and  proposed  to  make  a 
will,  and  thereby  to  beqaeath  aod  devise 
all  bis  estate,  real  and  persouni,  to  tbe  de- 
fendant; and,  fur  tbe  purpose  of  having 
rach  will  prepared,  plaintiff  consulted  an 
attorney  at  law.  and  informed  blm  of  bis 
said  intention  and  desire,  and  thereupon 
said  attorney  advised  him  tbat  tbe  ex- 
pense of  probating  such  will,  as  well  as 
the  trouble  ol  administering  upon  bis  es- 
tate, to  his  wife,  the  defendant,  conld  be 
saved  by  making  a  deed  absolute  in  form 
to  her,  if  he  had  confidence  in  her,  and  be- 
lieved that  she  would  reconvey  the  prop- 
erty to  him  on  bis  return  from  Arizona,  if 
he  should  return  home  alive.  Thereupon 
tbe  plalntifl  proposed  to  his  said  wife,  the 
defendant,  to  make  a  deed  absolute  in 
form  to  her  for  said  lands  upon  condition 
that  she  would  reconvey  the  same  to  him 
if  he  should  return  home,  and  request  the 
same;  that  thereupon,  In  the  presence  of 
said  attorney,  the  said  ddendant  repre- 
sented to  and  promised  the  plaintiff  that 
if  be  would  make  and  deliver  to  her  a  deed 
absolote  in  form  for  said  land  she  wonld, 
Qpon  bis  retom,  if  be  returned  from  Arizo- 
na, or  npon  his  request,  convey  the  land 
back  to  him ;  and  tbe  said  plaintiff  then 
and  ttiere.  having  confidence  in  his  said 
wife,  the  defendant,  and  in  her  said  repre- 
seotatlon  and  promisee,  and  relying  upon 
tbe  same,  and  to  save  the  expense  ol  pro- 
bating such  proposed  will  and  of  adminis- 
tration rpon  bis  estate  in  the  event  of  his 
death  while  absent,  was  induced  to  and 
did  make  a  deed  absolute  in  form  of  said 
land  to  tbe  defendant,  instead  ot  making 
said  will,  npon  the  conditions,  and  witE 
this  distinct  understanding  between  them, 
tbat  if  he  should  return  from  Artaona,  tbe 
defendant  would  convey  back  to  blm  tbe 
said  land. " 

It  is  alleged  on  behalf  of  the  appellant 
that  this  finding  is  not  Justified  by  tbe  evi- 
dence, inasmuch  as  it  is  la  effect  a  finding 
that  tbe  conveyance  was  made  in  pursu- 
ance of  an  agreement  therefer,  sesulting 
from  negotiations  between  the  parties 
wherein  the  plaintiff  was  induced  to  exe- 
cute the  deed  by  reason  of  some  act  ol  per- 
soasion  on  the  part  ot  tbe  defendant, 
whereas  tbe  evidence  established  tbat  the 
conveyance  was  a  voluntary  act  on  the 
part  ot  the  husband,  coupled  with  a  mere 
promise  on  The  port  ot  the  wife  that  she 
w«nld  reconvey  to  him  on  his  return  from 
Arizona.  It  may  be  conceded,  as  is 
claimed  by  the  appellant,  tbat  the  evi- 
dence of  a  verbal  agreement  between  hus- 
band and  wife  that  will  create  a  con- 
stroctlve  trost  should  be  clear,  satlRtacto- 
ry,  and  conclusive;  but  it  must  also  be 
conceded  tbat  whether  the  evidence iu  any 
case  is  of  this  character  must  be  deter- 
mined by  tbe  trial  court,  and  that  this 
court  must  accept  the  determination  ot 
tbe  trial  court  tbereou  as  conclusive.  In 
determining  whether  a  finding  Is  justified 
by  tbe  evidence  it  is  necessary  to  take  in- 
to consideration  ail  ot  tbeevidence,  rather 
than  certain  disconnected  portions  there- 
of. Tbe  finding  ol  tbe  trial  court  when 
brought  here  on  appeal  is  to  be  deemed 
correct,  rather  than  erroneous ;  and  it  is 
CaI.Bep.  Sft-28  P.— S7 


Incumbent  on  tbe  appellant  to  point  out 
tbe  error  and  show  the  particulars  wherein 
it  is  not  supported  by  tbe  evidence;  oth- 
erwise it  will  be  upheld  by  this  court.  If 
the  language  ot  a  finding  is  susceptible 
of  different  constructions,  one  of  which 
is  supported  by  the  evidence,  and  the  oth- 
er not,  this  court  will  give  to  the  lan- 
guage that  construction  which  finds  such 
support,  rather  than  a  construction  which 
wonld  have  the  effect  to  defeat  the  finding. 
It  clearly  appears  from  the  evidence 
berein  that  it  was  not  the  purpose  of  the 
plaintiff,  by  the  conveyance  which  he  then 
executed,  to  make  tbe  defendant  the  ab- 
solute owner  ol  the  property  conveyed  to 
her,  but  that  bis  sole  purpose  was  to 
place  it  temporarily  iu  her  name,  to  be 
held  In  trust  lor  him  until  bis  return  from 
Arizona;  and  that  only  in  case  of  his 
death  before  such  return  was  she  to  have 
the  beneficial  enjoyment  of  It.  His  state- 
ment: "I  Intended  to  pass  the  estate  to 
her,  so  that  in  case  ol  my  death  there 
would  be  no  administration,  and  It  would 
be  her  property,  and  nobody  conld  take  it 
from  her," — must  be  read  In  connection 
with  his  statement  Immediately  follow- 
ing: "I  Intended  the  property  to  be  hers 
In  case  ol  my  death;"  and  the  additional 
tact  must  also  be  considered  that  the 
original  purpose  In  his  mind  was  to  make 
a  will  in  her  favor,  and  that  this  purpose 
was  chansred  upon  the  suggestion  by 
his  attorney  that  the  object  he  had  In  view 
in  carrying  out  this  purpose  would  be  as 
well  effected  by  making  a  deed  to  her.  If 
he  had  Implicit  confidence  tbat  she  would 
deed  It  back  to  him.  The  confidence 
which  he  had  in  his  wife  was  the  induce- 
ment which  led  him  to  place  the  property 
In  her  name.  The  clause  In  the  finding 
that  tbe  plaintiff  was  "induced"  to  make 
the  deed  to  his  wife  does  not  necessarily 
tmply  any  act  ol  inducement  on  her  part. 
Tbe  court  does  not  find  tbat  she  did  or 
said  anything  with  the  purpose  of  induc- 
ing bim  to  make  theconveyanee,^-lt8  find- 
ing being  that  the  plaintiff  **  was  induced" 
to  make  the  conveyance  by  reason  ot  the 
confidence  which  hetaad  In  her,  and  in  her 
repreMentatlon  and  promisee;  and  that  his 

f)urpoBe  in  making  it  was  to  enable  her, 
n  case  of  his  death,  to  come  into  tbe  im- 
mediate enjoyment  ol  the  property.  The 
tact  tbat  as  soon  as  he  made  this  purpose 
known  to  her  she  advised  against  it,  and 
said  tbat  she  did  not  wish  him  to  do  it, 
but  that  she  would  deed  It  back  to  him, 
and  tbat  later  iu  tbe  day,  when  Mr.  Hink- 
son  recounted  to  her  the  interview  be- 
tween himself  and  her  husband,  she  an- 
swered blm  that  "Mr.  Brison  knew  per- 
fectly well  that  she  would  deed  it  back  to 
blm  it  he  asked  hertodo  so,"  wascalculat- 
ed  to  deepen  the  confidence  which  their 
relations  juMtlfied  him  in  reposing  in  her. 
This  promise  on  her  part  to  reconvey  is 
not  to  be  considered  as  the  consideration 
upon  which  the  plaintiff  agreed  to  make 
the  conveyance,  but  rather  as  an  assur- 
ance on  her  part  that  tbe  marital  confi- 
dence which  he  reposed  in  her  was  not 
misplaced;  and  the  "condition "  named  in 
the  finding,  upon  which  the  conveyance 
was  made,  is  to  be  regarded  rather  as  thtt 
expectation  springing  from    such    conflM 
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dence,  tban  a  limitation  upon  tbe  eatate 
which  the  defendant  was  to  receive  by  tbe 
conveyance. 

While  tbeee  acts,  it  the  plaintiff  bad 
been  dealing  with  a  stranger,  miKht  not 
create  an  euforcihie  trust,  yet  with  bis 
wife  they  did,  and  ber  subsequent  refusal 
to  reconvey  was  not  merely  the  breach  of 
an  agreement,  bat  was  the  betrayal  of  a 
confidence,  and  the  violation  of  a  trust, 
constituting  a  constructive  fraud,  which 
a  court  of  equity  will  remedy.  The  Influ- 
ence which  the  law  presumes  to  have  been 
exercised  by  one  spouse  over  the  other  is 
not  an  Influence  caused  by  any  act  of  per- 
snasion  or  importunity  but  is  that  influ- 
ence which  Is  superinduced  by  the  relation 
between  tbem,  and  generated  in  the  mind 
of  the  one  by  the  confiding  trust  which  he 
bas  in  tbe  devotion  and  fldelity  of  the  oth- 
er. Such  influence  the  law  presumes  to 
have  been  undue,  whenever  this  confidence 
is  subseqnt-ntly  violated  or  abused.  Civil 
Code,  §  1575,  Bubd.  1.  Reading  the  evi- 
dence in  the  light  of  the  relations  existing 
between  the  plaintiff  and  the  defendant, 
tand  of  the  confidence  wliich  the  plaintiff 
at  all  times  had  In  his  wife,  and  In  her  de- 
votion and  fldelity  to  hlra,  until  her  refus- 
al to  reconvey  the  property  to  him,  we 
tblnk  that  the  finding  of  the  court  is  fully 
Justified,  and  its  order  denying  a  new  tri- 
al is  afllrmed. 

We  concur:  McFarland,  J.;  DeHaten, 
J.;    Sharpstein,  J.;   Paterson,  J.;    Ga- 

KODTIE,  J. 

Bbatty.C.  J.,  being  disqualifled,  did  not 
participate  In  the  foregoing  opinion. 
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.Tones  v.  Eddy  et  nt.    (No.  14,020.) 

(Supreme  Court  of  CaUfornla.    July  2, 1891.) 

Pleading — Cosjunctitb  Deniai.. 

An  allegation  that  defendants   "assamed 

and  afn^eed"  to  pay  a  dobt,  amounts  merely  to  an 

assertion  that  they  "  afrreed  "  to  pay  it,  and  hence 

a  denial  that  they  "assumed  and  agreed"  is  sul&- 

cient,  though  stated  in  the  conjunctive. 

CommissIonerB' decision.  Department2. 
Appeal  from  superior  court,  LoH  Augelee 
county;  W.  P.  Wadk,  Judge. 

Action  by  G.  G.  Jones  against  Jemima 
Eddy,  R.  Verch,  and  A.  J.  Sanborn,  to 
foreclose  a  mortgage.  Judgment  for  plain- 
tiff. Defendants  Vercb  and  Sanborn  ap- 
peal.   Reversed. 

The  complaint  alleged  that  "on  the  29th 
day  of  October,  1887.  defendants  R.  Vercb 
and  A.J.Sanborn  jointly  purchased  tbein- 
terest  of  said  Jemima  Eddy  In  said  prem- 
ises, and  as  a  part  of  the  consideration 
therefor  assumed  and  agreed  to  pay  said 
notss  and  mortgage  according  to  the  terms 
tliereof,  which  ossumption  and  agreement 
was  made  with  said  Jemi  m  a  Eddy  as  a  part 
of  such  transaction."  Tbe  answer  of  de- 
fendants Vercb  and  Sanborn  denies  "that 
as  a  part  of  tbe  consideration  of  the  pur- 
chase of  said  premises  they  assumed  and 
agreed  to  pay  the  notes  and  mortgage  de- 
scribed in  said  comjilaint;  they  deny  that 
any  assumption  of  said  mortgage  was 
made  with  said  .Temima  Eddy, as  apartof 
said  transaction;  they  deny  that  they  aa- 


snmed  and  agreed  to  pay  said  notes  and 
mortgage  as  a  part  of  said  cransaction,  or 
as  a  part  of  tbe  consideration  of  ber  deed 
in  conveying  the  said  property  to  these 
defendants."  Tbe  conrt  found  from  tbe 
pleadings  npon  this  Issue:  "And  said 
court  further  finds  from  the  pleadings 
herein  that  at  said  time  last  mentioned 
said  defendants  R.  Verch  andA.  J.  San- 
born assumed  and  agreed  to  pay  said 
notes  and  mortgage  according  to  the 
terms  thereof,  wbicli  asuroption  and  agree- 
ment was  made  with  said  Jemima  Eddy; 
and  said  assumption  and  agreement  was 
to  the  benefit  of  George  Scoville  and  Olive 
Scoville,  and  on  said  27tb  day  of  October, 
1887. " 

Thomas  J.  Carran,  for  appellants.    Al- 
len £  Miller,  for  respondent. 

FooTE,  G.  This  action  was  to  foreclose 
a  mortgage  npon  certain  real  property. 
The  case  comes  here  on  appeal  from  the 
judgment  rendered  as  prayed  for.  for  the 
sale  of  the  mortgaged  premises,  and.  In 
case  of  a  deficiency  arising  from  said  sale, 
for  the  deficiency  balance  as  against  tbe 
defendants.  Mrs.  Eddy, one  of  the  defend- 
ants, does  not  appeal.  Tbe  mortgage 
was  made  to  secure  certain  promissory 
notes  executed  and  delivered  In  favor  of 
George  and  Olive  Scoville,  who  have  as- 
signed tbe  same  to  tbe  plaintiff,  Jones. 
Vercb  and  Sanborn,  who  are  the  appel- 
lants here,  were  the  purchasers  from  Mrs. 
Eddy  of  ber  Interest  In  the  mortgaged 
premises.  Among  other  things,  tbe  court. 
In  its  fourth  finding  of  fact,  found  from 
the  pleadings  that  when  Verch  and  San- 
born booghtber  Interest  they  "assumed 
and  agreed  to  pay  said  notes  and  mort- 
goge  according  to  the  terms  thereof,  which 
assumption  and  agreement  was  made 
with  said  Jemima  Eddy,  and  said  assump- 
tion and  agreement  was  to  the  benefit  of 
George  Scoville  and  OllveScovlUe;  and  on 
said  27th  day  of  October,  1887,  said  Interest 
of  Jemima  Eddy  in  said  premises  was  by 
ber  deed  bearing  date  on  that  day,  and 
since  recorded  in  Book  321  of  IVeds,  page 
287,  of  said  Los  Angeles  county  records, 
conveyed  by  said  Jemima  Eddy,  together 
with  P.  G.  Eddy,  her  husband,  to  defend- 
ants R.  Verch  and  A.  J.  Sanborn,  jointly, 
who  are  now  In  possession  of  said  prem- 
ises, except  lot  V2,  hereinafter  meutloned, 
since  released  from  the  operation  of  said 
mortgage."  The  appellants  claim  that 
they  ought  not  to  be  held  liable  for  a  de- 
ficiency over  and  above  what  the  mort- 
gaged premises  may  bring  at  foreclosure 
sale.  There  would  be  no  difHculty  In 
affirming  the  judgment  here,  If  finding  4 
was  justified  by  the  pleadings.  Pelller  v. 
Gillespie,  67  Cal.  583,  8  Pac.  Rep.  185.  The 
appellants  say  that  such  finding,  most  of 
which  we  have  heretoforequoted  herein.  Is 
not  sustained  by  the  actual  condition  of 
the  pleadings.  They  claim  that  thedenlal 
In  the  amended  answer  and  cross-com- 
plulnt,  at  paragraph  2,  tollo  78,  of  the 
transcript.  Is  sufficient  as  against  that 
of  the  complaint  In  paragraph  3,  folios  11 
and  12;  and  that,  such  being  the  case, 
finding  4  Is  not  jastified.  If  theiiverments 
In  the  answer  were  in  the  conjunctive, 
evasive,  and  raised  no  issue,  tbey  would 
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come  under  the  rnle  laid  down  In  Doll  v. 
Good,  38  Cal.  280,  and  the  trial  court 
would  have  decided  correctly  in  flndinK 
the  allegation  of  the  complaint  to  be  true. 
But  that  tribunal  has  come  to  this  condn- 
Blon  by  holding  that,  where  it  Is  eald  in 
the  complaint  the  defendants  "assumed 
and  aei'eed"to  pay  the  mortgaee  debt, 
tbey  undertook  to  do  two  separate 
and  distinct  thln!<8  essential  to  make  them 
responsible  to  pay  the  mortgage  debt.  If 
the  property  refttlng  under  the  mortgage 
lien  was  Insufflclent  for  that  pnrpose.  We 
cannot  see  that  there  is  any  difference 
whatever  Id  this  instance  in  saying  that 
they  "undertook  and  agreed"  to  pay  the 
debt  from  saying  that  they  "assumed  and 
agreed"  to  pay  it.  There  is  only  one 
proposition  contained  in  the  words  "as- 
sumed and  agreed,"  as  here  employed. 
The  assumption  to  pay  the  debt  is,  as  used 
here,  the  same  thing  as  agreeing  or  under- 
taking to  pay  it;  and  the  use  of  both 
words  "assume  and  agree"  is,  asemployed, 
no  more  the  statement  of  two  distinct 
propositions  than  if  it  had  l)ecn  stated 
that  they  "agreed  andagreed"  to  pay  the 
debt.  For  these  reasons  we  think  the 
finding  is  wrong, and  that  the  judgment  is 
erroneous. so  far  as  the  defendant's  liabili- 
ty for  a  deficiency  is  concerued,  and  we 
advise  that  it  be  reversed. 

Weconcur:    Temple.C;  BsLoaffB.C.O. 

Prb  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  is  re- 
versed. 


<0  Cbt.  238 

Eastman  ▼.  Cook  et  al.    (No.  14,238.) 
(Supreme  Court  of  California.   July  17, 1801.) 
Affeal — Review — Rbfusixo  Nkw  Trial. 
Where  the  erldence  is  sufBrfent  to  Justify 
the  findings  and  decision  of  the  court  below,  and 
them  are  no  errors  of  law  apparent  on  the  rec- 
ord entitling  plalntifCs   to  a  new  trial,  the  Judg- 
ment arid  order  overruling  a  motion  lor  a  new 
trial  will  be  affirmed. 

Department  2.  Appeal  from  superior 
court.  Solano  county;  A.  J.  Buckles, 
Judge. 

jP.  E.  Johnson  and  John  M.  Gregory,  for 
appellants.  G.  Frank  Smith  and  Geo.  A. 
LtunoBt,  for  respondent. 

Sbabpstein,  J.  On  the  19th  day  of  Jan- 
nary,  1876,  Cyrus  A.  Eastman,  then  being 
the  owner  of  a  tract  of  land  in  Solano 
county,  conveyed  the  same  to  defendant 
George  Cook.  The  purchase  price  was  the 
sum  of  $3,200,  of  which  ¥2U0  was  paid  at 
the  date  of  the  conveyance,  and  for  the 
residue  Cook  gave  his  promisory  note, 
payable  five  years  after  date,  and  to  se- 
cure the  payment  thereof  executed  a  mort-, 
gage  on  the  premises.  On  May  27, 1876, 
Cook  conveyed  the  premises  to  one  John 
White.  That  deed  was  recorded  on  June 
7,  1876.  On  November  10, 1877,  J  ohn  White 
conveyed  the  premises  to  defendant  Fanny 
White,  his  then  wife,  and  the  deed  was  re- 
corded on  the  29th  of  December,  1877.  On 
the  19th  day  of  December,  1883,  defendant 
Fanny  White  conveyed  the  premises  to  de- 
fendant Charlotte  Harriet  Cook,  wife  of 
Aaftt,  »ont  George  Cook.    That  deed  was 


never  recorded.  On  the  22d  day  of  Sep- 
tember, 1887,  defendant  Fanny  White  exe- 
cuted another  deed  of  the  same  premises 
to  defendant  Charlotte  Harriet  Cook, 
which  was  recorded  February  1 ,  18S8.  On 
the  14th  of  January,  1885,  Cook  made  an- 
other note  to  said  Cyrus  A.  Eastman,  for 
93,000,  payable  flV3  years  afterdate;  and 
to  secure  the  payment  thereof  executed  a 
mortgage  on  said  premises,  which  was  re- 
corded on  January  30, 1885.  At  the  same 
time  the  former  mortgage  of  January  10, 
1876,  on  the  premises  was  mleased  and  dis- 
charged. This  action  Is  brought  for  the 
foreclosure  of  the  mortgage  of  Jannary  14, 
1SS5;  and  to  have  it  adjudged  that  the 
conveyances  from  George  Cook  to  John 
White,  and  from  John  White  to  Fanny 
WJiite,  and  from  Fanny  White  to  Char- 
lotte Harriet  Cook,  were  made  at  the  ri»- 
quest  of  George  Cook,  and  in  trust  for 
him.  The  court  found  that  they  were, 
and  made  and  entered  a  decree  of  fore- 
closure and  sale,  as  prayed  In  plaintiff's 
complaint.  The  defendants  George  Cook 
and  Charlotte  Harriet  Cook  moved  for  a 
new  trial  upon  "(l)inBufflclency-of  the  evi- 
dence to  justify  the  findings  and  decision 
of  the  court,  and  the  findings  are  and  the 
decision  is  against  law  ;  (2)  errors  In  law 
occurring  at  the  trial,  and  excepted  to  by 
the  said  defendants  making  this  applica- 
tion." The  motion  was  made  on  a  state- 
ment of  the  case.  The  motion  was  denied, 
and  this  appeal  Is  from  the  judgment  and 
the  order  denying  said  motion.  The  ques- 
tion of  the  suffinlency  of  the  evidence  to 
justify  the  findings  and  decision  of  the 
court  can  be  determined  only  after  a  care- 
ful perusal  and  consideration  of  all  the 
evidence  in  the  case.  For  that  reason  we 
must  decline  to  discuss  the  evidence  in  de- 
tail. After  a  careful  connideratlon  of  all 
the  evidence,  we  are  satisfied  that  it  is 
sufiBcient  to  justify  the  findings  and  deris- 
ion. There  are  no  errors  of  law  apparent 
on  the  record  which  entitle  appellnnts  to 
a  new  trial.  Judgment  and  order  affirmed. 

We  concur:     De   Haven,  J.;   McFab- 
I.ANO,  J. 

'"""■"'  90  Cal.  240 

Pbtbb  V.  Mutual  Rklief  Soc.  or  French 

ZouAViss.    (No.  13,065.) 

(Supreme  Court  of  Calif  omia.    July  17, 1891.) 

Bbsevolest  Societies — Eipulsios  of  Members 

— JURISDICTIOH — DaMAOES  FOR  EXPCL'»IOX. 

1.  Where  a  member  of  a  private  corporation, 
formed  by  the  voluntary  association  of  its  mem- 
bers, not  for  jiecaniary  profit,  but  to  aid  and  sus- 
tain sick  members,  the  by-laws  of  which  provide 
for  expulsion  of  members  for  misconduct,  sub- 
mits his  case,  when  charged  with  misconduct, 
to  the  jurisdiction  of  the  Judiciary  committee  of 
the  corporation,  and,  on  being  adjudged  guilty, 
appeals  to  the  whole  body  of  its  members,  under 
the  by-laws,  he  acknowledges  the  Jurisdiotion  of 
the  society. 

3.  In  such  case,  If  any  irregularities  ooour 
in  the  procedure,  they  must  be  oorrected  by  the 
society  to  which  the  member  has  submitted  his 
case. 

8.  A  member  of  a  private  corporation  formed 
by  the  voluntary  association  of  its  members,  not 
for  pecuniary  profit,  but  for  benevolent  purposes, 
cannot  recover  damages  from  the  corporatioi^ 
upon  being  improperly  and  onlawfully  expelled 
from  membership. 
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CommiBaloneni'  declelon.  Department 
2.  Appeal  from  superior  court,  city  and 
conaty  of  Snn  FranclBco. 

Louis  F.  Dunand  and  Ltndtey&Etckbotl, 
for  appellant.  A.  Comte,  Jr.,  and  Van 
Ness  &  Rocbe,  for  respondent. 

FooTE,  U.  The  plaintiff  Boed  the  de- 
fendant, a  coritoration  of  which  be  was  a 
member,  for  damages.  The  complaint 
was  demurred  to  as  showing  no  cause  of 
action.  Thedemnrrer  was  sustained,  and, 
the  plaintiff  refusing  to  amend,  final  jodg- 
ment  went  In  favor  of  the  defendant,  from 
which  the  plaintitt>  prosecutes  this  appeal. 
The  corporation  appears,  from  the  com- 
plaint, to  be  a  benevolent  association, 
"for  a  purpose  where  pecuniary  profit  is 
not  their  object."  It  has  no  capital  stock, 
nor  any  property  except  $5,000  in  cash, 
a  fund  made  up  of  sums  received  from 
time  to  time  of  Its  members,  from  fees, 
fines,  and  assessments,  which  fund  is 
under  the  control  ut  the  association, 
"to  be  used  by  it  for  benevolent  pnr- 
poses,  to-wit.  In  and  about  pecuniarily 
aiding  and  sustaining  those  of  its  mem- 
bers who  become  sick  or  distressed."  It 
is  not  alleged  that  the  plaintiff  is  either 
sick  or  dlstresHed.  One  of  the  articles  of 
the  constitution  or  instrument  of  associa- 
tion of  the  corporation  is:  "Art.  58.  A 
member  who  violates  one  of  his  or  any  of 
his  obligations  towards  the  society:  who 
Is  found  guilty  of  intemperance  whilst  he 
receives  benefits;  who  lends  himself  to 
habits  tending  to  call  forth  either  upon 
himself  or  the  society  contempt  or  re- 
proach,— shall  be  for  the  said  factti  and 
reasons  responsible  to  the  society,  and 
upon  proof  shall,  according  to  the  decision 
of  the  society,  be  condemned  to  pay  a 
fine,  suspended,  expelled,  or  released  of  bis 
trust,  if  holding  a  position  of  trust,"  etc. 
By  virtue  of  this  article  the  plaintiff  was 
Huspended  from  membership  in  this  be- 
nevolent association  for  the  period  of  five 
years,  and  on  this  account  he  seelis  to  re- 
cover, in  this  action,  damnges  against  the 
corporation,  in  the  sum  of  |lO,000,  alleged 
to  have  resulted  from  the  sentence  of  sus- 
pension rendered  against  him.  The 
offense  charged  against  him  by  one  of  the 
members  of  the  association,  although 
called  "forgery"  In  a  communication  to 
the  society  signed  by  the  member  making 
the  charge,  appears  to  have  been  that  of 
false  impersonation,  In  a  matter  bet (veen 
the  association  and  the  French  authori- 
ties, where  the  plaintiff.  In  assuming  to 
conduct  its  business  as  a  member  of  the 
society,  had  falsely  represented  himself  to 
the  French  minister  of  foreign  affairs  as 
the  "captain  in  command  of  the  companjy 
of  French  Zouaves."  This  chanre,  it 
seems,  the  society  determined  to  be  true, 
and  that  It  was  such  misconduct  as  war- 
ranted the  association  in  holding  It  a 
breach  by  the  plaintiff  of  his  obligation 
against  the  society,  and  punished  him  by 
suspension.  The  defendant  being  a  pri- 
vate corporation,  formed  by  the  volun- 
tary assnciation  of  its  members,  not  for 
pecuniary  profit,  but  for  benevolent  pur- 
poses, had  the  right  to  provide  in  its  by- 
laws tor  the  suspension  of  a  member  for 
misconduct.    Civil   Code,  §  69i),  subd.   4. 


The  plaintiff  not  only  anbrottted  bimaelf 
and  bis  case  to  the  jurisdiction  of  the  ju- 
diciary committee  of  the  society,  which 
was  appointed  under  the  "rules  of  con- 
duct" of  the  corporation,  but  when  the 
association,  as  a  body,  had  acted  on 
the  report  of  that  committee,  and  had 
by  a  vote  of  36  ayes  to  20  noes  ad- 
judged him  guilty  as  charged,  he,  in  ac- 
cordance with  those  "rules  of  conduct," 
took  an  appeal  under  the  fifty-seventh  ar- 
ticle of  the  constitution  of  the  society, 
that  the  cause  might  be  reheard  by  the 
whole  body  ot  the  members  of  the  curpo- 
ration.  This  appeal  came  on  to  be  beard 
before  the  members  ot  the  corporation, 
and  was  rejected,  and  notice  thereof  was 
given  to  the  plaintiff.  It  is  plain  that  the 
jarisdictton  was  complete  on  the  part  of 
tbe  members  of  the  corporation  to  bear 
and  determine  the  matter  in  hand.  The 
procedure  seems  to  have  been  substan- 
tially that  prescribed  by  the  constitution 
and  "rules  of  conduct, "  and,  if  any  irregu- 
larity took  place,  it  was  for  the  tribunal 
to  which  the  plaintiff  submitted  bimself 
to  correct  it.  But  if  we  were  to  admit 
that  on  the  statements  In  the  complaint 
the  defendant  was  improperly  and  uulaw- 
tully  suspended,  and  that  he  ought  to  be 
reinstated  as  a  member  of  the  associa- 
tion, and  that  this  can  be  done  by  a  writ 
of  mandate  upon  a  proper  showing,  still 
there  is  no  ground  for  an  action  of  dam- 
ages shown  in  the  complaint.  Tbe  plain- 
tiff claims  that  his  admission  into  the  so- 
ciety was  by  virtue  of  a  contract,  which 
contention  is  without  any  force.  He  was 
admitted  into  tbe  tissociation  because  the 
members  Thereof  chose  to  have  hlra  De- 
come  a  member,  and  when  they,  in  accord- 
ance with  their  constitution  and  "rules  of 
conduct,"  determined  that  he  had  violat- 
ed his  obligation  to  tbe  society  in  the  cum- 
mission  of  the  misconductcbarged  against 
him,  they  virtually  declared  that  they 
wished  their  association  with  hliu  to  end 
for  five  years,  and  carried  their  will  into 
effect.  This  is  no  ground  lor  damugCH, 
even  if  the  facts  upon  which  this  determi- 
nation was  predicated  do  not  ]n<)tify  it; 
for,  11  the  plaintiff's  view  were  to  prevail, 
then  the  20  members  of  tlie  corporation 
who  were  the  friends  of  the  plaintiff,  and 
voted  against  his  suspension,  would  be- 
come as  responsible  for  any  alleged  dam- 
age as  those  who  bad  voted  to  suspend 
him.  We  know  of  no  case  where  any  such 
manifest  injustice  has  been  declared  to  be 
lawful,  and  we  are  satisfied  that  none  can 
be  found.  We  are  of  opinion  that  the  de- 
murrer was  properly  sustained,  and  that 
the  .iudsnnent  should  be  affirmed,  and  so 
advise. 

We  concur:  Belcher,  CO.;  Fitzgeh- 
ALD,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  Is 
affirmed. 

90  Cal.  3U 

Stovell  v.  Neal.    (No.  14,103.) 
(Swpreme  Court  of  California.   July  18, 1891.) 
Mbchahics'  Lieks— Estoppel. 
Where  the  contract  for  erection  of  a  build- 
ing between  the  owner  and  contractor  is  void  tor 
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lallnie  to  record  the  Bame,  or  other  defects,  the 
bond  thereto  attached,  conditioned  that  the  con- 
tractor will  not  permit  any  valid  claim  or  lien 
to  t>e  placed  on  the  building,  is  void  also;  and 
the  fact  that  a  material-man  waa  snrety  thereon 
does  not  estop  him  from  setting  up  a  lien  on  the 
building. 

Department  I.  Appeal  from  superior 
court.  Lob  Aogelee  county ;  Wilijam  P. 
Wade,  Judf^e. 

J.  W.  AtitebeJl  and  Graff,  Gibbon  A 
Creigbton,  for  appellant.  Barclay,  WU- 
son  A  Carpenter,  for  respondent. 

Qarokttk,  J.  This  to  an  action  to  fore- 
close a  mechanic's  lien  against  defendant, 
Neal,  owner  of  the  buiidinK,  and  one  Ooets- 
mao,  the  contractor.  Defendant,  Neal, 
appeals  from  the  judgment  and  order  de- 
nying her  motion  for  a  new  trial.  The 
contract  between  the  defendant,  Neal,  and 
Ooetsman,  the  contractor,  under  which 
Goetzraan  began  the  erection  of  the 
building,  was  declared  void  by  the  court, 
owlnjf  to  the  failure  of  recordation  and 
other  defects.  Attached  to  this  contract 
was  a  bond  Id  the  sum  of  f  2,590,  signed  by 
the  contractor,  Goetzman,  as  principal, 
and  the  Shallert-GanahlLumbei-Company 
and  Thomas  Stovell,  the  plaintiff,  as  sure- 
tlea,  binding  themselves  in  the  aforesaid 
sum  to  defendant,  Kenl,  and  we  quote 
therefrom:  "The  condition  of  the  above 
obligation  Is  such  that  should  he,  the  said 
H.  J.  Goetzman,  the  above-named  princi- 
pal, duly  and  properly,  well  and  truly, 
aud  faithfully  comply  with  and  perform 
all  Btipulations,  acts,  and  agreements  en- 
tered into  and  to  be  performed  by  the  uaid 
H.  i.  Goetzman,  as  appears  In  the  forego- 
ing contract,  aud  should  he  not  In  any 
wise  permit  any  valid  claim,  debt,  or  lien 
to  be  placed  upon  the  building  In  the  erec- 
tion thereof,  or  the  incurring  of  any  lia- 
bility on  the  part  of  the  said  Mrs.  Juana 
A.  Neal,  by  reason  of  the  erection,  other 
than  the  amount  to  be  paid  by  her  to  the 
said  H.  J.  Goetzman  for  said  building,  as 
in  said  contract  described  and  specified, 
then  the  above  r)bllgatlon  to  be  void,  oth 
erwlse  to  remain  in  full  force  and  virtue." 
Defendant  set  out  this  bond  In  the  ans  wiir, 
and  relied  upon  it  to  constitute  an  estop- 
pel against  plaintiff.  The  trial  court 
fonnd  as  a  conclusion  of  law  that  the  said 
bond  was  dependent  upon  the  aforesaid 
contract,  and,  the  contract  being  void, 
the  bond  was  void,  and  therefore  consti- 
tuted no  defense  to  this  action.  This  con- 
clnsiun  of  the  court  is  manifestly  correct. 
The  contract  being  void,  no  cause  of  ac- 
tion could  be  based  upon  it  by  either 
party.  The  bond  was  attached  to  the 
contract,  and  its  conditions  based  upon 
It,  and  when  the  contract  fell,  the  bond 
was  left  without  support,  and  necessarily 
fell  with  It.  According  to  the  testlmon.v 
of  plaintiff's  witnesses,  materials  to  the 
amount  of  f  43.50  were  neither  furnished  to 
be  used  nor  ubgO  in  the  construction  uf  de- 
fendant's building.  Let  the  cause  be  re- 
manded, with  directions  to  the  trial  court 
to  modify  Its  judgment  by  striking  from 
the  amount  thereof  the  sum  of  $4.3.50,  and 
in  all  other  respects  let  the  Judguient  and 
order  be  affirmed. 

Weeoncur:  Hahrison,  J.;  Faterbon,J. 
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AcocE  V.  flALSET  H  ah    (No.  14,173.) 
(Supreme  Court  -/  California.     July  16,  189L) 

Dismissal  of  Action —Vaoatiox  or  Judombnt— 
NOTICB— Waivbk. 
1.  In  an  action  for  possession  of  personal  prop- 
erty, which  is  thereupon  taken  p<»se8slon  of  by 
plaintiff  alter  giving  an  undertaking  for  its  re- 
delivery, an  answer  asking  for  the  return  and  re- 
delivery of  the  property  to  defendants,  or  in  case 
a  redelivery  cannot  be  had,  then  for  the  value 
of  the  property,  and  for  damages  and  costs,  asks 
affirmative  relief,  so  that,  after  such  answer  is 
filed,  plaintiff  cannot  dismiss  the  action. 

3.  Tboagh  the  answer  in  sach  case  is  not  filed 
within  the  time  presoribed  by  law,  the  filing  is 
not  a  nullity,  and  plaintiff's  remedy  is  a  motion 
to  strike  it  from  the  £les. 

8.  Tbe  date  of  the  dismissal  of  an  action  Is 
when  the  judgment  of  dismissal  is  entered,  and 
not  whan  the  entry  is  made  in  the  register  of  ac- 
tions by  the  olerk  that  the  action  is  dismissed  by 
order  (^Tplaintlff. 

4.  Whore  the  attorneys  for  both  parties  are 
present  at  the  hearing  of  a  motion  to  vacate  a 
judgment.  It  cannot  be  objected  that  no  notioe 
of  the  motion  was  given. 

Department  2.  Appeal  from  superior 
court,  Sacramento  county;  W.  C.  Van 
Flket,  Jndge. 

Johnson  jt  Johaann,  for  appellant.  A. 
L.  Hart,  for  respondents. 

Sharpstein,  J.  This  appeal  is  by  the 
plaintiff  from  an  order  setting  aside  a 
Judgment  of  dismissal  of  the  above-entitled 
action  on  motion  of  defendants.  The 
record  before  us  dl8close<3  tbe  following 
facts:  The  action,  which  is  for  the  recov- 
ery of  the  possession  of  personal  proper- 
ty, was  commenced  on  the  22d  day  of  Au- 
gust, 1889,  at  which  time  tbe  plaintiff  gave 
an  undertaking  for  the  delivery  to  him  ot 
the  property  described  In  the  complaint, 
and  thereupon  said  property  was  upon 
proper  process  taken  by  the  sheriff  from 
the  defendants  by  said  plaintiff.  On  the 
4th  day  of  September,  1889,  and  after  the 
defendants  had  given  an  undertaking  for 
the  redelivery  of  said  property  to  them, 
the  plaintiff,  without  redelivering  said 
property  to  them,  caused  to  be  made  by 
the  clerk  of  tbe  court  In  which  said  ac- 
tion was  pending  the  following  entry  In 
tbe  register  of  actions :  "Disraissed  by  or- 
der of  plaintiff's  attorneys  this  4th  day  of 
September,  1S89.  Attest:  Wm.  B.  Hamil- 
ton, Clerk."  On  the  10th  day  of  Septem- 
ber, 1889,  defendants  filed  an  answer  to 
said  complaint,  and  at  the  same  time  t 
notice  of  motion  to  have  said  order  of  dis- 
missal set  aside,  and  to  reinstate  said 
cause  upon  the  records  of  the  court,  and 
for  permission  to  file  an  answer.  On  the 
2l8t  day  of  September,  1889,  said  motion 
was  heard  by  the  court,  and  an  order,  of 
which  the  following  is  a  copy,  made: 
"Motion  to  set  aside  dismissal.  T.  L. 
Acock,  Plaintiff,  vb.  Nellie  T.  Halsey  et 
al.,  Defendants.  Matter  coming  on  for 
hearing,  Johnson  &  Johnson  appearing 
for  plaintiff,  and  A.  L.  Hart,  for  defend- 
ants. Matter  argued  and  submitted,  arid 
motion  denied"  Thereafter,  on  the  25th 
day  of  April,  1890,  against  the  objection 
of  plaintiff,  said  cause  was  at  the  instance 
of  defendants  set  for  trial  on  the  12th  of 
June  1890.  Thereupon,  on  said  25th  of 
April,  plaintiff,  without  leave  qf  th^conr 
Digitized  by' 
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or  notice  to  opposing  coansel,  procured 
to  be  entered  by  the  clerk  oJ  said  court  a 
judgment  of  dismissal.  On  the  12tb  day  of 
June,  1890,  the  day  ou  which  said  action 
had  been  set  tor  trial,  said  judgment  was 
first  brought  to  the  attention  of  defend- 
ants'counsel  and  the  court;  whereupon, 
both  parties  being  present  by  counsel,  de- 
fendants' counsel,  without  notice,  moved 
the  court  to  set  aside  and  vacate  said 
judgment  as  being  void,  and  as  having 
been  entered  by  the  clerk,  without  author- 
ity of  law,  after  the  filing  of  defendants' 
answer;  and  on  the  29th  day  of  August, 
1890,  the  court  made  an  order  vacating 
and  setting  aside  said  judgment,  to  which 
said  order  plaintiff  then  and  there  except- 
ed, and  from  which  this  appeal  is  taken. 
if  the  judgment  of  dismissal  was  void, 
the  court,  on  having  its  attention  called 
to  it,  could  summarily  or  otherwise  va- 
cate it.  "An  action  may  be  dismissed,  or 
a  judgment  of  nonsuit  entered,  •  •  • 
by  the  plaintiff  himself  at  any  time  before 
trial,  upon  payments  of  costs:  provided, 
a  connter-clalm  has  not  been  made,  or 
affirmative  relief  sought  by  the  cross-com- 
plaint of  defendant."  It  appears  by  the 
record  that  before  and  at  the  time  of  the 
entry  of  the  judgment  of  dismissal  in  this 
case  there  was  an  answer  of  the  defend- 
ants on  file,  in  which  the  defendants, 
among  other  things,  prayed  "for  the  re- 
turn and  redelivery  of  said  property  to 
defendants,  if  a  delivery  thereof  be  bad ; 
or,  in  case  a  delivery  thereof  cannot  be 
had,  then  for  the  value  of  said  property 
in  the  sum  uf  $500;  for  damages  in  the 
sum  of  $150;  for  defendants' costs  in  this 
action."  We  think  the  defendants  by 
their  answer  clearly  seek  affirmative  re- 
lief. But  the  answer,  although  filed  be- 
fore the  entry  of  the  judgment  of  dismis- 
sal, was  not  filed  until  after  the  entry  in 
the  register  of  actions  that  the  action  was 
"dismissed  by  order  of  plaintiff's  attor- 
neys." When  was  the  action  dismissed? 
This  question  Is  answered  in  Page  v. 
Superior  Court,  76  Cal.  372, 18  Pac.  Rep. 
885,  in  which  it  is  held  that  an  action 
which  is  directed  to  be  dismissed  by  the 
plaintiff  in  the  register  of  actions  is  not 
dismissed  until  the  judgment  la  entered. 
Therefore  the  action  in  this  case  was  not 
dismissed  until  after  the  answer  of  de- 
fendants, in  which  they  sought  affirma- 
tive relief,  was  filed.  But  the  answer  was 
not  filed  until  after  the  expiration  of  the 
time  within  which  the  Code  provides  that 
an  answer  may  be  filed.  But  it  could  not 
be  disregarded,  or  treated  as  a  nullity,  so 
long  as  it  remained  on  file.  The  plain- 
tiff's remedy  was  a  motion  to  strike  it 
from  the  files.  "It  was,  perhaps,  not 
strictly  regular  to  file  the  answer  after  the 
time  for  answering  had  expired,  without 
leave  of  the  court;  but,  as  the  default  of 
the  defendant  had  not  been  entered,  we 
think  the  filing  was  not  a  nuility. "  Bo w- 
ei"8  V.  Dickerson,  18  Cal.  420.  Appellant's 
counsel  contends  thatno  notii-e  in  writing 
of  the  motion  to  vacate  said  judgment 
was  given.  It  does  not  appear  tliat  any 
such  notice  was  given;  but  it  appears 
that  appellant's  counsel  were  present  at 
the  bearing  of  the  motion,  and  contested 
the  same,  wliich  was  a  waiver  of  written 


notice.  The  object  of  giving  tbe  notlca 
was  fully  accomplished  without  giving  it. 
McLeran  v.  Shartzer,  5  Cal.  70;  Reynolds 
v.  Harris,  14  Cal.  677.    Order  affirmed. 

We  concur:    Db    Haven,   J.;    McT"ab- 
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MoTT  V.  EwiNG  et  a,I.    (No.  13,873.) 
(Supreme  Court  of  California.     July  16, 1891.) 

DiVBBSION  or  WaTEE-COUBSB— INJCNOTIOS— Peac- 
TICE— PiNDlSOS  OF  PaOT. 

1,  It  is  not  necessary  that  the  findings  of  the 
court  on  material  issues  raised  by  the  pleadings 
shall  follotr  the  pleadings,  but  if  the  findings, 
taken  together,  are  such  that  the  court  caa  say 
that  the  ultimate  facts  necessarily  result  there- 
from, they  are  sufficient 

3.  Though  the  complaint,  in  an  action  to  re- 
strain the  diversion  of  a  stream  from  the  course 
in  which,  plaintiff  claims  he  is  entitled  to  hare 
it  flow,  as  prior  riparian  owner  and  prior  appro- 
pr later,  alleges  that  damages  to  the  land  will 
result  from  the  diversion,  the  court  need  not  find 
on  tbe  issue  of  damages,  since  plaintiff  is  enti- 
tled to  an  injimction,  whether  such  damages  re- 
sult or  noL 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Modoc  county; 
Q.  F.  Hahris,  .Judge. 

Spnacer  &  Raker  and  C.  A.  Raker,tor  ap- 
pellants. B.  L.  Spargur,  F.  W.  Ewiag, 
and  Jenka  &  CbaOln,  for  respondent. 

FooTE,  C.  This  is  an  action  to  restrain, 
by  Injunction,  the  diversion  from  the  plain- 
tiff's lands  by  tbe  defendants  of  the  wa- 
ters of  a  certain  natural  stream,  tbe  flow 
of  which  over  and  across  her  lands  as  a 
riparian  proprietor,  as  also  the  beneficial 
use  thereof  for  irrigation  purposes  as  a 
prior  appropriator,  are  claimed  by  the 
plaintiff  through  superior  right.  The  de- 
fendants separately  demurred  to  the  com- 
plaint. Their  demurrers  were  overruled. 
They  then  answered  at  great  length.  A 
trial  being  had,  judgment  was  rendered 
for  the  plaintiff,  from  which  this  appeal 
is  taken  on  the  judgment  roll.  There  are 
two  main  grounds  upon  which  the  defend- 
ants rely  for  a  reversal  of  the  judgment, 
as  appears  by  their  reply  brief:  (1)  That 
the  court  has  failed  to  find  upon  all  the 
material  issues  raised  by  the  pleadings;  (2) 
that  the  findings,  as  made,  do  notsupport 
the  judgment. 

Under  the  first  head,  they  assert  that  tbe 
amended  complaint  alleges,  among  other 
things:  "And  that  plaintiff's  rights  as 
such  riparian  owner  were  acquired  long 
prior,  and  are  superior,  to  any  right  or 
claim  of  right  of  tbe  defendants,  or  either 
of  them,  to  the  waters  of  said  stream; 
that  if  said  defendants  continue,  as  by 
them  and  each  of  them  threatened  and  in- 
tended, to  obstruct  and  divert  the  waters 
of  Powley  creek,  and  to  deprive  plaintitt 
of  the  use  thereol,  tbe  damage  to  plain- 
tiff will  be  great,  continuing,  and  irrepa- 
rable, and  pecuniary  compensation  there- 
for will  not  afford  adequate  rellej  for  plain- 
tiff's loss,  damage,  and  injury,  and  that, 
if  said  defendauts  do  so  continue  in  such 
diversion  of  said  waters  from  said  ditch 
as  by  said  defendants  threatened  and  in- 
tended, the  same  will  result  in  thedestruc- 
tiou  of  tbe  fertility  and  value  ol  said 
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lands,  and  In  great, continuing,  and  Irrep- 
arable damaRe  to  plalntiR,  and  pecunla- 
rj-  compensation  therefor  will  not  afford 
adequate  relief  for  plaintiff's  losa,  damage, 
and  Injury."  Tbey  aay  tliat  as  thene  al- 
legutionti  were  specially  denied  in  the  an- 
swer, and  were  "the  gist  of  the  plaintiff's 
cause  of  action  lor  Injunction,"  it  "being 
In  eqnity  for  an  injunction  only,"  there 
should  have  been  findings  upon  the  Issues 
as  raised,  and  that  there  were  no  such 
findings.  It  has  been  said  by  the  appellate 
court:  "It  is  not  necessary  that  the  facts 
found  should  follow  the  pleadings  which 
they  support.  If  the  truth  or  falsity  of 
each  material  allegation  not  admitted  ran 
be  demonstrated  from  the  findings,  the 
requiremenrs  of  the  Code  are  met. "  Clary 
V.  Hazlitt,  67  (Jai.  2S9,  7  Pac.  Rep.  701. 
"The  findings  of  a  court  cannot  be  alto- 
gether detached  from  each  other,  and  con- 
sidered piecemeal.  If  a  particular  finding 
be  doubtful  or  obscure,  reference  may  be 
had  to  the  context  for  the  purpose  of  as- 
certaining the  true  meaning. "  Millard  v. 
Hathaway,  27  Cal.  140,141;  Kimball  v. 
Lohnias.  31  Cal.  156;  Polack  v.  McGrath, 
38  Cal.  669;  Water  Co.  v.  Richardson,  72 
Cal.  604,  14  Pac.  Rep.  379.  "Where  proba- 
tive facts  are  found,  and  the  court  can 
declare  that  the  ultimate,  facts  neceKsarily 
result  from  the  facts  which  are  found,  the 
finding  Is  sutticient. "  Water  Co.  v.  Rich- 
ardson, Bupra.  It  Is  found  "that  the 
plaintiff  and  her  grantors  bavecontinn- 
onely  used  the  water  of  said  stream  for 
irrig"ation  and  for  domestic  purpoHes  and 
the  watering  of  stock  ever  since  said  year 
1S64.  except  when  prevented  by  defendants 
as  hereinafter  found ;  that  in  the  spring  of 
the  year  1867  plaintiff's  grantor  entered 
upon  said  stream  at  the  point  described 
In  the  complaint,  and  diverted  from  said 
stream  a  Quantity  of  the  waters  thereof 
equal  to  78  inches,  measured  under  a  four- 
Inch  preasurp,  and  conducted  the  same  by 
means  of  a  ditch  by  hi  niconHtructed  to  con- 
nect said  stream  with  a  natural  ravine 
or  sag,  to  and  upon  that  portion  of  plain- 
tiff's lands  described  as  the  S.  E.  %  of  S. 
W.  K  of  section  13,  and  N.  E.  Ji  of  N.  W.  J4 
ofBectIon24;  and  thsrcafter,  until  he  trans- 
ferred sold  land  to  plaintiff.in  18S4,  hecon- 
tinued  to  so  divert  and  use  said  quantity 
of  water  by  said  means;  and  the  plaintiff, 
except  when  prevented  by  the  defendants, 
as  hereinafter  found,  has  continued  to  so 
divert  and  use  thesarae. "'  And  It  appears 
from  other  findings  that  one  of  the  defend- 
ants through  whose  land  thestream  fiows, 
as  an  upper  riparian  proprietor,  never 
possessed  or  occupied  her  land  until  1873, 
and  that  the  other  defendant  is  not  a  ri- 
parian proprietor  of  the  stream  at  all, 
and  did  not  own  or  occupy  his  land  un- 
til 1S77,  and  that  neither  of  these  defend- 
ants ever  continuously  or  uninterruptedly, 
for  any  period  of  time  last  past,  used  any 
portion  of  the  waters  of  this  natural 
stream  upon  their  lauds,  and  that  they 
never  constructed  any  ditch  to  divert  wa- 
ter connecting  with  the  natural  channel 
of  the  stream,  but  did  construct  a  ditch 
through  which  they  diverted  water  from 
the  natural  ravine  appropriated  long  be- 
fore that  time  by  plaintiff's  grantor,  and 
.aat  this  diversion  and  attempted  appro- 


priation was  not  commenced  until  April 
25,  1888.  It  would  certainly  appear  from 
these  facts  found  that  necessarily  the  ri- 
parian rights  of  the  plaiutiff  were  acquired 
long  prior  to  those  of  the  rtefendants, 
as  well  as  her  rights  as  an  approprlator, 
and  were  both  sui/crior  to  any  of  the  de- 
fendants; therefore  a  sufficient  finding  to 
meet  the  allegations  of  the  complaint  on 
that  head  was  made. 

There  are  no  damages  given  by  the  Judg- 
ment for  an  Injunction.  As  to  the  mat- 
ter of  finding  upon  the  question  of  the 
nature  and  amount  of  the  damages,  and 
Injury,  as  set  up  in  the  complaint,  Itliiay 
be  said  that  If  the  facts  found  show  that, 
if  not  prevented,  the  continuous  trespass 
of  the  defendants  might  by  time  ripen  in- 
to a  right  adverse  to  the  plaintiff,  this  Is 
sufficient  to  entitle  her,  as  a  lower  ripari- 
an proprietor,  to  an  injunction.  Lux  v. 
Haggin,69  Cal.  278, 10  Puc.Rep.674;  Moore 
V.  Water- Works,  68  Cal.  151,  8  Pac.  Rep. 
816.  When  thediverslon,  as  in  this  case,  is 
by  one  against  tiie  superior  right  of  an- 
other, and  to  the  extent  of  depriving  her 
of  all  the  water  to  which  she  is  thus  en- 
titled, it  is  not  necessary  to  prove  dam- 
ages to  entitle  her  toanlnjunction.  Conk- 
lln  V.  Improvement  Co.,  87  Cal.  296,  25  Pac. 
Rep.  399.  If  not  necessary  to  prove  dam- 
ages, it  Is  unnecessary  to  find  them.  The 
continuous  wrongful  diversion  of  the 
water,  which,  if  not  stopped,  might  ripen 
into  a  right,  was  the  thing  from  which  in- 
jury not  capable  of  being  accurately  ascer- 
tained might  in  the  future  result,  and  it 
was  this  which  was  sought  to  be  and 
was  enjoined,  as  It  appeared  from  the 
findings  to  be  threatened  and  likely  to  re- 
sult. The  plaintiff  had  the  right  to  the 
use  and  enjoyment  of  her  property,  and 
that  is  sufficient  to  have  this  right  pro- 
tected against  invasion  by  another. 
Moore  v.  Water- Works,  68  Cal.  150,  8  Pac. 
Rep.  816.  We  think  the  findings  show  this 
right,  and  the  Invasion  of  it,  and  that  is 
sufficient  to  support  the  judgment  to  pre- 
vent such  continued  Invasion.  The  right 
of  one  of  the  defendants  to  eight  Inches  of 
the  water  Is  amply  found  and  protect- 
ed. We  perceive  no  merit  in  any  of  the 
other  points  made,  after  careful  examina- 
tion, and  do  not  think  they  require  special 
mention.  As  no  prejudicial  error  appears, 
we  advise  that  the  judgment  be  affirmed. 


We    concur: 
CLIKP,  C. 


FlTZOKRALD,      C. ;     VaN- 


Per  CrmAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


In  re  Gatbs. 


so  Cal. 

(No.  14.842.) 


257 


(Supreme  Court  of  Calif ornla.    July  17,  1801.) 

Bill  of  Exceptioks — Amendment  by  Pkevailtso- 
Pabti. 

Under  Corlo  Civil  Proc.  Cal.  J  652,  pro- 
viding that,  "if  the  judpe  in  any  case  refuse  to 
allow  an  exception  in  accordance  with  the  facts, 
the  party  desiring  the  bill  settled  may  apply  by 
petition  to  the  supreme  court  to  prove  the  same, " 
the  supreme  court  has  no  authority  to  review 
the  disallowance  oi  amendments  propd89d..^^o^ 
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the  preTaillng  party  to  a  bill  of  exceptions  takea 
by  tie  losise  party. 

In  bank.  Appeal  from  enperior  conrt, 
Stanislaus  county;  W.  O.  Minoh,  Judge. 

Application  to  the  supreme  court  by 
Samuel  Gates  for  leave  to  prove  amend- 
ments to  a  bill  of  exceptions  taken  by  the 
plaintiff  In  thecase  of  Hrusie  against  Gates, 
in  which  the  plaintiR,  Brasie,  was  non- 
suited.   Application  denied. 

W.  E.  Turner,  for  petitioner.  Stoneslfer 
A  Minor  and  Langborne  &  Miller,  for  re- 
spondents. 

Habhison,  J.  In  the  action  of  Brnsle 
YB. Gates  utal.  atrial  was  had  in  thecoun- 
t,T  of  Stanislaus,  wherein,  at  the  close  of 
the  plaintiff's  case  a  judgment  of  nonsuit 
was  rendered.  Thereafter  the  plaintiff 
prepared  the  draft  of  a  bill  of  excepUons, 
to  which  the  defendant  proposed  certain 
amendments.  Upon  the  presentation  of 
the  proposed  bill  and  amendments  to  the 
judge  for  settlement  certain  amendments 
were  disallowed,  and  the  bill  was  settled 
and  allowed  February  16, 1891.  The  de- 
fendant has  presented  to  this  court  his 
petition,  setting  forth  the  foregoing  facts, 
together  with  the  amendments  that  bad 
been  prepared  by  him  and  disallowed,  and 
the  reason  why  in  his  judgment  they 
should  have  been  allowed,  and  praying 
"that  he  be  allowed  to  prove  the  truth  of 
the  matters  set  forth  in  his  application,  and 
the  materiality  of  the  said  amendments. " 
The  amendments  which  the  defendant 
sought  to  have  incorporated  into  the  bill 
consist  chiefly  of  exceptions  taken  on  his 
behalf  to  the  rulings  of  the  court,  either  In 
excluding  evidence  offered  by  himsolf,  or  In 
admitting  evidence  offered  on  behalf  of  the 
plaintiff,  and  which  In  his  petition  heavers 
"should  be  allowed  and  made  part  of  said 
bill  to  explain  the  exceptions  taken  by 
plaintiff,  and  incorporated  therein."  Sec- 
tion 652,  Code  Civil  Proc,  provides  that, 
"if  the  judge  in  any  case  refuse  to  allow 
an  exception  in  accordance  with  the  facts, 
the  party  desiring  the  bill  settled  may  ap- 
ply by  petition  to  the  supreme  court  to 
prove  the  same."  "The  party  desiring  the 
bill  settled"  is  the  one  who  has  taken  the 
exception  and  presented  the  bill  to  the 
judge  for  settlement.  In  the  case  of  a  bill 
of  "exceptions  taken  at  a  trial"  he  is  the 
one  who,  after  the  decision  In  the  cause, 
prepares  the  draft  of  a  bill,  and  serves  it 
upon  the  adverse  party,  as  Is  provided 
by  section  650,  Id.  After  the  decision  has 
been  rendered  in  a  cause,  there  would  seem 
to  be  uo  occanlon  for  any  but  the  losing 
party  to  desire  a  bill  of  exceptions  settled. 
The  provision  that  "such  draft  must  con- 
tain all  the  exceptions  taken  upon  which 
the  party  relies, "  Implies  that  it  Is  only 
that  pa  rty  who  relies  upon  some  "  objection 
upon  a  matter  of  law  to  a  decision  made 
by  thecourt"  (section  646)  as  aground  for 
reversing  such  decision  that  would  "  desire" 
the  bill  settled.  There  Is  nothing  in  the 
statute,  however,  which  prevents  the  pre- 
vailing party  from  having  the  exceptions 
taken  by  him  at  the  trial  settled  In  a  bill ; 
but  In  such  case  he  becomes  an  actor,  and 
must  prepare  a  draft  of  his  bill,  and  serve 
It  upon  the  adverse  party.    Inasmuch, 


however,  as  in  any  r«vlew  of  the  decision 
of  the  court  any  evidence  whlcii  bad  been 
excluded  could  not  be  considered,  or  any 
evidence  which  had  been  admitted  disre- 
garded, It  follows  that  any  exception 
taken  by  the  prevailing  party,  either  to 
tbe  exclusion  of  evidence  offered  by  hlmseU 
or  to  the  admission  of  evidence  against  his 
objection,  would  be  "useless  and  redun- 
dant matter,"  and  should  not  be  allowed 
by  the  judge  as  an  "amendment"  to  a  bill 
proposed  by  tbe  losing  party.  Theamend- 
ments  which  may  be  proposed  to  tbe  draft 
of  a  bill  relate  to  the  " evidence  or  other 
matter, "  which  section  648  authorices  to 
be  stated  in  the  bill  for  the  purpose  of  ex- 
plaining the  "objection"  taken,  and  do 
not  include  exceptions  taken  by  the  party 
proposing  the  amendments,  or  any  evi- 
dence or  other  matter  necessary  to  explain 
tbe  same.  Whether  the  mutter  which  is 
proposed  by  way  of  amendments  to  a  bill 
of  exceptions  shall  be  allowed  is  to  be  de- 
termined by  the  judge  who  tried  or  heard 
the  case,  and  bis  action  thereon  must  be 
regarded  as  final.  Thestatutehas  provid- 
ed no  modefor  reviewing  his  action  iu  this 
respect,  even  if  it  were  practicable  or  de- 
sirable that  any  review  should  be  bad. 
His  familiarity  with  the  trial,  and  knowl- 
edge of  what  then  took  place,  better  qual- 
ify him  than  any  other  tribunal  for  deter- 
mining how  much  of  the  evidence  or  other 
matter  is  necessary  to  explain  tbe  objec- 
tion. This  court  cannot,  in  advance  of  a 
hearing  upon  the  appeal,  determine  wheth- 
er any  particular  piece  of  evidence  or  other 
matter  proposed  as  an  amendment  is  nec- 
essary to  explain  the  objection.  A  proper 
determination  of  that  question  would  re- 
quire  an  investigation  of  the  whole  case, 
including  the  pleadings  and  other  evidence 
that  had  been  admitted,  as  well  as  the 
state  of  the  trial  at  the  time  when  the  ob- 
jection was  made.  In  Hyde  v.  Boyle,  8ft 
Gal.  362,  24  Pac.  Rep.  10.59.  we  said :  "  The 
duty  and  power  of  settling  statements 
and  bills  of  exception  rest  generally  and 
properly  In  the  judge  of  the  trial  court. 
This  court  can  interfere  with  such  state- 
ment or  hill  only  In  the  cases  provided  by 
statute,  and  the  only  case  thus  provided 
is  found  in  said  section  652;"  and  again, 
upon  a  kindred  motion  in  the  same  case, 
(26  Pac.  Kep.  1092:)  "The  settlement  of  a 
bin  of  exceptions  Is  one  of  the  duties  Im- 
posed upon  a  Judge  by  virtue  of  his  office, 
and  is  to  be  performed  by  him  under  the 
sanction  of  his  judicial  oath.  It  is  not  to 
be  presumed  that  be  will,  in  any  instance, 
BO  far  violate  bis  ofBcial  obligation  aa 
either  willfully  or  knowingly  to  insert  in 
the  bill  any  matter  that  is  not  properly 
there,  or  exclude  therefrom  any  matter 
that  should  be  inserted.  This  court  is  not 
the  tribunal  to  determine  whether  he  has 
in  any  instance  violated  his  duty  in  this 
respect,  or  from  which  a  litigant  Is  to  seek 
redress  for  any  such  violation."  Section 
652  limits  tbe  authority  of  this  court  to 
interfere  In  the  settlement  of  a  bill  to  the 
single  Instance  in  which  the  judge  "refuses 
to  allow  an  exception;"  and  we  have  no 
inclination,  even  if  we  had  the  power,  to 
extend  this  authority  beyond  the  limits 
prescribed  by  tbe  statute.  Tbe  petition  la 
denied. 
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Weconeur:  McFabland.J.;  DbHatkm, 
3. ;  Patbbson,  J. ;  Srabpstein,  J. 

Bbattt,  C.  J.,  deeming  himself  disquali- 
lled,  took  no  part  in  tlie  declaloiu 


(90  Cal.  278)  

Dter  ▼.  Places  Coonty.    (No.  14,283.) 

(Sttpreme  Court  of  California.     July  18,  1891.) 

Public  Offexsi — Evading  Patkknt  of  Railboad 
Pari — New  TriaI/ — Ikseoclasitt  of  Noticb. 

1.  Act  Cal.  April  1,  1878,  {  9,  provides  that 
"every  person  who  shall  fraudulently  evade,  or 
attempt  to  evade,  the  payment  of  his  fare  for 
traveling  on  any  railroad  shall  lie  fined, "  etc. 
field  a  violation  of  said  act  constitutes  a  pablio 
offense,  within  the  meaning  of  Pen.  Code,  g  15, 
vhieh  provides  that  a  "public  offense  is  an  act 
committed  in  violation  of  a  law  commendlDe  or 
forbidding  it,  and  to  which  is  annexed  •  *  * 
•  fine." 

8.  Where  a  notice  of  motion  for  a  new  trial 
states  that  it  will  be  made  upon  "a  statement 
of  the  case, "  and  the  motion  is  heard  without 
objection  upon  what  was  termed  a  "bill  of  excep- 
tions, "  it  is  an  irregularity  which  does  not  affect 
the  substantial  rights  of  the  parties 

Department  2.  Appeal  from  the  sape- 
rior  court.  Placer  county;  B.  F.  Myers, 
Judee. 

Action  by  Dyer  against  Placer  county 
to  recover  tor  the  care  of  prisoners.  Jadg- 
ment  for  defendant.  Plaintiff  appeals. 
Reversed. 

L.  Jj.  Chamberlain  and  Ben  P.  Tabor, 
for  appellant.  A.  P.  Tattle  and  A.  K. 
RoblDsoD,  tor  respondent. 

Sharfbtein,  J.  The  plaintiff  in  bin  com- 
plaint alleges  that  he  is  a  constable  la  and 
for  the  fourth  township  of  the  county  of 
Placer,  and  that  as  such  constable  lie  per- 
formed and  rendered  ufflcial  services  for 
the  defendant  by  serving  and  executing 
warrants  and  other  legal  writs  and  pro- 
cesses, transporting  prisoners  to  and  from 
the  courts  and  county  jail  in  said  county, 
feeding  prisoners  while  awaiting  trial, 
conveying  siclc  and  indigent  peruons  to 
the  county  hospital,  aggregating  in  value 
the  sum  of  »518.93;  that  on  the  8th  day  of 
October,  1890, he  presented  his  claim  there- 
tor  in  an  itemized  bill,  duly  verified,  to  the 
board  of  snpervisors  of  said  county,  for 
allowance,  and  said  board  failed  and  re- 
fused to  allow  the  said  claim,  or  any  part 
thereof,  except  the  sum  of  $370.93.  By  tlie 
Itemized  account  it  appears  that  the  items 
disallowed  by  the  board  were  for  services 
Tendered  in  arresting,  tranRportlng,  and 
feeding  prisoners  charged  with  fraudulent- 
ly evading  the  payment  of  railroad  fares. 
The  authority  for  prosecuting  persons 
charged  with  sach  delinquencies  is  found 
in  section  9  of  an  act  entitled  "An  act  to 
create  the  offlce  of  commissioner  of  trans- 
portation," etc.,  approved  April  1,  1878. 
Section  9  of  the  act  reads  as  follows: 
"Every  person  who  shall  fraudulently 
evade,  or  attempt  to  evade,  the  payment 
of  his  fare  for  traveling  on  any  railroad, 
■hall  be  fined  not  less  than  five  nor  more 
than  twenty  doUan."  That  se<^tion  Is 
not  repealed  by  the  act  entitled  "An  act 
to  organize  and  define  the  powers  of  the 
board  of  railroad  commissioners,"  ap- 
proved April  16, 1880. 

The  biU  of  ezceptionB,   among  other 


things,  contains  the  fonowlng:  "It  waa 
consented  to  by  the  court,  and  agreed  by 
the  parties,  that  the  sole  question  for  the 
court  to  decide  was  whether  under  section 
9  of  said  act,  vis.,  'Every  person  who  shall 
fraudulently  evade,  or  attempt  to  evade, 
payment  of  hie  fare  for  traveling  on  any 
railroad,  shall  be  fined  not  less  than  five 
nor  more  than  twenty  dollars,' a  violation 
thereof  was  or  was  not  a  public  offense, 
and  whether  plaintiff,  as  such  constable, 
should  or  should  not  execute  warrants  of 
arrest  placed  in  his  hands  charging  viola- 
tions of  said  section  9  of  said  act."  The 
court  below  held  that  a  violation  of  said 
section  9  did  not  constitute  a  public  of- 
fense, and  rendered  its  judgment  for  the 
amount  allowed  by  said  board  of  super- 
visors, and  no  more.  From  that  judg- 
ment this  appeal  is  talcen.  We  think  a 
violation  of  said  section  9  constitutes  a 
public  offense,  within  the  definition  of  sec- 
tion 15  of  the  Penal  Code,  which  reads  as 
follows:  "A  crime  or  public  offense  is  an 
act  committed  or  omitted  in  violation  of 
law  forl)lddIng  or  commanding  it,  and  to 
which  is  annexed,  upon  conviction,  either 
of  the  following  punishments:  •  •  • 
third,  fine."  To  hold  that  a  law  which 
makes  it  a  finable  offense  to  fraudulently 
evade  the  payment  of  railroad  fare  does  not 
make  such  evasion  a  public  offense,  would 
we  think,  be  going  but  skin  deep  into  its 
meaning.  Qui  haeret  in  Utera,  bseret  in 
cortice. 

In  his  notice  of  motion  for  a  new  trial 
appellant  stated  that  it  would  be  "made 
upon  a  statement  of  the  case."  Themotion 
was  heard  without  objection,  and  denied 
upon  what  is  denominated  a"bill  of  ex- 
ceptions. "  We  think  tiiis  did  not  in  any 
way  affect  the  substantial  rights  of  the 
parties,  and  that  it  is  an  irregularity 
which  must  be  disregarded.  Judgment 
and  order  reversed,  and  cause  remanded 
tor  a  new  trial. 

We  concur:    Db   Hatbn,   J.;    McFab- 

LAND,  J. 

(90  Cal.  220) 

Barrt  v.  Couohlin  et  al.    (No.l3,40l.)i 
(Supreme  Court  of  California.     July  16, 1891.) 
Appbal— FimiiNos — Evidbmob. 
When   the  finding  is  sustained   by  evi- 
dence, it  will  not  l>e  disturbed  on  appeal. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco ; 
T.  H.  Reakden,  Judge. 

Action  by  Barry  against  Conghlin  and 
others  to  foreclose  a  mechanic's  lien. 
Judgment  for  defendants.  PlaintlH  ap- 
peals.   Afl9rmed. 

A.  Morgenthal,  for  appellant.  J.  D.  Sal- 
Itran,  for  respondents. 

Sharpbtbin,  J.  Action  for  the  fore- 
closure of  a  mechanic's  Hen.  The  plaintiff 
was  employed  to  work  on  a  building  of 
defendant  Coiighlin's  by  the  defendant 
Grace,  who  had  contracted  with  defend- 
ant Coughlin  to  make  certain  repairs 
on  said  building.  The  defendants  Cough- 
lin, and  Caldon  answered  the  plaintiff's 
complaint  by  alleging  that  the  claim  and 
demand  of  the  plaintiff  has  been  fully 
paid   and   discharged.    Defendant   Grace 
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does  not  answer.  The  only  iBsoe  raised 
toy  the  pleadings  Is  that  ot  payment,  and 
Tipon  that  Issue  the  parties  went  to  trial. 
The  court  found  in  favor  of  the  defend- 
-ADts.  and  entered  judgment  accordingly. 
Appellant  moved  for  a  new  trial,  on  the 
ground  that  the  decision  is  not  justified 
by  the  evidence.  There  was  some  evidence 
tending  to  prove  payment,  and  we  cannot 
disturb  the  finding  of  the  court  ou  that 
Issue,  aithoUf^b,  if  sitting  as  a  trial  court, 
we  might  have  found  otherwise.  Judg- 
ment and  order  afiSrmed. 

We  concur*    MoFari^and,  J.;  Db  Ha- 
ven, J. 


90  Cal.  231 

Sparqi;k  et  ox.  y.  Heard  et  al.   (No.  13,- 

820.) 
{Sv/preme  Cawrt  of  California.    July  16, 1891.) 

WaTBB-RiQHTS— ApPBOPRIATION— RiPAMAH  OWN- 

bhs—Plbadino— Findings. 
1.  In  an  action  to  establish  a  water-right,  a 
finding  that  plaintiff's  grantor  appropriated  20 
incbes  of  water  in  1874,  and  in  1878  conveyed  to 
plaintiff,  and  that  for  six  years  next  succeeding 
such  appropriation   the  use   of  said    water   by 

£laintitE  and  her  grantor  was  with  the  full 
Qowledge  of  defendants'  grantors,  continuous, 
open,  and  notorious  nnder  a  claim  of  right, 
snows  that  plaintiff  had  acquired  a  prescriptive 
right  to  the  use  of  20  Inches  of  water,  and  it  is 
immatxirial  how  long  defendants  and  their  gran- 
tors had  owned  their  riparian  lands  in  fee. 

a.  Where  plaintiff  has  acquired  a  tight  to  take 
water  from  a  creek  at  a  point  above  defendants' 
land,  and  defendants  have  wrongfully  obstructed 
the  now  into  her  ditch,  and  threaten  to  continue 
to  do  so,  it  Is  proper  to  grant  a  perpetual  injunc- 
tion without  proof  of  damages,  notwithstanding 
that  defendants  are  riparian  owners  on  the  creek. 

8.  A  denial  that  defendants  threaten  or  will 
continue  to  do  the  acts  complained  of,  "except 
as  of  right  they  are  lawfully  entitled  thereto, " 
Is  not  a  denial  in  toto  of  an  allegation  that  de- 
fendants threaten  and  intend,  and,  unless  prevent- 
ed by  injunction,  will  continue,  to  divert  and  ob- 
struct the  water  of  a  stream. 

4.  A  complaint  in  an  action  to  establish  a 
water-rigbt,  wbich  alleged  that  plaintiff  and  her 
grantors  had  owned,  possessed,  and  occupied  the 
lands  described  for  15  years,  and  that  she  was 
then  the  owner,  is  sulBcient  to  show  title  to  the 
land. 

6.  Where  it  did  not  appear  that  taxes  had 
been  levied  and  assessed  against  the  ditch  and 
water-right  it  was  not  error  to  fall  to  make  a 
finding  upon  that  question. 

n.  It  is  not  error  to  join  the  husband  as  co- 
plaintiff  in  a  suit  to  establish  a  water-right  be- 
longing to  the  wife. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Modoc  county; 
6.  F.  Harris.  Judge. 

Action  by  Henry  L.  Spargur  and  wife 
against  K.  G.  Heard,  Jr.,  and  others  to  es- 
tatilish  and  obtain  a  perpetual  injunction. 
Judgment  for  plaintiffs.  Defendants  ap- 
peal.   Affirmed. 

Spencer  <ft  Kuker,  Frank  M.  S&wyer,  and 
Clnrence  A.  R/iker,  tor  appellants.  H.  L. 
iSpar^ur,  D.  W.  Jeaks,  and  J,  U.  Stewart, 
for  respondents. 

BELcnER,  C.  C.  This  action  was  brought 
to  obtain  a  pei-petual  injunction  restrain- 
ing the  diversion  of  water,  and  tor  dam- 
ages. Thecourt  belowgranted  the  injunc- 
tion, but  without  damages.  The  appeal  is 
from  the  judgment,  and  rests  on  the  judg- 
ment roll. 


1.  It  Is  claimed  by  appellants  that  their 
demurrer  shonld  have  been  sustained,  but 
we  think  It  was  properly  overruled.  The 
complaint  stated  a  cause  of  action,  and 
it  was  not  ambiguous,  nnintelligible,  and 
uncertiiln.  The  plaintiffs  were  husband 
and  wife,  but  a  busband  may  be  joined 
as  plaintiff  with  his  wife  in  an  action 
which  concerns  her  separate  property. 
Caldcrwood  v.  Peyser,  31  Cal.  333;  Corco- 
ran V.  Doll,  32  Cal.  83.  Plaintiffs  alleged 
that  Mrs.  Spargur  and  her  grantors  had 
owned,  possessed,  and  occnpied  the  lands 
described  tor  the  periods  named,  and 
that  she  was  then  the  owner  thereof;  and 
they  deraigned  her  title  to  the  ditch  and 
water-right  from  the  first  approprlator. 
This  was  sufflcient. 

2.  It  is  contended  that  the  conrt  did  not 
And  upon  all  the  material  issues  raised  by 
the  pleadings.  Under  this  head  it  is 
urged  that  there  was  no  finding  upon  the 
issue  tendered  by  plaintiffs'  averment 
"that  the  defendants  threaten  and  intend, 
and,  unless  prevented  by  the  injunction  of 
this  court,  they  will  continue,  to  divert 
and  obstruct  the  waters  ot  said  stream, 
and  prevent  the  same  from  reaching  the 
lands  of  said  plaintiff,  and  wholly  deprive 
her  ot  the  use  ot  said  water.  That  the 
damagetosaid  plaintiff  tor  each  day  shels 
deprived  of  the  use  of  said  water  is  95,  "etc. 
It  is  said  that  this  averment  was  denied 
io  toto;  but  the  only  denial  as  to  the  first 
part  ot  it  was  that  defendants  threaten  or 
Intend  or  will  continue  to  do  the  acts 
complained  ot,  "except  as  ot  right  they 
are  lawfully  entitled  thereto."  This  was 
clearly  not  a  denial  to  toto,  and  yet  the 
court  found  "that  defendants,  and  each  ot 
them,  threaten  and  intend,  and,  unless  re- 
strained, will  continue,  to  divert  the 
waters  from  said  plaintiffs  ditch,  and 
thereby  prevent  any  portion  ot  the  waters 
of  said  stream  from  flowing  through  said 
ditch  to  plaintiffs'  said  lands. "  The  court 
was  not  required  to  go  further  and  find  as 
to  the  alleged  resulting  damages,  tor  the 
reason  that  it  was  not  necessary  to  allege 
or  prove  such  damages.  Moore  v.  Water- 
Works,  6S  Cal.  146,  8  Pac.  Rep.  816.  The 
finding  was  therefore  fully  sufficient.  It 
is  also  urged  that  there  was  no  finding 
as  to  the  bar  of  the  statute  of  limitations 
pleaded  by  defendants.  But  the  court 
did  find  "that  plaintiffs*  cause  of  action 
Is  not  barred  by  section  818  of  the  Code 
ot  Civil  Procedure,  nor  by  section  343  ot 
said  Code.nor  by  section  310  of  said  Code, 
nor  any  ot  them."  The  sections  named 
are  the  only  ones  pleaded,  and  the  claim 
that  the  finding  should  be  disregarded, 
because  Itis  placed  among  the  conclusions 
ot  law,  Is  without  merit.  Burton  v. 
Burton,  79  Cal.  490.1  it  is  further  urged 
that  there  was  no  sufflcient  finding  as  to 
the  affirmative  defense  set  up  by  the  de- 
fendants, to  the  effect  that  they  and  their 
grantors  had  been  the  owners  in  tee- 
simple  absolute  of  the  land  claimed  by 
them  since  about  the  year  1869,  and  that 
Rutherford  creek— the  stream  from  which 
plaintiffs  claim  the  right  to  take  the 
water— naturally  flows  across  their  land, 
and  that  their  right  to  the  full  flow  and 
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nae  of  the  waters  of  the  creek  upon  their 
•aid  land  ia  older  and  soperior  to  any 
rlKbt  ol  the  plaintilfH  thereto,  or  to  any 
portion  thereof.  It  let  said  the  court 
found  only  that  defendants'  lands  were 
a^cultural  In  character,  and  that  the 
said  stream  In  its  natural  channel  flowed 
across  the  same,  and  naturally  irrigated 
portions  tliereof,  but  did  not  find  huw 
Ion;;  tbey  and  their  grantors  bad  been 
the  owners  in  fee-simple  ot  the  said  land. 
But  the  court  also  found  that  in  the  fall 
of  1873  and  the  spring;  of  1874,  one  Wood 
constructed  a  ditch  leading  from  Ruther- 
ford creek  to  certain  lands  situated  near 
the  creek,  and  which  he  then  occupied  and 
claimed,  and  thereby  appropriated  and 
diverted  to  his  lands  20  inches  of  the 
water  of  the  creek,  ueasuntd  under  a 
4-inch  pressure,  and  thereafter  continu- 
ously used  the  same  for  irrigating  bis 
lands  during  the  irrigating  season  of  each 
year,  and  for  domestic  purposes  and  the 
watering  of  stock  during  the  whole  of  each 
year,  until  September,  1878,  when  be  con- 
veyed his  lands,  with  the  ditch  and  water- 
right,  and  privileses  appurtenant  there- 
to, to  the  plaintiff  Mrs.  Spargur;  that  she 
thereupon  took  possession  of  the  land, 
ditch,  and  water-right,  and  has  ever  since 
continuously  claimed  and  used  the  water 
BO  appropriated  for  the  same  purposes 
as  her  grantor  had  used  it,  except  when 
prevented  from  doing  so  by  defendants 
and  their  grantors;  and  "that  for  six 
years  next  succeeding  said  appropriation 
such  use  of  said  water  by  plaintiff  and  her 
grantor  was,  with  the  full  knowledge  of 
defendants'  grantors,  continuous,  uninter- 
rupted, peaceable,  open,  and  notorious, 
under  a  claim  of  right  adverse  and  in 
bostility  to  all,  and  particularly  to  de- 
fendants and  their  grantors."  These  find- 
ings clearly  show  that  Mrs.  Spargur  had 
acfjuired  a  prescriptive  right  to  divert  and 
use  the  20  inches  ot  water  which  she 
claimed,  (Water  Co.  v.  Hancock,  85  Cal. 
219,  24  Pac.  Rep.  646;)  and,  tliis  being  so. 
it  was  immaterial  liow  long  defendants 
and  their  grantors  had  owned  their  laud 
in  fee,  and  no  finding  as  to  that  matter 
was  required.  It  is  further  urged  that 
there  was  no  finding  that  plaintiff  and  her 
grantor  had  paid  all  taxes  levied  and  as- 
sessed against  the  said  ditch  and  water- 
right;  but  it  does  not  appear  that  any 
racb  taxes  had  been  levied  or  assessed, 
and  therefore  no  finding  upon  tblsquestion 
was  necessary.  Heilbron  v.  Ditch  Co.,  75 
Cal.  117, 17  Pac.  Rep.  K5;  Coonradt  y.  Hill, 
79  Cal.  687,  21  Pac.  Rep.  1099. 

3.  It  is  contended  that  the  findings  vere 
not  sufflcleut  to  Justify  the  issuance  of  a 
perpetual  injunction  against  defendants, 
for  the  reason  that  they  were  riparian 
owners  on  the  creek,  and  the  court  only 
found  that  plaintlB  had  been  damaged 
in  the  nominal  sum  ot  one  dollar.  The 
answer  is  that  it  appears  that  the  defend- 
ants' lands  were  situated  on  the  creek  be- 
low the  head  of  plaintiff's  ditch;  that 
plaintiff  had  acquired  a  right  to  appro- 
priate from  the  creek  the  amount  of  water 
claimed  by  her,  and  that  the  defendants 
bad  wrongfully  obstructed  the  flow  of 
the  water  into  her  ditch,  and  threatened 
to  continue  to  do  so.    Under  such  circum- 


Btancee  plaintilf  was  entitled  to  an  Injunc- 
tion, without  proof  of  damages.    Moure 
F.  Water-Works,  68  Cal.  146,   8   Pac.  Rep 
816;  Conkllng  v.  Improvement  Co.,  87C{d 
296,  25  Pac.  Rep.  399. 

Some  other  points  are  made  for  a  re- 
versal of  the  Judgment,  but  they  do  not 
require  special  notice.  In  our  opinion 
the  proper  judgment  was  entered,  and 
we  advise  that  it  be  affirmed. 

We  concur:   Foote,  C;    Vanclief,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  is 
afiirmed. 

Bbattt,  C.  J.  I  concur  in  the  Jndgment. 


■  (90  Cal.  180 

People  ex  re/.  Board  of  State  Hakbob 
Commissioners  t.  Fairfield  et  al.   (No. 
13,466.) 
(Supreme  Court  of  CaWomia.   July  18, 1891.) 
Evu>BiioB — Official  Books  —  Showing  Oxnekai 
Inaccubagt. 
Where,  in  an  action  upon  the  official  bond 
of  a  wharfinger,  the  books  kept  by  the  secretary 
of  the  board  of  state   harbor  commissioners  are 
introduced   to   prove  that  certain  sums  oi  money 
received  by  him  bad  not  been  paid   to  the  board, 
it  is  error  to  exclude  evidence  that  the  secretary 
had  received  large  amounts   from  other   persons 
in  payment  of  harbor  dues,  which  were  not  ac- 
counted for  in  the  books,  to  impeach  the  accuracy 
of  the  books,  although  Code  Civil   Proo.    Cal.  g 
1920,   makes   ofBcial    books   or  records  "primo 
facie  evidence  of  the  tacts  stated  therein. '' 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco ; 
John  F.  Finn,  Judge. 

Action  by  the  people  on  relation  of  the 
board  of  state  harbor  commissioners 
against  Fairfield,  Hendry,  and  Ray,  upon 
an  official  bond  given  by  Fairfield  as 
wharfinger,  and  signed  by  the  others  as 
sureties,  judgment  for  plaintiffs.  De- 
fendants appeal.    Reversed. 

W.  H.  B.  Hart  and  Aylett  R.  Cotton,  tor 
appellants.  F.  S.  Stnittoa,  (T.  C.  Coogaa, 
of  counsel,)  for  respondent. 

McFarij^kd,  J.  This  Is  an  action  upon 
the  official  bond  of  defendant  Fairfield, 
upon  which  tlie defendants  and  appellants 
Hendry  and  Ray  were  sureties.  Before  the 
trial  Fail-field  died,  and  by  the  consent  of 
parties  the  action  was  as  to  him  dismissed 
as  of  a  date  prior  to  his  death.  Judg- 
ment was  rendered  against  Hendry  and 
Ray  for  $1,911.05,  from  which,  and  from 
an  order  denying  a  new  trial,  they  appeal. 

1.  There  are  some  25  points  made  by  ap- 
pellants, which  we  do  not  deem  neceHsary 
to  notice  in  detail.  It  is  sufficient  to  say 
that  the  court  below  did  not  commit  any 
error  except  with  respect  to  the  matters 
hereinafter  mentioned. 

2.  The  plaintiffs  introduced  evidence  to 
the  point  that  Fairfield,  while  holding  the 
office  of  wharfinger,  for  which  said  official 
bond  was  given,  received  certain  sums  of 
money  in  liis  official  capacity  at  various 
times  within  the  period  stated  in  the  com- 
plaint; and,  for  the  purpose  of  showing 
that  be  had  not  paid  said  money  to  the 
board  of  state  harbor  commissioners  as 
his  official  duty  required,  they  introduced 


Digitized  by  LjOOQ IC 


.■soo 


PACIFIC  EEPOETEB,  Vol.  27. 


(CaU 


-certain  books  which  the  secretary  of  said 
board  Is  required  to  keep  by  sectloD  2522 
of  the  Political  Code.  These  books  are 
made  by  statutory  law  "prima  facie  evi- 
dence of  the  facts  therein  stated,"  (Code 
Civil  Proc.  §§  1920,1926;)  and  they  were  In- 
troduced by  plaintiffs  to  prove  that  Fair^ 
field  did  not  pay  any  of  said  moneys  to 
the  board.becauso  said  books  did  not  con- 
tain any  account  of  such  payment,  which 
they  should  have  contained  if  such  pay- 
ment had  been  made.  It  Is  quite  evideut 
that  plaintiffs  were  called  upon  to  prove 
'Something  more  than  the  mere  fact  of  the 
receipt  of  the  moneys  by  Fairfield ;  for  the 
presumption  would  have  been  that  be 
performed  his  ofHcial  duty,  and  disposed 
of  the  money  as  such  duty  directed.  The 
defendants,  for  the  purpose  of  overcoming 
the  prima  ikcio  character  of  evidence 
afforded  by  said  books,  offered  to  prove 
that  one  Gray,  who  was  secretary  of  the 
board  during  the  time  when  Fairfield  was 
wharfinger,  had  incorrectly,  falsely,  and 
fraudulently  kept  said  books.  In  this  con- 
nection  they  offered  to  prove  false  entries 
and  fraudulent  omissions  in  the  books 
with  respect  to  business  done  with  the 
board  by  persons  other  than  Fairfield. 
For  Instance,  they  offered  to  show  numer- 
ous bank-checks  for  large  amounts  which 
had  been   received   by  Gray  from  various 

f)ersons  In  payment  of  harbor  dues,  and 
ndorsed  by  him,  of  which  there  was  n«> 
account  whatever  In  the  books.  This 
-^lass  of  evidence  was  ruled  out  by  the 
court  upon  the  ground  that  "It  does  not 
connect  Itself  In  any  way  with  the  deficit 
charged  against  tlie  defendant  by  the  evi- 
dence introduced  on  the  part  of  the  plain- 
tiff, "and  because  it  "did  not  relate  to  any 
items  upon  which  the  plaintiffs  seek  to  re- 
cover in  this  action."  In  this  ruling  the 
court  committed  error  for  which  the  juds. 
ment  must  be  reversed. 

A  prima  facie  case  maybe  rebutted  from 
any  stand  point  within  the  boundary  of 
legitimate  evidence.  A  merchant's  or 
shop-keeper's  books,  after  some  slight  pre- 
liminary proof  of  their  correctness,  are 
prima  facie  evidence  of  the  sale  and  deliv- 
ery of  goods.  Under  our  Codes,  these 
books  of  the  secretary  of  the  harbor  com- 
missioners are  made  prima  /ijcie  evidence 
of  certain  facts,  without  any  preliminary 
proof.  But  the  same  rule  applies  in  both 
cases,  that  is  to  say :  Tlie  books  are  to 
be  taken,  in  the  first  Instance,  as  compe- 
tent evidence  of  the  truth  of  certain  state- 
ments therein  contained,  because  they  are 
presumed  to  have  been  correctly  and  hon- 
estly kept,  and  to  be  truthful  and  credit- 
able, until  the  contrary  be  showu.  But 
fie  contrary  may  be  shown  by  proof  tha' 
they  have  not  been  fairly  and  honestly 
kept,  and  that  their  character  Is  such  as 
to  render  them  unreliable  and  valueless  as 
evidence.  And  this  may  be  done  by  prov- 
ing false  and  fraudulent  charges  and  en- 
tries against  persons  other  than  the  par- 
ty to  the  suit  on  trial.  If  such  proof  were 
confined  to  items  of  the  particular  account 
against  the  defendant  in  the  action  it 
would  be  of  little  value;  tor  if  the  defend- 
ant could,  by  independent  evidence,  dis- 
prove the  entries  made  against  him,  he 
would  have  little  cause  to  assail  the  gen- 


eral character  of  the  books.  A  case  strict' 
ly  In  point  is  that  of  Funk  v.  Kly,  45  Pa- 
st. 414.  There  Ely  had  introduced  his 
books,  and  the  trial  court  had  ruled  out 
all  evidence  touching  their  character,  ex- 
cept such  as  related  to  the  itemsof  Funk's 
account.  The  court  in  considering  this 
ruling  say:  "The  only  error  we  see  upon 
the  record  Is  in  excluding  from  the  jury  all 
evidence  tending  to  Impeach  Ely's  books, 
except  such  as  related  to  the  account 
ag{<tnst  Funk.  Such  a  rule  of  evidence 
amounts  to  nothing  In  its  practical  appU' 
cation.  If  a  defendant  can  disprove  bis 
particular  account,  be  has  no  occasion  to 
assal  the  general  character  of  plaiutlH's 
books.  It  Is  only  wlien  he  has  no  other 
means  of  meeting  a  false  charge  that  he 
assails  the  general  character  of  plaintiff's 
books.  *  *  *  It  is  the  general  charac- 
ter which  is  thus  brought  into  issue,  and 
general  character  is  formed  by  numerous 
particulars. "  Having  stated  that.  If  it  ap- 
pears on  the  face  of  the  book  that  it  should 
not  be  admitted  In  evidence,  the  court 
may  reject  it,  the  opinion  proceeds  as  fol- 
lows: "U  this  does  not  clearly  appear,  it 
is  to  be  submitted  to  the  jury  to  judge  of; 
and  then  it  is  competent  for  the  adverse 
party  to  show  Its  general  character  by 
pointing  to  charges  and  entries  affecting 
other  parties,  and  by  caUing  witnesses  to 
prove  such  entries  false  and  fraudulent. 
That  this  investigation  may  not  run  into 
excessive  departure  from  the  Issue  on  trial, 
the  court  should  limit  it  to  the  time,  or 
near  the  time,  covered  by  the  account  in 
suit,  or  should  suffer  no  more  examina- 
tion of  collateral  cases  than  would  bear 
directly  on  the  general  character  of  the 
book.  •  •  •  The  Jury  may  form  some 
opinion  from  such  examination  how  far  it 
is  entitled  to  weight  in  the  scales  which 
they  are  holding.  While  they  should  make 
all  due  allowance  for  mistakes,  for  igno- 
rance and  imskillfulnoss  in  book-keeping, 
and  for  peculiarities  in  the  plaintiff's  busi- 
ness, they  should  insist  on  the  general  hon- 
esty and  accuracy  of  the  book  made  In 
secret  by  one  party  against  the  other,  and 
now  offered  as  a  guide  to  the  conscience 
of  the  Jury."  It  would  be  a  harsh  rule.  In- 
deed, that  would  prevent  the  defendants 
in  the  case  at  bar — who  are  mere  sureties 
entitled  to  stand  on  their  strict  rights — 
from  showing  that  the  oraisBlons  by  which 
they  are  sought  to  be  concluded  are  in  a 
book  full  of  omissions  which  are  false  and 
fraudulent.  Of  course,  when  they  shell 
have  introduced  all  their  evidence  on  that 
point,  it  will  be  for  the  jury,  or  the  court 
sitting  as  a  jury,  to  determine  how  _  far 
such  evidence  has  weakened  the  credibility 
of  the  books ;  but  that  such  evidence  is  ad- 
missible we  have  no  doubt.  The  judgment 
and  ijrder  appealed  from  are  reversed,  and 
the  cause  remanded  for  a  new  trial. 


We    concur:    De   Haven,   J. 

STBI.V,  J 


Shaup- 
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People  v.  Stewart.    (No.  20,788.) 

{.Suxrreme  Court  of  Caltfomla.   July  15. 1891.) 

Rape— Evidence. 

Where,  on  a  trial  for  assault  with   intent 

to  rape,  complainant,  a  girl  of  IS  years  of  age, 
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testifies  to  fitcts  which,  if  tme,  nrove  the  crime, 
and  her  E>catementa  as  to  most  of  the  accompany- 
Idk  circumstances  are  corroborated  by  other  wit- 
neoses,  and  defendant  admits  that  he  was  pres- 
ent, bnt  denies  the  assault,  a  oonTlctlon  will  not 
be  disturbed. 

CommlsHlnnerB*  declRlnn.  Tn  bank.  Ap- 
peal from  superior  court,  Colusa  county; 
E.  A.  BRiDOFORn,  Jodere. 

Appeal  of  O.  W.  Stewart  from  a  convic- 
tion of  assault  with  intent  to  rape.  Af- 
flrmed. 

T.  J.  Hart,  for  appellant.  W.  B.  B. 
Bart,  Atty.  Gen.,  for  the  People. 

BBI.CHER,  C.  C.  The  defendant  was  con- 
victed of  the  crime  of  aHsnult  with  Intent 
to  commit  rape,  and  has  appealed  from 
the  judgment  and  an  order  refusing  him  a 
new  trial.  The  only  points  made  for  a  re- 
versal of  the  Judgment  are  that  the  court 
erred  In  Its  Instructions  to  the  jury,  and 
that  the  evidence  was  Insufflclent  to  justi- 
fy the  verdict.  No  particular  errors  are 
pointed  out,  and,  after  carefully  reading 
the  Instructions,  we  have  been  unable  to 
discover  that  any  error  was  committed. 
Taking  the  Instructions  as  a  whole,  they 
seem  to  state  the  law  applicable  to  the 
case  Tally,  fairly,  and  clearly.  The  com- 
plainant was  a  girl  12  years  ol  age.  Hhe 
was  a  witness,  and  testified  to  facts  which, 
if  troe,  necessarily  lead  to  the  conclusion 
that  the  offense  charged  was  committed ; 
and  ber  testimony  as  to  most  of  the  ac- 
companying circumstances  was  corrobu- 
rated  by  other  witnesses.  The  defendant 
testified  In  his  own  behalf,  and,  while  ad- 
mitting that  he  was  with  the  complainant 
at  the  time  and  place  named  by  ber,  denied 
that  any  assault  was  committed.  A  con- 
viction of  such  an  offense  maybchad  upon 
the  uncontradicted  evidence  of  the  prose- 
cutrix, the  weight  to  be  accorded  the  evi- 
dence being  a  question  for  the  Jury.  Peo- 
ple V.  Mayes.  66  Cal.  597,  6  Pac.  Rep.  691, 
Under  the  circumstances  shown  here,  we 
do  not  think  the  judgment  can  be  reversed 
for  insiitiiclency  of  evidence,  and  we  there- 
fore advise  that  the  Judgment  and  order 
be  afiBrmed. 


FlTZGBBALD,    C. ;      VaN- 


We    concur: 
CLIBF,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  are  affirmed. 

(M  Cal.  190)  ^^— 

Fairchild  v.  Mullan  et  al.    (No.  13,210.)i 
{Supreme  Court  of  California.    July  14, 1891.) 

Vksdor  ajtd  Vender— Bond  fob  Deed  —  Sobsb- 
QCBKT  Declaration  or  Tucst  —  Tbnants  in 
Common. 

Where  a  vendor  gave  a  bond  for  a  deed 
and  received  part  of  the  purchase  price,  the  tact 
that  he  afterwards  entered  into  an  agreement 
with  the  vendee  and  others,  declaring  that  the 
vendee  held  the  same  in  trust  for  the  use  of  all 
the  parties,  did  not  make  the  vendee  a  tenant  in 
common  with  the  vendor,  as  he  only  took  an  eq- 
uitable estate  by  the  bond,  which  might  be  fore- 
closed on  failure  to  comply  with  its  terms. 

CommlBslonem'deciHlnn.  Department  2. 
Appeal  from  superior  eonrt,  city  and  coun- 
ty of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Harriet  If.  Fairchild,  execn- 

>  Behearis  ^  denied. 


trix  of  A.  A.  Ritchie,  deceased,  ag^alnst  John 
Mullan.  Henry  F.  Williams,  P.  M.  Randall, 
and  Joseph  M.  Nougues,  to  quiet  title. 
Judgment  lor  plain  tltf.  Defendants  Mullan 
and  Randall  appeal.    Affirmed. 

Joseph  M.  NoagueB  and  MIcb.  Mnllany, 
for  appellants.  J.  F.  Wendell,  lor  re- 
spondent. 

Temple, C.  The  defendants  Mullan  and 
Randall  take  this  appeal  from  the  judg- 
ment and  an  order  refusing  them  a  new 
trial.  The  action  is  brought  by  the  exec- 
utrix of  A.  A.  Ritchie,  deceased,  to  quiet 
title  to  a  tract  of  land  in  Lake  county, 
and  to  have  It  adjudged  that  the  defend- 
ants have  no  right  to  purchase  under  a 
contract  made  with  Ritchie,  October  19, 
1877.  Defendants  Nougues  nnd  Williams 
filed  a  disclaimer.  The  judgment  quiets 
the  title  absolutely  against  all  of  the  de- 
fendants except  Mullan,  and  permits  him 
to  complete  the  purchase  within  90  days, 
by  paying  certain  moneys,  and,  failing  so 
tn  do,  cuts  oft  all  claim  on  his  part.  On 
the  latb  day  of  October,  1877,  Ritchie  exe- 
cuted to  Mullan  a  bond,  by  which  he 
agreed  to  convey  to  Mullan  the  land  on 
or  before  May  5, 1882,  for  ?40,000.  It  re- 
cites the  payment  of  $10,000,  but  It  ap- 
pears that  only  $3,000  was  actually  paid 
at  the  time.  The  next  day,  October  20, 
1S77,  Mullan,  Nougues,  Randall,  and  Will- 
lams  entered  into  a  written  agreement, 
which  begins  as  follows:  "Whereas,  on 
the  19th  day  of  October,  1877,  A.  A.  Ritch- 
ie, of  Lake  county,  California,  did  In  a 
bond  obligate  himself  to  deed  and  convey 
to  John  Mullan,  of  San  Francisco,  Cal., 
his  certain  property  situate  In  the  county 
of  Lake  and  state  of  California,  and  which 
property  Is  speciflcally  set  forth  and  par- 
ticularly described  in  said  bond,  and  to 
which  reference  is  herein  made,  and  said 
bond  Is  hereby  made  a  part  of  this  Instru- 
ment: Therefore,  the  object  of  this  agree- 
ment Is  to  witness  and  to  declare  that 
said  property  is  by  said  John  Mullan  held 
in  trust  and  for  the  parties  hereinafter 
named,  and  In  the  manner  and  for  the  pur- 
poses hereinafter  stated,  and  not  other- 
wise, to- wit:  One-fifth  part  thereof  for 
A.  A.  Ritchie,  of  Lake  county,  California, 
and  one-fifth  part  thereof  for  Henry  F. 
Williams,  one-fifth  part  thereof  for  Joseph 
M.  Nougues,  one-fifth  part  thereof  for  P. 
M.  Randall,  and  one-fifth  part  thereof  for 
John  Mullnn,  all  of  San  Francisco,  Cali- 
fornia, so  that  each  of  said  five  named 
parties  shall  be  mutually  interested  In 
each  and  all  and  every  part  and  parcel  of 
the  afore  named  and  described  property; 
it  being  mutually  understood  and  agreed, 
however,  between  the  parties  thereto, 
that  the  Interest  of  each  of  said  parties  In 
and  to  the  aforesaid  propertyshall  be  and 
Is  In  direct  proportion  to  the  amount  of 
money  paid  and  to  be  paid  by  each  ol  the 
aforesaid  parties  to  A.  A.  Ritchie  on  ac- 
count of  the  purchase  money  In  making 
and  securing  the  purchase  of  said  proper- 
ty, and  not  otherwise."  The  writing  pro- 
ceeds to  specify  what  sums  shall  be  paid 
by  each,  and  when.  A.  A.  Ritchie  was  to 
pay  f8,000,  May  6, 1888.  Ritchie  was  to 
retain  possession,  and  for  one  year  the 
use  was  to  pay  the  interest  and  taxes  os 


Digitized  by 


Ljoogle 


202 


PACTFIC  REPOBTEE,  Vol.  27. 


(Cat. 


the  Bum  which  remained  due  afterthe  pay- 
ments  speclflcally  provided  to  be  paid  be- 
fore  the  final  payment,  to-wit,  {22,000, 
which  was  to  be  paid  October  19, 1882.  It 
further  specifies  as  follows:  "It  Is  further 
mutually  understood  and  a^rrecd  that  It 
Is  the  intention  of  the  parties  hereto  In 
due  time  to  organizu  a  corporation  under 
the  laws  of  the  state  ul  California  for  the 
purpose  of  Introducing  water  into  the 
city  of  San  Francisco  from  the  Putali 
Creelc  water-shed,  and  from  other  sources 
■of  water  supply  in  the  state  of  California; 
that  it  is  the  ultimate  intention  and  pur- 
poses of  said  parties  to  use  the  property 
(jo  purchased  and  as  described  la  said 
')ond  as  one  of  the  reservoir  sites  in  the 
development  of  said  water  project;  and 
that  it  Is  for  such  ultimate  use  and  pur- 
pose that  said  property  has  been  negoti- 
ated and  purchased  and  paid  for,  and  in 
the  manner  and  for  the  benefit  of  the  par- 
ties hereto,  and  wherefore  this  agreement 
has  been  made  and  entered  into  by  tlieso 
parties  at  the  city  of  San  Francisco,  this 
20th  of  day  of  October,  1877."  It  was  pro- 
vided that  Mullan  should  pay  for  Randall, 
but,  if  Randall  failed  to  repay  by  May  5, 
1882,  his  interest  should  pass  to  Mullan 
for  the  benefit  of  himself  and  the  other 

Sartles,  if  they  proportionately  reim- 
ursed  Mullan  the  amounts  paid  for  Ran- 
dall. It  does  not  appear  that  Randall 
ever  paid  anything,  or  that  Mullan  was 
reimbursed  for  moneys  paid  on  his  ac- 
count. Nougues  and  Williams  assigned 
their  interest  to  Mullan.  August  15,  1878. 
At  the  time  of  Ritchie's  death,  November, 
3. 1879.  he  had  been  paid,  At  tne  date  of 
the  contract,  October  19, 1877,  «3,000 ;  De- 
cember 1.1877,  $2,000;  April  11.187S,*2,500; 
and  Ritchie  had  a  note  from  Mullan  for 
*2,500,— thus  making  up  the  JIO.OOO  pay- 
ment which  is  acknowledged  in  the  bond. 
Mullan  had  expended,  on  account  of  the 
proposed  water  company,  $3,188.53.  After 
Kitcble's  death  Mullan  presented  a  claim 
against  his  estatefor  one-lifth  of  this  sum. 
Five  hundred  and  ulnety-one  dollai-s  was 
allowed  by  the  executrix,  and  credited  on 
the  note.  November  1,  1881.  Mullan  ad- 
vanced to  her  f  1,000,  which  she  needed  to 
pay  interest  upon  a  mortgage  given  by 
Ritchieupon  theland.  Atthls  time  Mullan 
contracted  with  the  executrix  to  purchase 
Ritchie's  Interest  in  the  property  for 
$8,000,  to  pay  the  balance  due  on  bis  note 
and  the  bond  by  November  1, 1883.  He 
made  no  further  payments,  and  this  suit 
was  commenced  February  3, 1884. 

Appellant  contends  that  by  the  terms  of 
the  agreement  made  on  the  20th  day  of 
October.  1877,  he  became  an  owner  as  ten- 
ant in  common  with  Rltchieln  proportion 
to  the  amount  paid  by  him  upon  the  pur- 
chase of  the  property.  Whether  this  is  a 
correct  construction  of  that  agreement  is 
really  the  only  question  in  the  case.  By 
the  terms  of  the  bond  to  Mullan,  Ritchie 
held  the  legal  title  as  security  for  the  pur- 
chase money  still  unpaid.  By  the  con- 
tract of  the  next  day  he  became  Jointly  in- 
terested with  the  defendants  In  their  en- 
terprise, and  that  instrument  was  evi- 
dently intended  to  define  the  interest  of 
each  in  the  joint  undertaking  and  the 
Joint  property.    There  is  nothing  indicat- 


ing an  intent  on  the  part  of  Ritchie  to 
affect  his  security  for  his  debt,  or  to 
change  the  terms  of  the  purchase.  The 
natural  and  obvious  cutistruction  would 
be  that  the  contract  was  Intended  to  de- 
fine the  interest  of  the  parties  inter  sese  as 
purchasers,  and.  Indeed,  the  instrument 
expressly  so  declares.  "Therefore,  the  ob- 
ject of  this  agreement  is  to  witness  and 
declare  that  said  property  is  by  the  said 
.Tohn  Mullan  held  In  trust  for  the  partie>i 
hereinafter  named,  and  in  the  manner  and 
for  the  purpose  hereinafter  stated,  and 
not  otherwise;"  and  then  follows  the  lan- 
guage under  consideration.  It  is  quite 
obvious  that  the  property  to  be  held  as 
specified  was  the  estate  in  John  Mullan, 
or  to  be  acquired  by  him  under  the  bond, 
which  is  made  part  of  the  agreement. 
Mulluu  having  failed  to  complete  his  pur- 
chase, the  proceedingtoforeclosehis  rights 
under  theconlract  is  strictly  in  accordance 
with  the  practice  in  equity,  and  has  been 
expressly  sanctioned  in  this  court.  Keller 
V.  Lewis,  .53  Cal.  118.  By  the  terms  of  the 
contract  Randall  has  ceased  to  have  any 
interest  in  it.  If  he  has  rendered  service 
to  the  associates,  it  would  constitute  nu 
claim  against  Ritchie  to  l>e  set  off  against 
this  bond.  No  such  services  were  shown, 
nor  was  any  claim  against  the  estate  on 
account  of  such  service  presented  to  the 
executrix.  We  think  the  judgment  and 
order  appealed  from  should  be  affirmed. 

Weconcur:  Bklcueu.C.C;  Fitzgeualu, 
C. 

Pkr  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and 
order  appealed  from  are  affirmed. 


W  Cal.  Ml 

ToMKiN  V.  Harris,  Judge  of  Superior 

Court.    (No.  14,235.) 
(Supreme  Court  of  Calif wnla.   July  15, 189L) 

llANOAHDS  TO  JUDOX  —  Pl^ACIMO  CaUSB  ON  CAL- 
BSDAH. 

On  petition  for  mandamtu  to  compel  a 
judgre  to  place  a  cause  on  the  calender,  it  appeared 
that  such  case  had  been  begun  six  years  before  tor 
the  dissolution  of  a  partnership  and  the  division 
of  partnership  lands.  A  certain  third  party 
claiming  an  interest  in  such  lands  was  made  u 
defendant.  Both  defendants,  having  filed  gen- 
eral denials,  died,  and  their  interests  In  ttie 
property  passed  iuto  other  hands,  and  their  ad- 
ministrators closed  up  their  estates  without  hav- 
ing t>een  substituted  as  defendants.  Six  years 
after  its  commoncemcnt,  the  case  not  havint; 
been  brought  to  trial,  certain  amtct  curUB  raoveS 
to  dismiss  for  lack  of  prosecution,  showing  that 
they  wished  to  purchase  and  procure  good  titles 
to  the  lands  clouded  by  such  action.  Held,  that 
it  was  within  the  discretion  of  the  circuit  court 
to  entertain  such  motion,  and  while  having  it 
under  advisement  mandamus  will  not  lie,  at  the 
instance  of  a  substituted  defendant,  to  compel 
such  court,  by  placing  the  cause  on  the  calendar, 
to  decide  such  motion  within  any  specified  time. 

Application  for  maadamna, 
J.  C.  Bhiek  and  B.  L.Byder,1or  petition 
er.    Walker  C.  Grnves,  lor  respondent. 

McFari.and,  J.  This  is  an  original  pro- 
ceeding here  in  mattdHmua  by  which  peti- 
tioner seeks  to  have  the  respondent  com- 
manded to  place  on  the  calendar  a  certain 
action  pending  in  his  courten titled  "Tliad- 
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deas  Harper  V.  Thomas  Hildreth  et  al.," 
and  to  set  said  action  for  trial  on  a  day 
certain,  or  to  appoint  a  referee  therein, 
and  tu  proceed  with  the  trial  of  said  ac 
tion.  An  alternative  writ  was  iHsned ; 
and,  Dpon  the  filing  o(  respundcnTs  an- 
swer, the  case  was  argued  and  submitted 
on  the  petition  and  answer.  There  is  no 
doubt  that  a  superior  court  may  be  com- 
pelled by  inaadamuB  to  proceed,  in  regular 
course,  to  the  trial  of  a  cause,  when  with- 
out any  legal  reason  it  flatly  refuses  to 
do  so.  Bnt  the  writ  can  be  used  for  this 
porpose  only  when  the  action  of  the  lower 
court  Is  a  plain  refusal  to  perform  a  clear 
doty  which  the  law  specially  enjoins;  and 
the  party  in  volilng  its  aid  must  show  a 
case  where  the  duty  of  the  court  to  do  the 
thing  asked  is  pure  and  simple,  and  un- 
mixed with  discretionary  power  or  the 
exercise  of  judgment.  Such  a  case  the  peti- 
tioner in  the  case  at  bar  has  not  shown. 
It  appears  that  the  said  action  of  Harper 
vs.  Hildreth  et  al.  was  commenced  in  the 
coart  of  respondent  in  June,  1884.  The 
purpose  of  the  action  was  to  dissolve  a 
partnership  between  Harper  and  Hildreth, 
which  had  been  engaged  in  raising  cattle 
and  other  live-stock,  and  in  buying,  sell- 
ing, and  Improving  lands,  and  for  an  ac- 
counting; Harper  alleging  that  Hildreth 
was  largely  indebted  to  him  on  account 
of  said  partnersbip.  It  was  averred  in  the 
complaint  that  said  Harper  and  Hildreth, 
as  partners,  were  the  owners  of  more  than 
13,000  acres  of  land  in  Fresno  county ;  and 
Kate  L.  McLaughlin,  as  executrix  and 
devisen  of  Charles  McLaughlin,  deceased, 
was  made  a  party  defendant  to  the  action 
OB  claiming  an  interest  in  said  lands. 
So  answer  appears  to  have  been  flled  In 
the  case  until  May  14,  1885,  when  Hildreth 
filed  an  answer  admitting  the  partnersbip, 
but  denying  any  indebtedness  to  Harper, 
and  alleging  that,  upon  an  accounting. 
Harper  would  be  Indebted  to  him  (Hil- 
dreth) in  the  sum  of  f 83,000,  for  which 
amount  he  prayed  judgment  against  the 
plaintiff,  Harper.  Nothing  further  seems 
to  have  been  done,  or  asked  to  be  done, 
in  the  case  before  June  29, 18S6,  when  the 
defendant  Hildreth  died  in  Santa  Clara 
county.  He  left  a  will,  in  which  his 
widow,  Lanrn  L.  Hildreth.  was  named  as 
executrix;  and  on  January  20,  1887,  she 
was  substituted  as  defendant  in  the  case. 
It  appears  that  at  some  time,  not  stated, 
a  referee  was  appointed,  but  he  died  with- 
out making  any  report.  Afterwards,  in 
October,  1887,  the  said  Laura  was  dis- 
charged of  her  trust  of  executrix  by  the 
superior  court  of  Santa  Clara  county. 
Afterwards  one  Dunphy  was  appointed 
administrator,  but  be  was  also  discharged 
as  administrator  by  the  superior  court  of 
Santa  Clara  county  in  April,  ISiM),  without 
ever  having  been  substituted  as  a  party 
to  the  action.  In  the  mean  time  the  de- 
fendant Kate  L.  McLaughlin  had  died, 
and  no  one  had  been  substituted  in  her 
place  sua  defendant.  The  action  slept  along 
nntil  April,  1890,  when  Horace  Hawes  and 
W.  C.  Graves,  in  the  character  of  amici 
eaiiie.  upon  notice  to  plaintiff,  moved  the 
court  to  dismiss  tiie  action  for  want  of 
prusecntion.  In  support  of  their  motion 
they  showed  by  affidavit  that  both  of  the 


defendants  were  dead;  that  their  estates 
had  been  administered  upon  and  the  ad- 
ministrations closed;  and  that  no  claim 
for  the  matters  set  up  In  the  complaint 
had  been  presented  to  either  estate. 
Plaintiff  appeared  by  counsel,  and  opposed 
the  motion,  and  showed  by  affidavit, 
among  other  things,  that  the  said  defend- 
ant Kate  L.  McLaughlin,  during  her  life- 
time, and  after  thp  commencement  of  the 
action,  entered  into  a  written  contract 
with  W.  W,  Davis  and  D.  P.  Edwards,  by 
which  she  agreed  to  convey  to  them  aU 
her  title  to  the  lands  described  in  the 
complaint,  upon  their  compliance  with  cer- 
tain conditions;  that  in  like  uinnuer  the 
original  defendant,  Thomas  Hildreth,  hud 
entered  into  a  written  agreement  to  con- 
vey all  his  Interest  in  said  lands  to  said 
Davis  and  Edwards;  that  said  Davis  had, 
by  a  recorded  deed,  conveyed  the  undi- 
vided half  of  a  part  of  said  lands  to  J.  O. 
James  and  J.  B.  White;  and  that  said 
Kate  L.  McLaughlin  had  afterwards,  by 
a  recorded  dfied,  conveyed  to  said  James 
and  White  all  the  interest  which,  in  her 
own  right,  or  as  executrix  as  aforesaid, 
she  had  in  any  and  all  of  the  lands  de- 
scribed in  the  complaint.  Thereupon  plain- 
tiff's counsel  gave  notice  that  on  April  2@, 
1890,  he  would  move  the  court  for  an  or- 
der that  said  Davis,  Edwards,  James, 
White,  and  others  bebrouglit  in  as  parties 
defendant,  and  for  leave  to  file  an  amend- 
ed and  supplemental  complaint.  By  con- 
sent of  the  parties,  both  of  said  motions 
were  continued  from  time  to  time  until 
the  l-5th  day  of  August,  when  they  were 
finally  submitted  upon  briefs,  all  of  which 
were  to  be  filed  within  25  days.  After- 
wards, on  October  15, 1X^0,  and  while  said 
motions  were  still  under  advisement,  the 
petitioner  herein,  Alfred  R.Tomklns,  hav- 
ing procured  himself  to  be  appointed  ad- 
ministrator of  said  Thomas  Hildreth,  de- 
ceased, appeared  by  bis  attorney,  and 
asked  to  he  substituted  as  defendant. 
To  this  Milton  E.  Babb,  one  of  the  attor- 
neys of  record  for  plRintitf,  consented,  anA 
on  December  17,  1890,  an  order  for  such 
substitution  was  made.  On  December  22d 
the  petitioner,  by  his  attorney,  J.  C.  Black, 
appeared,  and  asked  the  court  orally  to 
place  the  cause  upon  the  calendar  for  trial 
on  a  day  to  be  fixed  by  the  court,  or  to 
appoint  a  referee,  and  to  allow  the  plain- 
tifi  and  defendant  to  amend  their  plead- 
ings as  per  stipulation  on  file.  This  stipu- 
lation was  signed  by  said  Babb,  as  attor- 
ney for  plaiutiff,  and  by  said  Black  and 
B.  G.  B.vder,  as  attorneys  for  the  substi- 
tuted defendant,  Tomkins,  and  provided 
that  the  said  parties  might  amend  their 
pleadings  at  anytime  "as  they  may  elect." 
This  motion  having  been  denied,  it  was 
renewed  in  writing  on  December  23d  ;  and 
the  written  motion  was  consented  to  in 
writing  by  said  Babb,  as  attorney  for 
plaintiff.  The  motion  was  denied;  the 
judge  saying  that  whenever  any  amend- 
ment to  a  pleading  should  be  proposed  he 
would  pass  upon  it,  but  that  be  would 
not  make  the  order  for  amendments  In  the 
general  way  proposed  by  Black  and  con- 
sented to  by  Babb.  (We  gathertrom  the 
record  that  the  court  suspected  collusion 
between  the  said  two  appskrently  hostile 
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parties.)  The  court  reluBed  to  place  the 
caee  on  tbe  calpnclar  at  that  time,  bat  said 
that  it  woald  "place  tbe  case  on  the  cal- 
endar U  the  matters  heretofore  submitted 
are  determined  before  that  time,"  and 
there  were  Isiinea  to  be  tried.  At  that 
time  the  pleadings  in  the  case  had  disap- 
peared, and  there  had  been  nn  application 
to  supply  them.  According  to  the  rules  of 
the  court,  the  civil  calendar  was  called  at 
certain  times  for  the  purpose  of  setting 
cases  for  trial,  and  when  tbe  said  motion 
was  made  cases  bad  already  been  set  up 
to  January  21st.  There  was  another  set- 
ting of  tbe  calendar  on  January  lOtb,  of 
-which  tbe  usual  notice  in  the  newspapers 
-was  given;  but  no  motion  was  made  at 
-that  time  to  set  the  said  cane  of  Harper 
▼.  Hlidretb.  On  January  2,1891.  the  court 
made  an  order  reciting  the  facts  above 
stated  as  to  the  said  Duvls,  Kd wards, 
James,  and  White,  and  directing  that  they 
be  broup;ht  in  and  made  parties  to  the 
action.  Under  these  circumstances,  wo 
do  not  think  that  the  petitioner  presents 
a  clear  field  for  the  exercise  of  tbe  extraor- 
dinary remedy  of  mandamus.  Waiving 
all  other  considerations,  we  think  that 
the  court  had  the  right  to  entertain  the 
motion  of  amid  cartas  to  dismlRS  the  ac- 
tion for  want  of  prosecution.  The  object 
of  the  motion,  as  stated  hy  them,  was  to 
purchase  and  procure  good  titles  to  lands 
which  were  embraced  in  and  clouded  by 
tbe  action.  The  suit  bad  been  pending 
for  six  years,  and  no  effort  bad  been  made 
by  either  of  the  parties  to  bring  it  to  a 
trial.  There  was  not— and  for  a  long  time 
had  not  been — any  pernon  representing 
either  of  tbe  defendants;  and  the  Interests 
of  the  defendants  in  the  lands  affected  by 
the  suit  had  been  long  since  transferred 
and  conveyed  to  others.  Whether  or  not, 
under  these  circumstances,  the  motion  of 
Ha  WPS  and  Graves— though  not  parties 
to  the  action — should  be  entertained  was 
a  question  which  we  think  addressed  itself 
to  the  judicial  discretion  of  the  court.  It 
had  the  right  to  entertain  the  motion  if 
it  chose  to  do  so.  Parties  have  no  right 
to  perpetually  incumber  the  records  of  a 
court  with  suits  which  they  never  intend 
to  prosecute.  And  having  entertained 
the  motion,  and  taken  it  under  advise- 
ment, the  court  cannot  be  compelled,  by 
wandnrnus,  to  decide  it  within  any  speci- 
fied time.  For  these  and  other  reasons 
apparent  on  the  face  of  the  record,  the 
peremptory  writ  must  be  denied.  It  is 
not  to  be  presumed  that  tbe  respondent 
will  Indulge  in  any  unnecessary  delay  in 
disposing  of  the  preliminary  questions  be- 
lore  hira.  The  appllcntlon  of  petitioner  is 
denied,  and  the  proceeding  dismissed. 

We  concur:     DbHaten,  J.;  Oaboctte, 
r.;  Harrison,  J.;  Shaupstei.n,  J. 


(90  0*1.  M7)  ^  gj^i^jjj^     ^jj^   14,341.)1 

(Supreme  Court  cj  California.  July  IS,  1891.) 
Appkai/— Matmhs  not  oir  Record. 
Matters  which  occurred  In  the  court  be- 
low, subsequent  to  the  entry  of  judgment,  should 
•ppear  on  uio  record,  and  cannot  be  shown  by 
•f^avitln  the  first  instance  in  the  appellate 
oourk 

*ReliMring  denied. 


In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Joan 
Hunt,  Judge. 

Af.  J.  Platabek  and  R.  Percy  Wtlght,  for 
appellant.  Majreua  RoaentbaJ,  tor  re- 
spondent. 

Patkbson,  J.  There  is  nothing  In  the 
transcript  to  show  that  the  appellants 
ever  filed  any  claim  against  the  insolvent 
debtors.  The  Judgment  recites  that  all 
the  creditors  of  the  insolvents  who  had 
filed  claims  and  the  assignee  appeared  at 
the  hearing  of  the  contest,  and  mutually 
agreed  upon  an  adjustment  and  settle- 
ment of  all  matters  of  difference  between 
them.  If  the  appellants  afterwards,  by 
filing  claims,  acquired  the  right  to  move 
to  set  aside  the  Judgment  or  to  appeal 
therefrom,  the  record  should  show  the 
facta.  What  occurred  in  the  court  below 
subsequent  to  the  entry  of  the  Judgment 
should  appear  In  the  record.  It  cannot 
be  shown  by  aflldavlt  in  the  first  instnuce 
In  this  court.    The  appeal  is  dismissed. 

We  concur:  Beatty,  C.  J.;  McFab- 
LAND,  J.,  Harrison,  J.;  Gaboutts,  J.; 
Kharfstein,  J.;  Dk  Haven,  J. 


People  t.  Bawden. 


(10  Cal.  US) 

(No.  30,744.) 


(SuprenM  Court  of  California.    July  14, 1891.) 

HOKIOIDS — INSTRUCTIOWS — IHSASITT—  BUBDSII  OV 

Froot — Waitkb  or  Oaiscrioxs. 

1.  On  Indictment  for  murder,  an  instruction 
to  find  defendant  guilty  of  murder  in  tbe  first 
degree  if  the  Jury  find  that  he  willtuUy,  deliber. 
ately,  and  with  premeditation  "murdered"  de- 
ceased at  the  time  and  place  named,  is  not  erro- 
neous because  it  leaves  out  the  element  of  ma- 
lice aforethought.  If  the  court  in  other  instmo- 
tions  charged  that  malice  aforethought  was  nec- 
essary to  constitute  murder  in  the  first  degree. 

3.  On  indictment  for  murder,  an  instruction 
that,  if  the  jury  find  defendant  guilty  of  mur- 
der in  the  first  degre^  and  also  find  some  exten- 
uating ciroumstance,  it  is  within  their  discre- 
tion to  relieve  him  from  the  death  penalty,  and 
fix  hU  punishment  at  imprisonment  for  life;  but 
that,  if  no  extenuating  circumstances  are  shown, 
they  should  allow  the  death  penalty  to  be  im- 
posed,—is  not  erroneous.  Pen.  Code  Cal.  t  190, 
does  not  give  the  jury  the  entire  power  of  fixing 
the  punishment,  uninfluenced  by  the  court 

3.  C>n  indictment  for  murder  the  burden  la 
on  defendant  to  prove  insanity  by  a  preponder- 
ance of  the  evidence,  and  an  Instruction  that  the 
jury  must  acquit  if  on  the  whole  evidence  they 
have  a  reasonable  doubt  of  defendant's  sanity 
is  properly  refused. 

4.  After  judgment  of  conviction  of  murder 
defendant  cannot  avail  himself  of  the  fact  that 
there  was  no  preliminary  examination  aad  com- 
mitment by  a  magisti-ate  before  filing  the  Infor- 
mation, either  by  motion  for  a  new  trial  or  in 
arrest  of  judgment. 

6.  Under  Fen.  Code  Oel.  |S  990,  995,  890,  de- 
fendant, upon  arraignment,  may  move  to  set 
aside  the  information  upon  the  gi-ound  that  be- 
fore the  filing  thereof  he  had  not  been  legally 
committed  by  a  magistrate;  and  If  the  motion  be 
not  then  made,  he  is  precluded  from  afterwards 
taking  the  objection. 

In  bank.  Appeal  from  superior  court, 
Humboldt  county ;  G.  W.  Humtbr,  Judge. 

Ernest  Sevier  and  J.  N.  OUtett,  for  appel- 
lant. A.  J.  Monroe,  T.  H.  Selvage,  and 
W.  H.  H.  Bsrt,  for  the  People. 
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McFahland,  J.  The  appellant  was  con- 
victed of  murder  In  the  first  degree,  and 
was  sentenced  to  Buffertbe  death  penalty; 
and  he  appeals  from  the  ludgment, 
from  an  order  denying  a  new  trial,  from 
an  order  denying  bis  motion  In  arrest  of 
Judgment,  and  also  from  an  orderdenylng 
bis  motion  "to  dismiss  the  Information, 
and  all  subsequent  proceedings. " 

1.  The  first  contention  of  appellant  is 
that  the  court  erred  In  giving  the  follow- 
ing Instruction :  "If  you  find  from  the  evi- 
dence, and  beyond  a  reasonable  doubt, 
that  at  the  time  and  place  mentioned  in 
the  Information  the  defendant  did  then 
and  there  willfully,  deliberately,  and  with 
premeditation  murder  one  liillle  M.  Price, 
then  3'our  verdict  should  be  murder  in  the 
first  degree."  The  main  criticism  of  this 
Instruction  is  that  it  "leaves  out  the  ele- 
ment of  malice  aforethought."  But  in 
this  instruction  the  court  was  not  giving 
a  definition  of  murder.  That  it  had  done 
very  fully  In  previous  Instructions,  and 
had  told  the  jury  that  murder  was  "the 
unlawful  killing  of  a  human  being  with 
malice  aforethought,"  and  had  given  the 
statutory  deflnitlons  of  malice.  In  the 
Instruction  under  review  it  was,  therefore, 
not  necessary  to  repeat  the  definition  of 
murder.  It  is  true  that  a  court  should  be 
very  careful  in  framing  an  luHtnictlon 
which  concludes  with  the  words,  "then 
your  verdict  should  be  murder  in  the  first 
degree;"  but  in  this  Instance  the  court 
merely  said  that  such  result  should  follow 
if  the  defendant  murdered  the  deceased 
wilitully,  deliberately,  and  with  premed- 
itation. In  this  language  no  error  can 
be  detected.  The  Code  provides  that  such 
kind  of  murder  Is  murder  of  the  first  de- 
gree. In  the  caHes  cited  by  appellant 
(People  V.  Gibson,  17  Cal.  283;  People  v. 
Woody,  46  Cal.  2S9;  People  v.  Ah  Lee,  60 
Cal.  85)  the  Jury  had  been  Instructed  that 
from  the  mere  kllUug  of  the  deceased  the 
law  presumed  murder  In  the  first  degree. 
In  People  v.  Hunt,  59  Cal.  433,  the  court 
bad  given  an  instruction  to  the  effect  that. 
If  the  deceased  died  from  a  wound  Inflicted 
by  defendant  with  malice  aforethought, 
the  Jury  should  convict  him  of  murder. 
The  appellant  contend«;d  that  the  instruc- 
tion should  have  informed  the  Jury  of 
wbich  degree  of  murder  the  defendant 
should  be  convicted;  and  this  court,  of 
course,  held  that  no  such  proposition 
should  have  been  Included  In  that  instruc- 
tion. None  of  the  other  cases  cited  are  in 
point. 

2.  Appellant  contends  for  a  reversal  on 
account  of  the  Instructions  given  by  the 
coui^  numbered  23,  24,  and  25.  By  these 
instructions  the  Jury  were  told,  substan- 
tially, that,  if  they  found  the  defendant 
guilty  of  murder  In  the  first  degree,  and 
also  found  some  extenuating  fact  or  cir- 
cumstance, it  was  within  their  discretion 
to  relieve  him  from  the  extreme  penalty  of 
death  by  fixing  the  punishment  at  Impris- 
onment for  life;  but  that,  if  the  evidence 
did  not  show  such  extenuating  circum- 
stance, then  they  should  allow  the  death 
penalty  to  be  Imposed.  If  the  question 
here  presented  were  a  new  one,  there 
would  be  strong  reasons  for  holding  that 
by  section  190  of  the  Penal  Code  the  Icgls- 

CU.Rep.  26-28  P.— 2< 


■  lature  Intended  to  give  to  the  Jury  the  en- 
tire power  of  fixing  thepunlshmentin  such 
a  case,  uninfluenced  by  the  court;  and 
that  there  is  no  warrant  In  the  Code  for 
any  distinction  In  this  regard  between 
one  kind  of  murder  In  the  first  degree  and 
another.  But  these  Instructlous  are  lit- 
eral copies  of  InBtructlouH  given  and  ap- 
proved by  this  court  In  People  v.  Brick,  68 
Cal.  190,  8  Pac.  Rep.  858.  The  same  rule 
was  also  Rubstantlally  stated  In  People  v. 
Jones,  63  Cal.  168,  and  In  People  v.  Mur- 
back,  64  Cal.  869,  the  language  of  the  in- 
structions approved  was  almost  identical 
with  that  used  by  the  court  In  the  case  at 
bar,  although  it  may  be  said  that  In  the 
Murback  Case  the  opinion  of  the  court 
was  hardly  In  consonance  with  the  in- 
structions approved.  The  same  rule 
seems  to  have  been  approved  In  People 
V.  Oisen.  80  Cal.  128,  22  Pac.  Rep.  125. 
Similar  Instructions  have  no  doubt  been 
given  In  other  cases  now  on  their  way 
hereby  appeal;  for  It  Is  to  be  observed 
that  whenever  a  doubtful  instruction  has 
been  approved  by  this  court.  It  has  gener- 
ally been  seized  upon  and  injected  into 
futurecases.  Great  confusion  would  there- 
fore occur  If  we  should  enter  Into  a  new 
examination  of  this  question,  and  should 
come  to  a  conclusion  opposite  to  that 
heretofore  reached.  Morcover.as  was  said 
by  the  court  on  another  subject  In  People 
V.  Myers,  20  Cal.  520:  "We  do  not  think 
this  question  has  practically  so  much  Im- 
portance as  Is  sometimes  attributed  to  It;" 
for  a  juror  exercising  the  responsibility  of 
choosing  between  the  imprisonment  of 
a  defendant  and  his  death  will  act  upon 
his  own  discretion,  and  not  upon  that  of 
another.  Therefore  we  decline  to  reopen 
thequestipn;  and  hold  that  the  Instruc- 
tions, under  the  authorities,  were  not  er- 
roneous. It  is  to  be  hoped,  however,  that 
trial  courts  will  not  make  further  excur- 
sions Into  this  doubtful  domain. 

3.  The  court  gave  some  InstrnctlonB  on 
the  subject  of  Insanity,  and  refused  others 
on  the  same  subject,  asked  by  appellant; 
and  It  is  contended  that  the  court  erred 
In  Its  rulings  on  that  subject.  It  is  unnec- 
eMsary  to  consider  theseinstructions  In  de- 
tail. They  present  this  difference  between 
the  views  of  the  court  and  those  of  appel- 
lant, viz. :  The  court  Instructed  that  the 
burden  was  on  defendant  of  establishing 
Insanity  by  a  preponderance  of  evidence, 
while  the  appellant  unsuccessfully  re- 
quested the  court  to  instruct  that,  if  the 
Jury  upon  the  whole  evidence  had  a  rea- 
sonable doubt  of  his  sanity,  they  should 
acquit.  The  rule  as  stated  by  the  court 
has  always  been  held  to  be  the  law  In  this 
state;  and  in  the  recent  case  of  People  v. 
Travers  we  held  that  such  rule  was  not 
disturbed  by  People  v.  Buehton,  (80  Cal. 
160.  22  Pac.  Hep.  127,  540.)  and  subsequent 
cases.  See  People  v.  Travers,  (Cal.)  26 
Pac.  Rep.  88,  and  cases  there  cited.  There 
was,  therefore,  no  error  In  the  rulings  of 
the  court  on  these  instructions. 

4.  Appellant  seeks  to  avail  himself  of  the 
alleged  fact  that  there  was  no  preliminary 
examination  and  commitment  of  defend- 
ant by  a  magistrate  before  the  filing  of 
an  information,  (1)  by  a  motion  for  a  new 
trial ;  (2)  by  a  motion  in  arrest  of  Judg- 
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ment:  and  (3)  by  amotion  tosetaeide  tbe 
verdict  and  dleralss  the  proceedinua  for 
want  of  jurisdiction.  As  to  tbe  first,  it  Is 
BnfHclent  to  say  that  the  matter  here  pre- 
sented is  not  one  of  the  grounds  of  a  mo- 
tion for  a  new  trial.  Pen.  Code,  §  1181. i 
As  to  the  second,  it  Is  also  true  that  it  is 
not  a  ground  tor  a  motion  in  arrest  of 
judgment  under  section  1185,  Pen.  Code. 
If  the  point  sought  to  be  presented  goes 
to  the  jurisdiction  of  the  superior  court.  It 
could  probably  be  made  after  verdict  by 
appellant's  third  motion  under  section 
1012.  But  it  Is  stated  in  tbe  bill  of  excep- 
tions that  it  is  "admitted  by  counsel  for 
defendant  upon  and  for  tbe  purpose  of 
said  motion  that  said  Charles  H.Bawden, 
before  the  filing  of  the  information  against 
him,  bad  a  regular  and  legal  preliminary 
examination  before  a  committing  magis- 
trate, and  was  rpgularly  committed,  ex- 
cept as  to  defendant's  mental  condition 
during  such  examination,  as  set  out  and 
claimed  in  the  affidavits  in  support  of 
said  motion  hereinbefore  set  out,  all  of 
which  afiBdavlts  aredenled  by  the  people. " 
The  bill  contains  several  affidavits  used 
on  tbe  motion,  some  on  behalf  of  ap- 
pellant, and  some  on  behalf  of  the  people. 
Among  others  is  the  aSldnvit  of  the  com- 
mitting magistrate,  from  which  it  appears 
that  tbe  complaint  against  defendant  was 
made  February  10,  1800;  that  on  March 
10th  defendant  was  broDgtat  before  the 
magistrate,  and  informed  of  his  right  to 
have  counsel;  that  defendant  asked  to 
have  a  continuance  until  March  17th,  and 
his  request  was  granted ;  and  that  onsald 
March  Htb  the  preliminary  examination 
was  had.  Some  of  the  afUdavita  tend  to 
show  that  at  tbe  examination  defendant 
was  in  a  state  of  grpat  nervous  excitemenC 
and  mental  derangement,  and  oblivious 
to  what  occurred;  others  of  tbe  affida- 
vits tend  to  show  that  this  wasi  not  thef  act, 
but  that  he  was  merely  simulating  or 
"putting  on"  an  appearance  of  mental  de- 
rangement. These  matters  do  not  raise  a 
question  of  Jurisdiction.  The  preliminary 
examination  and  commitment,  and  the 
information  based  thereon,  being  regular 
on  their  face,  gave  fall  jurisdiction  to  the 
court  to  try  tbe  case.  It  was  an  **  infor- 
mation after  examination  and  commit- 
ment by  a  magistrate"  within  the  provis- 
ion of  the  state  constitution.  Ex  parte 
McConnell,  83  Cal.  558,  23  Pac.  Rep.  1119. 
Moreover,  a  defendant,  upon  arralgnmont, 
may  movf  to  set  aside  the ioformatlon up- 
on theground  "that  before  the  filing  there- 
of the  defendant  had  not  been  legally 
committed  by  a  magistrate;"  and  if  the 
motiun  be  not  then  made,  the  defendant 
is  precluded  from  afterwards  taking  the 
objection.  Prn.  Code,  §§  990.  995,  996;  Ex 
parte  McConnell,  supra;  Ex  parte  Moan, 
65  Cal.  218,  3  Pac.  Hep.  644.  See,  also, 
Hamilton  v.  People,  29  Mich.  173;  People 
V.  Coffman,  59  Mich.  1,  26  N.  W.  Rep.  2D7. 
The  foregoing  are  the  main  points  dis- 
cuHsed  by  appellant,  and  there  are  no 
others  necessary  to  be  noticed.  We  see  no 
error  In  the  record.  The  judgment  and 
orders  appealed  from  are  affirmed, 

'Pen.  Code,  $  1185,  prescribes  the  oases  in  whioh 
»  new  trial  may  be  ({ranted. 


Weconcar:  Bbattt,  C,  J. ;  Garocttb, 
J. ;  Sharpbtein,  J. ;  Hariuson,  J.;  Pateb- 
SON,  J. 

Dk  Haven,  J.  I  concur  In  the  jndgment. 
I  think  the  instruction  referred  to  In  the 
opinion  of  Mr.  Justice  McFarland,  in 
which  the  jury  were  told  what  their  ver- 
dict should  be  In  case  they  found  the  de- 
fendant guilty  of  murderln  the  Srst  degree, 
and  without  any  extenuating  circumstan- 
ces, was  correct.  Sucb  an  Instruction 
does  not  In  any  degree  interfere  witb  tbe 
discretion  which  is  given  the  jury  in  this 
class  of  cases.  This  would  be  my  view  If 
tbe  question  were  a  new  one;  but,  as 
similar  Instructions  have  been  many  times 
approved  by  this  court  after  it  has  given 
the  matter  the  careful  consideration  which 
cases  Involving  the  life  of  a  person  must 
always  receive,  I  think  tbe  correctness  of 
such  a  direction  to  a  jury  ought  not  to  be 
considered  an  open  question.  The  law  on 
this  point  ought  to  be  deemed  settled.  As 
to  the  other  questions  discussed  in  tbe 
opinion  I  fully  concur. 


90  Cal.  Mt 

Malcolhbon  v.  Harris,  Jndge.    (No.  14,- 

320.) 
(Supreme  Court  of  Calif omia.   July  17, 1891.) 

Motion  fos  Nbw  TRii.L— Statemknt  of  Evi- 
dence. 
When  a  cause  has  been  tried  witboat  the 
presence  of  an  official  reporter,  and  when  no 
notes  of  the  evidence  and  proceedings  have  been 
filed  or  reduced  to  writing,  the  losing  party  can 
move  for  a  new  trial  on  the  minutes  of  tbe  court, 
relying  on  tbe  recollection  of  the  judge  as  to  the 
evidence  and  proceedings,  and  can  thereafter 
secure  a  statement  of  the  case,  including  the  evi- 
dence, under  Code  Civil  I'roo.  Cal.  §§  658-661, 
providing  that  when  a  motion  for  a  new  trial,  on 
the  ground  of  insulflcienoj  of  the  evidence,  is 
made  on  the  minutes  of  the  court,  a  statement  to 
be  subsequently  prepared  forms  a  part  of  the 
record. 

In  bank.  Appeal  from  superior  court, 
Fresno  county ;  M.  K.  Harris,  Judge. 

Edward  Lynch,  lor  petitioner.  C'hareb 
&  Cory,  for  respondent. 

Bej>ttt,  C.  J.  This  Is  a  petition  tor  a 
writ  of  mandate  to  compel  the  judge  of 
the  superiorcourt  of  Fresno  counti'to  set- 
tle a  statement  on  motion  tor  a  new  trial. 
The  case  has  been  submitted  upon  a  gen- 
eral demurrer  to  tbe  petition,  the  sub- 
stance of  which  Is  that  in  an  action  in 
which  Pauline  Fincber  was  plaintiff  and 
petitioner  a  defendant,  a  Judgment  was 
entered  in  said  court  in  favor  of  the  plain- 
tiff; that  thereafter,  in  due  time,  the  peti- 
tioner gave  notice  of  his  intention  to  move 
for  a  new  trial,  upon  tbe  grounds,  among 
others,  that  tbe  evidence  was  insufficient 
to  justify  the  decision,  and  that  it  was 
against  law,  and  stating  in  said  notice 
that  the  motion  would  be  based  upon  the 
minutes  ol  tbe  court:  that  afterwards  the 
motion  tor  a  new  trial  was  made  and 
overruled,  and  thereupon  a  correct  state- 
ment of  the  evidence  and  proceedings  at 
the  trial  was  prepared  and  served  in  due 
time;  that  the  respondent  struck  out  of 
said  statement  everything  relating  to  the 
trial,  Including  tbe  evidence,  and  refused 


Digitized  by 


Ljoogle 


Gal.) 


MALCOLMSON  v.  HARRIS. 


207 


to  settle  or  net  upon  the  same  dpon  the 
ground  that  there  were  no  minutes  there- 
of, that  in  to  say,  there  were  no  short- 
hand notes  ot  the  evidence,  no  reporter 
having  been  present  at  the  trial,  and  no 
notes  of  the  evidence  filed  or  taken  in  writ- 
ing by  either  the  clerli  or  ]adge;  that  peti- 
tioner has  appealed  from  naid  order,  and 
requires  a  statement  of  the  case  to  support 
his  appeal. 

The  question  presented  tor  decision  Is, 
therefore,  whether  when  a  cause  has  been 
tried  withont  the  presence  of  an  official  re- 
porter, and  when  no  notes  of  the  evidence 
and  proceedings  at  the  trial  by  reporter, 
jndge,  or  clerk  have  ever  been  filed  or  re- 
dnced  to  writing,  the  losing  party  can 
move  tor  a  new  trial  on  the  minutes  ot  the 
court,  relying  on  the  recollection  of  the 
jadge  as  to  such  evidence  and  proceedlngx, 
and  can  thereafter  secure  a  statement  of 
the  case,  including  the  evidence,  for  the 
purposes  of  an  appeal  from  the  order.  By 
section  65S  of  the  Code  of  Civil  Procedure  it 
is  provided  that  when  an  application  torn 
new  trial  is  based  upon theground,  among 
others,  ot  InHufliclency  of  the  evidence  to 
justify  the  verdict  or  other  decision,  or 
that  it  is  against  law,  it  may  be  made  at 
the  option  of  the  moving  party,  either  up- 
on the  minutes  of  the  court  or  upon  a  bill 
of  exceptions,  or  upon  a  statement  of  the 
case.  The  notice  ot  intention  to  move  for 
a  new  trial  must  be  filed  within  10  days 
after  verdict  or  notice  of  decision,  and 
must  designate  the  grounds  of  the  motion, 
and  whether  it  will  he  made  upon  the  min- 
utes of  the  court,  bill  of  exceptions,  or 
statement.  If  upon  bill  ot  exceptions  or 
statement,  the  bill  or  statement  must  be 
proposed,  amended,  settled,  engrossed, 
and  filed  before  the  motion  is  heard,  and 
must  contain  a  specification  of  the  par- 
ticular deficiencies  ot  the  evidence  upon 
which  the  moving  party  will  rely;  but 
when  the  motion  is  to  be  made  on  the  min- 
utes ot  the  court,  the  notice  itself  must 
specify  the  particulars  In  which  the  evi- 
dence is  alleged  to  be  Insutticlent;  other- 
wise the  motion  will  be  denied.  Code 
Civil  Proc.  §  659.  It  the  motion  tor  a  new 
trial  is  to  be  heard  on  the  minutes  ot  the 
court, it  must  be  made  attheearllest  prac- 
tlcuWe  period  after  notice,  (Id.  §  660,)  and 
on  appeal  from  the  order  granting  or  re- 
fusing the  motion,  a  statement  to  be  sub- 
sequently prepared  forms  a  part  of  the 
record,  (Id.  §  661.)  By  these  various  pro- 
visions a  very  simple,  plain,  and  expedi- 
tions practice  is  prescribed,  by  which  the 
trouble,  expense,  and  delay  of  settling 
statements  or  bills  ot  exceptions  may  be 
entirely  avoided  in  all  that  large  cltiss  ot 
cases  in  which  the  order  ot  the  trial  Judge 
granting  or  denying  a  new  trial  is  accept- 
ed as  final,  as  it  always  must  be— so  tar  as 
the  ground  we  are  considering  is  con- 
cerned— when  there  Is  a  substantial  con- 
flict of  evidence.  And  even  where  the  los- 
ing party  wishes  to  appeal  it  will  general- 
ly be  easier  and  more  convenient  to  make 
a  statement  after  than  before  the  order; 
lor  the  argument  of  the  motion  will  gen- 
erally eliminate  many  ot  the  points,  as  its 
decision  will  always  do  away  with  the 


necessity  of  setting  out  evidence '  upon 
points  as  to  which  there  is  ao  admitted 
conflict.  The  woader  is  that  a  practice 
so  convenient,  so  saving  of  time,  trouble, 
and  expense.  Is  so  little  resorted  to.  Pos- 
sibly the  explanation  is  to  be  found  in  the 
fact  that  the  terms  of  the  statute  leave  it 
doubtful  whether,  in  a  case  hke  the  pres- 
ent, where  there  are  no  written  notes  of 
the  testimony  capable  ot  being  placed  on 
file,  the  moving  party  can  have  any  ad- 
vantage of  the  testimony  actually  adduced 
at  the  trial,  and  necessarily  resting  alone 
In  the  recollection  of  the  Judge.  If  so,  it  la 
fortunate  that  an  occasion  has  arisen  for 
removing  any  misconstruction  on  that 
point,  tor  we  have  no  doubt  that  a  party 
moving  on  the  minutes  ot  the  court  may 
rel3-  on  all  matters  that  could  be  legiti- 
mately included  in  a  statement  prepared 
In  advance  of  the  motion.  It  is  true  that 
the  statute  enumerates  depositions,  docu- 
mentary evidence,  and  phonographic  re- 
port ot  testimony,  as  matters  to  which 
reference  may  be  had  on  the  hearing  of  the 
motion,  (section  660;)  and  there  is  some 
force  in  the  argument  that  such  an  enu- 
meration should  be  regarded  as  exclusive, 
but  there  is  much  more  force  in  the  consid- 
eration that  since  the  Judge  has  the  un- 
doubted right  to  include  testimony  act,- 
ully  given,  though  not  reported.  In  a  state- 
ment prepared  in  advance  ot  the  hearing, 
there  is  no  reason  why  his  recollection  ot 
the  evidence  should  not  be  equally  resorted 
to  in  making  a  statement  after  the  hear- 
ing. The  statement,  at  whatever  time 
prepared,  ought  to  be  a  correct  presenta- 
tion ot  so  much  ot  the  testimony  as  Is  ma- 
terial,—derived  from  the  reporter's  notes, 
if  there  are  any,  and,  if  not,  from  the  rec- 
ollection ot  the  judge,  anslsted  by  such 
notes  as  he  maj- have  taken  ;  and  the  mere 
tact  that  there  Is  no  short-hand  report  of 
the  trial  ought  not  to  be  held  to  deprive 
the  losing  party  ot  the  privilege  of  moving 
tor  a  new  trial  in  the  speediest  and  most 
convenient  mode  prescribed  by  the  stat- 
ute, unless  its  terms  are  such  as  to  admit 
of  no  doubt  that  such  was  the  intention 
of  the  legislature.  We  think  the  law  de- 
mands no  such  construction.  The  enu- 
meration ot  section  660  Is  not  necessarily 
exclusive,  and  it  Is  contrary  to  all  consider- 
athms  of  Justice  and  convenience  to  bold 
that  It  was  intended  to  be.  That  a  Judge 
may  and  must  consider  on  a  motion  for  a 
new  trial,  made  In  advance  of  a  state- 
ment, all  evidence  material  to  the  grounds 
and  specifications  of  the  notice,  whether 
reported  or  not,  is  something  which  the 
legislature  may  well  nave  deemed  too  ob- 
vious to  call  for  express  enactment;  and, 
if  such  evidence  Is  to  be  considered,  it  must 
go  Into  the  statement.  It  is  ordered  that 
a  peremptory  writ  of  mandate  be  issued, 
directed  to  respoadcnt.  and  commanding 
him  to  settle  said  statement  according  to 
the  facts,  including  therein  the  evidence 
material  to  the  motion  as  given  at  the 
trial  of  said  action. 

We  concur:  Sbarpbtein.J.  ;  Paterson, 
J. ;  Db  Havkn,  J.;  McFablano,  J.;  Uar* 
RIBON,  J. 
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SouHKR  T.  Smith.   (No.  18,970.) 
dSuprenu  Court  cf  Ca^fomia.  July  17, 1891.) 

VASIAMOfl  BBTWEIR  PlEADINO  AND  PBOOT. 

In  an  action  by  a  principal  against  his 
agent  to  recover  the  difference  between  what  the 
agent  paid  for  certain  stock  and  what  he  said  he 
paid,  and  was  repaid  to  him  by  the  principal, 
the  complaint  alleged  that  the  agent  porchased 
the  shares  of  stock,  while  the  proof  showed  that 
he  purchased  certain  agreements  of  a  syndicate  to 
funilsh  the  shares  of  stock,  field,  that  the  va- 
riance was  immaterial. 

CommiBslonera' decision.  In  bank.  Ap- 
peal from  superior  court,  San  Bernardino 
county ;  C.  W.  C.  Rowelt.,  .1  udge. 

Waters  A  Gird,  tor  appellant.  WUUb, 
Cole  &  Craig,  for  respondent. 

Temple,  C.  Appeal  from  ]adgment  and 
order  denying  defendant  a  new  trial. 
The  question  on  this  appeal  Is  as  to  the 
materiality  of  a  variance  between  the  al- 
legations of  the  complaint  and  the  proof. 
It  Is  averred  that  defendant,  as  plaintiff's 
agent,  purchased  certain  shares  of  stock 
In  the  Heml-Troplc  Land  &  Water  Compa- 
ny of  California.  The  proof  is  that  as  such 
agent  he  purchased  for  plaintiff  certain 
agreements  of  a  syndicate  to  furnish  the 
shares  of  stock.  This  seems  a  plain  case 
of  an  immaterial  variance,  under  section 
469, Code  Civil  Prnc.  In  Its  general  scope, 
the  proof  corresponds  with  the  allega- 
tions of  the  complaint.  It  was  a  pur- 
chase of  shares  of  stock,  but  not  the  im- 
mediate purchase  of  certlflcates  of  stock, 
as  would  be  inferred  from  the  complaint. 
The  object  of  the  suit  was  to  recover  the 
difference  between  what  the  agent  report- 
ed be  bad  purchased  the  stock  for,  and 
which  plaintiff  had  paid  the  agent,  and 
the  price  which,  as  plaintiff  afterwards  dis- 
covered, the  agent  had  actually  paid.  An 
examination  of  the  record  shows  qnite 
conclusively  that  the  defendant  was  not 
misled  by  the  variance.  A  full  defense 
was  made  as  though  the  complaint  bad 
accurately  stated  the  facts.  We  think  the 
Judgment  and  order  should  be  affirmed. 

We  concur:  Belcher,  C.  C;  Fitzger- 
ald, C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and 
order  are  affirmed. 

(90  Cal.  288)  ^— 

HiCKB  V.  Thomas.    (No.  18,761.)! 
(Supreme  Court  of  California.   July  18, 1801.) 

Rescission  or  Deed— Fbaud — EvrDBNCB — Fuead- 
INO — Findings. 
1.  A  complaint  in  an  action  to  set  aside  a 
conveyance  snowed  plaintiff  to  be  an  old,  un- 
protected, feeble-minded  woman,  andallegedtbat, 
after  having  made  a  verbal  contract  with  defend- 
ant for  the  sale  of  her  property  for  its  reasonable 
value,  he,  with  intention  to  cheat  and  defraud 
her,  falsely  represented  and  insisted  that  the 
price  agreed  to  be  paid  was  much  smaller,  and 
that  he  could  prove  such  assertion,  and  compel 
ber  to  perform  the  contract,  as  he  claimed  it, 
and  ttiat,  if  she  did  not  deed  it,  he  would  get  it 
on  a  tax-deed ;  that  he  threatened  her  with  vio- 
lence if  she  did  not  execute  a  deed  of  the  property 
to  her;  that  relying  on  and  believing  such  false 
representations,  and  because  of  the  threatened 
violeoce,  she  executed  the  deed.  Held,  that  the 
complaint  was  not  founded  on  fraudulent  repr^ 

■Judgment  modified  on  rehearing,  37  Fac  Rep.  S76. 
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sentattons  alone,  tmt  upon  opptesslon  and  undns 
influence,  calculated  to  overcome  the  Judgment 
and  will  of  such  a  person,  and  was  sufficient. 

3.  The  action  tMing  based  on  a  charge  of 
fraud  in  procuring  the  deed,  proof  of  the  verbal 
contract  could  not  be  baired  on  the  ground  that 
negotiationa  precedent  to  the  deed  were  mei^^ 
therein. 

8.  It  Is  not  necessary  that  a  complaintj 
founded  on  fraudulent  repesentations,  should 
minutely  detail  the  conversations  by  which  the 
fraudulent  representations  are  proven. 

4.  An  offer  to  restore  the  consideration  re- 
ceived for  a  deed  which  is  sought  to  be  set  aside, 
wben  averred  in  the  language  of  the  statute,  is 
Buificient  on  general  demurrer. 

6.  The  finding  of  facts  inconsistent  with  and 
contradictory  of  the  representations  made  is  suf- 
floient,  without  a  specific  finding  that  the  repre- 
sentations were  false. 

6.  The  representationa  having  been  accom- 
panied by  threats  and  duress,  it  is  not  necessary 
to  find  that  plaintiff  believed  them,  though  tlie 
general  finding  that  the  deed  was  proourad  by 
fraud  implies  this  fact. 

7.  That  plaintiff  was  injured  appears  from 
the  finding  that  the  prlos  paid  was  grossly  inade- 
quate. 

Commissioners' decision.  In  bank.  Ap- 
peal from  superior  court,  Shasta  county; 
Aaron  Bell,  Judge. 

John  F.  ElliaoB,  for  appellant.  Clay 
W.  Taylor akuA J. Cbadbourae.lot  respond- 
ent. 

Temple,  C.  Defendant  appeals  from 
Judgment  and  order  refusing  a  new  trial. 
The  action  is  to  set  aside  a  conveyance  of 
real  estate,  and  a  bill  of  sale  of  personal 
property,  on  the  ground  of  fraud  and  du- 
ress. The  complaint  shows  that  plaintiff 
Is  a  widow  upwards  of  68  years  old,  of 
feeble  understanding  and  limited  buBiness 
experience,  and  at  the  time  of  the  execution 
of  the  Instruments  she  was  living  alone, 
remote  from  friends  or  relatives,  in  ill 
health,  and  in  a  state  of  great  mental  de- 
pression and  despondency ;  that  at  the  ur- 
gent solicitation  of  the  defendant  she  ver- 
bally contracted  to  sell  to  him  ber  proper- 
ty, consisting  of  a  tract  of  land  and  the 
stock  on  it,  for  ¥3,500.  After  this  verbal 
agreement  wasmade,  defendant,  intending 
to  cheat  and  defraud  her,  falsely  represent- 
ed, insltited,  and  asseverated  that  the  ver- 
bal contract  was  not  that  he  should  pay 
f  3,500  for  all  the  property,  but  Jl.OOO  for 
the  land  only;  that  be  could  prove  such 
assertion,  and  compel  her  to  perform  the 
contract  as  he  claimed  It  to  be;  that  be 
had  an  unredeemed  certificate  of  sale  for 
taxes,  and  unless  she  sold  to  him  be 
would  get  a  tax-deed,  which  would  be  as 
good  or  better  than  a  deed  from  her;  that 
he  represented  that  her  creditors  would 
attach  her  personal  property,  and  to  save 
the  same  she  must  convey  to  him  for9220; 
tbat  at  that  time,  or  before,  he  told  ber  he 
would  make  her  sign  the  deed,  and  if  she 
would  not  be  would  throw  her  out  and 
break  ber  God  damned  neck;  that  It  would 
not  take  long  to  get  rid  of  her;  "that  rn- 
lyiug  upon  and  believing  the  said  false  and 
fraudulent  represeutations  of  the  defend- 
ant, and  by  means  thereof,  and  pursuant 
to  and  because  of  said  threatened  person- 
al violence  to  plaintiff  from  the  defendant, 
and  plaintiff's  fear  thereof,  be  then  and 
there,  without  giving  the  plaintiff  any 
time  tor  reflection  and  consultation  with 
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others,  indaced,  Influenced,"  etc.,  her  to 
make  a  deed  to  him  of  the  land  (or  f  1,000, 
and  a  bill  of  sale  o(  the  personal  property 
for  $220.  She  ullegea  an  olfer  to  restore 
to  defendant  everything  she  had  received 
from  him,  and  a  demand  for  a  reconvey- 
ance. The  offer  was  made  October  31, 
1888.  She  discovered  the  fraud  January, 
1888,  and  Immediately  commenced  a  suit 
against  defendant  for  the  cancellation  of 
the  conveyances,  which  suit,  owing  to 
some  defects,  had  been  dismissed.  The 
deed  and  bill  of  sale  were  made  December 
21,  1887  A  general  demurrer  was  inter- 
posed  to  the  complaint,  which  was  over- 
ruled. If  the  action  were  based  upon  the 
fraadulent  representations  alone,  the  com- 
plaint would  be  insufficient,  but  it  is  not 
based  upon  such  representations  alone. 
Circumstances  are  stated  which  show  great 
oppression  and  undue  influence,  well  cal- 
culated to  overcome  the  Judgment  and  will 
of  such  a  person  as  the  plaintiff.  An  In- 
telligent, strong  man  would  not  be  likely 
to  be  Influenced  by  such  representations 
and  threats,  and  the  plaintiff  must  have 
known  that  bis  assertions  as  to  the  ver- 
bal contract  were  untrue,  but  they  were 
accompanied  by  threats  that  he  could 
prove  ills  assertions,  and  would  compel 
her  to  adopt  his  version  of  the  contract, 
and  if  she  did  not  he  would  get  the  prop- 
erty from  her  upon  a  tax-deed.  Repre- 
BentatloDB  which  are  very  unreasonable, 
accompanied  by  threats,  may  well  be  held 
to  have  influenced  a  sick,  weak-minded, 
foolish  woman,  who  was  without  advis- 
ers or  friends.  The  material  question  in 
Buch  cases  Is  whether  by  such  fraudulent 
practices  she  has  in  fact  been  wronged,  al- 
though, as  a  general  rule,  where  people 
are  so  reckless  of  their  own  interests, 
courts  may  not  Interfere  to  relieve  them 
from  their  folly.  The  weakness  of  the 
plaintiff  constitutes  a  very  important  ele- 
ment in  her  case.  It  Is  averred  that  the 
property  was  worth  ^3,500.  Theprice  was 
therefore  grossly  Inadequate. 

The  defendant  at  the  trial  reservpd 
many  exceptions  to  the  admission  of  evi 
dence.  A  large  number  of  these  are  to 
evidence  of  conversations  proving  the  ver- 
bal contract,  on  the  ground  that  all  ver- 
bal precedent  negotiations  were  merged 
in  the  deed.  Of  course,  the  action  being 
based  upon  a  charge  of  fraud  in  procuring 
the  deed  and  bill  of  sale,  no  such  rule  ob- 
tains. Another  objection  taken  was  that 
the  representations  were  not  specifically 
averred.  We  think  there  is  nothing  in  this 
abjection.  The  acta  of  fraud  must  l)e  spe- 
cifically set  out.  But  this  rule  does  not 
require  or  justify  a  minute  detail  of  all  the 
conversations  by  which  fraudulent  repre- 
sentations are  proven.  It  is  enough  if 
averred  in  substance  and  legal  effect  as 
proven.  And  then  it  is  proper  to  prove 
corroborative  statements.  The  offer  to 
restore  is  averred  in  the  language  of  the 
statute.  If  that  requires  a  specific  tender, 
the  allegation  wonldlmplyone,  and  would 
be  Bufiicient,  at  least  in  the  absence  of  a 
special  demurrer,  which  Is  sometimes  In 
the  nature  of  a  motion  to  require  a  plead- 
er to  make  his  averment  more  deflnite,  as 
the  practice  is  in  some  states  where  code 
pleading  prevails.  Is  the  findlngsufflclent 
T.27r.no.4— 14 


which  falls  to  find  specifically,  (1)  that 
the  representations  were  false;  (2)  that 
plaintiff  believed  and  relied  upon  them; 
and  (3)  that  she  has  been  injured?  These 
objections  are  taken  by  appellant,  and  to 
them  maybe  added  that  it  is  not  specifl- 
cally  found  that  she  believed  that  defend- 
ant would  execute  his  threats,  and  signed 
and  delivered  the  papers  under  the  Influ- 
ence of  such  fear.  All  the  above  facts, 
however,  although  not  specifically  found, 
do  appear  from  the flndlngs:  (1)  That  the 
representations  were  false  is  shown  by 
facts  found  vshich  are  inconsistent  with 
and  contradictory  of  the  representations 
made.  (2)  It  was  not  necessary  to  find 
that  she  believed  them,  because  they  were 
accompanied  by  threats  and  duress,  but 
the  general  finding  that  the  deed  and  bill 
of  sale  were  procured  by  fraud  Implies  this 
fact.  (8)  That  she  was  injured  appears 
from  the  fact  which  Is  found  that  theprice 
paid  was  grossly  inadequate.  We  must 
not  be  understood  as  holding  that,  under 
theclrcurastances  of  this  case.  It  was  neces- 
sary to  show  damage.  There  is  a  general 
finding  that  the  deed  and  bill  of  sale  were 
procured  by  defendant**  by  duress,  menace, 
undue  influence,  and  fraud."  This  Is  not 
as  specific  as  it  ought  to  have  been,  but  it 
Is  a  finding  of  the  ultimate  facts  upon 
which  the  judgment  depends,  and  the  de- 
fendant has  not  been  injured  by  the  fail- 
ure to  find  more  specifically.  We  think 
the  judgment  and  order  should  be  affirmed. 

We  concur:    Belcheb,  C.  C;  Footb,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  affirmed. 
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Ex  parte  Vancb.    (No.  20,863.) 
[Supreme  Court  oj  Calt/oTTilo.    July  15, 1891.) 

RbLIABI  FBOX  JaII/ — BiLTISFXCTIOK  ov  Bentekob. 
Where  one  sentenced  to  pay  a  fine  and  to 
be  imprisoned  until  sucti  fine  is  paid  in  tJbe  pro- 
portion of  a  day  for  every  dollar  of  the  fine,  Is 
released  by  the  sheriff  without  authority,  the 
time  of  his  absence  cannot  be  considered  as  spent 
in  Jail  in  satisfaction  of  the  judgment. 

In  bank.  Application  for  writ  of  ba.- 
bean  corpus. 

A.  H.  Carpenter,  for  petitioner.  C.  S. 
Denaon  and  Wilson  <S  Wilson,  tor  respond- 
ent. 

De  Haven,  J.  The  return  to  the  writ  of 
babeas  corpus  issued  herein  shows  that 
the  petitioner,  D.  M.  Vance,  was  on  Octo- 
ber IS,  1889,  adjudged  by  the  superior 
court  of  Sacramento  county  to  be  gailty 
of  contempt,  and  to  pay  a  fine  therefor  of 
$300,  and  to  bt*  imprisoned  in  the  county 
jail  of  Sacramento  county  until  such  fine 
was  paid,  in  the  proportion  of  one  day 
for  every  dollar  of  the  fine.  The  petition- 
er was  on  that  day  committed  to  jail  un- 
der said  judgment,  and  there  remained 
until  October  22,  1889,  when  he  was  re- 
leased by  the  sheriff,  and  remained  at  111}- 
erty,  free  and  without  confinement,  until 
June  10, 1891,  at  which  date  he  was  rear- 
rested under  an  order  of  the  superior  court 
made  June  9, 1891.  directing  that  Its  for- 
mer Judgment  be  enforced.    The  release  of 
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petitioner  by  the  sherltl  was  not  by  any 
order  ol  the  court,  but  upon  an  undertak- 
ing given  by  petitioner  on  appeal  to  the 
supreme  court  from  Hald  Judgment  of  coa- 
teiupt,  and  It  may  be  assumed  that  both 
the  sheriff  and  the  petitioner  acted  upon 
the  belief  that  the  execution  of  said  judg- 
ment was  stayed  by  said  appeal  and  un- 
dertaking. The  petitioner  now  claims  bia 
release  upon  various  grounds  which  as- 
sail the  validity  of  the  original  Judgment 
for  contempt,  and  also  because  "the  term 
of  such  imprisonment  has  long  expired,  and 
there  having  been  no  legal  or  authorized 
suspension  of  said  judgment. "  In  regard 
to  the  first  claim  of  petitioner  It  will  be 
sufficient  to  say  that  the  affidavits  charg- 
ing him  with  contempt  were  such  as  to 
authorize  the  order  which  directed  him  to 
show  cause  why  he  should  not  be  pun- 
ished for  the  contempt  therein  alleged,  and 
the  subsequent  proceedings  ending  In  the 
Judgment  for  contempt  were  regular,  and 
the  judgment  itself  valid.    The  remaining 

ground  upon  which  the  petitioner  claims 
is  release  presents  the  single  question 
whether  his  release  from  jail  under  the 
circumstances  here  stated,  and  thereafter 
remaining  at  large  with  free  and  perfect 
liberty,  for  a  length  of  time  sufficient  to 
have  satisfltid  said  Judgment  if  he  had  re- 
mained In  Jail,  operate  as  a  complete  exe- 
cution of  the  judgment;  and  it  would 
seem  from  the  mere  statement  of  the 
proDosltion  that  the  contention  of  peti- 
tioner on  this  point  cannot  be  sustained. 
The  sentence  of  the  court  was  that  he 
pay  a  fine,  and  that  part  of  the  judgment 
relating  to  imprisonment  was  merely  In- 
cidental to  the  judgment  of  fine,  and  In 
the  nature  of  an  award  of  execution  di- 
recting the  particular  way  in  which  that 
Judgment  should  be  enforced,  in  the  event 
of  the  non-payment  of  the  fine  Impo^od, 
and  it  seems  clear  tons  that  such  .io'^«- 
ment  can  only  be  satisfied  by  a  compli- 
ance with  its  terms.  In  this  case  it  is  ad- 
mitted that  the  judgment  of  fine  has  not 
been  paid,  and  chat  the  defendant  has  not 
suffered  the  alternative  of  actual  Impris- 
onment. The  judgment  therefore  remains 
In  full  force.  The  act  of  the  sheriff  In  re- 
leasing the  petitioner  was  unauthorized, 
and  petitioner's  departure  from  the  jail 
to  which  he  had  been  lawfully  committed, 
without  having  been  discharged  by  due 
course  of  law,  was  equally  so,  and  was  in 
effect  a  technical  escape,  from  which  he 
can  derive  no  advantage.  The  time  of 
petitioner's  absence  from  jail.  In  violation 
of  law,  cannot  be  considered  as  having 
been  spent  in  Jail  in  satisfaction  of  the 
judgment  which  required  his  actual  im- 
prisonment. This  question,  although  pre- 
sented here  for  the  first  time,  is  not  a 
new  one.  In  Ke  Edwards,  43  N.  J.  Law, 
555,  the  petitioner  had  been  committed  to 
state-prison  for  the  term  of  10  years  at 
hard  labor.  He  made  his  escape,  and  re- 
mained at  largefor  7years,and  he  claimed 
that,  notwithstanding  such  fact,  he  was 
entitled  to  bis  discharge  at  the  end  of  the 
term  of  lOyears;  but  the  supreme  court. 
In  an  elaborate  opinion,  held  otherwise. 
The  same  question  came  before  the  su- 
preme court  of  Kansas  in  the  well-consld- 
•red  ease  of  Holion  t.  Hoplcins,  21  Kan. 


638,  and  was  disposed  of  adversely  to  the 
contention  of  the  petitioner  here.  In  that 
case  the  petitioner  had  been  sentenced  to 
the  state-prison  for  three  years  "from  the 
19th  day  of  September,  A.  D.  1874. "  On 
the  next  day  after  sentence  he  made  his  es- 
cape, and  was  not  recaptured  until  1878, 
and  he  insisted  that  the  Judgment  had  ex- 
pired by  its  own  limitation,  but  the  court 
held  that  the  essential  part  of  the  judg- 
ment was  that  petitioner  be  Imprisoned 
for  three  years,  and  that  the  time  fixed 
by  the  court  for  its  commencement  was 
not  such  a  material  part  thereof  as  toper 
mit  an  evasion  of  the  Judgment  by  the 
wrongful  act  of  the  prisoner.  The  court 
there  said :  "The  only  way  of  satisfying  a 
Judgment  Judicially  Is  by  fulfilling  Its  re- 
quirements. Of  course,  if  Holion  had 
died,  or  been  pardoned,  the  sentence  would 
be  at  an  end.  But,  as  those  things  have 
not  happened,  and  as  the  sentence  has  not 
been  disturbed  by  any  judicial  decision  or 
determination,  there  is  no  way  of  satisfy- 
ing its  requirements,  or  of  exhausting  Its 
force,  except  service  by  Holion  of  the  time 
required  In  the  penitentiary."  In  State  v. 
Cockerham,  2  Irod.  204,  the  defendant  had 
been  sentenced  to  be  imprisoned  for  two 
months  "on  and  after  the  first  day  of  No- 
vember next,"  and  did  not  go  into  prison 
according  to  the  sentence,  and  at  a  subse- 
quent term  of  the  court  it  was  directed 
that  the  sentence  should  be  immediately 
executed,  and  it  was  held  that  the  order 
was  proper,  and  that  the  essential  part 
of  the  judgment  was  not  the  time  when  it 
should  be  executed,  but  the  extent  of  the 
punishment  fixed.  So,  also,  in  Dolan's 
Case,  101  Mass.  'M9,  the  same  conclusion 
was  reached,  the  court  holding  that  "ex- 
piration of  time  without  imprisonment  is 
In  no  sense  an  execution  of  the  sentence. " 
Other  cases  might  be  cited  to  the  same 
effect,  and,  indeed,  our  attention  has  not 
been  called  to  the  decision  of  any  appel- 
late court  holding  to  the  contrary.  We 
are  satisfied  with  the  law  as  thus  de- 
clared.   Petitioner  remanded. 

We  concur :    Ha  bbibon,  J. ;  Shabpstbin, 
J. ;  McFarland,  J. 


'  (90  Cal.  S19) 

Wilson  v.  Fourteen  th-St.  R.  Co.    (No. 
13,270.  )i 

(Supreme  Court  of  CcUifomUi.   July  21, 1891.) 
Fbbsonal  Injubibb — Aliohtiko  ntoM  Btkbst-Cxb 

— I^iaTBUCTIOSS— Ck>NTBIBCTOKT  NbQLIOENOV. 

Where,  in  an  action  against  a  street-car 
company  for  personal  injuries,  the  evidence 
showed  that  the  car  steps  were  defective,  and 
the  driver  grossly  negligent  in  starting  ttie  car 
before  plaintiff  had  alighted,  an  instruction  that 
the  company,  if  guilty  of  gross  negligence,  was 
liable,  even  though  plaintiff  herself  was  negli- 
gent, could  worli  no  injury  to  defendant,  where 
there  was  no  evidence  of  plaintiff's  negligence. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Alameda 
county;  W.  E.  Greene,  Judge. 

Action  by  Marilla  D.  Wilson  against  the 
Fourteenth-Street  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  ap- 
peals. 

Fox,  Kellogg  <&  King,  tor  appellant. 
Tboa.   H.   Smltb.  Edward  C.  Eoblaaon. 

'Beheuing  denied.  ' 
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WeUa  Wbttmon,  and  M,  C.  Cbapmaa,  tor 
respondent. 

Foots,  C.  Tbla  is  an  action  for  dam- 
ages caused  by  the  careleBsnesa  of  tbedrir- 
er  of  a  street-car,  drawn  by  borsee,  be- 
lungfng  to  tbe  defendant  corporation; 
and  a  defect  in  the  steps  of  tbe  car,  by 
means  of  which  the  plaintiff  was  thrown 
from  it  as  she  was  attemptlUK  to  alight 
therefrom,  when  it  bad  stopped  for  her  to 
get  otf.  Tbe  evidence  showed,  as  we  thinli, 
beyond  any  controversy,  that  tbe  Injnry, 
which  Is  very  serions,  was  caused  in  this 
manner,  via. :  The  plaintiff,  when  the  car 
stopped,  placed  one  toot  on  the  ground, 
and  bad  the  other  still  resting  on  the  step, 
wben  the  driver  s  uddenly  s  tar  ted  tbe  borse- 
car.  The  step  was  Jerked  from  under  her 
foot  planted  thereon,  and  she  was  precipi- 
tated violently  to  the  ground,  and  her  hip 
severely  Injured.  Tbe  evidence  is  ample  to 
show  both  the  carelessness  of  the  corpo- 
ration In  having  such  a  defective  step  on 
Its  car,  and  tbe  gross  negligence  of  the 
driver  of  the  car  in  starting  it  just  as  the 
passenger,  tbe  plaintiff,  was  stepping  from 
It.  The  only  matter  about  which  there  Is 
really  any  serious  question  in  the  case  is 
tbe  instruction  which  reads  thus:  "If  you 
believe  from  tbe  evidence  that  at  tbe  time 
of  the  accident  the  plaintiff  was  guilty  of 
negligence  upon  her  part  that  contributed 
to  produce  the  injuries,  and  you  also  be- 
lieve from  the  evidence  that  the  defendant 
was  guilty  of  gross  negligence,  and  that 
such  gross  negligence  caused  the  injuries 
complained  of,  then  thecourt  instructs  you 
that  the  defendant  is  liable  notwithstand- 
ing the  contributory  negligence  of  the 
plaintiff. "  Tbe  instruction  could  work  no 
injnry  to  tbe  defendant,  for  the  reason 
that  there  is  no  evidence  tending  to  show 
any  negligence  on  the  part  of  the  plaintiff. 
Sbe  was  proceeding,  after  due  warning  to 
the  driver  where  to  stop,  and  when  he  bad 
stopped  the  car,  to  get  off.  While  so  do- 
ing, standing  upon  one  foot  on  a  detective 
step,  and  attempting  to  plant  tbe  other 
toot  firmly  on  the  ground,  having  no  rea- 
son whatever  to  suppose  but  that  her 
right  to  have  time  to  get  otf  would  be  al- 
lowed her,  sbe  is  suddenly  hurled  to  the 
earth  by  tbe  starting  of  the  car,  Jerking 
tbe  step  from  under  her  foot  resting  there- 
on, and  seriously  injured.  A  more  care- 
less proceeding  on  tbe  part  of  the  employe 
of  the  corporation  defendant  can  hardly 
be  imagined.  No  prejudicial  error  is  per- 
ceived in  the  record,  and  we  advise  that 
tbe  judgment  and  order  be  affirmed. 

Weconcur :  Vancmep.C.  ;  Belcher,  0. C. 

Per  Curiam.    For  tbe  reasons  given  in 
tbe  foregoing  opinion  the  Judgment  and 
order  are  affirmed. 
(90  c«i.  MS)  ' 

CiracTiBS  V.  .£tna  Life  Ins.  Go.   (Nob.  12,- 

939, 13.013.)! 

(Supreme  Court  of  Califomia.  July  17, 1891.) 

Inscbable  Isteiuest— AasioNMSNT  or  Pouct  as 

OOLLATEBAL — StATUTS  OT  LuDTATIOWS  —  BtAT- 

im  or  Fbauos. 
1.  In  an  action  on  a  pollgr  for  110,000  taken 
by  •  creditor  upon  the  life  oi  his  debtor  It  ap- 

^  Bewaring  denied. 


peared  that  Portly  before  It  was  l«si:ed  the 
debtor  had  made  an  unqualified  admission  of  an 
existing  Indebtedness  of  between S5, 000 and  tO;000 
in  a  written  request  for  further  advances.  The 
creditor  had  promised  to  make  advances  up  to 
tlO,000,  althouffh  not  bound  by  written  contract 
to  do  so.  The  facts  were  fully  stated  in  the  ap- 
plication, and  the  insurer  ooutinuod  to  receive 
premiums  for  several  years  up  tothedeath  of  the 
assured,  during  which  the  creditor,  on  the  faith 
of  the  policy,  made  advances,  which,  with  the 
original  debt  and  Interest,  exceeded  the  amount 
of  the  policy.  Held,  that  the  evidence  showed 
an  insurable  interest  in  the  creditor  sufficient  to 
sustain  a  verdict  tor  $10,000,  although  at  the 
date  of  the  policy  his  interest  did  not  amount  to 
that  sum. 

2.  In  an  action  for  the  insarance  by  one  to 
whom  the  creditor  had  assigned  the  policy  as 
ooUateral  security  for  his  own  debt,  it  is  imma- 
terial, as  between  the  assignee  and  the  Insurer, 
that,  after  loss,  the  creditor,  prior  to  his  death, 
htkd  paid  tbe  debt,  since  that  question  can  only 
arise  between  the  assignee  and  the  heirs  or  per* 
sonal  representatives  of  the  creditor. 

8.  Where  the  complaint  alleges  that  the  in. 
Bured  became  indebted  to  the  beneficiary  more 
than  four  years  prior  to  the  date  of  the  policy, 
a  defense  that  the  beneficiary  had  no  insurable 
interest  because  the  debt  was  barred  by  the 
statute  of  limitations  must  be  raised  by  plea, 
and  not  by  demurrer,  since  the  averment  of  in- 
debtedness is  not  laoonslstent  with  the  faot  of 
an  original  promise  in  writing  to  pay  at  a  date 
within  four  years. 

i.  An  averment  that  the  beneficiary  agreed  to 
make  further  advances  to  the  insured,  for  which 
tbe  policy  was  to  stand  as  security,  will  be  pre- 
sumed, on  e^neral  demurrer,  to  imply  that  the 
agreement  was  written,  and  nence  not  void  un- 
der the  statute  of  frauds. 

6.  Where  a  creditor  takes  a  policy  on  his  debt- 
or's life  for  a  sum  exceeding  the  debt,  a  binding 
agreement  to  make  further  advances  on  demand 
to  the  full  amount  of  the  policy  gives  him  an  ad- 
ditional insurable  interest. 

0.  A  proviso  in  a  policy  payable  to  one  of  his 
assigns,  providing  that  a  claim  "by  an  assignee 
shall  be  subject  to  proof  of  interest"  does  not 
apply  to  one  who  holds  it  as  collateral  security 
for  a  debt,  since  the  assignee  is  a  mere  trustee  for 
the  debtor,  and  must  account  for  any  surplus 
proceeds  after  paying  the  debt,  and  it  is  not  nec- 
essary for  such  assignee  to  allege  that  he  had 
an  Insurable  Interest  in  the  life  of  Insured. 

7.  Code  Civil  Proc.  Cal.  {  889,  providing  that 
actions  on  written  contracts  executed  out  of  the 
state  are  barred  in  two  years,  does  not  apply  to 
an  action  on  an  insurance  policy  which  provides 
that  it  shall  not  be  operative  until  countersigned 
by  the  general  agent  of  the  Insurer  in  Califor- 
nia, and  which  was  couniersigned  in  the  latter 
state  after  being  signed  in  Connectiout  by  the 
insurer. 

Tn  bank.  Appeal  from  superior  court, 
city  and  connty  of  San  Francisco  i  John 
F.  Finn,  Judge. 

Action  by  Oilbert  L.  (Turtlss  against 
.£tna  Life  Insurance  Company  on  a  policy 
of  insurance  on  the  life  of  one  Tucker. 
Verdict  and  judgment  tor  plain tift,  and  de- 
fendant appeals.    Affirmed. 

Fox  &  Kellogg,  tor  appellant.  Chaa.  F. 
Haalon,  tor  respondent. 

Beattt,  C.  J.  These  are  separate  ap- 
peals in  tbe  same  case  ;  the  first  from  the 
Judgment,  and  the  second  from  an  order 
denying  a  new  trial.  Tne  action  is  by  the 
assignee  of  a  policy  of  life  insurance  effect- 
ed by  his  assignor  upon  the  lite  ot  a  third 
person,  and  the  principal  grounds  upon 
which  it  Is  defended  are  want  of  interest 
In  tiie  insured  at  tbe  date  of  tbe  poUcy» 
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and  In  platnttB  at  the  date  of  tlie  assign- 
ment. Tbe  points  Involved  In  these  and 
other  grounds  of  defense  are  raised  by  de- 
murrer to  the  complaint,  motion  for  non- 
suit, and  by  numerous  exceptions  to  the 
admission  and  exclusion  of  evidence  and 
to  the  allowance  and  refusal  of  instruc- 
tions to  the  Jury.  It  is  scarcely  practica- 
ble to  notice  each  separate  exception  con- 
tained in  the  record  and  referred  to  in  the 
briefs,  but  we  shall  endeavor  not  to  over* 
look  anything  essential  to  a  proper  con- 
sideration of  the  merits  of  the  appeals. 

First,  then,  as  to  the  points  raised  by 
the  demurrer.  It  appears  from  the  com- 
plaint as  amended  that  the  policy  was 
Issued  April  5, 1S71,  to  Esther  C.  Curtiss, 
for  the  sum  of  $10,000  on  the  life  of  one 
Tucker;  and  with  respect  to  her  interest 
in  Tucker's  life  it  is  alleged  "  that  at  the 
time  said  application  was  made  the  said 
Esther  Cordelia  Curtiss  had  an  insurable 
Interest  In  the  life  of  Alfred  W.  Tucker, 
which  Interest  was  as  follows:  The  said 
Tucker,  at  the  time,  was  indebted  to  tbe 
said  Esther  C.  Curtiss  in  the  full  sum  of 
$4,000,  for  so  much  money  which  she  had 
before  that  time,  to-wit,  in  the  yearlS66, 
loaned  to  the  said  Tucker  in  United  States 
gold  coin,  at  his  special  Instance  and  re- 
quest, the  whole  of  which,  together  with 
the  interest  thereon  from  the  time  of  said 
loan,  -was  due  and  unpaid  on  said  last- 
mentioned  date,  and  was  also  on  said 
last -mentioned  date  further  Indebted  to 
the  said  Esther  C.  Curtiss  in  the  sum  of 
$500,  or  thereabouts,  for  so  much  money 
before  that  time,  and  since  the  year  1866, 
paid,  laid  out,  and  expended  for  and  on 
account  of  tbe  said  Tucker  by  the  said 
Esther  C.  Curtiss,  at  his  special  Instance 
and  request,  together  with  the  interest 
thereon.  "And  on  the  day  application 
was  made  as  aforesaid,  and  immediately 
prior  to  the  making  of  tbe  same,  the  said 
Esther  C.  Curtiss,  for  valuable  considera- 
tion, agreed  with  the  said  Tucker  to  loan 
and  advance  money  thereafter  at  such 
times  as  he  mlghtdemand  till  the  amoanta 
so  loaned  and  advanced,  in  the  aggregate, 
and  the  interest  thereon,  together  with 
other  sums  so  due  as  aforesaid,  and  the 
Interest  thereon,  should  amount  to  tbe 
total  Slim  of  f  10,000.  And  plaintiff  avers, 
on  his  informaliuu  and  belief,  that  after- 
wards,to-wlt, subsequently  to  the  making 
of  said  application  and  thf>  issuance  of 
said  policy,  and  in  pursuance  of  said 
agreement  between  the  said  Esther  C.  Cur- 
tiss and  the  said  Tucker,  she  (the  said  Es- 
ther C.  Curtiss,)  at  various  times  loaned 
and  advanced  to  said  Tucker  various 
sums  of  money,  which,  together  with  the 
Interest  thereon,  and  the  said  sums  of 
$4,000  and  $500  and  the  interest  due  there- 
on, amounted  in  all  to  the  sum  of  $10,000, 
and  the  whole  of  which  was  unpaid  and 
due  from  said  Tucker  to  said  Esther  C. 
Curtiss  at  tbe  time  of  his  death  as  herein 
stated,  and  no  part  of  which  has  ever  been 
paid.  Ail  of  which  was  communicated  to 
and  known  by  the  defendant  at  the  time 
Bald  application  was  made,  and  before 
and  at  tbe  time  of  the  issuance  of  the  said 
policy."  Appellant  contends  that  these 
allegations  disclose  no  insurable  Interest 
in  Mrs.  Curtiss  within  the  meaning  of  sec- 


tion 2763  of  the  Civil  Code.  It  Is  to  be  ob- 
served, however,  that  at  the  date  of  the 
policy  the  Civil  Code  bad  not  been  enact- 
ed, and  the  question  is  not  whether  the 
policy  Is  obnoxioDS  to  the  provision  re- 
ferred to,  but  whether  it  was  rendered  in- 
valid by  any  rale  or  principle  of  tbe  com- 
mon law.  There  may  be  no  difference  be> 
tween  the  two;  and,  Indeed,  it  may  be  al- 
lowed that  the  Code  provision  Is  an 
Indication  of  what,  in  the  opinion  of  the 
legislature,  the  common-law  rule  was ;  bat 
If  there  is  a  difference  it  Is  by  the  common 
law,  and  not  by  tbe  Code,  that  tbe  validi- 
ty of  the  policy  must  be  tested. 

Bearing  this  in  mind,  we  proceed  to  con- 
sider the  specific  objecldons  of  counsel  for 
appellant  to  the  statement  of  Mrs.  Cnr- 
tiss'  Interest.  He  claims  that  it  appears 
from  the  allegations  of  the  complaint  that 
her  right  to  recover  the  $4,000  loaned  in 
1866  and  the  $500  advanced  after  1866  was, 
at  the  date  of  the  policy,  barred  by  the 
statute  of  limitations,  and  consequently 
that  Tncker  was  under  no  legal  obliga- 
tion to  repay  any  part  of  these  sums  or  of 
the  Interest  thereon,  and  he  contends  that 
the  alleged  agreement  to  advance  other 
money  sufficient  with  the  sums  previously 
advanced  to  amount  to  $10,000, was  void 
nnder  the  statute  of  frauds,  because,  pre- 
sumably. It  was  not  In  writing,  and  not 
to  be  performed  within  one  year.  As  tu 
the  first  proposition,  the  cases  seem  to 
hold  that  a  debt,  even  though  not  legally 
collectible,  by  reason  of  the  bar  of  the 
statute,  gives  an  Insurable  Interest.  1 
May,  Ins.  §  108;  Bliss.  Ins.  §  28,  and  cases 
cited.  But,  aside  from  this,  we  think  it 
does  not  api^ear  from  the  complaint  itself 
that  at  the  date  of  the  policy  the  obliga- 
tions of  Tucker  to  Mrs.  Curtiss  were 
barred  by  the  statute.  The  case  of  Dor- 
land  v.  Dorland,  cited  by  counsel,  (Cal.)  6 
Pac.  Bep.  77,  is  not  In  point.  It  was 
merely  held  in  that  case  as  a  rule  of  evi- 
dence that,  an  advance  of  money  being 
proved,  and  no  time  for  repayment  men- 
tioned, the  presumption  Is  that  It  Is  pay* 
able  on  demand,  and  that  the  statute  be- 
gins to  run  immediately.  Here,  however, 
tbe  question  is  as  to  a  rule  of  pleading, 
and  we  do  not  understand  that  a  com- 
plaint showing  money  to  have  been  loaned 
at  a  date  sufficiently  remote  to  admit  of 
the  running  of  the  statute  raises  a  pre- 
sumption that  it  has  run.  On  tbe  con- 
trary, when  the  auegatiun  is  consistent 
with  the  opposite  conclusion, i.e.,  that  the 
debt  Is  not  barred,  the  defense  must  be 
raised  by  plea,  Kraner  v.  Halsey,  82 
Cal.  210,  22  Pac.  Rep.  1137;  Doo  v.  Sanger, 
78  Cal.  151,  20  Pac.  Rep.  366;  Wise  v.  Ho- 
gan,  77  Cal.  187, 19  Pac.  Bep.  278,  and  cases 
cited.  Here  the  allegation  that  Tucker 
became  indebted  more  than  *our  years 
prior  to  the  date  of  the  policy  Is  entirely 
'  consistent  with  the  fact  of  an  original 
promise  In  writing  to  pay  at  a  date  with- 
in four  years,  or  with  a  written  acknowl- 
edgment of  the  debt  subsequently  made, 
and  an  express  or  implied  promise  to  pay 
t. 

As  to  the  proposition  that  the  agree- 
ment of  Mrs.  Curtiss  to  advance  other 
moneys  was  void,  tbe  rule  of  pleading  ia 
Biso  against  the  contention  of  appellant. 
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It  the  agreement  to  be  valid  mnst  have 
been  in  writing,  then  the  allegarion  that 
it  was  so  agreed  Is  held  to  imply  that  it 
was  so  agreed  in  writing.  Bi'oder  v. 
Conklin.  77  Cal.  336, 19  Pac.  Rep.  «il3.  and 
cases  cited.  So  far, then, as  the  complaint 
la  concerned.  It  clearly  shows  an  indebted- 
ness from  Tncker  to  Mrs.  Curtlss  at  the 
date  of  the  policy,  amounting  to  94,500, 
ezclnsive  oi  interest,  and  to  that  extent 
there  can  be  no  question  that  it  shows 
her  to  have  bad  an  iusarable  interest  in 
his  lire. 

Bat  did  she  have  any  interest  beyond 
the  amount  of  the  then  existing  indebted- 
ness? In  other  words,  did  her  agreement 
to  advance  Tucker,  on  bis  demand,  the 
balance  of  910,000  create  au  additional  in- 
terest?  It  has  been  held  that  a  surety  on 
an  official  bond  has  an  Insurable  interest 
In  the  life  of  his  principal,  although  there 
has  been  no  breach  of  the  bond  at  the  date 
of  the  application  for  the  policy;  and  that 
he  may  recover  the  full  amount  of  the 
sum  Insured,  although  no  breach  of  the 
bond  has  enaued.  Scott  v.  Dickson,  108 
Pa.  St.  6.  This  conclusion  was  based 
npon  ttie  ground  that  the  contingent  lia- 
bility of  a  surety  brings  him  within  the 
common-law  principle  that  the  only  thing 
essential  to  relieve  the  policy  of  the  char- 
acter of  a  gaming  or  wagering  contract  is 
"that  it  shall  be  obtained  in  good  faith, 
and  not  for  the  purpose  of  speculating 
upon  the  hazard  ot  a  life  in  which  the  as- 
sured has  no  Interest,"  citing  Insurance 
Co.  V.  Schaefer,  94  U.  S.  457.  Upon  the 
same  principle  It  must  have  been  held  at 
common  law  that  a  binding  contract  by 
Mrs.  CurtisB  to  advance  money  to  Tucker, 
on  his  demand,  gave  her  an  insurable  in- 
terest in  his  life. 

We  come  next  to  the  question  whether 
the  complaint  was  badbecanseof  a  failure 
to  allege  that  plaintiff,  at  the  date  of  the 
assignment  to  him,  had  an  Insurable  in- 
terest In  the  life  of  Tucker.  The  allegation 
of  the  complaint  is  that  on  the  12th  day 
of  January,  1880,  said  Esther  C.  Curtiss, 
for  a  valuable  consideration,  to-wit,  the 
snu)  of  flO.OOO  and  upwards,  and  In  ac- 
cordance with  the  terms  of  said  policy,  as- 
signed, etc.,  to  plaintiff,  and  a  copy  nf  the 
asslg^nment,  attached  as  an  exhibit  to  the 
complaint.  Is  referred  to  and  made  a  part 
thereof.  Referring  to  the  assignment,  it 
api)earB  from  its  terms  to  have  been  made 
as  collateral.  There  may  be  some  am- 
bigaity  or  uncertainty  about  the  meaning 
of  this  allegation  construed  with  reference 
to  the  terms  of  the  assignment  as  set  out 
In  the  exhibit,  but  no  such  objection  was 
specified  in  the  demurrer,  and  upon  a  gen- 
eral demurrer  we  think  the  complaint 
mnst  be  held  to  allege  an  assignment  of 
the  policy  as  collateral  security  for  the 
repayment  of  $10,000  and  upwards  ad- 
vanced by  plaintiff  to  the  assured.  So 
far  as  it  is  affected  by  the  law  of  this  state, 
as  it  existed  atthe  date  of  the  assignment, 
there  can  be  no  doubt  of  the  validity  of 
the  transfer.  By  section  2764  of  the  Civil 
Code  It  Is  provided  that  "a  policy  of  In- 
surance on  life  or  health  may  pass  by 
transfer,  will,  or  succession  to  any  person, 
whether  he  has  an  Insurable  Interest  or 
not,  and  such  person  may  recover  upon  it 


whatever  the  insured  might  hare  recov- 
ered." It  may  be,  however,  notwith- 
standing this  provision,  that  the  parties 
to  a  life  policy  can  make  a  valid  stipula- 
tion against  an  assignment  to  one  who 
has  no  Insurable  interest  In  the  life  In- 
sured ;  but,  whether  they  could  or  not, 
we  have  no  doubt  that  such  a  stipu- 
lation in  a  policy  issued  as  this  policy 
was,  before  the  enactment  of  the  Code,  re- 
mains of  binding  force.  It  is  necessary, 
therefore,  to  consider  the  terms  of  the  pol- 
icy in  disposing  ot  this  point.  By  its  ex- 
press terms  the  amount  insured  is  made 
payable  "to  Esther  C.  Cnrtiss,  her  execu- 
tors, administrators,  or  assigns,  within 
ninety  days  after  notice  and  proof  of  the 
death  of  the  insured, "  etc.,  but  it  is,  in  an- 
other clause,  provided  that  any  claim 
"made  by  any  assignee  shall  be  subject 
to  proof  of  interest. "  Does  this  proviso 
apply  to  an  assignee  who  holds  the  pol- 
icy merely  as  collateral  security  for  the  re- 
payment of  money  advanced  to  or  for  the 
Insured?  We  hold  that  it  does  not.  The 
law  against  assignments  to  parties  with- 
out interest  (where  such  is  the  law)  and 
stipulations  against  snch  assignments  are 
based  upon  the  same  motives  and  policy, 
and  neither  one  nor  the  other  applies  to 
assignments  by  way  of  security.  The  as- 
signee, in  such  case,  is  a  mere  trnstee  for 
the  insured.  What  he  collects  on  the  pol- 
icy he  collects  for  him,  and  mnst  apply  it 
to  the  payment  of  the  debt  secured,  ac- 
counting for  any  surplus.  So  regarded, 
such  assignments  do  not  involve  the  mis- 
chief which  the  common  law  or  the  con- 
tract of  the  parties  was  designed  to  pre- 
vent, and  are  consequently  not  within  the 
meaning  of  the  proviso  in  this  policy.  In 
the  case  of  Warnock  v.  Davis,  104  D.  S. 
775,  where  it  was  held  that  an  assignment 
to  one  who  had  no  Insurable  interest  was 
invalid  in  other  respects,  the  assignee  was 
nevertheless  allowed  the  advances  for 
which  the  policy  was  security.  The  prin- 
ciple of  that  decision  sustains  onr  conclu- 
sion on  this  point.  It  was  not  necessary, 
therefore,  that  the  plaintiff  should  allege 
an.r  interest  In  the  life  of  Tucker.  If  it 
was  necessary  that  he  should  allege  an  in- 
debtedness from  the  insured  to  him,  we 
think  the  fact  was  sufflclently  allege<]  as 
against  a  general  demurrer,  and,  if  it  was 
necessary  to  allege  preliminary  proof  to 
defendant  of  such  Indebtedness,  we  think 
that  allegation  Is  comprised  in  the  general 
allegation  that  "all  conditions  on  the  part 
of  E.  C.  Curtiss  and  plain  tiO  have  been 
I)erformed."  The  demurrer  to  the  com- 
plaint was  properly  overruled,  and  this 
conclusion  disposes  of  the  appeal  from  the 
Judgment,  which  is  accordingly  af&rmed. 

With  respect  to  the  appeal  from  the  or- 
der denying  a  new  trial.  It  is  clear,  if  our 
conclusions  above  stated  are  correct,  that 
the  snperlor  court  did  not  err  in  overrul- 
ing defendant's  objection  tu  the  udmission 
of  any  testimony  in  support  of  the  com- 
plaint. Nor  did  the  superior  court  err  in 
overmllng  the  motion  for  a  nonsuit. 

Only  one  of  the  grounds  of  this  motion 
remains  to  be  noticed,  the  others  being 
disposed  of  by  what  has  already  been  said. 
This  action  was  commenced  more  than 
two  years  after  the  liability  ot  defendant 


Digitized  by 


Ljoogle 


214 


PACIFIC  BEPOBTER,  Vol.  27. 


(Cal. 


accrued,  and  If  the  policy  wan  executed 
outottbia  state  the  rif^ht  of  action  was 
barred  by  section  339,  Code  Civil  Proc. 
The  complaint  alleges  that  the  policy,  a 
copy  of  which  is  made  part  thereof,  was 
executed  in  California,  April  5, 1871.  The 
answer  admits  the  genuineness  and  due 
execution  of  the  policy,  a  copy  of  which  Is 
annexed  to  the  complaint,  but  denleH  that 
It  was  executed  in  California,  alleging,  on 
the  contrary,  that  it  was  executed  In  Con- 
necticut on  the  14tb  of  March,  1871,  and 
pleading  the  bar  of  the  statute.  The 
plaintiff  did  not  introduce  the  policy  la 
evidence  at  the  trial,  and  the  contention 
of  the  defendant  is  that  he,  therefore,  did 
not  prove  a  policy  executed  in  California, 
and  consequently  that  he  should  have  been 
nonsuited  on  the  plea  of  the  statute  of  lim- 
itations. But  even  if  we  admitted  that 
with  respect  to  this  plea  the  burden  of 
proof  was  on  the  plaintiff,  which  we  do 
not.  the  contention  of  defendant  could  not 
be  sustained.  The  last  clause  of  the  policy 
was  In  these  words*  "In  witness  whereof 
the  said  JStna  Life  Insurance  Company 
have,  by  their  president  and  secretary, 
signed  and  executed  this  contract  in  the 
city  of  Hartford  this  14th  day  of  March, 
1871,  but  the  samesiiallnot  be  operative  un- 
til countersigned  by  M.  P.  Morse,  general 
agent  at  San  Francisco,  Cal.," — ^following 
which  came  the  signature  "  E.  A.  Bulkeley, 
President;  T.  O.  Center,  Secretary ;"  and 
then  the  following:  "Countersigned  at 
San  Francisco  this  6th  day  of  April,  1871. 
M.  P.  MoRSi:,  General  Agent. "  AH  this  ap- 
peared by  the  copy  set  out  in  the  com- 
plaint, the  correctness  of  which  was  ex- 
pressly admitted  by  the  answer.  It  ap- 
peared, therefore,  on  the  face  of  the  plead- 
ings that  tlie  policy,  although  partly  exe- 
cuted at  Hartford  on  March  14th,  was  not 
fully  executed  or  operative  until  counter- 
signed some  time  afterwards  by  the  gen- 
eral agent  at  San  Francisco.  The  plain- 
tiff also  testified  at  the  trial  that  Morse 
countersigned  the  policy  at  San  Francisco 
after  it  was  returned  from  Connecticut, 
and  this  testimony  was  admitted  without 
objection.  The  motion  for  a  nonsuit  was 
properly  denied. 

There  are  numerous  specifications  of 
particulars  in  which  the  evidence  is  insufll- 
cieut  to  support  the  v«rd:ct  of  thp  jury,  as 
to  which  we  say  that  it  appears  very 
plainly  from  the  testimony  that  the  pro- 
curing of  the  policy  in  question  by  Mrs. 
CurtisB  was  a  perfectly  honest  and  legiti- 
mate transaction.  She  had  advanced 
large  sums  tu  Tucker,  and  there  Is  very 
satisfactory  evidence  that  shortly  before 
the  issuance  of  the  policy  Tucker,  in  ap- 
plying for  an  additional  advance,  had  dis- 
tinctly acknowledged  in  writing  sub- 
scribed by  him  an  existing  indebtedness  of 
between  five  and  six  thousand  dollars,  and 
this  acknowledgment  was  not  qualified 
by  any  promise  to  pay  upon  a  contingency, 
as  in  Curtis  v.  City  of  Sacramento,  70  Cal. 
414, 11  Pac.  Rep.  748,  or  by  any  declaration 
inconsistent  with  an  intention  to  pay.  It 
does  not  appear  that  Mrs.  Curtiss  was 
at   the  date  of  the  policy  bound  by  any 


contract  In  writing  to  advance  Tucker 
the  balance  of  the  flO,000,  but  she  had 
promised  advances  to  a  considerable 
amount,  and  there  is  evidence  that  she 
made  them.  It  also  appears  that  her 
written  answi^rs  to  questions  contained 
In  or  accompanying  her  application  for 
the  policy  were  filled  In  by  the  agent  of  de- 
fendant, after  a  full  and  correct  statement 
of  all  the  facts  as  they  existed.  This  is 
clearly  and  distinctly  proved  by  the  testi- 
mony of  the  agent  who  took  the  applica- 
tion. With  this  knowledge,  which  must 
be  imputed  to  the  company,  it  Issued  the 
policy,  and  continued  to  receive  the  pre- 
miums during  the  life-time  of  Tucker,  i.  e., 
for  a  period  of  nine  years,  during  which 
time  Mrs.  Curtiss,  on  the  faith  of  the  pol- 
icy, made  advances  which,  with  the  old 
debt  and  interest  accruing,  must  have  ex- 
ceeded $10,000.  Under  these  circumstances 
we  think  It  does  not  lie  lu  the  mouth  of 
the  defendant  to  charge  her  with  misrep- 
resentation In  stating  in  her  application 
that  she  had  an  insurable  Interest  to  the 
full  amount  of  the  policy,  although,  as 
matter  of  strict  law,  her  interest  at  that 
time  may  not  have  amounted  to  so  much. 
Her  interest  was,  we  think,  sufficiently 
proven  to  sustain  the  verdict. 

As  to  the  alleged  failure  to  prove  an  In- 
surable Interest  in  plaintiff  at  the  date  of 
tiie  assignment,  we  have  shown  that  none 
Is  required  to  support  an  assignment  by 
way  of  collateral  security.  It  was  clearly 
proved  that  Mrs.  Curtiss  was  largely  in- 
debted to  plaintiff  at  the  time  of  the  as- 
signment, at  the  time  of  Tucker's  death, 
when  the  policy  became  payable,  and  at 
the  time  of  her  own  death.  This  gave 
plaintiff  a  right  of  action  on  the  policy, 
nnd  all  the  questions  which  defendant  at- 
tempts to  raise  about  the  payment  or  re- 
lease of  the  indebtedness  from  Mrs.  Cur- 
tiss to  plaintiff,  subbequent  to  the  time 
when  the  loss  became  payable,  are  out  of 
place  here.  Those  are  questions  which 
can  only  arise  between  plaintiff  and  the 
heirs  or  other  representatives  of  Mrs.  Cur- 
tiss, they  alone  being  concerned  in  a  prop- 
er application  or  distribution  of  the  pro- 
ceeds of  the  policy.  After  a  loss  and  fixed 
liability  attached  It  Is  of  no  concern  what- 
ever to  the  insurer  whether  an  assignee 
has  or  has  nut  an  interest  in  the  life  in- 
sured. 

As  to  the  alleged  errors  of  law,  many  of 
them  are  disposed  of  by  what  has  already 
been  said.  Some  evidence,  admitted 
against  the  objection  of  defendant,  was 
Immaterial  at  the  time  It  was  so  admitted, 
but  the  complaint  was  subsequently 
amended  before  the  close  of  the  trial  so  as 
to  make  this  evidence  material.  This 
cured  the  error.  We  find  no  matei-ial  er- 
ror In  the  instructions  upon  which  the 
case  was  submitted  to  the  Jury,  except 
that  they  are  in  some  respects  too  favor- 
able to  the  defendant.  Judgment  and  or> 
der  affirmed. 

We  concur:  McFahi.and,  J.;  DrHavkn, 
J.;  Patekson  J.;  Suabpstein,  J.;  Har- 
rison, J. 
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Cohen  v.  Knox  et  al.    (No.  13,31«.) 
(Supreme  Court  of  CoMfonOa.   Joly  18, 1891.) 

FBAIJDTJLEirr    CONTIYAWCE — ^KWOWLEDOK    OF 

GbAJTTEE QVIETINQ     TITLE ^Anteitoptiai- 

COKTRACX. 

1.  A  conveyance  of  land  by  a  father  to  bis 
daughter  to  encourage  her  marriage  will  not  be 
set  aside,  although  he  was  insolvent  at  the 
time,  when  she  had  no  Knowledge  of  fraud,  and 
he  had  no  intent  to  defraud. 

2.  An  execution  having  been  snbsquently 
issued  agoinat  such  land  by  a  judgment  creditor 
of  the  fatlier,  the  daughter  filed  a  complaint  to 
prevent  a  sule  thereof,  averring  that  she  was  the 
owner  of  "a.  portion  of  W.  A.  B.'s  Oak  Tree 
farm  tract,  as  surveyed  for  W.  A.  B.  by  *  *  *  , 
as  per  map,"  etc.;  that  such  creditor  had  levied 
thereon  as  the  property  of  said  B. :  and  that  such 
sale  will  cast  a  cloud  upon  her  title.  Held,  that 
the  defect  of  not  showing  that  plaintifF  obtained 
■jtle  f rom  W.  A.  B.,  her  father,  if  it  existed, 
was  cured  by  the  averment  iu  defendant's  cross- 
complaint  of  a  conveyance  to  her  by  the  father, 
and  a  trial  upon  such  pleadings;  and  the  fact 
that  a  demurrer  was  interposed  Is  Immaterial. 

8.  The  fact  that  the  antenuptial  contract  was 
not  in  writing  is  immaterial. 

Department  2.  Appeal  from  superior 
court,  Alameda  couiity;  W.  E.  Gkee.ne, 
Judge. 

Action  by  Emma  B.  Cohen  against 
Charles  C.  Knox  and  another  to  prevent 
a  sale  of  property  levied  upon  by  execu- 
tion. Judgment  fur  plaintiff.  Defendant 
Knox  appeals.    AlBrnied. 

Wm.  U.  Sharps  and  <S.  C.  Devson,  for 
appellant.  Scrivner  &  Boone  and  Gttrber, 
BoaJt  &  Bishop,  lor  respondent. 

McFarland,  J.  In  the  year  1888  there 
was  a  treaty  or  agreement  of  marriage 
pending  between  the  plaintiff,  then  a 
young  unmarried  woman,  and  Alfred  H. 
Cohen.  Cohen  was  then  a  young  lawyer 
Just  beginning  the  practice  of  his  profes- 
sion, and  having  no  income  or  means 
sufficient  to  procnre  a  home  and  support 
a  family,  and  they  were  both  unwilling  to 
get  married  until  they  had  a  home.  These 
facts  coming  to  the  knowledge  of  Watson 
A.  Bray,  the  father  of  plaintiff,  be  con- 
eluded.  In  order  to  encourage  the  consum- 
mation of  said  marriage,  to  convey  to 
plaintiff  a  lot  of  land  and  build  a  house 
thereon  as  a  home  for  the  young  couple, 
provided  the  father  of  said  Cohen  would 
fomlsb  It.  After  some  conferences  between 
the  said  Bray  and  tbe  father  of  said  Co- 
hen, the  proposition  waa  accepted  by  the 
latter;  whereupon  Bray,  on  July  Vi,  1883, 
conveyed  a  lot  of  land,  being  the  premises 
described  In  the  complaint  herein,  to  the 
plaintiff,  (then  Emma  Bray,)  and  proceed- 
ed Immediately  to  build  a  house  thereon, 
which  was  completed  In  the  early  part  of 
1884.  This  was  done  with  tbe  knowledge 
of  Cohen,  and  he  was  consulted  about  It. 
The  house  was  furnished  by  said  Cohen's 
father.  In  February,  1884,  plaintiff  and 
Alfred  H.  Cohen  were  married,  and  moved 
Into  the  house,  where  they  have  lived  ever 
tAnce.  It  is  found  by  the  court,  and  clear- 
ly established  by  the  evidence,  tliat  the 
said  conveyance  of  said  lot  to  plaintiff, 
and  tbe  construction  of  said  house  there- 
on, were  the  consideration  wbicta  induced 
said  marriage,  without  which  It  wonid 
not  then  (if  ever)  have  been  consummated. 
Tbe  value  of  the  lot  and  the  cost  of  the 
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house  amounted  at  the  time  to  about' 
316,000,  and  the  present  value  of  the  prop- 
erty is  f  18,000.  At  the  time  of  the  convey- 
ance of  said  lot  to  plaintiff  and  the  build- 
ing of  said  house,  the  said  Bray  was  the 
owner  of  several  hundred  thousand  dol- 
lars' worth  of  property,  and  supposed 
himself  to  be  worth  a  quarter  of  a  million 
of  dollars.  The  conveyance  wasnot  made 
with  any  design  on  his  part  to  hinder  or 
defraud  creditors,  (whether  that  (act  be 
material  or  not;)  and  It  Is  entirely  clear 
that  plaintiff  and  her  husband  believed 
him  to  be  a  man  of  large  means,  and  fully 
able  to  muke  the  said  provision  for  her 
marriage,  and  that  she  accepted  tbe  same 
without  any  Intent  of  hindering  or  de- 
frauding bis  creditors.  It  turned  out  aft- 
erwards, however,  that  said  Bray  was, 
In  fax;t,  Intiolvcnt  at  the  time  said  convey- 
ance was  made  to  plaintiff.  On  said  July 
12, 188.3,  the  date  of  said  conveyance  to 
plaintiff,  said  Bray  was  Indebteii  to  the 
defendant  Charles  C.  Knox  In  an  amount 
exceeding  $60,000 ;  and  on  August  12.  1885, 
said  Knox  recovered  Judgment  against 
said  Bray  for  f  79,218.  On  April  26.  1887, 
Knox  caused  an  execution  to  be  Issued 
on  said  judgment,  and  delivered  the  same 
to  the  sheriff  with  Instruction  to  levy  it 
upon  said  lot  conveyed  by  said  Bray  to 
plaintiff  as  aforesaid,  as  the  property  of 
said  Bray.  The  stieriff  made  said  levy,  and 
vras  about  to  sell  said  lot,  when  tbe  plain- 
tiff  brought  this  present  action  to  restrain 
such  sale,  upon  the  ground  that  it  would 
cast  a  cloud  upon  her  title.  The  court 
gave  judgment  for  plaintiff  accnrding  to 
her  prayer,  and  from  said  judgment,  and 
from  an  order  denying  a  new  trial,  the  de- 
fendant Knox  appeals. 

The  main  question  presented  Is  whether 
the  said  conveyance  from  Bray  to  his 
daughter,  under  the  circumstances  above 
stated,  was  void  as  against  the  creditors 
of  Bray.  This  question  has  been  very 
ably  and  elaborately  discussed  by  counsel, 
and  a  multitude  of  authorities  have  been 
cited.  We  will  not  undertake  here  to  re- 
view these  authorities,  but  will  merely 
state  the  conclusions  to  which  they  clearly 
lead.  Where  one  party  conveys  land  to 
another  for  a  valuable  and  adequate  con- 
sideration, the  conveyance  will  be  good 
against  the  creditors  of  the  grantor,  al- 
though the  latter  intended  thereby  to  de- 
fraud his  creditors,  if  the  grantee  had  no 
knowledge  of  such  intent,  and  was  In  no 
way  a  participant  In  the  fraudulent  pur- 
pose. Marriage  is  the  highest  and  most 
valuable  of  considerations;  and  when  a 
conveyance  Is  made  upon  such  considera- 
tion, the  grantee.  If  guiltless  of  fraud  her- 
self, is  in,  at  least,  as  firm  and  sure  a  po- 
sition as  If  she  bad  paid  In  money  the  full 
value  of  the  property  conveyed.  It  has 
even  been  held  that  a  voluntary  convey- 
ance to  a  daughter,  intended  as  a  settle- 
ment, and  without  present  reference  to 
her  marriage,  will  become  ex  post  facto 
valid  against  creditors  and  purchasers 
with  only  implied  notice,  II  upon  the  credit 
of  the  conveyance  a  person  has  been  in- 
duced to  marry  her.  Marriage  being  In 
Its  nature  permanent,  and  being  the  most 
Important  of  ail  civil  relations,  the  law 
will  not  lightly  allow   the  Inducements 
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wbtch  have  led  to  It  to  be  distarbed. 
And  the  dowry  of  a  bride,  without  special 
proof,  Is  presumed  to  be  an  inducement 
to  ber  marriage.  The  law  does  not  re- 
qaire  a  delicate  Inyestlgation  into  the 
quaatam  of  InOuence  which  her  property 
has  bud  with  hersuitor.  Afewof  themuny 
aatborlties  which  establish  the  principles 
above  stated  are  the  following:  Bump, 
Fraud.  Conv.  pp.  SOo.  806,  and  cases  cited ; 
Wait,  Fraud.  Conv.  §  212,  and  cases  cited; 
Magniac  v.  Thomson,  7  Pet.  348;  Prewit 
V.  WHson,  103  D.  S.  22;  Wood  v.  JacKson, 
8  Wend.  9;  Herring  v.  Wlckham,  29  Grat. 
633;  Huston  t.  Cantril,  11  Leigh,  146, 155; 
Sterry  v.  Arden,  1  Johns.  Ch.  260.  2n: 
Brown  v.  Carter,  5  Ves.  877,  878 ;  Otis  v. 
Spencer,  102  111.  622;  Dugan  v.  Gittlngs,  43 
Amer.  Dec. 806.  The  caseat  bar  presents  a 
clear  field  for  the  application  of  these 
principIeB.  It  bas  none  of  those  peculiari- 
ties or  complications  of  facts  which  often 
malce  it  difficult  to  determine  what  rule  of 
law  applies.  It  Is  a  plain  case  of  a  convey- 
ance upon  the  express  consideration  of 
marriage,  which  was  the  direct  and  im- 
mediate inducement  of  the  marriage,  and 
made.not  only  without  any  linowledge  of 
fraud  by  the  grantee,  but  without  any  In- 
tent to  defrandon  the  part  of  the  grantor. 
Tbe  conrt  was  therefore  right  in  uphold- 
ing the  said  conveyance  against  appellant, 
claiming  as  a  creditor  of  Bray. 

2.  Appellant  contends  that  the  Judgment 
should  be  reversed,  because  tbe  complaint 
does  not  state  tacts  eufflcient  toconstitate 
a  caui^e  of  action,  and  becanse  bis  demur- 
rer on  that  ground  was  erroneously  over- 
ruled. Tbe  point  is,  as  we  understand  it, 
that  facts  constituting  a  cloud  on  plain- 
tiff's title  are  not  stated,  because  it  does 
not  appear  that  plaintiff  derived  ber  title 
from  Bray,  against  whom  the  execution 
runs.  The  complaint  shows,  among  other 
things,  (in  brief,)  that  since  July  12, 1883, 
plaintiff  bas  been  tbe  owner  and  in  posses- 
sion of  a  certain  described  lot  of  land; 
that  said  land  Is  "a  portion  of  W.  A. 
Bray's  Oak  Tree  farm  tract,  as  surveyed 
for  W.  A.  Bray  by  James  T.  Stratton, 
April,  1869,  as  per  map,"  etc.,— "all  of 
which  was  and  is  well  known  to  the  de- 
fendants herein;"  that  defendant  Knox 
recovered  Judgment  against  Bray,  caused 
an  execution  to  be  issued,  and  levied  on 
said  land  as  the  property  of  Bray,  and 
is  about  to  have  the  same  sold,  as  in  this 
opinion  heretofore  stated;  nod  that  said 
sale  will  cast  a  cloud  upon  plaintiff's  title, 
and  greatly  damage  and  impair  the  value 
thereof.  It  is  not  necessary  to  definitely 
determine  whether  this  complaint  is  so 
totally  defective  In  its  statement  of  a 
cause  of  action  as  to  be  bad  on  general 
demurrer,  or  whether  it  merely  presents  a 
case  of  defectiveavermenrs,  assailable  only 
on  special  demurrer;  because  defendant, 
in  addition  to  his  answer  in  which  the 
averments  of  tbe  complaint  are  denied, 
filed  a  cross-complaint  in  wblcb  be  asked 
for  aflarraative  relief,  and  in  which  he 
averred  speclflcally  the  very  facts  which  he 
contends  should  have  been  averred  in  the 
complaint  of  plaintiff.  In  his  cross-com- 
plaint be  avers  that  on  said  July  12, 1883, 
and  tor  a  long  time  prior  thereto,  the  said 
Bray  wa«  tbe  owner  in  fee  and  in  possea- 


Blon  of  said  land;  tbat  on  said  day  he 
conveyed  the  same  by  deed  to  plaintiff, 
who  Is  bis  daughter;  that  the  deed  was 
voluntary  and  without  consideration; 
that  plaintiff  holds  under  said  ileeil,  and 
not  otherwise:  and  tbat  the  deed  was 
made  to  hinder  and  delay  creditors,  and 
particularly  defendant.  He  prays  tbat 
tbe  deed  be  declared  fraudulent  and  void, 
and  tbat  be  be  allowed  to  proceed  with 
the  execution.  To  this  cross-compltiint 
plaintiff  filed  an  answer,  in  which  she  ad- 
mitted said  deed  from  Bray,  aud  that  she 
beld  under  It,  bnt  denied  that  It  was  vol- 
untary, or  without  consideration,  or  fraud- 
ulent, and  averred  tbe  consideration  of 
marriage,  and  the  facts  concerning  said 
marriage,  as  heretofore  stated.  Upon  these 
pleadings  tbe  case  went  to  trial;  audit 
would  be  a  vain  thing  to  reverse  the  judg- 
ment, and  allow  plaintiff  to  amend  her 
complaint  by  averring  facts  already 
averred  In  the  cross-complaint,  and  to 
again  In  that  form  present  issues  which 
have  already  been  raised  and  determined. 
The  appellant  made  no  objection  to  tbe 
Introduction  by  plaintiff  of  the  said  deed 
to  her  from  Bray;  and  tbe  issue  of  tbe 
validity  of  said  deed,  raised  by  tbe  cross- 
complaint  and  answer  to  it,  was  tbe  one 
issue  tried ;  and  therefore,  if  it  be  conceded 
that  tbecomplaintfaiied  to  state  sutticient 
facts,  such  failure  was  cured  by  tbe  state- 
ment of  tbe  omitted  facts  in  tbe  other 
pleadings,  which  present  a  case  of  "ex- 
press alder."  And  tbe  fact  that  there 
was  a  demurrer  does  not  take  it  out  of 
tbe  rule.  Tberewas  a  demurrer  in  Scbenck 
V.  Insurance  Co.,  71  Cal.  28, 11  Pac.  Rep. 
807;  but  tbe  court  beld  there  that  the 
omission  of  a  material  fact  In  tbe  com- 
plaint was  cured  by  its  averment  in  tbe 
answer.  That  case,  in  principle,  caunot 
be  diatlngnisbed  from  thecaseatbar.  Hee, 
also.  Pom.  Bem.  §  579.  Many  cases  to  the 
same  point  are  cited  by  counsel  for  re- 
spondent. 

S.  We  see  nothing  in  the  point  that  an 
ante-nuptial  contract  must  be  in  writing. 
No  question  arises  here  as  to  the  enforce- 
ment of  a  verbal  contract  which  ought  to 
have  been  In  writing.  There  are  no  other 
points  necessary  to  be  specially  noticed. 
Tbe  judgment  and  order  denying  a  new 
trial  are  affirmed. 

We    concur:    De  Haven,    J.;    Sharp- 

STEIN,  J. 

«0  Cal,  »9 

DoBBiB  V.  Sullivan.    (No.  13,959.) 
(Supreme  Covrt  of  California.    July  18, 1801.) 

BXBKHXNT  BT  VBBBAL  AOREEMBNT— FaBTIAI.  PER- 
FORMANCE. 

1.  Flaintiffporcliased therightto build  aditch 
across  certain  land  from  the  owner,  but  before 
fts  construction  the  latter  conveyed  to  defendant. 
Held,  in  an  action  to  enjoin  the  latter  from  using 
a  portion  of  the  water  of  said  ditob,  tbat  a  ver- 
bal agreement  between  plaintiff  and  the  original 
owner,  whereby  the  latter  was  entitled  to  a  per- 
petual easement  in  a  portion  of  such  water,  was 
within  the  statute  of  frauds,  and  evidence  uiere- 
of  was  incompetent. 

9.  The  feet  that  plaintiff  had  partly  performed 
such  agreement  cannot  avail  defendant  as  n  d<«- 
fense,  unless  he  pleads  facts  sulBcient  to  enUtlA 
him  to  speciflo  performance  thereof. 

8.  Buch  owner  testified  that  by  the  verl>al 
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•greeicent  he  yraa  to  reodra  to  iBobes  of  water, 
and  pay  tSOO  therefor;  that,  as  the  ditch  built  by 
plaintiff  brought  the  water  from  a  nearer  stream 
than  that  agreed  upon,  he  paid  him  only  tl76: 
but  that  he  olaimed  and  oooveyed  to  defendant 
a  ratable  proportion  of  the  water  In  mich  ditch. 
Defendant  testified  that  he  understood  at  the  time 
of  the  conveyance  that  the  owner  could  not  sell 
or  assign  any  right  to  the  water  without  a  set- 
tlement with  plaintiff.  No  such  settlement  was 
ever  had,  and  neither  defendant  nor  the  original 
owner  ever  offered  to  pay  the  balanoe  of  the  pur- 
chase money.  The  evidence  also  failed  to  snow 
any  legKl  assignment  to  defendant  of  the  original 
owner's  alleged  contract  with  plaintift.  Meld 
insufScient  to  entitle  defendant  to  speciOo  per- 
formance. 

4.  Where,  under  such  circumstances,  it  does 
not  appear  that  plaintiff  is  not  able  fully  to  per- 
form the  contract  on  his  part,  defendant  cannot 
enforce  a  speciflo  part  performance. 

Sw  The  instrument  under  which  defendant 
olaimed  purported  to  convey  to  him  all  the  orig- 
inal owner's  right  and  interest  in  said  ditch, 
without  alluding  to  any  contract  by  which  he 
claimed  such  Interest.  Held  insufficient  to  show 
any  legal  assignment  of  the  original  owner's  al- 
leged contract  wilh  plaintiff. 

Commissioners'  decision.  In  bank.  Ap- 
peal  from  eaperlor  conrt,  Modoc  county ; 
Q.  F.  Harkis,  Judge. 

Action  for  an  injunction  and  damnt^es 
by  C.  O.  Dorris  against  John  Sullivan. 
Jndgment  for  defendant.  Plaintltt  ap- 
peals.   Reversed. 

Upencer  A  JJaA-erand  C.  A.  Raker,  for  ap- 
pellant. J.  I).  Goodwin  and  Jeaks  &  Claf- 
Uo,  for  reapondent. 

Vanclief,  C.  Action  to  recover  dam- 
ages for  the  diversion  of  water  by  the  de- 
fendant from  plaintiff's  water  ditch,  and 
to  perpetually  enjoin  the  defendant  frtim 
diverting  water  from  said  ditch  in  the  fnt« 
nre.  Judgment  for  defendant,  and  plain- 
tiff appeals  from  the  Judgment,  and  from 
an  order  denying  a  new  trial.  PlalntllT's 
ditch  was  completely  constrncted  in  1887, 
and  ran  through  the  W.  %  of  N.  E.  }{, 
and  E.  %  of  N.  W.  )i,  of  section  7,  town- 
ship 42  N.,  of  range  13  E.,  owned  by  F. 
8.  Chapman.  Before  the  construction  ot 
the  ditch.  Chapmen,  on  June  1, 1885,  by  an 
Instrument  in  writing,  granted  to  plain- 
tiff, "for  value  received, "  the  right  of  way 
for  the  ditch  through  this  land.  There- 
after, on  December  7, 1885,  before  the  ditch 
was  constructed  to  or  upon  this  land, 
Chapman  conveyed  the  land  and  appurte- 
nances to  the  detendan  C.  On  tlie  follow- 
ing day,  December  8, 1886,  Chapman  exe- 
ented  to  defendant  an  instrument  in  writ- 
ing, purporting  to  sell,  assign,  and  con- 
vey to  defendant  all  his  (Chapman's) 
"right,  title,  and  interest"  In  the  ditch, 
(describing  it  as  then  being  constructed 
by  C.  G.  Dorris,)  "which  interest  is  the 
right  to  have  twelve  inches  ot  water  flow 
through  said  ditch  to  and  upon  uatd 
ranch,  and  there  to  be  nsed  by  me  tor  irri- 
gation and  domestic  purposes  as  I  may 
require;  and  I  do  hereby  authorize  the 
said  John  Sullivan,  [defendant,]  In  hisjowo 
name,  to  demand,  use,  and  In  all  proper 
and  legal  manner  maintain  and  exercise, 
tJie  Bcid  right  to  the  use  of  said  water  as 
It  flows  through  and  over  said  ranch  be- 
longing to  me."  The  ditch  waa  not  ex- 
tendri  to  the  Chapman  land  until  1887. 
The  Muw«r  at  the  defendant  denies  that 


plalntlS  owns  the  right  of  way  through 
said  land,  and  "denies  that  defendant,  at 
the  commencement  of  this  action,  or  at 
any  time,  unlawfully  kept  or  maintained, 
or  either,  any  cut  or  flume  in  said  ditch, 
or  either,  or  threatens  or  Intends  to  forci- 
bly or  unlawfully,  or  either,  keep  or  main- 
tain any  cut  in  said  ditch  in  the  future,  or 
at  any  time,  or  threatens  or  Intends,  or 
either,  to  deprive  plaintiff  of  the  use  or 
benefit,  or  either,  of  said  water  ditch,  or 
ot  the  water  thereof,  (except  so  much  as 
belongs  to  defendant,)  or  either,  or  con- 
tinuously or  permanently,  or  at  all. 
*  *  *  Denies  that  defendant  has  no  In- 
terest Id  or  right  to  Riiid  water  ditch,  or 
either,  or  that  defendant  has  no  right  to 
or  Interest  in  the  waters  of  said  ditch,  or 
either.  Denies  that  defendant  has  no  right 
to  take  any  portion  of  the  waters  flowing 
therein."  The  answer  contains  nothing 
except  the  foregoing  denials  and  paren- 
thetical statement,  Indicating  thatdefend- 
ant  owns  any  portion  of  the  ditch,  or  is 
entitled  to  divert  any  water  therefrom. 
It  does  not  allude  to  any  right  to,  ortai- 
terest  therein,  derived  from  Chapman. 

On  the  trial,  after  plaintltt  had  proved  a 
prima  facie  case  against  him,  the  defend- 
ant offered  In  evidence  the  above  tnstm- 
ment  ot  December  8,  1886,  executed  by 
Chapman  to  him,  purporting  to  grant  and 
assign  all  Chapman's  right,  title,  and  in- 
terest In  and  to  the  ditch,  and  to  the  use 
of  the  water  flowing  therein.  To  this 
plaintiff's  counsel  objected,  on  the  grounds 
that  it  was  not  relevant  to  any  issue 
made  by  the  pleadings,  and  that  it  did  not 
appear  that  Chapman  had  any  title  or  In- 
terest In  the  ditch  or  water.  The  court 
overruled  the  objection,  and  plaintiff's 
counsel  excepted,  and  the  Instrument  was 
admitted.  As  evidence  ot  Chapman's  In- 
terest In  the  ditch  and  water,  defendant 
offered  Chapman's  deposition  as  to  an 
oral  agreement  between  Chapman  and 
plaintiff,  under  which  Chapman  claimed 
whatever  ri^ht  he  had  to  the  ditch  or  wa- 
ter. Plaintiff's  counsel  objected  tothedei>- 
osltlon  on  the  grounds  (1)  that  the  agree- 
ment was  Irrelevant;  (2)  that  the  agree- 
ment was  not  In  writing;  and  (3)  that  it 
does  not  relate  to  the  ditch  described  In 
the  complaint.  The  court  overruled  the 
objections,  and  plaintiff's  counsel  except- 
ed. After  the  deposition  was  read,  plain- 
tiff's counsel  moved  to  strike  it  out  on  the 
grounds  last  stated ;  and  the  court  over- 
ruled the  motion,  to  which  ruling  an  ex- 
ception was  taken.  So  far  as  it  relates  to 
the  agreement  between  Chapman  and 
plaintiff,  the    deposition    Is    as   follows: 

Question.  Did  you  ever  enter  Into  an  oral 
contract  with  said  Dorris  for  an  Interest 
In  the  waters  ot  the  Pltt-Rlver  ditch?  An- 
Rwer.  I  did.  U.  State,  as  near  as  you 
can,  the  time  when  said  agreement  was 
made,  and  as  fully  as  you  can  the  terms  of 
the  same.  A.  About  the  month  of  Febru- 
ary, 1885,  Mr.  Dorris  came  to  myofUce,  and 
stated  be  wanted  to  bring  In  the  water  oli 
Parker  creek  In  a  ditch  to  use  on  land  slt- 
nated  on  North  Fork  of  Pitt  river,  on  the 
north  side  of  the  river.  He  stated  he 
wanted  ussistance  to  carry  the  water 
across  Pitt  river  In  a  flume.  I  told  Dorria 
that  I  wanted  water  to  irrigate  my  ranch ; 
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about  twenty  Inches,  measured  under  a 
four-Inch  pressure ;  and  I  asked  him  how 
much  per  Inch  he  would  charge  me  for  the 
same.  He  [Dorris]  stated  that  he  would 
charge  nie  #15  per  5nch.  1  accepted  bis 
offer  at  that  price.  Dorris  then  went  to 
work  constructing  tlic  flume  acrosH  Pitt 
river,  hired  men  to  work,  etc.,  and  I  paid 
the  bills  of  the  hired  men,  provisions,  and 
lumber  to  the  extent  of  $175  or  there- 
abouts. It  was  distinctly  understood  be- 
tween Dorris  and  myself  that  any  advan- 
ces I  might  make  in  paying  for  labor  and 
materials  in  constructing  the  ditch  should 
be  applied  by  him  [Dorris]  in  payment  for 
my  water.  As  an  additionni  considera- 
tion, which  I  was  to  pay  Dorris  for  my 
twenty  Inches  of  water,  was  the  riglit  of 
way  across  my  land  for  his  ditch."  On 
cross-examination:  "Q.  State  if  you  ever 
had  any  conversation  with  the  plaintiff, 
C.  G.  Dorris,  with  reference  to  the  use  of 
water  from  Pitt-River  ditch, for  irrigation 
on  the  land  formerly  claimed  by  you. 
*  ■  ♦  If  BO,  state  what  it  was  In  full, 
and  what  you  did.  A.  I  did.  Q.  Did  you 
ever  have  any  agreement  with  said  Dorris 
about  having  water  from  said  Pltt-Rlver 
ditch  for  irrigation?  If  so,  was  said 
agreement  ever  reduced  to  writing?  A.  1 
did.  No.  Q.  It  you  were  to  have  any 
water  from  said  Pltt-Rlver  ditch  at  any 
time,  state  upon  what  conditions  you 
were  to  have  it.  What  were  you  to  do.  If 
anything,  before  you  could  have  water  to 
Irrigate  the  land?  State  in  fnll.  A.  I  was 
to  pay  $16  an  inch,  measured  under  a  four- 
inch  pressure,  to  the  extent  of  twenty 
inches;  and  also  give  Dorris  right  of  way 
across  my  land  for  his  ditch.  Q.  Now, 
tell  what  you  did  to  fulfill  each  and  all  of 
those  conditions.  A.  I  paid  fl75,  and 
gave  him  the  right  of  way  across  my  land. 
Q.  Is  it  not  a  fact  thatyou  refused  to  have 
anything  to  do  with  the  construction  of 
the  said  ditch,  and  refused  to  pay  any- 
thing towards  the  completion  of  such 
ditch,  and  used  words  to  this  effect: 
That  'I  had  all  I  want  of  the  busi- 
ness, and  do  not  want  any  water  from 
the  ditch,  and  do  not  want  anything  tur- 
tlier  to  do  with  it,  and  do  not  intend  to 
comply  with  any  agrccmont  in  the  prem- 
ises,' to  the  plaintiff,  C.  G.  Dorris,  in  the 
town  of  Altnras,  Modoc  county,  near  tlie 
Goose  Brewery  bnilding,  on  or  about  the 
1st  day  of  June,  1885?  A.  I  did  not.  No. 
Q.  State  if  you  did  not  have  a  siniilurcon- 
versatlon  with  John  A.  Free,  of  the  same 
place,  about  the  same  time,  and  that  you 
told  him  about  the  same,  as  above 
set  out,  as  being  sjild  to  said  Dorris.  A. 
No.  Fre«  presented  an  order  from  Dorris, 
I  think,  for  hauling  lumber.  I  refused  to 
pay  it  until  I  saw  Dorris.  Q.  Did  you  not 
refuse  to  pay  an  order  on  you  from  C.  G. 
Dorris  and  in  favor  of  said  Free,  for  the 
reason  you  had  nothing  more  to  do  with 
the  matter,  and  did  not  intend  to  go  any 
further  In  complying  with  your  agreement 
•with  said  Dorris,  with  reference  to  your 
getting  water  from  said  ditch  for  said 
land?  How  much  were  you  to  give  said 
Dorris  for  water  from  said  ditch  to  Irri- 
gate said  land?  State  in  full.  A.  No;  I 
was  to  give  $15  per  inch  to  the  extent  of 
twenty  inches  and  right  of  way  across  my 


land.  Q.  How  much  did  you  pay  him? 
And  why  did  you  not  pay  him  the  agreed 
price?  State  in  full.  A.  I  paid  him  about 
$175.  He  [Dorris]  failed  to  get  the  water 
across  the  river,  and  I  did  not  propose  to 
advance  the  balance  until  he  performed  his 
part.  Q.  From  what  stream  did  the  wa- 
ter come  that  was  to  be  turned  into  said 
PitNRlver  ditch?  A.  Parker  creek.  Q. 
Wliat  disposition.  If  any,  did  you  make  of 
said  land,  and  to  whom,  and  wlien?  A. 
I  sold  to  John  Sullivan  in  February,  1886. 
Q.  Had  said  Pitt-River  ditch  been  com- 
pleted when  you  disposed  of  said  land  to 
John  Sullivan?  If  so,  how  long  before? 
A.  It  had  not.  Q.  Did  you  ever  turn  any 
water  from  said  dltcb  on  the  said  land  at 
anytime?  If  yes,  how  much?  A.  No.  Q. 
Had  there  ever  been  any  water  turned  in 
said  ditch  when  you  disposed  of  said  land 
to  John  Sullivan?  A.  No.  Q.  How  much 
water  was  you  to  get,  and  what  to  pay 
for  It,  if  anything?  How  much  did  you 
pay?  State  wliy  you  did  not  pay  the  full 
amount  agreed  upon  between  you  and 
Dorris,  if  there  was  any  sucb  agreement. 
A.  Dorris  never  performed  his  part  of  the 
contract.  I  was  to  get  twenty  inches  of 
water,  at  $15  an  inch.  I  paid  about  $175. 
Dorris  failed  to  perform  his  part  of  the 
contract.  Q.  Did  not  the  plaintiff,  Dorris, 
come  to  you  while  you  lived  in  Altnras, 
and  about  the  last  of  May  or  the  first  of 
June,  1885,  and  request  you  to  enter  into 
writings  with  reference  to  your  getting 
water  to  use  from  said  Pitt  river  for  said 
land,  and  you  refused  to  sign  any  writing, 
and  then  declared  you  desired  to  have 
nothing  further  to  do  with  the  ditch  and 
use  of  water  on  said  land,  and  that  you 
were  through?  A.  No.  Q.  State  whether 
you  were  not  owing  said  Dorris  at  that 
time  something  over  three  hundred  dollars 
on  your  verbal  agreement  with  him  with 
reference  to  getting  water  for  said  land, 
and  that  you  failed  to  pay  any  of  that 
amount  for  the  reason  that  you  were  not 
going  to  comply  with  the  agreement.  It 
any.  A.  I  did  not  owe  Dorris  anything 
until  such  time  as  he  might  furnish  the 
water  to  me.  I  advanced  about  $175  to 
Dorris.  The  facts  are  stated  in  the  fore- 
going answer. " 

The  defendant,  among  other  things, 
testified:  "The  reason  1  didn't  get  this 
deed  ot  water  the  same  time  I  got  the 
deed  to  land  was  tliat  Chapman  was  try- 
ing to  get  a  settlement  with  Dorris  that 
day,  and  I  didn't  get  It.  Chapman  said 
he  must  have  settlement  with  Dorris  that 
day,  and  didn't  get  it.  Chapman  told  me 
when  he  gave  me  the  deed  to  land  that  he 
would  have  to  have  a  settlement  with 
Dorris  to  And  out  about  the  water,  and 
thesamebeforelgotthedeeds.  I can'tsay 
whether  Chapman  ever  had  any  settle- 
ment with  Dorris  before  he  gave  me  the 
deeds  or  not;  botli  deeds  had  none  that 
I  knew  of."  Conceding  that  the  testi- 
mony ot  Chapman  was  sufficiently  defl« 
nltc  to  prove  even  a  verbal  contract,  such 
contract  must  be  construed  to  be  a  con- 
tract for  20  inches  of  water  to  be  taken 
from  plaintiffs  ditch  and  used  by  Chap- 
man for  Irrigating  his  ranch,  perpetually, 
or  as  long  ns  water  should  be  conveyed 
through  the  ditch.    Such  a  contract,  if  In 
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wrltine,  would  have  created  a  serritade 
upon,  or  an  easement  in,  plaintiff's  ditch 
property,  (Civil  Code,  §  BOl,  and  by  anal- 
ogy, section  552;  Washb.  Easem.  p.  379;) 
but  auch  servitude  or  easement  upon 
plaintift'R  real  property  could  not  have 
been  granted  or  created  by  a  verbal  con- 
tract. 

It  Is  claimed,  however,  that,  as  the 
verbal  contract  was  partly  performed  by 
Chapman,  he  was  entitled  to  enforce  a 
HpeclHc  performance  thereof.  In  the  first 
place,  the  defendant  could  not  avail  him- 
self of  this  defense  at  the  trial,  without  hav- 
ing affirmatively  pleaded  facts  sufficient  tu 
entitle  him  to  a  specific  performance,  which 
he  failed  to  do.  Arguello  v.  Bours,  67  Cal. 
•150.  8  Pac.  Kep.  49;  Kentfield  v,  Hayes,  57 
Cal.  411;  Miller  v.  Fulton,  47  Cal.  147. 
lu  the  second  place,  admitting  the  testi- 
mony ol  Chapman  and  defendant  to  be 
true,  it  does  not  prove  facts  sufflcient  to 
entitle  defendant  to  a  specific  performance 
«»r  any  contract,  even  though  the  tacts 
thns  proved  had  been  pleaded.  The  ver- 
bal contract  was  for  20  inches  of  water,  at 
$15  per  inch,  amounting  to  $300.  Chap- 
man testified  that  he  paid  only  about 
f  175,  and  then  refused  to  pay  more  be- 
cause pinlntiS  had  failed  to  perform  his 
part  of  the  contract, — failed  to  build  the 
flume  to  convey  the  water  from  Parlcer 
creeli  across  Pitt  river,  according  to  bis 
first  project,  and  the  understanding  when 
the  contract  was  made;  but,  as  plaintiff 
afterwards  constructed  a  ditch  conveying 
water  from  Pitt  river  to  and  across  bis 
land.  Chapman  claimed  an  interest  In 
tite  ditch  and  water  in  proportion  to 
what  he  had  t>aid,  and  conveyed  this  in- 
terest to  defendant.  Butit  appears  bythe 
testimony  of  the  defendant,  which  must 
be  talcen  as  absolutely  true  against  him, 
that  when  Chapman  conveyed  the  land  he 
understood  that  he  could  not  grantor  as- 
sign any  right  to  thetvater  without  a  set- 
tlement with  plaintiff;  and  defendant  was 
never  informed  of  any  such  settlement,  nor 
was  there  any  evidence  of  such  settle- 
ment; but,  on  the  contrary,  plaintiff  testi- 
fied that  no  such  settlement  was  ever 
made.  There  is  no  evidence  that  Chap- 
man or  the  defendant  ever  offered  or  in- 
tended to  pay  the  balance  of  the  purchase 
money.  Frixen  v.  Castro,  58  Cal.  442. 
Nor  does  the  evidence  show  any  legal  as- 
signment of  Chapman's  alleged  contract 
with  plaintlfl  to  the  defendant.  The  in- 
strument of  Decemljer  8,  1SS5,  only  pur- 
ports to  convey  Chapman's  right  and  in- 
terest in  the  ditch,  entitling  him  to  12 
inches  of  water,  without  alluding  to  any 
contract  by  virtue  of  which  he  obtained 
or  claimed  such  interest  In  the  ditch,  or 
Bucb  right  to  the  water.  By  virtue  of 
that  Instrument,  the  defendant  claims 
an  absolute  legal  right  and  title  to  the 
water  which  lie  has  taken  and  intends  to 
talce  from  plaintiff's  ditch  In  the  future, 
and  not  a  mere  equitable  right  by  virtue 
of  an  equitable  assignment  of  Chapman's 
contract  for  the  wa  ter.  Since  It  does  not 
appear  that  plaintiff  is  not  able  fully  to 
perform  the  contract  on  his  part,  the 
defendant  is  not  entitled  to  enforce  a  spe- 
cific part  performance  by  the  plaintiff.  In 
order  to  enforce  specific  performance  at  all, 


the  defendant  should  have  tendered  full 
performance  on  bis  part,  and  asited  full 
performance  by  the  plaintiff,  unless  he 
made  it  appear  that  plaintiff  was  unable  to 
perform  some  part  of  his  contract. 

It  is  suggested  by  respondent's  counsel 
that  the  contract  between  plaintiff  and 
Chapman  may  be  regarded  as  an  irrevo- 
cable license  to  Chapman  to  divert  from 
plaintiff's  ditch  the  quantity  of  water 
claimed,  which,  though  granting  no  inter- 
est in  the  ditch  or  water  flowing  in  it,  by 
reason  of  the  statute  of  frauds,  would  yet 
be  a  defense  to  the  alleged  trespass  of  cut- 
ting the  ditch  and  diverting  water  there- 
from. In  answer  to  this,  lor  the  mere 
purpose  of  disposing  of  this  appeal,  it  is 
only  necessary  to  say  that  no  license  of 
any  kind  has  been  pleaded.  Alford  v. 
Barnum,  45  Cal.  483.  But,  as  the  cause 
must  be  remanded  for  a  new  trial,  it  is 
proper  to  say  that  this  action  is  more 
than  a  mere  action  to  recover  damages 
for  a  pasttrespass.  Thecoraplalntalleges, 
not  t)nly  that  the  defendant  brnkeand  cut 
the  bank  of  the  ditch  and  put  a  box  or 
tiume  therein,  through  which  be  diverted 
water  from  the  ditch,  and  has  forcibly 
maintained  said  cut  and  flume  up  to  the 
commencement  of  the  action,  but  further 
alleges  "  that  said  defendant  tbreatena 
and  intends  to  so  forcibly  maintain  and 
keep  said  cutandfiumeln  said  ditch  in  the 
future,  and  thereby  to  dei)rive  plaintiff  of 
the  use  and  benefit  of  said  water  ditch 
and  of  the  waters  thereof,  continuously 
and  permanently  in  future,"  etc.  The 
prayer  of  the  complaint  Is  that  defendant 
be  perpetually  enjoined  from  these  threat- 
ened and  intended  future  acts.  As  to  this 
quoted  averment  of  the  complaint,  the 
answT  simply  denies  that  defendant 
threatens  or  Intends,  unlawfully,  to  keep 
or  maintain  the  cut  iu  the  ditch  in  the 
future,  or  to  deprive  the  plaintiff  of  tlie 
use  or  benefit  of  the  ditch,  or  of  the 
water  thereof,  "except  so  much  as  be- 
longs  to  defendant,"  continuously  or  per- 
manently or  at  all.  This  is  an  admission 
that  defendant  threatens  and  intends  to 
keep  and  maintain  the  cut  and  flume  in 
the  bank  of  plaintiff's  ditch,  and  thereby 
deprive  the  plaintiff  of  the  use  of  the  ditch 
and  water  to  an  Indefinite  extent,  "so 
much  as  belongs  to  the  defendant." 
Under  these  plesdingA,  the  principal  issue 
to  be  tried  relates  to  the  permanent  right 
of  the  defendant  to  continue  to  divert 
water  from  plaintiff's  ditch  in  the  future. 
. — the  right  to  a  permanent  easement  in 
plaintiff's  real  ditch  property, — and  this 
was  the  issue  actually  tried,  and  to  main- 
tain which,  on  his  part,  the  defendant 
was  permitted  to  Introduce  in  evidence 
the  verbal  contract  between  Chapman 
and  the  plaintiff.  To  admit  a  verbal  con- 
tract, under  the  guise  and  name  of  a 
license,  to  prove  a  permanent  easement  in 
or  servitude  upon  real  property,  would 
be  to  evade  and  defeat  the  statute  of 
frauds.  Browne,  Frauds,  §§  22-30,  133. 
I  think  the  trial  court  erred  in  admitting 
the  deposition  of  Chapman  as  to  the 
verbal  contract  between  him  and  plaintiff, 
and  that  for  this  error  the  judgment  and 
order  should  be  reversed,  and  a  new  trial 

Digitized  by  VjOUvIL 


220 


PACIFIC  BEPOETER,  Vol.  27. 


(Or. 


We  concur:   Foote,  C. ;  Fitzgerald,  C. 

Peb  Cdhiam.  For  the  reasons  given  In 
the  foregoing  oplnlor  the  Judgment  and 
order  are  reversed,  and  a  new  trial 
granted. 

Gardner  t.  Gili.ihan. 

(Supreme  Court  of  Oregon.     July  8, 1891.) 

Administrators  —  Actioxs  —  Jurisdiction  op 

CocNTT  Court — Inconsistent  Defesses. 

1.  Though,  under  the  taws  of  Oregon,  both 
the  administrator  of  a  partnership  estate  and  the 
administrator  of  an  individual  are  appointed  by 
and  are  under  the  control  of  the  county  court, 
that  court,  in  the  absence  of  a  statutory  provis- 
ion, has  not  exclusive  jurisdiction  of  an  action 
between  them  to  determine  the  title  to  certain 
property,  but  such  action  is  within  the  jurisdic- 
tion of  the  circuit  c:ourt. 

2.  Where  the  administrator  of  a  partnership 
estate  sues  the  administrator  of  a  deceased  mem- 
ber thereof  for  live-stocic  which  ho  claims  as 
partnership  property,  and  of  which  defendant 
alleges  be  came  into  possession  as  property  of 
his  intestate,  and  bases  bis  defense  on  such  pos- 
session, he  cannot  also  defend  on  a  lien  that  he 
individually  has  thereon  for  pasturage,  and  evi- 
dence of  such  lien  is  inadmissible. 

Appeal  from  circuit  coart,  Multnomah 
county;  E.  D.  Shattcck,  .ludge. 

This  Is  an  action  brought  by  the  plain- 
tiff, as  administrator  of  the  partnership 
eHtate  of  J.  K.  Gardner,  Presley  Glllihan, 
and  M.  E.  Oillihan,  deceaHed,  against  the 
defendant,  as  administrator  of  the  indi- 
vidual estate  of  M.  £.  Gilllhan,  deceased, 
to  recover  possession  of  certain  personal 
property  alleged  to  belong  to  said  part- 
nership estate.  The  complaint  is  in  the 
usual  form.  The  defendant  first  filed  an 
answer  alleging  his  appointment  as  ad- 
ministrator of  the  individual  estate  of 
M.  £.  Glllihan,  deceased,  and  that  the 
property  described  in  the  complaint  was 
at  the  commencement  of  the  action,  and 
at  the  time  of  filing  such  answer,  in  his 
possession  as  such  administrator.  This 
answer  having  been  adjudged  by  thecourt 
Insufficient  to  constitute  a  defense,  he  an- 
swered to  the  merits.  In  which  he  deuicd 
the  existence  of  the  partnership,  and  ftlain- 
tiff's  right  to  the  possession  of  the  prop- 
erty described  in  the  complaint,  or  any 
part  thereof.  He  also  denied  that  said 
property,  or  any  part  thereof,  belonged 
to  the  partnership  estate,  but  alleged 
that  the  same  was  the  property  of  the  es- 
tate of  M.  £.  Gilllhan,  deceased,  and  that 
certain  speclfled  articles  of  said  property 
nevercanie  into  his  possession.  As  a  further 
and  separate  defense,  he  averred  "that, 
at  the  request  of  the  late  M.  E.  Glllihan, 
who  was  the  lawful  possessor  of  the  live- 
stock mentioued  in  the  complaint,  he, 
defendant,  depustured,  agisted,  and  fed 
said  live-stock,  and  supplied  fodder  to 
same,  on  defendant's  farm,  from  the  1st 
day  of  September,  18S9,  up  to  and  until 
the  death  of  said  M.  E.  Gillihun,  which 
took  place  on  or  about  the  4th  day  of 
February,  1890,  and  ever  since;  that  the 
said  late  M.  E.  Gillihun  promised  to  pay 
defendant  for  such  depasturing,  agisting, 
feeding,  and  fodder  what  the  same  was 
reasonably  worth,  and  the  same  were  ami 
are  reasonably  worth  three  dollars  per 
month  u  hcud  of  said  lire-utock;  that  no 


part  thereof  was  ever  paid,  and  defendant 
had  possession  of  said  cattle  from  the 
commencement  of  the  time  of  agisting 
and  feeding  same,  up  to  the  time  of  the 
death  of  said  Gilllhan,  and  ever  since,  and 
has  a  lien  on  said  live-stock  for  such  de- 
pasturing, agisting,  feeding,  and  fodder. 
A  reply  having  been  filed,  the  trial  result- 
ed in  a  verdict  and  judgment  in  favor  of 
plaintiff,  from  which  this  appeal  is  taken. 
C.  J.  McDnuffall,  for  appellant.  B.  T.  & 
E.  W.  Bingbam,  for  respondent. 

Bean,  J.,    (nfter  stating  the  facts   as 
above.)    The  first  question  presented  by 
this  record  Is  the  right  of  an  administra- 
tor of  a  partnership  estate  tomaintainan 
action  against  the  administrator  of  the 
estate  of  an  individual  member  of  such 
partnership  to    recover  possession  of  per- 
sonal property   alleged  to   belong  to  said 
partnership,  and  in  possession  of  tlie  lat- 
ter as  such  administrator.    The  conten- 
tion of  defendant  is  thnt  the  county  court 
has  exclusive  jurisdiction  in  such  cases. 
The  question  in  issue  in  the  case  at  bar  is 
the  title  to  the  property  in  controversy ; 
and  unless  the  county  court  is  by  law  giv- 
en exclusive  power.  In  the  first  instance, 
to  try  and  determine  that  question,  de- 
fendant's contention  cannot  prevail.    The 
fact   that  both  administrators  were  ap- 
pointed by  and  are  under  the  control  of 
the  county  court  does  not  necessarily  con- 
fer upon  that    court    authority  to    try 
disputed  questions  of  title  to    property 
claimed  by  each  as  belonging  to  their  re- 
spective estates.    Such  power  or  authori- 
ty can  only  be  conferred   by  statute  or  by 
necessary  implication,  in  order  to  carry 
out  the  functions  expressly  pointed  out, 
and  to  accompiisb  the  express  purposes 
for   which    such   courts   are   created.     1 
Woerner,  Adm'n,  §  1,51.    We  are  aware  of 
no  provision  of  the  statute  conferring  such 
power,  either   expressly  or   by  necessary 
implication,  upon  the  county  court.     It  is 
true  sections  1121-1124,  Hill's  Code,  provide 
for  proceedings  In  the  nature  of  a  discov- 
ery against  persons  charged  with   secret- 
ing or  refusing  to  account  for  property 
belonging  to  the  estate;  but  with  the  dis- 
covery   the   p«»wer   of  the  county  court 
ends.    There  is  no  provlKlon,  as  fn  many 
of  the  states,  for  compelling  the  delivery 
of  the  property  so  discovered  upon  the 
decree  or  order  of  the  county  court.    The 
administrator  is  then  left  to  his  remedy 
by  the  proper  proceedings  in  a  court  <)f 
ordinary  jurisdiction.    1  Woerner,  Adm'n, 
§  151 ;  2  Woeruer,  Adm'n,  §  3'25;  Gibson  v. 
Cook,  02  Md.  356;  Ex  parte  Casey,  71  Cal. 
269, 12  Pac.  Bep.  118;  Edwards  v.  Mounts, 
01  Tex.  398.    The  functions  of  the  county 
court,  as  respects  administrators  and  ex- 
ecutors, are  limited  to  the  control  of  the 
transmission  and  disposition  of  property 
upon  the  death  of  the  owner,  and  can- 
not adjudicate  upon  collateral  matters. 
The  right  or  title  of  the  decedent  to  prop- 
erty claimed    by  the    administrator,  aa 
against  third  persons,  or  by  third  persons 
agalust  him,  must,  if  an  adjudication  be- 
comes necessary,  be  tried  in  courts  of  or- 
dinary Jurisdiction.    He  is  entitled  to   the 
possession  of  the  property  of  his  decedent, 
but,  if  it  la  in  possession  of  some  person 
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wbo  refDses  to  Burrender  to  bim,  the 
county  court  cannot  aid  him  in  obtaininf; 
such  posResBlon.  It  may  call  bim  tu  ac- 
count lor  not  doing  eo,  but  he  must  seelc 
biH  remedy  in  Home  other  court.  Nor  can 
we  see  any  sufficient  reason  for  bis  not 
malntainini;  sucb  action,  because  the 
property  is  in  the  possession  ot  another 
administrator.  An  administrator  is  not 
entitled  to  the  possession  of  property,  un- 
less it  belonged  tu  his  decedent,  nor  is  be 
accountabie  to  the  county  court  for  the 
property  seised  or  claimed  by  bim  as  part 
of  tite  estate  and  belongine  to  otiiers, 
because  he  does  not  hold  such  property 
as  the  representative  of  the  estate,  but 
as  one  who  has  ti-espassed  upon  the  rights 
of  others.  The  macliluery  and  proiieed- 
Ings  of  the  county  court  are  wholly  inad- 
equate to  the  trial  of  disputed  questions 
of  title.  Sucb  issues  are  properly  triable 
In  tbecircuit  court,  where  the  aid  of  a  Jury 
can  l)e  had,  and  must,  we  tbinic,  under 
our  BtatutP,  be  tried  in  that  court. 

The  next  assignment  of  error  is  in  the 
refusal  of  the  court  to  allow  the  defendant 
to  give  evidence  tending  to  prove  the  lien 
for  feeding  and  agisting  the  live-stock  de- 
scribed In  the  complaint.  From  the  rec- 
ord it  appears  that  the  evidence  on  the 
part  of  the  defendant  showed,  and  it  was 
admitted,  that  he  was  the  duly  qualified 
and  acting  administrator  of  tlie  estate  of 
M.  E.  Giilihan,  deceased;  that  he  bad  pos- 
session of  the  property  in  controversy  be- 
fore and  at  the  time  ot  Giilihan 's  death; 
that  he  included  said  property  in  the  in- 
ventory of  the  estate,  had  tlie  same  ap- 
praised, and  returned  to  the  county  court 
as  belonging  to  the  estate  of  his  decedent; 
and  that  he  is  defending  this  action  as 
administrator,  and  not  in  his  individual  ca- 
pacity. It  must  be  admitted  that  defend- 
ant must  either  defend  as  an  individual  or 
In  his  representative  capacity.  Hecnnnot 
do  both.  He  cannot  at  one  instanc  claim 
that  he  has  possession  of  this  property  in 
his  representative  capacity,  and  at  the 
next  that  be  holds  such  possession  as  an 
individual.  He  has  elected  to  defend  as 
administrator,  and  cannot  therefore,  avail 
himself  of  the  defense  that  be  has  a  private 
lien  on  the  property,  because  his  posses- 
sion ot  this  property  in  his  representative 
capacity  Is  inconsistent  with  a  possraRlon 
under  a  lien  personal  to  himself.  Besides, 
be  does  not  allege  that  he  has  or  claims 
possession  by  virtue  ot  any  lien  he  has  or 
bolds  thereon.  He  avers  that  be  has  an 
agister's  lien,  and  that  he  had  posseasion 
of  the  property  prior  to  the  death  of  Gllll- 
taan,  and  still  has  pnssesHion  ;  but  he  does 
not  plead  that  he  holds  poBsesslon  by  vir- 
tue of  his  Hen,  while  his  (ileadlngs  and  en- 
tire course  in  the  trial  indicates  that  he 
claims  possession asadmtnistrator.  Hav- 
ing talicn  possession  and  Inventoried  this 
Sroperty  as  belonging  to  the  estate  of 
[.  E.  Giilihan,  and  assumed  the  i-elatlon- 
shlp  of  administrator  thereto,  and  having 
undertaken  to  defend  this  action  as  such 
administrator,  he  assumed  a  relation  to 
the  property  not  consistent  with  the  lien 
claimed  by  Mm,  and  must  therefore  be  re- 
garded as  having  waived  his  lien.  IS 
Amer.  &  Eng.  Enc.  Law,  62.3;  Quille  v. 
WongFc.ok,  l.-JOr.  577, 11  Pac.  Rep.  277; 


Mexal  T.  Dearborn.  12  Gray,  836;  Rail- 
road Co.  V.  Mctjuire,  70  Ala.  895.  There 
was  no  error,  therefore,  in  refusing  to  ad- 
mit the  evidence  offered.  The  other  alleged 
errors  do  not  require  any  extended  notice. 
The  order  of  the  county  court  appointing 
plaintiff  administrator  ot  the  partnership 
estate,  however  erroneous  it  may  have 
been,  is  not  subject  to  collateral  attack, 
(Ramp  V.  McDaniel,  12  Or.  108,  6  Pac.  Rep. 
456;1  anduuderthe  rule  laid  down  in  Pres- 
cott  V.  Heilner.  13  Or.  200.  9  Pac.  Rep.  403, 
and  Goille  v.  Wong  Fook,  supra,  the  de- 
scription of  the  property  contained  in  the 
complaint  is  sufflcieut  after  verdict.  Judg- 
ment affirmed. 


JUDKI.'W  V.  Taffb. 
(^preme  Court  of  Oregon.   June  24, 1891.) 

Appeal — ^Time  or  Filing  Transcript — Retsoaot- 
IVE  Law. 
Laws  Or.  Feb.  16,  1891,  provide  that  tran- 
scripts in  all  appeals  from  Wasco,  Crook,  aa**. 
Sherman  counties,  unless  otlierw^ise  stipulated 
by  the  parties,  shall  be  forwarded  to  the  next 
succeedintr  term  of  the  supreme  court  after  the 
appeal  shall  be  perfected;  and,  if  such  term  be 
held  at  Ijalem,  the  cause  shall  be  heard  there, 
and,  if  such  term  be  held  at  Pendleton,  the  tran- 
script shall  be  sent  to  that  place.  Held,  that 
the  statute  relates  only  to  remedies,  and  is  re- 
troactive, and  hence  the  appeal  of  one  who  had 
time  after  the  passage  thereof  to  file  the  tran- 
script at  Salem,  but  neslected  to  do  so,  must  be 
dismissed. 

Appeal  from  circuit  court,  Wasco  coun- 
ty. 

Action  by  H.  P.  Judkins  against  I.  H. 
Taffe.  Plaintiff  had  judgment,  and  de- 
fendant appealed.    Appeal  dismissed. 

George  Wntkinn,  for  appellant.  J.  L. 
Story,  for  respondent. 

Bean,  J.  This  is  a  motion  to  dismiss 
the  appeal  In  this  case  because  the  tran- 
script was  not  filed  at  Salem  by  the  first 
day  of  the  March  term  uf  this  court.  On 
June  13,  1890,  respondent  recovered  a 
judgment  against  appellant  for  the  sum 
of  f  500  In  the  circuit  court  ot  Wasco  coun- 
ty, from  which  lie  duly  appealed  to  this 
court,  by  filing  his  notice  ot  appeal  on  De- 
cember 8,  1890,  and  on  the  next  day  his  un- 
dertaking, but  the  transcript  was  not  filed 
in  this  court  until  the  29th  day  of  April, 
1891.  By  the  act  of  February  15,  1890. 
(Laws  1889,  p.  4.)  it  was  provided  that 
there  shall  be  two  terms  ot  this  court  held 
annually  at  the  capital,  commencing  on 
the  first  Monday  in  March  and  the  flrst 
Monday  In  October  in  each  year,  and  at 
such  other  times  as  the  court  may  ap- 
point; and  one  term  at  Pendleton,  com- 
mencing on  the  first  Monday  In  May  iu 
each  year;  and  that  the  transcripts  in  all 
appeals  taken  from  any  circuit  court  in 
any  county  lying  east  of  the  Cascade 
monntalus,  except  in  Klamath  and  Lake, 
shall  be  forwarded  to  the  clerk  of  this 
court  at  Pendleton,  and  shall  be  heard 
and  determined  there,  unless  otherwise 
stipulated  between  the  parties,  or  or- 
dered by  the  court.  And  appeals  taken 
from  the  circuit  court  In  all  other  parts  of 
the  stateshnll  be  heard  and  determined  at 
the  capital.  By  an  amendatoi-y  act  ap- 
proved February  16, 1891,  and  which  took 
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effect  from  the  date  of  its  approval.  It 
was  provided  that  "the  transcrlpta  In  all 
appeals  taken  from  Wasco,  Crook,  or 
Sherman  countieH,  unlecs  otherwise  stipu- 
lated by  the  parties,  shall  be  forwarded 
to  the  next  succeeding  term  of  said  su- 
preme court  after  the  appeal  shall  be  per- 
fected ;  and,  if  said  next  Biicceeding  term 
after  the  periection  uf  said  appeal  shall  be 
held  at  Salem,  then  the  cause  shall  go  to 
that  place  for  hearing  and  decision,  and 
the  transcript  shall  be  forwarded  there  by 
the  first  day  of  said  term  of  court,  as 
aforesaid  :  but  in  case  the  next  succeeding 
term  of  the  supreme  court  after  such  ap- 
peal shall  bu  perfected  shall  be  held  at 
Pendleton,  such  transcript  shall  be  for- 
warded by  the  first  day  of  said  term 
at  Pendleton."  The  appeal  In  this  case 
having  been  perfected  l>efore  the  passage 
of  the  amendment  of  1891,  the  contention 
of  appellant  is  that  such  appeal  is  not  in 
any  way  affected  by  this  amendment,  but 
must  be  lieard  and  determined  at  Pendle- 
ton, as  provided  in  the  act  of  ISS'J.  The 
language  uf  the  amendment  does  not  ex- 
pressly refer  to  appeals  already  perfected, 
and  it  is  claimed  that  it  should  not  nv 
ceive  a  retroactive  construction  at  the 
lianda  of  the  court.  Legislation  which 
prejudicially  affects  vested  rights  or  the 
legal  character  of  past  transactions  will 
not  be  construed  as  retroactive  unless  it 
is  declared  so  in  the  act,  und  the  courts 
will  give  to  such  enactments  a  prospect- 
ive, rather  than  a  retroactive,  construc- 
tion, if  possible.  As  was  saitl  by  Mr  Jus- 
tice Ci.iFroKD  In  Twenty  Per  Cent.  Cases, 
20  Wall.  1S7:  "Courts  of  justice  agree  that 
no  statute,  however  positive  in  its  terms, 
is  to  be  construed  as  designed  to  interfere 
with  existing  contracts,  rights  of  actions, 
or  vested  rights,  unless  the  intention  that 
it  shall  so  operate  is  expressly  declared,  or 
is  to  be  necessarily  implied;  and  that, pur- 
suant to  that  rule,  courts  will  apply  new 
statutes  only  to  future  cases,  unless  there 
is  something  in  the  nature  of  the  case  or 
In  the  language  of  the  new  provision 
which  shows  tliat  they  were  intended  to 
have  a  retroactive  operation."  This  rule 
rests  upon  tiie  presumption  that  the  legis- 
lature does  not  intend  what  is  unjust  and 
oppressive,  and  therefore  "every  statute," 
it  has  been  said,  "which  takes  away  or 
Impairs  vested  rights  acquired  under  ex- 
isting; laws,  or  creates  new  obligations,  or 
imposes  a  new  duty  or  attaches  u  new 
disability  in  respect  to  past  transactions  or 
considerations  already  past,  must  be  pr<^- 
sumcd,  out  of  respect  to  the  legislature,  to 
be  intended  not  to  have  a  retrospective 
operation."  End.  Interp.  St.  §  273.  But 
this  presumption  against  retrospective 
constructitm  has  no  application  to  enact- 
ments which  affect  only  the  mode  of  pro- 
cedure and  practice  of  tlie  courts.  No  per- 
son has  a  vested  right  in  any  form  of  pro- 
cedure. He  has  only  the  right  of  prosecu- 
tion or  defense  in  the  manner  prescribed 
for  the  time  being,  and,  if  this  mode  of 
procedure  is  altered  by  statute,  he  has  no 
other  right  tiian  to  proceed  according  to 
the  altered  mode.  Indeed,  the  rule  seems 
to  be  that  statutes  ]>ertaining  to  the 
remedy  or  course  and  form  of  procedure, 
but  which  do  not  destroy  all  remedy  for 


the  enforcement  of  the  right,  are  retro- 
spective, so  as  to  apply  to  causes  of  ac- 
tion subsisting  at  the  date  of  their  pas- 
sage. Id.  §  286.  Converse  v.  Burrows,  2 
Minn.  229.  (Gil,  191.)  Statutes  which  re- 
late to  the  mode  of  procedure,  and  affect 
only  the  remedy,  and  do  not  Impair  the 
obligations  of  contracts  or  vested  rights, 
are  valid  ;  and  it  is  no  objection  to  them 
that  they  are  retroactive  In  their  opera- 
tion. It  is  competent  for  the  legislature 
at  any  time  to  change  the  remedy  or 
mode  of  procedure  for  enforcing  or  pro- 
tecting rights,  provided  such  enactments 
do  not  im|)air  the  obligations  of  con- 
tracts, or  disturb  vested  rights,  und  such 
remedial  statutes  take  up  proceedings  in 
pending  causes,  when  they  find  them; 
and  when  the  statute  under  which  such 
proceedings  were  commenced  is  amended, 
the  subsequent  proceedings  mnst  be  reg- 
ulated by  the  amendatory  act.  People 
V.  Herkimer,  4  Wend.  211 ;  Suth.  St.  Const. 
§  482;  Kllle  v.  Iron- Works,  134  Pa.  St.  225, 
19  Atl.  Rep.  547.  Thus  an  act  limiting  the 
right  of  appeal  to  00  days,  where  no  limit- 
ation before  existed,  held  to  apply  to 
judgments  rendered  prior  to  its  enactment. 
Slocuni  V.  Fayette  Co.,  61  Iowa,  169, 16  N. 
W.  Bep.  61.  So  an  act  granting  appeals 
from  certain  enumerated  judgments  and 
orders  applies  to  sucb  judgments  and  or- 
ders made  jirlor  to  its  passage.  McNa- 
niara  v.  Uailway  Co.,  12  Minn.  3?8,  (Gil. 
269.)  So  an  act  providing  that  when- 
ever a  final  judgment  in  any  criminal 
case  shall  be  reversed  on  account  of  error 
in  the  sentence,  the  court  may  render  such 
Judgment  therein  as  should  have  been  ren- 
dered, held  to  apply  to  past  as  well  as  fut- 
ure Judgments.  Jacqulus  v.  (.'om.,  9  Cush. 
279.  So  an  act  of  congress  enlarging  the 
Jurisdiction  of  the  circuit  court  applies  to 
cases  pending  and  undetermined  at  the 
passage  of  the  act,  unless  excluded  by  its 
terms  or  necessary  implication  from  the 
language  of  the  act.  Larkin  v.  Saffa- 
rans.  1.")  Fed.  Rep.  147.  As  was  said  by 
Chief  .lustice  Poland  in  Richardson  v. 
Cook,  37  Vt.  603:  "It  is  clearly  within  the 
legislative  power  of  the  state  to  make 
such  changes  and  alterations  in  the  forms 
and  modes  of  administering  justice  by  its 
tribunals  as  they  may  deem  most  con- 
ducive to  the  general  welfare,  and  that 
the  legislature  may  change  and  modify 
remedies,  forms  of  proceedings,  or  the  tri- 
bunal itself,  as  they  choose;  but  they 
shall  not,  directly  or  indirectly,  destroy 
or  abolish  all  remedy  whatever  by  which 
the  performance  of  any  class  of  valid  legal 
contracts  may  be  enforced. "  So  In  Mayne 
V.  Board,  etc.,  123  Ind.  134,  24  N.  E.  Rep. 
SO  it  is  said:  "Where,  however,  the  new 
legislation  does  not  impair  or  take  away 
the  previously  existing  right,  nor  deny 
a  remedy  for  its  enforcement,  but  merely 
modifies  tlie  proceedings,  while  providing 
a  substantially  similar  remedy,  the  juris- 
diction continues  under  the  forms  directed 
by  the  latter  act,  in  so  far  as  the  two 
acts  are  different."  lu  fact,  tlio  rule 
as  gathered  from  all  the  authorities  seems 
to  be  that,  "  where  the  enactment  deals 
with  the  procedure  only,  unless  thecontra- 
ry  be  ex]iressed,  the  enactment  applies 
to  all  actions,   whetiier    commenced  be- 
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ore   or  after  the   passage   of  the   act." 
i>ruoin,  T^R.  Max.  35. 

Applying  these  principles  tothequestiou 
before  us,  its  solution  is  easy.  The  act  of 
IMll  relates  solely  to  reiiiedles,  and  appeal 
is  purely  remedial.  It  only  chani^es  the 
place  wiiere  appeals  from  Wasco  county 
shall  be  heard  and  determined.  It  does 
not  interfere  with  any  vested  rights  of  ap- 
])ellant,  since  be  bad  no  vested  right  to 
have  his  appeal  heard  at  Pendleton,  rath- 
er than  at  Salcra,  If  indeed,  it  can  he  said, 
he  had  a  vesteil  right  to  have  it  heard  at 
all.  The  law  does  not  deny  the  right  of 
appeal,  but  affects  only  the  mode  of  pro- 
cedure. The  right  of  appellant  to  have 
his  appeal  heard  and  determined  was  on- 
ly partially  acquired  when  the  act  of  18!)! 
was  passed.  The  jurisdiction  of  this 
court  had  not  attached,  because  no  tran- 
s:;ript  had  been  filed.  His  right  was  in- 
choate at  the  time  of  thelatterenuctnient, 
changing  the  method  of  its  prosecution 
and  perfection;  and  the  procedure  pre- 
scribed by  this  tict  must  be  pursued.  He 
had  time  after  the  passage  of  the  act  of 
1891  in  which  he  could  have  filed  his  tran- 
script before  the  next  ensuing  term  of  this 
court  St  Salem,  and,  if  not,  he  could  have 
applied  tor  an  order  enlarging  the  time. 
Code,  §541.  Not  having  doue  so,  the  ap- 
peal is  to  be  deemed  abandoned,  and  the 
eRcct  thereof  terminates.  Id.  §541.  The 
motion  is  therefore  allowed,  and  the  ap- 
peal dismissed. 


Bennett  v.  Taffb. 
(Supreme  Court  of  Oregon.    June  34, 1891.) 

Apiieal  from  circuit  court,  Wasco  county;  J. 
H.  BiKD,  Judge. 

George  Watkins,  for  appellant.  J.  L.  Story, 
tor  respondent. 

Beak,  J.  The  judgment  in  this  case  was  ren- 
dered on  the  S3d  day  ol  December,  ltJ8i):  the  no- 
tice of  appeal  filed  May  28,  la'JU;  and  the  under- 
taking filed  on  the  31st  of  the  same  month.  The 
transcript  was  not  filed  in  this  court  until  April 
29,  1801.  The  motion  to  dismiss  appeal  is  made 
for  the  same  reasons  as  in  Judkins  r.  TafTe,  (Or.) 
37  Pac.  Rep.  221,  and  the  decision  in  that  case 
must  control  in  this.  Motion  allowed,  and  appeal 
dismissed. 


Dray  v.  Duay. 

(Supreme  Court  of  Oregon.    June  34,1891.) 

Trust — ^Rights  op  Tejjants  in  Common  —  E.tEcu- 
Tios!  Bale — ^Kigbts  op  PciurnASER. 

1.  If  one  party  obtains  the  legal  title  to  prop- 
erty not  by  fraud  or  by  violation  of  confidence 
or  of  fiduciary  relation,  but  in  any  other  uncon- 
scientious manner,  so  that  he  cannot  equitably 
retain  the  property,  which  really  belongs  to  an- 
other, equity  will  impress  a  constructive  trust 
Di>on  the  property  in  favor  of  one  who  in  good  con- 
science is  entitled  to  itj  and  who  is  considered 
in  equitv  as  the  beneficial  owner. 

2.  When  one  tenant  in  common  removes  an 
incumbrance  from  the  common  property,  or  ac- 
quires the  legal  title  when  the  same  Is  outstand- 
ing, such  acquisition  inures  to  the  benefit  cf  all 
the  persons  interested  in  such  common  property, 

3.  When  one  tenant  in  common  induces  a  co- 
tenant  to  deed  to  him  his  interest  in  the  common 
property,  which  had  been  sold  under  an  execution 
under  the  promise  that  such  tenant  will  redeem 
such  common  property  for  the  benefit  of  all  the 
tenants  in  common,  and  then  permits  the  time 
for  redemption  to  expire,  and  on  the  next  day 


takes  a  deed  in  his  own  name  from  the  execution 

purchaser,  such  deed  is  constructively  fraudu- 
lent, and  the  title  thus  acquired  inures  in  equity 
to  the  benefit  of  all  such  tenants  in  common. 

4.  After  the  solo  of  real  property  on  execu- 
tion the  legal  title  remains  in  th'e  judgment 
debtor  until  the  sheriff's  deed  is  executed.  As 
long  as  this  statutory  ri^ht  of  redemption  con- 
tinues, the  purchuser's  title  at  the  execution  sale 
is  inchoate,  and  may  bo  defeated  by  a  redemp- 
tion under  the  statute;  but  this  right  is  not  an 
equitable,  but  purely  a  legal,  right. 
(Ulllldbus  by  the  Court.) 

This  cause  comes  here  on  apiieal  from  a 
decree  of  the  circuit  court  of  Union  county 
in  favor  of  the  plaintiff  and  against  the 
appellant,  requiring  hiui  to  convey  an  un- 
divided one-third  of  the  land  in  contro- 
versy to  the  plaintiff  within  3U  days, or,  in 
default  of  such  conveyance,  then  that  the 
decree  stand  in  lieu  thereof,  and  operateaa 
such  conveyance.  The  grounds  upon 
which  the  court  below  proceeded  in  mak- 
ing this  decrae  appear  iu  the  findings  of 
tiie  referee,  which  areas  follows: 

"  (1)  That  Andrew  Dray  died  in  testate  in 
Union  county, Or.,  on  thelOth  day  of  May, 

1887,  leaving  real  estate  and  personal  prop- 
erty in  Union  county  and  real  estate  in 
Washington  county.  Or.  [Here  follows  a 
description  of  said  real  property,  not  neces- 
sary to  be  here  reproduced.]  (2)  That 
plaintiff,  Henry  C.  Dray,  defendant,  J.  W. 
Dray,  and  S.  A.  Dray  are  the  only  heirs  at 
law  of  Andrew  Dray,  deceased,  and  are 
each  over  the  age  of  twenty-one  years, 
and  are  brothers.  (.3)  That  said  real  es- 
tate was  incumbered  by  mortgage  at  the 
time  of  the  death  of  said  Andrew  Dray  to 
the  amount  of  about  91,2U0.  (4)  That 
there  were  other  debts  of  said  deceasetl  at 
the  time  of  his  death,  amounting  to  the 
sum  of  f300,  and  some  personal  property 
of  said  estate,  of  the  value  of  about  the 
sum  of  $1,4U(>.  (5)  That  about  the  IJUth 
day  of  August,  1887,  defendant,  J.  W. 
Dray,  was  appointed  administrator  of  the 
estate  of  Andrew  Dray,  deceased,  by  the 
county  court  of  Union  county,  Oregon, 
and  was  such  administrator  thereafter 
until  the  mouth  of  June,  1889.  ((>)  That 
on  the  12th  day  of  April,  1888,  plaintiff, 
Henry  Dray,  executed  to  the  defendant,  J. 
W.  Dray,  a  quitclaim  deed,  releasing  to 
the  defendant  all  the  right,  title,  and  in- 
terest of  the  plaintiff  in  the  said  real  prop- 
erty, to-wit,  the  undivided  one-third  inter- 
est in  the  property  described  in  finding 
No.  1  hereof,  which  deed  has  a  habendum 
clause  in  the  following  words:  'To  have 
and  to  bold  the  same,  together  with  all 
and  singular  the  tenements,  heredita- 
ments, and  appurtenances  thereunto  be- 
longing or  in  anywise  appertaining,  for- 
ever.' (7)  That  said  deed  was  not  deliv- 
ered by  Henry  (,'.  Dray  to  defendant,  J.  W. 
Dray,  until  about  the  i^sth  day   of  May, 

1888.  (S)  That  the  consideration  of  said 
deed,  expressed  on  the  face  thereof,  was 
the  sum  of  $500,  the  receipt  whereof  is,  by 
the  terms  of  said  deed,  duly  acknowledged. 
(9)  That  in  fact  there  was  no  pecuniary 
consideration  paid  therefor  by  the  defend- 
ant, but  the  actual  consideration  and  in- 
ducement therefor  was  as  follows:  (10) 
That  on  January  2,  188S,  all  the  right, 
title,  and  interest  of  plaintiff,  Henry  C. 
Dray,  in  and  to  the  real  property  of  the 
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estate  of  Andrew  Dray,  deceased,  which 
was  situated  In  Union  coanty,  was  sold 
upon  execution  issued  out  of  the  circuit 
court  of  Union  county  in  the  case  of  J.  B. 
Worster  v.  Henry  C.  Dray,  in  the  sum  of 
$1,170.90.  to  J.  W.  Shelton.  for  the  sum  of 
$450,  and  that  on  or  about  the  snme  time 
the  portion  of  srtid  land  sicuated  in  Wash- 
inKtoD  county  was  sold  on  a  like  execu- 
tion on  said  judgment  to  the  Hame  pur- 
chaser for  the  sura  of  $950;  tlmt  the  said 
sale  of  the  property  situated  in  Union 
county  was  thereafter,  on  February  20, 
1888.  duly  confirmed  by  said  circuit  court  of 
Union  county,  and  about  the  same  time 
the  sale  of  the  real  estate  situated  in  Wash- 
Injiton  county  was  also  confirmed.  (11) 
That  during  tlie  sprlns:  of  the  year  1888 
plaintiff  W08  attempting  to  procure  mon- 
ey upon  hlH  interest  in  the  real  estate  of  A. 
Dray,  deceased,  by  mortgaxe  or  other- 
wise, for  the  purpose  of  redeeming  said 
real  estate  from  said  execution  sales,  and 
did  obtain  offers  of  such  a  loan  on  condi- 
tion that  the  debts  of  said  estate  be  paid 
and  the  administration  discharged.  (12) 
That  the  defendant,  J.  W.  Dray,  disap- 
proved of  plaintiff's  getting  the  money, 
and  represented  to  the  plaintiff  that  it 
would  be  less  dangerous  to  the  plaintiff's 
interests,  and  less  expense,  and  it  would 
result  in  Keeping  the  properly  in  the  fam- 
ily, for  the  plaintiff  to  convey  to  the  de- 
fendant and  then  the  defendant  borrow 
the  money  to  pay  all  the  debts  of  the  es- 
tate and  plaintiff's  judgment  also,  and 
proposed  to  plaintiff  that  if  he  would  so 
convey  to  the  defendant  he  would  procure 
the  money  and  redeem  plaintiff's  interest 
in  said  estate  lands  so  sold  on  execution, 
and  pay  the  debts  of  the  estate,  and  he 
w^onld  then  reconvey  to  plaintiff  said 
real  estate  charged  with  his  share  of  said 
debts.  (13)  That  the  plaintiff  was  unable 
to  redeem  the  property  from  the  said  ex- 
ecution sale,  or  borrow  the  money  for 
that  purpose,  e.\cept  by  means  of  or  out 
of  his  interest  in  the  said  estate  of  Andrew 
Dray,  deceased;  and  on  about  the  28th 
day  of  May,  1SS8.  plaintiff  did  accept  said 
offer  of  the  defendant,  and, for  the  purpose 
of  carrying  out  such  arrangement,  plaintiff 
delivered  to  the  defendant  the  deed  referred 
to  in  Iluding  No.  6  hereof,  which  had  been 
previously  executed  in  contemplation  of 
such  purpose.  (14)  That  the  offer  and  ac- 
ceptance thereof,  contained  in  findings 
Xos.  13  and  13  hereof,  were  the  considera- 
tion for  such  deed.  (15)  That  the  said 
offer  and  acceptance  were  not  in  writing, 
and  were  proven  by  parol  testimony  un- 
der the  objections  of  the  defendant's  coun- 
sel. (16)  That  subsetjuent  to  the  delivery 
of  said  deed  by  plaintiff  to  defendant,  re- 
ferred to  in  finding  No.  13,  defendant  pro- 
cured from  one  A.  J.  Nickum,  grantor  of 
A.  Dray,  deceased,  a  deed  to  a  portion  of 
said  real  estate  situated  in  Washington 
count.v,to  be  executed  to  himself  for  the 
purpose  of  perfecting  the  title  thereto  on 
account  of  n  misdescription  in  the  original 
conveyance  thereof  to  said  A.  Dray,  de- 
ceased. (17)  Thattlieexecution purchaser 
of  said  plaintiff's  Intert-Kt  in  said  property 
gave  to  plalutiff  an  offer  in  writing  that 
said  property  might  be  redeemed  within 
thirty  days,  to-wit,  from  the  2Uth  day  of 


May,  1888,  tor  the  sum  of  f  1,200.  (18) 
That  the  defendant,  J.  W.  Dray,  procured 
the  money,  to- wit,  f  1,200,  from  Dan  Marx 
to  redeem  plaintiff's  interest  in  said  prop- 
erty so  sold  on  execution  prior  to  the  ex- 
piration of  the  time  for  redemption  there- 
of, to-wlt,  about  the  ISth  of  June,  ISSS. 
(19)  That  he  failed  to  redeem  said  real  es- 
tate from  said  execution  sale,  but  on  the 
day  after  theexplratlou  of  the  time  for  the 
redemption  thereof  procured  a  quitclaim 
deed  from  the  property  from  the  execution 
purchaser  tiiereot,  for  whiirb  he  paid  the 
sum  of  fl.OUO,  and  executed  a  mortgage 
on  the  property  for  $200,  which  he  has  not 
paid.  (20)  Defendant  claims  that  he  Is 
the  owner  of  said  property  by  virtue  of 
the  said  deed  of  plaintiff  to  him,  and  by 
virtue  of  said  deed  from  the  execution 
purchaser  thereof  to  him  denies  the  alleged 
oral  agreement.  (21)  That  defendant 
failed  «o  to  redeem  said  property  from 
said  execution  sale,  or  to  pay  out  the  In- 
debtedness of  said  estate,  or  to  reconvey 
said  property  to  the  plaintiff,  and  claims 
that  he  Is  the  absolute  owner  thereof." 

The  learned  referee  also  submitted  the 
following  concluslonB  of  law : 

"(1)  That  on  and  prior  to  the  28th  day 
of  May,  1S88,  plaintiM  was  the  owner  of 
the  equity  of  redemption  In  and  to  an  un- 
divided one-third  Interest  in  the  real  prop- 
erty described  in  finding  of  fact  No.  1, 
theretofore  sold  oc  execution  issued  on 
the  judgment  of  the  circuit  court  of  the 
state  of  Oregon  for  Union  county,  in  thb 
case  of  J.  B.  Worster  v.  Henry  C.  Dray, 
this  plaintiff,  and  that  the  equity  of  re- 
demption expired  on  the  20th  day  of  June, 
18SS.  (2)  That  the  conveyance  executed 
by  Henry  C.  Dray,  the  plaintiff  herein,  to 
the  defendant,  J.  W.  Dray,  of  date  April 
12,  1888,  by  its  terms,  is  an  absolute  uid 
unconditional  transfer  of  the  title  or  eq- 
uity of  redemption  in  the  said  real  estate, 
13)  That  by  reason  of  the  fact  that  the  de- 
fendant, as  administrator  of  the  estate  of 
Andrew  Dray,  deceased,  had  the  posses- 
sion and  control  of  the  property  of  the 
estate,  and  the  plaintiff,  his  brother,  be- 
ing in  a  financial  strait,  that  defendant 
occupied  a  fiduciary  relation  to  the  plain- 
tiff in  the  taking  of  said  deed.  (4)  That 
the  promise  of  the  defendant  in  this  case 
to  reconvey  the  property  to  the  plaintiff 
was  void  Ijy  the  statute  uf  frauds,  and 
cannot  be  enforced  as  such.  But  the  trust 
may  be  established  by  parol  testimony  of 
constructive  fraud,  or  by  i-eason  of  the  ex- 
istence of  a  fiduciary  relation,  notwith- 
standing the  express  promise.  (6)  That 
the  conduct  and  promises  of  the  defendant 
in  inducing  the  plaintiH  to  change  his 
plans  and  release  to  the  defendant  an  in- 
terest in  the  land  for  the  purpose  of  en- 
abling the  defendant  to  accomplish  the  re- 
demption of  the  land,  and  the  payment  of 
the  estate  debts,  and  then  diverting  the 
property  to  other  uses,  will  raise  a  con- 
structive trust  in  favor  of  the  plaintiff. 
(6)  That  no  debt  has  been  created  by  the 
defendant  in  his  favor  against  the  plain- 
tiff's interest  in  the  property  with  which 
the  plaintiff  is  chargeable  under  the  agree- 
ment, btK;ause  the  agreement  was  wholly 
disregarded  by  the  defendant.  (7)  That 
the  defendant  is  a  trustee  ex  waleOcIo  ol 
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the  title  he  obtained  from  the  plaintiff  of 
date  April  12,  1888.  (8)  That  the  defend- 
ant, being  a  trustee  of  the  plaintiff's  eq- 
uity of  redemption  for  the  purpose  of  re- 
deeming the  same  from  snid  execution 
eale,  the  title  that  he  procured  by  the 
deed  from  the  said  execution  purchaser 
should  result  to  the  plaintiff's  benefit, 
charged  with  the  amount  paid  therefor, 
to-wit,  ?F1,000.  (9)  Equity  will  require  the 
plaintiff  to  do  equity,  hence  he  must  reim- 
burse the  defendant  for  the  amount  ad 
vauced  by  him  on  the  said  property  to  the 
said  execution  purchaser,  to-wit,  the  sum 
of  f  1,000,  with  interest  thereon  from  the 
2lBt  day  of  June,  1888.  (10)  That  the 
jjiaintiff  is  entitled  to  a  decree  of  this  court 
declaring  the  defendant,  J.  W.  Dray,  to  be 
a  trustee  for  tlie  plaintiff  of  an  undivided 
one-third  interest  in  all  the  real  estate  de- 
scribed in  finding  of  fact  No.  1  hereof,  and 
that  he  be  decreed  to  convey  the  same  to 
plaintiff  upon  the  payment  by  the  plain- 
tiff to  the  defendant  of  the  sum  of  ?l,0OO, 
with  Interest  thereon  from  the  21st  day  of 
June,  1888." 

Plaintiff  excepted  to  the  flndlna:  of  law 
requiring  him  to  pay  defendant  $1,OUO  as  a 
condition  precedent  to  his  being  restored 
to  his  estate  forthe  reason  that  defendant 
had  mortgaged  the  property  for  the 
money  with  which  he  purchased  the  same 
of  the  execution  purchaser,  and  ttie  mort- 
gage remains  unsatisfied,  which  exception 
was  allowed  by  the  court.  The  defend- 
ant excepted  to  tlie  7th,  11th.  12th,  18th, 
14th,  and  18th  flndlngs  of  fact,  for  the  rea- 
son that  neither  of  them  is  supported  by 
the  evidence.  He  also  excepted  to  the  3d, 
4th,  5th,  6th,  7th,  Sth,  and  10th,  and  the 
last  clause  of  the  9th  conclusion  of  law,  on 
the  g:ronnd  that  neither  is  warranted  by 
the  facts  found.  These  exceptions  were 
overroied,  and,  a  decree  having  been  en- 
tered for  the  plaintiff,  tlie  defendant  «p. 
peals. 

./.    W.  SheltoB.   for    appellant.    O.   U 
Fian,  for  respondent. 

Strahan,  C.  J.,  (after  stating  the  facts 
an  above.)  The  appellant  presented  inthe 
fourt  below  a  numl»er  of  exceptitms  to  the 
referee's  i-eport,  which  we  need  not  notice 
sprlattm.  The  exceptions  to  the  referee's 
findingsof  factcannot  be  sustained.  They 
appear  to  be  based  mainly  on  tlie  ground 
that  the  evidence  is  incompetent  Itecanse 
It  tends  to  prove  an  agreement  In  relation 
to  the  transfer  of  land  without  writing. 
Some  of  the  evidence  is  undoubtedly  in- 
competent If  it  were  relied  upon  for  that 
purpose;  hut  the  transfer  of  the  plaintiff's 
title  to  the  defendant,  under  the  particu- 
lar circumstances  of  the  case,  was  sufB- 
cient  to  raise  a  resulting  trust  inthe  plain- 
tiff's favor  In  tlie  interest  transferred. 
The  defendant  did  not  purchase  the  land. 
The  plaintiff  made  no  gift  of  his  interest 
to  the  defendant.  Thedefendant  acquired 
the  naked  legal  title,  to  be  used  by  him  iu 
raising  money  to  relieve  the  estate.  In 
which  he  and  his  brotiiers  were alilie inter- 
ested, from  financial  emliarrassment,  and 
good  faith  as  well  as  the  plainest  princi- 
ples of  honesty  required  that  it  should  he 
used  for  that  purpose  alone,  and  when 
that  Is  accomplished  the  plaintiff's  tnter- 
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est  should  be  returned  to  him.  The  par- 
ticular facts  of  the  case  add  much  strength 
to  this  view.  The  plaintiff  and  defendant 
are  brothers.  Thedefendant  waa  the  ad- 
ministrator of  their  fatiier's  estate,  who 
had  then  recently  died,  and  the  defendant 
was  in  possessUm  of  the  land  in  contro- 
versy, whicii  had  descended  to  the  plaintiff 
and  defendant  and  another  brother  bur- 
dened with  their  ancestor's  debts.  The 
plaintiff  was  financially  embarrassed,  and 
thedefendant  represented  to  him  if  the  en- 
tire title  were  vested  in  him  he  could  and 
would  raise  money  on  tlie  credit  of  the 
estate  to  discharge  its  debts,  To  allow 
the  defendant  to  retain  the  title  under  the 
facts  would  give  the  sanction  of  the  court 
to  a  fraud,  not,  perhaps,  an  actnal  fraud, 
but  to  a  transaction  that  Is  constructive- 
ly fraudulent  if  consummated  in  accord- 
ance with  the  defendant's  contention. 
1  Pom.  Eq.  Jnr.  §  15.'),  states  one  ptiase  of 
the  rule  under  consideration  tlius:  "  (f  one 
party  obtains  the  legal  title  to  property, 
not  only  by  fraud  or  by  violation  of  con- 
fidence or  of  fiduciary  relations,  but  in 
any  other  unconscientious  manner,  so 
that  he  cannot  equitably  retain  the  prop- 
erty, which  really  belongs  to  another,  equi- 
ty carries  out  its  theory  of  a  double  own- 
ership, equitable  and  legal,  by  impressing 
a  constructive  trust  upon  the  property  in 
favor  of  one  who  is  in  good  conscience  en- 
titled to  It,  and  who  is  considered  in  equi- 
ty as  the  beneficial  owner."  But  the  ap- 
pellant contends  that  he  is  entitled  to  bold 
the  property  by  virtue  of  the  deed  which 
betooi{  from  Shelton,  the  purchaser  at 
the  execution  sale.  It  Is  true,  this  is  not 
a  statutory  redemption,  because  the  time 
for  redemption  under  the  statute  had  ex- 
pired; nor  had  it  at  that  time  been  en- 
larged hy  the  purchaser.  But  the  plaintiff 
and  the  defendant,  as  between  themselves, 
bad  a  common  interest  in  the  property, 
tlie  plaintiff's  interest  i>elng  only  equitu- 
liie.it  is  true,  but  still  a  beneficial  interest, 
and  any  acquisition  of  title  by  the  defend- 
ant, under  the  ciivumstances,  must  inure 
to  tiie  benefit  of  all  persons  having  an  in- 
terest in  the  title.  In  addition  to  this, 
the  inference  from  all  the  facts  Is  too 
strong  to  be  resisted  that  the  defendant's 
conduct  in  waiting  for  the  time  for  re- 
demption to  expire  and  tlien  talcing  a  deed 
from  the  execution  purclinser  was  for  the 
express  purpose  of  defeating  an^i  cutting 
off  any  supposed  interent  which  the  nlain- 
tlff  might  have  in  said  property.  Viewed 
in  this  light,  the  defendant's  act  in  taking 
said  deed  to  himself,  whether  so  designed 
or  not,  was  constrnetively  fraudulent. 
By  that  act  he  sought  to  gain  an  uncon- 
scientious advantage  which  he  cannot  be 
permitted  to  retain.  There  is  no  specific 
exception  to  the  referee's  conclusions  of 
law  on  the  part  of  the  defendant.  We 
think  some  of  the  findlngsareopen  tocriti- 
cism.  For  instance,  the  right  of  redemp- 
tion which  a  judgment  debtor  has  after 
sale  of  his  realty  on  execution  is  not  an 
equity  of  redemption.  It  is  purely  a  stat- 
utory right  of  redemption.  The  legal  title 
still  remains  in  tlie  judgment  debtor  until 
the  sheriff's  deed  Ih  executed.  As  long  as 
this  statutory  right  of  redemption  contin- 
ues, the  purchaser's  title  at  the  execution 
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sale  Is  Inchoate,  and  may  be  defeated  by 
a  redemption  under  the  statute;  but  this 
right  is  not  an  equitable,  but  purelj'  a  le- 
gal, right.  But  this  misuse  of  terms  does 
not  affect  the  conclusions  to  be  drawn 
from  the  findings,  or  in  any  manner  affect 
the  defendant.  The  general  result  of  the 
findings  is  in  harmony  with  what  we  con- 
ceive to  be  the  equities  o(  the  case,  and  we 
find  no  suflScient  reason  in  the  i-ecord  for 
disturbing  them.  We  tlierefore  afUrm 
the  decree  appealed  from. 


State  v.  AVatson. 
{Supreme  Court  of  Washhigton.   July  1, 1891.) 
Assault  with  Istent  to  Kili-  —  Infobmation — 
Allegation'  of  Intent. 
1.  An  information,  reciting  in  the  formal  be- 
ginning that  the  prosecuting  attorney   gives   the 
court  to  understand  that  the  defendant  "Is  guilty 
of  the  crime  of  assault  with   intent  to  commit 
murder, "  but   not  charging  the  intent  to  murder 
in   the  body  of  the  information,  charges  simple 
assault  only. 

a.  Where,  on  such  information,  defendant  is 
convicted  of  assault  with  intent  to  murder,  he 
will  not  be  discharged  on  appeal,  but  the  case 
will  be  remanded,  with  instructions  that  Qe  be 
sentenced  for  simple  assault 

McQtan  and  .Sears  &  Simon,  for  appel- 
lant. 

HoYT,  J.  Appellant  was  placed  upon 
trial  in  the  superior  court  of  Lewis  coun- 
ty, on  an  information  substantially  as 
follows:  "Comes  now  W.  A.  Reynolds, 
prosecuting  attorney  for  saia  Lewis  coun- 
ty, state  of  Washington,  the  said  superior 
court  of  the  said  Lewis  county  being  in 
session,  and  the  grand  jury  for  said  coun- 
ty not  being  in  session,  and  now  here  said 
prosecuting  attorney  gives  the  said  supe- 
rior court  to  understand  and  to  be  in- 
i[ormed  by  this  information  that  the 
above-named  Thomas  Watson  is  guilty. of 
the  crime  of  assault  with  intentto  commit 
murder,  committed  as  follows:  The  said 
Thomas  Watson,  in  said  Lewis  county, 
state  of  Washington,  to-wit,  theliith  day 
of  April,  A.  D.  1800,  feloniously,  purposely, 
and  of  his  deliberate  and  premeditated 
malice,  and  In  a  rude,  insolent,  and  angry 
manner,  did  then  and  there  assault, 
and  unlawfully  attempt  to  touch,  strike, 
beat,  wound,  and  shoot  C.  A.  Morgan, 
then  and  there  having  the  present  ability 
so  to  do,  by  then  and  there  feloniously, 
pDrposel.y,  and  of  bis  deliberate  and  pre- 
meditated malice,  and  in  a  rude,  insolent, 
and  angry  manner,  shooting  at  said  C.  A. 
Morgan  with  a  revolver,  which  he,  the 
said  Thomas  Watson,  then  and  there  held 
in  his  hands. "  A  verdict  of  gullt.r  was 
rendered  in  the  action,  and  the  court  pro- 
ceeded to  pass  sentence  thereon.  At  that 
time,  and  before  sentence  had  been  im- 
posed, counsel  tor  appellant  suggested  to 
the  court  that  the  information  only 
charged  the  crime  of  assault,  and  asked 
that  sentence  be  imposed  for  that  crime 
only.  The  court,  however,  was  of  the 
opinion  that  the  information  sufficiently 
charged  the  crime  of  assault  with  intent 
to  commit  murder,  and  sentenced  the  ap- 
pellant to  imprisonment  In  the  peniten- 
tiary at  bard  labor  for  thi-ee  years.    To 


such  judgment  and  sentence  appellant 
duly  excepted, and  the  case  isnow  here  for 
review;  the  only  question  Involved  in  the 
appeal  being  as  to  wliether  or  not  such 
information  charges  the  crime  of  assault 
with  intent  to  commit  murder.  It  will  be 
seen  that  the  question  as  to  the  suSiciency 
of  this  information  was  raised  by  the  ap- 
pellant at  the  first  opportunity  He  could 
not  demur  thereto  because  it  suHiclently 
charged  the  crime  of  assault,  and  there- 
fore the  question  is  not  here  presented  as 
to  what  would  be  the  effect  of  laches  on 
the  part  of  the  defendant  in  seasonably 
raising  ohjwtionto  an  information  defect- 
ive like  the  one  In  this  action.  The  simple 
and  only  question  is  as  to  the  suflSciency 
of  the  information  to  resist  a  seasonable 
attack.  The  crime  of  assault  with  intent 
to  commit  murder  is  made  up  of  two  dis- 
tinct substantive  elements:  First,  there 
must  be  an  assault;  nnd,  secovdiy,  there 
must  be  the  intent  to  commit  murder. 
The  intent  is  said  to  be  the  gist  of  the  of- 
fense, and  all  the  authorities  concur  in 
holding  that,  without  a  sufficient  allega- 
tion and  proof  of  such  inteut,  there  can  be 
no  conviction  for  the  aggravated  assault. 
1  Whart.  Crim.  Law,  §  641 ;  2  Bish.  Crim. 
Proc.  §§  77,  651 ;  State  v.  Neal,  37  Me.  4(58. 
There  is  nothing  better  settled  in  the  law 
than  that  in  criminal  pleading  ail  the  facts 
necessary  to  constitute  the  offense  must 
be  charged  in  the  information,  and,  ap- 
plying that  rule  to  the  crime  attempted 
to  have  been  charged  in  this  cause.  It  will 
be  seen  that,  to  constitute  a  good  infor- 
mation, there  must  have  been  an  affirma- 
tive allegation  of  acts  constituting  an  as- 
sault, and  a  like  allegation  that  by  such 
acts  the  person  charged  intended  to  mur- 
der the  injured  party.  An  examination  of 
the  information  above  set  out  will  show 
that  the  only  place  therein,  where  intent 
is  at  all  mentioned,  is  In  the  formal  part 
where  the  name  of  the  alleged  offense  is 
given.  Can  such  a  simple  naming  of  the 
offense  be  said  to  charge  that  tbe  acts 
constituting  the  assault  were  committed 
with  the  necessary  Intent?  I  think  not. 
It  might  as  well  be  said  that  the  acts  con- 
stituting the  assault  were  sufficiently 
charged  in  the  same  clause,  as  include<l  in 
the  name  of  the  crime,  for,  as  we  have 
seen,  an  affirmative  allegation  of  the  in- 
tent is  equally  as  necessary  as  that  of  tbe 
assault.  Of  course,  no  one  would  contend 
that  tne  crime  of  assault  would  be  suffi- 
ciently charged  by  simply  naming  it  as 
the  offense  which  bad  been  committed, 
without  In  any  way  setting  out  the  facts 
constituting  the  same,  and  I  think  it 
equally  clear  that  the  simple  naming  of  the 
Intent  as  a  part  of  the  name  of  the  crime 
is  likewise  insufficient.  When  the  prose- 
cutor says  that  lie  charges  the  defendant 
with  the  crime  of  an  assault  with  Intent 
to  commit  murder,  the  most  liberal  sys- 
tem of  pleading  will  not  allow  such  alle- 
gation to  be  treated  as  an  affirmative  al- 
legation that  an  assault  has  been  com- 
mitted, and  that  the  defendant  in  doing 
the  acts  constituting  the  assault  did  them 
with  the  Intent  to  commit  murder.  Tbe 
only  crime  charged  in  the  information  is 
that  of  assault,  and  the  court  should  have 
imposed  sentence  therefor  only.    The  sen- 
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tence  to  Imprisonment  for  the  term  of 
three  yenra  waa  beyond  the  power  of  the 
court  to  impuae  for  Buch  crime,  and  there- 
fore was  unwarranted.  Such  heing  the 
condition  of  the  cause,  counael  for  appel- 
lant contenda  that  this  court  should  not 
only  reverse  the  judgment  and  sentence, 
bnt  should  remand  the  cause,  with  instruc- 
tlons  to  discharge  the  defendant.  I  do 
not  think  that  such  should  be  the  result 
of  the  appeal.  When  a  crimnal  cause 
brought  here  by  the  defendant  on  appeal 
Is  reversed,  the  usual  result  Is  only  to  have 
the  cause  remanded,  with  Instructions, ex- 
press or  implied,  to  correct  the  error,  and 
then  proceed ;  and  the  fact  that  the  de- 
fendant has  pending  the  appeal  been  con- 
fined has  no  legal  bearing  upon  the  after 
proceedings.  As  a  matter  of  fact,  how- 
ever, the  courts  usually  take  into  consid- 
eration all  the  circumstances  of  the  case 
in  imposing  punishment,  and,  as  one  of 
each  circumstances,  the  time  defendant 
has  been  in  ]ail.  When  an  appeal  Is  taken 
the  finality  of  the  Judgment  is  suspended, 
and,  if  such  appeal  results  in  a  reversal, 
the  cause  stands  as  though  no  Judgment 
had  been  rendered.  For  these  reasons  I 
think  that  the  cause  shonld  be  reversed 
and  remanded,  with  instructions  to  the 
court  below  to  sentence  the  defendant  as 
upon  conviction  for  simple  assault. 

Andkrs,  C.  J.,  and  Scott,  Ddnbab,  and 
8TU.KB,  J  J.,  concor. 


(2  Wasb.  St.  394)         

Kbnton  ▼.  Knipb  et  ah 
(Supreme  Court  of  WiuhtngUm.  June  8, 1891.) 
Estoppel — Recorded  Plat»— Streets. 
Where  a  recorded  plat  shows  the  lots, 
streets,  and  alleys  without  showing  that  any  oi 
them  are  below  high  tide,  the  purchaser  of  a  lot 
lying  partially  below  liign  tide  cannot  enjoin  the 
ose  of  a  platted  street  which  is  wholly  below  the 
line  of  hi«;h  tide  in  front  of  his  lot  and  between 
other  platted  lots  lying  wholly  below  high  tide. 
Btilbs,  J.,  dissenting. 

Appeal  from  district  court,  third  district. 

Howe  &  Corson  and  Flticb,  Snook  &  Glas- 
gow,for  appellant.  Thomas  Burke  andC. 
H.  B&nford,  {Andrew  lVooc?«,  of  counsel,) 
for  appellees. 

HoYT,  J  The  discussion  in  this  case 
has  extended  over  a  broad  range.  Nearly 
every  question  connected  with  the  subject 
of  tide  or  shore  lands,  and  the  rights  of 
riparian  or  littoral  proprietors  thereto, 
has  been  ably  briefed  and  argued  by  coun- 
ael  for  the  respective  parties.  Also  the 
questions  growing  out  of  the  making  and 
recording  of  town  plats,  and  the  effect  of 
the  same,  have  been  likewise  presented. 
The  conclusions  to  which  we  have  come 
as  to  this  second  matter  will  make  it  un- 
necessary for  us  to  decide  the  questions 
presented  by  the  former,  and,  as  they  have 
been  lately  considered  by  this  court  in 
cases  where  a  decision  thereof  was  neces- 
sary, we  shall  here  say  nothing  In  regard 
thereto.  The  facts,  so  far  as  they  are  nee. 
essary  to  the  decision  of  this  case,  are  sub- 
•tantlally  as  follows:  Arthur  A.  Denny 
made  and  recorded  his  plat  of  an  addition 
to  the  city  of  Seattle,  upon  which  certain 
lots,  streets,  and  alleys  appeared,  and 
were  sutUciently  described  to  show  the  in- 


tention of  the  maker  dt  tbe  plat  th  regard 
thereto.  It  nowhere  appeared  upon  snch 
plat  where  the  line  of  ordinary  high  tide 
was.  On  the  contrary,  so  far  as  could  be 
gathered  therefrom,  all  the  territory  cov- 
ered by  said  plat  was  upland.  As  a  mat- 
ter of  fact,  however,  the  line  of  ordinary 
high  tide  so  crossed  said  plat  that  a  por- 
tion of  lots  6  and  7,  hereinafter  mentioned, 
were  above  the  line  of  ordinary  high  tide, 
and  the  remainder  of  such  lots,  and  all  of 
lots  6  and  8,  together  with  the  alley  divid- 
ing the  same,  were  below  snch  line.  After 
the  making  and  recording  of  said  plat  the 
said  Denny  sold  and  conveyed  to  plaintlQ 
herein  lots  6  and  7,  In  block  U,of  said  plat, 
after  which  said  Denny  sold  and  conveyed 
lots  6  and  8,  in  said  block,  and  said  defend- 
ants, by  mesne  conveyances,  b?canie  pos- 
sessed of  the  title  thereby  conveyed.  Un- 
der said  last-named  conveyance  from  Den- 
ny, possession  was  taken  and  improve. 
ments  made  on  said  lots  6  and  8,  and  the 
alley  dividing  those  lots  from  the  lots  of 
plaintiff  was  planked  over  and  used  as  a 
street  several  years  before  the  commence- 
ment of  this  action.  Under  these  circum- 
stances we  do  not  think  it  lies  in  the 
month  of  the  plaintiff  to  object  to  such  im- 
provements as  being  au  infringement  up- 
on his  rights  as  a  littoral  proprietor.  The 
effect  of  the  plat  made  by  Mr.  Denny  was 
to  separate  the  tract  thereby  covered  into 
distinct  lots  having  definite,  ascertained 
boundaries,  and  into  streets  and  alleys 
as  marked  upon  said  plat,  and  to  vest  in 
the  public  such  streets  and  alleys  for  the 
purposes  therein  designated.  That  such 
would  be  the  eff«ct  as  to  such  streets  and 
alleys  if  the  territory  covered  whs  upland, 
and  owned  by  said  Denny,  is  conceded, 
but  it  is  contended  that,  as  he  had  no  title 
to  the  land  below  the  line  of  ordinary 
high  tide,  his  plat,  so  far  as  it  purported 
to  cover  such  lands,  was  absolutely  void 
for  any  and  every  purpose.  With  this 
contention  we  cannot  agree  so  far  as  Mr. 
Denny  himself  is  concerned.  It  is  perhaps 
true  that  as  to  any  body  having  rights  ad- 
verse to  him  such  would  be  the  eHect,  but 
it  does  not  lie  in  his  mouth  to  say  that 
that  which  he  has  made  of  record  is  a  nul- 
lity. He  Is  estopped  by  themakingof  such 
plat  from  alleging  its  invalidity,  and  so 
far  as  he  is  concerned  would  not  be  beard 
to  comploin  of  the  use  by  the  public  of  the 
territory  covered  by  streets  and  alleys,  es- 
pecially after  the  same  had  been  taken 
possession  of  and  improvements  thereon 
made.  This  being  the  condition  of  Mr. 
Denny,  and  his  relation  to  the  title  of  the 
lots  bounded  and  described  In  said  plat, 
ne  think  that  one  purchasing  lots  from 
him,  by  reference  to  said  plat,  could  ac- 
quire no  better  title  than  he  had.  Of 
course,  if  one  could  acquire  title  independ- 
ent of  or  adverse  to  that  represented  by 
Mr.  Denn.v  at  the  time  of  tbe  making  of 
tbe  plat  this  reasoning  would  not  obtain; 
but  such  is  not  the  condition  ol  plaintiff. 
Whatever  title  he  has  he  obtained  from 
Mr.  Denny,  and  we  think  it  elementary 
that  under  the  circumstances  of  this  case 
he  conld  get  no  better  title  than  that  of 
his  grantor.  A  deed  conveying  property 
by  reference  to  a  plat,  or  map  thereof, 
adopts  such  plat  or  map  as  a  part  of  sa(^ 
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deed,  and  one  purchasing  tberennder  be- 
comes bound  by  the  boundaries  of  the  lot 
purchased  as  they  appear  on  said  plat  or 
map.  Applying  this  rule  to  the  case  at  bar, 
it  will  be  seen  that  the  plaintiff  herein  did 
not  purchase  lots  bounded  by  tide-water, 
but  those  bounded  by  a  definite  and  de- 
fined Hoe  120  feet  from  the  front  of  said 
lots,  so  that  the  lots  he  purchased  wore 
bounded  and  concluded  on  the  one  side  by 
Front  street,  and  on  the  other  side  by  the 
all^y  next  westerly  thereof,  and  we  think 
}m.  is  estopped  by  such  fact  from  claiming 
any  rijrhts  beyond  such  boundaries  as 
against  the  rigiits  of  the  public  in  said  al- 
ley, and  of  those  in  possession  of  the  lots 
beyond  such  alley.  Unaided  by  sncti  plat, 
his  deed  is  uncertain  and  void.  Aided  by 
it,  it  becomes  avaUd  deed,  but  of  a  lot  with 
definite  boundaries,  and  lie  must  be  bound 
thereby.  Tt  follows  that  the  plaintiff  is 
not  entitled  tu  the  relief  prayed  tor,  and 
the  decision  of  the  lower  court  in  so  hold- 
ing must  be  afilrmed,  and  it  is  so  ordered. 

Dunbar  and  Scott,  JJ.,  concur. 

Andbrs,  C.  J.    I  concur  in  the  result. 

Stiles,  J.,  (disseDting.)  Both  parties 
In  this  cane  assumed  that  the  riparian 
right  of  wharfage  existed  when  the  action 
was  commenced.  Sabstantlally  their  on- 
ly difference  on  that  subject  was  that  the 
appellant  took  the  position  tliat  sucli 
rights  were  not  severable  from  the  owner- 
ship of  the  upland  excepting  by  a  convey- 
ance clearly  showing  that  to  be  the  pur- 
pose of  the  grantor.  The  appellee,  on  the 
other  hand,  claimed  that  any  deed  de- 
scribing upland,  or  upland  and  shore 
land,  by  uietes  and  bounds,  though  the 
high-water  mark  In  either  case  should  be 
the  actual  boundary,  was  sufficient  (or 
tlie  severance  ot  the  right  of  wharfage  and 
access  to  the  sea  from  the  upland.  From 
the  opinion  of  the  court  it  does  not  ap- 
pear clearly,  as  the  fact  was, that  the  land 
owned  by  Denny  constituted  a  mere  strip  of 
some  40  feet  in  width  between  Front  street 
on  the  east  and  tiie  line  of  mean  high  wa- 
ter on  the  west.  This  strip  seems  to  have 
been  a  remnant  left  after  the  original  plat 
of  lands  owned  by  Denny  had  been  filed, 
and  which  he  thereafter  undertook  to 
subdivide  into  lots.  His  plat  was  in  the 
usual  form,  and  had  nothing  upon  it 
which  indicated  that  there  was  any  navi- 
gable water  embraced  within  its  limits. 
To  the  westward  of  the  line  of  high  wa- 
ter, and  120  feet  from  Front  street,  he 
noted  on  liis  plat  what  appeared  to  be  an 
open  strip,  but  without  any  designation 
upon  it  that  it  was  to  be  an  alley,  and  to 
the  westward  of  that  other  lots  were  not- 
ed, and  numbered  the  same  as  those 
which  embraced  the  upland.  Kenyon 
met  Denny  In  Olympla,  before  the  former 
had  ever  seen  the  plat,  and  spoke  to  him 
about  the  purchase  of  some  of  his  "  water 
lots."  Denny  told  him  he  would  'eserve 
him  two..  Afterwards,  in  pursifian«e  of 
this  conversation,  Denny  executed  to 
Kenyon  a  conveyance  of  lots  6  and  7  in 
one  of  these  platted  blocks.  Across  these 
lots,  from  north  to  south,  the  meander 
line  extended.    It  does  not  appear  wheth- 


er Kenyon  had  at  any  time  seen  Denny's 
plat.  Kenyon  went  into  possession  of  the 
two  lots  by  his  tenant,  and  erected  upon 
the  lots,  and  extending  therefrom  over 
the  shore  some  60  feet,  a  building  on  piles, 
and  used  the  building  thus  erected  to  the 
time  of  the  commencement  of  this  suit. 
The  appellee  took  from  Denny  a  quitclaim 
deed  of  lots  5  and  Son  thesameplat,  which 
lots  were  immediately  to  the  westward 
and  in  front  of  the  lots  of  the  appellant. 
The  appellee  thereafter  (and  just  when  is 
not  discernible)  extended  southward  from 
other  lots,  in  the  same  block  which  he 
had  purchased  from  Denny  in  like  man- 
ner, a  wharf  over  the  area  of  lots  5  and  8. 
Tills  action  was  brought  to  abate  what 
appellant  conceived  to  be  both  a  public 
and  a  private  nuisance  in  front  of  his  lots 
and  of  his  building  and  premises.  I  am 
unable  to  understand  upon  what  princi- 
ple, in  the  light  of  the  decision  of  thiscourt 
In  the  case  of  Eisenbacb  v.  Hatfield,  26 
Pac.  Rep.  5.S9,  the  position  is  now  taken 
that  the  appellant's  main  contention  was 
not  a  good  one.  In  thatcase  it  was  decid- 
ed— First,  that  a  riparian  owner  now  has 
no  rights  whatever  as  against  the  state 
or  its  grantee  or  licensee  beyond  the 
boundary  of  his  land ;  and,  secondly,  that 
the  act  ot  1854  was  merely  a  permissive 
license  which  is  not  available  unless  it 
had  been  taken  advantage  of  by  the  shore 
owner  before  the  adoption  ot  the  consti' 
tution.  This  ruling  denies  any  claim  that 
Denny  might  have  bad  that  he  had  any 
right  whatever  beyond  his  shore  line,  ex- 
cepting as  a  licensee,  under  the  act  of  1854. 
He  took  no  advantage  ot  that  license, 
and  had  no  title.  Interest,  or  claim  what- 
ever in  the  waters  or  the  soil  beneath 
them  beyond  the  line  ot  his  land  at  the 
time  he  filed  his  plat.  His  plat,  therefore, 
was  utterly  void  for  every  purpose  as  to 
all  that  part  otit  which  extended  beyond 
the  upland;  and  now  to  say  that,  not- 
withstanding be  was  not  the  owner  ot 
any  land  beyond  the  water  line,  neverthe- 
less he  could,  by  the  mere  filing  of  a  pint, 
exercise  an  authority  which  would  not 
only  dedicate  a  street  or  alley  out  in  the 
water,  but  also  reserve  to  himself  a  title 
or  a  right  still  further  in  the  water,  which 
he  could  convey  to  a  grantee  by  a  quit- 
claim deed.  Is  incomprehensible  to  me.  It 
was  not  decided,  nor  do  I  think  it  was  in- 
tended to  be  intimated,  in  the  case  of 
Eisenbach  v.  Hatfield,  that  the  owner  ol 
upland,  who  had  availed  himself  of  the 
act  of  1854  by  erecting  a  structure  in  the 
nature  ot  a  wharf  from  his  land  into 
the  water,  coidd  not  prevent  a  mere 
stranger,  such  as  was  the  appellee,  who 
confessedly  acquired  no  title  whatever 
from  Denny,  from  creating  a  nuisance  in 
front  of  him  towards  the  deep  water. 
The  effect  of  this  decision  in  to  say  that 
Denny,  by  his  mere  plat,  could  set  aside 
the  act  of  1S54,  and,  while  giving  to  Ken- 
yon more  than  the  act  of  1854  contemplate- 
ed  up  to  the  west  line  of  his  lots,  could  ab^ 
solutely  deprive  him  from  going  there- 
from to  the  deep  water.  In  a  word,  this 
court,  having  rejected  all  forms  ol  rlparlt 
an  rights,  now  concedes  to  a  shore  owner 
prior  to  the  constitution  rights  which 
have  never  been  conceded  to  bini  outside 
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of  Rhode  Island  and  Minnesota,  where  he 
Is  Baid  to  have  sabittantially  the  whole 
tlUe  to  deep  water. 

T  think  the  court  ia  entirely  mistalcen  bh 
to  thecRect  of  Buch  a  plat.  Section  2328 
and  follnwlDK  sei-tlons  of  the  Code  do  not 
say  who  may  malie  or  file  a  plat  of  a 
town,  but  Blmply  provide  that  whoever 
shall  thereafter  lay  off  any  town  shiill, 
previous  to  the  sale  of  any  lots,  record  a 
plat,  and  that  the  effect  of  such  a  plat 
shall  be  to  all  intents  and  purposes  the 
same  as  a  qnitclaim  deed.  Now,  it  is  the 
first  principle  of  platting,  that  the  one 
who  plats  must  be  the  owner  in  fee  of  the 
land  platted.  Says  .\ngell  on  Highways, 
(section  132:)  "Uedicution  is  au  appro- 
priation of  land  to  some  public  use,  made 
by  the  owner  of  the  fee;"  and  in  section 
ISrt:  "A  primary  condition  of  every  valid 
dedication  is  that  it  shall  be  made  by  the 
owner  of  the  fee. "  Herman  on  Estoppel, 
(section  1143,)  says:  "A  primary  condi- 
tion of  every  valid  dedication  is  tbat  it  shall 
be  made  by  the  owner  of  the  fee,  or  of  an 
estate  therein. "  In  Liee  v.  Lake,  14  Micb. 
12,  Judge  CooLET  said:  "The  plat  put  in 
evidence  was  made  by  Brooks  and  Crane 
at  a  time  when  they  do  not  appear  to 
have  had  any  interest  in  the  land,  and  if 
the  execution  [nf  the  plat]  had  been  in  all 
respects  in  due  form  it  could  not  have  had 
the  effect  which  the  statute  gives  to  plats 
executed  and  acknowledged  under  its  pro- 
visions. The  statute  then  la  force  provid- 
ed for  the  milking,  acknowledging,  and 
recording  of  town  plats  by  the  proprie- 
tors, and  it  is  impossible  to  give  the  pecul- 
iar statutory  effect  of  a  present  convey- 
ance to  a  plat  made  by  persons  who  at 
the  time  had  no  title  to  convey,  even 
though  they  may  have  afterwards  become 
the  o w  ners.  And  as  the  healing  act  of  1830 
was  confined  in  its  scope  to  Imperfect  ac- 
knowledgments, It  could  not  give  effect  to 
A  plat  which  no  acknowledgment  conld 
have  made  effectual  at  the  time  it  was 
made."  This  decision  was  concurred  in 
by  Judges  Christianoy  and  Campbkll. 
The  case  of  Hoole  v.  Attorney  General, 
22  Ala.  19U,  is  considered  a  leading  case  up- 
on this  subject,  and  therein  the  court  held 
not  only  that  it  must  be  the  owner  of  the 
fee  who  could  make  a  lawful  dedication 
wliich  the  state  even  could  take  advan- 
tage of,  but  that  if  the  land,  at  the  time 
of  the  attempted  dedication,  was  covered 
by  a  mortgage,  that  the  mortgagor  could 
not  dedicate  without  the  acquiescence  of 
the  mortga(t:ee.  In  Baugan  v.  Mann,  50 
111.  492,  which  was  an  injunctinn  to  pre- 
vent one  who  held  title  under  Sprague, 
who,  it  was  alleged,  had  dedicated  an  al- 
ley In  the  rear  of  appellee's  premises,  it 
was  said:  "The  evidence  fails  to  show 
title  in  Sprague.  Unless  he  owned  the  fee 
be  could  make  no  dedication  to  public  use. 
A  primary  condition  of  every  valid  dedi- 
cation is  that  it  must  be  made  by  the 
owner  of  the  fee. "  In  Porter  v.  Stone,  51 
Iowa,  373,  ]  N.  W.  Rep.  601,  thecourtsaid : 
"The  party  who  lays  out  a  town-site,  the 
effect  of  which  is  to  donate  to  the  public 
streets,  alleys,  and  public  grounds,  must 
of  necessity  have  some  title  to  the  proper- 
ty to  be  affected  by  his  act.  A  grant  to 
the  public  is  not  eBtablisbed  by  simply 


showing  that  a  town-site  has  been  laid 
out.  The  party  claiming  benefits  of  a 
grant  must  go  further,  and  show  the  title 
of  the  party  laying  out  the  town,  and 
thus  undertaking  to  make  the  grant. "  In 
Leland  v.  City  of  Portland,  2  Or.  47,  where 
the  question  was  whether  a  dedication 
of  land  in  front  of  the  city  of  Portland, 
between  the  "Willamette  river  and  the 
westerly  side  of  the  street,  which  was 
made  before  September  27,  IS-IO,  wasof  any 
validity,  the  court  said  :  "The  next  ques- 
tion presented  is,  did  the  court  below  err 
In  refusing  to  instruct  the  jury  that  a  ded- 
ication of  the  property  in  question,  to  be 
binding,  and  to  divert  the  title  from  the 
donor  to  the  public,  must  have  been  since 
the  27th  day  of  September,  1850?  I  regard 
this  question  as  settled  by  the  case  o! 
Lowusdale  v.Parrish,  21  How.  290.  which 
casearoseon  the  question  of  thededication 
of  the  levee  in  the  same  city  of  Portland, 
and  by  these  same  proprietors  of  a  town- 
site,  and  was  governed  by  thesameconsid- 
eratlons  in  this  respect  as  govern  thlscaHC, 
where  it  was  held  that  a  dedication  made 
prior  to  act  of  September  27,  1850,  was 
void  for  want  of  any  title  in  the  donors 
at  the  time  of  dedication,  the  title  then 
being  in  the  United  States."  In  England 
the  rule  has  been  the  same,  the  leading 
case  being  Wood  v.  Veal,  5  Bam.  &  Aid. 
454,  where  it  was  held  that  a  tenant  for 
99  years  could  make  no  dedication  to  tlie 
public,  nor  could  any  one  else  excepting 
the  owner  in  fee.  The  latest  case  upon 
this  subject,  and  one  which  is  almost  ex- 
actly the  same  as  the  case  at  bar,  is  that 
of  Huge  V.  0.vster,  etc.,  Co.,  25  Fla.  656,  6 
South.  Rep.  489.  It  seems  that  the  origi- 
nal plat  of  the  city  of  Appalacblcola.  lo- 
cated on  the  bay  of  that  name,  showed 
an  open  space,  which  was  denc^minated 
on  the  plat  "Florida  Promenade, "  and  it 
was  contended  by  the  owner  of  land  in 
the  neighborhood  that  the  dedication  of 
the  promenade  carried  with  it  the  right  to 
the  public  to  have  the  waters  of  the 
bay  in  front  kept  clear  of  all  obstructions. 
The  court  said :  "  The  de<lication  of  the 
promenade  by  the  Appalachicola  Land 
Company  was  more  than  fifty  years  ago. 
What  right  had  the  company  to  make  a 
dedication  extending  into  the  bay?  Even 
if  the  promenade  reached  the  bay,  ttie 
company  had  no  right  in  the  submerged 
lands  thereof,  and  could  not  dedicate 
these.  Admitting  that  accretions  to  the 
soil  of  the  promenade  had  become  a  part 
of  it,  that  was  a  contingency  which  did 
not  authorize  the  dedication  of  lands  un- 
der the  water  in  front  of  the  promenade. " 
Denny's  plat  was  good  to  the  water's 
edge  Beyond  that  it  was  void.  Even 
Denny  himself  was  not  estopped  to  say  as 
much.  In  such  cases  there  is  no  question 
of  estoppel.  The  real  question  is,  do  the 
facts  show  a  dedication  either  statutory 
or  common  law?  Hayes  v.  Livingston,  M 
Mich.  394.  Having  had  absolutely  no  ti- 
tle, or  shadow  or  claim  of  title,  the  maker 
of  the  plat  was  free  to  deny  it  at  any 
time,  and  so  could  any  of  his  grantees  of 
the  upland,  although  their  deeds  purport- 
ed to  convey  something  which  had  an  ex- 
istence. Perhaps,  on  the  whole  case,  the 
Judgment  of  the  court  is  riglit,  h^^y:ef,^ 
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«R  there  was  evidence  tending  to  show 
laches  on  the  part  of  Kenyon  in  proBecut- 
ing  bis  BDlt  for  Injunction  until  the  Btruct- 
■vree  he  complained  of  bad  been  erected 
■and  used  for  a  considerable  period,  and 
un  tblB  ground  I  can  concur. 


(2  Wash.  St  405)        

Dbarbobn  t.  M0B1.N  et  al. 
(Supreme  Court  of  ITasTvtnoton.    June  3, 1891.) 
Appeal  from  superior  court,  King  county;  I.  J. 

LlCHTENBEKO,  JuOge. 

Odle  &  Fay,  for  appellant  Siruve,  Ilainet  3t 
Mcilicken,  for  appellees. 

HOTT,  J.  The  court  belonr,  in  deciding  this 
case,  gave  the  same  effect  to  a  town  plat,  part  of 
which  covered  upland  and  part  tide-land,  that 
we  have  given  in  the  case  of  Kenyon  v.  Knipc, 
37  Fac.  Rep.  227,  (just  decided,)  and  it  follows 
that  Its  decision  must  be  affirmed,  and  it  will  be 
so  ordered. 

OuNBAB  and  Soott,  JJ.,  oonoor. 

AiwsBS,  CS.  J.    I  concur  in  Uie  resnlt 

Stiles,  J.,  (distentfng.)  This  case  was  com- 
menced in  September,  1889,  before  the  constitu- 
tion went  into  effect,  and  by  his  complaint  the 
appellant  showed  that  he  was  the  owner  in  fee 
and  in  possession  of  certain  property  in  Flum- 
mer's  aiddition  to  the  dty  of  Seattle,  and  that 
his  land  extended  to  and  upon  the  waters  of  El- 
liot bay,  a  navigable  arm  of  the  sea.  He  further 
showed  that  defendants  were  driving  piles  and 
erecting  other  obstructions  between  him  and  the 
deep  water.  Other  allegations  made  a  good  com- 
plaint, conceding  that  the  defendants  were  mere 
trespassers  without  rights  in  themselves.  A  de- 
murrer to  the  complaint waa  sustained,  and  judg- 
ment went  against  the  appelianL  from  which 
judgment  this  appeal  was  taken.  I  am  unable  to 
see  why,  under  the  decision  in  the  case  of  Eisen- 
bach  V.  Hatfield,  (Wash.)  26  Pao.  Rep.  539,  and 
that  of  Kenyon  v.  Knipe,  87  Pao.  Rep.  237.  the 
demurrer  should  not  have  been  overruled  unless, 
as  seems  to  be  hinted  at  in  the  briefs  on  both 
sides,  the  court  below  loolced  beyond  the  record 
in  the  case,  and  considered  that,  inasmuch  as  the 
plaintiff's  property  was  shown  to  be  certain  lots 
and  blocks  in  the  city  of  Seattle,  there  must  be 
other  lots,  blocks,  and  streets  beyond  him,  cov- 
ering part  of  the  tide-lands,  and  which  were  also 
embraced  in  Piummer's  addition.  This  feature 
was  not  in  the  case,  and  was  not  disclosed  by 
plaintiff's  complaint.  The  suit  having  been  com- 
menced before  the  constitution  became  operative, 
and  before  any  subsequent  laws  on  the  subject 
were  passed,  I  think  appellant  was  entitled  to 
have  some  relief  uuder  the  pleadings,  even  under 
the  holdings  of  this  court  in  the  cases  above  men- 
tioned. Van  Dolsen  v.  Mayor,  eta,  17  Fed.  Rep. 
817. 


(2  Wash.  St  491) 

Parrish  v.  Reed,  Aaditor.i 
(Suprtme  Court  of  WashingUm.  June  26, 1891.) 
MiNiKO  BuBEAU— Powers— Gkolooical  Bdbvbt. 
The  act  (Laws  Wash.  1889-90,  p.  249)  creat- 
ing a  mining  bureau,  and  defining  its  duties, 
does  not  authorize  the  bureau  to  direct  or  super- 
intend a  geological  survey  of  the  state ;  nor  does 
the  act  of  March  7,  1891,  appropriating  (50,000 
for  a  geolo)>ical  and  mineralogical  survey  of  the 
state,  authorize  the  mining  bureau  to  expend  the 
money.    Stilbb,  J.,  dissenting. 

Application  for  mandamma. 
D.  E.  Bailey,  Wm.  S.  Cbunb,  and  B.  F. 
DenuiaoB,  for  petitioner. 

Andrrs,  C.  J.    This  is  an  application 
br  the  plaintiff,  upon  motion  and  afflda- 
^Beiieariag  denied. 


▼It,  for  a  writ  of  mandats  commanding 
the  respondent,  who  to  state  auditor,  to 
draw  his  warrant  npon  the  state  treaBnr- 
er  in  favor  of  plaintiff  for  the  payment  of 
a  voucher  certified  to  by  the  president  and 
secretary  of  the  mining  bureau  for  $150, 
alleged  to  be  due  and  owing  to  plaintiff 
forservlces  as  assistant  state  geologist  for 
the  month  of  May,  1891.  It  appears  from 
the  aftldavit  accompanying  this  motion 
that  the  mining  bureau,  nt  a  regular  meet- 
ing held  at  Olympia,  on  April  9, 1S91,  at 
which  a  majority  of  its  members  was 
present,  directed  a  geological  survey  of 
the  state  to  be  made,  and  that,  in  for- 
therance  of  that  determination,  at  a  sub- 
sequent regular  meeting,  held  on  April  20, 
1891,  the  said  mining  bureau,  by  a  major- 
ity of  its  members,  employed  the  plaintiff, 
the  said  H.  E.  ParrlBh,  to  perform  labor 
and  services  In  the  field  in  assisting  to 
make  such  survey,  at  a  compensation  of 
fl60  per  month,  payable  monthly;  that. 
In  pursuance  of  said  employment,  the 
plaintiff  performed  labor  and  services  in 
the  field  in  assisting  to  make  such  survey 
during  the  entire  month  of  May,  1891; 
that  at  a  regular  meeting  held  at  Olympia 
on  June  13,  1891,  the  said  mining  bureau 
examined,  audited,  and  allowed  the  vouch- 
er, bill,  and  claim  of  plaintiff  for  his  said 
servlceB  during  said  month,  which  vouch- 
er, bill,  and  claim  amounted  to  the  sum 
of  fl50,  no  part  of  which  has  been  paid; 
and  that  the  same,  after  having  been  so 
examined,  audited,  and  allowed,  and  after 
having  been  indorsed  and  signed  by  the 

g resident  and  secretary  of  the  said  mining 
ureau  as  correct,  was  presented  to  the 
respondent  at  bisofSce  in  the  city  of  Olym- 
pia, and  a  warrant  therefor  upon  the 
state  treasurer  demanded  of  said  auditor, 
who  refused  to  draw  any  warrant  there- 
for, and  rejected  said  voucher.  It  further 
appears  from  the  said  afildavit  that  the 
reasons  assigned  by  the  respondent  for 
rejecting  the  voucher  and  refusing  to  draw 
a  warrant  upon  the  state  treasurer,  as  re> 
quested  by  plaintiff,  were  "that,  upon  an 
examination  of  the  law  creating  a  mining 
bureau,  and  defining  its  duties,  approved 
February  25. 1890, 1  fail  to  find  any  provis- 
ion whereby  it  is  authorised  to  superin- 
tend a  geological  survey  of  the  Btate,  or 
is  given  ths  power  to  audit  the  claims  in- 
curred by  parties  engaged  in  the  perform- 
ance of  such  service;"  and  that  "the  pro- 
vision in  the  general  appropriation  act  of 
March  7,  1891,  making  an  appropriation 
for  a  geological  and  mineralogical  survey 
of  the  state,  does  not  designate  any  officer 
or  commission  whose  duty  it  shall  be  to 
expend  the  same;  and  I  a ra  therefore  of 
the  opinion  that  the  appropriation  herein 
referred  to  cannot  be  drawn  until  further 
leKlslatinn  has  been  had  npon  the  sub- 
ject." From  the  foregoing  it  is  apparent 
that  the  controversy  in  this  case  Is  simply 
the  result  of  a  difference  of  opinion  be- 
tween the  plaintiff  and  respondent  as  to 
the  powers  and  duties  of  the  mining  bu- 
reau, as  defined  and  prescribed  by  law. 
It  waB  the  manifest  duty  of  the  auditor  to 
draw  the  warrant  demanded  by  plaintiff, 
if  there  is  any  law  authorizing  the  issue  of 
the  same,  and  if  the  claim  or  voucher  of 
the  plalntiB  is  properly  aiullted  and.  Al. 
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lowed ;  but,  if  there  Is  no  such  law,  then 
Buch  refoBal  was  In  every  Benne  proper, 
and  strictly  in  accordance  with  his  ofticial 
doty.  See  Laws  188»-90.  p.  637,  §  6.  As 
has  been  fleen,  the  respondent  claims  that 
no  provision  has  been  made  by  the  legis- 
lature authorizinj»  the  mining  bureau  to 
direct  or  superintend  a  geological  and 
mineral ogica I  survey  of  the  state,  or  to 
audit  or  allow  any  claim  against  the 
state,  incurred  by  parties  engaged  in  the 
performance  of  such  service.  The  powers 
and  duties  of  the  mining  bureau  are  de- 
fined in  the  act  of  the  legislature  entitled 
"An  act  to  create  a  raining  bureau,  and 
to  define  Its  powers  and  duties,  and  de- 
claring an  emergency,"  approved  Febru- 
ary 2o,  1890,  (Laws  1889-90,  p.  249,)  and 
are  as  follows:  "Sec.  3.  It  shall  be  the 
duty  of  the  mining  bureau  to  collect  relia- 
ble statistical  information  concerning  the 
production  and  reduction  of  all  precious 
and  useful  minerals  of  this  state,  and  ex- 
amine the  different  processes  for  the  treat- 
ment of  ores  used  In  the  state;  to  inquire 
into  the  merits  of  other  processes  alleged 
or  demonstrated  by  pra';tical  experience 
elsewhere  to  be  the  most  successful ;  to  in- 
Huire  into  the  relative  merits  of  the  vari- 
ous inventions,  machines,  and  mechanical 
contrivances  now  in  use,  or  which  may 
hereafter  be  introduced  for  mining  and 
metallurgical  purposes;  to  keep  oa  file  In 
their  office  reports  and  papers  which  may 
be  published  from  time  to  time,  and  all 
correspondence  on  the  subject  of  mines 
and  milling  and  reducing  ores,  with  the 
view  of  eliciting  and  collecting  such  infor- 
mation for  the  public  use.  Tlioy  shall  ad- 
dress circulars  to  corporations  and  indi- 
viduals engaged  in  miuing,  and  shall  cor- 
respond with  tiie  school  of  ndnes  in  other 
states  in  reference  to  the  mining  and  met- 
allurgical interests.  They  shall  make  a 
report  to  the  governor,  for  transmission 
to  the  legislature,  of  the  operations  of  the 
bureau  on  or  before  the  fifteenth  day  of 
January  in  each  year  for  the  year  ending 
on  the  thirty-flrst  day  of  December  of  the 
preceding  year,  which  report  shall  contain 
all  statements  of  accounts,  money  received 
and  expended,  statistics,  and  other  infor- 
mation which  may  tend  to  promote  the 
development  of  the  mlneralr)gical  re- 
sources of  the  state,  and  such  other  re- 
ports from  time  to  time  as  they  may 
deem  necessary.  They  shall  examine, 
audit,  and  allow  all  bills  which  relate  to 
expense  of  money  received  by  <»r  appropri- 
ated for  this  purpose.  They  shall  co-op- 
erate with  the  bureau  of  statistics,  ngri- 
cnlture,  and  immigration.  They  shall  be 
allowed  to  euufloysuch  clerical  assistance 
as  may  be  necessary  to  carry  out  the  full 
intent  of  this  act."  Upon  a  critical  exami- 
nation of  this  act,  it  will  bo  seen  that  there 
is  no  expression  of  the  legislature  therein 
Indicating  an  intention  to  authorize  the 
mining  bureau  either  to  direct  or  superin- 
tend a  geological  or  mlneraloglcal  survey 
of  the  state, or  to  disburse  the  moneys  ap- 
propriated for  such  purpose.  It  is  simply 
authorized  to  collect  certain  reliable  sta- 
tistical information,  specified  In  the  act, 
and  to  <)xamine,  audit,  and  allow  nil  bills. 
which  relate  to  expenditure  of  money  re- 
ceived by  or  appropriated  for  that  par- 


pose,  the  expenses  under  its  provisions  bo 
ine  limited  to  $1,500.  Nor  do  we  think  the 
powers  or  duties  of  the  mining  bureau 
have  been  in  any  way  enlarged  or 
changed  by  any  provision  contained  In  the 
general  appropriation  act  of  March  7, 1891. 
By  that  act  the  sum  of  $50,(X)0  was  appro- 
priated "formatting  a  geological  and  uiin- 
ernlogical  survey  of  the  state,  and  malcing 
and  publishing  maps  and  reports  of  the 
same, "  but  theact  is  silent  as  to  the  meth- 
od or  agency  whereby  the  same  is  to  be 
expended.  Indeed,  if  the  legislature  had 
attempted  to  enlarge  or  define  the  powers 
and  duties  of  the  mining  bureau  in  the 
general  appropriation  act,  the  provision 
would  have  been  nugatory,  as  being  in 
contravention  of  that  portion  of  the  state 
constitution  which  declares  that  "no  bill 
shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  In  the  title."  Const. 
§  19,  art.  2.  It  was  no  doubt  the  inten- 
tion of  the  legislature  when  it  made  this 
liberal  appropriation  for  the  purpose  of 
ascertaining  and  thereby  assisting  in  the 
development  of  the  mineral  resources  of 
our  state,  to  further  provide  for  the  ex- 
penditure thereof,  and  it  is  probable  that 
It  intended  to  impose  that  dtity  and  re- 
sponsibility upon  the  mining  bureau.  But 
we  find  nowhere  in  the  law  any  express, 
or  even  implied,  indication  of  that  inten- 
tion. Owing  to  its  importance  and  its 
probable  effect  upon  the  mining  interests 
of  this  state,  we  have  carefully  considered 
this  case,  and  we  are  unable  to  resist  the 
conclusion  that  the  appropriation  above 
referred  to  cannot  be  disbursed,  or  war- 
rants thereon  legally  drawn,  without  fur- 
ther legislation  upon  the  subject.  It  fol- 
lows, therefore,  that  the  motion  of  the 
plaintiff  must  be  denied. 

Scott  and  Dunbar,  JJ.,  concur. 

Stiles,  J.,  (dlsannting.)  Section  26  of 
article  2  of  the  constitution  provides  that 
the  legislature  shall  dU'ect  by  law  in  what 
manner  and  In  what  courts  suits  may  be 
brought  against  the  state.  Upon  this 
subject  no  legislation  has  been  had,  and 
it  is  therefore  assumed  that  there  Is  no 
present  way  by  which  a  claimant  against 
the  state  may  have  his  rights  adjudicat- 
ed. In  the  present  case  the  petitioner 
claims  to  have  i)erformed  services  for  the 
state,  and  seeks  us  his  only  remedy  a  wnn- 
damvs  against  the  auditor.  Under  such 
a  state  of  facts  I  think  that  the  courts 
should  be  somewhat  liberal  in  the  grant- 
ing of  alternative  writs,  and  that  in  this 
case  the  alternative  writ  should  be  issued, 
as  it  is  only  after  the  issuance  of  the  alter- 
native writ  that  the  petitioner  has  any 
real  opportunity  to  have  his  cause  pre- 
sented by  counsel  and  argued  to  the  court. 
For  this  reason  I  do  not  agree  to  the  de- 
cision of  the  court,  and  express  no  opinloa 
on  the  merits  of  the  application. 

HoYT,  J.,  (conciirrln,s:.)  I  fully  concur  in 
what  has  been  said  by  the  chief  justice  In 
deciding  this  case,  and  I  do  not  desire  to 
add  anything  as  to  the  merits  of  the  con- 
troversy; but.  In  view  of  what  was  said 
by  the  attorneys  for  the  petitioner  a  t  the 
time  of  the  application  for  the  writ,  to  the 
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■effect  that  thf!>-  snpposed  the  alternative 
writ  would  Issue  almost  as  a  matter  of 
■course,  I  desire  to  say  a  word  as  to  the 
course  and  practice  ot  this  court  in  mat- 
ters ol  this  kind.  Tlie  writ  of  mandate  is 
not  a  writ  of  right  of  as  hl?h  an  order  as 
-a  writ  of  haheas  cnrpna.  Tlie  latter  writ 
l8,  of  course,  of  the  very  highest  right,  and 
Is  regarded  of  such  Importance  that  it  Is 
secured  and  protected  by  the  constitutions 
of  nearly  all  the  states.  Yet  even  the  writ 
of  habeas  coipvs  does  not  issue  as  a  mat- 
ter of  course.  The  facts  alleged  in  the  pe- 
tition therefor  must  be  such  that,  if  true, 
they  would,  in  the  opinion  of  the  court, 
warrant  the  discharge  of  the  petitioner. 
The  facts  stated  in  the  petition  are  taken 
as  true,  and  the  court  determines  there- 
from whether  ornotthey  would  warrant 
a  discharge  of  the  petitioner,  and  it.  in  its 
opinion,  they  would  not  do  so,  then  the 
courts  do  not  hesitate  to  refuMe  even  this 
writ  of  highest  right.  See  Church,  Hab. 
Corp.  §  99.  If  this  Is  true  as  to  the  writ  of 
habeas  corpna,\t  toWov/B  that  the  courts 
win  scrutinize  somewhat  carefully  the  al- 
legations of  the  petition  for  a  writ  of  man- 
date, which  is  not  a  writ  of  such  high 
right,  and  will  only  grant  the  alternative 
writ  when,  in  its  view  of  the  law,  the  facts 
stated  In  the  petition.  If  uncontradicted, 
will  authorize  the  issue  of  the  peremptory 
writ.  Such  has  been  the  practice  of  the 
courts  ot  nearly  all  the  states  of  this 
Union.  The  practice  of  this  court  has 
been  to  allow  counsel  for  the  petitioner 
at  the  time  he  makes  application  for  the 
alternative  writ  to  make  such  brief  sug- 
gestions  as  he  may  think  proper,  and  with 
such  suggestions  the  court  takes  the 
papers,  and  if,  in  Its  opinion,  a  prima  facie 
case  is  established,  orders  the  issue  of 
the  alternative  writ;  and  it,  in  its  opin- 
ion, such  petition  does  not  set  out  facts 
constituting  a  prima  facie  case  tor  the  is- 
sue of  the  mandatory  writ,  It  denies  the 
application  for  the  alternative  writ,  and 
dismisses  the  petition.  In  this  ease,  how- 
ever, the  court  realized  the  great  impor- 
tance of  the  questions  Involved,  and,  al- 
though upon  an  inspection  of  the  papera 
it  was  satisfied  that  a  prlmu  Atcfecase 
<  wasnotmade  out,  departed  from  Its  usual 
custom,  and  notitied  counsel  for  the  peti- 
tioner that  they  might  present  arguments 
In  support  of  the  petition,  which  was 
done;  and  able  counsel,  at  such  length  as 
they  saw  fit,  argued  as  to  the  sufficiency 
of  the  petition  to  warrant  the  issuing  of 
the  writ.  After  such  argument,  the  court 
being  still  of  the  opinion  that  the  petition 
did  not  state  facts  warranting  the  issue  of 
the  writ,  could  not  do  otherwise  than  re- 
fuse it.  It  cannot  be  held  that  the  legisla- 
ture intended  in  providing  for  writs  of 
mandate  that  any  person  simply  by  com- 
ing into  court  and  filing  a  petition  with- 
out any  merit  therein  could  properly  put 
a  public  officer  to  the  expense  of  employ- 
ing counsel  and  making  a  return  to  an 
alternative  writ  issued  upon  such  InsufB- 
clent  petition.  Besides,  in  this  case  the 
reasons  why  the  auditor  had  refused  to  do 
the  acts  sought  to  be  compelled  by  the 
petitioner  fully  appeared  in  the  petition, 
and,  in  the  opinion  of  this  court,  were 
warranted  by  the  law  of  the  case.    This 


being  so,  there  was  but  one  duty  for  the 
court  to  perform,  and  that  was  to  sus- 
tain  the  auditor  in  his  refusal  to  do  said 
acta. 


Ex  parte  Lowman  &  Hanford  Ijtation- 

EKY  &  Phintino  Co. 
ISupreme  Court  of  Washington.  June  12, 1891.) 
Nbw  TiuAir— Joint  Defendants. 
Where  default  judgment  is  entered  against 
one  of  three  defendants,  and  judgment  is  recov- 
ered against  the  other  two,  the  fact  that  a  motion 
for  a  new  trial  is  made  in  the  names  of  all  of  the 
defendanta  does  not  deprive  the  court  of  the 
power  to  grant  it  as  to  the  two  who  answered  and 
deny  it  to  the  defaulting  defendant. 

i8.  M.  Bruce,  for  petitioner. 

HoTT,  J.  This  is  a  proceeding  by  the 
petitioner  for  a  writ  of  certiorari  to  the 
superior  court  of  the  county  of  Whatcom, 
by  which  the  petitioner  seeks  to  bring  into 
this  court  that  portion  of  the  record  in  a 
case  therein  pending  which  relates  to  the 
motion  tor  a  new  trial  filed  therein,  and 
the  action  ot  the  court  In  granting  the 
same,  and  seeks  upon  such  record  to  have 
the  action  ot  ench  court  vacated  and  set 
aside.  It  appears  from  the  petitirm  that, 
iu  an  action  pending  in  said  court  against 
D.  P.  Mason,  D.  W.  Mason,  and  H.  K. 
Stflwart,  default  and  judgment  were  duly 
entered  against  said  D.  P.  Mason,  and 
that  some  months  afterwards  a  trial  was 
bad  as  to  the  cause  of  action  alleged,  as 
against  the  other  two  defendants,  upon 
issues  made  by  thelrseveral  answers  there- 
to. A  verdict  for  the  plaintiff  was  ren- 
dered, and  a  motion  for  a  new  trial  filed. 
All  of  said  defendants  in  form  Joined  la 
said  motion.  The  court  denied  the  same 
as  to  said  defendant  D.  P.  Mason,  and 
granted  It  as  to  the  other  two  defendants, 
and  for  that  reason  it  is  alleged  by  the 
petitioner  that  theactionof  said  court  was 
erroneous,  and  that,  as  it  has  no  other 
adequate  remedy,  it  is  entitled  to  the  writ 
of  certiorari.  Its  contention  in  this  regard 
is  that  the  motion  being  joined  in  by  all 
three  defendants  it  must  be  sustained  as 
to  all,  or  denied  as  to  all,  and  that,  as  the 
judgment  against  said  D.  P.  Mason  had 
been  rendered  months  before,  he  could 
have  no  relief  by  said  motion,  and  there- 
fore nu  relief  could  be  given  to  hl8  co-de- 
fendants joined  with  him  in  said  motion. 
That  such  is  the  general  doctrine  Is  un- 
doubtedly ccvrect,  and  it  said  D.  P.  Mason 
wax  so  tar  a  party  to  the  verdict  sought 
to  be  set  aside  by  such  motion  for  a  new 
trial  as  to  be  at  all  recognized  In  connec- 
tion therewith,  the  contention  ot  peti- 
tioner as  to  the  action  of  the  court  upon 
such  motion  would  be  correct;  but  we 
think  that  D.  P.  Mason  was,  so  far  as  the 
trial  had  in  said  cause  and  the  verdict  ren- 
dered wasconcerned,  an  entire  stranger  to 
the  proceeding;  and  for  that  reason  his 
joining  in  the  motion  had  no  effect  there- 
on, and  the  mention  of  his  name  therein 
should  have  been  and  probably  was  treat- 
ed asa  nullity.  This  being  so,  the  motion 
was,  in  substance,  made  only  by  two  ot 
said  defendants,  and  the  contention  ot 
petitioner  as  to  the  error  of  the  court  in 
its  action  tbereou  fulls  to  the  ground.    It 
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tollowB  that  It  la  not  entitled  to  the  writ 
prajed  for.  It  Is  an  open  qoestlon  in  this 
state  as  to  whctber  or  not  tliis  court  bos 
power,  under  tliu  constitution,  unaided  by 
legislation,  to  grant  a  writ  of  certiorari 
to  tbe  superior  courts  of  tbe  state;  and,  If 
it  has,  whether  such  writ  will  be  crranted 
until  after  final  JndKment  in  the  court  be- 
low. The  view  we  have  taken,  however, 
as  to  the  effect  of  the  motion  setoutin  tbe 
petition  herein,  makes  it  unnecessary  for 
us  to  decide  these  questions  here.  Tne 
writ  will  be  denied. 

Anders,  C.  J.,  and  Stiles,  Scott,  and 
Du.N'HAR,  JJ.,  concur. 


(2  Wa«h.  3t  470)         

Statb  «z  nJ.  Quads  t.  Alltn,  Judge. 

(Supreme  Court  of  Weuhinyton.    June  18, 1891.) 

Amiii. — RscoKti— Sbtiuno  STXTBUBirr — Ex- 
hibits IK  BqciTT. 

1.  Under  a  statute  requiring  the  Judge  who 
tries  a  case  "to  settle  between  the  parties  what 
1>  the  prnper  atatoment,  and  to  certify  tbe  same," 
It  is  no  excuse  for  tne  judge  refusing  to  settle 
and  certify  the  statement  that  the  transcript  is  in 
the  hands  of  tbe  stenographer,  and  held  by  him 
for  the  purpose  of  securing  bis  fees,  where  it  ap- 
pears tbat  the  transcript  ban  been  filed,  and  aft- 
erwards taken  from  the  files  with  the  judge's 
permission. 

2.  In  equitable  cssee  the  original  exhibits 
should  be  sent  op  on  appeal. 

Mnadawaa  to  superior  Judge,  Pierce 
county. 

H.  W.  Lueders,  for  relator. 

When  the  superior  judge  refuses  to  per- 
form his  duty  in  signing  or  settling  a 
statement  of  facts  or  bill  of  exceptions 
regularly  tendered  him  for  that  purpose, 
or  to  adjoaru  the  settlement  thereof,  or 
to  order  the  same  to  be  restored  to  tlie 
flies  of  the  court  when  wrongfully  taken 
aw<iy  by  a  stranger  to  the  record,  the  su- 
preme court  has  JurlBciictlontocumpel  him 
to  perform  his  duty  and  exei-cise  his 
discretion  by  means  of  a  writ  of  manda- 
mus. See  Code  Wash.  SS  689-«91,  and 
693:  Sees.  Law  18S)-90,  S  6,  p.  322;  Const, 
art.  4,  S  4.  The  writ  of  mandamus  in  this 
case  is  necessary  and  proper,  because 
the  relief  asked  is  necessary  and  proper  to 
the  complete  exercise  of  the  appellate  and 
revisory  jurisdiction  of  the  supreme  court 
in  the  premises;  and  there  is  no  other 
speedy  and  adequate  remedy  by  which  the 
relief  can  be  obtained.  See  State  v.  Mur- 
phy, 19  Nev.  89-97,  6  Pac.Rep.  S40,and  au- 
thorities there  cited.  Railway  To.  v.Lane, 
(Tex.  Sup.  Ct.,not  yet  officially  reported,) 
16  S.  W.  Rep.  18;  Swart*  ▼  .N'ash,  (Kan., 
not  jet  ofllclally  reported,)  26  Pac.  Rep. 
873;  U.  S.  T.  WIndoin,  137  D.  S.  638.  11 
Sup.  Ct.  Bep.  197;  Reichenbach  t.  Rud- 
dach,  121  Pa.  St.  18, 15  Atl.  Rep.  488;  Com. 
V.  McLaughlin,  120  Pa.  St.  518, 14  Atl.  Rep. 
877;  Careaga  v.  Fernald,  68  Cal.  351,  5  Pac. 
Rep.  615;  State  v.  Slick,  86  Ind.  .^Ol;  State 
T.  Hawes,  48  Ohio  St.  16, 1  N.  E.  Rep.  1; 
Alderson  y.  Commissioners,  31  W.  Va. 
633,  8  S.  E.  Rep.  274.  It  is  the  statutory 
duty  of  the  superior  court  Judge  who 
tried  the  cause  to  sign  and  settle  be- 
tween the  parties  the  bill  of  exceptions  or 
statement  of  facts;  and,  if  contested  or 
controverted,  it  is  his  duty  to  determine 
tbe  correctness  thereof,  and  to  settle  the 


eontrorersy,  and  to  certify  tbe  same. 
Laws  18S9-90,  p.  8U4,  S§  *-^-  And  such 
power  to  settle  statement  of  facts  or  bill 
of  exceptions  seems  to  be  solely  vested,  in 
the  first  instance,  in  the  Judge  who  tried 
tbe  cause.  Id.  p.  S35,  S§  8. 11.  And  the 
supreme  court,  by  virtue  of  said  act,  (sec- 
tion 7,)  seems  to  be  authorized  only  to  al- 
low amendments  and  additions  thereto 
on  suggestion  of  diminution  of  the  rec- 
ord to  supply  omitted  portions  of  tbe  rec- 
ord under  appropriate  rules.  See  Swartz 
V.  Nash,  (Sup.  C^.  Kan.)  25  Pac.  Rep. 
873.  Simpson,  CommUsloner,  says  under 
a  similar  statute:  "It  is  made  the  statu- 
tory duty  of  a  court  to  settle  and  sign  a 
bill  of  exceptions.  It  the  bill  Is  not  a  true 
one,  tbe  court  should  correct  it,  or 
suKgest  the  correction  to  be  made.  We 
hold  it  to  have  been  the  plain  duty  of  tbe 
contest  court  in  this  case,  when  tbe  bill  of 
exceptions  was  presented  to  it,  to  have 
correctly  settled  and  signed  it.  If  the  bill 
as  provided  was  defective  In  any  respect, 
the  defect  should  have  been  remedied  then 
and  there.  It  is  a  clear  legal  right,  be- 
longing to  any  party,  when  a  case  Is  de- 
cided against  bim,  to  have  a  bill  of  excep- 
tions settled  and  signed  by  the  court,  and 
it  amounts  to  an  absolute  denial  of  a  le- 
gal right  and  of  Justice  for  a  trial  court  to 
arbitrarily  refuse  to  settle  n  true  bill  of 
exceptions."  In  Poteet  v.  Commissioners, 
30  W.Va. 58,8S.  E.  Rep. 97 ;  Morgan  v.  Flem- 
ing,  24  W.  Va.  186.— the  supreme  court  of 
West  Virginia  eays:  "When  a  bill  of  ex- 
ceptions Ih  presented  to  the  court  to  settle 
ami  sign,  the  court  should  carefully  ex- 
aiulue  the  bill  of  exceptions,  and,  if  an,v  of 
the  statements  are  incorrect,  be  should 
correct  them ;  and,  upon  his  refusal,  man- 
dawiis  wl\l  He  to  compel  him  to  do  so." 
See,  also.  State  v.  Field,  37  Mo.  App.  83; 
Hawes  v.  People,  129  111.  123,  21  N.  E.  Rep. 
777;  State  v.  Murphy,  19  Nev.  89-97,  6 
Pac.  Rep.  840.  Settling  and  signing  a 
statement  of  facts  is  a  ministerial  and 
not  a  judicial  act.  Flournoy  v.  Jeflerson- 
ville,  17  Ind.  173.  This  Is  true,  because  the 
Jurisdiction  In  the  cause  appealed  is,  by 
virtue  of  the  appeal,  vested  In  the  su- 
preme court;  and  it  remains  only  as  a 
matter  of  duty  that  the  judge  who  tried 
the  cause  should  verify  the  record  of  bis 
Judgment  and  proceedings  before  him,  and 
send  the  same  to  the  appellate  tribunal 
for  review.  There  is  no  discretion  to  be 
exercised  on  the  part  of  the  trialjudge;  he 
merely  certifies  the  true  facts  of  the  pro- 
ceedings had  and  the  luatters  which 
transpired  before  him  during  the  pendency 
and  the  trial  of  the  cause,  according  to 
bis  best  recollection,  and  there  his  duty 
ends;  and  this  duty  Is  Imposed  upon  bim 
by  statute,  and  cannot  be  avoided  by 
him ;  and  bis  certificate,  as  to  verity,  is 
not  absolutely  conclusive,  thongh  prima 
facie  sufficient.  GIvens  v.  Bradley, 3  Bibb, 
192;  Taylor  v.  Gillette,  52  Conn.  216. 

Andkrb,  C.  J.  On  May  26,  1891,  npon 
motion  of  the  relator,  supported  by  affi- 
davits, an  alternative  writ  of  mandate 
was  duly  Issued  out  of  this  court  directed 
to  the  respondent,  commanding  him  Im- 
mediately after  the  receipt  of  said  writ  to 
order  the  time  for  settling  a  statement 
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of  fiicts  In  a  certain  cause  tried  before  tbe 
respondent  as  judge  of  said  superior  court, 
wlierein  Warren  *.  Hines  were  plaintiffs 
and  Otto  Quade  and  D.  S.  Moore  &  Co. 
were  defendants,  to  be  adjourned  to  a 
certain  day,  as  required  by  law,  and  to 
fortliwith  cause  to  l>e  restored  to  tbe  files 
of  said  superior  court  tbe  transcript  and 
evidence  which  were  filed  in  said  cause, 
with  a  statement  of  facts  attached  there- 
to as  part  thereof,  on  the  20th  day  of  Feb- 
ruary, 1891,  which,  as  appeared  by  tbe 
affidavit  on  behalf  of  the  relator,  had  l)een 
allowed  to  be  segregated  and  taken  from 
the  files  of  said  cuui-t  by  the  respondent, 
and  to  forthwith  sign,  settle,  and  certify 
the  statement  of  facts  filed  in  said  cause 
by  the  relator  In  accordance  with  the  true 
facts  in  the  premises,  or  to  show  cause 
before  this  court,  at  the  court-room  there- 
of, In  the  state  capitol  at  the  city  of 
Oiympia,  state  of  Washington,  on  Mon- 
day, the  Ist  day  of  June,  1891, at  the  open- 
ing of  the  court  on  that  day,  why  he  had 
not  BO  done.  On  the  return-day  of  the 
writ  the  respondent  did  not  appear,  ei- 
ther in  person  or  by  attorney,  but  filed 
his  return  in  writing,  wherein  he  states 
his  reasons  wiiy  he  has  not  complied 
with  the  commands  of  the  writ.  The  re- 
lator objects  to  the  return  on  the  ground 
of  insufficiency,  and  moves  the  court  to 
issue  a  peremptory  mandate. 

The  substantive  portion  of  therespond- 
ent's  answer  and  return  is  om  follovvs: 
"  He  returns  herewith  the  atlidavit  of  C. 
K.  Eaton,  stenographer  in  tbe  case  of 
'Warren  and  HInes,  Plaintiffs,  vs.  Otto 
Quade  et  al.,'  which  he  asks  to  have  made 
a  part  of  this  answer,  as  if  copied  in  full 
herein.  From  said  affidavit  and  this 
answer  your  honors  will  see  the  trouble 
arises  only  because  of  the  refusal  of  Otto 
Quade  or  his  attorney  to  fully  pay  the 
legal  fees  of  a  stenograi)her  for  his  work, 
the  stenographer  therefore  retaining  the 
work  to  secure  twelve  (lollai's  due  to  him. 
For  further  answer  i-espondent  says  the 
judge  of  this  court  could  not  properly  at- 
tach his  certificate  to  a  paper  as  contain- 
ing ail  the  testimony  on  which  tbe  case 
was  tried  below,  In  the  absence  of  the  re- 
port of  the  stenographer  In  an  equitable 
canselikothls,  as,  undcrtheact  of  March  a2, 
1890,  entitled  'An  act  tor  the  removal  of 
causes  from  the  superior  to  the  supreme 
court,'  all  the  testimony  was  required  to 
be  and  was  taken  down  by  the  stenog- 
rapher, and  no  notes  or  memorandums 
were  preserved  save  those  taken  down  by 
the  stenographer,  this  cause  being  one  of 
equitable  cognizance,  as  stated.  The  at- 
tention of  the  supreme  court  is  called  to 
section  5  of  said  act  of  Maich  22,  189U. 
found  at  page  3.S3  of  the  Session  IjSws  of 
1889-90,  as  follows:  '  Sec.  5.  The  certificate 
of  tbe  Judge  that  said  statement  contains 
all  the  material  facts  in  the  cause  or  pro- 
ceeding shall  be  sufiicient.  In  causes  of 
equitable  cognizance,  where  the  appeal  is 
from  the  final  judgment,  the  said  state- 
ment of  facts  shall  contain  all  the  testi- 
mony on  which  the  cause  was  tried  below, 
together  with  any  objection  or  exceptions 
taken  to  the  reception  or  rejection  of  the 
testimony.'  This  Iteing  a  case  of  equi- 
table cognizance,  and  the  evidence  having 


been  taken  by  a  stenographer  as  contem- 
plated by  section  5,  above  quoted,  and 
having  been  preserved  in  no  other  way, 
by  notes  or  memorandums  taken  by  any 
other  person  which  were  reliable,  it  will 
readily  be  seen  that  it  would  be  impracti- 
cable for  this  court  to  certify  to  anything 
as  the  evidence  in  the  cause,  except  the  re- 
port or  transcript  of  the  stenographer. 
This  report  is  shown  by  the  aflidavit  of 
the  stenographer  to  be  in  his  hands,  and 
properly  held  by  him,  for  the  purpose  of 
securing  his  fees  for  doing  the  work.  The 
transcript  is  not  before  this  court,  and 
cannot  be  certified  to  by  this  court  until 
the  usual  and  customary  course  is  pur- 
sued l)y  the  relator  of  paying  (as  he 
should  have  done  in  tbe  first  place)  the 
proper  fees  of  the  stenographer,  obtaining 
the  report,  and  presenting  it  to  this  court 
for  certification.  When  that  Is  done  the 
court  will  be  pleased  to  certify  it  In  the 
customary  way,  and  cannot  make  any 
further  return  than  herein  seated  and 
.ihown  by  the  affidavit  of  the  stcuog- 
raplier  hereto  attached  as  part  of  this 
answer. "  It  will  be  seen  by  an  examina- 
tion of  this  return  that  the  main  reason  al- 
legedfor  not  settling  andslgningthcstale- 
ment  of  facts  as  required  by  the  alterna- 
tive writ  is  because  the  "transcript  Is  not 
before  this  court,  and  cannot  be  certified 
to  by  this  court  until  the  usual  and 
customary  course  is  pursued  by  the  re- 
lator of  paying  (as  be  should  have  done 
in  the  first  place',  the  proper  fees  of  the 
stenographer,  obtaining  his  report,  and 
presenting  it  to  this  court  for  certifica- 
tion."  But  the  law  clearly  makes  It  the 
duty  of  thejudgewlio  tries  a  case  "to  settle 
between  tbe  parties  what  is  the  proi)er 
statement,  and  to  certify  the  same. "  The 
judge  Is  presumed  to  know  what  the 
facts  are  in  every  case  tried  before  him, 
and  it  is  no  sufficient  reason  or  escuse 
for  not  settling  and  certifying  a  statement 
of  facts  to  siiy  that  the  transcript  of  the 
evidence  is  in  the  hands  of  a  stenog- 
rapher, and  "properly  held  by  him  for 
the  purpose  of  securing  his  fees  for  doing 
the  work."  How  properly  held?  It  Is 
alleged  in  relator's  afiidavit,  and  Is  not 
disputed  by  the  respondent,  that  a  tran- 
script of  the  testimony  was  filed  in  tbe 
cause,  and  was  subsequently  permitted  to 
be  taken  and  segregated  from  the  flies  by 
the  respondent.  This  being  true,  it  must 
still  be  treated  as  being  under  his  control, 
and  we  see  no  reason  why  the  court  could 
not  order  and  compel  its  restoration  to 
the  custody  of  the  clerk  with  whom  It 
was  filed,  if  deemed  necessary  by  the  judge 
to  tlie  discharge  of  his  official  duty.  The 
stenographer  in  this  case  is  not  an  offi- 
cer of  the  court,  and,  even  If  he  were,  he 
would  have  no  right  to  withhold  any  of 
its  records  or  papers  from  the  proper  cus- 
todian tliereof.  By  going  into  court  at 
its  request  or  by  its  permisBion,  and 
writing  down  the  testimony  In  the  cause, 
he  became  the  hand  and  servant  of  the 
court,  and  It  would  be  announcing  a 
strange  doctrine  indeed  to  say  that  he 
had  a  right,  by  virtue  of  a  stipposed  lien, 
to  take  and  retain  the  testimony  thus 
preserved  after  tbe  same  had  been  filed  In 
the  cause. 
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There  eeems  to  be  sonie  controTerey  in 
thin  proceeding  concerning  copies  of  ex- 
hibits introduved  in  evidence  at  tlie  trial, 
and  which  the  relator  desirea  to  embody 
in  his  gtateuiont  ol  facts;  and  we  will 
state  here,  for  the  benefit  ot  the  parties 
and  ot  the  bar  generally,  that  in  causes  of 
equitable  cognisance  the  original  exhibits 
shoald  be  sent  up  on  appeal,  and  not 
copies  thereof.  This  we  believe  to  be  the 
law,  and  this  court  has  uniformly  so  held. 
It  Is  the  absolute  legal  right  ol  the  re- 
lator to  have  a  complete  record  of  his 
cane  brought  to  this  court,  in  order  that 
jQBtice  may  be  done  between  the  parties. 
A  statement  of  facts  is  necessary  to  a 
full  and  complete  record.  The  respondent 
refused  to  settle,  sign,  and  certify  the  one 
presented  by  counsel  for  relator  on  the 
ground  that  it  did  not  speak  the  truth, 
but  at  the  same  time  refused  to  correct  it 
so  as  to  make  it  conform  to  the  real  facts 
in  tlie  case,  as  it  was  his  duty  to  do,  be- 
caase,  as  it  appears,  it  was  not  a  state- 
ment which  had  been  certified  by  the 
stenitgrapher.  The  return  is  manifestly  in- 
SDfflcient  upon  its  face.  Let  the  peremp- 
tory writ  itiaue. 

HoYT,  Stiles,  Dunbar,  and  Scott,  JJ., 
concur. 


Armstroxo,  Water  Commissioner,  t.  Lar- 
imer Cou.NTY  DiTcu  Co. 
(Court  C(f  Appeals  of  Colorado.    July  7, 1891.) 

IKBIOATION — APPBOPRIATIOS  OP  WATER — FbIOBI- 

TIES — Domestic  and  Askicultukal  Uses. 
Const.  Colo.  art.  16,  $  6,  providing  that 
"the  right  to  divert  unappropriated  waters  of 
any  natural  stream  tor  beneficial  uses  shall  never 
be  denied, "  and  that  "priority  of  appropriation 
shall  give  the  better  right  as  between  those  using 
the  water  for  the  same  purpose,  but  that,  when 
the  waters  of  any  natural  stream  are  not  suffi- 
cient for  the  service  of  all  those  desiring  to  use 
the  same,  those  using  the  water  for  domestic  pur- 
poses sliall  have  preference  over  those  claiming 
for  any  other  purpose, "  does  not  authorize  an 
interference  with  the  rights  of  prior  appropri- 
ators  for  lirigation  purposes,  vested  before  the 
adoption  of  the  constitution,  in  order  to  supply 
water  for  domestic  puri>oses  to  later  comers. 

Error  to  district  court, Larimer  county ; 
T.  M.  BoBiNHON,  Judge. 

Defendant  inerror  is  acorporation  oper- 
ating under  the  general  incorporation  law 
of  the  state  for  constructiDg,  operating, 
and  maintaining  a  ditch  for  irrigation, 
agriculture,  domentic,  and  manufuctaring 
purposes.  In  April,  1881,  it  commenced 
the  construction  of  its  ditch  from  the 
Cache  la  Poudre  river,  at  a  point  near  tht» 
foot  of  the  mountains,  to  run  in  an  east- 
erly and  south-easterly  direction.  There 
were  also  seven  contemplated  or  projected 
i-eservoirs  for  the  storage  of  water.  The 
ditch  was  in  process  of  construction  for 
several  years,  and  some  time  during  the 
year  1888  was  60  miles  in  length,  having 
at  its  bead  a  carrying  capacity  of  about 
470  cubic  feet  of  water  per  second.  A  t  the 
time  of  the  Institution  of  this  suit  very 
few,  if  any,  of  the  contemplated  reservoirs 
along  the  line  of  the  ditch  for  storing  the 
supply  of  water  had  been  built.  By  an 
adjudication  in  April,  1S82,  to  establish 
the  priorities  to  the  use  ol  water  in  the 


district  where  the  ditch  was  located,  in 
whifih  a  decree  was  entered,  and  by  subse- 
quent and  supplemental  procecdiugH,  one 
in  April,  18^,  and  one  in  October,  1883,  in 
which  the  decree  was  amended,  it  was 
Anally  adjudicated  and  decreed  that  the 
ditch  ot  the  defendant  in  error  should  be 
ditch  No.  63,  with  priority  No.  100,  with 
capacity  computed  at  463  cubic  feet  per 
second.  Between  the  time  of  the  com- 
mencement of  the  construction  of  the  ditch 
and  the  bringing  of  this  suit  a  large  num- 
ber of  scttlera,  estimated  at  ne^r  '.200,  many 
with  families,  settled  under  the  ditch,  de- 
pendent upon  the  defendant  for  water  for 
irrigating  and  domestic  purposes  to  be 
supplied  from  its  ditch  under  contracts 
made  with  the  corporation.  It  is  shown 
in  evidence  that  the  large  extent  ot  coun- 
try through  which  the  ditch  was  exca- 
vated was  an  arid,  alkaline  waste,— a  ver- 
itable desert.  Before  the  supposed  appro- 
priation of  water  to  the  ditch  in  question 
there  had  been  Irom  the  Cache  la  Poudre 
river  39  appropriations  of  water,  dating 
fi"om  the  earliest  settlement  of  the  country 
down  to  that  time,  and  each  and  all  had 
been  decreed  priorit.v  over  the  ditch  in  ques- 
tion. Priorities  from  1  to  78  inclusive 
were  for  water  appropriated  prior  to  Jan- 
uary 1,  1876,  and  aggregated  over  2,300 
cubic  feet  ot  water  per  second.  On  the  4tb 
day  of  May,  1888,  as  shown  by  the  evi- 
dence, there  was  but  360  cubic  feet  ot 
water  per  second  in  the  river.  From  that 
time  on  to  the  close  of  the  irrigating  sea- 
son, with  the  exception  of  two  short  fresh- 
ets, lasting  but  a  few  houra,  the  water 
varied  from  2.'i0  to  800  cubic  feet  per  sec- 
ond. The  plaintiff  In  error,  during  the 
year  1888,  was  water  commissioner  of  the 
district  in  which  defendant's  ditch  was 
situated,  and,  in  bis  official  capacity, 
charged  with  the  apportionment  and  dis- 
tributi(m  of  water  according  to  the  ap- 
propriations and  priorities,  as  adjudicated 
and  decreed.  Early  in  the  season,  by  rea- 
son of  the  scarcity  of  water  in  the  stream, 
and  its  inadequacy  to  supply  earlier  ap- 
propriations, he  ordered  the  head-gates  ot 
defendant's  ditch  closed,  and  the  water 
was  shut  out. 

This  suit  was  instituted  against  the  wa- 
ter commissioner,  plaintiff  in  error,  by  fil- 
ing a  complaint  on  the  4th  day  ot  May, 
18S8,  for  an  injunction  restraining  him 
from  closing  the  ditch,  and  tor  a  decree 
that  the  ditch  be  entitled  to  water  sufH- 
cient  for  the  domestic  use  ot  those  who 
were  alleged  to  be  dependent  upon  it. 
On  the  day  the  complaint  was  tiled  the 
following  order  was  made :  " Upon  the  fil- 
ing of  this  complaint  in  the  office  of  the 
clerk  ot  the  district  court  ot  Larimer  coun- 
ty, Colorado,  and  also  upon  the  filing  of 
an  uudertuking  in  the  sum  ot  one  thou- 
sand dollars,  conditioned  as  required  by 
law,  with  good  and  sufficient  sureties,  to 
be  approved  by  the  clerk,  that  a  writ  ot 
injunction  issue  commanding  the  defend- 
ant, his  associates  and  emploj'es,  immedi- 
ately to  raise  the  head-gate  of  tj^e  ditch  or 
canal  mentioned  in  the  complaint,  so  that 
a  sufiiclent  amountotwatermay  eater  and 
flow  into  said  ditch  to  supply  the  con- 
sumers of  water  therefrom  with  water  for 
domestic  purposes,  according  to  its  prJ'^*'*- 
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ty  No.  100,  as  heretofore  determined  by 
thedecree  of  the  court,  and  also  command- 
ing him  and  them  to  Keep  said  liead-gate 
raised  antil  further  order  in  the  prenilsea. 
Allowed  at  Fort  Collins  this  4th  day  of 
May,  1888,  "—and  a  preliminary  writ  of  in- 
junction was  issued  and  served.  A  trial 
was  had,  and,  on  November  5th,  the  fol- 
lowing final  decree  was  entered:  "This 
cause  having  heretofore  come  on  to  be 
finally  heard  upon  the  pleadings  and  the 
avideuce,  as  well  that  on  part  of  the  de- 
fendant as  'that  In  behalf  of  the  plaintiff, 
jand  the  court  having  heard  the  same  and 
the  argument  of  counsel  thereon,  and  hav- 
ing taken  the  matter  under  consideration 
•for  further  advisement,  and  having  duly 
considered  the  same,  and  being  now  fully 
advised  in  the  premises,  doth  find  theis- 
euoa  for  the  plaintiff.  And  the  court  doth 
specially  find  from  the  pleadings  and  evi- 
dence aforesaid  that,  at  the  time  of  the 
commencement  of  this  action,  the  plaintiff 
was,  and  still  is,  a  corporation  duly  or- 
ganized for,  and,  anuiug  other  things,  en- 
gaged in,  the  business  of  conveying  and 
distributing  from  the  Cache  la  Poudre 
river,  to  and  for  the  use  of  persons  resid- 
ing along  the  line  of  its  canal,  water  for 
domestic  purposes;  that  the  plaintiff's 
said  canal  is  situate  in  water  district  No. 
8,  and  is  some  sixty  miles  In  length;  that 
the  persons  aforesaid  residing  along  the 
line  of  said  canal,  at  the  time  of  the  com- 
mencement of  this  action,  were  and  still 
are,  to  a  great  measure,  dependent  upon 
the  plaintiff  and  its  said  canal  for  water 
suitable  and  tit  for  domestic  purposes, 
and.  in  many  instances,  are  wholly  de- 
pendent thereon  for  water  for  such  pur- 
poses; that,  at  the  time  of  the  commence- 
ment of  this  action,  there  was  flowing  in 
and  down  said  river  sultlclent  water  to 
supply  the  reaiaonable  needs  and  demands 
of  all  approprlators  and  users  of  water 
therefrom  for  domestic  purposes,  if  care- 
fully distributed,  and  with  no  more  waste 
than  is  naturally  incident  to  the  custom- 
ary manner  of  distributing  waterthrongh 
open  ditches  and  canals,  but  the  water  of 
said  river  was  insufficient  for  the  service 
of  all  desiring  the  use  of  the  same  for  va- 
rious other  beneficial  uses;  that  the  plain- 
tiff has  and  controls  a  large  reservoir  for 
the  storage  of  water  situate  upon  the  said 
river  above  the  head -gate  of  its  said  canal, 
wherein  it  is  wont,  from  time  to  time,  to 
store  a  large  amount  of  surplus  water,  to 
be  afterwards  drawn  off  and  turned  into 
its  canal  for  beneficial  uses;  that  the  de- 
fendant, as  water  commissioner  of  water 
district  No.  three,  (3,)  had  shut  down  and 
closed,  and  threatened  to  keep  shut  down 
and  closed,  the  head-gate  of  the  plaintiff's 
said  canal,  and  had  "thereby  deprived  the 
plaintiff  of  the  means  of  obtaining  water 
wherewith  to  supply  the  same  to  thu  per. 
sons  so  dependent  upon  It  for  water  for 
domestic  purposes,  save  at  such  times 
when,  by  reason  of  increased  flow  of  water 
in  the  river,  the  plaintiff  may  be  entitled 
to  talte  water  therefrom  under  and  by  vir- 
tue of  its  appropriation  thereof  for  agri- 
cultural purposes.  And  the  court  doth 
further  find,  as  a  matter  of  law.  that, 
whe"  tjie  waters  of  said  river  are  not  suffi- 
cient for  the  service  of  all  those  desiring 


the  use  of  the  same,  those  using  the  water 
for  domestic  purposes  areentitled  to  divert 
and  take  the  same,  according  to  their  re- 
spective priorities  of  appropriation  there- 
of, for  such  purposen,  notwithstanding 
any  appropriation  thereof  by  persons  us- 
ing tliu  same  for  any  other  purpose.  And 
the  court  doth  further  find  and  declare, 
as  a  matter  of  law,  that  the  uses  to  which 
water  may  be  applied,  wbicli  are  compre- 
hended by  the  term  'domestic  purposes,' 
hereinbefore  employed  and  occurring  in 
the  constitution  of  this  Htate.  are  as  fol- 
lows, and  none  other,  that  is  to  say: 
Household  purposes,  including  water  fur 
drinking,  washing,  bathing,  culinary  pur- 
pose", and  tlie  like ;  water  for  such  domes- 
tic animals  as  are  usedand  keptabouc  the 
house,  such  as  work  animals  and  cows 
kept  to  supply  their  owners  and  their  fam- 
ilies with  dairy  products;  and  such  other 
uses,  not  being  either  agricultural  or  iie- 
chanlcal,  as  directly  tend  to  secure  and  pro- 
mote the  healthfulness  and  comfort  of  the 
home.  Wherefore,  it  Is  ordered  and  de- 
creed by  the  court  that  the  injunction 
heretofore  allowed  herein  and  served  upon 
the  defendant  be,  and  the  same  is.  hereby 
8(1  modified  as  to  operate  and  be  effectual 
only  as  hereinafter  decreed.  It  Is  ordered 
and  decreed  by  the  court  that  the  defend- 
ant, John  1/.  Armstrong,  water  commis- 
sioner in  and  for  water  district  No.  thri«, 
(3,)  his  successors  in  office,  deputies, 
agents,  and  servants,  do  absolutely  desist 
and  refrain  from  closing  or  keeping  closed 
the  head-gate  of  the  canal  of  the  plaintiff, 
the  Larimer  County  Ditch  Co.,  lor  any  pe- 
riod exceeding  twenty  (20)  days  at  a  time, 
and  he  is  and  they  are  strictly  enjoined, 
required,  and  commanded,  whenever  wa- 
ter has  been  by  them  or  any  of  them  pre- 
vented from  flowing  from  the  Cache  la 
Poudre  river  into  said  canal  for  the  period 
of  twenty  (20)  days,  and  he  or  they  are 
thereunto  requested  by  the  plaiutin,  to 
permit  sufficient  water  to  flow  Into  said 
canal  from  said  river  for  a  period  of  not 
less  than  live  (5)  days,  to  supply  water 
for  domestic  purposes  to  all  persons  re- 
siding along  the  line  of  said  canal  and  de- 
pendent thiToon  for  water  for  such  pur- 
poses, and  to  enable  such  persons  to  All 
cisterns  and  such  like  receptacles  for  the 
storage  of  water  for  such  purposes:  pro- 
vided, that  there  be  water  flowing  In  said 
river  to  which  other  persons  are  not  enti- 
tled by  prior  appropriation  thereof  for  do- 
mestic purposes,  and,  further,  that  the 
plalntlR  shall  not  have  water  at  such 
time  stored  in  its  said  reservoir.  It  is  or- 
dered and  decreed  that  the  plaintiff  shall 
not,  as  against  the  rights  of  any  prior  ap- 
propriation of  water  tor  agricultural  pur- 
poses, at  any  time  when  it  has  water 
stored  in  Its  said  reservoir,  be  entitled  to 
divert  or  take  any  water  from  the  said 
river,  not  flowing  down  from  Its  said  res- 
ervoir. It  Is  further  ordered  and  deer.  .>d 
by  the  court  that,  except  as  herein  and 
hereby  modified,  the  Injunction  heretofore 
allowed  be,  and  the  same  Is,  made  perpet- 
ual; saving  and  reserving,  however,  to 
each  party  the  right  to  move  the  court  at 
any  time  so  to  modify  this  decree  as  to 
make  it  conform  to  the  provisions  of  any 
law  that  may  hereafter  be  enacted  by  tba 
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general  assembly  of  thle  state  prescribing 
regulations  relating  to  the  distribution 
ol  water  lor  dumpstie  purposes.  It  is  fur- 
ther ordered  that  each  party  pay  Its  and 
bill  own  costs  incurred  herein. " 

J.  M.  Freeman  and  B.  N.  Buynea,  for 
plain  tttf  in  error.  Frank  J.  A  nnia  and  Ly- 
Btaa  Porter,  for  defendant  in  error. 

Rebd,  J.,  (after  stating  the  iiicts  as 
above.)  The  qaeHtlon  presented  in  this 
case  for  determination  is  of  very  grave  im- 
portance,— purely  a  qnestlon  of  law; 
there  was  no  controversy  in  regard  to  the 
facts.  The  testimony  in  this  case  estab- 
lishes the  facts  that,  prior  to  the  inception 
of  the  scheme  to  construct  the  ditch  of  the 
defendant  in  error,  and  prior  to  January 
1, 1876,  water  from  the  stream  bad  been 
legally  appropriated  exceeding  in  t  olume 
2,300  cubic  feet  per  second,  while  the  vol- 
ume of  thestream  for  the  irrigatlngseason 
of  1888  did  not  average  over  700  cubic  feet 
per  second.  Perhaps  that  season  was  an 
exceptionally  dry  one,  but  It  is  not  so 
shown.  The  canal  in  question,  at  its  east- 
erly extremity,  60  miles  in  a  desert  from 
the  source  of  supply,  was  built  in  1S85  or 
later;  and  taking  the  testimony  of  the  de- 
fendant In  error  as  true,  that  that  section 
of  the  country  is  absolutely  uninhabita- 
ble unless  supplied  with  water  for  domes- 
tic purposes  from  the  canal,  we  must  con- 
clude that  the  settlers  for  whose  use  wa- 
ter was  required  In  this  suit  settled  in 
those  years,  as, from  the  facts  shown, such 
settlements  could  nut  hnve  antedated  the 
completion  of  the  canal,  from  absolute 
lack  of  water  to  sustain  animal  life.  Here 
we  find  at  a  time  when  the  stream  was 
not  supplying  to  those  who  had  legally 
appropriated  the  water  from  10 to  26 years 
before  to  exceed  one-third  oC  the  supply 
adjudicated  and  decreed,  the  defendant 
in  error  applying  to  the  courts  for  a  fur- 
ther redaction  and  dirersion  for  the  bene- 
fit of  thelatestcomers.  All  snch attempts, 
especially  when  successful,  are  subversive 
of  natural  and  statutory  law  and  rights 
and  the  constitution  of  the  state,  and 
could  not  possibly  be  tolerated  in  a  court 
of  equity  except  upon  the  ground  of  the 
inexorable  necessity  of  having  water  to 
snstain  human  life.  On  no  other  ground 
could  the  original  plaintiH  have  had  any 
standing  in  a  court  of  equity. 

The  question  to  be  determined  Is,  did 
the  court  err  In  decreeing  the  right  of  de- 
fendant in  error  to  divert  the  water  of  the 
stream  for  distribution  to  settlers  and 
patrons  fur  domestic  use,  paramount  and 
superior  to  the  rlKhts  of  those  who  had 
appropriated  the  same  water  for  purposes 
of  Irrigation?  In  examining  the  right  to 
the  use  of  water  for  domestic  purposes, 
under  the  facts  of  this  case,  and  under  the 
climatic  and  physical  conditions  incident 
to  an  arid,  semi-desert  country,  very  little 
assistance  can  be  obtained  from  common- 
law  sources,  or  the  adjudications  of  older 
states  where  the  same  conditions  do  not 
exist.  Doctrines  of  common  law  declara- 
tory of  the  rights  of  riparian  proprietors 
bare  very  limited,  if  any,  application. 
Before  any  general  organization,  territori- 
al or  otherwise,  was  or  could  hare  been 
bad,  a  tide  of  emigration  poured  Into  tha 


region  comprised  In  the  present  state,  and 
over  the  entire  west.  It  was  found  an 
arid,  semi-desert  country.  The  land  could 
only  be  made  productive  by  the  artificial 
use  of  water.  The  country  was  without 
law,  but  each  individual  brought  with 
him  the  principles  of  equity  and  justice 
which  were  a  part  of  his  education.  It 
was  soon  found  that  the  water  of  the 
streams  was  inadequate  to  supply  all  the 
land.  They  found  a  new  climate,  new 
conditions  calling  for  new  laws  applicable 
to  the  conditions.  The  first  comer  settled 
near  the  stream.  In  the  absence  of  sur- 
veys he  designated  by  landmarks  the 
boundaries  and  extent  of  his  occupation 
of  land.  He  diverted— appropriated  by 
such  diversion— a  certain  amount  of  wa- 
ter from  the  stream,  supposed  to  besufii- 
cient.  Others  settled  near  him  upon  the 
same  stream,  and  made  a  like  appropria- 
tion. In  time  there  were  agricultural  sot- 
llers  enough  to  organize  and  establish  a 
local  government,  and  a  series  of  rules  or 
laws  were  aaopted,  perhaps  in  many  in- 
stances crude  and  inartiflclully  drawn,  but 
embodying  principles  of  equity  and  Justice. 
They  were  recognized  and  obeyed,  the 
setlers  recognizing,  as  before  stated,  a  fact 
which  later  corporations  and  settlers  have 
not  yet  apparently  recognized,  or,  if  rec- 
ognized, have  disregarded,  that  the  sup- 
ply of  water  in  the  streams  was  not  suffi- 
cient for  all  the  land.  Instead  of  parcel- 
ing it  out  generally  and  making  it  practi- 
cally valueless  to  any,  following  thecourse 
of  California  and  other  earlier  settled  ter- 
ritories where  the  same  conditions  exist- 
ed, they  adopted  the  only  rule  founded  In 
equity  that  could  be  rightfully  adopted  In 
the  premises,  viz.,  that  of  prior  appropri- 
ation, such  appropriation  to  be  controlled 
and  limited.  Such  prior  appropriation 
was  so  much  as  could  be  beneficially  used 
upon  theland  fur  which  the  appropriation 
was  made.  This  was  the  general  well- 
regulated  custom,  hence  a  law,  prior  to 
and  at  the  time  of  the  organization  of 
the  territory ;  and.  In  the  organic  act  cre- 
ating the  territory,  it  is  said,  (section  6:) 
^Nor  shall  any  law  be  passed  Impairing 
the  rights  of  private  property."  The 
right  to  water  by  prior  appropriation 
was  recognized  by  the  first  legrlslatnre  of 
the  territory,  (see  Laws  1861,  p.  67;)  and 
such  rights  continued  to  be  recognized 
during  the  entire  territorial  existence. 
The  general  government.  In  which  was  the 
fee  to  both  land  and  water  at  the  time  of 
the  settlement,  and  for  many  years  after, 
acquiesced  in  the  disposition  of  the  water 
according  to  local  customs,  and,  in  July, 
1866,  passed  an  act  in  which  it  provided 
(section  9)  "that  whenever,  by  priority  of 
possession,  rights  to  the  use  of  water  foi 
mining,  agricultural,  manufacturing,  oi 
other  purposes,  have  vested  and  accrued 
end  the  same  are  recognized  and  acknowl 
edged  by  the  local  customs,  laws,  and  the 
decisions  of  courts,  the  possessors  and 
owners  of  such  vested  rights  shall  be 
maintained  and  protected  in  the  same. " 
The  right  to  the  water  in  the  streams  of 
Colorado,  by  prior  appropriation,  ante- 
dated any  legislation.  It  was  the  com- 
mon law  of  the  people,  and  legislation, 
botb  national  and  territorial,  was  but  a 
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recognition  declaratory  of  the  right  as  it 
bad  theretofore  and  then  existed.  Neither 
in  any  territorial  or  national  legislation 
do  we  find  any  provision  or  declaration 
of  rights  to  water  by  appropriation,  or 
to  be  acquired  in  any  other  manner,  for 
domestic  use.  It  is  first  found  in  the  con- 
Btituticu  of  the  state. 

Although  water  for  domestic  purposes 
is  a  necessity,  and  its  use  for  that  purpose 
a  primary  use.  It  seems  that,  from  the 
small  quantity  required,  and  its  use  so  in- 
considerable compared  with  the  quantity 
required  for  irrigation.  It  was  regarded  as 
incidental.  Article  16,  §  5,  is  as  follows: 
"The  water  of  every  natural  stream,  not 
heretofore  appropriated,  within  the  state 
of  Colorado,  is  hereby  declared  to  be  the 
property  of  the  public,  and  thesame  is  ded- 
icated to  the  use  of  the  people  of  the 
state,  8ul)]ect  to  appropriation  as  herein- 
after provided."  And  article  16,  §6:  "The 
right  to  divert  unappropriated  waters  of 
any  natural  stream  for  beneficial  uses  shall 
never  be  denied.  Priority  of  appropria- 
tion shall  give  the  better  right  as  between 
those  asiiigthe  water  tor  the  same  pur- 
pose; but,  when  the  waters  of  an.v  natural 
stream  are  not  sufficient  for  the  service  of 
all  those  desiring  the  use  of  the  same, 
those  using  the  water  for  domestic  pur- 
poses shall  have  the  preference  over  those 
claiming  for  any  other  purpose,  and  those 
using  the  water  for  agricultural  purposes 
shall  have  preference  over  those  using  the 
same  for  manufacturing  purposes."  The 
error  Into  which  the  learned  judge  seems 
to  have  fallen  was  in  regarding  these  con- 
stitutional provisions  as  retrospective, 
and  so  far  retroactive  as  to  impair,  it  not 
destroy,  property  rights  acquired  long  be- 
fore its  adoption.  Such  cannot  be  its  con- 
struction. It  must  be  construed  to  be  de- 
claratory of,  and  not  destructive  of,  the 
rights  and  powers  enjoyed  by  the  people 
before  its  adoption.  In  the  language  of 
Mr.  Webster,  the  great  expounder  of  con- 
stitutional law:  "Written  constitutions 
sanctify  and  confirm  great  principles,  but 
the  latter  are  prior  in  existence  to  the  for- 
mer." 2  Webst.  Works,  392.  In  Hamil- 
ton v.  County  Court,  15  Mo.  13,  it  is  said: 
"What  Is  a  constitution,  and  what  are  its 
objects?  It  is  easier  to  tell  what  it  is  not 
than  what  it  is.  It  Is  not  the  beginning 
of  a  community,  nor  the  origin  of  private 
rights;  it  is  not  the  fountain  of  law,  nor 
the  incipient  state  of  government;  It  Is 
not  the  cause,  but  consequence,  of  personal 
and  political  freedom ;  It  grants  no  rights 
to  the  people,  but  is  the  creature  of  their 
power,  the  instrument  of  their  con  venience. 
Designed  for  their  protection  in  the  enjoy- 
ment of  the  rights  and  powers  which  they 
possessed  before  the  constitution  was 
made,  It  is  but  the  frame- work  of  the  polit- 
ical government,  and  necessarily  based  up- 
on the  pre-existing  conditions  of  laws, 
rights,  habits,  and  modes  of  thought." 
And  the  language  is  quoted  and  adopted 
by  Judge  Cooley.  Const.  Lim.  47.  And 
in  regard  to  water-rights  by  prior  appro, 
priutionthe  supreme  court  of  this  state 
has  asserted  the  same  general  principle  in 
Coffin  V.  Ditch  Co.,  0  Colo.  446.  in  terse  and 
comprehensive  language,  where  it  is  said: 
"The  right  itself  and   the  obligation  to 


protectitexlsted  prior  to  legislation  on  the 
subject  of  irrigation."  See,  also,  Stricfc- 
ler  V.  C^ty  of  Colorado  Springs,  (Colo.)  26 
Pac.  Rep.  313,  (not  yet  ofliclally  reported.) 
By  section  5  it  will  be  seen  that  the  prior 
appropriations  of  water  were  recognised, 
and  in  no  way  attempted  to  be  affected, 
by  the  provisions  of  tbeconstitution.  The 
language  is,  "the  water  of  every  natural 
stream,  not  heretofore  appropriated, 
•  •  *  is  hereby  declared  to  be  the  prop- 
erty of  the  public,"  etc.,  and,  by  section  «, 
"the  right  to  divert  any  unappropriated 
waters  of  any  natural  stream, "etc.,  clear- 
ly showing  that  the  provisions  of  the  con- 
stltutiiju  were  only  to  operate  in  the 
future,  and  only  upon  the  water  that  was 
unappropriated  at  the  time  of  their  adop- 
tion. It  is  a  well-settled  rule  of  construc- 
tion that  all  parts  of  an  instrument  are  to 
be  construed  together,  and  harmonized  U 
possible.  To  give  the  clause  of  section  6 
the  construction  claimed  would  not  only 
make  It  contradictory  to  the  first  part  of 
the  same  section,  but  contradictory  of  sec- 
tion 5,  and  directly  in  conflict  with  section 
15  of  article  2,  (bill  of  rights.)  which  de- 
clares "that  private  property  shall  not 
be  taken  or  damaged  for  public  or  private 
use  without  just  compensation."  It  fol- 
lows from  what  has  been  said  that  the 
court  erred  in  construing  the  section  of 
the  constitution  as  authorizing  an  inter- 
ference, impairment,  orlnjury  of  the  rights 
of  prior  approprlators  for  irrigating  pur- 
poses vested  before  the  adoption  of  the 
constitution,  for  the  purpose  of  supplying 
water  for  domestic  purposes  to  later 
comers.  See  Strlckler  v.  City  of  Colorado 
Springs,  (Colo.)  26  Pac.  Rep.  313.  The  suit 
asmadeshould  have  been  atoncedismissed 
lor  want  of  equity.  The  right  to  the  use 
of  water  is  property  ;  the  title  accrues  by 
legal  appropriation,  and  becomes  vested 
as  of  the  date  of  such  appropriation.  To 
divest  such  right  and  confer  It  upon  an- 
other witliout  compensation  would  be 
clearly  an  Infraction  of  constitutional 
guaranties,  and  the  inequitable  character 
of  the  decree  becomes  at  once  apparent. 

For  the  reasons  above  stated  the  deci-ee 
should  be  reversed,  and  the  suit  dismissed. 


Cannon  Coal  Co.  v.  Taogart. 

(CoMrt  of  Appeals  of  Colorado.    July  7, 1891.) 

Contract  or  Aoekct  —  Rescission  by  Aoent— 
Valid  Exouse— Hbasurb  op  Dauaoes. 

1.  A  contract  obligating:  one  of  tbe  parties  to 
push  the  sale  of  the  other's  coal  for  one  year, 
and  u>  pay  for  all  he  may  order  at  an  agreed 
price,  but  not  requiring  him  to  take  any  d^nite 
amount,  is  not  a  contract  ol  purchase  and  sale, 
carrying  with  it  an  implied  warranty  of  quality, 
but  an  agency;  and,  although  the  principal  is 
bound  to  furnish  merchantable  coal,  a  single 
failure  to  do  so  will  not  warrant  a  rescission  of 
the  contract,  but  for  this  purpose  it  must  appear 
that  tbe  coal  was  generally  unsalable. 

8.  Where  the  agent  of  a  ooal  company  aban- 
dons the  sale  of  the  latter 's  coal,  and  the  company 
procures  another  agent  at  some  cost,  and,  so  far 
as  may  be,  themselves  endeavor  to  sell  the  ooal 
at  an  added  expense,  this  is  the  principal  dam- 
age which  they  are  entitled  to  recover  In  an  ac- 
tion for  snch  breach ;  and,  although  they  may  be 
injured  in  the  matter  of  the  price  at  which, 
after  the  renunciation  of  the  agent's  engagement, 
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they  are  compelled  to  dispose  of  their  prodact, 
such  difference  does  not  famish  the  true  basis  of 
recovery. 

Appeal  from  district  coart,  Arapahoe 
county;  O.  B.  Liddkll,  Judge. 

In  1889,  Taiergart  brought  suit  aeainat 
the  coal  company  to  recover  certain 
moneys  which  he  claimed  to  have  loaned 
the  concern,  and  which  were  due  at  the 
time  or  the  bringing  of  the  suit.  It  was 
Hubstantially  agreed  that  the  amount  of 
his  claim  (If  he  was  entitled  to  i-ecover  at 
all)  was  ^272.80.  The  defense  made  by  the 
company  consisted  of  denials  and  a  coun- 
ter-claim. The  counter-claim  which  the 
company  set  up  was  based  upon  the  trans- 
actions had  between  the  parties  under  the 
following  contract:  "This  agreement, 
made  this  flrstdayofSeptember,  A.  D.  1888, 
by  and  between  the  Cannon  Coai  Com- 
pany, party  of  the  first  part,  and  E.  R. 
Tajjgart,  party  of  the  second  part,  both 
of  lienver,  Arapahoe  county,  Colorado: 
For  and  in  consideration  of  the  covenants 
hereinafter  to  be  mentioned,  the  party  of 
the  first  part  agrees  to  furnish  to  the  said 
party  of  the  necond  part  coal  from  their 
mines,  situated  in  Boulder  county,  Colo- 
rado, at  the  following  prices,  said  prices 
to  be  on  cars  at  mine:  For  lump  coal, 
2.000  lbs.,  the  price  shall  be  fl.85;  for 
screen  nut  coal,  2,000  lbs.,  90c. ;  for  mine 
nut  coal,  35c.  per  ton.  Said  coal  to  be 
weighed  on  railroad  track  scales,  at  the 
mine  of  the  first  party,  owned  and  to  be 
operated  by  the  party  of  the  first  part, 
and  shall  be  the  weight  by  which  all  coal 
shall  be  sold.  The  party  of  the  llrst  part 
hereby  agrees  to  place  the  lump  coul  on 
board  cars  in  a  good  marketable  manner. 
That  the  coal  shall  run  over  screens  1% 
apart,  or  as  much  wider  as  the  Associa- 
tion of  Miners  in  foi-ce  in  onr  district  will 
allow.  The  screened  nut  coal  will  be  the 
coal  passing  from  the  lump  coal  through 
an  additional  screen,  set  as  the  law  of  the 
association  decides,  and  the  mine  nut  coal 
will  be  the  coal  that  passes  through  the 
screen  from  the  lump  coal,  containing  the 
slack  from  the  mine.  The  party  of  the  first 
part  hereby  agrees  to  furnish  all  the  coal 
that  they  are  liable  to  do  to  the  party  of 
the  second  part,  or  their  orders,  at  the 
above  price.  The  party  of  the  first  part 
do  not  bind  themselves,  nor  lay  them- 
selves liable  to  damages  or  redress,  for  ai 
Inability  to  furnish  the  said  party  of  the 
second  part  coal  beyond  their  ability  to 
do  so.  i  he  said  party  of  the  second  part 
hereby  agrees  with  the  said  party  of  the 
first  part  to  receive  at  all  times  any  coal 
shipped  to  them  in  consequence  of  orders 
that  they  may  make  to  the  above  first 
party,  eitlier  by  letter,  telephone  message 
to  the  office  of  the  said  party  of  the  first 
part,  situated  in  Denver,  Colorado,  or  to 
the  office  at  the  mine,  situated  in  Boulder 
county.  In  consideration  of  the  above 
price,  the  said  party  of  the  second  part  here- 
by agrees  to  push  the  sale  of  said  coal  with 
energy.  And  the  said  party  of  the  second 
part  agrees  to  pay  for  all  coal  procured 
from  the  party  of  the  first  part,  on  or  be- 
fore the  10th  day  of  each  month,  at  the 
price  per  ton  named  above.  And  it  is 
further  agreed  by  the  party  of  the  first 
part  that  the  party  of  the  second  part 


shall  have  the  preference  on  all  shipments 
of  coal  from  the  mine  to  Denver,  And  It 
is  moreover  agreed  that  in  no  case  will 
the  party  of  the  first  part  sell  coal  in  Don- 
ver  to  retail  dealers  at  less  rates  than 
those  established  and  now  in  force,  unless 
a  break  is  made  by  the  Colorado  Fuel  Co., 
the  Colorado  and  Texas  Coal  Co.,  or  the 
Marshall  Consolidated  Coal  Co.  The  true 
intent  and  meaning  of  this  clause  is  that 
to  the  end  that  perfect  unity  of  action  may 
be  preserved  and  demoralization  pre- 
vented. The  party  of  the  second  partshall 
be  place<l  on  an  equal  footing,  in  regard 
to  the  sale  of  coal  in  Denver,  as  the  chief 
oflSce  here;  so  that  buyers  may  elect  to 
select  either  the  party  of  the  first  part  or 
the  second  part  to  purchasefrom.  In  case 
of  an  advance  in  mining,  or  a  general  ad- 
vance of  the  trade,  the  party  of  the  second 
part  agrees  to  an  equitable  advance,  and 
the  same  to  apply  in  case  of  a  decline. 
The  agreement  shall  continue  one  year 
from  present  date,  and  longer  if  mutu- 
ally agreed  upon.  In  witness  whereof  we 
have  hereunto  set  ourhands  and  seals  this 
first  day  of  September.  A.  D.  1888."  Evi- 
dence was  introduced  tending  to  show  that 
the  parties  had  proceeded  under  the  con- 
tract for  some  months,  and  that  consider- 
able coal  had  been  delivei-ed  under  it  to 
Taggart,  who  had  either  paid  for  it  at  tlie 
time  of  its  delivery  or  by  his  previous  ad- 
vances, and  that  these  transactions  left 
the  balance  which  he  claimed.  He  ceased 
to  take  coal  under  the  agreement  some 
time  in  April  of  the  ensuing  year,  and  evi- 
dence was  introduced  by  the  company 
tending  to  show  that  they  had  been  put 
to  some  expense  In  procuring  other  persons 
to  handle  their  coal,  and  that  there  was 
some  loss  of  trade  by  reason  of  the  alleged 
breach.  Theseresultingdamages  were  the 
basis  of  the  claim  which  they  made.  Upon 
the  c(mcluslon  of  the  trial  the  court  in- 
structed the  jury  upon  two  propositions. 
The  first,  in  substance,  told  the  jury  that 
this  was  a  contract  for  the  sale  of  goods 
to  be  produced  by  the  vendor,  and  that 
there  was  an  implied  warranty  under  the 
law  that  what  should  be  delivered  should 
beof  a  merchantable  character.  He  further 
instructed  them  that  the  measure  of  dam- 
ages was  the  loss  of  the  sale  of  coal,  and 
the  loss  of  the  profit  which  might  result 
fromthe sales  as  niade,and  the  jurymight 
take  into  consideration  the  prices  at  which 
the  coal  was  sold,  whether  that  named  In 
the  contractor  anj- lower  figure;  substan- 
tially telling  them  that  this  was  the  sole 
measure  of  defendant's  recovery  under 
that  cause  of  action  as  it  had  pleaded  It. 
Exceptions  were  taken  to  the  instructions 
as  given,  and  errors  are  predicated  upon 
these  exceptions. 

H.  B.  Johnson,  for  appellant.  F.  A. 
Williams,  for  appellee. 

BissELi,,  .1.,  (after  Btating  the  fkcts  as 
above.)  The  right  construction  of  the 
contract  into  which  the  parties  entered 
will  determine  this  appeal.  The  inter- 
pretations put  on  It  by  the  trial  court  led 
to  the  giving  of  the  instructions  which  are 
complained  of.  If  it  was  a  contract  tor 
the  sale  of  personal  property  not  In  exist- 
ence at  the  time  of  the  bargain,  and  to  be 
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produced  by  tbe  vendor,  It  would  be  nec- 
essary to  decide  whether  such  a  sale  car- 
ried with  it  an  implied  warranty  that  the 
goods  sold  were  merchantable.  The  ntat 
prias  court  so  regarded  It,  and  told  the 
Jury  that  tbe  coal  must  be  of  a  merchanta- 
ble quality,  and,  should  tbey  And  other- 
wise, It  would  justify  the  defendant  In  re- 
fusing to  receive  the  coal  tendered.  The 
matter  was  not  put  on  tbe  basis  of  a 
right  to  terminate  the  agency,  which  was 
created  by  the  agreement,  because  of  a 
breach  of  its  terms  by  the  principal,  but 
on  the  theory  of  a  sale,  and  a  rejection  of 
the  goods.  This  was  wholly  unwarranted 
by  the  legal  obligations  which  the  parties 
were  under,  and  by  tbe  case  as  it  was 
made,  and  It  must  have  misled  the  jury. 
In  no  sense  which  permits  tbe  application 
of  that  rule  can  It  be  said  that  the  con- 
tract was  one  of  purchase  and  sale. 
There  was  no  sale  of  a  specific  quantity 
of  coal,  or  of  the  output  of  the  mine.  Tag- 
gart  was  not  bound  to  buy  a  ton  of  coal. 
He  might  buy  a  thousand  tons  a  month, 
all  that  tbe  mine  produced,  or  none.  What 
he  ordered  he  was  bound  to  receive,  and 
pay  for  at  the  price  agreed  on.  In  some 
respects,  chiefly  relating  to  the  obligation 
to  pay  for  what  be  might  order,  it  was  like 
a  contract  of  sale.  In  tbe  absence  of  an 
obligation  to  order, take,  ur  purchase  any 
amount,  definite  or  Indefinite,  it  lacked  an 
element  which  always  accompanies  a  con- 
tract of  sale.  The  company  was  obliged 
to  fill  any  orders  which  Taggart  might 
send,  to  the  extent  of  their  output,  at  so 
much  per  ton.  The  correlative  promise  by 
Taggart  was  in  reality  tbe  assumption  of 
an  agency  to  dispose,  as  far  as  be  might 
be  able,  of  what  the  company  might  pro- 
duce. The  pith  of  the  agreement,  which 
WHS  of  advantage  to  the  coal  company, 
was  the  contract  to  work  up  a  trade  for 
their  coal,  which  Taggart  assumRd.  His 
compensation  was  in  tbe  price  at  which 
he  was  permitted  to  buy.  Any  breach  of 
this  agreement  by  Taggart  without  a 
legal  excuse  would  necesxarily  subject  him 
to  a  liability  enforceable  by  action.  The 
time  specified  in  the  contract  [or  the  du- 
ration of  the  agency  is  not  essential  to  the 
liability.  As  a  general  thing,  an  agent 
may  at  any  time  renounce  his  employ- 
ment, but  he  roust  do  it  In  good  faith, 
and  in  such  fashion  as  not  to  injure  hla 
principal.  When  once  he  has  entemd  on 
bis  employment,  he  may  not  renounce  it 
without  renHonnble  cause;  and,  failing  in 
this,  he  will  render  himself  liable  for  the 
consequences.  Story,  Ag.  §  47S;  White  v. 
Smith.  6  Lans.  6;  U.  S.  v.  Jarvis,  Daveis, 
274;  Elsee  v.  Gat  ward,  5  Term  R.  143. 
When  the  agreement  is  that  he  shall  con- 
tinue for  a  definite  period,  and  he  com-< 
mences  to  do  what  he  has  promised,  a  /br- 
tiori  will  he  be  liable  to  ru.spoud  in  dam- 
ages If  be  break  his  engagement  without 
legal  excuse.  When  the  company  averred, 
and  offered  evidence  tending  to  show, 
that  Taggart  bad  broken  his  contract  In 
this  pnrticuiar,  they  were  entitled  to  go 
to  the  jury  on  the  question  of  damages 
without  the  burden  of  a  stated  liability, 
that  tbe  sale  was  one  which  carried  with 
It  an  implied  warranty  of  quality.  The 
plaintiff  could  doubtless  insist  tbatbe  hud 


a  right  to  withdraw  from  tbe  engagement 
because  of  the  failure  of  the  company  to 
furnish  coal  which  was  salable  in  tbe 
market;  but  he  must  assume  the  burden 
of  showing  that  the  coal  was  in  general 
unsalable  in  the  market.  He  might  reject 
any  particular  lot  sent  on  bis  order  it  it 
was  not  fairly  within  the  designation  of 
"merchantable  coal,"  but  a  single  failure 
would  not  warrant  a  reerissionof  the  con- 
tract.  He  must  show  that  it  was  not 
within  the  reasonable  limits  of  tbe  trade 
in  coal,  and  that  from  Its  frequency  it 
would  be  unjust  to  require  hitu  to  con- 
tinue his  agency.  This  limitation  should 
have  been  expressed  to  tbe  Jury  in  connec- 
tion with  the  statement  of  the  obligation 
to  deliver  merchantable  coal. 

A  like  difficulty  arises  from  the  rule  of 
damages  laid  down.  The  difference  be- 
tween the  price  at  which  coal  was  to  be 
sold  to  Taggart  and  that  which  the  com- 
pany reallEed  after  he  renounced  Ills  en- 
gagement does  not  furnish  the  true  basis 
of  recovery.  Whatever  may  hereafter  be 
said  of  it  as  an  element  in  the  problem,  it 
is  not  the  principal  term.  That  is  to  be 
found  in  the  services  agreed  to  be  ren- 
dered, plus  the  cost  of  replacing  them  on 
the  abandonment.  The  company  intro- 
duced evidence  which  tended  to  show 
that,  on  Taggart's  refusal  to  further  con. 
tinue  to  "push  the  sale"  of  their  coal,  they 
procured  another  agent  to  fill  his  place  at 
some  cost,  and,  so  far  as  might  be,  them- 
selves endeavored  to  sell  the  coal,  at  an 
added  expense.  This  was  the  principal 
damage  which  tbey  were  entitled  to  re- 
cover, and  it  was  error  for  the  court  to 
state  the  law  otherwise.  There  might 
possibly  have  been  an  Injury  sustained  in 
the  matter  of  the  price  at  which  tl.'e  com- 
pany were,  after  the  change,  compelled  to 
dispose  of  theirproduct;  bat  thedifference 
in  price  is  not  perae  a  measure  by  which 
to  determine  the  injury.  In  a  special  and 
limited  sense  it  might  be.  Should  the 
proof  demonstrate  that  the  company  wajs 
only  able  to  procure  an  agent  to  handle 
their  production  by  conceding  less  advan- 
tageous terms  to  them  in  the  matter  of 
the  price  which  the  agent  would  pay, 
whereby  their  profits  were  diminished, 
such  proof  would  entitle  them  to  go  to  the 
Jury  on  the  question  of  a  loss  of  profits 
as  shown  in  the  matter  of  price.  On  tbe 
other  hand,  if  the  new  bargain  was  a 
more  advantageous  one  to  the  company, 
it  would,  on  a  similar  principle,  reduce 
their  recovery.  The  question  of  sales  to 
purchasers  genei-uliy,  and  the  matter  ot 
profits  resulting  therefrom,  can  in  no  man- 
ner be  said  to  properly  enter  into  the  so- 
lution of  the  question  of  damage.  The 
Jury  was  not  properly  instructed  upon 
either  of  these  matters,  and  the  error  of 
the  court  in  these  particulars  compels  a  re- 
versal of  tbe  Judgment.    Reversed. 


Sbtmocr  v.  Fisher  et  ah 

Fisher  et  al.  v.  Setmouk. 

{Supreme  Court  of  ColoraOo.    May  81, 1891.) 

MisiKO  Claim— COKVBRT— Fraud— FiDuciAitT  Rs- 

LATIOM— EtIDBNOB— PLBADINO — AXEHDMBNT. 

1.  Tbe  fact  that  one  has  properly  located  a 
minicg  claim  does  not  of  itaelf  relieve  hltn  from 
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tha  neoessttar  of  eonteattof  In  fb»  land-offloe  fho 
issue  of  a  patent  to  another  for  a  portion  of  i^ 
and  his  riohts  under  sucii  location  will  be  deemed 
waived  unless  it  be  shown  that  knowledge  of 
proceedings  to  procure  the  patent  was  fraudu- 
lently withheld  from  him. 

&  The  facts  that  in  the  amended  location 
eerUflcate  the  boundaries  of  the  claim  to  which 
the  patent  issued  were  changed  so  as  to  Include 
•  larger  portion  of  the  conflicting  claim  of  an- 
other without  his  Imowledge;  that  the  patentee 
was  a  co-owner  of  such  pikity  In  another  adja- 
cent claim,  and  his  oonfldeotia)  adviser  in  re- 
spect thereto;  and  that  the  conflicting  lode  was 
patented  in  the  name  of  "Tiger,"  (witting  the 
prefix  "Little, "  by  which  name  it  had  previously 
been  located,— will  not  of  themselves  constitute 
such  fraud. 

8.  Where  the  complaint  does  not  allege  that 
the  patentee  of  a  mining  claim  sustained  fidu- 
ciary relations  to  plaintiff,  it  is  error  to  admit 
evidence  of  such  relations  in  an  action  to  declare 
the  patent  to  be  held  in  tmst,  on  the  ground  that 
the  patentee  fi-audulently  caused  to  be  included 
thenin  a  portion  of  a  conflicting  mining  claim 
owned  by  plaintiff;  and  such  error  is  not  cured 
bv  a  declaration  in  the  decree  permitting  plain- 
tiff to  amend  his  complaint  to  conform  to  tneevl- 
deaoe. 

4.  Where  the  complaint  alleges  that  defend- 
ant procured  a  patent  to  a  mining  claim,  a  por- 
tion of  which  had  been  previously  located  by 
plaintiff,  and  fraudulently  withheld  knowledge 
of  his  proceedings  from  plaintiff,  an  amendment 
alleging  that  be  was  the  agent  of  plaintiff  for  the 
sale  of  his  claim,  although  it  introduces  a  new 
element  of  fraud,  does  not  constitute  a  new  cause 
of  action. 

5.  Where  a  patent  to  a  mining  dalm  was  Is- 
sued to  one  who,  by  previous  agreement  with  the 
original  locators,  was  to  convey  one-half  of  It 
to  them  they  are  necessary  parties  to  an  action 
by  a  third  party  whose  claim  was  fraudulently 
included  therein,  to  declare  a  trust  as  to  such 
portion. 

Cross-appeals  from  (listrlct  court,  Lake 
connty;  L.  M.  Ooddaro,  Judge. 

Action  in  chancery  by  Jennie  A.  Fisher 
and  Nicholas  Finn,  trostee,  against  O.  M. 
Se.vmour,  to  declare  a  trust  in  favor  of 
pluhitIRs  in  a  certain  mining  claim  pat- 
ented by  defendant.  Decree  granting  the 
reliet  sought  In  part,  and  denying  it  in 
part.    Both  parties  appeal.    Reversed. 

Both  of  tliese  appeals  are  from  the  same 
decree  In  the  court  below.  By  stipulation 
thoy  arA  considered  and  determined  to- 
gether. In  1880,  Mrs.  Fisher  and  Nicholas 
Finn,  trustee,  etc.,  were  the  owners  of  the 
"American  Flag,"  a  miolng  location  near 
I.cadv]]le.  Messrs.  Bloss,  Ilglnfrits,  and 
Herbert  were  likewise  owners  of  a  con- 
flicting mining  location  known  as  the 
"Little  Tiger;''  Seymour  and  Mrs.  Fisher 
were  co-owners  with  other  parties  In  the 
"General  Shields, "  a  mine  adjacent  to  the 
foregoing  properties.  Some  time  during 
the  summer  of  1880  the  latter  parties  met 
and  conversed  freely  with  reference  to  the 
"General  Shields, "  having  some  talk  also 
about  the  "American  Flag,"  and  In  cor- 
respondence between  them  afterwards, 
when  Mrs.  Fisher  had  returned  to  Ten- 
nessee, the  "American  Flag"  was  men- 
tioned. Mra.  Fisher  asserts  that  she  made 
Seymour  her  agent  to  sell  this  claim.  Sey- 
mour denies  such  agency.  In  October, 
1880,  Bloss,  Ilglnfrits,  and  Herbert  made  a 
contract  In  writing  with  Seymour  where- 
by he  was  to  patent  the  "Little  Tiger" 
In  his  own  name,  and  then  deed  one-half 
of  the  property  to  them.  Id  pursuance  ol 
T27r.no.4— 16 


this  contract,  an  amended  loeatloa  certifi- 
cate of  the  "Little  Tiger"  was  filed, cbang> 
ingtbename  to  the  "Tiger,  "and  surveying 
in  a  large  additional  portion  of  the  "Amer- 
ican Flag. "  Patent  was  obtained  without 
the  knowledge  of  Mrs.  FleherorFInn ;  and 
In  1881  they  brought  suit  against  Seymour 
for  the  purpose  of  having  him  declared 
a  trustee  holding  title  to  that  portion  of 
the  "American  Flag"  Included  In  the 
"Tiger"  patent  for  them.  From  the  de- 
cree In  their  favor  as  to  half  of  the  proper- 
ty Seymour  appealed;  from  the  decree 
against  them  as  to  the  otber  half  of  the 
property,  via.,  that  deeded  to  Bloss,  Ilgln- 
frits, and  Herbert,  In  pursuance  of  Sey- 
mour's  contract  before  patenting,  they  ap- 
pealed. The  remaining  essential  facts 
sufficiently  appear  in  the  opinion. 

Taylor  A  Aahton,  for  plaintiff.  S.  D. 
WalUag  and  Rueker  <t  Ewing,  for  defend- 
ant. 

Helm,  C.  J.,  (after  atnttng  tbe  fiicts  aa 
above.)  Theeomplalnt  on  which  this  cause 
was  tried  is  framed  upon  the  theory  of  a 
eonstrnctivetmst.  Belief  is  sough  ton  the 
ground  that  Seymour,  who  was  defendant 
below,  holds  the  legal  title,  conveyed  to 
bim  by  patent,  to  a  large  part  of  the 
"Tiger"  lode,  in  trust  for  the  benefit  of 
plaintiffs.  The  leading  question  to  be 
considered  Is,  did  tbe  failure  of  plaintiffs 
to  Institute  adverse  proceedings  In  tbe 
land-ofBce  on  behalf  of  the  "American 
Flag"  location,  and  to  contest  by  suit  de- 
fendant's claim  to  a  patent  of  the  "Tiger" 
lode,  operate  to  waive  or  forfeit  their  prior 
rights  in  the  conflicting  ground,  It  such 
rights  they  had? 

1.  The  first  contention  of  plaintiffs* 
counsel  Is  that,  regardless  of  the  statutes 
providing  for  adverse  contests  and  suits, 
and  notwithstanding  the  failure  of  his 
clients  to  proceed  thereunder,  the  single 
conceded  fact  of  a  valid  and  subsisting  lo- 
cation of  the  "American  Flag"  during  the 
"Tiger"  patent  proceedings  Is  decisive  of 
the  present  controversy.  He  asserts  that 
the  territory  embraced  in  tbe  "American 
Flag"  location  was  so  segregated  from 
the  public  domain  as  to  be  absolutely  pro- 
tected from  patent  by  any  other  party, 
though  plaintiffs  made  no  effort  to  invoke 
the  benefit  of  the  statutes  mentioned.  No 
proposition  connected  with  the  disposal 
of  mineral  land  is  more  conclusively  estab- 
lished than  that  such  lund,  when  held  un- 
der a  valid  mining  location,  is  no  longer 
subject  to  exploration  and  entry.  'The 
locator  thereof  Is  entitled  to  tbe  present 
exclusive  possession  and  use  as  against 
all  tbe  world,  including  even  the  United 
States,  which  prior  to  patent  retains  tbe 
legal  ownership.  GwiUim  v.  Ponnellan, 
115  D.  S.  45,  5  Sup.  Ct.  Rep.  1110.  A 
stranger  going  thereon  for  the  purpose  of 
discovering  veins,  of  cutting  and  remov- 
ing tlmber,orof  otherwiselnterferlng  with 
tbe  locator's  possession  and  use,  la  a  tres- 
passer. The  Interest  acquired  by  com- 
pliance with  the  mining  statutes  is,  until 
a  failure  to  periorm  annual  labor,  or  until 
abandonment  in  some  other  way,  for 
most  purposes,  as  valuable  and  effective 
as  if  the  title  bad  actually  passed  by  pat- 
ent.  Such  Interest,  In  this  state.  Is  subject 
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to  taxation,  and  Is  liable  to  levy  and  ealft 
underexecutlon  In  satiHfactlon  of  the  own- 
ers' debts.  It  has  been  deHi«nated  by  the 
supreme  court  of  the  United  States  a 
"Krant"  of  the  present  exclusive  right  to 
possesHion.  Gwillim  v.  Donnellan,  supra. 
The  foregoing  legal  propositions  lend  sup- 
port to  counsel's  contention.  His  able  ar- 
gument predicated  thereon  would  possess 
great  force  were  it  not  for  tlie  statutes  re- 
lating to  adverse  proceedinss.  The  differ- 
ent laws  providing  for  the  locating  and 
patenting  of  mines  are  to  be  considered 
together,  and  the  enactments  giving  the 
miner  certain  exclusive  rights  to  mineral 
claims  which  he  has  located  in  compliance 
therewith  must  be  construed  in  connection 
with  the  adverse  provisions  alluded  to. 
It  is  a  matter  of  such  grave  importance  as 
to  become  the  settled  policy  of  the  general 
government  that  all  controversies  relat- 
ing to  conflicting  mining  claims  be,  so  far 
as  possible,  adjudicated  prior  to  patent. 
The  statutes  providing  for  adverse  pro- 
ceedings in  the  land-offlce  and  adverse 
suits  in  the  courts  conclusively  recognize 
this  importance  and  exi»rees  this  policy. 
Thej'  do  not  deprive  the  locator  of  his  in- 
terest, nor  do  they  necessarily  lessen  Its 
completeness  and  value.  They  simply 
point  out  a  particular  method  by  which 
he  is  tc  assert  his  priority  and  maintain 
his  advantage.  The  government,  being 
the  paramount  owner  of  the  soil,  gives  the 
prior  claimant  fair  and  adequate  notice 
that  he  must  assert  his  interest  in  a  cer- 
tain prescribed  manner.  If  he  does  not 
avail  himself  of  the  proceedings  thus  pro- 
vided for  him,  the  superior  advantages 
obtained  by  virtue  ol  his  priority  of  discov- 
ery and  compliance  with  the  location  stat- 
utes may  be  lost.  Failing  to  invoke  the 
statutory  remedy  given,  and  permitting 
his  adversary  to  secure  a  patent  covering 
his  location  or  a  part  thereof,  he  will  be 
treated  in  law  as  having  voluntarily 
waived  his  prior  and  superior  rights.  Lee 
V.  Stahl,  9  Colo.  208, 11  Pac.  Rep.  77.  The 
existence  of  a  valid  and  subsisting  loca- 
tion of  the  "American  Flag  "at  the  time 
of  the  patenting  of  the  "Tiger"  lode,  even 
If  the  priority  of  such  location  he  conceded, 
did  not  Ipso  facto  protect  plaintiffs.  The 
principal  purpose  of  adverse  proceedings 
is  to  determine  Just  such  controversies  as 
arise  upon  conflicting  claims  of  this  kind. 
Plaintiffs'  prior  validlocation,if  such  tliey 
had,  did  not  exonerate  them  from  theduty 
of  invoking  the  remedy  given  by  the  ad  verse 
sta  tutes. 

2.  The  foregoing  views  proceed  upon 
the  theory  that  all  requirements  of  patent 
statutes  relating  to  notices  have  been 
fairly  complied  with;  and  where,  there- 
fore, if  the  complaining  party  has  failed  to 
avail  himself  of  the  statutory  adverse 
provisions,  the  fault  Is  chargeable  to  him- 
self, or  at  least  cannot  be  imputed  to  the 
patentee.  But  If,  by  reason  of  the  fraudu- 
lent conduct  of  the  patentee,  the  would-be 
contestor  is  kept  in  ignorance  of  the  pend- 
ency of  patent  proceedings,  and  is  thus 
prevented  from  availing  himself  of  the 
statutory  remedy,  a  court  of  equity  may, 
in  our  judgment.  Interfere.  Let  it  be  care- 
fully borne  in  mind  that  in  this  branch  of 
the  discussion  we  do  not  consider  a  case 


where  there  has  been  adverse  proceedings 
and  a  contest  before  the  land  department; 
we  refer  to  a  case  where  such  contest  and 
hearing  have  been  prevented  by  the  fraud 
of  the  patentee,  whereby  the  complaining 
party,  without  fault  on  his  part,  is  kept 
in  ignorance  of  the  application  for  title 
till  the  pa  tent  issues.  Great  consideration 
is  given  to  the  decisions  of  the  land  depart- 
ment in  all  mattei-s  there  passed  upon  an- 
tecedent to  patent,  and  the  necessity  for 
instituting  contest  proceedings  has  been 
strenuously  insisted  upon.  But  w6  have 
authority  fairly  supporting  the  foregoing 
view  concerning  judicial  cognixance  of  in- 
juries arising  from  such  frauds  a;B  the  one 
mentioned.  "In  those  eases  [cases  where 
conflicting  claims  between  private  parties 
Involve  the  effect  to  be  given  to  the  deter- 
mination of  officers  of  the  land  de|)artnient 
with  reference  to  the  public  domain]  It 
has  indeed  been  held,  as  claimed,  that  if 
the  executive  offlcer  has  made  a  mistake 
of  law  in  his  administration,  if  he  has  ex- 
ercised power  without  authority  of  law, 
if  bis  determination  has  been  procured  by 
the  fraudulent  practices  of  one  party  up- 
on the  officer  or  upon  the  opposite  party, 
or  If  the  ofllcer  has  himself  fraudulently 
decided  in  favor  of  one  and  against  the 
other,  a  court  of  justice  will  give  effect  to 
tlie  riscbts  of  the  parties  as  l>etween  them- 
selves, notwithstanding  the  errors  and 
the  frauds  alleged  and  shown.  The  prin- 
ciple is  'that  the  decision  of  the  officers  of 
the  land  department,  made  within  the 
scope  of  their  authority,  upon  questions 
of  this  kind,  is  iu  general  conclusive  every- 
where, except  when  reconsidered  by  way 
of  appeal  within  that  department;  and 
that  as  to  the  facts  on  which  their  decis- 
ion is  based,  in  the  absence  of  fraud  or 
mistake,  that  decision  is  conclusive  even  in 
courts  of  justice  when  the  title  after- 
wards comes  in  question ;  but  that  in  this 
class  of  cases,  as  in  all  others,  there  exists 
in  the  courts  of  equity  the  jurisdiction  to 
correct  mistakes,  to  relieve  against  frauds 
and  impositions.'"  Craig  v.  Leitensdorfer, 
123  U.  S.  189,  8  Sup.  Ct.  Rep.  85,  and  cases 
cited.  It  isneedless  tosay  tharan  investi- 
gation by  a  court  of  equity  In  the  case 
now  supposed  is  notfor  the  purpose  of  at- 
tacking or  annulling  the  patent  itself;  its 
object  Is  to  give  the  benefit  of  the  patent 
to  the  proper  party, — the  party  who  In 
equity  is  entitled  to  the  premises;  and 
when  the  foundation  Is  laid  by  proof  show- 
ingclearlythefraudofthoapplicant  where- 
by the  complaining  party  has  been  kept 
in  ignorance  of  the  existence  of  the  patent 
proceedings,  the  court  may  consider  the 
right  of  such  party  to  the  ground  in  con- 
troversy. The  determination  of  the  fore- 
going question  is  not  controlled  or  affect- 
ed by  the  congressional  statute  of  March 
3,  IWl.  The  government,  being  the  owner 
of  the  soil,  requires  as  a  prerequsite  to  the 
receiving  of  its  bounty  through  patent 
the  performance  of  certain  acts  and  the 
expenditure  of  a  certain  sum  of  money  up- 
on each  and  every  mining  claim.  Prior 
to  the  year  1881.  in  adverse  suits,  even 
where  the  applicant  bad  not  complied 
with  these  precedent  requirements,  he 
frequentlj'  secured  title;  for  the  adverse 
party,  being  plaintitf  in  the  resulting  suit. 
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bad  tbe  bnrden  of  tbe  issue,  and  under  the 
familiar  rule  in  ejectment  was  required 
to  recover  on  tbe  strengtli  of  liis  own  title, 
ref^ardlesa  of  the  wealsness  of  that  of  his 
adversary.  It  hefailedto  establish  a  valid 
prior  location,  verdict  and  judgment  went 
for  defendant,  (tbe  applicant,)  though  the 
latter  had  not  shown  compliance  with  the 
law.  To  avoid  this  anomalous  and  illog- 
ical result  the  statute  in  question  was 
adopted.  By  authorizing  a  verdict  and 
judgment  In  the  adverse  suit  that  neither 
party  has  shown  "  title  to  the  ground, "  it 
protects  the  United  States  from  the  eva- 
sion of  these  just  conditions  precedent  to 
the  grant;  but  upon  issue  of  patent  this 
statute  has  spent  its  force.  In  chancery 
proceedings  like  that  now  before  as,  tbe 
government  is  not  a  party ;  it  is  not  aslf- 
ing  tbat  tbe  court  determine  for  it,  under 
tbe  statute  of  1881,  whether  either  claim- 
ant is  entitled  to  patent.  The  technical 
sufficiency  of  the  patentee's  location  of  his 
conflicting  claim,  and  the  sufficiency  ol  his 
subsequent  acts  in  connection  therewith, 
are  not  necessarily  involved.  The  ques- 
tions tried  are:  Did  tbe  complaining  par- 
ty have  a  valid  and  subsisting  location 
prior,  and  therefore  superior,  to  that  with 
which  it  conflicted,  and  upon  which  the 
patent  is  baaed?  and  did  tlie  fraud  of  tbe 
patentee  keep  him  in  ignorance  of  the  pat- 
ent proceedings?  If  these  questions  be 
affirmatively  answered,  plaintiff  may  re- 
cover the  ground  in  conflict.  His  snit  in 
equity  presupposes  the  proper  passage  of 
the  title  from  its  owner  to  tbe  patentee, 
including  tbe  lexality  of  the  conveyance. 
He  does  not  assert  his  right  to  the  patent 
from  the  government;  he  accepts  tbe  in- 
strument already  given  as  in  all  respects 
safflcient  to  convey  tbe  legal  title,  but 
says:  "Owing  to  my  superior  interest  in 
tbe  premises,  which  entitles  me  to  tbe  ex- 
clusive possession  and  use,  even  as  against 
tbe  United  States,  and  owing  to  the  fraud 
perpetrated  upon  me  by  the  patentee,  I 
occupy  the  states  of  a  beneUcial  owner. 
My  equitable  rights  are  under  tbe  law  su- 
perior to  the  naked  legal  rights  of  the  pat- 
entee. If  the  government,  the  oi'iglnal 
owner  of  the  paramount  title,  is  dissatis- 
fied with  the  proceedings  wliereby  this  title 
was  divested,  let  the  proper  steps  be  taken 
to  secure  the  annulment  of  the  instru- 
ment; but,  so  long  as  the  government 
deos  not  complain,  I  demand  in  equity  a 
determination  favorable  to  me  of  the 
private  controversy  between  the  patentee 
and  myself."  Equity  must  recognize  his 
right  and  enforce  his  demand,  or  else,  ad- 
mitting its  justice,  must  decline  to  notice 
tbe  fraud  and  refuse  relief. 

Ttae  complaint  in  the  case  at  bar  sub- 
stantially avers  that  plaintiffs  were  fraud- 
ulently kept  in  ignorance  of  the  pendency 
of  the  patent  proceedings  until  after  the 
period  for  interposing  objection  in  tbe 
land-offlce  bad  expired.  The  specific 
grounds  upon  which  the  alleged  fraud  is 
rested  maybe  stated  as  follows:  First, 
that  in  the  amended  location  certificate 
the  surface  boundaries  of  tbe  "  Little  Ti- 
ger" were  changed  without  the  knowl- 
edge of  plaintlBs,  so  as  to  include  a  much 
larger  proportion  of  tbe"  American  Flag ; " 
fiecood,  that  in  the  patent  notices  posted 


and  publisbed  no  mention  was  made  of 
the  adjoiningcIaimant6;tA/r(/,  that  defend- 
ant Seymour  was  then  a  co-owner  with 
plaintiffs  in  the  "General  Shields,"  an  ad- 
joining property,  and  was  acting  during 
tbe  absence  of  plaintiffs  as  their  confiden- 
tial adviser  in  connection  therewith,  and 
professing  to  protect  their  interests  there- 
in through  feelings  of  kindness  and  friend- 
ship; and,  foartb,  that  in  the  amended 
location  certificate,  and  in  the  patent  no- 
tices, the  name  of  tbe  original  claim  was 
changed  from  the  "Little  Tiger"  to  the 
"Tiger,"  the  prefix  "Little"  being  omit- 
ted. Upon  these  averments  we  make  the 
following  observations:  First.  The  law 
permits  a  change  of  boundaries  when 
amended  location  certificates  are  filed; 
and,  if  the  superior  rights  of  others  are 
thus  interfered  with,  such  interference 
should  be  pointed  out  and  relied  upon  In 
opposition  to  tbe  trespasser's  claim  to  a 
patent.  If  not  before.  This  injury  is  as 
effectually  waived  by  a  failure  to  adverse 
as  are  prior  conflicting  rights  where  no 
change  of  surface  boundaries  has  taken 
place.  Second.  The  provision  requiring 
patent  notices  to  mention  the  names  of 
adjoining  claimants  apjiears  only  in  the 
land-offlce  rules.  It  does  not  specifically 
exist  in  the  statutes;  but,  viewing  the 
omission  as  an  important  defect,  we  need 
only  advert  to  the  fact  that  the  abstract 
before  us  fails  to  disclose  any  proof  re- 
ceived or  offered,  tending  to  show  that 
the  notices  in  question  were  imperfect  in 
this  particular.  Tltird.  The  fact  that  de- 
fendant was  a  co-owner  with  plaintiffs  in 
other  property,  and  was  acting  as  their 
confidential  adviser  in  connection  there- 
wlth,  furnishes  no  legal  ground  cognizable 
either  in  a  court  of  law  or  equity  for  the 
complaint  tbat  he  did  not  protect  their 
interests  in  the  "American  Flag."  Be- 
sides, it  clearly  appears  from  the  evidence 
that  plaintiffs  were  not  both  absent,  and 
that  defendant  was  not  acting  during 
any  of  tbe  period  mentioned  as  the  con- 
fidential adviser  ol  botli.  Plaintiff  Finn 
was  In  Leadville  most,  if  not  all,  of  tbe 
time,  and  he  Is  not  showu  to  have  bad 
an.v  business  relationship  whatever  witb 
defendant.  Fourth.  The  omission  of  the 
prefix  "Little"  in  the  name  of  the  lode 
patented,  we  do  not  think,  in  and  of  itself, 
is  sufficient  excuse  for  the  alleged  igno- 
rance of  plaintiffs.  It  appears  that  the 
"Little  Tiger"  was  known  and  always 
spoken  of  as  the  "Tiger."  The  habit  of 
omitting  the  adjective  prefix  to  tbe 
names  of  lodes  seems  to  have  been  general 
in  that  mining  district.  The  "American 
Flag,"  for  instance,  was  known  as  the 
"Flag,"  and  tbe  "General  Shields"  is  con- 
tinually referred  to  by  witnesses  testify- 
ing at  the  trial  on  both  sides  as  the 
"Shields.'  It  does  not  appear  tbat  the 
description  of  tbe  property  was  in  any 
other  way  defective.  Tbe  mining  district, 
the  locality,  the  refere.nce  to  natural  ob- 
jects or  permanent  monuments,  we  are 
bound  to  assume  were  unobjectionable. 
One  of  the  corners  is  described  as  "Corner 
No.  I-8;H1,"  ol  the  "  General  Shields."  Nei- 
ther the  sufficiency  of  the  posting  of  tlie 
plats  and  notices  on  the  claim  and  in  the 
land-office  nor  the  adequacy  of  tbe  news- 
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paper  advertlsementH  Is  snccessfnlly  chal- 
lenged. We  cannot  say,  nor  did  the  jury 
or  court  find,  that  plaintlBa,  including 
Finn,  who  was  present  in  LeadvlUe,  were 
deceived  by  the  change  ot  name,  and  thus 
prevented  from  instituting  a  proper  con- 
test by  adverse  proceedings. 

3.  But  the  questions  submitted  to  the 
Jury,  together  with  the  findings  of  the 
trial  court,  show  that  the  decree  against 
Seymour  and  in  favor  o(  plaintiffs  is  pred- 
icated largely  upon  a  fiduciary  relation- 
ship. The  theory  in  this  regard  is  that 
Mrs.  Fisher  employed  Seymour  to  act  as 
her  agent  and  confidential  adviser  as  to 
the  value  and  sale  of  the  "American 
Flag ; "  that  having  accepted  such  agency, 
and  while  conferring  and  corresponding 
with  her  In  relation  thereto,  he  took  ad- 
vantage of  her  absence,  and  through  Iter 
trust  and  confidence,  coupled  with  his 
fraudulent  conduct,  kept  her  in  ignorance 
ot  his  intention  and  acts  until  a  patent  is- 
sued to  himself  covering  a  large  part  ot 
the  trust-estate.  The  existence  of  this 
fiduciary  relationship  is  most  strenuously 
denied  by  Seymour,  and  the  evidence  up- 
on the  subject  is  not  as  satisfactory  as 
could  be  desired ;  but  we  do  not  propose 
to  determine  its  sufficiency  to  support  the 
findings  and  Judgment,  embarrassed  as 
the  investigation  would  be  by  the  tact 
that  our  facilities  for  correctly  weighing 
the  credibility  of  witnesses  are  greatly  in- 
ferior to  those  possessed  by  the  trial 
court,  for  the  most  careful  scrutiny  ot  the 
complaint  upon  which  the  cause  was 
tried  whi>lly  fails  to  reveal  any  averment 
setting  up,  or  tending  to  set  up,  the  al- 
leged agency.  It  would  be  an  unwarrant- 
ed assumption  for  us  to  hold  that  the  al- 
legation concerning  defendant's  co-owner- 
ship and  agency  In  the  "Shields"  pleads, 
or  was  intended  to  plead,  a  similar  fidu- 
ciary connection  with  the  "American 
Flag."  The  admission  of  the  evidence 
bearing  upon  Seymour's  agency  as  to  the 
"American  Flag,"  over  his  repeated  objec- 
tions, was,  therefore,  error.  This  error  is 
not  cured  by  the  declaration  in  the  decree 
that  "plaintiffs  herein  be  granted  leave  to 
amend  their  pleadings  to  correspond  with 
the  facts  proved,  and  that  the  pleadings 
be,  and  the  same  are  hereby,  considered 
eo  amended."  Under  our  system  of  pro- 
cedure the  amendment  ot  pleadings  dur- 
ing the  progress  of  the  trial  is,  in  the  exer- 
cise ot  a  reasonable  Judicial  discretion,  lib 
erally  allowed,  and  sometimes  such 
amendments  are  permitted  after  verdict. 
But  in  the  Srst  place,  the  manner  of 
amending  adopted  In  this  instance,  waiv- 
ing conBiderations  as  to  the  lateness  of 
the  order,  is  hardly  consistent  with  the 
method  provided  in  the  Civil  Code;  and, 
secondly, such  an  Iraportantchange  as  the 
one  now  under  consideration  should  not, 
without  acijuiescence,  be  made  for  the 
first  time  lu  a  final  decree.  Defendant 
Seymour  did  not  consent  to  the  alleged 
amendment  by  the  decree,  and  we  must 
presume  that  it  operated  as  a  surprise 
and  hardship  upon  him. 

4.  Prior  to  the  commencement  ot  the 
trial  an  amended  complaint  was  tendered, 
setting  up,  among  other  things,  the  very 
agency  In  question.    The  court  refused  to 


permit  the  filing  of  this  pleading,  and  the 
cause  proceeded,  as  we  have  already  seen, 
upon  the  original  complaint.  Thus  de- 
fendant was  afilrmatively  apprised  that 
this  particular  question  would  not  be  in- 
volved; he  was  deprived  ot  the  privilege 
of  aenylng  by  answer,  and  thereby  put- 
ting in  issue  this  Important  allegation; 
be  was  thrown  off  his  guard,  and  the  le- 
gal inference  is  that  he  did  not  prepare 
himself  to  meet  the  proofs  offered  by 
plaintiffs,  which  the  court  afterwards  re- 
ceived as  if  the  issue  had  been  properly 
made.  It  Is  needless  to  speculate  at 
length  concerning  the  particular  ground 
upon  which  the  court  based  his  rejection 
of  the  amended  complaint,  or  the  motives 
that  afterwards  influenced  him  in  receiv- 
ing evidence  upon  the  averments  rejected. 
If  bis  refunal  In  the  premises  was  predicat- 
ed upon  the  view  that  by  reason  of  their 
laches  in  waiting  five  years  after  begin- 
ning suit  before  tendering  the  amended 
complaint,  plaintiffs  were  not  entitled  to 
a  favorable  exercise  of  Judicial  discretion, 
it  is  apparent  from  his  order  in  the  final 
decree  concerning  amendments  that  sub- 
sequent developments  produced  a  change 
of  mind  in  this  regard.  If,  on  the  other 
hand,  the  ruling  referred  to  rested  upon 
the  belief  that  the  amended  complaint 
pleaded  a  new  cause  of  action,  the  court 
was  wrong,  and  his  subsequent  conduct 
shows  that  he  discovered  his  error.  This 
pleading  stated  much  more  elaborately 
all  that  the  original  complaint  contained, 
and  it  also  covered  a  vast  amount  of  sur- 
plusage In  the  way  of  purely  evidential 
instead  of  ultimate  facts;  but  we  do 
not  think  that,  at  least  as  to  Seymour, 
it  necessarily  averred  a  different  cause  of 
action.  "The cause  ot  action,  as  it  ap- 
pears In  the  complaint  when  properly 
pleaded,  will  therefore  always  be  the  facts 
from  which  the  plaintiff's  primai-y  right 
and  the  defendant's  corresponding  pri- 
mary duty  have  arisen,  together  with 
the  facts  which  constitute  the  doteud- 
ant'a  delict  or  wn>ng. "  Pom.  Item.  § 
463;  Bliss,  Code,  PI.  §  113.  Notwithstand- 
ing the  seeming  clearness  of  the  foregoing 
definition,  embarrassment  is  sometimes 
encountered  under  the  present  objection, 
and  our  conclusion  with  regard  to  the 
pleading  before  \m  has  not  been  reached 
without  difficulty  and  misgiving.  Plain- 
tiffs, being  the  prior  locators  ot  a  mining 
claim,  were  entitled  to  the  exclusive  pos- 
session, and,  upon  compliance  with  the 
law,  to  the  ultimate  absolute  ownership. 
It  was  Seymour's  duty,  when  applying  for 
a  patent  covering  a  part  of  the  "American 
Flag,"  not  only  to  give  the  notices  i-e- 
quired  by  law,  but  also  to  retrain  from 
acts  intended  or  calculated  to  keep  plain- 
tiffs in  Ignorance  of  the  patent  proceed- 
ings. His  alleged  failure  to  perform  this 
duty  produced  the  wrong  for  which  Dlaln- 
tlffs  seek  to  recover.  The  alleged  in  (ury 
resulting  from  this  wrong  is  thai  plain- 
tiffs were  kept  in  Ignorance  of  tiK  eventa 
transpiring,  whereby  they  lost  their  prop- 
erty rights.  The  spoken  language,  writ- 
ten correspondence,  and  acts  of  Seymour, 
it  Is  claimed,  were  intended  to  and  did 
prevent  them  from  discovering  the  sltuar 
tlon  and  protecting  themselves.    The  fact, 
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If  It  be  a  fact,  that  throoghout  the  trans- 
action Seymour  occupied  the  position  of  a 
trusted  agent  in  connection  with  the  prop- 
erty, is  an  additional  important  element 
of  bad  faith  on  his  part.  It  is  a  material 
fact,  supplemental  to  the  other  facts  con- 
stltutiiiK  plaintiffs'  primary  right  and  de- 
fendant's corresponding  duty.  It  intro- 
ducefl  Into  the  case  a  new  element  of  fraud, 
and  involves  the  application  of  a  new  eq- 
uitable principle,  but  it  does  not  so  alter 
or  Bupersede  the  original  primary  facts  as 
to  constitute  a  new  cause  of  action.  It  is 
hardly  necessary  to  add  that  the  transac- 
tion relied  on,  the  procedure  Invoiced,  and 
the  ultimate  relief  sought,  remain  precisely 
the  Bame. 

5.  The  questions  presented  in  the  re- 
malnlug  case  may  be  briefiy  disposed  of. 
Before  the  deci-ce  was  rendered  in  the 
court  below,  Seymour  conveyed  the  undi- 
vided one-bait  of  the  "Tiger"  lode  to 
Messrs.  Bloss,  Ilglnfritz,  and  Herbert. 
These  parties  were  the  original  locators 
of  the  -Little  Tiger,"  and  It  was  wltb 
them  he  made  the  contract  to  procure  a 
patent.  In  pursuance  of  which  contract 
the  deed  was  executed.  This  contract 
constituted  an  express  trust  in  their  fa- 
vor as  to  one-half  of  the  property ;  and 
the  trust-estate  thus  created  existed  prior 
to  the  commencement  of  suit  and  filing  of 
lis  pendens.  The  deed  executed  after  that 
date  simply  conveyed  the  legal  title  to 
property  which  these  parties  owned  be- 
fore being  made  aware  by  the  commence- 
ment of  suit  that  plaintiffs  asserted  any 
interest  in  such  property.  It  Is  not 
claimed  that  they  occupied  the  position  of 
agency  towards  plaintiffs.  One  tlieory, 
however,  of  the  amended  complaint  as  to 
them  Is  that,  knowing  of  Seymour's  Bdu- 
clary  relationship-  with  plaintiffs,  they 
conspired  and  confederated  with  him  to 
keep  plaintiffs  ignorant  of  the  patent  pro- 
ceedings, and,  thus  participating  In  his 
traad.  hold  title  also  as  trustees.  The 
court  below  found  that  as  to  the  moiety 
conveyed  to  them  no  trust  existed. 
BloBB,  Ilginfritz,  and  Herbert  were  not 
parties  to  the  suit,  though  they  would 
have  become  such  had  the  amended  com- 
plaint been  filed.  No  issues  were  made  by 
the  pleadings  as  to  them,  and  their  rights 
■were  not  before  the  court  for  considered 
tlon.  Their  title  to  one-half  of  the  prop- 
erty, resting  as  It  did  upon  an  express 
trust,  the  foundation  of  which  existed  an- 
tecedent to  the  perpetration  of  the  alleged 
wrong,  would  not  necessarily  depend  npon 
the  Buccess  or  failure  of  Seymour.  It  was 
clearly  error  to  adjudicate  the  rights  of 
these  persons,  either  favorably  or  unfa- 
vorably, without  making  them  parties 
and  requiring  appropriate  pleadings;  and 
even  If  It  were  true,  as  their  counsel  con- 
tend, that  such  adjndination  could  only 
have  been  predicated  upon  the  introduc- 
tion of  a  wholly  new  and  different  cause 
ot  action,  It  does  not  follow  that  for  this 
reason  the  court  was  authorized  to  enter 
a  decree  in  their  favor.  Through  the  ab- 
sence of  proper  parties  and  pleadings, 
plaintiffs  may,  as  asserted  by  counsel, 
have  been  prevented  from  offering  legiti- 
mate proofs  tending  to  establish  the  nec- 
essary knowledge  on  the  part  of  Bloss, 


Ilgintrfts,  and  Herbert,  and  their  connec- 
tion with  the  conspiracy  whereby  the  al- 
leged fraud  was  perpetrated.  The  decree 
is  reversed.  Both  cauHes  will  be  remand- 
ed for  such  further  proceedings  as  maj  be 
consistent  with  good  practice  and  the 
views  herein  expressed.  We  offer  no  sug- 
gestions concerning  the  exercise  of  Judicial 
discretion  should  application  be  made  for 
leave  to  flie  an  amended  complaint.  As 
to  Bloss,  Ilglnfritz,  and  Herbert,  our  view 
Is  that,  if  the  attempt  Is  made  to  adjudi- 
cate their  rights,  they  should  at  least  be 
made  parties,  and  such  trial  should  be  bad 
upon  proper  issues.    Reversed. 


Kannauoh  v.  Quartette  Min.Co. 
(Supreme  Covrt  of  Colorado.    June  18,  1891.) 

DSFAKimiB  IN  PLEADIHS  —  HlNINA  CLAIM  —  AS- 
VBBBE  FOS8E3SIOX. 

1.  Where  the  facts  relied  upon  in  the  repli- 
cation constitute  a  departnre  from  the  cause  of 
action  stated  in  the  complaint,  the  defendant 
waives  bis  right  to  take  advantage  of  the  same 
by  voluntarily  going  to  trial  without  objection. 
Both  at  common  law  and  under  the  Code  a  de- 
parture in  pleading  can  only  be  taken  advantage 
of  before  trial  by  demurrer  or  otherwise. 

3.  It  is  the  policy  of  the  law  to  require  the 
claims  of  all  parties  to  mining  claims  to  be  ad- 
Justed  prior  to  the  issuance  of  a  patent.  Thepro- 
oeedings  before  the  land  department  to  procure 
patent  are  judicial  in  character,  and  the  publi- 
cation of  notice,  as  provided  by  the  statute, 
brings  all  parties  into  court;  and  if  they  stand 
by  and  allow  the  statutory  time  for  filing  adverse 
claims,  or  for  bringing  suit  In  support  thereof, 
to  elapse,  their  rights,  so  far  as  the  same  might 
have  been  determined  in  such  proceedings,  in 
the  absence  of  fraud  or  mistake,  are  forever 
lost. 

3.  A  party  who  flies  his  adverse  claim  in  due 
time,  but  afterwards  allows  the  same  to  be  dis- 
missed for  failure  to  prosecute,  stands  in  no  more 
favorable  position  than  if  he  had  failed  entirely 
to  file  adirerse  proceedings. 

4.  The  defendant  in  this  case,  having  failed 
in  his  adverse  proceedings,  cannot  be  permitted 
to  show  in  the  courts  that  the  party  applying  for 
a  patent  had  not  fully  complied  with  the  law. 

(SylUibua  by  the  Court.) 

Appeal  from  district  court,  Lakeconnty; 
L.  M.  GonDAHD,  Judge. 

.\ction  for  possession  of  and  damages  to 
real  property.  Appellee,  as  plaJutlff  be- 
low, filed  Its  complaint  against  the  appel- 
lant, in  which,  after  alleging  Its  own  cor- 
porate existence.  It  is  declared  in  substance 
that  it  was,  and  since  August  15,  1886,  had 
been,  the  owner  and  entitled  tothe  posses, 
slon  of  the  Little  Winnie  lodemining  claim, 
situated  In  said  county,  basing  its  owner- 
ship upon  a  full  compliance  with  the  local 
laws  and  rules  of  miners,  the  laws  of  the 
United  States  and  of  the  state  of  Colora- 
do, and  actual  prior  possession;  that 
about  December  5,  1886,  the  defendant  ob- 
tained possession  of  a  shaft  on  the  Treas- 
ure Vault  claim,  near  the  side  line  of  the 
Little  Winnie,  from  which  It  ran  a  certain 
drift  into  the  latter  claim,  and  at  once 
proceeded  to  extract,  remove,  and  sell  ore 
belonging  to  plaintitf's  claim,  converting 
the  proceeds  to  Its  own  use;  and  that  the 
defendant  also  since  said  time  has  with- 
held the  possession  of  the  premises  in  dis- 
pute, to  the  plaintiff's  damage,  etc.  Spe- 
cial damages  are  also  claimed,  based  upon 
the  value  of  the  ore  alleged  to  have  been 
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extracted.  The  answer,  after  denying  the 
trespasHes  complained  of,  denies  that  the 
plaiutiff  ever  had  been,  or  then  was,  the 
owner  or  entitled  to  the  posseBsion  of  the 
so-called  "Uttle  Winnie"  claim,  either  by 
virtue  of  compliance  with  any  local  laws 
or  statutes,  or  otherwise.  Defendant  also 
denies  that  the  said  clfilm  was  ever  locat- 
ed as  required  by  law,  or  that  it  ever  had 
any  existence  bm  a  lode  mining  claim.  He 
admits  tbat  he  was  in  possession  of  the 
Treasure  Vault  claim,  but  denies  that  he 
wrongfully  or  otherwise  committed  the 
trespass  or  ouster, or  made  theentry  com- 
plained of.  The  defendant  also  tiled  a 
cruss-complaint,  setting  forth  the  loca- 
tion, discovery,  and  ownership  of  the 
Treasure  Vault  lode  mining  claim,  and  al- 
leging that  the  owners  of  the-  same  had, 
prior  to  the  said  trespass,  made  a  lease  to 
him  of  the  same,  from  a  portion  of  which 
he  bad  been  ousted  by  the  appellee.  A  rep- 
lication was  afterwards  iiled,  in  which, 
after  denying  all  the  allegations  of  the 
cross-complaint,  the  following  is  pleaded: 
"Plaintiff,  further  answering  said  cross- 
complaint,  says  that  on  the  19tb  day  of 
February,  A.  D.  1880,  the  United  States 
Gold  &  Silver  Mining  (Company, the  owner 
of  the  Little  Winnie  lode  mining  claim 
mentioned  in  the  complaint  herein,  filed 
its  application  in  the  district  land-ofllce 
of  the  Duited  States  for  patent  for  said 
Little  Winnie  claim  ;  that  notice  of  such 
application  was  duly  published  for  the  pe- 
riod of  sixty  days  required  by  law.  That 
during  said  period  of  publication,  to-wlt, 
on  the  3d  day  of  April,  A.  D.  1880,  the 
claimants  of  the  said  Treasure  Vault  min- 
ing claim  filed  in  said  land-ofUce  a  protest 
ana  adverse  claim  against  said  applica- 
tion for  patent,  and  that  other  adverse 
claims  in  behalf  of  other  mining  locations 
were  also  filed  in  said  land-office  against 
said  application;  that  within  thirty  days 
after  the  filing  of  their  said  adverse  claim 
the  said  claimants,  being  the  parties  men- 
tioned in  the  said  cross-complaint,  com- 
menced their  action  in  the  district  court 
of  Lake  county  to  try  and  determine  the 
title  to  that  portion  of  said  Little  Winnie 
claim  claimed  by  them  as  a  part  of  said 
Treasure  Vault  claim,  which  said  action 
was  afterwards  removed  to  the  circuit 
court  of  the  United  States  for  the  district 
of  Colorado,  sitting  at  Denver,  and  that 
said  action  was,  in  said  circuit  court,  aft- 
erwards, on  the  iiOth  day  of  July,  A.  D. 
1886,  by  said  court  dismissed,  at  the  costs 
of  the  plaintiffs  therein,  the  said  claimants 
of  the  Treasure  Vault  claim ;  that  the  said 
adverse  claims  of  said  parties  were  there- 
by waived,  and  the  adverse  claims  of  all 
other  parties  were  also  waived,  and  on 
the  5th  day  of  November,  A.  D.  1886,  there 
were  no  suits  pending  or  determined  in 
any  court  against  said  United  States  Gold 
&  Silver  Mining  Company,  involving  the 
title  to  the  said  Little  Winnie  lode  mining 
claim,  and  this  plaintiff,  the  grantee  of  the 
said  United  States  Gold  &  Silver  Mining 
Company  and  its  grantees,  was  and  is  en- 
titled to  pay  to  the  receiver  of  said  land- 
offlce  for  said  Little  Winnie  mining  claim, 
and  receive  a  United  States  paten  t  therefor ; 
that  by  reason  of  the  premises  the  defend- 
ant, or  any  other  person  or  persons  under 


whom  he  claims,  is  estopped  and  barred 
from  denying  tbat  the  plaintiff  is  the  own- 
er of  said  Little  Winnie  claim,  or  from  as- 
serting title  to  any  portion  of  the  laud  in- 
cluded within  its  boundaries. "  The  cause 
was  tried  to  the  court  without  a  jury. 
Judgment  for  plain tiEf  for  possession  and 
costs.  The  remaining  facts  safflciently 
appear  in  the  opinion. 

Patterson  &  Thomas,  for  appellant. 
C.  /.  Thompson,  Kucker  &  Ewiag,  and 
Sayer  &  Blake,  for  appellee. 

Hayt,  T..  (after  stating  the  facts  as 
above.)  Although  there  are  a  large  num- 
ber of  errors  assigned,  the  determination 
of  two  questions  will,  we  think,  dispose 
of  all  of  them. 

1.  Could  plaintiff  under  the  pleadings 
show  title  by  purchase?  In  actions  of  this 
character  it  is  provided  by  the  Code  thai 
when  "plaintiff  claims  the  legal  right  to 
occupy  and  possess  the  premises  under  th«* 
local  laws  and  rulesof  any  mining  district, 
or  of  the  United  States,  the  state  of  Colo- 
rado, or  otherwise,  the  complaint  shall  con- 
tain a  brief  statement  of  such  possessory 
claim,  and  whether  the  right  claimed  is 
by  pre-emption  or  purchase,  or  by  right 
of  actual  prior  possession  on  the  public 
domain  of  the  United  States."  Code  1887, 
§  267.  Plaintiff  in  his  complaint  in  this 
case  bases  his  claim  upon  his  prior  posses- 
sion and  location  of  the  property  under 
the  mining  laws  of  the  state  and  of  the 
United  States,  etc.,  the  claim  by  purchase 
first  appearing  in  the  replication.  If  it  be 
conceded  tbat  the  claim  of  title  by  pur- 
chase as  set  up  in  the  replica  tion  is  a  depart- 
ure from  the  cause  of  action  as  pleaded  in 
the  complaint,  this  could  only  have  been 
taken  advantage  of  by  demurrer,  motion, 
or  otherwise  before  trial.  If  this  had  been 
done,  tlie  complaint  might  have  been 
amended,  and  the  omission  supplied.  It 
was  not  done.  By  voluntarily  going  to 
trial  with  the  pleadings  as  they  were,  the 
defendant  must  be  beid  to  have  waived 
such  objections.  This  is  true  at  common 
law  as  well  as  under  the  Code.  Bliss,  Code 
PI.  §  396;  2  Chit.  PL  (16th  Ed.)  p.  678; 
Keay  v.  Goodwin,  16  Mass.  1;  Andrus  t. 
Waring.  20  Johns.  153;  New  t.  Wambaeh, 
42  Ind.  456. 

2.  By  the  answer  and  cross-complaint 
the  Quartette  Mining  Company  claim  the 
right  of  possession  to  the  property  in  con- 
troversy by  virtue  of  a  lease  of  the  Treasui'e 
Vault  lode;  hence  it  becomes  important 
to  determine  the  effect  of  the  patent  pro- 
ceedings upon  the  title  to  said  claim. 
This  raises  the  second  question,  which 
may  be  stated  thus:  May  the  owners  of 
the  Treasure  Vault  niiningclHim, notwith- 
standing their  failure  to  adverse,  present 
in  this  action  claims  which  they  or  their 
grantors  then  had  to  the  ground  included 
in  the  application  for  a  patent  to  the 
Little  Winnie  lode  mining  claim?  Tlie 
facts  in  reference  to  the  patent  proceed- 
ings and  adversesuit  were  admitted  or  con- 
ceded upon  the  trial  practically .  as  set 
forth  in  the  replication.  It  thus  appears 
that  the  owners  of  the  Treasure  Vault 
lode  filed  within  the  time  given  by  statute 
its  protest  and  adverse  against  the  issu- 
ance of  a  patent  to  plaintilt's  grantor,  the 
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then  owner  of  the  Little  Winnie  claim; 
and  that  in  due  time  said  parties  cum- 
raenced  an  action  In  support  ol  said  ad- 
verse claim,  wliicb  action  was  pending;  for 
a  namber  ul  years,  and  then  dismissed  at 
appellant's  cost  for  failure  to  prosecute. 
Appellant,  after  permitting  the  suit  insti- 
tuted by  him  to  be  dismissed  for  want 
of  prosecution,  certainly  stands  In  no 
more  favorable  position  here  than  U  he 
had  failed  entirely  to  file  adverse  proceed- 
iniCB.  The  act  of  congress  declares  that  if 
no  adverse  claim  be  Hied  within  CU  days 
"it  shall  be  assumed  that  noadverscclaim 
exists."  The  object  of  the  law  is  to  re- 
qoire  the  claims  of  all  parties  to  be  adjust- 
ed prior  to  the  issuance  of  a  patent.  The 
proceedings  before  the  land  department 
are  judicial  in  character,  and  the  publica- 
tion of  notice  as  required  brings  all  parties 
into  court;  and  if  thfy  stand  by  and  al- 
low the  statutory  time  for  filing  adverse 
claims,  or  for  bringing  suit  in  support 
thereof,  to  elapse,  their  rights,  so  far  as 
the  same  might  have  l>een  determined  in 
such  proceedlugH,  in  the  absence  of  frand 
or  mistake,  (neither  of  which  are  here 
pleaded,)  are  f<»rever  lost.  L(!e  v.  Stahl, 
9  Colo.  20K,  11  Pac.  Rep.  77;  Hunt  v.  Min- 
ing Co.,  14  Colo.  451,  24  Pac.  Rep.  .'550;  Sey- 
mour v.  Fisher,  16  Colo.  — ,  27  Pac.  Rep. 
240;  Wight  v.  Dubois,  21  Fed.  Rep.  «U3. 
The  case  last  cited  is  directly  In  point.  It 
received  the  sanction  of  this  court  in 
Hunt  V.  Mining  Co.,  supra.  It  Is  not  nec- 
essary to  repeat  the  reasoning,  or  give  In 
detail  the  conclusions  there  announced. 
It  is  absolutely  decisive  of  this  case.  The 
defendant,  having  failed  in  his  adverse 
proceeding,  cannot  in  this  action  be  per- 
mitted to  show  that  the  discovery  shaft 
of  the  Little  Winnie  claim  was  not  within 
the  boundaries  of  such  claim,  or  to  take 
advantage  of  any  failure  on  the  part  of 
said  United  States  Gold  &  Sliver  Mining 
Company  to  91e  its  articles  of  incorpora- 
tion, together  with  the  laws  of  the  state 
of  Illinois,  in  the  ofBco  of  the  secretary  of 
state,  before  the  purchase  of  the  property 
in  the  controversy.  It  is  only  necessary 
in  conclusion  to  say  that  the  trial  below 
seems  to  have  been  conducted  in  accord- 
ance with  the  foregoing  views.  The  evi- 
dence justifies  the  judgment,  and  it  must 
be  affirmed. 


Ward  et  al.  v.  Wilms. 
(Supremi  Court  of  Colorado.    May  21, 1891.) 
Sbcubitt  fob  Costs  —  Objectiojis  to  Evidbmcis. 
1.  Whetiier  or  not  a  resident  plaintiff  shall 
be  required   to  give  security  for  costs  is  a  mat- 
ter in  the  sound  discretion  of  tlie  court. 

3.  An  objection  to  testimony  will  not,  in  een- 
eral,  be  considered  in  a  court  of  review,  umcss 
ttie  record  shows  that  the  Kronnds  of  such  ob- 
jection were  fairly  presented  to  tbe  trial  court. 
It  is  only  where  the  testimony  offered  Is  wholly 
inadmissible  for  any  purpose  in  the  case  that  a 
general  objection  will  sufBce. 
{SyUabua  by  the  Court.) 

Appeal  from  district  conrt,  Washington 
county ;  Tuomas  J.  Robinson,  Judge. 

This  was  an  action  by  Samantha  J. 
Wilms  against  Benjamin  Ward  and  his 
sureties  upon  his  official  bond  as  constable. 
Tlie  complaint  charges,  in  substance,  that. 


by  virtue  of  a  certain  execution  against 
one  F.  W.  Wilms,  the  defendant  Ward  had 
illegally  and  forcibly  talceu  possession  of 
a  stock  of  merchandise  belonging  to  plain- 
tiff, and  had  wrongfully  appropriated  the 
same,  to  her  damage,  etc. ;  that  said  acts 
were  done  by  Ward  under  color  of  his 
office  as  constable.  The  defense  relied  on 
was  that  the  merchandise  so  seized  was 
in  fact  the  property  of  F.  W.  Wilms,  the 
defendant  In  tbe  execution.  The  trial  re- 
sulted In  a  finding  and  judgment  in  fiiTor 
of  plaintiff.    The  defendants  appeal. 

Quitman  Bmwn  and  Markbam & PlUon, 
for  appellants.  Stuart  Bros.  &  Andrews, 
for  appellee. 

Elliott,  J.,  (after  stating  the  facts  as 
above.)  Whether  or  not  a  resident  plain- 
tiff shall  be  required  to  give  security  for 
costs  under  the  act  of  1885,  (Sess.  Laws, 
1.56,)  is  a  matter  in  the  sound  discretion  ol 
the  conrt.  See  K.nigbt  v.  Fisher,  15  Colo. 
— .  25  Pac.  Rep.  78,  and  cases  there  cited. 

The  remaining  assignments  of  error  re- 
quiring consideration  relate  to  the  admis- 
sion of  testimony  in  behalf  of  plaintiff. 
The  plaintiff  claimed  title  to  the  property 
in  controversy  through  conveyance  from 
her  husband,  Frederick  W.  Wilms.  She 
sought  to  establish  her  claim  by  proof  to 
the  effect  that,  in  1877,  her  husband  was 
the  owner  of  a  certain  hotel  property  in 
the  state  of  Nebraska,  and,  being  entirely 
out  of  debt,  conveyed  the  same  to  her  as  a 
gift;  that.  In  1886,  he  repurchased  tbe 
same  from  plaintiff,  giving  her  his  note 
for  ¥4,000  therefor,  and  that  he  then  trad- 
ed the  hotel  property  for  the  stock  of  mer- 
chandise, and  moved  tbe  same  to  this 
state;  that,  in  1887,  plaintiff  being  desir- 
ous of  collecting  the  note  against  her  hus- 
band, and  he  being  unable  to  pay  in  mon- 
ey, she  took  from  him  a  bill  of  sale  of  the 
merchandise  in  controversy  in  payment  of 
the  note,  and  that  she  took  immediate 
and  absolute  possession  of  the  merchan- 
dise thus  purchased,  and  retained  open, 
notorious,  exclusive,  and  continued  pos- 
session and  control  thereof,  until  tbe  same 
was  seized  in  execution  by  the  defendant 
constal)Ie,  for  the  debt  of  her  husband. 
In  support  of  her  claim  plulntift  identified 
and  offered  in  evidence  the  :|(4,0lK)  note,  to- 
gether with  certain  correspondence  be- 
tween herself  and  her  husband  relating  to 
the  alleged  transaction  by  which  she 
claimed  title  to  the  property.  To  this 
offer  the  defendant's  counsel  objected. 
The  objection  was  overruled,  and  excep- 
tion was  ta1<en,  and  the  ruimg  is  Mssigncd 
for  error.  As  the  note  was  technically 
admissible  In  evidence,  we  need  not  con- 
sider the  question  of  the  admlatfiblHty  of 
the  letters,  for,  as  the  objection  was  gen- 
eral to  the  whole  offer,  It  was  unavailing. 
Tbe  bill  of  exceptions  does  not  show  that 
any  ground  of  objection  whatever  was 
brought  to  the  attention  of  the  trial 
court.  The  language  of  the  bill  upon  this 
point,  as  certified  to  us, is,  "to  which  offer 
counsel  for  defendant  objected. "  Nothing 
more.  The  note  and  the  correspondence 
were  not  offered  separately,  nor  was  any 
separate  objection  interposed.  It  is  al- 
ways the  better  and  safer  practice  to 
state  the  grounds  ol  objection  to  the  ad- 
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mission  of  testimony,  and  liave  the  same 
incorporated  Into  the  rtscord  by  bill  of  ex- 
ceptions. The  omission  so  to  do  often 
renders  the  objection  nugatory  In  the  ap- 
pellate court.  1  Tbomp.  Trials,  6B3,  696, 
843;  Elliott  V.  Peirsol,  1  Pet.  328;  Moore 
V.  Bank,  13  Pet.  802.  It  is  further  assigned 
for  error  that  plaintiff  was  permitted, 
against  the  objection  of  defendant,  to  tes- 
tify to  the  value  of  the  merchandise  In  con- 
troversy without  showing  that  she  was 
properly  qualified  as  a  witness  on  that 
point.  The  asHlgnment  is  not  well  taken. 
The  record  does  not  show  that  the 
grounds  of  objection  were  in  any  manner 
suggested  at  the  trial.  If  they  had  been, 
the  objection  might  have  been  obviated  or 
sustained.  This  is  another  pertinent  illus- 
tration of  the  rule  that  an  objection  to 
testimony  will  not,  in  general,  be  consid- 
ered in  a  court  of  review,  unless  the  record 
shows  that  the  grounds  of  such  objection 
were  fairly  presented  to  the  trial  court. 
It  is  only  where  the  testimony  offered  is 
wholly  inadmissible  for  any  purpose  in 
the  case  that  a  general  objection  will  suf- 
fice. Higglns  V.  Armstrong,  9  Colo.  57, 10 
Pac.  Rep.  232;  Gilpin  v.  Gilpin,  12  Colo. 
517,  21  Pac.  Rep.  612,  and  authorities  there 
cited.  The  bill  of  exceptions  does  not  pur- 
port to  contain  all  the  evidence.  Hence, 
we  must  presume  that  plaintiff's  title  to 
and  possession  of  the  property  in  contro- 
versy were  abundantly  sustained  by  the 
evidence.  The  flndiny;  and  judgment  of 
the  court  must  accordingly  be  affirmed. 


■W^RAr  V.  Carpknter. 
{Supreme  Court  of  Colorado.    April  39, 1891.) 

Real-Estate  Agents  —  Rioht  to  Cohhission — 

iMFEACniKO  VkBDICT — EXCEPTIONS. 

1.  Whore  a  real-estute  agent,  In  whose  hands 
land  is  placed  for  sale  on  commission,  furnishes 
a  porcbaser,  who,  after  negotiating  with  the 
owner,  purchases  the  land,  the  owner  will  he 
held  to  have  favorably  determined  the  pur- 
chaser's responsibility,  and,  though  he  may  turn 
out  to  be  irresponsible,  the  agent  will  be  enti- 
tled to  his  commission. 

2.  Affidavits  of  jurors  stating  the  theory  or 
ground  on  which  they  rendered  theirverdict  will 
not  be  received  for  the  purpose  of  impeaching 
the  same. 

8.  In  an  action  by  a  real-estate  agent  to  re- 
cover commissions  tor  the  sale  of  land,  where 
defendant  claims  that  no  sain  was  consummated 
to  the  purchaser  furnished  by  plaintiff,  evidence 
that,  after  suit  brought,  defendant  sold  the  land 
to  another  person  would  «end  to  corroborate  de- 
fendant's theory,  and,  even  if  erroneously  admit- 
ted, could  uot  prejudice  him. 

4.  Where  the  giving  of  an  instruction  is  as- 
signed as  error  on  appeai,  the  record  must  show 
that  by  some  proper  objection  the  trial  court's 
attention  was  called  to  the  alleged  error,  and 
that  he  was  thus  given  an  opportunity  to  correct 
it  at  the  time. 

Appeal  from  district  court,  Arapahoe 
county;  Victor  A.  Eli-iott,  Judge. 

Long  &  Johnsoa,  for  appellant.  Robt. 
Given,  for  appellee. 

Helu.  C.  I.  Appellee  brought  suit  in 
the  court  below  against  appellant,  and  re- 
covered 91,000  as  commission  for  services 
rendered  in  procuring  the  sale  of  certain 
realty  in  Nebraska.  The  admitted  facts 
show  that  appellant  placed  the  property 


in  the  hands  of  appellee  for  sale  at  a  ceiv 
tain  figure,  allowing  him  the  sum  recov- 
ered Incase  of  success;  that  appellee  found 
Corregen,  the  alleged  purchaser,  and  in- 
troduced bim  to  appellant;  also,  that  ne- 
gotiations between  Corregen  and  appel- 
lant were  carried  on  for  a  considerable 
period. 

The  rule  contended  for  by  appellant  is 
undoubtedly  correct,  viz.,  that  when,  un- 
der circumstances  such  as  are  here  pre- 
sented, the  agent  has  introduced  to  bis 
principal  an  acceptable  purchaser,  willing 
and  fluancially  able  to  buy  on  the  terms 
named  by  the  principal,  he  is  entitled  to 
Ills  commission,  even  though,  through  the 
fault  of  the  principal,  the  sale  does  not 
actually  take  place.  Buckingham  v.  Har- 
ris, 10  Colo.  455,  15  Pac.  Rep.  817,  and  cases 
cited.  But  appellee  did  not,  in  the  court 
below,  base  his  recovery  upon  this  rule  of 
law ;  nor  does  he  do  su  here.  His  conten- 
tion is  tbat  the  sale  was  actually  consum- 
mated. Appellant  vigorously  combats 
this  contention.  He  asserts  that  the  ne- 
fcotlatlons  between  blm  and  Corregen  en- 
tirely failed,  because  Corregen .  proved  to 
be  financially  irresponsible';  and  upon  this 
controversy  the  case,  so  tar  as  the  evi- 
dence is  concerned,  will  bo  determined. 
The  proofs  offered  by  appellee  to  establish 
the  sale  are  not  perfectly  satisfactory.  If 
sitting  as  a  trial  court  without  the  aid  of 
a  Jury,  we  might  hesitate  before  finding 
affirmatively  upon  this  question  of  fact; 
bat  the  record  Is  not  wholly  devoid  of  evi- 
dence to  sustain  the  verdict  returned. 
The  testimony  of  both  appellee  and  the 
witness  Davis  tends  to  show  a  completed 
sale  to  Corregen.  It  is  strongly  contra- 
dicted by  appellant  and  Corregen;  and 
there  are  circumstances  corroborating,  to 
some  extent,  the  position  of  appellant  in 
this  regard.  But  we  cannot  say  that  the 
preponderance  of  evidence  in  appellant's 
favor  is  so  great  as  to  warrant  our  inter- 
ference with  the  verdict  of  the  jury,  or  the 
Judgment  pronounced  thereon  by  the  trial 
court,  who  also  met  the  witnesses  face  to 
face.  If  the  sale  to  Corregen  were  actual- 
ly completed,  appellant  must  be  held  to 
have  favorably  determined  the  latter's 
financial  responsibility.  And  appellee  was 
entitled  to  his  commission,  even  though  it 
may  afterwards  have  transpired  that  Cor- 
regen was  unable  to  meet  deferred  pay- 
ments as  they  became  due. 

In  support  of  bis  motion  for  a  new  trial, 
appellant  offered  to  prove  by  the  affida- 
vits of  two  or  more  jurors  who  tried  the 
cause  "that  the  jury  arrived  at  their  ver- 
dict upon  the  theory  that  defendant, 
Wray,  and  B.  A.  Corregen  concerted  to- 
gether to  make  the  sale  afterwards  to  J. 
C.  Davis;  that  the  jury  believed  that  Cor- 
regen was  wholly  Irresponsible,  but  that 
Carpenter  had  brought  Cori-egen  and 
Wray  together,  and  that  thej*  afterwards 
made  the  sale."  The  court  did  not  err  In 
refusing  to  receive  or  consider  these  affida- 
vits. As  a  general  rule,  affidavits  of  Jurors 
stating  the  theory  or  ground  upon  which 
they  rendered  their  verdict  will  not  be  re- 
ceived for  tbe  purpose  of  impeaching  the 
same.  Tbomp.  &  M.  Jur.  §  440,  and  cases 
cited. 

If  tbe  court  erred  In  receiving  evidence 
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tendiDg  to  show  that  Bubeeqaent  to  tbe 
coininenceinent  ot  tlie  preaent  suit  appel- 
lant Bolrl  tbe  premlaee  In  queatlon  to  a 
third  party,  (a  point  we  do  not  deter- 
mine,} such  error  could  not  have  Injured 
bini ;  for  the  effect  of  such  evidence,  if  It 
were  given  any  effect  whatever,  would  be 
to  corroborate  appellant's  theory  that  tbe 
sale  to  Correfren  was  never  consummated. 
Nor  do  we  perceive  how  the  supposed  aid 
of  Corregen  in  bringing  about  the  alleeed 
sale  to  Davis  could  make  any  difference. 
Being  error  without  prejudice  to  appel- 
lant, tbe  matter  constitutes  no  ground  for 
reversal. 

The  second  instruction  given  stated  cor- 
rectly the  law  applicable  to  a  completed 
sale.  It  was  not  intended  to  cover  the 
rule  authorlKlngarecovery  ofcommisslons 
where  the  agent  has  Introduced  a  pur- 
chaser acceptable  to  the  owner,  and  able 
and  willing  to  buy  upon  tbe  owner's 
terms,  but  by  fault  of  the  owner  the  sale 
Is  not  consummated.  This  rule  had  al- 
read.vbeeu  fully  and  fairly  stated  In  the  pre- 
ceding instruction.  Besides,  apiiellant  is 
not  in  position  to  raise  this  question; 
for.  while  the  formality  of  noting  his  ex- 
ception tu  the  charge  Is  done  away  with, 
the  record  should,  nevertheless,  show  that 
by  some  proper  objection  he  Invited  the 
trial  court's  attention  to  the  alleged  error, 
and  thus  gave  an  opportunity  for  its  cor- 
rection at  the  time.  All  the  matters  urged 
in  this  court  by  coaasel  for  appellant  hav- 
ing been  noticed,  and  no  material  error  ap- 
pearing, tbe  judgment  wiU  be  affirmed. 


Gbee.v  v.  Taney. 

(Supreme  Court  of  Colorado.    April  17, 1891.) 

Admisistbatiox  —  Patmest  of  Claims  —  Dis- 

CBAKGB  OF  AdMIN'ISTHATOB. 

1.  Where  a  party  dies  peoding  his  appeal 
from  a  jnd^nnent  against  him,  and  his  adminis- 
tratrix is  substituted  In  his  stead  as  appellant, 
an  affirmance  of  the  judRment  makes  it  a  judg- 
ment against  her  as  administxatrix,  and  a  con- 
clusive and  established  claim  payable  nut  of  the 
estate  prior  to  distribution;  and  tbe  discharge 
of  tbe  administratrix  before  its  pa^yment,  unless 
there  is  an  insufBciency  of  assets,  is  invalid. 

«.  Gen.  St.  Colo.  S  138,  (3618,)  p.  1055,  pro- 
vides that,  on  recoveiT  of  a  judgment  at  law  in 
any  court  other  than  the  county  court  against  a 

eBrsonal  representative  for  a  demand  due  from 
is  testator  or  intestate,  no  execution  shall  be 
issued  thereon,  but  tbe  party  recovering  it  shall 
cause  a  "transcript  of  the  record  of  the  judgment 
eutry"  to  be  filed  in  the  county  court,  and  the 
same  shall  be  classed  and  paid  as  other  demands. 
Meld,  that  it  is  a  sufficient  compliance  with  the 
statute  if  a  "transcript  of  the  judgment  docket" 
is  filed. 

Commissioners'  decision.  Appeal  from 
district  court,  Arapahoe  county;  Wkst- 
BROOK  S.  Decker,  Judge. 

On  the  14th  day  of  June,  18S1,  appellee 
recovered  a  judgment  against  Michael 
Green,  in  tbe  district  court  ot  Arapahoe 
county,  for  tbe  sum  of  f  1.024  and  costs, 
from  which  Green  appealed  to  this  court. 
Pending  such  appeal,  about  March  1, 1KS3, 
he  died.  On  the  ^)th  of  tbe  same  month, 
appellant,  widow  of  Green,  was  appoint- 
ed adtninlstratrixof  the  estate.  In  Febru- 
ary, 1884,  appellant  appeared  by  her  coun- 
sel In  this  court,  suggested  the  death  ol 


Michael  Green  and  the  appointment  of  her- 
self as  administratrix,  and  asked  to  be 
substituted  in  her  representative  capacity 
as  appellant  in  tbe  case  pending,  which 
was  agreed  to  in  writing  by  the  respective 
counsel,  and  the  suhstitution  made  by  the 
court.  On  the  14th  day  of  March  of  the 
same  year  the  judgment  ot  the  district 
court  was  affirmed.  3  Pac.  Hep.  423.  The 
estate  of  Michael  Green,  i-eal  and  personal, 
exceeded  $50,00(1  in  value.  The  claims  al- 
lowed against  it  amounted  to  about  $17,- 
000.  It  is  alleged  in  tbe  complaint  that, 
after  theafiirmance  of  the  judgment, coun- 
sel for  appellee  hied  In  the  county  court, 
where  the  estate  was  being  settled,  a  tran- 
script of  the  judgment  of  Taney  vs.  Green, 
and  asked  that  the  same  be  paid ;  and, 
although  this  specific  averment  Is  denied 
in  the  answer,  yet  it  is  expressly  admitted 
therein  that  said  judgment  of  tbe  district 
court  had  been  affirmed  previous  to  the 
commencement  of  this  suit.  Payment  of 
the  judgment  whs  resisted  and  refused  by 
appellant.  It  remained  unpaid,  and  in 
May,  1885,  appellant  hied  a  petition  to  be 
discharged  as  administratrix,  alleging,  as 
is  averred  in  tbe  complaint,  that  she  had 
paid  all  tbe  just  debts  and  liabilities  due 
and  owing  by  the  estate,  which  petition 
was  granted,  and  her  discharge  ordered. 
It  is  further  alleged  that,  at  the  timeof  her 
discharge,  there  was  remaining  in  her 
hands  for  distribution  assets  of  the  estate 
to  the  value  of  $33,951.86.  The  prayer  is 
for  judgment  against  appellant,  as  admin- 
istratrix, for  the  amount  of  the  judgment, 
$1,624,  interest,  and  costs.  The  defendant 
made  several  admissions  in  pleading, 
among  them  being  that  she  was  made,  by 
substitution,  party  appellant  in  this  court 
in  place  ot  her  deceased  husband ;  that  the 
estate  was  solvent  and  valuable,  as  alleged 
In  the  complaint.  She  alleges  the  lan- 
guage used  in  her  petition  for  discharge  as 
exei-utrix  to  be  "  that  all  claims  and  de- 
mauds  presented  and  allowed  against  the 
salil  estate  had  been  paid  in  full."  An  al- 
legation in  the  answer  deemed  Important, 
and  relied  upon  in  argument,  was  a  denial 
that  any  transcript  of  the  judgment  rec- 
ord In  tbe  district  court  was  filed  in  the 
county  court;  and  an  averment  that  the 
document  filed  was  "a  transcript  of  tbe 
judgment  docket  In  the  district  court;" 
and  a  denial  that  appellee  prosecuted  the 
claim  before  the  county  court;  an  allega- 
tion that  on  the  day  she  filed  her  report 
and  asked  to  be  discharged  she  showed  to 
the  judge  of  the  county  court  the  tran- 
script of  the  judgment  ducket  filed  by  appel- 
lee as  a  claim  against  the  estate,  and 
asked  tbe  county  court  "to  dismiss  and 
disallow  the  claim  for  the  failure  ot  plain- 
tiff to  prosecute  the  claim  as  required  by 
the  statute,  and  that  the  county  court 
thereupon  dismissed  and  disallowed  tbe 
claim  for  failure  of  the  plain tlH  to  prose- 
cute the  same. "  Several  other  special  de- 
fenses were  Interposed,  to  which  the  ap- 
pellee demurred,  and  tbe  demurrer  was 
sustained.  Appellant  elected  to  stand  by 
the  answer  as  to  the  portion  demurred  to. 
Trial  was  had  to  the  court  without  a 
jury,  resulting  In  a  judgment  for  appellee 
tor  $2,922.7(>  against  appellant,  an  admin- 
istratrix, and.  In  conclusion,  the  folio  wins 


elusion,  the  lollowing 
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waB  by  the  Judge  made  a  part  of  the  said 
jndKment:  "And  it  appearing  to  tliecoart 
tliat  said  eHtate  lias  been  fully  adminis- 
tered upt>n  except  ae  to  the  claim  now  in 
suit,  it  l8  considered  and  ordered  by  the 
court  that  said  sum  of  money  be  paid  at 
once."  From  such  judgment,  this  appeal 
was  taken. 

ateele  &  Malone,  for  appellant.  Rock- 
well &  Ellis,  for  appellee. 

Reku,  C,  (utter  stntlnff  the  facts  as 
above.)  The  demurrer  was  properly  sus- 
tained. The  matters  set  up  in  the  answer 
to  which  the  demurrer  was  directed  were 
extraneous,  and  could  not  be  legally  re- 
garded as  capable  of  barring  the  suit,  or 
amounting  to  a  defenHe.  Several  of  the 
supposed  special  defenses  were  allegations 
of  or  histories  of  different  suits  and  pro- 
ceedings instituted  for  thecollection  of  the 
money.  A  perusal  of  them  shows,  per- 
haps, that  appellant  aud  the  various  par- 
ties against  whom  the  suits  were  brought 
were  unnecessarily  harassed  aud  subject- 
ed to  expense  and  inconvenience,  but  fails 
to  show  that  the  claim  had  in  any  of 
them  been  satisfied  and  discharged.  The 
issues  remaining  are  amply  sufficient  fur 
the  determination  of  the  case.  The  claim 
of  appellee  had  been  merged  in  judgment 
I)rior  to  the  death  of  the  intestate,  and  an 
appeal  was  pending  In  this  court  at  the 
time  of  his  death.  Appellant  applied  to 
be  and  was  substituted,  the  judgment  was 
affirmed,  and,  by  the  substitution,  became 
a  judgment  against  her,  as  administratrix 
of  the  estate.  Upon  Its  affirmance  it  be- 
came final  and  conclusive, — an  establislied 
claim  payable  out  of  the  estate  prior  to 
distribution  to  heirs.  Section  138,  (3618,) 
p.  10.55,  Uen.  St.,  relied  upon  by  appellant, 
is  as  follows :  "  Upon  the  recovery  of  judg- 
ment at  law  in  any  court  other  than  the 
county  court,  against  any  executor  or 
administrator,  for  a  demand  due  from  his 
testator  or  intestate,  no  execution  shall 
be  issued  thereon,  but  the  party  recover- 
ing such  judgment  shall  cause  a  transcript 
of  the  record  of  the  judgment  entry  to  be 
filed  in  the  county  court,  and  the  same 
shall  be  classed  and  paid  as  other  demands 
are. "  By  it,  to  prevent  unnecessary  ex- 
pense and  Interruption  in  the  proceedings 
of  settlement,  the  creditor  is  precluded 
from  proceeding  in  the  ordinary  method 
by  execution  to  make  the  money  upon  the 
judgment,  but  "the  party  recovering  such 
judgment  shall  cause  a  transcript  of  the 
record  of  the  judgment  entry  to  be  tiled  in 
the  county  court.  "  It  is  contended  that 
This  was  not  done;  that  "no  transcript 
of  the  judgment  rendered  by  the  district 
court"  was  filed;  and  that  only  "a  tran- 
script of  the  judgment  docket"  was  filed. 
An  examination  will  show  that,  by  the 
statote,  it  was  not  required  that  a  tran- 
script of  the  judgment  should  be  filed. 
The  language  is,  "shall  cause  a  transcript 
of  the  record  of  the  judgment  entry  "  to  be 
filed.  Such  record  of  the  judgment  entry 
was  in  the  judgment  docket,  and  the  filing 
of  a  transcript  of  the  docket  was  suffi- 
cient to  answer  the  law;  the  intention  of 
the  law  evidently  being  the  proof  from  the 
record  of  the  court  of  the  existence  of  a 
valid  unsatisfied   judgment  for  the  sum 


named.  Such  evidence  was  furnished  by 
the  transcript  filed.  No  prosecution  of  i 
the  claim  was  required;  it  was  nn  adjudi- 
cated claim  ;  the  estate  was  liable  for  the 
amount.  The  duty  devolved  by  the  stat- 
ute up(»n  the  administratrix  was  to  pay  ' 
It,  and  she  could  only  excuse  herself  by 
showing  an  insufficiency  of  the  assets.  In 
this  case  the  sufflciency  of  the  estate  was 
conceded,  and  the  supposed  discharge  of 
the  administratrix  wab  invalid. 

The  judgment  of  the  district  court  should 
be  sustained.  There  was  no  le^al  dis- 
charge or  distribntion.  If  it  could  be  held 
that  the  act  of  the  county  court  operated 
as  a  discharge,  still  the  judgment  should 
be  affirmed,  such  discharge  having  been 
improperly  obtained,  and  the  assets  to  an 
amount  largely  exceeding  theclaim  illegal- 
ly appropriated  to  iier  own  use  while  the 
judgment  still  remained  unpaid.  Such 
assets  should  be  followed  aud  applied  as 
contemplated  by  the  statute.  We  advise 
that  the  judgment  be  affirmed. 

BissKi^L  and  Richmond,  CC.,  concur. 

Per  Curiam.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  of 
the  district  court  is  affirmed. 


McDeRMITH  et  Hi.  T.  YOORHBES  ct  ah 

(Supreme  Court  of  Colorado.    April  17, 1891.) 

Deeds  —  Comstructios  —  Thusts  —  Parol  Evi- 

DENOE. 

1.  A  deed  of  land,  after  reciting  that  it  was 
between  the  grantor,  of  tbe  first  part,  and  the 
grantee,  "assignee  of"  the  grantor,  of  the  second 
part,  recited  tiiat  it  was  iu  cousidoratjon  of  "the 
conditions  of  tho  assignment  made  this  day  for 
tho  benefit  of  the  creditors"  of  the  grantor. 
Held,  that  the  conveyance  was  in  trust  for  the 
grantor's  creditors,  and  tliat  it  could  not  bo 
shown  by  extraneous  evidence  that  it  was  an  ab- 
solute conveyance  to  the  grantee  in  payment  of 
tbe  debts  due  from  the  grantor  to  him  and  other 
creditors. 

3.  Where  a  deed  is  made  to  one  as  assignee 
in  consideration  of  an  assignment  to  be  made  for 
the  benefit  of  ei'oditors,  and  tho  assignment  is 
not  mado,  the  grantee  hold.s  the  legal  title  in 
trust  for  the  grantor  or  his  heirs. 

Commissioners'  decision.  Appeal  from 
district  court,  Arapahoe  county;  West- 
BROOK  S.  Dkckkr,  Judge. 

A.  S.  Weston,  for  appellants.  A.  IS.  Mc- 
Kiuley,  for  appellees. 

Rerd,  0.  This  was  a  suit  brought  by 
appellees  to  remove  a  cloud  from  the  title 
to  quite  a  large  number  of  lots  iu  an  ad- 
dition to  South  Denver,  and  praj'ing  that 
claimnuts  be  declared  tho  legal  owners. 
Tho  property  originally  belonged  to  one 
Sullivan  D.  Breece,  who  in  the  j-ear  187C, 
being  insolvent  or  embarrassed  financial- 
ly, conveyed  the  property  by  quitclaim 
deed  to  one  William  J.  McDorniith.  The 
part  of  the  deed  necessary  to  be  consid- 
ered is  os  follows:  "This  deed,  made  this 
10th  day  of  August,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sev- 
enty-six, between  Sullivan  D.  Breece,  of 
the  county  of  Lake  and  state  of  Colora- 
do, of  the  first  part,  and  William  .1,  Mc- 
Uermlth,  assignee  of  said  Breece,  of  the 
county  of  Lake  and  state  of  Colorado,  of 
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the  second  part,  witnesseth,  that  the  said 
party  of  the  first  part,  for  and  In  consid- 
eration of  the  conditions  of  the  assijirn- 
ment  made  this  day  for  the  benefit  of  the 
creditors  of  said  Breece,  and  the  further 
consideration  of  one  dollar  to  the  said 
party  of  the  first  part  In  hand  paid  by 
the  said  party  of  the  second  part,  the  re- 
ceipt whereof  is  hereby  confessed  and  ac- 
knowledged, has  remised,  released,  sold, 
conveyed,  and  quitclaimed,  and  by  these 
presents  does  remise, sell, convey, andqult- 
clalm,  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns  forever,  all  the 
rlRht,  title,  interest,  claim,  and  demand 
which  the  said  party  of  the  first  part  has 
111  and  to  the  following  described  real  es 
tate,  lying  and  being  in  the  county  of 
Arapahoe  and  state  of  Colorado,  to-wit: 
[Followed  by  a  description  ol  the  proper- 
ty.]" It  Is  alleged  that  Breece  died  intes- 
tate In  November.  1S77;  that  Margaret  A. 
Breece,  Edward  P.  Breece,  and  Jennie  V. 
Zane  were  his  surviving  heirs;  that  Mc- 
Derraith  died  intestate  in  1880,  leaving  as 
surviving  heirs  Anna  McDermith,  one  of 
appellants,  and  two  children,  Oro  and 
William  J.,  infants;  also,  "that  said  deed 
was  made  by  said  Breece  in  trust  for  the 
benefit  of  certain  creditors  of  said  Breece, 
with  the  intention  of  providing  by  a  con- 
temporaneous instrument  for  the  pay- 
ment of  their  debts  out  of  said  property; 
that  no  such  histruiiicnt  was  executed  by 
McDermith ;  that  said  indebtedness  was 
shortly  afterwards  satisfied  by  or  on  be- 
half of  said  Breece  without  resort  being 
had  to  the  property  mentioned  in  said 
deed:  •  •  ♦  that  no  reconveyance  of 
said  lands  was  ever  made  by  McUermitli 
to  Breece  or  hisheli-s;  that  Margaret  A. 
Breece.  Edward  P.  Breece,  and  Jennie  V. 
Zane,  the  survivinR  heirs  of  Sullivan  D. 
Breece,  conveyed  all  of  their  right,  etc.,  in 
said  lands  to  plaintlR  Yuorhees  on  tlie 
30th  day  of  April.  18S4,  and  afterwards 
said  Voorhees  conveyed  one-half  thereof 
to  the  plaintiff  Samuel  W.  Shepard." 
Plaintiffs  also  claimed  title  to  the  proper- 
ty by  treasurer's  deeds  on  sales  (or  taxes 
from  the  year  1876  to  1883,  some  ol  the 
deeds  being  lor  the  entire  property,  others 
for  a  part;  all  of  which  tax-titles  had  by 
various  conveyances  been  conveyed  to 
plaintiffs.  The  portions  of  the  answers 
necessary  to  an  understanding  of  the  is- 
sues, and  for  a  determination  of  the  case 
in  this  court,  are  as  follows:  "Admits 
that  said  Breece  was,  at  the  time  of  mak- 
ing said  deed,  theowner  of  said  Inuds;  de- 
nies that  it  was  the  Inteutlon  of  said 
Breece  to  provide  by  a  contemporaneous 
instrument  for  the  payment  of  any  such 
creditors  out  of  the  proceeds  of  the  sale  of 
said  land,  but  alleges  that  said  deed  was 
an  absolute  conveyance  of  said  land  tt> 
said  William  J.  McDermith  in  considera- 
tion of  the  release  executed  by  him  and 
other  creditors  releasing  said  Breece  from 
all  claims  against  him  held  by  said  credit- 
ors, and  that  said  release  was  executed  at 
the  time  of  the  execution  of  said  deed  of 
conveyance  from  said  Breece  to  said  Mc- 
Dermith; but  denies  that  said  indebted- 
ness, or  any  part  thereof,  was  shortly,  or 
at  any  time  tliereafter,  settled  or  satisfied 
by  ur  ou  behall  of  said  Breece  without  re- 


course to  said  property,  or  otherwise; 
admits  that  said  Breece  died  in  1877;  ad- 
mits that  no  reconveyance  was  ever  made 
by  said  McDermith  to  said  Braece  or  his 
heirs:  alleges  that  said  McDermith  was 
under  no  obligation,  in  law  or  equity,  so 
to  do;  and  alleges  that  the  pretended 
conveyance  of  the  supposed  heirs  of  said 
Breece  conveyed  no  right  or  title  to  plain- 
tiffs; alleges,  on  information  and  belief, 
that  the  pretended  title  or  claim  of  plain- 
tiffs, by  virtue  of  said  tax-deeds  and  the 
intermediate  conveyance,  is  wholly  void 
and  without  effect;  and  alleges,  on  Infor- 
mation and  belief,  that  said  supposed 
taxes  were  not  assessed  and  levied  in  pur- 
suance of  the  statutes,  and  that  said  sup- 
posed sales  were  not  made  in  the  manner 
provided  by  law. "  The  case  was  tried  to 
the  court,  who  found  generally  for  the 
plaintiffs,  decreeing  the  relief  asked.  The 
court  found  specially,  with  other  findings, 
that  the  conveyance  to  McDermith  was 
In  trust  for  the  benefit  of  creditors,  and 
did  not  vest  any  title  in  McDermith  save 
n  trust  for  the  benefit  of  creditors;  that, 
in  due  course  of  administration,  all  the 
debts  of  Breece  were  paid  and  discharged 
by  the  administrator  without  recourse  be- 
ing had  to  the  property  in  controversy; 
that  thereupon  the  title  vested  In  the 
heirs  of  Breece,  and  by  their  conveyance 
passed  to  appellees;  that  prior  to  and  at 
the  time  of  the  bringing  ol  the  suit  appel- 
lees were  In  the  actual  and  peaceable  pos- 
session of  the  property;  and  that  the  ap- 
pellees had  good  title  also  to  the  property 
through  the  sales  (or  taxes  and  subse- 
quent conveyances  to  them. 

There  are  several  errors  assigned  upon 
the  action  of  the  court  in  admitting  and 
rejecting  evidence,  which  we  do  not  find 
it  necessary  to  determine.  The  first  and 
fundamental  question  to  be  deteritdned 
was  and  is  the  nature  and  Intention  of  the 
conveyance  of  Breece  to  McDermith.— 
whether  it  was  a  conveyance  in  trust  to 
McDermith  as  assignee  for  the  benefit  of 
creditors,  or  an  absolute  conveyance  of 
the  property  in  payment  of  debts  due  Mc- 
Dermith and  other  creditors.  The  latter 
Is  contended  by  appellants.  The  solution 
ol  the  question  depends  upon  a  construc- 
tion ol  the  deed  Itself.  The  language  is 
plain:  the  object  and  intention  of  tlie 
grantor  are  clearly  and  definitely  ex- 
pressed. It  is  said:  "Sullivan  D.  Breece, 
•  ♦  ♦  of  the  first  part,  and  William  J. 
McDermith,  •  •  •  assignee  of  said 
Breece."  The  qualifying  phrase  relates  to 
the  diaracter  in  which  the  grantee  took. — 
not  as  purchaser,  i>ut  in  trust  for  credit- 
ors. The  term  "assignee"  tends  to  nega- 
tive any  supposition  of  an  Intention  of 
vesting  the  estate  in  fee  in  the  grantee 
himself.  It  was  further  recited  that  the 
conveyance  was  made  "for  and  in  consid- 
eration of  the  conditions  of  the  assign- 
ment mads  this  day  for  tlie  benefit  of  tlie 
creditors  of  said  Breece,  and  the  further 
consideration  of  one  dollar, "  etc.  These 
recitals  In  the  grant  are  conclusive  of  this 
branch  of  the  case.  It  is  a  principle  as 
old  as  the  law  of  conveyances  that, 
against  a  use  declared  in  a  deed,  no  aver- 
ment to  the  contrary  can  he  received. 
The  maxim  is:  "In  the  absence  of  ainhi- 
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galty,  no  ezpnsltion  eball  be  made  whicb 
ia  opposed  to  the  express  words  of  the  in- 
strument."  Broom,  I^k.  Max.  619.  "It 
is  not  allowable  to  interpret  wliat  lias  no 
need  ol  interpretation."  Co.  Lltt.  147«; 
Laiiyon  v.  Carne,  2  Saund.  167.  The  aver- 
ment in  the  answer  is  one  deteatinp;  the 
operation  and  effect  of  the  conveyance  it- 
self, which  is  not  permitted,  because  the 
effect  would  he  to  subvert  the  entire  trans- 
action, as  well  as  to  violate  established 
rules  of  evidence.  1  Grecnl.  Ev.  §  26,  and 
note;  Lazell  v.Lazell,  12  Vt.  443;  Grout  v. 
Townsend,  2  Hill,  554;  Byers  v.  Mullen,  9 
Watts,  206.  Parol  evidence  is  not  admis- 
sible when  it  is  offered  to  contradict  the 
terms  of  the  instrument  creating  the 
estate.  2  Washb.  Real  Prop.  479;  2 
Greenl.  Cruise,  315;  Strlmpfler  v.  Roberts. 
18  Pa.  St.  283;  Livermore  v.  Aldrich.  5 
Gush.  431;  White  v. Carpenter, 2  Paige, 238. 
"  Where  a  trust  results  by  force  of  the  writ- 
ten instrument,  it  cannot  be  controlled, 
rebutted,  or  defeated  by  parol  evidence  of 
any  kind."  1  Perry,  Trusts,  §  150;  Lang- 
ham  V.  Sanford,  17  Ves.  435;  Rachfleld 
V.  Careless.  2  P.  Wnis.  158;  White  v.  WiU- 
lams,  3  Ves.  &  B.  72. 

The  claim  or  contention  that  the  prop- 
erty was  conveyed  to  McDermith  with  the 
intention  of  vesting  him  with  an  absolate 
title  that  could  descend  to  hie  heirs  is  in 
express  contravention  of  the  recitals  of 
the  deed,  by  which  the  heirs  must  taite.  If 
tbey  take  at  all;  and  under  all  the  au- 
thorities, English  and  American,  an  alle- 
gation or  averment  in  the  answer  that 
the  conveyance  was  absolute,  and  in  eon- 
sideratiou  of  the  release  by  McUermith 
and  others  of  debts,  was  !aulty  and  vi- 
cious ;  and  no  oral  proof  in  support  of  it, 
and  contradicting  the  recitals  in  the  deed, 
could  legally  be  admitted.  But  if  this 
were  not  so,  and  parol  proof  could  be  ad- 
mitted, that  given  fell  far  short  of  estab- 
lishing the  averment,  and  the  contention 
failed  for  want  of  proof.  There  was  a 
great  dearth  of  evidence,  Breece  and  Mc- 
Dermith were  both  dead  long  before  the 
trial  was  had.  The  heirs  had  little  or  no 
knowledge  of  the  transaction.  Judge 
Weston,  counsel  for  appellants,  was  at 
the  time  of  the  conveyance,  or  shortly 
after,  the  attorney  of  Breece.  Aside  from 
his,  the  oral  evidence  was  unimportant. 
His  evidence,  so  far  from  etitablishing 
appellants'  contention,  was  in  support  of 
the  recitals  in  the  deed.  It  shows  that  he 
drew  up,  as  attorney  of  Breece,  an  assign- 
ment which  Breece  expected  all  his  credit- 
ors to  accept,  hut  which  was  not  accept- 
ed by  all,  but  was  signed  bj'  a  number  of 
them  ;  also,  that  there  was  another  docu- 
ment drawn  by  him,  which  was  never  ex- 
ecuted at  all.  From  this  it  is  apparent 
that  thein tended  trust  was  never  consum- 
mated, nor  accepted  by  McUernilth  as  as- 
signee, or  by  the  creditors.  The  trust 
never  having  been  perfected  as  contem- 
plated in  the  deed,  counsel  seems  to  erro- 
neously suppose  that  the  title  vested  in  Mc- 
Dermith discharged  of  the  trust.  When 
It  failed  by  the  acts  of  the  different  parties 
to  vest  the  title  as  contemplated,  the  con- 
veyance was  void  for  all  intended  pur- 
poses, and  McDermith  only  held  the  legal 
title  in  trust  tor  Breece  and  his  heirs.    "  if 


the  declaration  of  trasi:  •  •  •  plainly 
shows  that  the  intention  was  that  tlie 
grantee  should  not  take  as  beneficiary, 
and  that  the  sole  purpose  of  the  grant 
was  to  carry  out  the  purpose  of  the  trust, 
which  fails,  the  grantee  will  take  in  trust 
for  the  grantor  and  his  heirs. "  2  Washb. 
Real  Prop.  473;  Perry,  Trusts,  §  1.59; 
Gibbs  V.  Runisey.  2  Ves.  &  B.  294;  Hughes 
V.  Evans,  13  Him,  496;  Easterbrooks  v. 
Tilllngha8t,5  Gray,  17;  Williams  v,Coade, 
10  Ves.  500;  Hawley  v.  James,  5  Paige,  318. 
There  was  no  error  in  the  findings  of 
the  trial  court  on  the  propositions  above 
discussed,  viz.,  that  tiie  conveyance  did 
not  vest  in  McDermith  or  his  heirs  any  ti- 
tle. Interest,  or  estate  whatever,  except  la 
trust  for  the  purposes  declared  in  the 
deed;  also,  in  finding  from  the  evidence 
that  the  debts  of  Breece  were  paid  by  his 
administrator  without  resort'  being  had 
to  the  property  in  controversy ;  also,  that 
McDermith  held  the  title  to  the  property 
in  trust  for  Breece,  and  after  bis  death  in 
trust  for  bis  heirs,  from  whom  claimants 
took  a  good  title.  These  findings  being  cor- 
rect, it  is  unnecessary  to  examine  the  otlier 
branch  of  the  case,  and  determine  the  regu- 
larity of  all  the  proceedings  through  which 
claimants  allege  their  acquired  title  by 
sales  lor  taxes  and  conveyances,  etc.  We 
advise  that  the  Judgment  and  decree  be 
affirmed. 

Richmond  and  Bissbli.,  CC.,  concur. 

Pbk  CuKtAM.  For  the  reasons  stated  in 
the  foregoing  opinion  the  decree  of  the 
court  below  is  afilrmed. 


Bennett  et  aZ,  v.  Reef  et  al. 

(Supreme  Ccrwrt  of  CoUrrado,    May  7, 1891.) 

Chattei.  Mortgages  —  PonECLOsnnE — Jurisdic- 
tion— Pleading. 

1.  In  Colorado,  in  an  oct.ton  in  the  county 
court  to  foreclose  a  chattel  mortgage,  the  court 
has  Jurisdiction  to  grant  an  injuncuon  to  re- 
strain defendant  Irom  disposing  ot  the  mort- 
gaged property. 

2.  In  Colorado,  when  there  has  been  no  de- 
fault in  the  payment  of  a  debt  secured  by  a  chat- 
tel mortgage  before  the  mortgagor's  death,  and 
the  property  has  passed  to  his  administrator, 
suit  may  be  brought  against  him  in  the  county 
court  to  foreclose  the  mortgage ;  and  suoh  right  is 
not  affected  by  the  fact  that  a  power  of  sale  is 
contained  in  the  mortgage. 

3.  In  a  suit  to  forocluso  a  chattel  mortgage,  a 
plea  that  the  mortgage  was  obtained  by  fraud 
and  misrepresentation  is  too  indefinite;  it  should 
specify  in  what  the  fraud  or  misrepresentation 
consisted. 

Commissioners'  decision.  Appeal  from 
district  court,  Garfield  county;  Thomas 
A.  BucKER,  Judge. 

This  action  was  first  commenced  by  ap- 
pellees In  the  county  court,  where  a  trial 
was  had  resultinglnaludgmentin  favorof 
the  plaintiffs:  appeal  was  taken  to  the 
district  court,  and  trial  had,  with  the 
same  result.  It  is  alleged  in  the  complaint 
that,  on  tiie  8th  of  Deceml>er.  18N7,  one 
George  W.  Sagers  was  indebted  to  plain- 
tlfls  in  the  sum  of  $1,100,  for  which  lie 
made  a  promissory  note  payable  one 
year  after  date,  which  was  secured  l>.v 
chattel  mortgage  upon  a  pre-eiii^tiou 
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claim  ot  160  &cree  of  goTerninent  land, 
and  94  bead  of  range  cattle  and  other 
Btock;  that  the  mortgagor  died  in  the 
early  part  ot  September,  18S«,  leaving  no 
property  except  that  covered  by  the  mort- 
gage.  Appellant  Rachel  Sagers  is  the 
widow  of  George  W.  Appellant  Bennett 
was  appointed  administrator  of  the  es- 
tate, and,  on  September  27, 1888,  filed  In 
the  otBce  ot  the  county  clerk  an  inventory 
of  the  property,  consisting  of  the  pre- 
emption claim,  above  mentioned,  7  bead 
of  horses,  80  bead  of  range  cattle,  and  some 
other  property.  That,  on  the  date  of  the 
filing  ot  the  Inventory,  appraisers  were 
appointed,  the  property  subsequently  ap- 
praised at  91.<>i)i>-45,  and  that  uncb  ap- 
praisers also  appraised  the  property  sup- 
posed to  be  allowed  by  law  to  the  widow 
at  $1,985;  that  tbe  widow,  in  writing, 
relinquished  all  right  to  the  property  as- 
signed her,  save  2  borees  of  the  value  of 
9200,  and  elected  to  take,  instead,  tbe  im- 
provements upon  the  land,  75  bead  of 
stock  cattle,  2  mares,  and  1  colt,  being 
tbe  same  property  alleged  to  have  been 
covered  i>y  the  mortgage.  The  property 
elected  by  ber  to  be  taken  was  of  tbe  ap- 
praised value  of  $1,499.45.  That  the  only 
remaining  property  belonging  to  the  es- 
tate was  75  or  80  head  of  calves  or  young 
cattle,  which  were  inclnded  in  the  chattel 
mortgage.  The  widow  and  adralnistra- 
tur  resisted  the  claim  of  the  mortgagees, 
contending  that  the  widow  was  entitled 
to  hold  the  property  relieved  of  the  mort- 
gage executed  by  the  husband.  Tbe  com- 
plaint asked  for  a  foreclosure  under  the 
chattel  mortgage,  and  for  an  inlunctlon 
to  restrain  the'  sale  and  disposition  of 
any  ot  the  mortgaged  property  by  tbe 
widow  or  administrator.  An  answer  was 
filed  traversing  each  important  allegation 
contained  in  tlie  complaint.  It  was  also 
averred  that,  if  any  note,  as  described 
in  the  complaint,  was  made,  It  was  with- 
out consideration,  and  was  obtained  by 
fraud  and  misrepresentation,  and  was 
void.  An  injunction  as  prayed  was 
granted  In  the  county  court. 

H.  P.  Bennet,  Jr.,  and  ./.  E.  Havens,  for 
appellants.  Jos.  W.  Taylor  and  ^1.  M. 
StevensoD,  for  appellees. 

Keed,  C,  (after  stating  the  facts  as 
above.)  There  are  several  errors  as- 
signed. The  first,  which  seems  to  be  re- 
garded by  appellants  as  the  most  impor- 
tant, was  want  ot  jurisdiction  in  tbe 
county  court.  It  Is  not  shown  nor 
claimed  that  tbe  amount  involved  ex- 
ceeded tbe  statutory  jurisdiction  ot  tbe 
court;  tbe  jurisdiction  Is  principally  at- 
tacked by  reason  ot  the  granting  of  the 
Injunction  in  aid  of  the  proceeding.  Conn- 
sel  labor  under  an  apparent  niisapprehen- 
slon,  and  confound  the  ancillary  and  as- 
Blatant  writ  of  injunction  with  the  trial 
and  determination  of  the  suit  upon  the 
merits.  The  granting  or  refusing  to 
grant  or  dissolve  an  injunction  could  not 
vitiate  nor  in  any  -way  affect  the  Ondlng 
and  decree  upon  tbe  merits  ot  the  con- 
troversy, if  properly  tried  and  otherwise 
regular,  being  only  an  Incidental  or  sub- 
sidiary proceeding.  If  Illegally  or  Improvl- 
dently  granted,  and  injury  resulted,  the 


remedy  may  be  Bought  In  another  direc- 
tion. It  in  no  way  ousted  the  court  of 
jurisdiction  to  bear  and  determine  the  is- 
sues. It  iB  not  absolutely  necessary  to 
determine  for  the  purposes  ot  this  case 
the  question  of  the  power  ot  tbe  county 
judge  to  grant  an  injunction  in  tbe 
premises,  nor  the  regularity  of  such  in- 
junction, nor  any  other  matters  pertain- 
ing solely  to  liability  upon  the  Injunction 
bond.  There  havlngbeennodetaultln pay- 
ment during  the  life-time  ot  dec'^ased,  and 
the  property  having  passed  to  the  admin- 
istrator before  the  maturity  of  the  debt, 
had  there  been  an  attempt  on  the  part 
of  the  mortgagees  to  reduce  the  prop- 
erty to  possession  and  dispose  ol  it  to  dis- 
charge the  debt,  an  Important  legal  ques- 
tion would  have  been  presented  that  we 
are  now  relieved  from  considering.  This 
proceeding  in  equity  in  which  tbe  admin- 
istrator was  made  a  party  may  properly 
be  considered  as  one  to  determine  the  re- 
spective rights  of  the  parties,  and  estab- 
lish the  lien  upon  tbe  property  in  the 
bands  of  the  administrator  or  the  widow, 
and  subject  it  to  tbe  payment  of  the  debt, 
if  the  debt  and  validity  ot  the  mortgage 
were  properly  eBtai)HBhed.  The  power 
of  sale  contained  in  ths  mortgage  would 
not  preclude  the  mortgagees  from  pro- 
ceeding in  equity  to  foreclose,  had  tbe 
mortgagor  been  living,  (Jones,  Mortg.  §§ 
776,  777;  Coote,  Mortg.  237;  Slade  v.  Rlgg, 
8  Hare.  35;  Hart  v.  Ten  Eyck,  2  Johns.  Ch. 
99;  Charter  v. Stevens, 3  Denio,  35;  Briggs 
V.  Oliver,  68  N.  Y.  330;)  and  it  certainly 
became  a  proper  proceeding  after  his 
death.  The  complaint  appears  to  contain 
all  the  necessary  averments  for  the  pur- 
poses of  the  foreclosure,  and  all  necessary 
parties  were  brought  in.  The  contention 
tbatthere  was  a  want  of  jurisdiction  can- 
not be  sustained. 

The  plea  of  want  of  consideration  was 
not  sustained  by  any  evidence.  The  plea 
of  fraud  and  misrepresentation  in  obtain- 
ing the  note  was  faulty  in  being  too  in- 
definite,—not  specifying  in  what  the  fraud 
and  misrepresentation  consisted ;  but  it 
was  regarded  by  tbe  court,  apparently, 
as  being  sufficient  to  put  tbe  plaintiff 
upon  proof  ot  the  bona  Sdes  of  the  trans- 
action. The  correctness  and  regularity 
of  the  debt  were  sufficiently  etatablished. 
and  were  not  seriously  controverted. 
There  was  quite  an  effort  made  on  the 
part  of  defendants  to  obtain,  in  some  man- 
ner, evidence  to  impeach  the  transaction. 
Error  la  assigned  upon  the  failure  ot  tbe 
court  to  compel  a  production  ot  all  of 
plaintiffs'  books  of  account.  We  think 
the  court  and  plaintiffs  went  tnlly  as  far 
as  required  to  in  that  direction.  There 
was  no  demand  for  any  particular  book, 
nor  any  statement  that  any  book  was 
expected  to  show  anything  that  would 
impeach  tbe  note;  It  seemed,  rather,  on 
the  part  of  counsel,  a  praiseworthy  desire 
to  discover  something  that  would  aid 
them.  It  all  thebooks  had  been  presented, 
and  it  had  been  found  that  the  aggregate 
accounts  there  entered  did  not  aimount 
to  the  face  of  the  note.it  would  have  been 
at  best  but  negative  testimony  to  attack 
or  cast  doubt  upon  tbe  consideration. 
We  think  counsel  do  tlie  court  injustict 
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In  the  ninth  aHSIgnment,  where  it  Is  said : 
"The  court,  refused  to  allow  the  detend- 
anta  to  Impeach  the  foiiRideration  of  the 
note  and  mortjjaKe. "  ConHldcring  the 
I>lcadint;>  and  the  manner  in  which  it  wan 
Bought  to  impeach  the  tranoaction,  the 
<;ourt  Bcoms  to  have  given  fully  as  great 
latitude  ae  could  have  been  expected. 

We  do  not  think  that  there  wore  any 
Bubntantial  errors  committed  in  the  re- 
ception or  rejection  of  the  testimony.  The 
court  was  warranted  by  the  evidence  in 
finding  that  the  deceased  was  indebted  in 
the  amount  for  which  thenoto  was  given, 
and  that  tlie  property  in  controversy  had 
been  mortgaged  to  secure  the  payment. 
It  cannot  be  successfully  contended,  if 
there  was  on  honestlndebtcdiiess,aud  the 
property  claimed  by  the  widow  had,  in 
the  life-time  of  the  husband,  l)een  mort- 
gaged and  pledged  to  its  payment,  that 
such  disposition  of  it  would  not  take  pre- 
cedence of  the  right  of  the  widow.  Her 
right  was  only  to  the  equity  remaining 
after  the  payment  of  the  mortgage.  Had 
the  property  been  unincumbered  at  the 
time  of  the  decease  of  tlie  husband,  the 
widow  would  have  been  entitled  to  a 
certain  amount  of  property  regardless 
of  debts,  to  be  selected  from  that  of  the 
estate;  but  being  mortgaged,  and  to  that 
extent  disposed  of  by  the  husband,  the 
property  did  not  pass  and  become  a  part 
of  the  estate,  but  only  the  equity  remain- 
ing piiKst'd.  This  is  so  well  established 
and  elementary  that  no  authorities  are 
needed  in  its  support.  We  advise  that 
the  judgment  of  the  district  court  be 
atiirmed. 

Richmond  and  Bisseli.,  CO.,  c«)ncur. 

Pbr  Curiam.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  is 
affirmed. 


noT-uxs  V.  McHatton. 
{Supreme  Court  of  Colorado.    July  3, 1891.) 
Life  Insukaxce — Change  op  Benepiciakies. 
Where  a  mutual   benefit  insurance  policy 
provides  that  upon  the  death  of  the  assured    the 
sum  mentioned  will  bo   paid   to   assured's  wife, 
as  directed   by  the   application,  or  to  such  per- 
son "as  he  may  subsequently  direct  by  change  of 
beneUciary   entered  upon   the   record   of  the  su- 
premo secretary, "  a  mere  delivery  of  the  policy 
by  the  assured,  after   the  death  of  the  wife,   to 
a   third   person,  for  tho  benefit  of  his  son,  is  not 
a  change  of  beneficiaries. 

Appeal  from  district  court,  .\rapahoe 
county;  George  W.  Ai.lkn,  Judge. 

Action  by  K.  P.  Itoilins,  guardian  of 
Thomas  S.  McHatton.  against  Frances  A. 
McHatton,  administratrix  of  the  estate  of 
Oharles  IC.  McHatton,  deceased,  to  deter- 
mine the  right  to  the  proceeds  of  an  insur- 
ance policy.  .Tudgnient  equally  dividing 
the  fund.    Plaintiff  appeals.     Affirmed. 

Charles  K.  McHatton,  during  his  life- 
time, held  acertiflcate  of  membership  in 
the  endowment  rank  of  the  order  of 
Knights  of  Pythias  This  certificate  was 
also  in  effect  a  policy  of  insurance,  the 
amount  of  the  risk  lieing  !f.3,0i)0.  Tho  fol- 
lowing extract  therefrom  is  deemed  sufH- 
eient  for  a  proper  understanding  of  the 


case:  "And  in  conRideration  of  the  pay- 
ment hereafter  to  the  said  endowment 
rank  of  all  monthly  payments  as  required, 
and  the  full  compliance  with  all  the  laws 
governing  this  rank  now  in  force  or  that 
may  hereafter  be  enacted,  and  shall  be  in 
good  standing  under  said  laws,  the  sum 
of  three  thousand  dollars  ($3,000.00)  will  be 
paid  by  the  Supreme  Lodge,  Knights  of 
Pythias  of  the  World,  to  Mattle  E.  McHat- 
ton, wife,  as  directed  by  the  said  brotlier 
in  his  application,  or  to  such  other  person 
or  persons  as  he  may  subsequently  direct 
by  change  of  beneficiary  entered  upon  the 
record  of  the  supreme  secretary  of  the  en- 
dowment rank,  upon  due  notice  and  proof 
of  death  and  good  standing  in  the  rank  at 
tlie  time  of  death,  and  surrender  of  this 
certificate. "  .Mattle  E.  McHatton,  wife  of 
the  said  Charles,  died  before  her  husband. 
During  her  life-time  the  certificate  was 
kept  in  her  possession.  After  her  death 
it  passed  into  the  custody  of  her  mother, 
where  it  remained  until  the  year  1SS7, 
when  Charles  procured  it,  and  delivered  it 
to  R.  P.  Rollins,  guardian  of  Thomas  S., 
the  minor  son  of  himself  and  Mattle  E., 
with  instructions  to  hold  it  for  the  benefit 
of  said  son.  It  remained  in  the  possession 
of  Rollins  until  deposited  in  the  county 
court  after  the  death  of  Charles,  In  obedi- 
en(;e  to  an  order  of  that  tribunal.  Charles 
afterwards  married  a[)pellee.  Frances  A. 
McHatton,  but  died  without  making  any 
other  or  further  disposition  of  the  certifi- 
cate. No  indorsement  showing  a  change 
of  beneficiary  upon  the  "record  of  the  su- 
preme secretary  of  the  endowment  rank" 
was  made  or  attempted  at  the  time  of  the 
delivery  of  the  certificate  to  Rollins,  or  at 
any  date  subsiMjuent  thereto.  Charles 
complied  with  the  requirements  of  his  con- 
tract in  relation  to  assessments  and  dues, 
and  at  his  death  was  a  member  in  good 
standing.  The  association,  being  in  doubt 
as  to  whom  the  money  belonged,  deposit- 
ed it  in  the  county  court,  where  the  estate 
of  Charles  was  being  adrainistei'ed  upon, 
with  the  request  that  the  court  make  such 
distribution  thereof  as  the  law  required 
under  the  contract  and  existing  circum- 
stances. From  the  order  of  distribution 
made  in  the  county  court  an  appeal  was 
taken  to  the  district  court,  where  judg- 
ment was  entered  upon  an  agreed  state- 
ment of  facts,  dividing  the  inonej*  equally 
between  the  surviving  widow  and  son. 
To  review  that  judgment  the  present  ap- 
peal was  taken  by  the  guardian  aforesaid. 
Edntir  Cayplpss  and  Ket-hT  iS- , Sales,  tor 
appellant.  S.  T.  Horn  and  I.  E.  Diirnum, 
for  appellee. 

Helm,  C.  J.,  [after  stntinfc  the  fncts as 
ithove.)  No  doubt  exists  as  to  the  au- 
thority of  McHatton  to  change  the  bene- 
ficiary named  in  the  insurance  certificate 
under  consideration.  Aside  from  the  fact 
that  this  power  is  conferred  upon  the 
member  by  the  charters  or  by-laws  of  ben- 
elit  societies,  the  present  contractcon tains 
a  provision  expressly  authorizing  the 
same.  It  declares  that  upon  the  death  of 
the  ns8art»d  the  sum  mentioned  will  be 
paid  "to  Mattle  E.,  wife,  as  directed  by 
the  said  Itrother  In  his  application,  or  to 
such  i)erson  or  pci-sons  asiie  may  subse- 
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quently  direct  by  clianee  of  beneficiary  en- 
tered upon  the  record  of  the  supreme  sec- 
retary of  the  endowment  rank."  Appel- 
lant asserts  that  the  entire  amount  called 
for  by  the  certificate  belongs  to  the  son, 
and  that  appellee,  the  surviving  widow, 
takes  nothing.  Mattie  E.,  the  beneficiary 
named  In  thoi-ertiflcate,  having  died  before 
the  assured,  no  interest  in  tlie  fund  pro- 
vided for  ever  vested  in  her.  Thomas  S., 
her  surviving  son  and  heir,  could  therefore 
have  inherited  no  part  thereof  by  virtue 
of  such  relationship.  But  appellant  con- 
fidently relies  upon  the  proposition  that 
the  delivery  of  the  certificate  to  him  for 
the  nse  of  the  son  constituted  a  sufiicient 
change  of  beneficiary  to  vest  inthcsou,lnt- 
nied lately  upon  the  father's  decease,  a 
right  to  the  money.  Upon  this  conten- 
tion the  principal  controversy  rests.  Were 
the  certificate  silent  as  to  the  manner  in 
■which  such  substitutions  are  to  be  made, 
there  might  be  room  for  appellant's  con- 
tention. But,  turning  to  the  extract  above 
given,  we  discover  that  other  [tersons  than 
the  one  originally  named  can  receive  the 
bequest  only  upon  direction  of  the  assured 
"by  change  of  beneficiary  entered  upon 
the  record  of  the  supreme  secretary."  This 
provision  thus  plainly  declares  how  an- 
other person  may  be  substituted  in.  place 
of  the  one  first  designated.  The  language 
used  is  too  plain  to  be  misunderstood, 
and  we  are  not  at  liberty  to  supply  new 
words,  or  to  ignore  the  clear  import  of 
those  employed  by  thecontracting  parties. 
The  Intent  to  permit  a  change  of  benefici- 
ary at  the  will  of  the  assured  Is  no  more 
plainly  declared  by  the  preceding  clause 
than  is  the  manner  of  executing  that  In- 
tent by  the  expression  under  consldera- 
Tion.  The  resolution  to  substitute  can  be 
enforced  in  but  one  way,  viz.,  "by  change 
of  bei>eflciary  entered  upon  the  record, " 
etc.  It  will  not  do  to  say  that  the  entry 
upon  the  record  is  dli-ectory  merely,  or 
that  it  is  of  no  special  Importance.  This 
entry  is  an  essential  part  of  the  substitu- 
tion, and  the  change  is  incomplete  until  it 
is  made.  Bac.  Ben.  Soc.  §  'Ml ;  Holland  v. 
Taylor,  111  Ind.  121,12  N.  E.  Uep.116;  Dan- 
iels T.  Pratt,  143  Mass.  216, 10  N.  E.  Rep. 
I(i6;  Society  v.  Lupoid,  101  Pa.  St.  Ill; 
Stephenson  t.  Stephenson,  64  Iowa,  u34, 
21  N.  W.  Rep.  19;  Coleman  v.  Knights  of 
Honor,  18  Mo.  App.  189 ;  Insurance  Co.  v. 
Miller,  13  Bush.  48!);  Eastman  v.  Associa- 
tion, 62  N.  H.  555;  Hellenberg  v.  District 
No.  1,  etc.,  (Ct.  App.)  94  N.  Y.  5S0.  The 
delivery  of  the  certificate  to  appellant  by 
McHatton  was  no  compliance  with  tiie 
mode  prescribed  for  effectuating  a  change 
of  beneficiary.  While  it  may  be  indicative 
of  tlie  intent  of  McHatton  at  the  time.  It 
was  not  the  method  agreed  upon  for  the 
declaration  of  that  intent.  We  cannot  ac- 
cept the  view  that  this  provision  was  In- 
serted In  the  certificate  exclusively  for  the 
protection  of  the  association.  Itis  doubt- 
less a  matter  ol  Importance  to  such  socie- 
ties that  their  books  show  all  changes  in 
this  respect.  But  it  is  more  Important  to 
the  assured  that  some  record  of  the  kind 
be  kept,  in  order  that  his  wishes  in  the 
premises  may  not,  after  his  death,  be  de- 
feated. And  obviously  the  beneficiary  Is 
profoundly  interested  in  having  such  defi- 


nite and  reliable  record  evidence  of  his 
ownership.  It  would  be  a  dangerous  pi*ec- 
edent  were  we  to  hold  that  the  designa- 
tion ol  the  change  of  beneficiary  by  entry 
upon  the  books  of  the  company  is  not  im- 
perative. Disregard  of  the  prescribed 
mode  ol  substitution  would  tend  to  frus- 
trate the  wise  and  benevolent  object  to 
which  these  societies  owe  their  existence. 
And  if  such  changes  could  be  made  simply 
by  delivery  of  the  certificate,  accompanied 
with  oral  declarations,  any  relative  or  de- 
pendent who  might  become  possessed  of 
the  instrument  would  have  It  in  his  power 
to  nullify  the  purpose  of  the  deceased  do- 
nor, and  deprive  the  true  donee  of  the  be- 
quest, it  McHatton  desired  to  have  his 
son  receive  all  of  the  insurance  fund,  not- 
withstanding his  remarriage,  it  was  only 
necessary  tor  him  to  comply  with  the  plain 
language  of  the  certificate.  His  failure  in 
this  regard,  coupled  with  the  decease  of 
the  beneBciary  named,  left  the  fund  with- 
out any  designated  owner. 

Equity  occasionally  aids  an  attempted 
but  uncompleted  change  of  beneficiary.  If 
the  assured  has  done  his  part  towards  per- 
fecting the  substitution  in  accordance 
with  the  method  prescribed,  but,  owing 
to  circumstances  over  which  he  has  no 
control,  the  change  Is  not  entirely  consum- 
mated at  the  time  of  his  death,  equity  will 
sometimes  treat  the  substitution  as  com- 
plete. Bac.  Ben.  Soc.  §§  309,  310,  and  cases 
cited.  But  itis  anessential  prerequisite  to 
the  intei-posltion  of  equity  that  the  assured 
has  in  good  faith  attempted  to  comply 
with  the  prescribed  mode  of  substitution. 
McHatton  made  no  effort  to  do  this.  It 
does  not  appear  that  he  communicated, 
orally  or  In  writing,  to  the  secretary,  or 
to  any  other  officer  of  the  association,  a 
desire  to  have  the  proceeds  from  the  risk 
paid  to  his  son,  or  that  he  otherwise 
sought  to  secure  the  proper  entry  in  the 
association's  books.  We  are  not  called 
upon  to  consider  what  the  result  would 
have  been  had  the  society,  upon  McHnt- 
ton's  decease,  refused  payment,  and  aa- 
serted  a  right  to  the  reversion.  Id.  §  24!!. 
For,  while  it  declined  to  give  cither  of  the 
claimants  preference,  it  voluntarily  depos- 
ited the  money  with  the  court,  to  be 
awarded  to  them  as  equity  and  the  law 
might  dli-ect.  It  Is  not  a  party  to  the 
present  record,  and  no  further  notice  will 
be  taken  of  any  possible  Interest  it  might 
have  possessed. 

Did  the  court  below,  under  nil  the  cir- 
cumstances above  detailed,  err  In  refusing 
to  award  appellant  for  the  use  of  the  son 
the  entire  proceeds  from  the  certificate*? 
The  insured  member  of  such  societies  has 
himself  no  interest  in  the  fund.  Hepossess- 
es  simpl.v  a  power  of  appointment,  which, 
if  note.\ercIsed, becomes  inoperative.  Hel- 
lenberg v.  District  No.  1,  etc.,  supra;  Bac. 
Ben.  Soc.  §  243,  supra.  It  would  seem  to 
follow  thatthe  insurance  money  could  not 
in  any  event  become  assets  of  the  insured's 
estate.  Eastman  v.  Association,  supra; 
Worley  v.  Association,  3  McCrary,  53, 
10  F('d.  Rep.  227.  That  It  cannot  be 
used  for  the  payment  of  his  debts  is  stipu- 
lated in  the  agreed  statement  of  facts, and 
declared  by  express  legislative  enactment. 
Mills'  Ann.  St.   §  3246.    The  argument  of 
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eoanBel  tendn  to  ebow  tbat  the  conatltn- 
tion  adopted  by  the  benefit  association  of 
wbich  McHattun  was  a  member  desig- 
nates bow  the  fund  shall  be  distributed 
amons  the  assured's  relatives  in  cases  like 
the  present,  where  upon  his  death  there 
Is  no  specified  beneficiary;  but,  since  this 
constitutional  proTlsion  Is  not  a  part  of 
the  record  before  us,  we  cannot  be  guided 
by  Its  direction.  It  is  unnecessary,  how- 
ever,  to  rest  our  decision  upon  either  the 
statute  of  descents  and  distributions  or 
the  constitution  of  the  association.  Ap- 
pellant, as  Kuardian,  recovered  as  much 
as  would  have  belonged  to  the  aun  were 
this  constitution  or  statute  applicable; 
and  it  la  apparent  from  what  we  have 
said  tbat,  in  the  absence  of  some  statute, 
by-law,  or  contract  touching  tlie  subject, 
be  is  not  entitled  to  more.  The  appor- 
tionment of  the  fund  iu  question  made  by 
tbedistrict court  Iseuiinently  fair, and  cau- 
not  be  disturbed  at  the  instance  of  appel- 
lant.   The  judgmeat  Is  affirmed. 
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Colorado  M.  Rt.  Co.  v.  Croman  et  al. 
(Supreme  Court  of  Colorado.    April  Stl,  1891.) 

EKIMBHT  DOMAIM — CONDEMXATIOK— MlXINO  LASSS 

— Appeal. 

1.  The  rights  of  the  owner  of  a  mlninK  claim 
to  the  surface  ground  of  his  location  are  depend- 
ent on  the  relation  which  the  vein,  in  its  course 
and  direction,  bears  to  the  surface,  and  where, 
on  appeal  by  a  railroad  company  from  a  judg- 
ment awarding  damages  in  proceedings  to  con- 
demn the  surface  over  mining  claims,  the  ab- 
stract fails  to  show  the  diroction  and  course  of 
the  vein,  the  judgment  will  not  be  reversed  on 
tlie  ground  that  the  evidence  did  not  show  cer- 
tain rights  of  the  owners  of  the  mining  claims  to 
the  surface. 

3.  A  railroad  company,  In  proceedings  to 
condemn  land,  cannot  at  the  same  time,  In  the 
fame  suit  and  petition,  set  up  a  title  in  fee  In 
itself,  and  aslc  an  adjudication  upon  it,  since  its 
right  to  ask  condemnation  depenas  on  the  fact 
that  the  property  belongs  to  another. 

Commissioners'  decision.  Appeal  from 
district  court,  Pltlcin  county. 

This  was  a  proceeding  in  condemnation, 
started  by  the  railroad  company  in  July, 
1886,  ngainst  Croman  and  numerous  other 
parties,  to  obtain  title  to  certain  lands  in 
the  vicinity  of  tbe  city  of  Aspen,  required 
lor  tracl(age  and  other  purposes.  The 
properties  across  which  tbe  company 
sought  to  run  Its  lines  were  sundry  min- 
ing claims,  averred  to  belong  to  various 
defendants,  who  were  made  parties  to  the 
suit.  The  petition  contained  ail  the  aver- 
ments essential  to  show  Interest  In  the  de- 
fendantii,  and  right  on  the  part  of  the 
petitioners  to  condemn.  In  addition  to 
these  averments,  the  company  set  up  that 
the  land  they  wanted  was  witliln  the  lim- 
its of  an  agricuitat-al  entry  made  by  Henry 
Hopkins,  the  grantor  of  oue  Van  Hoeven- 
bergh.  who  had  deeded  It  to  tliem.  The 
appeal  was  perfected  under  the  act  of  1885, 
and  there  Is  nothing  before  this  court  but 
the  abstract.  Under  tbe  act,  it  is  made 
incumbent  upon  the  appellant  to  set  forth 
In  his  abstract  sufficient  for  a  full  under- 
Btaudmg  of  the  questions  presented  for  de- 
cision. This  abstract  is  made  up  almost 
wbolly  of  statements  which  apparently 
ara  mere  aummariett  ol  what  the  appellant 


Judges  was  proven  by  tbe  respective  par- 
ties. No  pleadings  are  set  out,  other  than 
the  petition,  and  a  disclaimer  filed  on  be- 
half of  Van  Hoevenbergh.  Tbe  only  three 
claims wblcb  were  awarded  damages  were 
the  Home  Stake,  the  Mary  B.,  and  the 
Pride  of  Aspen.  As  to  tbe  balance  the 
jury  found  tbat  the  owners  would  sustain 
no  damage  by  the  taking.  The  owners  ut 
the  HomeStake  introduced  a  receiver's  re- 
ceipt for  their  claim,  issued  in  tbe  month 
of  May,  1880.  As  to  the  Pride  of  Aspen 
and  tbe  Mary  B.,  it  is  recited  that  the 
claimants  were  the  owners  of  tbe  lode 
claims,  and  tbat  location  certificates 
thereof  were  Introduced  in  evidence.  Nei- 
ther the  dates  of  the  certificates  nor  tbe 
time  of  the  inception  of  the  title  of  either 
of  those  claims  appear.  It  is  recited  "  that 
all  ot  the  mining  claims  were  located 
across  the  strike  ot  the  vein,  which  appar- 
ently dipped  under  the  land  sought  to  be 
condemned."  Thediscovery ineach  is  con- 
ceded. No  evidence  was  brought  up 
which  shows  the  direction  or  the  course 
of  the  vein  within  tbe  limits  ot  the  respect- 
ive clolnis,  or  which  indicates  the  point 
at  which  tbe  lode  comes  nearest  to  tbe 
strip  to  be  c<mdemned.  Neither  side  In- 
troduced evidence  on  this  subect,  so  far  as 
can  be  learned  from  tbe  record.  The  com- 
pany Introduced  evidence  showing  tliat 
in  June,  1885,  Henry  Hopkins  made  bis 
final  proof  as  an  agricultural  claimant  of 
all  ot  tbe  land  embraced  within  the  strip 
in  controversy,  and  in  June,  18S6,  upon 
the  payment  ol  the  price  ot  agricultural 
land,  received  from  the  proper  officers  of 
the  government  a  receiver's  receipt  there- 
for. Transfers  from  him  to  Van  Hoeven- 
bergh, and  from  Van  Hoevenbergh  to  the 
company,  were  introduced  without  objec- 
tion. The  company  proved  the  Bitus  ol 
tbe  discovery  shafts  of  these  three  claims, 
but  gave  no  other  evidence  as  to  tbe  loca- 
tion of  the  vein  with  reference  to  the  strip, 
or  as  to  its  direction  within  the  claims. 

Henry  T.  Rogers,  A.  E.  Pattlaoa,  and 
WUaou  A  StimsoD,  tor  appellant. 

BissELL,  C.  (after  statlag  tbe  fkcts  aa 
above.)  Upon  the  record  it  is  Impossible 
for  this  court  to  do  otherwise  than  affirm 
the  judgment  or  order  of  condemnation. 
Tbe  objection  that  the  testimony  is  in- 
sufficient to  support  It  is  not  well  taken. 
The  appellants  contend  that  under  one 
Instruction,  which  the  court  gave,  they 
were  entitled  upon  the  testimony  to  have 
tbe  verdict  set  aside.  The  court  instruct- 
ed the  Jury,  in  substance,  that  a  mining 
claim  must  be  located  along  the  course  ol 
tbe  vein,  and  that  the  locators  ot  a  claim 
running  across  the  strike  ot  It  could  ob- 
tain no  title  to  the  surface  ground  within 
the  limits  ot  the  location,  except  for  the 
statutory  distance  on  either  side  of  the 
middle  of  the  vein,  and,  should  the  jury 
find  that  the  strip  In  controversy  was  out- 
side of  tbe  limit,  then  tbe  claimants  could 
not  recover  damages  for  the  taking  of  tbe 
surface  by  the  company.  It  is  urged  that, 
under  this  instruction,  the  case  as  made 
does  not  Justify  the  verdict.  Assuming 
the  instruction  to  be  correct,  tbe  appel- 
lant's claim  would  be  well  founded,  if  it 
were  shown  by  the  record  that  the  testt* 
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mony  Introduced  estHblisbed  those  facts 
which  make  the  inetruction  pertineot  and 
applicable.  It  in  well  settled  that  the 
riehtB  ol  the  miner  to  the  ourface  ground 
ol  hlH  location  are  dependent  upon  hla  dis- 
covery, and  upon  the  relation  which  the 
vein,  in  its  course  and  direction,  bears  to 
the  surface  as  it  has  been  located.  The 
grant  of  the  vein  has  always  b^aa  held  to 
be  the  principal  thlnK>  and  the  surface 
but  an  Incident,  which,  as  to  its  extent, 
is  entirely  determined  by  the  course  of  the 
principal  thinK  granted,  to-wit.  the  vein. 
Patterson  v.  Hitchcock,  3  Cok'.B3.3.  Willie 
thlH  is  true,  if  the  petitioner  in  condemna- 
tion desires  to  avail  himself  of  the  force 
of  this  principle,  and  obtain  rights  by 
virtue  of  its  application,  it  is  incumbent 
upon  biro  to  establish  whatever  facts  are 
essential  to  show  its  applicability.  This 
he  has  not  done  in  the  present  case,  and 
it  is  Impussible  for  the  court  upon  the  rec- 
ord to  adjudicate  that  the  order  should 
be  reversed  tor  this  reason. 

The  other  errors  complained  of  arebased 
on  the  various  instructions  kI'^u  to  the 
jury,  and  on  the  refusal  of  the  court  to 
give  proper  weight  to  the  petitioner's 
rights  In  the  property,  which  are  said  to 
grow  out  of  the  title  of  the  arglcultural 
claimant, Hopkins.  Someof  these  instruc- 
tions, notably  the  third  and  fourth,  are 
open  to  criticism,  and  might  necessitate 
the  reversal  of  the  case,  if  it  appeared  that 
the  company  were  prejudiced  by  what  the 
court  announced  as  the  law.  The  difii> 
cnlty  is  that,  if  error  at  all,  It  was  error 
without  prejudice.  Appellant  cannot  be 
permitted  in  this  proceeding  to  seek  a  con- 
demnation of  certain  lands,  and  at  the 
same  time,  and  in  the  same  suit,  and  in 
the  same  petition,  set  up  a  title  in  fee  In 
Itself,  and  ask  an  adjudication  upon  It. 
Proceedings  In  condemnation  can  only  be 
instituted  under  the  particular  statutes 
which  warrant  them.  The  statutes  from 
which  the  authority  to  institute  them  ai-e 
derived  limit  the  right  to  certain  classes, 
to-wlt,  those  who  seek  to  take  property 
beloni^ng  to  others  for  purposes  desig- 
nated in  the  enactments  upon  that  sub- 
ject. If  the  petitioner  is  unable  to  bring 
himself  within  the  deacriptlo  personse  of 
some  act  from  which  lie  derives  his  rights, 
or  if  he  fails  to  show  that  he  Is  seeking  to 
take  private  property,  and  desires  to  as- 
certain Its  value  In  that  proceeding,  his 
petition  must  be  dismissed.  His  right  to 
maintain  it  is  as  much  dependent  upon 
the  fact  that  he  desires  to  take  certain 
property  belonging  to  another  person, 
for  a  price  to  be  ascertained  in  the  suit, 
as  it  is  upon  his  being  found  to  be  in- 
cluded in  the  class  to  which  some  statute 
concemingeminent  domain  g^ves  the  right 
to  proceed  in  this  manner.  It  has  been 
adjudged  that,  in  the  absence  of  any  llm> 
itation  in  the  petition,  a  title  in  the  re- 
spondent which  justltles  the  assessment 
in  his  favor  of  full  compensation  is  con- 
ceded. Railway  Co.  v.  Haggart,  9  Colo. 
346,  12  Pac.  Bep.  215.  If  the  petitioner 
himself  claims  title  In  fee  to  the  property, 
the  very  assumption  of  that  fact  iu  his 
petition  ought  to  destroy  his  right  to  ei- 
ther institute  or  continue  the  proceedings, 
for  they  are  only  warranted  where  be 
v.27P.no.5— 17 


seeks  to  obtain  the  property  of  another. 
The  two  things  are  wholly  inconsistent. 
The  petitioner,  having  instituted  an  action 
under  the  eminent  domain  act,  cannot  be 
allowed  to  maintain  the  same  for  the  mere 
purpose  of  quieting  title.  Kallroad  Co.  v. 
Allen,  13  Colo.  220.  22  Pac.  Kep.  fi05, 
also  9  Colo,  and  12  Pac.  Rep.  supra ;  Rail- 
road  Co.  v.  Strange,  C3  Wis.  17«.  23  N.  W. 
Rep.  432.  The  judgment  should  be  af- 
firmed. 

Richmond  and  Rked,  CC.,  concur. 

Peu  Ccriam.  For  the  reasons  stated  In 
the  foregong  opinion,  the  judgment  is  af- 
firmed. 


Sioux  City  Nursbry  &  Seed  Co.  v.  Mag- 

.Ni;8. 
{Court  of  Appeals  of  Colorado.    July  7, 1891.) 
Pbincipai,  axd  Agent— Acthohitt  op  Aoent. 
Where  an  agent,  whose  aathority  was  lim- 
ited to  taking  orders  for  future  delivery,  as- 
sumed the  right  to  receive  In  payment  certain 
ohattels,  which  be  appropriated  to  his  own  use, 
without   the  knowledge  of  the  principal,   and 
there  was  no  evidence  that  his  authority  ex- 
ceeded that  usually  incident  to  such  agency,  the 
principal  was  not  liable  for  the  chattels,  nor  was 
it  bound  to  deliver  the  goods  ordered  until  it 
received  payment. 

Appeal  from  Arapahoe  county  court; 
Okorob  W.  Miller,  Judge. 

H.  B,  JobanoD,  for  appellant.  Browne, 
Pntuam  <£  Prebtoa,  for  appellee. 

Richmond,  P.  J.  The  action  in  this  case 
was  originally  commenced  before  a  justice 
of  the  peace  of  Arupahoecounty,  and  from 
the  summons  Issued  the  character  of  the 
suit  appears  to  bein  thenatureof  amouey 
demand  for  a  sum  not  exceeding  $30U. 
The  cause  was  appealed  to  the  county 
court.  Trial  was  there  had,  and  judg- 
ment rendered  against  appellant  for  the 
sum  of  i'ZQO.  To  reverse  this  judgment 
this  appeal  is  prosecuted.  The  facts 
out  of  which  the  action  arose,  as  they 
appear  from  the  record,  are  that  on  the 
21st  and  28th  of  January,  1S89,  at  the  so- 
licitation of  one  Wheeler,  an  agent  of  the 
defendant,  the  Sioux  City  Nursery  &  Seed 
Company,  Peter  Magnus  made  two  orders 
on  said  company  for  a  certain  amount  of 
nursery  stock.  At  the  time  of  making 
the  orders,  Wheeler  received  from  plaintiff 
two  horses  In  full  payment  of  ?200  worth 
of  nursery  stock  mentioned  in  the  order. 
Thereafter  the  appellant  shipped  the  stock 
t«)  Denver,  and  offered  to  deliver  the  same, 
if  paid  for,  refusing  to  recognizethe action 
of  its  agent  In  taking  the  horses  in  pay- 
ment for  the  nursery  stock.  The  testimo- 
ny shows  that  the  agent  took  the  horses, 
giving  a  i-eceipt  for  their  value,  and  there- 
after appropriated  them  to  his  own  use, 
concealing  the  transaction  from  the  com- 
pany. This  action  is  therefore  brought  by 
plaintiff,  Magnus,  against  the  company 
to  recover  for  the  value  of  these  horses 
so  alleged  to  have  been  delivered  to  the 
agent  in  payment  for  the  nursery  stock 
which  the  company  refused  to  deliver, 
aud  for  the  additional  sum  of  $100  men- 
tioned in  a  certain  order  of  Wheeler  upon 
the  company  to  be  paid  to  Magnus  out 
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of  hl8  commisalonn  when  the  nursery 
stock  BO  ordered  should  be  delivered.  The 
order  given  by  Magnus  is  In  the  following 
words:  "I,  Peter  MagouK,  this  day 
bought  of  E.  A.  Wheeler,  agent,  the  fol- 
lowing bill  of  trees,  vines,  plants,  etc.,  to 
be  delivered  in  euod  order  from  the  Sionx 
City  Nursery  and  Seed  Company,  Sioux 
City.  Iowa:  [Here  follows  the  enumerat- 
ed stock,  with  prices.]  Shipped  from  Den- 
ver. To  be  delivered  at  Littleton,  Colora- 
do, In  the  spring  of  1889,  for  which  I  agree 
to  pay  ?150  In  casli  on  the  day  of  deliv- 
ery. Notice  to  be  sent  of  the  day  of  de- 
livery. Should  I  not  call  for  the  goods 
on  the  day  of  delivery,  I  agree  to  pay  ex- 
pense of  delivering  stock  to  my  place.  No 
countermand  accepted.  If  not  settled  for 
uu  delivery,  payment  shall  be  due  at  Sioux 
City,  Iowa.  [Signed]  Pktek  Maonlis. 
Dated  January  2l8t,  1889."  The  receipt 
'given  by  Wheeler  reads  as  follows:  "Re- 
ceived of  Peter  Magnus  two  bay  mares, 
about  3  and  4  years  old,  branded  M  on 
left  thigh,  in  full  payment  for  two  bills 
of  nursery  stock,  one  bill  for  $150  and  the 
other  for  $50,  bought  of  the  undersigned. 

E.  A.   WUEELEK." 

The  contention  of  plaintiff  is  that  this 
agent  had  authority,  express  or  Implied, 
to  make  this  sale  and  accept  payment. 
The  testimony  on  the  part  of  the  defend- 
ant company  is  to  the  effect  that  no  such 
authority  existed,  and  that  the  agent  was 
not  authorized  to  accept  payment,  even 
in  cash.  A  careful  review  of  the  transcript 
and  abstract  leads  us  to  the  conclusion 
that  it  is  wholly  unnecessary  for  us  to  de- 
termine whether  or  not  the  agent  was  au- 
thorized, by  implication  or  otherwise,  to 
collect  the  money.  The  fact  exists  that  he 
did  not  collect  money,  but  made  a  bargain 
to  take  in  exchange  for  the  stock  the  two 
horses.  This  is  shown  In  Wheeler's  receipt. 
The  general  principle  la  that  payment  to 
the  agent  must  be  made  in  money,  In  the 
absence  of  express  authority  to  him  to 
receive  payment  In  something  else  than 
money.  Drain  v.  Doggett,  41  Iowa,  6S2; 
Manufacturing  Co.  v.  Glvan,  6.'>  Mo.  89; 
Kendall  v.  Wade,  5  La.  Ann.  157:  Burger 
V.  Llmbach.  42  Mich.  162,  3  N.  W.  Rep.  942; ' 
Broughton  v.  Sllloway,  114  Mass.  71; 
Lumpkin  v.  Wilson,  5  Heisk.  555;  Organ 
Co.  V.  Starkey,  59  N.  H.  142.  And,  even 
in  cases  where  it  has  been  decided  that  a 
general  agent  to  collect  and  settle  debts 
may  receive  property  In  payment.  It  nev- 
ertheless is  held  that  such  an  agent  can- 
not buy  property  of  the  debtor  and  there- 
by create  a  debt  against  hts  principal. 
This  transaction,  It  seems  to  us,  Is  fully 
covered  by  the  principles  above  cited. 
Here  was  a  general  agent,  wltn  power  to 
sell,  sent  out  by  his  principal  to  take  or- 
ders for  stock  to  be  delivered  at  a  future 
time.  The  stock  was  not  intrusted  to  bis 
care  or  possession,  and  at  the  time  of  tak- 
ing the  order  he  assumed  the  right  to  ex- 
change It  for  horses,  and  thereby  bind  his 
principal.  He  took  the  horsps,  executed 
the  receipt  above  set  forth,  and  reports  to 
his  company,  transmitting  the  orders,  to 
the  effe<!t  that,  upon  delivery,  the  stock  so 
ordered  will  be  paid  for  in  cash.  Thecom- 
pany,  wholly  ignorant  of  the  transaction, 
relying  implicitly  upon  the  representations 


of  the  agent,  prepare  the  stock,  ship  it  to 
Colorado,  and  made  offer  to  deliver  upon 
paymentln  cash.  Magnusdecllnedtopay, 
and  insisted  that  he  was  not  only  entitled 
to  receive  the  stock  mentioned  In  the  or- 
ders, but  was  entitled  to  credit  as  pay- 
ment for  the  value  of  the  horses,  as  set 
forth  in  the  receipt  of  Wheeler,  and  for  the 
additional  sum  of  $100  mentioned  in  the 
order.  We  have  examined  with  consider- 
able care  every  authority  cited  in  the 
hripfs  of  appellant  and  appellee,  and  can 
unliesitatlngly  say  that  we  are  unable  to 
find  a  single  authority  supporting  this 
contention  of  appellee.  Greenhoofl  v. 
Keator,  9  111.  App.  183;  Kane  v.  Barstow, 
42  Kan.  40.5.22  Pac.  Rep.  588;  Butler  v. 
Dorman,  68  Mo.  298;  Law  v.  Stokes,  32  N. 
J.  Law,  249;  Clark  v.  Smith,  88  111.298; 
Selple  V.  Irwin,  30  Pa.  St.  513.  The  f«M5t 
dops  appear  In  the  record  that  a  former 
agent  of  the  defendant  company  nami'd 
Brownlee  Introduced  Wheeler  to  plaintiff 
Magnus,  and  represented  that  he  had  the 
same  authority  which  the  company  had 
conferred  upon  him  a  year  or  more  previ- 
ous, with  whom  Magnus  had  dealt,  and 
to  whom  he  had  paid  money  upon  deliv- 
ery. There  are  other  circumstances  dis- 
closed in  the  record  which  appellee  insists 
tends  to  establish  the  authority  of  this 
agent  to  retieive  payment  in  full.  For  the 
purposes  of  this  case  we-  might  readily 
concede  the  position  taken,  by  appellee, 
but,  under  the  authorities  and  the  facts 
disclosed  by  the  recoi-d,  we  are  not  pre- 
pared to  announce  that  the  plaintiff  has 
a  right  of  recovery  against  the  defendant 
company  for  the  value  of  the  horses  bar- 
tered by  the  agent  In  exchange  for  the 
company's  stock.  It  certainly  seems  as 
though  the  plaintiff  ought  to  have  known 
that  the  agent  of  the  company  was  ex- 
ceeding his  authority  when  he  undertook 
to  make  this  trade.  The  Judgment  of  the 
court  must  be  reversed. 


Twin  Lakks  HynnAci-ic  Gold  Mixing 
Sy.ndicate,  Limited,  et  al.  v.  Colorado 
M.  Ry.  Co. 

{Supreme  Court  of  Coloraolo.    June  5, 1891.) 

Eminent  Domain — Minino  Lands — Damages— In- 
btkuctiox8. 

1.  In  proceedings  by  a  railroad  company  to 
condemn  placer  rainioi;  land,  an  instruction  that 
"the  fact  that  the  land  is  designated  as  'placers,' 
and  that  the  title  thereto  was  acquired  under 
the  mining  laws  of  the  United  States,  constitute 
no  evidence  tbat  the  ground  in  question  contains 
valuable  deposits  of  gold  or  other  mineral,  or 
that  tlie  same  is  valuable  for  placer  purposes, " 
is  not  objectionable,  if  in  the  same  instruction 
the  Jury  are  told  that,  If  they  believe  from  the 
evidence  the  land  contains  deposits  of  gold, 
they  may  consider  the  fact  as  bearing  on  the 
question  of  its  value,  and  that,  if  the  presence 
of  gold  enhances  either  the  market  or  intrinsic 
value  of  the  land,  due  weight  must  be  given  to 
that  fact. 

2.  Since,  under  Code  Civil  Proc.  Colo.  S  SSS, 
the  value  of  property  taken  in  condemnation 
proceedings  is  the  actual  value  thereof  at  the 
time  of  the  appraisement,  an  instruction  that 
the  value  of  the  land  taken  and  damages  to  the 
residue  are  to  be  assessed  in  accordance  with  the 
situation  of  the  property  and  conditions  exist- 
ing at  the  date  the  petition  for  condemnation  la 
filed,  is  reversible  error. 
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CommlBsIonerB*  decision.  Error  to  dis- 
trict court,  Chafteecounty ;  William  Har- 
rison, Judge. 

This  was  a  proceeding  incoudeiunation, 
instituted  by  deiendant  in  error  to  ac- 
(luire  ttie  right  ol  way  tor  a  railroad 
nvross  placer  mining  property  of  plaintiffs 
in  error.  It  Iiaving  lieen  deemed  impor- 
tant that  the  railroad  company  should 
liave  immediate  possession  ol  the  right 
of  way  for  the  purposes  of  construction, 
without  waiting  the  conclusion  of  legal 
proceedings  determining  the  amount  of 
damage,  the  parties  entered  into  a  con- 
tract in  which,  with  various  other  provis- 
ions, covenants,  and  stipulations,  occurs 
the  following:  "In  consideration  of  the 
foregoing  covenants  and  agreements  to 
be  kept  and  performed  by  the  party  of  tlie 
first  part,  said  party  of  the  second  part 
heraby  agrees  that  said  first  party  may 
enter  into  the  immediate  possession  of 
said  premises  for  the  purposes  aforesaid, 
and  may  begin  at  once  in  the  construc- 
tion of  its  railway  thereon.  And  It  is  fur- 
ther agreed  by  and  between  the  parties 
hereto  that  this  memorandum  of  agree- 
ment may,  upon  the  hearing  before  the 
commissioners  or  the  jury  which  maybe 
appointed  in  the  proceeding  to  condemn, 
to  be  instituted  as  aforesaid,  be  read  In 
evidence,  and  considered  by  such  board  of 
commissiouers  or  jury  in  determining  the 
amount  of  compensation  which  shall  be 
paid  by  said  second  party  for  the  prem- 
ises hereinb<>fore  described,  for  the  pur- 
poses herein  mentioned.  And  it  is  further 
agreed,  by  and  between  the  parties  here- 
to, that  this  memorandum  of  agreement 
shall  be  a  covenant  binding  upon  the  par- 
ties hereto  and  their  assigns.  It  is  also 
further  agreed  and  covenanted,  as  a  coU' 
sideratlon  of  this  Instrument,  that  pro- 
ceedings in  condemnation  shnll  be  com- 
menced by  the  party  of  the  first  part  at 
once,  by  the  filing  of  its  petition  in  the 
proper  court,  and  that  a  bearing,  either 
before  commissioners  or  a  jury,  shall  be 
bad  without  unnecessary  delay,  such 
hearing  to  extend  to  all  other  questions 
of  damage  not  Included  or  provided  for  by 
this  agreement."  Possession  was  at  once 
taken,  and  construction  proceeded.  The 
contract  bears  date  November  25,  188(5. 
On  December  13th  the  petition  forcondem- 
natlon  was  filed.  The  case  was  tried  to  a 
Jury  under  the  provisions  of  the  statute, 
commencing  on  May  12th,  resulting  in  a 
verdict  of  condemnation,  and  a  finding  of 
fl.OOO  as  the  value  of  the  land  taken,  and 
damage  to  residue  of  property  ol  $8,000; 
judgment  in  accordance  with  the  verdict, 
and  an  appeal  taken  from  such  judgment. 
Various  errors  are  assigned,  bdt  those  re- 
lied upon  by  counsel  for  plaintiffs  in  error 
are  on  exceptions  taken  to  the  instruc- 
tions to  the  jury,  given  as  asked  by  de- 
fendant lu  error.  The  fourth,  relied  upon 
as  erroneous,  is  as  follows :  "  (4)  That  in 
determining  the  compensntlonforthe  land 
taken,  and  the  resulting  damages.  If  any, 
to  the  remaining  land,  they  may  consider 
not  only  the  uses  and  purposes  to  which 
It  is  now  applied,  but  also  any  other  rea- 
sonable use  to  which  it  may  be  adapted 
or  might  be  appropriated  by  men  of  ordi- 
nary prudence  and   jndgment.    That,  it 


they  believe  from  the  evidence  the  land 
contains  deposits  of  gold,  they  may  con- 
sider that  !act  as  bearing  upon  the  ques- 
tion of  the  value  of  the  premises;  and 
that,  If  the  presence  of  gold  enhances  ei- 
ther the  market  value  or  the  Intrinsic  value 
thereof,  due  weight  must  be  given  to  that 
fact;  but  that,  if  the  value  is  not  thereby 
increased,  the  mere  fact  that  gold  can  be 
found  upon  the  premises  should  be  disre- 
garded. That  the  fact  that  the  land  Is 
designated  as  'placers,'  and  that  title 
thereto  was  acquired  under  the  mining 
laws  of  the  United  States,  constitute  no 
evidence  either  tbattheground  in  question 
contains  valuable  deposits  of  gold  or  oth- 
er mineral,  or  tliat  the  same  are  valuable 
for  placer  purposes." 

Patterson  &  Tboinas,Xot  plaintiffs  In  er- 
ror. A.  E.  Pattisoa  and  H.  F.  Rofcors,  for 
defendant  in  error. 

Reed,  C,  (after  etatiag  the  facts  as 
above.)  Counsel  contend  that  the  fourth 
Instruction  was  erroneous.  In  charging 
"  that  the  fact  that  the  land  Is  designated 
as  'placers,'  and  that  the  title  thereto 
was  acquired  under  the  mining  laws  of 
the  United  States,  constitute  no  evidence 
either  that  the  ground  in  question  con- 
tains valuable  deposits  of  gold  or  other 
mineral,  or  that  the  same  Is  valuable  for 
placer  purposes."  This  clause  of  the  in- 
struction, abore  cited,  should  not  be  ex- 
amined alone,  but  in  connection  with  the 
balance  ol  the  Instrnctlon.  To  do  other- 
wise would  be  in  violation  of  a  well-set- 
tled rule.  The  supposed  objectionable 
clause  is  preceded  in  the  same  instruction 
by  the  following:  "That  in  determining 
the  compensation  for  the  land  taken,  and 
the  resulting  damages,  If  any,  to  the  re- 
maining land,  Ihey  may  consider  not  only 
the  uses  and  purposes  to  which  it  is  now 
applied, but  also  any  other  reasonable  use 
to  which  it  may  be  adapted  or  might  be 
appropriated  by  men  of  ordinary  prudence 
and  judgment.  That,  if  they  believe  from 
the  evidence  the  land  contains  deposits  of 
gold,tliey  may  consider  that  fact  as  bearing 
upon  thequestlon  of  thevalueof  the  prem- 
ises ;  and  that.  If  the  presence  of  gold  en- 
hances either  the  market  value  or  the  in- 
trinsic value  thereof,  due  weight  must  be 
given  to  that  fact," — which  materially 
modifies  the  clause  in  question.  Taken  as 
a  whole,  we  cannot  see  that  it  is  objec- 
tionable. It  fairly  presents  the  premises 
or  basis  from  which  a  jury  could  arrive  at 
the  value.  The  clause  objected  to.  In  our 
view  of  it,  only  amounts  to  saying  that 
the  estimated  value  of  the  property  was 
not  to  be  enhanced  and  exaggerated  by 
reason  of  its  having  been  regarded  by  the 
land  department  of  the  government  and 
purchased  from  it  as  mineral  or  gold-pro- 
ducing land,  and  held  and  worked  as 
mines.  If  this  construction  is  correct,  we 
cannot  regard  the  instruction  as  errone- 
ous. We  are  cited  to  numerous  authori- 
ties, which  we  have  carefully  examined. 
They  are  to  the  effect  that  the  designa- 
tion of  tliecharacterotthe  land  granted  in 
the  patent,  whether  as  swamp,  agricult- 
ural, or  mineral,  is  conclusive,  and  cannot 
be  broaght  in  question  in  collateral  pro- 
ceedings.   Here  there  was  no  question  In 
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regard  to  tlie  character.  Its  character  as 
mineral  land  was  conceded.  It  was  so  re- 
garded In  the  contract,  and  recognized  as 
being  actually  occupied  and  worked  as 
placer  mines.  But  such  concluslvocharac- 
terlzatloii  did  not  fix  its  value.  It  might, 
as  mineral  land,  be  worth  no  more  than 
five  dollars  per  acre,  the  price  fixed  by 
law;  it  might  be  worth  tbonsands. 
"What  the  value  was,  was  the  question  to 
be  determined  by  the  jury  from  the  evi- 
dence. True,  in  the  statute  under  which 
the  patent  issued,  mineral  lands  are  de- 
fined to  be,  in  the  act  of  1872,  "as  those 
containing  valuable  mineral  deposits;" 
and,  in  the  Revised  Statutes  of  the  United 
States,  as  lands  "valuable  for  minerals;" 
and  It  is  said   that  "  valuable  mineral  de- 

gosits"  in  lands  belonging  to  the  United 
tates  shall  be  tree  and  open  to  explora- 
tion and  purchase.  This  language  being 
In  the  8tatute.it  Iscontended  that  the  last 
clause  of  the  Instruction— "constitutes  no 
evidence  either  that  the  ground  in  ques- 
tion contains  valuable  deposits  of  gold  or 
other  mineral,  or  that  the  same  are  valua- 
ble for  placer  purposes" — is  at  variance 
with  the  statute,  and  that  sale  of  the 
land  as  mineral  was  conclusive  of  the  fact 
that  it  contained  valuable  deposits.  We 
do  not  so  regard  it.  We  can  only  con- 
Btrue  it  as  saying  that  the  land,  though 
containing  valuable  deposits,  was  not  nec- 
esE^arily  of  great  value,  as  it  might  not  con- 
tain gold  In  sufficient  quantity  for  profita- 
ble working;  and  that  the  question  of 
what  value  must  be  determined  from  the 
evidence,  and  not  from  the  grant,  which, 
under  the  law,  presumed  or  Imported  val- 
ue. There  is  an  apparent  discrepancy  in 
one  respect  between  the  different  portions 
of  the  charge.  That  part  given  at  the  in- 
stance of  plaintiff  In  error  was  fully  as  fa- 
vorable as  was  warranted,  and  in  some 
parts  might  be  regarded  as  contemplat- 
ing prospective  and  speculative  damage; 
while  that  given  at  the  Instance  of  the  de- 
fendant, though  apparently  somewhat  at 
variance  in  this  particular  with  that  giv- 
en on  the  prayer  of  the  plaintiff,  appears 
to  be  sustained  by,  and  In  the  language 
of,  the  authorittes.  That,  in  estimating 
damages,  merely  possible  or  imaginary 
nses  or  speculative  schemes  of  Its  proprie- 
tor are  to  be  excluded,  see  Pierce,  R.  R. 
217;  Searle  v.  Railway,  33  Pa.  St.  67;  Dor- 
Ian  V.  Railway,  46  Pa.  St.  620;  Fleming 
V.  Railroad  Co., 84  Iowa, 353;  Worcester  v. 
Manufacturing  Co.,  41  Me.  159;  Lake  Shore 
&  M.  S.  R.  Co.  V.  ancinnntl  S.  &  0.  R.  Co., 
SO  Ohio  St.  604.  That  it  is  proper  to 
put  in  evidence  the  present  and  any  rea- 
sonable use  in  the  future  to  which  the 
property  may  be  adapted,  but  not  the  in- 
tentions of  the  owner  as  to  such  future  use 
of  the  land,  see  Sherwood  v.  Railroad  Co., 
21  Minn.  127;  Pinkham  v.  Chelmsford,  109 
Mass.  225;  Fairbanks  v.  Fitchburg,  110 
Mass.  224.  It  la  ably  urged  in  argument 
that  the  third  and  fifth  instructions  were 
erroneous  In  the  clauses  where  It  was  said 
that  the  value  of  the  land  taken  and  the 
damages  to  the  residue  should  be  assessed 
"in  accordance  with  the  situation  of  the 
property  and  conditions  existing  at  that 
time,"  viz.,  at  the  date  of  filing  the  petl- 
.tlon.    The  language  in  our  Code  of  Civil 


Procedure,  §  253,  is:  "In  estimating  tba 
value  of  all  property  actually  taken,  the 
true  and  actual  value  thereof  at  the  time 
of  the  appraisement  shall  be  allowed  and 
awarded,"  etc.  The  statute  is  impera- 
tive, and  the  instruction  Is  In  violation  of 
it,  and  technically  Incorrect.  In  view  of 
what,  according  to  the  record,  "  the  evi- 
dence tended  to  show,"  we  cannot  say  t  le 
error  was  harmless.  Whether  ornot  there 
was  any  change  of  value  between  the 
date  of  the  petition  and  the  time  of  trial  is 
not  shown.  As  it  was  erroueons,  and 
counsel  for  plaintiff  in  error  insist  that  it 
was  prejudicial,  the  Judgment  should  be 
reversed,  and  the  cause  remanded. 

BissBLL,  C.    f  dissent. 

Peh  Curiam.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  is  re- 
versed. 


'~~~~^  (»  Or.  691) 

Weekldnd  v.  SouTnEU.N  Oregon  Co. 
{Supreme  Court  of  Oregon.    July  8, 1891.) 

NbOUOENOB— EVIDEKCB— IXSTRCOTIOXS  —  ASSUMP. 

TioN  ov  Risk. 

1.  Facta  examined,  and  held  that  there  was 
no  evidence  before  the  jury  upon  whiuli  the  court 
could  properly  submit  the  question  of  dofend- 
ant'a  negligence  to  the  jury;  and  held,  furUier, 
that  when  large  timbera  were  being  moved  oo 
rollers,  and  those  engaged  in  the  work  failed  to 
keep  the  rollers  at  right  angles  with  the  piece  of 
timber  being  moved,  and  by  reason  thereof  it 
slued  around  so  that  the  end  struck  a  lumber 
pile  which  caused  some  planks  to  fall  upon  the 
plaintiff's  leg,  by  means  of  which  he  was  in- 
jured, that  such  negligence  was  the  negligence 
of  the  plaintiff's  fellow  servants,  for  which  the 
defendant  is  not  responsible. 

2.  Where  the  plaintiff  assisted  in  the  con- 
struction of  the  ohute  for  moving  large  timbers, 
and  had  as  complete  knowledge  of  its  sufficiency 
for  the  purpose  for  which  it  was  constructed  as 
the  defendant,  and  received  an  Injury  in  the  mov- 
ing of  the  timbers  down  said  chute,  defendant  is 
not  responsible  on  account  of  Its  alleged  unsuit- 
ablencss  for  the  purpose  for  whioh  it  was  used, 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Coot)  county; 
M.  L.  Pipes,  Judge. 

This  is  an  action  to  recover  damages  for 
negligence.  The  complaint  substantially 
charges  that  on  the  28th  of  June,  1S89,  the 
defeudant  did  saw  and  deliver  from  Its 
said  mill  12  extraordinary  large  timbers, 
of  about  the  size  of  20x22  inches,  and  S8 
feet  long,  under  the  direction  of  C.  F. 
Lovelace,  its  foreman  and  manager,  and 
William  Foley,  superintendent;  and  said 
defendant  did,  through  Its  said  foreman 
and  manager  and  its  said  superintendent, 
direct  the  plaintiff  to  assist  in  removing 
said  timbers  from  the  mill  carriage  on  the 
wharf  into  the  waters  of  Coos  bay,  in 
front  of  said  wharf,  and  plaintiff  did  so  as- 
sist, and  did  while  so  doing  exercise  due 
care  and  diligence;  but  that  by  reason  of 
said  defendant  being  grossly  negligent  in 
not  supplying  proper  apparatus  to  handle 
and  remove  said  timbers,  and  by  reason  of 
the  unskillfulaess,  carelessness,  and  incom- 
putency  of  its  said  foreman,  managers,  and 
superintendents,  it  did  attempt  to  remove 
the  same  from  said  track  to  said  bay 
across  a  certain  loose  pile  of  lumber  then 
on  said  wharf,  under  the  direction  of  said 
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William  Foley,  who  was  then  Its  foreman, 
manager,  and  superintendent,  directly  la 
charge  of  said  work,  and  which  said  pile 
of  lumber  was  wholly  Inadequate  to  sup- 
port the  weight  of  said  timber;  tli  at  while 
so  doing,  the  last  bandied  of  said  timbers 
did,  by  reason  of  tlie  defendant'n  gross 
ne>rligenee  and  the  incompetency  and  un- 
slcillfiil  and  careless  handling  of  said  tim- 
ber, and  the  insufflciency  of  said  support, 
and  without  auy  fault  or  negligence  on 
the  part  of  said  plaintiff,  fall  on  said  pile 
of  lumber  on  which  plaintiff  was  worliiog, 
as  directed  by  the  defendant  through  its 
said  foreman,  manager,  nnd  superintend- 
ent, William  Foley,  who  was  at  said  time 
directly  in  charge  of  said  work,  causing 
said  lumber  pile  to  fall,  and  a  part  of 
which  did  fall  on  and  break,  fracture,  and 
bruise  the  right  leg  of  the  plaintiff,  and  by 
reason  thereof  the  right  foot  of  the  plain- 
tiff was  necessarily  amputated  between 
the  ankle  and  knee,  causing  plaintiff  great 
angolah,  etc.  It  is  then,  in  suhstance,  al- 
leged, further,  that  Lovelace  and  Foley 
were  unacquainted  witli  the  handling  and 
remfival  of  such  large  timbers,  and  incom- 
petent to  superintend  said  work,  and  de- 
fendant had  full  knowledge  of  the  same, 
and  it  was  grosa  negligence  on  behalf  of 
said  defendant  to  have  said  Lovelace  and 
Foley  in  its  employ  superintending  said 
work,  or  to  undertake  to  remove  said 
timbers,  or  any  of  them,  as  aforesaid, 
across  said  pile  of  lumber,  or  at  all,  it  be- 
ing unprejjared  to  handle  tinibeiij  of  tliat 
siise,  and  unskilled  in  the  liandling  of  the 
same;  that  the  plaintiff  was  also  unakilied 
in  handling  such  timlier.  Tite  amended 
answer  denies  every  material  allegation  of 
the  complaint,  and  then  alleges  the  follow- 
ing facts:  That  at  all  times  thereinafter 
stated  George  W.  Logglo  was,  and  now 
is.  general  manager  of  tlie  business  of  the 
defendant  within  the  state  of  Oregon,  and 
as  such  general  manager  was  authorized 
to  smploy  and  did  employ  snch  subordi- 
nates under  him  as  he  deemed  right  and 
proper  In  carrying  on  the  business  of  the 
defendant;  that  said  Loggle  did,  as  such 
general  manager  of  the  defendant,  employ 
as  a  subordinate  under  bim  the  said  C.  F. 
Lovelace.ln  complaint  mentioned,  and  did 
constitute  him  foreman  in  said  saw-mill, 
and  did  confer  upon  him  power  to  take 
charge  of  the  work  in  and  about  said 
saw-mill,  and  to  hire  and  discharge  men 
working  under  falm  in  and  about  the 
same,  subject  to  the  approval  of  said  gen- 
eral manager;  that  Lovelace  did  possess 
and  exercise  the  authority  during  all  the 
times  in  the  complaint  and  answer  men- 
tioned, and  noneother.nnd  that  said  Will- 
iam Foley  was  at  all  times  a  fellow-serv- 
ant of  the  plaintiff,  and  none  other,  work- 
ing in  and  abont  said  saw-mill,  and  under 
the  control  and  subject  to  the  orders  of  said 
Lovelace;  that  at  the  time  of  plaintiff's 
employment  he  represented  himself  to  be 
a  skillful  Inmber-piler,  and  had  worked  in 
that  capacity  about  a  sawmill  in  the 
state  of  Michigan  for  a  period  of  about 
seven  years,  and  that  he  was  capable  of 
taking  care  of  and  piling  the  lumber  and 
timber  sawed  at  defendant's  said  mill, 
and  that,  in  reliance  on  said  representa- 
tloDs,  defendant  employed  the  plaintiff  as 


chief  Inmber-plIer,  to  take  charge  of  the 
lumber  and  timbers  that  were  sawed  at 
defendant's  said  saw-mill  when  run  out 
nn  the  lumber-car  on  tlie  car  track  on  its 
wharf,  and  pile  and  dispose  of  the  same 
as  directed  by  defendant,  or  by  C.J'.  Love- 
lace, defendant's  foreman;  that  defend- 
ant's mode  of  handling  timberand  lumber, 
and  its  apparatus  for  handling  the  samt;, 
wert'  well  known  to  the  plaintiff  during  all 
th«i  time  he  wasin  theeuiploy  of  the  defend- 
ant, as  aforesaid. and  was  the  same  at  tiie 
time  the  plain  tiff'slegwasinjured  as  it  was 
at  the  time  plaintifl  commenced  work  for 
defendant,  and  as  it  wasduilngall  the  time 
of  said  service,  and  with  which  plaintiff 
found  no  fault:  that  during  said  time 
plaintiff  frequently  took  charge  of  and  as- 
sisted In  the  removal  of  large  timbers, 
which  defendant's  mill  was  adapted  to 
cut,  and  at  no  time  informed  defendant 
that  the  apparatus  provided  for  their  re- 
moval was  insufiicient  for  the  purpose; 
that,  before  proccediug  to  remove  the  said 
12  large  timbers  mentioned  in  complaint, 
MUi-Foreman  Lovelace  directed  William 
Foley  to  assist  plaintiff  in  making  such 
necessary  temporary  apparatus  and  ap- 
pliances as  should  be  sutficient  and  suit- 
able for  removing  said  large  timbers  from 
the  lumber-car  on  the  mill  track  into  the 
waters  of  Coos  bay ;  that  plaintiff  and 
said  Foley,  without  objection  from  either, 
undertook  said  work, and  made  such  tem- 
porary apparatus  and  appliances  as  they 
deemed  suitable  and  safe  for  the  removal 
of  snid  timbers;  that  the  mill  car  ti'ack 
was  elevated  above  the  wharf  the  distance 
of  10  feet,  and  the  distance  from  said  car 
track  to  the  eilge  of  the  defendant's 
wharf,  where  said  timbers  were  being  re- 
moved, was  C8  feet;  that  at  said  time 
there  was  a  certain  pile  of  lumber  on  the 
wharf,  placed  there  by  plaintiff,  between 
the  car  track  and  the  edge  of  the  wharf, 
which  was  abont  65  feet  long.  6  feet  high, 
and  about  14  feet  wide,  and  that  plaintiff 
and  Foley  utilized  this  pile  of  lumber  in 
removing  said  timbers  by  constructing  a 
chute  over  and  upon  said  pile  of  lumber, 
using  heavy  timbers  for  blocking,  and 
planks  4  inches  thick,  securely  fastened  to- 
gether, in  such  manner  as  to  prevent  their 
spreading  apart,  whereby  a  chute  having 
a  smooth  surface  was  formed,  extending 
from  the  said  car  track  to  the  edge  of  said 
pile  of  lumber,  securely  fastened  to  said 
car  track,  and  having  a  gradual  incline  to 
the  end  of  said  pile  of  lumber,  to  within  2 
or  3  feet  of  the  edge  of  the  wharf.  That 
plaintiff  and  Foley  had  full  power  and 
authority  to  make  said  temporary  appa- 
ratus and  appliance  as  safe  and  secure  as 
they  deemed  necessary,  and  to  obtain  any 
article  necessary  therefor,  and  that  the 
mill  foreman  believed  said  cliuto,  after  in- 
spection, to  be  safe  and  secure  for  the  re- 
moval of  said  timbers.  The  remaining 
part  of  this  separate  answer  describes  the 
niannerof  the  removal  of  the  timbers,  and 
the  manner  in  which  the  plaintiff  was  in- 
jured. The  immediate  manner  of  the  in- 
jurs'is  stated,  in  effect, that  In  the  removal 
of  said  last  piece  of  timber  the  lumber  pile 
upon  which  said  chute  rested  was  being 
pressed  out  by  said  timber,  and  said  Fo- 
ley, who  as  well  as  the  plaintiff  w  as  stand- 
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log  on  said  lumber  pile,  called  to  the  plain- 
tiff to  ]uinp  or  get  out  of  the  way,  and  at 
the  same  time  jumped  hiniRelf,  and  other 
pereone  present  warned  plaintiff  of  the 
■danger;  but  the  plaintiff  delayed  getting 
oft  of  said  lumber  pile  until  a  portion 
thereof  was  ready  to  fall,  and  then  at- 
tempted to  Blide  over  the  Bide  of  said  lum- 
ber pile,  or  jumped  down  close  to  the  side 
thereof,  so  that  some  heavy  boards  or 
plank  fell  and  struck  and  broke  plaintiff's 
leg.  Another  separate  answer  allsges 
that  whatever  danger  there  was  In  the  re- 
moval of  said  tiniliers  was  patent  to  the 
plaintiff  and  other  employes  of  said  mill, 
and  that  defendant  had  no  reason  to  believe 
that  there  was  any  danger  to  plaintiff  in 
removing  said  timbers.  Another  defense 
alleges  contributory  negligence.  Still  an- 
other defense  alleges  want  of  due  care  in 
fellow-servants  engaged  In  and  about  the 
removal  of  said  timbers  with  plaintiff. 
The  reply  denies  the  new  matter  In  the  an- 
swer. The  plaintiff  recovered  judgment, 
from  whicli  defendant  appealed. 

S.  U.  Hazurd,  for  appellant.  J.  W.  Ben- 
nett, for  respondent. 

Str.\han,  0.  J.,  (after  stating  the  facts 
as  above.)  An  unusual  number  of  excep- 
tions were  taken  to  the  instructions  given 
and  refused  by  the  court,  but  the  view  we 
have  taken  of  the  case  renders  it  unneces- 
sary to  examine  each  exception.  The  real 
facts  In  this  case  are  covered  up  In  a  vast 
amountof  unnecessary  verbiage, but,  when 
relieved  of  it,  they  arc  few  and  plain.  In 
the  spring  of  18X»  the  plaintiff  entered  the 
service  of  the  defendant  to  pile  lumber  at 
its  saw-mill  on  Uoos  bay,  and  the  uncon- 
tradicted evidence  shows  that  one  em- 
ployed in  that  capacity,  according  to  the 
uniform  custom  of  the  mills  there,  also  as- 
sisted In  taking  care  of  all  theluraber  that 
camefrom  the  mill ;  and  it  further  appears 
that  the  plaintiff,  after  his  employment, 
and  up  to  the  time  of  the  injury  com- 
plained of,  assisted  in  moving  and  caring 
for  whatever  lumber  was  turned  out  by 
the  mill.  One  Shngreen  and  Foley  were 
employed  by  the  defendant,  who  worked 
with  plaintiff  about  the  yard,  Foley  act- 
ing in  the  capacity  of  a  kind  of  wharf- 
boss.  The  accident  complained  of  oc- 
curred in  movlngtlmbers  from  defendant's 
saw-mill  into  Coos  bay.  The  timbers  to 
be  moved  were  12  in  number,  2()x22  Inches, 
and  88  feet  long.  The  distance  from  the 
end  of  the  car  track  to  the  bay  was  68 
feet,  which  was  the  distance  the  timbers 
had  to  be  moved.  A  pile  of  lumber  64  or 
65  feet  long,  from  15  to  20  feet  wide,  and 
about  8  feet  high,  extended  from  the  mill 
nearly  to  the  edge  of  the  wharf.  On  the 
top  of  this  lumber  pile  a  chute  was  con- 
structed by  Fole.v  and  the  plaintiff,  but 
under Foley'sdirections.  In  the  first  place, 
a  number  of  pieces  of  timber  5  Inches 
thick,  from  12  to  33  inches  wide,  were  laid 
across  the  lumber  pile,  and  on  top  of  these 
were  laid  two  planks,  each  4x12  Inches 
wide,  extending  to  the  edge  of  the  wharf 
on  a  gradual  incline.  On  the  top  of  the 
chute  thus  formed  were  placed  three  roll- 
ers 10  Inches  in  diameter  and  2)^  feet  long. 
The  planks  were  securely  spiked  to  their 
supports,  and  dogged  together  so  that  the 


same  could  not  and  did  not  separate. 
The  timbers  were  pincbe<l  from  the  car- 
riage until  they  rested  upon  the  rollers. 
The  rollers  were  kept  straight  by  men 
with  mauls  attending  them,  as  the  timber 
was  slowly  and  gradually  moved  upon 
them.  The  Incline  was  so  sliijhtand  grad- 
ual that  the}-  had  no  difficulty  in  regulat- 
ing the  movement  of  the  timber  on  the 
rollers  until  the  middle  of  the  stick  passed 
the  edge  of  the  wharf,  where  it  plunged 
into  the  waters  of  the  bay.  All  of  the 
timbers  were  launched  without  -accident 
to  anyone  until  itcame  to  thelast.  After 
this  stick  was  upon  tlie  rollers,  they  were 
not  kept  at  right  angles  with  it,  and  the 
front  end  slued  round,  striking  the  lumber 
pile  upon  which  the  plaintiff  and  others 
engaged  in  the  work  wei-e  standing. 
This  caused  a  number  of  the  boards  from 
the  top  of  the  pile  to  fall  upon  the  plain- 
tlff'sleg,  by  means  of  which  It  was  broken. 
Neither  the  chute,  nor  any  of  the  cribbing 
supporting  it,  separated  or  failed  in  any 
way.  and  the  sole  cause  of  the  injury  was 
the  sluing  of  the  rollers.  We  think  all  the 
evidence  on  both  sides,  so  far  as  it  relates 
to,  accounts  for,  or  explains  the  manner 
of  the  injury,  concurs  in  this.  At  the  con- 
clusion of  the  plaintiff's  evidence  the  de- 
fendant moved  for  a  nonsuit  for  the  rea- 
son that  the  plaintiff  had  not  proven  a 
case  sufficient  to  be  submitted  to  the  jury. 
This  was  overruled,  and  an  exception 
taken;  but  we  do  not  propose  to  pass 
upon  this  exception,  as  the  ease  will  be 
disposed  of  on  other  grounds.  The  court 
charged  the  Jury  upon  the  theory  that 
there  was  some  evidence  before  them  of 
negligence  on  the  part  of  the  defendant 
upon  which  they  might  find  a  verdict  for 
the  plaintiff.  In  this  we  think  the  learned 
circuit  judge  erred.  The  most  that  can  be 
said  for  the  plaintiff's  evidence  is  that 
some  of  It  tended  to  prove,  or  at  least 
some  of  the  witnesses  gaveltas  their  opin- 
ion, that  the  better  way  to  have  launched 
those  timbers  was  to  lower  them  from  the 
carriage,  by  means  of  an  apron,  down  upon 
the  wharf,  and  then  move  them  into  the 
water;  but  this  Is  not  enough  to  prove 
that  the  defendant  was  negligent  in  adopt- 
ing the  means  which  It  did.  It  does  not 
tend  to  prove  that  the  plan  adopted  by 
the  defendant  was  not  reasonably  safe  or 
secure.  In  addition  to  this,  all  the  evi 
dence  tends  to  prove  that.  If  the  piece  of 
timber  had  been  kept  upon  the  chute, 
there  was  no  possible  danger.  It  was  the 
inattention  of  the  men  at  the  rollers  with 
the  mauls  that  caused  the  rollers  to  slue 
round,  which  made  the  end  of  tlie  stick 
strike  a  portion  of  the  lumber,  and  caused 
the  same  to  fall,  and  this  was  what  In- 
jured the  plaintiff.  These  men  and  all  en- 
gaged In  the  moving  of  these  timbers  were 
the  fellow-servants  of  the  plaintiff,  and  if 
they  were  negligent  the  muster  was  not 
liable  for  It.  The  negligence  of  fellow- 
servants  Is  one  of  the  risks  which  the 
plaintiff  assumed  when  he  entered  the  de- 
fendant's service.  But  in  addition  to  this 
the  plaintiff  assisted  in  the  construction  of 
the  chute.  He  knew  all  about  its  struct- 
ure and  purpose.  The  defendant  had  no 
knowledge  on  that  subject  that  was  not 
equally  possessed  by  the  plaintiff.    And 
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after  the  chute  waa  completed  the  plain- 
tiS  pronounced  it  safe  and  suitable  for  the 
purpose  lor  which  It  was  made.  If  an  in- 
jury happened  to  tlie  servant  under  these 
circumstances,  the  master  is  nut  respon- 
sible. Kielley  v.  Silver  Min.  Co.,  3 
8a wy.  500;  Bant  r.  Gold  Mining  Co.,  11 
Sawy.  178,  24  Fed.  Rep.  847 ;  Loonam  v. 
Brock  way,  28  How.  Pr.  472;  McGlynn  v. 
Brodle.  31  Cal.  376;  Railroad  Co.  v.  Jewell, 
46  111.  99.  For  the  reasons  that  many  of 
the  instructions  given  by  the  court  were 
not  justified  by  the  evidence,  and  are  at 
variance  with  what  is  here  said,  the  jndj?- 
ment  appealed  from  must  be  reversed,  and 
remanded  for  such  further  proceedings 
as  may  be  proper,  not  inconsistent  witli 
this  opinion.  In  disposing  of  this  case 
we  have  not  found  It  practicable  to  exam- 
ine each  exception.  The  defendant  asked 
54  Instructions,  many  of  which  were  given 
in  a  modified  form,  others  were  refused, 
and  some  of  them  were  given  as  asked. 
The  court  gave  50  inbtructions,  to  many 
of  which  exceptions  were  taken.  Toexam- 
ine  separately  each  of  these  rulings  would 
require  more  time  and  labor  than  we  can 
bestow  upon  a  single  case.  Nothing  short 
of  a  moderate  sized  treatise  on  the  law  of 
negligence  and  its  cognate  subjects  would 
sntlice.  Such  voluminous  instructions 
must  tend  to  confuse  the  jury  rather  than 
clocldate  the  questions  they  are  to  con- 
sider. A  few  plain  and  simple  proposi- 
tions of  law  applicable  to  the  facts  will 
aid  them  In  reaching  a  correct  conclusion 
much  more  effectually  than  some  of  the 
complicated  statements  to  be  found  in 
this  record.  Let  the  judgment  be  reversed, 
and  the  cause  remanded  to  tlie  court  be- 
low for  such  further  proceedings  as  may 
be  proper,  not  inconsistent  with  this  opin- 
ion. 

Beak.  J.,  having  presided  at  two  former 
trials  of  this  case,  did  not  sit  here. 


Cook  v.  Port  op  Portland. 

(Supreme  Court  of  Oregon.    July  8, 1891.) 

CojJSTiTUTioXAi.  Law  — Municipal  Corporations 
—Taxation. 

1.  Laws  Or.  1S91,  p.  791,  incorporates  certain 
cities  named  therein  as  the  "Port  of  Portland" 
for  the  purpose  of  improving  the  navigation  of 
the  Willamette  and  Columbia  rivers  between 
those  cities  and  the  sea,  so  as  to  maintain  there- 
in a  ship  channel  of  specified  width  and  depth ; 
and  confers  on  it  power  to  borrow  money  and  to 
levy  taxes  in  furtherance  of  that  purpose.  Held, 
that  the  corporation  so  created  is  municipal, 
within  the  meaning  of  Const.  Or.  art.  11,  §  3, 
prohibiting  the  creation  of  corporations  by  spe 
cial  law  "except  for  municipal  purposes. " 

3.  As  the  proposed  improvement  will  espe-, 
dally  benefit  the  inhabitants  of  the  district  so 
incorporated,  the  power  so  granted  to  levy  taxes 
within  that  district  is  not  in  contravention  of 
the  constitutional  requirement  that  taxation  shall 
he  equal  and  uniform. 
Strabak,  C.  J.,  dissenting. 

Appeal  from  cli-cult  conrt,  Multnomah 
county;  Loyal  B.  Stkarnb,  Judge. 

Dolph,  Bellin/ier,  Mallory  Jt  HimoD,  for 
appellant.  EUia  6.  Hughes,  for  re- 
spondent. 

Bean,  J.  This  suit  involves  the  consti- 
tutionality of  an  act  of  the  legislative  as- 


sembly of  this  state  entitled  "An  act  to 
establish  and  incorporate  the  Port  of  Port- 
land, and  to  provide  for  the  improvement 
of  the  Willamette  and  Columbia  rivers  in 
said  port  and  between  said  port  and  the 
sea."  Laws  1B91,  p.  791.  This  act,  in 
terms,  creates  a  separate  district,  with  de- 
fined boundaries,  which  embraces  substan- 
tially what  was  at  the  time  of  the  passage 
the  cities  of  Portland,  East  Portland,  and 
Albina,  and  now  the  city  of  Portland,  to 
he  known  aa  the  "Port  of  Portland,  "  and 
the  inhabitants  thereof  are  constituted 
and  declared  to  be  a  corporation  by  the 
name  and  style  of  the  "  Port  of  Portland, " 
and  as  such  to  have  perpetual  succession, 
and  by  said  nametoexeiviseand  carry  out 
all  the  corporate  powers  and  objects  by 
said  act  conferred  and  declared,  make  all 
contracts,  hold,  receive,  and  dispose  of  real 
and  pei-tional  property,  such  as  may  be 
necessary,  requisite,  or  convenient  in  car- 
rying out  the  objects  of  said  corporation, 
as  therein  set  out  and  expressed,  and  sue 
and  be  sued,  plead  and  belmpleaded,in  all 
actions,  suits,  and  proceedings  brought  by 
or  against  it.  By  said  act  it  is  declared 
that  the  object,  purpose,  and  occupation 
of  such  corporation  shall  be  toso  improve 
the  Willamette  river  at  the  cities  of  Port- 
land, East  Portland,  and  Albina,  and  the 
Willamette  and  Columbia  rivers  between 
said  cities  and  the  sea,  as  that  there  shall 
be  made  and  permanently  maintained 
therein  a  ship  channel  of  good  and  sutti- 
cient  width,  and  having  a  depth  at  all 
points  at  mean  low  water,  both  at  said 
cities  and  between  said  cities  and  the  sea, 
of  not  less  than  25  feet.  So  far  as  is  neces- 
sary, requisite,  or  convenient  to  carry 
out  the  said  object,  this  corporation  is 
given  full  control  over  said  rivers  at  and 
between  said  cities  and  the  sea,  so  far  and 
to  the  full  extent  that  this  statecan  grant 
the  same,  and  in  carrying  on  said  work  is 
given  the  ^ame  power  of  eminent  domain 
as  exists  under  the  laws  of  this  state  in 
favor  of  corporations  organized  for  the 
construction  and  operation  of  railroads. 
For  the  purpose  of  providing  funds  nec- 
essary for  such  improvement  said  corpora- 
tion is  authorized  from  time  to  time  to 
borrow  money  in  such  sums  as  may  be 
found  necessary,  not  exceeding  the  sum  of 
$500,000,  and  to  issue  its  promissory  notes 
or  bonds  therefor;  and  is  given  power  to 
assess,  levy,  and  collect  taxes  upon  ail 
property,  real  and  personal,  within  its 
boundaries,  and  which  is  by  law  taxable 
for  state  and  county  purposes,  notexceed- 
Ingthe  rate  therein  provided.  The  power 
and  authority  given  to  the  corporation, 
the  Port  of  Portland,  is  vested  in  and  to 
be  exercised  by  a  board  of  commissioners, 
named  therein,  and  their  successors  in 
ofilce,  chosen  as  in  said  act  provided,  who 
shall  serve  without  salary  oc  compensa- 
tion, except  for  actnal  expenses  incurred 
by  any  commissioners  while  engaged  in 
the  actual  work  of  the  corporation. 

At  the  outset  it  is  well  to  observe  that 
every  court  approaches  with  hesitancy  the 
question  of  declaring  a  law  unconstitu- 
tional, and  never  exert*  its  power  so  to  do 
while  doubt  exists.  Every  intendment 
must  be  given  in  favor  of  its  validity.  As 
was   said  by  Lord,  J.,  in  Cline  t.  Greiu- 
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wood,  10  Or.  241:  "Before  a  statute  ia  de- 
clared void  In  whole  or  In  part  Ita  repug- 
nancy to  the  conafltution  ought  to  be 
clear  and  paloable,  and  tree  from  duubt. 
Every  intendment  must  be  given  in  favor 
of  its  cunstitutionality.  Able  and  learned 
indges  have,  with  great  unanimity,  laid 
down  and  adhered  to  a  rigid  role  on  thiH 
Bubject.  Chief  Justice  MAitsnALL  in  U.  8. 
v.  Peters,  5  Cranch,128;  Chief  Justice  Par- 
sons In  Kendall  v.  Kingston,  5  Mass.  534; 
Chief  Justice  TiLQHM AN  in  Smith  v.  Insur- 
anceCo.,3Serg.&R.72;  Chief  JuatlceHuAW 
in  Inhabitants  of  Norwk-h  v.  Commis- 
sioners, 13  Pick.  01,  and  Chief  Justice  Sav- 
AGB  in  Ex  parte  McCollom,  1  Cow.  604,— 
have  with  one  voice  declared  that  It  is  not 
onslight  implication  and  vagueconjecture 
that  the  legislature  Is  to  be  pronounced 
to  have  transcended  its  powers,  and  its 
acts  be  considered  void.  The  opposition 
between  the  constitution  and  the  law 
should  be  such  that  the  people  feel  a  clear 
and  strong  conviction  of  their  incompati- 
bility with  each  other."  Keeping  these 
views  in  inlnd,  we  proceed  to  the  exami- 
nation of  the  question  before  u<i.  It  is 
first  contended  by  plaintiff  that  the  act  in-' 
corporating  the  defendant,  the  Port  of 
Portland,  is  repugnant  to  section  2  of  ar- 
ticle 11  of  the  constitution,  which  provides 
that  "corporations  may  be  formed  under 
general  laws,  but  shall  not  be  created  by 
special    laws,  except  for  municipal  pnr- 

goses. "  Under  this  pectlon  thei-e  can  be 
ut  one  question :  What  Is  a  coi-poratlon 
created  for  municipal  purposes?  No  cor- 
poration can  be  created  by  special  act  ex- 
cept for  municipal  purposes,  but  there  is 
no  limitation  on  the  creation  of  corpo- 
rations for  municipal  purposes  by  special 
act.  Any  corporation  for  municipal  pur- 
puses  may  therefore  be  thus  created.  If, 
then,  the  Port  of  Portland  is  a  corpora- 
tion created  for  municipal  purposes,  the 
act  creating  It  is  not  repugnant  to  this 
section  of  the  constitution.  The  whole 
question,  therefore,  turns  upon  the  mean- 
ing of  the  phrase  "municipal  purposes," 
as  used  in  the  constitution.  The  word 
"  municipal "  Is  defined  by  the  lexicogra- 
phers as  belonging  to  a  city,  town,  or 
place;  having  the  right  nf  local  govern- 
ment; belonging  to  or  affecting  a  partic- 
ular state  or  separate  community ;  local; 
particular;  independeut.  It  is  usually 
applied  to  what  belongs  to  a  city,  but 
has  a  more  extensive  meaning,  and  Is  in 
legal  effect  the  same  as  public  or  govern- 
mental, as  distinguished  from  private. 
Burrill,  tit.  "Municipal."  Thus  we  call 
muntcipnl  law  not  the  law  of  a  city  only, 
but  the  law  of  the  state.  1  Bl.  Conim.  44. 
MunlcipiU  is  used  in  contradistinction  to 
International.  Thus  we  say  an  offense 
against  the  law  of  nations  is  an  interna- 
tional offense,  but  one  committed  against 
a  particular  state  or  separate  community 
Is  a  municipal  offense.  And  so  ai-e  mu- 
nicipal affaii-8  public  affairs,  and  municipal 
purposes  are  public  or  governmental  pur- 
poses, as  contradistinguished  from  i)rlvate 
purposes.  A  corporation, therefore, creat- 
ed for  municipal  purposes,  is  a  corporation 
created  for  public  or  governmental  pur- 
poses, with  political  powers  to  be  exer- 
cised for  the  public  good  lu  the  adminis- 


tration of  civil  government,  whose  mem- 
bers are  citizens,  nut  stockholders;  an 
Instrument  of  the  government,  with  cer- 
tain delegated  powers,  subject  to  the  con- 
trol of  the  legislature  and  its  members, 
officers,  or  agents  of  the  government  for 
the  adminlstratluD  or  discharge  of  public 
duties.  A  city,  or  purely  municipal  cor- 
poration. Is  perhaps  the  highest  type  of  a 
corporation  created  for  municipal  pur- 
poses, oecause  It  is  a  miniature  govern- 
ment, having  legislative,  executive,  and 
judicial  powers;  but  there  is  another 
class  of  corporations,  such  as  cuunties, 
school-districts,  road-districts,  etc.,  which, 
though  varying  In  application  and  |)eCDl< 
iar  features,  are  but  su  many  agencies  or 
instrumentalities  of  the  state  to  promote 
the  convenience  of  the  public  at  large, and 
are,  in  the  broadest  use  of  the  term,  for 
municipal  purposes.  It  would  be  a  nar- 
row and  unwarranted  construction  t)f  the 
language  to  say  that  "municipal  pur- 
puses"  means  only  city,  town,  or  village 
purposes.  The  constitution  of  this  state 
evidently  contemplates  the  creation  of 
counties  under  the  direct  supervision  of 
and  by  special  act  of  the  legislature,  yet 
no  direct  power  is  given  to  create  tbem, 
and  the  section  under  consideration  con- 
tains a  direct  prohibition  ngainstdoingso, 
unless  the  word  "municipal"  covers  this 
class  of  corporations.  We  thos  perceive 
that  the  word  "municipal"  not  only  ap- 
plies to  cities, towns,  and  villages,  but  hag 
a  broader  and  more  general  signification 
relating  to  the  state  or  nation.  And 
therefore  the  words  "municipal  corpora- 
tions," as  applied  to  incorpura ted  cities 
or  towns,  and  "municipal  purposes,"  are 
not  synonymous.  The  latter  embrace, 
by  the  common  speech  of  men  before  and 
since  the  days  of  Blackstone.  state  or  na- 
tional purjioses.  And  therefore,  while  cit- 
ies, towns,  and  villages  are  for  municipal 
purposes,  there  are  also  other  corpora- 
tions for  municipal  purpuses  that  are  not 
of  that  class.  It  was  in  the  broader  and 
more  general  sense  of  the  term  that  the 
words  "municipal  purposes"  were  used 
in  the  constitution  of  this  state.  This  is 
evident  from  section  9  of  the  same  article 
of  the  constitution,  wherein  It  is  provided 
that  no  county,  city,  town,  or  other  mu- 
nicipal corpoi'atlon,  by  a  vote  of  its  citi- 
zens or  otbei'wiRe,  sliall  become  a  stock- 
holder in  any  joint-stock  company,  cor- 
f  oration,  etc.  Here  is  a  direct  interpre- 
atlon  from  the  constitution  itself.  A  mu- 
nicipal corporation  is  not  necessarily  a 
county,  dty,  or  town.  Were  it  so.  the 
added  words,  "or  other  municipal  corpo- 
rations," would  be  without  meaning. 
Clearly  a  corporation  for  municipal  pur- 
poses is  one  composed  of  citizens,  as  dis- 
tinguished from  stockholders;  a  public,  as 
distinguished  from  a  private, corporation. 
In  Curry  v.  District  Township,  62  Iowa, 
104,17  N.  W.  Rep.  191,  it  is  said:  "The 
word  'municipal,'  asorlginally  used,  in  Its 
strictness  applied  to  cities  only.  But  tl.e 
word  now  has  a  much  mure  extended 
meaning,  and,  when  applied  to  corpora- 
tions, tlie  words  'political,' 'municipal,' 
and  'public'  are  used  Interchangeably." 
In  Horton  v.  School  Cora'rs,  43  Ala.  ovS?. 
an  act  had  been  passed  which  repealed  g!1 
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prior  laws  upon  the  eabjectot  taxation 
except  those  created  fur  luuninipal  pur- 
puBCH,  and  It  was  held  that  these  are  nut 
words  of  technical  import,  and  sliould  be 
construed  to  apply  to  a  corporation  to 
carry  on  a  public  free  school,  and  to  raise 
funds  for  its  support.  In  People  v.  Salo- 
mon, 51  III.  37,  under  an  act  of  the  legisla- 
ture providing  for  the  location  and  niain- 
tennnce  of  a  park  for  tlie  towns  of  South 
CliicaKO,  Hyde  Park,  and  Lake,  those 
towns  were  erected  into  a  park  district; 
and  the  people  of  the  towns  affected  L)y  the 
act  having  Dy  a  vote  accepted  its  provis- 
ions, tlie  board  of  park  commissioners 
thereby  created,  and  appointed  by  the 
governor,  to  whom  was  committed  the 
entire  control  of  tl»e  park,  was  held  to  be 
a  municipal  corporntion.  in  whom  it  was 
competent  for  the  legislature  to  vest  the 
power  to  assess  and  collect  taxes  within 
the  park  district  so  created  for  the  special 
corporate  purpose  of  its  creation,  and  this 
was  under  a  constitutional  provision  sim- 
ilar to  onrs.  Mr.  Chief  .Justice  Breisse, 
on  page  52,  says:  "One  of  the  counsel  for 
respondent  asks:  Of  what  character  is 
the  corporation  thus  endowed  witii  ex- 
traordinary, nuheard-of,  and  unknown 
powers  and  privileges?  and,  after  defin- 
ing the  several  kinds  of  corporations,  he 
HRks :  To  which  of  these  divisions  of  pub- 
lic corporations  does  the  South  Park  Com- 
missioners belong?  The  answer  is  ready 
and  obvioHH.  By  the  vote  of  the  people 
within  the  jurisdiction  of  their  action  they 
became  a  corporate  autiiority,  quasi  mu- 
nicipal ;  the  object  of  their  creation  being 
of  a  municipal  character,  and  of  tliut 
alone.  Tbey  became  a  public  municipal 
corporation."  So,  in  People  v.  Trustees 
of  Schools,  78  111.136,  Mr.  Justice  Walkkk. 
in  treating  of  the  power  and  authority  of 
school  townships  under  the  constitution 
of  that  state  to  subscribe  for  the  capital 
stock  of  railway  couipHuics,snys:  "'These 
school  townships  were  created  and  are 
continued  for  school  purposes  alone,  and 
not  for  municipal  purposes.  They  are 
only  intended  to  establish  schools,  and 
loan  and  manage  the  school  funds  of  the 
township,  and  pay  the  teachers  of  schools 
taught  in  their  jurisdiction.  This  was 
the  purpose  of  their  organization.  They 
were  not  created  to  exercise  any  of  the 
functions  of  government,  and  hence  are 
not  municipal  in  tlielr  nature  or  purpose; 
nor  are  they  provided  with  the  officers  or 
the  power  to  exercise  the  functions  of  gov- 
eniment."  The  test  of  a  corporation  for 
municipal  purposes,  adopted  by  the  court, 
seems  to  have  been  the  right  or  power  to 
exentise  some  of  the  functions  of  govern- 
ment, and  this  we  apprehend  is  the  true 
test.  In  the  case  of  State  v.  Leffingwell, 
.54  Mo.  45S,  cited  and  relied  on  by  counsel 
tor  plaintiff,  the  same  principle  is  clearly 
recognized,  under  a  i-onstitutionul  provis- 
ion similar  to  ours.  In  the  first  opinion 
there  is  a  tendency  to  hold  that  nothing 
but  a  city,  or  some  corporation  connected 
therewitli,  and  instituted  for  tiie  purpose 
of  carrying  out  some  ol  theknown  objects 
of  tlie  municipality,  is  a  corporation  cre- 
ated for  municipal  purposes;  but  in  the 
opinion  on  a  motion  for  a  rehearing,  after 
citing  the  provisions  of  the  constitution, 


this  language  is  used :  "  From  these  pro- 
visions it  is  manifest  that  the  legislature 
is  prohibited  from  creating  any  sort  of 
corporation  by  special  act  except  such  as 
are  for  municipal  purposes.  A  corpora- 
tion for  municipal  purposes  is  either  a 
njunicipality,  such  as  a  city  or  town,  cre- 
ated expressly  for  local  self-goverumeut, 
with  delegated  legislative  powers;  or  it 
may  be  a  subdivision  of  the  state  fcir  gov- 
ernmental purposes,  such  as  a  county,  a 
school  or  road  district,  etc.  Tliese  sub- 
divisions are  sometimes  called  'quasi  cor- 
porations,' but  they  are  nevertheless  cor- 
porations within  the  meaning  of  the  con- 
stitution. It  was  therefore  eminoutly 
proper  in  framing  the  constitution  that 
there  should  be  no  express  or  implied  pro- 
hibition against  ci>eatiug  such  subdivis- 
ions or  quasi  corporations  for  municipal 
purposes.  The  plirase  'munU-ii>al  pur- 
poses' was  intended  to  embrace  some  of 
tlie  functions  of  government,  local  or  gen- 
eral; and  no  corporjitlon,  not  exclusively 
designed  for  this  end,  can  be  properly  de- 
nominated a  corporation  for  municipal 
purposes."  And  again:  "The  aim  of  the 
constitution  wa-i  to  prevent  the  creation 
of  corporations  l;y  special  legislatiou,  ex- 
cept for  n  particular  purpose.  In  framing 
this  prohibition  it  was  necessary  to  ex- 
clude the  idea  tliat  quasi  corporations  or 
subdivisions  of  the  state  for  municipal 
purposes  were  to  be  embraced  among  the 
inhibited  acts  of  the  legislature.  No  lan- 
guage could  have  expressed  tills  more 
clearly  than  the  phrase  'except  for  munici- 
pal  purposes,' as  used  in  theconstitution." 
We  have  not  overlooked  the  cases  of  Low  v. 
Mayor,  etc..  5 Cal.  214,  and  San  Francisco  v. 
Water  Co.,  4.S  Cal.  493,  cited  by  counsel  for 
plnintiCf,  but  we  do  not  think  tliey  conflict 
witli  the  doctrine  we  are  attempting  to 
announce.  In  the  former  the  court  held 
that  a  private  c(jrporation,  organized  to 
run  steam-boats,  with  one  of  its  termini 
in  the  city  of  Murysvllle,  was  not  a  cor- 
poration created  for  municipal  purposes, 
so  that  tiie  legislature  could  authorize  the 
city  to  subscribe  for  Its  stock;  and  in  the 
latter  It  was  held  that  the  legislature 
could  not  confer  on  a  private  corporation 
by  special  act  the  rlgiit  or  duty  to  supply 
the  city  of  San  Francisco  with  water. 
The  purposes  and  powers  of  llie  Port  of 
Portland  arc  nil  public,  political,  or  gov- 
ernmental. It  possesses  none  of  the  feat- 
ures of  a  private  corporation.  There  is 
no  stock  t'i  be  subscribed.  Its  members 
are  citizens,  not  stockholders.  There  is 
no  acceptance  necessary,  and  its  powers 
and  very  existence  are  at  the  will  of  the 
legislature.  The  sole  object  of  the  cor- 
poration Is  to  so  improve  the  Willamette 
and  Columbia  rivei-s  at  the  city  of  Port- 
land, and  between  that  point  and  the  sea, 
as  to  create  and  maintain  a  ship  channel 
of  a  specified  depth ;  and  for  this  purpose 
it  Is  given  full  power  over  these  rivers,  so 
far  as  the  state  can  grant  the  same. 
There  is  no  power  to  take  tolls,  or  make 
Ijroflt  of  any  kind.  No  private  interests 
of  any  kind  are  granted  or  acquired.  The 
highway  to  be  created  or  improved  be- 
longs to  the  public,  and  is  open  to  the 
whole  public,  to  be  used  at  will,  and  with 
such  means  of  navigation  as  taste.  pleas- 
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tire.  Of  convenience  may  dictate.  No  one 
queBtlona  that  the  cBtabllshment  and  im- 
provement of  highways  and  the  opening 
facilltieB  for  access  to  market  are  within 
the  governmental  powers  of  every  state 
or  nation,  and  that,  among  the  most  im- 
portant of  these  highways,  are  to  he 
eiassed  navigable  rivers.  Thesethings  are 
necessarily  done  by  law.  The  state  may 
directly  levy  taxes  to  improve  such  liigh- 
ways,  or  It  may  apportion  and  Impose  the 
■duty,  or  confer  the  power  of  assuming  It, 
upon  the  municipal  divisions  of  tlie  state, 
■or  create  a  municipal  division  locally  ben 
■etited  for  that  express  purpose.  These 
municipal  eorporatious  or  divisions  exist 
only  for  the  convenient  administration  of 
the  government.  Such  organizations  arc 
instruments  of  the  state  to  carry  out  its 
will.  When  they  are  authorized  to  levy  a 
tax  or  appropriate  Its  proceeds,  the  state 
is  doing  through  them  indirectly  what  It 
might  do  directly.  The  rivers  placed  un- 
der the  control  of  this  corporation  are  not 
only  navigable,  but  are  the  great  con- 
venient highway,  not  only  of  this  state, 
but  largely  of  the  entire  north-west.  The 
only  powers  conferred  upon  the  Port  of 
Portland,  except  the  necessary  incidental 
powers  of  holding  the  property  and  mak- 
ing the  contracts  necessary  to  carry  out 
the  main  purpose,  are  the  control  and  Im- 
provement of  this  public  highway,  and  the 
levy  and  collection  of  taxes  therefor.  The 
Port  of  Portland,  and  the  commissioners 
who  exercise  its  powers,  are  nothing 
more  than  the  agents  of  the  state,  dele- 
gated to  exercise  one  of  Its  highest  preroga- 
tives—the taxing  power— in  carrying  out 
one  of  its  best  known  and  recognized  ob- 
jects and  most  important  duties, — the  Im- 
provement of  a  great  and  important  pub- 
lic highway. 

It  is  also  contended  that  this  act  Is  un- 
constitutional as  being  in  violation  of 
section  32,  art.  1,  of  the  constitution,  pro- 
viding that  "all  taxation  shall  be  equal 
and  uniform,"  Counsel  for  plaintiff  ad- 
mits the  general  rule  that  a  tax  Is  not  un- 
constitutional forlack  of  uniformity,  when 
levied  for  local  purposes.  If  it  is  equal  and 
uniform  throughout  the  taxing  district; 
but  his  contention  is  that,  to  authorize 
the  legislature  to  lay  a  tax  upon  one  dis- 
trict or  subdivision  of  the  state  alone,  the 
purpose  for  which  it  is  laid  must  not  only 
be  public,  but,  as  regards  the  people  of 
such  district  or  subdivision.  It  must  also 
be  local.  This  is  admitted  by  counsel  for 
respondent  to  be  the  correct  rule,  but  he 
contends— and,  vi-e  think,  correctly— that 
the  power  of  taxation  here  under  consid- 
eration is  not  subject  to  objection  under 
this  rule.  It  is  a  fact  of  which  this  court 
will  take  judicial  knowledge,  that  the 
Port  of  Portland,  a  district  v;hlch  is  now 
the  city  of  Portland,  is  the  commercial 
metropolis  of  the  state  of  Oregon,  if  not 
of  the  whole  Pacific  north-west.  It  is  the 
center  of  trade  and  commerce  for  avast 
section  of  country,  simply  because  here 
the  commerce  of  land  and  sea  meet,  and 
through  tills  city  the  country  trades  with 
the  world  at  large.  It  holds  communica- 
tion with  the  sea.  the  great  highway  of 
commerce,  by  the  Willamette  and  Colum- 
bia rivers,  and  can  only  retain  Its  commer- 


cial supremacy  by  the  maintenance  In 
these  rivers  of  a  sidp  channel  of  sufhcient 
depth  to  enable  the  largest  sea-going  ves- 
sels to  find  anchorage  at  its  wharves.  Its 
present  prosperity  is  due  to  the  fact  that 
it  is  a  center  of  trade  and  commerce, 
which  it  would  not  be  were  these  rivers 
closed,  and  which  in  all  probability  It  will 
not  reniain  if  the  improvement  contem- 
plated is  not  made.  It  is  not  surrounded 
by  any  fertilfc  farming  districts,  rich  mines, 
or  vast  forests,  to  make  it  a  local  center, 
but  depends  entirely  upon  its  trade  and 
commerce.  Counsel  has  well  said:  "That 
the  maintenance  of  this  great  commercial 
center  at  this  point  is  of  advantage  to 
the  whole  state  is  witnessed  by  the  fact 
that  it  does  its  business  here.  That  any- 
thing that  will  cheapen  the  handling  of 
what  the  country  exports  and  imports 
will  be  abencflt  to  all  is  a  self-evident  fact, 
and  leaves  no  doubt  of  the  public  Interest 
In  this  improvement.  But  the  public  might 
find  other  centers  of  trade,  or  channels  of 
export  and  import,  presumably  not  so  ad- 
vantageous, or  it  would  now  use  them, 
but  still  capably  of  use  at  need.  But  the 
center  of  trade  and  commerce,  the  Port 
of  Portland,  cannot  go  elsewhere.  It 
must  live  or  die  here.  In  the  public  the 
interest  is  general, — the  improvement  and 
maintenance  of  an  advantageous  channel 
of  trade.  To  the  metropolitan  district, 
center  of  trade  and  commerce,  city,  cities, 
or  what  you  will,  embraced  In  the  Port 
of  Portland,  the  Interest  is  one  of  life  and 
death."  The  people  of  the  Port  of  Port- 
land, therefore,  will  reap  the  principal 
benefit  from  the  proposed  expenditure, 
and  it  Is  not  unconstitutional  that  they 
should  bear  the  burden.  As  was  said  by 
Mr.  Justice  Strong  In  Bailroad  Co.  v. 
County  of  Otoe,  16  Wall.  676:  "The  legis- 
lature has  the  undoubted  power  to  ap- 
portion a  public  burden  among  all  the 
tax-i>ayer8  of  the  state,  or  among  those 
of  a  particnlar  section.  If,  In  Its  judgment, 
those  of  a  single  section  may  reap  the 
principal  benefit  from  a  proposed  exi>endi- 
ture,  as  from  the  construction  ot  a  road, 
a  bridge,  an  almshouse,  or  a  hospital. " 
It  Isnotunjust,  therefore,  that  they  should 
alone  bear  the  burden.  This  subject  has 
so  often  been  discussed,  and  the  princi- 
ples we  have  asserted  so  thoroughly  vin- 
dicated, that  it  seems  to  be  needless  to 
say  more,  or  even  to  refer  at  large  to  the 
decisions.  It  follows,  therefore,  that  the 
act  incorporating  the  Port  of  Portland  Ss 
constitutional  and  valid,  and  the  decree  of 
the  court  below  must  be  affirmed. 

Straban,  C.  J.,  dissents. 


Coui.TEK  V.  Portland  Tnt:sT  Co.     Same: 
v.  Rash.    Sami;:  v.  Wabxer. 
(Supreme  Cmirt  of  Oregan.    July  8, 1801. ) 
Appeal — Reveksal— New  Trial — Jcbomp.st. 
After  a  judpiuent  has  been  reversed,  and 
a  new  trial  awarded,  It  is  too  lato  for  appellant 
to  claim  that  judgment  should  have  been  directed 
for  him  by  the  siiprome  court  on  the  findings   of 
fact  in  tho  record,  and  a  i-ehoaring  for  that   pur- 
pose will  be  denied. 

On  rehearing.    For  former  report,  see  26 
Pac.  Rep.  005. 
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Strahax,  C.  J.  Coun^l  lor  appellant 
have  filed  application  in  tbe  nature  ot  a 
petition  for  rehearing  aa  tu  tbat  part  uf 
tliejudi^iuent  dlrcctiuK  a  new  trial,  on  the 
ground  that  tbe  findinss  of  fact  in  the  rec- 
ord entitle  them  to  a  direction  from  this 
court  tbat  final  Judgment  be  entered  in  fa- 
vor of  the  appellant  on  the  HiiUlng  of  fact. 
Tbat  question  iH  an  Important  one  in 
practice,  but  it  was  not  made  by  the  ap- 
pellant upon  tbe  argument,  nor  suggested 
untU  after  tbe  entry  of  ]u<lgmeDt  here. 
The  respondent,  therefore,  had  no  conven- 
ient opportunity  to  consider  or  answer  it. 
Mo  doubt,  in  most  cases  tried  by  tbe  court 
without  a  jury,  when  tbe  court  errs  In  its 
conclusions  of  law,  and  the  Judgment  iare- 
veraed  for  that  reason,  the  better  practice 
is  for  this  court  to  correct  tbe  findings  of 
law  and  direct  what  judgment  shall  be 
entered;  but  In  such  case  tbe  appellant 
ought  to  insist  upon  tbat  mode  of  proced- 
ure at  the  argument,  wlien  tbewholeques- 
tion  can  be  considered,  and  not  wait  until 
a  new  trial  is  awarded,  and  then  suggest 
the  question  for  the  first  time.  A  new  trial 
can  result  inuo  injury  to  either  party,  and 
under  tbe  circumstances  of  this  case  tbe 
application  for  rehearing  will  be  denied. 
In  the  cases  of  Coulter  v.  Hash  and  Coul- 
ter v.  Warner  tbe  same  question  is  pre- 
sented, and  tbe  lilce  order  will  be  entered. 


Fields  et  al.  v.  Fields. 

{Svpreme  Covrt  ofWaahington.    June  15, 1891.) 

UivoKOB  —  Division  or  Property  —  Fbat7dci.bnt 
Convex  AMCB. 

1.  Under  Code  Wash.  $  3007,  giving  the  court 
decreeing  a  divorce  power  to  divide  all  tbe  prop- 
erty of.  the  parties  between  them,  It  is  immate- 
rial whether  the  property  divided  be  the  separate 
property  ot  one  of  the  parties  or  the  community 
property  ot  both,  as  the  court  may  divide  it 
whether  it  is  tbe  one  or  the  other. 

2.  Where  the  hnsband,  Just  prior  to  com- 
mencing suit  for  divorce,  conveys  all  of  his 
propeorty  to  bis  brother,  without  receiving  any 
cash  payment  or  taking  any  notes  for  the  price, 
nor  tiven  agreeing  on  the  price  of  the  land,  the 
conveyance  will  be  held  fraudulent  as  against 
the  wife. 

Appeal  from  superior  court,  Walla  Walla 
county. 

D.  J.  Crowley  and  Geo.  T.  Thompson, 
for  api)ellants,  Fletcher  R.  Fields,  Simon 
G.  Fields,  and  Nancy  £.  Fields.  Brents  & 
Clark,  for  appellee,  Sarah  J.  Fields. 

Dunbar,  J.  This  action  Is  brought  by 
the  plaintiff  against  the  defendant  for  a 
decree  of  divorce,  the  division  of  the  prop- 
erty, and  tbe  custody  of  the  minor  chil- 
dren. It  seems  from  tbe  testimony  tbat 
the  plaintiff  and  defendant  commenced 
living  together  In  1873;  that  a  marriage 
license  was  obtained;  that  they  went  to  a 
neighboring  town  for  tbe  purpose  of  get- 
ting married,  but  returned  without  hav- 
ing the  marriage  ceremony  performed ; 
that  they  represented  themselves  as  hus- 
band and  wife;  that  they  lived  and  cohab- 
ited together  as  husband  and  wife:  tbat 
several  children  were  bom  to  them :  tbat 
they  convej-ed  and  incumbered  land  as 
nusband  and  wife;  and  that  in  tbe  com- 
munity in  which  they  lived  the.v  were  gen- 
rally   thought  to  be   husband  and  wife; 


tbat  this  state  ot  affairs  existed  until 
about  three  years  before  tbe  commeoce- 
inent  of  this  action,  when  they  bad  the 
marriage  ceremony  performed  in  the  stat- 
utory form.  At  the  time  they  commenced 
living  together  In  1873  the  defendant  had 
no  property, and  tbeplalntlff  had  property 
variously  eHthnuted  at  from  two  to  eight 
thousand  dollars.  The  court  below  found 
it  was  worth  f3,000,  which  was  probably 
a  reasonable  valuation.  There  are  now 
living  two  minor  children  the  fruits  of 
their  union,  to-wit,  Maud  May  Fields, 
aged  12  years:  and  Fletcher  R.  Fields,  Jr., 
aged  5  years.  Tbe  complaint  alleges  tbat 
the  parties  plaintiff  and  defendant  were 
intermarried  on  February  6,1888;  alleges 
cruel  and  inhuman  treatment  <m  the  part 
of  the  defendant  towards  plaintiff;  and 
charges  defendant  with  adultery  with  di- 
vers persons,  some  named  and  others  un- 
named. Tlie  answer  of  the  defendant  Is  a 
denial  of  the  adultery  and  of  the  cruel  and 
inhuman  treatment  charged,  and  alleges 
various  acts  of  cruelty  on  tbe  part  of  the 
plaintiff,  such  as  frequently  and  falsely  ac- 
cusing her  of  adultery  with  divers  and 
sundry  people,  appl.ring  to  her  insulting, 
degrading,  and  opprobrious  epithets,  and 
vulgar  and  indecent  names,  In  the  hearing 
of  others,  and  that  he  had  cursed  and  ap- 
plied vile  epithets  to  bis  little  daughter; 
that  he  bad  struck  defendant,  and  ttireat- 
ened  to  kill  her,  and  drove  her  away  from 
their  house;  that  for  the  last  two  years 
he  was  in  the  habit  of  being  frequently 
drunk;  and  many  other  damaging  allega- 
tions. Defendant  alleges  their  intermar- 
riaga  in  October,  1873.  Tbe  reply  of  plain- 
tiff denies  all  affirmative  allegations  in 
tbe  answer,  excepting  that  be  admits  that 
on  the  23d  day  of  April,  1890,  he  struck 
plaintiff;  and  admits  that  during  tbe  last 
two  years  he  has  been  occasionally  drunk. 
Afterwards,  on  the  petition  of  defendant, 
alleging  tbe  conveyance  by  Fletcher  R. 
Fields  to  Simon  G.  Fields  of  certain  lands 
claimed  to  belong  jointly  to  the  plaintiff 
and  defendant,  tbe  sold  Simon  G.  Feilds 
and  bis  wife,  Nancy  Fields,  were  made  par- 
ties to  this  action,  and  filed  an  answer 
denying  thefraudulency  of  the  conveyance, 
and  alleging  that  said  conveyance  was 
made  in  good  faith. 

'  The  principal  legal  dlacussion  in  this 
case  was  as  to  the  utatus  of  tne  property 
with  relation  to  the  community  property 
laws.  Appellants  contended  that  a  great 
portion,  if  not  all,  the  property  involved, 
was  tbe  separate  property  of  the  hus- 
band; and  appellee  contended  that  it  was 
coramniilty  property.  Thedeclslon  of  this 
court  in  Webster  v.  Webster,  26  Pac.  Rep. 
864,  (at  this  term,)  ellminntes  that  ques> 
tion  from  this  case,  as  it  was  there  held 
that  under  the  proviHlons  of  section  2007 
of  the  Code  the  court  decreeing  a  divorce 
has  power  to  make  division  of  all  the 
property  of  the  parties,  whether  it  was 
community  or  aeparate  property,  and  the 
court  would  only  consider  through  whom 
the  property  was  acquired  as  a  circum- 
stance to  aid  it  in  making  an  equitable 
division;  and,  while  it  Is  a  circumstance 
to  be  considered,  it  is  not  a  controlling 
fact,  but  will  he  considered  by  the  court 
as  any  other  important  fact  in  tbe  case. 
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Some  dlscusHlon  was  had  as  to  the  extent 
of  the  authority  conferred  by  a  power  of 
attorney  glren  by  the  defendant  to  the 
plaintiff,  Quder  authority  of  which  plain- 
tiff conveyed  the  land  to  Slmou  G.  Fields. 
Without  dlscueeingthe  legality  or  potency 
of  tlio  Inatrument,  It  seeins  to  me  that  the 
unuMual  character  of  thla  tranHnctlon  and 
all  the  circumstanceB  surrounding  it  con- 
clusively point  to  fraud  on  the  part  of  the 
plaintiff,  if  not  also  on  the  part  of  Klmon 
G.  Fiplds.  Here  was  an  flS.OOO  trannac- 
tlon.  involving  all  the  property,  accord- 
Ins  to  the  testimony  of  the  plaintlf ,  that 
lie  had ;  Involving  the  home  of  himself  and 
family,  sold  to  tala  own  brother,  just  prior 
to  the  time  he  commenced  suit  aKalnst  his 
wife  for  divorce,  and  when  he  evidently 
had  the  suit  In  contemplation,  (the  deed 
being  executed  May  II,  1890,  and  the  com- 
plaint filed  In  the  clerk's  office  the  14th  of 
May  succeeding;)  a  wife,  who  had  a  short 
time  before  brought  two  suits  for  divorce; 
a  wife  whom  he  testified  was  "trying  to 
break  him  up;"  a  sale  made  and  deed  ex- 
ecuted on  the  strength  of  a  power  of  at- 
torney the  legality  of  which  he  was  doubt- 
ful of  hiumelf,  and  made  after  he  had  tried 
and  failed  to  get  a  good  power  of  attor- 
ney from  the  defendant,  and  after  her  re- 
fusal  to  give  a  better  power  of  attorney 
had  been  made  known  to  the  purchaser. 
It  la  not  thus  that  business  Is  transacted 
that  is  open  and  above-board.  II  the  de- 
fendant refused  to  execute  the  power  of 
attorney,  and  both  of  the  parties  to  the 
sale  knew  this, it  was  notice  to  them  thnt 
she  did  not  wish  to  convey  any  property 
under  the  power  of  attorney  already 
given,  and  was  undoubtedly  intended  by 
her,  and  understood  by  them,  as  a  revo- 
cation of  the  power  of  attorney,  and  from 
that  they  understood  her  unwilliiignesa 
to  sell;  but,notwithHtanding  this  fact,  on 
failing  to  obtain  a  better  power  of  attor- 
ney, they  concluded  to  chance  the  one  they 
had.  We  quote  from  the  testimony  of 
Simon  G.  Fields  on  cross-examination: 
"Question.  You  knew  at  the  time  you 
bought  this  place,  did  you  not,  that  his 
wife  had  some  trouble,  and  lie  intended  to 
bring  this  suit?  Answer.  1  didn't  know 
he  was  going  to  bring  it  so  soon.  I  knew 
he  had  started  to  do  it  once  or  twice  be- 
fore that.  I  expected  suit  would  be 
brought.  Q.  You  were  expected  to  ob- 
toin  this  property,  and  liold  It  during  tlie 
suit,  were  you  not?  A.  I  don't  know  as 
I  wiiK.  Q.  Wasn't  that  the  object  in  tlie 
trnnafer  of  this  property?  A.  No,  sir. 
Q.  How  did  you  pay  him  for  it?  A.  I 
haven't  paid  him  yet.  Q.  How  did  you 
HPCure  hini?  Did  you  give  him  a  mort- 
gage? A.  No.  sir.  Q.  And  you  gave  no 
tecurity  at  nil  then?  A.  None  only  my 
word.  He  owed  me  a  little,  and  he  was 
to  have  the  crop.  Q.  Has  he  not  asked 
you  tor  anv  notes  or  mortgages  or  an.y- 
thing?  A.  No,  sir.  Q.  The  Court:  Did 
he  take  your  word  for  the  whole  price  of 
eighteen  thousand  dollars'*  A.  Yes,  sir. 
Q.  The  deed  was  the  only  writing  ihat 
passed  between  you?    You  were  to  deed 


this  place  back  to  bim  after  suit,  were  you 
not?  A.  I  was  to  deed  it  back  it  I  want- 
ed to."  Witness  also  testified  that  he  was 
to  pay  no  interest  on  the  purchase  price, 
and  that  there  was  no  definite  time  at 
which  the  payment  was  to  be  made;  or, 
to  use  his  own  words:  "Weil,  he  said  he 
would  give  me  time.  He  said  he  would 
want  some  money  off  and  on.  I  said  I 
would  give  liiin  some  money  at  times. 
There  was  no  fixed  time. "  There  was 
really  no  agreed  valuation  of  the  land,  ac- 
cording to  their  own  statement,  for  there 
was  no  interest  to  be  paid,  and  the  real 
price  to  be  paid  would  depend  upon  the 
time  of  the  payment  of  the  principal,  and, 
as  this  time  was  not  agreed  upon,  the  act- 
ual agreed  price  of  the  land  could  not  have 
been  determined.  In  my  Judgment  the 
whole  transaction  is  inconsistent  with 
the  titeory  of  good  faith.  Men  of  good 
business  capacity,  as  the  plaintiff  is  con- 
ceded to  be,  do  not  transact  important 
business  in  this  way.  There  seems  to  be 
no  doubt  thnt  the  parties  commenced  liv- 
ing together  as  husband  and  wife  in  the 
fall  of  1S73;  and,  while  neither  party  in 
this  case  is  probably  entirely  '. tameless, 
the  testimony  of  the  plaintiff,  In  his  at- 
tempt to  evade  the  fact  that  he  had  held 
defendant  out  to  the  world  as  his  wife, 
has  a  tendency  to  weaken  the  effect  of  bis 
testimony  on  other  points;  and  the  entire 
failure  of  plalntiB  to  prove  the  charges  of 
adultery  against  his  wife  is  to  be  taken 
against  him.  These  are  charges  which  a 
man  with  a  proper  appreciation  of  the  do- 
mestic relation  would  hesitate  to  make 
against  the  mother  of  his  children  under 
any  circumstances,  and  where  the  proof 
utterly  rails,  as  in  this  case,  shows  a  very 
debased  condi  tlon  of  mind.  Outside  of  the 
testimony  of  defendant  as  to  harsh  and 
cruel  treatment,  plaintiff  himself  admits 
of  having  struck  her  on  one  occasion.  A 
distinguished  writer  has  said  : 
Tho  man  that  lays  his  hand  upon  a  woman, 
Rnve  in  the  way  of  kindness,  Is  a  wretch 
AVhom  'twere  base  flattery  to  name  a  coward. 

This  Ben  tlment,  while  poetically  expressed, 
is  litoially  true;  for,  no  matter  what  the 
provocation  may  be,  there  is  no  pallia- 
tion or  excuse  for  this  brutal  offense. 
Plaintiff  also  admits  having  lieen  drunk 
several  times  during  the  last  two  years, 
an<l  tlie  testimony  outside  of  his  own  ad- 
mission siiows  tliat  he  has  been  under  the 
InHntMice  of  liquor  a  considerable  portion 
of  the  time;  to  such  an  extent,  at  least, 
that  he  is  evidently  not  a  proper  person 
to  be  intrusted  with  the  care  and  guard- 
innsiiipof  the  children.  Taking  all  the  clr- 
cuinstunccR  of  the  case  Into  consideration, 
without  further  particularizing,  wo  think 
there  was  no  abuse  of  discretion  by  the 
judge  who  tried  the  case,  and  that  the 
judgment  should  therefore  bo  nfflrmed,  in- 
cluding the  allowance  of  |lf>i)  lor  services 
of  defendant's  attorneys  in  this  court,  and 
it  is  so  ordered. 

HoTT,  Scott,  and  Stiles,  JJ.,  concur. 
Anueus,  C.  J.,  not  sitting. 
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Sander-Boman  Real-Estate  Co.  v.  Tkb- 

ler'b  Estate  et  al. 
(Supreme  Court  of  Washington.    June  15, 1891.) 

Dbcreb  for  BPBCino  Ferfobhamob— Decedbnt'b 
Contract  to  Coxyet — Apfbalablb  Order. 

1.  Act  Wash.  March  32,  1890,  g  1,  (Seas. 
Laws,  p.  388,)  providing,  among  other  things,  for 
appeals  to  the  supreme  from  the  superior  court 
from  a  final  order  in  special  proceedings  affect- 
ing a  substantial  right,  or  made  on  summary  ap- 
plication after  judgment,  or  from  an  order  grant- 
ing a  nevr  trial,  was  repealed  by  Act  March  27, 
1890,  S  1.  (Bess.  Laws,  p.  886,)  providing  that 
an  appeal  may  be  taken  to  the  supreme  from  the 
superior  court  In  all  actions  and  proceedings; 
and  an  order,  in  the  nature  of  one  granting  a 
new  trial,  which  vacates  a  ludgmeui,  and  per- 
mits one  not  before  made  a  party  to  appear  and 
defend  the  action,  is  not  appealable. 

2.  Code  Wash.  (1S81,)  c.  52,  J  627,  provides 
that  no  decree  for  speciflc  performance  of  a  de- 
cedent's contract  to  convey  real  estate  shall  be 
made,  unleas  the  executor  or  administrator  has 
been  personally  served  with  »  copy  of  the  peti- 
tion and  notice  of  the  proceedings.  Section  825 
provides  that  the  court  shall  hear  the  application 
at  such  time  as  has  been  fixed  therefor,  or  at 
such  other  time  as  the  hearing  may  bo  adjourned 
to.  Section  680  provides  that,  if  no  appeal  be 
taJten  within  six  months  from  rendition  of  de- 
cree, the  executor  or  administrator,  or  a  com- 
missioner appointed  for  the  purpose,  shall  exe- 
cute a  conveyance  as  decreeJ.  HcZa,  that  a  de 
cree  ordering  a  conveyance  is  erroneous,  where 
no  copy  of  the  petition  or  notice  was  served  on 
the  administrator,  and  the  hearing  was  had  at  a 
time  later  than  that  fixed  in  the  notice,  and  to 
which  no  adjournment  had  been  talcen,  and  the 
conveyance  was  ordered  to  be  made  prior  to  the 
expiration  of  the  time  allowed  for  appeal. 

3.  A  published  notice  of  such  proceedings, 
directed  to  "the  personal  representatives  and  all 
persons  interested  in  the  estate, "  is  not  iusufB- 
cient  because  not  directed  to  the  "creditors, 
heirs,  devisees,  or  personal  representatives"  of 
the  decedent. 

Appeal  from  superior  court.  King  coun- 
ty. 

Action  by  Sander-Boman  Real-Estate 
Company  aprainst  the  estate  of  Sarah  B. 
Yesler  and  utherp  for  specific  performance 
of  a  contract  by  decendent  to  coiivt-y  real 
estate.  There  was  a  decree  directln>?  con- 
veyance as  prayed.  Subsequently  the  de- 
cree was  sot  aside  on  application  of  Liicln- 
'la  Hochstettler,  one  of  the  heirs  of  Sarah 
B.  Yesler.  and  permission  granted  her  to 
aF)pear  and  defend.  The  plaintiff  appeals 
from  this  order.  Appeal  dismissed.  Code 
Wash.  (1881.)  c.  52,  provides,  umonK  oth- 
er things,  as  follows:  "Sec.  6?3.  If  any 
person  bound  by  written  contract  to  con- 
vey real  estate  die  before  makinjr  convey- 
ance, the  district  court  of  the  county 
where  the  land  Is  situated  may  by  clecree 
compel  such  conveyance  in  all  cases  where 
deceased  might  have  been  so  compelled. 
Sec.  624.  On  presentation  of  the  petition 
of  the  party  claiming  the  right  to  such 
conveyance,  the  court  sliall  appoint  a 
place  and  time  for  the  hearing  at  some 
day  of  a  regular  term,  and  order  four 
weeks' notice  thereof  to  be  given  by  pub- 
lication. Sec.  625.  -At  the  time  and  place 
of  hearing,  or  at  such  other  time  as 
the  same  may  be  adjourned  to,  the  court, 
on  the  filing  of  proof  of  publicatiou,  shall 
proceed  to  the  hearing,  and  all  persons 
interested  as  creditors,  heirs,  devisees,  or 
personal  representatives  may  appear  and 
resist  the  petitlou. "    "  Sec.  627.  No  decree 


for  conveyance  shall  be  made  unless  the 
executor  or  administrator  has  been  per- 
sonally served  with  a  copy  of  the  petition, 
and  the  notice  provided  In  section  C24,  at 
least  two  weeks  before  the  hearing." 
"Sec.  6.S0.  Any  party  Interested  may  ap- 
peal within  six  mouths  from  rendition  of 
decree,  but.  If  no  appeal  Is  taken  within 
that  time,  the  executor  or  administrator. 
or  a  commissioner  appointed  therefor, 
shall  make  the  conveyance  as  deci-eed. 
Section  631.  A  certified  copy  of  the  decree, 
duly  recorded,  shall  give  the  party  entitled 
thereto  a  right  to  immediate  possession 
of  the  land  in  like  manner  as  if  it  has  been 
actually  conveyed  In  pursuance  of  the  de- 
cree."  Chapter  4,  §  67,  provides,  among 
other  things,  that  a  defendant  against 
whom  publication  of  notice  Is  made,  or 
his  personal  representatives,  on  applica- 
tion and  sufflcieDt  cause  shown,  may  be 
allowed  to  defend  an  action  after  judg- 
ment, and  within  one  year  from  Its  entry, 
on  such  terms  as  may  be  just. 

Jnniusf  Rocliestar,  for  appellant.  Greene 
<£  Turner,  for  appellee. 

Stii.es,  J.  The  appellant  in  this  case 
filed  its  petition  In  the  district  court  of 
King  county  In  1889,  under  chapter  52  of 
the  Code,  claiming  that  its  assignor  had 
received  from  Sarah  B.  Yesler,  deceased,  a 
contract  for  the  conveyance  of  certain 
lands  in  the  city  of  Seattle.  The  petition 
was  filed  on  the  2d  day  of  May,  and  on 
the  same  day  the  Judge  of  the  district 
court  made  an  order  setting  June  24th  as 
the  time  for  hearing,  and  directing  notice 
of  the  pendency  of  the  proceeding  to  be 
published  in  a  weekly  newspaper.  No 
copy  of  the  petition  or  notice  appears  to 
have  been  served  upon  the  administrator, 
but  upon  the  31st  day  of  May  a  summons 
WHS  issued  l)y  the  clerk  of  the  court  in  the 
ordinary  form  of  summons  in  actions  at 
law  op"in  equity,  a  copy  of  which  was 
served  upon  the  administrator  by  the 
sheriff  of  King  county  on  the  3d  day  of 
June.  On  the  24th  day  of  June  the  admin- 
istrator appeared  by  his  attorney,  and 
filed  his  demurrer  to  the  petition,  on  the 
ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  No 
further  proceedings  were  taken  in  the 
matter  at  that  time,  nor  does  there  ap- 
pear to  have  been  any  adjournment  of  tlie 
hearing  on  the  j)etltlon.  On  the  25th  day 
of  January,  1890,  however,  the  superior 
court  overruled  the  domnrrer,  and  al- 
lowed the  respondent  Ave  days  in  which 
to  answer;  and  on  February  14th  the  ad- 
ministrator by  his  counsel  consented  that 
his  default  mliiht  be  entered,  and  that 
judgment  be  taken  in  accordance  with  the 
prnyer  of  the  petition.  On  the  3d  day  of 
March  thereafter  proof  of  publication  of 
the  notice  ordered  to  be  published  was 
filed,  the  substance  of  which  is  as  follows : 
"  Notice.  In  the  district  court  of  the  third 
Judicial  district  holding  terms  at  Seattle, 
In  and  for  King  county.  [Title  of  cause.] 
To  J.  D.  Lowman,  administrator  of  the  es- 
tate of  Sarah  B.  Yesler,  deceased,  and  all 
parties  having  an  interest  in  said  estate: 
You,  and  each  of  you,  will  please  take  no- 
tice that  whereas,  the  Sander-Boman 
Keal-Estate    Company,    petitioner    and 
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plaintiff  herein,  heretofore  filed  and  pre- 
sented its  certain  petition,  praying,  among 
other  thiugH,  for  an  order  of  the  court  for 
the  conveyance  to  it  of  the  following  de- 
Bcribed  real  estate  in  King  county,  to-wit: 
[Description :]  Now,  therefore,  you  are 
notified,  pursuant  to  an  order  of  court 
heretoftjre  entered  herein  on  the  2d  day  of 
May,  1SX9,  that  Monday,  the  24th  day  of 
June,  1B89,  being  a  day  of  the  regular  term 
of  said  district  court,  at  11  o'cIocIj  a.  m., 
at  the  court-room  in  the  court-house  in 
the  city  of  Seattle,  said  petition  will  be 
heard,  when  and  where  all  parties,  inter- 
ested as  creditors,  devisees,  or  personal 
representatives  of  Sarah  B.  Yesler  may 
appear  and  show  cause  if  any  they  have 
or  can  show,  why  the  prayer  of  said  peti- 
tioner shall  not  be  granted.  [Attested  by 
the  clerk.]"  On  the  same  day  a  decree 
was  entered  directing  the  administrator 
to  forthwith  execute  a  deed  to  the  peti- 
tioner for  the  real  estate  described,  and  it 
was  further  ordered  that,  if  the  adminis- 
trator should  fall  to  execute  such  deed 
within  10  days  after  the  date  of  the  Judg- 
ment, a  commissioner,  who  was  named, 
should  execute  such  deed  in  his  place. 
Subsequently,  and  on  the  26th  day  of  Au- 
gust, 3890,  Lncinda  Hochstettler,  the  ap- 
pellee in  this  court,  who  was  one  of  the 
heirs  at  law  of  the  deceased,  Mrs.  Yesler, 
filed  In  the  superior  court  of  King  county 
a  petition  showing  that  she  had  not  been 
served  with  process  in  said  proceeding  in 
any  other  way  than  by  publication;  and 
upon  a  proposed  answer,  filed  at  the 
same  time,  asked  to  be  allowed  to  appear 
in  said  action,  and  defend  the  same  upon 
terms.  The  court  tliereupon  granted  the 
petition,  set  side  the  judgment,  and  al- 
lowed the  petitioner  to  appear  and  de- 
fend the  action.  This  appeal  was  taken 
from  the  order  last  mentioned,  and  al- 
though the  point  was  not  raised  by  the 
appellee  on  the  hearing  in  this  court,  the 
question  whether  or  not  this  was  an  or- 
der such  as  was  appealable  ^oes  directly 
to  our  jurisdiction,  and  we  must  notice  it 
ns  a  preliminary  to  the  further  considera- 
tion of  the  case. 

The  appellant  seems  to  have  proceeded 
upon  the  assuniption  that  such  an  appeal 
was  justified  by  section  1  of  the  act  of  1890, 
(pageSJii,)  wherein  it  is  provided  that  an 
appeal  can  betaken  to  this  court  "from 
a  final  order  made  in  special  proceedings, 
affecting  a  substantial  right  therein,  or 
made  on  a  summary  application  in  an 
action  after  judgment,  or  from  an  order 
granting  a  new  trial. "  Probably,  had  sec- 
tion 1  been  permitted  to  stand  as  the  law 
'of  the  state  beyond  tlie  end  of  the  seHsIon 
of  the  legislature  which  passed  it,  the  prop- 
osition that  this  case  is  covered  by  it,  and 
that  the  order  was  therefore  appealable, 
would  be  well  taken,  inasmuch  as  the  or- 
der setting  aside  this  judgment  was  in 
the  nature,  at  least,  of  one  granting  a 
new  trial.  Unfortunately,  on  the 27th  day 
of  March,  1890,  the  same  legislature  passed 
another  act,  which  is  found  upon  page  3'Sfy 
of  the  Session  Laws,  in  which  section  1  of 
the  act  of  March  22d  was  entirely  repealed. 
The  views  of  this  court  upon  the  subject 
of  appeals,  in  this  respect,  are  set  forth  in 
.  the  case  of  Wiudt  v.  Banuixa,  26  Pac.  Rep. 


189.  We  are  constrained  to  hold,  there- 
fore, that  this  court  has  no  jurisdiction  to 
hear  this  cause  in  its  present  condition. 

However,  a«  both  parties  appear  to 
have  submitted  their  controversy.  It  will, 
perhaps,  save  further  expense  and  loss  of 
time  in  this  matter  if  we  indicate  in  this 
opinion  the  position  In  which  the  facts 
shown  seem  to  place  the  case.  The  prin- 
cipal contention  of  the  appellant  is  that 
the  order  of  the  court  setting  aside  the 
former  judgment,  and  allowing  one  of  the 
heirs  of  Mrs.  Yesler  to  appear  and  defend, 
was  erroneous,  in  that  section  67  of  the 
Code,  under  which  the  petition  was  filed, 
had  no  reference  to  such  proceedings  as 
were  taken  by  the  original  petitioner,  but 
claims  that  the  provisions  of  (section  C7 
apply  only  to  ordinary  actions  at  law  or 
equity.  With  this  view  we  are  inclined  to 
agree,  inasmuch  as  chapter  52  is  really  a 
species  of  proceedings  ancillary  to  the  ad- 
ministration of  estates  in  the  probate 
court.  In  fact,  the  action  therein  provid- 
ed to  be  taken  in  the  district  coui't  is  al- 
most universally.  In  other  states,  confided 
to  the  court  having  general  probate 
jurisdiction.  Pom.  Spec.  Perf.  §  497,  and 
note.  For  some  rea«on  or  other,  the  co- 
gency of  whicn  is  n<»t  entirely  apparent, 
our  legislature  saw  fit  to  impose  the  duty 
of  passing  upon  questions  of  this  kind,  in 
the  first  instance,  upon  the  district  court 
Instead  of  the  probate  court,  but,  although 
it  changed  the  forum  in  which  the  cause 
was  to  be  heard,  we  see  no  indication 
that  there  wa»»  any  intention  to  change 
the  UHunl  niodeof  procedure  in  the  probate 
court,  and  vre  should  therefore  be  inclined 
to  liold  that  the  action  of  the  court  in  set- 
ting aside  the  judgment,  and  allowing  the 
petitioner  to  defend,  was  unwarranted  by 
statute.  On  the  otlier  hand, however,  this 
proceeding  t>eing  in  tlie  nature  of  a  special 
probate  proceeding,  was  hedged  about 
with  all  the  rules  applying  to  analogous 
proceedings  in  a  probate  court.  It  was 
necessary,  therefore,  for  the  district  court, 
both  in  acquiring  jurisdiction  and  in  any 
final  judgment,  to  follow  the  statute 
strictly. 

The  appellee  contends  that  the  notice  aa 
pul>lished  wasnot  Hufiiclent,in  thatitwa» 
not  directed  to  the  creditors,  iieirs,  dev- 
isees, or  personal  representatives  of  Mrs. 
Yesler,  who  are  authorized  by  section  625 
to  appear  and  resist  the  petition,  but  only 
to  the  personal  representatives,  "and  all 
persons  having  an  interest  in  said  estate." 
This  point  seems  hardly  to  be  well  taken. 
The  notice  contended  for  would  not  be  re- 
quired in  usual  probate  proceedings,  and 
we  think  it  was  unnecessary  here. 

Tlie  next  point  appellee  makes,  how- 
ever, as  well  as  the  one  which  follows  it, 
seem  to  us  to  liave  been  defects  fatal  to 
the  jurisdiction  of  the  court.  lu  the  first 
place,  no  copy  of  the  petition  or  notice  ap- 
pears to  have  been  served  upon  the  ad- 
ministrator at  any  time.  True,  a  sum- 
mons was  served  upon  him,  but  that  did 
not  take'  the  place  of  the  service  required 
by  the  statute.  SecomHy,  the  hearing 
was  set  for  June  24th,  and  the  statute 
requires  that  such  hearing  shall  be  had 
upcm  the  day  fixed  by  thecourt,  or  at  such 
other  time  as  the  same  may  be  adjourned 
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to.  No  adjournment  was  made,  and  no 
further  proceedlnKS  were  taken  for  more 
than  nix  months  thereafter,  and  when  the 
judgment  was  rendered  the  court  therefore 
bad  lost  all  jurisdiction  of  tiie  matter. 
This  poHitlon  of  the  case  would  seem  to 
bare  left  the  court  without  power  either 
to  enter  the  iudgment  on  the  5th  day  of 
March,  1890,  or  later  t  >  entertain  a  peti- 
tion on  the  part  of  Mi's.  Hochistettler  to 
be  allowed  to  appear  and  defend  ;  for  cer- 
tainly, if  the  court  could  not  enter  a  judg- 
ment, then  neither  couM  It  snhseqnently 
reopen  the  case,  bear  It  again,  and  eater 
another  judgment. 

The  judgment  seema  to  be  erroneous.  In 
this :  The  statute  provides  that  the  court 
may  decree  a  conveyance,  but  the  plain  In- 
tention of  It  Is  that  the  conveyance  la  not 
to  be  made  until  after  the  time  for  an  ap- 
peal (six  months)  shall  have  elapsed.  In 
the  mean  time  the  party  entitled  to  the 
decree  is  to  be  permitted  to  have  posses- 
sion of  the  real  estate,  but  the  deed  Is  not 
due  until  the  time  for  appeal  has  expired. 
In  this  case  the  deed  was  ordered  forth- 
with, and,  in  default  of  Us  execution 
within  10  days  by  the  administrator.  The 
eommlHsioner  was  required  to  execute  it 
at  once.  No  practice  of  this  kind  is  pro- 
vided for.  The  appeal  must  be  dismissed, 
and  it  is  so  ordered. 

A.NDRus,  C.  J.,  and  Dcnbar,  and  Hoyt, 
JJ.,  concur. 

Scott,  .7.    I  concur  in  the  result. 


Edison  Electric  Illuminating  Co.  v. 
Nebdham  et  al. 
(Supreme  Court  of  Washington.  June  15, 1891.) 
Affeaj. — Failchb  to  File  Brief  and  Tbansckipt. 
Where  appellant  fails  both  to  file  a  trans- 
cript and  to  serve  and  file  his  brief  within  the 
time  prescribed  by  the  statute  and  the  rules  of 
the  supreme  court,  and  gives  no  excuse  for  such 
failure,  the  appeal  will  be  dismissed. 

Appeal  4rom    superior  court,  Spokane 
county. 
Arthur  &  Regan,  for  appellees. 

PekCiri&m.  On  the  ISth  day  of  Au- 
gust, 1890,  judgment  was  rendered  in  this 
cause,  in  the  court  below,  in  favor  of  de- 
fendants, appellees  here,  for  costs,  and 
dismissing  plaintiff's  complaint.  On  the 
same  day  the  plalutiff.  in  open  court, 
gave  notice  of  appeal  from  said  judgment 
to  the  supremecourt  of  the  state  of  Wash- 
ington, and  thereupon  filed  a  supersedeas 
bond,  by  order  of  the  court,  in  the  sum 
of  f5,000.  Appellees  having  filed  -in  this 
court  a  certified  copy  of  the  judgment  ap- 
pealed from,  and  of  the  notice  of  appeal, 
move  to  dismiss  this  appeal  because  ap- 
pellant has  failed  to  cause  a  transcript  to 
be  prepared,  and  has  failed  to  serve  and 
file  a  brief  as  provided  by  law,  and  the 
rules  of  this  court.  Due  notice  of  the  mo- 
tion was  served  upon  appellant  more  than 
10  days  previous  to  the  date  fixed  for  the 
bearing,  and  it  appearing  that  the  time 
prescribed  for  preparing  and  filing  the 
transcript,  and  for  serving  and  filing  a 
brief,  has  long  since  expired,  and  that  no 


transcript  or  brief  has  been  filed,  and  that 
no  reason  or  excuse  has  been  given  or 
made  for  failing  so  to  do,  the  appeal  must 
be-  dismissed  at  the  cost  of  appellant,  and 
it  Is  so  ordered. 


Dexter,  Hortom  &  Co.  v.  Long. 

(Supreme  Court  of  Washington.    June  15, 1891.) 

MOBTOAGE  OF  ConPORATIOS — FOBECLOSUHE — 

Pi,EADijfo— Ultra  Vires. 

1.  Plaintiff  in  foreclosure  need  not  allege  the 
specific  interest  of  one  made  a  party  defendant, 
but  it  is  sufficient  to  allege  generally:  "The  de- 
fendant has  or  claims  some  interest  In  or  lien 
upon  said  real  property;  but  the  same,  whatever 
it  may  be,  is  subject  to  the  lien  of  said  mort- 
gage. » 

2.  A  mortgage  executed  by  the  president  and 
secretary  of  a  corporation,  Instead  of  by  Its  trus- 
tees, and  without  any  formal  authorization,  is 
valid  where  there  were  only  three  trustees,  and 
two  of  them  were  the  president  and  secretary, 
and  the  ir.aney  secured  by  the  mortgage  was  re- 
ceived b;  the  corporation  and  used  for  its  benefit. 

8.  Whei-etho  complaint  in  foreclosure  alleges 
a  reasonable  attorney's  fee  to  be  (250.  but  the 
answer  denies  that  any  greater  sum  than  tlOO  is 
a  reasonable  fee,  and  no  testimony  is  offered  on 
the  jwint,  the  court  should  find  $10U  to  be  such  a 
fee. 

Appeal  from  superior  court.  King 
county. 

Cole,  Blaine  &  De  Vriea,  for  appellant. 
J.  H.  Allen,  for  appellee. 

DuNBAK,  J.  "We  are  of  the  opinion  that, 
construing  the  complaint  together,  and 
considering  the  relief  prayed  for,  the  com- 
plaint is  simply  for  a  foreclosure  of  a 
mortgage,  and  that  the  question  of 
whether  or  not  the  vendor's  lien  exists  in 
this  state  Is  not  in  issue  in  this  case. 
There  were  some  allegations  in  the  com- 
plaint which  were  not  necessary  to  a  com- 
plaint In  foreclosure,  but  they  were  sub- 
ject to  a  motion  to  strike,  and  were  not 
grounds  of  demurrer.  The  demurrer,  we 
think,  was  properly  overruled.  It  is  con- 
tended by  thu  appellant  that  the  com- 
plaint should  have  alleged  what  Interest 
the  appellee  had  in  the  lands  which  plain- 
tiff sought  to  foreclose.  The  sufficiency 
of  the  complaint  in  this  respect,  it  seems 
to  us,  is  established  by  almost  universal 
usage.  The  form  prescribed  by  Estey  Is : 
"  The  defendant  has  or  clalois  some  interest 
In  or  Hen  upon  the  said  real  property ;  but 
the  same,  whatever  it  may  be,  Is  subject  to 
the  lien  of  the  said  mortgage. "  This  Is 
substantially  the  same  as  the  tenth  alle- 
gation In  the  complaint  in  this  cause,  and 
is  all  the  allegation  that  Is  necessary. 
The  defendant's  answer  was  a  general  de- 
nial, and  his  claim,  it'  he  had  any,  was 
not  disclosed.  It  is  claimed  by  the  ap- 
pellant that  this  was  not  a  disclaimer  of 
Interest,  and  that  it  put  in  Issua  the  fact 
that  it  was  subject  to  plaintiff's  Hen, 
and  cites  Elder  v.  Spinks,  53  Cal.  298,  in 
support  of  its  contention.  This  case  evi- 
dently sustains  appellant's  theory,  but  Is 
in  conflict  with  the  earlier  California  nu- 
thorltiea,  and,  we  believe,  with  the  well- 
established  and  generally  recognized  prac- 
tice. In  Anthony  v.  Nye.  30  Cal.  402,  It 
was  held  that  in  an  action  to  foreclose  a 
mortgage  the  allegation  that  a  party  who 
is  made  co-defendant  with  the  mortgagor 
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haa,  or  claims  to  have,  Boine  Interest  or 
claim  upon  the  mortgaged  premiHCH,  if) 
Bufficient  without  averring  the  character 
ol  the  Interest;  and  Judge  Sawvkr,  who 
rendered  the  opinion, snyM:  "The  allega- 
tion of  her  claiui  and  interest  is  in  the 
form  universally  adopted  and  long  estab- 
lished. The  plaintiff  is  not  supposed  to 
Icnow  tlie  nature  of  every  person's  claim. 
It  is  enough  that  the  claiui  is  set  up.  It 
is  the  defendant's  business,  wiien  this 
claim  is  set  up,  to  disclose  its  nature. 
Tliere  is  no  personal  judgment  against  the 
■wife.  If  she  has  no  claim. she  is  in  no  way 
injured.  If  shelias  any,  she  has  had  oppor- 
tunity to  present  it.  There  is  neither 
merit  nor  plaasibility  in  the  objection." 
—the  objection  being  that  the  complaint 
did  not  disclose  the  defendant's  interest. 
To  the  same  effect,  see  Mitchell  t.  Bteel- 
man,  8  Cal.  863;  Pom.  Kern  (2d  Ed.) 
§  341.  We  think  the  doctrine  laid  down  by 
the  earlier  California  courtr  much  more 
in  harmony  with  the  general  rules  gov- 
erning pleadings  than  the  doctrine  pro- 
mulgated l»y  the  later  case,  and  therefore 
feel  bound  to  follow  it.  The  only  object 
In  making  Dexter,  Horlon  &  Co.  parties 
to  the  suit  was  to  settle  any  claim  that 
they  might  set  up  to  the  mortgaged  prem- 
ises. The  object  of  the  law  in  ])ermitting 
this  is  to  avoid  a  multiplicity  of  suits,  so 
that  oil  claliTiunts  may  have  their  rights 
adjusted  in  one  action. 

Another  objection  raised  by  the  appel- 
lant is  that  the  mortgage  was  not  ex- 
ecuted by  tne  trustees  of  the  defendant 
corporation,  but  that  the  president  and 
secretary,  by  whom  the  mortgage  was 
executed,  had  no  authority  to  enter  into 
such  a  contract,  and  that  itwas  thereft>re 
iiltrii  vircH.  Even  conceding  that  the  con- 
tract was  ultra  vires,  and  that  the  plain- 
tiff has  placed  himself  in  a  position  in  this 
case  to  legally  allege  it,  under  the  testi- 
mony In  this  case  it  will  not  avail  against 
the  plaintiff.  The  corporation  was  at- 
tempting to  execute  a  bona  title  mort- 
gage. It  was  within  the  power  of  the 
corporation  to  execute  it.  and  its  offi- 
cers and  agents  were  trying  to  carry  out 
tlie  will  of  the  corporation.  There  were 
but  three  trustees,  and  two  of  them 
signed  the  mortgage,  but  not  as  trustees. 
They  did  nt)t  go  through  the  form  of  an 
antliorizntinn  by  resolution,  bot  a  ma- 
jority of  those  who  had  power  to  pass  the 
resolution,  by  a  short  cut,  brought  about 
the  result  wliich  the  resolution  would  have 
authorized.    The  formality  of  the  resolu- 


tion. It  istrue,  was  omitted,  but  the  corpo- 
ra tion.taking  possession  of  the  property  by 
virtueof  the  mortgage, indorsed  its  execu- 
tion, and  if  there  were  any  technical  defect 
in  its  original  execution  it  has  been  cured 
by  ac<]ulescence  and  ratification.  Where 
money  has  been  obtained  by  acorporatif»n 
upon  its  securities,  which  arelrregular  and 
ultni  vires,  but  the  money  was  applied 
for  the  benefit  of  the  company  with  the 
knowledge  and  acquiescence  of  the  stock- 
holders, the  company  and  the  share- 
liolders  were  estopped  from  denying  the 
liability  of  the  company  to  repav  it,  (In 
re  Cork  &  Youghal  E.Co.,L.  R.  4  fh.  App. 
748;)  and  a  court  of  equity  abhors  for- 
feitures, and  will  not  lendt  its  aid  to  enforce 
them,  (Marshal  v.  Vicltsburg.  1.5  Wall. 
14ii.)  Neither  will  it  give  its  aid  to  the  as- 
surance of  a  mere  legal  right  contrary  to 
the  e.cniity  and  justice  of  the  case.  r.iewis 
V.  L.vous,  \H  111.  117.  In  this  case  the  con- 
tract is  not  executory,  but  is  executed, 
and  a  stninger  ruleobtains  in  favor  of  the 
validity  of  the  ctmtraet.  Says  the  su- 
preme C'Uirt  in  I'.radley  v.  Ballard,  65  III. 
413:  "Hut  if  any  one  of  the  parties  pro- 
ceeds In  the  performance  of  the  contract, 
and  expends  his  money  and  labor  In  the 
production  of  values  which  the  corpora- 
tion appropriates,  we  can  never  hold  the 
c<»rporntlon  excused  from  payment  on  the 
plea  that  the  contract  was  beyond  its 
power. "  Such  we  believe  to  be  the  doc- 
trine of  the  authorities  generally. 

We  have  examined  the  other  points 
raised  by  appellant,  and  are  unable  to 
find  any  error.  All  the  facts  found  by  the 
court  are,  in  our  opinion,  justified  by  the 
testimony,  with  the  exception  of  the  fact 
that  $150  is  a  reasonable  attorney's  fee. 
The  complaint  alleged  $250  as  a  reasonable 
attorney's  tee.  The  answer  denied  that 
any  greater  sum  than  $100  Is  a  reason- 
able attorney's  fee  in  this  case.  There 
being  no  testimony  offered  on  this  point, 
and  as  the  reasonableness  of  an  attor- 
ney's fee  when  denied  must  be  proven  as 
any  other  fact,  the  court  should  have 
found  that  $100  was  a  reasonable  attor- 
ney's fee.  and  reudered  judgment  accord- 
ingly. Tlie  case  will  be  remitted  to  the 
lower  court  with  instructions  to  modify 
the  judgment  lu  accordance  with  this 
opinion, 

AxDKns,  C.  J.,  and  Scott  and  Stii.es, 
JJ.,  concur. 

HoYT,  J.,  did  not  sit  at  the  hearing. 
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Janson  v.  Peterson  et  al. 

(Supreme  Court  of  WasMnyton.  June  16, 1891.) 
Specific  Performance. 
In  an  action  for  specific  performance,  the 
conrt  found  that  plaintiff  entered  into  possession 
of  and  improved  land  under  a  contract  to  pur- 
chase the  land  from  defendant  for  tSSO  if  plain- 
tiff C.  should  nurse  defendant  during  a  certain 
sickness,  but,  if  C.  should  not  so  nurse  defend- 
ant, then  the  price  of  the  land  should  be  |'4UU. 
After  making  certain  payments,  plaintiffs  tendered 
the  balance  of  the  sum  of  $350,  which  defendant 
refused  ou  the  ground  that  it  was  not  paid  as 
"agreed  to  a  year  before,  "  and  no  objection  was 
made  as  to  the  amount.  Held,  that  specific  per- 
formance of  the  contract  to  convey  was  properly 
decreed. 

Appeal  from  saperior  court.  King  coiin- 
t.v. 

Action  for  specific  performance  of  a  sale 
of  land  by  Andrew  Gastave  Peterson  and 
Cliristina  L.  Peterson  against  Mary  Jan- 
son.  Judgment  for  plaintiffs.  Defendant 
appeals.    Affirmed. 

Thompson,  Edsen  <ft  Humphries,  for  ap- 
pellant.   Greene  &  Turner,  lor  appellees. 

DuNBAB.  J.  We  bave  lool^ed  Into  this 
CHse.  and  And  no  error  snbstantiaUy  affect- 
ing tbe  rights  of  appellant,  Oueot  theflnd- 
ings  ot  tlic  court  was  that  the  purchnse 
price  agreed  upon  in  said  oral  aKreement 
was  to  be  the  sum  of  9350  it  the  plaintiff 
Christina  L.  Peterson  should  care  for  and 
nurse  defendant  during  a  certain  sickni-He, 
but,  it  said  plaintiff  Christina  L.  Peterson 
Bbunld  not  su  care  (or  and  nurse  said  de- 
*  -,  then  the  purchase  price  was  to  be 
TUB  buni  of  $400.  We  thinl;  the  court,  from 
all  the  teMtlmony,  sbonld  have  found  that 
the  agreed  price  of  the  lot  was  $3.'>0,  one- 
third  to  ne  paid  at  the  time  the  deed 
passed,  and  the  balance  in  a  reasunahle 
tiuip.  However,  we  are  satisfied  from  the 
testimony  of  appellant,  especially  as  shown 
on  page  42  of  the  record,  that  It  was  not 
the  difference  between  $350  and  940<)  that 
caused  ber  to  refuse  the  tender,  but  be- 
cause she  had  concluded  not  to  deed  appel- 
lees the  land  at  all,  for  the  reason  alleged 
by  her  that  "  he  did  not  pay  it  when  he 
agreed  to  a  year  before. "  There  is  nu  dis- 
pute about  the  fact  that  under  the  con- 
tract the  appellees  went  into  immediate 
possession ;  that  they  commenced  buiid- 
Ing  a  house  Immediately,  and  that  they 
moved  into  the  bouse;  and  that  they  have 
lived  there  ever  since ;  and  that  appellant 
knew  this,  and  never  raised  any  objection 
to  It.  We  cannot  agree  with  the  appellant 
that  the  proof  shows  that  the  improve- 
ments did  not  exceed  f  1.50.  The  appellant 
testified  that  the  improvements  could  not 
be  sold  for  more  than  $150;  but  the  appel- 
lees, who  pntthe  improvements  there,  tes- 
tified tbat  the  first  improvements  made 
were  a  bouse  worth  9300,  and  other  im- 
provements of  the  value  of  $100.  The 
house  was  a  basement  and  three  rooms. 
In  which  appellees  and  their  four  children 
lived  until  al)out  the  commencement  of 
this  action,  when  some  further  additions 
were  made.  We  think  tbe  whole  testimo- 
ny fairly  jnstifies  the  conclusion  tbat  the 
fiOaud  $2flpnyment8  were  intended  by  tbe 
appellees  as  payments  on  the  lot,  and 
were  received  as  such  by  appellant,  and 
that  tbe  order  given  Wood  on  appellee 
v.27P.no.6— 18 


Peterson  by  Mrs.  Janson  of  f50  was  in- 
tended by  appellant  to  be  placed  to  the 
Petersons' credit  on  the  lot  transaction, 
and  was  so  understood  by  Peterson  when 
be  honored  and  paid  tho  order.  While 
there  is  undoubtedly  conflict  of  testimony 
on  nearly  all  the  questions  of  fact  raised  by 
the  pleading,  in  the  JudRment  of  this  court 
the  material  allegntionH  of  the  complaint 
are  sustained  by  the  testimony.  The  judg- 
ment will  be  nflirmed. 

Andeiir,  C.  J.,  and  Scott,  Sticks,  and 
HoYT,  J  J.,  concur. 


Babd  et  al.  v.  Klebb. 

{Supreme  Court  of  Washington.    Nov.  18,1890.) 
Findings  op  Fact — Waiver. 

1.  Under  the  provisions  of  Code  Wash.  T.  % 
246,  that,  on  the  trial  of  an  Issue  of  fact  by  the 
court,  its  decision  shall  be  given  in  Tvriting.  and 
filed  with  the  clerk,  and  that  the  facts  found  and 
the  conclusions  of  law  shall  be  separately  stated, 
and  Judgment  shall  be  entered  accordingly,  tbe 
recital  in  the  Judsment  that  "the  court  finds  the 
matters  and  things  set  forth  in  the  complaint  are 
true,  "  etc.,  cannot  take  the  place  of  findings;  es- 
pecially where  one  of  the  allegations  of  the  com- 
plaint IS  admitted  to  be  untrue  by  the  reply. 

2.  In  the  absence  of  an  affirmative  showing 
by  the  record  that  fiudings  of  fact  were  not 
waived,  there  is  no  presumption  of  waiver. 


On  rehearing. 
Pac.  Kep.  467. 


For  prior  report,  see  25 


Stiles,  J.  In  this  case,  a  petition  for 
reiiearing  having  been  died,  in  denying 
the  petition  we  deem  it  proper  to  add  to 
the  opinion  on  file  something  by  way  of 
enlar);<enieut  and  explanation,  us  it  appears 
the  opinion  may  be  misunderstood.  U\ 
the  first  place,  the  statement  in  the  opin- 
ion that  this  was  a  case  in  e<|Uity  goes  no 
further  than  tbat  the  form  of  tbe  com- 
plaint made  it  appear  so.  The  cause,  for 
the  reason  that  the  sums  alleged  to  be 
due  had  become  due  before  the  trial,  was 
treated  by  the  court  and  parties  as  on  ac- 
tion at  la  w  for  money  due,  and  the  judg- 
ment was  for  money.  Under  this  riow 
of  it,  the  right  to  a  trial  by  a  jury  existed, 
and  when  the  court  tried  the  ease  with- 
out, its  proceeding  was  controlled  by  sec- 
tion 24(!,  requiring  the  findings  of  facts 
and  concluHions  of  law.  Whether,  in  a 
purely  equitable  action,  findings  are  nec- 
essary, it  is  not  necessary  to  hold ;  but 
it  would  seem  not,  as  sudh  cases  come  up 
on  Hiipeal  from  final  judgment  upon  the 
entire  record  and  testimony  lor  a  new  tri- 
al inthiscourt.  It  isurged  that  section  4.')1 
of  the  Code  practically  does  away  with 
section  248;  but  we  view  tiie  former  sec- 
tion as  only  applying  to  equity  causes, 
and  as  to  be  read  in  connection  with  that 
part  of  section  464  which  refers  to  actions 
by  equitable  proceedings.  Moreover,  were 
the  appellee's  position  as  to  section  451 
admitted,  its  terms  were  not  complied 
with.  The  evidence  was  not  certified  as 
required  in  that  section,  but  In  the  form  ol 
astatement  under  theact  of  18S3;  and, not 
being  so  certified,  the  plain  inference 
would  be  that  this  obstacle  to  the  obiec. 
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tlon  thnt  there  were  findlngB  bad  no  exist- 
ence. 

Andbrs,  C.  J.,  and  Scott,  Hott,  and 
DuNBAB,  JJ.,  concur. 


(2  Wash.  St.  B25) 

FAUiiCONEH  et  al.  v.  Wabneb  et  al. 
{Supreme  Cov/rt  of  WatMngton.   July  7, 1891.) 
Statement  on  Appeal — Bt  Whom  Settled. 
A  statement  of  facts  settled  by  a  Judge 
who  tried  a  cause,  but  after  he  had  ceased  to  be 
•  Judicial  officer,  is  not  a  settlement,  within  the 
meaning  of   Acts  Wash.  1890,  p.  S&i,  which  pro- 
vides that  such  statement  shall  be  settled  by  the 
"court  or  ]udi;e  who  tried  the  cause. "    Andebs, 
C.  J.,  dissenting. 

Appeal  from  superior  court,  Spokane 
county. 

Quiun,  Fenton  &  Fentoh,  for  appellants, 
citing,  in  support  of  the  proposition  that 
a  Judge  may  settle  a  statement  of  tacts 
after  the  expiration  of  his  term  of  office, 
the  lollowlnK  cases:  Fellows  v.  Tait,  14 
Wis.  169;  Davis  v.  Village  of  Menasha,  20 
Wis.  205;  Hale  v.  Haselton,  21  Wis.  325; 
Johnson  v.  Higglns,  53  Conn.  236,  1  Atl. 
Rep.  616;  State  v.  Barnes,  (Neb.)  19  N.  W. 
Rep.  701. 

Turner  A  Oraves,  tor  respondents. 

HoTT,  J.  The  statement  of  facts  to  sup- 
port the  appeal  in  this  case  was  settled  by 
the  judge  who  tried  the  same  after  he  had 
gone  out  of  office,  and  his  successor  had 
assumed  the  duties  thereof.  For  this, 
among  other  reasons,  respondents  move 
the  court  to  strike  such  statement,  and 
affirm  the  Judgment  of  the  court  below. 
Our  statute  in  relation  to  this  matter  pro- 
vides that  such  statement  shall  be  settled 
by  the  court  or  Judge  who  tried  the  cause. 
Does  this  provision  authorize  the  settle- 
ment of  such  statement  by  a  private  in- 
dividual simply  because  at  one  time  he 
was  the  court  or  judge  who  tried  the 
cause?  I  think  not.  That  the  settlement 
of  such  statement  is  the  exercise  of  a  pure- 
ly judicial  function  is  conceded,  but  it  is 
contended  on  the  part  of  appellants  that 
the  language  of  the  statute  is  broad 
enough  toconfer  upon  such  private  person 
such  powers,  their  theory  being  that,  by 
virtue  of  such  statute,  it  must  be  held  that 
tne  legislature  Intended  that  so  much  of 
the  Judicial  power  of  the  Judge  as  was  nec- 
essary for  such  purpose  should  be  retained 
by  him  after  he  went  out  of  ofBce.  I  can 
see  nothing  In  the  language  used  by  the 
legislature  to  warrant  such  a  contention. 
The  words  "court  or  Judge"  cannot  be 
held  without  too  strained  au  effort  to 
mean  not  only  what  they  say,  "the  court 
or  Judge, "  but  also  the  person  who  was 
the  court  or  Judge  on  a  certain  day  long 
past.  In  the  absence  of  a  statute  express- 
ly or  by  necessary  intendment  providing 
for  the  exercise  of  such  powers  by  a  judge 
after  he  had  gone  out  of  office,  I  am  of  the 
opinion  that  it  would  be  Judicial  legisla- 
tion to  bold  that  he  had  any  such  power. 
Appellants  urge  the  hardship  that  must 
ensue  from  such  a  construction  of  oar 
statute.  I  do  not  now  decide  that,  under 
the  circumstances  of  this  case,  there  was 
no  method  provided  by  which  snch  state- 
ment   could  have  been  properly  settled : 


but  even  if  this  were  so,  and  I  should 
be  of  the  opinion  that  there  bad  been  a 
failure  of  proper  legislation  upon  thatsub- 
ject,  that  fact  would  not  warrant  this 
court  in  making  a  legislature  of  Itself,  and 
supplying  the  deficiency.  It  Is  true  that, 
in  the  cases  cited  by  appellants  from  the 
states  of  Wisconsin,  Connecticut,  and  Ne- 
braska, the  courts  seem  to  have  made 
such  decisions  as  would  warrant  the  con- 
tention in  this  case;  but  I  am  not  satisfied 
with  the  reasoning  of  such  cases.  Be- 
sides, most  of  those  decisions  were  put  up- 
on the  express  ground  of  longK>ontinued 
usage  in  the  states  where  the  decisions 
were  rendered.  The  courts  of  Indiana, 
and  other  states  not  necessary  to  mention, 
have  taken  the  other  position,  and  the 
reasoning  therein  contained  seems  to  me 
incontrovertible.  See  Smith  v.  Baugh,  32 
Ind.  163;  Kctcbam  v.  Uill,  42  Ind.  64. 
When  a  Judge  goes  out  of  office,  he  can 
retain  no  judicial  functions,  excepting 
such  as  it  is  specially  provided  by  statute 
that  he  shall  retain,  and,  under  our  stat- 
nte,  his  power  to  settle  a  statement  of 
facts  or  bill  of  exceptions  is  not  so  re- 
tained. Several  other  reasons  were  as- 
signed by  respondents  why  this  state- 
ment should  be  stricken,  but  the  conclu- 
sion to  which  we  have  come  as  to  this 
principal  one  makes  a  decision  thereon 
unnecessary.  The  motion  to  strike  must 
be  granted,  and,  as  that  leaves  nothing 
upon  which  the  appeal  can  stand,  the 
judgment  of  the  court  below  wUl  be 
affirmed. 

Dunbar,  Stiles,  and  Scott,  JJ.,  concur. 

Anders,  C.  J.,  (dissenting.)  I  reepectful- 
ly  dissent  from  the  conclusion  reached  by 
the  majority  of  the  court.  The  duty  of 
settling  a  statement  of  facts,  which  is  to 
he  made  a  part  of  the  record  on  appeal  to 
the  supreme  court,  is  strictly  statutory ; 
and  the  law  governing  this  case  provides, 
among  other  thlng:s,  that  the  party  ap- 
pealing may  give  notice  to  the  opposite 
party  or  his  attorney  that,  apon  a  day 
to  be  named  in  said  notice,  he  will  ap. 
ply  to  the  court  or  Judge  who  tried  the 
cause  or  made  the  decision,  order,  or  Judg- 
mentcomplalned  of,atapIace  to  be  named 
in  said  notice,  to  settle  and  certify  said 
statement  of  facts.  It  is  further  provided 
that,  upon  the  day  named  In  said  notice, 
the  said  parties,  or  their  attorneys,  may 
appear  before  the  said  "court  or  Judge;" 
and  it  shall  be  the  duty  of  said  court  or 
Judge  to  settle  what  is  the  proper  state- 
ment, and  to  certify  the  same.  See  Laws 
1889-90,  p.  334,  §  4.  It  seems  to  me  that, 
when  the  statute  expressly  declares  that 
this  duty  shall  be  performed  by  the  court 
or  judge  who  tried  the  cause  or  made 
the  decision,  order,  or  judgment  com- 
plained of,  this  court  ought  not  to  say 
that,  notwithstanding  the  plain  and  un- 
ambiguous language  used  by  the  legisla- 
ture, the  Judge  who  actually  tried  the 
cause  and  rendered  the  judgmentappealed 
from,  and  who  Is  the  only  person  who  is 
presumed  to  know  the  very  facts  to  be 
settled  and  certified,  cannot  perform  that 
most  Important  dnty,  simply  becanse  he 
baa  ceased,  since  the  trial,  to  hold  the 
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ofiice  with  which  he  was  clothed  at  the 
time  he  became  pusseHsed  of  the  facts.  I 
cannot  conceive  how  the  individual  who 
Blgned  and  certified  the  statement  of  facta 
in  question  it)  any  less  the  Judge  who  tried 
the  cause  since  his  retirement  from  the 
bench  than  he  would  be  if  he  had  retained 
all  of  his  ]ndiclal  fanctions.  Certainly 
there  is  no  other  Judge  who  tried  the 
cause,  and  no  other  Judge  or  "court"  cog- 
nizant of  the  facts  which  occurred  on  the 
trial ;  and,  if  the  judge  who  presided  at 
the  trial  cannot  certify  to  what  took  place 
before  him,  the  right  of  appeal,  in  such 
cases  as  this,  will  be  greatly  clogged  with 
dlfiiculties,  if  not  altogether  destroyed. 
There  seems  to  be  no  method  pointed  out 
by  statute  whereby  the  successor  of  tho 
Judge  who  tries  a  cause  may  be  made  to 
know  the  facts  to  be  settled  and  certified 
by  the  "court  or  judge,"  and  this  fact 
alone  Is  a  cogent  reason  for  concluding 
that  the  legislature  did  not  intend  to  cast 
that  duty  upon  him.  Whether  the  settle- 
ment nf  such  statement  is  the  exercise  of 
a  Judicial  function  or  not,  it  Is  neverthe- 
less competent  for  the  legislature  to  au- 
thorize the  doing  of  it  by  a  judge  after  he 
has  gone  out  of  office.  This  was  so  held 
in  Johnson  v.  Ulgglns,  53  Conn.  23(t,  1  Atl. 
Rep.  616.  It  was  contended  in  that  case 
that  such  an  act  of  the  legislature  was 
unconstitutional,  and  that  the  act  of 
signing  the  finding  and  statement  upon 
appeal  was  a  judicial  act,  and  must  have 
been  done  by  the  judge  while  in  office. 
And  Stodharu,  J.,  in  delivering  the  opin- 
ion of  the  court,  said :  "  Even  if  it  be  ad- 
mitted that  the  act  of  the  judge  In  sign- 
ing the  finding  on  appeal  is  a  judicial  act 
in  the  sense  claimed  by  the  plaintiff,  and 
that  the  act  was  done  after  he  had  ceased 
to  be  such  Judge,  no  authority  has  been 
brought  to  our  attention  denying  the  leg- 
islature the  power  implied  In  the  law  In 
question.  No  substantial  reason  is  given 
why  the  legislative  power  is  Incompetent 
to  authorize  judicial  officers,  after  their 
term  of  ofllce,  to  complete  the  history  of 
trials  had,  and  to  give  permanent  and 
official  form  to  facts  found  during  their 
term  of  office.  Such  acts  are  rather  cleri- 
cal than  judicial."  In  Wisconsin  it  has 
been  the  uniform  practice  for  judges,  after 
their  term  of  office,  to  settle  bills  of  excep- 
tions, on  the  ground  that,  if  not  permitted 
so  to  do,  a  party  would  be  deprived  of 
the  benefit  of  an  appeal.  Fellows  v.  Tait, 
14  Wis.  169;  Davis  v.  Village  of  Menasha, 
20  Wis.  205;  Hale  v.  Haselton,  21  Wis.  325. 
The  courts  of  Indiana  take  the  opposite 
view  of  the  question,  and  bold  that  such 
acts  are  judicial,  and  can  only  be  done  by 
a  Judge  while  in  office;  but  as  to  what 
the  statutes  of  that  state  are  upon  the 
subject  I  am  not  informed.  In  State  v. 
Barnes,  16  Neb.  37, 19  N.  W.  Rep.  701,  under 
a  statute  providing  for  the  settlement  of 
bills  of  exceptions  by  "the  judge  who 
heard  or  tried  the  case, "  or,  in  case  of  his 
death,  absence,  or  physical  disability  to 
act,  then  by  the  clerk,  it  was  held  that 
the  judge  who  tried  the  case  not  only  had 
the  power,  but  It  was  his  duty,  after  his 
term  of  office  had  expired,  to  settle  and 
allow  a  bill  of  exceptions,  and  that,  In  a 
proper  case,  .iiaiic/amuM  would  lie  to  compel 


him  to  do  so.  And  in  the  course  of  the 
opinion  by  REeBB,  J.,  at  page  40, 16  Neb. 
and  page  708,  19  N.  W.  Rep.,  it  is  said: 
"The  duty  of  settling  tlie  bill  now  being 
imposed  upon  the  person  '  who  heard  or 
tried  the  case,' it  seemsclear  tous  that  the 
duty  attaches  to  the  incumbent  at  the 
time  of  the  trial,  and  continues  until  it  Is 
performed,  subject  to  the  exceptions  con- 
tained in  the  statute."  To  my  mind,  our 
statute  is  equally  as  clear  as  the  one  un- 
der consideration  in  that  case,  and  all  the 
reasons  there  given  by  the  court  are  appli- 
cable to  the  case  at  bar.  For  the  forego- 
ing reasons  I  am  of  the  opinion  that  the 
motion  to  strike  the  statement  of  facts 
from  the  flies  should  be  denied. 


MuRDOCK  V.  Clarkb  et  al.    (No.  13,472.) 

{Supretne  Court  of  California.    Aug.  7, 1891.) 

MOBTOAOBB  IN  Possession — ^Accocntino. 

1.  A  mortgagor,  all  of  whose  property  was 
attached  by  creditors,  agreed  with  the  mortgagee, 
in  ooDslderation  of  his  procuring  a  release  ot  the 
attachments  and  of  other  advances,  to  place  his 
business  and  property  in  the  hands  of  an  agent, 
who  should  manage  it,  and  apply  the  proceeds  to 
the  payment  of  the  mortgage  debt  and  advances. 
It  was  agreed  that  the  agent  should  be  a  person 
satisfactory  to  the  mortgagor,  and  he  was  jointly 
selected  by  the  parties.  The  mortgagor  was  to 
assist  in  the  conduot  of  the  business,  which  was 
to  be  carried  on  in  the  same  manner  as  before. 
Held,  that  the  agent  was  the  representative  of 
both  parties,  and  that  the  mortgagees  were  not 
liable  to  the  mortgagor  for   his  mismanagement 

2.  In  such  case,  the  mortgagees  are  held  to 
the  exercise  of  reasonable  dlligeuce  in  the  man- 
agement of  the  property  mortgaged,  and  are  not 
liable  as  trustees. 

8.  Where  both  the  agent  and  the  mortgagees 
kept  their  own  cattle  on  ttie  mortgaged  land, 
along  with  the  cattle  of  the  mortgagor,  the  mort- 
gagees were  properly  charged  with  a  proportion 
of  the  running  expenses,  and  with  the  value  of 
the  use  of  the  land. 

4.  It  iieing  the  duty  of  the  mortgagor,  under 
the  agreement,  to  deliver  all  of  the  property,  the 
mortgagees  are  not  liable  for  failing  to  take  pos- 
session of  a  saw-mill,  in  which  the  mortgagor 
had  an  interest. 

6.  In  apportioning  the  expenses  between  the 
mortgagor  and  mortgagee,  it  was  error  to  ex- 
clude taxes  on  the  personal  property  from  the 
deductions  from  the  charges  made  against  the 
mortgagor. 

6.  It  not  being  necessary,  under  Code  Civil 
Proo.  Cal.  S  454,  to  give  an  itemized  account  in 
the  pleadings  the  findings,  need  not  give  the  items 
ot  the  account. 

7.  One  who  accepts  a  bill  of  sale  purporting 
to  transfer  a  certain  number  of  cattle  is  not  es- 
topped thereby  from  denying  that  he  actually  re- 
ceived that  numi>er. 

8.  A  con veyance  of  land  to  secure  the  payment 
of  money,  though  the  grantee  is  put  in  possessiou 
under  an  agreement  for  an  accounting  for  the 
rents  and  profits,  is  only  a  mortgage,  and  does 
not  pass  the  legal  title. 

9.  Where  the  conclusions  of  the  trial  court  as 
to  the  amount,  necessity,  or  reasonableness  of  the 
expenditures  rest  on  the  weight  of  evlJence,  they 
are  not  reviewable  on  appeal,  unless  based  upon 
some  erroneous  rule  of  law  apparent  on  the  record. 

In  bank.  On  rehearing.  For  former 
opinion,  see  26  Pac.  Rep.  601. 

Hahbibon,  J.  February  4,  1875,  Adam 
Murdock  borrowed  from  the  defendant 
Clarke  $8,500,  for  which  he  gave  him  his 
note,  payable  in  one  year  after  date,  with 
interest  at  IJ^  per  cent,  per  monpi,  and^  aa 
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Becurityfor  Its  payiiient  made  a  deed  to 
him  of  a  tract  of  830  acres  ot  land,  known 
as  the  "Beaver  Creek  Eauch,"  and  as- 
sisned  to  him  a  swaiup-land  certificate  of 
purchase  of  certain  other  lands  known  as 
the  "Bij»  Valley  Ranch."  These  transfers 
were  by  instruments  absolate  In  form, 
but  Mdrdock  continued  to  remain  in 
poHseHslon  ot  the  property.  Soon  aft«r 
this  date,  Clarke  sold  and  assiijncd  to  bis 
co-defendant.  Cox,  one-halt  of  said  note 
and  security.  Thereafter,  viz.,  March  22, 
1875,  Mordock  borrowed  from  Clarke  and 
Cux  the  further  sura  of  f5,0Q0,  and  gave 
them  his  promisBory  note  therefor.  At 
this  time  Murdock's  property,  including 
the  lands  aforesaid,  and  his  cattle  and 
other  personal  property,  were  under  at- 
tachment, and  he  was  anxious  to  obtain 
the  loan  in  order  to  free  his  property  there- 
from. The  defendants  ORreed  to  loan  him 
the  money,  and  make  such  advancements 
as  might  be  needed  to  free  the  property, 
provided  sufh  arrangement  could  bemade 
that  they  would  be  secure;  and  it  was 
thereupon  mutually  agreed  that  the  prop- 
erty should  be  placed  in  tlio  possession  of 
one  J.  B.  Stanton,  who  should  have  the 
care  and  management  of  it,  and  should 
account  therefor  to  the  defendants,  and 
that,  when  the  defendants  had  been  paid 
the  amount  of  their  loans  and  advances, 
it  should  be  restored  to  Murdock.  It  was 
also  a  part  of  the  arrangement  that  Mur- 
dock should  remain  upon  the  property, 
and  assist  Stanton  in  its  management. 
Under  this  arrangement,  Murdock,  on 
the  10th  of  April,  1875,  executed  to  tlie  de- 
fendants a  bill  ot  siile  of  the  property,  and 
also  of  his  interest  in  asaw-niill  and  other 
property  connected  therewith  which  he 
owned  jointly  with  one  Qulnn.  Thereaft- 
er the  defendants  advanced  for  his  usn  the 
further  sum  ot  f 3,1 76.45,  for  which  he  gave 
them  his  promissory  note,  bearing  date 
April  11, 1873,  and  Stanton  was  placed  in 
posi<eHSlon  of  the  property,  and  continued 
to  muuase  it  until  his  death,  in  18SG,  after 
which  one  Snell  was  placed  in  charge 
thereof.  Murdock  died  in  December,  1875, 
and  the  plaintiff,  having  been  appointed 
administratrix  of  his  estate  in  187G,  qual- 
ified as  such  in  October,  1878,  and  soon  aft- 
er brought  the  pi-esent  action  against  the 
defendants  for  an  accounting.  The  cause 
was  tried  by  the  court;  findings  were 
filed  February  18, 1889,  upon  which  a  de- 
cree was  entered  July  3,  1889,  wherein  it 
found  an  indebtedness  to  tlie  defendants 
of  $31,926.37,  for  which  they  held  the  prop- 
erty as  security,  and  adjudged  that  the 
plaintiff  should  pay  that  sum  within  30 
days;  otherwise  that  the  said  property 
should  vest  absolutely  in  the  defendants. 
From  this  judgment,  and  an  order  deny- 
ing a  new  trial,  the  plaintiff  has  appealed. 
1.  The  court  found,  in  substance,  that 
Stanton  was  selected  and  mutually  agreed 
npon  by  Murdock  and  the  defendants  to 
be  the  agent  of  both  parties,  to  take  the 
possession  and  management  of  the  proper- 
ty assigned  to  the  defendants,  and  that 
his  Bulisequent  holding  and  management 
thereof  was  in  the  capacity  of  such  agent 
for  both  parties.  This  question  of  Stan- 
ton's agency  was  treated  by  both  parties 
at  the  trial  as  an  Issoe  In  the  case,  and  , 


considerable  evidence  In  reference  thereto 
was  offered  by  each  party  without  ob> 
lection  from  the  other.  Under  these  cir 
cunistances,  the  plaintiff  ia  not  at  liberty 
to  urge  here  that  by  the  answer  of  the 
defendants  no  such  issue  was  beforo  the 
court  below.  King  v.  Davis,  34  Cal.  100. 
The  appellant,  however,  contends  that 
this  finding  ia  not  sustained  by  the  evi- 
dence, and  a  very  considerable  portiou  of 
tlie  briefs  on  behalf  ot  each  party  is  de- 
voted to  a  discussion  ot  this  question. 
Its  Importance  ia  recognized,  since  the  de- 
termination of  the  relation  which  Stanton 
bore  to  the  respective  parties  to  the  trans- 
action very  materially  determines  the 
principles  upon  which  the  account  sbonld 
be  taken.  It  Stanton  was  the  represen  ta- 
tive  of  only  the  defendants,  his  acts  in  the 
management  of  tlie  property  became  their 
acts,  and  they  are  accountable  for  any 
mismanagement  or  waste  committed  by 
him,  as  well  as  for  the  use  which  he  made 
of  the  property  for  his  individual  account; 
whereas,  if  be  was  the  agent  of  Murdock 
as  well  as  of  tlie  defendants,  the  defend- 
ants would  not  be  accountable  to  Mur* 
dock  or  to  the  plaintiff  for  any  of  his  acta 
or  conduct. 

In  view  ot  the  Importance  and  bearinp' 
which  this  relation  has  to  the  correct  de- 
cision ot  the  case,  we  have  given  to  the 
evidence  upon  this  point  very  careful  con- 
sideration, and  are  satisfied  that  it  fully 
supports  the  conclusion  reached  t>y  the 
court  below.  It  is  very  likely  that  the 
importance  ot  distinctly  defining  this  rela- 
tion, as  shown  by  subsequent  events,  was 
not  appreciated  by  either  of  the  parties 
at  the  time  that  they  were  about  to  agree 
upon  the  person  who  should  be  selected 
to  take  possession  of  the  property,  and 
for  that  reason  the  testimony  in  reference 
thereto  is  somewhat  meager;  but  a  con- 
sideration of  the  relative  situation  ot  tbA 
parties,  and  the  object  which  each  had 
in  view,  as  well  as  the  evidence  ol  their 
negotiations  in  reference  to  such  selection, 
warrants  ttie  conclusion  that  it  was  their 
intention  that  the  person  to  be  selected 
was  to  be  the  mutual  representative  of 
them  all.  Murdock  was  gruatly  embar- 
rassed with  debt.  His  property  was  all 
under  attachment,  at  the  instance  of  some 
of  his  other  creditors.  The  defendant! 
held  his  real  estate  as  security  for  bis  In 
debtednesa  to  them.  Unless  Murdock 
could  get  additional  money  with  which  to 
remove  the  attachments,  he  felt  that  hie 
property  would  be  sacrifled.  It  he  could 
obtain  this  money,  he  thought  that  in  a 
few  months  be  would  be  able  to  settle  his 
whole  diOlculty.  The  defendants  were 
willing  to  accommodate  him,  if  they  could 
besecured,  but  they  knew  thntthe  person- 
al property  would  be  no  security  to  them 
if  Murdock  was  left  in  possession  thereof. 
A  plan  was  finally  agreed  upon  by  which 
the  property  should  be  put  in  the  posses- 
sion of  Stanton,  who  was  to  carry  on 
the  business  in  the  same  way  that.  Mur- 
dock had  done,  and  account  for  its  profits 
to  the  defendants  until  their  indebtcdnest 
was  paid.  Murdock  was  to  remain  on 
the  place,  and  assist  Stanton  In  the  con* 
duct  of  the  business  as  much  as  be  could 
in  every  way.    It  is  a  alffniflcant  circum* 
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■tanee  tliat,  when  they  came  to  the  aelec- 
tlon  of  the  pereon  wlio  wan  to  take  this 
poBBesslon,  it  was  to  be  some  one  who 
was  to  be  BatlBfactory  to  Mardock,  and 
that  Stanton  was  Jointly  selected  as  the 
person  who  was  to  manage  and  control 
the  property.  It  It  had  been  the  Intention 
of  the  parties  that  the  defendants  were  to 
take  posseHslon  and  manage  and  control 
the  property,  there  would  have  been  no 
occasion  for  them  to  consalt  Mnrdock 
about  the  person  who  should  have  been 
put  in  charge,  or  to  agree  that  Murdook 
should  remain  on  the  place  and  assist  him. 
The  defendants  would  in  that  case  hare 
selected  their  own  agent,  and  the  relation 
of  the  parties  would  have  been  that  of 
pledgeor  and  pledgee,  with  the  strict  re- 
sponsibility and  rights  of  each.  We  think 
that  it  fully  appears  from  the  record  that 
the  only  purpose  in  the  mind  ol  either 
Murdock  or  the  defendants  was  that, 
while  accommodating  him  with  the  loan, 
they  should  be  secured  against  any  loss  of 
the  security  at  the  instance  of  his  other 
creditors,  and  that  it  was  not  the  inten- 
tion of  either  party  that  Murdock  should 
lose  the  control  of  his  bUHinesa,  or  that 
the  defendants  shonid  assume  the  respon- 
sibility of  its  management.  Murdock  him- 
self wan  anxious  to  keep  the  business  nlive, 
and  it  would  have  been  inconBlstent  with 
the  parpoae  of  both  parties  to  hold  that 
it  was  either  the  intention  of  Murdock  to 
give  to  the  defendants  the  possesBlon 
and  management  of  the  Btock-raising,  or 
of  them  to  assume  it.  Hence  the  selection 
of  Stanton  was  made  by  their  mutual 
consent,  and  the  duties  assumed  by  him 
were  for  the  benetit  of  both.  He  was  to 
manage  the  property  for  the  benefit  of 
Murdock,  and  in  the  manner  in  which 
Mnrdock  had  previously  carried  on  the 
business,  so  that  from  the  proceeds  there- 
of Murdock's  indebtedm^s  to  tiie  defend- 
antscould  bepaid;  and  he  was  to  hold  the 
property,  in  order  tl)at  in  their  security 
for  this  indebtedness  the  defendants  might 
not  be  prejudiced.  His  relation  to  the 
property,  and  to  the  parties,  resembled 
that  of  a  trustee  in  a  dee<l  of  trust,  whera 
the  debtor  transfers  his  property  to  a 
third  person  mutually  agreed  up(;n  be- 
tween them,  to  hold  and  pay  the  income 
thereof  to  his  creditor.  In  such  case  the 
person  agreed  upon  is  regarded  as  a  trus- 
tee for  both  parties. 

These  are  some  of  the  considerations 
which  could  have  been  addressed  to  uie 
court  below  upon  the  evidence  before  it, 
and  which  we  ma.v  assume  influenced  it 
in  making  the  finding  referred  to.  It  is 
needless  to  mention  the  estuhlisbed  rule 
that  the  sufliciency  of  the  considerations, 
as  well  as  the  evidence  upon  which  they 
are  based,  is  addressed  entirely  to  tliat 
court.  It  was  proper  for  the  plaintiff  to 
call  upon  that  court  to  re-examine  llieir 
sufficiency  in  her  application  for  a  new 
trial,  but,  after  .lie court  had  upon  such 
cxaiiilnatlon  declined  to  set  aside  its  ac- 
tion, this  court  will  not  review  its  deter- 
mination. The  relation  which  Stanton 
bore  to  the  proi>erty,  so  far  as  the  liabil- 
ity of  the  defendants  for  his  acts  is  con- 
cerned, was  flzed  at  the  time  of  hlB  selec- 
tion, and  as  between  tbem  notblns  was 


afterwards  done  which  changed  this  rela* 
tion.  The  death  of  Murdock  within  the 
year  doubtless  materially  affected  the 
early  closing  of  the  trust,  but  it  did  not 
change  the  position  which  Stanton  bore 
to  the  property,  or  his  relation  to  tlie  de- 
fendants. The  court  having  determined 
that  Stanton  was  the  representative  of 
Mnrdock,  as  well  as  of  the  defendants,  in 
the  management  of  the  property,  it  fol- 
lows that  the  respondents  are  not  ac- 
countable for  any  of  the  acts  of  Stanton, 
or  for  any  of  the  waste  or  miamanage- 
ment  which  is  charged  upon  bim  by  the 
plaintiff. 

2.  The  appellant  has  also  excepted  to 
the  snfficiency  of  the  evidence  to  sustain 
the  findings  of  the  court  in  regard  to  their 
expenditures  in  the  management  of  the 
property  since  Its  assignment  to  the  de- 
fendants, and  has  also  objected  to  the  find- 
ings themselves  upon  this  point  ns  not  be- 
ing sufficiently  explicit,  contending  that 
the  findings  should  be  in  reality  an  item- 
ized statement  of  the  account,  rather  than 
a  summary  of  the  transactions.  It  was 
not  necessary  for  the  findings  to  give  the 
items  of  the  account.  It  is  not  necessary 
in  pleadings  to  give  an  itemized  account. 
(Code  CiTil  Proc.  §  454,)  and  a  finding 
which  follows  the  pleading  is  sufficient. 
In  this,  as  in  other  cases,  it  is  suHlcient  to 
find  the  ultimate  facts,  or  secondary  facts, 
from  which  the  ultimate  fact  necessarily 
follows. 

The  objections  made  by  the  appellant  to 
the  character  amount,  and  necessity  of 
the  various  expenditures  incurred  in  the 
care  and  management  of  the  property  are 
matters  that  were  properly  preuented  to 
the  court  belo'^  ,  as  well  upon  the  motion 
for  a  new  trial  as  upon  the  original  trial 
of  the  case.  Unless  that  court  has  made 
its  determination  upon  some  erroneous 
rule,  or  in  violation  of  some  established 
principle  of  law  which  is  apparent  from 
the  record,  we  cannot  review  its  actlou  in 
these  respects.  In  all  matters  in  which 
its  conclusion  rests  upon  the  weight  of  ev- 
idence, the  necessity  or  amount  or  reason- 
ableness of  the  expenditure,  such  conclu- 
sion is  not  reviewable  by  this  court.  11 
the  court  had  found  that  a  certain  amount 
of  expenditure  hud  been  made  for  auy  spe- 
cific purpose,  and  the  evidence  falls  to 
show  that  that  amount  of  mone.v  has 
been  expended  for  any  purpose,  it  would 
be  a  sultioient  reason  for  us  to  set  aside 
the  finding:  but  when,  as  lathe  present 
case,  the  finding  is  challenged  only  in  gen- 
eral terms,  and  not  specifically,  and  the 
objectiouH  are  addressed  to  the  necessity 
or  reasonal>leneBH  of  the  expenditure,  rath- 
er than  to  its  amount,  we  must  accept 
the  finding  as  correct.  The  action  of  the 
court  below  is  presumed  to  be  correct,  and 
upon  an  appeal  therefrom  it  is  incumbent 
upon  counsel  to  pointout  the  error.  This, 
in  a  case  like  the  present,  where  an  ac- 
count has  extended  over  many  years,  can 
be  done  only  by  taking  the  account  as  a 
whole,  rather  than  selecting  Individual 
items,  and  expecting  this  court  to  exam- 
ine the  entire  record  for  the  purpose  of  de- 
termining whether,  in  connection  with 
the  result  as  finally  ascertained,  ttaocw 
items  have  been  properly  allowed. 
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3.  In  apportioning  between  the  defend- 
ants and  the  plaintiff  the  expenBes  of  Iceep- 
ing  the  cattle,  the  court  adopted  as  a  rule 
that  "one-third  of  said  expenses,  including 
the  wages  of  Stanton  and  Snell,  but  ex- 
cluding the  expenses  of  marlsetiug  said 
cattle,  and  tuxes, should  l)e  deducted  from 
the  charge  made  against  the  Murdock  es- 
tate." The  court  erred  in  not  holding  that 
one-tl)ird  of  the  taxes  upon  the  cattle 
should  be  deducted  from  the  charge  made 
against  the  Murdock  estate.  This  error  is 
so  manifest  that  it  is  practically  conceded 
by  counsel  for  the  respondents  in  saying 
that  the  insertion  of  the  words  "and 
taxes"  in  the  finding  was  inadvertent. 
They  also  state  in  their  brief  that  in  fact 
the  court  did,  in  stating  the  account,  de- 
duct these  taxes  from  the  charge  against 
the  Murdock  estate.  We  cannot,  how- 
ever, assume  that  such  deduction  was 
made,  since  in  the  same  finding  the 
amounts  found  to  have  been  expended  by 
the  deteudants  upon  said  property  are  de- 
clared to  be  found  "  upou  the  principle  of 
this  finding. "  It  is  not  necessary,  bow- 
ever,  to  reverse  tbe  entire  case  tor  this  er- 
ror. The  court  below  can  take  the  proofs, 
upon  this  point,  and,  having  ascertained 
the  amount  of  taxes  thus  chargeable  to 
the  defeudantB,  make  the  appropriate  cor- 
rection in  the  amount  found  due  to  them. 
If,  upon  taking  such  proofs,  It  shall  ap- 
pear to  tbe  court  that  tbe  deduction  has 
been  made  in  tbe  account  already  taken 
and  stated,  no  change  will  be  needed. 

4.  In  finding  14  the  court  finds  that  be- 
tween April,  1875,  and  January,  1876,  the 
defendants  advanced  to  Murdock  the  sum 
of  91,268.80.  in  addition  to  the  amounts 
embraced  in  the  three  notes.  The  amount 
thus  found  to  have  been  advanced  is  dis- 
tinct from  the  amount  found  to  have 
been  expended  in  the  care  and  manage- 
ment of  tbe  property,  and  cannot  be  up- 
held by  an  attempt  to  consolidate  the 
whole  amount  of  the  moneys  paid  by  the 
defendants,  but  must  find  support  in  the 
evidence  pointed  directly  at  the  objects  for 
which  the  court  finds  that  the  advances 
were  made.  We  have  examined  therecord 
with  reference  to  this  finding,  and  have 
not  been  able  to  find  therein,  nor  have 
counsel  pointed  out  to  us,  evidence  In  sup- 
port of  this  finding  of  payments  beyond 
the  sum  of  ^63.10,  that  are  not  Included 
in  the  other  findings.  The  finding  is  based 
upon  the  averment  in  tbe  answer  that  the 
defendants  expended  the  sum  of  91,021  "in 

Surrhaslng  cattle  belonging  to  said  Adam 
[urdock  at  execution  sales  against  him, 
and  in  releasing  property  of  the  same  kind 
from  attachments. "  There  is  no  evidence 
in  the  record  showing  that  any  portion  of 
this  amount  was  paid  by  the  defendants; 
and  Cox,  in  his  testimony,  states  that  of 
this  amount  the  sum  of  $600  was  sent  to 
Stanton  for  the  purpose  of  releasing  the 
attachments,  and  should  not  have  been  in- 
cluded therein,  asit  was  covered  by  one  of 
tbe  notes.  It  was  shown  that  Stanton 
paid  the  sum  of  9872.30  for  releasing  tbe 
attachments,  of  which  he  had  received  the 
aforesaid  sum  of  9600,  leaving  tbe  amount 
of  9272.30,  for  which  the  defendants  ar«  en- 
titled to  be  reimbursed.  It  also  appears 
that  Stanton    paid   lur  tbe    defendants  j 


980.80,  for  the  expenses  of  organizing  a 
swamp  land  district.  This  finding  should 
therefore  b«  corrected  by  substituting 
9333.10  tor  tbe  sum  of  91,268.80,  named 
therein. 

6.  Upon  many  of  tbe  points  presented  by 
the  appellant,  the  opinion  of  Mr.  Commis- 
sioner Uaynb,  rendered  upon  the  former 
bearing  of  this  appeal.  (24  Pac.  Kep.  272,) 
so  correctly  expresses  the  law  applicable 
thereto  that  we  incorporate  into  our  opin- 
ion, and  adopt  his  views  thereon,  as  fol- 
lows, viz. : 

"(1)  It  is  contended  for  tbe  appellant 
that  tbe  defendants  were  trustees,  and  were 
therefore  bound  to  account  as  such,  and 
are  held  to  the  same  strict  responsibility 
In  the  management  of  the  property  com- 
mitted to  their  care.  It  is  true  that  mort- 
gagees in  possession  are  often  spoken  of 
as  'trustees.'  But  they  are  only  so  in  a 
limited  sense.  Ten  Eyck  v.  Craig.  62  N.  Y. 
422;  Clark  v.  Sibley,  13  Mete.  (Mass.)  213; 
Cholmondeley  v.  Clinton,  2  .Tac.  &  W.  184; 

1  Hil.  Mortg.  891.  As  remarked  by  Sbaw, 
C.  J.,  in  reasoninit  to  a  somewhat  differ- 
ent point:  ' In  some  very  limited  respects, 
a  mortgagee  is  a  trustee;  as  when  be  has 
entered  and  is  in  the  receipt  of  tbe  rents 
and  profits,  be  Is  liable  to  account  there- 
for, and  In  that  respect  may  be  denomi- 
nated a  trustee.'  King  v.  Insurance  Co., 
7  Cush.  7.  That  they  are  bound  to  ac- 
count for  tbe  rents  and  profits  is  a  matter 
of  course.  2  Story,  Eq.  Jur.  (13th  Ed.)  j 
1016a;  Baun  v.  Reynolds,  15  Cal.  471.  And 
we  think  that  the  rule  as  to  trustees  in 
general,  viz.,  that  their  accounts  should 
be  clear  and  accurate,  and  that  all  ob- 
scurities and  doubts  should  be  resolved 
against  them,  (2  Perry,  Trusts,  4th  Ed. 
§  821,)  applies  here.  But  the  accounting  is 
not  to  be  extended  to  imaginary  profits. 
Where  no  negligence  or  improper  conduct 
is  alleged,  a  mortgagee  in  possession  is 
chargeable  with  what  he  has  actually  re. 
ceived,  and  no  more.    Benham  v.  Rowe, 

2  Cal.  407.  In  this  case  negligence  and  im- 
proper conduct  are  charged,  and  various 
claims  are  based  thereon.  It  is  therefore 
necessary  to  consider  what  was  the  de- 
gree of  care  required  of  tbe  defendants. 
Chancellor  Kent,  in  his  Commentaries, 
stated  the  rule  as  follows:  'If  the  mort- 
gagee obtains  possession  of  the  mort- 
gaged premises  before  foreclosure,  he  will 
be  accountable  for  the  actual  receipts  of 
the  net  rents  and  profits,  and  nothing 
more,  unless  they  were  reduced  or  lost  by 
his  willful  default  or  gross  negligence.  By 
taking  possession,  he  imposes  upou  him- 
self tbeduty  of  a  provident  owner;  and  he 
is  bound  to  recover  what  such  an  owner 
would,  with  reasonable  diligence,  have  re- 
ceived.' 4  Kent,  Comm.  166.  This  state- 
ment of  the  rule  has  found  its  way  into 
thedeclsions  of  the  courts  and  the  treatises 
of  text-writers,  (see  Hidden  v.  Jordan,  2ft 
Cal.  .S09;  Moshier  v.  Norton,  100  III.  68,) 
and  a  similar  passage  was  quoted  from  a 
modern  text-writer  on  the  former  appeal 
of  this  case,  (59  Cal.  694;)  but  it  cannot  be 
determined  from  the  opinion  whether  the 
court  meant  to  establish  a  rule  or  not. 
But,  If  the  term  "gross  negligence*  is  to  b» 
taken  In  its  ordinary  sense,  viz.,  as  denot- 
ing the  absence  ut  slight  care,  (see  Shear. 
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&  B.  Nes.,4th  Ed.,  §  49.)  it  ia  manifest  that 
tbe  passage  quoted  Is  somewhat  incon- 
sistent; for  if  tlie  mortgagee,  by  taking 
possession,  'imposes  upon  himself  the 
duty  of  a  provident  owner,  and  Is  bound 
to  recover  what  such  an  owner  would, 
with  reasonable  diligence,  have  received,' 
it  is  evident  that  he  is  bound  to  something 
more  than  slight  cure,  and  is  responsible 
for  something  less  than  gross  negligence. 
What  wethiiik  the  passage  means,  when 
taken  as  a  whole,  is  that  the  mortgagee 
in  possession  is  bound  to  exercise  reasona- 
ble care,  and  is  responsible  for  the  want 
thereof.  This  was  the  construction  given 
to  similar  language  by  a  comparatively 
recent  casein  Alabama.  The  court  said: 
'On  a  bill  to  redeem,  a  mortgagee  in  pos- 
session will  not  be  held  accountable  for 
anything  more  than  the  rents  actually  re- 
ceived, unless  there  has  been  willful  default 
or  gross  negligence,  which,  in  such  case,  is 
the  measure  of  reasonable  diligence.' 
Gresham  v.  Ware,  79  Ala.  399.  That  i-ea- 
sonablc  diligence  is  required  is  laid  down 
in  several  cases.  Sheeffer  v.  Chambers.  6 
N.  J.  Eq.  548;  Strong  v.  Blanchard.4Alleu, 
543,  644;  Scruggs  v.  Kailroad  Co..  108  U.  S. 
375,  2  Sup.  Ct.  Bep.  780.  It  seems  plain, 
npun  principle,  that  the  mortgagee  in  pos- 
session is  bound  to  something  more  than 
slight  care.  And  wethink  thatChancellor 
Kent,  and  the  courts  and  writers  who 
adopted  his  language,  meant  to  say  that 
reasonable  care  was  required.  Applying 
this  rule  to  the  case  before  us,  we  think 
that  the  evidence  shows,  without  material 
contradiction,  that,  while  there  were  some 
errors  of  Judgment,  the  general  manage- 
ment of  tbe  property  was  what  was  re- 
qalred.  Especially  does  this  appear  when 
it  is  considered  that  it  was  agreed  that  the 
ranches  were  to  be  run  as  they  had  been 
by  the  mortgagor.  This  does  not  mean 
that,  if  the  mortgagor  was  negligent  as  to 
any  matter,  the  niortgagnes  should  be  so 
too,  but  that  the  manageraeat  of  the 
mortgagees  should  be  on  the  same  general 
lines  as  that  of  the  mortgngor;  and,  as 
above  stated,  we  think  it  was. 

"  (2)  Much  argument  is  based  upon  the 
undoubted  fact  thatbotb  Stuntoo  and  the 
defendants  kept  their  own  cattle  upon  the 
ranches,  not  separate  from  the  Murdock 
cattle,  but  together  with  them.  This  was 
certainly  wrong.  But  it  was  settled  on 
the  former  appeal  that  it  made  them  lia- 
ble for  u  proportion  of  the  running  ex- 
penses, (59  Cal.  695.  696;)  and.  in  addition 
to  this,  the  court  below  allowed  the  value 
of  the  use  of  the  land.  Tills,  we  think, 
was  all  that  could  properly  be  charged 
against  the  defendants  on  this  account. 
In  addition  to  the  cattle,  the  defendants 
sent  some  horses  to  the  property.  This 
was  because  the  horses  were  needed  for 
ranch  work,  and  they  were  used  for  that 
purpose.  This  was  for  the  benefit  of  the 
property,  and  nothing  can  be  charged 
against  the  defendants  by  reason  thereof. 
Similar  remarks  apply  to  the  stallion. 
He  was  useful  as  a  work-horse  and  for 
breeding  the  ranch  marei!.  The  money 
made  from  outside  parties  during  the 
breeding  season  belonged  to  the  defend- 
ants. 

"  (3)  Part  of  the  property  mentioned  in 


the  bill  of  sale  was  a  halt  interest  in  a 
portable  saw-mill  located  upon  public 
land,  and  owned  by  Murdock  in  partner- 
ship with  one  Quinn.  No  profits  were 
ever  made  from  this  mill,  and  it  does  not 
clearly  appear  what  finally  became  of  it. 
It  was  moved  once  while  Quinn  was  iu 
control.  Afterwards  it  was  moved  again, 
and  it  seems  that  one  Harris 'took  it.' 
The  court  below  found  that  the  defend- 
ants never  bad  possession^  and  the  evi- 
dence leads  us  to  the  eailie  conclusion. 
The  defendants  incurred  no  liability  to 
Murdock  or  his  estate,  by  not  taking  pos- 
session ;  for  it  was  as  much  his  duty  to  de- 
liver it  to  them  as  theirs  to  receive  it,  and 
there  is  nothing  to  show  that  be  tendered 
it.  Even  if  the  defendants  be  considered 
as  having  been  in  possession,  we  cannot 
say  that  there  was  a  want  of  reasonable 
care  on  their  part.  Quinn  was  allowed, 
with  the  acquiescence  of  Murdock,  to  run 
it,  as  be  had  been  previous  to  tlie  bill  of 
sale.  After  Murdock'a  death  Quinn  was 
the  surviving  partner,  with  authority  to 
settle  up  the  affairs  and  dispose  of  the 
property.  He  is  the  person  who  is  ac- 
countable to  the  plaintiff  in  relation  to  tbe 
matter.  The  defendants  are  not  bound  to 
litigate  with  him  for  the  benefit  of  the  es- 
tate. 

"  (4)  A  point  is  made  in  relation  to  the 
number  of  cattle  received  by  the  defend- 
ants with  the  ranches.  Tbe  bill  of  sale 
purports  to  transfer  1,322  head,  and  it  is 
argued  that  its  acceptance  estopped  the 
defendants  from  denying  that  they  re- 
ceived that  number.  There  is  no  force  in 
this  suggestion.  After  the  bill  of  sale  was 
signed,  it  was  Murdock's  duty  to  deliver 
the  cattle  in  accordance  therewith.  If  he 
did  not  perform  this  duty  to  its  full  extent, 
the  defendants  were  certainly  at  liberty  to 
prove  the  fact," 

We  have  also  reached  the  same  conclu- 
sion that  was  reached  by  the  commission- 
er regarding  the  error  in  the  decree,  as 
well  as  his  reasi^ns  therefor,  viz. : 

"There  Is  also  a  radical  error  in  the  de- 
cree. The  court  adjudged,  in  effect,  that 
the  legal  title  passed  to  tbe  defendants, 
and  it  gave  to  the  plaintiff  a  certain  time 
in  which  to  redeem,  failing  which,  the 
property  was  to  vest  absolutely  In  the  de- 
fendants. But,  as  it  is  admitted  that  the 
conveyances  were  Intended  only  to  secure 
the  payment  of  money,  they  were  mere 
mortgages,  and  did  not  pass  the  legal 
title.  '  It  is  the  settled  rule  in  this  state 
that,  If  a  deed  absolute  in  form  was  made 
merely  to  secure  an  indebtedness  (to  the 
grantee,)  it  is  a  mere  mortgage,  and  does 
not  pass  the  title.'  Smith  v.  Smith,  80 
Cal.  325,  21  Pac.  Kep.  4,  and  22  Pac.  Rep. 
186,  549.  See.  also,  Hall  v.  Arnott,  80  Cal. 
352,  22  Pac.  Uep.  200;  Booth  v.  Hoskins, 
75  Cal.  275,  17  Pac.  Rep.  225;  Raynor  v. 
Drew,  72  Cal.  309, 13  Pac.  Rep.  866;  Healy 
V.  O'Brien.  66  Cal.  519,  6  Pac.  Rep.  386; 
Taylor  v.  McLain,  64  Cal.  514,  2  Pac.  Rep. 
399.  And  the  fact  that  the  mortgagees 
were  put  in  possession  does  not  change 
the  rule.  As  was  said  in  Smith  v.  Smith, 
above  cited,  'such  a  deed  gives  a  mere  lien 
upon  the  property,  ]u8t  as  if  the  parties 
bad  put  their  agreement  in  the  form  of  a 
mortgage;'  audit  has  been  decided  that. 

Digitized  by  LjOOQ IC 


280 


PACIPIO  EEPOBTEB,  Vol.  27. 


(ObL 


in  thta  state,  the  interest  of  tbe  mortgngee 
is  nut  enlarged  or  affected  by  tbe  fact  tbat 
be  is  in  pussession  under  the  mortgage. 
Dutton  T.  Warschauer,  21  Cal.  C09.  Tbe 
legal  title,  tberefore,  remained  in  Murdock, 
and  vested  in  bin  beirs,  and  is  not  In  tbe 
deieudants;  and  tbe  court  below  was  not 
autborizcd  to  decree  that  it  should  vest 
absolutely  in  tbe  defendants  upon  the  fail- 
ure of  tbe  plaintiff  to  pay  what  was  due 
wltblu  a  certain  time.  Tbe  defendants, 
however,  have  a  right  to  retain  posses- 
sion until  tbe  sums  due  to  them  bave  been 
paid;  and,  even  if  tbey  bave  not,  tbe 
court  has  power  to  impose  proper  condi- 
tions upon  tbe  plaintiff.  Raynor  v.  Drew, 
72  Cal.  311,  13  Pac.  Hep.  8t50;  Booth  v. 
Hoskins,  76  Cal.  271,  17  Pac.  Rep.  225;  De 
Oazara  v.  Orena,  80  Cal.  134,  22  Pac.  Rep. 
74.  And  tbe  answer  prays  tbat  tbe  prop- 
erty be  sold  and  tbe  proceeds  applied  to 
the  payment  of  tbe  debt.  Tbe  decree, 
therefore,  ou)rht  to  bave  provided  tbat,  In 
case  of  the  failure  of  the  plaintiff  to  pay 
what  was  due  within  the  specifled  time, 
tbe  property  should  be  sold,  and  the  pro- 
ceeds applied  to  the  payment  of  whatever 
is  due  to  the  defendants." 

The  order  denying  a  new  trial  is  af- 
firmed ;  but  the  court  below  Is  directed  to 
modify  the  Judgment,  In  conformity  with 
the  foregoing  opinion,  by  deducting  there- 
from the  Hum  of  $915.70,  with  proper  al- 
lowance for  interest,  the  same  being  the 
difference  between  $353.10  and  the  sum  of 
$1,268.80,  found  to  bave  been  advanced  by 
tbe  defendants  between  April  14. 1875,  and 
January  1,1876,  in  addition  to  tbe  amount 
of  the  three  promissory  notes;  and  to  fur- 
ther modify  the  Judgment  to  such  extent 
tbat  one-third  of  the  amount  of  tuxes  paid 
by  tbe  defendants  upon  the  personal  prop- 
erty after  November  1,  1877,  shall  be  de- 
ducted from  tbe  expenses  Incurred  in  the 
management  of  tbe  estate;  and,  for  tbe 
purpose  of  ascertaining  this  fact,  the  court 
is  directed  to  take  such  testimony  relative 
thereto  as  may  be  offered  by  the  respect- 
ive parties.  The  JudgmuntiH  further  modi- 
fled  by  striking  therefrom  the  following 
clause,  viz. :  "And  It  is  further  ordered, 
adjudged,  and  decreed  tbat,  if  tbe  plain- 
tiff fails,  neglects,  or  refuses  to  pay  said 
Bum  found  due  the  defendants,  as  ufore- 
laid,  on  or  before  tbe  expiration  of  said  30 
days,  tben,  and  in  that  event,  said  prop- 
erty, real  and  personal,  and  all  the  right, 
title,  and  interest  of  tbe  plaintiff  as  admin- 
istratrix of  tbe  estate  of  Adum  Murdock, 
deceased,  and  all  tbe  right,  title,  and  In- 
terest which  the  estate  of  Adam  Clarke, 
deceased, bas  orbad  in  or  to  said  property 
and  every  part  thereof,  shall  vest  abso- 
lutely in  the  defendants,  and  shall  forever 
thereafter  be  the  property  of  the  defend- 
ants, discharged  and  released  from  all 
claims  or  demands  on  the  part  of  the  plain- 
tiff, or  on  the  part  of  tbe  estate  of  said 
Adam  Murdock,  deceased."  And  the  court 
Is  directed  to  Insert  In  the  Judgment,  In 
lieu  of  the  clause  so  stricken  out,  a  direc- 
tion to  tbe  effect  that  in  case  tbe  plaintiff 
Shall  fail  to  make  tbe  redemption  provided 
for  in  said  judgment,  the  said  property, 
held  l)y  the  defendants  as  security, Rhall  be 
sold  for  the  purpose  of  satisfying  tbe 
amount  of  said  judgment,  with  such  terms 


and  provisions  included  in  said  Judgment 
as  are  proper  for  a  sale  under  a  decree  for 
the  foreclosure  of  a  mortgage;  and,  as 
thus  modified,  the  judgment  shall  ataLnd 
affirmed. 

Weconcur:  McFarland,  J. ;  Gabogtte, 
J. ;  Patkbson,  J. ;  Shabpstkin,  J. 


— ~~~"  (90  C«l.  JOfO 

Easton  t.  Montoomkry  et  al.   (No.l3,« 

258.)! 

(Supreme  Court  of  California.    July  21, 1891.) 
Vbndos  and  VsyDiB  —  Contract  of  Salb  —  Ab- 

BTRAOT  OF  TlTLS  —  WBEN    DeBD  TO  BB  DBUV- 
IBED— DBFBCTIVS  TlTLB— FuaUD. 

1,  A  contract  for  ttie  sale  of  land  which  pro- 
vides "title  to  prove  good  or  no  sale, "  without 
specifying  the  time  within  which  the  ezaaina- 
tion  is  to  be  made,  implies  a  reasonable  time. 

2.  Where  the  agreemout  does  not  provide  that 
the  vendor  shall  furnish  the  abstract,  it  is  in- 
cumbent upon  the  vendee  to  provide  it,  to  ascer- 
tain the  condition  of  tbe  title. 

8.  'Where  a  title  is  defective,  the  vendee  is 
obliged  to  point  out  the  defect  to  the  vendor,  and 
give  a  reasonable  time  to  perfect  the  same,  before 
Dringing  an  action  to  recover  a  deposit. 

4.  In  an  action  by  the  vendee  to  recover  a  de- 

gosit  upon  the  ground  that  the  title  is  defective, 
e  is  limited  to  the  defects  pointed  out. 

5.  A  contract  for  the  sale  of  land  provided 
that  the  agents  of  the  vendor  "are  authorized  to 
return  the  deposit  if  the  title  is  defecti  ve.  "  Held, 
the  fact  that  the  vendor's  title  was  defective  at 
the  date  of  the  contract  does  not  give  a  ri^ht  of 
action  to  recover  the  deposit  without  notice  of 
the  defect  to  the  vendor. 

6.  Where  one  holds  acontract  for  a  deed,  and 
pays  a  part  of  the  purchase  price,  be  may  make 
a  valid  agreement  for  the  salo  of  the  land,  the 
deed  to  be  delivered  by  him  thereafter. 

7.  Where  the  agent  acting  for  the  vendee  had 
full  knowledge  of  the  condition  of  the  vendor's 
title  before  making  the  contract,  the  fact  tbat  he 
failed  to  inform  the  vendee  does  not  constitute 
fraud  on  the  part  of  the  vendor. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
T.  K.  Wir.BON,  Judge. 

Action  by  George  Easton  against  Mont- 
gomery and  others  to  rescind  a  contract 
and  recover  a  deposit.  Judgment  for 
plaintiff.     Defendants  appeal.    Reversed. 

Olaey,  Chlckerinn  &  Thomaa,  for  appel> 
lants.     Van  Ness  &  Roche,  for  respondent. 

Harrison,  J.  During  the  month  of  Au- 
gust, 1887,  there  was  great  excitement  in 
the  real-estate  market  In  the  county  or 
Santa  Clara,  popularly  known  as  a- 
"boom."  This  excitement  subsided  at 
about  the  end  of  that  month,  and  there- 
after It  became  much  more  difficult  to  sell 
real  estate  in  that  county.  During  this 
period,  viz.,  August  15,  1887,  one  A.  H.  Al- 
bers,  who  was  the  owner  of  the  tract  ot 
land  described  in  the  instrument  herein- 
after set  forth,  made  a  contract  with  the 
defendants,  Montgomery  and  Rea,  for  the 
sale  of  the  tract  to  them  for  tbe  sum  ot 
$29,000,  of  which  they  paid  him  $1,000  as« 
part  payment,  and  were  to  pay  the  re- 
mainder on  or  before  January  1,  18S8. 
Montgomery  and  Rea  were  real-estate 
brokers,  and  were  acting  in  this  matter- 
as  tbe  agents  of  the  defendant.  Chase,  and 
the  money  which  they  tben  paid  to  Altiers- 
as  part  payment  upon  said  purchase  had 
been  previously  placed  in  their  banda  by- 


>  Rehearing  denied. 
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Chase  for  the  purpose  of  investing  in  real 
estate  as  a  speculation.  They  took  the 
contract  in  thix  own  names  for  the  rea- 
son that  It  was  uncertain  whether  Chase 
woold  approve  the  purchase.  Chase, 
however,  dlfl  approve  the  puri'hase  as 
soon  as  informed  thereof,  and  prior  to  the 
20th  day  of  August.  On  the  20th  day  of 
August,  1SS7,  one  Lawrence,  as  the  agent 
ut  the  plaintiff,  and  acting  in  his  behalf, 
entered  into  negotiations  with  Montgom- 
ery and  Rea  tor  the  purchase  of  this  tract 
of  land,  and,  after  being  informed  of  the 
nature  of  the  Interest  therein  held  by 
Chase,  agreed  with  them  upon  the  terms 
of  purchase,  and  thereafter,  open  the  same 
day,  in  pursuance  of  said  agreement,  the 
plaintiff  paid  to  Montgomery  and  Rea  the 
sum  of  ?500,  and  received  from  them  thefol- 
lowing  instrument;  "Received,  San  Jose, 
August  20, 1887,  from  Geo.  Easton,  by  Law- 
rence, the  sum  i)r(J500)flvehundred  dollars, 
in  gold  coin,  being  a  depositand  partpay- 
ment  on  account  of  bargain  and  sale  made 
to  h  .  .  this  day,  to  a  certain  lot,  tract,  or 
parcel  of  land,  lying,  situate,  and  being  in 
the  county  of  Santa  Clara,  state  of  Cali- 
fornia, and  bounded  and  described  as  fol- 
lows: Being  187  acres,  known  as  '  Alhers' 
Place,' situate  on  Albers'  roud,  bounded 
on  the  east  by  Albers'  road,  and  on  the 
south  by  Storey  road ;  said  farm  having 
been  sold  to  said  Easton  this  day  for  the 
sum  of  (¥46,750)  forty-six  thousand  seven 
hundred  and  fifty  dollars,  in  gold  coin,  the 
balance  to  be  paid  as  follows:  Forty-five 
hundred  dollars  on  or  beforo  Monday, 
August  22d,at  one  o'clock  p.m.;  one-third 
of  purchase  price  within  thirty  days:  and 
balance  on  or  before  two  years,  at  7  per 
cent,  from  date,  or  this  deposit  to  be  for- 
feited without  recourse.  Title  to  prove 
good  or  no  sale,  and  this  deposit  to  be  re- 
tnmed.  The  said  deposit  Is  to  remain  in 
the  bands  of  Montgomery  and  Rea,  the 
agents  making  this  sale,  until  the  title 
passes.  And  they  are  authorized  to  return 
the  same  to  the  buyer  if  the  title  is  defect- 
ive. C.  M.  Chase,  by  Montgomery  &  Rea, 
Real-Estate  Agents."  August  22, 1887,  the 
plaintiff  paid  the  sum  of  f  4,600,  named  In 
the  Instrnment  to  be  paid  on  that  day; 
and  on  September  19, 1887,  he  paid  the  fur- 
ther sum  of  $666.67,  and  delivered  to  Mont- 
gomery and  Rea  a  note  of  Lawrence  for 
f.333.33,  for  which  he  received  from  them 
the  following  instrument:  "San  Jose, 
Sept.  19,  1887.  ?1,000.  Received  from 
Geo.  Easton.  by  Lawrence  and  Lyons, 
one  thousand  dollars.  In  consideration  of 
which  the  time  torpaymenton  theRancho 
Coronado  Is  extended  thirty  days.  The 
above  payment  is  on  account  of  the  pur- 
chase price.  C.  M.  Chase,  by  Montgomery 
&  Rea."  Thereafter  the  plaintiff  com- 
menced this  action  to  recover  from  the 
defendants  the  amount  of  money  so  paid 
by  blm,  and  for  a  cancellation  of  the  note 
of  Lawrence.  The  transcript  docs  not 
show  the  date  at  which  action  was  com- 
menced, but  alleges  that  prior  thereto, 
viz.,  September  28, 1887,  he  demanded  from 
the  defendants  a  return  of  the  money  and 
of  the  note,  which  was  refused. 

The  instrument  above  set  forth  is  not 
an  agreement  for  the  purchase  of  an  op- 
tion, but  la  a  contract  for  the  sale  of  lands. 


Benson  v.  Shotwell,  87  Cal.  49,25  Pac.Bep. 
249.  It  is  more  In  the  nature  of  a  memo- 
randum to  satisfy  the  statute  of  frauds 
than  a  contract  embracing  all  the  terms  of 
theagreement  between  the  parties.  Being 
signed  by  Chase,  it  satisfies  the  statute  of 
frauds  so  far  as  to  be  capable  of  enforce- 
ment against  him,  and  its  execution  by 
him  and  delivery  to  the  plaintiff  Is  a  suffl- 
cient  consideration  for  the  support  of  a 
promise  ou  the  part  of  the  pi  a  in  tiff  to  pay 
the  money  therein  named  as  the  price  of 
the  land.  Cavanaugh  v.  Casselman,  26 
Pac.  Rep.  515.  There  is  no  mention  in  it 
of  the  time  at  which  a  conveyance  of  the 
land  is  to  be  made,  or  within  which  an 
examination  of  the  title  is  to  be  bad.  Or- 
dinarily, parties  entering  Into  an  execn- 
tory  agreement  for  the  purchase  and  sale 
of  real  estate  make  provision  therein  in 
these  respects,  specifying  the  time  allowed 
for  examination  of  the  title;  for  furnish- 
ing abstract;  making  report  of  defects 
and  objections,  specifying  the  time  within 
which  the  vendor  may  thereafter  make 
bis  title  good,  and  the  character  of  the 
conveyance  to  be  executed  by  him;  but, 
in  the  haste  attendant  upon  the  excite- 
ment of  a''boom,"theseforma1  provisions 
are  frequently  omitted,  and  the  constnic- 
tion  of  the  contract  is  left  to  implication 
or  established  rules. 

It  is  evident  from  the  provision  Inserted 
in  the  memorandum,  "title  to  prove  good 
or  no  sale,  and  this  deposit  to  be  re- 
turned," that  it  was  contemplated  by  the 
parties  that  an  examination  of  the  title 
WHS  to  be  made  on  behalf  of  the  plaintiff, 
and  that  npon  such  examination  It  might 
be  found  defective.  As  no  time  was  speci- 
fied within  which  such  examination  should 
be  made,  a  reasonable  time  therefor  was 
Implied.  Allen  v.  Atkinson,  21  Mich.  851. 
The  parties  did  not  agree  that  the  condi- 
tion of  the  title  should  be  ascertained 
from  any  particular  abstract,  or  from  an 
abstract  to  be  furnished  by  Chase;  and  in 
this  respect  the  case  Is  distinguishable 
from  Smith  v.  Taylor,  82  Cal.  533,  23  Pac. 
Rep.  217,  and  from  Boas  v.  Farrlngton,  85 
Cal.  535,  24  Pac.  Rep.  787.  The  agreement 
being  silent  upon  this  point, it  was  incum- 
bent upon  the  plaintiff  to  provide  the  ab- 
tract,  and  to  satisfy  himself  as  to  the  con- 
dition of  the  title.  Carr  v.  Roach,  2  Dner, 
20;  Espy  V.  Anderson,  14  Pa.  St.  812.  He 
was  not  at  liberty,  however,  to  pronounce 
the  title  defective  without  any  examina- 
tion or  upon  a  partial  examination.  Hav- 
ing assumed  to  examine  the  title  for  the 
purpose  of  determining  whether  it  was 
good,  it  was  incumbent  upon  him  to  make 
a  complete  examination  thereof.  He 
could  call  upon  the  defendants  for  any  in- 
formation with  reference  thereto,  and  it 
then  became  their  duty  to  furnish  such  In- 
formation as  they  possessed.  Benson  v. 
Sliotwell,  supra.  If,  upon  such  examina- 
tion, it  appeared  to  him  that  the  title  was 
defective,  It  then  became  his  duty  to  re- 
port to  the  vendor  the  particulars  wherein 
such  delects  wer3  claimed  to  exist,  and  in 
the  absmcp  of  any  timeflxed  by  the  agree- 
ment within  which  the  vendor  should 
remove  these  defects,  or  satisfy  his  objec- 
tions, a  reasonable  time  would  be  allowed 
therefor.    More  v.  Smedburerh,  8  Paige,  600. 
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The  burden  is  on  the  vendee  to  point 
out  the  defects  in  the  title.  D\ne:ht  v. 
Cutler,  8  Mich.  666.  If  the  vendor  falls 
'wlttain  such  time  to  remedy  the  defects 
thus  pointed  out,  the  purchaser,  In  any 
action  to  recover  the  purchase  money  or 
deposit  paid  by  him,  upon  the  ground  that 
the  title  Is  detective,  is  limited  to  such  de- 
fects as  were  then  pointed  out.  1  Chit. 
Cont.  4.'U;  Todd  v.  Hoggart,  Moody  &  M. 
128. 

It  doea  not  appear  whether  the  plaintiff 
caused  any  examination  uf  the  title  to  be 
made,  except  that  Montgomery  in  his  tes- 
timony says  that  in  October,  long  after 
the  demand  for  the  return  of  the  deposit, 
"  we  received  a  letter  from  Mr.  Easton,  and 
another  one  from  his  attorney,  saying 
that  the  title  was  Imperfect."  There  is 
no  evidence  in  the  record  that  the  particu- 
lars in  which  the  title  was  imperfect  were 
called  to  the  attention  of  the  defendants, 
or  that  any  demand  was  ever  made  upon 
Chase  to  remedy  these  defects  prior  to 
matcins  the  d<>R:and  for  the  return  of  the 
deposit,  or  prior  to  the  commencement  of 
the  action. 

The  plaintiff  contends,  however,  that, 
inasmuch  as  at  the  date  of  the  instru- 
ment Chase's  title  to  the  land  was  defect- 
ive, the  clause  In  the  instrument,  "and 
they  are  authorized  to  retui'u  the  same  to 
the  buyer  If  the  title  Is  defective,  "gave  him 
an  immediate  right  of  action  to  recover 
the  deposit,  which  he  can  enforce  at  any 
time  thereafter.  This  principle  contended 
for  by  the  plaintiff  would  be  equally  ap- 
plicable to  a  title  with  any  incumbrance 
or  any  defect,  however  slight,  or  however 
easily  removed.  We  do  not,  however, 
construe  this  clause  as  conferring  such 
right.  In  every  executory  contract  for 
the  sale  of  land  there  is  an  implied  condi- 
tion that  tlie  title  of  the  vendor  is 
good,  and  that  he  will  transfer  to  the  ven- 
dee by  his  deed  of  conveyance  a  title  unin- 
cumbere<l  and  without  defect.  Burwell  v. 
Jackson,  9  N.  Y.  535 ;  Pomeroy  v.  Prury, 
14  Barb.  418;  Inness  v.  WIHIr,  48  N.  Y.  Su- 
per.  Ct.  192;  Dwight  v.  Cutler,  3  Mich.  5<i6; 
Warv.  Abst.  293.  The  money  left  with 
Montgomery  &  Kea,  by  the  plaintiff,  as  a 
deposit, was  a  part  payment  on  account  of 
the  purchase  by  him  of  the  land,  and  was 
not  given  upon  the  consideration  that 
Chase  then  had  a  good  title  to  the  land 
purchased,  but  upon  the  consideration 
that  the  plaintiff  would  receive  from  him 
a  good  title  thereto  at  the  time  when, 
by  the  terms  of  the  agreement,  he  should 
be  called  upon  to  make  a  conveyance. 
The  "defective"  condition  of  the  title  re- 
ferred to  in  the  last  clause  of  the  instru- 
ment is  "pointed  only  at  incurable  defects 
In  the  title,  and  not  to  such  imperfections 
as  are  capable  of  being  removed  after  the 
agreement  is  made,  and  while  the  title  is 
under  investigation."  Stowell  y,  Robin- 
son, 5  Scott,  211.  "The  object  of  this 
clause  evidently  Is  to  avoid  dispntes  about 
thetitle.^and  while  t  is  being  adjusted 
the  purchaser  keeps  his  money  for  other 
operations.  The  sane  with  the  vendor; 
he  is  enabled  to  flmi  another  |.urchaser 
if  his  first  vendee  is  dissatisfied  with  the 
title."    Brizzohira  v.  Moshcr,  71  IIU  41. 

It   is   not    necessary,   however,    that   the 


vendor  should  be  the  absolute  owner  of 
the  property  at  the  time  he  enters  Into  the 
agreement  of  sale.  An  equitable  .estate  in 
land,  or  a  right  to  become  the  owner  of 
the  land,  is  as  much  the  subject  of  sale  as 
is  the  land  itself ;  and  whenever  one  is  so 
situated  with  reference  to  a  tract  of  land 
that  he  can  acquire  the  title  thereto,  either 
by  the  voluntary  act  of  the  parties  hold- 
ing the  title,  or  by  proceedings  at  law  or 
Inequity,  he  Is  in  a  position  to  makea  val- 
id agreement  for  tne  sale  thereof.  As  was 
said  by  Mr.  Justice  Patbrson  in  Burks  v. 
Da  vies,  85  Cal.  114,  24  Pac.  Rep.  013  "If, 
though  he  be  not  the  absolute  owner.  It  is 
in  his  power,  by  the  ordinary  course  of 
law  or  equity,  to  make  himself  such  own- 
er, he  will  be  permitted  within  a  reasona- 
ble time  to  do  so."  If  the  agreement  Is 
made  by  him  in  good  faith,  and  he  has  at 
the  time  such  an  interest  in  the  land,  or 
is  so  situated  with  reference  thereto,  that 
he  can  carry  into  effect  the  agreement,  on 
his  part  at  the  time  when  he  has  agreed 
so  to  do,  it  will  be  upheld.  1  Chit.  Cont. 
(11th  Amer.  Ed.)  431;  Di-esel  v  Jordan, 
104  Mass.  407;  Townshend  v.  Goodfellow, 
40  Minn.  312,  41  N.  VV.  Rep.  1056;  Smith 
V.  Cansler,  83  Ky.  371 :  Gaither  v.  O'Do- 
herty,  (Ky.)  12  S.  W.  Rep.  306;  Tapp  v. 
Nock.  Id.  713;  Ley  v.  Uuber,  3  Watts,  367; 
Tiernan  v.  Roland,  15  Pa.  St.  429.  We 
cannot  lose  sight  of  the  proposition  that 
in  this  country,  where  values  of  land  flue. 
tuate  rapidly,  and  where  transfers  are  so 
frequent,  it  is  very  common  for  the  pur- 
chaser of  land  to  make  a  transfer  before 
he  has  acquired  the  title.  It  would  work 
great  injustice  to  hold  that  no  one  could 
make  a  valid  contract  for  the  sale  of  land 
until  he  has  himself  become  clothed  with 
the  absolute  title.  Even  In  the  present 
case  it  appears  that  the  ijlaintlff,  after  the 
agreement  for  the  purchase  was  made, 
placed  the  property  on  the  market  imme- 
diately after  the  first  payment  was  made, 
and  endeavored  to  sell  the  same  prior  to 
his  obtaining  the  title  thereto.  He  him- 
self testifies :  "I  was  trying  all  the  time  to 
make  a  trade  of  the  property  pending  our 
getting  a  title  to  the  property. " 

It  has  been  held  that  when  the  vendor 
has  no  interest  whatever  in  the  lands 
which  he  agrees  to  convey,  and  his  con- 
tract of  sale  is  the  mere  speculation  of  a 
volunteer,  courts  will  refuse  to  enforce 
the  contract  at  his  instance,  and  will  re- 
scind the  agreement  at  the  instance  of  the 
vendee,  upon  the  ground  that  the  con- 
tract was  not  made  in  good  faith.  The 
correctness  of  this  rule  In  its  application 
to  a  case  wherein  there  Is  no  charge  of 
bad  faith  has,  however,  been  seriously 
questioned,  and  was  distinctly  repudiated 
in  Dresel  v.  Jordan,  supra.  Ii  la  held,  al- 
so, that  the  vendee  may  maintain  an  ac- 
tion to  rescind  the  agreement  -upon  tht 
ground  that  the  vendor,  at  the  time  of  en- 
tering into  the  agreement,  knew  that  he 
could  not  make  the  conveyance,  or  fraud- 
ulently represented  himself  as  the  owner 
uf  the  premises,  (Inness  v.  Willis,  supra;) 
and  that  if,  subsequent  to  entering  into 
tiie  agreement,  the  vendor  voluntarily 
puts  it  out  of  his  power  to  complete  the 
contract, — as  If  he  should  sell  the  land  tu 
another    pending'   the    existence    of    the 


Digitized  by  LjOOQ IC 


CHL) 


GASHMAUr  «.  HARBISON. 


agreement,— the  rende©  may  treat  the 
contract  aa  reaclnfied,  and  bring  his  ac- 
tion for  the  deposit,  (Burwell  v.  Jackson, 
flupra.)  Ineltberot  these  cases  the  f^rouud 
for  the  rescission  is  the  fraud  of  the  ven- 
dor, either  at  the  time  of  entering  into  the 
contract,  or  by  his  subsequent  acts. 

There  is  no  question,  however,  In  the 
present  case  of  fraud  or  misrepresenta- 
tion on  the  part  of  the  defendants.  Mont- 
gomery Informed  Lawrence,  who  in  mak- 
ing the  porchase  was  acting  for  the  plain- 
tiff, of  the  exact  condition  of  the  title,  and 
the  relation  which  Chase  bore  to  it. 
Whether  Lawrence  informed  the  plaintiff 
thereof  is  Immaterial.  Thefact that  Law- 
rence knew  all  about  it  before  making  the 
agreement  removes  all  charge  of  fraud  or 
concealment  on  the  part  of  the  defend- 
ants. The  plaintiff,  moreover,  does  not 
place  his  right  of  recovery  upon  the  ground 
of  fraud,  but  solely  npon  tbe  fact  that 
Chase  did  not  have  the  title  to  the  land  at 
the  date  of  the  agreement.  Chase,  bow- 
ever,  although  not  then  holding  the  abso- 
lute title,  did  have  an  Interest  In  the  land 
snfficlent  to  sustain  an  agreemeut  on  hia 
part  to  sell  the  same.  The  plaintiff  in  an 
action  therefor,  with  proper  parties, 
coold  at  any  time  have  enforced  a  specific 
performance  In  his  behalf  of  the  contract 
with  Chaso.  Chase  had  furnished  tbe 
money  with  which  Montgomery  and  Rea 
had  paidAlbers  the  deposit  on  the  contract 
of  sale.    The  purchase  had  been  made  in 

Sursuance  of  previous  directions  from 
base  to  Montgomery  and  Rea,  and,  after 
the  contract  had  been  entered  Into,  had 
been  ratified  by  Chase.  As  between  Chase 
on  tbe  one  part,  and  Montgomery  and 
Rea  on  tbe  other,  the  interest  acquired  by 
that  contract  belonged  to  Chuse,  and  In  a 
proper  action  Albers  could  have  been  com- 
pelled to  convey  to  Chase,  as  be  after- 
wards did  voluntarily  soconvey.  Prior  to 
making  the  contract  with  the  plaintiff, 
Chase  bad  authorised  Montgomery  and 
Rea.  who  were  his  agents,  to  sell  the 
land;  and  In  pursuance  of  such  order, 
which  was  in  writing  and  exhibited  to 
Lawrence,  they  made  tbe  agreement  with 
the  plaintiff  In  the  name  of  Chase.  This 
was  such  an  additional  recognition  by 
them  of  the  interest  of  Chase  in  the  land 
that  Chase  would  be  able  to  enforce  any 
bona  Ode  contract  made  by  them  In  bis  be- 
half. 

It  is  not  necessary  for  us  to  decide 
whether  by  the  terms  of  this  agreement 
the  title  was  to  pass  to  the  plaintiff  prior 
to  the  payment  of  the  last  Installment. 
The  general  rule,  In  the  absence  of  special 
provisions  in  reference  thereto,  is  that  the 
vendee  Is  not  entitled  to  a  conveyance  un- 
til the  full  payment  of  the  purchase  mon- 
ey, and  that.tbe  acts  of  payment  and  con- 
veyance being  mutual  and  dependent,  nei- 
ther party  Is  In  default  until  after  tender 
and  demand  by  the  other.  In  the  present 
case  we  have  seen  that  the  right  of  re- 
mission did  not  exist,  and  in  any  action 
opon  tbe  contract,  either  to  enforce  It,  or 
to  recover  damages  for  Its  breach,  it  was 
incumbentupon  tbeplalntlff  to  show  aper- 
formance  on  bis  part  of  all  the  acts  re- 
quired to  be  performed  by  him  before  he 
could  call  upon  Chase,  and  a  sobsequent 


failure  on  the  part  of  Obase  to  comply 
with  his  part  of  the  agreement.  The 
plaintiff,  not  having  alleged  or  proved 
such  performance,  is  not  in  a  position  to 
maintain  an  action  tor  the  recovery  of  the 
money  paid  by  him  in  part  performance  of 
bis  obligations,  while  the  contract  is  still 
In  existence  and  nncompleted.  The  Judg- 
ment and  order  of  the  court  below  are  re- 
versed, and  the  cause  remanded  lor  a  new 
trial. 

Weconcnr:  PATBa80N,J.;  Oabocttb,J. 


— —  (90  Cal.  297) 

CA8HUAN  ▼,  Babribon.     (No.  1S,289.)1 

{Sivpreme  Cawrt  of  Calif omia.   July  20, 1891.) 

Biu.  or  EzcBANOB  —  Equitxblb  Assiamuin  oi 
Fund — Pbesentment — Etidbncb. 

1.  An  instrument  In  the  form  of  a  bill  of  ex- 
change waa  given  by  the  drawer  in  settlement 
of  hli  liabillfy  to  the  payee,  and  the  drawer  de- 
livered certain  property  to  the  drawee  for  sale, 
with  the  nnderatanding  that  the  proceeds  were 
to  be  applied  on  the  bill.  There  was  no  agree- 
ment that  the  drawee  should  accept  or  pay  the 
bill  before  sale,  or  that  it  should  be  wholly  sat- 
isfied therefrom,  or  by  payment  of  less  than  Ita 
face  value.  Beld,  that  the  Instrument  was  a  bill 
of  exchange,  and  not  an  equitable  anignment  ol 
the  fund  arising  from  tbe  sale. 

a.  The  fact  that  the  drawer  bad  no  reason  to 
believe  the  drawee  would  accept  or  pay  the  bill 
before  the  sale  of  the  property  excuses,  as  to  the 
drawer,  non-presentment  for  aooeptanoe  or  pay- 
ment and  notice  of  dishonor,  under  Civil  Code 
CaL  (3220. 

8.  Where  the  oonslderatlon  of  a  bill  of  ex- 
change is  in  Issue,  evidence  thereof  is  competent 
in  rebuttal,  and  error  In  receiving  it  in  chief, 
over  the  objection  of  incompetency.  Is  harmless. 

Commissioners'  decision.  Department 
3.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  Walteb  H. 
Levy,  Judge. 

Action  by  James  Cashman  against  C.  H. 
Harrison  on  a  bill  of  exchange.  Trial  to 
the  court.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

E.  F.  Preston,  for  a  ppellant  H.  McCrea, 
and  J.  D.  Sullivan,  (Hepburn  Wilklua,  of 
counsel,)  for  respondent. 

Vancuef.C.  This  action  is  by  the  payee 
against  the  drawer  of  a  bill  of  exchange, 
of  which  thefollo wing  is  ».  copy :  "  $2,019.- 
70.  San  Francisco,  December  29,  18S1. 
Pay  to  tbe  order  of  James  Cashman 
$2,019.70,  gold  coin  of  the  United  iStates, 
value  received,  and  charge  the  same  to  ac- 
count of  C.  H.  Harrison.  To  R.  S.  How- 
land,  Son  Francisco.  No."  Of  the  de- 
fenses pleaded,  two  are  alternately  insist- 
ed upon  here,  viz. :  (1)  That  the  Instru- 
ment was  Intended  to  effect  merely  an 
equitable  assignment  of  a  portion  of  a 
fund,  and  therefore  is  not  what  it  par- 
ports  to  be;  or  (2)  tbat,if  It  be  considered 
and  treated  as  a  bill  of  exchange,  there 
was  no  presentment  of  It  to  the  drawee 
for  payment,  and  no  notice  to  the  drawer 
of  its  dishonor.  To  excuse  the  nun-pre- 
sentment for  payment,  it  was  alleged  in 
the  complaint,  and  found  by  the  court, 
"thattliedefendant  at  the  time  of  drawing 
said  bill  as  aforesaid, had  no  reason  to  be- 
lieve that  R.  S.  Howland,  the  drawee 
therein  named,  would  accept  or  pay  the 
same,  and  defendant  at  said    time  well 

'Rehearing  denied. 
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knew  that  «ald  urawee  bad  no  tands  In 
hia  bands  vine  or  owing  to  defendant." 
The  court  also  fonnd  that  "the  said  bill 
was  not  intended  as  an  asalKament  of  a 
portion  of  any  fund  whatsoever,"  but 
that  "said  bill  wa^  executed  by  defendant 
in  Bettlement  of  a  liubillty  to  pluintiff 
theretofore  incurred  by  defendant  under  a 
certain  bond,  and  said  llubllity  existed  in 
full  force  us  a  cause  of  action  in  plaintiff's 
behalf  at  the  time  of  the  execution  of 
snid  bill  by  defeudant  as  aforesaid."  The 
judgment  was  for  plaintiff,  from  which, 
and  from  an  order  denying  his  motion  for 
a  new  trial,  the  defendant  appeals. 

The  facts  and  circumstances  pertinent 
to  the  questions  to  be  decided  are  sub- 
stantially as  follows:  In  February,  1881, 
one  Tibbey  chartered  tha  plaintiff's 
schooner  for  a  sealing  voyage  in  the  North- 
ern Paclftr.  To  secure  tlio  performance  of 
the  charter-party  on  the  jiart  of  Tibbey, 
and  for  his  accouimodation,  the  defendant 
executed  a  bond  to  plaintiff  in  the  penal 
sum  of  $R,2nO.  but  tfie  defendant  was  not 
interested  in  the  charter-party,  nor  in  the 
sealing  voyage.  The  schooner,  alter  fish- 
ing for  a  season,  sailed  to  Yokohama, 
Japan,  with  such  cai'go  of  skins  as  had 
been  taken  on  the  voyage,  and  there  got 
into  trouble  nnd  litigation.  When  news 
of  her  arrival  in  Yokohama,  and  of  her 
trouble  there,  was  received  In  San  Fran- 
cisco, Tibbey,  to  secure  indemnity  to  the 
defendant  for  his  JlabllUy  on  the  bond  to 
plaintiff,  assigned  to  him  the  cargo  of 
skins.  While  matters  were  in  this  condi- 
tion, the  plalntlH  was  demanding  of  de- 
fendant payment  of  about  fS.lOO,  which 
he  claimed  to  be  due  him  on  the  charter- 
party,  and  which  Tibbey  was  unable  to 
pay.  Through  the  intervention  and  as- 
siHtance  of  K.  S.  Howland,  acting  as  the 
agent  and  adviser  of  plaintiff,  a  settle- 
ment was  elfected  between  plaintiff  and 
defendant,  the  terms  of  which,  as  then 
executed,  were  (1)  that  plaintiff's  demand 
was  reduced  to  the  sum  of  $2,019.70;  (2) 
that  defendant  turned  over  to  Howland 
his  security  for  indenmity  (the  cargo  of 
skins)  to  be  disposed  of  and  converted 
into  money  by  the  latter;  and  (3)  thatde- 
fendant  drew  on  Howlund  the  bill  of  ex- 
change in  suit  for  the  sum  of  plaintiff's  re- 
duced demand,  (f2,019.70.)  This  settle- 
ment was  made  with  the  consent  of  Tib- 
bey. At  the  time  of  this  settlement  it  was 
believed  by  all  the  parties  concerned  tha  t 
the  money  product  of  tbe  cargo  would  be 
even  more  than  buHJclent  to  pay  the  bill; 
but  it  was  well  known  by  plaintiff  and 
defendant,  at  the  time  the  bill  was  drawn, 
that  defendant  had  no  funds  in  the  hands 
of  Howland,  and  it  was  quite  as  well  un- 
derstoou  that  Howland  was  not  expected 
to  acceptor  pay  the  bill  until  he  should 
receive  money  for  that  purpose  from  the 
sale  of  the  cargo,  nor  to  pay  a  greater 
sum  than  he  should  thus  receive.  There 
appears  to  have  been  no  agreement  or  un- 
derstanding, however,  that  the  bill  should 
be  wholly  satisfied  from  the  fund  to  be 
realized  from  the  sale  of  the  cargo,  nor,  in 
any  event,  by  payment  of  less  than  the 
sum  It  called  for.  Howland,  in  bis  depo- 
sition, says:  "It  was  understood  thatif 
sufficient  funds  came  to  me  from  the  sale 


of  tbat  cargo  it  waa  to  be  paid  to  Cash- 
man  upon  this  Instrument,  (the  bill,)  to 
the  amountnamed  therein.  •  •  •  Har- 
rison had  no  reason  to  believe  tbat  I 
wonld  accept  or  pay  said  bill  before  the 
money  came. "  Again  be  says:  "I  don't 
remember  any  other  instrument  executed 
at  that  timefor  the  purpose  of  portioning 
the  fund  that  was  expected  to  be  realised 
from  the  sale  of  the  cargo  of  said  schooner, 
nor  did  I  understand  that  this  instrument 
was  for  such  purpose.  I  understood  that 
the  legal  title  to  said  cargo  of  said 
schooner.  Immediately  prior  to  the  execu- 
tion of  the  bill  of  exchange,  was  in  Harri- 
son. The  leirol  title  to  the  cargo  was 
vested  in  Harrison  by  the  Tlblieys  by 
their  assignment  of  the  same  to  him,  to 
secure  him  for  the  liability  be  had  Incurred 
in  their  behalf  by  his  bond  given  to  Casta- 
man.  Harrison  gave  Cashman  tbis  paper 
or  instrument  to  settle  bis  liability  to 
Cashman  on  account  of  this  very  bond  for 
the  payment  of  the  charter  money. "  The 
cargo  of  skins  was  finally  sold  in  London, 
but  after  paying  expenses,  including  ex- 
penses of  litigation  in  Japan,  Howland 
realized  therefrom  only  ¥000,  which  was 
not  received  by  him  until  some  time  after 
May,  18S3;  and  when  it  was  received  the 
defendant  took  it  out  of  his  hands,  so 
that  no  part  ol  it  was  paid  on  the  bill  ol 
exchange. 

1.  I  think  the  bill  was  intended  to  be 
what  it  plainly  purports  to  be,  an  Inland 
bill  of  exchange,  and  that  the  finding  tbat 
It  "was  not  inteuded.as  an  assignment  ol 
a  portion  of  any  fund  whatsoever"  is  jus- 
tided  by  the  evidence.  By  turning  over 
his  indemnity  security  to  Howland,  Har- 
rison Intended  merely  to  provide  funds, 
then  supposed  to  be  sufficient, for  the  pay- 
ment of  the  bill  at  such  future  time  as 
those  funds  were  expected  to  come  into 
Uowland's  hands;  thereby  gaining  time 
to  realize  upon  his  own  security  for  in- 
demnity. But  the  evidence  fails  to  show 
that  plaintiff  agreed  to  rely  solely  upon 
that  security,  or  that  the  bill  of  exchange 
should  not  have  the  legal  effect  of  a  bill  nt 
exchange.  The  substance  pf  the  transac- 
tion was — F'/rst,  to  settle  and  liquidate  the 
amount  of  defendant's  liability  on  hia 
bond;  and,  second,  to  exchange  securities 
for  the  payment  thereof.  The  bill  of  ex- 
change was  given  to  secnre  the  payment 
of  the  sum  for  which  defeudant  was  liable 
on  his  bond  thus  liquidated  by  the  settle- 
ment. Had  it  been  the  intention  ol  the 
parties  that  the  bill  was  to  operate  only 
as  an  assignment  ol  the  fund  to  be  realised 
from  the  cnrgu,  and  that  It  was  to  be 
wholly  satisfied  from  that  fund  alone.  It 
Is  diilicult  to  conceive  why,  when  the  fund 
was  received  by  Howland,  the  defendant 
should  have  thought  himself  entitled  to 
demand  and  receive  the  whole  ol  it,  or 
why  Howland  should  have  complied  with 
the  demand.  The  taking  of  the  money 
proceeds  of  the  cargo  out  of  the  hands  ol 
Howland  seems  utterly  inconsistent  with 
the  aRslgnment  theory,  and  can  be  ra- 
tionally accounted  for  only  upon  the  sup- 
position that  the  defendant  regarded  the 
instrument  as  being  what  it  purported  to 
be;  and,  so  regarding  it,  concluded  aa 
matter  ol  law  that  ids  Uability  upon  it 


Digitized  by  LjOOQ IC 


Cal.) 


CASHIO.N  V.  HABBISON. 


285 


had  been  discharged  by  want  o(  timely 
presentment  of  It  to  the  drawee,  or  no- 
tice of  dishonor;  and  consequently  that 
he  was  entitled  to  withdraw  his  funds 
from  Howland. 

The  bin  itself,  before  acceptance,  has  no 
tendency  to  prove  the  assignment,  bat 
tlie  contrary.  In  Harris  v.  Clark,  3  N.  Y. 
118,  the  court,  by  RnooLEs,  J.,  after  re- 
Tlewine  the  cases,  said:  "The  principle 
appears  to  be  firmly  eFtabllshed  that  a 
bill  of  exchange  does  not  of  itself  give  to 
the  holder,  either  at  law  or  In  equity,  a 
Hen  upon  the  funds  of  the  cre<lltor  In  the 
hands  of  the  debtor  until  after  acceptance 
by  the  latter."  To  the  same  eWect  ore 
MandeTllle  v.  Welch,  6  Wheat.  28a,  and 
Tlernan  v.  Jackson,  5  Pet.  580.  In  the 
well-consldered  case-  of  Attorney  General 
V.  Insurance  Co.,  71  N.  Y.  825,  it  was  held 
that  even  a  check  upon  a  bank,  which 
has  funds  of  the  drawer,  does  not  operate 
as  an  assignment  of  the  fnnd,  unless  the 
check  RpecHy  the  pHrtlcular  fund  upon 
which  It  is  drawn ;  and  a  Ilkedeclslon  was 
rendered  in  Lunt  v.  Bank,  49  Blirb.  221. 
In  Bank  v.  Jauncey,  S  Handf.  267,  it  was 
Insisted  by  counsel  that  a  bill  of  exchange 
drawn  against  a  consignment  of  cotton, 
but  without  specifying  the  fund,  was  it- 
self an  equitable  assignment  by  the  draw- 
er  of  the  cotton  or  Its  proceeds.  To  this 
the  court  answered:  "This  Is  certainly 
carrying  the  doctrine  of  equitable  assign- 
ment Tery  far,  and  is,  in  our  Judgment, en- 
tirely unsupported  by  authority.  In  the 
cases  cited  by  counsel,  and  In  all  the  other 
cases  where  an  order  has  been  held  to  be 
an  equitable  assignment  of  a  particular 
fund,  the  fund  has  been  specified  in  the 
order,  and  the  party  giving  the  order  has 
thereby  divested  himself  o(  all  right  to 
control  the  fund  purporting  to  be  as- 
Mgued.  The  form  of  the  assignment  is 
immaterial,  but  these  two  ingredients  first 
named  are  essential,  •  •  •  A  bill  of  ex- 
change, however,— and  the  instrument  la 
question  is  nothing  more  nor  less,— differs 
from  such  an  order.  It  must  be  payable 
at  all  events,  and  not  out  of  a  particular 
fond.  If  Its  payment  Is  contingent,  either 
with  regard  to  the  event  or  the  fund  out 
of  which  it  Is  to  be  made,  It  Is  not  a  bill  of 
exchange,  but  an  order  or  assignment 
of  a  fund.  The  converse  of  this  Is  also 
true,  that.  If  the  instrument  be  a  bill  of 
exchange,  It  is  not  an  assignment  of  a 
fund." 

2.  Assuming,  as  we  must,  that  the  in- 
strument Is  a  bill  of  exchange  payable 
immediately,  as  it  purports  to  be,  I  think 
presentment  thereof  for  acceptance  or  pay- 
ment, and  notice  of  dishonor,  according 
to  the  general  rule,  were  excused  as  to  the 
defendant.  Section  3220,  Civil  Code,  pro- 
vides: "Presentment  of  a  bill  of  exchange 
for  acceptance  or  payment  and  notice  of 
dlHhunor  are  excused  as  to  the  drawer, 
*  ♦  •  If,  at  the  time  of  drawing,  h«  had 
no  reason  to  believe  the  drawee  would 
accept  or  pay  the  same."  See,  also,  Dan- 
iel, Neg.  Inst.  §§  1073-lOSl  inclusive;  Ter- 
ry V.  Parker,  1  Nev,  &  P.  752;  Bank  v. 
Hughes,  17  Wend.  94.  The  finding  of  the 
trial  court  that,  at  thetlmeof  drawing  the 
bill,  the  defendant  had  no  reason  to  be- 
Unve  that  the  drawee  would  acceptor  pay 


the  same.  Is  well  supported  by  the  evi- 
dence, and  brings  the  case  fairly  within 
the  Code  exception  to  the  general  rule  re- 
quiring presentment  foracceptanceorpay- 
ment  according  to  the  tenor  of  the  bill 
and  notice  of  dishonor.  To  bring  a  case 
within  this  Code  exception,  It  Is  not  neces- 
sary, as  contended  by  counsel  for  appel- 
lant, to  prove  fraud  on  the  part  of  the 
drawer  of  the  bill.  The  exception  is  based 
on  the  mere  fact  that  the  drawer,  at  the 
time  of  drawing  the  bill,  "had  no  reason 
to  believe  the  drawee  wonld  acceptor  pay 
the  same;"  and  it  is  certainly  possible 
that  this  fact  may  exist  without  fraud. 
It  may  be  attributable  to  folly,  or  to  a  de- 
gree of  negligence  not  at  all  evincive  of 
fraud.  Indeed,  it  is  consistent  with  an 
ill-founded  belief  that  the  drawee  would 
accept  and  pay  the  bill.  Daniel,  Neg.  Inst. 
§  1073.  Bxcept  for  the  purpose  of  proving 
want  of  consideration,  fraud,  accident, 
or  mistake,  which  might  nullify  the  In- 
strument, parol  evidence  Is  Inudrolsslble 
to  vary  or  contradict  a  bill  of  exchange. 
"  Therefore,  if  a  bill  or  note  be  absolute 
upon  Its  face,  no  evidence  of  a  verbal 
agreement  made  ut  thename  time,  qualify- 
ing its  terms,  can  be  admltteil."  If  the 
bill  Is  payable  on  demand,  "It  cannot  be 
Shown  by  verbal  testimony  that  it  was 
agreed  that  it  ehunid  not  be  paid  •  •  • 
until  the  amount  was  collected  from  cer- 
tain sources;  nor  until  a  certain  draft  was 
received;  •  •  •  nor  that  a  note  [or 
bill]  in  which  no  time  for  i>ayment  Is  ex- 
pressed, and  is  therefore  constructively 
payable  on  demand,  was  tr  be  paid  at  a 
specified  time;  •  •  •  nor  that  the  lia- 
bility of  the  drawer,  maker,  or  other  par- 
ty was  not  to  be  enforced :  •  •  •  nor 
that  it  was  to  be  paid  out  ol  a  purtlcular 
estate. "  Id.  §§  80,  81,  and  cases  there  cit- 
ed. In  this  case  there  Is  no  pretense  of 
fraud  on  the  part  of  the  plaintiff  or 
drawee,  or  that  there  was  any  nccldentor 
mistake  affecting  the  express  obligation 
of  the  drawee.  The  parol  evidence  Intro- 
duced was  admissible  only  for  the  purpose 
of  proving  the  consideration  or  want  of 
consideration  for  the  bill,  the  timely  pre- 
sentment, demand,  etc.,  or  the  excuse  for 
not  having  made  them.    Id.  §  81a. 

But  conceding,  for  the  sake  of  the  argu- 
ment merely,  that  the  parol  evidence  was 
competent  to  prove,  and  that  it  did  prove, 
that  the  bill  was  payablu  only  when 
Howland,  at  some  future  time,  should 
receive  from  Japan  or  England  the  cash 
proceeds  of  the  cargo  of  skins,  yet,  by 
withdrawing  from  Howland  the  whole 
cash  proceeds  of  the  cargo  after  they  were 
received  by  him,  the  defendant  committed 
a  fraud  by  which  he  forfeited  the  right  to 
require  demand  and  notice.  Id.  §  1081. 
BetildeB,  he  thereby  precluded  any  possible 
prejudice  to  himself  by  want  of  demand 
and  notice.  Said  Liord  Dbnman,  in  Terry 
v.  Parker,  supra  :  "The question  Is  wheth- 
er want  of  effects  in  tlie  hands  of  the 
drawee  excusen  theliolderof  a  bill  of  ex- 
change from  the  necessity  of  presenting 
the  bin  for  payment,  as  well  as  of  giving 
notice  of  dishonor  to  the  drawer.  Many 
cases  establish  that  notice  of  dishonor 
need  not  be  given  to  the  drawer  in  such  a 
case,  and  the  reason  assigned  is  becaust 
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he  1b  In  no  respect  preludiced  by  want  of 
such  notice,  having  no  remedy  against 
any  other  party  on  the  bill.  This  reason 
equally  applies  to  want  of  presentment 
lor  payment,  since,  II  the  bill  was  present- 
ed and  paid  by  the  drawee,  tbe  drawer 
would  become  Indebted  to  talm  In  tbe 
amonnt,  instead  ol  being  Indebted  to  tbe 
bolder  of  the  bill,  and  would  be  In  no 
way  benefited  by  such  presentment  and 
payment."  In  Bank  t.  Hughes,  supra, 
CowBN,  J.,  said :  "  When  tbe  drawer  has 
plainly  surfered  nothing,  and  can  sustain 
no  mlBchief  for  want  of  demand  and  no- 
tice, none  need  be  made  or  given."  Had 
the  plaintirr  demanded  and  received  from 
Howlund  the  full  proceeds  of  tbe  cargo, 
f  600,  that  sum  would  have  been  credited 
on  the  bill.  Had  defendant,  after  wttb- 
drawlng  the  $600  from  Howland,  paid  It 
to  plaintiff,  the  result  would  have  been 
the  same.  Is  defendant  prejudiced  by  his 
withdrawal  and  retention  of  the  9600, 
which  should,  and,  according  to  his  theory, 
would,  have  been  paid  to  plaintiff  If  de- 
manded? The  principle  upon  which  tbe 
exception  to  tbe  general  rule  solely  rests. 
Is  that,  in  tbe  cases  to  which  it  applies, 
tbe  drawer  is  in  no  degree  prejudiced  by 
the  failure  of  the  bolder  to  protest  tbe  bill, 
and  would  not  be  benefited  by  demand 
and  notice  of  dishonor.  It  thus  appears 
that  in  no  aspect  of  tbe  case  was  the  de- 
fendant prejudiced  by  want  of  present- 
ment of  the  bin  or  notice  ol  dishonor. 

9.  It  is  contended  that  tbe  court  erred 
In  permitting  plaintiff  to  Introduce  tbe 
bond  of  defendant  to  plaintiff  as  evidence 
In  chief,  against  defendant's  objection  on 
the  grounds  tbat  It  was  "immaterial. 
Irrelevant,  and  Incompetent. "  The  bond 
was  certainly  competent,  relevant,  and 
material  on  the  issue  as  to  the  considera- 
tion for  the  bill,  raised  by  the  answer, 
and  Insisted  upon  here.  But  it  was  at 
least  Irregular  to  introduce  it  In  chief, 
since  the  hill  was  prima  facie  evidence  of 
a  sufficient  consideration;  but  it  was  not 
objected  to  on  the  ground  that  it  was 
offered  out  of  the  proper  order,  or  that 
it  could  properly  be  offered  only  in  rebut- 
tal. Tbat  it  became  relevant  In  rebuttal 
tbere  Is  no  question ;  so  that  the  error,  if 
It  was  such,  of  admitting  it  out  of  the 
proper  order,  was  harmless.  I  think  the 
JBdgment  and  order  should  be  affirmed. 

Weconcur:    Belchbb,C.  C;  Temple, C. 

Pbr  Coriam.  For  the  reasons  given  In 
tbe  foregoing  opinion  tbe  Judgment  and 
order  are  affirmed. 


<t  Cal.  Unrep.  418) 
Bbrbt  et  al.  v.  Kowalskt,  (two  cases. 

Nos.  13,116, 13.309.}! 

(Supreme  Court  of  California.   July  33, 1891.) 

Bbsach  or  Option  Contbact  —  Bufficibhot  of 

COMPI.AIirT— EVIDBNCB— BXCRANOB  RDLBS. 

1.  A  complaint  for  the  breach  of  the  follow- 
Ini;  contract,  "Received  of  A.  Herberding  one 
hundred  dollars,  for  which  I  allow  him  the  priv- 
ilege of  delivering  me,  at  any  time  within  thirty 
days  from  date,  five  hundred  tons  S/87  wheat,  at 
one  dollar  and  eighty  cents  per  cental, "  signed, 
"B.  H.  K..  "which  is  set  out  in  TuBc  verba,  is  suffl- 
eient  on  ctemurrer,  although  it  does  not  allege 
that  dateodant  executed  tbe  same. 

>  Reversed  In  banc    See  30  P.  202,  M  Cal.  IM. 


a.  The  fact  that  tbe  sHMvlatloa  ■B/87»  is 

used  as  descriptive  of  the  wheat  to  be  delivered 
under  the  contract  does  not  make  the  complaint 
unintelligible  and  uncertain,  as  oral  evidence 
may  be  introduced  to  explain  the  onstomary 
meaning,  and  need  not  be  pleaded. 

8.  W  here  the  contract  sued  upon  was  writ- 
ten on  a  sheet,  with  roles  of  theprodnceexchang* 
printed  at  the  head,  and  plaintill  testified  that 
it  was  no  part  of  the  contract,  and  that  Uie  con- 
tract had  no  connection  with  the  exchange,  it 
was  error  to  exclude  evidence  tending  to  show 
that  it  was  an  exchange  contract,  as  well  as  the 
exchange  rules  governing  such  contracts. 

Commissioners' decision.   Department  2. 

Appeal  from  superior  court,  city  and 
county  of  San  Francisco ;  F.  W.  Lawleb, 
Judge. 

Action  by  F.  O.  Berry  and  John  F.  En- 
glish against  £.  H.  Kowalsky  for  breach 
of  contract.  Judgment  for  plain titta.  De- 
fendant appeals.    Reversed. 

TbomtOD  A  Merrybach,  for  appellant. 
Wblttemore  A  Sean,  for  respondents. 

Takcubf,  G.  There  are  two  appeals  In 
this  case,  upon  distinct  records.  No.  13,- 
116  Is  from  tbe  final  Judgment,  and  upon 
the  Judgment  roll.  No.  13,309  is  from  an 
order  denying  defendant's  motion  for  • 
new  trial,  upon  a  record  consisting  of  ■ 
statement  of  the  case  in  addition  to  the 

iudgment-roll.  On  tbe  appeal  from  the 
ndgment  it  Is  contended  tbat  tbe  court 
erred  in  overruling  tbe  defendant's  demui^ 
rer  to  the  complaint,  and  tbat  the  findings 
do  not  support  tbe  Judgment.  On  the  ap- 
peal from  the  order  tbe  errors  asslguM 
are  errors  in  law  occurring  at  the  trial. 
The  following  is  a  copy  of  the  verified 
complaint:  " The  said  plaintiffs  complain 
of  tbe  said  defendant,  and  for  canse  ol  ac- 
tion herein  allege:  That  on  the  15tb  day 
of  July,  1887,  tbe  plaintiffs  paid  to  defend- 
ant the  sum  of  onehunUred  dollars  for  the 
right  and  privilege  of  delivering  to  defend- 
ant five  hundred  tons  of  wheat  at  any 
time  within  thirty  days  from  said  15th 
day  of  July,  at  the  rate  of  one  dollar  and 
eighty  cents  per  cental.  Said  contract  is 
in  the  following  words  and  fleures,  to-wlt : 
'San  Francisco,  July  15,  1887.  Received 
of  A.  Gerberdiug  one  hundred  dollars,  for 
whicb  I  allow  blm  the  privilege  of  deliver- 
ing me  at  any  time,  within  thirty  days 
from  date,  five  hundred  tons  S/87  wheat, 
at  one  dollar  and  eighty  cents  per  cental. 
£.  H.  KowAi.BKY.'  That  said  contract 
was  made  in  the  name  of  A.  Gerberding, 
as  the  asent  of  plaintiffs, but  the  plaintiOs 
were  and  still  are  the  real  parties  in  inter- 
est; that  said  plaintiffs,  on  the  13tb  day 
of  August,  1887,  in  the  said  city  and  coun- 
ty of  San  Francisco,  at  tbe  office  of  said 
defendant,  tendered  the  delivery  of  said 
five  hundred  tons  of  wheat  to  said  defend- 
ant, and  performed  all  the  conditions  on 
their  part  under  said  contract.  Said  plain- 
tiffs then  and  there  demanded  from  said 
defendant  tbe  sum  ol  eighteen  thousand 
dollars,  payment  as  the  price  of  said  wheat 
according  to  said  contract;  that  said  de- 
fendant denied  having  purchased  said 
wheat,  and  refnsed  to  pay  for  said  wheat, 
to  the  damage  of  plaintiffs  in  tbe  sum  of 
eighteen  thousand  dollars;  that  said 
plaintiffs  made  said  contract  with  said 
defendant  in  good  faith,  lor  the  purpose 
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ot  delivering  sold  wheat  to  aaid  defend- 
ant, and  had  eald  wheat  In  warehouse  in 
San  FraaciHCO  tor  the  purpose  of  deliver- 
ing the  same  on  said  contract  to  aaid  de- 
fendant. Wherefore  plaintiffs  pray  for 
Judgment  againHt  said  defendant  In  the 
Bum  of  eighteen  thousand  dollars,  Interest 
and  costs  of  suit,  and  for  such  other  and 
further  relief  as  Justice  may  require. 
WaiTTEMOEB  *;  Sgarb,  Att'ys  for  Plain- 
tiff." This  complaint  was  demurred  to 
on  the  ground  (1)  that  It  Is  ambiguous, 
unintelliglbie,  and  uncertain,  in  that  "no 
meaning  is  alleged  of  the  words  '  S/78 '  in 
the  contract;"  and  (2)  that  the  complaint 
does  not  state  facts  safBcient  to  consti- 
tute a  cause  of  action.  The  alleged  con- 
tract is  not,  does  not  purport  to  be,  and 
Is  not  alleged  to  be,  an  agreement  "to  sell 
and  buy,"  nor  an  agreement  on  the  part 
of  the  plaintiffs  to  sell  wheat  at  any  time. 
It  Imposes  upon  the  plaintiffs  no  obliga- 
tion to  be  performed  by  them.  If  it  be  a 
valid  contract,  it  is  an  agreement  by  the 
defendant,  for  an  executed  consideration, 
to  buy  and  accept  delivery  of,  from  the 
plaintiffs,  a  certain  quantity  of  wheat, 
within  a  certain  period  of  time,  for  a  cer- 
tain price,  at  the  option  of  the  plaintiffs, 
and  to  pay  plaintiffs  the  price  therefor. 
CIvU  Code,  5§  1726-1730;  Wbart.  Cont.  $ 
463a.  Nor  is  the  action  brought  to  recov- 
er the  price  or  value  of  wheat  "sold  and 
delivered."  or  "bargained  and  sold,"  but 
to  recover  damages  fur  defendant's  breach 
of  bis  alleged  conditional  agreement  to 
bay  the  wheat  at  plaintiffs'  option. 

1.  As  against  a  general  demurrer,  I 
think  the  facts  expressed  and  implied  In 
the  complaint  barely  constitute  a  cause  of 
action.  The  written  Instrument  set  out 
purports  to  hav«  been  signed  by  the  de- 
fendant, and  It  Is  designated  as  the  con- 
tract for  the  breach  of  which  (afterwards 
alleged)  the  action  is  brought.  This  Im- 
plies that  it  was  executed  by  the  defend- 
ant. The  instrument  admits  the  receipt 
of  a  consideration  of  9100,  for  which  de- 
fendant "allows"  (gives)  plaintiffs  the 
"privilege"  (option)  to  deliver  (or  not)  to 
defendant,  within  thirty  days,  500  tons  of 
wheat,  "at  [the  price  of]  one  dollar  and 
eighty  cents  per  cental. "  The  giving  of  the 
privilege  to  deliver  the  wheat  to  defend- 
ant at  a  certain  price  implies  that  he  will 
receive  it  and  pay  for  it  the  price  specified. 
The  foregoing,  I  think,  is  the  only  admis- 
sible construction  of  the  instrument  as 
pleaded.  If  it  will  not  bear  this  construc- 
tlon,Itcan  haveno  effect  as  an  agreement. 
As  a  breach  of  this  agreement.  It  Is  al- 
leged that,  within  30  days,  the  plaintiffs 
tendered  a  delivery  of  the  wheat,  and  de- 
manded payment  of  the  price,  thus  creat>- 
Ing  the  condition  upon  which  defendant's 
liability  depended;  and  that  defendant  re- 
fused to  pay  the  price.  This  shows  a 
breach  of  the  agreement,  for  which  the 
plaintiffs  were  entitled  to  such  damages 
as  proximately  resulted  therefrom. 

2.  The  grounds  of  the  special  demurrer, 
that  the  "complaint  is  ambiguous,  unin- 
telligible, and  uncertain,"  do  not  appear 
on  the  face  of  the  complaint.  The  words 
or  abbreviations  "S/87"  appear  to  have 
been  used  as  descriptive  of  the  wheat,  and 
to  require  oral  evidence  of  their  castom- 


ary  meaning  In  the  bnslneaa  of  dealing  in 
wheat;  but  such  oral  evidence  need  not  be 
stated  In  a  pleading  In  which  the  written 
agreement  is  set  out  la  beee  verba.  The 
meaning  may  be  proved  on  the  trial  for 
the  purpose  of  enabling  the  court  to  Inter- 
pret the  words.  Civil  Code,  §§  1636, 1644- 
1646;  Callahan  v.  Stanley,  57  Cal.  476.  Had 
it  appeared  on  the  face  of  the  complaint 
that,  even  with  the  aid  of  parol  evidence, 
the  words  "S/87"  as  used  were  meaning* 
less,  and  that  a  complete  contract  was  ex- 
pressed without  them,  they  might  have 
been  disregarded  as  surplusage,  (Harrison 
V.  McConnIck,(Cal.)  26  Pac.Rep.830;)  and 
certainly  a  complete  contract  is  expressed 
without  them.  But  ft  does  not  appear 
that,  read  In  the  light  of  admissible  oral 
evidence,  they  are  meaningless  or  unlntelll* 
gible.  So  read,  they  may  have  a  certain 
unambiguous  meaning  descriptive  of  the 
subject  of  the  contract.  Therefore  the 
court  could  not  see,  on  the  trial  of  the  de- 
murrer, that  those  words  were  nnlntelU- 
glble,  or  that  their  nse  rendered  the  com- 
plaint ambiguous  or  uncertain. 

8.  The  execution  of  the  contract,  and 
the  breach  thereof,  as  alleged,  are  fonnd 
as  facts.  Therefore,  the  findings  support 
the  Judgment. 

4.  The  contract,  as  set  out  In  the  com- 
plaint, being  denied.  It  appears  by  the 
statement  on  motion  for  new  trial  that, 
to  prove  the  contract,  plaintiffs  offered  la 
evidence  a  paper  on  which  was  written 
the  alleged  contract  as  pleaded.  Above 
the  manuscript,  and  on  the  same  paper, 
was  printed  matter  composed  of  what 
was  admitted  to  be  extr€u;ts  from  the 
rules  of  the  Produce  Exchange  and  Call 
Board  of  San  Francisco.  The  paper  waa 
objected  to  by  counsel  for  defendant  on 
the  ground  that  It  varied  from  the  con- 
tract as  pleaded,  the  printed  matter  not 
being  set  out  in  the  complaint.  Thereup- 
on, for  the  apparent  purpose  of  proving 
that  the  printed  matter  was  no  part  of 
the  contract,  and  that  the  contract  waa 
entirely  Independent  of  the  printed  bead- 
ing, the  plaintiff  Berry,  on  behalf  of  plain- 
tiffs, testified  to  the  circnmstances  under 
which  the  contract  was  made,  and  to 
what  he  claimed  to  have  been  all  the 
verbal  negotiations — all  that  was  said  by 
each  party — preceding  and  leading  up  to 
the  signing  of  the  written  contract,  which, 
be  said,  was  drawn  by  him  according  to 
the  verbal  understanding.  He  was  fur- 
ther permitted  to  testify,  against  the  ob- 
jection of  defendant's  counsel,  that  the 
"contract  was  drawn  independent  of  any 
connection  with  what  is  known  as  the 
•Produce  Exchange.'  •  •  •  I  was  not 
figuring  on  the  contract  on  the  board.  It 
was  business  outside.  •  •  •  i  never 
read  the  printed  matter  on  the  top  of  the 
contract.  It  had  nothing  whatever  to 
do  with  the  contract.  It  Is  the  written 
portion  of  this  piece  of  paper  that  consti- 
tutes the  entire  contract  between  myself 
and  the  defendant."  F.  J.  Bonney,  a 
witness  for  the  defendant,  testified  that 
he  was  a  farmer,  and  was  a  member  of 
the  Produce  Exchange  and  Call  Board  on 
or  about  July  15,  1S87,  and  was  somewhat 
familiar  with  the  rules  thereof,  and  that 
be  was  present  when  the  contract  In  suit 
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was  made,  and  heard  the  preliminary 
talk  between  the  parties,  but  was  not 
preseot  'when  defendant  8l);ned  the  con- 
tract. Thereupon  delenilant'a  counsel 
asked  the  wicnesB  the  tollowlnt;  questions, 
each  of  which  was  objected  to  on  the 
ground  that  the  effect  of  the  answer  there- 
to would  be  to  vary  the  written  con- 
tract: and  the  objection  to  each  question 
was  Buatulned  by  the  court,  defendant 
duly  excepting:  "Question.  Was  there 
any  reference  had  in  the  conversation  be- 
tween these  parties  to  what  was  known 
as  the  -Call  Board  Contract?'  Q.  Waa 
anything!;  said  about  the  contract  which 
was  to  be  entered  Into  between  the  par- 
ties being  Koverned  or  to  be  complied 
with  or  performed  under  the  rules  of  the 
San  Francisco  Produce  Exchange  and 
Call  Board?  Q.  Was  the  term  'board 
contract'  used  in  reference  to  the  con- 
tract proposed  to  be  executed  b.v  them  in 
regard  to  the  dealing  in  wheat  upon 
which  they  were  entering ?"  The  defend- 
ant's counsel  also  offered  in  evidence  all 
the  rules  and  regulationu  of  the  Produce 
and  Exchange  Call  Board;  but,  upon  ob- 
jection by  plaintiffs"  counsel,  th«j^  were  ex- 
cluded by  the  court.  It  appeared  that  the 
plaintiff  English,  and  UerberUing,  (in 
whose  name  the  contract  was  made.) 
were  members  of  the  exchange  board  at 
the  date  of  the  contract.  The  defendant, 
at  the  same  time,  owned  a  seat  in  the 
board,  but  was  not  then  occupying  it, 
having  leased  it  temporarily  to  another 
person.  The  plaintiff  Berry  bad  formerly 
been  a  member  of  the  board.  As  to 
whether,  under  the  facts  and  circum- 
stances disclosed  by  the  evidence,  the  con- 
tract could  properly  be  considered  a 
"board  contract, "■  and  as  to  what  extent, 
if  at  all.  It  was  governed  or  affected  by 
the  rules  and  customs  of  the  board,  the 
testimony  was  conflicting.  Without  de- 
ciding whether  the  testimony  of  Berry  on 
the  part  of  the  plaintiffs  was  properly  ad- 
mitted or  not,  1  think  after  it  was  admit- 
ted the  proffered  testimony  of  Bonney, 
and  the  rules  of  the  exchange  board  on 
the  part  of  defendant,  should  also  have 
been  admitted.  The  testimony  of  Ber- 
ry may  have  influenced  the  decision  of  the 
court  to  the  prejudice  of  the  defendant, 
and  it  does  not  appear  that  it  did  not. 
Had  the  testimony  of  Bonney  and  the 
mies  of  the  board  been  admitted,  they 
might  have  even  more  than  neutralized 
the  effect  of  Berry's  testimony.  It  was 
not  questioned  b.v  either  party  that  the 
words  "8/87"  in  the  contract  were  to  be 
interpreted  by  reference  to  the  rules  and 
customs  of  the  produce  exchange  board. 
Each  party,  withoutobjection, introduced 
expert  testimony  as  to  the  effect  of  the 
rules  on  the  meaning  of  those  words:  and 
It  Is,  at  least,  possible  that  the  contract 
may  have  been  otherwise  qualified  by 
them.  Whether  it  was  so  or  not  could 
not  have  been  determined  without  a 
knowledge  of  those  rules  and  customs, 
together  with  a  knowledge  of  the  circum- 
stances under  which  the  contract  was 
made.  After  the  plaintiffs  had  btten  per- 
mitted to  testify  as  to  those  circumstances, 
and  that  the  contract  was  Independent  of 
the  rules  of  the  board,  the  proffered  evi- 


dence on  the  part  of  the  defendant  as  to 
the  same  matters  should  have  been  ad- 
mitted. I  think  the  Judgment  and  order 
should  be  reversed,  and  u  new  trial 
granted. 

We  concur:  Belcher,  CO.;  Fitzger- 
ald, C. 

Per  Curiam.  For  the  reasons  given  la 
the  foregoing  opinion  the  Jutignient  and 
order  are  reversed,  and  a  new  trial 
granted. 

Db  Haven.  J.  I  concur  In  the  judgment 
upon  the  ground  last  discussed  in  the 
opinion  of  Commissioner  Vancukp.  Up- 
on the  other  points  I  express  no  opinion. 


to  Cal.  89> 

&OYT  T.  SELBT  8.MRLTINO  ft  LEAD  CO.  Ot 

ul.    (No.  13,072.) 

{Supreme  Court  of  California.    July  84, 1891.) 

Rbflbvix— FiXDiNOS  OF  Fact— CosPLiOTiiio  Evi- 
DExcE— Taxation  o»  Costs. 

1.  A  Judgment  in  favor  of  the  pledgee  in  an 
action  of  replevin  for  the  pled f<:e  against  him  and 
bis  bailee,  by  one  to  whom  the  latter  Iiad  sold  it, 
will  not  be  disturbed  where  the  coart  finds  that 
the  property  was  pledged  by  a  duly-authorized 
aerent  of  the  pledgeor,  and  the  eviaence  of  the 
agent's  authority  is  cunflloting. 

3.  Ttio  decision  of  u  motion  to  retaz  costs 
will  not  be  disturbed  where  the  items  appear 
proper  on  their  face,  and  the  objections  thereto 
were  heard  and  determined  upon  oouflloting  evi- 
deuce. 

Commissicmers'  decision.  Department 
1.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco*  James  G.  Ma- 
ouiufe;.  Judge, 

Action  by  A.  A.  Hoyt  against  Harris  ft 
Rhine  and  Selby  Smelting  &  Lead  Compa- 
ny for  the  posBCKsion  of  certain  bullion. 
Trial  to  the  court.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

A.  B.  Hunt,  tnd  IV.  W.  Davidson,  fop 
appellant.  P.  Ued<)y  and  F.  R.  Wblt- 
coiub,  for  respondents. 

FiTzoERAi.D.  0.  This  Is  an  action  of 
claim  and  del;  /ery,  brought  by  plaintiff 
aguinst  the  defendants,  for  the  possession 
of  230  bars  of  base  bullion,  or  its  alleged 
value,  and  damages  for  its  detention. 
The  allegations  of  the  complaint,  and  the 
averment  of  value,  are  specillcally  denied 
by  the  answer,  and  for  a  further  separata 
defense  defendants  justify  under  a  pledge. 
The  case  was  tried  liy  the  court  without  a 
jury,  and  judgment  rendered  in  the  alter- 
native in  favor  of  defendants.  The  appeal 
is  taken  from  the  judgment  and  the  order 
denying  plaintiff's  motion  for  a  new  trial. 

The  facts  necessary  to  be  stated,  in  con- 
nection with  the  points  upon  which  we 
have  rested  our  decision,  are  as  follows: 
On  the  3Uth  and  aist  days  of  October, 
1884,  the  defendants  Harris  &  Rhine, 
partners  doing  business  as  merchants  at 
Independence,  in  the  county  of  Inyo,  Cal., 
commenced  two  actions,  one  for  f3S6.64, 
and  another  for  $5^.11,  against  the 
Owens  River  Mining  &  SmeltingCompun.r, 
a  corporation  of  this  state,  having  Ita 
principal  place  of  business  in  San  Francis- 
co, and  its  smelting  works  and  mining 
property  in  Inyo  county.    That  thereafter 


Digitized  by  LjOOQ IC 


Csl.) 


GOKHAM  V.  HEIMAN. 


289 


writs  of  attachment  were  leaned  at  tbe  In- 
etance  of  Harris  &  Rbine,  and  placed  in 
tlie  hands  of  the  sherlB  of  Inyo  county, 
who  executed  the  same  by  levying  upon 
and  taking  into  his  poeaesslon,  with  oth- 
er property,  tne  bullion  In  question  as  the 
property  of  the  said  corporation.  After- 
wards, on  the  5th  day  of  November,  1884, 
one  A.  P.  Minear,  the  saperlntendent  of 
tbe  company,  and  in  charge  of  its  smelt- 
ing w<>rl<8,  mining  property,  and  business 
in  Inyo  county,  for  the  purpose  of  releas- 
ing the  bullion  and  all  the  property  of  the 
coiupany  In  said  -ounty  from  these  at- 
tachments, thereby  enabling  It  to  contin- 
ne  tbe  operation  of  its  smelting  works, 
and  tbe  working  of  its  mines,  agreed  to  de- 
liver, and  snbse<iuenTly  upon  the  release 
thereof  did  deliver,  the  bullion  In  ques- 
tion to  Harris  &  Rhine,  in  pledge  to  se- 
cure to  them  thepnymentof  a  valid  and 
nndlsputpd  debt  of  the  corporation,  with 
the  undertaking  and  agreement,  on  the 
part  of  Harris  &  Khinn,  that  they  should 
ship  tbe  bullion  to  tbe  Selby  Smelting 
&  Lead  Company,  of  San  Franrlsco.  to 
be  reduced  and  refined  by  it,  and  that 
tbey  should  cause  it  to  be  sold,  and  out  of 
tbe  proceeds  retain  the  amount  of  their 
claim,  costs  of  transportation,  'vdnciug 
and  refining,  and  pay  over  the  balance  to 
the  corporation  orltH  order.  On  the  same 
day,  in  pursuance  of  this  agreement,  they 
shipped  tbe  bullion  to  San  Francisco,  to 
the  Selby  Smelting  &  Lead  Company,  In 
whose  possession  it  was  at  the  time  this 
action  was  brought.  Tbe  plaintiff  herein, 
who  is  an  alleged  creditor  of  tbe  corpora- 
tion, clalmB  to  be  tbe  owner  and  entitled 
to  tbe  posseiwion  thereof  under  and  by 
▼irtne  of  a  bill  of  sale,  executed  to  bim  by 
■Qke  secretary  of  the  corporation  in  parsu- 
ance  of  a  resolution  adopted  at  a  meeting 
of  tbe  board  of  directors  held  on  the  IStb 
day  of  November,  1884,  authorizing  and 
directing  htm  to  uell  tbe  bullion  to  plain- 
tiff for  $2,000.  It  further  appears  that  the 
meeting  was  called  specially  for  this  pur- 

goee,  the  object  being,  as  was  testified  to 
y  the  secretary  of  the  corporation,  "  to 
protect  Mr.  Hoyt  against  certain  credit- 
ors," and  "to  turn  the  bullion  over  to  Mr. 
Hoyt  so  as  to  prevent  creditors  from 
getting  it,  and  that  he  sntisequentiy  un- 
derstood that  Harris  &  Khlne  were  tbe 
creditors  referred  to."  The  corporation 
was  organized  under  the  lawsof  tbisstate 
for  the  purpose  of  carrying  on  a  mining 
and  smelting  business  in  Inyo  county.  A. 
P.  Minear  was  the  superintendent  of  the 
company,  and  intrusted  with  tbe  man- 
agement of  its  business  in  that  county, 
which  is  distant  about  500  miles  from  San 
Francisco.  It  is  contended  that  Minear, 
as  snpertntendent  of  the  company,  bad 
no  power  or  authority  to  pledge  the  prop- 
erty in  question,  and  that  the  agreement 
in  relation  thereto  between  Minear  and 
Harris  &  Rhine  was  not  binding  on  the 
corporation.  The  conrt  in  its  decision 
found  timt  the  Owens  River  Mining  & 
Smelting  Company,  acting  by  and  through 
its  dniy-authorized  agent,  A.  P.  Minear, 
entererl  into  the  agreement  referred  to 
with  Harris  &  Rhine,  and  in  pursuance 
thereof,  acting  by  and  through  said  agent, 
delivered  said  property  to  tbem,  In  pledge 
v.27p.no.6— 19 


for  the  purposes  stated  In  the  agreement. 
As  tbe  evidence  upon  this  point  is  sub 
stantially  conflicting,  the  finding,  under 
the  well-establlBhed  rule  of  this  conrt  as 
to  conflict,  will  not  be  disturbed  on  thci 
ground  of  the  Insutflclency  of  the  evidence 
to  Justify  it.  The  conclusion  here  reached 
renders  it  unnecessary  to  notice  the  ques- 
tion Involving  the  validity  of  the  sale  of 
the  bullion  to  plaintiff,  further  than  to 
say  that  tbe  court  below  found  adverse- 
ly to  plaintiff,  and  that  there  was  evi- 
dence to  support  the  finding. 

In  relation  to  the  motion  ofplaintitfto  re- 
tax  the  bill  ol  costs  filed  by  the  defendants 
herein,  and  which  was  denied  by  the  court, 
it  is  sufficient  to  say  that  upon  its  face  the 
items  of  costs  and  disbursements  charged 
appear  to  be  proper,  and,  as  the  objec- 
tions thereto  were  heard  and  decided  by 
tbe  court  in  favor  of  respondents,  upon 
evidence  which  was  substantially  con- 
flicting, we  are  of  tbe  opinion  that  the 
court  properly  exercised  its  Judicial  dis- 
cretion in  denying  the  motion.  We  there- 
fore recommend  that  the  judgmentand or- 
der appealed  from  be  afilrmed. 

Weconcnr :   Bblcbeb,  C.  C.  ;  VANCLiEr,  0. 

PicR  Curiam.  For  tbe  reasons  given  in 
the  forgoing  opinion  tbe  Judgment  and 
order  appealed  from  are  afilrmed. 


to  Cal.  M 

OoRHAif  et  aJ.  V.  Heiman  et  &L,  (Snell 
Gt  al..  Interveners.  Two  cases.  Nos.  12,- 
958,  13,333.)  * 

(Supreme  court  of  CaHfomia.  July  H,  1891.) 
KiNiKa  Brokebs  —  Commissions  —  Statdtb  or 

FbADOS  — AOBXIMBNTS    B«.ATIlie    TO    BaLS    OF 

Land. 

1.  An  agreement  was  made  between  two 
brokers  and  the  owner  for  an  equal  division  of 
the  commiasions  received  upon  the aale  of  amine. 
Afterwards  one  of  them  secretly  made  an  agree- 
ment with  a  third  broker,  by  which  the  latter 
was  to  receive  all  of  a  10  per  cent,  commission 
on  tbe  purchase  price  fixed  Dy  tbe  owner,  and  the 
former  to  have  all  the  mine  sold  for  above  that 
price.  Held,  that  the  first  broker  was  entitled 
to  one-half  of  the  entire  amount  realized  above 
the  price  fixed  by  the  owner. 

2.  Where  the  purchase  money  of  a  mine  was 
payable  in  installments,  and  broker's  commis- 
sions were  to  be  deducted  from  each  installment 
as  paid,  it  Is  error  to  render  Judgment  for  the 
full  amount  of  commissiona  before  all  of  the 
installments  bave  been  paid. 

S.  Where  tbe  court  finds  that  the  owner  of  a 
mine  agreed  with  two  brokers  to  sell  it  on  oom- 
missioDs  to  be  shared  between  them,  and  that  a 
direction  by  the  owner  to  the  buyer  to  pay  all 
the  commissions  to  one  of  them  was  for  the  bene- 
fit of  the  other,  it  Is  immaterial  that  tlie  court 
made  no  flndii^  upon  allegationa  of  a  partner- 
ship between  the  brokers,  and  of  fraudulent  col- 
lusion between  the  owner  and  the  broker  in  so 
direoUng  the  payment  of  oommissions. 

4.  Civil  Code  Cal.  %  lOM,  subd.  6,  requir- 
ing agreements  employing  an  agent  or  broker  to 
buy  or  sell  real  estate  for  compensation  or  com- 
mission to  be  in  writing,  does  not  apply  to  con- 
tracts between  brokers  to  co-operate  in  maidng 
sales  for  a  share  of  the  commissions. 

Appeal  from  superior  conrt,  city  and 
county  of  San  Francisco;  William  T. 
Wallace,  Judge. 

Action  in  chancery  by  Gorham  &  Rank 
against  Helman  &  Hamilton.  Suell  an^ 
othnrs   intervened.    Trial   to   the  courU 

^  Rehearing  denied. 
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Decrees  for  plaintiffs  and  interveners. 
Plaintiffs  appeal  from  the  decree  in  favor 
«f  interveners,  and  defendants  appeal 
from  botb  decrees.    Reversed. 

Cynl  V.  Grey,  W.  S.  Goodibllow,  L.  F. 
Dunaiid,  and  Cahaiitsa,  WinanaSt  Belknap, 
for  appellants.  Royce  A'  Cummings,  for  re- 
apondents.  Bishop  &  Watt,  for  Interven- 
ers. 

Bratty,  C.  J.  Tbts  is  a  snit  In  equity 
arising  out  of  a  controversy  between  sev- 
eralupposingclaimantatoa  sum  of  money 
in  the  hands  of  the  London  &  iSan  Francis- 
co Bank.  There  are  two  appeals  in  the 
case,— the  first,  No.  12,958,  being  an  appeal 
by  plaintiffs  rrotn  a  part  of  the  judgment 
In  favor  of  the  interveners;  and  the  sec- 
ond. No.  13,333,  being  an  appeal  by  the  de- 
fendants Heimaii  &  Hamilton  from  the 
whole  Judgment,  which  was  in  favor  of 
the  plaintiffs  and  the  interveners.  The 
two  appeals  have  been  argued  and  sub- 
mitted, and  may  be  conveniently  consid- 
ered  together. 

The  controversy  arose  upon  the  follow- 
ing state  of  facts:  In  January,  1SS6,  and 
prior  thereto,  John  Bathgeb  and  brother 
were  owners  of  a  valuable  mine  in  Cala- 
veras  county,  known  as  the  "Cordova 
Mine,"  which  they  were  willing  to  sell  for 
(150,000,  less  10  per  rent,  commission,  to 
any  broker  who  might  effect  a  sale  for 
them  at  that  figure.  The  plaintiffs,  Gor- 
bam  &  Rank,  were  partners  in  the  business 
of  selling  mines  and  other  real  estate  on 
commission,  and  had  been  in  conimunica- 
tiou  with  the  Ratbgebs,  endeavoring  to 
secure  written  authority  to  make  sale  of 
their  mine.  The  interveners,  Snell  and 
others,  partners  In  the  same  business,  had 
likewise  been  endeavoring  to  secure  such 
authority  from  the  Ratligebs,  but  neither 
had  succeeded.  The  matter  being  in  this 
eituation,  plaintiffs  and  interreneis.  each 
without  the  knowledge  ot  the  other, 
t>rought  the  Cordova  mine  to  the  atten- 
tion of  the  defendants,  Heiman  &  Hamil- 
ton, who  also  were  engaged  as  partners 
in  selling  mines  on  comniisslon,  and  who, 
by  reason  of  certain  business  connections, 
had  unusual  facilities  for  disposing  of  such 
properties  in  the  London  market.  The  re- 
sult was  that  defendants  Heiman  &  Ham- 
ilton, without  the  knowledge  of  the  inter- 
veners, entered  Into  an  oral  agreement 
with  the  plaintiffs,  to  the  effect  that  they 
would  unite  with  them  In  obtaining  writ- 
ten authority  from  the  Rathgebs  to  make 
the  sale,  that  they  would  co-operate  In 
effecting  it,  and  divide  the  commissions 
equally.  At  the  same  time,  without  the 
knowledge  of  the  plaintiffs,  the  defendants 
entered  into  another  oral  agreement,  with 
the  interveners,  that  they  would  unite 
with  them  In  obtaining  written  authority 
from  the, Rathgebs,  and,  in  making  the 
sale,  the  interveners  to  take  the  whole  of 
the  10  per  cent,  commissions,  and  the  de- 
fendants to  have  what  they  could  get 
over  and  above  8150,000,  the  price  asked 
for  the  mine  by  the  owner._  In  pursuance 
of  these  agreements,  the  intervenets  fur- 
nished the  defendants  with  the  written  re- 
port of  an  expert,  and  other  valuable  in- 
formation the.y  bad  concerning  the  mine, 
and  gave  the  defendant  Hamilton  a  letter 


uf  introduction  to  the  owners,  upon  the 
understanding  that  he  should  visit  them 
at  the  mine,  for  the  purpose  of  procuring 
their  written  authority  to  sell.  Shortly 
tliereafter  Hamilton  did  visit  the  mine, 
but  he  went  in  company  with  the  plaintiff 
Rank,  by  whom  be  was  introduced  to  the 
owners,  and  assisted  in  making  measure- 
ments of  the  workings,  taking  photo- 
graphs, etc.  He  did  not  inform  the  Ratb- 
gebs of  his  connection  with  the  in  terven- 
ers.  noT,  it  would  seem,  did  be  make  any 
use  ot  their  letter  of  introduction.  The  re- 
sult of  his  and  Rank's  visit  to  the  mine 
was  that  the  owners  concluded  to  confide 
the  business  of  making  the  sale  to  tbo 
plaintiffs  and  defendants  Heiman  &  Ham- 
ilton, and  to  give  them  exclusive  control 
of  the  property  for  a  limited  time.  It 
seems  to  have  been  understood  that  Ham- 
ilton was  to  proceed  to  London  for  the 
purpose  of  effecting  the  sale  there;  and  tor 
the  purpose  of  facilitating  his  operations, 
and  at  the  same  time  protecting  the  own- 
ers, It  was  decided  to  put  the  transaction 
in  the  form  of  a  grant  of  the  mine  to  Ham- 
ilton, the  deed  to  be  deposited  in  escrow 
with  a  San  Francisco  bank,  under  instruc- 
tions to  deliver  it  to  bim  upon  payment 
of  £30.000,  less  10  per  cent.  A  written 
memorandum  to  this  effect  was  made  at 
the  mine  in  January,  1886,  and  afterwards, 
In  March,  1886,  a  deed,  granting  the  mine 
to  Hamilton,  was  deposited,  with  Instruc- 
tions tor  its  delivery,  in  a  bank  at  San 
Francisco.  Meantime  Hamilton  had  pro- 
ceeded to  London,  where  he  effected  a  sale 
of  the  property  for  £40,000,  to  be  paid  In 
Installments  extending  over  a  period  ot  18 
months.  For  the  purpose,  apparently,  of 
conforming  to  the  terms  oi  this  sale,  the 
Rathgebs  executed  another  conveyance  ot 
the  mine  directly  to  the  English  purchaser, 
and  deposited  it  with  the  London  &  San 
Francisco  Bank,  under  written  instruc- 
tions for  its  delivery  to  the  grantee,  upon 
the  payment  of  £30.000  in  certain  install- 
ments, 10  per  cent,  of  each  installment,  as 
paid,  to  be  placed  to  the  credit  of  the  de- 
fendant Helmnn.  But,  although  this  was 
Che  form  by  which  written  authority  to 
make  the  sale  was  given,  it  whs  under- 
stood and  intended  by  the  Rathgebs,  and 
by  Hamilton  and  Rank, — the  four  parties 
who  participated  In  the  negotiations  pre- 
ceding the  agreement, — that  the  direction 
to  the  bank  to  pay  the  10  per  cent,  of  the 
£30,000  to  Heiman  was  for  the  equal  ben- 
efit of  the  plaintiffs  and  defendants;  that 
is  to  say,  Gorham  &  Rank,  as  copartners, 
were  to  have  one-half,  and  Heiman  & 
Hamilton  the  other  half,  of  said  commis- 
sions. The  defendants  Heiman  &  Hamil- 
ton, however,  seem  to  have  determined  at 
this  stage  of  the  proceeding  to  repudiate 
the  claim  of  the  plalntlttBto  any  share  in 
the  commissons,  aB  well  as  their  agree- 
ment with  the  intervenera  that  they 
should  have  the  whole  thereof;  tor  they 
concealed  the  tact  that  a  sale  had  been 
made,  and,  even  after  Heiman  had  drawn 
and  appropriated  10  percent,  of  the  first 
£5.000,  he  responded  to  the  Inquiries  of 
plaintiffs  and  interveners  by  a  denial  u{ 
the  sale.  Before  the  second  Installment  of 
£5,000  was  paid,  the  plaintiffs,  having  dis- 
covered the  truth,  commenced  this  action, 
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maklnir  Heiman  ft  Haranton  and  the 
Rath^bB  defendants.  Afterwards,  by  or- 
der of  the  court,  the  bank  was  made  a  de- 
fendant; bnt,  harlDg  no  interest  in  the 
controversy  beyond  that  of  a  mere  stake- 
bolder,  its  pleadings  need  not  be  consid- 
ered. The  Ratbgebs  also  are  practically 
out  of  the  case.  The  plaintiffs  allege 
against  them  certain  acts  of  collusion  with 
B  elm  an  &  Hamilton,  which  they  deny, 
and  tbelr  denial  is  sustained  by  the  find- 
ings of  the  conrt.  For  the  rest,  it  is  suffi- 
cient to  say  that  in  their  answers  to  the 
complaints  of  plaintiffs  and  of  the  inter- 
veners the  Ratbgebs  sustain  the  allega- 
tions of  the  plaintltfti,  and  deny  those  of 
the  interveners,  so  far  as  they  are  brought 
in  relation  to  the  controversy.  It  will  be 
understood,  therefore,  that,  In  speaking 
of  the  defend  ants  hereafter  in  this  opinion, 
Heiman  &  Hamilton  alone  are  intended. 

The  plaintiffs  in  tbcdr  amended  com- 
plaint allege  that  on  or  about  the  18th  of 
January,  1K86,  they  and  the  defendants  as- 
sociated themselves  together  as  copart- 
ners, under  an  oral  agreement  to  deal  in 
mining  properties,  and  divide  the  profits 
equally.  That  In  pursuance  of  said  agree- 
ment they  informed  defendants  about  the 
Cordova  mine,  and  that  the  o-wners  had 
orally  agreed  to  give  them,  and  such 
others  as  they  chose  to  associate  with 
them,  a  written  contract  to  pay  a  com- 
mission, provided  they  procured  a  pur- 
chaser for  said  mine  at  $150,000  or  more. 
That  it  was  then  and  there  agreed  that 
Hamilton  and  Bank  should  examine  the 
mine  and  if  Hamilton  was  satisfied  there- 
with, and  satisfactory  terms  could  be  made 
with  the  owners,  Heiman  should  advance 
the  money  to  defray  Hamilton's  expenses 
in  going  to  London  and  making  the  sale. 
That  Rank  and  Hamilton  went  to  Calar 
veras  county,exam1ned,  mapped,  and  pho- 
tographed the  mine.  That  the  owners 
then  and  there  orally  agreed  to  pay  them 
aud  their  associates  10  per  cent,  commis- 
alons,  provided  they  made  a  sale  in  three 
months  at  flSO.OOO  or  over,  and  that  said 
agreement  should  be  reduced  towritintr  in 
San  Francisco,  and  executed  in  the  pres- 
ence of  Gorham  and  Heiman.  That  after- 
wards John  Bathgeb  came  to  San  Fran- 
cisco, and,  conniving  with  defendants  to 
deceive  and  defraud  plaintiffs,  executed 
writings  empowering  defendants  to  sell 
the  mine  and  receive  the  proceeds.  That 
Hamilton  sold  the  mine  to  an  English  cor- 
poration for  £40,000,  to  be  paid  as  follows: 
£  5,000 August  31,  ISSn 

6,000 B  moDtha  thereafter, 

6,000 «       "  " 

6,000 9       "  " 

5,000 18       •  " 

6,000 15       •  •  and 

10,000 18       "  " 

—Each  of  the  deferred  payments  to  bear 
Interest  at  the  rate  of  7  per  cent,  ppr  an- 
num. That  on  August  31et  the  Ratbgebs 
executed  deeds  of  the  mine,  and  deposited 
them  in  the  London  &  San  Francisco 
Bank,  with  Instrnctions  to  deliver  them 
to  the  purchaser  upon  paymentof  the  pur- 
chase price;  and,  tor  the  purpose  of  de- 
frauding plaintiffs  out  of  their  share  of  the 
commissions,  instructed  the  bank  to  pay 
the  cummissiona  to  Heiman.    That  the 
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first  payment  was  made  August  81, 18S6, 
and  10  per  cent,  thereof,  amounting  to 
92,418.12,  paid  to  and  appropriated  by 
Heiman,  to  the  exclusion  of  plaintiffs. 
Upon  these  allegations,  in  substance,  the 
plaintiffs  prayed— F/rst,  that  the  defend- 
ants be  required  to  bring  in  the  papers  de- 
posited in  the  bank,  to  the  end  that  they 
might  be  properly  reformed  so  as  to  pre- 
serve the  rights  of  the  plaintiffs;  second, 
that  Heiman  &  Hamilton  be  required  to 
account  for  and  pay  to  them  one-half  of 
the  commissions  received;  third,  that  the 
bank  be  made  a  party ;  Sftb,  for  an  in- 
Juuctlon  against  payment  by  the  bank  to 
Heiman  &  Hamilton  pendente  lite;  siitb, 
tor  costs  and  general  relief.  To  this  com- 
plaint Heiman  &  Hamilton  each  inter- 
posed a  general  demurrer  for  want  of 
facts,  which  being  overruled,  they  au- 
swered  separately,  denying  all  the  mate- 
rial allegations  of  the  complaint,  except 
the  sale  of  the  mine  and  its  terms,  and  al- 
leging anexclusivecontractbetween  them- 
selves and  the  Ratbgebs  for  its  sale  and 
the  payment  of  the  com  missions.  After- 
wards a  supplemental  complaint  was 
filed,  alleging  the  payment  to  the  bank  of 
two  additional  installments  of  the  pur- 
chase price  of  the  mine,  and  the  receipt 
and  appropriation  by  Heiman  of  10  per 
cent,  of  the  second  installment,  all  of 
which  was  admitted  by  the  several  de- 
fendants to  be  true.  Afterwards  the  in- 
terveners were  permitted  to  file  their  com- 
plaint in  intervention,  wherein  they  al 
leged  that  in  November,  1885,  they  associ- 
ated themselves  as  copartners,  under  an 
oral  agreement  to  deal  in  mining  proper- 
ties, and  divide  the  profits.  That  there- 
after they  were  engaged  in  negotiating  a 
sale  of  the  Rachgebs'  mines,  and  white  so 
engaged  were  informed  by  Heiman  & 
Hamilton  of  the  facilities  they  claimed  tu 
have  for  selling  mines  in  London.  That 
they  thereupon  informed  defendants  of 
their  attempts  to  sell  the  Bathgebs'  mine, 
and  that  they  were  to  receive  10  per  cent. 
of  the  selling  price,  which  must  not  be  less 
than  $150,000.  That  defendants  offered  to 
aid  them  in  negotiating  a  sale,  and  they 
"then  and  there  agreed  that  said  Snell 
and  his  associates  would  place  said  prop- 
erty in  the  hands  of  said  Hamilton  &  Hei- 
man for  sale;"  defendants  to  receive  for 
their  compensation  In  making  the  sale  the 
excess  which  might  be  obtained  over  flSO.- 
OOO, and  the  interveners  to  receive  the  10 
per  cent.  That  in  pursuance  of  this  agree- 
ment the  interveners  delivered  to  the  de- 
fendants a  written  report  and  diagram  of 
the  property,  supplied  other  information, 
and  thereafter  continued  to  render  all  pos- 
sible aid  to  defendants  in  making  a  sale. 
That  afterwards  a  sale  was  made  as  al- 
leged in  the  complaint.  That  John  Bath- 
geb was  well  informed  of  all  the  facts,  and 
well  understood  that  interveners  were  to 
recelvettae  commisBlons  on  the  sale.  That 
after  the  sale  said  Hamilton  induced  John 
RathKeb  to  order  the  commissions  to  be 
paid  to  him.  That  they  refuse  to  pay  any 
part  thereof  to  the  interveners,  though 
demanded,  etc.  Wherefore  interveners 
pray — First,  that  the  bank  be  directed  to 
pay  them  such  sums  as  may  be  found  tn 
be  due,  etc.;  eecoad,  that   Hamilton  A 
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Helman  be  ordered  to  pay  them  the  Buina 
they  have  received ;  and,  tblnl,  for  general 
relief.  To  this  complaint  In  intervention 
the  plalntiffa  and  the  Kathgebs  Interposed 
demurrers,  which  were  overruled;  where- 
upon they  answered,  denying  all  the  mate- 
rial allegations  contained  therein.  The 
defendants  Helman  &  Hamilton  answered 
by  similar  denials  without  having  de> 
mnrred. 

Upon  these  pleadings  the  cause  was 
tried  by  the  superior  court  without  a  jury, 
and  the  facts  found  substantially  as  set 
out  in  tbj  beginning  of  this  opinion,  from 
which  It  was  concluded  as  follows:  "As 
against  the  defendants,  the  plaintiffs  are 
entitled  to  one-hall  of  the  sum  on  deposit 
in  the  London  &  San  Francisco  Bank, 
Limited,  as  the  commissions;  as  against 
the  defendants,  the  interveners  are  enti- 
tled to  the  whole  of  said  commlRsions;  as 
between  the  plaintiffs,  the  Interveners, 
and  the  defendant  London  &  San  Francis- 
no  Banl^,  Limited,  the  plaintiffs  are  enti- 
tled to  one-third,  and  the  interveners  to 
two-thirds,  of  the  sum  on  deposit  in  said 
bank.  Defendants  Hamilton  &  Helman 
to  pay  the  costs."  The  following  judg* 
ment,  omitting  formal  recitals,  was  at 
the  same  date  signed  and  filed  by  the 
iudge,  together  with  the  findings,  and  was 
afterwards  duly  entered:  "Now,  there- 
fore, in  accordance  with  law  and  decisions 
and  findings  aforesaid,  it  is  ordered,  a(\- 
judged,  and  decreed  that  the  plaintiffs,  C. 
L.  Gorhara  and  J.  B.  Kank,  do  have  and 
recover  of  and  from  the  defendants  C.  A. 
Hamilton  and  Joseph  Heiraan  the  sam  of 
^eveu  thousand  two  hundred  and  seventy- 
five  dollars,  with  interest  at  seven  per 
cent,  per  annum  from  the  Slst  day  of  Au- 
gust, A.  D.  1886,  and  for  their  costs,  taxed 
at  the  sum  of ,  And  It  is  farther  or- 
dered, adjudged,  and  decreed  that  the  in- 
terveners, Henry  Sneli,  W.  E.  Griswold, 
James  McMehan,  and  S.  W.  Howland,  do 
have  nnd  recover  of  and  from  the  defend- 
ants C.  A.  Hamilton  and  Joseph  Hniman 
the  sum  of  fourteen  thousand  five  hundred 
and  fifty  dollars,  ($14,550,)  with  Interest 
thereon  from  the  81st  day  of  August,  A. 
D.  1886,  and  their  costs  of  this  action, 
taxed  at  the  sum  of .  And  It  is  fur- 
ther ordered,  adjudged,  and  decreed  that 
the  defendant  London  &  San  Francisco 
Bank,  Limited,  do  pay  over  and  deliver 
to  the  plaintiffs  and  Interveners,  above 
named,  all  funds  received  and  held  by  it  as 
commissions  on  the  sale  of  the  so-called 
Rathgeb  or  Cordova  mine,  or  held  by  It 
to  the  credit  or  order  of  the  defendants  C. 
A.  Hamilton  and  Joseph  Helman,  or 
either  of  them,  and  all  moneys  received  by 
it  from  the  Union  Gold  Company,  Limited, 
or  from  John  Bathgeb,  Sr.,  and  Hans 
Rathgeb,  or  either  of  them,  to  the  credit 
of  said  defendants  C.  A.  Hamilton  and 
Joseph  Helman,  or  either  of  them,  to  the 
extent  of  the  judgments  in  favor  of  the 
plaintiffs  and  interveners  herein  ordered. 
In  the  proportions  following,  viz.,  one- 
third  of  such  funds  to  the  plnintitfH.  and 
two-thirds  thereof  to  the  interveners. 
Done  in  open  court  this  25th  day  of  May, 
A.  D.  18S8." 

We  will  first  consider  the  appeal  of  the 

efendunf  8  from  this  Judgment. 


1.  They  contend  that  the  superior  ronrt 
erred  in  overruling  their  demurrers  to  the 
complaint  of  the  plaintiffs,  because  the 
oral  agreement  to  form  a  copartnership 
to  deal  in  mining  properties  therein  al- 
leged was  void.  But,  reading  the  whole 
complaint  togetber,itisapparent  thatthe 
contract  alleged  was  merely  to  buy  ana 
sell  as  brokers,  and  there  is  no  statute  of 
frauds  requiring  such  contracts  to  be  In 
writing.  Besides,  there  is  enough  in  the 
complaint  to  show  a  cause  of  action 
against  the  appellants,  independent  of  the 
contract  of  partnership.  It  shows  an 
agreement  to  co-operate  in  obtaining  au- 
thority to  sell,  and  in  selling,  a  mine  for  an 
equal  share  of  the  commissions.  It  shows 
thatthe  agreement  was  acted  upon.  It 
shows  performance  on  the  part  of  plain* 
tiffs,  collection  of  the  commissions  by  ap- 
pellants, and  relusal  to  divide.  Certainly 
this  establishes  a  cause  of  action  if  the 
agreement  was  valid,  and  we  know  of  no 
ground  upon  which  it  can  be  held  invalid. 
Counsel  seem  to  rely  on  section  1624,  Civil 
Code,  subd.  6.  But,  clearly,  that  provis- 
ion was  only  designed  to  protect  owners 
of  real  estate  against  unfounded  claims  of 
brokers.  It  does  not  extend  to  agree- 
ments between  brokers  to  co-operate  in 
making  sales  for  a  share  of  the  commis- 
sions. It  may  be,  as  counsel  argue,  that 
the  allowance  of  such  claims  as  plaintiffs 
and  interveners  makein  this  action,  unsup- 
ported as  they  are  by  any  written  evi- 
dence of  the  contract,  opens  the  doors  to 
frauds  of  as  gross  a  nature  as  were  ever 
perpetrated  by  real-estate  brokers,  under 
pretense  of  oral  employment  by  the  own- 
ers to  make  sales;  but, If  so, the  evil  is  one 
which  the  legislature  alone  can  remedy. 
It  might  be  as  plausibly  argued  that  con- 
tracts should  generally  be  held  void  if  not 
in  writing,  but  the  law  is  otherwise.  Id. 
§  1622.  The  court  did  not  err  in  overruling 
the  demurrers. 

2.  The  objections  to  the  sufficiency  of 
the  complaint  In  intervention  urged  in  the 
argument  are  better  founded,  and  will  be 
referred  to  hereafter,  but  for  the  present 
it  is  sufBclenc  to  say  that  defendants  did 
not  demur  to  the  complaint  in  interven- 
tion. 

3.  It  is  no  objection  to  the  sufficiency  of 
the  findings  that  they  do  not  respond  to 
the  allegaclon  of  a  partnership  between 
plaintiff  and  defendants.  As  we  have 
seen,'thnt  allegation  is  wholly  Immaterial. 
We  think  the  findings  do  clearly  and  sufD- 
ciently  show  that  It  was  understood  and 
intended  by  the  Rathgebs  that  plaintiffs 
were  to  have  a  share  in  the  business  of 
selling  the  mine,  Hnd  an  equal  share  of  the 
commissions;  that  the  direction  to  pay 
the  commissions  to  Helman  was  for  the 
benefit  of  all  these  parties;  nnd  that  Hel- 
man was  thereby  constituted  the  agent 
and  trustee  of  plaintiffs  in  the  collection 
of  their  share  of  the  commissions. 

4.  Such  being  the  case,  tlie  allegation 
that  the  Rathgebs  colluded  with  defend- 
ants to  defraud  the  plaintiffs  becomes  im- 
material, and  the  failure  to  find  this  alle> 
gation  true  does  not  affect  their  right  to 
recover. 

5.  The  findings  in  favor  of  the  interveners 
are  certainly  rather  meager,  but  they  come 
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folly  ap  to  tbe  atlegationa  of  their  com- 
plaint,  ao  that  the  particular  objection 
made  to  them  goes  rather  to  the  com- 

ftlolot  than  to  the  findings  thenmelTes. 
n  setting  out  their  agreenient  with  de^ 
fendantB,  iaterveners  allege  that  tliey 
agreed  "to  place  said  property  in  the 
hands  ot  Helinan  and  Hamilton  lor  sale, " 
but  they  nowhere  allege  compliance  with 
this  stipulation,  or  anything  equivalent 
to  it,  or  excnse  for  non-compliance.  Their 
complaint  was,  in  this  reMpnct,  extremely 
tanlty ;  bnt  the  court,  In  the  absence  of  a 
demurrer,  seems  tn  have  treated  the  alle- 
gation quoted  as  the  equivalent  of  an  al- 
legation that  interveners  agreed  to  fur- 
nish Ueiman  &  Hamilton  with  such  infor- 
roation  as  they  possessed  concemlnK  the 
mine,  introduce  them  to  the  owners,  and, 
when  the  mine  should  l>e  placed  in  their 
hands,  to  assist  In  making  a  sale.  This, 
in  substance,  is  all  they  are  found  to  have 
done,  and  this,  no  doubt,  if  such  was  the 
agreement,  was  a  sufficient  consideration 
lor  an  agreement  by  defendants  tu  allow 
them  ail  the  commissions  on  the  price  de- 
manded by  the  owners.  But  the  allega- 
Uous  of  the  complaint  in  Intervention  as 
to  these  matters  are  too  loose  and  vague 
to  deserve  commendation,  and  the  find- 
ings are  necessarily  like  the  pleadings.  It 
is  not  necessary,  however,  to  decide  wheth- 
er these  deficiencies  would  necessitate  a  re- 
versal ot  the  Judgment,  since  there  Is  an- 
other ground  upon  which  we  areconvlnced 
It  must  be  reversed ;  and.  when  the  cause 
Is  remanded,  the  Intervei. era  will  have  an 
opportunity  of  amending  their  complaint 
RO  as  to  show  precisely  what  they  stipu- 
lated to  do,  and  their  compliance  with 
their  stipulations,  or  their  excuse  for  any 
(allnre  to  comply. 

6.  The  defendants  make  the  point  that 
the  findings  do  not  support  the  Judgment, 
and  in  this  respect  we  think  their  conten- 
tion must  be  sustained.  There  is  nothing 
in  the  pleadings  or  the  findings  tu  show 
that  anything  more  than  the  three  first 
Installments  of  the  price  of  the  mine, 
amonnting  to  £15,000,  has  been  paid  by 
the  English  purchaser,  and  it  dearly  ap- 
pears that,  ander  the  contract  with  the 
Rathgebs,  Heiman  &  Hamilton  were  only 
to  receive  for  commissions  10  per  cent. 
of  the  amount  actually  paid  Into  the 
bank.  But  the  Judgment  against  them 
tn  favor  of  the  Interveners  is  for  10  per 
cent,  ot  £30,000,  and  In  favor  of  plaintiffs 
for  half  that  sum :  in  other  words,  there 
are  Judgments  against  them  for  commis- 
sions which,  so  far  as  the  record  shows, 
they  have  never  received,  and  may  never 
become  entitled  to.  For  this  error  the 
Judgment  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

For  the  purpose  of  such  further  proceed- 
ings. It  is  necessary  that  the  superior 
coart  should  be  advised  of  onr  views  re- 
specting the  controversy  between  plaln- 
tltfs  and  Interveners  as  to  the  proportion 
ot  the  fund  In  the  hands  of  the  bank  to 
which  they  are  respectively  entitled.  The 
plaintiffs  contend.  In  support  of  their  ap- 
peal, that  the  superior  court  erred  in  di- 
recting payment  to  them  ot  only  one-third 
ofsaid  fund, and  wethink  theyare  rlsht  in 
this  contention.    It  may  be  that  defend- 


ants hare  become  personally  liable  to  tho 
Interveners  for  an  amount  equal  to  the 
whole  of  the  10  per  cent,  commissions  on 
£80,000,  and  that,  as  against  the  defend- 
ants,  the  Interveners  would  he  entitled  to 
the  entlrefund.  But  if  one-half  of  the  fund 
has  always  belonged  to  the  plaintiffs.  It 
cannot  be  taken  away  from  them,  and 
given  to  a  party  to  whom  the  defendants, 
without  right  or  authority,  agreed  to  give 
it.  According  to  the  findings,  the  defend- 
ajits,  t>etore  obtaining  any  authority  from 
the  mine-owners,  agreed  to  give  the  in- 
terveners the  entire  amount  of  the  com- 
missions. This,  as  we  say,  may  have  re- 
sulted in  a  personal  liability  to  that 
amount,  but  the  right  of  the  Interveners 
to  share  in  the  specific  fund  is  dependent 
upon  the  right  of  the  defendants,  and  can 
by  no  possibility  exceed  it.  Now,  this 
fnnd  was  created  by  the  act  ot  the  mine- 
owners,  and  belongs  to  those  for  whose 
benefit  they  designed  It.  They  had  a  right 
to  select  their  agents  for  the  sale  of  the 
mine,  and  they  selected,  not  the  defend- 
antsonly,  but  the  plaintiffs  and  the  defend- 
ants, and  they  agreed  with  the  plaintiffs 
that  they  should  have  one-halt  of  the  com- 
missions. By  virtue  ot  this  agreement, 
one-hair  of  the  commissions  became  the 
property  ot  the  plaintiffs,  and  the  defend- 
ants had  no  power  to  dispose  ot  it.  The 
mere  tact  that  Heiman  wasempowered  to 
draw  the  whole  ot  the  commissions  con- 
ferred upon  defendants  no  property  in  the 
share  of  the  plaintiffs.  It  simply  consti- 
tuted Heiman  their  trustee  to  receive  and 
pay  over  the  money  to  them.  For  these 
reasons  the  part  ol  the  decree  appealed 
from  by  the  plalntlRs  must  be  reversed. 

It  remains  to  be  decided  what  further 
proceedings  in  the  superior  court  are  nec- 
essary for  determining  and  enforcing  the 
rights  of  the  parties.  As  to  the  plaintiffs, 
there  Hcems  to  be  no  necepslty  for  a  new 
trial  of  the  Issues  upon  which  their,  right 
to  recover  from  defendants  one-half  of  the 
commissions  depends,  but,  tor  the  purpose 
of  determining  the  amount  to  which  they 
are  entitled,  It  will  be  necessary,  by  sup- 
plemental complaint  and  additional  find- 
ings, to  ascertain  the  amount  paid  by  the 
pnrchaKer  of  the  mine,  for  upon  that  de- 
pends the  amount  ot  commissions  earned. 
As  to  the  Interveners,  they  should  be  al- 
lowed to  amend  their  complaint,  and  as 
between  them  and  plaintiffs  and  defend- 
ants tnere  should  be  a  new  trial.  If  they 
again  recover,  the  funds  in  the  hands  of 
the  bank  should  be  equally  divided  and 
applied  in  satisfaction  ot  the  respective 
Judgments  in  favor  ot  plaintiffs  and  inter- 
veners. If  the  Interveners  fall  to  recover, 
the  fnnd  In  the  bank  snould  be  applied,  ns 
far  as  necessary,  In  satisfaction  of  the 
Judgment  In  favor  of  the  plaintiffs.  The 
Jndgment  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  tlie  superior 
court  to  proceed  In  accordance  with  the 
views  herein  expressed. 

We  concur:  Paterson,  J. ;  Ds  Havrn, 
J.;  Qaeouttb,  J. ;  Sharfstbin,  J. 

Harrison,  J.,  deeming  himself  disqoall- 
fled,  did  not  participate  in  the  above  d^ 
cislon. 
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La  Grille  et  a/,  v.  Mallard.    (No.  14,189.) 

(Supreme  Court  <ff  CaUfomia.   July  26, 1891.) 

llBORl.NIO'8  LlBN— COMPLAIKT  —  ReVIBW  OK  AF- 
PBAL. 

1.  A  complaint  alleging  that  plaintiffs,  In  ac- 
-cordance  with  a  contract  made  by  them  as  orig- 
inal contractors  with  defendant,  papered  and 
decorated  several  rooms  in  a  dwelling-house  of 
tha  latter,  and  furnished  the  labor  and  material 
therefor,  sufBciently  shows  that  plaintiffs  were 
"original  contractors, "  within  Code  Civil  Proo. 
Cal.  i  1187,  which  provides  that  every  "original 
contractor, "  claiming  the  benefit  of  a  mechanic's 
lien,  must  file  his  oiaim  within  00  days  after 
the  completion  of  any  building,  improvement, 
eta 

a.  Section  1187  further  provides  that  such 
claim  must  state  the  terms,  conditions,  etc.,  of 
the  contract;  and  Civil  Code,  SS  1809,  1610,  pro- 
vide that  a  consideration  may  be  executed  or  ex- 
ecutory, and,  where  executory,  it  is  nat  indis- 
pensable that  the  contract  should  specify  its 
amount,  or  the  means  of  ascertaining  it  Seld, 
that  an  allegation  that  defendant  promised  to 
pay  "the  reasonable  value"  of  said  labor  and  ma- 
terial indicated  a  sufBcient  consideration  to  ren- 
der the  contract  valid. 

3.  Where,  on  appeal  by  defendant  from  a  de- 
fault Judgment,  on  the  ground  that  the  complaint 
fails  to  state  a  cause  of  autlon,  the  evidence  is 
not  before  the  court,  the  question  will  be  deter- 
mined by  the  allegations  of  the  complaint. 

4.  Papering  or  decorating  a  house  with  paper 
decorations  is  a  proper  subject-matter  of  a  me- 
chanic's lien. 

Department  1.  Appeal  from  Buperlor 
court,  Lob  Angelas  county;  William  P. 
Wadb,  Judge. 

Action  by  La  Grille  &  Kraft  against 
Walter  Mallard  to  enforce  a  mecbanic'8 
Hen.  Judgment  tor  plalutitfa.  Delend- 
»nt  appeiils.    AfSrmed. 

Thoaas  Mitchell,  for  appellant.  E.  C. 
Borer,  lor  respondents. 

Gakohtte,  J.  Tbls  is  an  action  to  fore- 
close a  mechanic's  Hen,  in  which  plaintiffs 
obtained  a  decree,  the  defendant  having 
flled  an  annwer.  and  then  failed  to  appear 
at  the  trial.  He  now  appeals  from  tbe 
judgment,  and  insists  that  the  complaint 
does  not  state  facts  sufficient  to  consti- 
tute H  cause  ul  action.  The  notice  of  Hen 
was  flled  34  days  after  the  completion  of 
tbe  work.  If  the  plaintiffs  were  not  orig- 
inal contractors,  the  complaint  Is  fatally 
defective,  and  will  not  support  tbe  judg- 
ment, for  the  notice  of  lien  was  not  filed 
within  80  days.  Tbe  evidence  not  being 
t>efore  us,  tbls  question  must  be  weighed 
and  determined  by  the  allegation  ol  tbe 
pleading. 

The  plaintiffs  allege  "that  on  or  about 
the  10th  day  of  June,  1886,  plaintiffs  made 
and  entered  Into  a  contract,  as  original 
contractors,  with  the  defendant  herein, 
whereby  the  plaintiffs  were  to  paper  and 
decorate,  with  pap»rdecoration8,  the  walls 
and  ceUlngs  of  four  rooms  and  the  ball  In 
the  building,  the  same  being  a  dwelling- 
house  of  the  defendant;  and  afterwards, 
about  the  lOtb  day  of  July,  1888,  by  tbe 
direction  and  request  of  tbe  defendant, 
plaintiffs  papered  with  plain  paper  tbe 
walls  and  ceiling  of  one  other  room  and 
two  closets  in  said  building;  the  said 
plaintiffs  were  to  furnish,  and  did  actoal- 
ly  furnish,  tbe  labor  and  material  uped  in 
doing  said  papering  and  decorating  in 
said  building,  and  the  defendant  promised 
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and  agreed  with  plaintiffs  that  he  would 
pay  for  said  labor  and  material  the  rea- 
sonable value  thereof,  to  be  so  paid  when 
said  work  should  be  completed. "  Under 
this  allegation  the  plaintiffs  furnished 
the  material  and  performed  the  labor  in 
decorating  these  rooms,  under  a  contract 
made  directly  with  the  owner,  and  were 
to  receive  from  bim  what  the  services  and 
material  were  reasonably  worth,  when 
said  work  was  completed.  It  it  bad  been 
agreed  between  tbe  parties  as  to  the  ex- 
act amount  to  be  paid  by  defendant,  then 
certainly  there  would  have  been  a  com- 
plete and  perfect  contract,  and  the  plain- 
tiffs would  have  been  oriE:lnal  contract- 
ors, within  the  meaning  of  the  statute; 
or  if  it  had  been  stipulated  that  the  com- 
pensation should  be  determined  by  arbi- 
tration, that  would  not  have  detracted 
from  the  completeness  of  the  contract,  or 
defeated  the  claims  of  plaintiffs  that  tbey 
were  original  contractors.  Section  1609 
of  the  Civil  Code  provides:  "A  considera- 
tion mav  be  executed  or  executory,  in 
wholeor  in  part."  Section  1610:  "When 
a  consideration  is  executory,  it  is  not  in- 
dispensable thatthecontract  should  speci- 
fy Its  amount  or  tbe  means  of  ascertain- 
ing it;  it  may  be  left  to  the  decision  of  a 
third  person,  or  regulated  by  any  special 
standard."  Section  1611:  "When  a  con- 
tract does  not  determine  the  amount  of 
the  consideration,  nor  tbe  method  by 
which  it  is  to  be  ascertained,  or  when  it 
leaves  tbe  amount  thereof  to  tbe  discre- 
tion of  an  interested  party,  the  considera- 
tion must  be  so  much  money  as  the  object 
of  the  consideration  is  reasonably  worth." 
It  is  a  common  practice  for  a  party  de- 
sirous of  erecting  a  building  to  let  differ, 
ent  contracts  to  various  parties  for  the 
buHdlug  ot  certain  portions  of  it.  These 
parties  would  all  be  original  contractors, 
and  men  employed  by  them  would  be  en- 
titled to  file  liens  as  laborers.  Under  this 
contract,  men  working  tor  plaintiffs  in 
the  decoration  of  this  house  would  have 
been  entitled  to  their  laborers'  Hens;  and 
that,  too,  under  section  1194  ot  the  Code 
of  Civil  Procedure,  prior  to  the  satisfac- 
tion ot  any  lien  flled  by  plaintiffs.  Plain- 
tiffs and  their  employes  both  being  enti- 
tled to  Hens,  in  order  to  distinguish  their 
status,  the  former  must  unquestionably 
be  designated  as  original  contractors. 
These  views  are  not  in  hostility  to  the 
case  of  Sparks  v.  Mining  Co.,  5.5  Cal.  389, 
or  Schwarti  v.  Knight.  74  Cal.  432, 16  Pac. 
Rep.  235.  Indeed,  the  case  of  Sparks  v. 
Mining  Co.,  supra,  is  in  line  with  tbe  fore- 
going views,  tor  the  test  as  there  defined 
is:  It  there  could  be  intermediate  llenhold- 
ers  for  work  dune  or  materials  furnished, 
tben  the  plaintiffs  here  would  be  contract- 
ors. We  have  already  seen  that  such  a 
result  might  follow  in  this  case,  and,  meas- 
ured by  tbe  foregoing  test  tbe  plaintiffs 
are  original  contractors,  and  flled  their 
notice  of  lien  within  tbe  statutory  time. 
Papering  or  decorating  a  bouse  with  pa- 
per decorations  Is  as  much  the  subject- 
matter  ot  lien  as  painting  or  putting  on  a 
bard  flnish  of  plaster.  The  paper  loses  its 
character  ot  personalty,  becomes  afBxed 
to  the  building,  and  its  removal  therefrom 
results  in  a  destruction  of  its  value.  For 
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the  foregolns  reasons  let  the  Judgment  be 
affirmed. 

We  concur:  Habbibon.  J.;  Patbb- 
SON,  J. 

M  Cal.  M3 

Mekithew  V.  Obb.  (No.  14,241.) 
(Supreme  Court  of  CaXifomAa.  July  25, 1891.) 
Review  ox  Appeal, — Evidemce  kot  ov  Recosd. 
Where,  in  an  action  for  the  balance  due  on 
amutuai  account;,  tlie  items  of  whitih  are  set  fcrtli 
in  the  complaint,  the  court  has  found  for  plain- 
tiff in  a  less  sum  than  that  demanded,  and  de- 
fendant, appealing  from  the  judgment,  brings 
only  the  judgment  roll  before  the  supreme  court, 
the  finding  is  oonclusiTe,  and  the  judgment  will 
he  af&rmed. 

Department  1.  Appeal  from  eaperior 
court,  Loa  Angeles  county;  Walteb  Van 
Dyke,  Judge. 

Action  on  a  mutaal  account  by  one  Mer- 
Ithew  against  one  Orr.  Judgment  lor 
plaintiff.    Defendant  appeals.    AtHrmed. 

L.  F.  Fisher,  lor  appellant.  Brousseau 
A  Hutch,  lor  respondent. 

Patebbon,  J.  It  Is  alleged  in  the  com> 
plaint  that  on  November  4, 1888,  the  de- 
fendant's  testator  was  Indebted  to  plain- 
tiff in  the  sum  of  f 761 .32.  the  balance  ot  a 
mutual  account;  that,  after  the  death  ot 
the  said  testator,  and  the  probate  of  his 
will.  platntiff'M  claim  was  duly  presented 
to  detendaut,  the  executor,  for  allowance, 
and  was  rejected.  The  answer  denied 
that  the  defendant's  testator  was  Indebt- 
ed to  Dlaintiff,  as  alleged,  or  at  all.  The 
court  found  that  on  April  15,1888,  plaintiH 
and  the  testator,  Matthew  W.  Orr,  had  a 
settlement  of  their  accounts  with  each 
other,  and  agreed  that  there  was  due  at 
that  time  from  plaintiff  to  Orr  the  sura  of 
$115;  that  said  Matthew  W.  Orr  thereafter 
became  indebted  to  plaintiff  for  bay  Hold 
to  hint  in  his  life-time  in  the  sum  of  $515; 
tor  one  mare,  f  75;  for  the  use  ot  a  team 
and  mowing-machine  10  days,  f15;  and 
tor  hauling  hay,  $'iO;  amounting  to  $635; 
leaving  a  balance  due  plaintiff  at  the  time 
of  the  death  of  said  testator  in  the  sum  of 
$320.  Judgment  was  entered  in  favor  ot 
plaintiff  tor  the  last-named  som.  with  in- 
terest, and  defendant  has  appealed.  The 
appeal  is  tram  the  judgment,  the  judg- 
ment roll  only  having  been  brought  before 
us.  It  cannot  be  said  that  the  findings  go 
beyond  the  issues.  The.  action  is  to  re- 
cover the  balano  due  on  the  mutual  ac- 
count; and  the  Items  were  duly  set  forth 
in  the  claim  prcMented,  and  in  the  com- 
plaint. The  court  found  as  an  ultimate 
tact  that  the  estate  was  indebted  to  plain- 
tiff in  the  sum  ot  $520,  which  was  lesa 
than  the  amount  claimed.  The  evidence 
is  not  before  us,  and  the  finding  is  there- 
fore conclusive.    The  Judgment  is  affirmed. 

We  concur:  Harrison,  J.;  Gabodtte,J. 


M  Cal.  377 

People  v.  Loot  Tuno.    (No.  20,784.) 
(Supreme  Cowrt  of  California.    July  26, 1891.) 
RoBBERT— Evidence— New  Tkiau 
1.  Where,  on  a  trial  for  robbery.  It  Is  con- 
ceded that  there  was   blood   upon   defendant's 
coat,  a  witness  who  saw  him  shortly  after  the 


alleged  robbery  is  competent  to  testify  that  snch 
blood  was  fresh,  altbougu  he  is  hot  an  expert. 

2.  The  denial  by  the  trial  court  of  a  motion 
for  new  trial,  on  the  ground  of  newly-discovered 
evidence,  tending  to  sbow  statements  of  the  pros- 
ecuting witness  inconsistent  with  his  testimony, 
will  be  affirmed,  where  two  eye-witnesses  gave 
testimony  directly  contrary  to  that  of  such  pros- 
ecuting witness,  since  such  new  evidence  Is 
merely  cumulative. 

8.  Newlv-discovered  evidence,  the  only  olSce 
of  which  is  to  impeach  an  adverse  witness,  is  in- 
suffloient  to  Justify  a  new  trial. 

In  bank.  Appeal  from  superior  court, 
Lios  Angeles  county;  Ldcign8haw,  Judge. 

Ap|)eal  of  LouI  Tung  from  a  conviction 
ot  robbery.    Affirmed. 

C.  C.  Stevens  and  J.  A.  DonneJl,  for  ap- 
pellant. Frank  P.  Kelly.  Dlst.  Atty.,  W.  U. 
H.  Hart,  Atty.  Gen.,  and  Oregon  Handera, 
Dep.  Atty.  Gen.,  tor  the  People. 

Garoutte,  J.  The  defendant  was  con- 
victed ot  robbery,  and  appeals  from  tho 
judgment  and  order  denying  his  motion 
toranewtrlal.  ItiBlnsisted  that  thecourt 
erred  in  its  decision  of  questions  of  law. 
Many  ot  the  exceptions  to  the  court's  rul- 
ings are  technical  In  the  extreme,  and  oth- 
eru  have  not  even  a  technicality  upon 
which  to  lean  tor  support.  As  an  exam- 
ple, at  the  trial  It  was  conceded  thatthere 
was  blood  upon  defendant's  coat.  A  wit- 
ness testiBed  that  shortly  after  the  alleged 
robbery  he  saw  the  defendant,  and  there 
was  fresh  blood  upon  his  coat.  Counsel 
for  defendant  moved  to  strike  out  the 
statement  as  to  its  being  fresh  blood,  up- 
on the  ground  that  the  witness  had  not 
shown  himself  to  be  an  expert.  We  fail 
to  see  that  the  question  Involved  was  such 
as  to  prevent  any  witness  of  ordinary  un- 
derstanding from  testirying  regarding  it. 
The  remaining  exceptions  were  based  up- 
on rulings  made  upon  matters  largely  in 
the  discretion  ot  the  court,  and  we  dis- 
cover no  abuse  of  that  discretion.  The 
offense  was  proven  to  have  been  com- 
mitted in  the  city  ot  Los  Angeles,  which 
constitutes  sufficient  proof  of  the  venue. 
People  V.  McGreggor,  (Cal.)  26  Pac.  Kep. 
97,  and  cases  there  cited.  The  evidence  Is 
contradictory,  and  we  will  not  disturb 
the  verdict  ot  the  jury  upon  the  ground 
of  its  insufficiency.  The  motion  for  a  new 
trial,  upon  the  ground  ot  newly-discov- 
ered evidence,  in  addressed  to  the  sound 
discretion  ot  the  trial  court.  The  affida- 
vits relied  upon  tend  to  show  statements 
of  the  prosecuting  witness  inconsistent 
with  the  testimony  he  gave  In  the  case, 
thereby  impeaching  him.  Two  eye-wit- 
nesses gave  testimony  at  the  trial  directly 
contradicting  his  testimony  in  all  materi- 
al points,  and  in  that  respect  the  tacts  set 
out  in  the  affidavits  woul4  be  simply  cu- 
mulative. Where  the  only  office  ot  newly- 
dlscorered  evidence  is  to  impeach  an  ad- 
verse witness,  it  is  insufficient  for  the  pur- 
poses of  a  new  trial.  Stokes  v.  Monroe, 
36  Cal.  388;  People  v.  Anthony,  56  Cal.  399. 
Considering  the  character  ot  these  afflda- 
rits  pi-offei-ed,  we  cannot  say  that  the 
court  might  not  have  reasonably  interred 
that  the  verdict  would  have  been  the 
same  bad  the  evidence  set  out  in  the  affi- 
davits been  before  the  Jury.  Let  the  Judg- 
ment and  order  be  affirmed. 
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We  concar:  MoParland,  J.;  Sbabf- 
STRiN,  J.;  Db  Haten,  J.;  Habbibon,  J.; 
Patebson,  J. 

(89  Cal.  562) 

Baird  V.  MiLFonn  Land  &  Lt;mbeb  Co. 

(No.  13,143.) 
(Supreme  Court  (tf  CaUfamia.   July  88, 1891.) 

LXASB  OT  TutBEB-LAiro — CON'STBDOIION. 

A  contract  leasing  certain  land,  with  the 
privilege  0'  removing  timber  theretrom,  provided 
that  the  lessee  should  remove  at  least  1,500,000 
feet  the  Urst  year,  and  2,000,000  each  succeeding 
year,  and  pay  one  dollar  per  thousand  feet  there- 
for, ia  quarterly  instullinents;  provided  that,  If 
he  should  not  remove  such  amount  in  any  one 

?'ear,  he  should  pay  therefor  and  remove  the  same 
n  any  subsequent  year  without  farther  charge; 
the  lease  to  continue  20  years,  renewable  at  the 
option  of  the  lessee,  on  certain  stated  terms. 
field,  that  such  contract  provided  only  for  the 
sale  of  the  timber,  and  not  for  a  continuous  rent, 
and,  where  the  timber  Is  all  removed  before  the 
end  of  the  lease,  the  lessor  cannot  recover  rent 
for  the  remainder  of  the  term.  Modifying  26  Fao. 
Kep.  1084. 

On  rehearing. 

Per  Curiam.  The  petition  for  a  rehear- 
ing is  dented,  but  the  follfiwing  portion  ol 
the  opinion,  being  unnecefiaary  to  a  de- 
cision herein,  is  ellmluated  therefroni:  "It 
Is  certain  that  defendant  cannot   be  de- 

f»riyed  ot  the  use  of  the  ?and  for  general 
umbering  purpones  until  the  end  ol  the 
twenty  years  named,  whether  the  timber 
Is  removed  or  not,  and  we  do  not  think 
that  the  parties  intended  that  any  consid- 
eration should  be  paid  to  plaintiff  during 
that  term  other  than  the  value  of  tlie 
merchantable  timber  at  the  price  Uxed. " 

(N  Cal.  M)  • 

NiLES  V.  Edwards.    (No.  18,050.) 
ISuprcme  Court  of  CdHfomia.   July  30, 1891.) 

CONVBRSION — UsAStlBB  OF  DAMiLOBS. 

Under  Civil  Code  Cal.  i  8836,  which  pro- 
vides thai,  where  an  action  for  the  conversion  of 
personal  property  has  been  prosecuted  with  rea- 
sonable diligence,  the  measure  of  damages  shall 
be  the  highest  market  value  of  the  property  at 
anytime  between  the  conversion  and  the  verdict, 
a  finding  of  the  highest  market  valae  of  the  prop- 
erty, between  the  conversion  and  the  trial,  will 
not  sustain  a  verdict  for  that  amount,  in  a  case 
which  was  pending  for  one  year,  unless  there  is 
a  Uuding  that  the  suit  was  prosecuted  with  rea- 
sonable diligence. 

In  bank.  Motion  for  rehearing.  For 
former  report,  see  27  Pac.  Rep.  159. 

.  Per  Curiam.  A  reheariuK  of  this  cause 
is  denied,  but  the  judgment  beretuluro 
pronounced  by  tbedepartment  is  modified 
so  us  tu  read  as  follows :  For  the  reasons 
given  in  the  foregoing  opinion,  the  judg- 
ment is  reversed,  and  the  cause  remanded 
lor  a  new  trial.  This  inodltlcatlon  of  our 
previouH  order  is  made  because  our  atten- 
tion Is  called  to  the  fact  that  there  is  noth- 
ing in  the  findings  to  fix  the  amount  of 
the  damages  to  which  the  plaintiff  is  en- 
titled. The  rule  of  damages  for  conver- 
sion of  personal  property  Is  prescribed  by 
section  3336  of  the  Civil  Code,  as  follows: 
"The  detriment  caused  by  the  wrongful 
conversion  of  personal  property  is  pre- 
sumed to  be:  (1)  The  value  of  the  prop- 
erty at  the  time  of  the  conversion  witli 


the  Interest  from  that  time,  or,  where  the 
action  has  been  prosecuted  with  reasona- 
ble diligence,  the  highest  market  value  of 
the  property  at  any  time  between  the  con- 
version and  the  verdict,  without  interest, 
at  tlie  option  of  the  Injured  party ;  and  (2) 
a  fair  compensation  for  the  time  and  mon- 
ey properly  expended  in  pursuit;  of  the 
property."  In  this  case  the  date  of  the 
conversion  was  November  17, 1886;  action 
commenced,  November  29,1886;  trial,  De- 
cember 18,  1887.  The  complaint  alleges 
damages  In  the  sum  of  f  1,000,  and  prays 
judgment  for  fl,000,  or  for  the  highest 
market  value  of  the  stock  before  verdict. 
Waiving  all  questions  as  to  the  time  when 
the  plaintiff  must  make  his  election  as  to 
which  method  of  computing  damages  ho 
will  ask  the  court  to  apply,  and  assuming 
that  In  this  case  be  had  a  right  to  claim 
the  highest  market  value,  the  findings  are 
clearly  InsufBcient  to  snpport  a  judgment 
on  that  basis.  There  is.  It  Is  true,  a  find- 
ing that  the  highest  market  value  of  the 
stock  between  the  conversion  and  the 
trial  was  f  3,300,  but  there  is  no  finding, 
express  or  Implied,  that  the  action  had 
b^en  prosecuted  with  reasonable  diligence. 
We  could,  perhaps,  sa.v  as  matter  of  law 
that  the  action  was  commenced  In  time  to 
entitle  the  plaintiff  to  the  benefit  ut  the 
rule  allowing  the  highest  market  valne, 
but,  a  whole  year  having  elapsed  between 
the  commencement  of  the  action  and  the 
trial.  It  cannot  be  concluded  as  matter  of 
law  that  it  was  prosecuted  with  due  dili- 
gence. It  may  have  been  or  It  may  not 
have  been  so  prosecuted,  and,  without  an 
express  finding  In  his  favor  on  this  point, 
the  plaintiff  Is  not  entitled  to  a  judgment 
based  on  the  highest  market  value,  and, 
as  there  Is  no  finding  of  1  he  value  of  the 
stock  at  the  date  of  conversion,  there  Is 
nothing  to  sustain  a  judgment  based  on 
the  other  branch  of  the  rule.  A  retrial  of 
the  cause  is  therefore  necessary. 

(90  Cal.  S68) 

MoppAT  T.  Obeenawalt  et  at.     (No. 

14,310.) 

(Supreme  Court  of  Califomia.  July  96, 1891.) 

APPBAL-BoXDS— FaILUKE  or  SuBSTlEg  TO  jDSTirr. 

1.  A  complaint  in  an  action  on  an  appeal -bond 
which  alleges  that  defendant.  In  an  action  in  the 
justice  court,  "appealed  to  the  superior  court  ot 
said  county  from  said  judgment,  ^  is  a  sufficient 
averment  that  an  appea  'whs  taken,  and  it  is  un- 
necessary to  set  out  tbe  several  acts  performed 
1a  taking  it. 

2.  Where  the  condition  of  a  bond  is  that,  "If 
the  appeal  be  withdrawn  or  dismissed, "  the  ob- 
ligors will  pay  tbe  amount  of  the  judgment,  the 
fact  that  the  sufficiency  of  the  bond  was  excepted 
to,  and  the  sureties  failed  to  justify,  does  not 
relieve  them  from  liability,  where  ezecntion  was 
stayed  on  the  filing  of  the  bond,  though  the  ap- 
peal was  dismissed  for  failure  to  give  asufficient 
bond. 

8.  Under  0>de  Civil  Proo.  Cal.  t  978,  which 
provides  that  when  exceptions  have  been  taken 
to  the  sufficiency. of  sureties,  unless  they  justify 
within  five  days,  "the  appeal  must  be  regarded 
as  if  no  undertaking  had  been  given, "  the  sure- 
ties, on  failure  to  justify,  are  not  released  from 
the  obligation  of  an  appead-Dond  given,  on  the 
ground  that  no  appeal  was  taken,  but  the  ap- 
peal may  be  dismissed. 

Department  1.  Appeal  from  superior 
court,  Lua  Angelea  county;  W.  P.  Waob, 
Judge. 


Digitized  by 


Google 


GaL) 


MOFFAT  e.  GBEENAWALT. 


29} 


Action  by  Moffat  against  Greenawalt 
and  otbers,  ou  an  appeal-bund  from  a  Jua- 
tice  court.  Judgment  lor  plaintiff.  De- 
fendants appeal.    Atfirmed. 

Dupy  &  Bently  and  R.  Vnnnigan,  for  ap- 
pellautB.  Adama  &  MItcbeU,  for  respond- 
ent. 

Harrison,  J.  This  was  an  action 
ac^ainst  the  defendants  as  sureties  upon 
an  undertalvlnK,  Riven  on  an  appeal  from 
a  Judgment  rendere<l  in  favor  of  the  plain- 
tiff in  the  jasticc's  court  of  Los  Angeles 
city  township.  The  judgment  was  ren- 
dered in  tlie  Justice's  court,  .Tunc  3,  ISSU. 
On  t)ie  ISth  of  June  the  defendant  in  that 
case  nerved  and  filed  a  notice  ol  appeal 
therefrom,  and  on  the  2lBt  of  June  an  un- 
dertaking on  appeal  executed  by  tlie  de- 
fendants herein  was  tiled  in  the  justice's 
court.  June  22d  the  plalutlFf  excepled  to 
the  sufficiency  of  the  sureties,  and  they 
failed  to  juBtlfy ;  and,  no  other  uudertalc- 
Ing  being  filed,  the  iiapers  in  the  case  were 
not  transmitted  to  the  superior  court  by 
tite  justice;  and  on  the  7th  of  November, 
1SS9,  the  superior  court,  upon  the  motion 
of  the  plaintiff,  dismissed  the  appeal. 

I.  The  allegation  in  the  complaint  that 
the  defendant  in  the  action  in  the  justice's 
court  "appealed  to  the  superior  court  of 
said  county  and  state  from  said  Judg- 
ment" is  a  sufficient  averment  of  that  fact. 
The  "appeal"  is  the  ultimate  fact  to  be 
alleged.  The  several  acts  performed  in 
taking  it  are  but  probative  facts,  and 
their  allegation  in  the  complaint  would 
be  obnoxious  to  tlie  charge  of  alleging  evi- 
dence instead  of  facts.  The  provisions  of 
section  450,  Code  Civil  Proc,  have  no  ap- 
plication to  an  averment  of  this  nature. 
An  appeal  is  not  In  any  sense  a  "Judg- 
ment or  other  determination."  The  ob- 
jection urge<l  in  support  of  the  demurrer, 
that  the  averment  in  the  conit)luint  that 
the  "appeal  was  di8mlg8°d  by  the  superior 
court"  does  not  sutHclently  comply  with 
the  requirements  of  section  456,  Id.,  if  It 
had  any  merit,  was  cured  by  the  allega- 
tion in  the  answer  that  the  court  made  an 
order  that  _  the  appeal  be  dismissed, 
"which  said  judgment  was  duly  made,  du- 
ly rendered,  and  duly  given." 

2l  It  is  contended  by  the  appellants 
that,  upon  their  failure  to  appear  and  jus- 
tify after  the  plaintiff  had  excepted  to 
their  snfflciency  under  the  provisions  of 
section  978,  Code  Civil  Proc.,  "the  appeal 
must  be  r^rarded  as  if  no  such  undertak- 
ing had  been  given;"  and  they  further 
contoid  that,  inasmuch  as  if  no  undertak- 
ing had  been  given,  the  appeal  was  "not 
effectnnl  for  any  purpose,"  there  was  no 
appeal  which  could  be  dismissed;  conse- 
quently tlieir  liability  on  the  undertaking 
never  attached.  At  tlie  common  law, 
when  special  bail  were  excepted  to,  they 
were  considered  as  no  bail,  unless  thoy 
Jastifled,  and,  it  tbey  did  not  Justify,  the 
court  would,  upon  their  application,  or- 
der an  exoavretur  to  be  entered  upon  the 
ball-piece,  but  until  this  was  done  they 
were  held  liable.  lTldd.Pr.258.  InBrum- 
well  V.  Farmer,  1  Taunt.  427,  the  court 
affirmed  a  judgment  against  the  bail  un- 
der these  circumstances,  saying:  "The 
l>aU  bad  nothing  to  do  with  the  exception 


or  the  waiver  of  It.  They  entered  Into  a 
recognizance,  and  thereby  Incurred  the 
obligation  to  perform  It. "  In  New  York, 
under  a  provision  similar  to  that  in  our 
Code,  it  is  held  that  the  STireties  upon  an 
uudertaking  on  appeal  are  liable  thereon, 
although  tliey  have  failed  to  justify  aftpr 
an  exception  l)as  been  taken  to  their  suffi- 
ciency. Manning  v.  Gould,  47  N.  Y.  Super. 
Ct.  3S7;  McSpedon  v.  Bouton.5  Daly,  30. 
By  theirundertaklng,  thedefendantsprom- 
ised  and  agreed  that,  "it  the  appeal  be 
withdrawn  or  dismissed,"  the  appellant 
would  puy  the  amount  of  the  judgment 
BO  appealed  from.  This  was  an  original 
and  independent  agreement  on  their  part. 
(Tiesot  V.  Darling.  9  Jal.  278;)  and,  in  le- 
gal effect,  was  entered  Into  by  them  witli 
the  plaintiff.  By  virtue  of  the  provisions 
of  section  979,  Code  Civil  Proc,  upon  the 
filing  of  the  undertaking  staying  proceed- 
ings, all  proceedings  under  the  execution 
are  to  be  stayed;  and  it  was  shown  ut  the 
trial  that,  upon  the  making  and  filing  of 
said  undertaking,  the  property  levied  up- 
on under  an  execution  upon  the  judgment 
was  released.  The  consideration  recited 
In  the  undertaking  was  tlie  "staying  of 
the  execution  of  the  judgment  appealed 
from."  As  soon  as  this  undertaking  was 
filed,  it  became  an  executed  obligation  on 
their  part,  and,  whenever  the  contingen- 
cy upon  which  the  obliKstion  was  to  de- 
pend arose,  their  liability  became  fixed. 
This  liability  could  not  thereafter  be  de- 
feated by  any  act  or  omission  on  their 
part,  or  on  the  part  of  their  principal. 
Their  agreement  to  be  bound,  in  case  the 
appeal  should  be  dismissed,  extended  as 
well  to  a  dismissal  resulting  from  their 
failure  to  justify  as  to  a  d'smissal  result- 
ing from  o  failure  on  the  part  of  their 
principal  to  prosecute  the  appeal.  In 
Murdock  v.  Brooks,  88  Cal.  590,  It  was 
held  that  when  the  party  in  whose  favor 
the  undertaking  was  executed  had  had 
the  benefit  of  a  stay  of  execution  the  sure- 
ties could  not  be  heard  to  say  that  the  un- 
dertaking was  void  because  all  the  forms 
of  the  statute,  through  their  omission, 
were  not  complied  with,  and  that  the  fail- 
ure of  the  suretlM  to  Justify  constituted  no 
defense.  In  People  v.  Shirley,  18  Cal.  121, 
it  was  said:  "The  justification  forms  no 
part  of  the  defendants'  contract,  and  in 
no  manner  affects  tlieir  liability.  "  AVe  do 
not  think  that  it  was  competent  for  the 
defendants,  alter  they  had  executed  the  un- 
dertaking, to  avoid  their  liability  thereon 
by  any  act  of  their  own.  or  any  failure  to 
comply  with  a  provision  which  is  intend- 
ed solely  for  the  protection  of  the  respond- 
ent. 

3.  The  contention  that  no  appeal  was 
taken  cannot  be  maintained.  Section  974, 
Code  Civil  Proc,  provides  that  "the  ap- 
peal Is  taken  by  filing  a  notice  of  appeal 
with  the  justice  or  Judge,  and  serving  a 
copy  on  the  adverse  party;"  and  the 
provision  in  section  97S  that  the  apiteal 
"Is  not  effectual  for  any  purpose,  unless  an 
undertaking  be  filed,"  Implies  that,  when 
thfa  undertaking  is  filed,  the  appeal  Is 
effectual.  The  subsequent  clause  in  sec- 
tion 978  that  unless,  when  an  exception 
has  been  taken  to  their  sufficiency  the 
sureties  Justify  within  five  days  thereatt- 
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er,  "the  appeal  must  be  regarded  an  If  no 
iracb  undertaking  bad  been  given, "  Is  to 
be  construed,  not  as  baring  the  effect, 
ipao  facto,  to  vacate  the  appeal  already 
completed,  but  as  giving  to  tbe  respond- 
ent the  right,  if  he  sbail  choose  to  avail 
himself  thereof,  to  move  for  Its  dlsmisHal, 
upon  the  ground  that  since  it  was  talcen 
it  baa  become  ineffectual.  The  Jurisdic- 
tion of  the  superior  court  attached  upon 
tbe  perfecting  of  the  appeal,  by  the  filing 
of  the  undertaking,  and,  having  once  at- 
tached, could  be  divested  only  by  an  or- 
der of  dismissal,  or  some  other  act  of  that 
•court.  This  principle  was  recognized  in 
<3oker  V.  Superior  Court,  58  Cal.  179,  where 
it  was  said  that,  when  the  papers  have 
been  served  and  filed  within  the  time  lim- 
ited therefor,  "the  appeal  is  completed; 
and  although  some  of  the  papers  which 
make  up  the  appeal  may  be  defective,  or 
may  not  have  been  served  or  filed  in  the 
order  named  la  the  statute,  or  an  execu- 
tion may  have  been  Issued  on  the  judg- 
ment and  levied,  yet  they  are, unless  fatal- 
ly defective,  sufHclent  to  confer  jurisdic- 
tion upon  the  appellate  court,  and  to  stay 
proceedings  on  execution  according  to 
section  979,  Code  Civil  Proc."  The  princi- 
ple was  also  recognized  in  Wood  v.  Supe- 
rior Court,  67  Cal.  115,  7  Pac.  Rep.  200, 
where  it  <va8  held,  under  a  state  of  facts 
almost  identical  with  those  In  the  present 
case,  that  the  superior  court  should  have 
granted  the  motion  made  on  behalf  of  the 
respondent  to  dismiss  the  appeal.  The 
expression  used  in  the  opinion,  "the  ap- 
peal was  not  perfected,  and  the  superior 
court  h£i8  no  jurisdiction  of  the  case," 
must  be  read  in  connection  with  the  mat- 
ter before  the  court,  which  was  a  review 
of  the  action  of  the  superior  court  in  pro- 
ceeding to  try  the  case.  The  court  meant 
by  that  expression  that  the  superior  court 
had  no  jurisdiction  against  the  objection 
of  the  respondent  to  try  the  case,  or  to 
change  the  judgment  of  tbe  justice's 
court.  It  did  not  mean  that  it  had  no  ju- 
risdiction of  the  appeal;  otherwise  it 
would  not  have  directed  a  dismissal  there- 
of. It  follows  that  the  superior  court  in 
the  present  case  had  jurisdiction  to  dis- 
miss the  appeal,  and  that  upon  such  dis- 
missal the  appellants  became  liable  for  the 
amount  of  the  judgment  appealed  from. 
The  judgment  and  order  of  the  court  be- 
low are  affirmed. 

We  concur:  Paterson,J.  ;  Gabouttb.J. 


M  Cal.  SU 

GODDARD  et  al.  V.StTPERIOB  CoURT  OP  CiTY 

AND  County  OP  San  Francisco.  {No.14,- 

:i;i5.) 
(Supreme  Court  of  California.    July  25, 1891.) 

WniT  on  PRomiiiTios — ^Assioseb  in  Insoltskot 
—Jurisdiction. 
A  writ  of  prohibition  will  not  be  granted 
to  compel  the  superior  court  to  discontinue  an  ac- 
tion by  an  assis^uee  against  petitioners  to  recover 
tbo  proi>erty  of  the  insolvent,  on  the  ground  that 
the  assignee  acquired  no  title  to  the  property  in 
controversy,  since  the  court  has  jurisdiction  to 
detormine  that  question  in  the  pending  suit. 

Id  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Jobn 
y.  FiN.N,  Judge. 


Petition  of  Goddard  and  others  for  writ 
of  prohibition  to  superior  court  of  San 
Francisco  to  compel  tbe  discontinuance 
of  a  suit  against  petitioners.    Writ  denied. 

SuUiran  &  Sullivan,  {T.  I.  Berj^lu,  of 
counsel,)  for  petitioners.  Napbtaly,  Fre- 
deuricli  &  Ackermun  and  JH.  H.  Rixford,  (2\ 
H.  Reardev,  of  counsel,)  for  respondent. 

Db  Haven,  J.  This  Is  an  application  to 
this  court  for  a  writ  of  prohibition  to  tbe 
superior  court  of  the  city  and  county  of 
Sun  Francisco,  department  3,  John  F. 
Finn,  Judge,  commanding  and  directing 
said  court  and  judge,  and  assignee  and  re- 
ceiver appointed  by  said  court,  to  desist 
from  further  proceeding  in  the  matter  here- 
inafter stated.  It  Is  alleged  in  the  peti- 
tion that  on  December  1, 1890,  W.  H.  East- 
land and  John  Fowler  were  copartners, 
residents  of  this  state,  ond  doing  business 
in  the  city  of  San  Francisco  under  the 
name  of  Eastland,  Fowler  &  Co.,  and  as 
such  partners  were  Indebted  to  the  peti- 
tioners in  a  large  sum  ;  and,  in  order  to 
secure  tbe  same,  the  said  firm  made  a 
transfer  and  conveyance  of  certain  of  its 
assets  to  the  petitioners,  and  possession 
thereof  was  given  to  them.  On  tbe  9tli 
of  December,  1890,  the  said  W.  H.  East- 
land and  John  Fowler  fliea  their  petition 
in  inbulvency  in  tbe  said  superior  court. 
Tbe  said  petition  is  entitled  "In  the  mat- 
ter of  W.  H.  Eastland  and  John  Fowler, 
copartners,"  and  recites  that  it  is  made 
by  said  named  persons,  "copartners  in 
business. "  Such  proceedings  were  there- 
after had  that  au  assignee  of  said  Insolv- 
ents was  appointed,  and  tbe  clerk  of  said 
superior  court  executed  to  said  assignee 
an  assignment  and  transfer,  purporting 
to  convey  to  said  assignee  "all  the  estate, 
title,  right,  and  property  of  W.  H.  East- 
land and  John  Fowler,  and  of  the  copart- 
nership of  Eastland,  Fowler  &  Co.,  in  and 
to  all  the  assets  of  said  Eastland  and 
Fowler,  and  of  said  copartnership." 
Thereafter  the  said  assignee,  by  virtue  of 
said  assignment,  brought  and  is  now 
maintaining  an  action  in  said  superior 
court  against  the  petitioners,  to  set  aside 
the  transfer  made  to  them  by  the  firm 
of  Eastland,  Fowler  &  Co.,  on  Uecember  1, 
1890,  alleging  that  said  transfer  was  a 
fraudulent  preference,  and  in  violation  of 
the  insolvent  act  of  1880.  In  said  action  a 
receiver  has  been  appointed,  and  he  has, 
by  the  order  of  sold  court  therein,  taken 
posHesslon  of  the  said  property  claimed 
by  petitioners  and  in  controversy  in  said 
action.  It  is  also  shown  that,  prior  to 
the  appointment  of  said  assignee,  a  receiv- 
er was  appointed  in  the  insolvency  pro- 
ceedings to  take  possession  of  the  proper- 
ty of  said  Insolvents  until  the  appoint- 
ment of  an  assignee,  an.-l  he  was  direct- 
ed by  the  court  to  commence  the  action 
now  pending  in  said  court  against  petl- 
tioners,  and  that  said  action  was  brought 
byhim,  and  upon  the  appointment  of  said 
nfslgnee  the  latter  was  subRtltuted  as 
plaintiff,  and  the  action  is  beingcontlnued 
in  the  name  of  said  assignee.  The  writ 
applied  for  is  asked  to  prohibit  tbe  satd 
superior  court,  and  its  judge,  and  also  the 
assignee  of  said  insolvents,  and  thf>  re- 
ceiver appointed  in  the  a«id  action a^lnst 
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petitioners,  from  further  proceeding  upon 
the  orders  appolntlne  said  assiKnee  and 
receiver,  and  from  ezerciBlng  the  powers 
in  said  orders,  or  eltlier  of  them,  granted, 
with  regard  to  the  property  transferred 
to  petitioners  by  the  said  flrm  of  East- 
land, Fowler  &  Co.,  on  December  1, 1890. 

It  la  claimed  by  petitioners  that:  the  said 
superior  court  in  the  InKolvency  proceed- 
ings never  acquired  iarisdictlon  over  the 
assets  of  the  flrm  of  Eastland,  Fowler 
A  Co.,  because  the  said  petition  ofW.  H. 
Eastland  and  John  Fowler  in  insolvency 
was  not  filed  by  or  on  beball  of  the  said 
flrm  o(  Eastland,  Fowler  &  Co.,  and  con- 
tains no  averment  of  the  existence,  at  any 
time,  of  such  a  firm.  Upon  this  assumi)- 
tion  it  is  argued  that  the  assignee  ap- 
pointe<l  In  said  proceedings  acquired  no 
title  to  the  property  of  said  firm.  We  do 
not  find  it  necessary  to  determine  whether 
this  contention  of  petitioners,  in  regard 
to  the  oOect  and  scope  of  the  insolvency 
proceedings,  is  correct  or  not,  as,  In  any 
view,  we  are  clear  that  the  writ  applied 
for  must  be  denied.  The  respondentconrt 
has  Jurisdiction  of  the  action  of  said  as- 
signee against  the  petitioners  here,  and  of 
the  parties  thei-eto,  and  had  to  appoint 
a  receiver  to  take  possession  of  the  prop- 
erty in  controversy,  and  Its  Jurisdiction  la 
in  no  wise  affected  by  or  dependent  upon 
the  proceedings  in  insolvency.  If,  as 
claimed  by  the  petitioners,  the  assignee 
acquired  no  title  to  the  property  in  con- 
troversy by  virtue  of  these  proceedings, 
they  will  have  ample  opportunity  to  pre- 
sent and  have  that  question  determined 
In  the  action,  to  which  they  are  parties, 
now  pending  in  the  superior  court.  The 
order  appointing  the  assignee  in  the  In- 
solvency proceedings  has  already  been 
made,  and  it  is  not  the  office  of  a  writ  of 
prohibition  to  prevent  him  from  prose- 
cuting such  salts  as  he  may  deem  proper 
for  the  recovery  of  property  which  beclaims 
is  vested  In  bim  as  such  assignee.  Writ 
denied. 

Weconcnr:  MoFarland,  J.;  Habrison, 
J. ;  Sharpstein,  J. ;  Garouttb,  J. ;  Pater- 
SOX,  J. 

M  Cal.  (43  — — 

Anzar  V.  MiiXBR  et  a/.    (No.  12,938.) 

(Supreme  Court  of  CdUfomUt.   Jaly  24, 1891.) 

MsxicAK  Gbakts  —  Adversb  Fossessios — ^Whbn 
Title  Vests. 

1.  A  Mexican  Rrant  not  confirmed  by  the 
land  commissionera  confers  no  title,  altitiouKti  jn- 
didal  possession  of  the  land  was  given  the 
grantee.  r«llowing  Botiller  v.  Comingnes,  9  Sap. 
Ct  Rep.  S26. 

2.  The  fee  of  lands  held  nai&e  an  imperfeot 
grant  vests  for  the  first  time  npon  the  issue  of  a 
patent,  and  no  length  of  adverse  possession  prior 
tliereto  will  support  the  statute  of  limitations. 

Commissioners' decision.  Department  2. 
Appenl  from  superior  court,  Saa  Benito 
county;  Jahks  F.  Bkeen,  Judge. 

Action  to  recover  real  estate  by  P.  B.  G. 
Anzar  against  Henry  Miller  and  others. 
Judgment  for  plaintiff,  and  defendants 
ap|)eal.    Affirmed. 

OInejr,  Cblckeriuft  &  Thomas,  for  appel- 
lants.    WiJUaiu  Reude,  for  respondent. 


Temple, C.  Defendants  appeal  from  the 
Judgment  andanorderrefusinganew  trial. 
This  action  is  brought  under  sections  380 
and  738  of  the  Code  of  Civil  Procedure,  to 
try  title  to,  and  recover  possession  of, 
28.41  acres  of  land  In  the  county  of  San 
Benito.  The  plaintiff  derives  title  under  a 
patent  from  theUnlted  States  Inconilrma- 
tlon  of  a  grant  made  by  a  prefect  to  Mari- 
ano Castro,  May  19,  1839.  The  defendants 
claimed  under  a  grant  to  one  Jose  Mo- 
desto, an  Indian,  dated  March  23,  1843. 
Judicial  possession  was  given  to  Modesto, 
March  28, 1843.  Defendants  also  plead  the 
statute  of  limitations.  The  claim  of  Mo- 
desto was  never  presented  to  the  United 
States  board  of  land  commissioners  for 
confirmation.  On  the  trial  the  defendants 
relied  upon  the  grant  to  Modesto  and  the 
Judicial  possession  as  a  perfect  grant,  not 
forfeited  by  non-presentation;  but  since 
this  appeal  was  taken,  the  supreme  court 
of  the  United  States,  in  the  case  of  Botiller 
V.  Domlnguer,  130  U.  S.  238,  9  Sup.  Ct.  Rep. 
525,  declared  that  all  Mexican  grants, 
whether  perfect  or  not,  must  have  been 
presented  to  the  land  commissioners  on 
pain  of  forfeiture.  The  only  defense  left  Is 
therefore  the  plea  of  the  statute. . 

In  addition  to  their  claim  under  Modes- 
to, the  defendants  also  procured  a  patent 
from  the  state  of  California,  to  which  the 
lands  had  been  listed  by  the  United  States. 
Of  the  defendants'  possession  it  is  suffi- 
cient to  say,  that  since  1.S61,  they  have 
maintained  an  adverse  possession  of  the 
demanded  premises,  sufflcient  in  all  re- 
spects to  constitute  a  bar  under  the  stat- 
ute. If  the  plaintiff's  title  could  thus  be 
barred  prior  to  the  issue  of  the  patent. 
The  grant  to  Castro  was  for  a  plot  of 
ground  100  varas  front  and  200  varas 
deep,  a  square  of  100  varas  In  front  of  his 
house,  "being  the  spot  which  is  occupied 
by  his  garden  and  the  four  plccps  of  land 
\_suertes  de  tierra]  which  he  cultivates  on 
the  RIcon  de  Pajaro;  without  detriment, 
however,  to  the  Indians,  who  there  have 
lands,  which  have  been  granted  to  them." 
The  Rlcon  de  Pajaro  contained  abont  100 
acres  of  land,  and  the  evidence  seems  to 
show  that  Castro  cultivated  different  por- 
tions in  different  years.  The  grant  was 
therefore  an  imperfect  grant,  and  it  has 
been  held  repeatedly  that  In  such  cases  the 
fee  was  In  the  United  States,  and  vested 
in  the  patentee  for  the  first  time  upon  the 
issuance  of  the  patent.  This  precise  ques- 
tion was  presented  in  Gardiner  v.  Miller, 
47  Cal.  570,  and  was  there  fully  considered, 
and  a  conclusion  reached  which  has  since 
been  uniformly  adhered  to,  and  we  are  en- 
tirely satisfied  with  its  correctness.  It  in 
there  said:  "The  grant  had  passed  a  pres- 
ent and  immediate  interest  in  the  general 
tract,  to  the  extent  of  the  quantity  desig- 
nated ;  but  that  quantity  had  to  be  segre- 
gated, and  until  the  segregation  the  title 
attached  to  no  particular  part  of  the 
premises.  The  principal  quest'on,  there- 
fore, Is  whether  the  statute  then  com- 
menced to  run  agalnsit  the  right  of  the 
government  thus  to  segregate  and  perfect 
the  grantee's  interest.  •  •  •  By  the 
patent  thus  issued,  the  government  divest- 
ed  itself  of  any  interest  in  the  tract  de- 
scribed, and  the  eby  the  legal  title  to  the 
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particular  tract  became,  for  the  flrat  time. 
Testerl  la  the  grantee  under  Sutter."  It 
was  therefore  held  that.  Inasmuch  as  the 
etatuta  could  not  run  agaiuHt  the  title 
while  held  by  the  United  States,  it  did  not 
commence  to  run  against  the  claimant 
until  the  patent  issued  to  him.  The  same 
ruling  was  made  la  Henshaw  t.  Blssell,  18 
Wall.  2.55. 

Some  doubt  Is  supposed  to  have  been 
raised  upon  this  question  by  some  re- 
marks of  Mr.  Jufltlre  Fox  In  Norriu  v. 
Moody,  84  Cul.  143.  24  Pac.  Rep.  37.  This 
part  of  Juetice  Fox's  opinion,  however, 
did  not  receive  the  approval  of  a  majority 
of  the  court;  and  it  is  obvious,  from  what 
ha.sbeen  said,  that  the  ground  upon  which 
it  is  held  tbut  the  statutK  does  not  begin 
to  run  until  the  pateut  issues  is  not  be- 
cause of  any  qualification  in  the  statute, 
hut  because,  the  fee  being  in  the  United 
States,  such  statute  cannot  affect  it;  and 
it  may  be  added  that  because  such  stat- 
ute, so  construed,  would  be  violative  of 
tlie  treaty  under  which  the  United  States 
acquired  the  country.  In  San  Jose  v. 
Triaible,  41  Cal.  538,  which  is  relied  upon 
here,  it  is  Intimated  that  a  grantee  may 
be  barred  by  the  statute  as  to  the  right  he 
has  before  the  patent, and  that  he  may  ac- 
qulie  a  new  right  by  the  patent;  and  the 
intimation  is  that  iu  such  case  the  new 
right  Is  not  barred.  A  similar  Idea  Is  ad- 
vanced In  Hayes  v.  Martin,  45  Cal.  659. 
These  cases  are  not  favorable  to  appellants. 
We  are  not  called  upon  to  express  an  opin- 
ion as  to  the  operation  of  the  statute  up- 
on a  perfect  grant  In  which  the  title  was 
not  in  the  United  States,  or  as  to  the 
grants  the  survey  of  which  had  been  ap- 
proved under  the  act  of  congress  passed 
June  14, 1S60.  Tbere  is  nothing  in  the  case 
to  raise  any  question  of  laches.  The 
pliiintiff  asserts  no  equitable  rights,  and, 
whatever  may  be  said  as  to  the  form  of 
the  action,  It  is  simply  to  recover  land.  In 
such  case  the  statute  of  limitations  gen- 
erally furnishes  the  rule  by  which  to  de- 
tornilnc  whether  the  delay  to  assert  the 
right  Ih  fatal.  We  think  the  judgment 
should  be  affirmed. 

Weconcur:  Belcheb.C.C:  Vanclief.C. 

Per  CuniAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is 
affirmed. 


no  Cal.  37« 

HOWKI.L  V.  BURLINOAME  et  al.     (No.  14,- 

083.) 
(Supreme  Court  of  California.    July  30, 1891.) 
Rbview  on  Appeal— Conflictixo  Evidexce. 
Where  the  sole  question  is  one  of  fact,  and 
ibe  evidence,  though  conilictini;,  is  sufficient  to 
justify  the  findings,  the  jcdgmcnt  will   be  af- 
firmed. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  Los  An- 
geles county ;  LuciEN  Shaw,  Judge. 

Action  by  Charlotte  Howell  against  E. 
C.  Burlinganie  and  one  Marsh.  Judgment 
tor  plaintiff.  Defendants  appeal.  Affirmed. 

Albert  M.  Stephens,  for  appellants,  itt- 
norJk  Woodward,  for  respondent. 

Belcbkr,  C.C.  This  is  an  action  to  re- 
cover damagesfor  alleged  willful  and  mail- 


dons  trespasses  on  real  property  of  the 
plaintiff.  The  case  was  tried  by  the  court 
without  a  jury,  and  thefltidlngs  were  that 
the  defendants  "wantonly  and  malicious- 
ly, unlawfully  and  with  force, "committed 
the  trespasses  complained  of,  and  thereby 
damaged  the  plaintiff  in  the  sum  of  9800, 
and  that  $20U  more  should  be  allowed  as 
exemplary  damages.  Judgment  was  ac- 
cordingly entered  against  both  defendants 
for  yi.UUO  and  costs.  The  defendants 
moved  for  a  new  trial,  which  was  denied, 
and  have  appealed  from  the  judgment  and 
order.  The  only  contention  on  the  part 
of  appellants  is  that  the  evidence  was  In- 
Buttlclent  to  justify  the  findings  as  against 
the  defendant  Marsh.  It  Is  said:  "There 
Is  no  evidence  whatever  to  sustain  the 
finding  thntMarsh  wantonly  or  malicious- 
ly trespassed  upon  the  property."  And 
again:  "Thecomplaint  alleges  that  Marsh 
C(>mn)ltted  the  trespass  at  the  instigation 
of  Burllngame.  The  facts  are  that  Bnr- 
lingamo  committed  the  trespass  himself, 
and  that  Marsh  had  nothing  whatever  to 
do  with  it."  We  have  carefully  read  over 
all  the  evidence  presented  In  the  record, 
and,  in  our  opinion,  it  was  sufficient  to 
justify  the  findings  as  against  both  de- 
fendants. It  is  true  there  was  some  con- 
flict, but  in  such  cases  the  decision  of  the 
trial  court  is  ordinarily  held  conclusive  in 
this  court.  We  advise,  therefore,  that  the 
judgment  and  order  be  affirmed. 

Weconcur:  Tancubf.C.  ;Fitzobbald,G. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


■•*  to  CaL  881 

People  v.  Cesena.    (No.  20,749.) 

(Supreme  Corvrt  <ff  Caitfomla.    July  80, 1891.) 

BiPB— EviDBNOB— New  Tsiix. 

1.  A  conviction  of  assault  with  intent  to  rape 
will  not  be  reversed  on  account  of  discrepancies 
in  the  testimony  of  certain  childron,  witnesses 
for  the  state,  when  such  discrepancies  are  no 
greater  than  should  be  expected  from  their  ten- 
der ages,  and.  their  statements  are  strongly  cor- 
roborated by  other  evidence  and  by  defendant'a 
own  testimony. 

2.  The  refusal  of  the  trial  court  to  grant  a 
new  trial  on  the  ground  of  newly -discovered  evi« 
dence  will  be  affirmed  when  such  evidence  is 
merely  cumulative  or  contradictory  of  the  state's 
testimony,  and  counter-affidavits  show  that  un- 
less such  testimony  is  false  defendant  must 
have  Ifnown  of  it  before. 

3.  Counter-affidavits  are  competent  on  such 
motion  to  show  that  defendant  has  not  exercised 
due  diligence. 

Commissioners'  decision.  Departmentl. 
Appeal  from  superior  court,  Monterey 
count.y;  J.  K.  Alexander,  Judge. 

Marcos  Cesena  was  convicted  of  assault 
with  intent  to  rape,  and  from  the  judg- 
ment of  conviction  he  appeals.    Affirmed. 

Morehouse  &  Keauey  and  Mr.  Tattle, 
for  appellant.  W.  U.  H.  Hart,  Atty.Gen., 
for  the  People. 

Temple,  C.  The  defendont,  having 
been  convicted  of  an  assault  with  Intent 
to  commit  rape.  ».;.i>eal8  from  the  judg- 
ment and  an  order  refusing  him  a  new 
trial.  He  does  not  complain  of  any  ruling 
at  the  trial,  nor  does  he  deuy  that  tbere  Is 
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some  evidence  tending  to  prove  the  ctanrge 
against  him, bat  he  contendH  that  the  tes- 
timony at  the  main  witnesses  aj^alnst  bim 
1b  contradictory,  and  so  improbable  that 
they  are  not  to  be  believed;  that  it  fur- 
nishes proot  of  a  conspiracy :  and  that  the 
charge  is  a  pure  fabrication.  But  It  does 
nut  titrike  us  In  tliat  way ;  the  discrepan- 
cies In  the  statements  of  the  children  are 
not  more  tlian  should  be  expected  from 
their  tender  age.  Then  there  is  much  to 
corroborate  their  account.  Indeed,  the 
testimony  of  the  defendant  himself,  care- 
fully analyzed,  affords  many  Items  strong- 
lyconfirming  thelrstory.  The  statements 
as  to  the  time  when  Ceaena  left  the  saloon 
constituted  only  conflicting  testimony, 
and  was  property  left  to  the  Jury.  We  do 
not  attribute  very  much  importance  to 
the  testimony  as  to  time.  It  is  easy  to 
be  mistaken  in  such  matters.  And  then 
the  value  of  the  evidence  depends  largely 
upon  the  credibility  of  the  witnesses,  a 
matter  peculiarly  for  the  Jury.  The  new- 
ly-discovered evidence  Is  all  cumulative,  or 
simply  contradictory  of  the  testimony  of 
the  people,  and  thecounter-affldavlts  show 
that,  it  the  story  he  not  a  pure  fabrica- 
tion, the  defendant  must  have  known  of 
it  and  of  the  witness.  Counter-afBdavlts 
may  be  used  on  such  motion,  to  show 
thatdue  diligence  has  not  been  used.  Such 
applications  are  addressed  to  the  discre- 
tion of  the  trial  court,  and  the  presump- 
tion is  that  the  discretion  was  properly 
used.  We  see  no  reason  for  Interfering 
ivith  the  action  of  the  rourt  In  this  case, 
whether  its  decision  were  based  upon  lack 
of  due  diligence,  or  a  belief  that  the  pro- 
posed evidence  would  not  render  a  differ- 
ent result  probable,  though  a  new  trial 
\yere  had.  We  think  the  judgment  and 
order  should  be  afiBrmed. 

We  concur :  Belcher,  C.  C.  ;  Vancliep, C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  are  atflrmed. 


M  Cal.  3S4  

Peck  et  al.  v.  Board  of  Sf  pbrviborb  or 

Los  Angeles  County.    (No.  14,053.) 

(Supreme  Court  of  California.    July  81, 1891.) 

BOAD  SoPEBvisoBs  — Removal  of  Obstroctios — 

Masdamos— ScFPiciEsox  OP  Petition. 

1.  Under  PoL  Code  Cal.  %  2843,  which  gives 
boards  of  superrlsors  general  supervision  over 
highways,  with  powerto  abolish  or  abandon  sui-h 
roads  as  are  not  necessary,  a  petition  for  a  writ 
of  mandate  to  oompol  ihe  board  to  remove  an  ob- 
straotion  from  a  highway  is  insufficient,  when  it 
fails  to  show  that  the  obstructed  road  bad  not 
been  abandoned  and  discontinued  by  the  board. 

2.  Pol.  Code  Cal.  §§  2t>45,  2731,  malce  it  the 
daty  of  road  overseers,  under  the  direction  and 
supervision  of  the  road  commissioner,  and  pursu- 
ant to  orders  of  the  t>oard  of  supervisors,  to  take 
charge  of  the  highways,  and  Iceep  them  clear 
from  obstructions.  Meld,  that  a  petition  for  a 
writ  of  mandate  to  compel  the  board  of  super- 
visors to  remove  an  obstruction  from  a  highway  is 
insufficient  when  it  fails  to  state  that  the  atten- 
tion of  the  road  commissioner  or  road  overseer 
had  ever  been  called  lo  the  obstruction,  or  that 
either  of  them  had  ever  been  asked  to  have  it  re- 
moved. 

8.  The  duty  to  remove  was  on  the  road  over- 
seer, and  he  should  have  been  made  a  party  to 
the  prooeeding. 


Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  William  P.  Wade,  Judge. 

Application  byOeorge  H.  Peck  and  J.  C. 
Hannon  for  a  writ  of  mandate  to  the 
board  of  supervisors  of  Los  Angeles  coun- 
ty. Writ  denied.  Petitioners  appeal. 
A£9rmed. 

John  Mansfield  and  Edgertoa  &  Blades, 
for  appellants.  Frank  P.  Kelly,  O'Mel- 
veny  &  Benaiag,  and  James  McLaclilaa, 
Dist.  Atty  ,  for  respondent. 

Brlcber,  C.  C.  This  Is  an  application  for 
a  writ  of  mandate  to  compel  the  board  of 
supervisors  of  Los  Angeles  county  "to 
clear  of  obstructions,  repair,  open,  put  in 
condition,  and  keep  lu  condition  for  public 
travel,"  a  portion  of  a  road  situate  In 
that  county.  A  demurrer  to  the  verified 
petition  was  interposed  and  sustained  by 
the  court  below.  The  applicants  declined 
to  amend,  and  thereupon  Judgment  was 
entered  dismissing  the  proceeding.  The 
appeal  is  from  that  judgment.  The  de- 
murrer was  upon  several  grounds,  and,  in 
our  opinion,  was  properly  sustained,  lor 
the  following  reasons : 

1.  Boards  of  supervisors  have  general 
supervision  over  the  roa<l8  witiilu  their 
respective  counties.  They  must  lay  out 
and  establish  such  highways  as  are  neces- 
sary for  public  convenience,  and  mayabol- 
isii  or  abandon  such  as  are  not  necessary. 
Pol.  Code,  §  2643;  County  Government  Act, 
§  25,  siibd.  4.  It  is  not  stated  in  the  peti- 
tion, and  It  in  no  way  appears  therefrom, 
that  the  obstructed  road  had  not  been 
abandoned  and  discontinued  by  the  re- 
spondent board. 

2.  It  is  made  the  duty  of  road  over- 
seers, imder  the  direction  and  supervis- 
ion of  the  road  commissioners,  and  pursu- 
ant to  orders  of  the  board  of  supervisors, 
to  take  charge  of  tlie  highways  within 
their  respective  districts,  and  to  keep 
them  clear  from  obstructions  and  in  good 
i-epair.  Pol.  Code,  §§  2045,  27ai,  et  seq. 
It  is  stated  in  the  petition  that  the  road 
complained  of  is  within  »  certain  named 
roHd-distrlct,  but  it  is  not  stated  that  the 
attention  of  the  road  commissioner  or 
road  overseer  had  ever  been  called  to  the 
alleged  obstruction,  or  that  either  of  them 
had  ever  been  asked  to  have  the  obstruc- 
tions removed. 

Writs  of  mandate  are  issued  only  to 
compel  the  performance  of  an  act  which 
the  law  specially  enjoins  as  a  duty  result- 
ing from  an  office,  trust,  or  station.  Code 
Civil  Proc.  §  1085.  The  duty  here  wa«  up- 
on the  road  overseer,  and  he  should  at 
least  have  l)een  made  a  party  to  the  pro- 
ceeding. We  advise  that  the  judgment  be 
aflfirmed. 

We  concur:  Vanxlief,  C;  Fitzoeb- 
ALD,  C. 

PERCrniAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is 
affirmed. 

M  Cal.  nt 

HiN'KBL  V.  DoNOHOE  et  al.    (No.  18,318.) 

(Supreme  Covrt  of  Calif  orrUa.    Aug.  1, 1891.) 

Praoticb — Dismissal  of  Action. 

Under  Code  Civil  Proa  Cal.  i  881,  which 

provides  that  an  action  may  he  dismissed  b* 
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plaintiff  at  any  time  before  trial  on  payment  of 
costs,  provided  no  counter-claim  has  Seen  made, 
or  amrmative  relief  sought,  by  cross-complaint 
or  answer,  defendant  cannot  file  such  pleadings 
after  an  order  of  dismissal  has  been  filed  by  plain- 
tiff with  the  clerk  who  is  authorized  to  enter  the 
same,  though  it  was  not  entered  at  the  date  of  its 
filing. 

Department  1.  Appeal  from  superior 
court,  city  and  county  ot  San  Francisco ; 
Walter  H.  Levy,  Judge. 

Action  In  ejectment  by  Patrick  Donohne 
and  otbers  aKainst  John  Hinkel.  Suit 
dismissed  on  plaintiff's  motion.  Defend- 
ants appeal.  Affirmed.  For  former  re- 
port, see  26  Pac.  Rep.  374. 

Micb  Mallany  and  W.  C.  Bumette,  tor 
appellants.  O'  Briea,  Morrison  &  D&lnger- 
Oald,  for  respondent. 

Harrison,  J.  The  plaintiff  commenced 
an  action  In  ejectment  at^ainst  the  delend- 
•iDts  by  flIinK  a  complaint  on  the  2Sth  of 
November,  1887.  Snuimons  was  Issued 
tbereoD  upon  that  day,  but  no  service 
thereof  was  ever  made  upon  either  of  the 
defendants.  March  16,  18S8,  the  attor- 
neys for  the  plaintiff  filed  with  the  clerk 
of  the  court  the  following  paper  writing, 
vli. :  "[Title  ot  court  and  cause.]  The 
above-entitled  cause  is  hereby  dismissed, 
and  the  clerk  of  the  above-nnmed  court  Is 
hereby  aathoriied  to  enter  said  dismissal 
ot  record.  O'Brien  &  Morrison,  Attor- 
neys for  Plaintiff. "  At  the  time  of  filing 
said  dismissal,  no  appearance  had  been 
made  in  the  action  by  or  on  behalf  of  ei- 
ther of  the  defendants,  and  the  said  dis- 
missal was  within  a  day  or  two  thereafter 
entered  by  the  clerk  in  his  register  of  ac- 
tions. September  18, 1888,  the  appellants 
served  upon  the  plaintiff  and  filed  with  the 
clerk  an  answer  to  the  com  plain  t  in  said  ac- 
tion. October  17,1888,  theattorneysforthe 
plaintiff  served  upon  the  defendants  and 
filed  with  the  clerk  a  notice  that  on  Octo- 
ber 26, 1888,  the  plaintiff  would  move  the 
court  tor  an  order  "that  a  Judgment  of 
dismissal  ot  said  action  be  entered  with- 
out prejudice,  at  plaintiff's  costs,  nunc 
pro  tunc,  as  ot  March  16, 1888,  and  strik- 
ing out  the  answer  filed  herein  September 
13, 1888.  October  18, 1888,  the  deteodunts 
filed  a  cross-compluint,  which  on  the  same 
lay  was  served  upon  the  plaintiff's  attor- 
neys ;  and  on  the  20th  of  October,  1888, 
the  attorneys  tor  the  plaintiff  served  upon 
the  defendants,  and  filed  with  the  clerk,  a 
notice  that  on  October  26, 1888,  they  would 
move  the  court  for  an  order  "striking  out 
the  so-called  cross-complaint  that  was  filed 
herein  on  the  18th  day  of  October,  1SS8. " 
When  these  motions  came  on  for  hearing, 
they  were  granted  by  the  court,  and  an 
order  was  made  that  a  Judgment  nl 
dismissal  ot  the  action  be  entered,  and 
that  the  cross-complaint  be  stricken  from 
the  fi!e8.  Judgment  dismissing  the  ac- 
tion was  thereupon  entered  January  17, 
1889.  From  this  judgment  the  defend- 
ants have  appealed,  bringing  up  the  fore- 
going matters  by  bill  of  exceptions.  Sec- 
tion 581,  Code  Civil  Proc,  provides  that 
"an  action  maybe  dismissed,  or  a  judg- 
ment of  nonsuit  entered.  In  the  following 
eases:  (1)  By  the  plaintiff  himself  at  any 
tloie  before  trial  upon  payment  ot  costs : 


provided,  a  connter-elalm  has  not  been 
made  or  affirmative  relief  sought  by  the 
cross-complaint  or  answer  of  the  defend- 
ant. •  •  •  The  dismissal  mentioned  in 
the  first  two  subdivisions  of  this  section 
is  made  by  entry  in  the  clerk's  register; 
Judgment  may  thereupon  be  entered  ac- 
cordingly." At  the  time  the  plaintiff  gave 
the  notice  ot  his  intention  to  move  for  an 
order  that  a  judgment  of  dismissal  ot  said 
action  be  entered,  the  defendants  had  not 
sought  any  afllnnative  relief  by  their  an- 
swer, nor  bad  they  filed  any  cross-com- 
plaint. The  above  section  of  the  Code 
gave  to  the  plaintiff  the  right  to  have  the 
action  dismissed  upon  the  mere  filing  ot 
the  dismissal,  and  to  have  Judgment  en- 
tered thereon  accordingly.  The  defend- 
ants could  not,  by  filing  a  cross-complaint, 
after  receiving  this  notice,  deprive  the 
plaintiff  of  this  right.  The  tact  that  be- 
fore the  motion  was  beard  by  the  court 
the  defendants  filed  a  cross-complaint  did 
not  impair  the  right  of  the  plaintiff  to 
have  the  motion  determined  according  to 
the  facts  as  they  existed  when  the  notice 
of  the  motion  was  given.  The  order 
when  made,  and  the  judgment  entered  In 
pursuance  ot  the  order,  related  to  the  first 
step  taken  In  its  procnremeat,  and  Is  to 
bo  regarded  as  having  been  made  at  that 
date.  The  right  ot  the  plain  tiff  as  It  ex- 
isted October  17, 1888,  to  have  his  motion 
granted,  did  not  depend  upon  the  rela- 
tive speed  of  himself  and  the  defendants  In 
any  race  to  procure  the  first  hearing  be- 
fore the  court.  Indeed,  even  if  it  bad  b<>en 
a  matter  of  discretion  with  the  court  to 
grant  or  deny  the  motion  ot  the  plaintiff, 
we  think  that,  under  the  facts  dlscloHed 
by  the  record  herein,  it  would  have  been 
an  abuse  ol  discretion  had  the  Judge  re- 
fused to  grant  the  motion.  When  the 
matter  came  before  the  court  for  bearing, 
and  it  determined  that  the  plaintiff's 
motion  should  be  granted,  the  court,  up- 
on having  its  attention  called  to  the  tact 
that  subsequent  to  the  making  of  the 
motion  the  defendants  had  filed  a  cross- 
complaint,  was  justitied  in  striking  that 
also  from  the  files.  The  Judgment  is  af- 
firmed. 

We  concur:  Qaroctte.J.;  Paterson.J. 


(M  Cal.  SSJ) 

Anolo-Nbvada  Assdr.  Corp.  ▼.  Nadkau's 

Ex'rs  et  Hi.   (No.  14,217.)1 

(Sv/preme  Court  of  Colt/omio.     Aug.  1, 1891.) 

ExBcuTOKS — PAii.ints  TO  Prbsbnt  Claims— Forb- 

CLOSUKE  OF  MOSTOAQB — WaIVKB. 

Code  Civil  Proc.  Cal.  {  1498,  provides  that 
all  claims  arising  on  contracts,  whether  due  or 
not,  must  be  presented  within  the  time  allowed 
in  the  notice  for  presenting  claims  against  the 
estate  of  the  decedent,  and  claims  not  so  pre- 
sented shall  be  barred.  Bection  IGOO  provides 
that  no  action  shall  be  brought  on  any  claim 
against  an  estate  unless  the  claim  Is  first  pre- 
sented to  the  ezecutor  or  administrator,  except 
that  an  action  may  be  brought  by  any  holder  ot 
a  mortgage  to  enforce  the  same  against  the  prop- 
erty mortgaged,  where  all  reconrse  to  any  other 
property  of  the  estate  is  expressly  waived  in  the 
complaint.  Held,  that  where  the  holder  of  a 
mortgage  commenced  an  action  to  foreclo*'  't-vr. 
ly  two  years  after  the  time  allowed  for  present- 
ine  claims  bad  expired,  and  about  six  months 
after  the  note  matured,  the  complaint  expressly 
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wai ring  all  recoarse  to  other  property,  the  action 
was  not  barred,  although  the  claim  was  nevar 
presented  for  allowance. 

CommlselonerB'  decision.  DKpartinent  1. 
Appeal  trom  superior  court,  Los  Anseles 
county;  Wai.tbk  Van  Dykk,  Judge. 

Action  by  Anglo-Nevada  Assurance  Cor- 
poration aKainat  executors  of  Nadeau  et 
al.  to  forecluse  a  mortgage.  Judgment 
for  plaintiff.  Defendants  appeal.  Af- 
firmed. 

S.  At.  White  and  Chapman  &  Hendrick, 
for  appellants.  Jarboe  Harrison  &  Good- 
fellow  and  Graves,  O'Meiveny  4k  Sbank- 
laad,  for  respondent. 

Vanclibf,C.  Action  to  foreclose  a  mort- 
gage executed  by  decedent  on  tlie  lOtb 
day  of  Novemlier,  18S6,  to  secure  payment 
of  a  promissory  note  for  the  sum  of  $150,- 
000  and  Interest,  dated  November  6.  18S6, 
payable  "  on  or  before  September  6, 18S9. " 
Nadeaa  died  January  13, 1887.  His  will 
was  admitted  to  probate,  anil  his  execu- 
tors appointed,  April  18,  1887.  Pursuant  to 
in  order  of  the  probate  court,  notice  to 
creditors  was  publlslied  on  April  25, 1887, 
and  the  10  months  within  which  creditors 
were  required  to  present  their  claims  ex- 
pired February  25, 1888,  about  18  months 
l)efore  the  maturity  of  the  note.  Tills  ac- 
tion was  commenced  March  2!4, 18Q0,  near- 
ly 6  mouths  after  the  maturity  of  the  note. 
Neither  the  note  nor  the  mortgage  was 
ever  presented  to  the  executors  for  allow- 
ance, but  in  the  complaint  all  recourse 
against  any  other  property  of  the  estate 
than  the  mortgaged  property  is  expressly 
waived.  Judgment  of  foreclosure  was 
rendered  In  the  nsnaJ  form,  except  that 
there  was  no  Judgment  for  a  deficiency, 
nor  for  counsel  fees.  This  appeal  is  from 
the  Judgment  upon  the  Judgment  roll,  in- 
uluding  a  bill  of  exceptions,  showing  that 
it  was  stipulated  atthe  trial  that  the  facts 
'-itated  in  the  answer  of  the  defendants 
(the  substance  of  which  is  Included  In  the 
above  statement)  are  true.  There  was 
also  a  demurrer  to  the  complaint  on  the 
ground  that  It  does  not  state  a  cause  of 
action,  and  on  the  further  ground  that  "it 
appears  from  said  complaint  that  the 
plaintiff's  alleged  cause  of  action  Is  barred 
by  the  provisions  of  section  1493  of  the 
Code  of  cavil  Procedure,  "i 

Counsel  for  appellants  contend  that 
plaintiff's  entire  clRlm  arising  upon  the 
note  and  mortgage  was  barred  by  sections 
1493  and  1500  of  tiie  Code  of  Civil  Proced- 
ure, because  it  was  not  presented  to  the  ez- 
eentors  Tor  allowance  within  10  months 
from  the  publication  of  notice  to  credit- 
ors; and  that  it  does  not  come  within  the 

*  8eo.  1403.  All  claims  arising  upon  contracts, 
whether  the  same  be  due,  not  due,  or  contingent, 
mnst  be  presented  within  the  time  limited  in  the 
notice,  and  any  claim  not  so  presented  is  barred 
forever.    •    •    * 

Sec.  1500.  No  holder  of  any  claim  against  an 
estate  shall  maintain  any  action  thereon,  unless 
his  claim  is  first  presented  to  the  executor  or 
administrator,  except  in  the  following  cases :  An 
action  may  be  brought  by  any  bolder  of  a  mort- 
gage or  other  lien  to  enforce  the  same  against 
the  property  of  the  estate  subject  thereto,  where 
all  recourse  against  any  other  property  of  the 
estate  is  expressly  waived  la  the  complaint.  •  *  • 


exception  contained  In  section  1500,  (vis., 
"an  action  may  be  brought  by  any  holder 
of  a  mortgage  or  lien  to  enforce  the  same 
against  the  property  of  the  estate  subject 
thereto,  where  all  recou  rse  against  any  oth- 
erproperty  of  theestate  is  expressly  waived 
in  the  complaint, ")  because,  when  the  ac- 
tion was  commenced,  plaintiff  had  no 
right  to  enforce  the  mortgage  against  any 
property  of  the  estate,  and  therefore  could 
not  have  "expressly  waived  in  the  com- 
plaint" a  right  that  It  did  not  then  have. 
No  authority  is  cited  for  this  except  a  legal 
deflnitiun  of  the  verb  "to  waive,"  from 
which  counsel  deduce  the  propoBitlon  that 
nothing  else  than  an  existing  right  can  be 
waived.  But  this  deduction  is  not  war- 
ranted by  the  decisions  from  which  th« 
detlnttion  relied  upon  was  extracted  no: 
by  authority  of  lexicographers.  The  verb 
"to  waive,"a8  well  as  the  noun" waiver," 
is  properly  used  in  different  senses.  Wel>- 
ster  defines  the  verb  thus:  "(1)  To  relin- 
quish ;  to  give  up  claim  to.  (2)  To  throw 
away;  to  cast  oH;  to  reject;  to  desert. 
(3)  (Law.)  (a)  To  throw  away;  to  relin- 
quish voluntarily,  as  a  right  which  one 
may  enforce,  if  be  chooses,  (b)  (Old  Gng. 
Law.)  To  forsake;  to  desert;  to  aban- 
don." The  same  author  defines  the  noun 
"waiver"  as  follows:  "(Law.)  The  act 
of  waiving,  or  not  Insisting  on,  some  right, 
claim,  or  privilege."  In  the  third  defini- 
tion above,  an  example  of  a  voluntary  re- 
linquishment is  given,  viz.,  "as  a  right 
which  one  may  enforce,  if  be  chooses;" 
but  this  does  not  imply  that  one  may  not 
relinquish,  "give  up  claim  to, "  or  " aban- 
don "a  thing  to  which  he  has  no  right; 
and  an  example  might  have  been  given  of 
such  relinquishment  of  a  "claim  to"  some- 
thing without  right, for  both  the  verb  and 
the  noun  are  often  properly  used  in  this 
sense,  and  the  legislature  may  have  so 
used  the  verb,  if  that  meaning  was  in- 
tended. Beslden,  It  is  not  clear  that  the 
plaintiff  had  no  right  to  "  recourse  against" 
other  than  tbemortgaged  property  at  the 
time  It  tiled  its  complaint.  Plaintiff  may 
have  had  the  right,  though  the  remedy  for 
its  enforcement  depended  upon  the  contin- 
gency of  whether  or  not  the  defendants 
would  plead  the  statute  of  limitations.  If 
there  had  been  no  waiver  in  the  complaint 
and  no  plea  of  the  statute  of  limitations, 
plaintiff  might  lawfully  have  talcen  judg- 
ment for  a  deficiency,  and  might  have  en- 
forced such  Judgment  against  other  than 
the  mortgaged  property.  However  this 
aay  be,  the  object  of  the  exception.  In  sec- 
tion 1500  of  the  Code  of  Civil  Procedure.  Is 
to  require  a  plaintiff  to  put  his  waiver 
upon  record,  in  his  complaint,  so  that 
there  may  be  no  question  that  he  had 
waived  recourse, etc. ;  anditls  immaterial 
whether  or  not  he  had  made  the  waiver 
before  his  complaint  was  drawn,  by  fail- 
ure to  present  the  claim  to  the  executors 
within  the  10  months  or  otherwise.  The 
construction  contended  for  by  counsel  for 
appellants  would  deprive  the  exception 
of  any  effect  in  oil  that  large  class  of  cases 
in  wnlch  the  mortgage  debt  does  not  be- 
come due  until  after  the  expiration  of  the 
10-months  notice  to  creditors;  yet  there 
is  no  conceivable  reason  why  the  legisla- 
ture should  have  intended  to  exclude  this 
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class  of  cBsea  from  the  exception.  Final- 
ly, the  question  as  to  the  cunstruRtton  of 
the  exceptlou  bas  been  decided  by  this 
court  adversely  to  the  contention  of  ap- 
pellants' counsel  In  a  number  of  cases: 
Society  v.  Hayes,  58  Cal.  303;  Morrell  v. 
Morgan,  65  Cal.  575,4  Pac.  Rep.  580;  Drey- 
fuss  V.  Giles,  79  Cal.  40!),  21  Pac.  Rep.  '(40; 
Banli  V.  Charles,  88  Cal.  323,  24  Puc.  Rep. 
1019.  I  thlnli  the  Judgment  should  be  af- 
lirined. 

We  concur:    Belcher,  C.  C;  Fitzgek- 

AI.D,  C. 

Beatty,  C.  J.  Owing  to  the  disqualifl- 
cution  of  HAKniSDN,  J.,  in  the  foregoing 
opinion,  MuKaim.a.n'd,  J.,  will  act  n-itli  the 
reniuiuing  Justices  of  department  1. 

Per  CriiiAM.  For  the  reasons  given  in 
llie  fdi-egoiug  opinion  the  judgment  is 
aOirmed. 


M  Cal.  S07 
Dyke  et  at.  v.  Ba.\:c  of  Orange  et  al. 

(No.  14,351.) 
{Supremt  Court  cf  California.    Aug.  8, 1891.) 

MONBT  JUOOUBKT — DOCKET  EXTRT — USB  OF  DOL- 
LAR-MaKK. 

In  a  dooket  entry  certain  figures  -wcra 
placed  under  the  words  "amount  of  judgment," 
and  other  dguros  underneath  the  first  were  pre- 
ceded by  the  word  "costs. "  The  last  two  figures 
of  each  sum  were  divided  from  the  others  by  a 
vertical  red  line,  the  customary  doHar-marlc  be- 
ing omitted.  Held,  that  the  words  "amount" 
and  "costs"  Indicated  a  money  Judgment,  and  the 
red  line  the  division  of  the  sums  into  dollars  and 
cents,  and  that  the  Judgment  was  sufficiently 
docketed  to  create  a  lien,  under  Code  Civil  Proc. 
Cal.  S  U72,  providing  that,  if  Judgment  be  for  the 
recovery  of  money,  the  amount  must  be  stated  in 
the  docket  under  the  head  of  "Judgment;"  If  for 
any  other  relief,  its  general  character  must  be 
stated. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  Orange 
county;  J.  VV.  Townkk,  Judge. 

Action  by  Lydia  A.  Dylse  and  F.  M. 
Dyke  against  the  Banic  of  Orange  and  F. 
M.  Harris,  sheriff,  to  enjoin  an  exointion 
sale  of  their  homestead  nnder  JudKuient 
recovered  against  them  by  the  defendant 
banli.  Decree  for  piaintills,  and  defend- 
ants appeal.    Reversed. 

Ray  Billinffsley,  for  appellants.  Cbas. 
S.  McKelvey,  for  respondents. 

VAN'Ci.tRF,  C.  The  plaintiffs  are  hus- 
band and  wife,  and  own  a  tract  of  land 
In  Orange  county,  upon  which  they  re- 
side, and  'Which  they  claim  as  a  liome- 
stead.  On  October  BO,  ias8,  the  defendant 
Banic  of  Orange  obtained  a  Judgment 
against  F.  M.  Dyke  and  others  for  the  sum 
of  v:!i)4.82  debt,  and  f 34.40  costs.  On  July 
8,  ]S9»,  an  execution  was  issued  on  this 
Judgment,  and  placed  In  the  hands  of  the 
defendant,  Harris, who,  as  sheriff,  on  July 
9, 1890,  levied  the  same  on  a  part  of  plain- 
tiffs' homestead,  and  advertised  it  for 
sale.  This  action  was  brought  to  enjoin 
the  snle.  The  plaintiffs  prevailed,  and 
the  defendants  bring  this  appeal  from  the 
final  decree  upon  the  judgment  roll,  in- 
cluding a  bill  of  exceptions. 

Tile  plain  tiffs' declaration  ot  homestead 


was  recorded  on  the  12th  day  of  August, 
1889,  more  than  nine  months  after  the  ren> 
dition  of  the  Judgment  against  F.  M.  Dyke, 
on  Which  the  execution  was  issued;  and 
the  only  material  qaeetlon  presented  for 
decision  Is,  was  the  Judgment  properly 
docketed  so  as  to  become  a  lien  on  plain- 
tiffs' land  before  the  recording  of  their 
homestead?  There  is  no  question  that 
the  Judgment  was  properly  docketed  on 
October  31,  1888,  In  nil  respects,  except  ns 
to  the  requisite  statement  of  the"  amount" 
of  the  juilgment,  which  'he  court  found  to 
have  been  stated  in  the  th!rd  column  of 
the  docket,  under  the  heading  "Amount  of 
Judgment,  "as  follows, and  not  otherwise: 


AuoniCT  or  JvoaMENT. 


Costa .....»•.»•«..»«. 

M4 

Si 

81 

40 

(Folio  74.) 

1 
•a 

As  concinsloas  ot  law,  the  court  found 
that  this  was  not  a  sntficient  statement 
of  the  amount  of  the  Judgment;  that  the 
"Judgment  diu  not  bec<inie  and  was  not  a 
lien  upon  tlie  homestead  premises"  before 
the  declaration  of  homestead  was  record- 
ed ;  and  that  the  plaintiffs  were  entitled 
to  the  relief  demanded.  Counsel  for  ap- 
pcllantH  c<mtend  that  the  conclusions  ot 
law  are  not  supported  by  the  tacts  found, 
and  1  think  this  point  should  be  sustained. 
Section  072  of  the  Code  of  ('ivil  Procedure 
provides:  '*lf  judgment  be  for  the  recov- 
ery of  money  or  damages,  the  amount  must 
be  stated  in  the  docket  under  the  head  of 
•Juflgment;'  if  thejudgmentbeforanyotb- 
er  relief,  tt  memorandum  of  thegeneralcbar- 
acter  of  the  reliefgranted  must  be  stated. " 
In  the  first  place,  tiie  word  "amount,"  In 
its  connection  with  the  numeral  figures, 
indicates  that  the  judgment  is  for  money 
or  damages,  since  the  amount  of  any 
other  kind  of  relief  Is  not  required  to  be 
stated,  nor  could  a  memorandum  of  "  the 
general  character"  of  other  kinds  of  relief 
be  expressed  by  numeral  figures,  however 
written  or  marked.  In  t lie  second  place, 
the  word  "costs, "  immediately  preceding 
the  figures  8440,  Indicates  that  tliose  fig- 
ures represent  money,  since  judgments  for 
costs  are  always  for  money.  Finally,  the 
position  of  tlie  figures  in  tlie  columns 
headed  "Amount  of  Judgment. "  inclosed 
by  double  lines,  and  divided  b.v  a  single 
red  line,  plainly  Indicates  that  the  figures 
on  the  left  of  the  red  line  represent  dollars, 
and  those  on  the  right  represent  rents. 
This  mode  of  writing  dollars  and  conts  is 
more  generally  practiced,  and  qtiire  as 
well  understood  us  that  In  which  tl»e  Joi- 
lar-mark  ($)  is  used.  It  is  almost  uni- 
versally practiced  where  eoms  of  money 
are  to  be  written  in  columns,  as  in  blot- 
ters, journals,  ledgers,  and  statements  ot 
acciiunts.  When  so  written,  not  only 
courts,  but  all  persons  of  common  educa- 
tion, readily  read  and  understand  the 
figures  as  representing  a  definite  number 
of  dollars  and  cents.  In  this  form  state- 
ments of  accounts  are  ordinarily  reported 
to  the  courts  by  executors,  admluistra« 
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tors,  referees,  and  maateni  In  chancery. 
Wh<>n  and  where  was  an  exception  to 
Buch  a  report  Hnstalned  on  the  groand 
that  it  was  unintellleible? 

A  questiua  Biinllur  to  the  one  nnder  con- 
plderktiun  was  decided  In  the  case  ol  De 
Laslimntt  v.  Sellwoud,  10Or.819,ln  which 
the  court,  by  Watson,  C.  J.,  said:  "The 
objection  that  it  does  not  appear  from 
the  docliet  entry  what  the  figures  In  the 
colamn  bended  'Amount  of  Judgment,' 
stand  for  presents  a  question  by  no  means 
new  In  this  court.  In  the  case  of  French 
y.  Sogers,  disposed  of  at  the  last  term, 
we  held.  In  eSect.  that  any  mark  common- 
ly understood  and  ordinarily  employed  in 
boHlness  transactions  to  denote  the  di- 
Ylslon  of  tlguree,  obviously  representlnp; 
money,  into  dollars  and  cents,  would 
suffice  for  that  purpose  In  entries  of  this 
character.  Hnch  we  deemed  tbe  marie  or- 
dinarily used  iu  setting  down  anms  of 
money  on  paper  to  denote  the  amount 
represented  b.v  tbe  two  figures  on  the 
right  ns  cents,  and  that  represented  by 
the  iigures  on  the  left  as  dollars;  and  the 
same  effect,  in  our  Judgment,  must  be  al- 
lowed to  the  linen  and  spaces  in  tlie  raled 
money  columns  iu  regular  account  books 
or  official  records  simllarli*  prepared. 
General  usnge  and  common  nnderstand- 
Ing  have  given  such  marks  and  lines,  when 
so  employed,  a  signification  by  which,  not 
Isdividuals  only,  but  courts  as  well,  are 
enabled  to  determine  what,  and  what 
amount,  fignres so  placed  were  Intended  to 
represent,  with  as  much  ease  and  almost 
as  much  certaint.v  as  though  the  dollar- 
'mark  itself,  or  written  words,  even,  bad 
been  used  to  express  the  same  meaning." 
Upon  this  point  the  respondent  cites  sev- 
eral cases  in  which  It  was  held  that  mere 
Qumeral  figures  in  a  tax  assessment  roll 
do  not  express  the  value  of  the  property 
assessed,  viz.:  Hurlbutt  v.  Botenop.  27 
Oal.  50;  Brady  v.  Seamen,  80  Cal.  610: 
People  V.  Havings  Union,  31  Cal.  132,  and 
People  V.  Hastings,  84  Cal.  571.  As  to 
these  cases,  it  is  to  be  remarked,  in  the 
first  place,  that  In  none  of  them  are  the 
nomernl  fignres  written  In  columns  simi- 
lar to  those  in  the  docket  in  this  case.  In 
none  of  them  in  tbereanyiineor  mark  sep- 
arating dollars  from  cents.  In  none  ol 
them  are  the  fignres  written  in  the  form 
commonly  employed  In  account-books  and 
records  to  denote  that  they  are  Intended 
to  represent  dollars  and  cents.  In  the 
second  place,  while  admitting  that  the 
strict  rule  aoplied  to  the  assessment  cases 
may  be  too  firmly  established  to  be  over- 
mled  or  disregarded  by  the  courts  in  that 
class  of  cases,  I  think  there  is  no  necessity 
tor  extending  it  to  the  class  to  which  this 
case  belongs.  The  only  case  in  this  court, 
except  tbe  assessment  cases,  having  any 
bearing  upon  the  question  under  consid- 
eration, that  I  have  been  able  to  find,  is 
that  of  Hibberd  v.  Smith.  50  Cal.  511.  In 
that  case  the  alleged  defect  In  the  docket 
was  that  it  did  not  state  the  Christian 
name,  nor  tbe  initials  of  the  Christian 
name,  of  the  Judgment  debtor;  yet  this 
conrt  held  that  the  docketing  was  suffi  ■ 
cient  to  constltnte  a  lien  upon  the  land  of 
the  Judgment  debtor.  I  think  the  Judg- 
ment should  be  reversed,  and  that  tbe 
v.27F.no.tf— 20 


court  below  should  be  directed  to  render 
Judgment  upon  the  findings  of  fact  In  fa- 
vor of  the  defendants. 

We  concur:  Bblchbr,  C.  C.  ;  Fitzger- 
ald, C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinicm  the  Judgment  is  re- 
versed, and  the  court  below  Is  directed  to 
render  Judgment  upon  the  findings  of  fact 
in  favor  of  the  defendants. 


90  Cal.  386 

Jones  v.  Tai<lant  et  a/.   (No.  13,26.^.) 

(Supreme  Court  of  California.    Aug.  1, 1891.) 

CoMFBOiasB— Fakoi.  Evidbnos— Hahmlkss  Ek- 

MOH. 

1.  Tbe  owner  of  certain  bonds,  pledged  to  se- 
cure a  debt,  gave  a  written  order  for  their  do- 
livery  to  another,  who  paid  the  debt  witli  money 
borrowed  by  him  for  that  purpose,  pledging  the 
bonds  as  security,  and  thereafter  paid  interest 
on  the  loan.  He  afterwards  contributed  to  the 
expense  of  litigating  the  bonds,  and  the  former 
owner  acknowledged  that  he  no  longer  claimed  any 
interest  in  them.  Upon  the  death  of  tbe  flisl 
owner,  his  son  claimed  that  they  were  part  of 
the  estate,  and,  after  an  investigation  and  on  the 
advice  of  nls  attorneys,  entered  into  an  agreement 
with  the  person  to  whom  they  had  been  deliv- 
ered, by  which,  in  consideration  of  Cl,500,  the 
son  acknowledged  that  they  were  not  part  of  the 
estate,  and  were  the  property  of  the  other  party, 
who  in  turn  agreed  to  make  no  claim  on  the  estate. 
By  direction  of  the  son,  the  bonds  were  not  in- 
ventoried, and  no  claim  against  the  estate  was 
ever  made.  The  agreement  was  nevcrrescinded, 
nor  was  the  $1,500  ever  repaid  or  tendered  by  the 
son  or  his  heirs.  Held,  that  the  evidence  sus- 
tained a  finding  that  neither  the  son  nor  his 
heirs  had  any  interest  in  the  bonds,  and  that  they 
were  the  property  of  the  other  party. 

i.  The  admission  of  parol  evidence  of  a  writ- 
ten contract  wus  harmless  error,  where  the  con- 
tract was  afterwards  introauced. 

Commlsnlonprs'  decision.  Department 
1.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  F.  W.  L,awi.kr, 
Judge. 

Action  by  Charles  A.  Jones,  administra- 
tor of  Louis  O.  Partridge,  against  Elisa- 
beth Tallant  and  others,  to  determine  the 
right  of  plaintiff  in  certain  bonds  pledged 
to  defendant  Tallant  by  defendant  John 
Partridge.  Trial  to  the  conrt.  Judg- 
ment ff>r  defendant  John  Partridge,  and 
plaintiff  appeals.    Affirmed. 

Peter  G.  Partridge,  the  father  of  IjOuIs 
O.  Partridge,  and  the  uncle  of  John  Par- 
tridge, wais  the  owner  of  the  bouds  In 
suit,  and  had  pledged  them  to  n  bunk  as 
security  for  a  debt  of  ^7,000.  Demand  for 
payment  having  been  made,  John  Par- 
tridge paid  the  debt  with  funds  borrowed 
by  him  from  defendants  Tallant  ft  Co., 
and  the  bonds  were  delivered  to  him  by 
the  bank  on  the  written  order  ol  Peter 
Partridge.  John  Partridge  pledged  them 
to  Tallant  &  Co.  as  security  for  the  money 
advanced  to  pay  the  debt  to  tlie  bank, 
and  thereafter  paid  interest  to  Tallant  & 
Co.  on  the  loan.  At  this  time  the  bonds 
were  worth  but  little,  l>nt  afterwards  ap- 
preciated In  value,  as  the  result  of  litiga- 
tion, to  the  expense  of  which  Jnhn  Par- 
tridge contributed.  Upon  learning  of 
tbls  litigation,  Peter  Partridge  stated 
that  be  had  no  claim  to  the  bonds ;  tbat 
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they  belonged  to  John,  vrho  had  paid  his 
money  for  them.  Peter  Partridge  died, 
leaving  a  will  devising  all  hla  property  to 
Patrick  Partridge,  bis  brother,  disinherit- 
ing bis  pon  Louis.  Louis  threatened  to 
contest  the  will,  and  an  agreement  was 
made  between  Patrick  and  Louis,  by 
which  he  withdrew  his  objections  to  the 
will,  and  alio  wed  the  same  to  be  probated 
in  consideration  of  his  receiving  hail  ol  his 
father's  estate.  Lonis  claimed  that  the 
bonds  were  part  ot  the  estate,  and  his  at- 
torneys investigated  the  matter,  and  re- 
ported to  him  that  John  claimed  the 
bonds  had  been  given  to  him  by  Peter  in 
consideration  of  his  having  paid  the  debt 
to  the  bank.  The  accounts  kept  by  .Tohn 
with  Peter  Partridge  showed  an  item  ot 
$7,000  which  John  claimed  was  theamount 
paid  to  the  bank,  and  this  item  was  In- 
dorsed by  Peter  Partridge,  "  Audited  and 
correct."  Upon  advice  of  his  attorney, 
and  at  the  same  time  the  first  agreement 
was  made,  Louis  entered  into  an  agree- 
ment with  John,  (Exlilhit  B,)  by  which, 
in  consideration  of  $1,500,  he  acknowl- 
edged the  bonds  as  the  property  of  John, 
and  no  part  of  the  estate  of  Peter,  and 
John  agreed  to  make  no  claim  against 
the  estate.  The  money  was  paid,  and  by 
direction  of  Louis  the  bonds  were  not  in- 
ventoried by  the  administrator.  No  claim 
against  tbe  estate  was  ever  made  by  John 
Partridge.  After  the  death  of  Louis,  his 
widow  flied  a  petition  In  tbe  estate  of 
Peter  Partridge,  alleging  that  the  bonds 
were  part  of  its  assets;  and  an  order  was 
made  directing  them  to  be  Inventoried, 
and  a  decree  eubsequently  rendered  which, 
without  determining  the  question  of 
ownership,  adjudged  that  the  interest  of 
said  estate  in  the  bonds  should  be  distrib- 
uted to  tbe  heirs  of  Louis,  subject  to  ad- 
ministration of  bis  estate.  The  sum  of 
$1,500  was  never  repaid  or  tendered  to 
John  by  Louis  or  his  heirs,  nor  was  any 
attempt  to  rescind  the  agreement  (Ezbib- 
ItB)  ever  made.  The  court  found  that 
Louis  and  his  heirs  had  no  interest  in  tbe 
bonds,  and  that  they  belonged  to  John, 
subject  to  the  claim  ol  Tallant  &  Co.; 
and  that  Louis,  after  fall  in  vestlgation  of 
the  rights  and  ownership  of  John  In  and 
to  said  bonds,  entered  into  tbeagreeraent, 
(Exhibit  B.) 

T.  Z.  BlakemaD,  for  appellant.  PUIs- 
bary  &  Blanding  and  E.  J.  Prtngle,  for  re- 
spondents. 

FooTB,  C.  This  action  was  brought  to 
determine  the  right  of  the  plaintiff,  as  the 
administrator  ol  Louis  G.  Partridge,  de- 
ceased, to  certain  bonds  which  are  claimed 
to  have  belonged  to  Louis  G.  Partridge, 
subject  to  a  claim  of  Elizabeth  Tallact 
and  others,  as  pledgees,  tor  money  ad- 
vanced upon  the  bonds  to  John  Par- 
tridge. There  Is  no  question  made  as  to 
the  right  of  the  pledgees  to  be  reim- 
bursed the  money  due  them,  whether  tbe 
bonds  properly  belonged  to  Louis  O.  Par- 
tridge in  his  life-time,  or  whether  they 
properly  belong  to  John  Partridge.  The 
appeal  Is  from  a  judgment  In  favor  ot  the 
defendants,  and  an  order  denying  a  new 
trial. 

Tbe  contest  here  is  mainly  as  to  wheth- 


er the  findings  of  fact,  which  show  that 
the  estate  of  Louis  G.  Partridge  and  his 
heirs  at  law  have  no  Interest  in  tbe  bonds, 
and  that  they  are  the  legal  property  of 
John  Partridge,  subject  to  the  claim  ot 
Elizabeth  Tallant  et  al.,  are  sustained  by 
the  evidence;  and,  further,  whether  the 
court  erred  In  permitting  Mr.  Thomas  B. 
Bishop  to  testify  as  to  an  agreement  be- 
tween Louis  and  John  Partridge,  which 
had  been  reduced  to  writing.  After  a 
careful  examination  of  the  whole  record, 
we  are  satisfied  that  the  evidence  is  suffi- 
cient to  support  the  findings.  And  partic- 
ularly Is  this  the  case  with  reference  to 
those  which  show  the  nature  of  tbe  agree- 
ment between  John  and  Louis  Partridge, 
whereby  it  is  evident  that  tor  an  ade- 
quate, sufficient,  valuable  consideration, 
which  has  never  been  returned  or  offered 
to  be  returned  to  .lohn  Partridge,  Louis, 
with  a  full  knowledge  of  the  facts  and 
circumstances  of  John's  claim  to  the  bonds, 
and  acting  under  the  advice  of  able  attor- 
neys, rolnntarily  entered  into  the  agree- 
ment marked  "Exhibit  B,"  whereby  he  in 
effect  transferred  to  John  all  bis  (Louis') 
interest  in  the  bonds,  and  acknowledged 
John  as  the  owner  thereof,  and  the  ad- 
ministrator and  heirs  of  Louis  are  bound 
by  bis  acts. 

As  to  the  matter  of  the  evidence  of  Mr. 
Bishop,  even  conceding  that  tbe  portion 
referring  to  the  terms  of  the  written  agree- 
ment was  inadmissible,  it  is  plain  that  oo 
injury  resulted,  as  the  instrument  Itself 
was  placed  in  evidence,  and  was  control- 
ling in  the  matter.  We  perceive  no  error 
in  the  record,  and  advise  that  the  judg- 
ment and  order  be  affirmed. 

We  concur:  Belcher,  C.  C;  Fitzqsb- 
ALD,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  affirmed. 


to  Cal.  410 

INQBRMAN  V.  MoORB  et  &1.     (No.  12,733.) 
(Supreme  Court  of  CaUffamia.    Aug.  6, 1891.) 

Mastbb  add  Bbbvant— Dangbbous  Maohjnbbt — 
Harmless  Ersob. 

1.  Where  an  employe  was  injured  while  op- 
eratiDg  a  Bcantling  machine  and  saw,  by  a  pro- 
jecting set-screw  which  was  ooncealod  below  ttie 
saw,  the  fact  that  he  bad  been  employed  for  nine 
months  in  putting  lumber  In  place  to  be  cut  by 
the  saw,  and  had  run  the  machine  for  18  days  in 
the  absence  of  the  foreman,  is  not  sufficient  evi- 
dence to  warrant  a  court  to  say  that,  as  a  matter 
of  law,  be  was  experienced,  and  Imew  the  loca- 
tion of  the  set-screw,  and  the  danger  of  patting 
his  hand  below  the  saw. 

2.  In  such  case,  it  was  not  error  to  instruct 
that  if  defendants  were  negligent  in  not  giving 

E roper  instructions  to  the  servant,  and  warning 
im  of  danger,  it  was  immaterial  whether  the 
hand  was  pulled  off  by  the  aet-scre  w  or  cat  oil 
by  the  saw. 

3.  Where  the  reoord  of  a  particolar  ruling  is 
not  embodied  in  a  bill  of  exceptions,  it  forms  no 

Eart  of  the  record  on   appeal,  and   leave  will  not 
e  granted  to  file  the  same  afterwards  as  an  ad- 
ditional record. 

In  bank.  Appeal  from  superior  conrt, 
city  and  county  of  San  Francisco ;  T.  K. 
WiLso.N,  Judge. 

Action  by  Ingerman  against  Moore  and 
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others  to  recover dama;ges  tor  personal  In- 
juries. Judgment  tor  plalntiO.  Defendants 
appeal.    Affirmed. 

IV/u.  F.  Herria  and  Jarboe,  Harrison  & 
GoodfeUow,  (or  appellants.  Pillabury  & 
Blanding,  for  respondent. 

De  Haten,  J.  This  Is  an  action  to  re- 
cover damages  for  a  personal  injury  sus- 
tained by  the  plaintiff,  and  alleged  to 
have  been  caused  by  the  negligence  of  the 
defendants.  The  complaint  alleges,  in  sub- 
stance, that  at  the  date  of  receiving  tlie 
iDjary,  and  for  some  time  prior  thereto, 
plaintiff  was  employed  by  defendants  in 
their  saw-mill;  that  his  regular  work  was 
to  assist  the  man  In  charge  of  a  "scantling- 
machine  and  saw"  for  cutting  lumber, 
plaintiff's  duty  being  "to  put  the  lumber 
In  place,  to  be  run  through  the  machine 
and  cut  by  the  saw."  On  or  about  Feb- 
ruary 14,  1884,  the  man  regularly  em- 
ployed to  run  this  machine  became  siclc, 
and  plaintiff  was  directed  by  the  defend- 
ants to  take  his  place  for  the  time.  The 
plaintiff  expressed  a  doubt  as  to  his  abil- 
ity to  do  so  on  account  of  his  inexperi- 
ence, but  was  assured  by  defendants  that 
he  was  qualified  to  take  charge  of  this 
work,  and  he  did  so.  While  engaged  in 
this  work,  in  removing  some  slivers  from 
under  the  saw,  plaintiff's  sleeve  caught 
on  a  set-screw  fixed  upon  and  projecting 
from  a  shaft  located  below  the  saw,  which 
shaft  worked  the  rollers  carrying  lumber 
to  the  saw,  and  by  means  thei-eof  the  arm 
of  plaintiff  was  wound  around  the  shaft, 
and  BO  broken  as  to  necessitate  amputa- 
tion. It  is  alleged  that  the  plaintiff  did 
not  know  of  this  set-screw,  and  could  not 
see  the  same,  and  was  not  acquainted 
with  the  danger  of  removing  the  silvers, 
and  that  In  the  attempt  to  remove  the 
same  he  acted  in  tiie  same  manner  as  he 
bad  seen  the  man  do  who  had  regular 
charge  of  the  macnlne.  The  complaint 
farther  alleges  that  the  work  of  running 
the  machine  was  dangerous,  and  plaintiff 
was  inexperienced  and  ignorant  of  the 
dangers  attending  the  same,  and  that  de- 
fendants knew  this,  and  neglected  to  warn 
him  of  such  danerers,  or  properly  instruct 
him  in  sach  work.  In  their  answer  the 
defendants  allege  that  plaintiff  was  em- 
ployed to  take  the  place  of  the  foreman  on 
the  scantling-machine,  when  for  any  rea- 
son necessary;  that  he  had  frequently 
done  so,  and  was  fully  acquainted  with 
the  work,  and  never  expressed  any  doubt 
of  his  ability  to  run  the  machine  and  saw; 
that  he  had  been  fully  instructed  and 
warned  concerning  the  (>aw,and  the  mode 
of  using  it,  and  of  the  danger  of  said  em- 
ployment; and  that  plaintiff  knew  the 
work  was  dangerous,  and  that  It  was 
fraught  with  danger  to  attempt  to  re- 
move slivers  from  thesaw  when  in  motion. 
Plaintiff  recovered  a  judgment  for  $12,500, 
and  costs.    The  defendants  appeal. 

The  principles  of  law  governing  this 
class  of  actions  are  clearly  defined.  It  is 
well  settled  that  one  who  enters  the  serv- 
ice of  another  takes  upon  himself  the  or- 
dinary risks  of  the  employment,  and  if  he 
is  an  adult,  and  engages  to  do  a  particu- 
lar work,  the  employer  has  a  right  to  pre- 
<nme,  unless  otherwise  informed,  tliat  the 
'Cal'.Rep.  26-28  P.-^l 


employe  is  competent  to  perform  it.  and 
understands  and  appreciates  such  risks. 
But,  on  the  other  band,  when  one  who  is 
known  to  be  an  Inexperienced  person  is 
put  to  work  npon  machinery  which  is 
dangerous  to  operate  unless  with  care, 
and  by  one  familiar  with  its  structure, 
the  employer  is  bound  to  give  him  such 
instructions  as  will  cause  him  to  fully  un- 
derstand and  appreciate  the  danger  at- 
tending the  employment,  and  the  neces- 
sity for  care.  This  rule  is  thus  stated  by 
thesupremecourt of  Wisconsin:  "  Wethink 
that  it  is  now  clearly  settled  that  if  a 
master  employes  a  servant  to  do  work  In 
a  dangerous  place,  or  where  the  mode  of 
doing  the  work  is  dangerous  nnd  appar- 
ent to  a  person  of  capacity  and  knowledge 
of  the  subject,  yet  if  the  servant  employed 
to  do  work  of  such  a  dangerous  character 
or  in  a  dangerous  place,  from  youth,  Inex- 
perience, ignorance,  or  want  of  general 
capacity,  may  fail  to  appreciate  (he  dan- 
gers, it  is  a  breach  of  duty  on  the  part  of 
the  master  to  expose  a  servant  of  such 
character,  even  with  his  own  consent,  to 
such  dangers,  unless  he  first  gives  him 
such  instructions  or  cautions  as  will  ena- 
ble him  ^o  comprehend  them,  and  do 
his  work  safely,  with  proper  care  on  his 
part."  Jones  v.  Mining  Co.,  66  Wis.  277, 
28  N,  W.  Rep.  207.  It  is  true  this  rule 
which  requires  theemployer  to  give  proper 
Instructions  is  most  frequently  npplled  in 
cases  where  persons  of  immature  years  are 
employed  about  dangerous  machinery, 
but  the  same  principle  governs  where  the 
person  so  put  to  work  is  of  mature  years, 
but  without  experience  In  the  particular 
work,  and  without  knowledge  of  the  act- 
ual dangers  attending  it.  But,  of  course, 
the  fact  that  the  person  injured  was  of 
mature  years,  as  was  the  plaintiff  here,  is 
a  matter  for  the  careful  consideration  of 
the  jury  in  determining  whether  he  fully 
understood  and  appreciated  the  dangers 
of  his  position.  It  is  claimed  by  the  appel- 
lants that  they  were  uot  guiit.v  of  any 
negligence  towards  plaintiff,  and  that 
plaintiff  by  his  own  want  of  care  contrib- 
uted to  the  injury  which  he  received.  In 
passing  upon  the  question  of  defendants' 
alleged  negligence,  it  was  necessary  for  the 
Jury  to  deiermine:  (1)  Was  plaintiff  in 
fact  Inexperienced  In  the  work  in  which  he 
was  engaged?  and,  if  so,  (2)  were  defend- 
ants informed  of  this  fact?  (3)  If  defend- 
ants were  so  informed,  did  they  neglect  to 
give  him  notice  of  the  location  of  the  set- 
screw,  and  to  instruct  him  in  the  manner 
of  running  the  machine,  so  as  to  guard 
him  against  the  injury  which  he  received? 
•The  verdict  of  the  jury  necessarily  im- 
plies that  all  of  these  questions  were  an- 
swered afiirmatlvely  In  the  minds  of  the 
jury,  and  upon  all  of  them  there  is  a  sub- 
stantial conflict  in  the  evidence,  unless  it 
can  be  said  as  a  matter  of  law  that,  upon 
the  plaintiff's  own  statement,  showing 
the  length  of  time  he  had  been  employed 
as  assistant  on  the  machine,  and  how 
much  he  had  himself  run  it  in  the  absence 
of  the  foreman,  the  jury  ought  to  have 
found  that  he  was  not  inexperienced  in  the 
place  he  was  temporarily  filling,  nnd  not 
without  knowledge  of  the  location  of  the 
set-screw,  and  the  danger  to  be  incurred 
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from  placlnK  his  hand  where  he  did  while 
the  machine  was  running.  It  appears 
from  plaintiff's  own  testimony  that  be 
bad  worked  inside  of  the  mill,  talcing  lum- 
ber from  the  big  saw.  for  nearly  two 
years,  and  had  been  employed  as  assist- 
ant on  the  scan tllng-macbine,— that  Is, 
in  putting  the  lumber  In  place  to  be  cut 
by  the  saw,— for  about  nine  mouths;  and 
during  that  time  be  bad,  upon  different 
occasions  when  the  foreman  was  absent, 
run  the  machine,  in  all  18  days  prior  to 
the  accident.  It  does  not  appear  that 
plaintiff's  duty  as  assistant  was  such  as 
would  necessarily  give  him  knowledge  of 
the  structure  of  tne  machine,  or  of  the  ex- 
istence of  the  projecting  set-screw,  which 
was  a  concealed  danger.  It  is  not  shown 
that  he  had  ever  been  called  upon,  or  that 
It  was  any  part  of  his  duty,  to  become  ac- 
quainted with  this  machinery,  or  to  ad- 
Just  it  when  out  of  order.  It  is  doubtless 
true  that  some  men,  with  the  same  op- 
portunity, would  have  become  familiar 
with  its  mechanism,  and  fully  qualified  to 
take  charge  of  It,  but  It  is  a  matter  of 
common  experience  that  all  men  would 
not.  There  is  a  difference  in  the  capacity 
of  men  to  acquire  a  particular  knowl- 
edge of  machinery,  or  tlie  arrangement  of 
its  parts,  or  manner  of  construction; 
some  having  greater  power  of  observa- 
tion, and  more  desire  to  investigate  and 
understand,  than  others.  The  extent  of 
plaintiff's  knowledge  of  this  machinery 
was  therefore  a  question  of  fact  for  the  ju- 
ry to  determine  from  all  the  evidence  be- 
fore them,  and  we  think  it  was  fairly  sub- 
mitted to  them  in  the  instructions  of  the 
court. 

The  defendants  insist  that  the  plaintiff 
was  himself  guilty  of  contributory  negli- 
gence in  attempting  to  remove  the  sliver 
without  stopping  the  machinery.  We 
think,  however,  that  upon  the  evidence  In 
this  case  this  was  a  question  of  fact  to  be 
determined  by  the  jury,  and  the  finding 
upon  this  point  would  largel.v  depend  up- 
on plaintiff's  knowledge,  or  want  of 
knowledge,  of  the  location  of  the  set- 
screw.  II  be  knew  the  screw  was  there 
and  projecting.  It  waa  gross  carelessness 
tor  him  to  place  his  hand  where  he  did, 
with  this  shaft  in  motion.  If  be  was 
ignorant  of  its  existence,  it  was  still  a 
question  for  the  jury  to  consider  whether 
he  was  exercising  due  care  in  what  he 
did,  unless  he  knew  that  he  could  remove 
the  silver  with  safety  to  himself.  In 
reaching  a  conclusion  the  jury  might  prop- 
erly consider  that  he  had  often  seen  such 
obstructions  removed  from  near  the  same 
place  when  the  saw  was  in  motion,  and 
had  received  no  notice  that  it  was  danger- 
ous to  do  so,  and  that  to  have  stopped 
the  machinery,  in  order  to  remove  tlie 
sliver,  would  have  occasioned  delay  in 
the  work,  and  that  it  was  not  the  custom 
to  do  so.  It  seems  clear  to  us  that  the  in- 
ference to  be  drawn  from  these  facts 
would  not  necessarily  be  that  the  plaintiff 
was  guilty  of  culpable  negligence,  and  dif- 
ferent persons  might  fairly  dissent  as  to 
the  proper  conclusion  to  be  reached.  In 
such  a  case  the  question  to  be  decided  is 
one  of  fact  for  the  jury,  and  not  of  law  for 
the  court.   And  when  the  matter  has  been 


passed  upon  by  the  jury,  and  the  judge 
of  the  trial  court  la  satisfied  with  their 
finding,  the  verdict  is  conclusive  of  the 
question  here.  The  law  upon  this  point  is 
clearly  stated  In  the  case  of  Coombs  v. 
Cordage  Co.,  102  Mass.  585.  as  follows: 
"  Whether  it  was  possible  for  the  plaintiff 
to  have  met  with  the  accident  from  Inad- 
vertence or  want  of  acquaintance  with 
the  danger  of  his  position,  without  being 
chargeable  with  a  want  of  reasonable 
care,  we  think  is  a  question  to  be  submit- 
ted to  the  Jury.  The  facts  that  he  saw, 
or  might  have  seen,  the  machinery  in  mo- 
tion, and  might  have  known  that  it  was 
dangerous  to  expose  himself  to  be  caught 
In  it,  are  considerations  which  should  be 
regarded  on  one  side.  On  the  other,  some 
allowance  should  be  made  for  his  youth, 
his  Inexperience  in  the  business,  and  for 
the  reliance  which  he  might  have  placed 
upon  the  direction  of  his  employers.  It 
has  been  held  in  other  cases  that  previous 
knowledge  of  a  danger  is  not  conclusive 
evidence  of  negligence  In  failing  to  avoid 
It."  In  the  case  of  Swoboila  v.  Ward.  40 
Mich.  420,  the  plaintiff  had  been  working 
In  the  mill  for  about  14  days,  carrying 
Blabs  from  the  gang-saws,  and  placing 
them  on  the  rollers;  and  when  injured 
he  had  taken  hold  of  a  heavy  slab,  too 
heavy  for  one  man  to  carry,  and  was 
pulling  it,  walking  backwards,  when  he 
slipped  back  against  the  cog -wheels  near 
the  slab  run,  and  his  feet  were  caught  and 
leg  drawn  Into  the  cog-w heels,  and  per- 
manently Injured.  It  was  shown  that  he 
had  not  been  warned  about  the  cog- 
wheels, and  had  never  noticed  them  until 
he  was  hurt,  but  that  he  could  have  seen 
the  cogs  11  he  had  stopped  work  to  look 
for  them,  and  that  he  was  without  ex- 
perience and  knowledge  in  mills.  Upon 
these  facts  the  court  held  that  the  ques- 
tion of  contributory  negligence  was  for 
the  Jury,  and  that  the  trial  court  erred  in 
holding,  as  u  matter  of  law.  that  there 
was  such  negligence.  The  court  there 
Raid:  "The  plaintiff  at  the  time  of  the  in- 
jury was  properly  engaged  In  the  active 
discharge  of  his  duty.  He  testified  that 
he  had  not  been  warned  about  these  cogs, 
and  had  not  noticed  them  until  after  he 
was  hurt.  Contributory  negligence  pre- 
supposes the  doing  of  some  act  which 
ought  not  to  be  done,  or  the  omisBlon  to 
do  something  which  should  be  done, — in 
other  words,'  a  want  of  due  care.  5 
Amer.  La  w  Reg.  (N.  S.)  405,  note.  If  be  did 
not  know  of  the  exposed  and  dangerous 
condition  of  these  cogs,  then  by  remaining 
at  work  he  was  not  doing  something 
which  he  should  not  have  done;  and  the 
effort  he  was  making,  at  the  time  of  the 
accident,  to  remove  the  slab,  showed  no 
want  of  due  care  on  his  part,  but,  on  the 
contrary,  was  commendable.  Even  if  he 
had  known  of  the  cogs  and  their  unguard- 
ed condition,  it  would  not  thereby  con- 
clusively follow  that  he  could  not  recover. 
Other  factsand  circumstances  would  have 
to  bo  connidered  in  connection  therewith, 
— his  age,  his  intelligence,  liis  experience, 
and  such  like,— so  that  the  jury  might  as- 
certain and  determine  whether  he  fully 
understood  and  appreciated  the  danger." 
See,  also,  Dowling  \.  Allen,  74  Mo.   13. 


Digitized  by  LjOOQ IC 


Cal.) 


MURRAY  V.  HOME  BENEFrr  LIFE  ASS'N. 


SOS 


The  Jury  must  have  round  In  this  ease 
that  plaintiR  was  without  knowledse  of 
the  existence  of  the  set -screw,  and  did  not 
know  that  he  was  exposing  iiimself  to 
dfin^er  from  it  when  he  placed  bis  hand 
where  he  did.  We  do  not  feel  authorized 
to  disturb  the  verdict  of  the  jury  ou  this 
point. 

The  Instmctlon  complained  of,  to  the  ef- 
fect that,  If  defendants  were  negligent  in 
not  giving  proper  instructions  to  plain- 
tiff, it  was  immaterial  whether  his  hand 
was  pulled  off  by  the  screw  or  cut  off  by 
the  saw,  could  not,  upon  the  evidence  be- 
fore tlip  jury,  have  injured  the  defendants. 

We  have  not  overlooked  the  fact  that  in 
this  case  the  defendants  did  not  manage 
their  mill  in  person,  and  did  not  personal- 
ly employ  plaintiff,  or  have  any  communi- 
cation with  him  personally.  If  their  su- 
perintendent, or  other  foreman,  was  neg- 
ligent in  putting  the  plaintiff  to  work 
without  proper  instructions,  such  negli- 
gence is  in  law  that  of  the  defendants, 
and  they  are  liable  for  it. 

The  defendants  have  appealed  from  the 
order  of  the  superior  court  made  April  30, 
1888,  denying  their  motion  for  a  new 
trial,  and  upon  the  argument  of  this  case 
suggested  a  diminution  of  the  record,  and 
asked  leave  to  file  as  an  "additional  rec- 
ord" the  previous  order  of  that  court 
made  in  this  action  January  SU),  1888, 
granting  a  new  trial  thereof,  and  the  sub- 
sequent order  vacating  and  setting  this 
aside,  and  reinstating  the  motion  for  a 
new  trial.  It  is  claimed  by  the  appellants 
that  the  nower  of  the  court  was  exhaust- 
ed when  it  granted  the  motion  for  a  new 
trial,  and  that  its  subsequent  orders  va- 
cating this  and  denying  their  motion  for 
a  new  trial  were  absolutely  void.  This 
additional  record  Is  not  embodied  in  any 
bill  of  exceptions,  and  we  do  not  think  it 
forms  any  part  of  the  record  on  this  «p 
peal.    Judgment  and  order  aftirmen. 

We  concur r  Beattt,  C.  J.;  McPak- 
LAKD,  J.;  Garouttb.  J. 

Hakribon,  J.,  being  dlsqtialifled,  did  not 
participate  in  the  foregoing  opinion. 


M  Cal.  MS 
Murray  t.  Homb  Benefit  Life  Ass'n. 

(No.  18,856.) 
(Supreme  Court  of  California.    Aug.  B,  1891.) 
Hdtcal  Benefit  Ikscraxce — ^Waivxb  ov  Fob- 

PEITUBE. 

An  insurance  policy  provided  for  six  as- 
sessments per  unnun],  and  that  no  claim  could  be 
made  thereunder  if  payment  was  not  made  with- 
in 80  days  from  the  date  of  notice  that  an  assess- 
ment was  due.  The  assessments  of  Ji:ne  1st  and 
August  1st  were  unpaid  on  8eptemt>«r  1st,  and 
the  company  wrote  the  assured:  " Accord iuf?  to 
the  conditions  of  yoar  certificate  of  membership 
No.  8,361,  an  assessment  amounting  to  $29.40  will 
be  due  and  payable  at  this  office  on  the  1st  of 
October,  1886.  The  assured  died  September SOth. 
Beld,  that  the  letter  waived  the  right  to  declare 
the  policy  forfeited  for  nonpayment,  when  due, 
of  the  Juno  aud  Aagtist  asseasments. 

Department  2.  Appeal  from  superior 
court,  San  Francisco  county;  Walter  H. 
Levy,  Judge. 

Action  by  Murray  against  Home  Benefit 
Life  AsBOCiation,  to  recover  on  an  insur- 


ance policy.     Judgment  for  defendant. 
Plaintiff  appeals.    Reversed. 

L.  T.  HeagstlPT  and  J.  Alva,  Watt,  for 
appellant.  Van  Ness  &  Rocbe,  for  re- 
spondent. 

De  Haven,  J.  Theplaintlff  is  the  benefi- 
ciary named  in  an  insurance  policy  upon 
the  life  of  one  Lemuel  T.  Murra.v,  the  poli- 
cy being  a  certificate  of  membership,  is- 
sued by  defendant  to  said  Murray,  upon 
accepting  him  as  a  member  of  said  Home 
Benefit  Life  Association.  By  the  terms  of 
the  certificate,  the  holder  was  to  pay  to 
the  defendant  six  assessments  per  annum, 
at  stated  times  and  in  stated  amounts, 
and  it  was  also  provided  that  no  claim 
was  to  be  made  thereunder  "should  the 
member  neglect  or  omit  to  pay  the  last 
assessment  that  may  have  been  levied  on 
the  certificate  within  thirty  days  from  the 
date  of  the  notice  thereof. "  Upon  Septem- 
ber 1,1886,  theasseBHinents  which  had  fallen 
dueonJunelstand  August  lut of  that  year 
werestillunpaid,  and  the  defendant  on  that 
day  addressed  a  note  to  said  Murray,  call- 
ing his  attention  thereto,  with  a  request 
that  he  remit  the  amount  due.  At  or 
about  the  same  day  it  also  addressed  to 
him  this  letter:  "According  to  the  condi- 
tions of  your  certificate  of  membership  No. 
8,361,  an  assessment  amounting  to  $29.40 
will  bedueand  payubleat  this  ofiSceon  the 
1st  of  October,  lt<86.  Itemittanccs  should 
always  he  made  payable  to  Home  Benefit 
Life  Association,  San  Francisco,  Cal.  Re- 
turn this  notice,  with  remittance."  On 
September  22, 1886,  the  said  Murray,  una- 
ble from  sickness  to  make  the  payment 
in  person,  sent  to  tlie  defendant  the 
amount  due  on  assessments  for  June  aud 
August  of  that  year,  which  the  defendant 
declined  to  receive,  its  president  saying 
that  he  conld  not,  under  the  circumstan- 
ces, "but  would  be  only  too  happy  to  do 
so"  wlien  Murray  should  come  and  tender 
it  himself.  Murray  died  on  September  30, 
1886.  The  plaintiff  was  nonsuited,  and  the 
only  question  before  us  is  whether,  upon 
the  foregoing  facts,  the  certificate  or  poli- 
cy was  in  force  at  the  date  of  Murray's 
death. 

There  can  be  no  doubt  that  the  failure 
of  the  deceased  to  pay  the  aseessments  of 
June  and  August  within  30  days  after  no- 
tice thereof,  released  the  defendant  from 
all  further  liability  upon  the  certificate 
held  by  him,  if  the  defendant  company 
hud  so  elected;  but  conditions  like  that 
before  quoted  from  this  certificate,  which 
in  effect  provide  for  a  forfeiture  u(  all 
rights  thereunder  unless  payment  of  as- 
sessments is  made  within  the  time  speci- 
fied, may  always  be  waived  by  the  party 
for  whose  benefit  they  are  Inserted  in  the 
contract,  aud  the  rule  is  firmly  established 
in  this  class  of  casss  that  if  the  insurance 
company,  after  knowledge  of  any  default 
for  which  it  might  terminate  the  contract, 
enters  into  negotiations  or  traiisautious 
with  the  assured  which  recognize  the  con- 
tinued validity  of  tiie  policy,  and  treat  it 
as  still  in  force,  the  right  to  claim  a  for- 
feiture for  such  previous  default  is  waived. 
Viele  V.  Insurance  Co.,  26  Iowa,  9;  Insur- 
ance Co.  V.  Toung,  86  Ala.  424,  5  South. 
Rep.  116;  Titus  v.  Insurance  Cki.,  81  N.  Y. 
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419.  ImpoBlng  orcollecting  an  assessment 
by  a  mutual  insurance  company,  after  the 
company  has  knowledge  of  facts  entitling 
it  to  consider  the  policy  no  longer  binding 
upon  it,  without  its  assent,  is  upon  this 
principle  held  ,to  be  a  waiver  of  the  right 
to  claim  the  forfeiture,  which  otherwise  It 
might  have  Insisted  upon.  The  cases  are 
numerous  which  bold  that  the  acceptance 
ot  a  premium,  after  the  time  when  It 
should  have  been  paid,  is  a  waiver  of  the 
forfeiture  which  might  have  been  enforced 
because  it  was  not  paid  when  due,  and 
precisely  the  same  effect  Is  given  to  an 
agreement  to  accept, at  atnture  time,sucb 
overdue  premium,  and  a  tender  In  pursu- 
ance of  such  agreement.  In  speaicing  of 
acts  showing  an  election  to  continue  the 
existence  of  the  policy  of  insurance,  and 
to  waive  a  forfeiture  incurred,  the  su- 
preme court  ot  the  United  States,  in  the 
case  of  Insurance  Co.  v.  Norton,  96  U.  S. 
234,  say:  "It  la  conceded  tha t  the  accept- 
ance of  payment  has  this  effect;  and  we 
do  not  see  why  an  agreement  to  accept 
and  a  tender  of  payment  according  to  the 
agreement  should  not  have  the  same 
effect.  Both  are  acts  equally  demonstra- 
tive ot  the  election  of  the  company  to 
waive  the  forfeiture  ot  the  policy."  The 
respondent,  while  not  disputing  the  gen- 
eral rule  that  a  forfeiture  may  be  waived 
at  the  option  of  the  person  entitled  to  en- 
force It.  Insists  that  the  letters  of  the  de- 
fendant, above  referred  to,  show  only  an 
offer  by  it  to  waive  the  previous  default  in 
the  payment  ot  the  June  and  August  as- 
sessments, upon  condition  that  such  past- 
due  assessments  were  immediately  paid, 
and  while  the  Insured  continued  In  the 
same  state  of  health.  There  are  no  such 
conditions  expressed  in  these  letters,  and 
we  do  not  think  any  such  arise  therefrom 
by  legal  Implication.  The  first,  calllngat- 
tentlon  to  the  assessments  already  due, 
and  requesting  payment,  specified  no  time 
within  which  such  requested  payment  was 
to  be  made.  A  tender,  therefore,  within 
a  reasonable  time,  would  have  been  sufil- 
cient  to  satisfy  the  requirements  of  this 
letter;  and  it  cannot  be  said,  as  a  matter 
ot  law,  that  the  tender  made  was  not 
within  such  time.  But  the  letter  notify- 
ing the  insured  that  an  assessment  would 
be  due  and  payable  on  October  Ist,  and  in 
substance  requesting  payment,  of  itself 
constituted  a  waiver  of  the  previous  de- 
fault, and  must  be  construed  as  an  uncon- 
ditional offer  to  accept  payment  "f  that 
assessment  on  or  before  the  date  named. 
It  was,  in  effect,  an  assertion  that  the 
certificate  was  still  in  force,  and,  notwith- 
standing previous  defaults  known  to  the 
defendant,  would  remain  in  force  until 
the  date  therein  named  for  such  payment. 
As  already  stated,  this  notice  was  sent 
after  full  knowledge  by  defenilant  of  the 
non-payment  of  the  previous  assessments; 
and  If  it  was  the  intention  to  make  the 
acceptance  of  the  amount  to  become  due 
on  this  assesHment  conditional  upon  the 
payment  of  such  prior  assessments,  inime- 
diatelyupon  therecelpt  of  theother  letter, 
it  should  have  so  stated ;  but,  not  having 
done  so,  we  think  the  legal  effect  of  this 
letter  was  to  waive  the  previous  forfeiture, 
Hnd  continue  the  certificate  in  force  until 


October  1st;  and  tbis being  so,  the  insured 
bud  the  right  at  any  time  after  receiving 
it,  and  before  October  Ist,  to  make  pay- 
ment of  all  assessments  accruing  prior 
thereto,  and  necessary  to  be  made  in  order 
to  give  the  certificate  continued  existence. 
Forfeitures  are  not  favored,  and  It  nec- 
essarily follows,  from  the  rule  that  a  for- 
feiture will  not  be  enforced  unless  specific- 
ally and  definitely  provided  for  in  the  con- 
tract that  awaiver  thereof  will  be  treat- 
ed as  unconditional  unless  it  clearly  ap- 
pears that  it  was  otherwise  understood 
by  the  parties.  The  supreme  court  ot  the 
United  States  In  Insurance  Co.  v.  Norton, 
supra,  say:  "It  is  true,  we  held  in  Stat- 
ham's  Case,  98  U.  S.  24,  that  in  life  Insur- 
ance time  of  payment  Is  material,  and  can- 
not be  extended  by  the  courts  against  the 
assent  of  the  company.  But  where  sucb 
assent  is  given  the  courts  should  be  liberal 
in  construing  the  transaction  in  favor  of 
avoiding  the  forfeiture."  And  there  is 
nothing  unjust  In  this  rule,  as  the  party 
entitled  to  claim  a  forfeiture  need  not 
waive  it,  but  may  stand  upon  bis  contract 
as  written,  or,  if  he  desires  to  waive  his 
strict  right  only  upon  condition,  the  con- 
dition can  be  specified  so  as  to  leave  no 
doubt  of  the  real  intention.  In  giving  fur- 
ther time  for  the  payment  of  the  assess- 
ments of  June  and  August,  by  its  letter  ol 
September  1st,  the  defendant  could,  if  it 
had  so  desired,  prevented  all  controversy 
by  fixing  the  time  within  which  they  must 
be  paid,  or  by  requiring  Immediate  pay- 
ment, as  was  done  by  the  insurance  com- 
pany In  Servoss  v.  Society,  67  Iowa,  86,  24 
N.  W.  Rep.  604,  a  case  cited  and  relied  up- 
on by  respondent.  The  fact  that  no  tend- 
er of  payment  was  made  by  the  insured 
until  his  last  Illness  was  upon  him,  and 
near  his  death,  we  do  not  regard  as  mate- 
rial. If  the  certificate  was  then  In  force, 
and  we  hold  that  it  was, he  had  ariglit  to 
pay  what  was  then  due.  It  was  not 
made  a  condition  of  defendant's  oRer  to 
receive  said  assessments  that  he  must:  be 
in  good  health  at  the  time  of  payment. 
As  the  case  must  be  remanded  for  anew 
trial.  It  Is  proper  to  add  that  the  ques- 
tions asked  on  the  cross-examination  ot 
the  plaintiff,  relating  to  the  policy  held  by 
the  deceased  In  another  company,  and  the 
payment  of  premiums  therein,  are  not  rele- 
vant to  any  issue  In  this  case.  Judgment 
and  order  reversed. 


Sharpstein,  J.;   McFab- 


We  concur: 

LAND,  J. 

(S  Cal.  Unrep.  «»> 
HoMR  or  Care  of  Inebriatkb  y.  Reib, 

Treasurer.    (No.  13,741.) 
(Supreme  Court  of  Calif omia.    Au(f. «,  1891.) 

IlANSilUDS  —  PBACTICE  —  SeTTIKO    ASIDE     SUB- 
IU8BI0K. 

Where,  on  an  application  for  •  writ  ot 
mandate  against  a  city  treasurer,  the  supreme 
court,  after  the  cause  is  submitted,  concludes 
that  the  constitutionality  of  certain  auts  must  b* 
determined,  which  questions  hare  not  been  ar- 
gued, the  submission  will  be  set  aside,  and  an 
opportunity  for  argument  thereof  will  be  afforded. 

In  bank. 

Application  tor  writ  ot  mandate  by  the 
Home  ot  the  Care  ot  the  Inebriates  against 
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BelB,  at)  treasurer  ol  the  city  of  San  Fran- 
cIbco. 

Tilden  <ft  Tndea.tor  petltJoner.  John  H. 
Dwist  and  George  Flonmoy,  Jr.,  tor  re- 
spondent. 

Pbb  Curiam.  This  cause  was  submitted 
apon  an  argument  which  raised  but  a  sin- 
gle question,  viz.,  whether  the  act  ol  the 
legislature,  approved  March  17, 1876,  was 
repealed  by  the  act  of  1889.  Upon  mature 
consideration,  the  court  has  concluded 
that  a  writ  of  mandate  cannot  be  award- 
ed without  determining  other  questions, 
vix. :  The  coqstitutionaiity  ol  the  acts  of 
April  7,  1870.  and  March  17,  1876;  and 
whether  the  treasurer  of  San  Francisco,  in 
view  of  the  provisions  of  section  82  of  the 
consolidation  act,  can  be  compelled  to  pay 
any  unaudited  claim.  These  questions 
OBght  not  to  be  decided  without  argu- 
ment, and  the  submission  of  the  cause  is 
therefore  set  aside,  in  order  that  such  ar- 
gument may  be  had. 

(6  N.  M.  72)  ~~^~' 

Brooks  ▼.  United  Statbb.1 
(.Supreme  Court  of  New  Meeleo.  Jnly  81, 1891.) 
Rbcookizancb — Action  yoa  Bbk^ch — PLBi.DiNa. 
A  declaration  In  an  action  for  breach  of  a 
recognizance  Is  fatally  defective,  where  It  falls 
to  allege  that  the  principal  cognizor  was  ever 
called  m  court,  or  that  his  defaolt  was  judioially 
declared. 

Error  to  second  district  court;  W.  H. 
Bbinker,  Judge. 

Action  by  the  United  States  against 
George  L.  Brooks  upon  a  recoKnizance  giv- 
en by  Ernest  L.  Lapham  as  principal,  and 
Haid  Brooks  and  others  as  sureties.  .Tndg- 
menttor  plaintiff,  and  defendant  Brooks 
brings  error.    Reversed. 

N.  B.  FieJd,  for  plaintiff  in  error.  E,  A, 
Fiske,  for  the  United  States. 

Lee,  J.  Oxe  Earnest  L.  Lapham.  being 
indicted  and  convicted  in  the  second  ju- 
dicial district  court  for  an  alleged  postal 
embezzlement,  took  an  appeal  to  this 
court,  and,  pending  that  appeal,  was  re- 
leased from  custody  upon  entering  upon  a 
recognizance,  with  four  sureties,  condi- 
tioned lor  his  appearance  at  the  next  term 
of  the  supreme  court  to  receive  the  ]ndg- 
raent  on  the  said  appeal,  and  to  abide  the 
decision  of  the  said  supreme  court,  "and 
to  render  himself  in  execution,  and  to  obey 
■every  order  and  Judgment  which  should 
be  made  in  the  premises  by  said  supreme 
court."  Subsequently  an  action  on  the 
said  recognizance  was  brought  In  the  same 
district  court  by  the  United  States  against 
the  said  Ernest  L.  Lapham  and  his  sure- 
ties, ol  which  the  present  plaintiff  In  error 
is  one.  In  the  action  the  plaintiff  therein 
sets  ap  tbe  bond,  and  alleges  as  a  breach 
.  tbat  tbe  said  Lapham  did  not  appear  in 
the  supreme  court  to  receive  Its  judgment, 
'etc.,  bat  so  to  do  did  fall;  that  he  ab- 
'Bconded,  and  was  absent  from  the  terri- 
tory during  the  entire  term  of  that  court 
to  which  he  was  bound  to  appear;  but  it 
does  not  aver  that  any  Judgment  or  order 
"was  ever  made  or  rendered  in  the  case  by 
the  snpreme  court,  or  that  the  said  Lap- 

>  Rehearing  denied,  27  faa  Rep.  510. 


bam  was  ever  called  in  tbat  court,  or  that 
any  default  was  entered  against  him 
therein,  or  that  any  forfeiture  of  said 
recognizance  was  therein  adjudged  or  en- 
tered ol  record.  The  surety.  Brooks,  de- 
murred to  the  declaration  upon  various 
grounds  going  to  its  sufficiency,  and  the 
case  comes  before  us  for  review  of  the 
Judgment  of  tbe  district  court  overruling 
tbat  demurrer,  and  assessing  damages 
against  him. 

In  the  consideration  ol  this  case  tbe 
court  deems  it  unnecessary  to  pass  upon 
any  of  the  points  raised,  except  those  go- 
ing to  the  sufficiency  of  the  allegations  in 
the  declaration  of  the  breach  of  the  recog- 
nizance. A  recognizance  is  a  contract  of 
record.  According  to  tbe  ancient  com- 
mon-law procedure,  the  usual,  if  not  the 
only,  mode  of  enforcing  it  upon  a  breach 
of  its  conditions  was  by  the  adjudication 
of  a  forfeiture  by  the  court,  upon  Its  tak- 
ing judicial  notice  of  the  breach,  and  after- 
wards proceeding  to  collection  by  execu- 
tion. The  forfeiture,  in  such  a  case,  was  a 
Judgment.  Although,  in  modem  times, 
the  practice  has  grown  up  of  bringing  an 
action  in  debt  for  the  recovery  of  the 
amount  due  on  a  forfeited  recognizance, 
we  are  una  ware  that  such  an  action  has 
ever  been  sanctioned,  except  after  a  preced- 
ent forteI*jre  of  record.  Such  an  action 
Is  analogous  to  an  action  upon  a  judgment. 
The  contract  of  recognizance  is  a  judicial 
contract,  entirely  within  the  control  ol 
the  court  In  which  It  is  taken,  and  which 
always  has  discretion  to  grant  relief  from 
Its  enforcement.  No  part  of  this  discre- 
tion is  vested  in  the  public  prosecutor,  and 
he  is  not  at  liberty  to  proceed  by  action 
until  tbe  Judicial  will  has  first  been  made 
known  by  its  judgment  upon  a  breach  ol 
its  condition.  Every  precedent  ol  such 
action,  which  we  have  lound.  Indicates 
that  such  snitsare  always  based  on  recog- 
nizances duly  lorleited  by  judicial  order, 
and  that  the  declaration  in  every  such 
case  must  allege  that  the  defendant  In  the 
recognizance  was  duly  called  at  the  proper 
time  and  place,  and  the  recognizance  for- 
feited. It  Is  unquestionable  that  the 
breach  must  be  established  by  record,  and 
cannot  be  shown  by  proof  aliunde.  People 
V.  Van  Eps,  4  Wend.  388.  It  is  essential  to 
a  breach  of  the  contract  of  a  recognizance 
that  the  declaration  must  show  that  the 
party  who  was  to  appear  was  solemnly 
called  and  warned  before  his  default  was 
entered.  Dillingham  v.  U.  S.,  2  Wash.  C. 
C.  422;  State  v.  Grigsby,  3Yerg.280;  Drton 
▼.  State,  37  Ind.  33».  "The  fact  that  the 
cognizor  bad  absconded,  and  could  not 
have  answered  the  call,  even  If  properly 
made,  is  of  no  Importance.  A  recognizance 
Is  not  forfeited, except  by  the  failure  of  the 
principal  cognizor  to  appear  and  answer 
to  a  call  made  at  the  proper  time  and 
place. "  U  S.  V.  Rundlett,  2  Curt.  41.  The 
declaration  being  fatally  defective,  the 
court  below  should  have  sustained  the  de- 
murrer. The  judgment  will  be  reversed, 
and  cause  remanded  for  proceedings  in  ac- 
cordance with  the  views  herein  expressed. 

O'Bribn,  C.  J.,  and  Seeds,  Fbeeuan, 
and  McFiB,  J  J.,  concur. 
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Tbamblkt  et  al.  v.  Ldtbrhan. 
(Supreme  Court  of  Kew  MexUso.  July  84, 1891.) 
WaTBR-RIOHT— ITSB  BY  Phescriptios. 
Whero  an  artificial  ditch  or  aeeqtiUi,  fed 
from  the  wuters  of  a  non-nHvi^able  struam,  and 
constructed  throuKh  theadjoiniu);  lands  of  differ- 
ent owners,  principally  for  irrigatiuf;  and  do- 
mestic purposes,  has  been  continuously  and  ad- 
versely used  by  one  of  su(;h  owners  during  more 
than  21  years  for  tiio  additional  purpose  of  sup- 
plying power  to  propel  a  prist-mill,  operated  by 
and  situate  upon  land  boloncing  to  one  of  such 
owners,  hvld,  that  a  party  subsequently  buying  a 
piece  of  t.be  land  through  which  the  ditch  runs, 
situate  near  and  above  the  place  where  such  mill 
is  erected,  and  more  than  20  years  after  the 
waters  of  the  acaiuia  had  been  partially  devoted 
to  the  running  of  the  mill,  buys  the  same  subject 
to  the  rights  of  the  mill-owner  to  appropriate 
enough  of  the  water  therefrom  for  such  especial 
or  additional  use.  Held,  further,  that,  while 
Buoh  subsequent  purchaser  maj-  draw  water  there- 
from for  tho  ordinary  pui'poses  of  irrigatioD,  he 
may  not  appropriate  the  same  for  some  especial 
purpose,— for  instance,  to  operate  a  wool-cleans- 
ing establishment, — whereby  the  prior  proprietor 
is  deprived  of  enough  water  with  which  to  oper- 
ate Ms  mill. 
{Syllabiu  by  the  Court.) 

Appeal  from  district  coart,  San  MIgael 
county;  E.  \.  Lu.no,  Jad)j;e. 

J.  D.  O'Bryaii,  for  appellant.  Xee  & 
Fort,  for  appellees. 

O'Brien,  C.  J.  This  suit  was  brouKlit 
by  Peter  and  Ernestine  Trambley  for  the 
purpose  of  restraining  appellant,  the  de- 
fendant In  the  court  lielow.from  diverting 
the  waters  out  of  the  artificial  race  or 
ditch  of  appellees  situate  on  the  Uallinas 
river,  near  Las  Vegas,  In  San  Miguel 
county,  to  a  wool  and  pelt  cleaniuK  es- 
tablishment of  the  defendant,  thereby  de- 
priving complainants  of  enough  of  water 
with  which  to  operate  tlidr  mill.  It  ap- 
pears trora  the  record  that  in  1H49.  P.afacl 
Uarcia  erected  a  grist-mill  on  the  Uallinas 
river  at  the  town  of  Las  Vegas,  San  Mi- 
guel county.  The  machinery  of  the  mill 
was  propelled  by  water  taken  from  an 
artiflcial  ditch  or  aeeqiiia  supplied  from 
tho  river.  In  1859,  Miguel  Desmarais,  be- 
coming the  owner  of  this  property,  erect- 
ed a  new  mill  thereon,  and  continued  to 
own  and  operate  the  same  till  October, 
1864,  when  he  sold  it  to  Juan  Francisco 
Pinard,  who  used  it  until  May,  18G7,  when 
he  conveyed  it  to  complainants,  who 
thereupon  went  into  possession,  and  used 
the  same  without  interference  until  the 
summer  of  1886.  when  defendant,  Luter- 
man,  erected  a  wool  and  pelt  cleaning  es- 
tablishment Just  above  complainants' 
mill,  and  by  means  of  dams,  boards,  and 
Obstructions  placed  in  the  ditch  of  com- 
plainants, penned  back,  and  by  means  of 
an  outlet  diverted  and  took,  the  water 
from  the  ditch  tor  the  purpose  of  carrying 
tlie  same  to  his  wool  and  pelt  washing  es- 
tablishment; that  plaintiffs,  on  account 
of  such  diversion  of  the  water  from  the 
ditch,  are  deprived  of  a  supply  sutticieut 
to  operate  their  mill;  and  commenced  this 
suit  for  relief,  praying  in  their  bill  that 
the  defendant  be  restrained  from  divert- 
ing, taking  out,  or  Interfering  with  the 
wafer  in  the  ditch  or  ncequla.  Defend- 
ant's answer  to  the  hill  sets  up  various 
grounds  of  defense.    Tho  principal  ones 


relied  npon,  deemed  necessary  to  be  con- 
sidered in  determining  the  case,  are:  (1) 
That  complainants  have  shown  no  exclu- 
sive right  to  the  use  of  the  water  from  the 
accquiH,  either  by  grant  or  prescription ; 
(2)  If  Hucli  right  ever  existed,  it  was  lost 
by  failure  of  romiilaiunuts,  and  of  tliose 
through  whom  they  claim,  to  comply  with 
the  conditions  expressly  imposed,  or  by  re- 
pented changes  made  by  complainants  as 
to  the  manner  of  appropriating  the  wa- 
ter; (3)  that  complainants  have  no  right 
thereto  by  use  or  adverse  possession  ;  and 
(4)  that  complainants  are  estopped  bj 
their  "  words,  acts,  and  silence"  from  de- 
nying the  defendant's  right  to  appropri- 
ate enough  of  the  water  from  the  accquia 
to  operate  his  wool-cleansing  establi.'ili- 
ment.  The  action  was  tried  before  it 
master,  who  filed  substantially  the  fol- 
lowing findings  of  fact :  "  (1)  That,  prio 
to  the  year  1840,  the  owners  of  the  land  on 
the  east  side  of  the  Galilnas  river,  oppo- 
site the  town  of  Las  Vegas,  had  con- 
BtructeJ  an  Irrigating  ditch,  the  head  oi 
the  ditch  being  north  of  the  town,  and  the 
supply  of  water  taken  from  the  river; 
that,  after  the  construction  of  the  ditch, 
one  Rafael  (iai'cia.  who  owned  the  lanti 
under  the  ditch,  applied  to  his  co-owners 
of  the  land  along  the  ditch  for  the  privi- 
lege of  uiiing  the  water  not  necessary  for 
irrigation  flowing  in  the  ditch,  to  drive  a 
tlonr-mill  which  he  was  about  to  erect, 
and  that,  in  accordance  with  such  appli- 
cation, a  number  of  the  owners  of  land 
along  the  ditch,  and  claiming  to  repre- 
sent all  the  owners  of  the  land,  gave  to 
<JnrcIa  an  Instrument  in  writing,  of  which 
the  following  Is  a  translation:  *ln  this 
place  of  Las  Vegas,  the  twelfth  day  of  the 
month  of  May  of  the  year  1840,  beiore  me. 
Citizen  Manuel  Uurnn,  juHtice  of  the  peace 
of  this  district,  appeared  in  their  owa 
proper  pernons  Citizens  .lose  Uonzalea, 
Juan  .Tone  Martin,  (luadalupe  Bncu,  in 
vited  also  by  the  citizen  Rafael  Uarcia 
whom  I  certify  to  know,  and  tho  flnjt- 
named  say  for  themselves  and  in  the 
name  of  other  persons,  owners  of  the  «ce* 
quia,  which  waters  the  tillable  land  on 
the  other  side;  and  whereas,  Garcia  ha^ 
solicited  permission  to  erect  a  mill  on  said 
Oceania.  obllgatinK  himself  to  maintain 
the  dtnn  and  trench  in  good  order,  and 
furnish  two  peoiiea  for  cleaning  the  same; 
only  conceding  the  good-will  and  consent 
of  all  the  others  who  are  concerned  in  th« 
before-mentioned  acequia,  with  the  condi- 
tion that  the  announced  mill  does  not  in- 
terfere with  the  irrigation  of  the  land,  and 
grind  only  when  it  does  not  impede  irri- 
eration  by  anybody;  and  in  order  that 
Garcia  may  remain  secure  and  as  provided 
for  his  mill  he  solicited  their  free  consent, 
and  giving  herewith  Garcia  power  that  if 
at  any  time  hereafter  any  person  shonld 
make  any  infringement  that  they  should 
be  debarred  bv  this  deed  to  do  so;  that 
now  or  nereaiier,  in  tnis  place  above  oe 
below,  another  mill  nor  any  other  manu- 
factory  should  be  placed,  and,  it  placed.  It 
should  not  be  permitted,  it  being  the  will 
of  the  undersigned  that  said  Garcia  aball 
enjoy  alone  the  benefit  and  grace  of  tho 
will  of  the  undersigned,  having  solicited 
me,  the  said  Justice,  to  execute  these  pres- 
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ents,  and  to  aatborize  the  same  with  the 
power  which  Is  conferred  upoQ  ine  by 
rlt;ht  and  by  law.  Sigiiins  with  the  un- 
dersigned and  those  of  my  assistants, 
which  I  hereby  do  on  account  of  not  hav- 
ing a  cleric,  and  none  being  in  this  depart- 
ment, on  common  paper,  on  this,  the  12th 
day  of  May,  1846.  [Signed]  Manlkl 
DcuAN,  Jose  Gonzales,  Juan  Jose  Mar- 
tin, Jose  OcAnALUPE  Baca.  Assistants: 
Jbsus  Gallkoos  and  Antonio  Ma.  Gon- 
zales. Recorded  book  1,  pages  195  and 
1!M>,  Records  of  San  Miguel  county.'  (2) 
That  Garcia  some  time  between  the  years 
IS4G  and  1848  built  a  small  Mexican  mill  on 
the  ditch  or  acequla,  and  used  the  waters 
therefrom  for  tne  purpose  of  runulng  his 
mill,  subject,  however,  to  the  right  of  the 
adjoining  occupants  to  appropriate  wa- 
ter therefrom  for  domestic  and  irrigating 
purposes.  That  Qairla  died  in  the  year 
1855,  leaving  as  his  only  heir  Agaplto 
Garcia,  who  shortly  afterwards,  about 
the  year  185r),  sold  the  mill  and  the  land 
whereon  it  stood  to  Merritt  and  Kihiherg, 
from  whom,  through  several  menne  con- 
veyances, the  property  came  into  the 
hands  of  complainants  on  the  lUth  day  of 
May.1867.  That  the  original  mill  built  by 
Rafael  Garcia  was  run  continuously  by 
the  water  from  the  ditch  up  to  the  year 
1860,  when  It  was  rebuilt  to  its  present  size 
b.v  Miguel  Desmarals,  the  owner  at  that 
time.  That  the  mill,  as  rebuilt,  has  been 
continuously  run  by  water  taken  from 
the  ditch  to  the  present  time,  except  for  a 
short  period,  when  steam  power  was  in- 
troduced to  help  out  the  water-power. 
(3)  That  complainants  have  been  the 
owners  of  the  mill  and  land  whereon  situ- 
ated for  the  past  20  years,  and  ha  ve  oper- 
ated the  mill  during  that  time,  repulrlng 
the  dam  in  connection  with  the  other 
owners  of  the  land  along  the  ditch,  keep- 
ing the  ditch  in  repair,  and  having  the  use 
of  all  the  surplus  water  of  the  ditch  dur- 
ing that  period,  not  used  for  Irrigation  or 
domestic  purposes  by  the  other  owners  of 
the  land.  Tiiat  complainants  derived 
their  paper  title  to  the  land  and  appurte- 
nances through  six  successive  and  regular 
deeds  ol  conveyance,  all  duly  recorded,  be- 
glnalng  with  one  dated  May  13, 1856,  from 
Garcia  and  wife  to  Merritt  and  Kihlberg, 
and  ending  with  one  bearing  date  May  10, 
1S67,  from  Juan  Francisco  Pinard  to  com- 
plainants, Peter  Trambley  and  Ernestine, 
bis  wife.  (4)  That  when  the  mill  is  run- 
ning the  water  appropriated  from  the  act*- 
quia,  to  operate  the  same,  after  passing 
over  the  mill-wiieel,  returns  by  a  sluice- 
way to  the  river  below  the  mill.  (5)  That 
on  the  day  of ,  1886,  the  de- 
fendant, George  Iiuterman,  bought  a  piece 
of  land  situate  between  the  ditch  which 
supplies  complainants'  mill  and  the  Gai- 
linas  river,  and  five  or  six  hundred 
yards  above  the  mill,  for  the  purpose  of 
erecting  a  '  wool  pulling  and  cleaning  es- 
tablishment;' that  defendant  bad  in- 
quired of  complainants  before  buying  as 
to  where  be  could  find  a  convenient  loca- 
tion (or  such  an  establishment,  and  that 
compialnauts  had  directed  lilm  to  the 
place  now  occupied  by  defendant,  and  they 
had  alHo  inquired  of  them  how  much 
Mater  he  would    use,  and   lie  informed 


complainants  that  be  would  nse  six 
inches  square  of  water,  to  which  Informa- 
tion plaintiffs  made  no  response.  (6) 
That  defendant  erected  a  building,  in- 
volving considerable  expense  and  outlay, 
by  the  end  of  June,  1886,  at  which  time  he 
constructed  a  flume  from  the  ditch  which 
supplies  the  mill,  but  on  his  own  land, 
and  diverted  from  that  ditch,  by  means 
of  boHrds  placed  across  it,  sufficient  wa- 
ter for  Ills  use,  which  water  is  let  into  the 
flume  through  an  aperture  nine  inches 
wide  and  three  inches  high ;  and  that  the 
defendant  has  since  used  from  the  ditch 
the  quantity  of  water  passing  through 
the  aperture  or  flood-gate  two  or  three 
days  each  week,  during  the  months  of  De- 
cember until  Aiarch,  starting  his  cleansing 
or  washing  operations  from  10:30  a.m., 
and  continuing  until  4:50  p.  m.,  or  even 
later,  (7)  That  defendant,  during  the 
time  that  be  lias  conducted  such  estab- 
lishment, assisted  plaintiffs  at  their  writ- 
ten request  in  rebuilding  the  dam  in  the 
river  where  the  ditch  receives  its  supply  of 
water,  as  well  as  in  repairing  the  ditch  ; 
that  defendant  has  title  to  the  land  which 
he  occupies  under  divers  deeds  of  convey- 
ance duly  recorded  running  from  May  24, 
1882,  to  April  24,  1886,  when  one  Ben 
Bruhn,  the  last  grantee,  conveyed  the 
premises  to  the  defendant;  and  that,  In 
addition  thereto,  the  latter  obtained  from 
several  owners  of  the  land  along  the  ace- 
qiiia.  the  following  agreement  or  license 
for  the  use  of  the  water:  '  Know  all  men 
by  these  presents,  that  we,  the  owners  of 
laud  along  the  aceqnia  in  East  Las  Vegas, 
in  consideration  that  George  Ludeman 
has  erected  a  wool-cleaning  establishment 
on  his  land  also  fronting  on  said  acequia, 
and  that  he  will  continue  the  said  estab- 
lishmeut,  do  hereby  give  our  consent  that 
be  may  use  the  water  from  said  acequia 
at  such  times  as  we  do  not  require  the 
same,  for  the  purposes  of  his  establish- 
ment; but  this  permission  on  our  part 
shall  never  be  construed  into  a  right  in 
the  said  George  Ludeman  to  the  use  of  the 
said  water  against  our  wishes,  and  for 
any  longer  time  than  it  Is  our  pleasure  to 
permit  the  same.  Witness  our  hands, 
etc.,  this  last  day  of  April,  A.  D.  1887. 
LoBENzo  Lopez.  Anickto  Baca.  8.  P. 
Clements.  B.  Papan.'  (8)  That  the  de- 
fendant's establishment  is  built  some  dis- 
tance from  the  acequia  towards  the  river, 
and  the  water  he  uses  passes  out  of  his 
establishment  after  the  use,  and  wastes 
into  the  river.  That  during  tiie  time  ot 
low  water  in  the  river,  and  during  the 
hours  that  defendant  is  using  the  water 
for  his  establishment,  the  plaintiffs  suffer 
loss  from  the  use  of  the  water  by  the  de- 
fendant for  bis  establishment,  a  loss  which 
is  measured  by  about  one-fourth  of  the  ca- 
pacity ot  the  mill  for  grinding.  This  loss, 
however,  does  not  occur  during  the  rainy 
season,  or  atsuch  othertimes  when  there  is 
plenty  of  water  in  the  river.  From  which 
tlndlngs  the  master  drew  the  following 
conclusions  ot  law:  "(1)  That  the  orig- 
inal writing  given  by  the  land-owners  to 
Rafael  Garcia,  the  proprietor  of  the  mill 
flrst  built,  if  not  a  grant  in  terms  to  him 
of  an  easement  in  the  water  of  the  ditch, 
to  use  for  driving  his  flour-mill,  against 
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all  persons,  except  tor  Irrigation  and  do- 
mestic purposes,  was  at  least  an  executed 
license  after  the  erection  of  the  mill,  and 
by  the  lonj?  use  of  the  water  by  Garcia 
and  his  assignees  and  privies  In  estate  be- 
came Irrevocable,  and  an  easement  ap- 
purtenant to  the  mill.  The  erection  of 
a  new  mill  by  Desmarals  in  the  place  of 
the  old  one  built  by  Garcia  on  the  same 
land,  and  the  use  of  the  water  In  the  same 
ditch,  lu  the  same  way  and  for  the  same 
purpose,  would  not  destroy  this  right; 
b'lt  the  26  years'  use  by  plaintiffs  and 
their  immediate  grantors,  Plnard  and 
Desmarais,  would  only  strengthen  it,  and 
of  itself  be  sufficient  to  create  such  an  ease- 
ment in  plaintiffs.  (2)  I  conclude,  in  regard 
to  the  question  of  estoppel  that  the  con- 
struction of  the  wool-washing  establish- 
ment on  defendant's  own  laud.  In  sight  of 
plaintiffs,  and  a  general  knowledge  of  the 
purpose  for  which  the  building  was  being 
constructed  by  the  defendant,  without  act- 
ive opposition  from  plaintiffs,  would 
hardly  work  an  estoppel  against  plain- 
tiffs, at  least  unless  itappeared  that  plain- 
tiffs knew  especially  how  the  water  was 
to  be  used  and  disposed  of  after  use  by  the 
defendant,  and  the  manner  in  which  It 
might  affect  their  water-power,  and  acqui- 
esce m  It.  (3)  That  the  diversion  of  the 
water  from  the  said  ditch  by  the  defend- 
ant, to  the  damage  of  plaintiffs,  and  al- 
lowing the  water  to  waste  Into  the  river, 
for  any  other  purpose  than  the  ordinary 
Irrigation  of  his  land  and  domestic  pur- 
poses. Is  such  an  infringement  of  plaintiffs' 
rights  as  to  entitle  them  to  a  restraining 
order  of  the  court,  enjoining  delendant 
from  using  the  water  during  the  seasons 
of  low  water  In  the  river  for  washing 
•wool  or  other  manufacturing  purposes, 
unless  the  water  so  used  Is  returned  to  the 
ditch  above  plaintiffs'  mill,  and  without 
serious  diminution  in  quantity."  Coun- 
sel for  appellant  presented  objections  and 
exceptions  to  the  report,  all  of  which 
were  overruled.  The  court  thereupon  con- 
firmed the  report,  and  entered  a  deci-ee  in 
favor  of  complainants  in  substantial  con- 
formity with  the  master's  decision,  from 
which  tbcdefendant  has  taken  this  appeal. 
The  substance  of  the  errors  relied  upon 
by  appellant  to  secure  a  reversal  may  be 
briefly  stated  as  follows:  The  court  be- 
low erred  In  overruling  defendant's  excep- 
tions to  the  findings  and  decision  of  the 
master,  and  In  entering  judgment  in  ac- 
cordance with  the  master's  report,  (1) 
because  the  deed  from  Agapito  Garcia 
does  not  convey  any  right  to  the  use  of 
the  water  In  the  acegula,  nor  do  any  of 
the  subsequent  deeds  do  so  until  1864, 
when  Desmarais  conveyed  to  Plnard;  (2) 
that  it  was  error  to  find,  if  there  had  been 
no  easement,  that  there  was  an  executed 
license;  (3)  In  falling  to  find  that  on  the 
removal  of  the  little  Mexican  mill  In  1860, 
and  the  substitution  of  a  distillery  there- 
for, the  license.  If  any,  expired,  and  did 
not  revive  In  favor  of  Desmarais  when  he 
built  the  new  mill;  (4)  In  falling  to  find 
that  Martin,  who  executed  the  license  to 
Garcia  in  184S,  had  previous  to  18.18  sold 
the  property  of  which  the  land  of  the  de- 
fendant Is  a  part  to  one  Romero,  and 
that  at  the  time  the  Garcia  license  was 


granted  the  present  mill-site  of  the  defend- 
ant belonged  to  the  Romero  heirs.  The 
other  assignments  are  of  a  similar  nature, 
all  charging  error  in  failing  to  find  such 
facts  as  in  appellant's  opinion  tended  to 
show  that  complainants  had  no  exclusive 
right  to  appropriate  the  waters  from  the 
ditch  for  the  use  of  their  mill.  Upon  a 
careful  examination  of  all  the  testimony 
In  the  cause  we  are  unable  to  discover  any 
errors  prejudicial  to  defendant's  rights, 
either  in  the  findings  or  in  the  refusals  to 
find.  They  appear  to  us  satisfactory  and 
complete,  fully  warranted  by  the  evidence, 
and  cover  all  the  Issues  involved  in  the 
pleadings.  That  additional  findings,  at 
least  In  part,  might  have  been  made,  we 
concede,  but  thoy  would  be  redundant, 
rather  than  material,  and  could  notchange 
the  result.  The  ditch  or  acequia  In  con- 
troversy was  made  In  the  year  1846,  before 
the  acquisition  of  the  territory  by  the 
United  States.  The  rights  of  the  parties 
to  the  use  of  the  waters  therein  tlien  at- 
tached according  to  the  laws,  customs, 
and  usages  In  force  in  the  republic  of  Mex- 
ico. It  Is  apparent  that  when  defendant 
bought  bis  mill-site  In  1886  the  Trambleys 
personally,  and  by  their  predecessors 
through  whom  they  claimed  title  and  took 
possession,  had  occupied  and  used  the 
premises  continuously  during  40  years  for 
substantially  the  same  purposes  for  which 
they  were  used  when  this  suit  was  com- 
menced; hence,  when  defendant  purchased 
he  knew  or  might  have  known  of  the  ex- 
istence of  this  servitude  upon  the  land 
which  he  bought.  His  grantors,  the  Ro- 
meros, were  present,  and  were  well  aware 
that  complainants  and  their  predecessom 
had  enjoyed  this  easement  unchallenged 
for  almost  double  20  years.  No  objection 
had  l)een  made;  no  license  had  ever  been 
requested  from  the  Romeros.  This  Is  suf- 
ficient to  create  an  easement.  "Therft 
need  be  no  claim  of  right  in  words,  or  an 
admission  by  the  owner  of  the  land  in 
words,  that  he  knew  of  the  adverse  cause 
and  claim  of  right.  Twenty-«me  years  ol 
adverse  use  con tinnally  and  uninterrupt- 
edly,with  the  knowledge  and  acquiescence 
of  the  owner  of  the  land.  In  the  absence 
of  any  evidence  of  permission  or  license,  la 
sutflcient  proof  of  the  existence  of  such 
easement."  Blake  v.  Everett,  1  Allen,  248. 
When  defendant  In  18S6  bought  the  prem- 
ises on  which  he  afterwards  erected  his 
wool-cleansing  establishment,  be  bought 
the  same  subject  to  complainants'  ease- 
ment,—a  burden  upon  his  estate  as  valid 
and  effectual  as  if  evidenced  by  a  reconled 
incumbrance  In  writing.  Blake  v.  Everett, 
supra.  In  this  view  of  the  case  It  is  not 
important  that  Juan  .lose  Martin  did  not 
in  1840  own  the  land  now  owned  by  the 
defendant.  The  reason  is  obvious.  It  is 
true  at  common  law  the  rlgnt  of  every 
riparian  proprietor  to  the  use  of  the 
stream  is  an  incident  to  the  ownership  of 
the  lands  bordering  upon  the  stream,  and 
(trXnefi  ex  Jnrti  uaturtB.  "The  right  exists 
whether  defendants  exercised  it  or  not, 
and  the  riparian  proprietor  may  begin  to 
exercise  it  when  he  will.  It  does  not  de- 
pend upon  occupancy,  and  Is  nut  limited 
by  the  prior  occupation  of  others,  n<»t 
amounting  to  an  adverae  enjoyment  by 
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preacriptlon ;  bnt,  the  rights  of  the  tUffcr- 
ent  p.'oprletorB  being  equal,  and  each  be- 
ing: entitled  to  the  use  of  the  stream  for 
any  lawful  purpose,  it  is  wholly  imma- 
terial who  was  first  In  time."  Gould, 
Waters,  §  286.  But,  eays  Bioelow,  C.  J., 
In  Fuller  v.  Manufacturing  Co.,  16  Gray, 
43,44:  "To  the  extent  to  which  the  de- 
scent or  fall  of  water  In  a  stniara  is  taken 
up  and  occupied  by  the  erection  of  dams 
for  the  purpose  of  carrying  rallls,  therieht 
of  other  owners  on  the  same  stream  who 
have  not  improved  their  sites  for  the  crea- 
tion of  water-power  and  driving  of  mills  is 
abridged  and  taken  away.  In  such  case, 
prior  occupancy  gives  prior  title.  Although 
the  right  to  the  use  ol  the  water  is  inher- 
ent in  or  appurtenant  to  land,  it  is  never- 
theless in  a  certain  sense  a  right  public! 
Juris,  and  subject  to  the  rule  of  law 
which  regards  the  erection  of  a  dam  for 
the  purposes  of  creating  mill-power  a 
profitable,  l)eneflcial,  and  reasonable  use 
of  the  stream,  of  which  riparian  proprie- 
tors on  the  same  stream  who  have  not  ap- 
propriated the  force  and  fall  of  the  water 
on  their  own  land  cannot  complain."  "The 
right  thus  to  appropriate  water  exists 
without  private  ownership  in  the  soil  as 
against  all  persons  but  the  government 
or  its  grantees,  poasession  of  public  land 
which  has  not  been  surveyed,  or  patented 
gives  rise  to  no  riparian  rights  in  the 
streams  which  flow  through  it. "  Gould, 
Waters,  §  230;  Lake  v.  ToUes,  8  Nev.  285. 
Bnt  common  law,  as  to  right?  of  riparian 
owners,  is  not  in  force  in  this  territory,  nor 
In  California,  Nevada,  and  other  Pacifle 
states.  Gould,Water8, supra,  §228;  ActsN. 
M.  Jul  V  20, 1851 ;  Acts  N.M.  Jan.  7, 1852;  Kldd 
V.  Laird,  15  Cal.  101;  Butte  T.  M.  Co.  v. 
Morgan,  19  Cal.  609.  "The  reasons, "  says 
8ani>krson,  C.  J.,  "which  constitute  the 
ground-work  of  the  common  law  upon 
this  subject  remain  undisturbed.  Tbecon- 
ditions  to  which  we  are  called  to  apply 
them  are  changed,  and  not  the  rules  them- 
selves. Themaxlm,sfc  iitore  tuo  utaltenum 
non  Isedafi,  upon  which  they  were  ground- 
ed, has  lost  none  of  its  governing  force; 
on  the  contrary,  it  remains  now  and  In 
the  mining  regions  of  this  state  as  opera- 
tive a  test  of  the  lawful  use  of  water  as  at 
anytlmein  the  past,  or  in  any  other  coun- 
try. When  the  law  declares  that  a  ripari- 
an proprietor  Is  entitled  to  have  the  wa- 
ter of  a  stream  flow  in  Its  natural  chan- 
nel, nhi  eurrere  solebat,  without  dimina- 
tion  or  alteration,  it  does  so  because  its 
flow  imparts  fertility  to  his  land,  and  be- 
cause water  in  its  pure  state  is  indispensa- 
ble tor  domestic  uses;  bat  this  rule  is  not 
applicable  to  miners  and  ditch-owners, 
Himply  because  the  conditions  upon  which 
it  is  foonded  do  not  exist  In  their  case. 
They  seek  the  water  for  a  particular  pnr- 
pose  which  is  not  only  compatible  with 
Its  diversion  from  its  natural  channel,  but 
more  frequently  necessitates  such  diver- 
sion, and,  moreover,  does  not  require  the 
water  In  a  pare  state  in  order  to  insure 
Its  reasonable  and  beneficial  use.  Tet  the 
maxim  above  mentioned,  npon  which  the 
rale  Is  founded,  la  eqaally  as  applicable  to 
the  ditch-owner  and  the  miner  as  to  the 
riparian  proprietor,  and  neither  can  so  use 
the  water  as  to  injure  and  prejudice  the 


prior  rights  of  a  like  use  by  the  other. " 
Hill  V.  Smith,  27  Cal.  476,  482.  Besides,  It 
is  well  recognized  that  at  common  law  the 
party  who  has  used  water  for  a  special 
purpose  and  in  a  particular  manner  ad- 
versely and  uninterruptedly  for  21  years 
may  not  be  disturbed  in  such  use  by  a  sub- 
sequent  locator.  Williams  v.  Nelson,  23 
Pick.  141;  Stein  v.  Burden,  24  Ala.  130; 
Townseud  v.  McDonald,  12  N.Y.  381.  The 
law  of  estoppel  Invoked  by  appellant  is 
not  applicable.  Complainants  do  not  de- 
ny to  the  defendant  the  qualified  right  to 
appropriate  water  from  the  ditch  to  ena- 
ble him  to  carry  on  his  business.  They 
simply  deny  him  the  right  to  take  it  in 
such  quantities  as  to  deprive  them  of 
enough  to  operate  their  mill.  They  admit 
his  right  subordinate  to  their  prior  right. 
When  they  saw  him,  in  1886,  build  bis  es- 
tablishment, and  knew  that  he  would  re- 
quire some  ol  the  water  from  the  ditch  for 
the  use  of  the  same,  they  did  not  know 
and  were  not  Informed  that  the  defendant 
would  require  enough  for  his  use  to  inter- 
fere with  the  successful  running  of  their 
mill.  They  were  not  bound  to  object, 
and  their  failure  to  do  so  does  not  deprive 
them  of  their  remedy.  Lux  ▼.  Hlggln,  09 
Cal.  255, 10  Pac.  Rep.  674.  The  other  ob- 
jections urged  by  appellant  areequally  un- 
tenable. He  Insists,  for  instance,  that,  U 
the  original  license  created  an  easement, 
it  has  been  lost  by  repeated  changes.  But 
complainants  do  not  ground  their  right 
to  the  use  of  enough  of  the  water  from 
the  ditch  to  carry  on  their  mill  upon  the 
Bo-cnlled  license  to  Garcia,  but  npon  title 
acquired  by  long-continued  adverse  use. 
"And  when  water  has  been  lawfully  ap- 
propriated the  priority  thereby  required 
1h  not  lost  by  changing  the  use  to  which 
it  was  applied.  II  the  original  appropri- 
ation was  for  a  saw-mill,  the  water  may 
be  used  for  a  grist  mill  subsequently  erect- 
ed." Maeris  v.  Bicknell,  T  Cal.  261;  Hill 
V.  Smith,  27  Cal.  476;  McDonald  v.  Min- 
ing Co.,  13  Cal.  220.  We  have  careful- 
ly examined  the  other  points  contained 
Id  the  brief  of  the  leai'ned  counsel  for  ap- 
pellant, bnt  fail  to  notice  any  not  suffi- 
ciently answered  in  what  we  haveaiready 
said.  Finding  no  material  error  in  the 
record,  the  judgment  appealed  from  will 
be  affirmed. 

SsBDB  and  McFie,  JJ.,  concur. 

Lrr,  J.,  having  been  of  counsel  in  the 
case  in  the  court  below,  took  no  part  in 
this  case  in  this  court. 


(5  N.M.  «74) 

Town  of  Albuqurrqub  ▼.  Zriogr. 

(Supreme  Court  of  New  STexUso.   July  34, 1801.) 

McNicip^L  Improvbmksts — Pavino  asd  CoRBisro 
— Assessments— Injunction. 

1.  Towns  incorporated  and  organized  In  ao- 
oordanco  with  the  provisions  of  title  !28,  c.  8, 
Comp.  Laws  1884,  are  not  empowered  to  levy  a 
special  assessment  upon  lots  or  blocks  sitnate 
within  tbe  corporate  limits  for  the  purpose  of 
raising  money  to  pay  the  expenses  incurred  by 
the  corporate  authorities  in  curbing  and  improv- 
ing public  streets  in  front  of  such  lots  or  blocks, 
unless  the  same  be  done  in  accordance  with  the 
provisions  of  section  1636,  Comp.  Laws  1884. 

2.  If  these  munioipalitiee  preoeed  to  enfoi 
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the  payment  of  stich  useuments  by  sale  of  the 
property  fronting  upon  streets  so  curbed  or  im- 
proved, equity  will  grant  relief  restraining  such 
sale,  if  necessary,  to  prevent  a  cloud  upon  the 
»wner's  title. 

{Syllabus  by  the  Court) 

Error  to  district  court,  Bernalillo  coan- 
ty ;  H.  W.  BiuNKBB,  Judge. 

\V.  H.  Wbiteman  and  N.  C.  Collier,  for 
plaintiff  in  error.  N,  B.  Field,  for  defend- 
ant In  error. 

O'Brien,  C.  J.  Charles  Zeiger,  defendant 
Inerror,  owns  in  the  town  of  Albuquerque, 
a  municipal  corporation  organized  under 
the  general  lawa  of  tbiti  territory,  a  part 
uf  lot  12,  in  block  18,  of  the  New  Mex- 
ico Town  Company's  addition  to  Albu- 
querque. This  lot  abuts  upon  Railroad 
avenue.  In  1886  the  town  trustees  passed 
a  resolution  providing  for  the  improve- 
ment of  this  avenue  by  the  construction 
of  a  stone  curbing  from  the  west  side  of 
First  street  to  the  east  side  of  Fourth 
street,  assessing  9101.50  as  a  special  tax 
upon  the  part  of  lot  12  owned  by  the  de- 
fendant in  error,  as  Its  proportionate 
share  ot  the  coat  of  such  construction. 
This  assessment,  together  with  one  for 
the  general  tax  of  that  year,  was  placed 
In  the  hands  of  the  sheriff,  ez  officio  collect- 
or of  taxes,  to  enforce  payment  thereof  by 
sale  of  the  lot  In  question  or  otherwise. 
Thereupon  Zeiger  tendered  to  the  sheriff 
the  full  amount  of  the  tax  assessed  and 
due  for  general  municipal  purposes,  but 
i-efused  to  pay  any  part  of  the  amount 
specially  assessed  for  the  improvement  of 
the  street.  The  sheriff,  as  directed  by  the 
town,  refused  to  accept  the  sum  tendered, 
unless  the  special  assessment  was  also 
paid,  and  proceeded  to  enforce  the  collec- 
tion of  the  amount  claimed  by  advertis- 
ing for  sale  Zelger's  part  ot  the  lot  before 
mentioned.  To  prevent  this,  Zeiger,  on  or 
about  February  24,  1S88,  filed  bin  bill  in 
equity  against  the  plaintiff  in  error  and 
the  sheriff,  setting  out  In  detail  the  several 
acts  of  the  town  in  making  the  special  as- 
sessment to  pay  the  cost  of  constructing 
the  stone  curbing  In  front  of  his  lot,  alleg- 
ing that  the  same  was  wholly  unauthor- 
ized ;  that  be  had  tendered  to  the  sheriff 
fldl.94,  the  full  amount  of  his  taxes 
claimed  tor  general  purposes,  before  the 
same  became  delinquent,  and  that  the  lat- 
ter refused  to  accept  the  same  in  default  ot 
the  sum  assessed  for  the  Improvements 
made  upon  Railroad  avenue.  He  then  al- 
leges that  he  brings  Into  court  said  sum 
so  offered  to  the  sheriff,  and  tenders  the 
same  to  plaintiff  In  error  in  discbarge  ot 
all  lawful  taxes  assessed  against  him.  He 
further  alleges  that  the  defendant  sheriff, 
as  ex  officio  collector,  is  advertising  his 
property  for  sale  to  pay  the  said  taxes, 
and  the  said  unlawful  special  assessment, 
and  that  the  sheriff  has  threatened  to  sell 
and  will  sell  said  property  unless  re- 
strained from  so  doing  by  order  ot  the 
court;  that.  In  case  of  such  sale,  a  cloud 
will  be  cast  upon  his  title  to  the  properly 
sold;  "that  he  will  be  compelled  to  redeem 
the  same  at  great  expense,  and  will  be  un- 
able to  recover  back  the  amount  so  wrong- 
full  aseeflsed  against  him,  and  will  be  oth- 
erwise irreparably  damaged,"  etc.  Then 
follows  prayer  for  general  relief  and  the 


Issuance  of  a  writ  ot  injunction.  The  de- 
fendants, town  and  sheriff,  filed  a  genera] 
demurrer  to  the  bill,  which  was  overruled, 
the  injunction  prayed  for  Issued,  and  de- 
fendants allowed  to  plead  over.  Refusing 
to  do  this,  final  decree  was  entered  in  fa- 
vor of  plaintiff,  making  the  injunction  per- 
petual. An  appeal  from  such  judgment 
was  afterwards  taken,  but  the  same  was 
not  prosecuted.  The  case  is  here  on  writ 
of  error  sued  out  by  the  defendant  town. 
We  will  remark,  with  regard  to  the 
points  rained  by  the  defendant  as  to  the 
right  ot  plaintiff  in  error  to  concurrent 
remedies  by  appeal  and  writ  of  error,  as 
well  as  to  failure  of  the  defendant  sheriff 
to  join  in  suing  out  such  writ,  that,  they 
having  already  been  decided  against  the 
defendant  in  error,  the  only  questions  pre- 
sented for  determination  now,  are:  <1) 
The  legality  of  the  special  assessment;  (2) 
the  right  of  defendant  in  error  to  the  relief 
sought  In  his  bill.  The  provisions  of  law 
upon  which  plaintiff  In  error  relies  as  au- 
thoriilng  its  action  in  the  premises  are 
found  in  the  followingsectlonsand  subsec- 
tions of  title  28,  C.2,  of  the  Compiled  Laws 
of  1884:  "Section  1C35.  No  street  or  high- 
way shall  be  opened,  straightened,  or  wid- 
ened, nor  shall  any  other  improvements 
be  made,  which  will  require  proceedings 
to  condemn  private  property,  without  the 
concurrence  in  the  ordinance  or  resolution 
directing  the  same  of  two-thlrda  of  the 
whole  number  ot  the  members  elected  to 
the  council  or  board  ot  trustees,  and  the 
concurrence  of  a  like  majority  shall  be  re- 
quired to  direct  any  improyement  or  repair 
ot  a  street  or  highway,  the  cost  of  which 
is  to  be  assessed  upon  the  owners,  unless 
two-thirds  of  the  owners  to  be  charged 
therefor  shall  petition  In  writing  for  the 
same."  "Section  1622.  The  city  cuunctl 
and  board  ot  trustees  in  towns  have  the 
following  powers:  •  •  •  gubsec.  6.  To 
contract  an  indebtedness  on  behalf  of  the 
city,  and  upon  the  credit  theruot,  by  bor- 
rowing money  or  Issuing  the  bonds  of  the 
city  or  town,  for  the  following  purposes, 
to-wlt :  For  the  purpose  of  erecting  pab- 
11c  buildings;  tor  the  purpose  ot  construct- 
ing sewers  for  the  city  or  town ;  tor  the 
purpose  ot  pnrchaae  or  construction  ot 
water-works  for  fire  and  domestic  pur- 
poses ;  for  the  purpose  of  the  construction 
or  purchase  of  a  canal  or  canals,  or  aomo 
suitable  system  tor  supplying  water  tor  ir- 
rigation In  the  city  or  town ;  for  the  pur- 
pose of  the  construction  or  purchase  ot 
gas-works  for  manufacturing  illuminating 
gas,  or  purchasing  illuminating  gaa;  and 
for  the  purpose  ot  supplying  a  temporary 
deficiency  in  the  revenue  tor  defraying  the 
current  expenses  ot  the  city  or  town.  The 
total  amouut  ot  Indebtedness  for  all  pur- 
poses shall  not  at  any  time  exceed  five 
per  centum  ot  the  total  asseaaed  valuation 
ot  the  taxable  property  In  the  city  or 
town, except  such  debt  as  maybe  Incurred 
In  supplying  the  city  or  town  with  water 
and  water- works;  and  no  loan  for  any 
purpose  shall  be  made,  except  it  be  by  oi> 
dlnance,  which  shall  be  irrepealable  nntil 
the  Indebtedness  therein  provided  tor  shall 
be  fully  paid,  specifying  the  purposes  to 
which  the  funds  to  be  raised  shall  be  ap- 
plied, and  providing  lor  the  levying  otA 
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tax  not  exceedlfig  in  total  amount  for  the 
entire  indebtedness  of  the  city  and  town 
(exL-epting  sach  debt  as  may  be  incurred 
In  supplying  thr  city  or  town  with  water- 
works) eight  mills  upon  each  dollar  valu- 
ation ol  the  taxable  property  within  the 
city  or  town,  sutllclent  to  pay  the  annual 
interest  and  extinguish  the  principal  of 
such  debt  within  the  time  limited  lor  the 
debt  to  run,  which  shall  not  be  less  than 
ten  years  nor  more  than  thirty  years,  and 
providing  that  said  tax,  when  collected, 
shall  only  be  applied  to  tlte  purpose  in 
said  ordinance  specified,  until  the  indebt- 
edness shall  be  paid  and  discharged;  but 
no  such  debt  shall  be  created  except  for 
supplying  the  city  or  town  with  water, 
unless  the  question  of  Incurring  the  same 
shall, at  a  regularelectlun  uf  oihcers  for  the 
city,  be  submitted  to  a  vuto  oi  such  quali- 
fied electors  of  the  city  or  town  as  shall  in 
the  next  preceding  year  have  paid  a  prop- 
erty tax  therein,  and  a  majority  of  those 
voting  upon  tlie  question  by  ballot  depos- 
ited in  a  separate  ballot-box  shall  vote  In 
favor  of  creating  such  debt.  Seventh.  (1) 
To  lay  out,  establish,  open,  alter,  widen, 
extend,  grade,  pave,  or  otherwise  Improve 
streets,  alleys,  avenues,  sidewalks,  parks, 
and  public  grounds,  and  vacate  the  same, 
and  to  direct  and  regulate  the  planting  of 
ornamental  andshade  trees  in  such  streets, 
avenne8,and  public  gronnds."  Jd.subsec. 
71:  "AH cities  andincorporated  townscon- 
Btructing  such  water  or  gas  works  are  au- 
thorized to  aH8e88,(rom  time  to  tlme.in  such 
manner  as  they  shall  deem  equitable,  upon 
each  tenement  or  other  place  supplied  with 
water  or  gas,  such  water  or  gas  rents  as 
maybe  agreed  upon  by  the  councilor  trus- 
tees, or  upon  each  vacant  lot  In  front  of 
which  the  pipes  commonly  called  'street 
mains'  are  laid;  but  suchvacantlotsasdo 
not  take  water  from  such  'street-mains' 
shall  not  be  assessed  more  than  one-half  as 
mncb  as  may  be  assessed  against  the  same 
amonnt  of  frontagre  of  Iota  occupied  by  a 
one-story  building;  and  gas  should  be 
charged  for  by  the  foot,  and  tlien  only  to 
such  as  use  it:  and  at  the  regular  time  of 
levying  taxes  In  each  year  said  city  or  town 
Is  hereby  empowered  to  levy  and  cause  to 
be  collected,  In  addition  to  the  other  taxes 
authorized  to  be  levied,  a  special  tax  on 
taxable  property  in  said  city  or  town, 
which  tax,  with  the  water  or  gas  rent 
hereby  authorized,  shall  be  sufficient  to 
pay  the  expenses  of  running,  repairing, 
and  operating  such  works;  and  if  the 
right  to  build,  maintain, and  operate  such 
works  is  granted  to  private  individuals 
or  incorporated  companies  by  such  cities 
or  towns,  and  said  cities  or  towns  shall 
contract  with  said  individuals  or  compa- 
nies for  a  supply  of  water  or  gas  for  any 
purpose,  such  city  or  town  shall  levy  each 
year  and  cause  to  be  collected  a  special 
tax,  as  provided  for  above,  sufliclent  to 
pay  off  such  water  or  gas  rents  so  agreed 
to  be  paid  to  said  individunls  or  compa- 
ny, or  company  constructing  said  works: 
provided,  however,  that  snid  last-men- 
tioned ttix  shall  <ot  exceed  the  sum  of 
two  mills  on  the  dollar  lor  any  one  year. " 
Id.  snb8ec.T5 :  **  Each  municipal  corporation 
*>ay,  by  general  ordinance,  prescribe  the 
modeiu  which  the  charge  on  the  respective 


o«vners  of  lots  or  lands,  and  on  the  lots  or 
lands,  shall  be  assessed  and  determined 
for  the  purposes  authorized  by  this  act; 
such  charge,  when  assessed,  shall  be  pay- 
able by  the  owner  or  owners,  at  the  time 
of  the  ussessnient,  persunaiiy.  and  also  be 
a  lien  upon  the  respective  lots  or  parcels 
of  land  from  the  time  of  the  assessment. 
Such  charges  may  be  collected,  and  such 
lien  enforced,  by  a  proceeding  in  law  or  in 
equity  in  the  district  court  of  the  proper 
county,  either  in  the  name  of  such  corpo- 
ration or  of  any  person  to  whom  it  shall 
have  directed  payment  to  bo  made.  In 
any  such  proceedings,  where  pleadings  are 
required,  it  shall  be  sufflcieut  to  declare 
generally  for  work  and  labor  done  and 
materials  furnished  on  the  particular 
street,  alley,  or  highway,  or  for  water- 
rent  or  gas  used.  Proceedings  may  be  in- 
stituted against  all  owners,  or  any  ot 
them,  to  enforce  the  lien  against  all  the 
lots  or  land,  on  each  lot  or  parcel,  or  any 
number  of  them,  embraced  in  any  one  as- 
8c8.sment;  but  the  Judgment  or  decree 
shall  be  separately  for  the  amount  ])rop- 
erly  chargeable  to  each.  Any  proceedings 
may  be  served  in  the  dlKcretlon  of  the 
court  for  the  purpose  of  trial,  review,  or 
appeal."  The  first  section  cited  has  no  ap- 
plicatlon,  for  the  reason,  among  others, 
that  two- thirds  of  the  ownei-s  to  be 
charged  with  the  expense  did  not  petition 
the  board  of  trustees  for  tlie  making  ot 
such  improvement;  at  least  the  record 
does  not  disclose  such  fact,  and  the  bill 
Impliedly  denies  it.  It  hardly  admits  of 
argument,  that  the  other  provisions  ot 
the  statute  neither  expressly  nor  by  nec- 
essary Implication  grant  the  powerto  levy 
a  special  tax  upon  the  property  beneficial- 
ly affected,  to  pay  the  expenses  Incurred  in 
curbing  or  otherwise  improving  the  streets 
of  an  incorporated  town.  This  will  ap- 
pear evident  when  the  question  is  exam- 
ined In  the  light  of  the  powers  conferred 
by  subsections  71  and  75, construed  in  con- 
nection with  statutory  provisions  regulat- 
ing the  taxing  power.  Subsection  71  au- 
thorizes and  regulates  the  levy  and  collec- 
tion of  special  aHsessments  for  the  pay> 
ment  of  water  and  gas  rents;  the  reference 
therein  to  a  power  "  to  levy  and  cause  to 
be  collected,  in  addition  to  the  other  taxes 
authorized  to  be  levied,  a  special  tax  on 
taxable  property  in  said  city  or  town, 
which  tax,  with  the  water  and  gas  rent 
herebyauthorizud, shall  besufflclent  to  pay 
the  expenses  of  running,  repairing,  and 
operating  such  works,"  cannot  be  con- 
strued as  in  any  manner  favoring  a  special 
asoessment  for  the  curbing  and  Improve- 
ment of  streets.  But  the  seventy-fifth  sub- 
section appears  to  be  the  one  upon  which 
the  town  mainly  relies  tor  its  authority  to 
act  in  the  premises.  That  only  grants 
the  power  to  fix  by  ordinance  the  mannei 
"in  which  the  charge  on  the  respective 
owners  of  lots  or  lands  and  on  the  lots 
and  lands  shall  be  nRsessed  and  determined 
for  the  purposeB  authorized  by  this  act;  " 
and  the  only  question  left  for  determina- 
tion l8,  does  the  act  authorize  special  as- 
sessments against  the  o'n  ners  ot  the  lots 
or  against  the  lots  themselves  to  pay  the 
amount  Incurred  by  townu  in  curbing  and 
Improving  of  streets?    No  such  authority, 
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given  in  express  words,  can  be  foand  In 
the  act.  It  is  true  tliat  city  councils  and 
boards  of  trustees  in  towns,  by  tlie  provis- 
ions of  section  1022, are  authorized  "to  lay 
out,  establish,  open,  alter,  widen,  extend, 
grade,  pave,  or  otherwise  Improve  streets, 
alleys,  avenues,  sidewalks,  parks,  and 
public  grounds: "  also  "to  provide  for  and 
regulate  cross-walks,  and  curbs  and  gut- 
ters," but  it  cannot  be  seriously  claimed 
that  the  conferring  of  such  powers,  either 
expressly  or  by  necessary  implication, 
grants  the  right  to  a  city  or  town  to  levy 
a  special  assessment  to  pay  the  expenses 
of  curbing  a  street,  upon  the  lot  abutting 
on  the  street  where  such  curbing  la  done, 
nor  upon  the  owner  of  such  lot.  From  a 
careful  reading  of  all  the  statutory  provis- 
ions upon  the  subject  we  are  of  the  opin- 
ion that  no  such  power  has  been  conferred. 
We  are  otherwise  supported  In  this  con- 
viction by  the  fact  that  the  legislature 
has  in  no  wise  restricted  the  several  cities 
and  towns  In  the  exercise  of  the  extraordi- 
nary powers  claimed,  and  it  appears  un- 
reasonable that  the  legislature  would 
Intrust  to  these  various  municipal  bodies 
unlimited  power  to  confiscate  the  proper- 
ty of  the  citizen  to  pay  the  expense  of  Im- 
provements made  upon  adjoining  streets, 
without  as  much  as  intimating,  in  the 
laws  purporting  to  confer  such  power,  one 
word  of  information  or  instruction  as 
to  themnnner  of  itsexercise.  Such  extraor- 
dinary powers  should  be  clearly  granted. 
Wright  V.  Chicago,  2«  111.  252;  Shackelton 
V.  Gultenburg,  39  N.  J.  Law,  6G0. 

The  only  question  remaining  is,  bad  Zel- 
ger  a  right  to  resort  to  a  court  of  equity 
to  restrain  the  sale  of  his  lot  and  the 
forced  collection  of  the  assessment? 
We  are  clearly  of  the  opinion  that  he  had. 

The  suit  was  not  instituted  to  correct 
errors  or  liTegularities  in  the  special  as- 
sessment proceedings,  nor  to  restrain  the 
cnllection  of  the  tax  on  account  of  ille- 
gality in  the  manner  of  enforcing  its  pay- 
ment, but  defendant  In  error  in  his  bill 
distinctly  alleges  that  the  town  had  no 
rightful  authority  to  make  such  assess- 
ment, and  that  its  attempted  forcible  col- 
lection was  wholly  unwarranted:  that, 
notwithstanding  this  total  want  of  pow- 
er, the  town  was  proceeding  to  sell  the 
lot,  and  thus  cast  a  cloud  upon  his  title, 
etc.  The  bill  states  enough  to  bring  the 
case  within  the  scope  of  well-recognlzed 
principles  of  equity  jurisdiction.  It  is  well 
settled  that,  where  public  functionaries, 
individuals,  or  corporations  have  power 
to  act,  and  are  proceeding  In  the  execution 
of  their  trust  in  an  irregular  or  unlawful 
manner,  courts  of  equity  will  not  or- 
dinarily interfere;  but  if  they  depart  from 
the  "power  which  the  law  has  vested  in 
them,"  or  "if  they  assume  to  themselves  a 
power  over  property  which  the  law  does 
not  give  them,"  they  are  not  considered 
as  acting  withinth«  scope  of  their  author- 
ity, and  such  unauthorized  acts  may  be 
<^n]oined.  Courts  of  equity  will  also  re- 
strain the  collection  of  a  tax  levied  with- 
out authority  of  law.  Frewin  v.  Lewis, 
i  Mylne  &  C.  254;  Trust  Co.  v.  Weber,  9(5 
111.  346;  McClure  v.  Owens.  21  Iowa,  133. 
"  When  invoked,  equity  will  entertain  juris- 
diction In  all  cases  where  tiie  taxes  have 


been  levied  without  authority."  Kimball 
T.  Trust  Co.,  89  III.  613;  Town  of  Lebanon 
V.  Railway  Co.,  77  111.  539.  "If  the  illegal 
taxes  are  assessed,  and  are  threatened  to 
he  collected,  the  appropriate  remedy  is  to 
restrain  the  collection  bv  injunction." 
Railroad  Co.  v.  Lafayette,  22  Ind.  262; 
Foote  V.  Milwaukee,  18  Wis.  270.  The  equi- 
table doctrine  here  announced  has  pecul- 
iar application  to  such  states  and  terri- 
tories as  make  tax-deeds  prtma  ftc/e  evi- 
dence of  the  regularity  of  all  prior  pro- 
ceedings, including  the  levy  of  the  taxes 
according  to  law.  Such  is  the  law  of  thlB 
territory.  Section  2893,  Comp.  Laws  1884. 
See  1  High,  Inj.  §§  525,  526;  Fowler  v. 
City  of  St.  Joseph,  37  Mo.  228;  Jenkins  v. 
Rock  Co.,  l.'>  Wis.  11.  It  follows  that  the 
demurrer  to  the  bill  was  properly  over- 
ruled, and  that  the  Judgment  below  must 
be  affirmed. 

Lee,  McFie,  and  Seeds,  JJ.,  concur. 


f«N.M.  27) 
OlLDERSLBEVE  V.  NEW  MEXICO  MiN.  CO. 

et  al. 
{Supreme  Court  of  New  Mexico.    July  24, 1891.) 
Advbkse  Possession— MKXiciis  Grant— Wills. 

1.  A  grantee  from  the  republic  of  Mexico  ol 
land  situated  in  New  Mexico  (then  part  of  Mex- 
ico) was  in  possession  of  part  ot  the  land,  claim- 
ing title  to  the  entire  grant,  until  his  death,  in 
1841.  The  grantee  devised  the  land  to  bis  widow 
by  a  will  executed  in  accordance  with  an  ancient 
custom  of  New  Mexico,  but  not  in  accordance 
with  the  laws  of  Mexico.  The  widow  continued 
in  possession  until  1853,  when  she  conveyed  to  a 
third  person,  who  was  in  possession  under  the 
deed  until  1^,  when  such  last  grantee  conveyed 
to  defendant.  Defendant  immediately  took  pos- 
session under  the  deed,  put  valuable  improve- 
ments on  the  land,  and  operated  mines  therecn 
for  20  years,  when  the  heirs  of  the  original  gran- 
tee brought  an  action  for  the  possession  of  the 
same,  alleging  that  the  will  devising  the  land  to 
the  widow  of  the  original  grantee  was  invalid, 
because  not  executed  in  accordance  with  the  laws 
of  the  republic  of  Mexico.  The  original  Mexican 
grant  was  confirmed  by  act  of  congress  in  1861, 
the  confirmation  being  defined  as  a  relinquish- 
ment of  all  claim  on  the  part  of  the  United  States, 
but  providing  that  it  should  "not  affect  the  ad- 
verso  right  of  any  other  person.  "  A  patent  was 
issued  to  defendant  in  1876.  Held,  that  defend- 
ant, at  the  time  the  action  was  brought,  had  ac- 
quired title  by  adverse  possession,  under  Comp. 
LawsN.  M.  S  1880,  which  provides  that  possession 
of  land  granted  by  the  government  of  Mexico  for 
10  years  under  a  deed,  devise,  etc.,  purporting  to 
convey  a  fee-simple,  shall  give  a  good  title. 

2.  A  will  executed  before  a  Judge,  and  at- 
tested by  two  witnesses,  in  New  Mexico,  while  a 
province  of  the  republic  ot  Mexico,  in  accordance 
with  a  custom  which  had  prevailed  more  than  100 
years,  thouKh  not  in  accordance  with  the  laws  of 
Mexico,  which  required  wills  to  be  executed  be- 
fore a  notary  and  seven  witnesses,  Is  valid  ex 
necessitate  rel;  the  government  of  Mexico  having 
never  furnished  the  province  of  New  Mexico  with 
such  an  officer  as  a  notary,  before  whom  wills 
could  be  executed. 

Error  to  district  court,  Santa  Fecounty ; 
R.  A.  Rekves.  Judge. 

Action  to  try  title  by  Charles  H.  Gilder- 
sleeve  against  the  New  Mexico  Mining 
Company  and  others.  Judgment  for  de* 
fendants.  Plaintiff  brings  error.  Af- 
firmed. 

H.  L.  Warren,  Thomas  Smith,  G.  C. 
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Prettont  and  B.  A.  FiiJce,  for  plaintiff  In 
error.  B.  L.  Bartlett,  for  defendants  in 
error. 

0'Bbie!7.  C.  J.  The  subject-matter  of 
the  cnntroveray  involved  in  this  auit  ia  a 
tract  of  mining  and  pastoral  land  em- 
bracing about  69,458  acres,  situate  in  San- 
ta Fh  county,  Icnown  as  the  "Ortii  Mine 
Grant,"  conceded,  in  accordance  with  the 
laws  ot  the  republic  of  Mexico,  in  the  year 
of  1S33,  to  Joae  Francisco  Ortiz  and  Igna- 
cio  Cano.  The  latter,  prior  to  bis  death. 
In  1836,  conveyed  to  his  co-tenant,  Ortiz, 
all  his  title  and  Interest  In  the  grant.  It 
is  not  dl8[inted  that  thereafter,  in  the  .vear 
1840  or  IMl,  Jose  Francisco  Ortiz  and 
Dona  Ines  Montoya,  his  wife,  Jointly  exe- 
cuted an  instrument  in  writing,  Icnown  as 
a  "mutual  will,"  of  the  tenor  following: 
"Third  Stamp.       [Stamp.]       Two  Reals. 

"For  the  years  of  one  thousand  eight 
hundred  and  forty  and  one  thousand 
eight  hundred  and  forty-two.  At  the  city  of 
Santa  Fe,capltal  of  the  department  of  New 
Mexico,  on  the  fifteenth  day  of  the  month 
of  August  of  one  thousand  eight  hundred 
and  forty-one,  before  me,  thecltizen  Albino 
Chacon,  constttutlunal  alcalde  of  the  same, 
and  by  operation  of  law  judge  of  the  first 
Instance,  those  of  my  attendance  being 
present,  with  whom  I  act  by  special  au- 
thority, appeared  Don  Jose  Francisco 
Ortiz,  a  resident  of  the  Beal  de  Oro,  and 
bis  livIUK  wife.  Dona  Maria  Ines  Montoya, 
both  of  whom  I  certify  I  know ;  and  they 
together  stated  that  whereas,  God  has 
not  been  pleased  to  give  them  from  their 
marriage  a  child  or  forced  heir  living,  they 
agree  with  each  other  that  the  one  who 
shall  survive  the  death  of  the  other  shall 
be  the  sole  heir  to  everything  that  may 
be  recognized  as  their  property,  in  live- 
stock, real  estate,  chattels,  or  in  any  oth- 
er manner,  without  any  relative  of  either 
of  them  preventing  It,  through  any  privi- 
leged right  that  he  may  allege;  but  in 
case  that  It  should  so  happen,  and  that  It 
should  be  attempted  by  any  of  them  to 
Institute  suit  against  the  surviving  party, 
the  testators  from  this  time  request  the 
national  justices,  and  in  particular  those 
who  may  have  cognizance  of  this  matter, 
that  they  be  not  heard  either  in  or  out  of 
eourt,  t»nt  rather  they  give  authority  to 
the  judges  in  order  that  by  all  the  rigor 
ot  law  they  may  force  and  caiupel  them 
to  what  is  stipulated  by  this  document, 
and  to  the  gnnranty  thereof,  as  fully  as  If 
It  were  in  definitive  sentence  pronounced 
In  adjudicated  cause,  acquiesced  in  by 
tbem,  and  not  appealed  from.  In  witness 
and  guaranty  whereof  they  thus  request 
me  to  authenticate  It,  which  I  do  accord- 
ing to  the  provisions  of  law,  with  my  at- 
tending witnesses ;  to  which  I  certify. 
"Jobs  Franco  Ortiz. 
"Mabia  I.nbs  Montota. 
"  [De  Assa.] 

"  JOAQCIN  YOMOJANO. 

*  JosB  Albino  Chacon. 

[De  Assa.] 
"Fba>co  Bacay  Ortiz.* 
Joan  Franco  Ortiz  dying  In  1848,  In  the 

fiossesslon  of  the  land,  his  widow,  Maria 
nes  Montoya,  continued  in  possession  till 
1853,  when  she  conveyed  the  same  to  one 


John  Grenler,  who  held  such  title  until 
August  19,  1854,  when  he  conveyed  tlio 
same  to  Charles  E.  Sherman  and  his  asso- 
ciates: who  In  turn,  on  July  10,  1864,  con- 
veyed the  same  to  the  New  Mexico  Mining 
Company,  which  took  Immediate  posses- 
sion thereof, and  it  and  Its  co-respondents 
have  since  continued  in  the  possession  of 
the  whole,  or  a  portion  thereof;  that  said 
Ortiz  grant,  in  1861,  was  duly  eonflruied  by 
an  act  of  congress ;  and  thereafter,  on  May 
20, 1876,  a  patent  therefor  was  duly  Issued 
to  the  New  Mexico  Mining  Company. 
The  patent  contains,  among  other  excep- 
tions, the  following  reservation  or  pro- 
viso: "Tbeconflrmationof  this  said  claim 
and  this  patent  shall  only  be  construed  as 
quitclaim  or  relinquishment  on  the  part  of 
the  United  States,  and  shall  not  affect  the 
adverse  rights  of  any  other  person  or  per- 
sons whomsoever."  Plaintiff  In  error  as- 
serts his  dernlgnment  of  title  to  an  undivid- 
ed one-fourth  interest  In  the  premises,  as 
follows:  Denying  the  validity  of  the"  mut- 
ual will,"  hereinbefore  set  out,  he  claims 
that  said  Jose  Francisco  Ortiz  died  intes- 
tate in  1848,  leaving  no  direct  heirs;  but 
that  he  left,  as  "collateral  heirs,"  an  only 
sister,  Maria  de  Luz  Ortiz,  and  Abran,  Este- 
fan,  Ramon,  Esmerejlldo,  Prudencia,  and 
Macedonia  Ortiz,  children  of  his  deceased 
brother,  Ignacio  Ortiz;  that  said  Maria 
de  Luz,  sister  of  Jose  Francisco  Ortiz. sub- 
sequently intermarried  with  one  Manuel 
Sanchez,  and  that  she  died  intestate,  leav- 
ing five  children  surviving;  that  one  ot 
said  children,  Rosaria,  married  one  Rafael 
Romero,  and  that  she  some  time  there- 
after died  intestate,  leaving  one  child  as 
heir,  a  daughter,  Josefa  Romero,  who 
afterwards  married  Jesus  Garcia.  It 
appears  in  evidence,  and  Is  not  serious- 
ly disputed,  that  all  of  the  foregoing 
representatives  of  Jose  Francisco  Ortiz, 
to-wit,  the  children  ot  his  brother  Igaa- 
cio,  and  the  children  and  grandchildren 
of  his  sister  Maria,  had  conveyed,  at  dif- 
ferent times  before  the  commencement 
of  this  suit,  all  their  estatein  the  property 
in  controversy  to  Ellas  Brevoort,  and 
that  the  latter  on  July  1, 1880,  conveyed 
an  undivided  one-half  thereof  to  the  plain- 
tiff in  error  and  one  John  H.  Knaebel; 
that  Knaebel,  on  July  7,  1886,  reconveyed 
his  Interest  thereinto  said  Brevoort.  The 
contention  of  the  plaintiff  in  error  Is  that 
said  "mutual  will"  Is  not  only  false  and 
fraudulent,  but  void  for  want  ot  proper 
execution;  and  hence  that  the  widow  ot 
said  Jose  Francisco  Ortis  only -took  at 
his  death  an  undivided  one-half  of  his 
realty;  that  said  collateral  heirs  of  Ortiz 
took  the  remaining  moiety;  and  that 
through  their  several  and  other  mense 
conveyances  to  his  grantor, Bi-evoort,  he 
is  entitled  to  an  undivided  one-fourth  in- 
terest in  the  whole  of  the  grant.  Under 
the  pleadings,  the  issues  presented  were: 
first,  whether  the  interest  in  the  grant 
of  which  Ortiz  was  seised  passed,  at  the 
time  ot  bis  death,  in  1848,  by  virtue  of  the 
mutual  will,  to  his  widow,  and  from  her 
to  the  respondent  the  New  Mexico  Mining 
Company,  or  whether  It  passed  to  the  de- 
scendants ot  his  brother  and  sister,  and 
from  them  to  the  complainant,  to  the  ex- 
tent ot  the  quantity  claimed  in  bis  bill  ot 
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complaint;  and,  second,  admlttinfc  that 
the  intereHt  of  Ortiz dcHcended  to  the  heirs 
of  hlH  brother  and  uiHter,  Its  not  coinplain- 
ant  barreti  ol  the  relief  Hought  by  the  Btat- 
uto  of  liinitationH? 

The  Hult  from  its  commencement.  In  Jan- 
nary,  1SS3,  to  the  20th  day  of  December, 
Isss,  when  the  final  decree  dlHmiasing  the 
i)ill  woH  entored,  had  undergone  various 
mutations  as  to  parties,  pleading,  reports, 
and  rulings,  and  it  would  subserve  no  useful 
purpose  to  attempt  to  give  a  summary  of 
such  complicated  changes.  The  case  was 
submitted  to  a  master,  and  complainants 
introduced  proofs  before  him  at  divers 
times  tending  to  support  Uie  allegations 
contained  in  bis  bill.  Defendant  intro- 
duced in  evidence  the  mutual  will,  and 
proof  tending  to  shov^  that  the  same  had 
been  executed  by  Ortiz  and  his  wife,  in  the 
presence  of  the  alcalde  and  two  assisting 
wltneHses,  and  that  such  was  the  usual 
manner  of  executing  wills  in  New  Mexico 
at  the  time  this  will  was  made,  and  for 
more  than  30  years  prior  thereto.  Defend- 
ant also  introduced  evidencs  tending  to 
prove  that,  upon  the  death  of  Jose  Fran- 
cisco Ortiz,  his  widow,  claiming  under  the 
will,  took  possession  of  the  premises  in 
question,  and  that  she  continued  lu  such 
possession  openly  and  notoriously  until 
December,  18o3,  when  she  conveyed  them  ; 
that  her  grantee  entered  into  the  posses- 
sion thereof,  and  continued  therein  until 
they  were  conveyed  to  the  New  Mexico 
Mining  Company,  in  1804.  when  the  latter 
entered  into  and  has  ever  since  continued 
in  the  actual  possession  thereof.  There 
was  also  evidence  tending  to  show  tliat 
the  respondent  company  and  Its  grantees 
had  wortced  and  operated  the  mines  upon 
said  grant,  bnllt  a  large  number  of  houses 
thereon,  and  kept  tenants  continually  oc- 
cupying said  houses,  built  and  operated 
two  separate  gold-mills,  and  spent  several 
hundred  tbousund  dollars  in  the  improve- 
ment of  the  property,  and  regularly  paid 
the  taxes  thereon.  Complainant  offered 
no  testimony  in  i-ebuttal  of  such  proof. 
Testimony  was  also  introduced  tending 
to  show  that  theiv  never  had  been  sucli 
an  oitice  as  an  escrlbano  or  notary  within 
this  territory,  as  appeared  from  the  rec- 
ords of  the  surveyor  general's  ofHce,  and 
that  such  office  was  the  repository  of  the 
ancient  Mexican  nrchlvos  and  of  wills, 
deeds,  and  other  written  documents  affect- 
ing real  estate;  that  the  custodian  of  such 
oHice  bad  thoroughly  examined  all  of  the 
wills  upon  file,  some  of  which  went  back 
for  a  period  exceeding  100  years,  and  that 
more  than  90  per  cent,  of  them  had  been 
executed  before  an  alcalde  and  two  wit- 
nesses. The  master,  when  the  case  was 
last  beard,  found  in  favor  of  the  respond- 
ents upon  the  plea  of  the  statute  of  limlt- 
utions,  and  passed  upon  no  other  matter, 
except  that  he  found  the  mutual  will  to 
be  invalid.  Upon  the  final  hearing  of  the 
master's  report,  that  court  confirmed  the 
same,  and  dismissed  the  bill,  deciding  that 
the  will  of  Ortiz  was  valid  and  operative, 
and  that  the  statute  of  limitations  had 
run  against  complainant's  cause  of  ac- 
tion. Complainant,  by  writ  of  error, 
brings  such  decree  to  this  court  for  review. 

The  errors  assigned  by  complainant  to 


warrant  a  reversal  of  the  judgment  are 
seven  in  number.  The  two  principal  ones 
relied  upon  in  argmuent  are:  First,  error 
committed  in  the  district  court  in  holding 
and  decreeing  that  the  bill  of  complaint 
and  cause  of  action  therein  set  out  was 
and  is  barred  by  the  statute  of  limita- 
tions, and  in  overruling  plaintiff's  excep- 
tion to  so  much  of  the  master's  report  as 
found  in  favor  of  the  bar  of  the  statute. 
&'econ</,  error  committed  by  the  court  be- 
low in  holding  and  decreeing  that  the 
"mutual  will"  offered  In  evideuce  by  the 
defendant  was  a  valid  and  legal  will,  and 
in  sustaining  the  exceptions  of  the  defend- 
ant in  error  to  so  much  of  the  master's  re- 
port as  held  that  said  will  was  inopera- 
tive and  invalid. 

It  is  not  disputed  that  Jose  Francisco 
Ortiz  was  in  the  actual  possession  of  a 
porthm  of  the  grant  at  the  time  of  his 
death  in  1S48,  claiming  the  whole  of  it, 
and  that  he  was  succeeded  in  such  posses- 
sion by  his  widow,  who  continued  therein 
until  1S53,  when  her  grantee,  John  Uren- 
ler,  took  and  held  such  possession  until 
lie  conveyed  his  estate  therein  to  Sherman 
and  others,  who  took  and  continued  such 
possession  until  1S58.  when  they  conveyed 
to  the  New  Mexico  Mining  Company,  "rhe 
latter  company  and  its  associates  appear 
to  have  taken  immediate  possession  under 
the  deed,  and  to  have  continued  to  use 
and  occupy,  at  least  portions  thereof,  to 
the  present  time.  Complainant  does  not 
claim  possession  for  himself,  nor  in  behalf 
of  any  of  his  grantors,  since  tlie  death  o( 
Ortiz,  in  1848.  His  proof  shows  that 
strangers,  at  different  times,  bad  entered 
and  used  certain  portions  of  the  grant, 
but  in  no  way  connects  his  claim  of  title 
with  any  real  or  supposed  rights  accruing 
to  such  occupants  by  virtue  of  such  pos- 
session. The  boundaries  of  the  grant  bad 
not  been  fixed  until  September,  1861,  when 
the  surveyorgeneral  of  New  Mexico  trans- 
mitted to  the  commissioner  of  the  land- 
office  at  Washington  an  official  survey  o( 
the  tract  known  as  "Private  Land  Claim 
No.  43."  It  appears  that  congress,  by  an 
act  approved  March  1, 1860,  entitled  "An 
act  toconflrma  certain  private  land  claim 
in  the  territory  of  New  Mexico,"  had,  on 
the  report  of  the  surveyor  general  of  the 
territory,  dated  November  24,  1860,  and 
before  the  filing  of  the  official  survey  and 
the  field-notes  in  thecommissioner's  office, 
confirmed  the  grant  according  to  the  rec- 
ommendation of  the  surveyor  general, 
and  in  advance  of  the  filing  of  the  official 
dlscription  of  the  grant.  The  act  became 
operative  to  pass  the  title  to  the  grant  at 
least  as  soon  as  its  boundaries  were  defini- 
tively fixed  by  the  oflacial  survey,  etc.,  of 
the  surveyor  general,  filed  with  the  com- 
missioner of  the  general  land-office.  TTie 
history  of  the  grant  and  the  language  of 
the  act  of  confirmation  leave  no  doubt 
as  to  the  Intention  of  congress:  "Provid- 
ed, that  the  foregoing  confirmation  sliall 
only  be  construed  as  quitclaim  or  relin- 
quishment on  the  part  of  the  United 
States,  and  shall  not  affect  the  adverse 
rights  of  any  other  person  or  persons 
whomsoever."  In  1876,  (May  20th,)  a 
patent  issued  to  the  New  Mexico  Mining 
Company  for  "the  tract  of  land  embrfioed 
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and  rieserlbed  In  the  foregoing  snrvey,  ex- 
ceptiug  and  reserving  from  thetronafer  by 
these  preBenta  ao  much  of  the  land  em- 
braced in  Haid  eurvey  as  Is  Included  with- 
in the  survey  of  the  Canon  del  Agua  grant, 
approved  by  the  surveyor  general  of  the 
territory  of  New  Mexico,  on  the  16th  day 
of  October,  18(56,  and  patented  to  Jose 
Serafiu  Ramirez,  his  heirs  and  assigns,  on 
the  lat  day  of  July,  A.  D.  1875,  and  esti- 
mated to  contain  about  259  acres  as  afore- 
said; and  with  the  further  stipulation 
that,  in  virtue  of  the  provisions  of  the 
aforesaid  act  of  congress  approved  March 
1,  A.  D.  1861,  the  confirmation  of  this 
claim  and  this  patent  ahull  only  be  con- 
strued as  quitclaim  or  relinquishment  on 
the  part  of  the  United  States,  and  shall 
not  aHect  the  adverse  rights  of  any  other 
person  or  persons  whomsoever."  It  Is 
clear  that,  so  far  as  the  rights  of  the  par- 
ties to  this  suit  are  concerned,  the  act  of 
confirmation  of  1861  was  a  grant  in  prse- 
senti,  and  in  effect  conveyed  the  title  as 
soon,  at  least,  as  the  boundaries  were 
offlclally  and  definitely  ascertained.  It  is 
true,  in  the  patent,  about  259  acres,  cov- 
ered by  the  act  of  confirmation,  are  except- 
ed and  reserved  to  Jose  Serafln  Ramirez. 
The  right  to  make  such  reservation  is  ex- 
pressly stipulated  in  the  act  of  confirma- 
tion. The  patent  operated  only  as  con- 
venient documentary  proof  of  the  original 
grant,  and  of  its  subsequent  ratification 
by  congress,  on  the  terms  therein  ex- 
pressed. Langdeau  v.  Hanea,  21  "Wall. 
521.  Ellas  Brevoort,  through  whom  com- 
plainant claims  title,  obtained  deeds,  in 
1873,  from  the  collateral  heirs  of  Jose 
Francisco  Ortiz,  purporting  to  convey  all 
the  interest  which  they  had  in  the  grant. 
Neither  plalntiR,  nor  any  one  of  those 
through  whom  he  claims  title,  was  ever 
In  the  possession  of  the  premises,  or  any 
part  thereof,  either  In  privity  with  or  ad- 
yc-rse  to  defendaots,  or  their  grantees, 
it  least  since  1848.  Defendants,  on  the 
«'t>ntrary,  maintain,  and  offered  evidence 
t<!nding  to  prove,  that  for  more  than  20 
years  prior  to  the  commencement  of  this 
liu't  they  had  been  in  actual  possession  of 
t  portion  and  in  the  constructive  posses- 
sion of  all  the  premises  in  controversy, 
openly,  continuously,  and  adverse  to  all 
the  world;  claiming  title  to  the  whole 
thereof  through  the  grant  and  the  act  of 
conMrmatlonof  I8ti1.  Section  1880,  Com  p. 
Laws  N.  M.,  provides  that  where  any 
!,er8on  shall  be  in  possession  for  10  years 
of  any  land  granted  by  the  government  of 
Spain  or  Mexico,  "holding  or  claiming  the 
same  by  virtue  of  a  deed  or  deeds  of  con- 
veyance, devise,  grant,  or  other  assur- 
ance purporting  to  convey  an  estate  in 
fee-simple,  and  no  claim  by  any  suit  in  law 
or  in  equity  effectually  prosecnted  shall 
have  been  set  np  or  made  to  snid  lands, 
tenements,  or  hereditaments,  within  the 
aforesaid  time  of  ten  years,  then,  and  in 
that  case,  the  person  or  persona,  their  chll- 
di-en,  heirs,  or  assigns,  so  holding  posses- 
sion as  aforesaid,  shall  be  entitled  to  keep 
and  hold  In  possession  such  quantity  of 
land  as  shall  be  specified  and  described  in 
his,  her,  or  their  deeds  of  conveyance,  de- 
vise, grant,  or  other  assurance  as  afore- 
said, in  [)reference  to  all,  and  against  all, 
v.27P.no.6~2I 


and  all  manner  of  person  or  persons 
whatsoever. " 

We  are  of  opinion  that  the  evidence  in 
the  cause  amply  Huatalna  the  finding  of 
the  master  that  the  bar  of  the  statute 
had  attached  liefore  complainant  brought 
bis  action.  The  testimony,  it  la  true,  is 
somewhat  conflicting  as  to  the  nature 
and  extent  o(  defendants'  actual  posses- 
sion ;  still  there  Is  enough  evidence,  In  our 
opinion,  tending  to  show  that  defendants 
had  maintained  an  open,  adverse,  and 
continuous  possession  under  claim  of  title 
in  fee  for  more  than  10  years  before  the 
bringing  of  this  suit.  This  we  hold  Is 
Bufficlent  to  bar  plaintiff's  right  of  recov- 
ery. 

This  brings  ns  to  the  consideration  of 
the  second  assignment  of  error,  the  inva- 
lidity of  the"  mutual  will  "of  Jose  Francis- 
co Ortiz  and  wife.  This  instrument  was 
executed  within  the  limits  of  the  present 
territory,  while  the  same  was  a  political 
department  of  the  republic  of  Mexico.  It 
Is  a  Tery  peculiar  document,  almost  un- 
known to  our  jurisprudence.  If  It  were 
recognized  by  the  laws  of  the  sister  repub- 
lic, and  executed  in  accordance  therewith, 
or  in  accordance  with  prevailing  cnstoma 
and  usages,  having  the  force  of  law,  it  <« 
the  duty  of  the  courts  of  this  territory  to 
give  it  the  same  legal  effect  as  it  would 
receive  had  no  change  of  government  tak- 
en place.  "The  laws  heretofore  In  force 
concerning  descents,  distributions,  wills, 
and  testaments,  as  contained  in  the 
treatise  on  these  subjects  written  by  Pe- 
dro Murlllo  "Velai-ge,  shall  remain  In  force, 
80  far  as  they  are  in  conformity  with  the 
constitution  of  the  TTnited  States  and  the 
state  la  ws  In  force  for  the  time  being. " 
Section  1,  Kearny  Code,  Sept.  22, 1846;  Lel- 
tensdorfer  v.  Webb,  20  How.  177.  Es- 
crlcbe  (Diet,  de  Leg.  y  Jur.  p.  1488)  de- 
fines such  Instrument  as  follows :  "  A  mut- 
ual testament  is  one  which  two  persons 
reciprocally  make  in  fnvorof  the  survivor, 
as  when  husband  and  wifeconstltute them- 
selves heirs,  the  one  to  the  other,  in  case 
of  their  dying  without  forced  heirs.  In 
the  exectition  of  these  testnmenta.  wheth- 
er open  or  sealed,  the  same  solemnity 
should  be  observed  and  the  aame  number 
of  witnesses  should  be  present  aa  in  thoae 
made  by  a  single  testator,  except  that  the 
number  of  witnesses  need  not  be  doubled 
because  of  there  being  two  testators. " 
The  Instrument  in  queation  was  what  la 
known  as  an  "open"  or  "nuncupative" 
testament.  The  two  kinds  of  wills  are 
thus  defined  by  Velarde,  (Prac.  de  Test. 
cap.  1,  p.  S:)  "Aa  a  person  may  declare 
his  will  by  writing  or  by  word  of  mouth. 
It  follows  that  wllla  are  divided  Into  two 
claaaea,— written,  generally  called  'eer- 
rado'  or  sealed,  when  the  testator  ex- 
presses his  will  on  paper  written  and 
sealed,  declaring  it  to  be  his  testament,  in 
the  presence  of  seven  witnesses,  and  be- 
fore a  notary,  who  should  sign  their 
names  np<m  the  cover  or  envelope  with 
the  testator;  nuncupative,  which  is  also 
culled  'ahlerto'  or  open,  and  which  is  the 
most  common,  and  is  authenticated  when 
the  teatntor  ninnirests  his  will  by  word  of 
mouth  before  witnesses,  with  the  formali- 
ties required  by  law."    After  enumerating 
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the  several  tormalitleB  required  In  the  exe- 
cution of  wills,  he  proceeda:  "The  second 
formality  l8  the  presence  of  witnesses. 
For  an  ablerto  or  open  will,  three  are, 
at  least,  required,  residents  of  the  neigh- 
borhood where  tlie  will  is  made;  besides, 
it  should  be  executed  before  a  notary  pub- 
lic, or  escribano  publico.  If  there  be  no 
notary,  Ave  witnesses,  residents  of  the 
neighborhood,  should  be  present;  and  if 
thac  number  cannot  be  obtained,  three 
will  suffice. "  This  testament,  executed  in 
1H41,  one  of  the  Joint  makers  dying  in  1S48, 
is  an  ancient  document.  No  indicia,  of 
suspicion,  fraad,  or  alteration  appear  up- 
on its  face.  It  is  found  in  the  custody  of 
those  claiming  and  holding  possession  of 
the  property  referred  to  therein,  includ- 
ing the  Alcalde  Chacon.  It  purports  to 
have  been  executed  by  the  parties  in  the 
presence  of  three  attesting  witnesses. 
Hence  every  reasonable  presumption 
should  be  indulged  in  favor  of  its  validi- 
ty. Assuming  that  Bve  witnesses,  resi- 
dents of  the  vicinity,  could  not  be  ob- 
tained to  attest  its  execution,  we  are  of 
the  opinion  that  the  will  was  executed  in 
the  presence  of  three  witnesses,  and  that 
such  number  was  sufficient  to  make  its 
execution  regular  and  valid.  Besides, 
there  is  abundant  evidence  showing  that 
the  republic  of  Mexico  never  furnished  the 
department  of  New  Mexico  with  such  an 
officer  as  an  escrihnno  publico,  before 
whom  wills  could  be  executed  according 
to  the  provisions  of  law;  that,  in  such 
emergency,  the  people  of  this  distant  de- 
pendency, ex  necessitate  re/,  had  been  ac- 
cnstomed  to  execute  such  instruments  in 
presence  of  an  alcalde  or  judge  of  the  first 
instance,  before  two  attesting  witnesses; 
that  such  custom  had  been  general,  con- 
tinuous, accepted,  and  recognized  as  hav- 
ing the  force  of  law  for  at  least  a  hundred 
years  before  the  date  of  the  will  In  ques- 
tion. The  expert,  Diego  Archuleta,  a  Mex- 
ican lawyer,  and  former  member  of  the 
Mexican  congress,  swears  positively  to 
the  existence  of  this  custom.  An  exami- 
nation of  the  archives,  deeds,  wills,  etc., 
in  custody  of  the  proper  depository  In 
Santa  Fe,  corroborates  the  testimony  of 
the  expert  on  this  point.  Such  being  the 
custom,  a  will  executed  in  accordance 
therewith  is  valid.  Adams  v.  Norrls,  23 
How.  3u3;  Panaud  v.  Jones,  1  Cal.  497; 
Von  Schmidt  v.  Huntington,  Id.  55;  Cas- 
tro V.  Castro,  6  Cal.  158;  Tevls  v.  Pitcher, 
10  Cal.  465.  In  connection  herewith,  see 
Pino  V.  Hatch,  1  N.  M.  130;  Hayes  v. 
Bona,  7  Cal.  154.  It  is  always  safe  to 
adopt  every  reasonable  presumption  in 
favor  of  the  validity  of  an  instrument  of 
this  character.  Husband  and  wife,  in 
the  absence  of  children,  determine,  in  view 
of  the  probable  death  of  the  one  before  the 
other,  to  make  adequate  pro  vision  for 
the  wants  and  comforts  of  the  survivor. 
The  husband  dies  in  1848.  The  widow 
claims  and  asserts  her  rights  under  the 
will  aK  the  absolute  owner  of  all  the  prop- 
erty of  which  he  died  possessed.  She  dis- 
poses of  such  rights  to  bona  6de  purchas- 
ers. For  more  than  40  years  before  this 
suit  was  commenced,  they  occupy,  im- 
prove, and  pay  taxes  on  this  property. 
Plaintiff's   grantor,  and   those    through 


whom  such  grantor  claims  title,  relatives 
of  the  deceased  Ortiz,  and  residing  in  the 
vicinity  of  the  grant,  remain  silent;  ac- 
quiesce by  such  silence  in  the  disposition 
so  made  of  the  property  for  so  long  a 
period,  while  the  same  in  being  enhanced 
in  value  by  the  capital  arid  labor  of  hon- 
est purchasers  or  occupants.  In  fact, 
not  a  word  is  heard  from  any  of  the  kin- 
dred in  relation  to  the  matter  until  thej' 
relinquish,  for  a  trifling  consideration,  all 
their  interest  therein  to  plaintiff's  gran- 
tor. Aside  from  the  merits  of  the  case, 
public  policy  does  not  favor  the  disturb- 
ing of  vested  rights  without  very  grave 
and  satisfactory  reasons.  The  foregoing 
views  dispose  of  all  questions  raised  by 
plaintiff  in  error,  and  render  unnecessary 
a  consideration  of  the  points  raised  by  de- 
fendant as  to  the  legal  status  of  the  cross- 
bill and  the  charge  of  champerty.  We 
may  state,  however,  as  a  mutter  of  jus- 
tice to  the  professional  character  of  the 
gentleman  charged,  that  we  do  not  And 
any  ground  upon  which  to  base  even  a 
suspicion  of  improper  conduct.  Finding 
no  error  in  the  record,  the  judgment 
should  be  affirmed. 

Leb,  Seeds,  and  McFis,  JJ.,  concur. 


(»N.M.  1) 

Pehea  v.  Colorado  Nat.  Bank  of  Texas. 

(Supreme  Court  of  New  Mexico.   July  24, 1891.) 

Qaknishuent— Issues  to  bb  Tbibd — Vbrdict. 

1.  Comp.  Laws  S.  If.  S  2159,  provides  that 
when  an  ofQcer  fails  to  find  suflBcient  property  to 
satisfy  an  execution  he  shall  notify  all  persons 
who  may  be  indebted  to  defendant  not  to  pay  the 
same,  but  to  appear  before  the  court,  and  make 
true  answers  on  oath  oonoeming  his  indebted- 
ness. Held,  that  the  question  of  the  indebted- 
ness of  the  garnishee  to  defendant  in  the  execu- 
tion was  the  only  Issue  whioh  could  be  tried  on 
the  garnishee's  answer. 

2.  Where  a  garnishee  answered  that  he  was 
not  indebted,  a  verdict:  "We,  the  jury,  by  the 
direction  of  the  court,  find  the  answer  of  the 
garnishee  is  not  true,  and  that  said  garnishee  has 
property  in  his  hands  belonging  to  the  defend- 
ant *  *  •  sufBclent  to  pay  pluintifl's  execu- 
tion, " — does  not  find  the  amount  of  the  gar- 
nishee's Indebtedness  to  the  execution  defend- 
ant, and  is  insufficient  to  sustain  a  judgment. 

8.  The  answer  of  the  garnishee  was  prima 
facie  evidence  of  the  matters  therein  contained; 
and,  where  evidence  was  introduced  to  contra- 
dict the  answer,  the  truth  of  the  answer  becomes 
a  question  of  fact  for  the  jury. 

Error  to  district  court  Bernalillo  coun- 
ty; W.  H.  Brinker,  Judge. 

Proceeding  in  garnishment  by  Colorado 
National  Bank  against  Pedro  Perea,  gar- 
nUliee.  Judgment  for  the  bank.  The  gar- 
nishee brings  error.    Reversed. 

The  plaintiff  in  error  was  on  thellth 
day  of  June,  1887.  summoned  as  the  gar- 
nishee of  Jeaus  M.  Perea,  his  brother,  un- 
der an  execution  issued  out  of  the  district 
court  for  Bernalillo  county  upon  a  judg- 
ment of  that  court  in  favor  of  defendant 
in  error  and  against  said  Jesus  M.  Perea, 
for  f4,794.90,  rendered  on  the  3d  day  of 
May,  1887.  At  the  September  term.  1S87, 
allegations  were  filed  setting  up  that  the 
garnishee  had  received  20,000 head  of  sheep 
from  the  judgment  debtor,  and  bad  never 
paid  any  sum  whatever  therefor,  but  was 
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still  indebted  for  the  same;  that  the  nheep 
were  so  received  Jor  the  purpose  of 
hindering,  delaying,  and  preventing  the 
creditors  of  Jesus  M.  Perea  from  collect- 
ing their  Indebtedness;  and  that  the  gar- 
nishee was  indebted  to  the  judgment  debt- 
or in  a  large  sum  for  goods,  wares,  and 
uiercbandise,  and  in  the  sum  of  934,000  for 
real  estate.  With  these  allegations  were 
filed  interrogatories  to  the  garnishee,  in- 
quiring fully  into  the  transactions  be- 
tween the  garnishee  and  the  said  Jesus  M. 
Perea.  At  the  same  time  the  garnishee 
filed  his  answer,  admitting  that  he  had 
received  the  sheep,  but  denying  that  be 
bad  not  paid  tor  them,  and  denying  that 
he  received  them  for  the  purpose  alleged, 
and  denying  that  he  was  indebted  to  said 
Jesus  M.  Perea  in  any  sum.  By  his  an- 
swer to  the  interrogatories  he  showed 
that  on  the  29th  day  of  January,  1887, 
Jesus  M.  Perea  sold  and  transferred  to 
him  said  sheep  and  some  other  personal 
property,  and  a  considerable  amount  of 
real  estate,  the  consideration  thereof  be- 
ing the  assumption  and  payment  by 
Pedro  Perea  of  a  large  number  of  debts  of 
said  JesuH  M,  Perea,  aggregating  about 
$100,000,  a  considerable  portion  of  which 
bad  at  the  time  of  answering  been  actu- 
ally paid.  The  consideration  expressed  in 
the  written  transfers  of  said  property  was 
f60,000  for  the  personal  property  and 
f  34,000  for  the  real  estate.  Plaintiff  filed 
also  a  denial  of  the  truth  of  the  answer. 
Tbe  case  was  tried  upon  the  Issue  thus 
formed,  and  by  direction  of  the  court  tbe 
jury  returned  a  verdict  in  favor  of  tbe 
plaintiff  below,  and  a  Judgment  was  en- 
tered against  the  garnishee  for  ^5,604.70 
and  costs.  Tb«  defendant  made  a  motion 
for  a  new  trial,  which  was  denied.  The 
Judge  afterwards  refused  to  sign  a  bill  of 
exceptions,  on  the  ground  that  the  time 
for  tbe  presentation  of  the  same  bad  ex- 
pired, and  that  he  bad  no  power  to  do 
oo.  He  subsequently  did  sign  a  bill  certi- 
fying an  exception  to  bis  refusal  to  settle 
the  first  bill  tendered.  The  bill  signed 
contains  tbe  bill  which  the  judge  refused 
to  settle  and  the  amendments  proposed 
by  counsel  for  the  plaintiff  below. 

Catroo,  Knaebel  &  Clancy,  for  plaintiff 
In  error.  W.  B.  Childera,  for  defendant  in 
error. 

JLee,  J.,  (after  statinp:  the  facta  as 
above.)  This  was  a  garnishment  proceed- 
ing under  an  execution,  as  provided  for  by 
section  2159  of  the  Complied  Laws  of  the 
territory,  which  reads  as  follows:  "When 
any  execution  shall  be  placed  In  the  hands 
of  any  officer  for  collection  he  shall  call  up- 
on the  defendant  for  payment  thereof,  or 
to  show  him  sufficient  goods,  chattels, 
effects,  and  lands  whereof  the  same  may 
be  satisfied:  and  if  the  officer  fail  to  find 
property  sufficient  to  make  tbe  same  he 
shall  notify  all  persons  who  may  be  In- 
debted to  said  defendant  not  to  pay  said 
defendant,  but  to  appear  before  the  court 
out  of  which  said  execution  Issued,  and 
make  true  answers  on  oath  concerning  his 
indebtedness,  and  the  like  proceedings 
shall  be  had  as  in  cases  of  garnishees  sum- 
moned in  suits  orlginatin°;  by  attach- 
ments."  Tbis  section,  as  well  as  that  per- 


taining tn  attachment  proceedings,  was 
adopted  susbtantlally  from  the  8'':atutes 
of  tbe  state  of  Missouri  by  the  legislature 
of  the  territory,  and  it  is  a  well-recog. 
nized  principle  that  thereby  the  legisla- 
ture adopted  thejudiclalconstruction  that 
had  been  given  to  it  in  that  state  at  tbe 
time  of  its  adoption.  The  supreme  court 
of  the  United  States  says  that  this  Is  a  re- 
ceived canon  of  constructlou  fully  acqulf 
esced  in  by  that  court;  that,  where  En- 
glish statutes— such,  for  instance,  as  the 
statute  of  frauds  and  the  statutes  of  lim- 
itations—have  been  adopted  Into  our  own 
legislation,  the  known  and  settled  con- 
struction of  the  statutes  by  courts  of  law 
has  been  considered  as  silently  incorporat- 
ed Into  the  acts,  or  has  been  received  with 
all  the  weight  of  authority.  McDonald  v. 
Hovey,  110  C.  S.  619,  4  Sup.  Ct.  Rep.  142; 
Pennurk  v.  Dialogue,  2  Pet.  1.  In  Ala- 
bama it  was  held  that  the  legialature  in 
that  state  in  adopting  the  Code  must  be 
presumed  to  have  known  the  judicial  con- 
struction which  had  been  placed  upon  the 
former  statutes,  and  therefore  the  re-enact- 
ment in  the  Code  of  the  provisions  sul>- 
stantially  contained  In  former  statutes 
was  a  legislative  adoption  of  their  known 
judicial  construction.  Duramus  v.  Harri- 
son, 26  Ala.  32t>.  In  applying  this  rule  to 
the  statute  in  question,  we  must  presume 
that  it  was  adopted  by  the  legislature  in 
view  of  the  judicial  construction  it  had 
received  prior  to  Its  adoption  by  the  su- 
preme court  of  Missouri,  and  in  referring 
to  tbe  rulings  of  that  court  upon  the  stat- 
ute in  question  we  find,  in  Van  Winkle  v. 
McKee,  it  was  lield  "  that  a  deed  of  as- 
signment void  as  tu  creditors  did  not  cre- 
ate the  relation  of  debtor  and  creditor  be- 
tween the  grautor  in  the  assignment  and 
the  assignee.  The  validity  of  the  assign- 
ment cannot  be  tried  In  a  court  of  law 
upon  an  issue  made  between  a  judgment 
creditor  and  the  assignee  garnished  on  an 
execution  under  the  provisions  of  tbe  act 
in  question."  Van  Winkle  v.  McKee,  7 
Mo.435.  In  Lee  v. Tabor. 8  Mo.  233,  It  was 
held:  "In  a  proceedingof  garnishmentun- 
der  attachment  such  an  issue  could  be 
made  and  tried, " — but  in  referring  to  the 
case  nf  Van  Winkle  v.  McKee,  supra,  Mie 
court  said:  "That  case  arose  on  con- 
struction of  the  statute  giving  plaintiff  in 
execution  a  right  to  garnishee  the  debtors 
of  the  defendant.  The  reasoning  of  the 
court  in  that  case  would  certainly  ai^ply 
to  this;  and,  were  the  phraseology  of  the 
statute  concerning  attachments  as  circum- 
scribed as  that  in  relation  to  executions, 
we  would  feel  no  heslta  tion  in  pronouncing 
alike  judgment. "  Under  the  executloniaw 
a  garnishment  is  given  against  the  debtors 
of  thedefendantln  theexccutlon.  Thestat- 
ute  concerning  attachments  gives  an  origi* 
nal  writ  against  the  lands,  tenements, 
goods,  moneys,  effects,  and  credits  of  the 
debtor,  In  whosesoever  hands  they  may  be, 
and  directs  that  all  persons  shall  be  sum- 
moned as  garnishees  who  are  named  as 
such  in  the  writ,  and  such  others  as  the 
officer  shall  find  in  possession  of  moneys, 
goods,  or  effects  of  tbe  defendant;  but  no 
such  provisions  are  made  for  garnishment 
under  execution.  In  the  case  of  Wood  v. 
Edgar,  13  Mo.  451,  tbe  court  briefly,  yet 
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explicitly,  BetB  fortb  what  this  conrt  be- 
lieves to  be  the  correct  construction  of  the 
statute.  "Wood  had  recovered  judsrment 
atjainst  Collins  &  Workman  for  91,273,  and 
l^amiahed  Edgar.  Edgar  answered  that 
be  held  in  bis  hands  $1,U00,  in  American 
gold,  deposited  by  Collins  &  Workman,  to 
be  used  by  him  In  compounding  with  the 
creditors  of  Collins  &  Workman.  The 
court,  in  passing  upon  the  cajae,  snld: 
"  We  concur  in  this  casein  the  construction 
which  the  circuit  court  gave  to  the  sixth 
section  of  our  act  concerning  executions. 
We  do  not  understand  that  under  this 
section  a  person  having  possession  of  prop- 
erty of  the  defendant  in  the  execution 
can  be  garnished.  That  section  is  con- 
fined to  debtors  of  the  defendant,  and  in 
this  respect  is  more  limited  in  Its  opera- 
tion than  the  corresponding  section  of  the 
attachment  law.  No  necessity  is  per- 
ceived for  giving  this  statute  a  more  en- 
larged construction.  Gold  and  sliver  coin 
are  subject  to  be  seized  on  execution,  like 
any  other  property  not  exempted  by  law; 
and  the  same  vigilance  which  enables  the 
creditor  to  garnishee  the  person  in  whose 
possession  it  happens  to  be  found  would 
enable  him  to  levy  directly  upon  the  mon- 
ey. So.also.itcould  be  reached  byattach- 
ment.  It  the  case  in  other  respects  author- 
ized one.  If  the  garnishee  in  this  case  had 
been  the  depositary  of  a  horse  or  other 
chattel  than  the  gold  coin  belonging  to 
the  defendant.  It  could  hardly  admit  an 
argument  that  such  a  depositor  was  nut 
a  debtor  of  the  defendant  within  the 
meaning  of  the  act.  The  principle  is  not 
changed  by  the  fact  that  the  property  was 
current  gold  coin,  since  an  execution 
reaches  that  under  the  law.  The  only 
question,  is,  was  Edgar,  the  garnishee,  a 
debtor  of  Collins,  the  defendant?  He  had 
received  from  Collins  ^1,000  In  American 
gold,  with  directions  as  to  the  disposition 
of  It.  He  was  In  no  sense  a  debtor  to  Col- 
lins."  Nor  Is  a  factor  having  In  hie  pos- 
session goods  cuuslgned  for  sale  a  debtor, 
within  thcmeaningof  the  statute.  Pratte 
T.  Scott,  19  Mo.  625.  In  a  garnishment 
under  an  execution  it  was  held  by  the 
court:  "In  order  that  an  indebtedness 
may  be  liable  to  garnishment,  It  must  be 
shown  to  be  absolutely  due,  as  a  money 
demand  unaffected  by  Hens  or  prior  Incum- 
brance or  condition  of  contract."  Scales 
V.  Hotel  Co.,  37  Mo.  520;  Well  v.  Tyler,  38 
Mo.  545,  43  Mo.  581.  The  above  cases 
clearly  indicate  the  construction  that  waa 
given  by  the  supreme  court  of  that  state, 
and  their  rulings  upon  It  appear  to  have 
been  uniform,  until  the  statute  itself  was 
chnngud  by  legislation  on  adoption  of  the 
Code,  In  1855.  and,  outside  of  the  fact  that 
we  may  regard  them  authoritative  upon 
ue  under  the  rule  before  given,  we  do  not 
see  why  the  construction  they  put  upon  It 
should  not  be  accepted  by  us  as  the  cor- 
rect one.  This  kind  of  garnishment  is  a 
proceeding  relating  to  process.  It  is  one 
of  the  modes  pointed  out  by  the  statute 
by  which  an  execution  may  be  executed. 
It  Is  not  a  uew  suit,  but  an  incident  or 
auxiliary  of  the  judgment,  and  a  means  of 
obtaining  satisfaction  of  the  same  by 
reaching  the  defendant's  creditors.  Tins- 
ley  T.  Savage,  60  Mo.  141.    The  statute  is 


In  derogation  of  the  common  law,  and 
therefore  to  be  strictly  construed,  and  its 
provision  cannot  be  extended  by  construc- 
tion. Ford  V.  Dry-Dock  Co.,  50  Mich.  858, 
15  N.  W.  K«p.  509.  Tlie  only  authority  for 
the  proceeding  is  that  directly  conferre«l 
by  statute  which  In  terms  provides  that 
If  the  officer  fails  to  find  property  to  sat- 
isfy the  execution  he  shall  notify  persons 
Indebted  to  the  defendant  not  to  pay  said 
defendant,  but  to  appear  in  the  court  out 
of  which  the  execution  was  issued  and 
make  true  answers  concerning  the  indebt- 
edness. The  only  thing  he  is  to  answer  to 
is  indebtedness  to  the  execution  defend- 
ant. The  only  Issue  authorized  by  the 
statute  to  be  tried  Is  his  Indebtedness  to 
the  execution  defendant.  And  this  brings 
it  directly  under  the  general  rule  that  In 
garnishment  proceedings  recovery  can  be 
bad  only  upon  such  claims  as  the  princi- 
pal debtor  might  himself  enforce  by  ac- 
tion at  law  in  his  own  name.  Henry  v. 
Smith,  7  Ired.  348;  Webster  v.  Steele,  75  III. 
546;  May  V.Baker,  15  III.  90;  Swannv.Sum- 
mers,  19  W.  Va.  115;  Ho.vt  v.  Swift,  13  Vt. 
133;  Brigden  v.  Gill,  16  Mass.  523;  Hassle 
v.  Congregation,  35  Cnl.  383,  3SC;  Freem. 
Ex'ns.§102;  2  Wade,  Attachm.  §44S;  Good- 
de  V.  Barr,  64  Wis.  662,  26  N.  W.  Rep.  114; 
Adams  v.  Barrett,  2  N.  H.  875;  Piper  v. 
Piper,  Id.  439. 

The  record  shows  that  the  jury  returned 
the  following  verdict:  "We,  the  jury,  by 
the  direction  of  the  court,  find  that  the 
answer  of  the  garnishee  is  not  trtie,  and 
that  the  said  garnishee  has  property  in 
his  hands  belonging  to  the  defendant, 
Jesus  M.  Perea,  equal  to  the  amount  of 
and  sufficient  to  pay  the  plaintiff's  execu- 
tion." The  verdict  does  not  find  the  mat- 
terof  indebtedness— thereal  question  In  Is- 
sue— one  way  or  the  other,  and  la  not  a 
verdict  upon  the  Issues  authorized  by 
statute  or  made  by  the  pleadings;  and  iu 
such  cases,  says  the  supreme  court  of  thf 
United  States:  "The  rule  of  law  Is  precise 
upon  this  point.  A  verdict  is  bad  If  it 
varies  from  the  issue  In  a  substantial  mat- 
ter, or  if  it  find  only  a  part  of  that  which 
is  In  issue.  The  reason  of  the  rule  is  ob- 
vious. It  resnlts  from  the  nature  and  the 
end  of  the  pleadings.  Whether  the  Jury 
And  a  general  or  special  verdict,  it  is  their 
duty  to  decide  the  very  point  in  Issue; 
and,  although  thecourt  In  which  the  cause 
is  tried  may  give  form  to  a  general  find- 
ing, so  as  to  make  it  harmonize  with  the 
issue,  yet  If  it  appears  to  the  court  or  to 
the  appellate  court  that  the  finding  la 
different  from  the  issue,  or  is  confined  to  a 
part  only  of  the  issue,  no  Judgment  can  be 
rendered  on  the  verdict. "  In  this  case  the 
finding  Is  different  from  the  Issue,  and, 
though  In  the  nature  of  a  special  finding, 
does  not  find  the  fact  authorized  by  the 
statute  to  be  tried,  and  comes  directly 
within  the  rule  thus  laid  down  by  the  su- 
preme court.  Patterson  v.  D.  8., 2 Wheat. 
222. 

It  is  contended  that,  the  bill  of  excep- 
tions not  having  been  signed  and  settl^ 
b,y  the  judge,  we  are  to  presume  the  evi- 
dence sustains  the  findings  of  tbe  court, 
but  there  Is  evidence  in  the  record,  with- 
out reference  to  the  bill  of  exceptions,  thai 
we  must  consider,— that  Is,  tb«  answer  o! 
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the  garnishee,  which  la  to  be  taken  as  true 
until  (lenlRd,  and  MtandB  hh  evidence  for 
hlni  until  overcome  by  evidence  on  the  part 
of  the  plaintiff.  ThiH  proposition  Is  fully 
sustained  by  the  following;  authorities: 
Davis  V.  Knapp,  9  Mo.  857 ;  McEvoy  v. 
Lane,  Id.  48;  Quarles  v.  Porter,  12  Mo. 
70;  Stevens  v.  Gwuthiney,  »  Mo.  636.  lu 
Holton  V.  Railroad  Co.,  It  Is  held  that  the 
answer  of  a  garnishee  makes  a  prima  facie 
case  for  him,  and,  -whether  It  be  a  denial 
or  an  affirmation  of  new  matter,  it  roust 
stand  until  overthrown  by  evidence  on  the 
part  of  the  plaintiff.  Holton  r.  Railroad 
Co..  50  Mo.  151.  Therefore  the  facts  set 
forth  in  th<»  answer  of  the  garnishee  that 
he  was  not  Indebted  to  the  defendant,  that 
he  had  no  property  In  hiH  possension  be- 
longing to  him,  and  that  the  propert}'  in 
question  had  been  pm-chnsed  by  him  from 
the  defendant,  and  paid  for,  long  prior  to 
the  Issuing  and  service  of  the  notice  ot 
garnishee,  and  that  the  same  was  not 
done  for  the  purpose  of  defrauding  the 
creditors  of  the  defendant,  being  prima 
fncle  facts  In  evidence  on  behalf  of  the 
garnishee,  It  would  throw  the  burden  of 
overcoming  this  evidence  on  the  part  of 
the  plaintiff;  and  the  court,  in  taking  the 
case  from  the  jury  in  order  to  render  the 
judgment  he  did,  would  have  to  find  as  a 
matter  of  fact  that  the  answer  was  on- 
true,  and  that  the  transaction  was  fraud- 
ulent ;  that  there  was  property  In  the  pos- 
session of  the  garntshee  belonging  to  the 
exe<:ution  defendant;  that  it  was  subject 
to  execution  under  the  law,  and  that  its 
value  was  at  least  the  amount  of  thejudg- 
ment, — each  of  which  would  be  a  contri*- 
verted  question  of  fact  which  the  court  un- 
der the  ruling  of  the  supreme  court  of  the 
Unlte<l  States  is  bound  to  Hobmlt  to  the 
jury  under  proper  Instructions.  Barney 
V.  Schmelder.  9  Wall.  248;  Hodges  v. 
Enston,  106  U.  8.  408, 1  Sup.  Ct.  Rep.  807. 
It  is  also  contended  by  counsel  for  defend- 
ant in  error  that,  while  the  recourse  as  a 
general  rule  is  limited  by  the  extent  of  the 
garnishee's  liability  to  the  defendant's 
debtor,  this  is  not  true  where  the  gar- 
nishee is  In  possession  of  the  effects  of  the 
defendant  under  a  fraudulent  transfer 
from  the  latter.  That,  as  a  proposition 
of  law,  is  correct  it  thegamtsliment  was 
under  an  attachment  proceeding,  as  we 
have  before  noticed,  but  If  we  could  give 
the  proceeding  in  this  case  the  full  scope 
and  power  of  an  attachment  proceeding, 
OS  is  contended  for  on  half  of  the  defend- 
ants lu  error,  and  could  consider  the  ques- 
tion of  the  transfer  of  the  property  of  the 
defendant  to  the  garnishee  for  the  purpose 
of  defrauding,  hindering,  and  delaying  the 
creditors  of  the  defendant,  as  a  proper  Is- 
sue to  be  tried  and  determined  nuder  the 
procee<lings  la  this  case,  there  would  still 
remain  for  us  to  determine  theqnestion  as 
to  tne  power  and  authority  of  the  court 
In  taking  the  case  from  the  jury  and  di- 
recting a  verdict,  and  the  sntllclency  of 
the  verdict  to  authorleethe  judgment.  In 
the  supreme  court  of  the  United  States  It 
has  been  held:  "Where  matters  alleged 
to  have  been  fraudulent  are  being  Investi- 
gated In  a  court  of  law  it  Is  the  province 
of  the  jury  to  find  the  facts  under  the  In- 
•tructions  of  the  court."    (Jregg  v.Sayre, 


8  Pet.  252.  And  again  the  same  court 
says:  "It  would  seem  to  be  difficult  on 
principle  to  maintain  that  the  possession 
of  goods  sold  is  ptr  ae  fraud,  to  be  so  pro> 
nounced  by  the  court,  as  that  cuts  off  all 
explanation  ol  tlie  transaction  which  may 
have  been  entirely  unexceptionable.  If 
circumstances  at  law  muy  be  proven  to 
rebut  the  presumption  of  fraud,  the  case 
must  be  submitted  to  the  jury."  In  con- 
cluding the  opinion, says  Justice  McLea.n: 
"Few  questions  at  law  have  given  rise  to 
a  greater  conflict  of  authoritj'  than  the 
one  under  consideration.  But  for  many 
years  past  the  tendency  has  been  in  Eng- 
land and  the  United  States  to  consider  the 
question  of  fraud  a  fact  for  the  jury  under 
the  instructtono  of  the  court,  and  the 
weight  of  authority  seems  to  be  now  iu 
this  country  favorable  to  this  proposi- 
tion." Warner  v.  Norton,  20  How.  448. 
And  It  has  thus  been  held  In  some  of  the 
states  that  the  jury  must  be  permitted 
to  consider  and  draw  their  own  inferences 
from  badges  of  fraud,  and  thecourt  should 
not  interfere  to  formulate  conelualons  lor 
them.  Leasurw  v.  Ooburn,  57  Ind.  274; 
Herkelrath  v.  Stookey,  63  111.  486;  King  v. 
Hnssell,40Tex.l83:  Waite,  Fraud  Conv.  § 
226.  When  fraudulent  intent  is  not  ap- 
parent oo  the  face  of  the  deed,  it  is  a  ques- 
tion of  tact  for  the  jury,  and  the  court  has 
not  the  power  to  Infer  the  intent.  Thus 
the  question  of  fraudulent  Intent  is  almost 
uotfomily  submitted  to  a  jury,  and  it  is  re- 
garded as  an  error  for  the  court  to  inter- 
fere with  the  province  of  the  jury  in  this 
particular.  Id.  §  204.  Peck  v.  Crouse.  46 
Barb.  131;  Moiiteith  v.  Bax,  4  Neb.  171; 
Vance  v.  Phillips,  6  Hill,  4:t3:  Hobbs  v. 
Davis,  50  Ga.  214;  Murray  v.  Burtis,  15 
Wend.  214;  Plow  Co.  v.  Wing,  85  .N.  Y.  426; 
Van  Bibber  v.  Mathis,  .02  Tex.  409;  Win- 
chester v.  Charter.  102  Mass.  272;  Pelser  v. 
Peticoias,  ,50  Tex.  638;  Wessels  v.  Beeman, 
66  Mich.  343,  33  N.  W.  Rep.  510.  The  last 
case  cited  Is  directly  iu  point.  The  plain- 
tiff sued  defendants  for  alleged  unlawful 
conversion  of  certain  tobacco  and  un- 
stamped cigars  and  other  property  sdssed 
on  an  execution  at  the  suit  of  a  judgment 
creditor  of  bis  vendor,  which  sale  was  at- 
tacked as  fraudulent  In  fact  as  to  credit- 
ors, etc.  The  bill  of  exceptions,  Bot  being 
in  proper  form,  was  not  regarded  as  a 
part  ot  the  record,  or  read  or  considered, 
by  the  supreme  court;  but  the  circuit 
judge  charged  the  jury  as  follows:  "I 
think  the  sales  from  Aaron  Wessels  to 
Wm.  £.  Wessels  must  be  regarded  as  void 
under  all  the  testimony,  as  I  view  it. 
Gentlemen  ol  the  jury,  I  do  not  think  thn 
entry  upon  the  books  referred  to  by  coun- 
sel for  the  pialntm  affords  the  proof  she 
claims,  by  showing  that  the  United  States 
government  consented  to  the  sale  from 
Aaron  Wessels  to  William  VVcssels.  Tlie 
Bile,  as  shown  by  the  testimony  In  the 
case,  is  void,  and  the  plaintiffs  received  no 
title  thereby.  The  property  either  be- 
longed to  Aaron  Wessels  or  to  the  general 
government,  and  the  plaintiff  cannot 
maintain  this  action.  You  will  therefor* 
render  a  verdict  in  favor  of  the  defendant 
and  against  thei  plaintiff."  The'  supreme 
court  held  this  Instruction  to  be  error, 
and  says :    "  Whether  the  sale  from  Aaron 
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WeeeelB  to  William  E.  WeaaelH  was  fraud- 
ulent as  to  creditors  was  a  question  of 
fact,  and  should  have  been  submitted  to 
the  jury  nnderproperlustructtons. "  Coun- 
sel tor  the  deiendant  inmlated  that  the  sale 
was  void  as  a  matter  of  law,  because 
there  was  no  delivery,  and  the  sale  was 
not  followed  by  an  actual  and  continued 
change  of  poaseHSlon,  but  the  court  held 
that  delivery  and  possession  appeared, 
thouKh  Imperfectly,  as  a  controverted  ques- 
tion of  fact,  and  should  have  been  submit- 
ted to  the  jury,  and  that  a  new  trial  for 
that  reason  must  be  granted.  In  that 
case,  as  in  this,  the  evidence  was  not  in 
the  record,  yet  the  court  helo  that  the 
<)ueBtion  of  the  sale  from  Aaron  Wessels 
to  William  Weasels,  although  imperfectly, 
appeared  as  a  controverted  question  of 
fact,  tliat  should  have  been  submitted  to 
tlie  Jury.  In  this  case  the  same  question 
appears,  but  notlmperfectly.  The  answer 
of  the  garnishee  denle»  the  Indebtedness 
and  the  fraudulent  purchaseof  the  proper- 
ty, and  avers  that  the  same  was  pur- 
chased from  the  defendant  by  hint,  and 
fully  paid  for,  before  the  garnishment  pro- 
ceeding was  issued ;  and  this  answer  has 
the  effect  of  and  stands  as  evidence  on  his 
behalf  until  overcome  by  evidence  on  the 
part  of  the  plaintiff.  Therefore,  for  the 
purpose  of  this  question,  it  is  immaterial 
what  the  testimony  of  the  plaintiff  might 
have  been.  It  would  still  be  a  controvert- 
ed question  of  fact,  even  it  the  testimony 
on  the  part  of  the  plain  tifl  wasoverwhelra- 
ing,  and  showed  the  answer  of  the  gar- 
nishee to  be  untrue  in  every  particular;  It 
would  only  be  a  conflict  in  evidence,  and 
show  that  there  was  a  discrepancy  In  the 
testimony.  The  supreme  court  of  the 
United  States  In  Barney  v.  Schmeider,  9 
Wall.  253,  holds:  "  Where  there  la  any  dis- 
crepancy, however  slight,  the  court  must 
submit  the  mutter  to  which  it  relates  to 
the  jury,  because  it  is  their  province  to 
weigh  and  balance  the  testimony,  and  not 
the  court's. " 

In  endeavoring  to  apply  the  statute  in 
question  to  the  proceeding  and  verdict  in 
this  case,  it  becomes  very  apparent  that 
the  legislature  did  not  design  it  a  remedy 
to  try  the  right  of  property  under,  and  to 
determine  the  fraudulent  transfers  of  prop- 
erty between  the  parties.  How  is  the 
court  tn  determine  whether  the  judgment 
should  go  or  execution  should  issue 
against  the  garnishee  for  goods  and  chat- 
tels of  the  execution  defendant  claimed  in 
a  general  charge  to  be  in  his  possession  ? 
In  other  forms  of  actions  the  pleadings 
m«]<e  a  direct  issue  as  to  the  specific  prop- 
erty In  question.  In  a  proceeding  In  gar- 
nishment under  an  attachment  where  the 
right  of  thp  garnishee  is  protected  by  an 
indemnity  bond,  if  propertyls  found  In  his 
hands,  its  value  has  to  be  assessed  before 
judgment  can  be  given  against  the  gar- 
nishee; and  that  would  be  a  question  for 
the  jury,  and  they  would  have  to  make  a 
finding  upon  it  before  the  liability  of  the 
garnisliee  would  incur  in  this  case,  where 
the  record  contains  no  description  of  the 
property  by  which  it  is  capable  of  identifi- 
cation.   The  court  must  necessarily  be  in 


the  dark  as  to  what  property  the  gar- 
nishee would  be  chargeable  with;  and  the 
findings  in  this  case  do  not  throw  any 
light  on  the  question  whatever,  but  they 
do  show  how  inadequate  the  provisions 
of  the  statute  (to  give  the  construction 
contended  tor)  would  be  to  protect  the 
rights  of  parties  in  proceedings  under  it. 
In  Bethel  v.  Linn,  63  Mich.  464,  30  N.  W. 
Rep.  Si,  In  a  proceeding  which  the  legis- 
lature unquestionably  designed  for  the 
trial  of  issues  of  that  kind  the  same  ques- 
tion arose,  and  the  court,  in  order  to  sus- 
tain the  act,  says:  "It  is  the  duty  of  the 
court  to  sustain  the  law  and  preserve  the 
remedy  designed  by  the  legislature,  if  there 
appears  to  be  any  way  In  which  these 
statutes  can  be  carried  out  and  made 
effectual,  and  thinks  the  difficulty  can  be 
avoided  by  requiring  special  verdicts  to 
be  returned  by  the  Jury,  embodying  the 
property  in  the  garnishee's  hands  for 
which  they  adjudged  him  liable;  and  sug- 
gest the  following  questions  to  be  submit- 
ted to  the  jury  in  such  cases:  'What  prop- 
erty do  you  find  to  have  been  in  posses- 
sion or  under  the  control  of  the  defendant 
at  the  time  of  the  service  of  the  writ  of 
garnishment  upon  him  for  which,  under 
the  evidence  and  the  law  as  given  by  the 
court,  he  is  liable  as  garnishee?  What  do 
you  find  the  value  of  such  proijerty  to  be 
under  the  testimony  and  the  law  as  given 
to  you  by  the  court?*"  The  facts  which 
the  court  in  the  above  case  required  to  be 
specially  found  by  the  jury  in  order  to  give 
effect  to  the  statute  would  be  equally  ap- 
plicable in  this  case.  All  the  facts  wbicli 
thecoart  directed  the  jury  to  return  in  the 
case  under  consideration  might  have  been 
true,  and  yet  there  might  not  have  been 
any  liability  on  the  part  of  the  garnishee. 
He  mlijht  have  in  his  possession  property 
behmging  to  the  defendant,  and  yet  that 
property  might  be  mortgaged  to  its  full 
value,  or  it  may  have  come  into  his  pos- 
session by  accident,  or  without  his  knowl- 
edge or  consent.  In  either  event  the  fact 
found  would  be  true,  and  yet,  as  it  has 
often  been  held  under  such  circumstances, 
no  liability  would  attach  to  the  garnishee. 
There  may  have  been  evidence  from  which 
the  jury  could  have  found  indebtedness  on 
the  part  of  the  garnishee  to  the  defendant 
arising  from  a  fraudulent  transfer  of  prop- 
erty, but  they  did  not  find  it,  and  the 
court,  independently  of  the  verdict,  could 
not  find  it.  It  was  Impossible,  therefore, 
that  a  judgment  could  be  pronounced  fur 
the  plaiDtiH  upon  the  verdict  as  directed, 
and  the  court  could  not,  consistently  with 
the  constitutional  right  of  a  trial  by  jury, 
direct  the  jury  to  return  a  part  of  the 
tacts,  and  itself  determine  the  remainder, 
without  a  waiver  on  the  part  of  the  de- 
fendant of  a  verdict  by  a  Jury.  Hodges 
v.  Easton,  106  U.S.  408,  1  Sup.  Ct. Rep. 307. 
As  we  find  error  upon  the  face  of  the  rec- 
ord that  requires  us  to  grant  a  new  trial, 
we  do  not  consider  the  questlim  as  to  the 
bin  of  exceptions.  The  cause  is  reversed, 
and  remanded  for  a  new  trial. 

O'Bribn,  C.  J.,  and  i^rbus  and  McFir, 
J  J.,  concur. 
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Pryor  v.  Portsmouth  Cattle  Co.,  Lim- 
ited. 
(Supreme  Court  of  New  Mexico.   July  26, 1891.) 

BAI.B— ACCBMANCB— INSTBUOTIONS. 

1.  la  an  action  of  trover,  it  appeared  that 
three  years  prior  thereto  plaintifE  made  an  exec- 
utory contract  to  purchase  a  number  of  cattle  of 
a  certain  grade  and  quality.  Of  those  offered  to 
him,  he  accepted  118,  and  placed  his  brand  there- 
on, but  rejected  the  balance,  on  the  ground  that 
they  were  not  of  tne  required  grade,  placing  a 
different  brand  thereon,  and  turned  them  loose  on 
the  plains,  notifying  the  vendors  of  his  rejection 
thereof.  There  was  no  further  contract  or  ar^ 
rangement  between  them.  Two  years  later  de- 
fendant, having  purchased  from  the  original 
owners  all  their  cattle  except  those  rejected  by 
plaintiff,  shipped  away  a  portion  of  'he  latter 
withont  objection  from  plaintiff,  who  was  in  de- 
fendant's employ.  Afterwards  plaintiff  learned 
that  the  original  owners  had  charged  him  with 
the  value  of  the  rejected  cattle.  Plaintiff  testi- 
fied that  he  believed  that  defendant  had  pur- 
chased them  from  the  original  owners.  Held 
InsufBclent  to  establish  plaintiff's  ownership  of 
the  rejected  cattle. 

2.  Where  plaintiff  testified  that  he  did  not 
know  whether  the  brand  of  the  cattle  in  dispute 
had  been  recorded  or  not,  and  there  was  no  other 
evidence  in  regard  thereto,  an  instruction  that  a 
recorded  brand  was  a  mode  of  establishing  the 
ownership  of  property,  and  that  when  an  animal 
is  found  bearing  such  brand  the  law  provides  that 
from  that  prool  alone  the  jury  may  find  that  the 
animal  belongs  to  the  owner  of  the  brand,  and 
that  this  is  a  proper  mode  of  proving  the  owner- 
ship of  property  "where  all  these  facts  are  be- 
fore the  jury,"  is  misleading,  since  it  assumes 
that  the  brand  was  recorded. 

8.  An  instruction  that  a  verdict  and  judgment 
for  plaintiff  would  operate  to  transfer  all  his  ti- 
tle to  the  cattle  to  defendant  was  misleading,  and 
contained  an  incorrect  proposition  of  law,  since 
the  title  does  not  pass  till  satisfaction  of  such 
judgment. 

Appeal  from  district  court,  San  Miguel 
county ;  E.  V.  Lonq,  Judfce. 

Action  of  trover  by  David  C.  Prvor 
against  the  Portsmouth  Cattle  Company. 
Judgment  for  plaintiff.  Defendant  ap- 
peals.   Be  versed. 

frank  Springer,  for  appellant.  William 
Breeden,  M.  W.  Mill,  aud  E.  A.  Flske,  for 
appellee. 

O'Bbiew,  C.  J.  This  Is  an  action  in  tro- 
ver brought  by  the  appellee,  David  C.  Pry- 
or,  in  the  district  court  of  Colfax  county, 
to  recover  of  the  appellant,  the  Ports- 
mouth Cattle  Company,  the  sum  of  $9,000 
damages,  as  the  value  of  300  liead  of  cat- 
tle, alleged  to  bethe  property  of  the  plain- 
tiff, and  to  have  been  unlawfully  taken  by 
the  defendant  company,  and  converted 
to  its  use.  The  defendant  pleaded  the 
general  Issue.  The  cause  was  tried  to  a 
Jury,  at  the  April  term,  1886, of  the  district 
court  of  Colfax  county,  resulting  in  a  ver- 
dict In  favorof  the  plaintiff  for  13,000.  De- 
fendant thereupon  moved  for  a  new  trial 
upon  the  following  grounds:  That  the 
verdict  is  unsupported  by  the  evidence; 
that  it  is  contrary  to  the  weight  of  evi- 
dence; that  it  is  contrary  to  the  instruc- 
tions of  the  court;  that  it  Is  escesslve; 
that  there  was  no  proof  of  a  demand  or 
retasal  before  suit ;  that  the  court  erred 
in  admitting  upon  the  trial  certain  testi- 
mony over  defendant's  objections ;  that  it 
erred  in  refusing  to  give  certain  instruc- 
tions usked  by  defendant;  that  It  erred  In 


giving  certain  Instnictlons  excepted  to  by 
defendant;  and  lastly,  that  the  verdict  is 
against  both  the  law  and  the  facts.  And 
thereupon,  by  agreement  of  parties,  the 
venue  was  changed  to  San  Miguel  coun- 
ty, where  on  the  3d  of  December,  1886, 
the  motion  for  a  new  trial  was  overruled, 
and  ]udg:ment  entered  upon  the  verdict. 
A  bill  nf  exceptions  was  thereafter  settled 
and  signed,  and  defendant  took  hi8ai>peal 
from  such  judgment  to  this  court,  where 
the  same  has  since  Ijeen  pending.  The 
principal  facts  In  the  case  may  be  briefly 
stated  as  follows:  In  the  winter  of  1880, 
the  plaintiff,  David  C.  Pryor,  contracted 
with  the  Pryor  Bros.,  of  Colorado,  for 
the  purchase  of  four  or  five  hundred  head 
of  cattle  of  a  certain  grade  and  quality, 
to  be  delivered  to  him  on  iiis  range  in 
Colfax  and  Mora  counties,  N.  M.  In  the 
fall  of  1881,  Pryor  a-os.  drove  their  cattle 
from  Colorado  to  Mora  county.  In  tbie 
territory,  and  turned  them  loose  upon  the 
common  or  open  range.  That,  of  the 
number  so  driven  down,  400  head  were  seg- 
regated from  the  herd,  and  tendered  to 
plaintiff  In  accordance  with  his  contract. 
That  all  of  the  cattle  so  turned  over  to 
him  did  not  suit  him.  That  they  were 
not  such  as  he  had  agreed  to  purchase. 
That  in  consequence  he  only  accepted  118 
of  the  number,  which  he  branded  in  his  in- 
dividual brand,  the  "Comet,"  and  the  re- 
maining 282  head  he  put  Into  a  brand 
called  the  '*3P,"  thinking  and  determining 
that  thoy  should  go  back  to  the  Pryoi 
Bros.,  as  they  were  not  the  kind  of  cattle 
he  liked.  A  few  days  afterwards  he  wrote 
to  one  of  the  Pryor  Bros,  in  Colorado  that 
he  had  not  received  the  kind  of  cattle  that 
he  wanted.  Of  those  that  he  had  put  In- 
to the  8P  brand,  50  were  cows,  and  23? 
were  steers,  ranging  from  2  to  3  years  old. 
Plaintiff  at  this  time,  and  up  to  the  fall 
of  1882,  was  In  the  employment  of  Pryof 
Bros.  In  the  same  year  Pryor  Bros,  sold 
their  cattle  In  New  Mexico,  but  not  those 
bearing  the  3P  brand,  to  Underwood, 
Clark  &  Co.,  who  transferred  their  par- 
chase  to  the  defendant,  the  Portsmouth 
Cattle  Company.  In  September,  1888, 
plaintiff  was  employed  as  supervisor  or 
manager  of  their  cattle  by  the  defendant 
company.  In  the  month  of  October  fol- 
lowing, the  defendant  company  shipped, 
under  charge  of  plaintiff,  400  head  of  steers 
from  Raton,  In  Colfax  county,  to  Kansas 
City,  Mo.  This  shipment  was  consigned 
to  commission  men  In  the  name  and  for 
the  benefit  of  Pryor  Bros.,  it  being  part 
of  the  contract  between  them  and  Under- 
wood, Clark  &  Co.,  at  the  time  the  former 
sold  the  cattle  to  the  latter,  that  Pryor 
Bros,  were  to  market  the  beeves,  and  ap- 
ply the  proceeds  towards  the  payment  of 
notes  given  for  a  balance  due  on  the  pur- 
chase. In  this  shipment plalntlOsaw  from 
3.5  to  SO  or  60  steers  in  the  3P  brand.  He 
made  no  claim  at  that  time  to  any  one  for 
the  value  of  these  steers,  nor  did  he  assert 
any  claim  of  ownership.  For  the  first 
time,  in  the  fall  of  1884,  one  year  after  this 
consignment,  plaintiff  demanded  payment 
for  such  cattle  In  the  8P  brand  as  the  de- 
fendant company  had  usel  or  disposed  of, 
but  he  Is  not  certain  whether  heasked  pay 
for  aU  in  that  brand  on  the  range.    H1& 


Digitized  by  LjOOQ IC 


828 


PACIFIC  BEPOBTEB,VOL.27. 


(N.  M. 


reoBons  for  not  clatmlne  such  cattle  were 
that  he  thouRht  hiB  brothers  had  sold 
them,  and  ha  saysi  "I  wrote  to  lilm.  and 
he  never  paid  any  attention  to  It,  and  I 
wae  charged  with  the  cattle."  He  sup- 
posed, at  the  time,  that  his  brothers,  or 
one  of  Pryor  Bros.,  had  sold  them  to  Un- 
derwood, Clarfe  &  Co.  His  testimony  on 
this  very  Important  question  Is:  "Ques- 
tion. 8tat«  Tour  name  and  residence.  An- 
swer. My  name  is  David  Pryor,  and  I  live 
In  Colorado.  In  1880,  up  to  1883,  I  liave 
lived  In  this  county,  and  a  portion  ol  the 
time  in  San  Miguel  county.  In  1882  I 
worked  on  this  range,  In  this  county  and 
Mora  county.  In  the  fall  of  that  year 
I  received  from  my  brother—  He  brought 
one  hundred  head  of  cattle  from  Colorado 
to  New  Mexico ;  in  the  fall  of  1881.  It  was. 
I  received  four  hundred  head  of  cattle, 
which  as  mv  property  I  was  to  place  In 
my  Individual  brand.  Up  to  this  time  I 
hud  no  brand  in  Colfax  or  Mora  counties. 
These  cattle  which  my  brother  sent  me 
were  not  ihe  kind  of  cattle  In  the  bill  I 
liked,  or  he  agreed  to  let  me  hare.  So  I« 
branded  out  of  the  400  head  what  1  want- 
ed, in  my  individual  brand,  which  was  the 
Comst  2  Vs.  and  a  bar  directly  behind  it; 
V*B  pointing  towards  the  head,  on  Inside 
the  other,  and  the  bar  dli-ectly  behind  it; 
and  tlien  the  remainder  of  these  cattle, 
which  amounted  to  2H2  Iiead,  that  I  brand- 
ed, I  put  In  three  P's,  thinking  and  deter- 
mining that  they  should  go  back  to  Pry- 
or Bros.,  ns  they  were  not  the  kind  ot 
catlue  I  liked.  A  few  days  after  which 
time  I  wrote  to  one  of  m.v  brothers — the 
one  in  Colorado.  I  think— that  he  had  not 
sent  me  the  kind  ofcattlelliked.  Q.  Well, 
how  many  cattle  do  you  swear  wore  In 
thai  herd  in  Katon,  with  tlie  3P  brand  on 
them?  A.  I  think  1  can  swear  there  were 
thlrty-flve.  Q.  That  Is  as  near  asyoucan 
come  to  answering  the  question,  tslt?  A. 
Yes,  sir:  I  think  It  Is.  Q.  (By  a  Juror.) 
•Did  I  understand  you,  yon  never  sold  the 
3P  brand  at  all?  A.  Never  sold  any  8P 
brand.  Q.  What  has  become  of  them?  \. 
I  don't  know  Redirect  examination  by 
Mr.  Breeden:  Q.  Now,  Mr.  Pryor,  this 
last  answer  of  yours,  as  to  bow  many 
cattle  .you  saw— state  fully  about  tto 
number  of  cattle  you  shipped  up  there, — 
the  tliree  P  cattle.  A.  I  stated  in  the  first 
statement  that  I  could  swear  as  many  as 
tbirty-flve,  and  in  the  next  statement  I 
said  I  could  swear  there  was  thirty-flve. 
I  would  like  to  state,  that  being  my  prop- 
erty at  that  time,  or  should  have  been,  1 
noticed  them  closer  than  I  did  other  cat- 
tle. Q..  Is  that  all?  A.  There  was  some- 
thing else  I  omitted  to  state.  1  he  reasoii 
I  didn't  claim  those  cattle  was  because  I 
thought  m.v  brother  had  sold  them,  and  I 
wrote  to  liim,  and  he  n(sver  paid  any  at- 
tention to  It,  and  I  was  charged  with  the 
cattle.  Q.  (By  the  court.)  As  I  under- 
stand you,  you  supposedyourbrothcrhad 
sold  them.  A.  Yes,  sir.  Q.  And  when  yon 
came  to  settle  for  them,  the.v  had  been 
carried  into  your  account  with  them?  A. 
Yes,  sir.  Q.  (By  Mr.  Breeden.)  You  sup- 
poMed  that  .vour  brothers  had  sold  them 
with  Cither  cattl«  that  they  had  sold?  A. 
1  supposed  that  he  had  sold  them  to  TTn- 
derwood,  Clark  &  Co.    I  bad  very  IltUe 


dealings  with  my  brothers  for  two  or 
three  years.  I  didn't  see  them  only  for  a 
little  whUe  at  a  time.  I  had  never  seen 
the  bills  of  sale,  or  contracts  to  Under- 
wood, Clark  &  Co.  Q.  When  you  ascer- 
tained that  your  brothers  had  not  sold 
that  brand,  what  did  you  do?  A.  Why, 
I  called  on  Mr.  Holmes  for  a  settlement  In 
Kansas  City.  Q.  Why  did  you  call  on  Mr. 
Holmes?  A.  Because  I  knew  he  used 
some  of  the  cattle,  and  I  knew  that  they 
were  claiming  the  brand.  Q.  Did  you 
claim  that  Mr.  Holmes  got  them?  A.  No; 
but  the  Portsmouth  Cattle  Company, 
through  Mr.  Holmes.  Q.  Then  you  cadled 
on  Mr.  Holmes  as  the  manager  of  the 
Portsmouth  Cattle  Company?  A.  Yes, 
sir."  He  further  on  states  that  he  had 
never  had  a  bill  of  sale  for  the  3P  brand 
of  cattle,  and  never  called  on  Pryor  Bros, 
to  settle  with  him  for  the  price  of  tht 
cattle  as  sold  by  them,  for  the  simple  fact 
that  they  didn't  sell  them. 

The  foregoing  contains  all  of  the  sub- 
stantial proof  offered  as  to  the  conversion 
of  certain  cattle  in  the3Pbrand.  included  in 
the  shipment  from  Raton  to  Kansas  City 
in  the  fall  ol  1883,  as  well  as  the  principal 
parts  of  the  testimony  offered  in  support 
of  plaintiff's  ownership.  Without  further 
adverting  to  the  proceedings  on  the  trial, 
or  discussing  the  various  points  very  ably 
presented  by  counsel  in  their  respective 
briefs  as  to  the  several  acts  of  the  defend- 
ant company  in  reference  to  the  cattle  in 
controversy,  w«  must  determine  (rom  the 
evidence  whether  plaintiB  has  a  rightto 
bring  this  action  against  the  defendant 
If  he  had  not,  the  conduct  of  the  defend- 
ant in  the  premises  must  be  immaterial  to 
him,  and  that  must  determine  the  case  as 
far  as  his  rights  are  concerned.  Was  he, 
at  the  time  of  his  alleged  acts  of  conver- 
sion, the  owner  of  the  property?  He 
predicates  his  cause  of  action  uDon  his 
unqualified  ownership.  The  undisputed 
facts  upon  this  important  phase  of  the 
case  appear  to  us  simple  and  decisive.  In 
the  fall  of  1881  he  received,  in  accordance 
with  the  terms  of  an  understanding  or 
executory  contract  had  with  Pryor  Sx>s., 
of  Colorado,  4(X)  head  of  cattle.  He  ex- 
amined them,  accepted  only  118  of  the 
number,  and  put  them  in  his  own  record- 
ed brand,  the  "Comet"  The  remaining 
■  282  he  did  not  accept,  because  they  did  not 
suit  him;  were  not  such  as  he  had  bar- 
gained for;  did  not  put  them  in  the  Comet 
brand,  but  put  them  in  a  new  brand,  not 
his  own,  for  the  purpose  of  identification; 
turned  them  loose  upon  the  common 
range,  where  they  mingled  with  other 
animals  pasturing  thereon  belonging  to 
Pryor  Bros,  and  other  parties;  and  at 
once  notified  Pryor  Bros,  by  mail  of  his 
action  In  the  premises.  The  latter  paid 
no  attention  to  his  letter.  This  conduct 
on  the  part  of  the  plaintiff  shows  a  con- 
summated sale  of  the  number  of  cattle 
accepted,  if  the  vendors  acquiesced,  and 
as  unmistakably  shows  a  repudiation  of 
any  bargain  or  arrangement  preylousljr 
made  in  reference  to  the  282  head,  discard- 
ed by  plaintiff,  thns  relieving  himself  from 
ail  legal  liability  therefor,  whether  the 
vendors  acquiesced  or  not  in  plaintiff's 
act  of  repudiation.     Plain  tip,  then,  did 
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not  become  the  owner  ot  the  282  head ; 
did  not  accept,  nur  atrree  to  accept,  them 
at  the  time  ol  the  tender,  iu  the  fall  of 
1881.  The  evidence  failM  to  discloue  any 
other  dealluKB  or  tranaactlons  between 
him  and  the  Pryor  Bros,  in  respect  to 
these  cattle;  no  new  agreement;  no  fur- 
ther delivery;  no  other  acceptance;  In 
fact,  nothing  except  the  persistent  refusal  | 
of  plaintiff  to  recognize  the  282  head  as 
bis  own  antll  the  tall  of  1884,  when  he  dis- 
covered that  Pryor Bros,  had  him  charged 
with  the  400  head.  It  does  not  appear 
that  even  then  he  assented  to  the  propri- 
ety or  legality  of  such  charge,  that  he 
agreed  to  pay  it,  or  In  any  way  rendereff 
himself  liable  to  Pryor  Bros,  for  the  value 
ot  the  rejected  animals.  In  the  fall  of  1888 
plaintiff  was  an  employe  of  defendant, 
working  on  the  same  range;  assisted  in 
collecting  and  shipping  for  the  defendant 
abont  4U0  head  of  cattle  for  sale  to  the 
Kansas  City  market;  recognised  in  the 
naml>er  so  shipped  3.5,  50,  or  60,  in  the  3P 
brand,  a  part  of  the  282  rejected  by  him ; 
saw  them  sold  tor  more  than  $1 ,000 ;  never 
assertluK  any  claim  to  the  animals  or 
their  price  until  a  year  thereafter,  when 
he  found  that  Pryor  Bros,  had  him 
charged  with  all  the  cattle  sent  him  three 
years  before.  During  this  period  of  three 
years  he  had  believed,  must  have  believed, 
that  these  3P  brand  cattle  were  not  his, 
for  the  simple  reason  that  he  bad  never 
accepted  them.  Then ,  there  was  no  sale 
nt  these  animals  recognized  by  plaintiff 
during  this  period.  The  whole  tenor  of 
bis  conduct  is  in  line  with  that  theory. 
It  is  unreasonable,  if  not  absurd,  tu  sup- 
pose that  any  man  of  common  sense 
would  stand  silently  by,  and  even  assist 
the  perpetrators,  while  from  one  to  two 
thousand  dollars'  worth  of  his  property  is 
being  sold,  and  the  proceeds  taken  by 
others.  And  what  reason  does  he  give 
for  bis  strange  conduct?  He  thought  that 
Pryor  Bros,  had  sold  them  to  Underwood, 
Clark  &  Co.,  and  that  the  cattle  had  sub- 
sequently been  transferred  by  them  to  the 
defendant.  Would  be  think  this  if  he  re- 
garded himself  as  the  purchaser, — as  the 
owner  of  the  animals.  There  was  no  sale 
ot  the  400  head  in  the  fall  of  IS81,  unless 
both  parties  assented.  Plaintiff's  conduct 
shows  that  be  did  not  assent,  nnd  It  fur- 
ther shows  that  until  the  fall  of  1884  he 
believed  that  Pryor  Bros,  had  recognized 
the  legal  effects  of  such  dissent.  Aside 
from  this,  there  is  no  proof  o(  any  subse- 
quent consummated  sale  of  these  animals, 
nor  ot  any  ratification  of  prior  negotia- 
tion In  reference  thereto.  Hence  we  find 
that  at  the  time  of  the  alleged  conversion 
the  plaintiff  was  not  the  owner  ot  the 
property,  and  therefore  had  no  right  ot  re- 
covery, and  the  court  below  erred  in  re- 
fusing to  grant  defendant's  motion  for  a 
new  trial. 

Defendant  excepted  to  thrre  ot  the 
twelve  instractiouB  given  by  the  ctiurt  to 
the  jury.  The  first  one  had  especial  refer- 
ence to  the  provision  of  the  statute  regu- 
lating the  branding  of  animalfa.  and  de- 
claring the  legal  effect  thereof,  when  done 
Id  compliance  with  the  statute.  This  In- 
struction is  quite  lengthy,  and  we  can 
only  give  portions  of  It:  "Another  sec- 


tion provides  that  brands  may  be  record- 
ed in  the  county  where  the  owner  resides; 
so  that  a  party  having  an  established 
brand  may  have  it  recorded  either  in  the 
county  where  his  cattle  are  liable  to  stray 
and  range,  or  in  the  county  where  he  re- 
sides, or  ill  both ;  and,  when  It  Is  recorded 
under  the  provisions  I  have  called  your 
attention  to,  in  that  way  it  gives  him  a 
right  to  UKe  the  brand,  and  is  one  of  the 
modes  by  which  evidence  of  ownership  by 
brand  may  be  established.  Now,  these 
provisions  of  tbeCompUedLawsof  the  ter- 
ritory that  I  have  read  to  you  constitute 
a  statutory  mode  ot  raising  prima  facie 
evidence  as  to  the  ownership  ot  property, 
and  when  a  brand  has  been  recorded  un- 
der these  sections  that  1  have  read  to  you, 
and  In  the  manner  provided  in  these  sec- 
tions, and  that  has  been  proven  to  the 
sutlsfaction  of  the  Jury,  and  an  animal  is 
found  bearing  such  brand,  the  law  then 
steps  in,  upon  its  being  proven  that  the 
brand  has  been  so  adopted,  and  thus  re- 
corded by  any  particular  person,  and  that 
the  brand  is  on  an  animal,  and  provides 
that  from  that  proof  alone  the  Jury  are 
warranted  in  finding  that  animal  belongs 
to  the  brand  thus  recorded  and  which  It 
bears.  Now,  in  tills  territory,  that  is  one 
of  the  modes  by  which  the  ownership  ot 
propertymaybe  proven, and  It  is  a  proper 
mode,  where  all  these  facts  are  before  the 
Jury."  This  Instruction  is  raitileading.  It 
assumes  that  tlve  record  of  the  brand  may 
have  been  proved,  when  the  only  faot 
stated  in  that  connection  was  plaintiff's 
answer  that  he  did  not  know  whether  the 
3P  brand  had  been  recorded  or  not.  Such 
answer  neither  proves  nor  tends  to  prove 
the  record  of  the  brand.  The  rights  of 
the  parties  should  not  be  imperiled  by 
au  instruction  of  this  nature,  especially 
on  so  vital «  point  as  the  ownership  of 
the  property  in  question. 

Deleudantexceptedalso  to  the  following 
instruction ;  "  (7)  A  verdict  and  Judgment 
tor  the  plaintiff  in  this  case  would  operute 
to  transfer  to  the  defendant  the  plaintiff's 
title  in  and  tu  the  cattle  on  account  ot  the 
alleged  conversion  of  which  this  suit  Is 
brou);ht,  and  the  defendant  would  there- 
by be  entitled  to  hold  any  ot  said  cattle  as 
against  the  plaintiff,  and  as  against  the 
plaintiff  would  be  held  to  be  the  owner  ot 
the  same. "  This  la  plainly  erroneous,  and 
was  well  calculated  to  facilitate  tlie  la- 
bors of  the  Jury  in  finding  for  the  plain- 
tiff. "An  unsatisfied  Judgment  In  trover 
does  not  pass  the  property,  and  is  a  mere 
assessment  of  damages,  on  payment  of 
which  the  property  vesta  in  the  defend- 
ant. "  BenJ.  Sales,  p.  &i,  §  49.  As  there 
may  bo  a  new  trial  of  rhis  case,  it  is  not 
deemed  necessary  to  pass  upon  the  other 
errors  alleged  in  the  record.  The  judg- 
ment Is  reversed. 

McFiB,  LiKB,  and  Seeds,  JJ.,  concur. 


Union  Dkpot  &  Railroad  Co.  v.  Smitr. 

(.Supreme  Court  of  Colorado.    July  8, 1891.) 

False  Imprisonment —8pboial  Policeman— Mat- 
or'b  Power  to  Appoint— EiOKsgivB  Verdict. 
1.  Where  a  city  charter  provides  that  "the 
mnyormAy,    •   •   •   when  he  st^l  deem !(, 


when  he  stull  deem  It  sec- 
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essary  for  the  peace  of  the  city,  appoint  special 
policemen  for  a  specified  time,  sot  exceeding 
iwo  days,  without  the  approval  of  tte  city  coun- 
cil,"  one  appointed  by  the  mayor  as  special 
depot  policeman  for  an  indefinite  time  has  no 
authority,  after  the  expiration  of  two  days,  to 
make  arrests  for  a  violation  of  a  city  ordinance. 

2.  A  city  cannot  by  ordinance  confer  a  greater 
power  oppn  its  mayor  than  that  ^ven  by  charter. 

8.  When  one  in  the  employ  of  a  depot  com- 
pany arrested  another  for  a  supposed  violation 
of  an  ordinance,  and  the  company  seeks  to  justify 
the  arrest  upon  the  ground  that  he  was  a  duly- 
authorized  ufflcer,  the  fact  that  he  holds  a  com- 
mission from  the  mayor  is  not  conclusive,  but  it 
must  prove  that  there  «ras  an  appointment  as  re- 
quired by  law,  and  all  the  steps  taken  necessary 
thereto. 

4.  Where,  in  an  action  for  false  imprison- 
ment, there  has  been  a  verdict  of  $5,000,  which 
was  set  aside  as  excessive,  and  on  retrial  a  ver- 
dict of  t3,00U  is  rendered,  it  will  not  be  dis- 
turbed on  appeal  as  excessive. 

Bbed,  C,  dissenting. 

CommlsBionera'  decision.  Appeal  from 
superior  court  of  Denver;  Merrick  A. 
Rogers,  Judge. 

Action  by  Frank  W.  Smitb  agniuBt  the 
Union  Depot  &  Railroad  Company  to  re- 
cover damages  tor  false  imprisonment. 
Judgment  for  plaintiff.  Defendant  ap- 
peals.    Af&rmed. 

In  De<!eraber,1883,  while  assuming  to  ex- 
ercise police  autborit.v  within  the  depot 
groands  of  the  appellant  in  the  city  of 
Denver,  one  £.  H.  Rust  arrested  the  plain- 
tiff. Smith,  and  placed  him  in  confinement. 
At  this  time  Smith  was  In  the  employ  of 
Marrs  and  Middleton,  baggage  and  trans- 
fer men,  doing  business  in  that  city. 
Smith's  duties  required  him  to  meet  the 
Incoming  trains  of  the  various  roads  en- 
tering the  city,  and  solicit  from  the  pas- 
sengers the  transfer  both  of  the  people 
and  their  baggage  to  their  various  des- 
tinations in  the  city.  Whatever  work 
was  done  by  Smitb,  under  those  circum- 
stances, seems  to  have  been  done  on  the 
trains  before  tlieir  actual  arrival  at  the 
depot.  At  this  time  there  was  an  ordi- 
nance prohibiting  persons  from  soliciting 
the  carriage  of  pahsengpra  In  hacks  and 
busses,  unless  the  solicitor  was  possessed 
of  a  licenbe  Icisued  by  the  city.  There 
seems  to  have  been  a  controversy  between 
Marra  and  Middleton,  their  employes, 
and  the  depot  officers,  In  regard  to  their 
rights  in  this  particular.  Apparently  it 
had  been  the  custom  nf  the  agents  of  the 
transfer  company  to  show  the  passengers 
which  they  had  solicited  upon  the  trains 
to  the  various  carriages  and  busses  under 
their  direction.  This  seems  to  have  been 
assumed  by  the  hacknien,  who  might  bo 
termed  the  contending  parties,  a  viola- 
tion of  the  ordinance  concerning  solicita- 
tion. A  good  deal  of  feeling  had  aris- 
en In  the  matter  between  the  transfer 
company  and  its  employes  and  other 
persons  engaged  in  the  same  business. 
The  employes  of  the  transfer  company 
were  on  several  occasions  arrested  for  do- 
ing this  same  thing,  but  they  were  always 
discharged  on  the  hearing.  On  the  day 
in  question  Smith  met  the  incoming  train 
at  Petersburg,  and  sold  to  Miss  Warren, 
of  Colorado  Springs,  a  carriage  ticket. 
When  the  train  arrived  in  Denver,  Miss 
Warren   was  accompanied    by  a   gentle- 


man who  carried  her  baggage,  and  was 
escorted  towards  the  place  where  the  car- 
riages were  standing.  It  does  not  appear 
that  Smith  solicited  Miss  Warren  to  be- 
come his  passenger  within  the  depot 
grounds  subsequent  to  the  timeof  the  sale 
of  the  ticket  on  the  train.  Ae  the  parties 
approached  the  outside  of  the  depot. 
Smith  held  up  his  finger,  and  walked  to- 
wards the  carriage.  The  parties  followed 
him  to  the  conveyance,  were  shown  In, 
and  driven  off.  Rust  stood  In  the  arch- 
way of  the  depot,  and  saw  the  parties 
approach  the  carriage,  and  may  possibly 
have  seen  Smith  indicate  Its  locality. 
The  circumstances  occasioned  a  good  deal 
of  disturbance  among  the  hackmen, 
whereupon  Rust  intertered,  and  took 
Smith  into  custody.  The  appellant  con- 
tends that  Rust  was  acting  in  the  matter 
as  a  policeman,  by  virtue  of  a  commis- 
sion from  John  L.  Routt,  then  mayor  of 
Denver,  which  in  form  is  as  follows:  "To 
all  to  whom  these  presents  shall  come, 
greetins:  That  having  great  confidence 
in  the  ability  and  integrity  of  E.  H.  Rust, 
I,  John  L.  Routt,  mayor  of  Denver,  have 
and  do  by  those  presents  constitute  and 
appoint  him,  the  said  E.  H.  Rust,  of  the 
city  of  Denver,  to  the  office  of  special  po- 
lice at  the  depot,  without  pay  from  the 
city;  to  have  and  to  hold  said  office,  with 
Its  emoluments,  during  •  •  •.  In  wit- 
ness whereof,"  etc.  "Done  at  Denver  this 
26th  day  of  April,  1888.  JohxN  L.  Routt, 
Mayor."  In  1883  the  legislature  Issued  a 
special  charter  for  the  city  of  Denver, 
which  provided  for  the  creation  of  a  po- 
lice department,  and  conferred  upon  the 
mayor  authority  to  appoint  the  generaJ 
police  of  the  city,  with  the  concurrence  of 
the  common  council,  and  authority  to  ap- 
point special  police  under  certain  circum- 
stances. This  authority  is  found  In  sec- 
tion 8,  art.  5,  and  Is  as  follows :  " The  may- 
or may,  upon  any  emergency  or  riot,  pes- 
tilence or  Invasion,  or  at  any  time  when 
ht)  shall  deem  it  necessary  for  the  peace, 
good  order,  and  health  of  the  city,  ap- 
point special  policemen  for  a  specified 
time,  not  exceeding  two  days,  without 
the  approval  of  the  city  council. "  This 
was  the  only  provision  contained  in  the 
charter  giving  to  the  mayor  authority  to 
appoint  police,  except  with  the  concur- 
rence of  the  common  council,  and  the  on- 
ly provision  under  which  special  police 
could  be  appointed.  Some  ordinances  of 
the  city  were  introd  need  In  evidence  from 
which  a  more  enlarged  authority  might 
be  deduced,  but  there  was  nothing  in 
the  charter  which  warranted  the  ordi- 
nances. Before  Rust  received  his  commis- 
sion or  attempted  to  act  as  a  depot  police- 
man, be  had  been  hired  by  the  depot  com- 
pany. He  was  afterwards  paid  by  them, 
and  was  in  general  subject  to  their  or- 
ders, superintendence,  and  direction.  Ue 
wore  the  uniform  of  an  officer,  and  per- 
haps occasionally  received  orders  from 
the  chief  of  police  of  the  city,  and,  in  ac- 
cordance with  a  direction  which  he  re- 
ceived from  the  chief,  turned  over  whom- 
soever he  might  arrest  to  the  general  po- 
lice of  the  city,  who  afterwards  confined 
them,  if  need  be,  in  the  city  jail  But, 
notwithstanding  these  facts,  It  m&y  be 
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Bald  that  he'  was  under  the  control  aiid 
direction  of  the  depot  company  and  Ita 
Buperlutendent,  who  hired  and  dlarbarged 
men  who  acted  intblscapaclty.  When  the 
depot  waa  built,  a  cell  had  been  con- 
Btructed  in  the  basement  about  8  by  10 
feet  la  size.  It  had  no  outer  window, 
and  was  entered  from  the  engine-room, 
in  which  there  was  a  small  gaa-jet.  TbiB 
furnished  the  only  light,  and  it  reached 
the  cell  through  a  small  hole  cut  In  the 
door.  The  cell  was  empty,  save  for  some 
old  blankets.  Without  permitting  Smith 
to  turn  over  the  checks  which  he  had  col- 
lected on  the  train  to  any  of  his  co-em- 
ployes. Rust  took  him  down  to  this  cell. 
Incarcerated  him,  and  did  nothing  further 
concerning  it  except  to  notify  the  man  re- 
lieving him  that  he  wanted  Smith  turned 
over  to  the  city  policeman  when  he 
should  come  around.  Smith  remained  In 
the  cell  for  about  an  hour,  and  was  then, 
by  Rust's  successor,  turned  over  to  Price, 
one  of  the  regular  police  officers,  taken  up 
to  the  city  ]ail,  and  put  into  what  Ib 
termed  s  "bull-pen,"  which  is  an  unfur- 
nished cell,  about  6  feet  wide  and  15  feet 
long,  with  a  row  of  cells  on  either  aide. 
The  other  occupants  were  negroes  and 
drunken  men,  and  the  place  was  dirty  and 
noisome.  Here  Smith  stayed  until  mid- 
night, when  he  was  released  on  bail.  In 
the  morning  Rust  filed  a  complaint  before 
the  police  magistrate,  charging  Smith 
with  a  violation  of  the  ordinance  prohib- 
iting the  soliciting  ol  passengers  for  car- 
riages witboat  a  license.  Smith  was 
tried,  and  acquitted,  and  thereupon 
brought  this  suit  against  the  company 
to  recover  for  the  false  Imprisonmeut. 
The  case  has  been  tried  three  times.  The 
jury  disagreed  on  the  first  trial,  and  on 
the  second  rendered  a  verdict  for  Smith 
for  $5,000,  which  was  set  aside  by  the 
court  as  excessive.  The  Judgment  ap- 
pealed from  is  tor  $8,000,  which  was  the 
amount  ut  the  last  verdict. 

Teller  &  Oraboud,  for  appellants.  Pat- 
terson &  TbowHS,  for  appellee. 

BissELL,  C,  (after  stating  the  facts.) 
The  offense  for  which  the  arrest  was 
made  was  committed,  if  at  all,  by  the 
violation  of  a  municipal  ordinance.  To 
settle  the  rights  of  the  plaintiff,  and  deter- 
mine the  responsibilities  of  the  defendant, 
the  status  of  the  individual  who  made  the 
arrest  must  first  be  ascertained.  The 
radical  difference  between  the  powers  and 
duties  of  a  regularly  constituted  police 
officer  and  those  of  a  private  person  in  re- 
spect of  these  matters  make  the  inquiry 
fundamental  and  primary.  A  private  in- 
dividual could  never  take  a  person  Into 
custody  or  restrain  him  of  hia  liberty  be- 
cause of  the  commission  of  such  an  offense. 
It  was  only  in  emergencies,  and  because 
of  the  right  of  society  to  defend  itself 
against  sudden  assaults,  that  the  private 
person  might  act.  It  is  otherwise  with 
an  officer.  He  may  arrest  when  he  has 
reaaonable  grounds  to  suspect  that  a  fel- 
ony ha -i  been  committed,  and  justify  by 
proof  of  a  ground  which  the  law  deems 
reasonable.  The  defense  of  an  individual, 
however,  must  rest  upon  proof  both  of 
a  reasonable  ground  and  of  the  actual 


commission  of  the  felony.  This  has  been 
the  law  from  the  very  earliest  times.  1 
Hale,  P.  C.  587;  Beckwith  v.  Philby,  6 
Barn.  &  C.  63.");  Neal  v.  Joyner,  89  N.  C. 
287;  Rohan  v.  Sawin,  5  Gush.  281;  Bums 
V.  Erben,  40  N.  Y.  463.  This  rule  has  never 
been  extended  so  as  to  protect  the  officer 
in  case  of  an  arrest  for  misdemeanor,  ex- 
cept It  be  committed,  or  his  information 
concerning  it  be  acquired,  under  particular 
circumstances.  Cooley,  Torts,  p.  174,  and 
notes.  Wherever  the  right  of  a  police  offi- 
cer to  arrest  for  a  misdemeanor  has  been 
conceded,  it  has  not  been  held  to  include 
an  authority  broad  enough  to  embrace 
arrests  for  violations  of  municipal  ordi- 
nances. To  justify  the  arrest  by  an  offi- 
cer for  an  offense  of  this  description,  a 
statute  roust  be  found  clothing  the  officer 
with  the  right,  which  most  be  exercised 
onder  the  circumstances  designated  by 
the  enactment.  Doubts  hare  been  ex- 
pressed as  to  the  constitutionality  of  the 
legialation  upon  this  subject;  but  it  may 
now  be  said  to  be  fairly  well  settled  that 
an  ordinance  of  this  Bortwill  betaken  as  a 
ground  of  authority  to  the  policeman, 
where  jurisdiction  on  this  matter  is  ex- 
presHly  conferred  by  the  general  law  of  the 
state.  White  v.  Kent,  11  Ohio  St.  550; 
Pesterfield  v.  Vickers,  3  Cold.  205.  A  stat- 
ute upon  this  subject  has  been  enacted  in 
this  state,  and  doubtless  a  policeman 
would  be  authorized  to  make  an  arrest, 
lor  a  violation  of  a  municipal  ordinance, 
where  the  offense  was  committed  in  his 
presence. 

Such  being  the  law.  the  Importance  of 
the  preliminary  inquiry  as  to  Mr.  Rust's 
position  becomes  evident.  The  question 
is  disposed  of  in  two  ways.  In  the  first 
place,  it  is  practically  settled  by  the  verdict 
of  the  jury  to  whom  was  submitted  the 
question  whether  or  not  at  the  time  of  the 
arrest  Rust  was  acting  as  a  special  po- 
liceman under  and  by  virtue  of  tbe  com- 
mission and  appointment,  or  whether  he 
was  acting  as  a  representative  and  agent 
of  the  depot  company.  Upon  this  issue 
the  jury  found  directly  against  the  appel- 
lant, and  their  verdict  upon  this  subject 
may  well  be  accepted  as  conclusive  upon 
this  appeal.  The  evidence  clearly  tended 
to  show  that  at  this  time  Rust  was  in  the 
employ  of  tbe  depotcompany,  which  hired 
him  and  paid  him  his  wages,  and  that 
practically  he  was  under  their  orders, 
direction,  and  control.  While  it  may  be 
true  that,  in  Bome  minor  particulars,  he 
took  orders  from  the  chief  of  police  with 
reference  to  the  disposition  of  the  prison- 
ers, and  the  time  and  way  in  which  they 
should  be  turned  over  to  the  regular  ofli- 
cers.  In  general  he  was  under  the  direction 
and  control  of  the  superintendent  of  tbe 
depot  company,  to  whom  alone  he  looked 
tor  instructions,  and  whose  orders  be 
chiefiy  obeyed.  As  the  evidence  fully  jus- 
tifles  the  verdict,  the  court  would  not  feel 
at  liberty  to  disturb  the  findings  regard- 
less of  the  question  of  law  involved  in  the 
matter.  It  is  eqnallytrue  that,  as  a  matter 
of  law,  it  cannot  be  held  that  Rust  was  a 
policeman,  acting  as  such  at  the  time  of 
the  making  of  the  arrest.  Whatever  pow- 
er aa  a  police  officer  Kust  hud,  must  be 
taken  to  be  conferred  by  the  commission 
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whteh  was  Issued  to  him  by  tlie  mayor. 
This  warrant  would  nut  clothe  him  with 
the  authority  of  a  police  otflcer.  in  the  ab- 
Menee  of  power  In  the  mayor  to  make  the 
appointment;  nor  In  the  absence  of  this 
appointive  power  can  the  commission  be 
talcen  as  conclusive  evidence  of  bis  right 
to  assume  the  functions  with  which  it  ap- 
parently invests  him.  In  1883  the  legisla- 
ture Kranted  a  new  charter  to  the  city  of 
Denver,  wbici)  was  in  full  force  in  April, 
at  the  time  of  Huflt's  appointment.  The 
charter  provided  for  the  establisbment  of 
a  police  department,  and  defined  the  rights 
ot  the  mayor  iu  this  respect.  Article  5 
contains  whatever  there  is  in  the  charter 
upon  this  subject.  Its  various  sections 
contain  a  full  statement  of  the  requisites 
for  the  creation  and  organization  of  the 
police  force  of  the  city.  It  delegates  to 
the  mayor  whatever  of  authority  be  had 
-to  create  or  appoint  a  policeman,  special 
or  general.  A  casnal  examination  of  the 
charter  will  demonstrate  that  at  the  time 
tlie  mayor  issued  the  commission  to  Mr. 
Rust  he  had  no  power  to  appoint  a  special 
policeman,  except  under  certain  emergen- 
cies, and  for  certain  designated  purposes, 
find  for  a  certain  period  of  time. 

It  is  idle  to  contend  that  a  power  ot  ap- 
pointment may  be  looiced  for  In  the  ordi- 
nances adopted  by  the  city,  for  a  munici- 
pal government  would  be  powerless  to 
confer  upon  the  mayor  an  authority 
greater  than  that  expressed  in  the  charter. 
The  authority  of  a  municipal  government 
over  matters  of  this  description  is  always 
defined  by  the  statute,  and  circumscribed 
by  its  limitations.  In  this  casethe  charter 
confers  authority  solely  upon  the  mayor 
in  respect  of  this  matter,  and  it  must  be 
taken  that  as  to  It  the  municipal  govern- 
ment la  without  the  power  of  restriction 
or  extension,  for  nowhere  in  the  statute 
Is  this  power  expressly  granted  to  it.  The 
power  thus  conferred  upon  the  mayor  is 
evidently  nut  broad  enough  to  Include  the 
right  to  appoint  n  special  policeman  for 
an  indefinite  period,  wlthontconfirmatory 
action  on  the  part  of  the  council,  which 
mast  be  held  essential  to  the  continued  du- 
ration of  a  commission.  Under  these  cir- 
cumstances, the  defendant  company  failed 
to  make  the  proof  necessary  to  this  de- 
fense. When  they  undertook  to  defend 
that  which  was  plainly  established  to  be 
a  wrong,  committed  with  their  assent 
nnd  by  their  direction,  and  by  one  of  their 
duly-constituted  agents,  the  burden  was 
upon  them  to  show  that  the  individual 
thus  acting  was  protected  by  the  author- 
ity jiroduced  In  his  behalf.  It  is  evident 
that  the  defense  was  not  established,  be- 
cause the  mayor  who  Issued  the  commis- 
sion was  without  power  to  thus  commis- 
sion a  special  police  officer,  and  that 
Bust's  authority  under  the  commission 
eonid  not  continue  up  to  the  time  of  the 
arrest.  It  is  further  evident  that  there 
was  a  failure  of  proof  in  this  respect,  be- 
cause, wherever  there  is  a  limitation  upon 
the  power  of  an  official  who  attempts  to 
act,  the  evidence  of  bis  action  must  be 
presumed  to  be  only  of  an  act  done  sub- 
ject to  the  limitation  ;  and,  where  parties 
contend  that  the  appointment  was  con- 
firmed by  the  common  council,  whereby 


their  agent  became  a  general  police  ofiloer 
with  full  powers  as  such,  it  is  incumbent 
upon  them  to  make  proof  otthatmunlcipa'> 
action  which  is  essential  to  the  creation 
of  the  authority. 

It  Is  contended,  upon  argument,  that 
the  commission  was  conclusive  upon  ttie 
question  of  the  existence  of  tlie  authority 
which  It  apparently  delegated,  and  that 
it  must  he  presumed  to  have  been  Issued 
under  thotie  circumstances  which  are  es- 
sential to  the  exercise  of  the  power  of  ap- 
pointment, However  true  this  m8.v  be, 
and  however  applicable  it  may  be  under 
certain  circumstances,  it  cannot  be  con- 
ceded that  the  courts  are  without  the 
right  to  investigate  the  existence  and  ex- 
tent of  the  power  of  appointment  in  the 
executive  who  undertakes  to  exercise  it. 
The  authorities  which  hold  that  the  com- 
mission presupposes  the  regularity  of  all 
.procer<iings  antedating  it  proceeds  upon 
the  hypothesis  that  the  executive  tssaing 
the  commission  is  clotlied  with  the  power 
which  he  has  attempted  to  exercise. 
Wherever  the  statute  contains  an  express 
limitation  upon  the  power,  and  the  ap- 
pointment is  shown  to  be  within  the  pro- 
hibition expressed,  or  wherever  an  ap- 
pointment may  be  made  with  or  without 
a  limitation  of  time  for  its  duration,  the 
commission  cannot  be  taken  as  conclusive 
evidence,  either  of  the  legality  of  the  ap- 
pointment or  Ks  duration.  Tlie  conten- 
tion in  this  particular  might  easily  be  con- 
ceded, and  yet  It  be  held  that  It  is  incum- 
bent upon  the  defendant,  when  he  makes  a 
defense  by  commission  under  tiiese  circum- 
stances, to  make  proof  which  shall  show 
it  to  be  a  continuing  and  existent  author- 
ity. Rust  was  In  the  simple  position  ot 
an  agent  of  the  depot  company,  acting  in 
their  behalf  and  by  their  direction,  and 
without  such  police  authority  or  right  as 
is  csBKntial  to  a  successful  defense  In  an 
action  for  the  unauthorized  arrest.  That 
a  coriioration  is  responsible  for  a  wrong 
committed  by  their  agent,  acting  in  their 
behalf  and  under  their  authority,  is  well 
estublished,  and  the  reasons  supporting 
the  doctrine  need  not  be  expressed.  State 
V.  Railroad  Co.,  28N.  J.  Law,  369;  Railway 
Co.  v.  Harris,  122  U.  S.  697,  7  Sup.  Ut.  Rep. 
1286;  Krulevitz  y.  Bailroad  Co.,  143  Mass. 
228,  9  N.  E.  Rep.  613. 

It  is  insisted  that  the  verdict  Is  excess- 
ive, and  that  for  this  reason  the  Judg- 
ment should  not  be  permitted  to  stand. 
A  very  strong  orgnment  in  favor  of  this 
contention  is  based  upon  the  necessity 
which  exists  In  all  large  cities  to  control 
and  regulate  the  traffic  carried  on  at  its 
railroad  terminals.  The  right  of  corpora- 
tions in  control  of  depots  and  railroad 
terminals  to  make  rules  and  regulations 
tor  the  due  restraint  and  control  ot  the 
business  within  those  limits  must  be  con- 
ceded. The  immense  number  of  passen- 
gers andtheenormousamount  ot  baggage 
which  must  be  disposed  of,  the  outside 
aids  absolutely  essential  to  the  due 
transaction  and  proper  handling  of  this 
traffic,  necessitate  the  concession  that  the 
company  must  have  the  right  to  make 
such  rules  and  regulations  as  may,  by  ex- 
perience, be  found  essential  to  its  control, 
regulation,  and  safety.    The  absence  of 
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any  nece«aiity  for  the  coarse  pursued  in 
this  case  Ir  an  annwer  to  the  contention 
that  the  ufflrmance  ut  this  judgment  wUl 
result  in  the  abroj^atlon  of  ail  aatbority 
to  contrul  and  regulate  railroad  traffic  at 
such  pointH.  At  the  time  that  the  arrest 
was  uiude  there  was  no  attempted  Inter- 
ference with  either  the  property  of  the  cor- 
poration, the  privileges  of  the  officers  or 
absents,  or  the  lights  of  any  passeugera. 
Ho  far  as  the  cose  discloses,  If  the  carriage 
of  passengers  was  solicited  by  the  plain- 
tiff under  the  direction  of  the  Denver 
Transfer  Compaay.it  was  not  done  at  the 
depot,  hut  upon  the  train,  and  not  within 
the  limltR  of  the  inunlcipality.  The  right 
to  do  this  identical  thing  had  been  contln* 
nully  asserted  by  the  trauafer  company 
and  its  agents  whenever  it  was  denied  by 
those  who  i-epresented  the  depot  corpora- 
tion. Thedltfprence  ol  opinion  on  this  sub- 
ject hnd  resulted  in  numerous  aiTcsts,  and 
the  complaints  filed  against  the  persons, 
arrested  had  been  dismisHcd  as  often  as 
they  were  brought  to  a  hearing.  There 
was  nothing,  tltcu,  In  the  circamstances 
which  required  immediate  action  on  the 
pare  of  the  depot  authorities,  either  to 
save  the  passengers  from  annoyance  or  to 
protect  the  company  in  its  rights.  The 
nrjjrument  nh  inconveaientl  falls  to  the 
gruuiKl.  and  it  remains  to  determine 
whether  under  the  general  rules  covering 
this  class  of  cuses  the  verdict  should  he 
taken  ns  excessive.  The  situation  of  the 
controversy  seems  to  furnish  an  answer 
to  the  argument.  The  case  has  been  thrice 
tiied.  The  firnt  trial  resulted  in  n  disa- 
greement: the  other  two  trials  resulted 
in  a  verdict  for  the  plaintiff.  Tlie  first 
verdict  was  for  $5,000,  which  was  set 
aside,  and  tlie  case  again  submitted  to 
tile  jury,  which  assessed  the  damages  at 
f3.iH)0.  Whatever  may  be  the  personal 
judgment  of  this  tribunal  as  to  the  extent 
of  the  injury,  these  snccessive  verdicts 
ought  to  control  the  determination.  In- 
terest reiintblwai  ut  sit  Onls  Utiiiin.  It  is 
a  case  itecuiiarly  within  the  province  of  a 
jury.  Tlieir  right  to  assess  the  damages 
within  any  apparently  reasonable  limit 
ougiit  not  to  be  interfered  with.  An  ex- 
amination of  all  the  cases  upon  both  sides 
of  this  question  clearly  demonstrates  that 
there  is  no  uniform  rule  by  which  the 
amount  of  damages  can  be  measured. 
There  is  the  widest  diversity  of  opinion 
among  the  courts  as  to  the  judgments 
which  shall  be  allowed  to  stand.  The 
range  is  wider  probably  in  such  coses  than 
in  any  otlier.  Eichmond  v.  Rolievts,  1)8 
111.  47-';  Draper  v.  ]iaker,  61  Wis.  4.'i0,  21  N. 
W.  l{ei>.  527 ;  Railroad  Co.  v.  BIgelow.  68 
Oa.  2ia;  Railway  Co.  v.  Gilbert,  64  Tex. 
536. 

The  current  of  authority  will  not  sup- 
port the  contention  that  the  verdict  is  ex- 
cessive. It  was  a  most  unwarrantable  in- 
terference with  tlie  personal  liberty  of  a 
citiKen,  under  circuniHtances  indicating  an 
oppressive  use  even  of  a  supposed  authori- 
ty. The  law  would  have  been  as  well  vin- 
dicated, the  rights  of  the  public  conserved, 
and  the  corporation  protected  in  the 
transaction  of  its  business,  by  a  prosecu- 
tion in  the  regular  courts.  Under  these 
circumstances,  and  in  view  of  tlie  large 


dlscMtion  left  with  juries  as  to  the  dam- 
ages which  shall  be  allowed  in  cases  of 
this  description,  the  verdict  cannot  be  dis- 
turbed. These  considerations  dispose  of 
all  the  questions  that  require  discussion. 
Exceptions  were  talcen  to  rulings  upon 
the  admission  and  exclusion  of  testimony, 
and  to  some  of  the  instructions  which 
were  given  to  the  jury.  Under  the  princi- 
ples expressed  in  this  opinion,  these  objec* 
tlons  were  not  well  taken,  nor  are  they 
deemed  of  sufficient  general  importance  to 
necessitate  a  discussion  to  sustain  the  ac- 
tion of  the  trial  court  in  these  particulars. 
There  are  no  errors  apparent  which  will 
necessitate  a  reversal,  and  it  is  recom- 
mended that  the  judf^nent  be  confirmed. 

Richmond.  C,  concurring.  Berd,  C,  dis- 
senting. 

Per  Curiam.  We  have  decided  to  adopt 
the  conclusions  readied  by  the  Honorable 
Commissioner  futhe  foregoing  opinion  up- 
on such  matters  as  are  esscntlnl  to  sustain 
the  judgment  of  the  court  below.  While 
the  damages  are  unusually  large  for  such 
a  case,  we  do  not  feel  warranted  under  tlie 
circumstances  in  disturbing  the  judgment 
of  the  court  below  on  this  account.  Three 
different  juries  tried  the  case,  two  return- 
ing verdicts,  the  first  verdict  being  almost 
double  the  one  before  us.  It  is  only  when 
the  amount  of  the  damages  found  by  the 
jury  is  so  great  or  so  small  hs  to  clearly 
indicate  that  they  were  Influenced  by  pas- 
sion or  prejudice  that  courts  of  Inst  resort 
will  Interfere.  Some  deference  should  also 
be  paid  to  the  action  of  the  trial  judge, 
who  hears  the  testimony  of  the  living  wit- 
nesses. The  weight  of  his  opinion  sup- 
porting that  of  the  Jury  is  an  additional 
reason  for  not  interfering  upon  appeal. 
It  has  been  suld  that  in  such  cases  the 
wrong  must  be  verj'  gross  and  the  dam- 
ages enormous  for  the  court  of  review  to 
interpose. 

Tlie  judgment  of  the  court  below  is  af- 
firmed. 


GoNDKR  V.  Miller.    (No.  1,33S.) 
(Supreme  Court  of  Nevada.    July  87,  ISttl. ) 

Ejectment— Prima  Pacib  Casi— Ixclosiko  Pub- 
lic Laitds. 
In  an  action  of  ejectment  to  recover  a  tract 
of  unsurveyed  governmont  land,  evidence  tend- 
ing to  prove  prior  posse.H8ion  and  an  ouster  estab- 
lisbes  a  prima  fiicle  case,  and  a  nonsuit  will  not 
be  granted  on  the  grouod  that  plaintiff's  posses- 
sion was  unlawful,  under  Act  Cong.  Feb.  25, 
1SS.>,  declaring  that  the  Inclosure  of  public  lands 
to  which  the  person  making  the  Inclosure  has  no 
claim  or  color  of  title  or  asserted  right,  made  in 
good  faith,  with  a  view  to  entry  under  the  land 
laws  of  the  United  States,  or  any  inclosing  of 
such  lands  whereby  others  are  prevented  from 
settling  thereon  under  the  land  laws  of  the 
United  States,  is  illegal,  there  being  no  evidence 
that  defendant's  rights  were  better  than  plain- 
tiff's. 

Appeal  from  district  court.  White  Pine 
county;  Thomas  H.  Wklls,  Judge.  Ac- 
tion of  ejectment  by  D.  A.  Gonder  against 
H .  L.  Miller.  Defendants  motion  for  non- 
sultgranted.    Plaintiff  appeals.   Beversed. 

Rives  &  Judge,  for  appellant.  Frnak 
X.  Murphy  and  Thomas  Wren,  for  re- 
spondent. 
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Belknap,  C.  J.  This  is  an  action  of 
ejectment  tor  the  recovery  of  the  posses- 
sion of  a  tract  of  nnsurveyed  government 
land  contalninj;  about  40  acres.  Plaintiff 
introduced  testimony  tending  to  prove 
prior  possession  of  the  demanded  prem- 
ises, and  an  ouster,  and  rested  his  case. 
No  evidence  was  introduced  tending  to 
show  the  nature  of  defendant's  claim.  A 
motion  for  nonsuit  was  granted,  upon  the 
ground  that  plaintiff  had  not  acquired, 
nor  shown  any  intention  of  acquiring,  the 
government  title  to  the  land.  In  support 
of  the  ruling,  respondent  relies  upon  the 
provisions  of  an  act  of  congress  entitled 
"An  act  to  prevent  the  unlawful  occupan- 
cy of  pobllc  lands, "  approved  February 
23,  18S5,  (23St.  at  Large,  321.)  The  pro- 
visions of  the  act  upon  which  reliance  is 
placed  are  those  which  declare  that  the 
IncloBure  of  any  portion  of  the  public  do- 
main to  which  the  person  making  the  In- 
closure  has  no  claim  or  color  of  title  or  as- 
serted right,  made  in  good  faith,  with  a 
view  to  entry  under  the  land  laws  of  the 
United  States,  or  any  fencing  or  inclosing 
of  such  lands  whereby  others  are  prevent- 
ed from  settling  thereon  under  the  public 
land  laws  of  the  United  States,  is  unlaw- 
ful. Prior  to  the  adoption  of  this  statute, 
the  supreme  court  of  the  United  States  in 
Atherton  v.  Fowler,  96  U.  S.  51.3,  and  other 
cases,  had  held  that  a  pre-emption  right 
to  public  land  could  not  be  initiated  by  in- 
trusion upon  the  possession  of  another. 
In  that  case  the  court  said :  "  It  is  not  to 
be  presumed  that  congress  intended,  in 
the  remote  regions  wliere  these  settle- 
ments are  made,  to  Invite  forcible  Inva- 
sion of  the  premises  ot another, in  order  to 
confer  the  gratuitous  right  of  preference  ot 
purchase  on  the  Invaders.  In  the  parts  ot 
the  country  where  these  pre-emptions  are 
usually  made,  the  protection  of  the  law 
to  rights  of  persons  and  property  is  gen- 
erally but  Imperfect  under  the  best  ot  cir- 
cumstances. It  cannot,  therefore,  be  be- 
lieved, without  the  strongest  evidence, 
that  congress  has  extended  a  standing  in- 
vitation to  the  strong,  the  daring,  and 
the  unscrupulous  to  dispossess  by  force  the 
weak  and  the  tried  from  actual  Improve- 
ments on  the  public  land,  in  order  that 
the  Intentional  trespasser  may  secure  by 
these  means  the  preferred  right  to  bny  the 
land  when  it  conies  into  market."  Pages 
616,  517.  Advantage  was  taken  ot  this 
ruling  to  fence  large  bodies  of  public  land 
by  persons  having  no  claim  of  right  there- 
to, to  the  exclusion  ol  persons  desiring  to 
make  bona  Bde  settlements  thereon.  To 
protect  actual  settlers  in  good  faith 
against  this  wrongful  Interference,  con- 
gress declared  the  acts  prohibited  by  the 
statute  misdemeanors,  punishable  by  fine 
and  Imprisonment,  and  authorized  the 
president  to  employ  force  to  remove  and 
destroy  the  Inclosures.  The  act  does  not, 
however,  in  terms  permit  a  private  person 
to  dispossess  the  occupant  of  an  unlawful 
inclosure,  and  the  reasons  given  in  Ather- 
ton V.  Fowler  refute  such  a  constrnction. 
The  case  of  Laurendeau  v.  Fugelli  (decid- 
«d  by  the  supreme  court  of  Washinston 
Territory  in  the  year  1H89)  is  directly  in 
point.  In  that  case  the  plaintiff  held 
by   possession    only.     Defendant,  whom 


the  court  presumed  to  be  a  pre-emptor, 
broke  down  a  portion  ot  plaintiff's  fence, 
entered  upon  and  took  possession  of  th» 
land.  It  was  claimed  that  plaintiff  waH 
within  the  prohibitions  of  the  act  of  con- 
gress forbidding  the  fencing  of  public  lands, 
and  therefore  defendant  could  lawfully  en- 
ter. Cpon  this  point  the  court  said:  "To 
Invoke  the  act  of  1885  as  a  license  to  op- 
posing claimants,  pre-emptors,  and  the 
like,  of  a  law  unto  themselves  that  either 
may  break  down  the  inclosure  of  the  other 
and  lawfully  enter,  is  to  use  a  rule  made 
for  desperate  cases,  requiring  desperate 
remedy,  and  in  itself  exceptional ;  to  over- 
turn the  law ;  to  bring  chaos  Instead  of 
social  order;  to  make  the  court  a  nseless 
formality,  and  the  law  an  object  of  con- 
tempt. "  21  Pac.  Rep. 30.  It  Is  unnecessary 
for  us  to  go  to  the  full  extent  of  the  Wash- 
ington case,  for  the  reason  that  in  the  case 
at  bar  no  evidence  was  introduced  touch- 
ing defendant's  claim,  and,  for  aught  that 
appears,  be  may  have  bad  no  better  right 
than  the  plalntlR.  Upon  the  facts,  we 
consider  that  plaintiff  established  npriuiH 
facte  case,  and  that  the  nonsuit  ought  not 
to  have  been  granted.  The  judgment  of 
the  district  court  is  reversed,  and  cause  re- 
manded. 


McDermott  v.  MuBPHY  et  al. 

(Supreme  Court  of  Montana.    Aug.  10, 1891.) 

Shbbiffs  —  Custodian  of  Atta.cred  Pbopsbtt — 
Recoveri'. 

1.  Where  a  sheriff,  at  the  lequest  of  an  at- 
taching creditor's  attorneys,  employed  a  custo- 
dian for  the  goods  attached,  the  fact  that  the  at- 
taching creditor  paid  several  hundred  dollars  as 
compensation  to  the  custodian  raises  tbe  pre- 
sumption that  be  authorized  such  employment, 
and  the  sheriff  can  recover  the  balance  of  the 
compensation  paid  tbe  custodian. 

a.  The  sheriff  can  recover  the  costs  of  em- 
ploying such  custodian,  though  he  did  not  rendec 
a  bill  therefor  before  the  rendition  of  a  Judg- 
ment in  favor  of  the  attaching  creditor;  and  the 
fact  that,  some  time  after  the  employment  of  the 
custodian,  he  refused  to  substitute  for  him  an- 
other, emnloyed  and  offered  by  the  attaching 
creditor,  is  immaterial,  since,  being  responsible 
for  the  goods,  he  has  a  right  to  choose  a  custo- 
dian therefor. 

Appeal  from  district  court,  Jefferson 
county;  Thomas  J.  Galbkaith,  Judge. 

Action  by  John  McDermott  against  John 
L.  Murphy  and  another  to  recover  sher- 
iff's lees.  Judgment  for  plaintiH.  Defend- 
ants appeal.    Affirmed. 

Tnole  «fe  Wallace,  for  appellants.  Co  wao 
&  Pitrker,  tor  respondent. 

Blakis,  C.  J.  This  action  was  tried  by 
the  court  without  a  jury,  and  the  find- 
ings of  facts  were,  in  substance,  as  follows : 
The  respondent  was  the  sheriff  of  Jefferson 
county,  territory  of  Montana,  during 
the  years  1885  and  1886.  Two  writs  of  at- 
tachment issued  Octoberlo,  1885,  out  of  the 
district  court  of  Lewis  and  Clarke  county. 
In  two  actions,  then  commenced,  respect- 
ively, by  the  said  appellants,  as  the  plain- 
tiffs, against  the  McGregor  Mining  Com- 
pany, and  were  forwarded  by  mail  to  the 
respondent  by  their  attorneys,  with  di- 
rections to  this  officer  to  levy  upon  and 
attach  all  the  real  and  personal  property 
of  said  company  in  said  Jefferson  county. 
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By  these  writs  the  sheriff  wascommatided 
to  attach  and  safely  keep  all  of  such  prop- 
erty, in  one  case  to  answer  the  sum  of  f4,- 
806.99  and  costs,  and  in  the  other  to  an- 
swer the  sum  of  $2,807  and  coatH.  The  re- 
spondent returned  October  27,  1885,  to  the 
district  court  of  Lewis  and  Clarice  county 
said  writs  of  attachment,  whereon  he  cer- 
tified that  certain  property  liad  been  levied 
upon,  and  that  the  amount  of  his  fees  un- 
der each  writ  was  $<t0.4u.  Thereepondent 
hired  October  19,  1885,  Edward  Weiraer, 
at  the  request  of  the  attorneys  of  the  ap- 
pellants, and  placed  hiin  as  custodian  iu 
charge  of  the  attached  property,  and 
agreed  to  pay  him  for  his  services  at  the 
rate  of  four  dollars  per  day.  The  appel- 
lants and  their  attorneys  were  "awaro 
from  the  start  of  Weimer's  said  employ- 
ment, and  of  bis  acting  thereunder, "  a  pe- 
riod of  465  days.  The  respondent,  prior  to 
December  5,  1885,  notified  the  parties  of 
the  charge  for  the  custodian,  and  request- 
ed payment  thereof;  but  the  appellants 
werp  dissatisfied  therewith,  and  sent,  De- 
cember 10, 1885,  one  Taylor,  asthciragent, 
to  take  possession  of  the  property.  The 
i-espondent  refusc<l  to  relinquish  the  cus- 
tody thereof,  and  was  informed  in  Febru- 
ary, 1886,  by  said  attorneys  that  this  mat- 
ter "would  have  to  besettled  upon  the  tax- 
ation of  costs  in  tiie  attachment  suits 
when  the judjiraent  was  rendered;  when, 
upon  presentation  of  his  claim,  the  court 
would  determine  what  keeper's  fees  be 
was  entitled  to  charge.  •  •  •  Upon 
the  proper  order  of  plaintiff,  McDermott, 
drawing  on  the  defendants  herein,  and  the 
plaintiffs  in  said  attachuientsuits,  the  said 
defendants  on  the  1st  day  of  July,  1886, 
paid  to  said  Weimer,  upon  his  claim  for 
services,  the  sum  of  f200;  and  upon  the 
22d  day  of  August,  1886,  the  further  sum 
of  f  100;  and  that  they  thereafter  refused 
to  farther  pay  any  of  said  claim.  *'  Judg- 
ment was  entered  December  7, 1886,  in  each 
of  said  suits,  in  favor  of  the  respective  ap- 
pellants, and  against  said  company,  for 
said  sums  and  costs.  No  claim  of  fees  or 
costs  for  the  expense  of  the  custodian  was 
filed  by  the  i-espondent  until  he  leai-ned 
through  the  newspapers  of  the  entry  of 
the  Judgments,  when  he  sent  by  letter, 
postage  prepaid,  a  copy  of  his  bill  there- 
for to  the  clerk  of  the  district  court  of 
Lewis  and  Clarke  county,  and  also  each  of 
the  appellants.  The  costs  which  were 
taxed  did  not  include  any  part  of  the 
amount  in  controversy.  The  following 
were  the  conclusions  of  law:  "(1)  That 
considering  the  nature  and  character  of 
the  property  attached,  to-wit,  among 
other  things,  machinery  and  fixtures,  it 
was  necessary  and  proper  for  the  sheriff, 
to-wit,  the  plaintiff,  to  employ  Weimer, 
or  some  other  proper  custodian,  to  take 
care  and  protect  said  property.  (2)  That 
the  amount  agreed  to  be  paid  said  Wei- 
mer for  his  services  per  day  is  reasonable. 
(8)  That  the  plaintiff  has  sent  by  mall, 
postage  prepaid,  to  the  clerk  of  the  prop- 
er court  of  Lewis  and  Clarke  county,  and 
to  the  defendants,  a  statement  of  said 
claim  for  Weimer's  services;  *  •  .*  that 
said  statement  was  received  by  said  clerk, 


and  also  by  said  plaintiffs;  and  that,  un- 
explained, it  was  the  duty  of  the  plaintiffs' 
attorneys  to  have  filed  said  statement 
with  said  clerk  in  due  form,  In  order  that 
the  proper  court  might  take  pro jjer  action 
thereon.  (4)  That  said  attorneys,  as  a 
matter  of  law,  had  full  power  and  author- 
ity to  bind  said  clIentH,  to-wit.  Murphy 
and  Clarke,  by  their  said  action,  touching 
the  employment  by  this  plaintiff  of  said 
Weimer  as  custodian."  .Tudgraent  was 
entered  Ihereon  for  the  respondent.  This 
appeal  has  been  taken  from  the  order 
overruling  the  motion  for  a  new  trial. 
We  are  satisfied  from  an  examination  of 
the  evidence  that  the  findings  of  the  facts 
should  not  be  disturbed,  and  it  is  our 
province  to  draw  the  legal  deductions. 

The  appellants  deny  th(>  authority  of  an 
attorney,  by  virtue  of  his  employment,  to 
bind  his  clients  for  the  payment  of  the 
services  of  said  Weimer  as  tlie  custodian. 
The  respondent  asserts  that  this  is  like  any 
other  case  of  aeency,  and  that  the  acts  of 
the  attorney,  which  are  unauthorized, 
can  be  ratified  by  the  principal.  It  is 
shown  by  the  findings  that  the  appellants 
knew  '•from  the  start"  of  the  employ- 
ment of  Weimer,  and  made  partial  com- 
pensation therefor,  and  a  discussion  of 
these  points  is  rendered  useless.  We  shall 
deal  with  the  action  as  if  it  were  based 
npon  an  agreement  which  had  been  made 
by  the  appellants  and  respondent.  It  has 
been  stated  that  the  services  of  Weimer 
were  neceB8ar.T  for  the  protection  of  the 
attached  property;  that  the  amount 
which  was  paid  for  the  same  by  the  re- 
spondent was  reasonable;  and  that  a 
statement  of  the  costs  and  fees  embracing 
this  item  should  have  been  filed  by  the 
appellants  in  the  proper  court  for  taxa- 
tion. 

The  sole  question  is  whether,  under  the 
statutes  prescribing  the  duties  and  fees 
of  sheriffs,  which  were  In  force  during  the 
aforesaid  times,  this  action  Is  prohibited. 
Our  attention  has  not  been  directed  to 
any  law  of  this  nature.  The  respondent 
was  liable  for  the  preservation  of  the  prop- 
erty, and  had  the  power  to  appoint  his 
agents,  and  could  lawfully  reject  Taylor 
as  a  custodian.  The  appellants  by  this 
conduct  recognized  the  necessity  for  the 
services  of  Weimer  or  some  person  in  this 
respect.  The  respondent  did  not  live  in 
the  county  in  which  the  Judgments  were 
entered  against  said  company,  and  had  no 
opportunity  to  be  heard  in  relation  to 
this  i^ompensation  In  the  district  court  of 
Lewis  and  Clarke  county.  It  was  not  his 
fault  that  the  promise  of  the  attorneys 
for  the  appellants  tor  tbesettlement  of  this 
controversy  at  the  time  of  the  entry  of 
the  said  Judgments  was  not  fulfilled.  The 
authorities  are  ontrolled  by  statutes  to 
such  an  extent  that  we  derive  from  them 
slight  aid,  and  content  ourselves  with 
these  references:  Crock.  Sher.  (2d  Ed.)  § 
824;  Smith,  Sher.  pp.  524-526;  Mechem, 
Pub.  Off.  §  889.  It  is  therefore  ordered 
and  adjudged  that  the  Judgment  be  af- 
firmed. 

Harwoou  and  Ds  Witt,  J  J.,  cone  ar. 

T  ... 
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{Supreme  Court  cf  Montana.    Aug.  10,  IW.) 

Contempt — Cbktiobaki — Bcpreme  Court. 

1.  Const.  Mont,  art  8,  %  8,  provides  that  the 
supreme  court  snail  have  power  •  *  •  to  hear 
and  determine  writs  of  iwihetvi  corpus,  *  •  • 
certiorari,  •  •  •  and  suuh  other  original  and 
remedial  writs  as  may  be  necessary  or  proper  to 
complete  exercise  of  its  appellate  Jurisdiction." 
Held,  that  the  supreme  court  bad  authority  to 
issue  a  writ  of  ccrtioraTi  to  the  district  court  to 
review  a  proceeding  in  contempt 

2.  Defendant  published,  in  a  newspaper  in 
reference  to  proceedlnKs  then  pending  for  the 
probate  of  a  will,  the  following  article;  "An 
old  Montanian,  who  is  familiar  with  the  ♦  •  • 
Davis  Will  Case,  *  *  ♦  said:  '  Prejudice 'f  Why, 
of  course,  there  is  prejudice.  I  tell  you  there  is 
money  enough  in  this  business  to  corrupt  every 
corruptible  man  in  the  state.  *  *  *  Unless  a 
change  of  venue  is  grunted,  ihe  jig  is  up  for  the 
contestants  of  the  will.'"  Held  not  a  contempt 
of  the  court  In  which  the  proceeding  was  pend- 
ing. 

3.  A  witness  may  refuse  to  answer  a  ques- 
tion which  is  not  pertinent  to  the  Issue  before 
the  court,  and  such  a  refusal  does  not  give  the 
court  jurisdiction  to  imprison  him  for  contempt. 

Petition  for  habeas  corpus  by  James  A. 
McKnight. 

Elbert  D.  Weed  and  Jonn  M.  McDonald, 
for  petitioner.  Thompson  Campbell,  for 
the  State. 

Harwood.  J.  By  return  made  to  the 
writ  of  habeas  corpus,  and  the  writ  of 
certiorari  iBsued  !n  aid  thereof.  It  appea<« 
that  the  prisoner  was  adjudKed,  hy  the 
district  court  of  the  second  judicial  dis- 
trict, guilty  of  having  committed  a  con- 
tempt of  that  court,  and  was  therefor 
committed  to  ]a1l.  The  facts  and  pro- 
ceedings whereby  the  judgment  and  order 
of  commitment  were  made  appear  by  the 
return  as  follows:  A  certain  newspaper, 
known  as  the  "Helena  Daily  Journal," 
printed  and  published  at  the  city  of  Hel- 
ena, and  of  general  circulation,  contained 
in  its  issue  of  July  7,  lS91,among  other 
items,  the  following:  "Why  There's  PreJ- 
ndlce.  An  old  Montanian,  who  is  very 
familiar  with  all  the  ins  and  oats  of  the 
Davis  Win  Case,  was  discussing  yesterday 
the  subject  of  the  change  of  venue,  asked 
in  this  celebrated  case,  when  he  said : 
'Prejudice?  Why,  of  course,  there's  prej- 
udice. The  money  Involved  in  this  case 
has  turned  the  head  of  every  man,  wo- 
man, and  child  in  Silver  Bow  county.  Be- 
publlcuns  and  Democrats  are  sworn  al- 
lies and  friends  in  ail  that  pertains  to 
keeping  the  estate  in  the  hands  of  the 
Butte  parties,  and  they  stood  together 
for  the  re-election  of  Judge  McHatton 
solely  because  thi^y  knew  that  he  could 
never  be  won  over  to  any  other  view  of 
the  will  than  the  Butte  view.  This  was 
why  no  Bepubllcan  nomination  was  made, 
and  why  McHatton  was  so  readily  adopt- 
ed as  the  candidate  and  elected  by  so 
pleasing  u  vote.  I  tell  yon  there  is  money 
enough  In  this  business  to  corrupt  every 
corruptible  man  in  the  state,  and  It  has 
caused  a  deadly  bias  in  the  minds  of  some 
men  who  could  not  be  bought  with  mon- 
ey at  all.  There  are  not  more  than  one  or 
two  cases  to.;day  before  the  courts  of  this 
country  in  which  the  stake  involved  is 
so  great.     Nothing  like   a  fair  trial  ca-. 


ever  be  had  in  Silver  Bow  county,  as  nei- 
ther a  judge  nor  a  jury  could  be  obtained 
there  that  would  render  a  decision  in  ac- 
cordance with  the  evidence.  Therefore, 
unless  a  change  of  venue  is  granted,  the 
jig  is  up  for  the  contestants  of  the  will.' 
This  gentleman  is  a  Bepubllcan  who  tray- 
els  a  good  deal  about  the  state,  but  a 
Democrat  beside  hiro,  who  has  been  a 
good  deal  in  Sliver  Bow  county,  said  he 
had  to  admit  the  truth  of  the  stricture. " 

On  the  9th  day  of  July,  1891,  Hon.  John 
J.  McHatton,  judge  of  department  1  of 
said  court,  made  and  filed  in  his  court  au 
attidavit  setting  forth  that  an  action  or 
proceeding  for  the  probate  of  an  alleged 
will  of  Andrew  J.  Davis,  deceased,  was 
pending  in  said  court;  that  such  case  or 
proceeding  was  generally  known  as  the 
"Davis  Will  Case;"  that  said  MacKnight 
and  other  persons  named  in  the  affldavIC 
were  the  editors  and  publishers  of  said 
newspaper,  and  published  the  matter  re- 
cited; and  that  "said  publication  has 
c«»nie  under  the  observation  of  the  judge 
of  said  court,  and  the  charges  tnerein 
made  are  false  and  contemptuous. "  Up- 
on the  filing  of  the  affidavit,  said  court  Is- 
sued an  attachment  for  the  persons 
charged  with  commission  of  contempt  by 
said  publication.  In  the  proceedings 
which  were  afterwards  had  before  said 
court,  in  the  matter  of  this  alleged  con- 
tempt, the  petitioner,  MacKnight.  appeared 
to  show  cause  why  he  should  not  be 
punished  for  contempt  as  charged ;  and 
answered,  admitting  that  he  was  the 
munnging  editor  of  said  newspaper  at 
the  tl.ne  of  said  publication;  admitted 
that  he  alone  wrote  and  cansed  to  be  i>ab- 
lished  In  said  newspaper  the  matter  i-eclt- 
ed;  l>ut  denied  that  the  same  was  a  con- 
temptuous act  towards  said  court,  or  Uf 
judge  thereof,  or  was  so  Intended  by  the 
author  and  publisher  thereof.  Then  fol- 
lowed an  Inquiry  before  said  court,  where- 
in said  MacKnight,  under  oath,  explained 
to  the  court  where  and  under  what  cir- 
cumstances he  heard  the  comments,  which 
were  recited  In  the  publication.  He  stat- 
ed, In  effect,  that  at  the  time  he  wrote  and 
published  said  comments  a  proceeding 
for  on  order  for  a  change  of  the  place  of 
trial  of  The  contest  of  said  olleged  will,  in 
said  Davis  Will  (^nse,  wns  l)eliig  heard  up- 
on appeal  liy  the  supreme  court  of  this 
state;  that  he  hod  heard  ninch  comment 
by  various  persons,  at  different  hotels, 
upon  the  streets,  and  about  the  court- 
house In  thecity  of  HeleUH,  In  relation  to 
said  application  for  a  change  of  venue,  some 
of  which  expressions,  uttered  by  several  per- 
sons, wei-e  put  togt'tner,  and  nin(l»'  up  the 
matter  published;  that  sold  matter  was 
published  In  (*  column  which  purported 
by  Its  heading  to  contain  street  gossip 
and  Incidents  of  interest.  At  this  point 
the  Inquiry  was  directe*!  to  the  ascertain- 
ment of  the  mimes  of  the  persons  who  -id 
made  the  comments  mentioned.  In  an- 
swer to  questions  calling  for  the  names 
of  such  persons,  the  witness  said  :  "There 
were  Individuals  thot  made  some  of  the 
comments  in  the  article  whose  names  I 
cannot  possibly  recall,  but  It  was  In  pri- 
vate conversation.''  In  only  one  case 
could  the  wttnesa  recall  the  person  who 
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Mtated  wimt  constituted  a  portion  ol  the 
eomments  published,  namely,  that  which 
related  to  llie  polllical  situation  in  Sliver 
Bovr  county  at  the  time  ot  the  last  elec- 
tion. The  witness  said:  "As  a  matter  ol 
tact,  the  gentleman  who  made  those  re- 
mark? did  not  wish  them  printed.  He  had 
no  feeling  or  Interest  In  the '  Davis  Will 
Case.'  I  gave  him  my  word  that  I  would 
not  In  nny  way  disclose  his  name,  and 
ivorte  the  paragrnph  several  days  alter 
tlie  conversation."  The  name  ol  the  per- 
son In  question  was  demanded  by  the 
court  under  peril  of  commitment  lor  con- 
tempt II  the  witness  refused  to  disclose  it; 
but  the  witness  declined  to  state  the  name 
of  such  Individual  without  his  permission. 
A  routlnuunce  was  then  had  to  give  the 
witnesH  an  opportunity  to  consult  said 
IK-rson  to  tlnd  whether  it  would  be  agree- 
utile  to  have  bis  name  mentioned  to  tlie 
court  In  this  proceeding.  On  resuming  the 
liearlne.  the  witness  stated  that  tbe  indi- 
vidual In  «|uc8tlon,  wliose  comments  had 
been  thus  taken  by  the  witness  and  pnb- 
lltjlied,  would  not  consent  to  have  his 
nanicKlven  to  the  court,  and  the  witness 
dtiiined  to  disclose  it;  whereupon  the 
court  ndjntlged  the  witness  guilty  of  con- 
tempt for  refusing  to  disclose  tbe  name  ot 
the  fierson  demanded,  and  refused  to  pass 
upon  the  original  charge  of  contempt  in 
said  proceeding,  and  refused  to  hear  coun- 
sel for  prisoner  upon  the  question  as  to 
whether  la  law  any  contempt  had  been 
cuuimltted,  and  ordered  the  prisoner  com- 
mit tnl  to  ]all.  It  is  this  imprisonment 
which  the  prisoner  insists  Is  illegal. 

Opon  the  Itearing  before  this  court, 
counR*>l  who  appeared  in  tbe  court  below, 
as  amicus  curia:  in  the  proceedings,  also 
appeared  here,  and  raised  the  point  that 
this  <-ourt  has  no  Jurisdiction  to  bring  up 
for  review  by  writ  of  certlorurl  the  pro- 
ceedings of  the  lower  court  in  tbe  matter 
In  question.  In  support  of  this  position, 
be  cites  that  clause  of  section  8,  art.  8, 
ot  the  constitution,  which  provideti  that 
the  supreme  court  "shall  have  power,  in 
Its  tlixcretlon,  to  issue  and  to  bear  and  de- 
termine writs  of  hubean  corpus,  za&nda- 
aius.  quo  wnrninto,  certiorari,  prohibi- 
tion, and  Injunction,  and  snch  other  orig- 
inal an<i  renicdlul  writs  as  may  be  neces- 
sary or  proper  to  com plete  exercise  ollts 
appellate  JurUdlvtlon.  Counsel  contends 
that  the  writ  of  eertlornrt,  and  others 
named  in  said  clause  can  only  be  Issued  by 
this  court  when  the  same  are  necessary  or 
pro|H>r  In  the  exercise  of  Its  appellate  Juris- 
diction, and  therefore  the  issuance  of  the 
writ  of  certiorari  in  this  case  was  irregu- 
lar, iMrause  it  was  not  in  aid  of  appellate 
Juriftdk-tlon  of  this  court.  His  position  is 
that  the  Intter  words  ot  said  clause  relate 
to  the  writs  speciflcally  mentioned,  and 
restrict  this  court  to  tbe  use  ol  said  writs. 
In  '.iie  exercise  of  its  appellate  Jurisdiction 
only.  The  case  at  bar  presents  a  striking 
illustrntion  ot  the  error  Involved  in  such 
a  construction  of  said  clause  of  tbe  con- 
stitution as  is  contended  for  by  counsel. 
It  is  clear  that  tills  court  Is  given  power 
to  ixMue.  bear,  and  determine  all  of  the 
writs  mentioned,  among  others  the  writ 
ot  habeas  corpus.  That  is  conceded  by  all, 
but  the  contention  is  that  this  court  can 
v.27r.no.6— 22 


issue,  bear,  and  determine  said  writs  only 
In  the  exercise  of  its  appellate  Jurisdiction. 
Now,  how  would  the  writ  ol  habeas  cor- 
pus  be  ordinarily  used  by  the  supreme 
court  in  the  exercise  of  its  appellate  Juris- 
diction? So  the  writ  of  certiorari  is 
among  the  writs  which  tbis  court  is  ex- 
pressly authorized  to  issue,  hear,  and  de- 
termine. Yet  that  writ  is  peculiarly  In- 
applicable to  use  in  aid  ot  appellate  Juris- 
diction ;  and,  indeed,  cannot  be  lawfully 
Issued  in  cases  whereerror  maybe  reached 
by  appeal.  Code  Ovil  Proc.  §  655.  Is  It 
to  be  presumed  that  the  framers  of  the 
constitution  placed  within  the  jurisdiction 
ot  this  court  these  writs,  the  use  and  effect 
of  which,  in  the  actual  admlnistratton  ot 
law,  is  so  well  defined,  and  some  of  whicb 
are  In  no  way  adapted  to,  or  used  in,  the 
exercise  of  appellate  Jurisdiction,  and  then 
restricted  the  use  of  said  writs  by  this 
court  simply  to  the  aid  of  its  appellate 
jurisdiction?  We  think  not.  The  clause 
carries  no  such  purport  with  It.  The 
writs  named  are  defined  in  law;  and  their 
use  in  tbe  administration  of  Justice  is  fixed 
by  long  usage  and  well-settled  principles. 

It  Is  provided  in  tbe  constitution  that 
this  oourt  shall  have  power  "to  issue  and 
to  hear  and  determine"  said  writs,  whicb 
are  known  and  certain  implements  ol 
courts.  Their  office  being  known,  the 
framers  ot  the  constitution  understood  ex- 
actly what  Jurisdiction  was  being  granted 
by  placing  them  within  the  power  of  tbe 
court  to  issue,  hear,  and  determine.  In 
that  there  was  no  uncertain  grant  ol  jnris- 
diction.  But  the  constitution  does  not 
stop  there.  It  adds:  "and  such  other 
original  and  remedial  writs  as  maybe  nec- 
essary or  proper  to  complete  exercise  ol 
Its  appellate  Jurisdiction."  These  other 
original  or  remedial  writs  are  restricted 
to  the  exercise  of  appellate  jurisdiction. 
Why?  Because  otherwise  this  grant  ol 
Jurisdiction  to  frame,  issue,  hear,  and  de- 
termine new  writs,  heretofore  unknown 
in  the  administration  of  Justice,  would 
have  been  the  granting  of  an  unknown, 
unlimited,  and  undefined  power;  therefore 
such  other  writs  were  limited  to  the  exer- 
cise of  appellate  Jurisdiction.  To  further 
Indicate  the  use  which  it  was  Intended 
should  be  made  of  the  writ  of  certiorari, 
the  same  section  of  tbe  constituiion  pro- 
vides that  "each  of  the  Justices  ot  the  su- 
preme court  may  issue  and  hear  and  de- 
termine writs  ot  certiorari  In  proceedings 
tor  contempt  in  the  district  court. "  The 
jurisdictional  question  raised  by  counsel  Is 
not  sustained. 

Returning  to  the  consideration  of  tbe 
merits  of  the  proceedings  under  review, 
we  find  counsel  tor  the  prisoner  challeng- 
ing the  legality  ot  the  imprisonment  by 
two  propositions :  First.  That  If  a  con- 
tempt was  committed  by  such  publication, 
as  charged,  then  the  contempt  was  com- 
mitted by  that  act;  and  relevant  Inquiry 
ceased  when  It  was  ascertained  who  was 
the  author  and  publisher;  that  the  pris- 
oner admitted  the  writing: and  pnblishingof 
the  comments  aa  charged,  and  any  inquiry 
beyond  that  was  irrelevant  and  Illegal ; 
that  refusal  to  answer  such  irrelevant 
questions  was  a  legal  right  of  witness,  and 
commitmept.  for  such  refusal  wm 
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ful.  Secondly.  That  In  the  main  proceed- 
ing the  matter  charged,  to-wit,  the  writ- 
ing and  publiebing  ol  the  matter  uetlorth, 
did  nut  in  law  amount  to  a  contempt  ot 
court,  and  therefore  the  court  was  pro- 
ceeding without  Jurisdiction,  and  ail  ques- 
tions oertaiuing  to  the  matter  in  such 
proceeding  were  irrelevant  and  unau- 
thorized, and  the  witness  had  a  legal 
right  to  i-espectfully  decline  to  answer  any 
or  all  questions  in  a  case  where  the  court 
was  without  jurisdiction. 

'We  are  of  the  opinion  that  In  this  case 
the  law  fully  sustains  both  propositions 
in  favor  of  the  prisoner.  As  to  the  first 
proposition,  the  record  shows  that  the 
prisoner  appeared  before  the  court,  and 
admitted  every  fact  charged  as  constitut- 
ing the  contempt.  What  fact  there  was 
in  the  charge  not  admitted,  or  what  rele- 
vancy there  was  in  the  questions  which  the 
prisoner  refused  to  answer,  the  counsel 
who  acted  as  amicus  curias  was  unable 
to  explain,  and  we  have  been  unable  to 
ascertain.  It  Is  provided  In  sections  659, 
660,  Code  Civil  Proc,  that  witnesses  shall 
answer  questions  legal  and  pertinent  to 
the  matter  in  issue.  They  are  not  bound 
to  answer  questions  Irrelevant  to  the  is- 
sue. Ex  parte  Zeehandelaar,  71  Cal.  238, 
12  Pac.  Hep.  250.  After  the  prisoner  had 
admitted  the  facts  set  forth  in  the  charge 
as  constituting  contempt,  if,  then,  an  in- 
quiry as  to  facts  outside  of  that  charge 
was  necessary  to  establish  contempt,  it 
follows  that  no  contempt  was  charged  In 
the  proceeding.  But  suppose  the  prisoner 
had  answered  the  question  put  to  him, 
and  said  that  A.  made  the  remarks  about 
the  "political  situn  tlon in  Silver  Bow  coun- 
ty."  Would  the  offense  charged,  to-wlt, 
tne  publication  of  said  remarks,  have  been 
an>  more  certain,  or  would  the  gravity 
of  the  offense  been  any  greater  or  less, 
than  it  would  have  been  if  B.  had  made 
those  remarks?  Suppose,  again,  the  pris- 
oner had  answered  that  A.  made  the  re- 
marks, and  A.  had  been  called  and  ques- 
tioned, and  said  that  he  got  the  idea  from 
B. ;  and  B.  had  been  sent  for,  and  testified 
that  he  got  the  matter  from  C,  and  so  on 
adinSultum.  How  much  would  this  have 
added  to  or  subtracted  from  the  offense 
charged  against  MacKnight.  and  the  pun- 
ishment due  thereforV  It  Is  not  unlikely 
comments  were  made  In  reference  to  the 
application  forchange  of  venue,  mentioned 
in  the  article.  Parties  on  one  side  of  the 
motion  were  Insisting  that  the  people  of 
Silver  Bow  county,  tor  various  reasons, 
had  become  biased  or  prepossessed  with 
one  view  of  the  contest.  It  was  also  sug- 
gested, and  attempted  to  be  shown,  that 
the  Judge  of  the  lower  court  was  biased 
and  prejudiced.  The  motion  was  brought 
before  the  supreme  court  on  appeal,  and 
these  propositions  as  to  bias  and  prejudice 
were  uttered,  published, commented  upon, 
andconsldered.  Now,  are  the  parties  who 
entertained  and  expressed  the  views  that 
bias  and  prejudice  existed  in  peril  of  the 
jail  of  .Silver  Bow  county? 

The  main  charge  preferred  against  the 
prisoner  is  not  within  the  acts  defined  by 
statute  as  contempts,  nor  Is  it  within  the 
general  definitions  of  that  offense,  as 
found  In  the  authorities  upon  this  subject. 


The  principal ingredientoftbedeflnition  of 
"contempt"  is  disregard  of  the  authority 
of  the  court.  It  is  provided  in  our  statute 
that  certain  acts  or  omissions  described 
"are  contempt  of  the  authority  of  the 
court — first,  disorderly,  contemptuons, 
or  insolent  behavior  towai-ds  the  judge 
while  holding  court,  tending  to  interrupt 
the  due  course  of  a  trial  or  other  judiclaJ 
proceeding;  second,  a  breach  of  peace, 
boisterous  conduct,  or  violent  disturbance, 
tending  to  interrupt  the  due  course  of  the 
trial  or  other  Judicial  proceedings."  (;ode 
Civil  Proc.  f  584.  Detinitions  taken  from 
works  of  authority  are  as  follows:  "A 
willful  disregard  or  disobedience  of  a  pub- 
lic authority. "  Boo V.  Law  Diet.  "Disre- 
spect ;  willful  disregard  of  the  authority  of 
a  court  or  legislature."  And.  Law  Diet. 
"Contempt  is  disorderly  or  insolent  lanr 
guage  or  behavior  in  the  presence  of  a  leg- 
islature or  Judicial  body,  tending  to  dis- 
turb its  proceedings,  or  impair  the  respect 
due  its  authority;  or  a  disobedience  to 
the  rules  or  orders  of  such  a  body,  which 
interferes  with  the  due  administration  of 
law."  3  Amer.  &  Eng.  Enc.  Law,  777. 
Mr.  Bishop,  in  his  work  on  Criminal  Law, 
introduces  this  subject  with  the  following 
declaration:  "No  court  of  justice  could 
accomplish  the  objects  of  Its  existence  un- 
less it  could  in  some  way  preserve  order 
and  enforce  its  mandates  and  decrees. 
The  comi/ion  method  of  doing  these 
things  lb  by  process  of  contempt."  2 
Bish.  Crini.  Law,  §  243.  Counsel  cites,  in 
support  of  the  proceedings,  the  law  as 
laid  down  by  Blackstone.  This  eminent 
commentator    on   the  laws    of    England 

gave  his  works  to  the  world  manv  years 
before  tne  adoption  oi  tne  constitution  ot 
the  United  States,  and  at  a  time  when  a 
censorship  of  the  press  was  thought  to  be 
a  proper  office  of  government,  it  is  well 
known  that  iu  his  time  the  English  courts 
assumed  a  much  w^ider  scope  on  the  sub- 
ject of  applying  the  process  uf  contempt 
to  restrict  the  freedom  of  speech  and  pub- 
lication than  in  more  recent  times.  And 
yetthlsproceedingcannot  be  supported  by 
citations  from  Blackstone,  without  cull- 
ing from  his  text  the  most  general  ob- 
servations. The  case  of  Territory  v. 
Murray,  7  Mont.  251,  15  Pac.  Rep.  145,  Is 
cited  in  support  of  this  proceeding.  That 
case,  we  think,  has  no  application  to  the 
case  at  bar.  The  offender  in  that  case 
was  a  suitor  before  the  court.  He  con- 
cocted a  scheme,  and  invented  a  fictitious 
set  of  facts,  in  relation  to  the  very  caae 
under  adjudication.  In  which  he  was  a 
party.  He  caused  to  be  telegraplied  a 
statement  of  the  fictitious  and  alleged 
events,  which  he  had  conjured  into  ap- 
parent existence,  and  caused  the  same  to 
be  puttlished  so  as  to  get  It  communicated 
to  the  attention  of  the  court:  and  it  was 
clear  that  he  did  all  this  to  cause  an  Im- 
pression upon  the  mind  of  tlie  court 
which  he  thought  would  work  to  his  bene- 
fit iu  the  litigation  where  he  whs  Interest- 
ed. That  case,  it  seems  to  us,  ought  not 
to  have  misled  either  court  or  counsel  in 
the  case  at  bar.  The  publication  in  the 
Murray  Case,  supra,  was  put  out  of  con- 
sideration ;  the  court  observing  that  the 
offender  had  -  used  the  press  to  eommuni- 
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eate  to  the  eonrt  the  fictitious  matter 
which  he  had  concocted,  and  which  he 
hoped  would  have  an  Influence.  The 
court  passed  by  the  publisher,  and  turned 
its  attention  to  the  otrendlng  suitor.  A 
reriew  of  authorities  shows  clearly  that  a 
suitor  is  held  to  a  stricter  accountability 
lor  his  conduct  than  parties  in  no  way 
connected  with  the  litigution. 

It  is  not  to  be  understood  that  this 
court  approves  the  propriety  of  publishing 
comments  of  the  nature  contained  In  the 
article  In  question.  We  are  passing  npon 
a  question  of  law,  as  between  the  rights 
of  a  citizen  and  the  power  of  a  court  to 
summarily  imprison  upon  a  charge  of  con> 
tempt.  It  is  from  this  point  of  view  that 
we  are  conslderiusr  the  publication,  and 
the  proposition  to  punish  therefor.  The 
article  in  question  contains  expressions 
concerning  a  state  of  influence  and  feeling. 
As  before  observed,  the  object  of  the 
power  to  punish  by  process  of  contempt 
is  to  enforce  obedience  and  respect  to  the 
authority  of  the  court.  For  this  purpose 
the  power  is  given,  and  to  this  purpose 
the  power  is  limited.  It  is  not  to  enforce 
sentimental  respect.  That  must  begalned 
by  other  means,  and  will  flow  ungrudg- 
ingly from  a  generous  and  law-abiding 
people  to  that  court  where  law  and  jus- 
tice is  administered  with  able,  fearless, 
and  impartial  fidelity.  The  power  to 
punish  tor  contempt  being  given  to  pre- 
serve proper  order  within  the  precincts  of 
the  court;  to  silence  and  remove  those 
disturbing  elements  which  interfere  with 
or  interrupt  the  due  and  orderly  progress 
of  Judicial  business;  to  disarm  and  punish 
disot>edlence  orresistence  of  the  lawful  au- 
thority of  the  court,— we  scan  the  acts 
chai-s:ed  and  admitted  in  the  case  at  bar. 
to  see  wherein  they  run  counter  to  this 
authority  of  the  court.  It  is  clear  that 
the  publication  of  the  views  expressed  as 
to  bias  in  no  way  interrupts  the  orderly 
progress  of  the  said  court  in  its  ndjudlca- 
tions;  at  least,  no  such  effect  has  bet^n  sug- 
gested, and  It  does  not  appear  in  the  nat- 
ure of  the  comments.  The  authority  of 
the  court  is  bowed  to  with  unhesitating 
submission,  even  by  the  parry  bold  enough 
tu  publish  the  comments  in  question. 
Sometimes  courts  have  interposed  to  pre- 
vent publication  of  matter  Id  reference  to 
the  merits  of  cases  pending,  and  which 
seems  to  have  a  prejudicial  influence 
thereon.  But  in  the  case  at  bar  nothing 
was  said  in  relation  to  the  merits  of  the 
cape  or  the  litigants  tending  to  prejudice. 
Wedo  notundemtand  that  the  suggestion 
that  the  judge  of  a  certain  court,  or  the 
people  of  a  certain  place,  are  biased  in 
their  view  of  a  certain  case  in  litigation, 
would  make  them  biased  or  more  biased. 
Conceding  that  would  be  near  conced- 
ing the  charge  of  bias  already.  If  the 
assertion  that  there  Is  a  bins,  subjects  to 
punishment  for  contempt,  then  how  wonid 
those  who  make  application  fur  a  change  of 
venue  on  that  ground,  and  those  who  as- 
serted bias  and  the  facts  which  support  the 
assertion,  escape? 

Snch  Is  not  the  law,  because  that  char- 
actor  of  assertion  does  not  Interfere  with 
the  authority  of  the  court.  It  follows, 
then,  that    this  character   of   asseriioa 


stands  in  that  broad  field  coTsred  by  con- 
Mtitutional  sanction  of  the  freedom  of 
speech  and  press.  What  was  the  purpose 
of  this  constitutional  guaranty  ?  Was  it 
to  grant  freedom  to  ordinary  speech  and 
publication  which  could  excite  the  -esent- 
ment  uf  no  one?  If  that  was  the  purpose, 
then  it  would  be  as  needful  to  put  into  the 
constitution  a  provision  that  people  may 
freely  walk  the  streets  quietly  and  peace- 
ably. The  history  of  the  struggle  for  su- 
premacy of  certain  principles  and  ideas 
shows  the  purpose  of  the  law,  when  such 
principles  or  ideas  are  clothed  with  that 
force  and  dignity,  and  inscribed  upon  our 
constitution  or  statute.  And  so  the  his- 
tory of  the  struggle  for  the  establishment 
of  the  principle  of  freedom  of  speech  and 
press  shows  that  it  was  not  ordinary 
talk  and  publication,  which  was  to  be  dis- 
enthralled from  censorship,  suppression, 
and  punishment.  It  was  in  a  large  degree 
a  species  of  talk  and  pnblication  whlchhad 
been  found  distasteful  to  governmental 
powers  and  agencies.  The  people  of  this 
state  did  not  omit  thut  guaranty  of  free- 
dom of  speech  and  publication  from  their 
constitution,  with  the  ordinary  responsi- 
bility attached  to  the  misuse  theraof.  Ar- 
ticle 8,  i  10.  It  Is  ordered  that  the  prisoner 
be  discharged. 

Blakb,  C.  J.,  and  Db  Witt,  J.,  concur. 


(U  Mont.  27) 
SWEETLAND  Y.  OLSBN. 

(Stipreme  Court  qf  Montana.    July  18, 1891.) 

Bftboi  or  Deed — Wateb-Riohts. 

1.  A  oonToyance  of  land,  "with  all  appurte- 
nsnces,"  conveys  the  grantor's  water-right  nec- 
essary to  its  use  and  enjoyment. 

2.  In  an  action  to  establisb  a  water-right,  a 
written  declaration  of   tbe  amount  of  water  ap- 

Sropriated  by  tbe  respective  parties,  which  was 
uly  verified,  and  filed  for  record,  may  tie  re- 
ceived in  evidence  to  prove  their  intention  as  to 
the  amount  of  water  each  was  to  have  under  the 
appropriation,  though  the  statute  did  not  re- 
quire BuctL  declarations  to  be  filed. 

Appeal  from  district  co  irt,  Fergus  coun- 
ty; Charles  H.  Benton,  Judge. 

Action  by  Mary  M.  Sweetland  against 
Ingebreth  Olsen  to  establish  a  water-right. 
Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

E.  W.  MorrlsOD  and  Wade  St  Blackfbrd, 
for  appellant.  Masseao  Ballard,  for  re- 
spondent. 

Harwood,  J.  This  action  was  bronght 
to  obtain  judgment,  declnrinR  plaintiff's 
prior  right,  as  against  defendant,  to  the 
use  of  one-half  of  the  waters  of  Dawklns 
creek,  for  the  irrigation  uf  plain  tiff's  lands, 
described  in  her  complaint,  situate  in  Fer- 
guscounty,and  for  an  injunction  prohibit- 
ing defendant  from  further  interference 
with  her  alleged  right  to  said  water.  De- 
fendant by  answer  controverted  the  alle- 
gation of  plaintiff's  complaint,  and  set 
forth  facts  whereby  be  claimed  to  be  en- 
titled to  the  first  use  of  all  of  the  waters 
of  said  creek.  A  trial  was  had  before  the 
court  and  a  jury,  wherein  each  party  ap- 
peared and  introduced  testimony  to  estab- 
lish their  respective  claims  to  the  use  ot 
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said  water  In  controversy.  The  Jurj'  re- 
turned a  verdict  in  favor  of  plaintiff,  upon 
•which  judgment  was  rendered  granting 
plaintiff  the  relief  demanded.  This  appeal 
wan  talcen  from  said  jadgment,  ao  well  as 
from  an  order  overruling  defendant's  mo- 
tion for  a  new  trial,  assigning  errors  of 
law  occurring  at  the  trial,  and  insuffi- 
ciency of  the  evidence  to  justify  the  ver- 
dict of  the  Jury.  It  Is  urged  by  counsel 
for  appellant  that  the  court  erred  in  giv- 
ing the  jury  an  instruction  to  the  effect 
that  a  conveyance  of  land,  "with  all  ap- 
purtenances," operated,  without  any  fui"- 
ther  express  grant  of  a  water-right,  to 
convey  to  the  grantee  n  water-right  ap- 
propriated, owned,  and  used  by  the 
grantor,  and  necessary  for  the  proper  Irri- 
gation of  the  land  granted.  Tnis  instruc- 
tion is  in  entire  harmony  with  the  law  as 
heretofore  declared  by  the  supreme  court 
of  Montana, In  thecase  of  Tncl^er  v.  Jones, 
8  Mont.  225, 19  Pac.  Rep.  571,  supported  by 
authorities  there  cited;  and  we  think  this 
holding  is  also  in  harmony  with  the  gen- 
eral principles  announced  in  Donnell  v. 
Humphreys.  1  Mont.  518.  After  a  careful 
review  of  the  authorities  upon  this  point, 
proHCutod  in  briefs  of  counsel,  we  express, 
without  hesitation,  our  adherence  to  the 
doctrine  that  a  wuter-rlght  acquired  and 
used  for  a  beneficial  and  necessary  pur- 
pose, In  connection  with  the  realty,  Is  an 
appurtenance  thei-eto,  and  Is  conveyed  as 
such,  in  a  grant  of  the  realty,  unless  ex- 
pressly reserved  from  the  operation  of  tlie 
grant. 

During  the  progress  of  the  trial  William 
Wunderiiu  was  Introduced  as  n  witness 
on  behalf  of  plaintiff,  and  testifled  that  he 
and  J.  B.  Dawklns,  in  the  year  1881,  en- 
tered certain  claims  adjacent  to  said  creek, 
and  also  appropriated  the  waters  of  said 
creek, each  appropriating  one-half  thereof; 
that  in  February,  1882,  tlie  witness  and 
said  Dnwkins  made  declarations  in  writ- 
ing of  their  respectiveclalms and  appropri- 
ations of  said  water,  and  caused  the  same 
to  l)e  recorded.  A  certified  copy  of  each  of 
said  declarations  was  thereupon  shown 
to  the  witness,  and  by  him  Identified  as 
copies  of  the  two  declarations  referred  to. 
The  same  were  then  offered  In  evidence, 
to  which  defendantobjectcd,  on  thegroiind 
that  such  declarations  were  Incompetent, 
irrelevant,  and  inimateriul,  because  it  ap- 
peared that  the  declarations  were  filed 
prior  to  the  passage  of  any  act  requiring  a 
record  of  water  appropriation  to  be  made. 
Plaintiff's  counsel  answered  aald  objec- 
tion,by  stating  that  the  Instruments  were 
offered  to  prove  the  intention  of  the  par- 
ties in  making  their  appropriations,  and 
the  quantity  of  said  water  each  intended 
to  claim.  Thereupon  the  court  admitted 
said  declarations,  to  which  action  of  the 
court  defendant  excepted,  and  assigns  the 
same  as  error.  The  plaintiff  claimed  to  be 
the  ownerof  one-half  of  the  waters  of  said 
creek  by  virtue  of  the  alleged  appropria- 
tion and  use  thereof  bs'  Willinm  Wnuder- 
lin,aud  the  conveyance  thereof  afterwards 
to  plaintiff.  Defendant  claimed  the  same 
water,— -that  is,  all  of  the  waters  of  said 
creek,— by  reason  of  the  alleged  appro- 
priation and  use  thereof  by  J.  B.  Daw- 
klns, and  tbecunveyance  thereof  to  defend- 


ant. It  is  therefore  important  to  ascer- 
tain what  were  the  original  appropria- 
tions made  by  said  Dawklns  and  Wunder- 
lin  as  to  time  and  quantltj'  of  appropria- 
tion. It  appears  from  said  duclarations 
that  the  same  were  sworn  to  and  sob- 
scribed,  February  10, 1882,  by  said  Daw- 
klns and  William  Wunderlin,  re8pectlvel.y. 
before  the  same  notary  public,  and  were 
caused  to  be  recorded.  It  does  not  ap- 
pear which  was  first  recorded.  The  two 
declarations  are  alike  in  terms,  with  the 
exceptions  of  the  name  of  the  declarants, 
and  a  reference  to  the  different  branches 
of  said  creek,  the  waters  of  which  are  de- 
clared to  be  claimed  by  the  subscriber. 
Each  claims  160  inches  of  the  waters  of 
said  creeK,  describing  the  creek  as  rising 
from  a  certain  spring,  and  (quoting  from 
Dawklns' declaration)  "running  thence  In 
a  north-westerly  direction  to  section  18, 
township  14  north,  of  range  15  east,  where 
it  brunches  into  two  distinct  streams,  of 
which  I  claim  the  upper  one,  or  the  one 
running  in  a  nearly  north-easterly  direc- 
tion, while  the  other  running  In  a  more 
westerly  direction  Is  claimed  by  William 
Wnnderlln."  The  declaration  signed  and 
sworn  to  by  William  Wunderlin  likewise 
describes  said  spring  and  creek,  and  as- 
serts his  claim  to  the  waters  of  the  lower 
branch,  "or  the  one  running  in  a  north- 
westerly direction,  while  the  other  one, 
running  in  a  more  northerly  direction,  is 
claimed  by  J.  B.  Dawklns."  It  is  true 
there  was  no  statute  of  Montana  at  the 
tlmerequlrlng  theexecution  and  recording 
of  a  declaration  of  the  approi^riation  and 
claim  of  water-rights.  But  if  parties  vol- 
untarily make,  subscribe,  and  verify  decla- 
rations of  their  rcsi)ective  claims,  or  ap- 
propriations of  certain  quantities  of  the 
waters  of  a  certain  creek,  the  question  be- 
fore us  is  as  to  the  admissibility  of  such 
declaration  as  evidence  tending  to  show 
the  intention  of  such  approprlators,  as  to 
quantity  and  time,  of  the  appropriation, 
as  well  as  the  understanding  of  the  par- 
ties respecting  each  other's  rights  in  and 
to  any  of  the  waters  of  the  stream  in  ques- 
tion, if  such  matters  are  explained  by  the 
writing  offered.  We  think  that  character 
of  evidence  Is  of  thebest  type, always  pref- 
erable If  It  can  be  had.  The  objection 
made  to  the  introduction  of  those  declara- 
tions, on  the  ground  tliat  no  statute  re- 
quired the  same  to  be  made,  would  apply 
with  equal  force  to  all  documentary  evi- 
dence, except  in  the  small  number  of  cases 
where  a  statute  requires  that  a  writing 
shall  bemade  upon  the  subject.  It  Istrue, 
also,  thnt  the  making  and  recording  of  a 
declaration  was  not  sufllclent  In  itself  to 
establish  the  right  of  declarant  to  the  use 
of  the  water  therein  described.  Such  right 
could  only  be  acquired  by  the  actual  ap- 
propriation, diversion,  and  use  of  a  quan- 
tity of  the  waters  of  the  stream  for  a  ben- 
eficial ond  lawful  purpose.  The  objection 
of  defendant  to  the  Introduction  of  said 
writings  proceeded  upon  the  ground  that 
it  was  the  actual  appropriation  and  use  of 
waters  which  matured  a  right  thereto, 
and  not  the  making  and  recording  of  a  dec- 
laration. Bat  the  declarations  were  of- 
fered as  evidence  tending  to  show  what 
the  intention,  understanding,  and  action 
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;>r  the  orlftinal  approprlatore  were  In  rft- 
iattun  to  the  wateni  io  dlripnte,  and  tor 
Buch  purpose  v,'ere  admlasible. 

It  IH  further  contended  by  appellant  that 
the  evidence  la  InHufflcient  to  Justify  the 
verdict  uf  the  ]ury.  Under thiHasBlftninent, 
it  is  or^ed  that  plaintiff  In  her  complaint 
alleKea  that  she  became  poBaeased  of  the 
right  to  the  flrat  use  of  one-half  of  the  wa- 
ters of  aaid  creek  by  conveyance  of  certain 
land,  tORCther  with  eatd  water-right-,  to 
her  by  William  Wanderiln;  and  that  it 
appears  from  the  evidence  that  a  portion 
ol  said  waters  claimed  by  plaintiff  was 
orit;ina1ly  used  by  one  Joseph  Wunderlin, 
for  the  irrigation  of  his  land  adjoining  the 
land  of  the  said  William,  his  brother; 
and  therefore  said  William  owned  only 
one-half  of  the  wateru  of  said  creek  used 
by  the  Wunderlin  brothers, — that  Is  to  say, 
one-fourth  of  the  waters  of  said  stream; 
hence  It  is  Insisted  that  in  that  particular 
the  verdict  Is  not  justified  by  the  evidence. 
We  do  not  find,  from  an  Inspection  of  the 
i-e<;ord,  that  apiiellant  Is  sustained  In  this 
position.  Plaintiff  sets  forth  in  ber  com- 
plaint, in  effect,  that  she  is  the  owner  of 
two  quarrer  sections  of  land,  described, 
one  of  which  she  became  pOHSessed  of  by 
grant  from  VVllliam  Wunderlin,  and  that 
she  acfjaired  the  other  by  grant  from  Jo- 
seph T.  Wunderlin  and  wife.  Plaintiff 
further  alleges  that  In  the  flrst  instance 
the  one-half  of  the  waters  of  said  stream, 
which  plaintiff  claims,  was  appropriated 
and  dh'erted  by  said  William  Wunderlin 
«)nt«>  the  quarter  section  then  owned  by 
him  :  and  that  afterwards  the  said  water- 
right  was  conveye<l  to  this  plaintiff  by 
said  William  Wunderlin.  Turning  to  the 
evidence  before  us  in  the  record,  we  find, 
in  addition  to  the  documentary  evidence 
Introduced  by  plaintiff,  that  both  William 
and  .Joseph  Wunderlin  were  present  and 
testified.  William  testified,  In  effect,  that 
in  August,  1S8],  the  waters  of  said  creek 
were  appropriated  and  claimed  by  J.  B. 
Dttwklns  and  himself,  both  being  settlers 
upon  lands  adjoining  said  creek:  that 
each  of  said  original  npproprlatorsclaimed 
and  diverted  one-half  of  the  waters  of  suld 
creek,  by  each  taking  the  wateiti  of  one 
branch  thereof,  whereby  the  snid  waters 
were  and  continued  to  i»e  divided  into 
two  equal  streams:  that  "afterwanls. 
[(luoting  from  the  testimony  of  William,] 
in  February,  when  Dr.  Kotwitt  came 
along,  we  had  him  make  out  the  papers, 
which  were  put  on  record ; "  referring  to 
the  declarations  which  were  considered 
above.  William  testified  that  he  person- 
ally did  the  work  of  e.xcavating  the  ditches 
by  which  said  portions  of  the  waters  of 
the  creek  were  diverted,  both  for  himself 
and  Dawkins.  lu  the  first  instance;  that 
in  imn  Dawklns  proposed  to  Willtam  that 
they  use  the  waters  of  said  creek  in  com- 
mon, and  take  the  water  out  at  any  place 
either  desired,  up  the  creek:  and  that 
either  might  use  all  of  the  water  when  the 
other  was  not  in  need  of  his  proportion 
thereof;  to  which  proposition  Wllllum 
consented.  This  witness  further  testified 
that  he  and  his  brother  Joseph  "were 
partners,  and  what  one  had  the  other 
had;"  that  he  caused  the  waters  of  said 
creek  to  run  through  bis  ditches  onto  his 


land,  and  also  onto  adjoining  land  be- 
longing to  his  brother  Joseph ;  that  both 
said  brothers  were  Interested  In  the  second 
ditch  made  by  them.  Joseph  Wunderlin 
testified  that  in  1883  he  used  one-half  of 
the  watera  of  said  creek  on  his  brother's 
land;  that  he  used  said  water  In  18S4,  Inthe 
upper  ditch,  and  It  ran  down  through  his 
garden,  and  spread  out  over  bis  brother's 
land,  and  over  his  own  land.  He  also  tes- 
tified thathe  and  his  brother  William  were 
partners.  Upon  this  evidence  it  Is  Insisted 
by  appellant  that,  if  any  claim  to  any  por- 
tion of  the  waters  of  said  creek  was  proved 
In  favor  of  said  William  Wunderlin,  it  was 
a  claim  or  right,  not  to  une-balf  of  the  wa- 
ters of  said  stream,  bnt  to  a  roncmon 
partnership  Interest  with  his  brother  Jo- 
seph in  one-half  of  the  said  waters.  As 
before  observed,  the  plaintiff's  complaint 
alleges  her  ownership  of  two  quarter  sec- 
tions of  land  acquired  by  grant  from  said 
Wnuderlin  brothers.  It  was  these  two 
quarter  sections  which  are  referred  to  in 
the  evidence  as  the  land  of  William  and 
Joseph  Wunderlin.  It  appears  from  the 
record  that  said  brothers  held  their  lands 
severally,  but  farmed  Jointly,  and  other- 
wise had  their  intf^rests  in  common.  It 
does  not  appear  in  the  record  that  Will- 
iam at  any  time  conveyed  to  his  brother 
Joseph  any  Interest  In  the  oue-half  ot  the 
water  of  said  stream,  which  It  is  alleged, 
and  the  evidence  tends  to  prove,  was 
originally  appropriated  by  William ;  but 
it  is  shown  that  William  and  Joseph,  dur- 
ing some  time,  used  said  water  In  com- 
mon. Now,  It  is  neither  possible,  nor  Is  It 
necessary.  In  this  action,  to  ascertain 
what,  if  any,  interest  Joseph  may  have 
acquired  in  the  waters  of  said  creek  appro- 
priated by  William,  by  reason  ot  the  part- 
nership relation  of  said  brothers  in  the  nse 
ot  said  water,  for  the  reason  that  plaintiff 
succeeded  by  grant  to  the  Interests  of  both 
said  brothers  by  piirrhase  of  their  lands 
and  water-right  whioh  attached  as  an  ap- 
purtenance thereto;  all  of  which  Is  set  forth 
in  plain  tiff's  complaint,  and  covered  by 
the  evidence  introduced.  We  have  care- 
fully considered  all  specifications  present- 
ed wherein  It  is  claimed  by  appellant's 
counsel  that  the  evidence  Is  inf«uffit:ient  to 
justify  the  verilict,  and  find  not  only  that 
there  is  ample  testimony  upon  these 
points,  bat  that  the  testimony  is  <,f  a  very 
satisfactory  character,  both  documentary 
and  parol,  so  far  as  cau  be  Judged  from 
this  record.  It  is  true  there  is  a  marked 
disagreement  ol  witnesses  on  behalf  of  the 
respective  parties  upon  certain  points, but 
in  this  conflict  the  jury  found  where  the 
preponderance  was,  which  is  the  especial 
province  of  a  jury  in  such  cases ;  and  it  is 
a  well-estahHshed  rule  that  this  court  will 
not  disturb  a  verdict  on  the  alleged  ground 
of  insufficiency  of  evidence,  where  such 
verdict  is  supported  by  substantial  testi- 
mony, although  there  is  conflicting  testi- 
mony as  to  facts  which  the  jury  must  And 
in  order  to  arrive  at  a  verdict.  We  find 
no  error  in  the  record.  It  is  therefore  or- 
3ered  that  the  judgment  and  order  over- 
ruling appellant's  motion  for  new  trial  be 
affirmed,  with  costs.    Judgment  affirmed. 

Blake,  C.  J.,  and  Db  Witt,  J.,  concur. 
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Lt  n  Datib'  Ebtatb. 
(Supreme  Court  of  Montana.   July  18, 1891.) 

^OBiLTB  APPEALB — ChXKOB  OF  VeITDB — FkEJUDICI 
0»  JddOS — FSBIUSICB  OF  FHOFLE — StTFFICIKNOT 
OF  Affidayits. 

1.  Since  tbe  adoption  of  the  oonstitntion 
which  abolisbes  probate  courts,  and  transfers 
Jurisdiction  in  probate  matters  to  the  district 
courts,  Code  Civil  Proc.  Mont.  {  421,  relating  to 
appMlB  from  district  courts,  governs  in  matters 
of  probate  appeals,  instead  of  Prob.  Frao.  Aot 
Hont  {  824,  which  regulated  appeals  from  the 
probate  court.  Following  Estate  of  McFarland, 
20  Fac.  Rep.  186. 

2.  Although  Code  Civil  Froc.  Mont.  {  444, 
which  provides  for  •ppeals  firom  final  Judgments 
«t  the  distriot  court,  "or  any  part  thereof, "  does 
not  apply  to  an  order  denying  a  change  of  venue, 
yet  when  two  appeals  are  taken  from  such  an 
order,  and  each  is  an  appeal  from  the  whole  or- 
der as  well  as  a  part  thereof,  and  the  transcript 
embodies  every  act  of  the  court  and  the  testimony 
which  was  adduced,  such  appeals  will  be  enter- 
tained and  treated  as  one  appeal. 

8.  Code  Civil  Proo.  Mont  i  83,  relating  to 
change  of  venue,  "when  there  la  reason  to  be- 
lieve that  an  Impartial  trial  cannot  be  had,  "does 
not  Include  the  ground  of  the  bias  or  pre]udioe 
of  the  court. 

4.  Frob.  Prac.  Aot  Hont.  1 110,  providing  for 
the  transfer  of  proceedings  in  matters  of  probate 
to  another  court  when  the  Judge  is  "disqualified 
to  act  from  any  cause, "  relates  only  to  the  stat- 
utory disqualifications  existing  at  the  passage  of 
that  act,  and  does  not  include  the  ground  of  the 
Judge's  prejudice. 

0.  On  a  motion  for  a  change  of  venae  in  • 
probate  proceeding,  on  the  ground  that  an  im- 
partial trial  could  not  be  had,  the  alBdavits  in 
support  of  the  motion  were  by  two  non  residents 
of  the  county,  and  referred  to  newspaper  clip- 
pings, and  to  statements  made  by  several  per- 
sons that  the  people  of  the  county  were  preju- 
diced In  the  matter.  Only  one  of  these  persons 
was  named,  but  it  was  stated  that  they  all  re- 
fused to  make  affidavit  to  their  statements.  No 
excuse  was  given  for  not  compelling  them  to  ap- 
pear in  ooun  and  substantiate  theu:  statements. 
Eleven  residents  of  the  county  made  affidavit 
thai  there  was  no  prejudice,  and  It  appeared  that 
the  newspaper  clippings  were  comments  npon  ac- 
tions of  tiie  court  in  the  appointment  of  an  ad 
ministrator,  and  were  published  without  any  au- 
thority from  the  party  whose  cause  they  favored. 
Held,  that  it  was  not  an  abuse  of  discretion  to 
refuse  a  change  of  venue. 

Appeal  from  district  court.  SilTer  Bow 
county;  John  J.  McHatton,  Judge. 

A  proceeding  by  Henry  A.  Root  and 
Maria  Cummlnga  to  contest  the  will  of 
Andrew  J.  Davis.  Order  denying  a  change 
of  venue.    Contestants  appeal.    AfSrmed. 

Toole  &  Wallace,  McConnell  &  Clayberg, 
Robt.  G.  lageraoll,  and  Nathaniel  Myers, 
for  appellants.  TV.  W.  Dixon,  John  F. 
Forbia,  and  M.  Klrkpatrick,  (or  respond- 
ent. 

Blake,  C.  J.  This  la  an  appeal  from 
an  order  overruling  the  motion  of  Henry 
A.  Rootand  MariaCummings  (or  a  change 
of  venue  upon  the  (olio wing  grounds: 
"First.  There  Is  reason  to  believe  that  an 
impartial  trial  cannot  be  had  In  said 
county  of  Silver  Bow.  Seeond.  The  cltl- 
fens,  inhabitants,  and  tax-payers  o(8aid 
county  are  interested  In  said  proceedings, 
are  biased  and  prejudiced  against  contest- 
ants, and  in  (avor  of  proponent;  and  be- 
cause the  ends  of  justice  will  be  promoted 
by  said  change."  The  order  was  made 
May  2,  1891.    The  body  of  one  notice  of 
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appeal  recites  *  that  ttaeconteKtanta  •  •  • 
appeal  (rom  the  order  of  the  court  orer- 
ruling  their  motion  (or  a  chang^e  o(  venue, 
on  account  o(  the  prejndlce  o(  tbe  Judge  o( 
said  court,  •  •  •  and  (rom  the  whole 
thereo(,  to  the  supreme  court  o(  the  state 
o(  Montana. "  In  another  notice,  thia  lan- 
guage Is  used:  "The  contestants  •  •  • 
appeal  from  the  order  o{  the  court  over- 
ruling their  motion  (or  a  change  o(  venue, 
on  account  o[  the  prejudice  o(  the  inhabit- 
ants o(  the  county,  and  (or  tbe  reason 
that  an  Impartial  trial  cannot  be  had 
therein,  •  •  •  and  from  the  whole 
thereo(,  to  the  supreme  court  o(  tbe  state 
o(  Montana." 

The  Issues  which  are  to  be  tried  in  this 
proceeding  should  be  considered  be(ore 
we  discuss  tbe  questions  which  have  been 
raised.  Andrew  J.  Davis  died  March  11, 
1890,  in  the  county  o(  Silver  Bow,  In  this 
state.  John  A.  Davis  filed,  July  24, 1890, 
in  the  court  below,  his  petition,  and  al- 
leged that  the  deceased  had  le(t  a  will, 
which  first  came  to  his  knowledge  and 
possession  upon  the  16th  day  o(  July.  1890. 
He  therein  stated  tbe  value  of  tbe  estate 
to  be  about  (onr  and  one-haU  millions  o( 
dollars,  and  the  heirs  to  be  14  persons, 
who,  with  the  exception  o(  the  petitioner, 
were  non-residents.  Tbeentlre  estate,sub- 
)ect  to  a  IKe  maintenance  o(  three  parties, 
was  devised  by  this  instrument  to  said 
John  A.  Davis.  The  will,  according  to 
the  record,  was  executed  in  the  state  o( 
Iowa  in  the  month  o(  July,  1866.  Said 
Boot  and  Mrs.  Cumralngs,  who  are  two 
helm  o(  the  deceased,  filed  in  writing  their 
objections  to  the  probate  o(  this  Instrn 
ment,  and  averred,  in  substance,  that  the 
same  was  a  (orgery,  and,  U  ever  executed, 
was  revoked  by  the  deceased  during  his 
Ii(e-time  by  the  making  o(  other  wills. 
John  A.  Davis  In  his  replication  denieti 
that  the  deceased  ever  executed  another 
will,  and  alleges  that,  U  he  had,  tbe  In- 
strument which  was  made  in  tbe  year  1806 
was  republished.  Tbe  contestants  de- 
manded a  trial  by  a  jury  ol  these  Issues. 

The  affidavits,  pleadings,  and  document- 
ary evidence,  which  were  submitted  upon 
the  hearing  o(  tbe  motion,  relate  to  the 
grounds  which  are  specified  In  tbe  notices 
o(  appeal.  It  Is  claimed  by  John  A.  Da- 
vis, who  Is  the  respondent,  that  this  court 
has  no  jurisdiction  to  review  the  action  o( 
the  court  below.  The  contention  is  that 
this  order  is  not  enumerated  in  section 
824  o{  the  prr>bate  practice  act,  concern- 
ing appeals  (rom  tbe  probate  court,  and 
that  there  is  no  other  legislation  upon 
this  matter.  These  proceeding's  recently 
received  the  careful  Investigation  of  this 
court  in  Estate  of  McFarland,  10  Mont. 
— ,  26  Fac.  Rep.  185,  and  were  adjudged 
Invalid ;  and  It  was  further  held  that  ap- 
peals In  the  district  court  In  "matters  of 
probate"  must  be  regulated  by  section 
421  of  the  Code  of  Civil  Procedure.  Under 
its  terms,  an  appeal  may  be  taken  "from 
an  order  granting  or  refusing  to  grant  a 
change  of  the  place  o(  trial."  We  are 
thereby  expressly  empctwered  to  inquire 
into  the  merits  o(  this  appeal. 

But  the  retipoudent  InsiRts  that  each  o( 
the  notices  is  of  an  apponi  from  a  part  of 
the  order  before  us,  and  that  tiuch  prao 


Digitized  by  LjOOQ IC 


Mont.) 


IN  ItE  DAVIS'  ESTATE. 


343 


tlce  is  without  legal  sanction.  Tlie  tran- 
Bcript  contatna  one  motion  for  a  cbange  of 
the  venue,  which  sets  forth  two  grounds, 
and  one  order  overruling  the  Bame,  and 
two  distinct  notices  of  appeal  and  under- 
taliings  on  appeal.  We  confess  that  we 
do  not  understand  the  reasons  for  bring- 
ing into  this  tribunal  more  than  one  ap- 
peal in  this  matter.  The  Judge  of  the 
court  below,  however,  seems  to  have 
treated  the  subject  in  like  manner,  and 
employs  in  the  order  these  words:  "The 
motions  of  contestants  for  a  change  of 
venue  herein,  having  come  un  regularly 
to  l>e  heard,  •  •  *  it  is  now  ordered 
and  adjudged  that  said  motions  for  a 
change  of  venue  be,  and  the  same  is,  de- 
nied and  overruled."  The  counsel  for  the 
appellants  may  have  been  controlled  l>y 
this  peculiar  phraseology.  The  supreme 
court  of  California  allows  an  appeal  to  be 
taken  from  a  portion  of  au  order. 
Dimick  v.  Berlnger,  32  Gal.  488;  Estate  of 
McCauley,  60  Cal.  544.  The  cases  of  Bark- 
ley  v.  Logan,  2  Mont.  296,  and  Plaisted  v. 
Nowian,  Id.  SS&,  on  which  the  respondent 
relies,  are  easily  distinguished.  When 
they  were  decided,  the  statute  relating  to 
appeals  was  as  follows:  "An  appeal  may 
be  taken  to  the  supreme  court  from  the 
district  courts  in  the  following  cases: 
f^rst.  Prom  a  final  Judgment  entered  in 
an  action  or  special  proceedlngcommenoed 
iu  those  courts,  or  brought  into  those 
courts  from  other  courts."  Civil  Prac. 
Act,  7th  iSess.  $  380.  This  section  was  sub- 
sequently amended,  and  now  reads:  "An 
appeal  may  be  taken  'o  the  supreme  court 
from  the  district  courts  in  the  following 
cases:  First.  From  a  final  judgment,  or 
any  part  thereof,  entered  in  an  action  or 
special  proceeding  commenced  in  those 
courts,  or  brought  Into  those  courts  from 
other  courts."  Code  Civil  Proc.  §  444. 
Aside  from  this  radical  difference  between 
the  statutes,  supra.  It  Is  obvious  that  a 
Judgment,  which  is  the  final  settlement  of 
the  rights  of  the  parties  to  an  action,  can- 
not be  placed  upon  the  same  level  witli  an 
order  respecting  the  place  of  a  trial.  In 
the  case  at  bar,  each  appeal  Is  from  the 
whole  order,  as  well  as  a  specified  part 
thereof,  and  the  transcript  embodies,  with- 
out any  omission,  every  act  nt  the  court, 
and  the  testimony  which  was  adduced. 
If  we  regard  as  irregular  the  taking  of 
two  appeals,  when  one  is  sufficient,  the 
fact  does  not,  in  this  instance,  deprive  the 
contestants  of  any  substantial  right. 

We  will  now  consider  the  first  ground 
on  which  the  motion  for  a  change  of  the 
place  of  trial  Is  founded :  "There  is  reason 
to  believe  that  an  Impartial  trial  cannot 
be  had  in  said  county  of  Silver  Bow,"  It 
is  contended  that  thlssubdivlsion  includes 
the  ground  that  the  Judge  of  the  court  be- 
low is  biased  and  prejudiced  against  the 
appellants,  and  our  attention  is  directed 
to  the  following  statutes:  "It  an  action 
or  proceeding  is  commenced  or  pending  In 
a  court,  and  the  judjje  or  justice  thereof  Is 
disqualified  from  acting  as  such,  or  if,  for 
any  cause,  the  court  orders  the  place  of 
trial  to  be  changed.  It  must  be  transferred 
for  trial  to  a  court  the  parties  may  agree 
upon  by  stipulation  In  writing,  or  made 
iu  open  court,  and  entered  In  the  minutes; 


or.  If  they  do  not  so  agree,  then  to  the 
nearest  court  where  the  like  objection  or 
cause  for  making  the  order  does  not  exist, 
as  follows:  *  *  •  If  in  the  probate 
court,  to  some  oi:her  probate  court."  Id. 
§  63.  "The  court  may,  on  good  cause 
shown,  change  tlie  place  of  trial  in  the 
following  cases:  ♦  •  •  When  there  is 
reasou  to  believe  that  an  impartial  trial 
cannot  be  had  therein. "  Id.  §  62.  "  When 
a  petition  is  filed  in  the  probate  court, 
praying  for  admission  to  probate  of  a 
win,  or  for  granting  letters  testamentary 
or  of  adminstration,  or  other  proceedings 
are  pending  In  the  probate  court  for  the 
settlement  of  an  estate,  and  the  presiding 
Judge  of  the  court  Is  disqualified  to  act 
from  any  cause,  upon  his  own  or  the  mo- 
tion of  any  person  interested  In  the  es- 
tate he  must  make  an  order  transferring 
the  proceeding  to  the  probate  court  of  an 
adjoining  county;  •  •  •  and  thereuft- 
ei  the  probate  court  to  which  the  proceed- 
ing is  transferred  shall  exercise  the  same 
authority  and  jurisdiction  over  the  es- 
tate, and  all  matters  relating  to  the  ad- 
ministration thereof,  as  if  it  had  original 
jurisdiction  of  the  estate."  Prob.  Prac. 
Act,  §  110.  Under  the  constitution,  the 
Judge  of  the  district  court  possesses  the 
jurisdiction  which  was  formerly  lodged  in 
the  probate  Judge,  and  It  is  argued  that  a 
broad  and  liberal  construction  must  be 
given  to  the  clause,  "disqualified  to  act 
from  any  cause."  We  think  there  are 
other  statutes  which  should  be  examined 
in  this  connection.  "  A  Judgeshall  not  act 
as  such  in  any  of  the  following  cases:  In 
enaction  or  proceeding  to  which  he  is  a 
party,  or  In  which  he  is  Interested ;  when 
he  is  related  to  either  party  by  consan- 
guinity or  affinity  within  the  third  degree; 
or  when  he  has  been  attorney  or  counsel 
for  either  party  in  the  action  or  proceed- 
ing." Code  Civil  Proc.  §  547.  This  number 
of  disqualifications  has  been  enlarged  in 
the  following  section:  "No  probate  court 
shall  admit  to  probate  any  will,  or  grant 
letters  testamentary  or  of  administra- 
tion, in  any  case  where  the  judge  thereof 
is  interested  as  next  of  kin  to  the  dece- 
dent, or  as  a  legatee  or  devisee  under  the 
will,  or  when  he  Is  named  as  executor  or 
trustee  in  the  will,  or  as  a  witness  there- 
to, or  Is  in  any  other  manner  interested  or 
disqualified  from  acting."  Prob.  Prac. 
Act,  §109.  The  olas  or  prejudice  of  the  judge 
is  not  referred  to  as  a  disqualification,  or 
as  a  cause  for  the  change  of  the  place  of 
trial,  in  any  statute  affecting  the  district 
or  probate  courts  In  civil  or  probate  pro- 
ceedings. Bnt,  in  the  title  regulating  the 
procedure  in  the  courts  of  justices  of  the 
peace,  we  find  the  mandatory  provision 
that,  "if  either  party  make  affidavit  that 
he  has  reason  to  believe  and  df)e8  believe 
that  he  cannot  have  a  fair  and  impartial 
trial  before  snch  justice,  the  action  shall 
be  transferred  to  some  other  Justice  of  the 
same  county ;  and.  In  case  of  a  jury  being 
demauded,  and  affidavit  of  either  party  is 
made  that  he  cannot  have  a  fair  and  Im- 
partial trial  on  account  of  the  bias  or 
prejudice  of  the  citizens  of  the  precinct  or 
township  against  him,  the  action  shall  be 
transferred  to  some  other  justice  of  the 
peace  in  the  county. "  Code  Civil  Prop^ 
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780;  Flagley  V. Hubbard, 22  Cal. 34.  Intbo 
criminal  practice  act,  it  1b  provided  as  lol- 
lows:  "Any  defendant,  in  any  indictment 
or  information,  maybe  awarded  a  cliange 
ot  venue  upon  a  petition  setting  forth  tbat 
he  has  reason  to  believe  that  he  will  not  re- 
ceive a  fair  trial  in  the  court  In  which  such 
Indictment  or  Informaciou  may  be  pend- 
ing, on  accountthat  the  judge  la  interested 
or  prejudiced,  or  is  ot  kin  to,  or  shall  have 
been  counsel  for,  either  party,  »  »  • 
or  that  the  Inhabitants  of  the  county  are 
prejudiced  againnt  the  applicant,  so  that 
he  cannot  expect  a  fair  trial."  Section 
226.  The  intention  oJ  the  legislature  is 
uttered  plainly  and  directly  wltli  relation 
to  the  bias  or  prejudice  of  justices  of  the 
peace,  and  the  judKes  of  the  courts  where 
an  indictment  or  information  is  pending. 
What  legal  inference  can  be  drawn  from 
the  comparison  of  the  statutes,  supra? 
One  potent  fact  In  the  history  of  tliis  leg- 
islation during  the  territorial  period  is 
very  useful  and  important  in  expounding 
the  will  of  the  law-makers.  We  allude  to 
the  question  which  arose  in  Godhe  v.  Mc- 
Cormick,  1  Mont.  105.  When  tlie  fourth 
legislative  assembly  convened,  in  Novem- 
ber, 1867,  section  21  of  the  civil  practice 
act  was  in  effect  the  same  as  section  G2, 
supra.  Code  Civil  Proc.  By  an  act  ap- 
proved Uecember  6, 1867,  this  section  was 
amended  in  some  particulars,  as  follows: 
"Second.  When  there  Is  reason  to  believe 
that  an  impartial  trial  cannot  be  bad  in 
said  cause  by  reason  of  the  bias  or  the 
prejudice  of  the  judge  before  whom  th» 
same  is  pending,  or  by  reason  of  the  bias 
or  prejudice  of  the  citizens  of  the  county 
where  said  action  is  pending:  •  •  » 
provided, however, that  when  an  affidavit 
is  made  by  any  party  to  said  action  or 
proceeding,  or  by  his  or  their  attorney, 
that  the  party  making  the  application, 
and  on  whose  behalf  tiie  affidavit  is 
made,  cannot  have  a  fair  and  impartial 
trial  in  said  action  by  reason  of  the  bins 
or  prejudice  of  the  judge  before  whom  said 
action  is  then  pending,  such  judge  shall, 
and  it  is  made  his  duty  to  immediately, 
order  said  action  to  be  transferred  to 
some  other  county  in  said  territory,  out- 
side ot  his  judicial  district,  •  •  •  This 
act  shall  apply  to  all  actions  now  pend- 
ing, or  that  may  hereafter  be  brought,  In 
the  territory  ol  Montana."  St.  4th  Sess. 
68.  McCormick  tiled  December  7, 1867,  his 
motion  and  affidavit  for  a  change  of  the 
venue  of  the  action  by  reason  of  the  bias 
and  prejudice  ot  the  judge.  The  court 
sustained  a  motion  to  strike  from  the 
files  these  papers,  and  tried  tlte  cause.  It 
was  held  in  Godbe  v.  McCormick,  supra, 
that  this  act  was  upon  n  rightful  subject 
ot  legislation,  and  did  not  divest  the  dlH- 
trict  courts  ot  their  common-law  jurisdic- 
tion. The  judgment  was  reversed  upon 
the  sole  ground  that  the  court  was  re- 
quired to  obey  the  statute  and  change  the 
venue.  The  same  legislative  body  passed 
the  civil  practice  act,  which  was  approved 
December  23, 1867, and  repealed  the  amend- 
ment, supra,  and  section  21  was  re-enacted 
without  any  modification.  The  law  up- 
on this  subject  has  remained  in  force  since 
ttiat  date.  The  following  statute  has  ex- 
isted from  its  approval,  January  11, 18U5: 


"That  the  common  law  of  England,  so 
tar  as  the  same  Is  applicable  and  of  a  gen- 
eral nature,  and  not  in  confiict  with  spe- 
cial enactments  of  this  territory,  shall  be 
the  law  and  rule  ot  decision,  and  shall  be 
considered  as  ot  full  force,  until  repealed 
by  legislative  authority."  St.  Ist  Sess, 
350.  In  Turner  v.  Com.,  2  Mete.  (Ky.)  628, 
the  court  said:  "At  common  law  there 
were  but  two  objections  that  went  to  the 
dlsqualiacatiou  of  a  judge  to  try  a  cause, 
to-wit:  Interest  in  his  own  behalf  in  the 
result,  or  being  ot  kin  to  others  Interested 
therein.  2  Bac.  Abr.  tit.  'Courts.'"  in 
Peyton's  Appeal,  12-Kan.  40",  the  court 
said:  "It  will  be  admitted  tbat  at  com- 
mon law  prejudice  did  not  disqualify  a 
judge."  In  the  opinion  in  Conn  v,  Chad- 
wick,  17  Fla.439,by  Mr.  Justice  Westcott, 
it  is  said:  "In  the  time  ot  Bracton  and 
Fieta,  a  judge  might  bo  refused  tor  good 
cause,  but  at  the  common  law,  as  admin- 
istered in  England  and  the  UnUed  States 
tor  centuries,  judges  and  justices  could  n<»t 
be  challenged.  There  were  disqualifying 
caiises,  such  as  interest  and  being  ot  kin 
to  the  party. " 

We  will  comment  upon  the  decisions  of 
states  in  which  similar  statutes  arc  en- 
forced. A  leading  case  upon  this  branch 
of  our  inquiry  Is  McCauley  v.  Weller,  12 
Cal.  500,  and  Chief  Justice  Terry  in  the 
opinion  says:  "The  appllcathm  tor  a 
change  ot  venue  was  made  upon  affidavits 
setting  up  that  defendants  could  not  have 
a  fair  and  impartial  trial  in  the  court  be- 
low, on  account  of  the  bias  ot  the  presid- 
ing judge. "  The  statute,  which  Is  in  sub- 
stance section  547,  supra,  of  the  Code  ot 
Civil  Proceilnre,  Is  cited;  and  the  court 
proceeds:  "These  are  the  only  causes 
which  work  a  dinqiialiflcation  ot  ajudicial 
officer.  The  exhibition  by  a  judge  ot  par- 
tisan  feeling,  or  tlie  unnecessary  expres- 
sion of  an  opinion  upon  the  justice  or 
merits  of  a  controversy,  though  exceeding- 
ly Indecorous,  improper,  and  reprehensi- 
ble, as  calculated  to  throw  suspicion  upon 
the  judgments  of  the  court  and  bring  the 
administration  ot  justice  into  contempt, 
are  not,  under  our  statute,  sufficient  to 
authorize  a  change  of  venue  on  the  ground 
that  the  judge  is  disqimlifiud  from  sitting. " 
The  additional  reasons  which  are  pre- 
sented in  support  of  this  rule  appear  to 
be  unsound,  and  we  concur  with  Mr.  Hayne 
in  the  following  observation:  "Tlie 
true  rcBson  ot  the  rule  in  McCauley  v. 
Weller,  that  bias  does  not  dlKqualify  a 
Judge,  is  timt  such  ground  Is  not  specified 
in  the  statute  as  a  ground  of  disqualifica- 
tion." Hayne,  New  Trials,  §S2.  This  au- 
thorltv  has  been  followed  in  many  cases. 
People  V.  Williams,  24  Cal.  31;  People  v. 
Shuler,  28  Cal.  4iK).  The  case  ot  McCauley 
V.  Weller,  supra,  was  heard  at  the  Janua- 
ry term,  18i>»,  and  Bnhver  Con.  MIn.  Co. 
V.  Standard  Con.  Min.  Co.,  83  Cal.  589,  23 
Pac.  Hep.  1102,  was  determined  at  the 
April  term,  1890.  and  It  Is  said:  "As  to 
the  appeal  from  the  cjrder  denying  defend- 
ant's motion  to  change  the  place  of  trial, 
it  is  to  be  observed  that  the  only  ground 
of  the  motion  alleged  or  attempted  to  be 
proved  was  that  the  '  judge  of  said  court 
Is  disqualified  from  acting  in  said  case  on 
account  ot  his  bias  and  prejudice  against 
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the  defendant  and  A.  Pettibone,  ita  pres- 
ident and  resident  manager;'  which  Is  not 
one  of  the  groauda  of  dlaqnallflcation 
ennmerated  In  section  170  of  the  Code  of 
Civil  Procetlare,  and  therefore  not  a 
ground  of  diaqnaliUcatlon."  The  com- 
missioners of  the  state  of  Galitornia  with 
reference  to  this  section  say  in  their  re- 
port: "The  three  causen  stated  In  the 
text  are  the  only  ones  which  work  a  dis- 
qualification of  a  Judicial  ofiQcer."  In 
Allen  V.  Reilly,  15  Nev.  452,  the  court  said : 
"Defendant  then  mored  for  a  change  uf 
venue,  on  the  groand  that  be  coald  not 
have  a  fair  and  impartial  trial  before  the 
lodge  presiding,  because  he  and  defendant 
had  been,  and  then  were,  bitter  personal 
enemies.  The  motion  was  supported  by 
the  defendant's  affidavit  setting  out  the 
facts  just  stated,  but  it  was  denied  by 
the  court.  The  Judge  wm  not  disqualified 
under  the  statute.  Comp.  Laws,  950." 
"The  statutes  of  California  and  Nevada, 
which  are  relied  on  in  the  opinions,  supra, 
are  identical  in  their  provisions  with  sec- 
tion 547,  supra,  of  our  Code  of  Civil  Pro- 
cedure. Let  us  weigh  the  authorities  with 
which  the  appellants  sustain  their  posi- 
tion. In  Peyton's  Appeal,  supra,  a  mo- 
tion was  made  that  the  venue  be  changed 
on  the  ground  of  the  bias  or  prejudice  of 
the  Judge.  It  was  held  that  the  proceed- 
ing btiurethe  court  waacriminal  Initanat- 
are,  and  the  defendant  had  the  right  to 
have  the  same  removed  under  this  provis- 
ion of  the  Criminal  Code,—"  Where  the  judge 
is  in  any  wise  interested  or  prejudiced. 
*  •  •"  The  fourth  section  of  the  act  re- 
lating to  the  district  courts  provides  for 
the  selection  of  a  Jndge  pro  U»a  in  certain 
cases,—"  When  the  Judge  is  interested,  or 
has  been  of  counsel  in  the  case  or  subject- 
matters  thereof,  or  is  related  to  either  of 
the  parties,  or  otherwise  disqnali&ed  to 
Bit."  In  ascertaining  the  meaning  of 
the  expression,  "or  Is  otherwise  disquali- 
fied to  sit, "  the  case  of  Turner  v.  Com., 
supra,  is  approved,  and  it  was  decided 
that  the  change  of  venue  should  bavet>een 
granted,  orthe  trial  should  have  lt>een  had 
l)eforea  judge  pro  tern.  The  appellant  in 
Tamer  v.  Com.,  supra,  filed  affidavits, 
and  asserted  that  the  presiding  judge  was 
bis  personal  enemy,  and  that  be  believed 

-that  he  could  nnt  and  would  not  do  him 
justice  upon  the  trial.  He  asked  that 
some  impartial  lawyer  be  substituted  in 
the  place  of  thin  jadiclal  officer,  and  the 
application .  was  refused.  It  is  stated  in 
the  opinion  of  the  court  by  Mr.  Jnstioe 
8tii.es  that  the  statute  of  1816  "provided 
that,  in  all  suits  cognizable  in  any  of  the 
circuit  courts  of  the  state  where  either 
party  should  conceive  that  he  or  she 
would  not  receive  a  fair  trial  in  the  court 
in  which  such  suit  might  be  pending,  ow- 
ing to  the  interest  or  prejudice  of  any 
judge  or  Judges  of  said  court,  •  •  • 
such  party  might,  upon  the  terms  and  in 
the  manner  therein  prescribed,  apply  for 
and  obtain  a  change  of  venoe:  thus  mak- 
ing the  pr^udlre  of  the  judge  a  ground  for 

. a  change  of  venue."  In  order  that  an- 
other remedy  might  be  obtained  by  the 
election  of  a  special  judge  under  these  cir- 
cumstances, the  framers  of  the  constitu- 
tion of  the  state  of  Kentucky  inserted  this 


atetlon:  "The  general  assembly  shall 
provide,  by  law,  for  holdingcircultcourte, 
when,  from  any  cause,  the  judge  shall  fail 
to  attend,  or,  it  in  attendance,  cannot 
properly  preside."  In  pursuance  of  this 
power,  the  legislature  enacted  a  statute 
which  reads  as  follows:  "When,  from 
any  cause,  the  Judge  of  the  circuit  falls  to 
attend,  or,  if  in  attendance,  cannot  prop- 
erly preside  in  a  cause  or  causes  pending  in 
such  court,  the  attorneys  of  the  court 
who  are  present  shall  elect  one  of  its  mem- 
bers then  in  attendance  to  bold  the  court 
for  the  occasion,  who  shall  accordingly 
preside. "  The  coartconstraedthephrases, 
"any  cause,"  and  "properly  preside," 
and  concluded  that  the  framers  of  the 
constitution,  by  the  section,  supra,  "must 
be  presumed  to  have  referred  to  the  laws 
then  in  force,  prescribing  what  was  a 
legal  cause  to  prevent  a  circuit  Judge  from 
trying  a  case ; "  and  that  said  act  of  1816 
specified,  among  other  such  causes,  the 
prejudice  of  a  Judge.  -  It  was  therefore  ad- 
Judged  improper  for  the  circuit  Judge  to 
preside  in  the  case,  after  the  objections 
of  the  appellant  were  presented,  and  try 
and  determine  tbe  issues.  It  is  pertinent 
to  notice  at  this  time  a  sentence  from  the 
American  and  English  Encyclopedia  of 
Law:  "Bias  or  prejudice  on  the  part  of 
tbe  judge  is  generally  held  to  be  a  suffi- 
cient ground  for  a  change  of  venue." 
Volume  3,  p.  »3. 

We  have  exumined  all  the  cases  which 
are  referred  to  in  the  accompanying  note, 
and  comprise  the  appellate  courts  of  the 
states  of  Iliinnis,  Indiana,  Iowa,  Wiscon- 
sin, Minnesota,  and  Kansas.  Tbefounda' 
tion  of  every  decision  is  a  statute  whicli 
defines  in  express  terms  the  bias  or  pnju- 
dice  of  the  Judge  to  be  a  disqualification. 
Borne  of  tbe  acts  which  are  quoted  are  as 
mandatory  as  tbe  foregoing  law  in  Godbe 
v.McCurmick, supra.  Thesolitary  author- 
ity fur  the  principle  which  is  upheld  by  tbe 
appellants  is  Williams  v.  Robinson,  6 
CuBh.  333.  The  statute  establlRhing  the 
police  court  in  Taunton  provided  that  tbe 
special  justice  "shall  have  power,  in  case 
of  the  absence,  sickness,  interest,  or  any 
other  disability  of  the  standing  Justice,^ 
to  hear  and  determine  the  case,  "  tbe  said 
cause  being  assigned  on  tbe  record."  The 
following  entry  appears  in  this  book: 
"  This  action  is  tried  by  the  special  Jnstice, 
the  standing  Justice  having,  before  the  ac- 
tion was  commenced,  heard  the  facts  in 
the  case,  as  stated  by  the  plaintiff,  and  be- 
ing, therefore,  somewhat  interested  in  the 
plaintiff's  favor."  The  eminent  Jurist, 
Mr.  Justice  Mbtoalf,  in  the  opinion,  said : 
"Conscious  bias  or  prejudice  in  favor  of 
one  of  tbe  parties,  or  against  the  other, 
caused  by  hearing  an  ex  parte  statement 
of  tbe  facts  of  the  case,  is  an  inability  or 
disability  to  try  the  case,  within  the  Just 
meaning  of  the  statutes.  *  *  *  It  was 
not  necessary  that  tbe  statutes  should 
enumerate  all  the  disqualifications  of  the 
standing  Justice.  The  rules  of  the  com- 
mon law  and  the  principles  of  natural  Jus- 
tice are  to  be  applied  in  tbe  construction 
of  these  statutes."  It  was  held  that  the 
special  Justice  lawfully  tried  the  action. 
We  are  not  aware  of  an.T  decision  which 
entertains  these  views.    We  have  declared 
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that  the  bias  and  prejuOice  of  a  lodge  did 
not  conatitate  dlBquallflcations,  according 
to  the  common  law.  In  Com.  v.  McClos- 
l<ey,  2  Rawle,  369,  Mr.  JuBtice  Boqerb  for 
the  court  sayB :  "  If  the  legiBlatare  Rhould 
pass  a  law  in  plain,  unequivocal,  and 
explicit  terms,  within  the  general  scope  of 
their  conetitutlonal  power,  I  know  of  no 
authority  in  this  government  to  pro- 
nounce 8u<".h  an  act  void,  merely  because, 
in  the  opinion  of  the  Judicial  tribunals,  it 
was  contrary  to  the  principles  of  natural 
justice;  for  this  would  be  vesting  In  the 
court  a  latitudlnarian  authority  which 
might  be  abused,  and  would  necessarily 
lead  to  collisions  between  the  legislative 
and  Judicial  departments,  dangerous  to 
the  well-being  of  society,  or,  at  least,  not 
in  harmony  with  the  structure  of  our 
ideas  of  natural  government.  Justice  is 
regulated  by  no  certain  or  fixed  standard, 
so  that  the  ablest  and  purest  minds  might 
sometimes  differ  with  respect  to  it."  We 
Hiso  cite  from  Potter's Dwar. St.  61 :  "The 
legislature  possess,  certainly,  an  equal,  if 
not  a  superior,  right,  t(»  the  courts,  to  de- 
termine, by  their  opinion,  what  laws  are 
conststeut  with  the  abstract  principles  of 
natural  Justice." 

From  this  review,  the  deduction  is  clear 
that  there  is  no  statute  which  authorizes 
the  change  of  the  place  of  trial  of  this  pro- 
ceeding by  reason  of  the  bias  and  preju- 
dice of  the  Judge  of  the  court  below.  This 
Is  the  rock  on  which  our  Judgment  stands. 
We  have  seen  that  the  legislative  assem- 
bly has  spoken  in  emphatic  tones  of  the 
rights  of  suitors  in  Justices'  courts,  and 
defendants  iu  certain  criminal  proceedings, 
to  procure  a  change  of  the  venue  on  ac- 
count of  the  bias  or  prejudice  of  the  Judge; 
but  it  has  been  silent  for  decades  upon  this 
cause  with  regard  to  parties  In  the  district 
and  probate  courts.  The  court  below  did 
not  have  the  power  to  grant  the  motion 
for  this  ground,  and  it  is  needless  to  look 
at  the  evidence  thereon.  We  reiterate  our 
criticism  concerning  the  reasons  which 
have  been  given  by  some  courts  which 
have  reached  the  same  results.  We  disap- 
prove every  suggestion,  and  claim  that  a 
judge  who  is  swayed  by  personal  bias  or 
prejudice  is  powerless  to  injure  his  foes, 
or  render  aid  to  his  friends,  because  his 
errors  can  be  corrected  upon  appeal  to  a 
superior  tribunal.  There  are  presump- 
tions In  favor  of  his  rulings  which  cannot 
be  Ignored,  and  he  can  make  orders  which 
cannot  be  disturbed  unless  there  has  been 
a  gross  abuse  of  his  discretion.  It  Is  ad- 
mitted that  the  place  of  the  trial  of  this 
proceeding  can  be  changed  nnder  section 
62,  supra,  Code  Civil  Proc,  If  the  people  of 
the  county  of  Sliver  Bow  are  biased  and 
prejudiced  against  the  appellants,  so  that 
there  Is  reason  to  believe  that  an  impar- 
tial trial  cannot  be  had  therein. 

There  are  no  legal  questions  for  our  de- 
termination. An  order  refusing  the  appli- 
cation for  a  change  of  venue  will  not  be 
set  aside,  in  the  absence  of  an  abuse  of  jn- 
dlcial  discretion.  Territory  v.  Corbett,  3 
Mont.  50;  Kenuon  v.QIliner,5  Mont.  257,  5 
Pac.  Rep.  847;  Territory  v.  Manton,  8 
Mont,  an,  19  Pac.  Rep.  .187.  In  these  ciises. 
the  uffiduvlts  were  adjudged  Insiifllclent 
to  support  the  grounds  which  had  been 


alleged  In  the  motion.  The  court  points 
out  accurately  in  Kennon  v.  Gilmer,  supra, 
the  character  of  the  proof  which  is  re- 
quired, and  the  form  of  the  alBdavit, 
which  purports  to  narrate  the  language 
of  the  witnesses.  These  matters  are  essen- 
tial,and  should  be  observed,  to  enable  the 
court  to  decide  whether  there  is  bias  or 
prejudice  In  the  community.  This  appK- 
cation  Is  accompanied  by  the  affidavits  of 
George  O.  Freeman  and  said  Root.  They 
also  embrace  nine  clippings  from  two 
newspapers,  which  were  published  In 
Butte,  the  county-seat  of  the  county  of 
Silver  Bow.  Freeman  deposes  that  he  is 
a  resident  of  Helena, in  this  state;  that  he 
went  to  Butte,  March  21,  1891,  for  the  pur- 
pose of  interviewing  the  residents  and 
property  owners  of  the  county  concerning 
the  sentiment  respecting  the  contest  of 
said  will;  that  he  remained  there  until 
March  30,  1891;  that  he  interviewed  in  the 
neighborhood  of  50  prominent  men  of 
Butte,  and  asked  them  what  they  thought 
the  chances  were  for  a  fair  and  impartial 
trial;  that,  with  two  exceptions,  such  of 
these  persons  advised  him  that  there  was 
a  strong  sentiment  in  the  county,  and  par- 
ticularly in  the  town  of  Butte,  in  favor  of 
John  A.  Davis  and  Andrew  J.  Davis,  Jr., 
his  son,  and  against  said  Root  and  Mrs. 
Cummlngs;  that  these  persons  said  that 
John  A.  Davis  was  an  old  resident  of 
Butte,  and  the  favored  brother  of  the  de- 
ceased; that  the  deceased  made  most  of 
his  money  In  Butte  and  said  county,  and 
that  the  people  of  Butte  would  get  the 
benefit  of  it  In  preference  to  some  outside 
place;  that  Andrew  J.  Davis,  Jr.,  was  en- 
titled to  have  the  First  National  Bank  of 
Butte;  that.  If  John  .\.  Davis  was  success- 
ful in  said  contest,  he  would  respect  the 
wishes  of  the  people  of  Butte,  and  keef) 
the  money  there,  and  that  Butte  wonkl 
get  the  bennflt  of  it;  that,  if  said  Root 
and  Mrs.  Cummings  were  successful  in  said 
contest,  the  money  of  the  estate,  and  the 
proceeds  of  the  property,  would  be  tamed 
from  Butte,  and  that  Butte  would  be  the 
loser;  that  affiant,  at  each  Interview,  had 
severally  requested  these  persons  to  make 
an  affidavit  setting  forth.  In  substance,  the 
above  facts  and  opinions,  "but  that  in 
each  and  every  instance,  with  but  two  ex- 
ceptions, said  persons  refused  so  to  do,  giv> 
Ing  as  their  reasons  for  such  refusal  thav 
they  did  not  desire  to  get  mixed  up  in  said 
matter  unless  they  were  compelled  to; 
that  they  would  not  do  eo  willingly;" 
that  affiant  interviewed  one  Julian,  a  re- 
porterupon  theButte Mining  Journal,  and 
that  Julian  made  the  same  statements  as 
the  other  persons;  that  Julian  refused  to 
make  an  affidavit,  but  said  that  "he  did 
not  wish  to  willingly  get  himself  mixed  up 
in  the  case;  but  that  if  called  into  court, 
and  made  to  do  so  by  the  Judge,  he  would 
tell  the  truth, just  as  he  had  told  affiant;" 
that  affiant  visited  during  this  time  the 
following  places  in  Butte:  "Lynch's  Sa- 
loon, the  Silver  Bow  Club,  the  Mint  Sa- 
loon, real-estate  office  of  W.  MeC.  White, 
Gamer's  boot  and  shoe  store,  D.  M.  New- 
bro  Drug  Company's  store,  and  the  sev- 
eral hotels  in  the  city  of  Butte;"  and  that 
he  met  "«  great  many  people"  who  in 
conversations  uttei-ed  the  above  facts  and 
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opinions;  that  the  questions  about  the 
Davis  estate  and  said  contest  were  mat- 
ters of  general  comment;  and  that  "only 
two  persons  expressed  themselves  other- 
wise than  as  against  the  said  Root  and 
CumminKS,  and  in  favor  of  John  A.  Davis 
and  Andrew  J.  Davis,  Jr. "  Said  Root  de- 
pitaes  that  he  is  a  resident  of  said  Helena, 
and,  in  addition  to  some  of  the  facts  in 
the  affidavit  of  said  Freeman,  says  that 
said  bunk  has  a  large  portion  of  the  mon- 
ey and  assets  of  said  estate;  that  said 
banlc,  with  the  exception  of  a  small  Inter- 
est, belongs  to  said  estate;  "and  tbat 
said  bank  does  a  general  large  and  ex- 
tensive business  in  accommodating  the 
merchants  and  business  men  of  said  city 
and  county ;"  and  that  the  newspapers  of 
Batte  have  been  trying  to  mould  the 
minda  ol  tbecommunity  generally  in  favor 
of  John  A.  Davis,  and  against  said  con- 
testants and  non-residents.  The  respond- 
ent  tiles  the  affidavits  of  John  A.  Davis, 
W.  McC.  White,  LutherC.  White,  Fred  Wey, 
James  Lynch,  Robert  Grix,  Victor  E.Qold- 
Bmith,  James  W.  Forbis,  George  W.  Irwin, 
Roderick  D.  Leggat,  and  Henry  G.  Vali- 
ton.  The  said  clippings  were  published 
in  the  Inter-Mountain  and  Butte  Mining 
Journal,  and  are  confined  chiefly  to  com- 
ments upon  the  action  of  the  court  below' 
in  appointing  John  A.  Davis  to  be  the  gen- 
eral administrator  of  the  estate.  These 
articles,  however,  viewed  as  a  whole,  ex- 
press in  positive  and  forcible  terms  the 
same  facts  and  opinions  which  are  stated 
in  the  nffldavits  of  Root  and  Freeman. 
One  of  them,  which  was  printed  April  30, 
18V0,  assumes  to  give  the  views  of  1.5  citi- 
zens of  Butte,  who  are  named  by  the  re- 
porter of  the  Mining  Journal,  of  the  ap- 
pointment of  John  A.  Davis.  The  affida- 
vits of  the  respondent  are  made  by  resi- 
dents of  Butte,  and  deny  tbat  any  bias  or 
prejudice  relative  to  the  contest  of  said 
will  exists  in  Butte  or  the  county  of  Silver 
Bow.  John  A.  Davis  deposes  that  the  ar- 
ticles were  published  in  the  newspapers 
without  his  knowledge  or  wishes,  and 
that  said  bank  "transacts  only  a  portion 
of  the  banking  business  of  said  city,  and 
that  only  a  portion  of  the  business  men  of 
the  city  of  Butte,  and  ot  the  county  of  Sil- 
ver Bow,  are  customers  of.  or  have  any 
business  with, said  bank,  there  being  four 
or  five  other  banks  doing  business  lu  said 
city  of  Butte. "  The  parties  who  were  en- 
gaged in  business  at  the  aforesaid  places 
have  contradicted  in  their  affidavits,  re- 
spectively, the  above  statements  ot  Free- 
man. Forbis  deposes  that  he  had  an  in. 
terviou-  with  said  Julian,  and  then  nar- 
rates a  conversation  which  differs  materi- 
ally from  the  report  of  Freeman.  It  is  sig- 
nificant tliat  said  Julian  Is  the  only  person 
who  Is  designated  in  the  affidavit  of  Free- 
man to  corroborate  his  testimony,  and 
that  no  excuse  is  offered  for  the  failure  to 
attempt  to  secure  the  presence  In  court  of 
a  number  of  the  citizens  of  Butte,  and  es- 
pecially of  the  two  men  who  seem  to  have 
been  friendly  to  the  contestants.  In  Ter- 
ritory V.  Manton,  supra.  Chief  Justice  Mc- 
CoNNELL  in  the  opinion  referred  to  the 
practice  In  deciding  upon  the  proof  of  the 
grounds  In  an  application  for  a  change  ot 
venue,  and  said:  "The  courtsbould  deter- 


mine the  question  from  the  facts  shown, 
upon  a  procedure  tor  that  special  purpose, 
either  by  testimony  taken  by  affidavits, 
or  witnesses  called  and  examined  in  open 
conrt,  or  before  the  Judge  at  chambers,  as 
the  case  may  be."  It  would  have  been  the 
proper  mode  in  this  proceeding,  when 
about  50  persons  were  found,  who  refused 
to  furnish  their  affidavits,  and  one  party 
was  apparently  testifying  upon  both 
sides,  to  have  invoked  the  process  of  the 
court,  and  compelled  all  of  them  to  attend 
the  hearing  and  give  their  evidence. 
There  might  have  been  added  to  this  list 
of  witnesses,  the  names  of  the  editors  and 
reporters  of  the  said  newspapers,  who 
could  be  questioned  as  to  their  source  of 
information,  and  the  citizens  who  were  in- 
terviewed April  30, 18»0,  according  to  the 
Butte  Mining  Journal.  But  no  effort  ot 
this  nature  has  been  made.  John  A.  Da- 
vis is  shown  to  have  had  no  relation  to 
the  articles  in  the  said  newspapers,  and 
this  application  rests  upon  the  affidavits 
of  Root  and  Freeman,  who  are  non-resi- 
dents of  the  county  of  Silver  Bow.  Upon 
the  entire  evidence,  and  under  the  practice 
which  has  prevailed  in  the  courts  ot  the 
territory  and  state,  we  must  bold  that 
there  has  been  no  abuse  of  judicial  discre- 
tion In  refusing  to  grant  the  motion  upon 
the  second  ground.  It  is  therefore  ad- 
judged that  the  order  ot  the  court  below 
be  affirmed. 

Harwood  and  Dk  Witt,  JJ.,  concur. 


SWEBNEY  V.  Great  Fali.8  &  Canada 
Ry.  Co. 

(Supreme  Court  of  Montana.    July  18, 1891.) 
Application  fob  Nbw  Tbial— Hearino. 
The  district  court  has  no  power  to  refuse 

to  hear  a  motion  for  new  trial,  on  the  ground 
that  the  statement  was  not  filed  within  the  time 
contemplated  by  a  stipulation  between  the  attor- 
neys, although  such  objection  may  be  a  proper 
ground  for  refusing  to  grant  the  motion. 

Appeal  from  district  court,  Cascade 
county ;  C.  H.  Benton,  Judge. 

Action  by  George  Sweeney  against  the 
Great  Falls  &  Canada  Railway  Company. 
Judgment  tor  plaintiff.  The  court  re- 
fused to  hear  defendant's  motion  tor  a 
new  trial.    Defendant  appeals.    Reversed. 

On  a  trial  of  this  cas<j  January  27, 1891, 
a  verdict  was  rendered  in  favor  of  plain- 
tiff, on  which  a  judgment  on  the  same  day 
was  entered  for  plaintiff  against  defend- 
ant for  $7,500.  On  February  2. 1891,  the 
defendant  filed  and  served  its  notice  ot  In- 
tention to  move  for  a  new  trial.  On  the 
3d  of  February,  1891,  the  following  stipu- 
lation was  entered  Into  In  open  court  be- 
tween the  counsel  for  the  respective  par- 
ties: "Stipulated  by  attorneys  Taylor  & 
Pigott  that  defendant  have  until  April  Ist 
to  make  and  serve  statement  and  bring 
on  motion  for  a  new  trial."  Taylor  was 
attorney  tor  defendant  and  Pigott  for 
plaintiff.  On  March  31st  defendant  tiled 
with  the  clerk,  and  served  on  the  plaintiff's 
attorne.YB,  his  statement  on  motion  for  a 
new  trial.  April  Ist  in  open  court,  de- 
fendant presented  the  statement  to  the 
judge,  and  asked  that  it  be  settled,  and 
the  motion  tor  a  new  trial  be  heard.    To 
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this  the  plaintiff  objected,  on  the  ground 
that  oervlee  was  not  had  upon  him  in  time 
to  bring  said  cause  to  a  hearinK  on  April 
1st,  as  contemplated  by  the  stlpalatlon. 
The  application  to  settle  the  statement 
was  denied,  and  the  court  also  refused  to 
hear  the  motion  for  the  new  trial  for  the 
reason  setlnrtli  in  the  plaintiff's  objection. 
Defendant  offered  and  moved  the  court  to 
extend  the  time  to  enable  plaintiff  to 
prepare  and  serve  amendments  to  the 
statement,  and  tu  extend  the  time  for  set- 
tling the  statement  and  hearing  the  mo- 
tion. The  court  held  that  the  defendant 
had  not  complied  with  the  stipulation.  In 
that  he  had  served  and  filed  the  statement 
on  March  Slst,  and  called  up  the  motion 
on  April  ist,  and  that  on  account  thereof, 
and  of  the  said  stipulation,  the  court  had 
no  jurisdiction  or  autl)Ority  to  extend  the 
time  or  pass  upon  the  motion.  After- 
wards, on  April  11th,  10  days  liavlng  ex- 
pired since  the  statement  was  served  on 
plaintiff,  and  no  amendents  bein^  served, 
the  Judge  settled  the  statement,  and  certl- 
fled  it.  On  April  20th,  five  days*  notice 
having  been  given  to  plaintiff,  the  defend- 
ant brought  his  motion  for  a  new  trial  be- 
fore the  court,  and  moved  that  the  same 
be  heard  ;  upon  which  tlie  court  made  the 
following  order:  "That  the  motion  for  a 
new  trial  be  denied  a  hearing  on  the 
ground  that  February  3,  1891,  It  was  stip- 
ulated that  such  motion  should  be  heard 
Aprillst."  Defendant  appeals  from  the 
order  of  the  court  of  April  1st,  refusing  to 
hear  his  motion  for  a  new  trial,  and  also 
from  the  order  of  April  20th,  refusing  to 
hear  such  motion. 

George  W.  Taj'/or,  for  appellant.  Baum 
&  Bishop,  for  respondent. 

De  Witt,  .1.,  (after  stating  the  tacts  as 
above.)  It  appears  that  the  respond- 
ent made  objections  to  the  time  of  serving 
the  statement  ou  motion  for  u  new  trial, 
and  tu  the  hearing  of  the  motion.  The 
court  wholly  refused  to  hear  the  motion. 
This  was  not  the  proper  practice.  In 
Qulvey  v.  Gambert,  32  Cal.  309,  the  court 
says:  "A  party  moving  for  a  new  trial  is 
entitled  to  a  ruling  upon  his  motion  upon 
the  basis  upon  which  he  presents  it,  in  or- 
der that  he  may  have  and  enjoy  unembar- 
rassed his  right  of  appeal  to  this  court. 
It  his  notice  or  statement  has  not  been 
served  or  filed  within  time,  that  is  a  good 
reason  why  his  motion  should  be  denied 
when  flnally  brought  to  hearing,  but,  un- 
der the  method  of  procedure  prescribed 
by  the  Code,  It  not  Intended  that  the  rec- 
ord upou  which  the  nioticm  is  made  may 
be  first  stricken  out,  and  the  motion  then 
denied.  Such  a  course  is,  in  effect,  a  de- 
nial of  any  hearing  upon  the  motion,  and 
of  an  appeal  to  this  court  where  an  appeal 
is  given.  •  •  •  If  the  notice  and  state- 
ment, or  either  of  them,  is  not  filed  within 
time,  he  [respondent]  may  safely  rely  up- 
on such  facts  as  fatal  to  the  motion,  when 
brought  to  a  hearing.  If,  however,  as  ig 
generally  the  case,  there  is  some  doubt  as 
to  whether  they  are  within  time,  and  he 
does  not  desire  to  take  any  risk,  he  may 
propose  amendments  without  waiving  his 
right  to  object  that  th«>y  are  not  within 
time,  by  a  simple  preface  that  he  does  so 


without  prejudice  to  his  right  to  object  at 
the  hearing  to  the  notice  or  statement  up- 
ou those  grounds.  Byso  doing  he  waives 
nothing.  On  the  contrary,  be  preserves 
all  his  rights  in  the  premises.  The  court 
win  then  proceed  to  settle  the  statement, 
and  at  the  hearing  pass  upon  the  objec- 
tions so  reserved.  If  the  motion  is  denied, 
an  appeal  can  be  taken  to  this  court, 
where  the  whole  matter  can  be  reviewed 
upon  the  record  upon  which  the  court  be- 
low heard  the  motion.  Such  is  tlie  plain 
and  obvious  coarse  prescribed  by  the  stat- 
ute, and  no  departure  from  it  can  tie  In- 
dulged, without,  as  we  have  seen,  mis- 
chievous if  not  absurd  results. "  In  Lucas 
V.  Marysville,  44  Cat.  212,  we  find :  "  In  the 
case  of  Qulvey  v.  Gambert,  It  was  held 
that  It  was  not  g^>od  practice  to  strike 
from  the  files  a  proposed  statement  on 
motion  for  a  new  trial,  upon  the  ground 
that  the  right  to  move  had  been  waived 
or  lost,  but  that  objections  to  the  rigl)t  of 
the  moving  party  to  he  heard  upon  the 
motion  should  be  made  at  the  hearing;- 
and  the  rule  in  tills  respect.  Indicated  in 
that  case,  has  since  then  been  followed  in 
this  court."  Mr.  Hayne,  in  commenting 
opon  these  cases,  adds:  "The  objection 
that  the  proposed  statement  was  not  in 
time  must  be  reserved  befrire  proposing 
amendments;  if  not,  it  Is  waived,  and  can- 
not afterwards  be  made,  either  on  motion 
to  strike  out  the  statement  orin  any  other 
manner.  When  reserved,  the  olijectiou 
must  (If  not  sustained  at  the  settlement) 
be  incorporated  In  the  settled  statement, 
together  with  the  matter  in  its  support. 
If  it  be  not  so  incorporated,  the  presump- 
tion is  that  the  proposed  statement  was 
in  time,  and  that  all  the  proceedings  In  Its 
preparation  were  regular.  This  presump- 
tion is  conclusive;  forthe statement,  when 
certified  and  filed  like  other  records.  Im- 
ports absolute  verity,  and  cannot  be  con- 
tradicted or  added  to  by  affidavits  upon 
a  motion  to  dismiss,  or  in  any  other  man- 
ner. The  objection  must  therefore  be  ap- 
parent upon  thelaceofthestatementltself ; 
and,  if  so  apparent,  it  is  manifest  that  It 
may  be  urged  as  a  reason  why  the  motion 
for  a  new  trial  should  be  denied,  both  in 
the  lower  court  on  the  hearing  of  the  mo- 
tion, and  In  the  supreme  court  on  appeal 
from  the  order  granting  or  refusing  a  new 
trial.  This  being  the  case,  the  inaugura- 
tion of  a  separate  line  of  proceedings  by  a 
separate  motion  to  strike  out  the  state- 
ment, or  a  motion  to  dismiss  the  motion 
for  a  new  trial,  is  not  only  utterly  nseiess, 
but  is  open  to  the  very  grave  objection 
of  Involving  two  appeals  before  the  mo- 
tion for  a  new  trial  can  get  to  the  supreme 
court. "  If  It  be  Improper  to  strike  out  a 
statement,  or  to  dismiss  the  motion  for  a 
new  trial,  and  if  the  moving  party  is  enti- 
tled to  a  hearing  of  his  motion,  the  dis- 
trict court  in  the  case  at  bar  certainl,v 
erred  In  refusing  to  hear  apnellant's  mo- 
tion. The  court  should  have  heard  an.v 
objections  that  the  plaintiff  might  offer 
to  the  proposed  statement,  and  Incur- 
porated  the  sameln  the  statement.  A  rec- 
ord of  the  whole  matter  would  have  then 
t)een  preserved  for  the  review  of  this  court 
on  appeal.  It  appears  from  this  record 
that  the  Judge  below  settled  thestatenuint. 
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It  is  therefore  now  ordered  that  the  order 
of  the  district  court  retuHlDK  to  hear  the 
motion  for  a  new  trial  be  reverned,  and 
the  case  is  remanded  to  that  court,  with 
directiona  to  hear  and  determine  that  mo- 
tion. There  is  also  before  us  an  appeal 
from  the  Judgment.  We  will  not  pass  up- 
on that  appeal  until  the  district  court  has 
opportunity  to  decide  the  motion  for  a 
new  trial  In  accordance  with  the  view* 
above  expressed. 

Blakr,  0.  J.,  and  Habwood,  J.,  concur. 

Oa  Mont  6«)  ' 

State  t.  Thompson. 
(Supreme  Court  of  Montann.    July  U,  ISM.) 

BAPB— IxniOTHIMT— ALI.BOATIOH  Or  TlH*  —  IdBM 

BoifAin— S'OBHaB  CJoxtictiom— JaoriiiDT— Nbw 
TauL. 

1.  An  Indictment  for  rape,  oharging  th«t  the 
offense  was  committed  "on  or  about"  a  certain 
day,  sufBciently  alleges  the  time,  under  Orlm.  Fr. 
A.c^  I  166,  providing  that  "the  preolse  time 
of  the  commission  of  an  oltense  need  not  be  stat- 
ed in  the  indictment,  but  it  la  sufficient  If  it  is 
shown  to  have  been  before  the  Unding  of  the  in- 
dictment, and  within  the  statute  of  limitationB, 
except  where  time  is  an  indispensable  ingredient 
of  tbe  offense. " 

a.  Where  the  name  of  the  proeeoatrtz  in  a 
rape  case  was  so  differently  pronounced  by  the 
witnesses  that  the  judge  could  not  determine 
whether  the  name  was  idem  eonan*  with  that 
alleged  in  the  indictment,  the  question  was  prop- 
erly submitted  to  tlte  jury. 

8.  A  defendant  once  convicted,  who  obtains 
a  new  trial  on  his  own  motion,  cannot  plead  the 
former  oonvictlon  in  bar  to  the  second  trial,  on 
the  ground  that  by  a  second  trial  he  would  "  be 
twice  put  in  jeopardy  for  the  same  offense. " 

Appeal  from  district  court,  Jefferson 
coDDty ;  William  H.  Hunt,  Jndgc. 

OeorRe  F.  Thompson  was  convicted  of 
the  crime  of  rape,  and  he  appeals.  Af" 
finned. 

This  is  an  appeal  by  the  defendant  from 
a  Judgment  on  conviction  for  the  crime  of 
rape.  Three  points  are  relied  upon  by  the 
appellant,  which  may  be  stated  as  fol- 
lows: (1)  The  Indictment,  In  charging  the 
time  of  thecomniitision  of  the  offcnne,  udes 
this  language:  "On  or  about  the  ll.'th  day 
of  April,  A.  D.  1889. "  The  crlnilnul  prac 
tlceact  of  this  state  declares:  "Sec.  166. 
The  precise  time  ol  the  commission  of  an 
oRense  need  not  be  stated  In  the  Indict- 
ment, but  it  is  Hutflclent  If  It  is  shown  to 
have  been  before  the  finding  of  the  Indict- 
ment, and  within  the  statute  of  llmlta* 
tions,  except  where  time  is  an  Indlspensa- 
We  Ingredient  of  the  offense. "  The  appel- 
lant contends  thnt,  notwithstanding  this 
statute,  the  allegation  "on  or  about"  is 
Insntiicient,  and  renders  the  Indictment 
fatally  defective.  (2)  That  there  Is  a  fatal 
variance  between  the  name  of  the  person 
upon  whom  the  offense  is  charged  to  have 
been  committed,  as  set  out  in  the  indict- 
ment and  the  proof  on  the  trial  of  the 
cause.  The  name  of  the  Injured  person  is 
written  In  the  Indictment  "Ellen  Souder- 
land."  What  appeared  as  to  her  name  on 
the  trlnl  is  as  follows:  She  testified,  "My 
name  is  Ellen  Soderland."  The  reporter 
adds,  "  Given  as  she  spelled  it. "  There  Is 
nothing  here  in  the  record  to  Indicate 
which  of  the  Engllsb  sounds  of  the  letter 
"q"  was  used,  or  whether  the  sound  was 


a  Swedish  one,  to  which  race  tbe  witness 
belonged.  Again,  In  the  evidence  she  speaks 
of  her  name  as  "8oderlund,"and  mentions 
her  brother  and  sisters  as  "Soderland." 
that  is  to  say,  BO  the  name  is  written  in 
the  record,  but  with  no  information  as  to 
the  sounds  of  the  letters.  Again,  tbe  record 
states  that  the  father  of  the  girl,  "C.  W. 
Souderland."  as  tbe  reporter  writes  it, 
testlfled  as  follows:  "Question.  What  is 
your  name?  Spell  it.  Answer.  C.  W. 
SaderlunJ.  In  English,  I  spell  it  *  Sonder- 
Innd.'  Q.  How  do  yon  spell  your  name  in 
English?  A.  'SonderIund,'andprononnce 
the  same.  Q.  How  do  you  pronounce  It 
in  your  own  language?  A. 'Soederland.' 
Q.  J  will  ask  yon  this  question.  If  the  diph- 
thong 'o'  is  not  a  combination  of  the 
vowels  'oe' ;  is  it  'o'  with  two  dots  over 
it?  A.  I  can't  say  about  that.  Q.  Would 
it  beeorrect  to  spell  your  name  in  Swedish 
this  way,  (handing  witness  paper  on 
which  the  name  is  spelled  'Soederland?') 
A.  Yes,  sir.  Q.  Is  that  the  way  you  spell 
it  in  Swede?  A.  No,  sir."  The  court  then 
adds  in  tbe  bill  of  exceptions :  "  The  differ- 
ence in  Boond  between  the  name  used  In 
tbe  indictment  and  that  given  upon  re- 
peated pronanclatlons  by  tbe  witnesses  on 
trial  warranted  the  court  in  submitting 
the  question  of  Idem  sonaaa  to  the  Jury. 
Both  witnesses  were  Swedes,  and  spoke 
with  marked  accents."  Again,  a  doctor 
who  testlfled  called  her  "Soderlund."  Tbe 
defendant  moved  for  his  discharge,  npon 
the  ground  of  a  variance  between  the  indict- 
ment and  tbe  proof,  as  to  the  name  of  the 
injured  person.  The  court  refused  to  dis- 
charge the  defendant,  but  submitted  to 
the  Jury  tbe  question  whether  the  name  as 
found  In  tbe  Indictment  was  idem  soaana 
with  that  described  in  tbe  proof.  The  fol- 
lowingwas  the  instruction:  "Thenameof 
the  jirosecutrix  .is  a  material  averment  of 
tbe  indictment  in  this  case,  and  the  court 
Instructs  you  tbat"/dein  sooMns"  means 
"of  the  same  sound."  If  the  difference  (If 
ydu  find  from  tbe  evidence  that  there  is  any 
difference  at  all)  in  sound  of  the  name  of 
the  prosecuting  witness  as  laid  in  tbeindlct- 
ment,  and  as  proved,  is  so  slight  that 
tiieearcannot  readily  detect  the  difference, 
if  any  there  is.  In  the  pronunciation  of  the 
two  names,— the  name  as  charged  In  the 
Indictment  and  tbe  name  as  proved  by 
the  evidence,—then  the  names  are  said  to 
be  idem  sonuna.  But  if  you  find  from  the 
evidence  that  the  name  aa  charged  iu  the 
indictment,  when  pronounced  In  the  En- 
glish language,  differs  materially  in  sound 
from  the  name  of  tiie  prosecuting  witness 
as  proven  on  the  trial,  according  to  the 
English  pronunciation,  then  the  two  are 
not  Idem  snnans,  and  this  is  a  fatal  va- 
riance, and  the  defendant  must  be  acquit- 
ted. Whether  there  is  such  a  material  dif- 
ference or  not  is  a  question  for  you  to  de- 
termine  from  ail  the  evidence  in  the  case." 
The  appcllunt  insists  that  the  names  by 
the  ordinary  rules  of  English  spelllnK  are 
so  dittsimilur  tbut  the  court  should  have 
pronounced  them  not  tol>e/cfe/o  soo&atea, 
and  it  was  error  to  submit  the  question 
to  tbe  Jury.  (3)  In  addition  to  his  plea  of 
not  guilty,  the  defendant  pleaded  former 
conviction.  The  court  Instructed  the  Jury 
that  by  the  laws  of  the  state,  and  under 
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the  records  in  evidence,  there  had  been  no 
jeopardy  which  entitled  the  defendant  to 
an  acquittal  under  this  plea,  and  that  on 
the  iBHue  of  former  conviction  the  jnry 
should  find  for  the  state.  The  facts  up- 
on which  defendant  based  his  plea  were 
shown  upon  the  trial  to  be  that  a  former 
trial  was  had  February  21, 1890,  on  which 
defendant  was  found  guilty,  and  sentenced 
to  confluement  for  17  years  In  the  peniten- 
tiary. On  April  15, 1890,  defendant  him- 
self moved  lor  a  new  trial,  which  motion 
was  granted  by  the  court  May  6,  1S90. 
The  new  trial  so  applied  for  and  granted 
was  had  January  6,  1891,  and  from  the 
judgment  on  conviction  on  that  trial  the 
defendant  is  now  appealing  to  this  court. 
Appellant  refers  us  to  section  18,  art.  3, 
Const.:  "No  person  shall  be  compelled  to 
testify  against  himself,  in  a  criminal  pro- 
ceeding, nor  shall  any  person  be  twice  put 
In  jeopardy  for  the  same  offense."  In  the 
criminal  practice  act  we  find  the  follow- 
ing: Chapter  13  defines  a  new  trial,  and 
the  grounds  upon  which  it  shall  be  grant- 
ed, and  the  procedure  by  which  it  may  be 
obtained;  and  section  852  says:  "The 
granting  of  a  new  trial  places  the  parties 
in  the  same  position  as  if  no  trial  had 
been  bad.  The  former  verdict  can oot  be 
used  or  referred  to,  either  In  the  evidence 
or  the  argument. "  Appellant  contends 
that  the  statute  cited  attempts  to  make 
nugatory  the  constitutional  provision 
quoted  above,  and  that  the  statute,  in  at- 
tempting to  abridge  the  constltntlonal 
right,  is  unconstitutional  and  void;  that 
is  to  say,  that,  under  the  constitution,  a 
defendant  once  convicted,  and  obtaining 
a  new  trial,  upon  his  own  application,  as 
in  the  case  at  bar,  can  plead  the  former 
conviction  in  bar;  section  3.53,  Crlm.  Prac. 
Act,  to  the  contrary  notwithstanding. 

Word  &  Smith  and  H.  R.  Melton,  for 
appellant.  H.  J.  Barleifih,  Co.  Atty.,  and 
Henri  J.  Haakeli,  Atty.  Gen.,  for  the  State. 

De  Witt.  J.,  {attar  stating  the  tacts  as 
above.)  The  first  question  which  we 
meet  is  whether,  under  our  statute,  section 
166,  Crim.  Prac.  Act,  the  allegation  of 
time,  "on  or  about  the  12th  da.v  of  April, 
A.  D.  1889,"  Is  sufficient.  The  obnoxious 
words,  in  appellant's  view,  are  "on  or 
about."  Appellant  argues  that  a  single 
certain  day  must  be  laid  in  the  indictment, 
although  the  proof  is  sutflclent  if  it  bring 
the  offense  w^itbin  the  statute  of  limita- 
tions. Appellant  cites  from  Archbold's 
Criminal  Practice  &  Pleadings,  (page  275:) 
"Formerly,  the  indictment  must  have 
stated,  either  expressly  or  by  way  of  refer- 
ence, the  day,  month,  and  year  on  which 
each  material  fact  stated  in  it  took  place; 
otherwise  the  indictment  would  be  bad. " 
He  refers  us  to  Whart.  Crim.  Law,  §  261: 
"Time  and  place  must  l)e  attached  to  ev- 
ery material  fact  averred,  but  the  time 
of  committing  an  offense  (except  where 
the  time  enters  into  the  nature  of  the 
offense)  may  belaid  on  any  day  previous 
to  the  finding  of  the  bill,  during  the  period 
within  which  it  may  be  prosecuted."  He 
cites  .Judge  Deauy,  district  of  Oregon,  in 
TT.  S.  V.  WInslow,  3  8a wy.  337,  as  follows: 
"Every  Indictment  must  allege  a  day  and 
a  year  certain  on  which  tue  offense  was 


committed.  1  Bista.  Crlm.  Law,  §  239. 
This  is  the  common-law  rule.  The  Code 
of  Criminal  Procedure  of  this  state,  which 
has  been  adopted  by  this  court  as  a  rule  of 
practice,  does  not  change  the  law.  On  the 
contrary,  the  form  of  an  indictment  given 
ill  section  70  indicates  an  absolute  aver- 
ment as  to  the  time  of  committing  the 
offense.  An  allegation  that  a  crime  was 
committed  'on  or  about'  a  certain  day 
does  not  show  but  the  action  is  barred  by 
the  lapse  of  time."  Consulting  the  Crim- 
inal Code  of  Oregon,  to  which  Judge 
Deady  refers,  we  find  that  section  70  gives 
a  form  of  indictment,  in  which  the  re- 
quired allegation  of  time  is  set  out  in  the 
following  words:    "The said  A.  B.,  on  the 

day  of ,1*— ."  As  Judge  Deady 

says,  the  form  indicates  an  absolute  aver- 
ment as  to  the  time  of  committing  the 
offense.  But,  on  the  contrary,  the  statute 
of  this  state  does  seem  to  change  the  com- 
mon-law rule.  Instead  of  indicating  an 
absolute  averment  of  time,  it  sa.vs  that 
the  precise  time  need  not  be  stated.  Ap- 
pellant cites  Roberts  v.  State,  19  Ala.  526. 
But  In  that  case  the  indictment  stated  no 
time  whatever.  The  same  Is  true  in  Er- 
weu  V.  State,  13  Mo.  306;  People  v.  La- 
fuente,  6  Cal.  202,  presented  by  appellant 
as  authority,  simply  holds  that,  "a  par- 
ticular day  having  been  laid  on  which  the 
offense  is  charged  to  have  been  committed 
anterior  to  the  finding  of  the  Indictment, 
there  is  no  necessity  for  an  averment  that 
the  crime  was  committed  before  the  bring- 
ing of  the  indictment. "  Another  case  Is 
State  v.  Hanson,  39  Me.  337,  wherein  the 
averment  of  the  indictment  was  that  the 
defendant  appeared  before  the  court,  dur- 
ing a  certain  term  named,  and  there  made 
false  answers,  without  stating  any  month, 
or  day  of  the  month,  during  that  term, 
when  those  answers  were  made.  The 
prosecution  was  for  perjury,  and  the  In- 
dictment was  held  to  be  detective  in  not 
stating  time.  We  have  referred  to  these 
canes  which  appellant  has  pressed  upon 
our  consideration  as  authority  for  his  po- 
sition that  the  allegation  "on  or  about" 
Is  Insufficient,  in  order  to  show  that  none 
of  them  are  In  point  upon  the  construc- 
tion of  our  statute.  Section  166,  Crlm.  Prac. 
Act.  On  the  other  hand,  there  is  satis- 
factory authority  construing  statutes  sim- 
ilar to  ours,  to  the  effect  that  the  words 
"on  or  about"  are  sufficient.  Counsel 
might  have  gone  further  in  Archbold's 
Crimiaal  Practice  &  Pleadings,  (page  278,) 
where  that  author  says:  "But  now,  by 
St.  14  &  15  Vict.  c.  100,  §  24,  no  Indictment 
for  any  offense  shall  be  holden  Insufficient 
'for  omitting  to  state  the  time  at  which 
the  offense  was  committed,  in  any  case 
where  time  is  not  of  the  essence  of  the 
offense,'  etc."  It  appears  that,  even  in 
the  birthplace  of  tlie  common  law,  the 
rigors  of  Its  construction  have  been  modi- 
fied. Mr.  Wharton,  whom  appellant  cites 
as  holding  the  position  which  he  advo- 
cates, sa3'8,  in  a  later  section  of  the  same 
work,  (section  266,)  that  the  words  "on 
or  about"  were  held  to  be  surplusage, and 
refers  to  Indiana  cases  construing  a  stat- 
ute similar  to  ours,  which  cases  we  cite 
further  on.  Mr.  Bishop  (Crim.  Prac.  §  242) 
says :  "  Where  tlie  time  is  set  down  aa  '  on 
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orabjint'  the  day  mentioned,  the  allega- 
tion la  InBufficient;  yet  In  aome  of  the 
Htate8  there  are  Bt«tnte8  by  force  of  which 
this  form  becomes  adequate;"  citing  Coke- 
ly  V.  State,  4  Iowa,  477;  People  v.  Aro,  6 
Cal.  207;  Hampton  v.  State,  8  Ind.  336; 
Wardeheck  v.  State,  10  Ind.  459.  In  the 
case  at  bar  it  la  not  contended  that  time 
is  an  Indispensable  ingredient  of  the  offense. 
The  matter  Is  as  well  put  in  Hampton  v. 
State,  8  Ind.  836,  as  in  any  other  case, 
where  the  statute  cour trued  Is  practically 
Identical  with  that  of  this  state.  This 
case  is  approved  in  Farrell  r.  State,  45 
Ind.  373.  To  the  same  effect  see  People  v. 
Littlefleld,  5  Cal.  355,  and  Stat«  v.  Harp, 
31  Kan.  498,  3  Pac.  Rep.  432,  in  which  are 
collected  the  following  cases,  which  we 
have  examined  with  satisfaction:  State 
V.  Tuller,  34  Conn.  280;  People  v.  Kelly, 
6  Cal.  210;  State  v.  KlHot,  34  Tes.  148; 
and  other  cases  above  cited.  In  Rawson 
V.  State,  19  CJonn.  291,  is  an  Instructive 
diBcusBion  of  the  strictness  of  the  common 
law  in  construing  Indictments,  and  the 
reason  for  the  modern  modification  for 
that  strictness.  In  point  at  this  place  is 
section  171,  Crlm.  Prac.  Act,  which  pro- 
vides: "No  indictment  shall  be  quashed 
or  Bet  aside  for  any  of  the  following  de- 
fects;" among  others. "for  anyaurplusage 
or  repugnant  allegation,  where  there  is 
sufficient  matter  alleged  to  indicate  the 
crime  and  person  charged,  or  for  any  oth- 
er defect  or  imperfection  which  does  not 
tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant,  upon  the  merits." 
We  fully  agree  with  the  cases  which  have 
construed  statutes  similar  to  our  aections 
166  and  171,  and  are  of  the  opinion  that 
any  other  view  than  that  the  words  "on 
or  about"  a  certain  day  do  not  vitiate  the 
indictment  would  be  to  declare  that  those 
statutes  are  idle  and  meaningless  words. 

2.  It  is  contended  that  the  court  erred 
in  not  holding,  as  a  matter  of  law  with- 
out Bubmitting  It  to  the  jury,  that  the 
name  "Ellen  Souderiand,"  as  found  in  the 
indictment,  was  not  Idem  sovans  with 
the  name  of  the  injared  person,  as  proved 
on  the  trial.  We  understand,  from  a  re- 
view of  the  authorities,  that  the  rule  is 
that,  if  the  question  of  idem  sonuns  arises 
on  demurrer,  It  is  for  the  court;  but.  If  on 
an  issue  of  fact,  it  is  for  the  jury.  "The 
question  of  whether  one  name  is  idem  so- 
navs  with  another  iB  not  a  question  of 
speiilng,  but  of  pronunciation,  depend- 
ing less  upon  rule  than  upon  uBage, 
which,  when  it  arises  in  evidence  on  the 
g;eneral  issue,  is  for  the  Jury,  and  not  for 
the  court,  and  was  rightly  submitted  to 
the  Jury  in  this  case."  Com.  v.  Donovan, 
IS  Allen,  671.  In  Com.  v.  Warren,  a  very 
recent  case  in  the  same  court,  143  Mass. 
ri68, 10  N.  E.  Rep.  178,  we  And  the  follow- 
ing language:  "The  province  of  the  court 
and  jury  in  cases  like  the  present  is  gov- 
erned by  the  following  rule:  If  two 
names,  spelled  differently,  necessarily 
sound  alike,  the  court  may,  as  matter  of 
law,  pronounce  them  to  be  idem  sonuns; 
but,  if  they  do  not  necessarily  sound 
alike,  the  question  whether  they  are  idem 
sonans  is  a  question  of  fact  for  the  jury ;" 
citing  cases.  So  It  would  seem  from  this 
case  that   if   the  names   are  necessarily 


pronounced  in  a  certain  manner,  and 
there  cannot  pos6ibl.y  beany  doubt  as  to 
their  pronunciation,  the  question  is  one 
for  the  court.  But  where  It  is  a  question 
of  fact,  whether  the  names  under  consider- 
ation are  idem  sonanten,  and  the  matter 
arises  on  the  issue,  the  question  is  for 
the  jury.  See  Whart.  Crlm.  Ev.  96; 
Whart.  Crlm.  Law,  597;  Whart.  Crim.  PI. 
&  Pr.  §  119;  Ward  v.  State,  28  Ala.  53; 
Barnes  v.  People,  18  111.52;  Com.  v.  Me- 
han,  11  Gray,  321 ;  Com.  v.  Jennings,  121 
Ma«s.  47;  State  r.  Malia,  79  Me.  54U,  11 
Atl.Rep.  602;  Underwood  v.  State.  72  Ala. 
220 ;  Schooler  v  Asberst,  13  Amer.  Dec.  232, 
and  note;  Donnel  v.  U.  S.,  39  Amer.  Dec. 
457;  State  v.  Havely,  21  Mo.  498;  Law- 
rence V.  State,  59  Ala.  61 ;  People  v.  Fick, 
(Cal.)  26  Pac.  Rep.  759.  Now,  as  to  the 
facts  in  the  case  at  bar.  The  indictment 
reads  "Souderlond."  The  witnesses  vari- 
ousl.v  describe  the  woman  as  "Soder- 
lund,"  "Sonderlund,"  and  "Soederland." 
The  person  bearing  the  name  was  a  for- 
eigner, a  Swede.  The  sounds  of  the  same 
characters,  as  letters,  are  widely  different 
in  different  languages.  The  witnesses 
who  gave  the  verbal  pronunciations  of 
the  name  on  the  trial  were  Swedes,  and 
spoke  with  marked  accents.  The  soundH 
which  they  uttered  have  not  been  abso- 
lutely preserved  in  the  written  record. 
We  have  no  positive  luformation  as  to  the 
sounds  which  they  gave  to  the  vowels 
used  in  the  name.  We  must  rely  upon 
the  bill  of  exceptions  which  the  judge  cer- 
tified who  tried  the  case.  From  that  it 
appears  that  the  name  was  repeatedly 
pronounced.  The  judge  could  not  say 
that  the  name  as  pronounced  was  idem 
sonana  with  the  name  in  the  indictment. 
He  says  that  the  difference  in  sound  war- 
ranted him  in  submitting  the  matter  to 
the  jury.  This  court  cannot  now  hear 
the  sounds.  We  cannot  construct  them 
from  the  recorded  collection  of  letters 
which  have  different  sounds  in  well-spoken 
English,  to  say  nothing  of  8wedishly-ac- 
cented  English.  We  are  of  opinion  that 
the  question  is  just  Buch  a  one  as  should 
have  gone  to  the  jury,  and  that  the  dis- 
trict court  committed  no  error  in  so  But>- 
mittingit.  Appellant  refers  us  to  State  v. 
Sullivan,  9  Mont.  4S)0,  24  Pac.  Rep.  23.  But 
that  case  was  not  decided  upon  the  point 
made  in  the  case  at  bar.  In  State  v.  Sul- 
livan the  queBtion  of  idem  sonans  was  not 
submitted  to  the  jury,  and  the  action  of 
the  court  in  deciding  that  matter  was  not 
objected  to  or  assigned  as  error. 

3.  The  pleu  of  former  conviction.  The 
appellant  to  some  extent  renews  the  dis- 
cussion had  in  the  case  In  re  Thompson,  9 
Mont.  .'^,  23  Pac.  Rep.  9.S3.  wherein  the 
petitioner  was  the  same  person  who  is 
herein  the  appellant.  It  may  be  appro- 
priate to  observe  that  In  that  hearing 
the  petitioner  contended  that  his  convic- 
tion and  imprisonment  were  illegal,  be- 
cause there  had  been  no  trial.  Now,  be  in- 
sists that  the  events  of  that  trial  were  a 
former  jeopardy.  If  a  ctmviction.  It  roust 
have  been  a  trial.  But  we  will  not  go  in- 
to the  events  of  that  trial.  We  have  not 
changed  our  views  held  on  the  bubeas  cor- 
pvs  hearing,  which  were  that  the  peti- 
tioner there,  the  appellant   here,  had  a 
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trial.  Whatever  Irrej^alarltten  there  oc 
carred  we  did  not  inqaire  on  theheurlnK 
of  the  writ.  But  it  appears  that  the  dis- 
trict court  took  notice  of  the  events  on 
thot  trial,  with  the  reuult  that  it  Kranted 
defendant  a  new  trial.  Therefore  the 
only  proposition  now  before  this  court  is 
whether  a  dcfendunt,  once  convicted,  and 
obtaining  a  new  trial,  on  his  own  mo- 
tion, can  plead  the  former  conviction  in 
bar  to  the  Hecond  trial,  which  lie  ha?  ob- 
tained. The  constitution  says  that  he 
shall  not  be  twice  put  in  jeopardy  for 
the  same  offense.  The  statute  declares 
that,  if  a  new  trial  be  granted,  he  shall  be 
in  the  same  position  as  if  no  trial  had 
ever  been  had.  This  constitutional  and 
statutory  provision  Is  common  to  most 
of  the  states  of  the  Union.  The  cases  cit- 
ed by  appellant  of  dlschargeot  a  jury  after 
the  trial  la  commenced,  and  before  com- 
pleted, for  reasons  within  or  without  the 
control  of  the  court,  on  motion  of  the 
prosecutor,  or  of  the  court's  own  motion, 
are  not  in  point  In  this  InveatlKation. 
Again,  the  question  of  the  conviction  of  a 
less  dcRree  of  a  graded  crime  being  a  bar 
to  prosecution  for  the  higher  degree  Is 
not  In  this  case,  and  the  authorities  are 
not  In  point.  The  real  point  in  this  ap- 
peal was  summarily  dismissed  in  Terri- 
tory V.  Hart,  7  Mont.  496, 17  Pac.  Rep. 
718.  But  the  zeal  and  eamestnesa  of  coun- 
sel induce  us  to  add  a  few  of  the  Innumer- 
able authorities  from  other  courts.  Peo- 
ple V.  Webb,  38  Cal.  480;  Jones  v.  Com.,  20 
Grat.  848;  People  v.  Gilmore,  4  Cal.  876; 
People  V.  March,  6  Cal.  646;  Pe<»ple  v.  Ol- 
well,  28  Cal.  462:  People  v.  Burric,  49  Cal. 
842;  People  v.  Hardlsson,  61  Cal. 879;  Peo- 
ple v.  .Schmidt,  64  Cal.  2«2;  People  v. 
Travers,  73  Cal.  580,  15  Puc.  Rep.  293; 
State  V.  Rover,  10  Nev,  388;  State  v. 
Knouse,  33  Iowa,  368;  Johnson  v.  State, 
29  Ark.  31;  Jones  v.  State,  55  Ga.  625; 
Lewis  V.  State,  1  Tex.  App.  323;  Stuart  v. 
Com.,  28  Grat.  960;  Veatch  v.  State,  60 
Ind.  291;  Smith  v.  State,  41  N.  J.  Law, 
598;  State  v.  Stephens,  13  S.  C.  285;  Simco 
V.  State,  9  Tex.  App.  338;  Kendall  v. 
State,  65  Ala.  492;  State  v.  Blalsdell,  5.<)  N. 
H.  328;  State  v.  Hart,  33  Kan.  218,  6  Pac. 
Rep.  288;  Bohanan  v.  State,  18  Neb.  57,  24 
N.  W.  Rep.  390;  State  v.  Anderson,  89  Mo. 
812, 1  S.  W.  Rep.  135;  People  v.  Palmer,  109 
N.  Y.  418,17  N.  E.  Rep.  213;  Younger  v. 
State,  2  W.Va.  579,— which  are  some  of  the 
cases  which  the  industry  of  the  county  at- 
torney has  presented  for  our  considera- 
tion, and  wcflnd  laylngdown  the  principle 
as  common  learning,  and  undisputed 
law.  We  do  not  consider  the  proposition 
as  one  open  to  discussion,  and  hold 
that  the  district  court  committed  no  er- 
ror. The  Judgment  Is  affirmed,  and  it  Is 
ordered  that  it  be  carried  into  effect  as  ad- 
Judged  by  the  lower  court. 

Blake,  C.  J.,  and  Uauwood,  J.,  concur. 


Id  re  Shan.no.v. 

{Supreme  Court  of  MonUina.    July  20, 1891.  | 

Contempt— Power  of  Policb  Cocbt. 

Tho  act  of  incorporation  of  the  city  of 

Butte  (Comp.  8t.  Mont.  dlv.  6,  i  871)  confers  on 

tbo  police  magistrate  exclusive  jurisdiction  of 


actions  arising'  under  tho  city  ordinances,  and, 
in  addition,  tho  same  jurisdiction  as  is  conferred 
by  law  on  justices  of  the  peace.  Code  Civil  Proc. 
Mont,  ii  818,  817,  provide  that  a  justice  miiy  pun- 
ish any  person  guilty  of  a  contempt  in  his  court 
as  defined  by  this  act,  by  fine  or  imprisonment 
ortrath;  but  the  fine  snail  not  exceed  tlOU,  nor 
imprisonment  one  day.  Saotion  .584  provides 
that  such  punishment  may  bo  inflicted  for  "dis- 
orderly, contemptuous,  or  insolent  behavior  to- 
wards the  judge  while  holding  court,  tending  to 
interrupt  the  due  course  of  a  trial  or  other  judi- 
cial proceeding,"  and  for  "any  other  unlawful 
interference  with  the  process  or  proceedings  of  a 
court.  "  Heldy  that  the  polioe  magistrate  has  no 
power  to  inflict  a  fine,  with  imprisonment  in  de- 
fault of  the  payment  thereof,  on  the  writer  of  a 
newspaper  article  attacking  the  system  of  city 
ordinances  under  which  the  police  court  is  or- 
ganized, and  declaring  tnat  abuses  have  existed 
thereunder,  but  without  mentioning  any  speoifio 
case  in  such  court. 

James  W.  Shannon  was  summarily  fined 
and  imprisoned  for  contempt  by  the  police 
magistrate,  and  made  application  for  a 
writ  of  habeas  corpus, 

DaoM  E.  Waldrott  and  Alex.  C.  Botkiu, 
for  petitioner. 

Uarwood.  J.  It  appears  that  the  peti- 
tioner was  proceeded  against  in  the  court 
of  the  police  magintrate  of  the  city  of 
Butte,  upon  a  charge  of  having  committed 
coutomptof  said  court,  In  that  the  peti- 
tioner, on  the  28th  of  June,  1891,  caused  to 
be  printed  and  published  in  tlie  Dully  Min- 
er, a  newspaper  printed  and  published  In 
said  city,  a  certain  article  in  terras  aii  fol- 
lows: "Card  from  J.  W. Shannon.  Butte, 
June  26.  To  tiie  editor  of  the  Miner:  lo 
this  morning's  Miner  an  article  on  the 
local  page  recites,  animadverts,  and  mor- 
alizes upon  a  case  Id  the  district  court 
which  was  appealed  from  a  lower  court, 
and  in  the  determination  of  which  the 
local  government  was  put  to  cost  of  more 
than  ^200,  to  save  defendant  from  pay- 
ing the  paltry  fine  of  |i5.00,  when,  accord- 
ing to  a  jury  of  bis  peers,  he  had  done  no 
wrong.  •  •  •  I  grant  you  that  this  is 
a  representative  case,  and  iilnstrateB  a 
flagrant  and  frequeut  abuse,  with  the  em" 
phasis  on  'frequent.'  But  it  is  to  the 
remedy  proposed  that  this  deponent 
would  demur.  'Fix  a  limit  to  appeal 
cases.'  Never.  The  right  of  appeal  should 
be  neither  limited  nor  abridged.  The 
rlKht  of  vindication  is  cheap,  at  any  cost. 
Why  not  correct  the  necessl  ty  of  such  ap- 
peals? Why  not  modify  our  ordinances 
so  that  the  court  and  prosecuting  attor- 
neys shall  not  he  interested  in  tlteir  own 
convictions?  Pay  them  fixed  salaries, 
and  free  thsm  from  the  imputation  of  run- 
ning 'a  cost  shop,'  end  waxing  fat  at  the 
expense  of  victims  who  get  into  their  tolls. 
They  would  not  then  find  it  necessary  to 
reject  the  ns  n^stte,  which  would  fix  the 
blame  where  it  belongs.  There  would 
then  be  no  Inducement  to  make  a  double 
case,  and  a  double  set  of  costs,  yielding 
double  fees  in  every  case  of  breach  of  the 
peace.  Now,  It  will  not  l)e  denied  by  any 
well-read  attorney  that  in  all  well-regulat- 
ed police  courts  the  practice  in  such  cases 
is  that  where  an  investigation  shows 
both  [jarties  to  be  guilty,  and  et]ually 
guilty,  the  court  then  and  there,  having 
both  parties  present,  tines  the  defendant 
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on  the  oomplalni:,  and  snniniarilj'  fines  the 
complainluK  witness.  Such  practice,  how- 
ever, wonld  not  subserve  the  mercenary 
purposes  of  a  prosecutor,  who  regards  a 
public  office,  not  as  '  a  public  trust,'  but 
aa  'a  private  snap.'  It  Is  time  that  in  the 
city  of  Butte  the  statute  of  limitations 
should  run  on  a  certain  kind  of  high- 
handed practice.  J.  W.  Shannon."  This 
publication  was  alleged  In  the  proceedings 
to  be  "a  contemptuous  and  insolent  arti- 
cle, concerning  the  proceedings  of  said 
court,  and  the  practice  therein."  Upon 
the  hearing,  the  petitioner  raised  the  ques- 
tion of  the  jurisdiction  of  the  court  to 
proceed  against  him  an  fur  contempt  up- 
on the  matter  set  forth,  and  Insisted  that 
the  facts  set  forth  did  not  constitute  a 
contempt  of  court,  and  therefore  that  the 
court  had  no  Jurisdiction  to  entertain  the 
proceeding.  The  police  magistrate,  how- 
ever, found  the  petitioner  "guilty  as 
charged,  and  ordered  and  adjudged  that 
be  pay  a  fine  of  fifty  dollars,  and  costs  of 
this  prusevution,  amounting  to  the  sum 
often  dollars,  «nd  stand  committed  to  the 
county  jail  until  such  judgment  is  satis- 
fied. "  The  proceedings  of  said  court  in 
the  matter  under  consideration,  and  files 
and  records  concerning  the  same,  duly 
authenticated  by  certificate  and  seal,  are 
made  a  part  of  this  application,  to  show 
wherein  the  imprisonment  is  "alleged  to 
be  illegal,"  and  "in  what  the  alleged  ille- 
gality consists. "  Corap.  St.  dlv.  5.  §  1166. 
And  upon  the  showing  it  is  Insisted  here 
by  counsel  for  petitioner  that  thelmprlson- 
ment  is  Illegal,  because  the  judgment  and 
commitment  proceeded  upon  a  charge 
which  in  law  does  not  constitute  a  con> 
tempt  of  said  court,  and  hence  the  court 
was  witboat  Jnrlsdictlou  to  assess  such 
punishment.  "The  act  of  incorporation  of 
the  city  of  Butte  grants  to  the  police 
magistrate  "exclusive  jurisdiction  to  try 
and  determine  all  actions  arising  under 
the  ordinances  of  the  city,  and,  iu  addl> 
tlon,  the  same  jurisdiction  conferred  by 
law  upon  justices  of  the  peace."  Id.  § 
371.  The  statute  of  this  state,  defining 
the  Jurisdiction  of  a  justice  of  the  peace, 
provides  that  "a  Justice  may  punish  any 
person  guilty  of  a  contempt  of  this  court, 
as  defined  by  this  act,  by  fine  or  imprison- 
ment, or  both;  but  the  fine  shall  not  ex- 
ceed one  hundred  dollars,  nor  imprison- 
ment siiiill  not  exceed  one  day.  The  acts 
for  whU.ii  the  person  Is  convicted  shall  be 
particularly  specified  in  the  Justice's  dock- 
et, and  the  judgment  entered  thereon." 
Comp.  St.  dlv.  1,  §§  816,  817,  (Code  Civil 
Proc.)  Section  684,  Code  Civil  Proc, 
defines  certain  "acts  or  omissions  In  re- 
spect to  a  court  of  justice,  or  proceedings 
therein"  which  constitute  "contempts  of 
the  authority  of  the  court."  There  is 
some  controversy  in  the  reports  and  au- 
thorities as  to  whether  a  statute  defining 
what  shall  constitute  contempt  operates 
to  take  away  common-law  jurisdiction 
of  courts  of  record  in  such  proceedings, 
and  leaves  the  court  with  only  statutory 
Jurisdiction  and  power  to  punish  only 
where  the  act  or  omission  comen  within 
the  express  provisions  of  statute,  or 
whether  such  statutes  are  only  declarato- 
ry of  the  common  law  in  part,  or  supple- 
v.27P.no.7— 23 


mental  to  it,  and  leave  the  court  free  to 
exercise  common-law  jurisdiction  upon 
this  subject,  In  cases  not  provided  for  by 
statute,  where  such  case  was  formerly 
cognizable  at  common  law.  Clark  v.  Peo- 
ple, 12  Amer.  Dec.  177,  and  note;  State  r. 
Galloway,  98  Amer.  Dec.  404,  and  note,  and 
cases  cited.  That  question  was  touched 
upon  by  the  learned  judge  In  delivering 
the  opinion  of  the  court  Jn  Territory  v. 
Murray,  7  Mont.  261, 15  Pac.  Rep.  145,  al- 
though that  case  was  declared  to  be 
within  express  provisions  of  our  statutes. 
But  such  questions  do  not  concern  this 
injury.  The  justice  court  Is  nut  one  of 
general  or  common-law  Jarisdiction.  Its 
jurisdiction  is  restricted  to  the  limits  pre- 
scribed by  statute.  In  cases  of  contempt, 
the  statute  provides  that  such  courts 
"may  punish  any  person  guilty  of  a  con- 
tempt, as  defined  by  this  act. "  Therefore 
the  power  of  a  justice  of  the  peace  to  pun- 
ish for  contempt  is  confined  to  the  acts  or 
omissions  prescribed  in  section  584  of  the 
Code.  The  jurisdiction  of  the  police  mag- 
istrate in  question  to  punish  In  cases 
of  contempt  rests  upon  the  same  provis- 
ions, by  reason  of  the  statute  investing 
him  with  the  jurisdiction  of  justice  of  the 
peace.  If,  then,  the  police  magistrate  has 
power  to  visit  punishment  upon  the  peti- 
tioner for  contempt  of  his  court,  for  the 
publication  of  said  article.  It  must  be 
found  that  such  act  Is  one  defined  in  sec- 
tion 584,  Code  Civil  Proc.  By  consulting 
that  section.  It  is  readily  seen  that  no  such 
act  Is  within  its  terms.  The  first  and 
ninth  subdivisions  of  said  section  contain 
the  only  provision  under  which  it  could 
be  contended  that  this  proceeding  is  au- 
thorized. These  provisions  are  asfollows: 
"First,  disorderly,  contemptuous,  or  in- 
solent behavior  towards  the  Judg^  while 
holding  court,  tending  to  Interrupt  the 
due  course  of  a  trial  or  other  judicial 
proceeding;"  "ninth,  any  other  unlawful 
interference  with  the  process  or  proceed- 
ings of  a  court. " 

"The  power  of  Inferior  courts  to  punisli 
persons  for  contempt,  in  cases  where  the 
act  fur  which  the  punishment  Is  adjudged 
did  not  occur  in  the  presence  of  the  court, 
is  questioned  by  some  authorities, and  de- 
nied altogether  by  others.  Mr.  Bishop,  In 
his  work  on  Criminal  T^aw,  states  the  re- 
sult of  his  investigation  of  the  subject  as 
follows:  "Contempts  against  justices  of 
the  peace:— Distinguished  from  superior 
courts  of  record.  What  has  been  said 
thus  far  refers  particularly  to  contempts 
against  higher  courts  of  record.  But 
there  Is  an  opinion,  which  may  perhaps  be 
well  founded,  that  the  authority  of  Justices 
of  the  peace  Is  somewhat  more  limited. 
They  may  commit  for  contempts  in  their 
presence  while  holding  their  court;  but 
Mr.  Gabbett  observes  that 'courts  of  In- 
ferior jurisdiction  cannot  attach  or  com- 
mit a  party  for  any  contempt  which  does 
not  arise  in  the  face  of  the  court.'  And 
there  are  many  expressions  in  the  English 
books  apparently  sustaining  this  general 
proposition.  Thus,  though  the  present 
county  courts  are  of  record,  and  by  the 
statute  are  permitted  to  commit  only  for 
contempts  in  court,  still,  being  of  inferior 
jurisdiction,  it  is  strongly  intimated  that 
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the  same  result  would  proceed  from  com- 
mon-law principles.  It  is  also  held  in 
England  tliax:  the  sessions  cannot  proceed 
in  tnis  way  against  a  man  tor  diaoheying 
an  order  of  illiation.but  only  on  bis'recog- 
nizance;  and  we  have  some  American 
dicta  limiting  the  power  of  Justices  of  the 
peace  to  contempts  In  court.  In  reason, 
this  power  does  not  extend  as  far  as  that 
of  high  tribunals,  still  there  may  be  cir- 
cumstances in  which  it  should  be  permit- 
ted Bomescope  beyond  this  narrowest  lim- 
it." 2Bish.Crim.Law,(7th  Ed.)  5  203.  and 
cases  cited.  Undoubtedly,  the  statute  of 
Montana  extends  the  power  of  justices  of 
the  peace  beyond  the  narrowest  limits 
referred  to  by  the  learned  author.  But 
that  power  cannot  be  extended  beyond 
the  statute.  Its  exerclspmust  be  confined 
to  acts  mentioned  in  the  statute,  occur- 
ring in  the  presence  of  the  CO  art,  or  so  near 
as  to  "interrupt  the  due  course  of  a  trial 
or  other  judicial  proceeding;"  or,  when 
exercised  in  reference  to  acts  done  ont  of 
court,  the  act  must  be  one  expressly  de- 
fined by  statute;  such,  for  example,  as  un- 
lawful interference  with  the  legal  execu- 
tion of  processes.  None  of  these  would  in- 
clude power  to  punish  for  the  expression 
of  sentiments  through  the  medium  of  the 
public  press  or  otherwise,  regarding  the 
practice  of  the  court,  or  of  results  or 
abuses  alleged  to  flow  from  the  past  ad- 
ministration of  such  court.  A  power  to 
punish  for  such  utterance,  or  to  silence 
the  voice  of  comment  upon  such  mutters, 
would  be  the  discovery  of  an  unknown 
quantity  in  jurisprudt^nce,  and  the  exercise 
of  It  would  be  a  menace  to  a  free  and 
spirited  people.  The  constitutional  right 
of  freedom  of  speech,  written  in  the  tenth 
section,  articles,  of  our  constitution,  would 
be  set  at  naught  by  the  exercise  of  such  a 
power,  whenever  that  freedom  of  speech 
happened  to  be  directed  to  the  action  of 
public  courts.  There  is  no  such  excep- 
tion. Wespealc  now  of  the  discussion  of 
matters  pertaining  to  courts,  or  the  prac- 
tice therein,  which  have  no  tendency  to 
affect  the  merits  or  result  of  partifular 
cases  pending,  which  class  of  discu(>sion  is 
entirely  distinguished  from  publications 
which  are  designed  and  put  forth  for  the 
purpose  and  have  a  tendency  to  Influ- 
ence the  result  of  particular  cases.  So  far 
as  the  article  In  question  refers  to  any  par- 
ticular case,  it  refers  to  one  determined  In 
the  district  court.  Viewing  the  contents 
of  this  publication  alone,  free  from  any 
knowledge  of  local  events,  which  might 
possibly  direct  the  course  of  imagination, 
we  are  strucic  with  surprise  that  the  hon- 
orable police  magistrate  entertained  an 
affidavit  which  declares  that  the  publica- 
tion was  a  "contemptuous  and  insolent 
article  concerning  the  proceedings  and 
practice"  in  bis  court.  The  article  saj's 
the  case  in  point  was  "appealed  from  a 
lower  court.  We  have  judicial  knowl- 
edge, and  no  doubt  every  well  informed 
person  in  this  .iurisdiction  who  reads  the 
newspapers  has  knowledge  otherwise,  that 
th«  police  court  is  not  the  only  court 
there  lower  in  rank  than  the  district 
court.  But  it  is  said  that  the  reference  in 
said  article  to  "ordinances."  and  "to  the 
city  of  Butte,"  might  fairly  be  taken  as 


referring  the  remarks  to  the  police  court. 
Granting  all  such  inferences,  still  it  may 
be  asked,  what  Is  there  in  the  article  to 
indicate  that  the  case  in  point  was  adju- 
dicated in,  or  appealed  from,  said  court, 
as  administered  by  tlie  present  incumbent, 
or  that  the  abuses  nientione<i  occur  under 
his  administration?  The  article  is  di- 
rected against  a  system,  and  avers  that 
abuses  have  prevailed  under  such  system, 
and  proposes  a  change,  to  remove  temp- 
tations which  Invite  abuse.  But  it  does 
not  follow  That  there  may  not  be  as  pure 
an  administration  of  justice  in  said  police 
court  under  the  present  police  magistrate 
as  ever  will,  or  could  be,  under  any  other 
system,  although  the  present  system  may 
not  be  the  best,  and  even  tend  to  invite 
abuse.  We  are  therefore  surprised  that 
the  magistrate  so  readily  adopted  the 
conclusion  that  the  article  refen*ed  to  the 
"  practice  and  proceedings "  in  his  court. 
N<>vertheless.  if  the  article  had  expressly 
referi-ed  to  past  proceedings  and  practice 
of  said  court  under  the  present  magis- 
trate, this  proceeding  and  summary  pun- 
ishment would  not  apply.  If  the  article 
was  libelous,  there  are  other  remedies, 
and  it  may  be  observed,  moreover,  that 
summary  punishment  for  contempt  In 
such  a  case  Is  no  vindication  of  past  prac- 
tice and  proceedings  of  courts;  no  more 
than  lashes  vindicate  the  cause  relied  on 
to  justify  the  chastisement.  It  Is  ordered 
that  the  writ  of  habeas  corpus  Issue,  and, 
if  the  imprisonment  is  found  to  be  based 
upon  the  proceedings  set  forth  in  the  ap- 
plication, the  prisoner  will  be  summarily 
discharged. 

Blake.  C.  J.,  and  De  Witt,  J.,  concur. 


Mills  v.  City  of  Los  Anoelks.    (No.  14,- 
03.5.) 

(Supreme  Court  of  Calif oniUi.    Aug.  17, 1391.) 

Adverse  Possession— Land  ix  Street — Appeal. 

1.  la  an  action  to  quiet  title  to  a  strip  of 
land  lying  in  a  street,  It  appeared  that  plain- 
tiff's grantor  took  possession  of  a  tract  of  land 
in  Los  Angeles  in  l!H2,  whilo  the  present  city  was 
a  pueblo,  and  built  a  hoase  thereon.  The  official 
survey  of  1H4U  showed  that  the  house  extended 
across  the  street.  In  1855  the  city  bought  a  por- 
tion of  the  tract  shown  to  be  in  the  street.  The 
land  in  controversy  was  continuously  inclosed  and 
occupied  from  1!>4'J  to  18^7.  A  patent  was  issued 
to  the  city  for  the  pueblo  lands  In  1876.  Plaintiff 
shows  no  grant  from  the  pueblo  or  the  city. 
Beh^  that  plaintiff  could  not  recover,  as  the 
land  in  controversy  was  In  the  street  as  shown 
by  the  official  map  of  1849,  and  the  fact  that 
plaintiff's  grantor  maintained  an  obstruction  in 
the  street  did  not  affect  the  dedication,  or  give 
him  title  by  adverse  possession. 

2.  The  fact  that  the  city  purchased  a  part  of 
the  tract  of  land  lying  in  the  street  is  not  suffi- 
cient to  show  that  the  city  recognized  a  right  to 
the  street  in  plaintiff's  grantor. 

8.  The  exclusion  of  proper  evidence  is  not 
prejudicial  error,  where  it  appeiu-s  that,  if  ad- 
mitted, it  would  not  have  benefited  the  party 
offering  the  evidence. 

Commissioners' decision.  Department  1. 
Appeal  from  superior  court,  Los  Angelea 
county;  Walteh  Van  Dyke,  Judge. 

Action  to  quiet  title  by  Howard  W.  Mllla 
against  the  city  of  Los  Angeles.    Judg- 
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ment  for  defendant.    PlalntiS    appeals. 
Affirmed. 

Graves,  O'Melveay  <ft  Sbankland  and 
Chapman  &  Hendricks,  lor  uppellunt. 
Cbas.  McFarland,  for  respondent. 

Temple.  C.  PlaintlB  appeals  from  the 
lodgment  and  order  refusing  a  new  trial. 
The  action  is  to  quiet  title  to  a  strip  of 
land  in  Los  Angeles  16  feet  wide,  extend- 
ing westerly  from  Main  street  along  Sec- 
ond street,  and  constituting  a  portion  of 
Kecond  street,  as  now  laid  out  and  used. 
The  answer  denies  the  title  of  plaintiff, 
avers  title  in  defendant,  and  dedication  of 
the  land  as  a  public  street.  Itis  admitted 
that  LoH  Angeles  was  a  Mexican  pueblo, 
and  continued  to  be  such  until  its  organi- 
sation under  the  laws  of  the  state  in  1850, 
and  that  the  laud  was  a  portion  of  the 
pueblo  lands.  In  1842  Tomas  Urquides 
took  possession  of  a  tract  of  land  which 
included  the  land  in  controversy,  and 
erected  an  adobe  building  which  extended 
entirely  across  what  is  now  Second  street, 
near  the  junction  of  Main  and  Second ; 
and  the  strip  claimed  by  plnlntiB,  who  de- 
rives title  from  Urquidez,  was  continuous- 
ly inclosed  and  occupied  up  to  1887.  A 
patent  was  issued  to  the  city  of  Los  An- 
geles for  the  poeblo  lands  in  1875,  and  an- 
other in  1876.  Plaintiff  shows  no  grant 
for  the  lands  from  the  pueblo  or  the  city, 
or  any  other  source,  except  from  Crquldes 
and  those  who  succeeded  him  as  grantees. 
But  heclaims  that  possession  is  evidence  of 
title.  Possession  is  sufficient  evidence  of 
title  as  against  a  mere  trespasser  without 
right,  but  is  of  no  value  as  against  the 
patent  to  the  city,  unless  it  coiistUates  a 
bar  onder  the  statute  of  limitations.  It 
seems  immaterial  to  this  inquiry  whethei 
prior  to  the  patent  the  pueblo  had  an  in- 
choate title  to  the  lands,  or  only  a  limited 
authority  within  defined  limits  over  public 
lands  which  had  been  assigned  for  the  use 
of  the  public.  By  the  patent  all  the  lands 
indnded  in  it  passed  to  the  city,  except 
such  as  were  held  under  grant  from  the 
pueblo  or  city,  or  under  grant  from  Mexi- 
can authorities.  Under  the  stipulation, 
prima  facie,  the  title  is  in  the  city,  and  the 
plaintiff  who  seeks  a  judgment  adjudging 
Dim  to  be  the  owner  must  show,  by  com- 
petent proofs,  title  in  himself.  He  has  not 
attempted  to  show,  and  does  not  claim  to 
have,  a  title  from  Mexico.  Has  he  then 
acquired  title  from  the  pneblo  or  city,  or 
by  adverse  holding  barred  her  right?  It 
may  be  assumed  that  the  statute  did  not 
begin  to  run  against  thecity  until  the  pat- 
ent was  Issued,  in  1875.  There  is  no  evi- 
dence of  an  approved  survey  of  the  pueblo 
lands,  under  the  act  of  congress  of  June 
14. 1860. 

PlaintlB  claims  that  the  city  has  recog- 
nized his  right,  and,  although  his  briefs 
do  not  make  it  very  clear  in  what  way 
such  recognition  can  confer  title,  he  seems 
to  argue  that  in  some  way  the  city  is  es- 
topped from  denying  bis  title,  or  the  acts 
referred  to  raise  the  presumption  of  a 
grant  from  the  city  or  pueblo.  Where 
there  is  a  question  as  to  whether  one 
holds  in  subordination  to  another,  or 
whether  he  holds  adversely,  the  fact  that 
the  title  has  been  recognised  is  important, 


but  evidently  mere  recognition  cannot 
confer  title.  There  m  ust  be  something  in 
the  nature  of  an  estoppel.  In  1849  the 
pueblo  adopted  a  map  and  survey  as  offi- 
cial. On  this  map  Second  street  appears 
as  now  located  and  used.  But  at  the  in- 
tersection of  Second  and  Main  streets  it 
shows  Second  street  was  occupied  by  the 
buildings  of  plaintiff's  predecessor.  In 
other  words,  that  it  was  not  an  opened 
street,  and  could  not  be,  until  the  buildings 
were  removed.  Occupants  of  the  land 
claiming  under  Urquidez  have  had  the 
land  assessed  to  them,  and  the  city  has 
collected  the  taxes  upon  it.  In  1855  one 
Dryden,  claimant  of  a  portion  of  the  prop- 
erty, sold  a  portion  of  Second  street  to 
thecity,  which  paid  him  $1,000  therefor, 
and  took  his  deed.  Dryden's  deed  covered 
the  balance  of  the  street  adjoining  plain- 
tiff's claim,  and  the  calls  of  the  deed  bound 
it  upon  Anderson's  land.  Plaintiff  derives 
title  from  Anderson.  In  1S72  the  council 
referred  the  matter  of  the  obstruction  In 
Second  street  to  a  committee,  which  re- 
ported that  Andersun  stood  upon  his 
rights.  In  1884  the  council  passed  an  ordi- 
nance directing  proceedings  for  the  con- 
demnation of  this  strip,  and  in  1885  an- 
other in  reference  to  compensation  for  the 
strip.  In  all  this  we  see  nothing  that  can 
estop  the  city,  or  tends  to  raise  a  pre- 
sumption of  a  grant, and  the  latter  iscom- 
pletely  disproved  by  the  fact  that  Ander- 
son petitioned  tlie  council  for  a  grant  to 
this  and  other  land  on  the  Urquidez  tract. 
There  is  no  evidence  that  any  claimant 
under  Urquidez  ever  pretended  that  there 
was  a  grant  from  the  city  or  the  pueblo 
to  Urquidez.  So  far  as  the  record  shows, 
all  disclaimed  such  grant,  and  asked  for 
and  received,  after  the  controversy  arose, 
deeds  from  the  city.  But  the  plaintiff 
claims  that  the  strip  is  included  In  a  deed 
from  thecity  to  Anderson,  upon  his  peti- 
tion dated  August  6, 1855.  He  petitioned 
for  the  land  fronting  18  yards  on  Main 
street.  Previously,  February  17, 1855,  he 
had  presented  a  petition  showing  that  he 
had  purchased  pruperty  which  extended 
five  feet  "in  a  street  that  is  intended  to 
be  opened  as  suon  as  required ;  I  therefore 
wish  to  exchange  that  same  quantity  of 
land  for  the  same  quantity  on  the  other 
side  of  my  lot,"  etc.  The  petition  of  Au- 
gust 6th  for  a  deed  was  referred  to  a  coic- 
mittee,  which  reported  in  favor  of  grant- 
ing It  on  condition  that  Second  street  be 
made  his  southern  boundary,  and  the 
council  ordered  "that  title  be  given  to  the 
l)€titioner  on  the  conditions  mentioned  in 
the  report. "  The  mayor's  report  shows 
that  a  deed  was  given  to  Anderson,  which 
described  the  land  as  beginning  at  thecor- 
ner  of  Main  and  Second  streets. 

The  deed  itself  was  offered  In  evidence, 
and  excluded  on  the  objection  of  defend- 
ant. This  ruling  is  assigned  as  error. 
The  offered  deed  also  described  the  land  as 
bounded  on  Second  street,  which  It  says 
constitutes  thesouthern boundary.  If  the 
plaint!ff,in  connection  with  theoffer  of  the 
deed,  proposed  to  show  that  it  included 
the  land,~and  he  clnims  that  is  shown,— 
the  deed  should  have  been  admitted,  and 
then  a  finding,  founded  upon  proper  and 
legal  evidence,  would  have  been  conclasiTO, 
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here.  Bnt  now.  If  we  can  see  that  the 
deed  if  admitted  would  have  been  of  uo 
advantage  to  appellant,  it  is  not  pre]udl- 
cial  error.  Aa  tlie  land  granted  is  bound- 
ed upon  the  line  of  Second  street,  and  the 
description  commences  with  the  call  for 
the  corner  of  Second  and  Main  streets,  it 
would  seem  that  the  deed  does  bj'  express 
language  exclude  the  land  in  controversy ; 
and  this,  no  doubt,  is  the  reason  why  the 
court  ruled  it  out.  Bnt  it  is  contended 
that  thecomerof  Second  and  Main  streets, 
and  the  call  tor  Second  street  as  the 
southern  boundary  of  the  land  conveyed 
to  Anderson,  refers  to  that  street  as  opened 
by  the  purchase  from  Dryden,  which  is 
bounded  upon  the  land  of  Anderson.  The 
Dryden  purchase  was  tor  66  feet  ot  Second 
street,  and  plaintiff  contends  that,  when 
Anderson  asked  to  exchange  5  teet  in  the 
street  for5  feet  on  the  othersldeot  his  lot,  he 
was  claiming  5feetof  theground  conveyed 
by  Dryden,  and  by  that  conveyance  made 
a  part  of  Second  street.  But  this  reason- 
ing seems  forced  and  far-fetched.  We 
have  not  been  able  to  find  in  the  record 
any  evidence  that  Second  street  was  then 
open  to  the  public.  The  deed  from  Dry- 
den to  the  city  bears  date  August  15, 1855. 
It  appears  that  he  was  not  toglve  posses- 
sion for  two  months  after  the  conveyance. 
Anderson's  petition,  in  which  he  offers  to 
exchange,  bears  date  February  17,  1855, 
nearly  six  months  prior  to  the  convey- 
ance. He  roust,  therefore,  have  referred 
to  the  street  as  marked  out  on  the  official 
map.  Anderson's  petition  for  a  deed  is 
dated  August  6, 1855,  and  the  order  allow- 
ing bira  a  deed  on  condition  that  heaccept 
It  with  tho  boundary  on  Second  street 
was  made  August  SO,  1855.  The  city  had 
not  then  taken  possession.  Anderson  filed 
still  another  petition,  September  18, 1855, 
which  also  shows  that  the  street  had  not 
yet  been  opened.  And  then  the  fact  that 
Anderson's  petition  was  granted  only  on 
condition  that  he  would  accept  it  with  the 
boundary  on  Second  street  shows  that 
they  did  not  give  him  the  land  asked  for, 
but  required  him  to  give  up  his  claim  to 
the  land  on  Second  street.  But  the  pre- 
sumption would  be  that  the  point  called 
tor  is  the  corner  ot  the  streets  as  fixed  on 
the  official  map,  and  the  circumstances 
would  be  required  to  show  very  clearly 
that  something  different  was  intended  to 
justify  a  different  conclusion.  Butthe  rec- 
ord does  not  show  that  Second  street  had 
been  opened  to  use,  or  was  defined  in  any 
way  save  by  the  official  map.  Appellant 
contends  that  the  confirmation  of  the  title 
of  the  city  inures  to  his  benefit  under  sec- 
tion 14  of  the  act  of  congress  passed  March 
8. 1851.  But  that  section  Is  tor  the  benefit 
ot  those  who  but  for  it  could,  and  to  pre- 
vent forfeiture  must,  have  presented  their 
claims  Individually.  Neither  (Jrquidez, 
nor  any  ot  those  claiming  under  bim,  have 
shown  a  claim  which  could  have  been  so 
presented.  To  have  the  confirmation  and 
patent  inure  to  his  benefit,  he  must  show 
a  grant  from  the  pueblo  or  city.  Plain- 
tlft  has  not  expressly  claimed  that  he  ac- 
quired title  under  the  statute  ot  limita- 
tions, but  perhaps  that  claim  Is  involved 
In  his  contention.  The  Ord  map,  made  in 
SM9,  being  the  official  map  ol  the  city,  is 


evidence  that  as  early  as  1849  the  prem- 
ises were  declared  a  public  street.  That 
it  was  occupied  by  a  trespasser  would  not 
affect  the  dedication.  Such  obstruction 
would  not  manifest  an  intention  on  the 
part  of  thec.ity  or  pueblo  to  withhold  that 
part  of  the  street  from  public  use,  but  only 
that  there  was  an  obstruction  to  be  m- 
moved.  There  was  no  necessityfor  an  ac> 
ceptance  by  the  public  by  using  the  pro- 
posed street  to  complete  the  dedication. 
The  city  was  not  only  proprietor,  but  the 
political  authority  to  lay  out,  establish, 
and  to  accept  streets  which  were  offered 
to  the  public  by  ways  of  dedication.  In 
City  of  Eureka  v.  Armstrong,  83  Oal.  623, 22 
Pac.  Bep.  028,  and  23  Pac.  Rep.  1085.  it  was 
said:  "The  common  council  must  he  the 
proper  body  to  accept  a  dedication.  It  not, 
who  is  there  that  can  give  a  formal  accept- 
ance?" The  pueblo  was,  or  represented, 
the  proprietor.  Its  authorities  also  repre- 
sented tlie  public,  and  were  authorized  to 
lay  out  streets.  In  fact,  to  accomplish  the 
purpose  for  which  pueblos  were  formed 
and  lands  assigned  lo  them,  they  must  do 
BO.  Lots  cannot  be  sold  ur  villages  built 
np  without  streets.  Atflrst  streets  would 
naturally  exist  only  on  paper.  But  they 
were  necessary  to  designate  the  lots  and 
the  different  classes  of  land  belonging  to  a 
pueblo.  Whether  they  had  been  accepted 
and  used  by  the  public,  so  that  they  could 
not  have  been  changed  or  otherwise  dis- 
posed of  by  the  municipal  authorities,  is 
not  material  to  this  inquiry.  That  ques- 
tion seems  to  have  been  considered  Impor- 
tant in  Snn  Francisco  v.  Calderwood,  31 
Cat.  585,  and  San  Francisco  v.Canavan.  42 
Cal.556.  In  the  last  case  It  was  said:  "Un- 
til accepted,  the  dedication,  whether  made 
by  deed  or  otherwise,  may  be  revoked  by 
the  owner  of  the  land ; "  and  this  was  ap 
plied  to  a  supposed  dedication  by  ordi«. 
nance  of  a  public  park.  But  It  does  not 
follow,  because  the  city  might  revoke  the 
dedication  until  it  had  been  used,  that 
therefore,  before  such  revocatlon.lt  should 
not  be  considered  as  a  park.  Ut  course  no 
adverse  rights  could  he  acquired  in  this 
property  after  it  had  become  a  public 
street.  We  think  the  Judgment  and  order 
should  be  affirmed. 

We     concur:     Fitzobkald,    C;    Tan 

OLIEF,  C. 

Per  OuHiAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  ludgment  and 
order  are  affirmed. 

M  Cal.  444 

Embiuo  et  ah  v.  Altaraso  et  h1.  (No. 

13.276.) 

{SuprerM  Court  of  CaXifomia.    Aug.  7, 1891.) 

Tksanot  IK  Common— Deed  of  Co-Tenaxt— Ds- 

BCRIPTIOS  —  ACKSOWLKDOBRNT  —  Til  T1TLK8— 

A8SES8MEST — Priority  op  Mortoaqe  —  Estop- 
pel—Attornet  AND  Client — Amendments  to 
Answer— Delay  in  Filino. 
1.  Where  a  co-tenant  conveys  aspeciflo  tract, 
wliicb  is  less  than  his  undivided  interest  in  the 
common  land,  by  deed  oT   bargain   and  sale,  de- 
scribing the  tract  by  metes  and  bcnnds,  or  other 
sufficient  description,  and  purporting  to  convey 
the  whole  title  to  such  tract  in  severalty,  saon 
tract  should  be  allotted  in  partition  to  the  gran- 
tee in  severalty,  whenever  it  can  be  done  with- 
(JR  material  injury  to  other  co-tenants  not  join- 
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Ing  In  tbs  deed;  and  the  traotsoooiiTejred  sboald 
be  charged,  in  proportion  to  its  Talue,  against 
the  interest  of  the  grantor,  under  Code  Civil  Proo. 
Cal.  S  76t,  providing  that,  whenever  It  shall  ap< 
pear  In  an  action  for  partition  of  lands  that  one 
or  more  of  the  tenants  In  common,  being  the 
owner  of  an  undivided  interest  In  the  lands 
sought  to  be  partitioned,  has  sold  to  another  a 
speciflc  tract  by  metes  and  boands  oat  of  the 
common  land,  and  ezecnted  a  deed  of  conveyance 

fiurporting  to  oonvey  the  whole  title  to  such  tract 
n  fee-simple  and  in  severalty,  such  tract  snail 
be  allotted  and  set  apart  In  partition  to  such 
purchaser,  his  heirs  and  assigns,  or  in  such  other 
manner  as  shall  make  such  deed  effectual  as  a 
conveyance  of  the  whole  title  to  such  segregated 
parcel,  If  such  tract  can  be  so  allotted  without 
material  injury  to  the  rights  of  other  oo-tenants 
not  joining  in  such  conveyance;  and,  such  stat- 
ute being  merely  declaratory  of  the  existing  law, 
the  rule  therein  prescribed  applies  to  oonvey- 
anoes  executed  prior  to  its  enactment. 

2.  A  deed  by  a  oo-tenant,  conveying  a  spe- 
eiflc  part  of  the  common  land,  is  not  void. 

3.  Where  a  co-tenant  sells  a  fractional  nndi- 
ylded  interest  in  a  Hpeciflo  tract  of  the  common 
land,  and  executes  a  quitclaim  deed  purporting 
to  convey  his  Interest  in  such  speoiflo  tract  la 
fee,  the  grantee  should  bo  allotted  in  partition 
auch  fractional  interest  only. 

i.  A  conveyance  by  a  co-tenant  and  his  wife 
described  the  premises  as  "all  onr  right,  title, 
and  interest  in  and  to  all  the  land  Inherited  by 
us,  or  either  of  us,  from  one  C,  the  father  of 
the  co-tenant.  The  father  had  devised  to  the  co- 
tenant  a  certain  undivided  share  uf  "all  my  prop- 
erty, rights,  and  actions,  together  \^lth  all  the 
land  of  my  Kancho  San  Pablo.  "  The  father  had 
applied  to  the  Mexican  government  for  a  grant 
of  three  leagues,  and,  after  his  deatu  one  of  his 
sons  renewed  this  application,  and/ afterwards 
made  another  for  four  leagues,  on  which  the 
grant  was  finally  made  to  the  heirs  of  the  orig 
inal  applicant.  A  vendee  of  the  co-tenant's 
grantee  claimed  a  specifio  tract  of  the  common 
land  under  his  deed,  but  it  did  not  appear  that 
sach  specific  tract  was  within  the  grant  applied 
for  by  the  father.  Held,  that  the  description  in 
the  deed  from  the   co-tenant  was   insufficient  to 

Sass  title  to  such  speoiflo  tract.    Bbattt,  C.  J., 
issenting. 

5.  A  certificate  of  acknowledgment  of  a  deed 
taken  l>y  a  justice  of  the  peace,  which  fails  to 
show  of  what  county  he  was  a  justice,  or  whether 
he  was  a  justice  of  any  county,  or  in  what  coun- 
ty or  state  the  acknowledgment  was  taken,  Is 
fatally  defective. 

A.  Error  in  excluding  evidence  offered  by 
one  party  cannot  be  assigned  by  another  party, 
who  did  not  except. 

7.  One  co-tenant  cannot  acquire  s  tax-title  to 
the  premises  to  the  prejudice  of  the  others. 

8.  Revenue  Act  May  15,  1854,  i  flO,  (Bt.  CaL 
18M,  p.  88,)  providing  that  the  tax-deed  shall  be 
prtTTUi  facie  evidence  of  certain  miitlers,  was  re- 
pealed by  Revenue  Act  April  29,  1857,  g  56,  (St. 
Cal.  1857,  p.  844:)  and  the  Introduction  of  a  tax- 
deed  under  the  former  statnto,  wtthont  proof  of 
the  preliminary  steps  necessary  to  vest  tbofower 
ot  sale^oes  not  show  a  jxrlma  feuAe  title. 

9.  Where,  under  Revenue  Act  Cal.  Hay  16, 
1854,  an  assessment  of  lands  owned  by  "Castro" 
was  made  in  the  name  of  "Castero, "  the  assess- 
ment and  the  tax -deed,  describing  the  lands  as 
having  been  assessed  to  "  Castro, "  are  void ;  the 
rale  of  idem  lOTUina  not  applying  to  assessmentu 
for  taxes. 

10.  Where  there  is  no  dollar-mark  or  other 
character  in  the  assessment  and  duplicate  rolls, 
showing  what  was  meant  by  the  figures  in  the 
columns  headed  "Value"  and  "Taxes,"  the  as- 
sessment, and  tax-deed  based  thereon,  are  invalid. 

11.  A  deed  purported  to  convey  "all  the  right, 
title,  and  interest"  of  the  grantor,  being  an  un- 
divided interest  In  a  specific  tract  of  lands  held 
in  common.  The  erantee  executed  a  deed  pur- 
porting to  grant,  oargsin,  and  sell  the  specific 
tract,  and  reciting  that  it  was  the  same  land  thus 


oonveved  to  him.  At  that  time  Ihe  grantor  in  the 
second  deed  had  no  general  interest  in  the  com- 
mon land,  as  bis  grantee  knew,  but  he  subsequent- 
ly acquired  une.  Held,  tnat  the  grantee  in  the 
second  deed  took  only  an  undivided  interest  in 
the  specific  tract.     Bkattt,  C.  J.,  dissenting. 

12.  Under  the  California  statutes  in  force  in 
April,  1858,  which  provided  that  every  convey- 
ance of  real  estate,  which  shall  not  be  duly  re- 
corded, shall  be  void  against  a  subsequent  pur- 
chaser or  mortgagee  for  value  in  good  faith  whose 
conveyance  or  mortgage  shall  be  first  duly  re- 
corded, a  mortgage,  executed  after  a  deed  to  an- 
other  person,  but  recorded  before  it,  has  priority. 

IS.  The  grantee  in  such  deed,  being  junior  to 
the  mortgage,  is  a  proper  party  to  the  foreclos- 
ure, and  is  concluded  by  decree  therein  against 
him. 

14.  A  finding  that  the  mortgagee  had  no  notice 
of  the  grantee's  rights  Is  conclusive  on  appeal, 
when  the  evidence  is  not  brought  up,  and  such 
finding  is  not  affected  by  a  findingthat  the  gran- 
tee's tenant  was  in  possession  when  the  mortgage 
was  griven,  since  possession  is  not  notice,  but 
only  evidence  of  It. 

15.  One  whose  Interest  in  lands  held  in  com- 
mon had  been  exhausted,  conveyed  a  specific  tract 
of  SOO  acres  thereof  in  consideration  of  a  recon- 
veyance of  a  specific  tract  of  27  acres  out  of  the 
800.  The  grrantee  in  the  first  deed  subsequently 
acquired  an  undivided  interest  in  the  common 
lands  from  other  co-tenants.  Held,  that  such 
subsequently  acquired  interest  should  not  be  ap- 
plied In  partition  to  effectuating  the  gi-ant  of  the 
27-acre  tract  under  the  rule  prescribed  in  Code 
Civil  Froc.  Cal.  S  764. 

IS.  A  notary  public  of  the  county  of  C.  took 
an  acknowledgment  of  a  deed  therein.  His  cer- 
tificate nos  as  follows:  "State  of  California, 
city  and  county  of  8.  On  this  day  •  «  ♦  be- 
fore me,  H.  I.  Tillotson,  a  notary  public  in  and 
for  said  city  and  county,  appeared, "  etc. ;  and 
ill  was  signed,  "H.  I.  Tillotson,  Notary  Public." 
The  certificate  stated  that  he  had  "affixed  his 
official  seal,  "which  contained  the  words  "Notary 
Public,  C.  County. "  He  was  not  a  notary  for 
the  city  and  county  of  8.  Held,  that  the  acknowl- 
edgment was  fatally  defective,  under  Civil  Coda 
Cal.  SS  1188,  1189,  requiring  the  name  and  quality 
of  officers  taking  acknowledgments  to  be  in  the 
certificate,  and  section  119S,  reqoiring  that  they 
mast  authenticate  their  certificates  by  affixing 
their  signatures  followed  by  their  names  and 
seals  of  office.    Bbattt,  C.  J.,  dissenting. 

17.  The  record  of  a  deed  so  acknowledged  does 
not  Impart  constructive  notice,  under  Civil  Code 
Cal.  i  llfll,  providing  that,  before  it  can  be  re- 
corded, an  Instrument  must  he  acknowledged, 
and  the  acknowlodgment  oertifleo,  as  required 
by  law.    Beattt^  0.  J.,  dissenting. 

18.  One  claiming  title  under  a  void  tax-deed 
of  the  share  of  certain  co-tenants  allotted  them 
in  partition,  executed  a  deed  of  bargain  and  sale 
purporting  to  convey  the  whole  title  to  a  specific 
tract.  The  deed  described  the  premises  as  "be- 
ing a  portion  of  lands  allotted  In  partition  to" 
the  oo-tenants,  and  covenanted  that  neither  the 
grantor  nor  the  co-tenants  had  dune,  or  suffered  to 
be  done,  anything  whereby  the  premises,  or  any 
part  thereof,  are,  or  hereafter  may  be,  impeached, 
charged,  or  incumbered  In  any  manner.  The 
grantee,  afterwards  acquiring  an  undivided  in- 
terest in  the  common  land,  conveyed  all  his  right, 
title,  and  interest  therein  to  his  grantor,  reserving 
the  specific  tract  previously  conveyed.  Heid  that, 
as  it  was  the  intention  of  the  first  grantor  to  con- 
vey a  perfect  title  to  the  specific  tract,  he  was  es- 
topped to  impeach  it. 

19.  Where  a  contract  between  an  attorney  and 
his  client  provided  that,  in  consideration  of  pro- 
fessional services  to  be  rendered  In  an  action  for 
partition,  the  attorney  should  receive  a  share  of 
the  interest  of  the  client  when  the  partition  snit 
should  be  determined,  and  it  does  not  appear 
that  any  services  were  rendered  or  performance 
thereof  waived,  such  contract  confers  no  legal  or 
equitable  right  in  the  land,  and  titles  based 
thereon  are  void. 
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90.  TUe  original  answers  tn  a  cause  were  filed 
In  1868,  and  judgment  rendered  in  1878.  After 
reversal  on  appeal,  the  cause  came  on  for  trial  in 
January,  1885.  In  December,  1885,  counsel  asked 
leave  to  file  amendments  to  the  answer,  and  the 
amendments  were  then  drawn  and  verified.  The 
court,  after  repeatedly  urging  counsel  to  present 
them,  and  after  granting  one  continuance  for  that 
purpose,  peremptorily  ordered  them  to  be  filed 
October  1,  1886 ;  but  they  were  not  presented  un- 
til Januarv,  1887,  after  the  case  had  been  declared 
substantially  closed.  There  was  no  excuse  offered 
for  the  delay.  Held,  that  the  court  properly  re- 
fiised  to  receive  them. 

ai.  Notice  by  the  purchaser  to  the  owner  or 
ocoupnnt  of  lands  sold  for  taxes  is  essential  to 
thevalidity  of  the  tax -deed,  under  Pol.  Code  Cal. 
i  8ra5,  providing  that  the  purchaser  must,  30 
days  prior  to  the  expiration  of  redemption,  or  80 
days  prior  to  application  for  a  deed,  serve  on 
the  owner  or  occupant  a  written  notice  stating 
the  sale,  its  date  and  amount,  and  the  time  of 
expiration  of  redemption,  or  when  application 
for  deed  will  be  made. 

In  bank.  Appeal  from  superior  coart, 
city  and  county  of  San  Francisco;  Jambs 
G.  Maouibe:.  Judge. 

Action  lor  partition  by  Joseph  Emerin 
and  others  against  Alvarado  and  others. 
Trial  to  the  court,  and  decrees  rendered, 
trom^bicb  different  parties  appeal.  Af- 
firmed. 

Wm.  Matthews,  Wm.  Leviaton,  Wm. 
MIL  iter,  Garber  <£  Bishop,  StHnlejr,  Stoney 
&  Hnyea,  W.  B.  L.  Baroea,  E.  Kirkpat- 
rick  E.  J.  &  J.  H.  Moore,  Flonmoy  & 
Mhoon,  E.  J.  Pringle,  Taylor  &  Uaight, 
Geo.  E.  Lawrence,  Henry  E.  Hiffbton,a,ai 
A.  H.  Longbborongh,  for  appellants. 
Theodore  H.  Hittell,  William  C.  Belcher, 
and  W.  H.  H.  Bart,  for  respondents. 

McFarland,  J.  This  is  an  action  for  the 
partition  of  a  tract  of  land  called  the  "San 
Pablo  Ranch,"  containing  17,938.59  acres. 
It  is  situated  In  what  Is  now  Contra  Costa 
county,  and  was  granted  by  the  Mexican 
government,  and  afterwards  patented  by 
the  United  States  to  the  saccessors  of 
Francisco  Maria  Castro,  who  died  on  the 
6th  day  of  November,  1881.  The  action 
was  commenced  on  November  19, 18(>7,  in 
the  district  court  ot  the  fifteenth  judicial 
district  in  and  for  the  city  and  county  of 
San  Francisco,  and  an  Interlocutory  de- 
cree was  rendered  in  tliat  court  on  July 
15,  1878.  Several  appeals  were  talien,  and 
the  judgment  and  order  denying  a  new 
trial  were  rnversed  by  this  conrt,  because 
the  findings  as  to  two  or  three  Issues 
were  deemed  defective;  and  furthermore, 
and  mainly,  because  the  decree  determined 
lights,  interests,  and  shares  In  the  land 
only  as  they  existed  in  the  hands  of  the 
original  tenants  in  common,  and  did  not 
determine  the  present  rights,  interests, 
and  shares  of  all  the  parties  to  the  suit  as 
they  existed  at  the  time  the  action  was 
commenced.  Most  of  the  findings  of  the 
district  court  were  approved,  and  the 
cause  was  remanded  to  the  superior 
court,  (successor  to  said  district  court,) 
with  instructions  to  find  on  certain  Issues 
mentioned ;  and  "  upon  the  findings  here- 
tofore made  and  herein  approved,  and 
those  hereafter  to  be  made  under  the  di- 
rections of  this  court,"  to  proceed  and 
specify  In  its  interlocutory  decree  the 
"rights  and  interests  of  all  parties  to  the 


action,"  and  adjudge  partition  between 
them  according  to  such  rights  and  Inter- 
ests. Emeric  v.  Alvarado,  64  Cal.  627, 
2  Pac.  Kep.  418.  It  was  established  by  the 
first  decree,  and  the  decision  of  this  conrt, 
that  the  persons  denominated  "original 
tenants  in  common,"  and  the  shares  be- 
longing to  each,  were  as  follows:  Mar- 
tina Castro  de  Alvarado,  fifteen  equal 
twenty-second  parts  of  said  rancho;  An- 
tonio Castro,  Joaquin  I. Castro,  Juan  Jose 
Castro,  Gabriel  V.  Castro,  Victor  Castro, 
and  Jesus  Maria  Castro,  each  one  equal 
twenty-second  part;  and  Luisa  Moraga 
de  Brlones,  Maria  de  los  Angeles  Moraga 
de  Brlones,  Jose  Moraga,  Guadalupe 
Moraga  de  Martinez,  and  Francisca 
Moraga,  each  one  equal  one-fifth  of  one 
equal  twenty-second  part  of  said  rancho. 
(The  seven  persons  first  above  named  were 
children  of  Francisco  Maria  Castro,  and 
the  five  persons  la.st  named  were  children 
of  Francisco  Castro  de  Moraga,  a  deceased 
daughter  of  said  Francisco  Maria  Castro.) 
After  the  cause  went  back  to  the  superior 
conrt,  further  findings  were  bad;  and 
that  court— Judge  James  G.  Maouirb  pre- 
siding— with  great  care,  and  In  a  system- 
atic method  that  must  have  cost  great 
labor  and  thought,tound, determined,  and 
stated  the  Interests  and  shares,  not  only 
of  the  said  original  co-defendants,  but  of 
all  persons  holding  or  claiming  under 
them,  and  being  parties  to  this  action; 
and  entered  an  interlocutory  decree  ad- 
judging partition  among  the  parties  in  ac- 
cordance with  the  findings.  The  case  now 
comes  here  the  second  time  upon  numer- 
ous appeals  from  the  interlocutory  decree, 
and  from  an  order  denying  a  motion  for  a 
new  trial.  There  are  several  hundred  par- 
ties to  the  action.  The  Interests  of  many 
of  the  parties  to  the  appeals  are  friendly 
as  to  some  matters  and  hostile  as  to 
others,  so  that  they  are  appellants  as  to 
some  points  and  respondents  as  to  others, 
thns  presenting  different  and  contradict- 
ory claims  upon  the  same  transcript. 
The  findings  of  fact  of  the  superior  court 
number  274,  many  of  them  having  numer- 
ous subdivisions,  and  they  were  all  neces- 
sary to  the  disposition  of  the  case.  These 
findings,  with  the  conclusions  of  law,  the 
original  findings  of  the  district  court,  and 
the  last  Interlocutory  decree  occup.v  752 
pages  of  the  printed  transcript  No.  13,276, 
while  there  is  much  additional  matter  in 
the  other  transcripts.  Itis  apparent,  there- 
fore, that  the  labor  of  the  court  below 
must  have  been  very  great;  and  that  it 
would  be  Impossible  to  give  here  a  full 
statement  of  the  whole  case  in  detail 
without  exceeding  all  reasonable  limits  ol 
an  opinion.  As,  however,  the  opinion  of 
tills  court  delivered  on  the  former  appeal 
contains  quite  an  extensive  history  of  the 
case,  and  as  the  points  arising  on  the  pres- 
ent appeals  may  be  grouped  into  a  few 
general  classes,  we  think  that  the  case  can 
be  disposed  ot  without  much  detailed 
statement  of  facts.  There  are  five  sepa- 
rate transcripts,— Nos.  13,276, 13,275, 13.871, 
13,984,  and  14,006.  In  the  present  opinion, 
rendered  in  No.  13,276,  we  will  consider  and 
determiueall  the  points  madein  all  the  ap- 
peals, and  judgments  will  be  rendered  in  the 
appeals  based  upon  the  other  transcripts 


Digitized  by  LjOOQ IC 


Gal.) 


EMERIC  t>.  ALVARADO. 


859 


according:  to  the  concloaions  declared  in 
this  opinion.  (The  references  here  made 
to  the  transcript  refer  to  transcript  13,276, 
unless  otherwise  stated.) 

I.  Specific  Tracts.  At  various  tlmea  in- 
dividual tenants  in  common,  owning 
laree  undivided  interests  in  the  ranch, 
undertook  by  grant,  bargain,  and  sale 
deeds,  to  convey  tlio  whole  of  particular 
parts  of  the  ranch  described  by  metes  and 
bounds,  or  other  aufiiclent  description,  as 
though  the  grantor  nwned  in  severalty 
the  particular  part  conveyed.  The  lands 
described  in  these  conveyances  are  called 
"specific  tracts."  There  are  more  than 
a  hundred  of  such  tracts,  and  they  are 
designated  In  the  findings  by  numbers. 
The  court  below  found  that  these  specific 
tracts,  conveyed  by  deeds  purporting  to 
convey  the  whole  title,  "should  be  allot- 
ted and  set  apart  in  partition  as  a  por- 
tion of  the  shares  and  Interests  of  snch 
co-tenants,  and  In  such  manner  as  to 
malte  such  deeds  effectual  as  conveyances 
of  the  whole  title  to  such  segregated  par- 
cels, it  the  sume  can  be  done  without  ma- 
terial injury  to  the  rights  and  Interests  of 
other  co-tenants  who  did  not  join  in  snch 
conveyances,  or  those  claiming  under 
such  other  co-tenants,  or  any  of  them; 
and  the  tracts  so  conveyed  are  to  be 
charged  in  proportion  to  their  value  to 
the  Interests  in  said  rancho  of  the  said 
grantors."  This  finding  is  attacked  as 
erroneous  by  some  of  the  appellants,  who 
contend — First,  that  such  a  conveyance  is 
void;  and,  seconc/,  that,  if  not  void,  the 
grantee  under  it  of  a  specific  tract  should 
take,  on  partition,  only  such  a  share  as  is 
equal  to  the  undivided  interest  which  the 
granting  co-tenant  had  in  snch  specific 
tract.  Upon  this  subject  it  is  declared  In 
section  764  of  tlie  Code  of  Civil  Procedure 
as  follows:  "Whenever  it  shall  appear, 
in  an  action  for  partition  of  lands,  that 
one  or  more  of  the  tenants  in  common, 
being  the  owner  of  an  undivided  interest 
In  the  tract  of  land  sought  to  be  parti- 
tioned, has  sold  to  another  person  a  spe- 
cific tract  by  metes  and  bounds  ont  of  the 
common  land,  and  executed  to  the  pur- 
chaser a  deed  of  conveyance  purporting 
to  convey  the  whole  title  to  snch  specific 
tract  to  the  purchaser  in  fee-simple  and  in 
severalty,  the  land  described  in  such  deed 
shall  be  allotted  and  set  apart  In  parti- 
tion to  such  purchaser,  bis  heirs  and  as- 
signs, or  In  such  other  manner  as  shall 
make  such  deed  effectual  as  a  conveyance 
of  the  whole  title  to  such  segregated  par- 
cel, if  such  tract  or  tracts  of  land  can  be 
so  allotted  or  set  apart  without  material 
injury  to  the  rights  and  interests  of  the 
other  co-tenants  who  may  not  have  Joined 
in  such  conveyance. "  If  this  section  of  the 
Code  controls  In  the  case  at  bar,  then  the 
qucHtion  under  discussion  must  be  an- 
swered adversely  to  the  contention  of  ap- 
pellants. But  the  part  of  the  section 
above  quoted  was  not  enacted  until  1376; 
and.  as  the  conveyances  here  Involved 
were  made  prior  to  that  time.  It  is  con- 
tended by  appellants  that  the  said  pro- 
vision of  theCode  is  not  applicable  to  this 
ease.  Of  course,  if  this  amendment  to  the 
section  was  an  entirely  new  provision, 
and  completely  changed  the  old  law  apon 


the  subject,  it  would  not  be  retroactive, 
and  could  not  destroy  or  seriously  disturb 
prior  vested  rights.  But,  in  our  opinion, 
the  law  was  substantially  the  same  be- 
fore the  amendment  as  after  It.  From  a 
general  statutory  enactment  not  express- 
ing a  design  to  change  the  law  there  arises 
no  necessary  presumption  that  the  law 
was  different  before  the  enactment.  It 
was  said  at  a  very  early  date  in  the  his- 
tory of  our  jurispmdencethat "to  know 
what  tlie  common  law  was  before  the 
making  of  a  statute,  whereby  It  may  be 
known  whether  ;the  statute  be  introduc- 
tory of  a  new  law  or  only  afilrmatory  of 
the  common  law,  Is  the  very  lock  and  ke.r 
to  set  open  the  windows  of  a  statute, " 
and  that  "In  all  general  matters  the  law 
presumes  the  act  did  not  intend  to  make 
any  alteration."  These  rules  were  ap- 
proved by  our  predecessors,  the  learned 
Justice  Field  delivering  the  opinion  of 
the  court,  in  Baker  v.  Baker,  18  Cal.95,  96. 
Statutes  are  frequently  intended  to  re- 
move all  doubt  and  uncertainty  as  to 
someprlnciple  of  law,  and  to  state,  in  apt, 
distinct,  and  explicit  language,  what  the 
law  is  upon  a  particular  subject;  and  we 
think  that  such  was  the  effect  of  the 
amendment  which  we  are  now  consider- 
ing. In  the  same  amendment  it  was  also 
enacted,  for  the  first  time,  that,  when  a 
co-tenant  had  made  improvements  on  a 
part  of  the  common  land,  that  part 
should  be  allotted  to  him,  on  partition, 
withont  considering  the  value  of  snch  im- 
provements, if  the  same  could  be  done 
without  material  injury  to  the  other  co- 
tenants;  but  it  Is  not  contended  that 
such  was  not  the  law  before  the  amend- 
ment. In  Scale  v.  Soto,  85  Cal.  102,  (de- 
cided in  1868,)  the  lower  court  had  ordered 
in  its  interlocutory  decree  "that  there  be 
setoff  to  the  said  several  parties  such  por- 
tions of  said  premises  as  will  include  their 
respective  Improvements,  provided,  al- 
ways, that  the  rights  or  Interests  of  nei- 
ther of  the  other  parties  be  prejudiced 
thereby;"  and  this  conrt  held,  on  appeal, 
that  the  order  was  "equitable.  Just,  and 
proper, "  and  "cannot  be  succeBsfnlly  as- 
sailed." 

The  decision  of  this  court  on  the  former 
appeal,  if  not  declaring,  as  the  law  of  the 
case,  that  the  rule  laid  down  in  section 
764  should  govern,  is  at  least  strong  au- 
thority to  that  point.  Mr.  Justice  Thorn- 
ton, who  delivered  the  leading  opinion  In 
the  case,  when  giving  reasons  for  the  prop- 
osition that  an  interlocutory  decree 
should  determine  the  rights  of  all  the  par- 
ties, urges,  as  an  argument,  the  considera- 
tion that  otherwise  the  provisions  of  sec- 
tion 764  could  not  be  carried  out.  He 
quotes  the  section  in  full,  and  says:  "We 
cannot  see  how  these  provisions  can  be 
carried  out  by  the  referees  unless  the  in- 
terest of  each  party  is  ascertained  by  the 
court  and  stated  specifically  In  the  decree. 
And  when  the  decree  for  partition  Is  made, 
as  it  is  in  this  case,  the  court  must  deter- 
mine under  which  of  the  original  co-ten- 
ants each  party  claims,  and  state  it  in  the 
decree,  so  that  the  referees  can  perceive 
clearly  and  be  enabled  to  execute  the  pro- 
visions in  section  764  when  inserted  in  the 
decree."    None  of  the  other  ]uBtlcesdis> 
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«ent  from  this  part  of  the  opinion,  al- 
though Mr.  Justice  Rosa  holdsthat  It  was 
Bufflcient,  in  the  first  luHtance,  to  deter- 
mine the  shares  and  interests  ot  the  orig- 
inal CO  tenants.  The  concurring  opinion 
of  Mr.  Justice  McKkb  merely  tortifles  the 
opinion  of  Justice  Thornton  as  to  the 
proper  character  of  the  interlocutory  de- 
cree, and  says, among  other  things,  as  fol- 
slows:  "The  next  step  in  order  is  to  ascer- 
tain and  determine  the  respective  rights 
and  interests  of  each  of  the  tenants  in  com- 
mon In  the  mode  prescribed  by  sections 
763,  765.  and  769  of  the  Code  of  Civil  Pro- 
cedure, and  adjudge  partition  between 
them  according  to  their  respective  rights." 
Moreover,  in  the  findings  of  the  district 
court  which  were  then  under  the  review 
nf  this  court,  there  was  aflndingonthe 
subject  of  specific  tracts  to  the  precise 
effect,  and  In  the  identical  language,  ot  the 
finding  of  the  superior  court  which  we  are 
DOW  coDsideriug,  and  the  superior  court 
was  directed  to  "proceed  upon  the  findings 
heretofore  made  and  herein  approved." 
Therefore,  whether  or  not  the  decision  can 
be  taisen  as  a  direct  adjudication  of  this 
point,  it  is  evident  that,  in  the  Judgment 
of  the  court  at  that  time,  the  true  rule  un 
the  subject  is  that  declared  in  section  764. 
And  we  are  satisfied,  upon  principle  and 
authority,  that  such  Is  the  correct  rule. 

It  is  clear  that  a  deed  made  by  one  co- 
tenant  conveying  a  specific  part  of  the 
lund  of  the  co-teuancy  is  not  void.  That 
wiM  definitely  settled  in  Starit  v.  Barrett, 
16  Cal.  362.  In  that  case  one  of  the  co- 
teD<ints  ( Vaca)  had  undertaken  to  convey 
ail  bis  right,  title,  and  interest  in  and  to 
a  tfact  containing  1,500  acres,  being  a 
part  of  the  common  land;  and  it  was  ar- 
gued, and  nnthoritles  cited  to  the  point, 
that  the  conveyance  was  void  because  it 
destroyed  the  unity  o(  possession,  because 
It  impaired  the  right  of  the  other  co-ten- 
ants to  partition,  and  Imposed  additional 
burdens  on  them  when  seeking  partition, 
etc.  But  the  court,  after  reviewing  the 
authorities,  held  definitely  that  such  a 
conveyance  was  not  void,  although,  as 
against  the  other  co-tenants,  the  grantee 
might  lose  his  rlc^hts  on  partition.  And, 
of  course,  where,  as  in  the  case  at  bar,  a 
co-tenant  undertakes  to  convey  the  whole 
title  to  a  specific  tract,  bis  conveyance, 
midMT  well-settled  principles,  operates  as 
an  alienation  of,  at  least,  all  the  right 
and  interest  which  the  grantor  had  In  the 
specific  tract;  so  that  he  comes  within 
the  rule  that  his  conveyance  is  not  void, 
as  established  in  Stark  v.  Barrett! 
Freem.  Co-Tenancy,  §  204  et  seq.  Further- 
more, when  a  co-tenant  undertakes  by  a 
bai gain  and  sale  deed  to  grant  a  specific 
tract  in  severalty,  although  his  deed  will 
not  convey  the  Interests  of  his  co-tenants, 
be  Is  estopped  under  well-settled  rules 
trb>m  denying,  as  against  his  grantee,  that 
bft  owned  a  less  interest  than  his  deed 
purports  to  convey.  And,  under  equally 
well-settled  rules,  if  he  afterwards  acquires 
tUe  title  ol  his  co-tenants  in  the  specific 
tract,  such  title  will  inure  to  the  benefit  of 
his  grantee;  and  if,  upon  partition,  such 
specific  tract  be  allotted  to  him,  then  it 
happens  that  he  does  acquire  his  co-ten- 
ants' title,  and  it  passes  to  his  grantee. 


But  a  snit  In  partition  under  oar  Code  Is, 
In  its  nature  and  essence,  eqtiitable,  (Em- 
eric  V.  Aivarado,  64  Cal.  619,  2  Pac.  Rep. 
418;  Gates  v.  Salmon,  »5  Cal.  693;)  and 
the  court  in  its  decree,  proceeding  to  do 
what  is  "equitable,  just,  and  proper, "  will 
not  only  allot  to  a  co-tenant  that  part  of 
the  common  land  upon  which  he  has  val- 
uable improvements,  but  will  also  set 
apart  a  specific  tract  to  the  share  of  a  co- 
partner who  has  undertaken  to  convey  the 
title  in  fee  to  such  tract  In  severalty,  so 
that  the  grantee  may  have  that  which  is 
justly  bis,  when  such  disposition  of  the 
land  can  be  made  "without  material  in- 
jury to  the  rights  and  Interests  of  the 
other  co-tenants."  Seel  Story,  Eq.  J  or. 
§  656c;  Freem.  Co-Tenancy,  9§  202-205; 
McKee  v.  Barley,  11  Grat.  340;  Campau  v. 
Godfrey,  18  Mich.  27:  Holcomb  v.  Coryell, 
11  N.  J.  £q.  648;  Nichols  v. Smith,  22  Pick. 
319. 

There  are  no  decisions  In  this  state  which 
assert  a  different  rule.  Gates  v.  Salmon 
(reported  in  85  and  also  in  46  Cal.)  is  cited 
on  both  sides.  In  the  case  as  reported  in 
86  CaL,  the  only  point  decided  is  that,  In  a 
suit  for  partition,  grantees  ot  speclQo 
tracts  are  necessary  parties  to  the  action; 
and  the  views  expressed  in  the  opinion  on 
the  general  subject  are  in  harmony  wltb 
the  conclusion  above  stated.  In  the  case 
as  reported  In  46  Cal.,  It  is  stated  that  the 
grantees  of  specific  tracts,  under  certain 
deeds,  acquired  the  interests  which  their 
grantors  had  at  the  time  of  the  execution 
of  the  deeds;  but  the  diaracter  of  such 
deeds  does  not  appear,  nor,  in  the  confused 
state  of  the  pleadings  and  issues  and  par- 
ties in  that  case,  does  it  appear  against 
whom  the  statement  is  intended  to  apply, 
or  between  what  parties  the  question  was 
raised.  Of  course,  one  tenant  in  common 
cannot,  as  against  his  co-tenants,  absolute- 
ly convey  away  the  interests  of  the  latter  in 
any  part  of  the  common  land.  In  Pf  eiffer  v. 
Regents,  74  Cal.  156, 15  Pac.  Rep.  622,  a  ten- 
ant in  common  had  undertaken  to  grant  to 
a  stranger  the  right  to  perpetually  divert 
water  from  the  common  land  upon  tho 
several  land  of  the  grantee;  and  in  sup- 
port of  that  grant  the  respondent  had 
cited  Stark  v.  Barrett  and  Gates  v.  Sal- 
mon and  other  cases  in  which  the  rule  ap- 
plicable to  conveyances  of  specific  tracts 
was  discussed,  and  had  sought  to  invoke 
that  doctrine  in  behalf  of  the  asserted 
water-right.  And  it  was  in  that  connec- 
tion that  the  court  said  that  the  former 
decisions  on  the  subject  should  not  be 
pushed  further;  that  is,  that  they  should 
not  be  so  extended  as  to  embrace  the  as- 
serted right  of  one  tenant  in  common  to 
create  an  easement  on  the  common  land. 
The  case,  however,  recognizes  the  rule  as 
hereinbefore  stated.  (It  may  be  remarked, 
as  was  said  in  that  case,  that  it  appears, 
from  many  cases  in  the  Calitornia  Reports, 
to  have  been  a  common  custom  among 
the  owners  ot  large  Mexican  grants  in  Cal- 
ifornia torindividualco-teunnts  to  convey 
specific  parcels  of  the  common  land.  The 
custom  probably  grew  out  of  the  fact  that 
during  the  long  periods  of  time  necessary 
to  complete  titles,  to  obtain  patents,  and 
to  make  partitions  there  could  be  but 
little  beneficial  use  ot  the  land,  unless  It 
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were  segregated  Into  parcels  by  tbe  co- 
tenants  and  their  grantees.)  Our  conclu- 
sion on  this  point  is  that  the  court  below 
Teas  right  in  holding  that  specific  tracts 
embraced  in  deeds  purporting  to  convey 
the  whole  title  should  be  allotted  in  sev- 
eralty to  the  grantees  therein,  and 
charged,  respectively,  to  the  shares  and 
interests  of  the  granting  co-tenants,  where 
It  could  be  done  without  material  injury 
to  the  rights  of  the  co-tenants  not  Joining 
in  such  deeds,  In  manner  nsEet  forth  in  the 
findings  and  decree. 

2.  There  were  also  quitclaim  deeds  of  In- 
terest In  specific  tracts',  and  with  respect 
to  thero  the  court  found  as  follows:  "And 
It  further  appearing  that  rarions  of  said 
co-tenants  sold  fractional  undivided  Inter- 
ests In  specific  tracts  out  of  the  common 
land  of  said  rancho,  and  executed  to  the 
purchasers  deeds  of  conveyance  purport- 
ing to  convey  Interests  lu  such  specific 
tracts  to  the  purchasers  in  fee,  the  Inter- 
ests described  in  such  deeds  should  be  al- 
lotted and  set  apart  in  partition  to  such 
purchasers,  or  their  grantees,  respective- 
ly, !u  such  manner  as  to  make  such  deeds 
effectual  as  conveyances  of  such  interests, 
if  tbe  same  can  be  done  without  material 
injury  to  the  rights  and  interests  of  other 
co-tenants  who  did  not  join  in  such  con- 
veyances, or  those  claiming  under  such 
other  co-tenants,  or  any  of  them ;  and  the 
interests  so  conveyed,  and  hereinafter  des- 
ignated as  fractional  interests  of  specific 
tracts,  are  to  be  charged  in  proportion  to 
their  value  to  the  interests  in  said  rancho 
of  the  same  grantors, "  We  see  no  error 
in  this  finding.  The  grantee  in  such  a 
deed  cannot  expect,  or  legally  claim,  more 
than  the  deed  purports  toconvey,  which  Is 
merely  the  share  of  the  grantor  In  the 
tract.  The  contention  of  some  of  the  ap- 
pellants that  such  a  deed  shunld  be  filled 
by  an  allotment  of  the  whole  tract  In  sev- 
eralty cannot  be  maintained,  an<i  where 
there  is  a  covenant  of  warranty  In  such  a 
deed  it  attaches  merely  to  tbe  interest 
which  tbe  deed  purports  to  convey.  Kim- 
ball V.  Semple,  25  Cal.  441 ;  Gee  v.  Moore, 
14  Cal.  472;  Morrison  v.  Wilson,  30  Cal. 
844;  San  Francisco  v.  Lawton.lS  Cal.  465; 
Barrett  v.  Blrge,  50  Cal.  665;  Brnnnock  v. 
Monroe,  65  Cal.  491,  4  Pac.  Rep.  488. 

II.  Appeals  of  Maraschi  et  al.,  on  Tran- 
script 18,276.  The  visws  and  conolosions 
above  expressed  on  the  subject  of  specific 
tracts,  and  the  distinction  between  a  deed 
purporting  to  convey  the  whole  tract  in 
severalty  and  a  deed  purporting  to  con- 
vey only  the  grantor's  Interest  In  the 
tract,  are  determinative,  asalnst  the  ap- 
pellants, of  the  appeals  taken  from  the  in- 
terlocutory decree  by  appellants  Maraschi, 
Ruth  .\nn  Boyd,  administratrix,  Boor- 
man,  administrator,  et  nl.,  and  by  appel- 
lants Pitman,  Gill  andMayhew;  all  found- 
ed on  transcript  No.  ]8,i!75.  We  have  care- 
fully examined  the  able  brief  of  counsel  for 
thoseappellants.  In  which  it  is  argued  that 
tbe  granteos  in  certain  deeds  which  do  not 
purport  to  convey  more  than  the  interests 
of  the  grantors  in  certain  specific  tracts 
should  have  allotted  to  them  the  whole  of 
said  tracts;  bat  we  do  not  think  it  neces- 
sary to  discuss  that  question  any  further. 
In  addition  to  what  we  have  before  said. 


It  is  Bofflclent  to  say  that,  In  our  opinion, 
the  law  is  correctly  stated  in  section  764  of 
the  Code  of  Civil  Procedure. 

2.  And  such  riews  are  also  determlna* 
tive  against  the  appellants  of  the  appeals 
taken  by  the  appellants  William  Meyer, 
Richard  O'Nell,  et  al.,  whose  contention 
on  this  point  has  been  very  ably  presented 
by  their  counsel. 

8.  The  appeal  of  Pitman,  Gill,  et  al., 
from  an  order  denying  them  a  new  trial, 
based  on  tbe  record  in  transcript  No. 
18,984,  presents  no  point  not  raised  by 
their  appeal  from  the  interlocutory  decree. 

III.  Specific  Tract  No.  41.  The  court 
found  that  specific  tract  No.  41  should  be 
allotted  to  John  Davis;  and  appellant 
Emily  a.  Tewksbury  contends  that  tbe 
part  of  the  decree  so  allotting  said  tract  is 
erroneous.  John  Davis  deralgns  title  to 
said  specific  tract  No.  41  through  a  deed 
from  JamesT.  Dean ;  and  the  tlUe  of  Dean 
came  through  a  deed  to  hini  from  Gabriel 
Castro  and  his  wife,  Marcelina  Castro, 
made  on  August  20. 1858.  This  latterdeed 
was  duly  executed  in  every  respect,  except 
this:  the  notary  who  took  the  acknowl- 
edgment failed  to  certify  that  the  wife  ac- 
knowledged It  "on  examination  apart 
from  and  without  the  hearing  of  her  hus- 
band." Therefore,  If,  at  the  date  of  the 
deed,  the  title  to  said  tract  No.  41  was  in 
the  wife,  Marcelina,  it  did  not  pass  to 
Dean;  but  If  the  title  was  then  In  the  hus- 
band, Gabriel,  It  did  pass  to  Dean.  Ap- 
pellant contends  that  the  title  was  th«!n 
In  tbe  wife,  because  on  November  15, 1851, 
Gabriel  Castro  (under  whom  both  parties 
claim  J  and  his  wife  made  a  deed  to  one 
Jesus  Acosta,  which,  as  Is  contended,  em- 
braced said  tract  No.  41,  and  on  the  same 
day  said  Acosta  executed  a  deed  to  the 
said  wife,  Marcelina,  which,  as  Is  contend- 
ed, also  embraced  said  tract.  These  two 
last  deeds  were  without  consideration, 
and  were  intended  to  consummate  a  gift 
from  the  husband  to  the  wife.  These 
deeds  were  recorded ;  but  the  court  finds 
that  Dean  purchased  In  good  faith,  for  a 
valuable  consideration,  and  without  no- 
tice of  said  deeds. 

We  think  that  said  deed  from  Gabriel 
Castro  and  his  wife  to  Acosta  did  not 
convey  said  specific  tract  No.  41.  In  the 
first  place  there  was  no  description  in  said 
deed  which  embraced  said  tract.  The  on- 
ly description,  or  attempted  description, 
of  land  Id  said  deed  is  as  follows:  "All 
our  right,  title,  and  Interest  in  and  to  all 
the  land  Inherited  by  us,  or  either  of  us, 
from  Francisco  Maria  Castro,  the  father 
of  said  Gabriel  Castro."  There  Is  no  ref- 
erence to  the  San  Pablo  rancho,  nor  Is 
there  any  description  by  metes  and 
hounds,  or  by  common  name,  or  by  any 
sore  of  designation  by  which  real  proper- 
ty is  nsually  described.  There  is  no  men- 
tion of  any  county,  state,  or  nation.  The 
whole  of  the  force,  point,  and  virtue  of 
the  alleged  description  rests  solelj*  on  the 
word  "inherited."  But  Gabriel  Castro, 
son  of  Francisco  Maria  Castro,  did  not 
really  inherit  any  part  of  the  San  Pablo 
rancho  from  bis  father.  It  any  Interest 
in  the  ranch  passed  to  the  son  from  tbe 
father,  it  passed  by  the  will  of  the  latter, 
in  which  there  was  the  foUowtnacclau^. 
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"I  order,  and  It  la  my  will,  to  leave,  as 
in  fact  I  do  leave  and  f^ve,  all  my  proper- 
ty, riKhta,  and  actions,  togf  ther  with  all 
the  land  of  my  Bancho  San  Pablo,  to  my 
wife  one-lialf.  and  the  reniaininK  half 
equally  between  my  legitimate  sons  and 
daughters,  each  helug  owner  of  hie  equal 
part  or  shure  of  the  effects. "  64  Cal.  6^.  2 
Pac.  Rep.  426.  But  one  who  gets  proper- 
ty by  will  does  not  inherit ;  he  takes  by 
purchase,  and  not  by  descent.  We  are 
well  aware  that,  in  construing  deeds  and 
other  contracts,  the  strict  legal  meaning 
of  a  word  will  not  be  adhered  to  where 
■the  context  fairly  shows  that  a  dlHerent 
'meaning  was  intended ;  but  where  there 
Id  no  such  context,  and  the  word  aloue  is 
relied  on.  It  la  difficult  to  aee  why  it 
should  be  given  any  other  than  its  legal 
meaning.  Moreover,  the  grant  for  which 
Francisco  Maria  Castro  made  several  ap- 
plicationa  in  hla  life-time  included  only 
three  square  leagues.  (It  is  not  necessa- 
ry here  to  linger  over  the  question  wheth- 
er any  grant  was  ever  made  of  any  land 
to  said  Francisco.  The  facts  are  stated  in 
the  original  findlugs,  and  may  be  found  in 
64Cal..commeacingat  page  5&,and  2  Pac. 
Rep.  421.  The  real  grant  upon  which  ti- 
tle vested  was  made  after  his  death  to  his 
wife  and  children,  upon  application  of  his 
Bon  Joaquin  I.  Castro.)  After  the  death 
of  Francisco,  his  son  Joaquin  renewed  hla 
lather's  application  for  the  three  leagues ; 
but,  before  any  final  action  on  that  appli- 
cation, be  made  another  application  for 
four  leagues.  It  was  upon  thia  final  ap- 
plication that  the  only  granteTerconaum- 
mated  waa  made,  and  there  is  no  show- 
ing that  specific  tract  No.  41  was  within 
the  land  applied  for  by  Franclaco. 

Again,  we  think  that  the  certificate  of 
acknowledgment  of  the  deed  from  Gabriel 
Castro  and  wife  to  Acosta  is  fatally  de- 
fective. It  coinmencea  aa  folio wa:  "Beit 
remembered  that  on  the  fifteenth  day  of 
November,  A.  D.  1851,  before  me,  Gastavua 
Harper,  one  of  the  Juatlces  of  the  peace  in 
and  for  said  ,  came  the  above- 
named,"  etc. ;  and  it  is  signed,  "Guatavua 
Harper,  J.  P."  This  certificate  shows  nei- 
ther venue  nor  juriadlction.  It  does  not 
appear  from  it  of  what  county  Harper 
waa  a  Jnatice,  or  whether  he  waa  a  )ua- 
tlce  of  any  county,  or  in  what  county  or 
state  the  acknowledgment  waa  taken. 
The  fact  that  the  name  of  a  certain  state 
and  county  were  written  at  the  com- 
meucemenc  of  the  deed  has  no  more  signifi- 
cance than  the  appearance  of  those  names 
in  the  body  of  the  deed,  where  they  usual- 
ly appear,  would  have  had.  Defects  in  eer- 
tiflcateaot  acknowiedgmentshould  beuau- 
ally  overlooked  as  much  as  possible  in 
furtherance  of  justice;  but  iu  this  case  the 
defect  is  radical,  and,  so  far  as  we  can 
aee,  to  condone  it  would  not  be  in  the  in- 
terest of  jnatice.  We  do  not  think  that 
the  allotment  of  specific  tract  No.  41  to 
John  Da  via  waa  erroneous. 

IV.  Title  of  Ann  Wilson  to  Specific  Tract 
No.  42.  The  conrt  allotted  this  tract  to 
Ann  R.  Wilson;  and  with  respect  to  that 
matter  appellant  Emily  Tewksbury,  on 
her  appeal  from  the  order  denying  her 
motiou  for  a  new  trial,  contends  that  the 
court  erred  in  excluding  from  evidence  a! 


paper  claimed  to  be  a  certified  copy  of  a 
deed  from  Juan  Joae  Caatro  to  hla  wife. 
Petra  Bernal  Castro,  dated  July  15, 1852, 
and  recorded  November  lat  of  the  same 
year.  But  appellant  Tewksbury  is  in  no 
position  to  pi-osent  that  point.  The  deed 
waa  offered  in  evidence  by  defendant 
Gutierrez  through  her  attorney,  George  E. 
Lawrence,  and  was  objected  to  on  vari* 
ous  grounds  by  the  defendant  Mary  E. 
Wakeman,  and  also  by  some  other  par- 
ties. When  the  objection  was  eustained, 
an  exception  was  taken  by  said  Gutierres 
alone,  through  her  said  attorney,  Law- 
rence. On  a  subsequent  day  the  defend- 
ant William  Leviston  asked  in  his  name 
to  have  the  benefit  of  the  exception  taken 
by  Gutierrez,  and  his  request  was  al- 
lowed. The  proceedings  with  respect  to 
the  point  are  to  be  found  in  transcript 
No.  14,006,  from  folio  8,235  to  8,248;  and 
there  ia  nothing  there  to  show  that  ap- 
pellant Tewkabuiy  excepted  or  took  any 
Htep  in  the  matter.  Neither  Gutierrez  nor 
Leviston  moved  for  a  new  trial.  The 
point,  therefore,  does  not  arise  on  Tewks- 
bury's  appeal  from  the  order  denying  a 
new  trial,  and  her  counsel  have  probably 
come  to  take  that  view,  for  in  their  reply 
brief  tbey  make  no  answer  to  the  posi- 
tion aa  above  etated.  taken  by  Hittell 
and  Belcher,  counael  for  respondents.  It 
is  not  neceaaary,  therefore,  to  discuss  the 
objections  made  to  the  Introduction  of 
said  deed;  but  we  may  aay  that,  if  the 
question  were  before  us,  we  would  be 
Btrongly  Inclined  to  bold  that  there  was 
no  error  in  excluding  the  deed. 

V.  Tewksbury  Tax-Deeds.  At  the  first 
trial  the  district  court  found  that  several 
tax-deeds  upon  which  Jacob  M.  Tewks- 
bury relied  for  title  to  various  parts  of, 
and  interest  In,  the  ranch,  were  invalid; 
but  this  court  held,  on  the  former  appeal, 
that  the  findings  of  fact  aa  to  those  tax- 
titlea  were  inaulBcient.  At  the  trial  in  the 
auperior  court  the  tacts  were  fully  found, 
and  the  said  deeda  were  again  found  to 
be  of  no  value.  Appellant  Emily  Tewks- 
bury now  attacka  the  findings  as  to  two 
of  those  deeds,  viz.,  the  deed  aa  to  C.  T. 
Pollard  of  one-eighth  of  the  rancho,  dat- 
ed Auguat  25, 1856,  and  the  deed  to  J.  M. 
Tewksbury  of  a  specific  tract  of  21.1  acres, 
dated  October  5,  ISCO.  With  respect  to 
th3se  deeds  it  may  be  sufficient  to  say.  In 
support  of  the  judgment,  that  the  court 
found  aa  follows:  "At  the  said  several 
times  that  the  said  Jacob  M.  Tewksbury 
acquired  or  pretended  to  acquire  intereate 
in  the  said  San  Pablo  ranch,  or  any  part 
thereof,  aa  hereinbefore  stated,  (under  the 
tax-aalea,)  he  became  or  was  a  tenant  in 
common  in  the  whole  of  aaid  rancho  with 
said  Martina  Caatro  do  Alvarado,  and 
others;"  and  that  there  was  evidence  to 
support  this  finding.  Tewksbury,  there- 
fore, being  an  owner,  and  beiuK  under  "a 
legal  or  moral  obligation  to  pay  the 
taxes,  he  could  not,  by  neglecting  to  pay 
the  aanie  and  allowing  the  land  to  be 
aold  In  consequence  of  such  neglect,  add 
to  or  atrengthen  his  title  by  purchasing  at 
the  sale  himself,  or  by  buying  from  a 
stranger  who  purchased  at  the  sale." 
Moss  v.  Shear,  25  Cnl.  4.ni. 

There  are  other  reasons  why  the  tax- 
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sales  were  not  valici,  which  we  notice 
briefly. 

1.  The  deed  to  Pollard  was  made  under 
the  revenue  act  of  May  16,  1854,  (St.  1854, 
p.  88.)  Appellant  merely  introduced  the 
tax-deed,  relyins;  upon  It  as  making  a 
prima,  fade  case,  and  Introduced  no  other 
eridence.  Section  90  ot  the  said  act  of 
1854  provided  that  the  deed  should  be 
prima  fade  evidence  of  certain  things,  but 
section  65  of  the  revenue  act  of  April  29, 
1867,  expressly  repealed  said  section  90  of 
the  act  of  1854.  St.  1857,  p.  344.  And  In 
the  absence  of  the  efiect  given  to  the  deed 
as  evidence  by  the  statute,  proof  of  the 
preliminary  steps  necessary  to  vest  the 
power  of  sale  was  essential.  Keane  t. 
Cannovan,  21  Cal.  291.  In  thecaseof  Moss 
T.  Shear,  supra,  cited  by  appellant,  the 
point  that  the  tax-deed  was  not  prfmi* 
facie  evidence  was  not  made  by  counsel 
or  noticed  by  the  court.  The  other  cases 
cited  were  under  the  act  ot  1857. 

Furthermore,  the  assessment  was  in- 
valid because  the  owner  was  Castro,  and 
the  aBsessment  was  made  to  "Castero." 
People  V.  Wblpple,47  Cal.  691;  Crawford  v. 
Schmidt,  Id.  617;  Kelsey  v.  Abbott,  IS 
Cal.  609 :  Smith  ▼.  Davis,  30  Cal.  537.  L.ake 
Co.  V.  Mining  Co.,  66  Cal.  17,  4  Pac.  Rep. 
876,  is  also  to  the  same  point;  tor  while 
the  tax-sale  involved  there  was  governed 
by  the  subsequent  amendment  to  the 
revenue  law,  which  provided  that  a  mis- 
take in  the  name  of  the  owner  of  real 
property  should  not  invalidate  the  assess- 
ment, ( Pol.  Code,  §  8628.)  the  conrt  applied 
the  rule  to  the  assessment  of  personal 
property;  and  held  that  a  mistake  in  the 
name  of  the  owner,  less  important  than 
the  one  in  the  case  at  bar,  was  fatal,  say- 
ing that  "in  making  the  assessment  the 
provisions  of  the  statute  under  which  it  Is 
to  be  made  must  be  observed  with  par- 
ticularity. "  It  is  contended  by  appellant 
that  "Castero"  sounds  like  "Castro,"  and 
by  respondents  that  in  pronouncing  the 
former  name  Che  accent  should  be  on  the 
second  syllable,  thus  making  the  sound 
entirely  diflerent;  but  It  is  not  a  case  to 
which  the  rule  of  idem  sonans  applies. 
Tax  proceedings  are  in  inritvm,  and,  to 
be  valid,  must  closely  follow  the  statute; 
and  idem  souans  applies  to  cases  of  pleas 
of  misnomer  and  Issues  of  Identity,  where 
the  question  is  whether  the  change  of  let- 
ters alters  the  sound,  not  to  assessments, 
and  other  cases  of  description,  where  the 
written  name  is  material.  "Different  let- 
ters will  make  different  names,  though 
the  sound  be  the  same."  Com.  v.  Gilles- 
pie, 7  Serg.  &  R.  478.  The  deed  to  Pollard 
described  the  land  sold  as  having  been 
assessed  to  "Castro,"  and  does  not  pur- 
port to  be  made  in  pursuance  of  an  as- 
sessment to  "Castero."  The  assessment 
wasinvalid  because  on  the  original  assess- 
ment roll  there  was  nothing  to  show  what 
valuation  had  been  put  on  the  land  and 
improvement  attempted  to  be  assesspd  to 
Castero;  and  on  the  duplicate  roll  referred 
to  la  the  deed  there  is  nothing  whatever 
to  show  what  wiis  meant  or  intended  by 
the  figures  in  any  of  the  columns  headed 
"value"  or  "taxes."  The  exhibits  there 
referred  to  are  to  be  found  in  the  original 
of  transcript  13,276.    The  duplicate  roll  is 


the  tax  collector's  warrant.  Act  1854,  f  S 
85,  88.  There  ai-e  other  objections  to  the 
assessment  and  deed  not  necessary  to  be 
here  noticed. 

2.  The  tax-deed  to  Tewksbury  of  the 
specific  tract  of  213  acres,  founded  on  pro- 
ceedings under  thei-evenue  act  of  1857,  waf 
also  valueless,  because  the  assessment  up- 
on which  It  was  based  was  invalid.  With 
respect  to  this  assessment  the  conrt  finds 
—both  as  to  the  original  assessment,  and 
the  duplicate  roll— that  "there  is  no  dol- 
lar mark,  word,  abbreviation,  or  other 
character  or  thing  in  said  book,  or  any 
page  thereof,  to  show  what  was  meant  or 
Intended  by  the  figures  in  the  columns 
beaded  'Value'  or  'Tax.'  That  such  a 
defect  Is  fatal  to  an  assessment  has  been 
too  long  the  established  law  to  be  now 
questioned :  it  has  become  a  rule  ot  prop- 
erty. Euributt  V.  Butenop,  27  Cal.  67; 
Braly  v.  Seamen,  80  Cal.  611;  People  v. 
Savings  Onion,  81  Cal.  132;  People  v. 
Hastings,  34  Cal.  571 ;  People  v.  HolUster, 
47  Cal.  408.  We  think,  also,  that  the  at- 
tempted description  of  the  property  sought 
to  be  assessed  was  fatally  defective;  but 
we  do  not  deem  it  necessary  to  discuss 
that  question  here. 

VI.  Specific  Tract  No.  80.  On  June  1, 1859, 
Joseph  Boyd  and  wife  executed  a  deed  to 
J.  M.  Tewksbury,  describing  a  certain 
part  of  the  ranch,  containing  99  acres, 
which  was  afterwards  designated  as  "Spe- 
cific Tract  No.  30. "  The  court  held  that 
this  deed  carried  only  the  undivided  inter- 
est which  Boyd  then  had ;  and  appellant 
contends  that  the  court  erred  In  not  hold- 
ing that  it  carried  the  whole  tract  in  sev- 
eralty. This  point  is  very  meagerly  ar- 
gued. The  general  counsel  for  respond- 
ents say  that  it  "specially  concerns  re- 
spondent Boyd,  and  will  be  very  fully  and 
ably  argued  by  her  counsel;"  but  we  do 
not  find  it  to  be  fully  argued  any  where. 
Theflndlng  of  thecourtrepresentsthat  the 
deed  contained  some  words  purporting  to 
grant,  bargain,  and  sell  the  described 
trnct;  but  it  also  contained  these  words: 
"Being  the  same  land  derived  to  the  said 
party  of  the  first  part  by  a  deed  from 
Martina  Peres,  dated  September  6,1858." 
And  the  said  deed  from  Martina  Perez  to 
Boyd  only  purports  to  convey  "all  the 
right,  title,  and  Interest"— being  an  undi- 
vided interest— in  said  specific  tract  No. 
30.  At  the  time  of  the  deed  from  Boyd 
to  Tewksbury,  Boyd  did  not  own  any  In- 
terest as  a  co-tenant  In  the  San  Pablo 
rancho.  The  only  interest  which  he 
owned  was  the  undivided  interest  in  said 
specific  tract  No.  30,  which  he  had  ob- 
tained under  said  deed  from  Martina 
Perez,  although  several  years  afterwards 
he  did  acquire  a  similar  undivided  interest 
in  the  rancho,  equal  to  I'M  acres.  He  was 
therefore  not  In  the  position  of  one  to 
whom  the  rule  as  stated  In  sectiou  764  of 
the  Code  of  Civil  Procedure  applies ;  that 
is,  he  was  not  one  who,  "  being  the  owner 
of  an  undivided  Interest  In  the  tract  of 
land  sought  to  be  partitioned,  has  sold 
to  another  person  a  specific  tract  by  metes 
and  bounds  out  of  the  common  land." 
Moreover,  on  the  same  day  on  whlrh  said 
deed  was  made  by  Boyd  to  Tewksbury, 
I  the  latter  made  a  deed  to  Boyd  ot  all  bin 
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(Tewkebury's)  interest  In  another  specific 
tract  of  the  rancbo,  and  there  is  reason 
to  believe,  as  contended  by  respondent, 
that  the  transiictlon  between  the  parties 
was  merely  one  ot  exchange.  Tewksbury 
knew  that  the  only  interest  which  Boyd 
had  in  tract  80  was  tliat  which  be  bad  de- 
rived from  Martina  Perez,  as  stated  in  the 
deed  itself ;  Boyd  had  no  general  interest 
in  the  raneho  which  he  could  concentrate 
upon  the  particular  tract;  and,  as  there 
Is  no  evidence  before  us  showing  what  cir- 
cnmstances  there  were  to  indicate  the  un- 
derstanding and  Intention  of  the  parties, 
we  do  not  see  how  we  can  bold  that  the 
court  erred  in  determining  that  the  said 
deed  was  only  intended  to  convey,  and 
did  only  convey,  Boyd's  undivided  Inter- 
est in  said  specitic  tract  No.  30. 

VII.  The  Dall  Claim  to  Spec!  fie  Tract  No. 
115.  Appellant  George  W.  Haigbt  con- 
tends that  this  tract  passed  from  the 
original  co-tenant,  Victor  Castro,  to  John 
U.  Dall,  (and  through  Dall  to  said  appel- 
lant,) and  that  the  court  erred  in  not  so 
holding.  The  court  held  that  the  interest 
claimed  by  Dall  passed  to  EpUraim  Leon- 
ard by  virtue  of  the  foreclosure  of  a  mort- 
gage made  to  him  by  said  Victor  Castro, 
and  we  think  that  the  court  was  right. 
On  April  21,  1853,  the  said  Victor  Castro 
executed  and  delivered  to  said  Leonard 
a  mortgage,  with  covenants  of  warranty, 
of  all  Castro's  right,  title,  and  interest, 
in  law  or  in  equity,  in  the  raneho,  and  all 
b  8  Improvements  on  the  same,  to  secure 
the  payment  of  a  certain  promissory  note 
of  even  date  given  by  Cnstro  to  Leonard ; 
which  mortgage  was  duly  recorded  April 
21, 1853.  But  five  days  prior  thereto,  viz., 
on  April  10, 1853,  said  Castro  had  esecuted 
to  said  Dall  a  deed  purporting  to  convey 
said  tract  No.  115.  This  deed,  however, 
was  not  recorded  until  June  9,  1853;  and, 
at  the  time  of  the  execution,  delivery,  and 
recording  of  said  niortgHge  to  Leonard, 
the  latter  "bad  no  knowledge  of  suid  pre- 
viously mentioned  deed  of  said  Victor 
Castro  to  said  John  H.  Dnll."  There  are 
also  these  other  facts :  In  Novemlter,  1852, 
Castro  and  Dall  entered  into  a  written 
contract  by  which  Dall  was  to  build  a  sec- 
ond story  on  the  dwelling-house  of  Castro 
on  the  ranch,  and  Castro  was  to  pay  Dall 
$2,000,  and  to  convey  to  him  100  acres  of 
land,  situated  on  the  ranch ;  the  100  acres, 
however,  not  being  described  or  located. 
In  pursuance  of  this  conrract  Custro,  1)p- 
fore  April  1. 18.->3,  paid  Dull  the  ?2,O0O,  and 
put  hiu)  In  possession  of  a  tract  of  land 
on  the  ranch  which  was  afterwards  desig- 
nated as  "Specific  Tract  No.  115."  Before 
April  1,  18.^)3,  Dall  leased  said  land  to 
ChnrlesH. H.Cook  and  E.W.Hilier.  "Said 
Cook  had,  prior  to  the  making  of  said 
contract  i>etween  said  Victor  Castro  and 
said  Dall.  and  prior  to  and  up  to  the  mak- 
ing of  said  lease,  lived  and  resided  on  said 
San  Pablo  raneho,  acting  as  the  servant 
and  looking  after  the  interest  of  said 
Victor  Castro. "  Cook  and  Hiller  were  in 
the  actual  occupation  of  said  tract  of  land 
at  the  time  of  the  making  of  the  said  note 
and  mortgage  to  Leonard.  On  the  16th 
day  of  April,  1853,  oneSmiley,  who  was  the 
authoTized  agent  of  Dall,  surrendered  the 
laid  contract  of  purchase  to  Castro ;  and 


Castro  on  the  same  day  executed  and  deltr- 
ured  to  Smiley,  for  Dall, the  deed  before  men* 
tioned.  On  May  13, 1856,  Leonard  com- 
menced an  action  to  foreclose  his  mort- 
gage, making  Dall  a  party  defendant,  with 
the  usual  averment  that  Dall  claimed 
some  interest,  etc.,  in  the  premises,  and 
that  such  interest,  if  any  he  had,  was  satv 
8e(|uent,  etc.,  to  the  mortgage.  Dall  an- 
swered, setting  up  his  said  contract  ot 
purchase  of  1852,  his  possession,  and  hia 
said  deed  of  April  16, 1853,  bis  alleged  pri- 
orit.v  undei  the  same,  and  averring  that 
plaintiS  bad  notice  of  his  title.  The  conrt, 
io  duecoarse, rendered  judgment  for  plain- 
tiff, adjudging  and  decreeing,  among  oth- 
er things,  that  plaintiff  bad  no  notice  of 
Dall's  asserted  title,  and  barring  and  fore- 
closing all  the  latter's  right,  title,  interest, 
and  equity  of  redemption  in  and  to  the 
mortgaged  premises,  and  erery  part 
thereof.  Under  this  judgment  the  prem- 
ises were  duly  sold,  and  Leonard,  becom- 
ing the  purchaser,  received  in  due  course 
a  sheriffs  deed  therefor.  So  far  as  appel- 
lant stands  upon  bis  unrecorded  deed 
alone,  the  question  Is,  we  think,  of  easy 
solution.  There  is  considerable  abstruse 
learning  to  be  found  in  the  books  on  the 
question,  who  are  proper  parties  In  a  fore- 
closure suit,  and  whose  titles  or  interests 
can  be  adjudicated  in  such  suit?  In  Mc- 
Comb  r.  Spangler.n  Cal.  418,  12  Pac.  Rep. 
•347,  the  rule  was  laid  down  that  "  the  only 
proper  parties  are  the  mortgagor  and 
mortgagee,  and  those  who  have  acquired 
rights  under  them  subsequent  to  the  mort- 
gage. "  In  that  case  the  wife  alone  had 
executed  a  mortgage  on  comraunity 
property;  the  husband  was  made  a  party 
defendant  tntheforeclosuresuit, and  made 
default;  and  it  was  held  that  he  was  not 
estopped  by  the  decree,  because  his  claim 
to  the  land  was  " adverse  and  pnramoant 
to  that  of  the  mortgagor."  But  to  apply 
that  rule  to  the  case  of  a  prior  unre<!ord- 
ed  deed  of  the  mortgagor  would  be  to  en- 
tii-ely  ignore  the  statutes  about  recorda- 
tion, and  destroy  the  protection  which 
they  give,  and  upon  which  a  purchaser 
may  securely  rely.  Those  statutes,  at  that 
time,  provided  that  "every  conveyance  of 
real  estate  within  the  state  hereafter 
made,  which  shall  not  be  recorded  as  pro- 
vided in  this  act,  shall  be  void  as  against 
any  subsequent  purchaser,  in  good  faith 
and  for  a  valuable  consideration,  of  the 
same  real  estate,  or  any  portion  thereof, 
when  his  own  conveyance  shall  be  first 
duly  recorded;"  and  that  "the  term  'con- 
veyance,' as  used  in  this  net,  shall  be  con- 
strued to  embrace"  a  mortgage.  Dall's 
deed,  therefore,  as  against  Leonard's 
mortgage,  was  void.  As  against  Leonard 
it  had  no  existence  before  its  recordation 
in  June  following;  and  whatever  right 
be  could  then  assert  under  it  was  "subse- 
quent to  the  mortgage, "  and  could  prop- 
erly be  subjected  to  the  foreclosure  suit. 

2.  It  iscontended,  however, that  because 
Dall's  tenants,  Cook  and  Hiller,  were  in 
possession,  tlierefore  Leonard  must  be 
held  to  have  bad  notice  of  Dall's  claim 
under  his  contract  and  deed.  But  the 
court  finds  that  Leonard  had  no  notlceot 
such  contract  or  deed ;  and,  as  them  was 
no  motion  for  a  new  trial,  that  finding  is 
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conclnBlve.  Tbe  force  of  the  finding  of 
tblB  ultimate  fact  is  not  broken  by  the 
finding  about  the  possession.  It  la  to  be 
observed  that  the  statute  makes  no  excep- 
tion in  favor  of  a  party  in  possession, 
and  the  courts  had  to  exercise  some  liber- 
ality of  constrnction  to  make  such  excep- 
tion. The  philosophy  upon  which  It  was 
founded  was  this:  That  where  a  third 
party  was  In  tho  open  and  conspicuous 
possession  of  tbe  land  conveyed,  with 
nothing  to  Indicate  that  be  was  not  hold- 
ing adversely  to  the  grantor,  the  grantee, 
although  a  purchaser  "for  a  valuable  con- 
sideration," should  not,  in  view  of  sucb 
pronounced  hostile  possession,  be  deemed 
to  be  a  purchaser  "In  good  faith."  Hut 
the  authorities  on  the  subject  In  this  state 
— many  of  which  are  cited  in  the  briefs — 
go  only  this  far:  that  such  possession  is 
evidence  of  notice,  and  puts  the  purchaser 
on  inquiry.  It  is  not,  ipso  facto,  notice, 
but  merely  evidence  tending  to  Rhow  no- 
tice. The  first  thorough  discussion  of  the 
subject  in  this  state  is  to  be  found  in  Hun- 
ter V.Watson,  ]2Cal.  »63.  In  that  case 
the  learned  Justice  Baldwin,  in  delivering 
tbe  opinion  of  the  court,  says  that  the 
question  is  "lull  of  embarrassment. "  and 
comes  to  a  conclusion  with  great  heuitan- 
cy.  He  suggests  "  whether  the  statutes  of 
registration  should  not  be  thoroughly  re- 
vised, so  as  to  secure  unlfonn  and  certain 
rules  tor  the  dispoBtton  and  protection  of 
real  estate  in  the  future."  After  review- 
ing the  anthorities,  he  says  that  "some  of 
tbe  cases  hold  that  mere  possession  is  act- 
nal  notice,  and  will  not  suffer  any  proof  to 
be  made  to  the  contrary;  other,  and 
perhaps  the  greater  number,  hold  that  it 
is  only  a  presumption  of  notice  wblcbmay 
be  rebutted;  and  others,  again,  hold  that 
the  possession  is  not  so  much  notiof  of  the 
title  of  the  holder  as  a  circumstance  which 
should  put  the  parcbaser  on  inquiry;" 
and  tbe  utmost  conclusion  to  which  he 
comes  is  that  "open,  notorious  possession 
of  real  estate,  by  one  having  an  unre- 
corded deed  for  it,  Is  evidence  ofnotice  to 
a  subsequent  purchafierof  tbeflrst  vendee's 
title; "  and  that  "tbe  possession  must  ex- 
ist at  the  time  of  the  acquisition  of  title 
or  deed  of  the  subsequent  vendee. "  The 
rule,  however,  was  modified  and  more  ful- 
ly explained  in  subnequent  cases.  Fair  v. 
Btevenot,  20  Cal.  489.  is  a  leading  case  on 
the  subject.  In  thi  t  case  Mr.  Justice 
Bbopes,  delivering  tbe  opinion  of  the  court, 
diHcuBses  the  question  very  tliorougbly, 
and  says,  among  other  things,  asIolIowB: 
"Tbe  fact  of  posBession  is  only  evidence 
tending  to  prove  notice.  Neither  the  re- 
corded deed  intheone  case, nor  the  posses- 
slon  of  the  grantee  of  the  unrecorded  deed 
In  the  other.  Is  the  ultimate  fact,  but  no- 
tice Is  tbe  ultimate  fact  to  bo  established 
by  the  evidence.  Hpon  proof  being  made 
of  the  record  of  tbe  deed,  the  notice  neces- 
sarily results  by  operation  of  law;  but 
not  HO  upon  proof  of  thepoBBession.furthe 
poH8»8Bion  may  be  taken  and  held  in  Bucb 
various  modes,  and  accompanied  by  so 
many  qualified  circumstances,  that  each 
case  must  depend  upon  its  own  peculiar 
features,  and  therefore  proof  of  possesRlon 
is  not  decisive,  without  regard  to  tbe 
otber  facts  of  the  case. "  In  Pico  v.  Gallar- 
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do,  63  Cal.  ao<S,ithe,'coart  cites  Fair  v.  Steve- 
not,  and  says:  "Tbe  court  below  fuund 
that,  at  the  date  of  the  sale  and  convey- 
ance to  plaintiff,  the  defendants  were  in 
posseRslon  ol  the  demanded  premises. 
Sucb  posseasion  was  not  notice  of  tbe 
defendants'  equities,  but  only  evidence 
tending  to  prove  notice."  Smith  v.  Yule, 
81  Cal.  ISO,  is  also  to  tbe  same  point,  and 
the  opinion  In  that  caae  Is  very  full  and 
instructive.  See,  also,  Thompson  v. 
Floche,  44  Cal.  61tt.  Tbe  above  cases  state 
the  true  rule,  and  a  dose  examination 
of  the  other  California  cases  will  disclose 
nothing  in  conflict  therewith,  although 
there  is  a  dictum  to  the  contrary  in  Tal- 
bert  V.  Singleton,  42  Cal.  395. 

Of  course,  where  it  is  claimed  that  the 
circumstances  of  possession  In  a  particular 
case  are  sntfiolent  to  show  notice,  and 
that  the  court  or  jury  erred  in  finding  oth- 
erwise, such  finding  can  be  reviewed  on  a 
statement  or  bill  of  exceptions  which 
brings  up  the  evidence;  but  lu  the  case  at 
bar  there  was  no  motion  for  a  new  trial, 
(as  to  this  matter,)  and  there  Ib  no  evi- 
dence before  us.  It  does  appear  that  pri- 
or to  and  almost  up  to  the  very  time  of 
the  execution  of  the  mortgage.  Cook, 
who  was  In  posBession,  "resided  on  said 
San  Pablo  rancho,  acting  as  the  servant 
and  looking  after  the  interest  of  said  Vic- 
tor Castro:"  and  it  may  have  appeared 
that  Leonard  had  tbe  right  to  suppose 
that  the  servant  was  acting  for  the  mas- 
ter, and  that,  therefore,  there  was  no  sucb 
want  'J  "good  faith  "as  would  make  an 
exception  to  the  statutory  rule.  In 
Smith  V.  Yule,  supra,  a  case  quite  similar 
to  the  one  at  bar,  tbe  court  say  that 
"inquiry  does  not  become  a  duty  where 
the  apparent  possesBion  Ir  conBlsteut  with 
the  title  appearing  of  record,"  and  that 
"tlte  subsequent  purchaser  Is  not  justly 
chargeable  with  fraud  in  failing  to  make 
Inquiry  for  a  prior  unrecorded  conveyance, 
unless  there  is  some  fact  or  circumstance, 
apparent  to  his  observation,  calculated 
to  excite  the  Busplcion  of  a  prudent  man, 
dealing  with  the  property,  that  a  prior 
conveyance  had  been  made."  At  all 
eventH,  in  the  case  at  bar,  tbe  court  found 
as  an  ultimate  fact  that  there  was  no  no- 
tice; and,  the  evidence  upon  which  the 
finding  waB  based  not  being  before  us,  the 
finding  cannot  be  disturbed.  Moreover, 
we  think  that  Dall's  claim  of  poRBeBsion 
and  notice  to  Leonard  was  conclusively 
adjudicated  against  him  in  the  forecIoBure 
suit.  Having  set  up  said  notice  In  blH  an- 
swer, and  the  court  having  found  and  de- 
creed against  him,  he  was,  In  our  opinion, 
—notwithstanding  some  confusion  of  au- 
thorities on  tbe  general  subject, — con- 
cluded. 

VIII.  Specific  Tract  No.  78.  Specific  tract 
No.  78  Is  a  small  tract  containing  30.47 
acres,  and  appellant  Leviston  contends 
that  the  court  should  have  allotted  27 
acres  of  said  tract  to  him,  as  succesBor  of 
Martina  CaBtro,  and  should  have  charged 
the  Bame  to  the  Interest  and  share  of  re- 
spondent Maria  L.  Velasco,  and  that  the 
court  erred  In  not  so  doing.  The  tacts  on 
this  point,  are,  briefly,  these:  In  July, 
1878,  said  Martina  Castro  and  Petra  Ber- 
nal  de  Castro  (Martina  being  tbe  daugh- 
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ter,  and  Petra  beinf;  the  wife,  of  Juan  Jose 
Castro,  one  of  the  original  tenants  incum- 
mon)  made  a  mortgage  ol  all  tlieir  inter- 
est In  the  rancho  to  said  respondent  Ve- 
lasco.  At  the  date  of  this  mortgage,  nei- 
ther Martina  nor  Petra  bad  any  interest  In 
the  rancho,  their  interest  having  been  ex- 
hausted prior  to  that  time.  (This  last 
statement  seems  to  be  verified  by  the 
findings  on  the  Jnan  Jose  share  and  in- 
terest; at  all  events,  the  statement  is 
made  by  counsel  for  respondent,  and  is 
not  controverted  by  counsel  for  a  ppeliant.) 
In  1878,  Mrs.  Velasco  commenced  an  ac- 
tion to  foreclose  the  mortgage:  but  while 
the  action  was  pending  she  dismissed  it 
as  against  said  Martina  Castro  upon  an 
agreement  that  Martina  should  convey  to 
Velasco  a  specific  parcel  of  300  acres,  and 
that  Velasco  should  reconvey  to  Martina, 
out  of  this  parcel,  a  certain  specific  piece 
of  27  acres,— the  said  27  acres  being  the 
tract  here  now  in  controversy.  In  pur- 
suance of  this  agreement,  deeds  were  in- 
terchanged between  the  parties  at  the 
same  time,  and  as  one  transaction,  no 
money  consideration  being  paid  by  either. 
Velasco  got  notliingthroughherdeed  from 
Martina  of  the  300  acres,  and,  of  course, 
conveyed  back  no  title  to  the  27  of  that 
300  acres.  The  whole  transaction  was 
practically  a  nullity.  Valesco  proceeded 
with  her  foreclosure  suit  against  said 
Petra,  and,  obtaining  a  decree,  had  allPe- 
tra's  interest  in  the  rancho  sold  under  it. 
Velasco  became  the  purchaser  at  the  sher- 
iff's sale,  and  under  the  sheriH's  deed  she 
got  possession  of  a  small  piece  of  land,  not 
being  apart  of  the  300  acres  or  of  the  27 
acres  mentioned  in  the  said  deeds  be- 
tween said  Velasco  and  said  Martina.  TTp. 
on  this  small  piece  of  land,  obtained  under 
said  sheriff's  deed  as  aforesaid,  Velasco 
made  valuable  improvements.  Several 
years  after  the  above  occurrences,  via.,  on 
September  7, 18X5,  Velasco  purchased  from 
the  holders  of  an  entirely  different  share, 
viz.,  the  Alvarado  share,  an  undivided 
80-acre  interest  in  the  rancho.  (This  pur- 
chase was  in  all  probability  made  in  order 
that  she  might  have  some  title  to  concen- 
trate UDon  the  small  tract  which  she  took 
possession  of  under  the  sheriff's  deed,  and 
upon  which  she  made  her  improvements, 
as  she  got  no  title  thereto  under  said 
deed.)  And  now  appellant  contends  that 
under  the  general  principle  applied  to  sales 
of  specific  tracts  by  co-tenants  of  the 
whole  rancho,  as  stated  in  section  764  of 
the  Code  of  Civil  Procedure,  this  80  acres 
undivided  interest  thus  afterwards  ac- 
quired by  Mra.  Velasco,  in  1885,  should  be 
applied  to  making  good  and  filling  the 
said  deed  for  27  acres  made  by  her  to  Mar- 
tina, in  1879.  It  is  evident,  however,  (1) 
that  this  contention  of  appellant  does  not 
bring  him  within  the  rule  as  stated  in  sec- 
tion 764;  and  (2)  that  it  is  entirely  outside 
the  equitable  considerations  upon  which 
the  principle  contended  tor  is  founded. 
As  Martina  could  not  satisfy  any  part  of 
her  deed  to  Velasco  for  the  300  acres,  she 
(and  her  grantee)  cannot  be  heard  to  de- 
mand satisfaction  of  the  deed  of  a  part 
of  said  300  acres  which  she,  at  the  same 
time,  received  back  from  Velasco.  It  was 
the  evident  intention  of  the  parties  to  the 


transaction  that  the  one  interest  Bbonld 
be  satislied  out  of  the  other,  and  that  the 
title  which  Velasco  conveyed  back  to  Mar- 
tina was  no  other  or  greater  than  thetitle 
which  Martina  conveyed  to  Velasco ;  and 
it  is  the  intent  of  the  parties  which  con- 
trols a  court  of  equity  in  working  out  fair 
and  just  results.  To  hold  that,  under 
these  circumstances,  Velasco,  while  getting 
nothing  from  the  deed  for  300  acres, should 
be  compelled  to  make  good  her  return 
deed  to  Martina  of  a  part  of  that  800 
acres,  would  be  to  bold  Just  the  reverse 
of  that  which  is  "equitable,  last,  and 
proper."  If  the  doctrine  of  estoppel  be 
Invoked,  then  each  party  would  t>e  es- 
topped by  her  own  deed,  and  the  one  es- 
toppel would  neutralize  the  other.  Car- 
penter V.  Thompson,  3  N.  H.  204;  Kimball 
V.  Schoff,  40  N.  H.  190.  Our  conclusion 
la  that  the  conrt  below  did  not  err  in  its 
disposition  of  said  27  acres  of  specific 
tract  78.  (The  court  did  give  a  small  frac- 
tional part  of  said  27  acres  to  appellant: 
but,  as  Velasco  does  not  appeal  from  this 
part  of  the  decree,  the  correctness  of  that 
ruling  of  the  court  is  not  before  as.) 

IX.  Appeal  of  E.  Kirkpatrick.  This  ap- 
peal rests  on  the  contention  that  the 
court  erred  in  holding  that  the  attempted 
record  of  a  deed  from  James  B.and  Henry 
V.  Alvarado  to  A.  B.  Patrick,  dated  De- 
cember 6, 1879,  did  not  Impart  construct- 
ive notice  to  McLaughlin,  the  grantor  of 
respondents,  who  purchased  the  same 
laud  from  the  sumegrantorsafew  months 
later.  McLaughlin  purchased  forastated 
sum  of  money,  which  was  the  "foil  value" 
of  the  land ;  and  at  the  time  he  pur- 
chased and  recorded  his  deed  he  had  "no 
actual  notice  or  knowledge,  or  notice  or 
knowledge  in  tact, "of  the  said  deed  to 
Patrick,  "or  of  any  fact,  matter,  or  thing 
which  might,  could,  woidd  or  should  put 
him  on  inquiry  concerning  the  same," 
but  was  "  wholly  ignorant  of  said  deed  of 
conveyance."  No  equities  are  shown  in 
favor  of  said  Patrick,  and  the  only  ques- 
tion is  whether  his  attempted  record  of 
his  deed  must  be  held  to  be  conclusive 
constructive  notice  to  McLaughlin.  We 
think  that  the  court  was  right  in  holding 
that  it  did  not  impart  such  notice,  on  ac- 
count of  the  insuiBcieucy  of  the  certificate 
of  acknowledgment.  Section  1213  of  the 
Civil  Code  provides  that  a  conveyance  of 
real  property  shall  l)e  constructive  notice 
of  its  contents  to  subsequent  pnrchasers 
when  it  is  acknowledged,  or  proved,  "and 
certified  and  recorded,  as  prescribed  by 
law.*"  Section  1170  provides  that  " an  in- 
strument is  deemed  to  be  recorded,  when, 
being  duly  acknowledged  or  proved,  and 
certified,  it  is  deposited  in  the  recorder's 
office  with  the  proper  officer  for  record. " 
Section  1161  provides:  "Before  an  instru- 
ment can  be  recorded,  •  •  •  its  execu- 
tion must  be  acknowledged  by  the  per- 
son executing  it,  •  •  •  or  proved  by  a 
subscribing  witness,  •  •  •  and  the 
acknowledgment  or  proof  certified  in  the 
manner  prescribed  by  article  8  of  this 
chapter."  In  said  article  3  it  is  provided 
that  an  acknowledgment  may  be  made 
"  within  the  city,  city  and  county,  county, 
or  district  for  which  the  officer  was  elected 
or  appointed,"  before  either  of  several  of- 
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fleers,  inclodlngr  a  notary  public.  Section 
1181.  Said  article  also  provides  a  form  o( 
a  certificate  of  acJ^nowledgment,  which 
muat  be  substantially  foUovred,  and  in- 
dorsed on  or  attached  to  the  instrument, 
and  which  requires  tbat"tiie  name  and 
quality  of  the  officer"  taking  the  ac- 
knowledgment must  be  in  the  certificate. 
Sections  1188,  1189.  It  is  ale>o  provided 
that  "officers  taking  and  certifying  ac- 
knowledgments •  •  •  must  authenti- 
cate their  certificates  by  affixing  thereto 
their  signatures,  followed  by  the  names 
of  their  offices ;  also  their  seals  of  oflSce, " 
ir  they  are  required  to  have  seals.  Sec- 
tion 1193.  Now,  the  certificate  of  ac- 
knowledgment to  the  said  deed  to  Patrick 
commences  as  follows:  "State  of  Califor- 
nia, city  and  county  of  San  Francisco — sa. : 
On  this  eighth  day  of  December,  A.  D. 
eighteen  hundred  and  sereuty-niue,  be- 
fore me,  H.  I.  Tillotson,  a  notarypublicin 
and  for  said  city  and  county."  Itissigaed, 
"H.  I.  Tillotson,  Notary  Public."  Atthe 
end  of  the  certificate  he  says  that  he  has 
hereunto  "affixed  my  official  seal,"  and 
he  attaches  a  seal  as  follows:  "[Seal.]  H. 
I.  Tillotson,  Notary  Public,  Contra  Costa 
County."  The  court  finds  that  said  Til- 
lotson was  not  a  notary  public  in  and  for 
said  city  and  county  of  Kan  Francisco,  but 
was  a  notary  in  and  for  Contra  Costa 
county,  and  that  said  grantors  appeared 
before  him  in  salt)  last-named  county,  and 
there  acknowledged  said  deed.  It  is  evi- 
dent that  the  material  statements  in  the 
certificate  are  not  true.  The  acknowl- 
edgment was  not  taken  in  the  county 
of  San  Francisco,  and  the  notary  was 
not  a  notary  of  that  county.  The  "name 
and  quality  of  the  ofiicer  taking  the  ac- 
knowledgment" was  not  "in  the  certifi- 
cate," as  provided  by  sections  1188, 1189, 
Civil  Code;  nor  was  the  name  of  his  office 
given,  as  required  by  section  119.3.  A  no- 
tary is  an  officer  of  the  county  for  which 
he  has  been  appointed,  and  his  proper 
official  name  is  "notary  public  in  and  for" 
said  county.  Willard  v.  Cramer,  36  Iowa, 
22.  And  if  it  be  contended  that  n  certifi- 
cate, good  on  its  face,  is  sufficient,  al- 
though its  material  statements  are  false, 
— a  dangerous  doctrine, — attll  it  is  evident 
that  the  certificate  in  this  case  is  not  suf- 
<flclent  on  its  face.  It  statps  that  the  ac- 
knowledgment was  taken  in  the  county 
on  San  Francisco  before  a  notary  public 
of  that  county  who  certifies  that  be  at- 
taches to  it  his  notarial  seal,  while  the 
seal,  and  the  only  seal,  that  is  attached 
to  it  is  the  seal  of  a  notary  public  of  the 
county  of  Contra  Costa,— a  direct  failure 
to  comply  with  section  1193.  And  so  a 
view  from  any  stand-point  shows  that 
the  ruling  of  the  trial  court  should  not 
be  disturbed.  There  is  nothing  to  Induce 
a  leaning  against  the  correctness  of  that 
ruling. 

X.  Specific  Tract  No.  90.  It  Iscontended 
by  appellant  Tewksbury  that  the  court 
erred  in  allotting  specific  tract  No.  90  to 
the  grantees  of  William  B.  Fleming.  On 
Jannury  5.  1857,  J.  M.  Tewksbury  and 
Martina  Pere»  executed  a  bargain  and 
sale  deed  to  said  Fleming,  purporting  to 
convey  to  the  latter  the  whole  of  said 
tract  No.  90  in  lee;   but  it  is  contended 


that  said  deed  should  be  held  Talueless, 
because  at  its  date  said  Tewksbury  and 
Perez  had  no  interests  in  the  rancho,  al- 
though they  acquired  such  interests  soon 
afterwards.    It  is  contended  by  said  ap- 
pellant—at this  particular  point  of  her 
appeals— that  J.  M.  Tewksbury   acquired 
his    earliest    interest   in    the    rancho   on 
March  7tl)  of  the  same  year,   through   a 
deed    to  him  made  by  said  Fleming.    It  is 
to  be  noticed,  however,  that,  at  the  date 
of  said   dfied  to  Fleming.  Tewksbury  bad 
an  apparent  title,  and  claimed  to  have 
the  legal  title,  to  the  Antonio  Castro  In- 
terest in  the  rancho  through  the  tax-deed 
to  C.  P.  Pollard,  heretofore  noticed  In  this 
opinion;  and  that  at  said  date  saidMar- 
tlna  Perez  claimed  to  own   the  Joaquin 
Castro  interest  through   the  forecluKure 
of  a  mortgage  and  a  sheriff's  sale  there- 
under made  to  her  March  11, 18^6.    In  the 
deed,    the   land — afterwards    designated 
as  "Specific  Tract  No.  90"— is  described 
as  "being  a  portion  of  land  set  apart  and 
allotted  to  certain  parties  named  as  the 
si.xth  part  in  the  partition   proceedings  of 
1856,  hereinbefore   mentioned;"    and   the 
principal  parties  of  the  sixth  part  were 
Joaquin  Castro  and  bis    wife,  Trinidad 
Pacheco  de  Castro.    The   deed  contains 
the  following  covenant:  "And  the  said 
parties  of  the  first  part,  for  themselves, 
heirs,  executors,  and  administrators,  do 
hereby  also  covenant,  promise,  and  agree, 
to  and  with  the  said  party  of  the  second 
part,  bis  heirs,  and  assigns,  that  neither 
they  nor  Joaquin  Castro,  nor  Trinidad 
Pacheco,  his  wife,  certain  parties  named 
as  parties  of  the  sixth  part  in  the  above- 
mentioned  deed  of  partition,  have  made, 
done,  constituted,  executed,  or  suffered 
any  act  or  acts,  thing  or  things,  what- 
ever, whereby,  or  by  means  whereof,  the 
above  mentioned  and  described  premises, 
or  any  part  or  parcel  thereof,  now  are, 
or  at  any  time  hereafter  shall  or  may  be, 
impeached,  charged, or  Incumbered  In  any 
manner  or  in  any  way  whatever. "  Shortly 
afterwards,  viz.,  on  March  13,  1857,  the 
said  Fleming  (having  in  themean  time  be- 
come the  owner  of  a  certain  undivided  in- 
terest in  the  whole  rancho,  through  a  con- 
veyance fromMarcllla  B.  Bradley)  execuf>- 
edand  delivered  to  said  J.  M.  Tewksbury, 
who  accepted  the  same,  a  deed  conveying 
to  Tewksbury  all  Fleming's  title  and  Inter- 
est in  the  rancho,  "excepting  and   reserv- 
ing from   the  operation   of  this  deed   all 
that  lot  of  land  in    said  rancho  known 
and  designated  on  said  Gray's  map  of 
said  rancho  as  'Lot  A,  Subdivision  No. 
109,' containing  214  acres  of  land:"  being 
the  said  specific  tract  No.  90.    It  is  quite 
clear  that  the  intent  was  to  convey  a  per- 
fect title  to  said  specific  tract  No.  90  to 
said  Fleming,  and   to  insure  the  same; 
and,  in  view  of  the  circumstances,  the  ap- 
pellant Tewksbury  cannot  now  be  heard 
to  impeach  said  title.    We  see  no  error, 
therefore,   in   the   disposition  which  the 
court  below  made  of  said  specific  tract 
No.  90. 

XI.  Appeals  of  Frank  Webber  et  al. 
These  appeals  are  from  the  interlocutory 
decree,  and  from  an  order  denying  a  new 
trial,  and  rest,  partly,  upon  the  record  In 
transcript    No.   13,871.     Appeliauts  base 
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their  alleged  rights  in  the  rancho  apoa 
what  is  knuwn  as  the  "lawyers'  title," 
which  was  connected  with,  and  to  some 
extent  arose  out  of,  an  attempt  at  a  par- 
tition of  the  rancho  made  iu  1850.  But 
said  attempted  partition,  and  said  law- 
yers' title,  were  at  full  issue  at  the  first 
trial  in  the  district  court.  Eridence  was 
Introduced  on  the  issues,  and  the  court 
fully  and  clearly  found  and  decided  against 
the  validity  of  both  the  partition  and  the 
said  lawyers' title;  and  that  "all  subse- 
quent acts  and  claims  thereunder,  or  based 
thereon,  were  and  are  invalid  and  ineffect- 
ive." On  the  appeal  these  questions  were 
elaborately  argued  by  counsel,  and  this 
court  considered  them  at  great  length  in 
Its  opinion,  and  affirmed  the  decision  of 
the  lower  court.  It  did  this,  not  only  in 
express  terms  when  discussing  these  very 
questions,  but  also  when  adjudicating 
what  had  been  "correctly  determined"  by 
the  district  court.  (The  findings  of  the 
district  court  were  full  on  this  point,  and 
they  are  set  forth  iu  detail  In  64  Cul.,  from 
page  669  to  page  684,  and  2  Pac.  Kep.  441- 
4.53.)  We  therefore  consider  the  qnest'on 
raised  by  these  appeals  and  about  snid 
"lawyers'  title"  as  having  been  definitely 
settled  on  the  former  appeal,  and  shall  not 
again  discuss  them.  Counsel  for  appel- 
lants suggests  the  point  that  the  opinion 
of  Mr.  Justice  Thoknto.n,  delivered  on  the 
former  nppeal,  was  not  the  decision  of  the 
court  on  these  questions,  because,  as  is 
contended,  it  was  not  concurred  in  by  a 
majority  of  the  justices;  but  the  point  Is 
not  tennble.  That  opinion  was  expressly 
concurred  in,  as  a  whole,  by  Chief  Juotice 
Morrison  and  Justice  Mvrick;  and  Jus- 
tice RoSH  also  concurred,  except  as  to  the 
two  questions  upon  which  the  opinion 
reverses  the  judgment.  Justice  Tuoun- 
ton'b  opinion  reverses  the  judgment  for 
two  reasons:  (1)  Because  the  findings  as 
to  certain  taxes  and  judgments  were 
deemed  insufficient:  and  (2)  because,  un- 
der section  760  of  the  Code  of  Civil  Proced- 
ure, the  court  below  should  have  deter- 
mined the  interests  of  all  the  parties  to 
the  action,  as  well  as  those  of  the  orlglnnl 
co-tenants.  Justice  Kosa  dlsseuted  upon 
these  two  points,  and  upon  these  alone; 
and  held  that  the  entire  judgment  of  the 
court  below  shorld  have  been  aWrmed. 
He  says:  "I  disspnt  from  the  judgment, 
and  am  of  the  opinion  that  the  interlocu- 
tory decree  appealed  from  should  be 
afflrmed,  except  with  respect  to  the  con- 
struction of  section  760  of  the  Code  of  Civil 
Procedure,  and  to  the  findings  in  relation 
to  taxes  and  judgments  for  taxes.  I 
agree  with  the  conclusions  reached,  and 
in  much  that  is  said  in  support  of  them, 
in  the  opinion  of  Mr.  Justice  Thornton.  I 
do  not  agree  with  the  conclusions  reached 
In  the  opinion  in  regard  to  the  findings 
just  alluded  to,  nor  am  I  able  to  agree 
with  my  associates  in  their  construction 
of  section  7(i0  of  the  Code  of  Civil  Proced- 
ure," 64  Cal.  631,  2  Pac.  Rep.  488.  There 
are  therefore  four  juntlces  expressly  con- 
curring in  the  "conclusions  reached  "  as  to 
the  partition  of  1856  and  the  "lawyers' 
title."  Moreover,  Mr.  Justice  Sharpstein 
concurs  generally  In  the  judgment,  and  in 
the  conclusion  "  that  the  findings  of  the 


court  below,  with  tbe  exceptions  specified 
by  Mr.  Justice  Thornton,  ought  not  to  be 
disturbed;"  and  Mr.  Justice  McKeb,  in  a 
separate  opinion, concurs  intlie  judgment, 
and  makes  additional  arguments  to  the 
point  that  the  interlocutory  decree  should 
have  determined  the  rights  of  all  tbe  par- 
ties, but  does  not  dissent  from  any  concln- 
sion  stated  in  the  opinion  of  Mr.  Justice 
Thornton. 

2.  These  appellants  contend,  on    their 
appeal  from  the  orderdenyinga  new  trial, 
that  the  court  erred   In  refusing  to  allow 
appellants  to  file  amendments  to  their  an- 
swers.   One  of  the  grounds   upon  which 
the  motion  to  make  the  amendments  was 
resisted  was  unreasonable  delay  in  pre- 
senting tliem  ;  and  we  think  that  ground 
alone  is  abundantly  sufficient  to  sustain 
tbe  ruling  of  tbe  court.    The  refusal  of  a 
trial  court   to  allow  an   amendment  to  a 
pleading  is  not  perse  error.    Such  matters 
are  within  the  discretion  of  the  lower  court, 
and  this  court  will  not  interfere  when  such 
discretion    has  not  been  clearly  abused. 
We  see  no  buch  abuse  of  discretion  here. 
The  facts  in  relation  to  this  point  are  to 
be  found  in  transcript  13,871  from  folio  .373 
to  441.    Tbe  original  answers  of  these  ap- 
pellants were  filed  In  186S,  and    the  judg- 
ment of  the  district  court  was  rendered  in 
1878.    After  the  decision  of  this  c<mrt  on 
appeal  from  said  judgment  of  the  district 
court,  and  tbe  filing  of  the  rewlltttur  in 
tbe  superior  court,  the  cause  came  regu- 
larly on  tor  trial  on  January  26,1885.  Tbe 
proposed     amendments    to    the  answers 
were  not  presented  until  January  5,  1887. 
It  appears  in  the  statement  on  motion  for 
anew  trial,  as  a  fact  stated,  that  in  De- 
cember, 1885,  counsel  for  said   appellants 
"suggested  to  the  court  that  he  desired  to 
file  amendments  to  the  answer  of  said  de- 
fendants, an'  was  thereupon,  nud  several 
times  afterwards,  urged  by  the  court  and 
opposing  counsel  to  present  such  amend- 
ments to  said   answers  seasonably,   but 
didnot  present  said  amendments  until  the 
5tn   day  of  January,  1887. "   Moreover,  It 
appears  from  the  uncontradicted  affidavit 
of  Theodore  H.  HIttell,  of  counsel  lor  re- 
spondents, which  was  filed  in  opposition 
to  the  motion  to  amend,  tbat  for  more 
than  six  months  last  past  he  had  made 
strenuous  efforts  to  induce  the  said  attor- 
ney for  appellants  to  present  their  amend- 
ments; that  said  appellants  "made  appli- 
cation after  application  for  delay  ond  con- 
tinuance, and  thereby  put  off  the  final 
closing  of  the  case  much  longer  than  it 
would  have  otherwise  been  put  oH;"  that, 
after  several  such  continuances,  tlie  attor- 
ney for  appellants  appeared   in  court  on 
September  23,1886,  and  asked  lor  a  further 
continuance, stating  again  that  he  desired 
to  file  amendments  to  the  answers;  that 
the  amendments  were  ah-eady drawn,  and 
that  he  would  serve  and  present  the  same 
for  filing  on  or  heforeOctober  1, 1886;  that 
"thereupon    the  court   made  an   order, 
which  was  understood  at  the  time  to  be 
peremptory  and  final  as  to  such  amend- 
ments, tbat   they   must  and   should    be 
served  and  presented  to  tbe  court  on  or 
before  October  1, 1888."  The  amendments, 
however,  were  not  presented  on  said  Oc- 
tober Ist,  nor   until   tbe  next  January, 


Digitized  by  LjOOQ IC 


Gal.) 


WELCOME  t).  HESS. 


when,  as  stated  Id  said  affidavit  of  HIttell, 
the  case  "  bad  been  declared  sabstantlally 
closed."  It  appears,  aloo,  upon  the  face  ot 
the  nmendiuents  themselves,  that  tbey 
bad  been  prepared,  subscribed  by  the  at> 
torncy,  and  verified  by  the  appellants,  on 
Deccmhor  12, 1885;  and  there  Is  nu  Intima- 
tlou  of  an  excuse  for  the  delay  in  present- 
ing them.  Under  these  circumstances,  we 
cannot  see  upon  what  ground  this  court 
can  be  expected  to  bold  that  the  court  be- 
low abused  its  discretion  by  refusing  to 
allow  the  amendments.  The  foregoing  Is 
determinate  ot  the  point  against  the  ap- 

Jiellants;  but  we  also  think  the  other  ub- 
ections  made  by  counsel  for  respondents 
to  the  proposed  amendments  were  good, 
namely,  that  "the  points  raised  by  the 
proposed  amendments  had  been  already 
passed  upon  by  the  supreme  court  ot  this 
state  upon  the  appeal  herein  before  taken," 
and  that  "said  proposed  amendments 
were  not  material  amendments,  and  set 
up  nothing  not  covered  by  the  old  plead- 
ings. ■' 

3.  VVe  also  tlilnk  that  the  court  did  not 
err  in  Its  rulings  on  thA  William  Rcbnert 
tax-deeds.  There  was  no  sufficient  proof 
Introduced  or  offei-ed  to  show  tbnt  eald 
Behnert,  as  purchaser  of  property  sold  for 
delinquent  ta'^es,  gave  notice  to  the  own- 
er or  occupier  ot  the  property  so  pur- 
chased, as  provided  by  section  3786  of  the 
Political  Code.i  Moreover,  Rehuert  was, 
at  the  time,  a  tenant  in  common  of  the 
rancho. 

XII.  Alleged  Insufficiency  ot  Findings 
and  Decree.  There  is  some  slight  conten- 
tion that  the  findings  of  Inct  and  law  and 
the  interlocutory  decree  do  nut  conclu- 
sively dispose  of  the  Issuhs  of  ownership, 
and  that  too  much  is  lett  for  the  detenni- 
nallon  ot  the  referees.  We  see  no  ]ust 
ground  tor  this  criticism.  The  findings 
and  decree  are  remarkably  full.  They  dis- 
pose of  all  questions  of  title  and  owner- 
ship; and  the  referees  are  simply  to  deter- 
mine values,  and  make  partition  among 
the  owners,  as  declared  and  directed  by 
the  conrt.  Of  course,  in  this  case,  owing 
to  the  multitude  of  owners,  the  referees 
will  have  an  arduous  work  to  perform; 
but  their  powers  are  not  beyond  those 
contemplated  by  the  Code,  and  are  neces- 
sary to  a  practicable  consummation  of  the 
partition. 

Conclusion.  There  are  a  tew  respond- 
ents, and, perhaps,  one  or  two  appellants, 
who  have  not  been  expressly  mentioned 
In  this  opinion:  but  their  cuntentions  are 
Involved  in,  and  determined  by,  the  views 
and  conclusinns  hereinbefore  stated.  It  is 
our  opinion  that  the  Interlocutory  decree, 
as  an  entlret.r,  and  all  orders  denying  a 
new  trial,  should  be  affirmed.  It  Is  or- 
dered that  in  this  present  case,  Nu.  13,276, 
the  judgment    and  Interlocutory  decree, 

>Fol.  Code  Gal.  {  8785,  provides  that  the  pnr 
ohasctr  of  property  sold  for  taxes  must,  80  days 
prior  to  the  expiration  of  the  time  for  redemp- 
tioii,  or  80  days  before  he  applies  for  a  deed,  serve 
upon  the  owner  or  occupant  of  the  property  a 
mritten  notice,  stating  that  the  property  has 
been  sold  for  taxes,  the  date  ot  sale,  amount  of 
property  sold,  amount  forwhioh  it  sold,  the  tlmo 
when  redemption  will  expire,  or  when  the  pur- 
chaser will  apply  for  a  deed.  «to. 
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and  evry  part  thereof,  be,  and  the  same 
hereby  are,  affirmed ;  and  with  respect  to 
the  other  cases,  viz.,  Emeric  v.  Alvarado 
et  a1..  No.  13,275;  Flood  v.  Alvarado,  No. 
13,871 ;  Flood  V.  Alvarado  et  al., No.  18.984; 
and  Flood  v.  Alvarado  et  al..  No.  14,006, 
— It  Is  hereby  directed  that  an  order  be 
entered  In  each  of  said  cases  affirming  the 
judgment  and  Interlocutory  decree,  and 
every  part  thereof,  and  also  affirming  the 
order  denying  a  new  trial  in  each  rase  In 
which  there  Is  an  appeal  from  such  order. 

We  concur:  Garoutte,  J.;  Sbabp- 
BTEiN,  J. :  Patbbson,  J. ;  De  Haven,  J. 

Habriso.v,  J.,  being  disqualified,  did  not 
participate. 

Beattt,  C.  J.  I  concur  In  the  judgment 
upon  all  points  decided,  except  two: 
First.  I  think  the  certificate  of  acknowl- 
edgment to  the  deed  of  the  Alvarados  to 
A.  B.  Patrick  was  sufficient  to  make  its 
record  constructive  notice  to  subsequent 
purchasers,  and  consequently  that  the  de- 
cree ot  the  Buperiorconrtshould  have  been 
modified  In  accordance  with  the  contention 
of  E.  Klrkpatrlckandthe  other  appellants 
who  claim  under  the  Patrick  deed,  fiec- 
oad.  With  respect  to  specific  tract  No.  30, 
I  think  the  decree  should  have  been  modi- 
fied In  favor  ot  the  appellant  Tewksbury. 
I  also  concur  in  the  reasoning  and  conclu- 
sions ot  the  principal  oiiinion  except  In  a 
few  particulars.  With  respect  to  specific 
tract  No.  41, 1  concur  in  the  conclusion 
reached,  upon  the  ground  that  the  certifi- 
cate of  acknowledgment  of  the  deed  from 
Gabriel  Castro  and  wife  to  Acosta  was  so 
fatally  defective  that  Itsrecord  did  nut  Im- 
part constructive  notice  to  subsequent 
purchasers  from  Gabriel.  But  I  differ 
with  the  court  as  to  the  supposed  iuKuffi- 
ciency  ot  the  description  In  the  dred  of  the 
interest  conveyed.  With  respect  to  the 
various  tax-titles,  I  come  to  the  same  con- 
clusion as  to  their  Invalidity,  but  du  not 
agree  with  some  of  the  grounds  of  that 
conclusion  stated  in  the  principal  opinion. 


to  Cat.  t07 
Welcome  v.  Hess  et  al.    (No.  14,245.) 
(Supreme  Court  of  California.    Aug.  12, 1891.) 
Lakslobd  AMD  Tenant  —  Surrenobb  —  Acobpt- 

ANCB — iHPROyiMENTS. 

1.  A  landlord  leased  a  building  for  Ave  years, 
and  after  the  tenants  had  occupied  the  premises 
for  about  a  year  they  abandoned  the  same,  and 
sent  the  keys  to  the  landlord.  About  two  months 
later  the  landlord  painted  the  front  of  the  build- 
ing, obliterated  the  tenants'  signs,  and  made  re- 
pairs. Soon  aftertvards  he  relet  the  premises  at 
a  less  rent,  for  a  period  of  five  years,  without 
notifying  tne  tenants  that  he  did  it  on  their  ac- 
count, field,  that  be  thereby  accepted  the  anr- 
render. 

2.  Where  a  landlord  builds  for  his  tenant  a 
store-room  which  does  not  add  to  the  value  of 
the  premises,  and  which  is  to  be  paid  for  by 
rents  reserved  in  the  lease,  If  the  landlord  ac- 
cepts a  surrender  of  the  premises  he  cannot  re- 
cover for  building  such  store-room. 

Commissioners' decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county  ;  Walter  Van  Dtke,  .fudge. 

Action  by  A.  P.  Welcome  against  Will 
J.  Hess  et  al.  for  the  recovery  ot  damages 
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Judgment  tor  the  defendants.     Flalntlft 
appeals.    A.ffirmed. 

M.  U.  Hester  aud  J  udson ,  Hester  A  Wood, 
for  appellant.  Enoch  Knight  and  Brous- 
seau  &  Hatch,  for  respondents. 

Temple,  C.  Plaintiff  appeals  from  an 
order  refuiiing  new  trial.  This  action  Is 
by  a  landlord  to  recover  damages  from  bis 
tenants.  He  avers  that  In  October,  1887, 
he  owned  the  demised  premises,  and  was 
carrying  on  there  a  lucrative  bakery  busi- 
ness, which  business  added  largely  to  the 
value  of  the  premises;  that  defendants 
proposed  to  hire  the  premises,  bal^ery,  and 
business  for  five  years,  and  to  purchasij 
his  horses  and  wagons,  and  the  equip- 
ments of  the  establishment,  and  falsely 
and  fraudulently  represented  that  they 
would  enlarge  the  establishment  and  busi- 
ness, and  would  operate  the  same  for  five 
years,  when  they  would  surrender  the  eS' 
tablishment  and  business  to  the  plaintiff, 
while,  in  fact,  they  had  no  such  intention, 
but  their  real  design  was  to  get  control  of 
the  establishment  and  business,  and  tu  re- 
move the  same  to  some  otlier  locality  In 
the  city;  that,  believing  the  representa- 
tions, plaintiff  did  execute  a  leai-e  to  them 
wheivln  defendants  iigreed  to  pay  plaintiff 
for  the  term  of  five  years  from  October  19, 
1S87,  the  sum  of  ?4,380,  in  monthly  install- 
ments, $63  per  month  for  the  first  aud  sec- 
ond years, $75  per  niontbfor  the  third  and 
fourth  years,  and  $86  per  month  for  the 
fifth  year,  and  to  surrender  the  premises 
at  the  end  of  that  term  In  good  condition; 
that  they  took  possession,  occupied  and 
paid  rent,  until  Jane  30,  1888,  when  they 
abandoned  the  premises,  removed  there- 
from the  bakery  business,  and  since  that 
time  have  been  carrying  on  the  business 
at  another  point  In  the  city  of  Pasadena ; 
that,  by  reason  of  the  abandonment, 
plaintiff  was  compelled  to,  ond  did,  on  the 
1st  of  September,  1888,  take  possession  of 
the  premises,  and  relet  them  for  the  term 
of  five  years,  at  $40  per  month,  which  was 
the  best  rental  be  could  obtain.  He 
charges  that  by  reason  of  the  abandon- 
ment of  the  premises  and  the  diversion  of 
the  business  he  has  been  damaged  in  the 
sum  of  $3,000.  Plaintiff  also  claims  tu  re- 
cover for  the  cost  of  adding  a  store-room 
for  the  defendants,  which  heavers  added 
nothing  to  the  value  of  the  premises,  and 
also  for  their  failure  to  surrender  the  prem- 
ises in  good  condition.  Tbe  answer  ad- 
mits the  lease,  and  that  defendants  moved 
out  of  the  premises  June  80, 1888.  It  avers 
that  plaintiff  had  not  kept  his  part  of  the 
agreement;  that  he  did  not  give  them  the 
use  of  a  certain  outbuilding  which  he  had 
agreed  to  furnish,  and  that  he  neglect*^ 
and  refused  to  place  the  premises  in  an  in- 
habitable condition;  that  in  consequence 
the  defendants  were  compelled  to,  and  did, 
on  the  30th  day  of  June,  1888,  surrender 
the  demised  premises  to  plaintiff,  who  ac- 
cepted the  same,  and  took  possession  of 
the  whole  thereof.  Tbe  other  allegations 
of  the  complaint  are  denied.  A  jury  hav- 
ing been  waived,  the  case  was  tried  by  the 
court. 

It  appears  that  defendants  removed 
from  tbe  premises  June  80,  1888,  and  sent 
the  keys  to  plaintiff,  claiming  that  plain- 


tiff had  not  compiled  with  his  contract. 
Plaintiff  did  not  at  once  re-enter,  but  oo 
August  8d  commenced  an  action  to  recov- 
er rent  fur  the  months  of  July  and  August. 
September  1st,  while  that  suit  was  pend- 
ing, he  called  upon  the  defendants,  and  re- 
quested them  to  return  and  occupy  the 
premises,  which  they  refused  to  do.  He 
then  took  possession,  had  the  front  paint- 
ed in  order  to  obliterate  the  defendants' 
sign,  made  necessary  repairs,  and  tried  to 
find  n  new  tenant,  and  finally  rented  them 
to  Guau  Kee  for  a  laundry,  lor  five  years 
from  October  1st,  at  $40  per  month,  which 
he  says  was  the  very  best  he  could  do. 
The  new  lease  extended  nearly  one  year 
beyond  the  term  of  defendants'  lease.  So 
far  as  appears,  nothing  was  said  or  done 
by  plaintiff,  other  than  as  above  stated,  to 
qualify  his  acts  in  taking  possession  and 
reletting.  He  did  not  inform  defendants 
that  he  did  not  accept  the  offered  surren- 
der, or  that  he  would  relet  on  their  ac- 
count. This  suit  was  commenced  Decem- 
ber 8, 1888.  Do  these  facts  show  a  surren- 
der of  the  term  ?  A  surrender  is  the  yield- 
ing up  of  an  estate  for  life  or  years  to  tbe 
reversioner  or  remainder-man.  Under  the 
statute  of  frauds,  it  can  be  done  only  by 
express  consent  of  the  parties  in  writing, 
or  by  operation  of  law,  when  the  parties 
do  something  which  implies  that  both 
have  consented.  These  acts  are  such  as 
tbe  parties  would  be  estopped  from  dls- 
I>ut]ng,  and  which  would  not  be  valid  un- 
less the  term  were  ended ;  as,  for  instance, 
a  new  lease  accepted  by  the  tenant,  or  the 
resumption  of  possession  by  the  land- 
lord, if  the  tenant  acquiesces,  or  the  giv- 
ing of  a  lease  to  another.  And  any  8tct 
which  will  amount  to  eviction  will  estop 
tbe  landlord,  and  make  a  formal  sarren- 
der  unnecessary.  And,  while  it  is  said 
that  a  surrender  by  operation  of  law  is 
by  acts  which  imply  mutual  consent,  it 
is  quite  evident  that  such  result  is  inde- 
pendent of  the  Intention  of  the  parties 
that  tlieir  acts  shall  have  that  effect.  It 
is  by  way  of  estoppel.  It  was  held  in 
Aner  v.  Penn,  99  Pa.  St.  370,— and  many 
cases  are  to  the  same  effect, — that  "the 
landlord  may  accept  tbe  keys,  take  pos- 
session, put  a  bill  on  the  house  for  rent, 
and  at  the  same  time  apprise  the  tenant 
that  he  still  holds  him  liable  for  the  rent. 
All  this,  as  was  said  In  Marseilles  v.  Kerr, 
6  Whart.  500,  is  for  the  benefit  of  the  ten- 
ant, and  is  not  intended,  nor  can  it  have 
the  effect,  to  put  an  end  to  the  contract, 
and  discharge  him  from  rent. "  In  that 
case  the  trial  court  had  Instructed  the 
jury,  in  effect,  that,  it  the  tenant  gives  up 
the  demised  premises,  the  landlord  may  re 
enter  and  relet,  and  that  it  is  for  the  ad- 
vantage of  the  tenant  that  he  should  do 
so,  and,  being  for  the  mutual  advantage 
of  the  parties,  it  raises  no  presumption 
that  the  landlord  lias  accepted  a  surren- 
der. Of  this  instrnction  the  court  said: 
"  We  see  no  error  in  this.  It  is  good  sense 
as  well  as  good  law."  In  that  case  the 
landlord  expressly  refused  to  accept  a  sur- 
render, and  notified  the  defendant  that  he 
would  hold  him  for  the  rent.  While  there 
are  many  cases  which  hold  to  this  view, 
the  weight  of  authority  and  the  better 
reason  is  tbe  other  way.    Ladd   r.  Smith, 


Digitized  by  LjOOQ IC 


Cal.) 


BRYMEB  r.  SOUTHERN  PAO.  CO. 


871 


6  Or.  SI6.  Tho  term  Is  an  estate  In  lands. 
The  tenant,  Bubject  to  ttae  covenants  of 
htti  lease,  Is  the  owner  for  the  term.  If  he 
leaves  the  rlemlsed  premises  vacant,  and 
avows  his  intention  not  to  be  bound  by 
his  lease,  his  title  still  continues,  unless 
the  landlord  has  accepted  the  offer  of  sur- 
render. The  landlord  has  no  more  right  to 
the  possession  orto  lease  than  a  stranger. 
Admit  that  he  may  take  snch  care  of  the 
property  as  will  prevent  waste,  still  he 
must  not  Interfere  with  the  right  of  the 
tenant  to  the  absolute  dominion  and  con> 
trol.  If  he  does  so  interfere,  it  Is  an  evic- 
tion, and  the  tenant  will  be  released.  Tho 
tenantcannot  abandon  bis  title;  and  not- 
withstanding he  has  gone  out.  unless  the 
surrender  is  accepted,  that  continues.  It 
Is  his  right  to  resume  possession  at  any 
time  during  his  term.  If  he  bring  eject- 
ment against  the  new  tenant,  what  de- 
fense can  the  new  tenant  have,  except  that 
plalntlD's  right  has  ceased?  Uow  has  it 
ended,  unless  by  surrender?  The  asser- 
tion that  the  reletting  is  for  the  interest 
of  the  tenant  is  gratuitous  and  unwar- 
rantable, though,  if  it  were  true,  bow 
would  that  fact  tend  to  show  authority 
In  the  landlord  to  dinpose  of  the  tenant's 
property?  Any  person  might  assume  au- 
thority on  the  same  ground.  The  prem- 
ises might  be  a  rival  business  stand  which 
the  tenant  desires  to  have  kept  vacant. 
The  complaint  in  this  case  substantially 
avers  such  fact.  Perhaps  If  the  tenant 
Anally  ascertains  that  bis  landlord  will 
not  accept  the  offered  surrender,  and  could 
continue  to  coUezt  his  rents,  he  would 
elect  to  return.  It  Is  said  that  defendants 
abandoned  the  premises  ata  time  of  great 
business  depression  at  Pasadena.  It  may 
be  that  on  the  revivul  of  business  at  the 
end  of  a  few  months  they  would  have  been 
glad  to  resume  business  there,  and  would 
have  done  so  with  profit.  It  the  landlord 
had  not  relet.  Under  such  circumstances, 
shall  they  continue  to  pay  rent?  If  the 
surrender  has  not  been  accepted,  have 
they  not  been  evicted?  But  this  case 
hardly  comes  up  to  the  authorities  which 
we  have  criticised.  In  taking  possession, 
the  landlord  did  not  announce  his  Inten- 
tion to  continue  to  hold  the  tenants.  He 
relet  without  notifying  the  defendants 
that  be  should  do  so  on  their  account. 
He  relet  for  a  period  longer  than  the  re- 
mainder of  their  term,  thus  showing  plain- 
ly that  be  was  acting  In  his  own  right, 
and  not  as  their  self-constituted  agent. 
Under  such  circumstances,  he  cannot  say 
that  he  did  not  accept  the  surrender. 

The  plaintiff  also  claims  damages  for 
the  expense  In  building  the  store-room  for 
defendants,  which  be  avers  adds  nothing 
to  the  value  of  the  premises.  His  own 
statement  being  taken  as  true,  it  must  be 
admitted  that  he  has  been  hardly  nsed, 
and  if  possible,  consistent  with  legal  prin- 
ciples, tbe  courts  should  afford  him  relief. 
It  is  true  tbat  a  lease  is  not  only  a  grant 
or  conveyance  of  an  interest  in  land,  but 
Is  also  a  contract  between  the  parties,  and 
upon  a  breach  of  any  promise  contained 
in  It  the  Injured  party  lias  his  action  as 
upon  other  contracts ;  but  the  trouble  is 
that,  by  the  terms  of  the  contract,  com- 
pensation tu  tbe  landlord,  tor   this  im- 


provement, was  to  be  made  by  the  rents 
reserved  in  the  lease.  When,  therefore,  he 
elected  to  release  the  tenantjg  from  the  re- 
mainder of  the  term,  he  gave  up  his  stipu- 
lated mode  of  compensation.  In  other 
words,  his  acts,  which  estop  him  from 
claiming  rent,  have  deprived  him  of  his 
remedy.  The  case  of  Resplnl  v.  Porta,  re- 
cently decided  by  this  court,  (26  Pac.  Hep. 
9<S7,)  does  not  really  militate  against  these 
views.  It  was  the  case  of  the  lease— it  it 
may  be  called  such— ot  a  dairy  of  cows, 
the  necessary  buildings,  fixtures,  and  uten- 
sils, and  pasturage  for  the  cows.  Tbe 
right  to  the  land  was  subordinate  to  the 
business,  the  stock  in  which  belonged  to 
the  lessor.  It  partook  more  of  the  nature 
of  an  ordinary  contract  than  a  grant  of  a 
term.  The  landlord  in  such  a  case,  when 
the  tenant  abandons,  cannot  refuse  to 
take  possession,  for  otherwise  his  proper- 
ty would  perish.  An  examination  of  tbe 
record  in  the  case  shows  that  the  point 
was  conceded.  The  only  question  was  as 
to  the  rule  ot  damages.  As  to  the  other 
claims  for  damage,  the  findings  are 
against  the  plaintiff  on  the  facts,  and  the 
evidence  sustains  the  findings.  It  follows 
that  the  order  appealed  from  should  be 
afDrmed. 

We  concur:    Brlohbb,  C.  C;   Foote,  C. 

Pkk  Curiam.  For  tbe  reasons  given  in 
the  foregoing  opiuiuo  the  order  appealed 
from  is  affirmed. 


90  Cal.  m 

Brtmer  v.  Sodthern  Pac.  Co.    (No.  14,- 

332.) 
ISitpreme  Court  of  Calif omia.    Aug.  10, 1891.) 

MaSTSB  AMD  IJEKVAST — DeFECTIVS  MaCHISEBT— 

Instructions. 
In  an  action  by  a  servant  against  the 
master  for  injuries  caused  by  tbe  breaking  of  a 
chain,  it  iras  error  to  refuse  an  instruction  that 
the  master  was  not  an  Insurer  of  the  servant, 
and  was  not  bound  to  provide  machinery  or  ap- 
pliances which  were  absolutely  safe;  that  he  was 
bound  to  use  only  reasonable  and  ordinary  skill 
and  diligence  in  procuring  safe  machinery:  and 
that  the  mere  fact  that  an  accident  oocnrred  did 
not  raise  the  presumption  that  the  master  was  at 
fault  in  providing  snch  machinery  or  appliances. 

Department!.  Appeal  from  the  superi- 
or court  of  Los  Angeles  county;  Will- 
UM  P.  Wadk,  Judge. 

Action  by  Brymer  against  the  South- 
ern Pacific  Company  for  personal  injuries. 
Judgment  for  plaintiff.  Order  granting 
new  trial.    Plaintiff  appeals.    Affirmed. 

Frederic  Stanford,  lor  appellant.  John 
I).  Bicbnell,  for  respondent. 

Patebbom,  J.  Appellant  received  bodily 
injuries  while  engaged  with  others  in  the 
employ  of  defendant,  under  tbe  directions 
of  a  superintendent,  in  raising  a  derailed 
and  wrecked  car.  He  alleged  tbat  the  in- 
jury occurred  through  the  use  of  inade- 
quate, inappropriate,  insecure,  and  defect. 
Ive  appliances  furnished  by  defendant 
without  proper  care  and  caution  in  the  se- 
lection thereof,  and  through  tbe  negli- 
gence and  unskillfnlness  ol  the  superin- 
tendent, who  was  engaged  in  directing 
the  work  on  behalf  ot  defendant.  The  de- 
fendant asked  theconrtto  give  the  tollow- 
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Ing  inntraction,  which  was  refused:  "As 
retipecta  the  duty  of  a  master  or  employer 
towards  bis  servant  or  employe  in  his 
service,  the  court  iostructs  tlie  jury,  as  a 
matter  ot  law,  that  the  master  or  employ- 
er is  not  bound  to  provide  machinery  or 
appliances  which  are  absolutely  safe.  Tho 
law  Imposes  on  the  master  or  employer 
only  the  obligation  to  use  reasonable  and 
ordinary  care,  ukill,  and  iMligence  in  pro- 
curing and  furnishing  suitable  and  sate 
machinery  and  appliances  for  the  servant 
to  perform  the  duties  for  which  he  Is  en- 
gaged. The  master  does  not  stand  in  the 
relation  ot  an  insurer  to  the  servant 
against  Injury,  and  can  only  be  held 
chargeable  when  negligence  can  be  prop- 
erly imputed  to  him.  The  mere  fact  that 
an  accident  occurred,  by  which  the  plain- 
tiff was  injured,  dues  not  fix  the  liability, 
or  even  raise  a  presumption  that  the  de- 
fendant was  at  fault  in  providing  machin- 
ery or  appliances  for  the  labor  in  which 
the  plaintiff  was  engaged."  The  defend- 
ant moved  for  a  new  trial,  and  the  mo- 
tion was  granted,  on  the  ground  that  the 
court  had  erred  In  refusing  to  give  the  in- 
struction above  quoted.  VVe  think  the  in- 
struction ought  to  have  been  given. 
When  the  employer  eserclses  all  the  care 
and  caution  which  a  prudent  man  would 
ordinarily  take  for  the  safety  and  protec- 
tion of  his  own  person  under  the  samecir- 
camntances,  he  cannot  be  held  Uablafor 
the  consequences  of  a  defect  In  the  machin- 
ery or  appliances  used.  This  is  the  sense 
in  which  the  expresHton,  "reasonable  and 
ordinary  care,  skill,  and  diligence  in  pro- 
curing and  furnishing  suitable  and  safe 
machinery  and  appliances,"  was  used  in 
the  Instruction  nsked,  as  we  understand 
It;  and  is  equivalent  to  the  rule,  as  stat- 
ed In  many  of  the  authorities,  viz.,  that 
the  employer  is  liable  only  when  he  had 
knowledge  of  the  defect,  or  failed  to  exer- 
cise reasonable  diligence  in  procuring  suit- 
able machinery,  or  in  the  Inspection  ot  it 
to  discover  any  defect  that  might  exist. 
Bajus  v.  Railroad  Co.,  103  N.  Y.  312.  8  N. 
E.  Rep.  529;  Railroad  Co.  v.  McCormick, 
74  Ind.  440;  Devlin  ▼.  Smith,  89  N.  Y. 
470;  Payne  v.  Reese,  100  Pa.  St.  801; 
Hobbs  v.  Stauer,  «2  Wis.  108,  22  N.  W. 
Rep.153:  Provision  Co.  v.  Uightower,92Ill. 
139;  Railroad  Co.  v.  Ledbetter,  34  Kan. 
826,  8  Pac.  Rep.  411 ;  Cagney  v.  Railroad 
Co.,  69  Mo.  416;  Rmoot  v.  Railroad  Co.,  67 
Ala.  13;  Railroad  Co.  v.  DuHey,  85  Ark. 
602.  And  our  Code  establishes  the  same 
rule:  "An  employer  must  in  all  cases 
indemnify  his  employe  for  losses  caused 
by  the  former's  want  of  ordinary  care." 
Civil  Code,§  1971.  The  useof  the  word"ac- 
cident"  In  the  instruction  is  not  obnoxious 
to  the  criticism  put  upon  it  by  appellant. 
The  court  meant  to  say  simply  that  the 
mere  fact  that  the  chain  broke  would  not 
authorize  the  inference  that  the  defendant 
had  failed  to  exercise  reasonable  care  in 
the  nelection  of  the  appliances  used.  Such 
is  the  fair  import  of  the  word  as  used, 
and  the  jury  must  have  so  understood  it. 
It  Is  claimed  that  no  prejudice  coald  have 
resulted  from  the  refusal  ot  the  court  to 
give  the  instruction,  inasmuch  as  there 
was  no  evidence  on  the  question  as  to 
wbetber  the  appltances  used  were  defect- 


ive. We  cannot  say,  however,  that  there 
was  no  evidence  on  the  subject;  and  there 
is  nothing  in  the  record  to  show  whettiei 
the  jury  believed  the  Injury  was  dae  to 
defects  in  the  machinery  used,  or  to  the 
negligence  ot  the  superintendent.  The 
plaintiff  tendered  both  Issues,  neither  was 
withdrawn,  and  it  was  proper  to  In- 
struct the  jury  as  to  the  law  applicable 
to  each  of  them.  The  views  expressed 
render  it  unnecessary  for  us  to  consider 
the  effect  ot  the  statement  found  in  the 
order  ot  the  court  granting  a  new  trial, 
that  "no  other  grounds  assigned  by  de- 
fendant for  thegranting  ot  a  new  trial  are 
well  taken. "    The  order  is  affirmed. 

We  concur:  Harrison,  J.;  Garouttb,  J. 


W  Cal.  (00 
Ballbrino  v.  Biqelow.    (No.  14,181.) 
{Swpreme  Court  of  California.    Aug.  10, 1891.) 
Justices  ot  the  Fbace— Jorisdiotiok. 
Under  Const.  Cal.  art  6,  §  11,  which  pro- 
vides that  justices'  courts  shall  have  concurrent 
jurisdiction  with  the   superior  courts,  in  actions 
of  forcible  entry  and  detainer,  where  the  rental 
value  of  the  property  detained  does  not  exceed 
1125  per  month,  and  the  whole  amount  of  damages 
claimed  does  not  exceed  1200,  the  allegation  ot  a 
complaint  that  the  rental  value  does  not  exceed 
t25  is  not  conclusive  of  tho  justice's  jurisdiction, 
but  the  same  must  be  determined   by  the  evi- 
dence. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  Loa  An- 
geles county ;  Lucibn  Shaw,  Judge. 

Action  ot  forcible  entry  and  detainer  by 
B.  Ballerino  against  L.  M.  Blgelow. 
Judgment  tor  plaintiff.  Defendant  ap- 
pealH.    Reversed. 

WeJls,  Gntbrle  Jt  Lee,  for  appellant.  H. 
Allen  and  H.  Bell,  for  respondent. 

Foots,  C.  Ballerino  brought  this  action 
against  Mrs.  Bigelow,  claiming  that  she 
had  forcibly  deprived  him  of  the  posses- 
sion of  certain  premises,  and  in  pursuance 
of  such  forcible  entry  unlawfully  detains 
the  same  from  him.  Thedamagesclaimed 
was  the  sum  of  $200,  and  it  is  also  al- 
leged in  the  complaint  that  the  rental 
value  of  the  premises  did  not  exceed  f25 
per  month.  The  cause  was  originally 
brought  in  a  jastice'scoort,  and,  judgment 
being  rendered  for  the  plaintiff,  an  appeal 
waH  taken  upon  the  law  and  facts  to  the 
superior  court  of  the  proper  county. 
There  a  trial  was  had  de  novo,  and  judg- 
ment was  rendered  for  the  plaintiff  that 
he  recover  the  premises  and  f 510  as  dam- 
ages, that  being  treble  the  amount  of  the 
damages  sustained,  which  judgment  for 
damages  was  awarded  In  accordance  with 
the  provisions  ot  section  1174  ot  the  Code 
of  Civil  Procedure.  From  this  judgment, 
and  an  order  denying  a  new  trial,  this  ap- 
peal is  taken.  There  are  several  points 
made  for  the  reversal  of  the  judgment  and 
order,  but  it  becomes  necessary  to  deter- 
mine but  one,  which,  as  we  think,  is  conclu- 
sive of  the  matter.  While  the  complaint 
only  alleges  that  the  rental  value  did  not 
exceed,  as  a  fact,  the  sum  of  f  25  a  month, 
the  overwhelming  weight  of  the  evidence 
is  that  the  rental  value  exceeded  that  sam. 
The  court  below  disregarded  the  weight 
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of  evidence,  not  upon  tbeldea  that  there 
\raB  a  conflict,  in  which  it  believed  the 
plaintiff's  evidence  upon  the  point, but  op- 
en the  theorj'  that  it  was  legally  conclud- 
ed by  the  alleKatlonn  of  the  complaint  as 
determining  the  queetion  of  the  Jarladle- 
tlon  of  the  Jastlce's  court  to  try  and  ren  • 
der  Judgment  in  the  cause,  and  that  It  was 
not  bound  to  determine  the  question  of 
jurisdiction  in  accordance  with  the  evi- 
dence. This  was  clearly  error.  Says  the 
Judge  below:  "Concerning  the  value  of 
the  rents,  if  it  had  not  been  tor  the  allega- 
tions of  the  complaint  I  should  have  found 
in  this  case,  where  the  defendant  herself  is 
evidently  anxious  that  the  value  should 
be  put  above  the  amount  claimed,  that  it 
is  mure.  But  I  think  the  same  rule  of 
pleading  governs  in  this  case  as  in  any 
other;  that  the  plaintiff  cannot  recover 
any  more  than  he  alleges,  although  the 
defendant  seems  perfectly  willing  that  the 
plalntin  should  consider  the  rental  value 
to  he  greater  than  the  amount  claimed." 
In  other  words,  it  seems  that  the  view  of 
the  trial  court  was  that  if  a  complaint 
Btatea  that  property  in  San  Francisco  is 
worth  not  to  exceed  $25  a  month,  and  the 
proof  shows  that  the  rental  value  is  $1,- 
UOO  a  month  or  more,  still  the  justice's 
court,  upon  a  showing  of  facts  like  that 
here  as  to  forcible  entry,  could  render 
judgment  for  the  possession  of  such  valua- 
ble property.  Not  so  do  we  understand 
the  law  to  declare.  Our  view  is  that  the 
damagefl  claimed  and  proved  is  all  that 
the  defendant  can  rscover,  but  the  rental 
value  is  not  confined  to  what  is  alleged, 
but  extends  to  what  is  proved ;  and  no  re- 
covery can  be  had  where  the  proof  shows 
that  the  court  has  not  jurisdiction  to  ren- 
der  judgment  for  the  possession  of  the 
premises. 

It  will  be  perceived,  upon  examination 
of  the  constitution  of  the  state,  (articleB.g 
11,)  that,  after  declaring  the  legislature 
shall  determine  thenmuber  of  justices  of 
the  peace  to  be  elected  In  townships,  in- 
corporated cities,  and  towns,  or  cities  and 
counties,  and  shall  fix  by  law  "the  pow- 
ers, duties,  and  r«>sponBibllItIe8  of  juHtices 
of  the  peace,"  it  is  further  provided: 
"Such  powers  shall  not  in  au.v  case  trench 
upon  the  jurisdiction  of  the  several  courts 
of  record,  except  that  said  justices  shall 
have  concurrent  Jurisdlctiou  with  the 
superior  courts  in  cases  of  forcible  entry 
and  detainer,  where  the  rental  value  does 
not  exceed  twenty-five  dollars  per  month, 
and  where  the  whole  amount  of  damages 
claimed  does  not  exceed  two  hundred  dol- 
lars, "etc.  Fnllowing  this  constitutional 
provision,  the  legislature  enacted  section 
lis  of  the  Code  of  ("IvU  Procedure,  which 
contains  the  same  limit  as  to  ctmcurrent 
jurisdiction  of  justlcps  with  superior  courts 
in  this  class  of  actions.  Thus,  the  measure 
of  the  jurisdictiun  of  justice's  courts  In 
these  matters  is  fixed  and  determined  by 
law.  The  appeal  from  the  Justice's  to  the 
tiuperlor  court  does  not  enlarge  the  juris- 
diction as  to  such  cases.  It  is  plainly  evi- 
dent that  thecousiltution  and  the  statute, 
ao  far  as  concerns  this  case,  apply  two 
tests  as  to  jurisdiction,  both  of  which  must 
be  met:  The  plaintittmust  notclalm  more 
than  f  iiUti  damages  in  all,  nor  can  he  re- 


cover more;  and  the  rental  value  of  the 
property  involved  must  not  exceed  the  sum 
of  $26  a  month  as  a  matter  of  fact,  to  he 
determined  by  tiieevidence.  if  it  had  been 
Intended  that  the  test  of  Jurisdiction,  as 
to  the  matter  of  rental  value,  was  what 
was  claimed  In  the  complaint,  and  in  no 
wise  dependent  upon  proof  of  such  fact. 
It  would  have  been  expressed  as  plainly 
as  It  is  with  reference  to  the  damages 
claimed.  But  the  word  "claimed."  as  ap- 
plied to  the  question  of  damages,  is  omit- 
ted from  that  of  the  matter  of  rental 
value,  and  instead  the  words  used  are, 
"  and  where  the  rental  value  does  not  ex- 
ceed twenty-five  dollars  a  month."  It 
was  said  in  Newman  v.  Duane,  (Cal.)  27 
Pac.  Rep.  66:  "The  plaintiff  herein,  by 
simply  framing  his  complaint  in  a  particu- 
lar way,  could  not  deprive  the  defendant 
of  a  Jury  trial  of  the  issues  raised  by  his 
answer."  By  parity  of  reasoning,  it  may 
be  properly  said  that,  by  framing  his  com- 
plaint In  a  certain  way,  the  plaintiff  can- 
not confer  jurisdiction  denied  by  the  con- 
stitution and  the  statute  to  a  justice's 
court,  and  force  the  defendant  to  submit 
the  right  of  her  possession  to  property  to 
the  determination  of  a  tribunal  which  has 
no  right  so  tu  do;  thus  depriving  her  of 
the  privilege  guarantied  to  her  to  have 
such  a  case  tried  originally  in  the  superior 
court.  We  are  therefore  of  opinion  that 
the  judgment  is  coram  non  Judice,  and 
void,  and  that  It  and  the  order  denying 
a  new  trial  should  be  reversed,  and  the 
cause  dismissed  in  the  court  below  for  the 
want  of  Jurisdiction. 

We  concur:    Vanclief,  C. ;  Belched,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  denying  a  new  trial  are  reversed, 
and  cause  dismissed  in  the  lower  court  for 
want  of  jurisdiction. 


go  Cal.  515 
O'CoNNELL  et  al.  V.  Main  &  Tenth  Stb, 

Hotel  Co.    (No.  14,244. ) 
{Supreme  Court  of  CaUfomla.    Aug.  18, 1891.) 
Contracts— Damasks  fob  Breach— Appeal. 
1.  In  an  action  to  recover  for  a  breach  of  con- 
tract, ii  appeared  that  plaintiffs  were  to  furnish 
certain  Iron-work  required  in  the  construction  of 
a  building,  and  bad  niade  patterns,  flasks,  eta, 
for  the  purpose  of  carrying  out  the  contract,  and 
furnished  a  part  of  the  maccrial,  when  dofond- 
aut  refused  to  proceed  further  with  the  building, 
or  receive  material.     Held,  that  plaintiffs  could 
recover  for  loss  of  profits  b.v  reason  of  the  breach 
of   the  contract,    and   the   amount  expended   in 
preparing  patterns  which  thereafter  became  use- 
less. 

3.  Where  plaintiffs  employed  another  to  fur- 
nish a  portion  of  the  material  called  for  in  the 
contract,  the  fact  that  they  paid  iiim  tor  worJc 
dune  and  damages  sustained  for  failure  to  con- 
tinue the  work,  after  suit  was  brought,  does  not 
bar  a  right  of  recovery  for  the  amount  so  paid, 
especially  where  it  appears  that  the  settlement 
was  advantageous  to  defendant. 

8.  The  admissibility  of  evidence  under  tbo 
pleadings  cannot  be  raised  for  the  first  time  in 
the  supromo  court. 

4.  A  notice  in  a  cause  that  defendant  "In- 
tends to  and  will  move  this  court  to  set  aside  the 
decision  and  judgment  heretofore  entered  axid 
made  in  said  cause,"  (setting  out  the  grounds,) 
and  that  the  motion  will  be  made  upon  a  state- 
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ment  of  the  case,  is  a  sufficient  notice  that  a  new 
trial  will  be  asked  for,  and  it  will  be  taken  as 
80  understood,  when  it  appears  that  opposini; 
counsel  stipulated  to  extend  the  time  within 
which  b.  prepare  and  serve  a  statement  on  mo- 
tion for  a  new  triaL 

CommlBBlonera'  decision.  Department 
1.  Appeal  from  flnperior  coart,  Los  An- 
gles county;  William  P.  Wade, Judge. 

Action  by  Martin  O'Cunnell  and  others 
against  Main  &  Tenth  Streets  Hotel  Com- 
pany, to  recover  for  breach  of  contract 
and  for  material  furnished.  Judgment 
for  piaintitts.  Defendant  appeals.  Af- 
firmed. 

Stephen  M.  White,  tur  appellant.  Finlay- 
Bon  &  FInlayaon,  for  respondents. 

Temple,  C.  This  action  is  based  upon 
two  cuntrnctB,  and  the  complaint  con- 
tains two  counts  or  causes  of  action. 
The  first  Is  upon  an  account  stated  for 
materials  famished,  and  as  to  it  no  ques- 
tion Is  raised.  The  second  cause  of  action 
arises  upon  a  contract  by  which  plaintiffs 
agreed  to  perform  certain  work,  accord- 
ing to  the  plans  and  specifications,  and 
furnish  certain  materials  for  the  construc- 
tion of  an  hotel  which  defendant  was  then 
building  at  Los  Angeles,  and  for  which 
defendant  agreed  to  pay  f40,000.  Plain- 
tiffs were  to  manufacture  and  deliver  at 
the  building  all  the  iron-work  required 
above  the  basement.  After  plaintiffs  had 
famished  a  small  portion  of  the  material 
contracted  for,  defendant  became  embar- 
rassed and  asked  for  delays,  and  finally 
failed  to  resume  work  upon  the  proposed 
hotel,  or  to  receive  any  further  material 
from  plalntilfs.  Plaintiffs,  at  the  request 
of  defendant,  suspended  work,  and  now 
sue  for  damages  resulting  from  a  breach 
of  thecontract.  Plaintiffs  recovered  judg- 
ment, and  the  defendant  moved  for  a  new 
trial.  It  is  objected  that  the  court  had 
no  jurisdiction  to  entertain  the  motion, 
because,  as  plaintiffs  claim,  no  notice  of 
Intention  to  move  for  a  new  trial  was 
given.  The  notice  given  was  that  defend- 
ant "Intends  to  and  will  move  this  court 
to  set  aside  the  decision  and  judgment 
heretofore  rendered,  entered,  and  made 
in  said  cause  upon  the  following  grounds, 
to-wlt."  Then  follow  three  of  the  grounds 
set  oat  in  section  657  of  the  Code  of  Civil 
Procedure,  to-wlt:  Insufficiency  of  the 
evidence  to  justify  the  dndings  and  decis- 
ion herein,  and  that  they  were  against 
law ;  errors  In  law,  and  newly  discovered 
evidence.  It  also  states  that  the  motion 
will  be  made  upon  a  statement  of  the 
case,  bill  of  exceptions  and  affidavits,  ns 
defendant  may  be  advised.  A  motion  for 
a  new  trial  Is  a  special  proceeding  within 
the  case,  and  I  agree  with  respondent 
that  the  court  has  no  jurisdictio!!  to  en- 
tertain the  motion,  unless  the  notice  of  In- 
tention Is  given  substantially  as  pre- 
scribed. The  objection  to  this  notice  Is 
that  it  does  not  formally  give  notice  that 
a  new  trial  will  be  asked  for.  But  If  It 
does  distinctly  and  unmintaknbly  give 
that  Infurmation  it  must  be  held  sufil- 
cient,  and  I  think  It  does.  Notice  Is  given 
that  defendant  will  move  to  set  aside  the 
decision.  I  do  not  think  of  any  case  in 
which  such  motion  is  mentioned  in  tbe 


practice  act  except  for  tbe  purpose  of  a 
new  trial.  There  might  be  a  motion  to 
vacate  a  judgment  upon  various  grounds, 
bat  could  any  attorney  Imagine  such  a 
motion,  based  upon  the  ground  of  Insuffi- 
ciency of  the  evidence,  or  errors  at  law  oc- 
curring at  the  trial,  or  for  newly-discov- 
ered evidence,  and  made  upon  a  statement 
of  the  case,  unless  It  were  a  motion  for  a 
new  trial  under  the  statute  authorising 
and  requlringthesethings?  Andrespond- 
ents'  attorneys  were  not  misled,  since 
they  stipulated  giving  further  time  to  de- 
fendant "within  which  to  prepare  and 
serve  its  statement  on  motion  for  a  new 
trial. "  The  objection  cannot  be  sustained. 

In  their  second  cause  o(  action  plaintiffs 
claim,  not  only  general  damages  fur  the 
breach  of  the  contract,  /.  e.,  the  profits 
they  would  have  made  by  performance, 
bat  certain  special  damages  which  they 
aver  they  have  suffered  In  consequence 
of  the  breach.  These  are:  (1)  For  iron 
base>plate8  delivered,  $981.50;  (2)  for  ex- 
pense in  making  patterns,  flasks,  and 
other  iron-work,  to  enable  them  to  per- 
form their  contract,  $1,5(K);  and  (3)  for 
money  paid  one  Isaacs,  who  had  neen  em- 
ployed to  make  certain  wrought-lron 
girders,  and  had  commenced  their  manu- 
facture, as  damages,  f1,.50O. 

As  to  the  first  item  tnere  Is  no  contro- 
versy. The  expense  incurred  for  patterns, 
flasks,  and  other  Iron -work,  was  funnd  by 
the  court  to  be  certain  patterns,  flasks, 
and  an  oven,  which  were  necessary  to  en- 
able plaintiffs  to  perform  their  contract; 
that  they  cost  91  >600;  and  are  worth  to 
the  plaintiffs  not  to  exceed  $150,  damage 
of  plaintiffs  of  $1,450.  It  is  objected  that 
the  finding  does  not  correspond  with  the 
pleadings;  the  oven  is  not  mentioned  in 
tbe  complaint.  The  phrase,  "other  Iron- 
work," is  undoubtedly  too  general  and 
Indefinite,  but  it  cannot  be  said  that  it 
would  not  include  the  oven.  In  the  con- 
nection In  which  this  phrase  is  used.  It 
does  not  Imply  that  the  other  Iron-work 
referred  to  must  necessarily  be  composed 
of  iron.  The  patterns  are  not  of  Iron, 
nor  are  the  tiasks,  which  are  the  wooden 
frames  In  which  tbe  moulds  are  made.  If 
that  be  the  sense,  there  would  be  nothing 
to  justify  the  use  of  the  word  "other." 
The  evidence  as  to  the  cost  of  the  ovpn 
came  in  without  objection.  Had  an  ob- 
jection been  interposed,  there  probably 
would  have  been  an  amendment.  It  does 
not  seem  fair  to  allow  the  objection,  when 
interposed  now  for  the  first  time.  Appel- 
lant, however,  contends  that  In  no  case 
can  plaintiffs  recover  for  expenditures 
made  in  preparing  to  do  their  work.  It 
contends  that  't  is  a  breach  of  a  buyer's 
agreement  to  accept  and  pay  for  personal 
property;  that  the  detriment  upon  the 
breach  of  such  contract  Is  prescribed  by 
section  3311,  Civil  Code,  and  Is  tbe  excess 
of  the  amount  due  from  the  buyer  over 
the  value  to  the  seller,  with  the  expense 
of  carrying  to  market.  But  this  is  unnec> 
essary  liberality  on  tlie  part  of  theilefend- 
ant.  This  rule  would  give  plaintiffs  $40.- 
(KK),  less  the  value  of  the  material  as  scrap- 
iron  at  Los  Angeles.  If  this  rule  be  sup- 
plemented by  section  835S,  Id.,  we  have 
just  the  rule  adopted  by  the  court.    Bat 
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the  case  Is  not  that  of  a  seller  of  personal 
property,  either  on  hand  or  to  be  mano- 
factureti.  Upon  receiving  notice  that  de- 
fendant ^ould  not  proceed  with  the  con- 
tract, plaintiffs  stopped  the  manufacture 
of  the  articles  coatracted  for.  They  have 
not  the  material  on  hand  therefor,  and 
their  detriment  is  not  estimated  under 
section  3311,  Id.  Plaintiffs  do  not  gain 
more  than  they  would  had  the  contract 
been  fully  performed.  In  such  case  they 
would  have  received  the  cost  of  produc- 
tion and  profits.  They  have  received 
such  costs  as  they  have  actually  incurred 
and  the  profits  they  would  have  made. 

The  item  of  f  1,500  paid  Isaacs  Is  objected 
to  because  it  was  paid  after  suit  brought, 
and  because  defendant  bad  no  contract 
with  Isaacs,  and  was  not  consulted  as  to 
the  settlement.  The  testimony  showed 
that  Isaacs  had  commenced  tbemauutact- 
ure  of  the  wrongbt-lron  girders  called  for 
in  the  contract,  and,  when  defendant  de- 
clined to  go  on  with  the  work,  wns  noti- 
fied by  plaintiffs  to  stop  work.  He  did 
so,  but  demanded  compenBatlon  for  work 
done.  This  was  arranged  at  f  1,500,  but 
was  paid  after  salt  brought.  The  evi- 
dence shows  that  ttie  compromise  was  a 
reasonable  one,  and  that,  had  Isaacs  in- 
sisted upon  going  on  with  the  work, 
defendant  would  have  been  chargeable 
with  some  flO,000  worth  of  material, 
which,  as  it  tnrned  out,  It  did  not  want. 
The  settlement  was  advantageous  to  de- 
fendant. The  greatest  difficulty  In  mas- 
tering tbe  facts  of  this  case  here  comes 
from  the  assumption  of  the  parties  and 
the  court  below  that  by  the  contract  a 
Talne  was  placed  upon  specific  portions 
of  the  materials  contracted  for.  The  con- 
tract Is  for  a  lump  sum,  and  if  there  was 
any  mode  by  which  it  could  be  a^ner- 
tained  what  the  contract  price  of  the 
base-plates  was,  or  of  the  w  rough  t-iron 
or  steel,  or  the  cast-iron,  or  what  profits 
plaintiffs  wonld  have  made  upon  any  spe- 
cific portion  of  the  work,  thii  basis  is  stu- 
dloasly  kept  out  of  the  record.  The  com- 
plaint does  not  state  the  value  of  the 
base-plates  furnished,  or  the  cost  of  pro- 
duction, but  states  that  f  081.50  Is  the  con- 
tract price.  Apparently  there  was  no 
contract  price  for  them.  In  the  evidence 
It  appears  that  this  price  Included  a  profit 
of  ?270.  Their  cost,  therefore,  was  f  981.50, 
less  $270.  The  same  assumption  that  the 
profits  were  capable  of  being  apportioned 
Is  carried  into  the  computations  showing 
tbe  cost  of  performance  and  the  profits. 
The  allegation  13  only  as  to  the  cost  of 
periorming  that  part  of  the  contract 
which  they  were  precluded  from  perform- 
ing, and  tbe  profits  which  they  would 
have  made  upon  full  performance  of  that 
part  of  the  contract  which  they  were  pre- 
vented from  performing.  Apparently 
there  was  not,  and  could  not  have  been, 
any  possible  mode  of  ascertaining  tbe 
profits  so  as  to  determine  what  profits 
they  would  have  made  upon  such  perform- 
ance. But  tbe  evidence  does  show  what 
would  probably  have  been  their  profits 
upon  full  performance  of  the  whole  con- 
tract, and  the  amount  recovered  seems 
less  than  they  would  have  been  entitled 
to.    The  contract  and  its  breach  are  suffl- 


clen  tly  alleged.  Tbe  trouble,  U  any,  arises 
from  adopting  a  wrong  construction  ot 
the  contract  in  setting  out  In  detail  the 
source  of  their  damages,  but,  as  no  objec- 
tion is  urged  here  upon  this  ground,  tbe 
parties  may  have  had  some  means,  with 
which  we  are  not  furnished,  of  nnderi 
standing  the  process.  I  think  the  Judg- 
ment and  order  should  be  afilrmed. 

We  concur :    Belcher,  C.  ;  Vanclibf,  C. 

Per  CnniAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  affirmed. 

«►  Cai.  m 

Clark  v.  Gunn.    (No.  14,299.) 

(Supreme  Cvwrt  of  California.  Aug.  10, 1891.) 
Summons— NOTiCB  or  Belief. 
Code  Civil  Proc.  Cal.  %  407,  provides  that 
the  summons  must  be  directed  to  defendant, 
and  must  contain  a  notice  that,  unless  defendant 
appears  and  answers,  plaintiff  will  apply  to  the 
court  for  tbe  relief  demanded  in  the  complaint. 
Held  that,  whei:e  a  copy  of  the  complaint  was 
served  with  the  summons,  a  notice,  "Yon  are 
notified  that  if  you  fail  to  appear  and  answer 
plaintiff  will  take  judgment  against  you  for  the 
relief  demanded  in  his  complaint, "  is  sufficient, 
though  it  does  not  state  that  plaintiff  will  apply 
to  the  court  for  tbe  relief  demanded. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  San  Diego 
county. 

Action  by  B.  G.  Clark  against  Eliza  M. 
Palmer,  Douglas  Gunn,  and  C.  E.  John- 
son, to  foreclose  a  mortgage.  Judgment 
for  plaintiff.  Defendant  Gunn  appeals. 
Afilrmed. 

Works,  Gibsoo  &  Titas,  tor  appellant. 
CoUier  &  HaJnes,  for  respondent. 

Vancuef,  C.  This  action  watt  brought 
In  tbe  county  of  San  Diego  by  Clark 
against  Eliza  M.  Palmer,  Douglas  Gunn, 
and  C.  E.  Johnson,  to  foreclose  a  mort- 
gage executed  by  Eliza  M.  Palmer  to  secure 
the  payment  of  her  promissory  note  to 
the  plaiutitr  for  the  snm  of  f5,000  and 
interest.  The  ground  upon  which  Gunn 
and  Johnson  were  made  parties  defend- 
ant is  expressed  In  the  complaint,  as  fol- 
lows: "That  Douglas  Gunn  and  Charles 
Edward  Johnson  have,  or  claim  to  have, 
some  Interest  in  or  claim  upon  said  prem- 
ises, as  mortgagees  or  otherwise,  which 
claims  or  Interest  were  ac(]utred  by  them 
subsequent  to  the  mortgage  of  plaintiff." 
No  relief  is  asked  affecting  Gunn  and  John- 
son, except  that  plaintiff's  mortgage  be 
first  satisfied  from  tbe  proceeds  of  a  sale 
of  the  mortgaged  property.  The  sum- 
mons, with  a  copy  of  the  complaint,  was 
served  on  Gunn  in  said  county.  The  sum- 
mons contained  the  following  notice: 
"And  you  are  hereby  notified  that,  if  you 
fall  to  appear  and  answer  the  said  com- 
plaint as  above  recjuf  red.  said  plaintiff  will 
take  judgment  aguintit  yon  for  the  relief 
demanded  in  his  complaint."  The  sum- 
mons also  contained  a  specific  statement 
ot  the  nature  ot  the  action,  and  of  Qunn's 
interest  in  it  as  subsequent  mortgagee. 
The  defendant  Gunn  failing  to  appear 
within  the  time  required  by  law,  bis  de- 
fault was  regularly  entered,  and  thereup- 
on a  decree  of  foreclosure.  In  the  usual 
form,  was  rendei*ed  by  the  court  on  tlie 
31st  day  of  December,  1889.  On  tbe^d 
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day  of  December,  1890,  tbe  defendant 
Gunn  filed  bis  notice  of  tbls  appeal  Irom 
the  jndgnient  of  foreclosure.  Tbe  only 
point  made  by  tbe  appellant  Is  that  tbe 
notice  In  tbe  sammons  does  not  comply 
wltb  subdivision  6  of  section  407  of  the 
Code  of  Civil  Procedure,  which,  in  a  case 
of  this  kind,  requires  a  notice  that  "tbe 
plaintiff  win  apply  to  tbe  court  for  tbe 
relief  demanded  in  tbe  complaint. "  Tbe 
Code  of  Civil  Procedure  (section  4)  enacts 
tbaflts  provisions,  and  ail  proceedings 
nnder  it,  are  to  be  liberally  construed, 
with  a  view  to  effect  its  objects  and  to 
promote  justice;"  and  tbe  courts  have 
emphatically  sanctioned  the  application 
of  this  rule  of  construction  to  section  405 
of  tbe  Code  of  Civil  Procedure,  and  to  a 
similar  section  in  tbe  Code  of  New  York. 
Bewick  V.  Muir,  83  Cal.  308,  23  Pac.  Rep. 
389;  King  V.  Blood,  41  Cal.  315;  McCounv. 
Railroad  Co.,  50  N.  X.  176.  So  construed, 
I  tbiuk  the  notice  that  plalotiff  would 
"take  judgment  •  •  •  for  the  relief 
demanded  in  his  complaint"  was,  in  sub- 
stance, a  notice  that  he  would  "  apply  to 
tbe  court"  tor  that  relief.  That  being  the 
only  lawful  mode  by  which  be  could  take 
It,  (Code  Civil  Proc.  §  585,)  the  notice,  as 
expressed,  implies  that  he  intended  to 
take  it  in  that  mode,  and  not  in  any  un- 
lawful manner.  As  tbe  record  shows  that 
tbe  plaintiff  did  apply  to  the  court  for 
bis  relief,  that  the  court  did  grant  such 
relief  as  was  given,  and  that  the  relief  giv- 
en did  not  differ  from  or  exceed  that  de- 
manded In  the  complaint,  it  seems  Incon- 
ceivable that  the  defendant  could  have 
been  misled  or  injured  by  the  variance 
of  the  summons  from  the  form  of  words 
prescribed  by  tbe  Code.  1  think  the  judg- 
ment should  be  affirmed. 

Weconcor:  Fitzgerald, C;  BRixnER.C. 

Pbr  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 

(90  Cal.  289)  

Hicks  ▼.  Thomas.    (No.  13,761.) 
(Supreme  Court  of  California.    Aug.  16, 1891.) 
On  rehearing.    For  former  report,  see 
27  Pac.  Rep.  208. 

Per  Coriam.  The  petition  for  rehearing 
in  this  cause  is  denied,  but  the  judgment 
heretofore  rendered  is  modified  so  as  to 
read  as  follows  :  The  orderdenying  a  new 
trial  is  afHrmed,  and  tbe  cause  is  remand- 
ed, with  directions  to  tbe  superior  court 
to  modify  its  judgment,  so  as  to  require 
the  plaintiff  to  repay  to  the  defendant  the 
amount  of  money  received  by  her,  with 
legal  interest  to  tbe  date  of  tender,  and 
the  judgment  as  so  modified  is  affirmed, 
tbe  appellant  to  pay  costs  of  appeal. 

(a  Nev.  184)  — — 

HoBTON  r.  Nkw  Pass  Gold  &  Silteb  Min. 

Co.  eta/.    (No.  1,340.  )i 

(Supreme  Court  of  Nevada.    Aug.  11, 1891.) 

Pabtnsrshif  —  'What  Constitutbs  —  Opbniko 
Juoauasr — AmnAYir  o*  Hebitb — Attobnit'b 

1.  Where  a  mining  corporation  makes  a  writ- 
ten agreement  with  a  natural  person,  whereby 

'Fgr  rehearing,  aee  27  Pac.  Rep.  1018. 


he  la  to  own  an  undivided  one  half  of  its  mining 
property  upon  expending  thereon  110,000  in  de- 
veloping it,  and  the  company  is  in  a  certain  con- 
tingency  to  share  some  of  the  profits  from  work- 
ing the  mine,  and  does  not  hold  Itself  out  as  a 
partner,  but  expressly  contracts  against  partner- 
ship, and  such  contract  is  filed  in  the  proper 
county,  the  agreement  does  not  create  a  partner- 
ship. 

3.  In  a  prooeedlng  to  set  aside  a  default  judg- 
ment, an  affidavit  of  merits,  made  by  the  attor- 
ney of  a  mining  corporation,  is  sufHcient,  when 
it  shovrs  that  he  Is  familiar  with  all  tlie  facts  of 
the  case. 

8.  Where,  on  a  motion  to  open  a  defenlt 
Judgment  against  a  mining  corporation,  the  affl- 
davit  shows  that,  after  action  brought  against 
the  oompany,  it  employed  an  attorney,  and  plaoed 
the  matter  in  his  hands,  and  that  he  interposed 
a  demurrer,  and  when  this  was  overruled  he  ob- 
tained time  to  answer;  that  at  the  same  time  he 
was  ^iven  15  days  to  answer  in  another  case 
pending  lietwnen  the  same  parties;  that  be  com- 
menced to  draw  his  answer  at  once,  and  was  en- 
gaged nntil  be  left  the  city  to  attend  trial  at  an- 
other court:  that  he  was  engaged  there  until 
after  default  was  entered,  and  supposed  that  be 
had  15  days  to  answer  this  case,— it  is  clearly 
shown  that  the  company  and  its  attorney  both 
Intended  to  contest  the  case,  and  the  motion 
should  have  been  granted,  when  it  was  affirm- 
atively shown  that  It  would  not  result  in  defer- 
ring the  trial. 
UORFHT,  J.,  dissenting. 

Appeal  from  district  court.  Lander  coun- 
ty;  A.  L.  FiTZQEKALD,  Judge. 

Action  by  R.  L.  Horton  against  the 
New  Pass  Gold  &  Silver  Mining  Company 
et  al.  Judgment  for  plaintiff  by  default. 
Order  denying  motion  to  open  default. 
Defendant  company  appeals.    Reversed. 

D.  S.  Truman,  for  appellant.  Hearj 
M&yenbaum,  for  respondent. 

BiaELOw,  J.  This  is  an  action  brought 
to  recover  judgment  for  $5,223.37,  alleged 
to  be  due  the  plaintiff  for  goods  sold  and 
delivered,  for  labor  performed,  and  upon 
other  contracts  with  the  defendants.  On 
April  10, 1890,  a  demurrer  previously  inter- 
posed by  the  corporation  defendant  waa 
overruled,  and  it  was  given  15  days  in 
which  to  answer.  No  answer  being  filed, 
and  the  other  defendants  having  also 
failed  to  answer,  default  and  judgment 
were  entered  against  all  of  them  on  May 
2, 1890.  On  May  21,  1890,  the  corporation, 
through  its  attorney,  served  notice  of  a 
motion,  supported  by  affidavit,  to  set 
this  default  and  judgment  aside,  so  far  as 
It  affected  the  company,  upon  the  ground, 
as  therein  stated,  "of  surprise,  inadvert- 
ence, mistake,  and  excusable  neglect  to 
file  answer  herein,  and  on  the  ground 
that  default  was  taken  before  the  time  for 
answering  had  expired. "  There  is  noth- 
ing in  the  last  ground  stated,  and  It  wilt 
be  unnecessary  to  consider  it  further.  Ou 
October  Otb  thernotion  was  overruled,  and 
from  this  order  the  company  appeals. 

1.  From  the  affidavit  upon  which  the 
motion  was  based  and  the  accompanying 
exhibits,  one  of  which  is  its  proposed  an- 
swer, it  appears,  prima  facie,  that  this  da- 
fendant  has  a  good  and  sufflclent  defense 
to  the  action  upon  the  merits.  It  is 
shown  that  tbe  company,  being  the  owner 
of  certain  mining  property,  entered  Into 
a  contract  with  the  other  defendants,  by 
which  it  was  agreed  that,  upon  their  ex- 
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pending  fIft.OOO  In  dereloping  and  improV' 
Ing  the  property,  they  were  to  receive  a 
conveyance  of  an  nndlvided  one-balf 
thereof;  bat  it  was  espressly  stipulated 
that  the  company  should  not  become  re- 
apoDBlble  for  any  debts  Incurred  by  them 
in  malcinfc  snch  improvements,  nor 
should  liny  partnership  becreated  between 
them.  This  aicrepmeiit  was  placed  on  rec- 
ord in  the  recorder's  office  of  the  proper 
county,  and  the  indebtedness  npon  which 
the  action  was  brought  appears  tu  have 
been  incurred  while  the  property  was  be- 
ing worked  under  this  arrangement. 

It  is  contended  by  the  plaintiff  that,  as 
the  defendant  was  in  a  certain  contingen- 
cy to  share  some  of  the  profits  derived 
from  the  working  of  the  mining  property. 
It  therefore  became  a  partner  with  the 
other  defendants  in  snch  working,  not- 
withstanding the  stipulation  to  the  con- 
trary, and  consequently  liable  for  the 
debts  incurred  therein.  Waiving  the  ques- 
tion of  whether  a  corporation  can  form  a 
partnership  with  an  individual,  it  has 
been  the  recognized  rule  of  law  in  nearly 
all  courts,  since  the  decision  in  1860  of  the 
case  of  Cox  v.  Hickman,  8  H.  L.  Cas.  268, 
that  mere  participation  in  the  profits  of 
a  business  does  not  create  a  partnership. 
The  company  had  not  held  itself  out  as  a 
partner,  nor  bad  it,  by  contract  or  inten- 
tion, formed  a  relation  with  the  other  de- 
fendants in  which  the  elements  of  a  part- 
nership are  to  be  found.  It  was  therefore 
not  liable  as  a  partner.  Beecher  v.  Bnsb, 
46  Mich.  188,  7  N.  W.  Rep.  786;  Heckert 
V.  Fegely,  6  Watts  &  S.  130;  Clifton  v. 
Howard,  89  Mo.  192,  1  S.  W. Rep. 26.  Thus 
it  would  seem  that  a  heavy  judgment  has 
been  obtained  against  the  company  upon 
claims  for  which  it  Is  in  no  wise  responsi. 
ble.  The  affidavit  of  merits  Is  sufficient, 
although  made  only  by  the  attorney. 
State  v.  Mining  Co.,  13  Nev.  194;  Jean  v. 
BennOBsy,  74  Iowa,  348,  37  N.  W.  Rep.  771. 
The  defendant  being  a  corporation,  it 
was  necessarily  made  by  some  agent,  and, 
as  the  attorney  swears  he  Is  familiar  with 
all  the  facts  of  the  case,  both  of  plaintiff's 
claim  and  the  defendant's  defense,  no  rea- 
son Is  perceived  why  he  could  not  make  it 
as  well  as  another. 

2.  Having  prima  facte  a  good  defense  to 
the  action,  the  next  Inquiry  is  whether 
the  company  has  been  guilty  of  snch  neg- 
ligence in  making  its  answer  that  it  has 
been  Jnstly  refnsed  the  opportunity  of  de- 
fending itself.  While  opening  a  defaalt  is 
said  to  be  much  In  the  discretion  of  the 
lower  court,  the  cases  show  that  this 
means  a  legal  discretion,  which  has  been 
unhesitatingly  supervised  by  appellate 
tribunals  wherever  it  appears  to  have 
been  so  exercised  as  to  resnit  in  injustice. 
In  this  regard  It  Is  said  inBalley  v.  Taaffe, 
29  Cal.  426:  "The  discretion  intended, 
however,  is  not  a  capricious  or  arbitrary 
discretion,  bat  an  Impartial  discretion, 
guided  and  controlled  in  its  exercise  by 
fixed  legal  principles.  It  Is  not  a  mental 
discretion,  to  be  exercised  exgraWa,  but 
n  legal  discretion,  to  be  exercised  in  con- 
formity with  the  spirit  of  the  law,  and 
in  a  manner  to  subserve,  and  not  to  im- 
pede or  defeat,  the  ends  of  substantial  jus- 
tice.   In  a  plain  case  this  discretion  has 


no  oflSce  to  perform,  and  its  exercise  is  lim- 
ited to  doubtful  cases,  wherean  impartial 
mind  hesitates.  If  it  be  doubted  whether 
the  excuse  offered  is  sufhcient  or  not,  or 
whether  the  defense  set  up  is  with  or  witb- 
oat  merit  in  foro  legia,  when  examined 
under  these  rules  of  law  by  which  Judges 
are  guided  to  a  conclusion,  the  judgment 
of  the  court  below  will  not  be  disturbed. 
II,  on  the  contrary,  we  are  satisfied  be- 
yond a  reasonable  doubt  that  the  court 
below  has  come  to  an  erroneous  conclu- 
sion, the  party  complaining  of  the  error 
is  as  much  entitled  tu  a  reversal  in  a  case 
like  the  present  as  in  any  other."  It  is 
dlfficnlt  to  lay  down  any  general  rule  for 
determining  when  a  default  should  be 
opened.  As  said  in  State  v.  Mining  Co.,  13 
Nuv.  202,  each  case  must  necessarily  lie 
determined  upon  its  own  peculiar  facts. 
It  is  safe,  however,  to  say  that  courts 
should  be  liberal  in  snch  matters,  where 
a  meritorious  defense  Is  shown  to  the 
whole  or  a  substantial  part  of  an  action, 
and  it  is  apparent  that  the  failure  to  an- 
swer Is  the  result  of  a  mistake  or  of  neg- 
ligence which  Is  not  so  gross  as  to  be  inex- 
cusable, or  to  indicate  trifling  with  the 
court;  to  the  end  that  cases  may  be  de- 
termined upon  their  merits,  and  not  upon 
some  inadvertence,  or  slip  or  aberration, 
of  the  opposing  party  or  counsel.  Such 
terms  can  always  be  imposed  as  will 
compensate  the  plaintiff  for  any  loss  oc- 
casioned him  by  the  delay,  and  as  will 
make  it  unprofitable  to  a  defendant  to 
willfully  neglect  to  answer.  Courts  are 
established,  not  only  to  arbitrate  and 
settle  the  legal  controversies  of  men,  but 
also  to  settle  them,  so  far  as  the  Inherent 
Imperfections  of  human  tribunals  will  per- 
mit, upon  a  Just  and  eqnitable  basis. 
This  can  only  be  arrived  at  after  a  fnll 
and  patient  hearing  of  both  sides.  Of 
course  there  must  be  rules  of  procedure 
for  doing  this,  which  must  not  be  trifled 
with.  Ktlll  they  are  but  means  to  an  end, 
and  whenever  they  have  so  operated,  or 
have  been  so  administered,  that  the  ac- 
tion has  been  determined  with  reference 
to  them.  Instead  of  the  great  principles  of 
right  and  justice,  it  cannot  be  denied  that 
therein  the  tribunal  has  failed  to  reach 
the  end  for  which  it  was  created.  Admi1>- 
tedly,  this  may  be  the  necessary  conse- 
quence of  the  operation  of  rules  indispen- 
sable to  the  transaction  of  business,  but 
the  result  is  the  same;  the  form  has 
triumphed  over  the  substance.  All  will 
agree  that,  wherever  this  can  be  avoided 
with  justice  to  the  opposing  party,  it 
should  be  done.  In  this  connection  the 
language  of  Justice  Balowin  in  Roland 
V.  Kreyenbagen  seems  quite  appropriate: 
"The  power  of  the  court  should  be  freely 
and  liberally  exercised,  under  this  and 
other  sections  of  the  act,  to  monld  and 
direct  its  proceedings  so  as  to  dispose  of 
cases  upon  their  substantial  merits,  and 
without  unreasonable  delay,  regarding 
mere  technicalities  as  obstacles  to  be 
avoided,  rather  than  as  principles  to 
which  effect  is  to  be  given  in  derogation 
of  substantial  right.  While  formal  require, 
ments  of  {ileading  and  practice  cannot  be 
dispensed  with  by  the  court,  it  can  usually 
make  such  orders  or  grant  such  ameud- 
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ments  in  the  progress  of  the  cause  as  will 
arold  the  effect  of  petty  exceptions,  and 
dispose  of  the  case  upon  Its  legal  merits. 
It  can  also  usaallj  prevent  unjust  or  unfair 
advantages  or  serious  injury  arising  from 
caBoalties  or  inadvertences.  The  design  of 
the  act  was  to  call  into  requisition  its 
equitable  powers  in  this  respect. "  18  Cal. 
457.  A  finding  that  a  defendant  has  neg- 
ligently failed  to  answer  in  the  proper 
time  does  not  cover  the  case;  the  question 
still  remains,  is  the  negligence  excusable? 
Where  the  circumstances  are  such  as  to 
lead  the  court  to  hesitate  in  answering 
this  query,  the  doubt  should  be  resolved 
in  favor  of  the  application.  Watson  v. 
Bailroad  Co.,  41  Cal.  20.  Two  cases  In 
this  court  are  relied  upon  by  opposing 
counsel,— Howe  v.  Coldren,  4  Nev.  171, 
and  Harper  v.  Mallory,  Id.  447, — the  for- 
mer as  requiring  the  opening  of  the  de- 
fault, and  the  latter  as  justifying  the  re- 
fusal to  do  so.  Each  is  perhaps  a  fair 
sample  of  its  class, — the  one  enforcing  all 
the  strictness  of  the  common-law  system 
of  pleading  and  practice;  and  the  other 
recognizing  the  more  liberal  principles  of 
the  reformed  procedure,  which  has  en- 
deavored to  wipe  away  much  of  the  tech- 
nicality and  foolish  adherence  to  form  of 
the  former.  Harper  v.  Mallory  was  de- 
cided by  a  divided  court,  and  it  seems  difiS- 
cult  to  say  of  It,  as  is  said  in  the  prevall- 
llng  opinion  therein  concerning  the  case  of 
Howe  V.  Coldren:  "In  the  decision  we 
concur."  On  the  other  hand,  tlie  remarks 
in  the  opinion  in  Howe  v.  Coldren,  dicta 
though  they  be,  are,  to  our  comprehen- 
sion, founded  In  both  Justice  and  good 
sense.  The  court  there  says,  (page  175:) 
"Certainly  there  are  strong  reasons  why 
an  appellate  court  should  interfere  in  the 
one  case  and  not  in  the  other.  If  there  is 
a  refusal  to  set  aside  a  default,  a  ruinous 
Judgment  may  be  sustained  against  a 
party  who,  npon  bearing,  might  have  in- 
terposed a  perfectly  good  defense.  By 
sustaining  the  default,  he  would  forever 
be  debarred  the  right  of  a  hearing.  If, 
then,  a  nial  priua  conrt  refuse  to  set  aside 
a  default  when  a  party  shows  with  rea- 
sonable certainty  that  he  has  a  good  de- 
tense,  and  be  has  only  been  guilty  of  care- 
lessness and  inattention  to  his  business, 
but  no  willful  or  fraudulent  delay,  it  would 
be  highly  proper  even  tor  an  appellate 
court  to  come  to  his  relief  if  the  lower 
court  refused  it.  But  when  the  default 
has  been  set  aside  the  case  is  far  different." 
In  the  case  at  bar  it  appears  that,  after 
the  action  was  brought,  the  defendant 
employed  an  attorney  to  defend  it,  and 
placed  the  matter  in  his  hands;  certainly 
this  was  all  the  client  was  called  upon  to 
do.  The  attorney  interposed  a  demurrer 
to  the  complaint,  and,  when  this  was 
overruled,  obtained  time  to  answer.  At 
the  same  time,  in  another  action  pending 
between  the  same  parties,  he  was  given 
V->  days  to  answer  after  the  service  upon 
him  of  a  bill  of  items.  The  showing  is 
that  he  commenced  drawing  the  answers 
at  once,  and  in  this,  and  other  matters, 
was  quite  busily  engaged  until  April  2Gth, 
when  he  left  Austin  for  Belmont,  where 
be  wae  employed  in  the  trial  of  an  action 
before  the  district  court   of  Nye  county. 


and  was  detained  there  longer  then  he  ex- 
pected to  be,  and  until  after  default  was 
entered.  He  claims  to  have  been  under 
the  impression  that  he  also  had  15  days 
to  answer  in  this  case,  after  the  service 
upon  him  of  the  bill  of  items,  but  it  clear- 
ly appears  that  his  failure  to  file  the  an- 
swer in  time  was  not  owing  to  this. 
Taken  altogether,  it  sufficiently  appears 
from  the  affidavit,  while  not  as  explicit  as 
it  might  have  been,  that  the  defendant  in- 
tended, in  good  faith,  to  contest  Its  lia- 
bility in  the  case;  that  the  attorney,  in 
like  good  faith,  intended  to  file  the  an- 
swer in  time,  and  had  it  prepared  for 
this  purpose;  but  he  appears  to  have 
negligently  forgotten  when  the  time  for 
answering  would  expire,  or,  believing  that 
he  would  be  able  to  return  from  Bel- 
mont earlier  than  he  could  reasonably 
hope  to,  he  neglected  to  file  it  before 
leaving  Austin,  but  left  it  in  his  office. 
While  at  Belmont  it  occurred  to  him  that 
the  time  for  answering  might  be  about 
to  expire,  and  he  immediately  made  ar- 
rangements for  having  it  filed,  which  was 
done  on  May  2d,  but  after  the  default  had 
been  entered.  Bearing  in  mind  that  the 
Htatute  provides  for  reilevinga  party  from 
a  default  taken  against  hini  through  his 
negligence  when  the  negligence  is  not  inex- 
cusable, does  it  not  appear  at  once  that  a 
Judgment  for  over  f  5,U00  is  a  rather  heavy 
penalty  to  pay  for  such  carelessness  as  is 
shown  here?  While  it  was  negligence, 
such  as  is  properly  punished  by  the  inflic- 
tion of  terms,  it  does  not  seem  to  be  of 
the  kind  that  should  bo  deemed  inexcus- 
able, and  the  defendant,  consequently, 
denied  any  opportunity  uf  making  a  de- 
fense. It  was  the  severest  penalty  that 
could  be  invoked  for  the  grossest  miscon- 
duct, and  in  imposing  it  in  this  case  we 
are  of  the  opinion  that  the  court  erred  in 
the  exercise  of  Its  discretion  to  such  an  ex- 
tent as  to  require  a  judgment  of  reversal. 
As  presented,  the  denials  of  the  answer  are 
Insufficient,  but  are,  of  course,  subject  to 
amendment, 

8.  An  application  to  open  a  defaultshonid 
be  made  Immediately.  There  was  appar- 
entl.v  an  unnecessary  delay  in  making  the 
motion  in  this  case,  and,  had  it  resulted 
in  deferring  the  trial  of  the  action  had  the 
motion  been  granted.  It  mlglit  have  justi- 
fied the  ruling  of  the  court ;  but  it  is 
affirmatively  shown  that  it  did  not,  as 
court  was  not  in  session  during  the  time. 
The  order  and  judgment  appealed  from 
are  reversed,  and  cause  remanded. 

Mpbfht,  J.,  (dlssentiag.)  While  the  otef 
priua  court  might,  under  the  circum- 
stances of  this  case,  have  set  aside  the  de- 
fault, and  permitted  the  defendant  to  an- 
swer, yet  I  cannot  say  there  has  been  such 
abuse  of  that  discretion  with  which  the 
court  is  clothed  a»  would  justify  a  Judg- 
ment of  reversal.  The  granting  or  refusal 
of  a  motion  to  set  aside  defaults  has  al- 
ways been  held  to  be  a  matter  within  the 
sound  legal  discretion  of  the  lower  court, 
and,  unless  there  has  been  an  abuse  of  that 
discretion,  it  has  not  been  the  practice  in 
this  court  to  reverse  such  decisions.  Howe 
v.  Coldren,  4  Nev.  172;  Harper  v.  Mallory, 
Id.  449;  State  v.  Mining  Co.,  13  Nev.  IM; 
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EwlnK  7.  Jennings,  15  Nev.  381 ;  Gamer  v. 
Erlanger,  86  Cat.  60,  24  Pac.  Rep.  805:  Un- 
derwood T.  Underwood,  87  Cal.  5^.  25 
Pac.  Kep.  1065.  The  complaint  was  filed 
March  1,  1S90.  On  the  5th  day  of  March, 
181M>,  sum luons  was  served  on  the  defend- 
ant. On  the  14tb  day  of  April,  1890,  a  de- 
murrer was  flled,  and  on  the  16th  day  of 
April,  1800,  the  question  as  to  the  uuffl- 
ciency  of  the  complaint  was  argued  and 
submitted  to  the  court  for  its  decision,  the 
demurrer  was  overruled,  and  the  defend- 
ant given  15  days  in  which  to  file  Its  an- 
swer. On  the  2d  day  of  May,  1880,  the  de- 
fendant not  having  filed  Its  annwer,  the 
plaintiff  by  his  attorney  had  the  default  of 
the  defendant  entered  hy  the  clerk  and 
Indgment  rendered  thereon.  On  the  2l8t 
day  of  May,  1890,  the  attorney  tor  the  de- 
fendant filed  and  served  a  notice  on  the 
plaintiff,  setting  forth  "that  be  would  on 
the  25th  day  of  June,  1890.  move  the  court 
to  set  aside  the  Judgment  entered  by  de- 
fault, on  the  ground  of  surprise,  inadvert- 
ence, mistalce,  and  excusable  neglect  to  file 
answer  herein,  and  on  the  ground  that 
the  default  was  taken  before  the  time  for 
answering  had  expired.  On  the  Otfa  day  ut 
October,  1890,  the  motion  to  open  up  the 
default  was  argued  and  submitted  on  the 
affidavit  of  the  attorney  for  the  defendant, 
wherein  he  alleges  that  the  minutes  of  the 
court  were  not  lacontormlty  with  the  order 
as  made  by  the  judge  thereof,  and  that  he 
was  called  away  to  Belmont,  Nye  county, 
where  he  was  detained  lu  attendance  on 
court  longer  than  he  expected  to  be,  and 
did  not  return  to  Austin  until  after  the 
default  of  the  defendaant  had  been  en- 
tered." After  argument,  the  court  denied 
the  motion.  There  is  no  merit  whatever 
in  the  Hrst  point  raised  by  the  affidavit, 
as  to  the  second  ground,  the  absence  of 
the  attorney.  It  appears  from  the  affi- 
davit that  he  left  Austin  on  the  26th  day 
of  April,  1890,  to  go  to  Belmont  tor  the 
purpose  of  attending  court  at  tliat  place; 
"that  he  had  prepared  the  answer  in  this 
case,  and  left  it  in  his  office. "  There  is 
no  reason  given  why  he  did  not  file  the 
answer  before  leaving  for  Belmont. 

If  the  judgment  in  this  case  is  set  aside, 
it  will  be  on  the  sole  ground  of  the  neglect, 
carelessness,  or  mistake  of  the  attorney, 
and  courts  have  steadily  refused  to  vacate 
judgments  under  such  circanistunces.  lu 
the  case  of  Smith  v.  Tunsteud,  56  Cal.  177, 
the  supreme  court  said:  "An  examina- 
tion of  the  affidavits  impresses  us  with 
the  conviction  that  the  plaintiffs  were  U(>t 
negligent.  But  their  attorneys  were,  and 
parties  in  this  state  have  in  such  cases  as 
this  been  held  not  entitled  to  relief  on  ac- 
count of  the  negligence  of  their  attorneys." 
Section  68  of  our  practice  act  is  copied 
from  the  California  statute.  In  the  case 
of  People  V.  Rains,  2a  Cal.  128,  the  attor- 
ney tor  the  defendants  bad  prepared  a  de- 
murrer to  file  to  the  amended  complaint, 
but  failed  to  file  it  In  time,  in  consequence 
ot  a  mistake  on  their  part  as  to  the  day 
on  which  the  time  for  filing  would  expire. 
They,  by  a  miscalculation  of  time,  sup- 
posed that  the  time  would  not  expire  un- 
til the  day  after  It  did,  default  was  taken, 
and  the  court  refused  on  application  to 
set  it  aside.   The  rule  as  above  announced 


is  supported  by  the  following  cases:  Ekel 
V.  Swift.  47  Cal.  619;  Elliott  v.  Shaw,  18 
Cal.  377;  Halght  v.  Green,  19  Cal.  117;  Mul 
bolland  v.  Heyneman,  Id.  605;  Bnbcock  v. 
Brown,  25  Vt.  552;  Davison  v.  Heffron,  31 
Vt.  088:  Kerby  v.  Chadwell,  10  Mo.  39.3; 
Bosbyshell  y. Summers, 40 Mo.  172;  Gehi'ke 
V.  Jod,  59  Mo.  522;  Matthis  v.  Town  of 
Cameron,  62  Mo.  504;  Foster  v.  Jones,  1 
McCord,  116;  Burke  v.Stokely.65  N.C.569; 
Phillips  V.  Collier,  (Ga.)  13  S.  E.  Rep.  260; 
Merritt  v.  Putnam,  7  Minn.  493,  (Gil.  899;) 
Tarrant  Co.  v.  Lively,  25  Tex.  Supp.  399; 
Smith  V.  Watson,  28  Iowa,  218;  Jones  v. 
Leech,  46  Iowa,  186;  Spaulding  v.  Thomp- 
son, 12  Ind.  477;  Phelps  v.  Osgood,  34 
Ind.  1.50;  Brumbaugh  v.  Stockman,  83 
Ind.  T<SSi  Kreite  v.  Kreite,  93  Ind.  583; 
Hoag  7.  Society,  (Ind.  App.)  27  N.  E. 
Rep.  438;  Parker  v.  Bank,  Id.  650;  Welch 
V.  Chailen.ai  Kan.  696,3  Pac.  Rep.  314; 
Green  v.  Bulkley,  23  Kan.  130;  Kyle  v. 
Chase,  14  Neb.  531,  16  N.  W.  Rep.  821; 
White  V.Ryan,  31  Ala.  400;  Hollo  way  v. 
Hollo  way,  (Mo.)  11  S.  W.  Rep.  233; 
Fowler  v.  Colyer,  2  E.  D.  Smith.  l:K;  Mul- 
hern  v.  Hyde,  3  E.  D.  Smith.  177;  Burger 
V.  Baker,  4  Abb.  Pr.  12;  Thlelmann  v. 
Burg,  73  111.  293 ;  Shroer  v.  "Wessell,  89  111, 
114;  Gray  v.  Sabln,  87  Cal.  211,  25  Pac. 
Rep.  422;  O'Connor  v.  Ellmaker,  83  Cal. 
452.  23  Pac.  Rep.  531.  The  reason  for  t!ie 
strict  enforcement  of  this  rule  Is  that  the 
law  regards  the  neglect  ot  the  attorney  as 
the  client's  own  neglect,  and  will  givx  no 
relief  from  the  consequences  thereof.  As 
said  In  the  case  ot  Foster  v.  Jones,  supra: 
"It  is  difficult  to  foresee  all  the  conse- 
quences which  might  result  from  permit- 
ting a  party,  after  judgment  and  execu- 
tion ,  to  set  aside  the  proceedings  against 
bim  on  the  ground  of  negligence  or  Igno- 
rance of  his  attorney.  It  would  very 
much  tend  to  destroy  all  the  rules  ot 
pleadings,  and  produce  endless  litigation. " 
In  my  opinion,  the  judgment  of  the  district 
court  ought  to  be  affirmed. 


Hbanky  et  a/.T.  BuTTB  &  Montana  Com- 

MGKC1AL  Co. 

{Supreme  Court  of  Montana.  July  20, 1891.) 
En-joimxo  Trespass— Remedy  at  Law. 
An  Injanction  nrill  not  issue  to  restrain  ii 
trespasser  from  removing  trees  from  a  limestone 
mining  claim,  upon  the  owner's  averments  that 
he  intends  to  work  it,  and  that  the  trees  are  nec- 
essary for  fuel,  and  that  fuel  is  very  scarce  and 
ditUcult  to  obtain  by  reason  of  remoteness  from 
a  railroad,  when  the  trespasser  is  solvent,  and 
able  to  respond  in  damages:  since  sucn  removal 
will  not  destroy  or  materially  alter  the  character 
of  the  premises,  but  will  only  increase  the  cost 
of  fuel. 

Appeal  from  district  court,  Cascade 
county;  Charles  H.  Benton,  Judge. 

Action  by  John  Heancy  and  another 
against  the  Butte  &  Montana  Commercial 
Company  for  damages  and  an  injunction. 
A  preliminary  injunction  was  granted. 
Defendant  appeals.    Reversed. 

The  action  is  for  damages  and  injunc- 
tion. The  wrong  compliiined  of  is  that 
defendant  entered  upon  the  land  of  plain- 
tiffs, trewpasscd  upon  the  same,  and  cut 
down  the  trees  upon  the  land.  An  Injunc 
tion  was  Issued  upon  the  complaint.  That 
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pleading  sets  forth  the  folio  vlng  facts  ma- 
terial to  this  inquiry  :  The  plaintiffs  are 
the  owneru,  and  at  the  time  of  the  com- 
mission of  the  alleged  wrongs  were  In  the 
possession,  of  a  limestone  mining  claim, 
describing  the  same.  The  claim  was  dis- 
covered and  located  December  18,  1890. 
That  It  is  chiefly  valuable  for  the  deposits 
of  limestone  thereon,  and  that  tlie  plain- 
tiffs intend  presently  to  mine  the  same, 
and  extract  the  limestone,  and  to  erect 
kilna  thereon  to  bum  the  limestone,  and 
prepare  it  for  raartcet.  That  to  do  so 
large  quantities  of  fuel  will  be  retiuired, 
and  a  large  amount  of  timber  and  wood 
will  be  used  in  mining:  the  claim  and  burn- 
ing the  limestone.  That  before  the  wrongs 
complained  of  there  were  growing  upon 
said  claim  about  4,000  trees  of  the  proper 
size,  character,  quality,  and  kind  for  fuel 
and  use  in  such  business,  and  were  neces- 
sary and  needful  to  the  t^laintiffs  In  said 
business.  That  It  was  and  is  the  desire 
and  Intention  of  plaintiffs  to  use  said  trees 
for  said  business.  That  the  claim  is  re- 
mote from  a  railroad,  and  there  Is  Httle 
timber  near  by;  and  to  obtain  timber  or 
wood  for  the  purposes  aforesaid,  from 
lands  other  than  said  claim,  would  neces- 
sitate great  and  excessive  expense  and 
outlay,  and  practically  prevent  the  plain- 
tiffs from  engaging  In  or  carrying  on  said 
business,  or  cansethe  same  to  result  in  fail- 
ure or  loss  to  plaintiffs,  and  that,  owing 
tothe  location  and  situation  of  said  claim, 
it  is  difficult  to  have  conveyed  or  brought 
thereon  any  considerable  amountor  quan- 
tity of  timber  or  wood  or  material  for 
fuel.  Then  follow  allegations  that  defend- 
ant trespaseed  upon  said  claim,  and  cut 
down  about  3,50u  of  said  trees,  to  the 
damage  of  plaintiffs  in  f  1,500.  That  de- 
fendant threatens  to  continue  said  acts, 
to  remove  the  trees  cut,  and  to  fell  the  re- 
maining trees,  and  to  deprive  plaintiffs  of 
the  same.  That  plaintiffs  believe  that  de- 
fendant will  fell  and  remove  all  said  trees, 
unless  restrained  by  the  court.  That,  if 
the  trees  are  so  removed,  the  same  cannot 
be  returned  to  said  claim,  and  will  be  for- 
ever lost  to  plaintiffs.  That  plaintiffs  will 
suffer  great  and  Irreparable  injury,  and 
are  without  a  complete  and  speedy  reme- 
dy at  law.  A  perpetual  injunction  is 
prayed,  and  also  an  interlocutory  order 
restraining  defendant  pendente  lite.  Upon 
this  complaint  an  injunction  Issued,  re- 
straining the  defendant  as  prayed  for,  un- 
til the  further  order  of  the  court.  Defend- 
ant moved  for  the  dissolution  of  the  in- 
junction, on  the  ground,  among  others, 
that  the  facts  set  forth  in  the  complaint 
do  not  justliy  the  issuance  of  the  injunc- 
tion, as  plaintiffs  have  their  remedy  at 
law.  The  motion  was  denied.  Defendant 
appeals  from  the  order  denying  its  mo- 
tion, and  also  from  the  order  allowingthe 
Issuance  of  the  writ. 

Thomas  E.  Brady,  for  appellant.  Coop- 
er it  Ptgott,  for  respondents. 

De  Witt,  J.,  (after  stating  the  facts  as 
above.)  A  trespass,  as  such,  is  not  subject 
to  the  control  of  a  court  of  equity  by  In- 
junction. Stevens  v.  Beeknian,  1  Johns. 
Oh.  317;  Ivlvingston  v.  Livingston,  6 
Johns.  Ch.  41)7;  Jerome  v.  Ross,  7  Johns. 


Ch.  315;  Shipley  v.  Eitter,  7  Md.  408; 
Cowles  V.  Shaw,  2  Iowa,  499;  Kerlln  v. 
West,  4  N.  J.  Eq.  449;  Bethune  v.  Wilkine, 
8  Ga.  118 ;  atizens'  Coach  Co.  v.  Camden 
Horse  R.  Co.,  29  N.  J.  Eq.  299;  Western, 
M.  &  M.  Co.  V.Virginia  C.  C.  Co.,  10  W.  Va. 
296;  McMillan  v.  Ferrell,  7  W.  Va.  223. 
But  an  injunction  may  issue  to  prevent  a 
trespass  In  "  cases  of  "great  and  irremedi- 
able mischief,  which  damages  could  not 
compensate,  because  the  mischief  reaches 
to  the  verj"  substance  and  value  of  the  es- 
tate, and  goes  to  the  destruction  of  It  in 
the  character  in  which  It  is  enjoyed."  Je- 
rome V.  Ross,  supra.  In  thiscase  Is  an  ex- 
pansive review  of  the  decisions  by  Chan- 
cellor Kent,  and  a  clear  statement  of  the 
principles  governing  the  invocation  of  the 
writ  of  inJunctiOD  against  trespass.  See. 
also, to  the  same  effect,  the  cases  last  cited 
above, andDavisv.  Reed, 14  Md.l52;  Green 
V.  Keen,  4  Md.  98;  Weigel  v.  Wal8h,45  Mo. 
.560;  Anderson  v.  Harvey's  Heirs,  10  Grat. 
398.  That  equity  may  restrain  trespass, 
the  Injury  must  appear  to  be  lrreparab!«», 
and  that  the  plaintiff  has  no  adequate 
remedy  at  law.  In  the  case  at  bar,  the 
plaintiffs  have  a  remedy  in  an  action  at 
law.  Is  that  remedy  adequate?  Is  there 
anything  to  show  that  Itls  not?  An  im- 
portant element  In  demonstrating  that 
the  remedy  at  la  wis  inadequate  is  ashow- 
ing  that  tlie  defendant  Is  insolvent,  and 
that,  therefore,  a  Judgment  at  law  would 
be  worthless.  Mnsaelman  v.  Marquis,  1 
BBHh,463,  and  Cowles  v.  Shaw,  McMillan  v. 
Ferrell,  M'estem,  M.  &  M.  Co.  v.  Virginia 
C.  C.  Co.,  Kerlln  v.  West,  and  Weigel  v. 
Walsh,  cited  above.  In  the  cose  at  bar  It 
does  not  appear  that  the  defendant  is  in- 
solvent. Plaintiffs  could  recover  from  it, 
in  law,  the  full  amount  of  the  damages 
they  suffered.  The  law,  as  we  deduce  It 
from  the  cases,  is  that,  in  order  to  enjoin 
a  trespass,  it  must  appear  that  the  injury 
is  irreparable,  and  destructive  of  the  es- 
tate in  the  character  in  which  it  is  enjoyed. 
Applying  the  rule  to  the  case  at  bar,  we 
observe  that  the  estate  had  not  been  used 
at  all.  The  character  in  which  plaintiffs 
intended  to  use  it  was  a  limestone  mine. 
Cutting  the  timber  from  the  mine  would 
not  destroy  or  injure  the  mine.  It  would 
result  only  in  rendering  fuel  and  timber 
at  the  mine  more  expensive.  Plaintiffs 
flay  that  they  could  not  get  the  trees  back 
again.  Is  there  anything  about  the  trees 
that  makes  them  peculiarly  useful  as  fu^l 
or  timber?  Chancellor  Kent  says,  in  Je- 
rome V.Ross, supra:  "The  plaintiff  speaks 
of  the  injury  as  irreparable,  because  the 
loads  of  stone,  taken  from  the  mass  of 
rock,  cannot  be  replaced  or  restored;  but 
he  does  not  state  that  the  rock  was  of 
any  use  to  him,  as  proper  or  lit  for  build- 
ing, fencing,  etc.,  or  that  it  was  even  desir- 
able as  an  object  of  ornament  or  taste. 
There  was  no  need  of  having  the  same 
identical  fragments  of  stone  replaced,  and 
the  Injury  was  not, in  the  sense  of  the  law, 
irreparable.  It  was  susceptible  of  perfect 
pecuniary  compensation.  The  case,  there- 
fore, seems  to  resolve  itaelf  into  this  single 
point  whether  a  court  of  equity  ought  to 
Interpose,  by  injunction,  to  restrain  a  tres- 
pass, when  the  injury  does  not  appear  to 
be  irremediable,  and  destructive  to  the  ch- 
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tate,  and  when  the  ordinary  legal  remedy 
In  the  courts  uf  law  can  afford  adequate 
satisfaction."  It  was  by  no  means  neces- 
sary, In  the  case  at  bar,  that  plaintiffs 
should  have  the  Identical  trees  tor  fuel  and 
timber.  Plaintiffs  say  that  It  is  difficult 
to  have  conveyed  to  the  ground  any  con- 
sidernble  amount  or  quantity  of  timber  or 
wood  or  material  for  fuel,  and  to  so  con- 
vey would  neceasltate  great  and  excessive 
expense  and  outlay,  and  cause  the  work- 
ing of  the  mine  to  result  in  failure  or  loss 
to  plaintiffs.  Bat  removing  the  wood, 
which  plaintiffs  Intended  to  use  as  fuel 
and  timber,  does  not  destroy  the  inherit- 
ance, does  not  ruin  the  estate,  as  Is  said 
In  the  decided  cases,  it  is  said  to  cause  a 
loss  and  damage,  fur  which  plaintiffs  may 
recover  the  full  value  at  law,  and,  for  all 
that  appears  in  the  record,  snch  amount 
recovered  will  be  collected  from  defendant. 
Chancellor  Kent  says,  (Stevens  v.  Beek- 
man,  supra:)  "This  Is  a  case  of  an  ordinary 
trespass  upon  land  and  cutting  dbwn  the 
timber.  The  plaintiff  is  in  possession,  and 
has  adequate  and  complete  remedy  at 
law.  This  is  not  a  case  of  the  usual  ap- 
plication of  jurisdiction  by  injunction; 
and.  If  the  precedent  were  once  set,  it 
would  lead  to  a  revolution  in  practice,  for 
trespasses  of  tills  kind  aredallyand  hourly 
occurring."  There  Is  sometimes  difficulty 
In  determining  whether  the  trespass  is  of 
such  a  character  as  will  warrant  the  In- 
terposition of  an  injunction.  The  cases 
must  stand  upon  their  own  facts.  The 
chancellor  has.  as  has  also  the  appellate 
court,  the  whole  matter  under  view,  and 
mnst  decide  the  equity  of  each  case.  The 
case  before  us  does  not  present  difficulty. 
We  observe  that  the  injury  to  plaintiffs  Is 
not  of  that  particular  or  special  nature  that 
goes  to  the  destruction  or  ruin  of  the  es- 
tate In  which  it  is  proposed  to  enjoy  It ; 
and  the  injury  is  not  shown  to  be  irrepa- 
rable, in  that,  If  the  complaint  of  Injury  be 
well  founded,  plaintlRs  have  a  right  to  a 
judgment  at  law  for  the  whole  damage 
that  can  be  shown,  which  judgment,  as 
far  as  the  record  discloses,  is  collectible 
from  a  solvent  defendant.  It  is  therefore 
ordered  that  the  orders  of  the  district 
court  granting  the  injunction,  and  refus- 
ing to  dissolve  the  same,  be  reversed,  and 
the  case  remanded,  with  directions  to  that 
conrt  to  dissolve  the  Injunction. 

Blake,  C.  J.,  and  Harwood,  J.,  concur. 


Thornburoh  v.  Fish. 

(Supreme  Court  of  Montana.    July  20, 1891.) 

SPBCiric  Perpormauck— Bond  FOR  Deed— Absion- 
MEXT  OF  Boko  to  Vbkoor's  Aoent. 

1.  A  bond  for  tbo  payment  of  a  certain  sum 
of  money,  with  a  condltiun  that  it  shall  be  void 
if  the  obligor  shall  convey  to  the  obligee  certain 
land  for  a  certain  price  to  be  paid  by  him,  is  a 
contract  to  sell  land,  which  the  obligee  may  have 
specifically  enforced,  where  he  has  taken  posses- 
sion of  the  land,  and  agreed  to  convey  to  third 
persons,  to  whom  he  hcid  delivered  possession, 
and  who  have  erected  valuable  improvements 
thereon.  Distinguishing  Kleinschmidt  v.  Kleln- 
acbmidt,  (Uont.)  24  Pac.  Rep.  36(j. 

2.  In  an  action  for  specific  performance,  It 
appeared  that  the  sale  was  negotiated  for  the 
owner  by  a  firm  of  real-estate  agents,  and  a  bond 


for  a  deed  given  to  the  pnrchaser;  that  after- 
wards the  purchaser  assigned  the  bond  to  one  of 
the  firm,  who  tendered  the  balance  of  the  pur- 
chase money,  and  demanded  a  deed.  The  jury 
found  that  toe  purchase  was  not  made  for  the 
benefit  of  the  agent,  and  that  the  purchase  price 
was  the  value  of  the  land  at  the  time  of  sale. 
Held,  that  specific  performance  was  properly  de- 
creed. 

Appeal  from  district  court,  Lewis  and 
Clarke  county ;  Horace  K.  Buck,  .ludge. 

Action  by  Albert  M.Thornbnrgh  against 
Frederick  S.  Fish  for  specific  performance 
of  a  con  tract  to  convey  real  estate,  execut- 
ed by  Fish  to  M.  H.  Kendall,  and  assigned 
to  complainant.  Trial  to  a  Jur.v.  Verdict 
and  decree  for  complainant,  and  defend- 
ant appeals.    Modified  and  affirmed. 

ThomtiB  J.  Walsh,  for  appellant.  Mc- 
Connell  &  Clayberg  and  M.  H.  Guan,  tor 
respondent. 

Bi.AKR,  C.  J.  The  complaint  alleges  that 
on  and  before  the  23d  day  of  October, 
1888,  defendant  was  seised  and  possessed 
of  a  certain  tract  of  land,  which  Is  de- 
scribed as  lot  No.  14,  in  block  L,  of  the 
Blake  addition  to  the  clt.v  of  Helena,  in 
this  state.  That  Fish  and  Marcy  H.  Ran- 
dall entered  October  2.<t,  1888,  into  the  fol- 
lowing written  contract  respecting  said 
land:  "Know  all  men  by  these  presents 
that  I, Fredericks. Fish,  •  •  •  amiield 
and  flrnily  bound  unto  Marcy  H.  Randall 
*  •  *  in  the  sum  of  thirteen  hundred 
and  fifty  dollars,  •  ♦  •  to  be  paid  to 
the  said  Murcy  H.  Randall,  his  executors, 
administrators, or  assigns,  for  which  pay- 
ment well  and  truly  to  be  made  I  bind 
myself,  my  and  each  of  my  heirs,  execu- 
tors, and  ndministratore.  firmly  by  these 
presents.  Healed  with  my  seal  and  dated 
the  twenty-third  day  of  October,  A.  D. 
one  thousand  eight  hundred  and  eighty- 
eight.  The  condition  of  the  above  obliga- 
tion l8  such  that  if  the  above-bonnden 
obligor  shall,  on  or  before  the  twenty- 
third  day  of  October.  A.  D.  one  thousand 
eight  hundred  and  eighty-nine,  make,  exe- 
cute, and  deliver  unto  the  said  Marcy  H. 
Randall  (provided,  the  said  Marcy  H.Ran- 
dall shall,  on  or  before  that  day,  have  paid 
to  the  said  obligor  the  sum  of  six  hundred 
and  seventy-two  dollars,  [?672.00,]  in  In- 
stallments as  follows,  to-wit:  The  sum  of 
three  hundred  and  thirty-six  dollars  [$$36] 
cash  at  the  date  of  execution  and  deliv- 
ery of  this  b(md,  and  the  remaining  sum 
of  three  hundred  and  thirty-six  dollars  on 
or  before  the  twenty -third  day  of  October, 
A.  D.  1889,  together  with  interest  on  said 
remaining  sum  at  the  rate  of  ten  per  cent. 
[lO^c]  per  annum  from  date  until  paid, 
interest  payable  semi-annually;  and  to- 
gether, also,  with  nil  taxes  that  may  be 
levied  or  assessed  against  said  premises 
during  the  term  of  this  bond,  the  price  l)y 
the  said  Marcy  H.  Randall  agreed  to  be 
paid  therefor)  a  good  and  sufficient  con- 
veyance in  fee-sinitiio,  with  full  covenants 
of  warranty  of,  [description  of  lot.]  Then 
this  obligation  to  be  void;  otherwise  to 
remain  in  full  force  and  virtue.  "  This  In- 
strument was  signed,  sealed,  acknowl- 
edged, and  delivered  by  Fish,  and  record- 
ed December  16. 1889,  in  the  office  of  the 
county  recorder  of  the  county  of  Lewis 
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and  Clarke.  And  It  is  further  alleged  that 
Bandall  paid  upon  the  execution  of  this 
contract  to  Fish  the  Hum  of  |336;  that 
Randall,  in  consideration  of  the  sum  of 
$375,  gold,  transferred,  and  assigned  to 
Thornburgh,  the  plaintiff,  his  interest 
therein;  and  that  the  assignment  was  in- 
dorsed Januarys,  18S9,  upon  the  contract. 
The  com  plaint  contains  similar  averments 
concerning  lot  No.  13,  in  the  same  block, 
but  different  amounts  of  money  are  named, 
and  also  alleges  that  the  plaintiff  has 
owned  the  contracts  since  the  3d  day  of 
January,  1889;  that  the  plaintiff  tendered 
October  25, 1889,  to  Fish,  the  sum  of  f  728.- 
25,  being  the  amount  of  the  unpaid  pur- 
chase money  of  both  parcels  of  land,  and 
Interest  thereon,  together  with  the  taxes 
and  assessments  ugainst  the  premises  dur- 
ing the  term  of  the  contracts,  and  de- 
manded from  Fish  the  conveyance  of  the 
same;  that  Fish  refused  to  receive  said 
money  and  execute  any  deeds;  that  the 
plaintiff  tpndered  January  24, 1890,  to  Fish 
the  sum  "f  $750,  as  such  unpaid  purchase 
money  and  interest,  and  also  a  deed,  and 
requested  him  to  execute  the  same;  that 
Fish  refused  to  receive  the  money  or  exe- 
cute the  deed.  It  is  further  alleged  that 
Bandall  received  October  23,  1888,  from 
Fish  the  possession  of  the  lots,  and  that 
Randall.  Immediately  after  the  purchase  of 
said  contracts  by  the  plaintiff,  surrendered 
such  possession  ;  that  the  plaintiff  sold,  in 
the  year  1889.  the  lot  No.  13  to  A.  H.  Nel- 
SOD,  and  delivered  the  possession  thereof; 
and  that  Nelson  has  erected  thereon  a  resi- 
dence and  other  buildings  of  the  value  of 
$3,!)0U,and  Is  living  in  the  same,  and  holds 
the  obligation  of  the  plaintiff  for  a  war- 
ranty deed  to  the  land.  It  is  further  al- 
leged that  plaintiff  sold  September  12, 1889, 
to  George  H.  Pew  said  lot  No.  14,  and  im- 
mediately delivered  the  possession  thereof ; 
and  that  Pew  has  erected  a  dwelling- 
house  and  other  buildings  thereon  of  the 
value  of  $6,500,  and  holds  the  obligation  of 
the  plaintiff  for  a  warranty  deed  to  the 
laud;  and  that  Pew  sold,  In  the  year  1890, 
the  premises  to  Dr.  Baldwin,  who  is  now 
residing  in  said  house,  and  in  possession 
of  the  lot.  It  is  further  alleged  that  Fish 
lias  the  title  in  fee-simple  to  said  tracts  of 
land,  and  is  able  to  make  deeds  thereto. 
The  prayer  of  the  complaint  is  for  specific 
performance  of  said  contracts,  and  that 
Fish  be  compelled  to  sell  and  convey  said 
parcels  of  land  to  the  plaintiff  by  good 
and  sufficient  deeds,  upon  the  payment 
of  said  purchasemoney  ;  and  also  fordam- 
ages  in  the  sum  of  $1,000.  Copies  of  the 
contracts  between  Fish  and  Bandall,  and 
the  assignments  from  Randall  to  Thorn- 
burgh. and  the  deeds  which  were  prepared 
by  the  plaintiff  for  execution  by  tlie  de- 
fendant, are  annexed  to  the  complaint  as 
exhibits. 

The  answer  admits  that  Fish  signed  the 
contracts,  and  that  Randall  made  the 
■written  assignments  of  his  interest  there- 
in to  Tbombui'gh.  It  is  averred  that  the 
plaintiff  is  a  member  of  the  firm  of  Wallace 
&  Thornburgh,  and  that  the  defendant 
made  September  15, 1888,  the  said  Wallace 
&  Thornburgh  his  agents  to  sell  these  par- 
cols  of  land,  with  special  Instructions  to- 
vrlti    Not  less  than  $18  per  front  foot  on  | 


Broadway  for  lot  No.  13,  and  $17  per  front 
foot  on  Broadwayfor  lotNo.  14:  and  that 
this  agency  was  to  continue  until  Novem- 
ber], 1888.  ThattheconHiderationin"the 
bonds  for  deeds"  was  below  the  amount 
named  in  the  instructions,  to-wit:  $17  per 
front  foot  on  Broadway  for  lot  No.  13,  and 
$1C  per  front  foot  onBroadwayforlot  No. 
14.  That  the  defendant  received  October 
23,  1888,  at  the  city  of  Ann  Arbor,  state  of 
Michigan,  the  contracts,  with  the  follow- 
ing statement  by  the  firm  of  Wallace  & 
Thornburgh:  "We  consider  this  a  most 
excellent  sale,  as  the  chances  are  that  the 
remainder  of  the  money  will  be  paid  with- 
in a  few  months,  as  the  purubaseris  think- 
ing of  building  upon  one  of  the  lots." 
That  the  defendant  "was  not  then  in  a 
position  to  know,  and  did  not  knoWi'tbe 
value  of  the  lots,  "but  relied  upon  the  rep- 
resentation of  bis  agents  aforesaid,  and 
under  a  mistake  of  material  facts  signed 
said  bonds  for  deeds. "  It  Is  further  al- 
leged that  "the  mistake  of  facts  aforesaid 
were  that  defendant,  relying  on  eaid 
agents '  representations,  believed  the  sale 
of  said  lots  to  bea  most  excellent  sale,  and 
defendant  at  that  time  believed  that  the 
sale  was  boon  Sde  and  to  the  grantee  in 
said  bonds,  and  not  for  the  benefit  of  his 
agents;  feared  that,  if  he  repudiated  said 
agents'  action  in  selling  said  lots  contra- 
ry to  instructions,  the  grantee  in  said 
bonds  would  sue  his  agents  aforesaid. 
•  •  •  That  said  representations  were 
false,  and  •  •  •  were  knowingly,  false- 
ly, and  fraudulently  made  by  said  Wallace 
&  Thornburgh,  and  that  said  Marcy  H. 
Bandall  knew  nothing  of  the  alleged  sale 
of  October  23, 1888,  aforesaid,  at  the  time 
it  was  made.  •  *  •  That  said  assign- 
ment was  made  in  violation  of  the  trust 
and  confidence  reposed  by  defendant  here- 
in in  said  firm  of  Wallace  &  Thornburgh, 
and  in  breach  of  the  fiduciary  relations  ex- 
isting between  said  firm  and  defendant  as 
principal  and  agent,  and  without  defend- 
ant's knowledge  or  consent.  •  •  • 
That  said  firm  of  Wallace  &  Thoruburgh,- 
and  the  plaintiff  herein,  in  violation  of 
the  fiduciary  relations  existing  between 
them  as  principal  and  agent,  kept  said  as- 
signment to  tiiem  secret,  and  concealed 
from  defendant  herein,  although  frequent- 
ly Interrogated  by  defendant  in  reference 
thereto,  until  the  24th  day  of  October,  A. 
D.  1889,  at  about  the  hour  of  2  o'clock 
in  the  afternoon  of  said  day,  when  the 
defendant  for  the  first  time  discovered  that 
said  assignment  bad  been  made,  and  that 
the  representations  made  by  said  firm  at 
the  time  said  bonds  were  signed  were 
false,  and  that  defendant  had  signed  said 
bonds  under  the  mistake  of  facts  afore- 
said, when  defendant  immediately  rescind- 
ed said  bonds."  The  prayerof  theanswer 
is  that  "the  bonds  for  deeds"  be  declared 
invalid,  and  that  the  cloud  upon  the  title 
of  the  defendant  caused  by  the  record 
thereof  be  removed.  The  replication  de- 
nies all  the  new  matter  in  the  answer 
which  is  inconsistent  with  the  complaint. 
At  the  commencement  of  the  trial  the 
defendant  "objected  to  the  Introduction  of 
any  evidence,  on  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action."    The  ob- 
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lection  was  orerraled,  and  tbe  appellant 
contendH  that  the  (uregoInK  bonds  are 
Identical  In  terms  with  the  instruments 
which  were  construed  In  Kleinschmidt  v. 
Kleinschmldt,  »  Mont.  477,  24  Pao.  Rep. 
2G6.  While  Intelligent  criticism  of  the 
rulinss  ol  courts  is  always  proper  and  de- 
sirable, we  reHpectfully  remind  the  cuunoel 
tor  the  appellant  that  hU  languapce  Is  un- 
suitable to  the  occasion  In  stating  in  his 
brief  that  he  "Is  even  at  a  loss  to  advise 
tbe  court  upon  what  £:r()und  the  trial 
judge  disregarded  tbe  solemn  adjudica- 
tion that  '  such  relief  (a  decree  of  convey- 
ance) could  not  be  granted  on  the  bond. 
When  the  case  at  bar  Is  compared  with 
Kleinschmldt  v.  Kleinschmldt,  supra,  the 
difference  between  the  acts  of  the  parties 
in  relation  to  their  respective  agreements 
can  be  readily  perceived.  It  appears  In 
Kleinschmldt  v.  Kleinschmldt,  supra,  that 
tbe  plaintiffs  were  husband  and  wife,  and 
executed  a  deed  to  certain  real  estate,  and 
delivered  the  possession  thereof  to  tbe 
purchasers  thereof,  with  tbe  intent  to 
binder  and  delay  tbe  creditors  of  the  hus- 
band ;  and  that  there  was  an  agreement 
In  writing  to  recouvey  the  premises  upon 
the  payment  of  a  specified  sam.  The 
court  below  beld  that  the  (acts  which  are 
stated  in  the  report  of  the  case  constitut- 
ed an  absolute  sale,  and  not  a  mort- 
gage; that  no  legal  tender  had  been  made 
of  the  amount  which  was  stipulated  in 
the  bond ;  and  that  tbe  plaintiffs,  by  rea- 
son of  their  attempt  to  binder  and  delay 
such  creditors,  were  not  entitled  to  equi- 
table relief.  'When  the  case  was  appealed 
to  this  court,  our  attention  was  directed 
by  counsel  for  all  the  parties  to  these  fund- 
amental propoRltions,  and  we  concurred 
therein,  and  for  these  reasons  the  Judg- 
ment was  affirmed.  There  are,  however, 
observations  In  the  opinion  upon  the  ef- 
fect of  tbe  bond  which  are  not  necessary 
to  tbe  decision,  and  cannot  be  approved. 
It  Is  proper  to  remark  that  this  part  has 
been  detached  by  tbe  appellant,  and  made 
the  ground-work  of  his  argument.  An 
Inspection  of  tbe  pleadings,  which  are 
(ally  presented,  will  show  that  tbe  mate- 
rial Issues  which  were  tried  in  Klein- 
Bcbmidt  V.  Kleinschmldt,  supra,  were  not 
raised  In  this  case. 

The  authorities  seem  to  be  harmonious 
in  holding  that  the  respondent,  under  the 
facts  which  are  stated  In  his  complaint, 
is  entitled  to  a  decree  for  the  specific  per- 
formance bvthe  appellant  of  the  contracts 
of  sale  or  bonds  for  a  deed.  In  Plunkett 
T.  Society,  3  Cush.  561,  Mr.  Justice  Met- 
CALF  in  tbe  opinion  said :  "It  was  object- 
ed by  the  defendant's  counsel  that  tbe 
bond  is  not  a  contract  in  writing  to  con- 
vey real  estate;  that  the  condition  neither 
sets  forth  an  agreement  to  give  a  deed  of 
the  estate  mentioned,  nor  recites  any 
agreement  whatever,  but  merely  is  that. 
If  the  obligors  shall  convey  when  request- 
ed, tbe  bond  shall  be  void  and  therefore 
that  the  court  have  no  jurisdiction  of  the 
case;  that  tbe  plaintiffs  have  an  adequate 
remedy  at  law;  and  that  the  form  of  tbe 
bond  showed  that  Brown  relied  on  its 
penalty  only.  If  the  obligors  should  refuse 
to  convey  the  land."  The  contention  of 
the  appellant   herein  is  a    repetition  of 


these  positions.  What  waa  the  reply  ol 
the  court?  "All  these  objections  are  an- 
swered by  the  decision  In  Ensign  v.  Kel- 
logg, 4  Pick.  1,  made  twenty-three  years 
ago,  In  this  county,  after  a  full  arga- 
ment. "  Tbe  opinion  In  the  last  case  was 
delivered  in  the  year  1826;  and,  while  the 
statement  of  the  facts  Is  Incomplete,  this 
defect  was  cured  by  the  report  of  Plunkett 
V.  Society,  supra.  The  counsel  main- 
tained In  Ensign  v.  Kellogg,  supra,  that 
"  this  Is  a  case  In  which  the  damages  are 
liquidated,  and  the  defendants  have  an  op- 
tion to  pay  those  damages  or  convey  the 
land."  It  was  said  per  curiam:  "We  are 
satisfied  that  no  subject  is  more  proper 
for  the  power  of  a  court  of  chancery  in 
decreeing  specific  ezecntiou  than  a  con- 
tract for  the  sale  of  real  estate;  for  what 
Is  agreed  to  be  done  ought  in  conscience 
to  be  done.  •  •  •  Nor  is  the  remedy  at 
law  for  damages  complete  or  adequate; 
for  the  thing  contracted  for  is  wanted, 
and  the  value  in  money  may  often  be  an 
nnsatisfactory  compensation."  The  doc- 
trine of  Ensign  v.  Kellogg,  supra,  has  been 
repeatedly  applied.  Equity  regards  the 
Intention  of  the  parties,  and  the  nature  of 
their  acts;  and  the  form  of  the  Instrument 
concerning  the  sale  of  lands,  which  Is  to 
be  enforced,  is  Immaterial.  The  right  to 
a  rescission  or  specific  performance  of  such 
contracts  is  not  absolute,  but  is  a  matter 
of  sound  judicial  discretion,  which  is  con- 
trolled by  tbe  circumstances  of  each  con- 
troversy. Flt«patrlck  v.  BeaUy,  1  Gil- 
man,  454;  Dooley  v.  Watson,  1  Gray,  414: 
Whitney  v.  Stone,  23  Cal.  275;  Fishery. 
Shaw,  42  Me.  32;  Barnard  v.  Lee,  97  Mass. 
92;  Ewlns  v.  Gordon,  49  N.  H.  444;  Stuy- 
vesnnt  V.  Mayor,  11  Paige,  414;  Seymour 
V.  Delancy,  3  Cow.  445;  Johnson  v.  Hub- 
bell,  10  N.  J.  Eq.  332;  Young  v.  Daniels,  2 
Iowa,  126;  Brewer  v.  Herbert,  30  Md.  301; 
Walkerv.  Douglas, 70  III.  445;  Brlx  v.  Ott, 
101  III.  70;  Hennessey  v.  Woolworth.  128 
D.  S.  438,  9  Sup.  Ct.  Rep.  109;  Cheney  v. 
Llbby,  134  D.  S.  68,  lo  Sup.  Ct.  Rep.  498;  1 
Story  Eq.  Jnr.  §§  715,  742,  r")!,  nnd  cases 
cited;  1  Pom.  Eq.  Jur.  §  446,  and  cases 
cited;  Banmann  v.  Pi'ickney,  118  N.  Y. 
604,  23  N.  E.  Rep.  916. 

What  excuse  is  urged  by  the  appellant 
for  his  refusal  to  execute  the  deeds  which 
were  promised  upon  the  payment  of  the 
consideration  which  Is  specified  In  the 
bonds?  The  Jury  found  "that  Wallace  A 
Thombnrgh.  at  the  time  lots  13  and  14 
were  sold  to  Marcy  H.  Randall,  had  no 
nnderstanding  or  agreement  with  said 
Randall,  or  his  brother,  W.  W.  Randall, 
that  the  said  lots  were  to  be  purchased  by 
him  [Randall]  for  Wallace  &  Thornburgh  ; " 
and  "that  the  price  paid  for  lots  18  and 
14,  at  the  date  of  tbe  sale  to  Marcy  H. 
Randall,  was  the  value  of  said  lots  at  the 
time  of  said  sale."  The  other  findings  by 
the  court  are  In  favor  of  the  respondent 
apon  the  foregoing  issues,  and  all  of  them 
are  supported  by  testimony,  and  should 
not  be  disturbed.  These  facts,  which 
stand  In  tbe  record,  render  useless  are- 
view  of  the  authorities,  and  deprive  the 
appellant  of  every  defense  alleged  In  the 
answer.  There  are  other  questions  which 
bHve  been  discussed  by  counsel,  and  care- 
fully weighed,  but,  in  the  ligbt  of  tbe  is- 
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•nes  and  fladlngB,  they  are  Irrelevant  and 
Immaterial. 

There  Is  an  error  in  the  computation  of 
the  amount  which  is  to  be  paid  to  the  ap- 
pellant under  the  decree  appealed  from. 
The  toiKier  made  by  the  respondent,  Octo- 
ber 25,  1880,  of  the  sum  of  1728.25,  on  ac- 
count of  the  unpaid  purchase  money,  was 
not  kept  Rood,  and  did  not  bare  the  effect 
of  stopping  Interest.  Bissell  v.  Hay  ward, 
96  U.  S.  5X0.  This  objection  Is  not  applica- 
ble to  the  Hiibsequpiit  tender  to  the  appel- 
lant of  the  Bum  of  5750,  upon  January  24, 
WM.  It  Is  therefore  ordered  and  ndJudKed 
that  the  judgment  be  modified  so  that  the 
defendant,  upon  the  payment  of  the  sum 
of  $74o.1«  by  the  plaintiff,  shall  be  required 
to  execute  the  deed  therein  described,  and 
that,  when  so  modlUed,  the  ]adgmeut  be 
attirmed, 

Harwood  and  De  Witt,  JJ.,  concur. 


ai  Mont.  «S)  

VVralkn  et  a!,  v.  Haruibon. 

(Supreme  Court  of  Montana.   July  20, 1891., 

Garnishment — ScEOOt.-Di9TuiCT. 

A  public  school  district  is  not  exempt  from 

garnishment.    Following  Waterbury  v,  Commis- 

aioners,  (Mont)  36  Fac.  Rep.  1002. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  Horace:  R.  Buck,  Judge. 

Action  by  Stephen  F.  Whalen  and  uth- 
era  against  William  Harrison  npon  a 
money  demand.  The  board  of  trustees 
of  a  school-district  was  garnished,  and  a 
motion  to  discharge  the  writ  was  sus- 
tained. Plaintiffs  appeal  from  the  order. 
Reversed. 

The  plaintiffs  In  tbe  district  court  com- 
menced their  action  against  tbe  defend- 
ant upon  a  money  demand.  They  sued  a 
writ  of  attachment,  as  allowed  by  law. 
Id  pursuance  to  said  writ  the  sherlfT 
garnished,  in  the  manner  provided  by  the 
statute,  the  board  of  school  trustees  of 
school-district  No.  1.  The  garnishee  an- 
swered to  the  writ  In  the  following  lan- 
guage: "  We  are  unable  to  give  any  defi- 
nite answer  us  to  the  amount  due  Will- 
lam  Harrison  on  his  contract.  The  work 
and  material  of  his  contract  is  unfinished. 
His  contract  calls  for  $22,248,  and  he  has 
been  paid  $16,603.41.  The  balance  is  sub- 
ject to  the  Inimiment  of  this  contract  ac- 
cording to  plans  and  specifications. 
Thereupon  the  defendant  moved  to  dis- 
charge the  garnishment.  He  files  his  affi- 
davit upon  the  motion,  In  whicli  he  says 
that,  when  the  gamlHhinent  was  served 
upon  the  school-district,  the  district  was 
owing  him,  and  is  still  so  owing,  several 
hundred  dollars  for  material  furnished  for 
a  school  building  which  is  in  process  of 
construction,  and  wus  and  is  due  by  vir- 
tue of  a  certain  contract  between  the 
affiant  and  said  district;  that,  by  reason 
of  tbe  garnisbraent,  the  district  refuRes  to 
pay  afUant  what  Is  due  him,  and  to  esti- 
mate and  compute  the  amount  due  upon 
his  contract.  The  defendant  moved  for 
the  discharge  of  the  writ  on  the  erouud 
that  the  debt  attached  and  garnished  is  a 
debt  owing  to  defendant  trora  a  public 
municipal  corporation,  which  debt  is  ex- 
empt from  the  process  ol  Karaisbmeut. 


The  motion  was  granted,  and  the  writ 
discharged,  and  plaintiffs  appeal  from  that 
order. 

Aflkiuaon  A  Miller,  for  appellants.  Lea- 
lie  &  Cruvea,  for  respondent. 

Db  Witt,  J.,  (after  statlngr  the  facta  aa 
above.)  The  motion  to  discbarge  the 
garnishment  was  made  in  the  district 
court  solely  npon  the  ground  that  the 
garnishee,  as  a  public  corporation,  wan 
exempt  from  garnishment.  No  other 
ground  was  set  forth  In  the  written  mo- 
tion which  Is  preserved  in  this  record.  That 
the  motion,  on  that  ground,  should  have 
been  denied,  la  settled.  Waterbury  v.  Com- 
missioners, 26  Pac.  Rep.  1002,  (this  term.) 
Since  the  decision  of  the  VVaterbur3-  Case, 
respondent  filed  his  brief,  In  which  he 
urges  in  this  court  that  which  he  did  not 
present  below,  viz.,  that  it  did  not  ap- 
pear that  any  flxed  debt  was  due  from 
the  garnishee  to  tbe  defendant.  Whether 
there  were  or  not  is  notapparent  from  this 
record,  and  is  a  matter  to  be  ascertained 
In  the  lower  court  in  the  manner  provid- 
ed by  the  law  as  togarninbment.  Section 
190,  Code  Civil  Proc.  The  order  discharg- 
ing tbe  garnishment  is  reversed,  and  the 
case  is  remanded,  with  directions  to  the 
district  court  to  proceed  in  accordance 
with  the  views  herein  expressed. 

BI.AKX,  0.  J.,  and  Hakwood,  J.,  concur. 


(U  Mont  M) 
Barney  t.  Hats  et  al. 

(Supreme  Court  of  MoTitana.    Aug.  8, 1891.) 

Wills—  Probate  and  (Jostksi  —  Joar  Txtii. 

1.  A  will  which  has  been  presented  for  pro- 
bate, and  rejected,  may  be  presented  again  to- 
gether with  a  codicil  found  afterwards,  refer- 
ring to  the  will,  as  such  codicil  operates  as  a 
republication  of  the  will. 

2.  Under  Frob.  Frac  Act  Hont  U  30-23, 
which  provide  that  in  a  will  nontest  the  peti- 
tioner may  answer  the  contestant's  grounds,  and 
any  issue  of  fact  thus  raised  must,  on  request  uf 
either  party  in  writing,  be  tried  by  a  Jury,  the 
trial  to  bo  conducted  in  accordance  with  the  pro- 
visions of  the  civil  practice  act  for  the  trial  of 
Issues  of  fact,  it  is  error  to  sostaina  demurrer  to 
an  answer  which  denies  the  contestant's  grounds. 

Appeal  from  district  court,  Yellowstone 
county;  Oeoroe  R.  Milburn,  Judge. 

Petition  by  Ueorge  M.  Hays  and  Henry 
N.  Rowley,  to  probate  the  last  will  and 
testament  of  Charles  E.  Barney,  deceased. 
Petition  denied,  and  they  appeal.  Re- 
versed. 

Cullen,  Sanderi  (£  Shclton  and  O.  F, 
(Judttard,  for  appellants.  Savage  Jt  Day, 
for  respondent. 

Blake,  C.  J.  Tbe  appellants  filed.  Jan* 
oary  10, 1891,  In  the  district  court  of  Yel- 
lowstone county,  their  petition  for  the 
probate  of  the  last  will  and  testament 
of  Charles  E.  Barney,  deceased,  and  al- 
leged that  said  Barney  died  October  3, 
1890,  In  tbe  state  of  Vermont;  that  he  left 
real  and  personal  estate  in  said  county  ot 
Yellowstone  of  the  value  of  920,000 ;  that 
be  left  a  will  dated  June  15,  1889,  which 
was  filed  October  11, 1S90,  in  the  court  be- 
low, and  presented  for  probate;  that  the 
court,  by  an  order  made  December  1, 1890, 
refused  to  probate  the  same,  and  tbe  pett 
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tluners  oppealed  to  this  conrt;  that  they 
wera  informed  in  January,  1S91,  tiiat  tlie 
8aid  Barney  Iiad  executed  a  codicil  to 
Buld  will  in  August,  18!)u,  and  tiiereupon 
diRinissed  their  appeal  without  prejudice; 
and  that  said  will  and  codicil  are  the  last 
will  and  teutament  of  said  Barney.  The 
petition  complies  with  tlie  statute,  and  a 
full  recital  of  the  facts  is  not  necesHary  at 
this  time.  The  material  part  of  the  will, 
which  was  published  June  15, 18.S9.  is  as 
follows:  "I  do  give  and  bequeath  to  my 
mother,  Mary  E.  Barney,  the  sum  of  one 
thousand  dollars.  I  give  and  beaueath  to 
my  dauKhter,  Ida  L.  Barney,  the  sum  of 
one  hundred  dollars,  which  said  bequest 
of  one  hundred  dollars  shall  be  paid  to 
my  said  daughter,  Ida  L.  Barney,  out  of 
my  estate,  first,  before  the  payment  of  any 
other  bequest  herein  made.  1  give,  devise, 
and  bequeath  to  my  three  brothers  and 
one  sister,  namely,  Bufus  H.  Barney,  Leon- 
ard L.  Barney,  Ward  U.  Barney,  and  Elia 
Barney,  all  the  rest,  remainder,  and  resi- 
due of  my  estate,  all  and  singular,  both 
real  and  personal,  remaining  after  pay- 
ment of  my  just  debts,  and  the  first  two 
bequests  above  made,  which  remainder 
of  my  estate  shall  be  divided  amongst 
my  Bald  three  brothers  and  one  sister 
equally. "  The  appellants  were  appointed 
the  executors  of  said  will.    The  deceased 

Serson  was  not  married  in  June,  li^O,  and 
ad  one  child,  the  said  Ida  L.  Barney. 
Afterwards,  in  the  month  of  August,  ISUO, 
the  testator  intermarried  witii  Ellen  C. 
Brodle  in  the  state  of  Vermont,  and  she 
is  the  surviving  wife.  The  codiril  above 
mentioned  consists  of  the  following  letter, 
which  was  written  In  the  state  of  Ver- 
mont in  the  year  1890,  although  it  purports 
to  be  dated  in  the  year  18.S0:  "Keller's 
Bay,  Aug.  18, 1880.  Hon.  E.  N.  Harwood, 
Helena,  Mont.:  I  have  not  strength  to 
write  ranch,  so  I  will  pitch  right  into  my 
subject,  which  is  somewhat  important.  I 
was  married  nearly  two  weeks  ago. 
♦  •  ♦  So  much  explanatory;  will  en- 
lighten you  farther  on  the  subject,  if  you 
wish,  when  I  see  you.  Now.  what  I  want 
is  for  you  to  change  my  will  so  that  slie 
will  be  entitled  to  all  that  belongb  to  her 
as  my  wife.  lam  in  very  poor  liealth,  and 
would  lilie  this  attended  to  as  soon  as 
convenient.  I  don't  know  what  the  laws 
are  in  Montana.  I  suppose  Babcock  & 
Bowle.v  will  have  to  witness  the  change 
or  codicil.  I  don't  know  what  ought  to 
be  done,  but  you  do.  •  •  •  Let  me 
hear  from  you  soon  on  this  su))iect,  as 
soon  as  you  can  make  it  convenient. 
With  best  wishes,  I  am,  truly  yours, 
Chari.bs  E.  Barney.  " 

Said  Ida  L.  Barney  filed,  February  10. 
ISOl,  licr  written  objections  to  the  probate 
of  said  win  and  codicil,  and  alleged  that 
she  is  the  daughter  and  only  child  of  the 
deceased ;  that,  at  the  time  of  the  execu- 
tion of  the  will  and  codicil,  "the  said 
Charles  E.Barney  was  of  unsound  mind  and 
memory,  and  not  capable  of  making  a  will 
or  l)cq uest, "  and  "  was  acting  under  d urcss, 
menace,  and  undue  influence,  and  signed 
the  same  under  such  undue  influence,  du- 
ress, and  menace;"  that  the  said  will  was 
revoked  August  9, 1890,  by  said  Charles 
E.  Barney  in  his  life-time,  by  bis  marriage 
v.27p.no.7— 25 


to  Ellen  C.  Brodie,  "who  thereafter,  and 
up  to  the  time  of  the  death  of  said 
Charles  E.Barney,  was  his  wife:"  that  the 
deceased  made  no  provision  for  his  said 
wife  "  by  marriage  contract,  or  otherwise, 
nor  has  said  surviving  wife  in  any  man- 
ner been  provided  for  In  said  will,  nor 
is  she  mentioned  therein  so  as  to  show  an 
intention  not  to  provide  for  her;"  that 
said  will  was  presented  December  1, 1890, 
to  the  said  district  court  for  probate,  and 
by  an  order  the  same  was  refused  admis- 
sion to  probate;  that  said  Hays  and 
Rowley  appealed  to  the  supreniecourt  of 
this  state,  and  "on  their  own  motion  dis- 
missed said  appeal;"  that  said  order 
made  December  1,  1890,  "is  now  in  full 
force,  and  has  never  been  revereedor  mod- 
ified;" that  said  district  court  "has  no 
jurisdiction  to  hear  said  petition  for  the 
probate  of  said  will  a  second  time,  and 
while  its  order  made  as  aforesaid  is  in 
force,  and  is  not  reversed  or  raodifled." 
There  is  a  denial  that  the  said  Charles  E. 
Barney  ever  made  or  executed  any  codicil 
to  said  will.  It  is  further  alleged  that 
said  writing,  which  has  been  filed  as  a 
codicil,  "is  a  positive  revocation  of  said 
alleged  will."  "  Plaintiff  further  alleges,  on 
her  information  and  belief,  tbatsaid paper 
writing  was  not  signed  or  written  by  said 
deceased ;  •  •  •  that  by  reason  of  the 
said  alleged  will  being  made  b.r  said  de- 
ceased before  his  marriage  with  said  Ellen 
C.  Brodle  asafore?aid,  and  by  reason  of  the 
foregoing  letter  written  as  alleged  by  said 
deceased,  said  alleged  will  became  and  is 
revoked,  null,  and  void;"  that  said  Ida  L. 
Barney  and  Ellen  C.  Barney  are  the  only 
heirs  at  law  of  the  deceased.  Said  Hays 
and  Rowley  filed  February  20, 1891,  their 
answer  to  the  objections  of  the  said  Ida 
L.  Barney,  and  denied  that,  at  the  times 
specified  and  aforesaid,  " the  said  Charles 
E.  Barney  was  of  unsound  mind  and  mem- 
ory, "or  "was  not  capable  of  making  a 
will  or  bequest,  or  a  codicil  thereto, "  or 
"was  acting  under  duress,  menace,  and 
undue  Influence  of  any  one, "  or  that "  he 
signed  the  said  will  or  the  said  codicil 
thereto  under  undue  influence,  duress,  or 
menace."  They  further  denied  that  the 
will  was  revoked  by  the  marriage  of  said 
Charles  E.  Barney  with  said  Ellen  C.  Bro- 
die, or  in  any  other  lunnner,  or  that  "de- 
ceased made  no  provision  lor  his  surviv- 
ing wife  by  marriage  contract  or  other- 
wise,"  or  "that  said  surviving  wife  has 
not  been  provided  for  in  said  will,  but  the 
defendants  allege  aflirmatively  that  the 
said  surviving  wife  of  deceased  was  ex- 
pressly provided  for  in  the  said  codicil  to 
said  will."  Said  Ida  L.  Barney  then  filed 
a  demurrer  upon  the  ground  that  the 
answer  did  not  state  facts  suRicieut  to 
constitute  a  defense  to  said  objections, 
which  was  sustained  by  thecourt.  The  de- 
fendants elected  to  stand  on  their  answer, 
and  judgment  was  entered  "that  the  ob- 
jections of  plaintiff  to  the  probate  of  said 
alleged  will  and  codicil  are  well  taken,  and 
that  said  alleged  will  and  codicil  are  not, 
nor  is  either  of  them,  the  last  will  and 
testament  of  the  said  Charles  E.  Barney, 
deceased. " 

A  preliminary   question    has  been   sug- 
gested by  the  respondent,  who  contends 
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that  the  first  decree  of  the  court  rernsing* 
to  admit  to  probate  said  will  is  binding 
upon  all  parties  until  it  has  been  reversed, 
and  that  this  issue  cannot  be  aeaiii  liti- 
gated. There  is  no  controversy  about  the 
correctness  of  this  lej^al  proposition.  Gas- 
tro  V.  Richardson,  18  Cal.  478;  State  v. 
McGlynn,  20  Cal.  233;  Redmond  v.  Collins, 
4  Dev.  430;  Schultss  v.  Si!hult*,10Grat.  35S. 
"The  execution  of  a  codicil  referring  to  a 
previous  will  haii  the  effect  to  republish 
the  will,  as  modified  by  the  codicil." 
Prob.  Prac.  Act,  §  448.  Chief  Justice 
Field  In  Payne  v.  Payne,  18  Cal.  302.said: 
"The  codicil  refers  to  the  will,  and  oper- 
ates as  its  republication,  and  the  two  are 
to  be  regarded  as  forming  but  one  instru- 
ment, spealflnir  from  the  date  of  the  codi- 
cil." To  the  same  effect  is  the  statute. 
"Several  testamentary  instruments,  exe- 
cuted by  thesanie  testator,  are  to  be  talsen 
and  construed  tosether  as  one  instru- 
ment." Prob.  Prac.  Act,  §  477.  It  is  evi- 
dent that  the  contest,  which  involved  sole- 
ly the  probate  of  said  will  in  the  former 
proceedings,  could  not  be  an  adjudication 
of  the  matters  which  are  before  us. 

It  will  be  seen  from  the  foregoing  state- 
ment that  the  answer  of  the  appellants  to 
the  objections  of  the  contestant  raises  the 
following  issues  of  fact:  Was  the  decedent 
of  Bound  mind  and  memory,  and  com- 
petent to  make  said  will?  Was  the  de- 
cedent at  the  time  of  the  execution  of  said 
will  and  codicil  free  from  duress,  menace, 
or  undue  influence?  Did  the  decedent  sign 
or  write  said  codicil?  We  are  not  aware 
of  any  statute  or  authority  which  recog- 
nizes the  practice  of  interposing  a  demur- 
rer to  said  answer.  On  the  contrary,  the 
duty  of  the  court  is  declared  in  definite 
languagein  the  probate  practice  act:  "The 
petitioner  and  others  interested  may  joint- 
ly or  separately  answer  the  contestant's 
s;rounds,  traversing  or  otherwise  obviat- 
ing or  avoiding  the  ol}]ections.  Any  is- 
sues of  fact  thus  raised,  involving  (1)  the 
competency  of  the  decedent  to  make  a  last 
will  and  testament;  (2)  thefreedom  of  the 
'lecedent,  at  the  time  of  the  execution  of 
the  will,  from  duress,  menace,  fraud,  or 
undue  Influence;  (3)  the  due  execution  and 
ittestntion  of  the  will  by  the  decedent  or 
suliscrlhing  witnesses ;  or  (4)  any  other 
substantial  grounds  affecting  the  validity 
of  the  will, — must,  on  request  of  either 
party  In  writing,  filed  three  days  prior  to 
the  day  set  for  the  hearing,  be  tried  by  a 
lury.  If  no  Jury  is  demanded,  the  court 
must  try  and  determine  the  Issues  joined. " 
Section  20.  "  When  a  jury  is  demanded, 
•  »  •  the  trial  must  be  conducted  in 
accordance  with  the  provisions  of  the  civil 
practice  act  for  trials  of  issues  of  fact,  A 
trial  by  the  court  must  be  conducted  as 
provided  In  said  civil  practice  act  in  cases 
of  trials  by  the  court."  Section  21.  "The 
Jury,  after  hearing  the  case,  must  return 
a  special  verdict  upon  the  issues  submitted 
to  them  by  the  court;  upon  which  the 
Judgment  of  the  court  must  be  rendered, 
either  admitting  the  will  to  probate  or  re- 
jecting It."  Section  22.  These  provisions 
are  strictly  pursued,  and  the  supreme 
court  of  California  holds  that,  "in  such  a 
proceeding,  the  position  of  the  petitioner, 
and  the  person  who  opposes  the  probate 


of  the  will.  Is  different  from  that  of  par- 
ties to  an  ordinary  civil  action,— the  con- 
testant is  the  plaintiff  and  the  petitioner 
Is  the  defendant."  Estate  of  Wooten, 
56  Cal.  325.  Upon  the  trial,  the  contestant 
Is  limited  to  the  mutters  which  are  pre- 
sented in  the  written  grounds  of  opposi- 
tion. In  re  Kile,  72  Cal.  131,  13  Pac.  Rep. 
320.  "The  Jury  are  to  find  upon  all  the  is- 
sues of  fact  raised  by  the  contest,  and 
none  others. "  Estate  of  Learned,  70  Cal. 
141. 11  Pac.  Rep.  587;  Estate  of  Dalrymple, 
67  Cal.  444,  7  Pac.  Rep.  900.  A  general  ver- 
dict rendered  by  the  Jury  in  lieu  of  a  spe- 
cial finding  will  not  support  a  Judgment 
denying  the  probate  of  a  will.  In  re  Lan- 
gan,  74  Cal.  353, 16  Pac.  Rep.  188.  The  re- 
spondent claims  in  this  court  that  these 
instruments,  when  examined  and  con- 
strued, are  not  of  a  testamentary  char- 
acter, that  the  Issaos  which  have  been 
commented  on  are  Irrelevant  and  Imma- 
terial, and  therefore  there  was  no  error  in 
denying  the  probate  of  said  will  and  codi- 
cil. It  Is  obvious  that  the  statute,  supra, 
and  authorities,  preclude  such  a  view  of 
the  subject.  Why  did  the  contestant  de- 
liberately file  objections  embracing  mat- 
ters of  this  serious  nature,  if  she  had  in 
them  no  confidence?  She  assumed  volun- 
tarily the  statutory  burden  of  proving  her 
allegations,  which  had  been  made  under 
the  sanctity  of  an  oath.  In  Estate  of 
Cobb,  49  Cal.  604,  Chief  Justice  Wallace 
said:  "The instrument  offered  being  evi- 
dently of  a  testjimentary  character,  upon 
application  to  admit  It  to  probate  the  in- 
quiry is  only  as  to  the  meutal  condition  of 
the  testatrix;  whether  she  was  acting  un- 
der duress,  menace,  fraud,  or  undue  in- 
fluence; whether  the  will  was  duly  execut- 
ed ;  and  the  lilce.  The  other  qucHtions  at- 
tempted to  be  raised  by  the  objections 
filed  In  the  case  concern  the  construction 
to  be  placed  upon  the  will,  and  cannot  be 
considered  until  it  shall  have  been  admit- 
ted to  probate. "  The  court  in  Estate  of 
Sanderson,  74  Cal.  208,  15  Pac.  Rep.  753, 
said :  "  In  cases  of  contests  of  a  will,  the 
Issues  must  be  such  as  that  thedetermlna- 
tlonofthem  will  leave  to  the  court  no 
ofTiceexcept  to  enter  a  judgment  admitting 
the  will  to  probate  or  rejecting  it."  The 
court  below  disregarded  the  plain  require- 
ments of  the  statute,  supra,  and  deprived 
the  appellants  of  their  right  to  a  trial  by 
the  mode  which  has  been  pointed  out.  It 
would  be  improper  for  us  to  express  an 
opinion  upon  the  Interpretation  of  said 
will  and  codicil  until  the  issues  of  fact 
have  been  tried  and  determined  according 
to  law.  It  Is  ordered  and  adjudged  that 
the  judgment  be  reversed,  and  that  the 
cause  be  remanded,  witlj  instruction  to 
the  court  to  proceed  iu  accordance  here- 
with. 

Dk  Witt,  J.,  coiicnrs.  Harwood,  J., 
being  disqualified,  did  not  particijtate  iu 
this  decision. 

ai  Mont.  38) 

Pendleton  v.  Cowling  et  a/.i 
(Supreme  Court  of  Montana.    July  20, 1891.) 

VeSDOS  A.HW  VSXDEB — PuRCnASE   IN  TbUBT — PLIA- 
BILITY FOB  FuitCHAsd  Monet. 
FlaintiS  conveyed  land  to  one  C,  who  ex- 
ecuted  Dotos  seoni-ed   to  mortfase  for  tha  owe- 

'Kehearing  denied. 
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dbaao  money.  O.  then  executed  a  trust-deed, 
which  recited  that  be,  as  party  of  the  first  part, 
and  two  others,  parties  of  the  second  part,  bad 
jrarchased  the  land,  specified  the  interest  of 
each,  and  declared  that  for  their  mntual  Ijeneflt 
and  convenience  they  had  afH'eed  that  the  con- 
veyance should  be  made  to  C.  Held,  that  such 
trust-deed  did  not  render  the  parties  of  the  sec- 
ond part  therein  personally  liable  for  the  pur- 
chase-money notes. 

Appeal  from  district  coort,  Lewis  and 
Clarke  county;  William  H.  Hunt,  JudRu. 

Action  un  certain  promissory  notes  by 
James  Pendleton  against  Parnell  C.  Cowl- 
ing and  others.  The  demurrer  of  Shober 
and  Adams,  two  ol  the  defendants,  was 
Bustained.    Plaintiff  appeals.    Affirmed. 

McConnell  &  Clayber/f,  for  appellants. 
./.  H.  Shober  and  Toole  &  Wallnce,  for  re- 
spondents. 

Blake,  C.  J.  This  action  was  com* 
menced  October  17, 1889,  by  Pendleton,  the 
plaintiff  and  appellant,  against  Cowling, 
Towner,  Shober,  and  Adams,  to  recover 
the  amount  of  the  priudpal  and  interest 
uf  certain  promissory  notes.  The  court 
below  sustained,  December  30, 1890,  the  de- 
murrer of  Shober  and  Adams  to  the  second 
amended  complaint,  and,  upon  the  elec- 
tion of  the  plaintiff  to  abide  by  his  plead- 
ings,entered  judgment  for  said  defendants 
for  their  costs.  We  are  required  to  i^view 
this  ruling,  and  the  material  tacts  should 
be  fully  stated.  It  appears  thatPendleton 
owned,  April  7, 1887,  a  certain  tract  of  land 
in  the  county  of  Jackson,  state  of  Mis- 
souri, and  then  sold  it  to  Co<vllbg  for  the 
sum  of  $91,000,  of  which  the  sum  of  $31.0U0 
was  paid  in  cash.  Cowling  executed  to 
Pendleton  three  promissory  notes,  ot 
^20,0U0  each,  for  the  remainder  of  the  pur- 
chase price,  which  were  due,  respectively, 
in  one,  two,  and  three  years  from  such 
date,  with  Interest  at  the  rate  of  8  per 
cent,  per  annum,  and  were  signed  by  T.  F, 
Snedlng,  as  security  for  Cowling.  Pendle- 
ton then  delivered  to  Cowling  a  warranty 
deed  for  the  land,  which  was  recorded 
.'Vprll  7, 1887,  in  said  county  of  Jackson. 
At  the  same  time  Cowling  executed  tu  W. 
S.  Wells  a  deed  of  trust  upon  the  premises 
to  secure  the  payment  ot  the  notes,  which 
was  likewise  recorded.  This  instrument 
provided  that  it  Cowling  and  Sneding 
should  fail  to  pay  the  notes,  or  any  part 
thereof,  when  any  of  them  became  due,  the 
whole  should  become  payable.  The  first 
note  matured  April  10, 1888,  and  was  not 
paid.  Cowling  sold,  October  17, 1887,  this 
land  to  Towner,  Shober,  and  Adams  for 
the  sura  of  f  20,501,  but  the  deed  was  exe- 
cuted  to  Towner  alone,  and  also  recorded 
in  the  state  of  Missouri.  It  is  provided  in 
the  deed  of  Cowling  to  Towner  that  the 
conveyance  is  subject  to  the  deed  of  trust 
from  Cowling  to  Wells,  and  that  "all  ot 
said  notes,  and  Interest  thereon,  the  gran- 
tee assumes  and  agrees  to  pay."  The 
complaint  alleges  that  "the  payment  of 
said  three  promissory  notes,  ot  t'iO.OOO 
each,  was  a  part  of  the  consideration"  ol 
this  sale.  The  deed  was  executed  to 
Towner,  who  was  a  resident  of  the  state 
of  Missouri,  for  the  convenience  of  parties 
who  might  wish  to  buy  said  land,  the  said 
Shober  and  Adams  being  residents  of  this 
state.    On  the  day  ot  the  delivery  ol  the 


deed  by  Cowllog,  Towner  executed  a  dec- 
laration of  trust,  and  one  copy  thereof 
was  delivered  to  Shober  and  Adams,  re- 
spectively. This  instrument,  which  was 
signed  and  acknowledged  solely  by  Town- 
er, contains  the  following  recitals:  That 
Towner,  Shober,  and  Adams  have  pur- 
chased of  Cowling  the  land  described  in 
the  foregoing  deeds,  "for  the  price  and 
sura  of  $201,500,  all  uf  said  consideration 
being  paid  save  the  deferred  payment  of 
three  notes  of  $20,000  each,  secured  by  a 
deed  ot  trust  executed  by  Parnell  C.  Cowl- 
ing to  James  Pendleton,  •  •  •  and 
subject  to  the  conditions  ot  the  deed;" 
that  the  Interest  of  purchasers  is  as  fol- 
lows: Towner,  tJbree-tifths ;  Adams,  one- 
titth;  andShober.one-tifth;  that  said  par- 
ties "have  consented  and  agreed  that  for 
their  mutual  benefit,  convenience,  and  ac- 
commodation, and  for  the  purpose  of  fa- 
cilitating the  sale  and  management  of  said 
real  estate,  and  the  transfer  thereof  in  case 
of  sale,  the  conveyance  of  said  real  estate 
to  be  made  to  the  said  Oscar  M.  Towner, 
subject  to  a  deed  of  trust  to  secure  the 
aforesaid  deferred  payments:  Now,  there- 
fore. In  consideration  ot  the  premises,  the 
said  Oscar  M.  Towner  hereby  expi'essly 
declares  that  he  holds  the  above-described 
real  estate  in  trust  for  himself,  and  all  the 
parties  hereinbefore  named,  according  to 
their  respective  interests  hereinbefore 
stated;  and  the  said  oicar  M.  Towner 
hereby  promises  and  agrees  and  binds  him- 
self to  sell  and  convey  the  real  estate  in 
accordance  with  the  direction  of  said  par- 
ties in  interest,  and  appropriate  the  pro- 
ceeds derived  from  said  sale,  in  the  man- 
ner directed  by  all  of  said  parties  in  inter- 
est, and  to  hold  said  real  estate  as  afore- 
said, until  all  ot  said  parties  shall  direct 
otherwise.  In  witness  whereof  the  said 
Uscar  M.  Towner  has  hereunto  set  bis 
hand  and  seal  the  day  and  year  first  above 
written ;  three  original  drafts  of  this  dec- 
laration being  executed  for  use  and  benefit 
of  said  parties  in  interest.  O.  M.  Townbk. 
[Seal.]  Acknowledged,  Missouri  form, 
October  20th,  1888. "  The  first  paragraph 
ol  this  instrument  is  in  these  words: 
"This  article  ot  agreement,  made  and  en- 
tered into  this  17th  day  of  October,  1887, 
by  and  between  Oscar  M.  Towner,  of  the 
county  of  Jackson,  state  ot  Missouri, 
party  ot  the  first  part,  and  I.  William 
Adams  and  John  H.  Shober,  both  of  the 
city  of  Helena,  territory  of  Montana,  jiar- 
tiee  of  the  second  part,  witnesseth. "  It  is 
not  alleged  that  this  agreement  was  re- 
corde<1.  The  complaint  sets  forth  the 
statutes  of  the  state  of  Missouri,  which  re- 
quire declarations  of  trust  to  be  in  writ- 
ing, and  signed  by  the  party  who  is  legal- 
ly enabled  to  declare  the  same.  It  is  fur- 
ther alleged  that  Towner,  Shober,  and 
Adams  Jointly  assumed  the  pa.vment  ot 
the  said  notes,  and  that  Shober  and 
Adams  accepted  the  declaration  ot  trust. 
Wells,  as  the  trustee,  sold  August  23,  1888, 
the  land  for  the  sum  of  $20,131,  "  under  the 
provisions  of  the  deed  of  trust, "  and  the 
amount,  after  deducting  the  expenses  ol 
the  sale,  was  credited  upon  the  first  of  said 
notes. 

Does  the  complaint  state  facts  sufficient 
to  constitute  a  cause   of   a,ction7    It  is 
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conceded  that  no  other  written  Instm- 
ments  were  executed  by  the  parties  than 
those  which  are  mentioned  In  the  com- 
plaint, and  the  liability  of  the  respondents 
to  pay  the  foregoing  notes  depends  upon 
their  interpretation.  Counsel  have  treat- 
ed the  case  upon  this  theory,  and  we  have 
been  governed  accordingly,  In  considering 
the  legal  propositions  which  have  been 
dlscQSsed.  When,  therefore,  it  is  alleged 
that  Shober  and  Adams  "jointly  assumed 
with  the  said  Towner  the  payment  of  the 
aforesaid  three  notes,"  it  must  be  under- 
stood that  this  language  refers  to  the 
effect  of  the  deeds  and  declaration  of 
trust,  and  not  to  acts  which  are  not  set 
forth  In  these  docnments  or  the  com- 
plaint. This  action  was  commenced  In 
the  courts  of  the  territory  of  Montana. 
and  the  amount  in  controversy  was  suffi- 
cient to  g:lve  to  the  aggrieved  party  the 
right  of  appeal  to  the  supreme  court  of 
the  United  States.  If  our  Judgment  can 
be  reviewed,  the  right  of  the  parties  must 
be  settled  by  the  declHlons  of  that  tribu- 
nal, and  our  tield  of  Inquiry  would  be 
limited.  The  enabling  act  of  congress  for 
the  admission  of  Montana  Into  the  Ameri- 
can TTnlon,  approved  February  22,  1889, 
contains  this  section :  "  (22)  That  all  cases 
of  appeal  or  writ  of  error  heretofore  pros- 
ecuted, and  now  pending  in  the  supreme 
court  of  the  United  States,  upon  any  rec- 
ord of  the  supreme  court  of  any  of  the  ter- 
ritories mentioned  in  this  act,  or  that 
may  hereafter  lawfully  be  prosecuted  up- 
on any  record  from  either  of  said  courts, 
may  be  heard  and  determined  by  said  su- 
preme court  of  the  United  States;  and  the 
mandate  of  execution  or  of  further  pro- 
ceedings shall  be  directed  by  the  supreme 
court  of  the  United  States  to  the  circuit 
or  district  court  hereby  established  with- 
in the  state  succeeding  the  territory  from 
which  such  record  is  or  may  be  pending, 
or  to  the  supreme  court  of  such  state,  as 
the  nature  of  the  case  may  require;  •  •  * 
and  each  of  the  circuit,  district,  and  state 
courts,  herein  named,  shall  respectively  be 
the  successor  of  the  supreme  court  of  the 
territory,  as  to  all  such  cases  arising  with- 
in the  limits  embraced  within  the  Jurisdic- 
tion of  such  courts,  respectively,  with  full 
power  to  proceed  with  the  same,  and 
award  mesne  or  final  process  therein; 
and  that  from  all  Judgments  and  decrees 
of  the  supreme  court  of  either  of  the  ten-I- 
tories  mentioned  in  this  act,  in  any  case 
arising  within  the  limits  of  any  of  the 
proposed  states  prior  to  admission,  the 
parties  to  such  judgment  shall  have  the 
same  right  to  prosecute  appeals  and  writs 
of  error  to  the  supreme  court  of  the  Unit- 
ed States  as  they  shall  have  had  by  law 
prior  to  the  admission  of  said  state  into 
the  Union."  25  St.  U.  S.  682.  This  is  the 
sole  provision  which  controls  the  right  of 
appeal  in  the  case  at  bar,  and  it  is  evi- 
dent that  the  same  is  not  embraced  In  the 
above  clauses  of  the  act  of  congress. 
Some  of  these  clauses  owe  their  orixin  to 
the  decisions  of  the  supreme  court  of  the 
United  States  in  causes  that  were  pend- 
ing during  the  change  of  territories  into 
states.  Hunt  v.  Palao,  4  How.  5Stf;  Mc- 
Nulty  V.  Batty,  10  How.  72.  It  is  held  in 
Hamilton  V.  Kneelaud,  1  Nov.  W,  that  a 


case  which  was  brought  in  the  district 
court,  and  appealed  to  the  sapreme  court 
of  the  territory  of  Nevada,  and  deter- 
mined by  the  supreme  court  of  the  state, 
cannot  be  taken  to  the  supreme  court  of 
the  United  States  upon  the  ground  that 
the  organic  act  of  the  territory  allowed 
such  appeal  when  the  action  was  com- 
menced. Chief  Justice  Waite,  in  Kailroad 
Co.  V.Grant,  98  U.  S.  398,  said:  "It  has 
universally  been  held  that  our  appellate 
Jurisdiction  can  only  be  exercised  in  cases 
where  authority  tor  that  purpose  is  given 
by  congress.  It  Is  equally  well  settled 
that,  if  a  law  conferring  Jurisdiction  is  re- 
pealed without  any  reservation  as  to 
pending  cases,  all  such  cases  fall  with  the 
law"  See  cases  there  cited,  and  Qordon 
V.  U.  S.,  117  U.  S.  704.  It  is  alleged  In  Uie 
complaint  that  the  respondents  accepted 
the  deed  from  Cowling,  and  also  the  decla- 
ration of  trust  by  Towner,  but  It  does  not 
appear  that  Towner  or  Stiober  or  Adams 
ever  performed  any  act  concerning  this 
land,  or  enjoyed  the  possession  thereot. 
The  diligent  labor  of  counsel,  and  an  in- 
dependent examination  upon  our  part, 
have  failed  to  produce  an  authority  pos* 
sessing  the  remarkable  features  which 
have  been  detailed.  The  conveyances  and 
deed  of  trust,  which  are  referred  to  in  the 
complaint,  are  not  pleaded  in  biec  verba., 
and  their  effect  is  not  always  defined  with 
certainty.  It  should  be  borne  in  mind 
that  this  Is  not  an  action  for  the  foreclos- 
ure of  the  deed  of  trust  and  the  recovery 
of  a  judgment  againsit  Shober  and  Adama 
for  the  deficiency.  The  property  has  been 
disposed  of  by  the  trustee  in  tlie  state  of 
MlHsouri,  and,  according  to  our  view, 
there  is  only  one  question  for  our  solu- 
tion. Did  the  respondents,  by  virtue  of 
the  foregoing  documents,  become  liable 
for  the  payment  of  such  deficiency?  This 
is  answered  by  the  conditions  of  the  coa- 
tracts  of  the  parties.  The  deed  from 
Cowling  to  Towner  contained  this  clause: 
"All  of  said  notes  and  Interest  thereon  the 
grantee  assumes  and  agrees  to  pay." 
The  grantee  was  Towner,  and  not  Shober 
or  Adams,  and  his  assumption  of  this 
obligation  cannot  be  disputed.  The  bare 
reasons  tor  this  transaction  are  immateri* 
al,  but  the  pertinent  fact  is  that  this 
agreement  was  not  made  by  Shober  or 
Adams.  Chief  Justice  Shaw  In  Hunting- 
ton v.  Knox,  7  Cush.  871,  said:  "When  a 
contract  is  made  by  deed  under  seal,  on 
technical  grounds,  no  one  but  a  party  to 
the  deed  is  liable  to  be  sued  npon  it;  and 
therefore,  if  made  by  an  agent  or  attor- 
ney, it  must  be  made  in  the  name  of  the 
principal,  in  order  that  he  may  be  a  par- 
ty, because  otherwise  he  Is  not  bound  by 
It."  The  supreme  court  of  the  state  of 
Missouri  In  Worley  v.  Uryden,  57  Mo. 
226,  said:  "The  deed  Is  always  the  best 
evidence.  In  the  first  place,  of  the  inten- 
tion of  the  parties,  and,  before  it  can  b« 
altered  or  changed  in  Its  legal  Import, 
convincing  and  satisfactory  evidence  must 
be  adduced  for  that  purpose."  What, 
then,  is  the  precise  language  of  Towner 
in  the  declaration  of  trust?  "All  of  said 
ronsfdcratiun  being  paid  save  the  deterred 
payment  of  three  notes  of  $20,000  each,  so- 
cured  by  a  deed  of  trust  Axwuted  by  Par* 
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nellC.CowUng  to  James  Pendleton;"  and 
titut  the  parties  thereto  have  consented 
that  "the  conv«'yance  ol  stild  real  estate 
be  made  to  the  said  Oscar  M.  Towner, 
sabject  to  a  deed  of  trust  to  secnre  the 
aforesaid  deferred  payments."  While 
Towner  was  the  owner  ol  three-filths  of 
this  property,  he  sustained  towards 
Shober  and  Adams  the  relation  of  a  trus- 
tee for  the  remainder.  Seymour  ▼.  Freer, 
8  Wall.  202.  The  declaration  of  trust 
"was  precisely  the  instrument  which  the 
statute  requires  to  show  that  the  trustee 
was  not  the  owner  of  the  land  by  virtue 
of  conveyances  to  him  absolute  on  their 
face. "  Wrljjht  v.  Douglass,  7  S.  T.  564. 
"It  must  also  be  observed  that,  if  a  trust 
la  declared  in  writing, "  says  Mr.  Perry  in 
his  work  on  Trusts,  "courts  never  permit 
parol  proof  of  a  trust  to  contradict  an  in- 
tention expressed  upon  the  face  of  the  in 
strument  itself,  for  that  would  be  to  allow 
parol  evidence  to  vary,  contradict,  or 
annul  a  written  instrument. "  Volume  1, 
(2d  Ed.)  §  76,  and  cases  cited. 

The  authorities  bold  that  the  above 
words  of  the  declaration  of  trust,  If  insert* 
ed  in  a  deed,  do  not  make  the  grantee  lia- 
ble fur  the  payment  of  such  an  incum- 
brance upon  the  land.  Mr.  Jones,  the 
learned  autlior  of  the  work  on  Mortgagt^W 
says:  "A  deed  which  is  merely  made  sub- 
ject to  a  mortgage  specified,  does  not 
alone  render  the  grantee  personally  liable 
for  the  mortgage  debt.  To  create  such 
liability,  there  must  be  such  words  as  will 
clearly  import  that  the  grantee  assumed 
the  obligation  of  paying  the  debt.  It  is 
not  necessary  that  any  particular  formal 
words  should  be  used,  but  that  the  in- 
tention to  impose  upon  the  grantee  this 
obligation  should  clearly  appear.  A  pur- 
chaser of  land  accepting  a  deed  expressly 
conveying  It  subject  to  a  mortgage,  and 
excepting  It  from  the  covenants,  is  not 
himself  personally  liable  to  pay  it,  unless 
be  covenants  to  do  so."  Volume  l,(l8t 
Ed.)  §  748,  and  cases  cited ;  Elliott  v.  Sack- 
ett,  1U8  V.  S.  132,  2  8up.Ct.  Rep.  375;  Shep- 
herd V.  May,  115  U.  S.  505,  6  Sup.  Ct.  Rep. 
119.  The  litigation  In  these  cases  had  Its 
origin  in  the  sales  of  property  under  a 
trust-deed.  The  court  held  in  Flske  v. 
Tolman,  124  Muss.  254,  that  a  promise  to 
pay  the  mortgage  debt  cannot  be  Inferred 
from  the  acceptance  of  a  deed  containing 
this  clause:  "Subject,  however,  to  a 
mortgage  •  •  •  of  f7.000,  which  is 
part  of  the  above-named  consideration, " 
Id.,  and  cases  cited ;  Wiltsie,  Mortg.  §§  608, 
610,  613,  and  cases  cited.  Mr.  Wiltsie 
says:  "Whether  a  personal  liability  Is  as- 
sumed in  any  case  is  always  dependent  on 
the  intention  of  the  parties;  unless  the 
parties  have  declared  this  inteiition  In 
express  words,  no  liability  will  be  in- 
curred. If  the  deed  merely  recites  that 
the  land  is  taken  subject  to  a  certain 
mortgage,  there  will  be  no  personal  lia- 
bility. Neither  will  the  words  '  under  and 
subject '  to  a  mortgage,  which  is  speci- 
fied. Import  a  prumlse  to  pny,  nor  create 
a  personal  ilablUty."  Section  615.  We 
have  consulted  numerouo  canes,  and  do 
Bot  hesitate  to  assert  this  to  be  the  gen- 
eral rule.  These  contracts  were  executed 
within  the  state  of  Missouri,  in  relation 


to  land  therein,  and  it  should  be  noticed 
that  her  courts  have  reiterated  theRe  prin- 
ciples. In  Hall  V.  Morgan,  79  Mo.  47,  Mr. 
Justice  Sbkrwood  in  the  opinion  said: 
"Nor  is  the  view  entertained  that  the 
words  'subject  to  a  mortgage,'  contained 
in  the  deed  last  referred  to,  have  any 
bearing  on  this  controversy,  since  they 
were  only  such  words  as  the  law  would 
imply.  •  •  »  Onleas  there  was  an  ex- 
press agreement  to  that  effect,  he  (the 
purchaser)  would  not  be  personally  liable 
for  the  mortgage  debt,  even  though  the 
deed  under  which  he  claims  had  conveye<l 
the  property  therein  mentioned, '  subject 
to  aa  outstanding  mortgage.'  2  Wasbb. 
Real  Prop.  113.  Unless  the  deed  recites 
words  Importing  on  the  part  of  the  gran- 
tee a  personal  liability  for  the  debt,  such 
words  as  are  quoted  above  will  be  re- 
garded as  a  merely  descriptive  clause,  or 
one  inserted  as  restrictive  of  the  cove- 
nants of  warranty  from  the  grantor.  Id. 
209."  The  supreme  court  of  that  state 
has  also  held  that,  "if  a  grantee  takes  a 
deed  containing  a  recital  that  the  land  is 
subject  to  a  mortgage  which  the  grantee 
aasomes  or  agrees  to  pay,  a  duty  Is  im- 
posed on  him  by  the  acceptance,  and  the 
law  Implies  a  promise  to  perform  it,  on 
which  promise,  in  case  of  failure,  imsamp- 
sit  will  He."  Helm  v.  Vogel,  69  Mo.  529; 
Fitzgerald  v.  Barker.  70  Mo.  685.  When- 
ever a  Judgment  has  been  entered  for  a 
deficiency  against  the  grantee  of  the 
mortgagor,  the  obligation  is  created  by 
the  direct  assumption  of  the  debt  which 
has  been  secured.  The  terms  of  the  dec- 
laration of  trust  are  easily  understood, 
and  we  must  disregard  the  allegations  of 
the  complaint  wbirli  are  inconsistent 
therewith.  The  plain  inference  from  this 
instrument  is  that  tbe  respondents  have 
not  undertaken  to  pay  said  notes  to  the 
appellant.  Its  recitals  are  of  matters 
which,  under  the  authorities,  cannot 
serve  as  the  foundation  of  a  personal  lia- 
bility upon  tbe  part  of  Shober  and  Adams 
to  satisfy  the  demand  ol  the  mortgagee 
in  this  action.  The  complaint  fails  to 
show  that  either  of  the  respondents  mani- 
fested the  intention  to  assume  tbe  pay- 
ment of  the  notes  to  Pendleton,  and  the 
action  of  the  court  below  in  sustaining 
the  demurrer  was  correct.  It  is  therefore 
ordered  and  adjudged  that  tbe  Judgment 
be  affirmed. 

Habwood  and  De  Witt,  JJ.,  concur. 


ao  Mont.  6W: 

/a  re  McFarland'b  Estate. 

Db  Long  et  al.  v.  Emerson  et  al. 

(Supreme  Cowrt  qf  Montana.    Feb.  18, 189L) 

Administrxtob — ^TixB  or  Distkibutioh — NOTIOI 
—Costs. 
Under  the  probate  practice  act  of  Montana, 
the  earliest  period  at  wtiicb  an  estate  ma;  be 
distributed  Is  tliat  provided  for  by  section  284, 
which  allows  distrioution  after  Tour  months  from 
the  issuance  of  letters  of  administration,  provid- 
ed tbe  distributees  ^ve  bond  to  secure  the  es 
tate.  Held  that  Where  an  administrator  witb 
the  will  annexed  procures  an  order  oonstruing 
tbe  will,  and  ordering  distribution  within  M 
days  after  the  issuance  of  letters,  and  immedi- 
ately distributes  accordingly,  without  requiring 
bouos,  and  it  appears  that  no  appraisement  ot 
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Inventory  was  made,  that  no  notices  of  the  time 
for  distribution  were  mailed  to  the  heirs  at  law, 
and  that  no  other  statutory  requirement  subse- 
quent to  the  issuance  of  letters  was  complied 
with,  all  proceedings  subsequent  to  that  time 
will  be  set  aside,  and  the  costs  of  such  proceed- 
ings, including  the  costs  of  the  appeal,  will  be 
taxed  to  the  administrator. 

Appeal  from  district  court.  Deer  Loflge 
county;  1).  M.  Dcufee.  Judge. 

Proceeding  by  an  administrator  to  ob- 
tain a  construction  of  a  will  and  distribu- 
tion of  the  esta  te.  Order  of  distribution 
granted.  Hannah  De  Long  and  others  ap- 
peal. Order  set  aside.  For  former  report, 
see  26  Pac.  Rep.  185. 

Forbia  &  Forft/.s,  for  appellants.  Thomp- 
son Campbell  and  Robinson  &  Stapletoa, 
lor  respondents. 

Harwooi),  J.  The  appeal  herein  Is  from 
an  order  of  distribution  of  the  estate  of 
Elizabeth  McFarland,  deceased.  The  ap- 
peal Is  prosecuted  on  behalf  of  Hannah  De 
Long  and  others,  who  claim  to  be  heirs 
at  law  of  decedent.  The  record  before  us 
is  certified  by  the  clerk  of  the  court  below 
to  contain  all  records,  flies,  and  proceed- 
ings had  in  that  court  In  reference  to  the 
estate  of  decedent;  and  from  the  record  it 
appears  that  said  Elizabeth  McFarland 
died  at  the  county  of  Deer  Lodge,  state  of 
Montana,  on  the  lat  day  of  November,  A. 
D.  1S89;  that  on  the  5th  day  of  December, 
1889,  a  petition  was  filed  in  the  district 
court  within  and  for  said  county  by  Wil- 
bur N.  Aylesworth,  representing  to  the 
court  that  said  Elizabeth  died  as  afore- 
said, leaving  an  estate  in  Montana,  con- 
sisting of  real  and  personal  property,  of 
the  value  of  about  -915,000;  and  also  that 
decedent  left  a  last  will  and  testament, 
which  was  tendered  with  said  petition, 
and  the  probate  thereof  asked,  together 
with  the  appointment  of  Orren  Emerson 
as  administrator  of  said  estate  with  the 
will  annexed ;  that  on  December  28, 1889, 
said  petition  was  heard,  and  the  said  last 
will  and  testament  of  decedent  was  proved 
and  admitted  to  probate,  and  letters  of 
administration  were  Issued  to  said  Orren 
Emei-son  by  order  of  said  court.  Noth- 
ing further  appears  to  have  been  done  in 
the  matter  of  said  estate  until  about  a 
mouth  alter  the  probate  of  said  will,  and 
the  issuance  of  such  letters  of  administra- 
tion with  the  will  annexed,  when,  on  Jan- 
uary 23,  1890,  said  administrator  filed  in 
said  conrt  bis  petition  praying  for  a  de- 
cree construing  the  will  of  decedent,  and 
an  order  of  distribution  of  the  estate  ac- 
cording to  the  devises  and  bequests  of  the 
will;  and  that.  If  the  whole  of  said  estate 
was  not  devised  by  said  will,  the  court 
determine  what  portion  of  said  estate  be 
divided  among  the  heirs  at  law  of  de- 
cedent, and  make  an  order  for  the  distri- 
bution of  the  same-  It  appears  that  all 
the  heirs  at  law  of  decedent  were  not 
known  to  petitioner  when  the  petition 
asklngfortheprobateof  the  will  was  filed, 
because  it  is  alleged  in  that  petition  that 
the  next  of  kin  to  decedent  of  whom  peti- 
tioner was  advised  "is  Hannah  De  Long, 
of  Brooklin,  Ontario,  Canada,  and  John 
Fisher,  of  VValkertown,  Yorkshire,  Eng- 
'and;"  while  in  the  petition  for  distribu- 


tion of  said  estate  It  is  alleged  that  "the 
next  of  kin  of  said  Elizabeth  McFarland, 
deceased,  are  her  brothers  aud  sisters,  to- 
wit,  John  Fisher,  brother;  Mrs-  Hannah  De 
Long,  sister;  and  Samuel  H-  Fisher,  now 
deceased;  that  said  Samuel  H.  Fisher  left 
hini  surviving  Isabella  Fisher,  his  widow, 
and  four  children,  to-wlt,  Mrs.  Kate  Gee, 
Mary  Ann  Sadler,  William  Fisher,  aud 
John  Fisher."  It  Is  not  shown  where 
such  additional  heirs  at  law  reside,  nor  is 
it  shown  that  their  residence  was  un- 
known to  the  administrator-  Upon  the 
presentation  of  the  petition  for  distribu- 
tion of  said  estate  and  the  construction  of 
said  will,  the  court  made  an  order  setting 
the  same  for  bearing  on  February  8, 1890 ; 
and  ordered  that  all  persons  interested  in 
the  estate  be  and  appear  on  that  day,  and 
show  cause  "why  said  administrator's  ac- 
count should  not  be  allowed,  and  an  or- 
der that  the  residue  of  said  estate  remain- 
ing in  the  hands  of  said  administrator  be 
decreed  to  be  the  property  of  the  devisees 
named  in  the  will  of  said  testatrix;"  and 
that  a  copy  of  said  order  "be  published  in 
the  Silver  State,  a  weekly  newspaper  pub- 
lished In  said  county,  by  two  Insertions  of 
said  order."  The  next  proceeding  in  said 
estate  was  the  hearing  of  the  petition  for 
distribution,  set  down  for  hearing,  as 
aforesaid,  on  the  8th  of  February,  1890; 
aud  upon  said  hearing  an  order  and  de- 
cree was  made,  construing  the  will  of  de- 
cedent, and  ordering  the  estate  distributed 
to  Wilbur  N.  Aylesworth,  and  to  the  es- 
tate of  David  H.  McFarland,  deceased; 
the  said  Aylesworth  and  David  H.  McFar- 
land being  legatees  named  In  the  said  will 
of  Elizabeth  McFarland,  decedent.  It  was 
further  ordered  that,  upon  the  said  admin- 
istrator delivering  over  the  estate  of  de- 
cedent as  provided  by  said  order,  the  ad- 
ministration of  said  estate  "shall  be  de- 
clared fully  settled  and  closed,  and  said 
administrator  and  his  bondsmen  shall  be 
released  from  any  further  duties  or  trusts.  " 
No  appearance  was  made  at  said  hearing, 
uor  during  any  other  proceedings  In  said 
estate,  by  any  of  said  heirs  at  law  of  de- 
cedent. 

It  is  contended  on  behalf  of  appellants 
that  the  procedure  had  in  this  summary 
administration  and  distribution  of  said 
estate  was  irregular  aud  unlawful,  and 
therefore  that  the  said  decree  construing 
decedent's  will,  and  order  of  distribution 
of  said  estate,  should  be  set  aside  and  va- 
cated, because  the  same  was  premature, 
and  because  other  rpqulrements  of  the 
statute  in  the  administration  of  said  es- 
tate were  not  complied  with,  such  as  mak- 
ing an  inventory  and  appraisement  of  said 
estate,  and  the  giving  of  due  notice  to 
heirs  at  law  by  mailing  of  notices  in  addi- 
tion to  the  publication,  and  waiting  the 
time  required  by  statute  before  ordering 
tile  distribution  of  said  estate.  It  Is  far- 
ther contemled  on  behalf  of  appellants 
that  the  construction  of  the  will  of  dece- 
dent was  erroneous,  and  that  the  distrlbu- 
tlon  of  the  estate  thereunder  was  not  In 
accordance  with  the  provisions  of  law  ap- 
plicable to  the  facts  before  the  conrt  when 
the  order  was  made.  The  point  is  made 
that,  as  appeared  to  the  court,  and  as 
shown  by  the  record  here,  said  David  H. 
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McFarland,  one  lej^atee  under  the  will  of 
Elizabeth  McFarland,  died  prior  to  the 
death  of  Elizabeth,  and  that  the  beqnest 
to  him  lapsed,  and  shuald  not  have  been 
distributed  to  the  estate  of  David  H.  We 
Bball  not  at  this  time  discuss,  or  under- 
take to  determine,  the  point  presented  hh 
to  the  construction  of  said  will.  Upon  a 
proper  hearing  before  the  court  below, 
with  the  parties  represented,  It  may  be 
that  then,  with  such  llpht  as  is  brought 
to  the  consideration  of  the  court,  a  satis- 
factory construction  of  the  will  of  dece- 
dent will  be  made.  It  suffices  for  the  dispo- 
sition of  this  appeal  to  flud,  as  we  have 
from  a  review  of  the  record,  that  there 
has  been  no  regular  procedure  in  the  ad- 
ministration of  said  estate  subsequent  to 
the  issuance  of  the  letters.  The  irregular- 
ities complained  of  are  apparent  from  the 
record.  There  is  no  law  which  authorizes 
such  procedure  In  the  administration  and 
disposition  of  an  estate  as  appears  to 
have  been  had  in  this  instance.  The  heirs 
uf  dece<lent,  and  ail  legatees,  devisees, 
creditors,  guardians,  and  others  who  may 
be  in  any  way  interested  In  an  estate,  and 
their  counsel,  have  a  right  to  presume 
that  the  requirements  ol  thestatnte  will  be 
fulfilled  in  the  administration  of  an  estate: 
and  they  have  a  right  to  presume  that  no 
final  distribution  thereof  will  be  made  un- 
til such  intermediate  proceedings  have 
been  had,  and  the  period  fixed  by  statute 
for  the  distribution  has  arrived  ;  and  such 
interested  parties  have  a  riglit  to  the  time 
provldeil  by  law  for  the  orderly  procedure 
In  the  administration  of  an  estate,  or  the 
execution  of  a  will,  to  appear  and  make  a 
showing  of  their  claims  and  iuterests. 
The  earliest  period  at  which  the  law  pro- 
vides for  even  a  partial  distribution  to 
"heir,  devisee,  or  legatee"  Is  "af'^er  the 
lapse  of  four  months  from  the  issuing  of 
letters  testamentary  or  of  administra- 
tion," and  this  distribution  is  made  upon 
the  distributee  giving  bond  as  required. 
Section  284,  Prob.  Prac.  Act.  There  are 
provisions  for  the  summary  settlement  of 
estates,  where  the  value  of  the  whole  es- 
tate does  not  exceed  the  amount  allowed 
to  the  widow  and  minor  children  tor  their 
support ;  and  also  for  the  settlement  of 
the  estate  "at  the  end  of  six  months  after 
issuing  of  letters, "  where  the  whole  estate 
does  not  exceed  f 3,000  in  value.  Section 
138,  Id.  There  is  a  further  provision  for 
the  settlement  of  an  estate  "at  the  end  of 
six  months  from  the  date"  of  an  order  for 
final  settlement, which  order  maybe  made 
when  it  appears  from  the  "inventory  and 
appraisement  that  tbeestateof  a  deceased 
person  does  not  exceed  five  hundred  dol- 
lars."  Section  558,  Id.  These  provisions  for 
settlement  of  small  estates  require  regular 
proceedings  until  the  return  of  the  inven- 
tory and  appraisement  whereby  la  shown 
the  value  and  condition  of  the  estate.  But 
In  the  case  before  us,  as  appears  from  the 
record,  no  Inventory  and  appraisement 
were  ever  returned.  However,  It  appeared 
by  the  petition  for  letters,  and  from  evi- 
dence on  the  hearing  for  the  probate  of 
the  will  of  decedent,  that  she  left  an  estate 
of  the  value  of  f  15,000.  The  requirements 
of  the  Probate  Code  are  so  plain  and  spe- 
cific we  think  the  irregularities  shown  in 


this  case  are  inexcusable,  and  that  the 
cost  Involved  thereby,  including  the  costs 
olthis  appeal,  ought  to  be  taxed  against 
said  administrator  personally,  and  it  will 
be  BO  ordered.  Ordered  tiiat  the  decree  of 
the  court  below  construing  the  will  of  de- 
cedent, ordering  distribution  of  the  estate, 
and  approving  the  final  account  of  said 
administrator,  and  discharging  him  and 
his  bondsmen,  and  declaring  said  estate 
closed,  be,  and  the  same  are  hereby,  set 
aside  and  wholly  annulled;  and  that  the 
administration  of  said  estate  be  reopened 
by  the  court  below;  and  the  administra- 
tion, settlement,  and  distribution  thereof, 
subsequent  to  the  issuance  of  letters  of  ad- 
ministration with  the  will  annexed,  be 
proceeded  with  in  the  manner  provided  by 
law.  And  It  Is  further  ordered  that  all 
costs  Involved  in  theirroguiar  proceedings 
in  said  estate,  subsequent  to  the  issuance 
of  letters  of  administration  with  the  will 
annexed,  which  proceedings  are  set  aside 
by  this  order,  including  the  costs  ol  this 
appeal,  be  taxed  against  said  Orren  Em- 
erson personally,  and  that  such  costs  be 
not  suffered  to  stand  as  a  charge  against 
said  estate. 

Blakb,C.  J.,  and  De  Witt,  J.,  concur. 


McCaitlet  v.  1'yleb  et  a/. 

(Supreme  Court  of  MotUana.    July  20, 1891.) 

Appeal— RaviBW—PrsDiNOs  op  Pact. 

The  rule  that  a  finding  of  tacts  must  stand, 

If  there  is  evidence  to  support  it,  does  not  apply 

to  the  trial  court ;  and   an  order  for  a  new  trial 

will  not  be   disturbed   on   appeal,  where   it  was 

granted  because  the  evidence  did  not  Justify  the 

judgment  based  on  the  findings. 

Appeal  from  district  court,  Fergus  coun- 
ty; OuARL.ES  H.  Be.n'Tox,  Judge. 

Action  by  Nathaniel  N.  McCauley 
against  Samuel  Tyler  and  others  for  dam- 
ages for  the  unlawful  diversion  of  water. 
There  was  a  trial  to  the  court,  who  made 
findings  of  fact,  and  renderd  judgment 
thereon  for  defendants.  Afterwards  the 
court  granted  plaintiff  a  new  trial,  on 
the  ground  that  the  evidence  did  not  sus- 
tain the  judgment, and  defendants  appeal. 
Affirmed. 

m.  W.  Morrison,  F.  E.  Smith,  and  Wade 
&  Biavkford,  for  appellants.  Tlios.  C. 
Bacb,  for  respondent. 

Blake,  C.  J.  This  Is  an  appeal  from  the 
order  of  the  court  below  in  granting  a 
motion  for  a  new  trial.  The  action  was 
commenced  by  McCauley  to  recover  dam- 
ages lor  the  unlawful  diversion  of  water, 
and  obtain  a  decree  enjoining  six  persons 
from  further  luterlerence  with  bis  prior 
rights.  The  case  was  tried  by  the  court 
without  a  jury,  and  a  judgment  for  defend- 
ants was  entered  upon  the  finding  of 
facts.  McCauley  filed  a  motion  for  a  new 
trial,  which  was  granted,  and  the  follow- 
ing memorandum  by  the  judge  appears  In 
the  trauHcript:  "Judgment  was  rendered 
tor  the  defendants,  upon  the  ground  that 
the  plaintiff  had  failed  to  use  due  diligence 
in  constructing  his  ditch,  but,  upon  exami- 
nation of  the  evidence,  I  am  of  opinion 
that  it  is  not  sntticicnt  to  justify  such 
judgment."    Three    of    said     defendants 
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have  united  in  tbiB  appeal.  No  question 
of  law  la  involved,  and  the  grounds  of  the 
motion  and  order  are  the  Insufficiency  of 
the  evideuce  to  support  the  decision  of 
the  court.  A  review  of  the  testimony, 
which  need  not  be  repeated,  leads  to  the 
conclusion  that  the  learned  judge  per- 
formed his  duty  in  this  matter.  As  early 
as  the  year  IR&S.the  supreme  court  of  Cali- 
fornia, in  Quinn  ▼.  Kenyon,  22  Cal.  82, 
said:  "It  is  only  in  rare  instances,  and  up- 
on very  strong  grounds,  that  this  court 
will  set  aside  an  order  granting  a  new 
trial."  In  expressing  this  view  of  the  evi- 
dence, we  refrain  from  malting  any  state- 
ment which  would  have  the  effer.t  of  de- 
termining finally  the  Issue  respecting  the 
diligence  of  the  respondent  in  the  con- 
struction of  his  ditch.  It  is  maintained 
by  the  appellants  that  the  finding  of  facts 
from  the  testimony  is  like  the  verdict  of  a 
jury,  and  must  stand  if  there  is  evidence 
to  support  it.  Although  the  verdict  and 
finding  are  upon  the  same  footing  for  this 
purpose,  this  rule  does  not  apply  to  the 
Judge  of  the  court  below.  Difkey  v.  Da- 
vis, 30  Cal.  665;  Sherman  v.  Mitchell,  46 
Cal.  676;  Curtiss  y.  Starr.  85  Cal.  876,  24 
Pac.  Kep.  806.  It  is  said  in  the  last  case 
that  "the  rule  as  to  conflict  of  evideuce 
does  not  apply  in  the  trial  court."  It  is 
therefore  adjudged  that  the  order  l>e  af- 
firmed. 

Habwood  and  De  Witt,  JJ.,  concur 
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ISupreme  Court  of  Montana.    July  37, 1891.) 

PaBTNBRSHIF— EyIDBNCB— H^BMLBBB  KBROB. 

1.  In  an  aution  on  a  promissory  note  signed 
by  s  firm,  a  bill-tiead  showiDg  the  names  of  the 
partners,  on  which  the  name  of  one  of  the  defend- 
ants did  not  appear,  was  competent  as  evidence 
tliat  such  defendant  was  not  a  member  of  the 
firm. 

3.  It  was  not  error,  In  order  to  shovr  that  a 
bank,  the  payee  of  the  note,  had  notice  of  the  con- 
struction of  the  firm,  to  ask  an  aUezed  officer  of 
the  bank  if  he  bad  seen  the  bill-beads,  where  the 
court  struck  out  such  testimony  on  failure  to  show 
notice  communicated  to  the  Iwnk  by  him. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  William  H.  Hunt,  Judge. 

Action  on  a  prumissory  nute  by  B.  W. 
Knight,  as  cashier,  against  Blchter  &  Co. 
Judgment  tor  plaintiff,  but  nut  against 
Hermann  Richter.  Flalntifl  appeals. 
Affirmed. 

Toole  A  Wallace,  tor  appellant.  Henry 
C.  Smith,  tor  respondents. 

Db  Witt,  J.  This  action  is  upon  a 
promissory  note  dated  November  2, 1S86, 
at  60  days,  for  f  1,021,  payable  to  Kd  ward 
W.  Knight,  cashier,  or  order,  at  the  First 
National  Bank,  Helena,  Mont.,  and  made 
by  Richter  &  Co.  Judgment  was  demand- 
ed for  9919.55,  the  balance  doe,  and  inter- 
est. The  defendant  Hermann  Richter 
alone  filed  a  separate  answer,  on  which 
the  case  was  tried,  and  in  which  he  makes 
the  defense  that,  at  the  time  of  the  execu- 
tion of  the  note,  he  was  not  a  member  of 
the  firm  of  Kicbter  &  Co.  A  verdict  was 
rendered  for  the  defendant  Hermann  Rich- 
ter.   An  appeal  Is  taken  by  plaintiff  from 


an  order  denying  a  motion  for  a  new  trial, 
and  from  the  Judgment.  Theerror  alleged 
is  presented  in  a  statement  on  motion  for 
a  new  trial.  It  seems  from  the  evidence 
that  Hermann  Richter  had  once  been  a 
member  of  the  firm  of  Richter  &  Co.,  and 
had  witlidrawn  before  the  making  of  this 
note.  It  would  seem  that  all  of  the  evi- 
dence is  not  in  the  statement,  but  only 
that  which  appellant  deemed  suQlclent  to 
illustrate  the  point  of  his  exception.  T. 
H.  Klelnschmldt  was  a  witness.  It  seems 
that  he  had  some  connection  with  some 
banlc.  What  the  relation  was  does  not 
appear.  The  bank  Is  spoken  of  as  "the 
plaintiff  bank,"  and,  in  relation  to  Mr. 
Klelnschmldt,  as  "his  bank,"  and  he  is 
mentioned  us  the  "representative  of  the 
bank."  What  his  ofiioe  in  or  relation 
to  the  bank  was,  is  not  disclosed.  What 
bank  It  was  does  not  appear  in  the  plead- 
ings or  theevidence.  A  bank  is  mentioned 
in  the  statement  as  "the  plaintiff  bank," 
but  neither  pleadings  nor  evidence  indicate 
that  any  bank  was  plaintiff.  The  com- 
plaint is  by  £.  W.  Knight,  cashier.  Noth- 
ing whatever  informs  the  court  of  what 
he  was  cashier,  whether  ot  a  bank,  or  any 
«>ther  institution,  or  that  a  bank  was 
plaintitt  in  interest,  except  the  little  light 
afforded  by  the  face  of  the  note  as  set 
out  in  the  complaint,  by  which  it  ap- 
pears that  the  note  was  payable  to  Ed- 
ward W.  Knight,  cashier,  at  the  First  Na- 
tional Banic,  Helena,  Mont.,  and  a  state- 
ment in  one  portion  of  the  record  that 
"the  matter  at  issue  was  whether  or  not 
the  plaintiff  bank  had  received  notice, 
prior  to  the  execution  of  the  note  in  suit, 
of  the  alleged  withdrawal  of  Hermann 
Richter  from  the  firm  of  Richter  &  Co." 
As  deemed  pertinent  to  this  issue,  the  wit- 
ness Klelnschmldt  was  asked  whether  be 
did  any  business  himself  with  the  firm  ot 
Richter  &  Co.,  and  whether  he  had  been 
rendered  statementsof  account  by  Richter 
&  (^o.,  prior  to  the  execution  ot  the  note  in 
suit,  which  statements  showed  upon  their 
face  the  names  of  Henry  Richter  and  Wal- 
demar  Stein  as  members  ot  that  firm,  and 
only  them,  similar  to  a  bill-head  handed 
to  witneiis.  The  witness  stated  that  he 
may  have  seen  such  a  bill-head,  and  that 
he  may  not.  He  did  not  state  that  be  had 
seen  them,  and  explained  why  he  could 
not  BO  state.  Witness  Henry  Kirhter,  ap- 
parently one  of  the  defendants,  testified 
that  he  thought  that  noueot  these  bill- 
heads bad  been  presented  to  Klelnschmldt. 
He  further  said  that  this  bill-head  was 
that  of  Richter  &  Co. after  January  1,1886; 
that  Stein  had  notice  of  It,  and  was  a  full 
partner.  After  this  evidence,  the  court 
admitted  the  bill-head  in  evidence,  limited 
to  the  actual  matter  of  the  question  ot 
partnership,  and  refused  to  admit  it  tor 
the  purpose,  us  defendants  desired  it  should 
be,  of  showing  that  it  was  actually  pre- 
sented to  Klelnschmldt.  Plaintiff's  excep- 
tion is  as  to  the  interrogation  of  Kleln- 
schmldt as  to  the  bill-head,  and  his  knowl- 
edge obtained  in  personal  dealings  with 
Richter  &  Co.  It  is  nut  at  all  clear  from 
this  record  how  any  notice  to  Kleln- 
schmldt could  be  material,  when  we  do 
not  know  what  relation  Klelnschmldt  had 
to  the  bank,  and  when  it  does  not  appear 
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tbat  such  bank  was  a  party  either  of  rec- 
ord or  ill  interest. 

But  even  if  tlie  bank  were  tlie  actaal 
party  in  Interest,  and  Kleiuschmldt  were 
an  officer  of  the  same,  to  whom  ofliclal 
knowledge  ol  the  withdrawal  of  Hermann 
BIchter  from  the  firm  ot  Ricbter  &  Co. 
could  property  be  charged,  we  cannot 
bold  tbat  the  evidence  admitted  was  er> 
ror.  If  Kleinschmldt  were  such  officer, 
and  the  bank  were  the  plaintiff,  it  was 
proper  to  ascertain  whether  official  notice 
bad  gone  to  the  tiank  throuRb  such  officer, 
and  tbecourt  mlRht  properly  hear  evidence 
to  ascertain  whether  such  were  the  facts; 
and,havinedoneso,and  t>elnK  of  tbeopin- 
ion  thatsarh  notice  had  not  been  communi- 
cated, the  court.  In  this  case,  excluded  the 
bill-head  for  all  purposes  except  as  to  tbe 
actual  matter  of  partnership  This  was 
competent.  The  partnership  question  was 
material  as  a  proposition  independent  of 
notice  to  the  bank,  and,  upon  sucb  inde- 
I^endent  proposition  alone,  tbe  court  prop- 
erly admitted  tbe  bill-head.  Tbe  Judg- 
ment and  tbe  order  den>'iug  tbe  new  trial 
are  affirmed. 

Blakk,  C.  J.,  and  Harwood,  J.,  concur. 


Pi.Ncns  V.  POWD. 
{Supreme  Court  of  Montana.  Jtily  87, 1891.) 
FtxAsiKo  IN  JnsTicB  Court  —  Forcible  Estbt. 
Under  Code  Civil  Proc.  Mont.  {  789,  which 
provides  that  the  pleadlngH  in  an  aotloo  in  a  jus- 
tice's oonrt  for  a  forcible  enti7  or  unlawful  de- 
tainer of  lands  shall  be  in  writing,  a  defendant 
who  fails  to  file  an  answer  in  the  justice's  court 
will  not  be  permitted  to  file  ao  answer  in  the 
district  court  on  appeal  from  the^uilgment  of  the 
justice,  where  there  is  no  showing  of  surprise, 
inadvertence,  etc. 

Appeal  from  district  court,  Silver  Bow 
county;  John  J.  McHatton,  Judge. 

Action  of  unlawful  detainer  by  Adolpb 
Plncus  against  John  Dowd.  Judgment 
forplalntiff.  Defendant  appeals.  Affirmed. 

W.  I.  Lifjpincott,  for  appellant.  Frau- 
ds T.  McBride,  for  respondent. 

Db  Witt,  J.  This  Is  an  action  of  un- 
lawful detainer  commenced  in  the  justice's 
court,  an  action  In  which  It  is  required 
that,  even  in  tbu  justice's  court.  Mie  plead- 
ings shall  be  in  writing,  and  be  verified. 
Section  7G9,  Code  Civil  Proc.  The  action 
was  commenced  August  15,  iS89,  and  sum- 
mons was  served  on  defendant,  August 
17th.  On  August  20th,  by  consent,  defend- 
ant was  given  until  August  28th  to  an- 
swer. August  2Sth,  by  consent,  be  was 
given  until  August  Blst.  August  31st,  by 
consent,  be  was  given  until  September  3d. 
Trial  was  set  for  September  !>th  at  10  a.  m. 
September  5th,  10  a.  m.,  continued  until  2 
V.  M.  September  5th  continued  until 
September  20th,  and  defendant  to  have 
until  September  17th  to  answer.  Septem- 
ber 17th,  by  consent,  time  to  answer  con- 
tinued. October  19th,  trial  set  for  Octo- 
ber 22(1.  Defendanthad  been  given  until  Oc- 
tober 13tb  to  file  auswer.  The  justice 
further  shows  that  at  the  time  for  answer 
ou  the  part  of  John  Dowd  having  expired, 
and  no  answer  being  hied,  and  said  tlohn 
Duwd  having  appeared   in    person,  and 


stated  to  tbe  court  that  he  would  not 
further  contest  said  case  in  that  court,  the 
default  of  defendant  was  entered,  and  judg- 
ment rendered  against  him.  Defendant 
then  appealed  to  tbe  district  court.  The 
cane  thus  came  into  tbe  district  court 
without  an  answer  he\u^  among  the  files, 
and,  if  the  justice's  record  is  correct,  with- 
out an  auswer  having  been  filed.  In  tbe 
district  court  plaintiff  moved  for  judg- 
ment 00  the  pleadings,  for  the  want  of  an 
answer,  which  motion  was  granted,  and 
judgment  entered  in  that  court  for  plain- 
tiff. Defendant  moved  tbe  court  to  set 
aside  tbe  judgment,  and  give  blm  leave  to 
file  an  answer.  But  the  theory  upon 
wltlcb  the  motion  was  made  and  heard 
seems  to  be,  judging  from  the  affidavits 
anil  all  the  record,  that  an  answer  had 
been  filed  In  the  justice's  court,  and  lost, 
and  no  record  made  of  It,  and  defendant 
desired  to  substitute  an  answer  for  that 
which  he  claimed  had  existed.  The  mo- 
tion was  denied.  On  the  motion  for  judg- 
ment on  the  pleadings,  and  on  the  motion 
to  set  aside  the  judKinent,  there  were  a 
number  of  aflidavlts  usefl.  The  tenor  of 
tbe  affidavits  upon  the  part  of  the  defend- 
ant was  that  an  answer  had  been  pre- 
pared, and  filed  lu  tbe  justice's  court, 
while  plaiutiff  denied  that  allegation  by 
affidavits  on  his  part.  It  is  Impossible  to 
reconcile  tbe  affidavits  of  tbe  contending 
parties  upon  tbe  theory  that  each  stated 
the  Tacts.  The  conflict  is  Irreconcilable. 
The  district  court  weighed  them,  and  de- 
clined to  open  tlie  default  or  allow  defend- 
ant to  file  an  answer.  In  reviewing  this 
action  of  the  district  court,  it  Is  perti- 
nent to  observ<»  that  continuance  after 
continuance  was  granted  to  defendant  in 
the  justice's  court,  and  that  time  after 
time  the  delendant's  time  to  answer  had 
been  extended,  and  that  finally,  when  the 
case  came  to  trial  on  October  22d,  no  an- 
swer being  yet  filed,  defendant  appeared  in 
person,  although  he  has  at  various  stages 
of  tbe  case  indulged  in  the  luxury  of  five 
different  lawyers,  and  state<l  that  he 
would  not  further  contest  tbe  case  in  that 
court.  His  words  "in  that  court"  had  no 
significance.  He  was  in  that  court,  and 
that  court  alone  had  to  do  with  the 
proceedings  at  that  time.  Judgment 
was  then  rendered  against  defendant, 
practically  for  the  want  of  an  answer. 
He  then  appeals  to  the  district  court,  and 
there  undertakes  to  show  that  he  had  filed 
an  answer  In  the  justice's  court.  As  be- 
fore remarked,  his  effort  seems  to  have 
been  to  show  that  an  answer  had  been 
filed  in  the  case  in  the  lower  court,  and  he 
vvished  to  substitute  one  for  the  one  lost. 
The  affidavit  of  one  of  tbe  defendant's 
multitude  of  counsel  states  that  he  pre- 
pare<l,  had  verified  by  defendant,  and  filed 
in  tbe  justice's  court,  an  answer  unAuguut 
20th.  To  this  effect  also  depose  defend- 
ant and  two  other  affiants.  But  the  sig- 
nificant fact  remains  that  on  this  very 
day,  August  20th,  time  to  answer  was 
extended  to  August  2Stb,  and  after  that 
extension  six  more  extensions  of  time  to 
answer  were  given.  Why  these  seven  ex- 
tensions of  time,  if  the  answer  had  been 
filed  on  the  date  of  the  first  extension'.* 
It  is  apparent  that  the  district  CoariL,b$- 
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lleved  that  defendant  and  bis  afflants  were 
wrong  Ju  their  statementa  that  an  an- 
swer had  been  filed.  There  Is,  to  our 
mind,  ample  intrinsic  evidence  in  the  rec- 
ord, aa  above  recited,  to  Justify  our  view 
that  the  action  of  the  district  court  in  this 
regard  was  the  exercise  of  a  sound  discre- 
tion. No  showing  was  made  of  surprise, 
inadvertence,  or  excusable  neglect  that 
would  justify  the  district  court  in  allow- 
ing an  answer  to  be  filed  in  that  court 
originally,  even  if  It  were  contended  that 
that  court  might  allow  such  answer  after 
default  and  Judgment  in  tlic  Justice's 
court,  and  no  effort  having  been  made  in 
the  Justice's  court  to  set  aside  such  de- 
fault, and  ask  leave  to  answer  therein. 
•The  Judgment  of  the  district  court  is  af- 
firmed. 

Blakk,  C.  J.,  and  Harwood,  J.,  concur. 


LiTTRELL  et  Hi.  V.  WlljCOX. 

(Supreme  Court  of  Montana.    July  27, 1891.) 

inter.pretatjon  op  contracts — jpbt — special 
Venire — Disqcalipicatiox  of  Judge. 

1.  An  agreement  todig  awell  does  not  imply 
that  water  other  than  surface  water  shall  be  ob- 
tained. 

2.  The  fact  that  a  Judfipe  is  disqualified  to 
bear  a  cause  does  not  deprive  him  of  the  rigbt 
to  order  a  special  venire  to  issue,  where  the 
regular  panel  has  been  discharged. 

Appeal  from  district  court.  Cascade 
county;  J.  P.  Lewis.  Special  Judge. 

Action  by  .1.  A.  Ijittrell  and  others 
against  Frank  B.  Wilcox  to  recover  for 
services  rendered.  Judgment  for  plain- 
tiffs.   Defendant  appeals.    Affirmed. 

The  complaint  in  this  action  is  for  work, 
labor,  and  services  rendered  by  plaintiffs 
for  defendants,  at  their  request,  in  drilling 
a  well  for  defendants  to  a  depth  of  230 
feet.  It  is  alleged  that  said  services  were 
worth  the  sum  of  $637.50,  and  that  no 
part  of  the  same  has  been  paid  except 
flOO.  The  demand  for  judgment  is  for 
1J500;  f 37.50,  it  appearing  from  the  evi- 
dence, having  been  remitted.  Margaret 
Southerland  was  a  defendant,  but  seems 
to  have  dropped  out  of  the  controversy. 
The  defendant  Wilcox  filed  a  separate  an- 
swer, in  wliicb  he  makes  the  defense  that 
whatever  labor  was  performed  by  plain- 
tlHs  was  upon  a  special  contract,  where- 
by plaintiffs  agreed  to  sink  for  defendants 
a  well  containing  water  other  than  sur- 
face water,  and  that  such  contract  should 
be  completed  within  a  reasonatile  time. 
The  answer  further  seta  up  that,  prior  to 
the  completion  of  such  special  contract, 
and  without  reaching  water,  plaintiffs 
abandoned  the  contract  without  leave 
from  defendants,  or  any  lawful  excuse 
therefor;  that  plaintiffs  did  not  offer  to 
complete  said  contract;  and  that,  under 
the  terms  thereof,  they  were  to  receive  no 
pay  until  completed.  A  replication  de- 
nied the  new  matter  in  the  answer.  The 
verdict  and  Judgment  were  for  the  plain- 
tiffs for  f  .500.  A  motion  for  a  new  trial 
.  was  denied.  Defendants  appeal  from  that 
order  and  from  the  judgment. 

Thomas  E.Brady,  lor  npin'il&aU    Jen., 


B.  Leslie  and  Bowea  &  Bishop,  for  re- 
spondents. 

De  Witt,  J.,  {after  statlnff  the  facts  aa 
above.)  The  main  controversy  in  this 
case  is  that  apparent  upon  the  face  of  the 
pleadings,  the  plaintiffs  contending  for  a 
judgment  for  work,  labor,  and  services  up- 
on a  quantum  meruit,  allegation,  and 
proof,  and  the  defendants  insisting  that 
there  was  a  special  contract,  which  plain- 
tiffs had  failed  to  perform,  and  hence  they 
could  claim  nothing.  But  other  questions 
are  raised,  and  the  best  view  of  the  case 
can  be  obtained  by  following  appellant'a 
specification  of  errors,  and  treating  them 
In  their  order.  Hon.  C.  H.Benton,  judge 
of  the  district,  had  been  coansel  io  the 
case  before  his  elevation  to  the  bench. 
The  case  was  tried  before  J.  P.  Lbwis. 
Esq.,  special  judge,  under  the  proTisions 
of  the  constitution,  (article  8,  $  36.) 

1.  The  first  error  assigned  Is  that  the 
special  judge  set  the  case  for  trial,  whereas 
be  had  no  authority,  under  the  constitu- 
tion, to  do  anything  but  try  the  case. 
Who  set  the  case  does  not  appear.  If  it 
did,  we  should  not  hesitate  to  say  that 
authority  to  try  a  case  carried  with  it 
the  autiiority  to  do  the  necessary  and  in- 
cidental act  of  setting  it  for  trial,  as  fully 
as  to  adjourn  the  trial  for  luncheon. 

2.  The  second  assignment  of  error  takes 
a  view  of  tlie  law  opposite  to  that  held 
in  the  first.  Defendant  challenged  the 
entire  panel  of  jurors,  on  the  ground 
that  the  venire  for  them  was  issued  by 
Hon.  C.  H.  Bknton,  judge,  who,  aa  ap- 
pears above,  had  been  counael  in  the  case. 
The  challenge  was  overruled.  It  api>ear8 
that  the  regular  Jurora  bad  been  dis- 
charged. The  clerk  was  ordered  to  issue 
a  special  venire  for  20  jurors.  The  writ 
reads:  "To  the  sheriff,"  etc.  "You  are 
hereby  commanded  to  summon  twenty 
good  and  lawful  men  of  Cascade  county," 
etc.  No  names  are  contained  in  the  writ 
as  persons  for  the  sheriff  to  summon. 
The  sheriff  returns  that  he  had  summoned 
20  meu,  giving  their  names  in  his  returu. 
The  record  states  that  defendant,  Wilcox, 
files  his  written  challenge  to  the  entire 
panel,  because  the  same  had  been  drawn 
under  the  direction  of  Hon.  C.  H.  Benton, 
the  regular  Judge  of  the  court,  who  was 
disqualified,  as  above  set  forth.  When 
we  consult  defendant's  written  challenge 
referred  to  in  the  above  terms,  and  which 
is  in  the  record,  wo  find  the  following  lan- 
guage therein  set  forth  as  the  ground  of 
the  challenge:  "Challenges  the  entire 
panel  of  said  Jury  on  tlie  ground  that  the 
same  was  linproperl.y  drawn,  the  R«id 
Jury  being  drawn  under  a  special  venire 
issued  by  Hon.  C.  H.  Bknton,  Judge,  who 
is  disqualified  from  acting  as  judge  there- 
in, having  been  attorney  for  the  plaintiff," 
etc.  So  far  as  the  Jury  having  been 
drawn  under  the  direction  of  Judge  Bkn- 
ton is  concerned,  the  facts  simply  are 
that  he  ordered  an  open  ven/re  to  issue. 
He  had  nothing  whatever  to  do  with  tlie 
selection  of  the  persons  summoned,  It  be- 
ing left  to  the  sheriff  to  select  them  from 
the  body  of  the  county.  Section  15  of  the 
act  of  March  14.1SSi),  (page  IBS,  16th  Sess..) 
provides-:-  "If  during  the  progr 
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trial  of  any  canne  In  such  court,  where  a 
]nry  has  been  drawn,  or  In  this  section 
provided,  it  shall  becooid  necessary  for 
any  cause  to  summon  additional  jurors, 
such  additional  jurors  shall  be  drawn  and 
Buinmoned  by  an  open  venire  in  accord- 
ance with  the  provisions  ot  section  255  of 
the  first  division  of  the  Compiletl  LawK  of 
Montana  and  the  acts  amendatory  there- 
to." Section  255,  as  amended  March  2, 
1889,  (16th  Sess.  p.  165,)  aa  to  an  open 
venire,  provides :  "  If  from  any  cause  the 
names  contained  in  aaid  box  •  •  » 
shall  be  exhausted  without  obtaining  a 
competent  jary,  the  court  may  order  a 
veaire  to  Issue,  directing  the  sheriff  to 
summon  from  the  citizens  ot  the  body  of 
the  county,  and  not  from  by-standers,  so 
many  qualified  persons  as  may  be  neces- 
sary to  complete  the  jury  in  the  pending 
trial. "  As  far  as  we  can  learn  from  the 
i-ecord  in  this  case,  it  was  under  the  pro- 
visions of  these  laws  that  the  jury  com- 
plained of  was  summoned.  The  judse  had 
nothing  to  do  with  the  selection  of  the 
jurors.  He  did  nothing  more  than  the 
formal  act  of  ordering  the  venire  to  issue. 
As  to  the  disqaallflcation  of  the  judge, 
we  And  section  547,  Code  Civil  Proc. :  "  A 
judge  shall  not  act  as  such  in  any  of  the 
following  cases:  •  •  •  When  he  has 
been  attorney  or  counsel  for  either  party 
in  the  action  or  proceeding."  This  dis- 
qualiflcation  of  a  judge  now  generally  oii- 
talns  by  statute.  But  it  is  held  that  such 
disqualification  does  not  extend  to  formal 
and  non-judicial  acts.  The  court  says  in 
Cocli  V.  State,  8  Tex.  App.  666:  "It  is 
urged  in  a  motion  in  arrest  of  judgment 
that  the  Hon.  A.  J.  Booty,  the  regular 
judge  of  the  district  court  of  Panela  coun- 
ty, and  who  was  present  and  presiding, 
having  been  uf  counsel  in  the  case,  was 
disqualified  from  receiving  the  indictment 
or  making  any  order  in  the  case.  A  dis- 
trict judge  is  prohibited  by  the  constitu- 
tion from  sitting  in  any  case  (among  oth- 
er circumstances)  'when  he  shall  have 
been  ot  counsel  In  the  case.'  What  is 
meant  by  the  phrase  'sit  in  any  case'  is, 
we  are  of  opinion,  explained  by  the  pro- 
visions ot  the  constitution  as  to  what 
may  be  done  when  a  judge  is  so  disquali- 
fied. For  instance,  the  parties  may  by 
consent  appoint  a  proper  person  to  try 
the  case;  or,  upon  their  failing  to  do  so, 
a  competent  person  may  be  appointed  to 
try  the  same  in  the  county  where  it  is 
pending.  Taking  these  several  passages 
in  connection,  it  would  seem  that  when 
It  is  said  the  judge  shall  not  sit  In  any 
case,  it  Is  intended  he  shall  not  do  what 
the  person  chosen  or  appointed  may  do, — 
that  Is, 'try  the  case.'  So  that,  whilst  a 
judge  who  had  been  of  counsel  for  either 
party  could  not  sit  in  the  trial  of  the  case, 
or  make  any  ruling  AVbich  would  properly 
arise  on  the  trinl,  he  would  not  be  incom- 
petent to  preside  in  taking  Incidental  or- 
ders; as,  for  instance,  an  order  grunting 
a  change  of  venue,  or  entering  an  order 
appointing  the  person  agreed  upon  to  tr^' 
the  case.  The  disquallfloation  of  the 
judge  to  try  the  case  would  not  prevent 
him  from  receiving  the  report  of  the  grand 
jury  for  the  term,  although  there  be  em- 
braced In  the  report  the  return  of  an  iu- 


dictment  in  which  he  would  not  be  quali- 
fied to  sit  in  the  trial. "  See,  also.  Hey- 
denfeldtv. Towns, 27  Ala.423;  In  re  Ryers, 
72  N.  y.  15:  Thornton  v.  Wilson,  55  Ga. 
607 ;  State  v.  Collins,  5  Wis.  339 ;  Underhill 
V.  Dennis,  9  Paige,  202.  We  are  of  opinion 
that  the  function  of  the  regular  Judge  in 
ordering  an  open  venire  to  issue  to  the 
sheriff  Is  one  of  those  formal  matters  in 
which  he  is  not  disqualified  to  act,  be- 
cause the  case  to  come  before  the  jury  to 
be  summoned  on  such  open  venire  is  one 
in  which  such  judge  had  been  counsel.  It 
is  as  formal  a  matter  as  receiving  an  in- 
dictment, or  granting  a  change  ot  venue, 
or  entering  an  order  appointing  the  per- 
son agreed  upon  to  try  the  case,  (Cock  v. 
State,  supra;)  or  executing  a  special 
mandate  of  the  supreme  court  to  the 
court  In  which  the  alleged  disqualified 
person  is  judge,  (State  v.  Collins,  supra;) 
or  appointing  commissioners  to  audit 
claims  against  an  estate  in  which  the 
jadgeis  Interested,  (Heydenfeldt  v.  Towns, 
supra;)  or  issuing  a  warrant  of  distress, 
(Thornton  v.  Wilson, supra.)  We  are  sat- 
isfied that  defendant's  challenge  to  the 
panel  was  properly  overruled,  upon  the 
ground  upon  which  he  made  It.  He  now 
urges,  in  his  brief,  in  this  court,  for  the 
first  time,  that  the  Jury  was  incompetent 
to  try  the  case,  because  a  jury  commis- 
shm  had  not  been  appointed  inthecounty 
of  Cascade.  State  v.  McHatton,  10  Mont. 
— ,  25  Pac.  Rep.  1046.  But  that  objection 
to  the  jury  was  never  made  in  the  district 
court,  nor  was  exception  ever  taken  or 
saved. 

3.  It  is  specified  as  error  that  the  court 
allowed  plaintiffs'  attorney  to  make  cer- 
tain remarks  to  the  jury  upon  opening 
the  case  alleged  to  be  Improper;  but  no 
bill  of  exceptions  was  made  or  certified, 
and  the  matter  is  not  before  this  court. 

4.  It  is  objected  that  the  court  allowed 
the  plaintiff  Littrell  to  testify  as  to  the 
condition  of  the  well  in  respect  to  having 
water  in  it,  three  years  after  it  was  dug; 
but  the  court  allowed  that  testimony, 
with  the  ruling  that,  If  it  were  not  con- 
nected with  the  condition  of  the  well  at 
the  time  the  plaintirts  ceased  work  upon 
it,  the  evidence  would  be  stricken  out.  It 
was  afterwards,  and  before  the  case  was 
BU))mltted  to  the  jury,  stricken  out. 

5.  Objections  are  made  to  the  refusal  of 
the  court  to  give  certain  inBtrnctions  re- 
quested by  the  defendant.  But  the  in- 
structions alleged  to  be  refused  are  not 
made  part  of  the  record,  and  we  do  not 
know  t.'iat  they  were  requested  or  refused. 

6.  It  is  contended  that  the  court  erred 
in  giving  the  following  instruction: 
"Whether  water  was  to  be  reached  is  not 
exprcHsed  In  the  contract  or  arrangement 
that  was  had  between  plaintiffs  and  de- 
fendant, and  you  are  to  take  that  into 
consideration  in  passing  upon  it,  and  with 
the  other  part  of  tlieevldencein  this  case. " 
Appellant  does  not  inform  us  what  the  ob- 
jection was  to  the  Instruction.  It  appears 
that  the  court  stated  a  portion  of  the  evi- 
dence with  absolutefidelity,and  a  portion 
upon  which  there  was  no  conflict.  There 
was  not  a  word  in  the  evidence  that  water 
was  to  be  reached.  The  court  told  the 
jury  tliat  they  were  to  consider  that  tact 
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along  with  tbe  roet  of  the  evidence.  It 
was  certainly  pertinent  to  the  issue  made 
by  the  pleadings,  and  nu  reason  Is  sug- 
gested why  It  la  objectionable. 

7.  We  come  now,  after  clearInK  the  way, 
to  the  gist  of  the  action.  The  plaintiffs 
seek  to  recover  for  services,  upon  a  qunn- 
tiim  meruit.  They  proved  theservlces  and 
the  value,  and  the  jury  found  with  them. 
The  defendant  alleges  a  special  contract 
to  sink  a  well  containing  water  other  than 
surface  water,  and  that  plalntlRs  left  the 
contract  without  reaching  water.  There 
Is  a  conflict  ot  evidence  us  to  why  plain- 
tiffs quit  the  work.  Plaintiff  Llttrell  tes- 
tlHes  that,  after  he  had  reached  230  feet, 
defendant,  Wilcox,  told  faim  not  to  prose- 
cute the  work  further.  The  Jury  settled 
this  conflict  by  their  verdict,  and  the  dis- 
trict court  refused  to  disturb  their  finding. 
Now,  as  to  the  special  contract  to  reach 
water.  It  cannot  be  seriously  contended 
that  It  appears  from  the  evidence  that  the 
plaintiffs  ever  agreed  In  terms  to  sink  to 
water.  But  defendant  founds  his  argu- 
ment upon  his  construction  of  tbe  word 
"well;"  that  plaintlUs  agreed  to  drill  a 
"well;"  that  a  "well"  is  a  hole  in  the 
erround,  containing  water  other  than  sur- 
face water;  that  when  plaintiffs  agreed  to 
drill  a  "well"  they  contracted  to  furnish 
an  article  meeting  that  deflnltion,  and 
that,  it  they  did  not  produce  a  hole  in  the 
ground  containing  water  other  than  sur- 
face water,  they  did  not  drill  a  "well," 
and  cannot  recover.  Jjet  It  be  observed 
here  that  nothing  was  said  about  price 
when  the  work  was  commenced  and  tbe 
contract  made.  The  defendant  himself  se- 
lected the  site  for  the  proposed  well.  Noth- 
ing was  said  about  plaintiffs  undertaking 
to  reach  water.  All  that  can  be  gleaned 
from  the  conversations  of  the  parties  is 
that  plaintiffs  were  to  dig  a  well.  From 
this  contract,  and  the  circumstances,  to 
construe  an  undertaking  on  the  part  of  the 
plaintiffs  to  reach  water  or  receive  no  pay 
seems  to  us  to  do  great  violence  to  lan- 
guage, and  to  the  ordinary  transactions 
of  sane  men.  It  appears  that  the  serv- 
ices of  plaintiffs  were  worth  what  they 
charged.  When  plaintiffs  went  to  dig  a 
well,  when  they  took  a  site  selected  by  de- 
fendants, when  no  guaranty  of  reaching 
water  was  made,  when  no  price  was  fixed 
for  performing  the  services  or  reaching 
water, can  a  court  for  a  moment  regard  it 
as  within  the  contemplation  of  the  par- 
ties, as  shown  from  tlieir  woi-ds  or  their 
acts,  that  they  used  the  word  "well"  as 
meaning  a  hole  in  the  ground,  containing 
water  other  than  surface  water?  We 
think  not.  Bonvler's  Law  Dictionary  de- 
fines a  "weir'a"j"a  hole  dug  In  the  ground 
in  order  to  obtain  water. "  This  is,  to  our 
n)lnd,  the  only  practical  view.  The  object 
of  a  well  is  to  obtain  water.  The  well 
may  be  unsuccoswful.  The  object  of  a  min- 
ing shaft  is  to  develop  a  mine  that  will 
pay, — an  object  not  always  attained.  Un- 
der the  clreomstances  of  the  case,  we  can- 
not construethe  word  "  well "  as  defendant 
insists;  and  he  must  depend  wholly  upon 
the  construction  of  that  word,  for  he  ut- 
terly failed  to  prove  any  special  contract 
In  terniH,  and  the  jury  so  found.  We  are 
of  opinion  that  tbe  Judgment  and  the  or- 


der denying  the  motion  for  a  new  trial 
should  be  affirmed,  and  it  is  so  ordered. 

Blakk,  C.  J.,  and  Haiwood,  J.,  concur. 


Weaver  v.  E.sausa. 

(Supreme  Court  of  Montana.    July  27, 1891. ) 

Pleading  Judgmest. 

Under  Code  Civil  Proo.  Mont  J  103,  per- 

mittini;  a  judgment  of  a  court,  or  officer  of  special 

lurisdictioa,    to   be    pleaded    by   stating   it  "to 

have  been  duly  given  or  made, "  an  allegation 

that,  in  an  action  before  a  justice  of  tbe  peace, 

defendant  "recovered  a  judfnnent"aKainat  plain- 

tiff,  is  inauSlcient.    Following  Uarmoa  v.  Cattle 

Co.,  (MonL)  as  Fac.  Rep.  470. 

Appeal  from  district  court.  Cascade 
county ;  Charles  H.  Be.nton,  Judge. 

Action  in  ejectment  by  James  Weaver 
against  Robert  English.  Judgment  for 
defendant.    Plaintiff  appeals.     Reversed. 

James  Donovan  and  Sterling  &  MuOy, 
for  appellant.  Geo.  W.  Taylor  SLnA  John 
W.  Stnnton,  for  respondent. 

Blake,  C.  J.  This  action  was  com- 
menced originally  in  tbe  Justice's  court  of 
Cascade  county,  and  appealed  to  the  dis- 
trict court.  The  complaint  alleges  that 
the  pl^iln  tiff  was  in  the  peaceable  posses- 
sion of  a  parcel  of  land  at  a  certain  time, 
and  that  the  defendant  forcibly  entered 
thereon,  and  continues  in  the  wrongful  oc- 
cupation thereof.  The  answer  contains 
as  a  defense  this  averment:  "That  on  the 
19th  day  of  July,  1890,  In  an  action  then 
pending  before  John  P.  Dyas,  a  then  jus- 
tice of  the  peace  in  and  for  the  county  of 
Cascade,  state  of  Montana,  between  the 
above-named  plaintiff,  James  Weaver,  and 
this  defendant,  Robert  Engliab.  involving 
tbe  same  cause  of  action  and  issues,  and 
for  the  possession  ot  the  same  land,  as  is 
involved  in  this  action,  this  defendant  re- 
covered a  judgment  In  his  favor  and 
against  tlie  plaintiff,  together  with  his 
coHtH,  and  that  at  said  time  this  cause  of 
action  was  adjudicated."  At  the  trial, 
all  the  papers  on  file  In  the  action  before 
said  justice  of  the  peace,  and  oral  testi- 
mony relating  to  the  same,  were  admitted 
In  evidence.  The  plaintiff  objected  to  this 
ruling  of  the  court,  and  stated  this,  among 
other  grounds,  that  "  the  defendant  has 
failed  to  establish  and  prove  the  jurisdic- 
tion of  the  justice  of  the  peace. "  There 
was  no  allegation  of  such  jurisdiction  in 
the  answer,  there  was  no  proof  thereof, 
and  the  subject  was  ignored  In  the  Instruc- 
tions. These  are  the  words  of  the  court: 
"If  yon  believe  from  the  evidence  that  the 
case  in  the  Justice's  court  was  between 
the  same  parties,  involving  the  same  land 
and  the  same  question,  as  to  tbe  adverse 
possession  at  that  time,  and  you  are  sat- 
isfied from  the  evidence  that  the  case  was 
tried  and  determined,  that  would  end  the 
case  right  there,  and  It  would  be  your 
duty  to  return  averdict  for  the  defendant. 
The  question  as  to  whether  It  was  ad- 
judicated and  tried,  and  whether  It  was 
the  same  parties  and  the  same  land,  and 
nil  those  questions,  are  entirely  for  the 
jury  to  decide;  but,  if  you  decide  that  such 
is  the  fact,  that  is  the  end  of  the  case,  and 
you  need  go  no  further,  but  should  return 
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a  verdict  for  tlie  defendant. "  The  allega- 
tion ol  the  answer  does  not  foUowthe  Ian* 
guage  of  the  Code  of  Civil  Procedore.  "  In 
pleading  a  Jadgment  or  other  determina- 
tion of  a  court,  or  officer  of  especial  juris- 
diction, it  shall  not  be  necessury  to  state 
the  facts  conferring  Jniisdlction,  but  such 
judgment  or  determination  may  be  stated 
to  have  been  duly  given  or  made. "  Sec- 
tion 108.  This  statute,  and  matters  of 
like  nature,  were  recently  reviewed  by 
this  court  in  Harmon  v.  Cattle  Co.,  9 
Mont.  243,  23  Fac.  Rep.  470.  Under  this 
authority,  tve  say  that,  inasmncb  as  tlie 
ans  wer  did  Dotstate  that  tbejudgmenthad 
been  "duly  given  or  made,"  it  was  neceo- 
sary  for  tlie  defendant  to  allege  and  prove 
tlie  facts  which  conferred  jurisdiction  upon 
the  justice's  court  to  hear  and  determine 
the  case,  which  was  pleaded  in  bar  of  ttiin 
action.  The  court  below  tried  the  issuee 
upon  an  erroneous  theory.  It  is  therefore 
adjudged  that  the  judgment  be  reversed, 
and  that  the  cause  be  remanded,  with  di- 
rections to  tcrant  a  new  trial. 

Habwood  and  Dk  Witt,  JJ.,  concar. 


(U  Mont  Jl)  

HoMAREB  V.  Martin  et  at. 
(Supreme  Court  cf  Montana.    Jnly  29, 1891.) 

MiMM  AKD  lIiKura  —  RBgnxpiioii  or  Work  ox 
Claim. 
In  an  action  for  the  possession  of  a  mining 
claim,  it  appeared  that  plaintiff  located  the  claim 
on  January  1,  188S,  but  did  not  go  on  it  until 
Hay,  1890,  wlien  defendants  cvere  in  possession. 
On  December  80,  1889,  plaintiff  employed  one  B. 
to  represent  the  claim  for  the  year  1S89.  B. 
performed  work  under  the  contract  from  Decem- 
ber 22,  1889,  until  Januiii7  12,  1890,  for  which 
plaintiff  paid  him  tlOO.  The  work  done  by  B. 
consisted  In  conveying  to  the  premises  slabs  anA 
lumber  of  the  value  of  $63,  which  were  never 
used.  B.  testified  that  he  also  "drifted  perhaps 
S  or  6  feet, "  but  did  not  haul  any  dirt  from  the 
mine;  that  be  cufabout  half  a  dozen**  logs,  and 
pat  them  in  the  mine;  that  he  carried  to  the 
premises  a  rope,  bucket,  shovels,  and  picks,  but 
removed  them  when  he  quit  work;  that  there 
was  no  windlass  on  the  mine ;  and  that  he  earned 
more  than  (50  by  the  work  done  in  January. 
Defendants  relocated  the  claim  on  April  25, 18M. 
Seld,  that  plaintiff  did  not  in  good  faith  resume 
work  on  the  claim  for  the  year  1890,  within  Rev. 
St.  O.  S.  S  2S21,  which  provides  that  unless  tlOO 
worth  of  work  shall  be  performed  or  improve- 
ments be  made  each  year  on  a  mining  claim  lo- 
cated l>efore  Hay  10,  1872,  until  a  patent  there- 
for has  been  issued,  such  claim  shall  be  open  to 
relocation,  provided  that  the  original  locators, 
their  heirs,  etc.,  "have  not  resumed  work  upon 
the  claim  after  failure,  and  before  such  loca- 
Uon." 

Appeal  from  district  court,  Jefferson 
county;  Thomas  J.  Galbraith,  Judge. 

Action  to  recover posseBBion  of  a  mining 
claim  by  C.  W.  Honaker  ugninet  John  F. 
Martin  and  another.  Verdict  and  judg- 
ment for  plaintiff.  Defendants  appeal. 
Reversed. 

Charles  O'Donnell,  for  appellants.  Cor- 
bett  <ft  Wellcome,  for  respondent. 

Blakb,  C.  J.  This  action  was  com- 
menced by  Honaker,  the  reppondent,  to 
recover  the  possession  of  the  Loue  Star 
Lode  mining  claim.  The  answer  alleges 
that  "no  work  or  improvements  were 
done  or  performed  upon  said  LK>ne  Star 
mine  or  claim  in  the  year  1880,  and  In  con- 


sequence tbereot  raid  claim  was  forfeited, 
it  it  ever  existed."  The  court  instructed 
the  jury  that  the  evidence  "sbowatbat  the 
plaintiff,  Honaker, did  not  do  the  required 
amount  of  work  on  said  claim  In  said  year 
1889,  and  that,  therefore,  said  claim  was 
open  to  relocation,  by  any  proper  person, 
on  the  1st  of  January,  1800.  •  •  •  But 
to  this  the  plaintiff  replies,  and  says  that 
he  resumed  work  upon  said  claim  after  his 
failure  to  do  said  work,  and  before  the 
time  ( April  25,  1890)  of  the  location  of  said 
claim  by  the  defendants."  The  jury  were 
further  instructed  that  there  was  only  one 
question  for  their  consideration,  to-wit: 
"Did  the  piahitiff.  Honaker,  in  good  faith, 
honestly  and  in  tact,  reenme  proper  work 
upon  said  claim  prior  to  said  location 
therp.of  by  the  defendants?"  The  foUow* 
tng  instructions  were  also  given:  "If.from 
all  of  the  evidence  in  the  case,  you  shall  be 
satisfied  that  the  question  ■  •  •  should 
be  answered  in  the  afflrmatlve,  then  yen 
should  find  for  the  plaintiff;  otherwise  for 
the  dofenriant.  *  •  •  In  thte  case  the 
plaintiff  affirms  and  asserts  that  be  did  re- 
sume work  upon  the  Lone  Star  claim  be>- 
fore  the  date  of  the  location  thereof  by  the 
defenilants,  and  therefore  the  burden  ot 
the  proof  is  upon  him."  The  verdict  was 
in  favor  of  Honaker,  and  the  defendants 
moved  for  a  new  trial,  which  was  refused. 
The  issue  of  law  in  this  case  depends  upon 
the  construction  of  the  section  of  the  Re- 
vised iStatutes  of  the  United  States:  "On 
all  claims  located  after  the  tenth  day  of 
May,  eighteen  hundred  and  seventy-two, 
and  until  a  patent  has  been  issued  there- 
for, not  less  than  one  hundred  dollars' 
worth  of  labor  shall  be  performed  or  im- 
provements made  during  each  year; 
•  •  •  and,  upou  a  failure  to  comply 
with  these  conditions,  the  claim  or  mine 
upon  which  such  failure  occurred  shall  be 
open  to  relocation  in  the  same  manner  as 
if  no  location  of  the  same  had  ever  been 
made,  provided  that  the  original  locators, 
their  heirs,  assigns,  or  legal  representa- 
tives, have  not  resumed  work  upon  the 
claim  after  failure  and  before  such  loca- 
tion." Section  2324.  The  contention  is 
practically  limited  to  the  words  "resumed 
work, "and  most  of  the  authorities  furnish 
definitions  which  do  not  satisfy  tlie  case 
at  bar.  Mr.  Justice  Sawver  in  North 
Noonday  Min.  Co.  v.  Orient  Min.  Co.,  6 
Sawy.  314,  I  Fed.  Rep.  622,  said:  "The 
statute  nowhere  authorizes  a  person  to 
trespass  upon  or  to  relocate  a  claim,  be- 
fore properly  located  by  another,  however 
derelict  in  performing  the  required  work 
the  first  locator  may  have  been,  provided 
he  has  returned  and  resumed  work,  and  is 
actually  engaged  in  developing  his  claim 
at  the  time  the  second  locator  enters  and 
attempts  to  secure  the  claim."  The 
learned  judge  repeated  this  doctrine  in 
Jupiter  Min.  Co.  v.  Bodie  Con.  Min.  Co.,  7 
Sawy.  115, 11  Fed.  Rep.  666,  and  Lakin  v. 
Mining  Co.,  11  Sawy.  241.  25  Fed.  Rep.  3.37. 
In  Gonu  v.  Russell,  3  Mont.  358,  it  was 
held  that  the  locator  ot  a  lode  mining 
claim  "had  the  right  to  defeat  the  forfeit- 
ure of  his  Interest  in  the  property  by  re- 
suming labor  thereon  before  a  location 
tbereot  had  been  made  by  another;"  and 
that  "the  resumption  of  labor  in  good 
taltb,"  by  one  who  bad  tailed  Jt^^f^jijis 
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with  the  Btatnte,  sapra,  and  perform  the 
work  thereby  required,  befi)re  the  eoniple- 
tiun  of  a  new  location  which  had  been 
commenced,  nullified  the  acts  of  the  bcc- 
ond  locator.  Gonu  ported  his  notice,  but 
did  not  mark  out  his  boundaries  until 
Rnsaell  had  resumed  worlc.  The  caue  of 
Pharis  v.  Muldoon,  75  Cal.  284,  17  Pac. 
Bep.  70,  la  to  the  same  effect,  but  an  addi- 
tional fact  appears:  "At  one  o'clock  a.  m. 
of  that  day  (January  1,  ISSG)  plaintiff 
posted  his  notice,  but  did  not  mark  out 
his  boundaries  until  January  5th.  In  the 
mean  time,— that  is  to  say,  at  tb3  usuui 
hour  of  commencing  work  of  that  kind,— 
on  the  let  day  of  January,  1886,  the  de- 
fendant resumed  labor  on  his  claim;  did 
ten  dollars'  worth  of  work  on  it  up  to  the 
5th  of  January,  188fi;  and  afterwards,  dur- 
ing that  year,  performed  labor  upon  it  to 
the  amount  of  two  hundred  dollars  more. " 
See,  also,  Lacey  v.  Woodward,  (N.  M.)  25 
Pac.  Rep.  786;  Belk  v.  Meagher.  3  Mont. 
65,  affirmed  104  U.  S.  270.  In  the  last  case 
Chief  Justice  WAiTRsaid:  "As  we  think, 
the  exclusive  possessory  rights  of  the  orig- 
inal locator  and  his  assigns  were  contin- 
ued, without  any  work  at  all,  until  Janu- 
ary 1,  1875;  and  afterwards  if,  before  an- 
other entered  on  his  possession  and  relo- 
cated the  claim,  be  resumed  work  to  the 
extent  required  by  the  law.  His  rights, 
after  resumption,  were  precisely  what  they 
would  have  been  if  no  default  had  oc- 
curred." This  opinion  seems  to  give  a 
meaning  to  the  amount  of  labor  demand- 
ed by  the  statute,  supra,  and  It  must  be 
"  to  the  extent  required  by  the  law."  .Mr. 
Justice  Hai-lett  Instructed  the  jury  in  tlie 
United  States  circuit  court  for  thedlstrlct  of 
Colorado, In  MinlngCo.  v.  Kiml)er,l  Morr. 
Min.  Bep.  .5-36,  that  a  party,  who  fulls  to 
work  his  claim  according  to  the  statute, 
supra,  lias  the  right,  before  the  new  claim- 
ant has  perfected  his  location,  "t«)  re-en- 
ter, and,  upon  doing  the  annual  work  re- 
quired by  law,  he  "would  become  rein- 
vested with  "  his  "  first  estate.  "  We  think 
that  the  foregoing  authorities  establish 
general  and  consistent  principles. 

The  case  of  Mining  Co.  v.  Defcrrari,  62 
Cal.  160,  cannot  be  deemed  sound  In  its 
construction  of  the  statute,  supra.  The 
question  is  so  important  in  Its  conse- 
quences that  we  quote  at  length  from  the 
opinion  of  Mr.  Justice  McKi.nstuy:  "The 
court  found  that  in  the  year  18K0  plaintiff 
expended,  in  labor  on  the  two  claims,  one 
hundred  dollars;  that  In  January,  issi, 
plaintiff  resumed  work  upon  the  claims, 
and  extiended  In  labor  twenty-tour  dol- 
lars. Defendants  entered  and  located  in 
August,  1881.  As  the  plaintiff  had  re- 
sumed work  upon  the  claims  '  after  fail- 
ure, and  before  location,'  his  rights  wore 
not  forfeited  when  defendants  entered. 
Bev.  St.  U.  S.  §  2324.  It  is  urged  tliat  the 
resnmiitlon  of  work  was  not  such  as  is  re- 
quired by  the  act  of  congress;  that,  if  so, 
one  may  fail  to  perform  the  work  re- 
quired by  the  act  during  any  year,  and 
yet  keep  alive  his  right  indefinitely  by  do- 
ing any  work  during  the  January  follow- 
ing. In  other  words,  that,  by  such  con- 
struction, while  the  act  recjulres  one  hun- 
di-ed  dollars'  worth  of  work  each  year,  a 
pu.'ty  may  keep  his  claim  good  by  doing 


one  dollar's  worth  each  year,  provided  he 
shall  succeed  in  doing  it  i)efore  a  reloca- 
tion can  be  accomplished.  It  is  not  neces- 
sary to  decide  that  an  attempt  to  assert 
a  continuous  right  may  be  based  upon  a 
pretense  of  work,  so  plainly  a  sham  as 
that  It  will  be  disregarded.  But  here  the 
work  done  was  actual  and  valuable.  The 
letter  of  the  statute  upholds  the  view,  as 
to  resumption  of  work,  taken  by  the  court 
below,  and  forfeitures  and  denouncements 
are  not  to  be  favored  by  basing  them 
upon  language  which  does  not  plainly 
and  unmistakably  provide  for  them." 
Of  this  case  Mr.  Morrison  says.  "Such  a 
decision  is  only  trifling  with  the  law,  and 
the  rights  of  parties  based  on  the  law." 
Minine  Rights  lu  Colorado,  (6th  Ed.)  61. 
The  proposition  relating  to  forfeitures 
and  denounct^ments  cannot  be  questioned, 
but  another  rule  appears  to  be  considered 
more  important  by  the  courts.  In  Er- 
bardt  v.  Boaro,  113  U.  S.  535.  5  Sup.  Ct. 
Bep.  560,  Mr.  Justice  Field  says:  "In  all 
legislation,  whether  of  congress  or  of  the 
state  or  territory,  and  by  ail  mining  reg- 
ulations and  rules,  discovery  and  appro- 
priation are  recognized  as  the  sources  of 
title  to  mining  claims,  and  development, 
by  working,  as  the  condition  of  contin- 
ued ownership,  until  a  patent  is  ob- 
tained. "  The  learned  judge  In  O'Reilly  v. 
Campbell,  116  U.  S.  418,  6  Sup.  Ct.Bep.  421, 
sa.Ts:  "It  is  a  rule  among  miners  on  the 
public  lands,  so  often  brought  to  our  at- 
tention and  so  often  declared  that  we  may 
speak  of  it  as  part  of  our  judicial  knowl- 
edgp.  that  discovery  and  appropriation 
(ir  the  source  of  title  to  mining  claims, 
and  that  development  by  working  is  the 
condition  of  tlieir  continue<l  pcssession. 
JeunlHon  v.  Kirk,  98  C.  S.  453.  457;  Jack- 
son V.  Roby.  lOH  U.  S.  440,  3  Sup.  Ct.  Bep. 
301.  This  was  the  rule  before  congress  by 
Its  legislation  sanctioned  It."  In  Reni- 
mington  v.  Bandit,  i!  Mont.  138,  9  Pac. 
Rep.  819,  Chief  Justice  Wadk  said:  "The 
purpoHPol  requiring  ^lOOworthof  work  or 
improvements  on  a  mining  claim  cajh 
.year  Is  to  so  develop  the  mine  as  that  a 
patent  may  issue  for  the  claim.  It  Is  not 
the  [inllcy  of  the  government  to  Issue  pat- 
ents lor  the  mineral  lands  until  there  has 
been  a  cliscovery,  and  sufficient  work  done 
upon  the  claim  to  demonstrate  its  value. 
•  *  ♦  A  liberul  construction  should  be 
given  to  the  mining  act  of  1872,  but  it 
should  not  be  so  liberal  as  to  authorize  a 
claim  to  beheld  without  representation, 
or  a  patent  to  be  procured  before  any 
work  has  been  done  on  the  claim."  The 
result  of  the  holding  in  Mining  Co.  v.  De- 
ferrari,  supra,  is  to  defeat  the  real  objects 
of  the  statute,  supra,  which  are  the  ex- 
ploration and  development  of  mining 
claims.  Every  person  who  continues  iu 
the  poRsession  of  such  property  upon  the 
public  domain  of  the  United  States,  with- 
out performing  annually  the  labor  that 
has  been  specified,  violates  the  conditions 
of  the  grant  from  the  government.  The 
resumption  of  work  by  the  original  loca-  . 
tor,  whose  rights  are  subject  to  forfeiture, 
without  the  expenditure,  with  reasonable 
diligence,  during  the  year  of  the  sum  ol 
flflOO  f<tr  labor  or  improvements  upon  the 
mini',  is  an  evasion  of  the  statute,  supra. 
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If  we  comprehend  the  lanKuafce  of  Chief 
Justice  Waite,  supra,  and  Mr.  Justice 
Eallett,  supra,  the  courts  will  not  legal- 
ize such  overt  acts  of  omissioD  as  are  stat- 
ed in  MlnlnK  Co.  v.  Detarrari,  supra.  Tbe 
question,  which  is  embodied  In  the  in- 
structions of  the  court  helow,  was  sub- 
inltted  without  any  explanation  of  the 
words  "resumed  work,"  and  would  have 
a  tendency  to  mislead  the  Jury.  They 
could  reasonably  infer  that  any  labor 
BhowiuK  the  Intention  of  Honaker  to  re- 
assert his  claim  to  the  property  was  a 
sufllcient  compliance  with  the  law.  When 
the  testimony  is  compared,  there  can  be 
no  doubt  that  this  was  the  effect. 

It  is  shown  by  the  evidence  upon  the 
part  of  Honaker  that  he  did  not  repre- 
sent the  lode  In  the  year  1887,  and  relocat- 
ed it  January  1,  188S;  that  he  did  not  go 
npon  the  property  from  this  date  until 
the  month  of  May,  1890,  when  the  defend- 
ants were  in  possession;  that  about  De- 
cember 20,  18S9,  he  made  a  contract  with 
Richard  Berriman  tu  represent  the  same 
for  the  year  1889;  that  Berriman  labored 
from  December  22, 1889.  until  January  12, 
1890,  under  the  contract,  and  received 
from  Honaker  $100;  that  logs,  slabs,  and 
lumber  of  the  value  of  f63  were  conveyed 
to  the  premises,  and  never  used ;  that 
these  materials  were  for  a  shaft-house  or 
any  necessary  purpose  on  the  mine;  that 
Berriman  testified  he  drifted  "  perhaps  live 
or  six  feet,  "and  did  not  haul  any  dirt 
from  the  mine:  that  he  cut  In  the  woods 
"about  half  a  doxen"  logs,  and  put  them 
'in  the  mine;  that  he  carried  there  a  rope, 
bucket,  and  shovels  and  picks,  and  re- 
moved them  when  he  quit  work;  that 
there  was  no  windlass  upon  the  mine;  and 
that  he  did  not  know  how  much  he  earned 
In  January,  1890,  but  there  was  "over 
fifty  dollars  of  it. "  The  testimony  of  the 
defendants  tended  to  prove  that  no  work 
was  done  for  Honaker  upon  the  property 
In  the  years  1889  and  1890;  that  the  logs, 
ttlabs,  and  lumber  were  hauled  there,  and 
not  used;  that  tools,  buckets,  and  wire 
rope  were  taken  to  the  premises  by  Berri- 
man, and  carried  away;  that  there  were 
no  timbers  in  the  mine;  and  that  the 
property  was  examined  carefull.y  to  see 
what  labor  bad  been  done  upon  it,  and 
located  by  the  defendants,  April  25, 1890. 
It  is  clear  that  the  respondent  has  not  act- 
ed honestly  and  in  good  faith,  and  that, 
during  the  years  1SS7, 1S88,  1889.  and  1890, 
when  the  lode  should  have  been  develoi>ed 
by  the  expenditure  of  the  sum  of  $400  for 
work  or  improvements,  there  is  a  conflict 
in  the  testimony  upon  the  point  as  tu 
whether  labor  of  the  value  of  one  cent  has 
been  expended  thereon.  When,  therefore, 
he  availed  himself  of  the  statutory  privi- 
lege of  resuming  work  to  preserve  his 
estate  from  forfeiture,  we  hold  that  he 
should  have  prosecuted  the  same  with 
reasonable  diligence,  until  the  require- 
ment for  the  annual  labor  and  improve- 
ments had  been  obeyed.  The  tools,  rope, 
'and  windlass  were  taken  from  the  premises 
about  January  12.  1890,  and  the  logs. 
Blabs,  and  lumber  have  not  been   used  In 

■  any  manner,  although   nearly  two-thirds 

■  of  the  money  which  was  paid  by  Ho^iaker 
to  Berriman  have  been  therein  invested. 


What  is  the  fair  presumption  from  this 
conduct?  Can  It  be  maintained  that  it  Is 
the  Intention  of  the  statute,  supra,  that, 
under  these  circumstances,  the  respondeut 
shall  be  adjudged  to  have  "resumed 
work?"  If  it  be  insisted  that  the  instruc- 
tion by  the  clauses,  "in  good  faith,  hon- 
estly and  in  fact,  resume  proper  work," 
was  designed  to  lay  down  the  law  in  ac- 
cordance with  these  views,  then  the  ver- 
dict Is  contrary  thereto.  It  is  therefore 
adjudged  that  the  Judgment  be  reversed, 
and  the  case  be  remanded,  with  directions 
to  grant  tbe  motion  for  a  new  trial. 

Hakwood  and  De  Witt,  JJ.,  concur. 


BoRT  V.  C.  W.  Cook  Sheep  Co.  et  a/. 
(Supreme  Court  of  Montaaia.    July  27, 1891.) 

ASSIONMEVT  OP  DOWBR— lilHITATION  OF  ACTIONS. 

1.  Code  Civil  Froo.  Mont.  §  39,  which  pro- 
vides that  "no  action  for  the  recovery  of  real 
properly  »  *  »  can  be  maintained  unless  It 
appear  that  the  plaintiff,  his  ancestor,  prede- 
cessor, or  grantor,  was  seised  or  possessed  of 
the  property  in  question  within  five  years  before 
the  commenceuient  of  the  action,  "  does  not  ap- 
ply to  actions  for  the  assignment  of  dower. 

8.  Code  Civil  Proc.  Mont.  c.  8,  providing 
for  the  limitation  of  actions  other  than  for  the 
recovery  of  real  property,  which  provides  (sec- 
tion 47)  that  "an  action  for  relief  not  hereinbe- 
fore provided  for  must  be  commenced  within 
three  years  after  the  cause  of  action  shall  have 
accrued, "  does  not  apply  to  actions  for  the  as- 
signment of  dower. 

Appeal  from  district  conrt,  Meagher 
county;  Fbank  Henry,  Judge. 

Action  for  the  assignment  of  dower  by  L. 
D.  Burt  against  C.  VV.  Cook  Sheep  Com- 
pany and  others.  Judgment  fordefendant 
on  demurrer.    Plaintiff  appeals.    Beversed. 

Ward  &  Smith,  for  appellant.  Tboniaa 
C.  Buch,  for  respondents. 

Harwood.J.  Tbe  sole  question  brought 
to  this  court  for  determination  by  this 
appeal  is,  what  effect  has  the  general  stat- 
ute of  limitations  of  this  state  upon  the 
right  of  a  widow  to  maintain  the  action 
provided  by  the  dower  act  for  the  assign- 
ment of  dower?  It  appears  from  tbe  rec- 
ord in  this  case  that  plaintiff  tiled  her  com- 
plaint setting  forth,  in  effect,  that  plaintiff 
intermarried  with  Henry  S.  Crittenden, 
September  13,  1874,  and  llvedwith  her  said 
husband  from  that  date  continuously  in 
Montana  until  his  death,  which  occurred 
in  the  month  of  October,  1878;  that  dur- 
ing said  coverture  her  said  husband  was 
seised  in  fee  of  certain  real  estate  described 
and  situate  in  Meagher  county :  that 
about  the  month  of  November,  1877,  the 
said  Crittenden  sold  and  conveyed  said 
land  without  tbe  plaintiff's  consent,  and 
without  her  Joining  in  such  conveyance, 
and  that  plaintiff  has  never  relinquished 
her  dower  right  In  said  land ;  that  defend- 
ants are  now  in  possession  of  said  laud, 
and  claim  to  own  the  same.  Tbe  court 
below  sustained  defendants'  demurrer  to 
the  complaint,  on  the  ground  that  it  ap- 
peared from  the  facts  stated  that  the  stat- 
ute of  limitations  barred  plaintiff's  right 
to  maintain  her  suit  for  tbe  assignment 
of  dower.  Plaintiff -appealed,  and  the 
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name  point  has  been  argued  with  great 
ability  and  researcli  before  this  court. 

There  la  conHiderable  variation  in  thede- 
eifllons  of  eoarts  of  last  resort  upon  this 
question,  not  only  as  to  the  conclusions 
reached,  but  also  as  to  the  reasons  as- 
Bigned  therefor.  It  nrould  be  an  unneces- 
sary task  here  to  set  forth  a  review  of  all 
the  decisions  which  we  have  examined 
upon  this  question,  because  that  work  has 
been  thoroughly  done  by  able  writers.  2 
Scrib.  Dower,  423,  443;  4  Kent,  Conim. 
(18th  Ed.)  TO,  and  notes;  Washb.  Real 
Prop.  276-278;  Ang.  lAm.  §  367;  Wood, 
Llm.  584,585;  Tied.  Real  Prop.  §  131.  In 
setting  forth  the  reasons  upon  which  we 
arrive  at  the  cunduslons  herein  an- 
nounced, we  shall  bring  to  attention  such 
cases  as  illustrate  the  different  views  here- 
tofore held  by  the  courts,  and  the  different 
statutes  npon  which  the  same  were  found- 
ed. These,  together  with  the  dietu  of 
able  writers,  such  as  cited  supra,  and  the 
collation  of  authorities  by  them  cited, 
which  we  have  to  a  large  extent  exam- 
ined, have  given  us  much  aid  in  determin- 
ing the  q  nee  don  before  us. 

The  prototype  of  the  statutes  of  limita- 
tions enacted  In  the  various  states  of  the 
American  Hnion  is  undoubtedly  the  early 
English  statutes  on  the  same  subject. 
Ang.  Llm.  c.  2;  Wood,  Llm.  c.  1.  We  ob- 
serve, as  bearing  upon  the  question  before 
us,  that  it  is  agreed  by  the  writers  that  it 
has  been  uniformly  held  by  the  English 
courts  that  the  general  statutes  of  limita- 
tions of  England  did  not  apply  to  writs 
for  assignment  of  dower,  but  In  later 
times  special  statutes  have  been  passed 
limiting  the  period  for  the  assertion  of 
that  right.  See  authorities  cited  supra. 
In  the  United  States,  as  before  observed, 
and  as  will  be  seen  b.y  an  examination, 
the  holding  is  not  uniform.  But  the  terms 
of  the  statutes  of  limitation  vary  greatly 
in  different  states,  as  will  be  seen  by  com- 
parison, (Ang.  Llm.,  and  Wood,  Llm. ..Ap- 
pend.) and  it  is  thereforenot  stall stranire 
that  while  in  some  cases  the  action  orsnit 
for  the  assignment  of  dower  is  held  to  be 
within  the  statute,  by  reason  of  Its  terms, 
in  other  cases,  and  under  statutes  of  dif- 
ferent terms,  the  contrary  is  held.  In  the 
case  of  Jones  v.  Powell,  6  Johns.  Ch.  194, 
decided  in  1822,  Chancellor  Kknt  uses  lan- 
guage tending  strongly  to  indicate  that 
he  held  the  opinion  that  the  general  stat- 
ute of  limitations  in  force  in  New  Yorl<  at 
that  time,  according  to  its  terms,  would 
bar  an  action  lor  the  assignment  of  dow- 
er. However,  the  decision  was  not  con- 
trolled by  the  general  statute  commented 
on,  because  the  dower  act  there  provided 
that  "a  widow  shall  be  at  iil)erty,  at  any 
time  during  her  life,  to  make  a  demand 
for  her  dower.  "  In  view  of  that  provis- 
ion the  chancellor  observes  that  the  court 
"may.  therefore,  put  out  of  the  considera- 
tion of  this  case  the  effect  of  any  legal  lim- 
itation to  the  action  of  dower."  The  com- 
ments of  the  chancellor  In  that  case, 
although  upon  statutes  which  did  notcon- 
trol  his  decision,  carr.v  much  weight,  in 
view  of  his  eminent  abilitiea,  and  are  Just- 
ly relied  on  by  counsel  lor  respondent. 
One  provision  of  the  statute  commented 
on  to  quoted  in  the  opiuiou  aafullows: 


"No  person  shall  make  any  entry  into 
lands,  but  within  twenty-one  years  next 
alter  his  right  of  action  accrued. "  This 
limitation  it  was  thought  would  bar  the 
possessory  action  of  the  widow  for  dower. 
Notwithstanding  the  views  ol  thechancel- 
lor,  expressed  in  that  case,  we  observe 
that  when  he  afterwards  wrote  the  fourth 
Tolume  of  his  Commentaries,  in  treating 
ol  the  subject  of  the  limitation  of  the  ac- 
tion of  dower,  he  cites  other  cases  where 
the  question  had  come  under  considera- 
tion in  the  United  States,  but  makes  no 
mention  of  the  case  ol  Jones  v.  Powell, 
supra,  nor  does  he  express  the  views 
therein  set  down.  Evidently  that  case 
was  regarded  as  containing  only  a  pass- 
ing comment  on  a  statute  which  did  not 
control  the  decision.  The  author  says: 
In  the  English  law,  the  wife's  remedy  by 
action  for  her  dower  is  not  within  the  or- 
dinary statutes  ol  limitations,  lor  the 
widow  has  no  seisin;  but  a  fine  levied  by 
the  husband,  or  his  alienee  or  heir,  will 
bar  her,  by  lorce  of  the  statute  ol  non- 
claims,  unless  she  brings  her  action  with- 
in five  years  after  her  title  accrues,  and  her 
disabilities,  11  any,  be  removed.  In 
South  Carolina  U  was  held  in  Ramsay  v. 
Dusier,  1  Tread.  Const.  112,  and  again  In 
Boyle  V.  Rowand,  3  Pesaus.  Eq.  555,  that 
time  was  a  bar  to  dower  as  well  as  to 
other  claims.  But  in  the  Englisb  law 
there  Is  no  bar,  and  in  New  Hampshire, 
Massachusetts,  and  Georgia  it  has  been 
adjudged  that  the  writ  of  dower  was  not 
within  the  statutes  of  limitations. 

As  to  the  account  against  the  heir  for 
the  mesne  profits,  the  widow  is  entitled 
to  the  saraefrom  the  time  her  title  accrues, 
and,  unless  some  special  cause  be  shown, 
courts  of  equity  carry  the  account  back  to^ 
the  death  of  the  husband.  The  New  York 
Revised  Statutes  have  given  a  preciso 
period  ol  limitation,  and  require  dower  to 
be  demanded  within  21  years  Irom  the 
time  ol  the  death  ol  the  husband,  or  Irom 
the  termination  ol  the  disabilities  therein 
mentioned.  4  Kent.  Comra.  (13th Ed.) "70. 
The  Revised  Statutes  of  New  York,  "giv- 
ing a  precise  period  of  limitation"  to  the 
action  for  dower,  mentioned  in  the  text 
quoted,  were  passed  after  the  decision  of 
the  case  ol  Jones  v.  Powell.  Alter  the  de- 
cision ol  that  case  the  question  of  theeffect 
of  the  general  statute  of  limitations  upon 
the  widow's  right  of  action  for  assign- 
ment of  dower  arosein  certain  cases  which 
he  mentions,  and  were  determined  upon 
the  consideration  of  the  General  Statutes; 
notably  the  cases  of  Barnard  v.  Edwards, 
4  N.  H.  107.  and  Parker  v.  Obear.  7  Mote. 
(Maas.^  24.  wherein  it  was  held  that  gen- 
eral statutes,  very  much  like  that  of  New 
York  when  the  case  of  .Tones  v.  Powell 
wa«  decided,  do  not  apply  to  the  dower 
right.  We  shall  have  occasion  to  refer  to 
these  cases  further  along  in  this  opinion. 
In  1847  the  supreme  court  of  Michigan,  in 
an  elaborate  opinion,  (May  v  Rumne.v,  1 
Mich.  1,)  reviewing  the  American  and  En- 
glish authorities,  arrived  at  the  same  con- 
clusicm  expressed  in  the  Massachusetts 
and  New  Hanip.ahire  cases,  supra.  So  in 
Missouri,  In  1862,  under  a  statute  substan- 
tially like  the  present  statute  of  Montana, 
it  was  held  tliat  the  general  statute  ol 
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limitation  did  not  bar  the  dower  right. 
Littleton  v.  Patterson,  32  Mo.  357.  In 
MiciiiKan  the  queHtlon  came  before  the 
supreme  court  again  in  1878,  (Proctor 
V.  BlKelow,  38  Mich.  2S2;)  and  It  was  held 
that  the  statute,  as  it  then  stood,  barred 
the  widow's  action  for  df>wpr.  Some 
changes,  it  appears,  had  been  inade  in  the 
statute  since  the  case  of  May  v.  Ramney 
was  decided,  relating  to  the  action  lor 
dower,  which  are  reviewed  by  Chief  Justice 
Campbbli.  in  the  opinion,  and  the  conclu- 
sion announned  was  placed  upon  the 
ground  that  the  action  fortlie  assignment 
of  dower,  being  by  statute  made  an  action 
of  ejectment,  was  within  the  general  terms 
of  the  statute  of  limitation,  which  was 
quoted  In  the  opinion  as  follows:  "No 
person  shall  commence  an  action  for  the 
recovery  of  any  lands,  nor  make  any  entry 
thereupon,  unless  within  twenty  years 
after  the  right  tomakesucb  entry  or  bring 
such  action  first  accrued."  The  statute 
just  quoted  from  the  Michigan  decision, 
and  the  statute  of  Montana,  quoted  above, 
furnish  an  illustration  of  two  quite  com- 
mon forms  of  statutes  on  the  subject  be- 
f.ore  us.  The  Michigan  statute,  and  others 
of  that  form,  provides  the  limitation  from 
the  time  the  right  to  make  the  entry  or 
bring  the  action  "first  accrued;"  while 
the  statute  of  Montana,  and  others  of  like 
terms,  provide  that  the  action  is  barred 
"unless  it  appear  that  the  plaintiff,  his 
ancestor,  predecessor,  or  grantor,  was 
seized  or  possessed  of  the  property  in  ques- 
tion "within  the  time  prescribed.  Now, 
us  applicable  to  the  right  of  dower,  the 
two  forms  of  statute  are  vastly  different. 
Dower  Is  a  life-estate  in  the  widow,  cast 
by  law.  In  conjunction  with  certain  condi- 
tions, which  together  operate  to  Initiate 
and  consummate  the  right  of  dower.  The 
wile  has  no  poHsesslon  or  seisin,  nor  haa 
she  u  right  thereto,  until  the  estate  is 
consummated  and  assigned.  Itcannot,in 
the  nature  of  this  particular  estate,  belog- 
Ically  maintained  that  the  widow  has  any 
ancestor,  predecessor,  ur  grantor  of  the 
dower  right,  in  the  sense  in  which  those 
terms  are  used  In  section  20  of  our  Code  of 
Civil  Procedure.  Mr.  Angell,  in  his  work 
on  Limitations,  says  :  "  Doweris  not  with- 
in the  statute  ol  limitation  of  Henry  or  of 
James,  but  a  fine  levied  by  the  husband  or 
his  alienee  or  heir  will  barherbyforceof  the 
statute  of  non-claims,  unless  she  bring  her 
action  within  five  years  after  the  accruing 
of  her  title  and  the  removal  of  her  disabili- 
ties, if  any.  In  New  Hampshire,  in 
Georgia,  in  North  Carolina,  and  in  Ten- 
nessee the  writ  is  not  within  the  statute 
of  limitations,  and  in  Maryland  it  has  been 
held  that  the  statute  of  limitations  is  no 
bar  in  equity  to  the  claim  of  dower.  The 
principle  of  the  doctrine  is  stated  clearly 
by  the  court  in  the  case  in  New  Hump- 
shire.  Barnard  v.  Edwards,  supra.  The 
view  taken  by  the  court  was  that  the 
statute  applied  only  to  actions,  entries, 
and  claims  founded  upon  a  previous  seisin 
or  possession  ol  the  lands  demanded,  from 
which  seisin  or  possession  the  time  of  lim- 
itation may  be  dated ;  and  that  dower 
cannot  have  a  limitation  dated  from  the 
seisin  of  the  husband,  and  that  a  limita- 
tion cannot  be  dated  from  the  seisin  or 
v.27P.no.8— 26 


possession  of  the  widow,  because  she  can- 
not have  either  until  dower  has  been  as- 
signed to  her.  This  doctrine  was  recog- 
nized and  approved  by  the  supreme  court 
of  Massachusetts  in  a  case  (Parker  v. 
Ohear, supra)  wherein  it  was  decided  that 
a  writ  of  dower  was  not  barred  by  the  Re- 
vised Statutes  of  that  state;  andthccourt 
say  that,  the  limitation  being  thus  dated 
from  the  seisin,  It  wonld  be  absurd  to  ex- 
tend it  to  actions  in  which  seisin,  not  be- 
ing issuable,  can  never  become  the  subject 
of  evidence  on  the  trial."  .\ng.Lim.  §  367. 
In  a  note  to  the  above  text  appears  a 
quotation  from  Brooke's  Reading  upon  the 
statute,  32  Hen.  VIIL  c.  2.  as  follows:  "  A. 
woman  brought  a  writ  of  dower,  of  the 
seisin  of  her  husband  sixty-one  years  past, 
the  action  lleth,  because  that  is  not  of  her 
own  seisin,  nor  of  none  of  her  ancestors, 
nor  predecessors,  neither  is  it  an  action 
possessory,  and  It  is  not  prohibited  by  the 
statute." 

The  flrst  section  of  the  dower  act  of  this 
state  provides  that  "a  widow  shall  be  en- 
dowed of  the  third  part  of  all  lands  where- 
of her  husband  was  seised  of  an  estate  of 
inheritance  at  any  time  during  the  mar- 
riage, unless  the  same  shall  have  been  re- 
linquished in  ingal  form."  Now,  if  It  be 
held  that,  when  she  petitions  under  that 
act  for  the  assignment  of  the  estate  of 
which  the  law  endows  her,  she  must  show 
that  she,  or  her  predei'essor  or  grantor, 
was  seised  or  possessed  of  the  estate 
claimed  within  five  years,  we  are  con- 
strained to  ask, how  will  she  do  this?  To 
whom  will  she  point  as  predecessor  or 
grantor  of  the  estate  in  which  thfi  law  de- 
clares she  "shall  beendowed?"  It  cannot 
be  said  that  her  husband  was  her  grantor 
or  predecessor.  Ha  neither  grants  to  her, 
nor  can  he  grant  away  from  her,  that 
dower  estate.  It  is  true  the  husband  is 
the  person  through  or  under  whom  the 
wife,  by  virtue  of  law,  claims  her  dower; 
but  onr  statute  of  limitation  doesnot  con- 
tain the  terms  "through  or  under  whom" 
the  plaintllT  claims,  as  often  appears  in 
statutes.  If  it  should  be  held  that  the  hus- 
band Is  the  grantor  or  predecessor  of  the 
wife's  dower  estate,  then  the  wife  would 
be  compelled  to  show  that  he  was  seised 
or  possessed  within  five  years,  or  her 
dower  would  be  lost;  and  In  such  case  he 
could  convey  the  seisin  and  possession, 
and  remain  out  five  years,  and,  if  he  lived 
tnat  length  of  time,  the  dower  would  be 
lost  by  force  of  the  statutes  of  limitations 
before  it  was  consummated,  notwith- 
standing the  statute  declares  she  shall  be 
endowed  of  one-third  of  the  lands  whereof 
her  husband  was  seised  "nt  any  time  dur- 
ing the  marriage,  unless  relinquished  In 
legal  form."  If  it  is  held  that  the  hus- 
band's ancestor,  grantor,  or  predecessor 
is  also  the  grantor  or  predecessor  of  the 
wife's  dower  estate,  then  the  very  seisin 
of  the  husband  for  five  years  prior  to  the 
consummation  of  the  dower  estate  would 
bar  her  dower,  because  she  wonld  have 
to  point  to  lier  husband's  ancestor,  gran- 
tor, or  predecessor  as  her  predecessor, 
and,  of  course,  they  would,  under  that 
state  of  facts,  have  been  ont  of  possession 
and  seisin  for  the  period  of  five  years. 
These  deductions  we  think  would  certain- 
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ly  result  froiti  holding  that  the  widow 
must  bring  her  action  tor  the  assignment 
of  dower  within  the  provisions  of  section 
2!)  of  the  Code.  Upon  reason  and  authori- 
ty, and  the  unquestioned  meaning  of  the 
terms  used  in  that  section,  we  think  It 
Avas  never  Intended  to  apply  as  a  bar  or 
limitation  to  the  widow's  suit  for  the  as- 
signment of  dower. 

In  our  investigation  of  this  subject  we 
have  nowhere  found  any  authority  ques- 
tioning the  force  of  the  reasoning  set  forth 
in  the  New  Hampshire  and  Massachusetts 
cases  cited  supra.  In  the  well-sustained 
opinions  where  it  has  been  held,  as  in 
Michigan,  (Proctor  v.  Blgelow,  snpra,) 
that  the  general  statute  of  limitation 
liarred  the  action  for  assignment  of  dower, 
the  statute  provided  that  the  action  must 
be  commenced  within  the  stated  period 
"after  the  right  to  make  such  entry  or 
bring  such  action  first  accrued ; "  or,  as  in 
Ohio.  (Tuttle  V.  Wlllson,  10  Ohio,  25,) 
where  the  statute  on  which  the  decision 
was  founded  provides  "that  no  person  or 
persons  shall  hereafter  sue,  have,  or  muln- 
tain  any  writ  of  ejectment,  or  other  action 
for  the  recovery  of  the  possession,  title,  or 
claim  of,  to,  or  for,  any  laud,  tenement, 
or  other  hereditament,  but  within  twenty- 
one  years  next  after  the  right  of  such  ac- 
tion or  suit  shall  have  accrued."  As  re- 
marked by  the  court  in  that  case:  "It  will 
be  seen  that  It  is  not  only  the  action  of 
ejectment  which  is  barred  by  this  statute, 
but  every  other  action  for  the  recovery  of 
the  possession,  title,  or  claim  to  any  land. " 
It  1h  readily  seen  that  such  statutes,  or 
statutes  of  other  terras  ot  like  Import,  may 
fairly  be  construed  to  apply  as  a  bar  to 
the  action  for  dower.  It  is  contended  by 
counsel  for  respondent  that,  if  section  29 
is  inapplicable  to  the  action  for  assign- 
ment of  dower,  section  47  of  the  Code 
would  apply,  and  bar  the  action  in  three 
years  from  the  time  the  right  accrued. 
Title  3,  Comp.  St.,  is  devoted  to  the  sub- 
ject of  limitation  of  actions.  Chapter  2  of 
this  title  prescribes  limitations  of  actions 
concerning  real  property.  Chanter  3  of 
said  title  appears  to  bo  intended  to  apply 
only  to  actions  concerning  other  rights  of 
action  than  those  relating  to  i-eal  prop- 
erty ;  for  the  first  section  of  chapter  3  pro- 
vides for  "actions  other  than  those  for 
the  recovery  of  real  property,  as  follows," 
etc.  Section  47  of  the  same  chapter  pro- 
vides as  follows:  "An  action  for  relief,  not 
hereinbefore  provided  for,  must  be  com- 
menced within  three  years  after  the  cause 
of  action  shall  have  accrued. "  We  do  not 
think  this  action  was  intended  by  the  leg- 
islature to  apply  to  actions  concerning 
real  property.  In  the  case  of  Bobinson 
V.  Ware,  94  Mo.  678,  8  S.  W.  Rep.  1.53, 
wherein  the  supreme  court  of  Missouri 
completely  reverses  the  construction  of  the 
statute  as  held  in  Littleton  v.  Patterson, 
supra,  the  court  considers  the  bearing  of 
a  clause  in  the  Missouri  statute  like  sec- 
tion 47  of  ourCode,  which  the  court  termed 
a"catch-aU  clause."  In  one  part  of  the 
opinion  it  is  sold:.  "We  believe  such  an 
action  [action  for  dower]  would  have 
been  held  to  be  barred  In  the  case  of  Lit- 
tleton v.  Patterson,  either  l)y  the  first  sec- 
tion of  the  act  of  1847,  or  this  general 


clause  of  the  act  of  1*19,  had  the  court 
been  called  upon  to  consider  the  statute 
as  a  whole:  but  the  cause  there  appears 
to  have  accrued  before  the  adoption  of 
the  act  of  1849.  Which  of  the  sections 
would  have  been  applied  is  not  material 
at  this  time  In  this  case."  Further  along 
in  the  opinion,  referring  to  the  "catch-all 
clause, "  it  Is  said  the  same  reads:  "Civil 
actions,  '  other  than  for  the  recovery  of 
real  property,'  can  only  be  commenced 
within  the  time  prescribed  in  sections 
which  follow.  The  words  Just  quoted  ex- 
clude actions  for  the  recovery  of  real  es- 
tate, and  hence  the  general  clause  of  sec- 
tion 322fi  cannot  be  held  to  apply  to  an 
action  for  dower. "  Under  such  contra- 
dictory views,  we  cannot  see  why  the 
court  in  Littleton  v.  Patterson  would 
have  held  the  case  barred  "  by  the  general 
clause  In  the  act  of  1849,"  namely,  the 
"catch-all  clause. "  It  appears  that  the 
only  use  made  of  that  clause  by  the  court 
in  the  case  of  Robinson  v.  Ware,  supra, 
was  to  draw  therefrom  what  the  court 
deemed  an  indication  of  "legislative  pol- 
icy" to  place  a  limitation  on  all  actions, 
and  hence  that  the  same  section,  which 
had  in  Littleton  v.  Patterson  been  held 
not  to  apply  to  dower,  should  be  held  to 
apply  as  a  bar  thereto.  Was  not  the  si- 
lence of  successive  legislatures  for  26  years, 
and  the  failure  to  givetheconrts  a  statute 
which  would  clearly  place  a  different  lim- 
itation on  the  action  for  dower,  a  tacit 
approval  of  the  construction  given  in  Lit- 
tleton V.  Patterson?  Is  not  that  kind  of 
indication  of  "legislative  policy"  far  more 
direct  and  satisfactory  than  anything 
suggested  in  Robinson  v.  Ware,  supra. 
There  Is  a  limitation  on  dower;  that  Is, 
the  natural  limitation  on  the  life-estate.  It 
may  be  that  the  legislature  Is  satisfied 
with  that  limitation,  and  it  may  in  its 
wisdom  fix  a  different  limitation  thereon. 
But  at  present  we  find  no  statute  barring 
the  right  of  the  widow  to  prosecute  her 
action  for  the  aitslgnment  of  dower. 

It  is  contended  by  counsel  for  respond- 
ent that  every  civil  action  Is  limited  to  a 
certain  period  by  our  statute,  either  by  a 
specific  provision,  or  by  the  general  terms 
of  section  47.  We  do  not  tiiink  that  prop- 
osition will  hold  in  all  coses.  For  In- 
stance, It  could  be  argued  with  as  much 
force  that  the  action  for  divorce,  on  the 
ground  of  desertion  or  habitual  drunken- 
ness, or  conviction  of  j>n  Infamous  crime. 
Is  in  all  itsattrlbutesasniuchacivilaction 
as  is  the  suit  under  the  statute  for  asslgn- 
m«»nt  of  dower.  Both  actions  are  given  by 
statute,  and  the  procedure  of  the  Civil 
Code  Is  made  applicable,  except  as  other- 
wise provided  In  the  respective  acts.  The 
action  for  divorce  is  not  specified  In  the 
general  statutes  of  limitation,  and.  If 
barred,  it  would  be  by  the  sweeping  terms 
of  section  47.  But  we  do  not  think  it  is 
generally  held  by  the  bench  or  profession 
that  an  action  for  divorce,  on  the  ground 
that  one  spouse  had  been  convicted  of  an 
infamous  crime,  would  be  barred  by  sec-" 
tion  47,  if  the  compl-ilnlng  spouse  should 
forbear  for  three  and  a  half  years,  for  In- 
stance, after  the  conviction, to  proceed  for 
divorce,  although  it  could  not  be  said  that 
the  right  to  the  relief  prayed  for  did  not 
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accrue  at  tbe  Hme  of  conviction.  Of 
course  the  court  ot  cliancery  may  refuse 
to  entertain  a  stale  complaint  tor  di- 
vorce for  some  causes,  but  that  bar  is  not 
placed  on  the  general  statute  of  liuiita- 
tion.  It  is  ordered  that  the  judgment  of 
the  trial  court  be  reversed,  at  costs  of  re- 
spondent, and  remanded  for  further  pro- 
ceedings. 

Blake,  C.  J.,  and  De  Witt,  J.,  concur. 


Peteb  v.  Stephens. 

(Supreme  Court  of  Montama.    Aug.  8, 1891.) 

Ejectment — Pleading  —  Adverse  Possession. 

Code  Civil  Proo.  Mont.  S  39,  provides  that 
no  action  for  the  recovery  of  real  property,  or 
for  the  recovery  of  the  poesession  thereof,  can 
be  maintained,  unless  it  appear  that  plaintiil, 
his  ancestor,  etc. ,  was  seised  or  possessed  of  the 
property  in  question  within  five  years  before  the 
commencement  of  the  action.  Section  .S2  pro- 
vides that,  in  every  action  for  the  recovery  of 
real  property,  the  person  establishing  a  legal  ti- 
tle to  the  property  is  presumed  to  have  been  pos- 
sessed thereof  within  the  time  required  by  law, 
and  the  occupation  ot  the  property  by  any  other 
person  is  deemed  to  have  been  in  subordination 
to  the  legal  title,  unless  it  appear  that  the  prop- 
erty has  been  held  adversely  to  such  legal  title 
for  five  ^-ears  before  tbe  commencement  of  tbe 
action.  Held,  that  a  complaint  in  ejectment,  al- 
leging that  plaintiff  has  been  and  is  lawfully 
seised  and  entitled  to  the  possession  of  certain 
lands,  and  that  more  than  five  years  before,  and 
while  he  was  so  seised,  defendant  unlawfully 
ousted  him  therefrom,  and  has  since  unlawfully 
withheld  possession  of  the  land,  states  a  ground 
ot  action;  since  the  possession,  within  tbe  stat- 
ute, which  will  bar  such  action,  most  be  under 
color  of  title. 

Appeal  from  district  court,  Missoula 
county;  Chari.es  S.  Marshall,  Jud^e. 

Action  of  ejectment  by  J^iawrence  Peter 
against  W.  J.  Stephens.  Judgment  tor  de- 
fendant.   Plain  tiff  appeals.    Reversed. 

Henry  C.  Utiff  and  Kenneth  At.  NichoUa, 
for  appellant.  Toole  &  Wallace,  for  r^ 
spondent. 

Blake,  C.  J.  The  appellant  filed  August 
13, 1891),  his  coiuplaiut  in  the  court  below, 
and  alleged  "that  on  the  2d  day  ot  April, 
A.  D.  1885,  the  said  plaintiff  became,  and 
ever  since  said  date  has  been,  and  now  is, 
the  owner  and  seised  in  tee,  and  entitled 
to  tbe  possession,  of  all  that  certain  lot  of 
land,  [description;]  that  while  tbe  plain- 
tiff was  such  owner,  and  so  seised  and  pos- 
sessed, and  entitled  to  tbe  possession,  ot 
said  land  and  premises,  the  defendant  did, 
on  the  day  and  j'ear  aforesaid,  wrong- 
fully and  unlawfully  enter  into  and  upon 
tbe  following  part  and  portion  of  said  lot 
ot  land,  viz.,  [description,]  and  did  ousc 
and  eject  the  plaintiff  therefrom,  and  ever 
since  that  day  wrongfully  and  unlawfully 
withheld,  and  still  and  now  wronglully 
and  unlawfully  dues  withhold,  the  posses- 
slon  thereof  from  tbe  plaintiff,  to  his  wrong, 
injury,  and  damage  in  the  sum  of  one 
thousand  dollars;  that  the  value  ot  tbe 
rents  and  profits  of  the  said  land  and 
premises  is  two  hundred  dollars  per 
month ;  and  that  by  reason  of  the  unlaw- 
ful withholding  of  the  said  land  by  the  de- 
fendant, as  aforesaid,  plaintiff  has  been 
deprir.ed  ot  said  rents  durlDg  all  the  time 


since  the  2d  day  of  April,  A.  D.  1885,  and 
by  the  continuance  thereof  will  be  de- 
prived of  the  use  and  occupation  ot  the 
same  to  his  loss  and  damage  in  the  sum 
ot  two  thousand  dollars."  The  prayer  Is 
for  "  the  restitution  ot  said  land  and  prem- 
ises" and  damages.  The  demurrer  of  the 
defendant  Is  as  follows:  "That  the  said 
complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  in  this: 
That  it  appears  from  the  face  of  the  com- 
plaint that  the  defendant  has  been  in  pos- 
session ot  the  property  described  in  the 
plaintiff's  complaint  for  more  than  five 
years  prior  to  tbe  commencement  ot  the 
plaintiff's  action,  and  that  said  action  is 
barred  by  sections  29  and  30,  tit.  3,  c.  2, 
Comp.  St.  Mont.,  and  that  the  defendant 
claims  the  benefit  of  the  same. "  The  de- 
murrer was  sustained  by  the  court,  and, 
upon  the  refusal  of  the  plaintiff  to  file  an 
amended  complaint,  judgment  was  entered 
for  tbe  defendant  for  his  costs.  The  sec- 
tions of  the  Code  of  Civil  Procedure  which 
are  mentioned  in  the  demurrer  read  as  fol- 
lows: "Sec.  29.  No  action  for  the  recov- 
ery of  real  property,  or  for  the  recovery  of 
the  possession  thereof,  can  be  maintained, 
unless  it  appear  that  the  plaintiff,  his  an- 
cestor, pre<leces3or,  or  grantor,  was  seised 
or  possessed  of  tbe  property  in  question 
withlu  five  years  before  thecommencemcnt 
of  the  action.  Sec.  30.  No  cause  nt  action 
or  defense  to  an  action,  arising  out  of  the 
title  to  real  property,  or  to  rents  or  prof- 
Its  out  ot  the  same,  can  be  effectual  un- 
less It  appear  that  tbe  person  prosecuting 
the  action,  or  making  the  defense,  or  un- 
der whose  title  tbe  action  is  prosecuted, 
or  tbe  defense  Is  made,  or  tbe  ancestor, 
predecessor,  or  grantor  of  such  person, 
was  seised  or  possessed  of  the  premises  in 
question  within  five  years  before  the  com- 
mencement of  the  act  in  respect  to  which 
such  action  is  prosecuted  or  defense  made. " 
The  briefs  ot  counsel  restrict  our  Inquiry 
to  one  question,  does  the  complaint  i^bow 
upon  its  face  that  tbe  defendant  enjoyed 
the  adverse  possession  of  the  land  in  con- 
troversy more  than  five  years  before  the 
commencement  of  this  action?  It  is  al- 
leged that  the  plaintiff  was,  at  all  the 
times  named  in  the  pleading,  "  the  owner 
and  seised  in  tee"  of  the  premises.  This 
rule  has  been  prescribed  by  tbe  Code  of 
Civil  Proce<]ure:  "In  every  action  for  the 
recovery  of  real  property,  or  the  posses- 
sion thereof,  the  person  establishing  a 
legal  title  to  the  property  Is  presumed  to 
have  been  possessed  thereof,  within  the 
time  required  by  law,  and  the  occupation 
of  the  property  by  any  other  person  Is 
deemed  to  have  been  under  and  in  subor- 
dination to  the  legal  title,  unless  It  ap- 
pear that  the  property  has  been  held  and 
possessed  adversely  to  such  legal  title  for 
five  years  before  the  commencement  of  the 
action."  Section  32.  After  quoting  the 
statute  In  Lanime  v.  Dodson,  4  Mont.  587, 
2  Pac.  Rep.  20$,  Mr.  Justice  Galbraitm 
said:  "The  trne  principle,  therefore,  is 
that  he  who  has  the  legal  title  to  real 
property  is  presumed  to  have  the  right  to 
the  possession  thereof  until  better  right 
Is  shown."  See,  also,  Mining  Co.  v.  Pow- 
ers, 3  Mont.  344.  By  the  allegations  ol  the 
complaint,  tbe  defendant  is  a  trespassec. 
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and  there  is  not  a  word  which  Indicates 
that  his  acts  with  reference  to  the  proper- 
ty are  accompanied  with  any  claim  which 
is  inconsistent  with  the  title  ol  the  plain- 
tiff. The  Intention  of  the  party,  which  Is 
a  vital  element  of  an  ad  verse  poHsession  to 
realty,  is  not  shown,  and  there  Is  nothing 
to  rebnt  the  presumption  of  the  statute, 
supra,  from  the  ownership  in  fee.  Mc- 
Uonalcl  V.  Fox,  20  Ner.  364,  22  Pac.  Bep. 
234,  and  cases  cited;  Sharp  v.  Duugney, 
33  Cal.  505;  Figg  v.  Mayo,  89  Cal.  262;  an- 
ger V.  Mooney,  63  Cal.  586;  Roman  Catho- 
lic Archbishop  v.  Shipman,  7»  Cal.  288,  21 
Pac.  Bep.  830;  Harvey  v.  Tyler,  2  Wall. 
328;  Probst  v.  Trustees,  129  U.  S.  182,9 
Sup.  Ct.  Bep.  263.  The  opinions  in  the 
last  two  cases  were  delivered  by  the 
learned  Jurist  Mr.  Justlco  Mii.lkr,  who  said 
In  Harvey  v.  Tyler,  supra:  "The  third 
and  last  instruction  given  at  the  instance 
of  plaintiffs  had  reference  to  the  question 
of  adverse  possession,  In  its  relation  to  the 
statutes  of  limitations.  Its  purport  was 
that  If  plaintiffs'  title  was  found  to  be  the 
paramount  title,  and  any  of  the  defend- 
ants entered  upon  and  tooli  possession 
of  the  land,  without  title  or  claim  or  color 
of  title,  that  such  occupancy  was  not  ad- 
verse to  the  title  of  plaintiffs,  but  subservi- 
ent thereto.  We  think  this  law  to  be  too 
well  settled  to  need  argument  to  sustain 
It.  •  •  •  Where  there  Is  no  claim  of 
right,  the  possession  cannot  be  adverse  to 
the  true  title. "  In  Probst  v.  Trustees,  su- 
pra, the  court  approved  Harvey  v.  Tyler, 
supra,  and  Ewing  v.  Burnet,  11  Pet.  41,  in 
which  this  languuf^^e  is  used:  "An  entry 
by  one  mnn  on  the  land  of  another  Is  an 
ouster  of  the  legal  possession  arising  from 
the  title,  or  not,  according  to  the  Inten- 
tion with  which  it  Is  done, — If  made  under 
claim  and  color  of  right,  it  is  an  ouster ; 
otherwise  it  Is  a  mere  trespass.  In  legal 
language,  the  intention  guides  the  entry 
and  Axes  its  character."  It  is  therefore 
ordered  and  adjudged  that  the  judgment 
be  reversed, and  tbatthe  cause  be  remand- 
ed, with  a  direction  to  overrule  the  de- 
murrer. 

Habwood    and  Db  Witt,  JJ.,  concur. 


Stevenson  v.  Gei^sthorpe. 
(Supreme  Court  of  Montana.     Aug.  8, 1891.) 

MaLFBACTIOB — ^EVIDBNOB. 

1.  In  an  action  af^inst  a  physician,  to  recover 
damages  for  malpractice,  the  evidence  showed 
that  plaintiff  had  sustained  a  fracture  ot  the 
wrist,  and  that  defendant,  in  treating  him,  had 
used  paste- board  splints,  and  put  cotton  under 
them  next  to  the  hand.  The  evidence  farther 
showed  that  the  injured  limb  was  normal  in  pro- 
portions, and  that  the  treatment  was  in  accord- 
ance with  the  best  known  treatment,  field,  that 
a  verdict  for  plaintlS  could  not  be  sustained. 

2.  In  such  case,  it  is  error  to  admit  evidence 
of  the  defendant's  general  reputation  for  skill 
and  ability  as  a  physician. 

Appeal  from  district  court,  Cascade 
county;  Charles  H.  Benton,  Judge. 

Action  by  Ole  Stevenson  against  W.  H. 
Gelsthorpe  to  recover  damages  for  mal- 
practice. Judgment  for  plaintiff.  Defend- 
ant appeals.    Beversed. 

Geo.  W.  Taylor,  for  appellant.  Baam 
&  Biabop,  for  respondent. 


Harwood,  J.  This  Is  an  action  for  the 
recovery  of  damages.  Plaintiff  averred  In 
his  complaint  that  In  the  month  of  Octo- 
ber, 1889,  while  plaintiff  was  engaged  In 
mining  coal  at  Sand  Coulee,  In  the  county 
of  Cascade,  this  state,  he  sustained,  by  ac- 
cident, a  grievous  injury  to  the  wrist  Joint 
of  his  left  arm;  that  at  said  time  and 
place  defendant  was  a  physician  and  sur- 
geon, practicing  his  profession,  and  plain- 
tiff called  defendant  as  such  physician  and 
surgeon  to  set,  dress,  bandage,  and  medi- 
cally treat  the  said  broken  and  Injured 
limb,  which  defendant  undertook  and  pro- 
ceeded to  do,  but  thac  defendant  "so 
negligently  and  unsklllfully  conducted 
himself  In  setting  and  attempting  to  set 
and  heal  said  arm,  wrist,  and  hand  that 
said  wrist  became  crooked,  and  the  bones 
therein  are  out  of  place,  and  the  Angers 
upon  said  hand  are  stiff  and  weak,  and  so 
remain,  and  will  remain,  during  the  life- 
time of  plaintiff;"  whereby  plaintiff  al- 
leged that  he  was  damaged  in  the  sum  of 
f5,(H)0,  for  which  he  demands  judgment. 
On  the  trial  of  tbe  cause  the  Jury  returned 
a  verdict  In  favor  of  the  plaintiff  for  the 
sum  of  $500,  and  judgment  was  thereupon 
rendered  against  defendant  for  that  sum 
and  costs.  Defendant  sought  a  new  trial, 
on  the  ground,  among  others  stated,  of 
insufflciency  of  evidence  to  justify  tbe  ver- 
dict. The  court  below  overruled  tlie  mo- 
tion, and  defendant  appealed  from  that 
order  and  the  judgment,  and  has  brought 
here  for  review  the  evidence,  urging  upon 
the  attention  of  this  court  the  one  ground 
upon  which  he  relies  for  setting  aside  eaid 
verdict  and  judgment;  namely,  that  the 
verdict  Is  not  supported  by  evidence.  Tlie 
record  before  us  contains  all  the  evidence 
given  upon  the  trial,  and  it  appears  there- 
from that  appellant  is  fully  sustained  in 
his  assignment  of  its  InaufHciency  to  justi- 
fy the  verdict  against  him.  There  Is  no 
evidence  In  this  record  to  support  a  find- 
ing by  the  jury  that  defendant  had  been 
negligent,  unskillful,  or  careless  In  his  pro- 
fessional treatment  of  said  Injury;  nor 
that  theresult  to  tbe  injured  limb  through 
such  treatment  was  less  beneficial  than  is 
attained  by  the  most  careful  and  skillful 
treatment  known  to  the  medical  profes- 
sion. On  the  contrary,  the  plaintiff  intro- 
duced testimony  of  practicing  physicians 
tending  to  prove,  not  only  that  the  treat- 
ment and  appliances  used  by  defendant 
were  approved  by  medical  writers  of  emi- 
nence and  authority  in  that  science,  but 
that  the  benefit  resulting  from  such  treat- 
ment was  all  that  could  be  expected  In 
any  event,  and  was  extraordinary  in  its 
beneficial  result,  if  plaintiff's  Injuries  were 
as  severe  as  contemplated  by  the  hypo- 
thetical question  put  by  plaintiff's  coon- 
sel.  Such  was  the  state  of  the  proof  when 
plaintiff  rested  his  case.  Had  defendant's 
counsel,  at  this  Juncture,  moved  tlie  conrt 
for  a  nonsuit,  we  can  see  no  reason  why 
the  court  would  not  have  granted  such 
motion.  But  the  defendant  did  not  move 
therefor.  It  may  be  he  desired  tbe  sal>- 
mlsslon  of  the  case  to  the  jury,  expecting 
exoneration  by  a  verdict  at  the  hands  ot 
the  jury.  On  the  trial,  the  plaintiff  and 
some  other  witnesses  called  on  his  behalf 
first  narrated  the  events  relative  to  the 
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happenliiK  of  the  Injury,  the  sumraoninK 
ot  defendant,  and  his  conduct  In  regard  to 
Retting  and  (Iressing  the  Injured  limb,  and 
his  treatment  thei-eof  afterwardB.  Id  the 
narration  of  thoRe  facte,  nothing  Is  fihown 
tending  to  prove  whether  defendant's  con- 
duct In  the  treatment  of  the  Injury  was 
carefnl,  appropriate,  and  skillful,  or  the 
contrary. 

It  uppears  from  the  evidence  and  argu- 
ment of  plalEtlff'B  counsel  that  because 
the  doctor,  in  this  age  of  extraordinary 
advancement  and  Invention,  used  simple 
and  common  appliances  in  dressing  tlie 
wounded  arm,  they  concluded  be  was 
wiinting  In  skill  and  proper  care  in  hia 
treatment  of  the  cane.  The  phygican  is 
under  an  implied  obligation,  when  he  un- 
dertakes to  Treat  diseases  or  Injuries,  to 
bring  to  his  aid  such  obtainable  remedies 
and  appliances  as  discovery  and  experi- 
ence hnve  found  to  be  the  most  appropri- 
ate and  beneficial  in  aiding  recovery.  But 
in  some  cases  the  best  and  most  appropri- 
ate appliances  or  remedies  may  be  ver-^ 
simple  and  commonplace,  and  it  may  be 
tlie  highest  type  of  skill  which  applies 
these  tilings  to  aid  nature  in  its  healing 
processes.  The  plaintiff,  in  describing  the 
manner  in  which  defendant  dressed  his  in- 
jured arm,  said*.  "He  called  for  paste- 
board, and  there  was  a  basin  full  ot  milk- 
warm  water,  and  he  took  the  pasteboard 
and  cut  it  up  in  two  pieces,  and  put  one 
on  each  side,  and  put  a  lot  of  cotton  un- 
der them  next  to  my  hand.  Then  he  took 
a  cotton  strip  and  tied  that  hand  up.  I 
cfliinot  just  sny  how  close  the  strips 
were  to  my  elbow.  He  waited  on  uie 
right  along.  He  took  the  splints  off  «vhen 
the  time  came  to  take  them  oH ;  and  he 
took  them  off  once,  and  looked  at  the 
hand,  eleven  days  between,  and  then  put 
them  back."  This  is  a  fair  sample  of  the 
testlmonyof  plaintiff's  witnesses  as  to  how 
the  defendant  treated  the  injured  orni.  It 
was  reserved  to  those  witnesses  learned 
in  the  sciencent  medicine  an<l  surgery,  and 
experienced  in  the  treatment  of  such 
cares,  to  give  the  necessai-y  evidence  as  to 
whether  the  treatment  described  was 
proper  and  skillful  or  negligent  and  un- 
skillful, nnd  whether  good  or  Injurious  re- 
sultH  flowed  therefrom.  Such  experienced 
witnesses  were  called  by  plaintiff.  The 
first  was  Dr.  George  Curamings,  who  tes- 
tified in  effect  as  follows :  "  I  reside  in 
Great  Falls.  Have  resided  here  only  four 
months.  Ha%-e  made  examination  of  the 
plaintiff's  left  wrist  and  arm.  As  far  as 
the  forearm  isconcerned,  Icannotsay  posi- 
tively that  there  is  anything  the  matter  of 
it.  As  far  ns  the  wrist  is  concerned,  there 
Is  some  stiffness  uiid  tenderness  there. 
The  bones  and  wrist  seem  to  be  In  proper 
place  as  far  as  my  judgment  goes.  The 
bones  are  in  such  a  good  apposition  that 
it  is  almost  Impossible  In  my  judgment  to 
tell  whether  there  has  been  a  fracture  or 
not.  The  treatment  recommended  for  a 
dislocation  of  the  forearm  or  wrist  would 
be  about  as  follows:  After  having  read- 
justed  the  dislocation,  I  should  either  put 
it  up  In  anterior  or  posterior  splints  or  in 
n  pistol-shaped  splint.  I  let  thesplints  go 
up  as  far  as  the  elbow,  and  to  include  the 
hand,  leaving  the  hand  at  the  fingers  so 


that  they  could  be  seen.  I  should  pad  the 
splints  well,  and  put  no  bandage  over  the 
skin  underneath  the  splints;  and  by 
'splints,'  I  mean  splints  made  out  ot 
pasteboards  or  leather.  There  are  n  great 
many  things  you  can  make  splints  out  of; 
most  anything.  You  can  take  rye  straw, 
even,  or  paper  maybe.  Plaster  of  Paris 
is  recommended  very  highly,  but  there  is 
a  good  deal  of  danger  in  its  use  from 
swelling.  The  main  thing  is  to  keep  it  in 
a  fixed  position.  I  have  been  practicing 
since  1888,  in  Colorado  and  Great  Falls. 
I  came  here  on  the  5th  ot  April.  I  have 
not  treated  any  fracture  or  dislocation 
since  I  came  here.  About  two  mouths 
before  I  came  here  I  had  a,  Collee's  fract- 
ure, which  is  a  fracture  of  the  radius  of 
the  forearm.  I  had  one  Collee's  fracture 
about  six  months  before  that.  I  have 
had  five  cases  since  I  graduated.  With 
one  of  them,  especially,  I  liad  considerable 
trouble.  A  Collee's  fraetnre  Is  considered 
one  of  the  most  difficult  ones  In  all  the 
fields  ot  surgery  ot  fractures  or  disloca- 
tions to  cure  properly.  Whenever  there  is 
a  Collee's  fracture  there  will  probably  be 
a  partial  dislocation,  but  not  sufficient  to 
cause  the  escape  <i{  the  synovial  fluid.  In 
this  case  I  doubt  if  there  was  either  a  dis- 
location or  Collee's  fracture.  1  think  the 
wrist  was  only  badly  sprained.  The 
plaintltr,when  he  came  to  me  tor  examina- 
tion, said  he  had  dislocated  bis  hand. 
That  he  had  fallen  forward  on  his  hand, 
and  dislocated  It ;  and  he  also  said  that 
the  doctor  said  that  there  was  a  fracture 
of  the  bone.  The  only  statement  thot  I 
made  ot  anything  else  was  that  It  was  a 
great  deal  better  than  no  wrist  at  all.  I 
didn't  state  to  him  that  it  was  not  a 
good  Jot>.  Assuming  that  it  was  a  fract- 
ure of  his  wrist,  and  a  dislocation  or 
Collee's  fracture.  I  think  it  was  a  good 
Job.  Assuming  that  toe  plaintiff  in  this 
action  had  sustained  Collee's  fracture  or 
dislocation  of  the  wrist  or  sprain  concern- 
ing which  we  have  been  telling,  I  will 
state  that  there  are  no  indications  in  the 
treatment  of  It  as  though  there  had  been 
any  negligence  on  the  part  of  the  physi- 
cian who  treated  it.  I  cannot  see  any- 
thing wrong  with  the  treatment.  If  the 
plaintiff,  within  three  or  four  months  aft- 
er his  Injury,  was  attacked  with  Inflam- 
matory rheumatism,  the  conditions  of  thft 
system  which  developed  rheumatism 
would  most  assuredly  have  an  effect  In 
producing  stiffness  In  the  injured  joint.  If 
the  rheumatism  mentioned  began  In  the 
feet,  and  extended  up  to  the  knees,  It  may 
affect  some  other  part  of  the  body.  It 
would  naturally  affect  that  portion  of  the 
bod.v  that  had  lost  some  vitality.  It  usu- 
ally goes  to  some  weaker  portion.  Rheu- 
matism might  aflect,  without  being  indi- 
cated to  the  naked  eye.  Assuming  that 
the  Injury  is  such  as  we  have  stated,  viz., 
what  is  called  'Collee's  fracture,'  I  think 
the  result  has  been  very  good.  I  never 
read  of  any  case  of  Collee's  fracture  where 
the  person  recovered  fully.  There  have 
been  no  perfect  recoveries.  They  can  nev- 
er recover  the  same  as  they  were  formerly, 
though  they  can  use  the  arm  in  time.  I 
cannot  recall  a  case  of  injury  from  Collee's 
fracture  that  has  sufficiently  recovered  so 
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tbat  the  arm  could  be  used  for  all  practi- 
cal purposes.  There  are  several  treat- 
ments of  CoUee's  fracture, — a  dozen  differ- 
ent kinds  of  splints.  No  two  physicians 
use  the  same  kind  of  splints.  They  have 
their  particular  choice.  We  may  use  the 
anterior  or  posterior  splint,  pistol-shaped 
splint,  or  we  may  use  most  any  material. 
It  would  be  proper  to  wet  the  pasteboard 
strips  used  for  splints  if  they  were  not 
made  too  wet;  just  dipped  in  water  once, 
and  placed  riKht  on  the  hand.  You  would 
gain  the  advantaj^e  of  having  them  to  fit 
the  arm  ;  to  become  moulded  to  the  arm. 
The  object  of  placing  splints  on  fracture 
of  this  kind  is  to  keep  them  at  rest.  In 
some  cases,  some  eminent  physicians  have 
recommended  treatment  withont  splints 
of  any  kind.  Yoa  can  mould  the  paste- 
board, after  having  wetted  it,  to  the  arm, 
and  hold  it  there  with  bandages.  The 
success  of  the  treatment  when  using 
pasteboard  and  cotton  would  depend  up- 
on the  manner  the  cotton  was  put  on.  It 
would  have  to  be  put  on  even.  It  doesn't 
make  any  difference  whether  the  splint  is 
made  of  pasteboard,  wood,  tin,  or  zinc,  or 
-what,  as  long  as  you  accomplish  the  re- 
sult. Why,  if  you  were  in  the  harvest- 
fields,  you  take  straws.  It  wouldn't  make 
any  difference.  The  desired  result  would 
be  just  the  same  as  though  you  had  used 
the  best  splint  recommended.  There  are 
several  authorities  that  recommend  paste- 
board splints.  They  are  as  good  as  can 
be  used. " 

Dr.  Oordon,  a  practicing  physician,  res- 
ident at  Great  Falls,  Cascade  county,  was 
also  called  as  a  witness  on  behalf  of  plain- 
tiff. He  testified,  in  effect,  that  he  was  ac- 
quainted with  plaintiff.  Had  been  called 
upon  by  plaintlH  for  an  examination  of 
his  injured  arm,  and  he  made  examina- 
tions thereof.  From  his  examination  he 
concluded  the  injury  was  the  result  of  a 
Coilee's  fracture.  He  described  the  prop- 
er treatment  for  such  an  injury,  very 
much  as  Dr.  Cummings  described  the  same. 
In  answer  to  the  question  by  plaintiff's 
counsel,  as  to  whether  "ordinary  care  and 
treatment  would  have  called  for  different 
appliances  than  those  used  by  defendant, 
assuming  that  the  plaintiff  had  suffered 
a  severe  Coilee's  fracture  of  his  wrist," 
Dr.  Gordon  replied  that,  "If  it  was  a  very 
severe  fracture,  possibly  he  could  not  have 
any  splints  at  all  onlt. "  This  witness  tes- 
tified that  he  conid  not  say  anything 
abont  the  treatment  of  plaintiff's  injured 
arm  by  defendant,  because  he  dlri  not 
know  what  the  treatment  was.  But  he 
said  that,  at  the  time  he  made  examina- 
tion of  plaintiff's  Injured  wrist,  he  found 
the  bones  In  "perfect  apposition;"  that 
plaintiff  could  freely  use  his  fingers,  as  far 
as  the  witness  could  remember.  In  speak- 
ing of  Coilee's  fracture.  Dr.  Gordon  said 
the  cases  of  perfect  recovery  from  such  an 
injury  were  very  few.  Neither  of  the  two 
physicians  called  by  plaintiff  gave  any  tes- 
timony tending  to  show  that  defendant 
had  treated  plaintiff's  injury  In  a  careless, 
negligent,  or  unsklllfnl  manner,  nor  that 
the  result  of  the  treatment  was  injurious. 
The  tendency  of  the  testimony  of  these 
experienced  witnesses  for  plaintiff  was  to 
contradict   the   allegations   of  plaintiff's 


complaint.  But,  If  this  was  not  sufficient 
to  satisfy  the  Jury,  they  had  the  testimo- 
ny of  eight  other  practicing  and  experi- 
enced ph.vsiclans  called  on  behalf  of  de- 
fendant, who  were  fully  informed  of  the 
treatment  of  plaintiff's  injured  arm  by  de- 
fendant, and  who  had  made  or  witnessed 
an  examination  of  said  injured  arm. 
These  doctors  agreed  in  this  instance,  and 
testified  with  one  accord,  that  the  treat.- 
ment  and  appliances  used  by  defendant  In 
the  case  in  question  was  such  treatment 
as  is  recommended  by  medical  writers  r)f  au- 
thority, and  approved  as  beneficial  and 
proper  by  the  experience  of  the  witnesses  in 
like  cases.  It  was  further  shown  by 
these  witnesses  that  the  bones  of  plaintiff's 
injured  wrist  were  in  perfect  apposition: 
tbat  the  wrist,  joint,  arm,  and  hand  oFthe 
injured  limb  had  been  so  nearly  restored 
to  normal  proportions  that  the  eye  could 
detect  no  difference,  and,  if  by  measure- 
ment any  could  be  found,  it  was  extremely 
slight.  These  doctors  testified  that,  if  the 
plaintiff  had  sustained  a  Coilee's  fracture 
of  the  wrist  in  question,  the  restoration, 
so  far  as  it  had  progressed,  was  extraor- 
dinary. 

The  plaintiff  claimed  that  his  fingers 
were  stiff;  tbat  he  could  not  straighten 
them ;  tbat  bis  wrist  joint  had  healed  in 
such  a  way  as  to  hold  bis  forearm  and 
band  in  a  crooked  position;  and  tbat  he 
could  not  raise  the  Injured  arm  and  hand 
to  his  head  without  lilting  it  with  bis 
right  band.  But  the  doctors  who  exam- 
ined the  injured  limb,  and  testified  on  be- 
half of  defendant,  said  they  found  that 
the  rotation  of  the  wrist  and  finger  joints 
was  natural;  that  no  result  of  the  injury 
could  have  disabled  plaintiff's  arm  so  that 
he  could  not  raise  that  hand  to  bis  head 
without  assistance  of  the  other  hand. 
Several  of  these  doctoi-s  testified  that  they 
had  observed  plaintirr  while  on  the  wit- 
ness stand,  and  while  his  attention  was 
somewhat  distracted  under  cross-exam- 
ination, raise  the  injured  hand  to  his  head, 
without  assistance;  and  also  let  his  stiff- 
ened fingers  relax  to  a  straight  and  nat- 
ural position;  and  also  saw  the  Injured 
wrist  and  hand  relax  to  a  natural  posi- 
tion, and  the  stiff  and  injured  fingers 
"fumble"  in  a  natural,  yet  an  unconscious, 
manner,  upon  piaintitt's  knee.  One  physi- 
cian testified  tbat  he  had  observed  the 
plaintiff  go  down  the  street  in  Great  Falls, 
with  his  injured  hand  and  fingers  hang, 
ing  and  swing:ing  in  a  natural  manner; 
and  immediately  afterwards  bad  seen  the 
plaintiff  pass  along  holding  the  injured 
limb  In  the  stiff  manner  in  which  he 
claimed  it  bad  grown.  Plaintiff  did  not 
deny  that  these  peculiar  changes  and 
movements  of  the  Injured  limb  had  act- 
ually happened  as  described  by  witnesses; 
but  he  testified  in  rebuttal  tbat  be  "was 
not  shamming."  The  verdict  of  the  jury 
is  entirely  unsupported  by  evidence  neces- 
sary to  sustain  it.  In  the  trial  of  this 
case  the  court  allowed,  over  the  objection 
and  exception  of  defendant's  counsel,  cer-  . 
tain  witnesses  to  testify  as  to  defendant's 
reputation,  at  iSand  Coulee,  for  skill  and 
ability  as  a  physician.  This  was  clearly 
improper.  Defendant's  reputation  as  a 
physician   was  not  in  issue.    It  was  hia 
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specific  acts  in  the  treatment  of  a  certain 
case,  and  the  facts  as  to  whether  his  acts 
-were  unBkllllul  and  negligent  In  this  treat- 
ment ■wiiH  the  matter  in  Issue.  A  doctor's 
reputation  for  slclll  and  ability  will  not 
exonerate  him,  where  grrossneKltgence and 
want  of  the  application  of  skill  is  alleged 
and  proved.  Nor  can  the  fact  that  a  doc- 
tor lb  reputed  to  be  negligent  or  unsklllfnl 
be  allowed  as  proof  to  establish  negli- 
gence or  unskillful  treatment  in  a  particu- 
lar case,  because  he  may  have  treated  that 
case  with  unusual  skill  and  care.  The  in- 
troduction of  that  evidence  was  not  only 
Improper  from  a  legal  view,  bnt  it  was  of 
a  character  wtiicb  may  hare  unjustly  prej- 
udiced defendant's  case  before  tbe  jury  up- 
on a  point  where  defendant  had  made  no 
preparation  to  defend.  It  is  likely  such 
improper  evidence  misled  two-thirds  of 
the  jury  who  concurred  in  the  verdict. 
Judgment  is  reversed,  and  new  trial 
granted,  at  the  cost  of  respondent.  Judg- 
ment reversed. 

BL.AKE,  O.  J.,  and  Db  Wrrx,  J.,  concur. 


Brand  v.  Skrvobs. 

(Supreme  Court  of  Montana.    July  27, 1891.) 

Pdbuo  Lakds — Filing  Decljlbation  —  Ikstkuc- 
TioNS — Appeal. 

1.  In  an  action  for  forcible  entry  and  unlaw- 
ful detainer  of  land,  au  instruction  that  "there 
has  been  considerable  evidence  introduced  In  the 
way  of  letters  and  certifioates,  applications  to 
file,  and  other  evidence  that  would  ordinarily 
tend  to  show  right  of  possession  or  such  title  as 
a  man  could  acquire  to  unsurveyed  land,  but 
the  question  of  right  of  possession  and  title  is 
not  in  this  case,  "  is  not  objectionable  as  com- 
mentlDg  on  tbe  weight  of  the  evidence. 

2.  Under  Comp.  St.  Mont.  div.  5,  J  16(13, 
which  provides  that  tbe  record  of  any  declara- 
tion showing  muniment  of  title  shall  bereueived 
as  presumptive  evidence  ol  the  regularity  of  the 
paper  Itself,  it  is  proper  to  charge  that  a  decla- 
ration filed  on  unsurveyed  lapd  is  presumptive 
evidence  or  the  regularity  of  the  paper  itself, 
though  the  statute  does  not  require  such  flling  to 
be  made. 

3.  The  supreme  court  will  not  consider  error 
assigned  on  the  admission  of  testimony,  unless 
objection  was  made  to  its  adm.dslon  in  tbe  trial 
court. 

Appeal  from  district  court,  Cascade 
county ;  Chahles  H.  Bbnto.n,  Judge. 

Action  by  John  H.  Brand  against  Frank 
ServoHS,  to  recover  possession  of  land. 
Judgment  for  defendant.  Plaintiff  ap- 
peals.   Affirmed. 

Jumes  Donovan  and  Sterling  &  MutBy, 
for  appellant.  Baum  &  Bishop,  for  re- 
spondent. 

Blake,  C.  J.  This  Is  an  appeal  from  the 
order  of  the  court  overruling  the  motion 
for  a  new  trial.  The  nrtlon  was  com- 
menced to  recover  the  possession  of  a 
tract  of  land  under  the  provisions  of  the 
act  concerning  forcible  entry  and  unlawful 
detainer.  The  Jury  found  for  the  defend- 
ant, and  the  errors  complained  of,  which 
are  supported  by  argument  or  authr>rity, 
"will  be  i-eviewed.  Tlie  court  overruled 
the  objection  of  the  plaintiff  to  the  follow- 
ing question,  which  was  propounded  .to 
the  defendant:  "At  that  time,  what,  Jf 
itnything;  did  you  de  In  hiirtheranCe  of 


your  possession  or  claim  to  the  land?" 
A  declaratory  statement  of  Servoss,  and  a 
letter  from  the  receiver  of  the  United 
States  land-otSce,  and  a  receipt  on  ac- 
count of  a  survey,  were  admitted  in  evi- 
dence for  the  defendant.  The  brief  states 
that  the  court  erred  in  these  rulings,  and 
that  this  testimony  was  not  admissible 
under  the  pleadings.  No  objection  of  this 
character  was  made  at  tbe  trial,  and 
passed  upon  by  the  court,  and  for  this 
reason  the  exceptions  based  thereon  will 
not  be  examined. 

It  is  urged  tiiat  the  comments  of  the 
court  upon  the  evidence  In  this  Instruction 
are  erroneous:  "There  has  been  consider- 
able evidence  introduced  here  In  the  way 
of  letters  and  certificates,  applications  to 
file,  and  other  evidence  that  would  ordi- 
narily tend  to  show  right  of  possession  or 
such  title  as  a  man  could  acquire  to  unsur- 
veyed land.  But  the  question  of  right  of 
possession  and  title  is  not  in  the  case. 
That  evidence  was  admitted  before  you 
for  the  purpose  of  throwing  such  light  as 
it  might  upon  the  question  of  the  posses- 
sion of  the  plaintiff  in  this  suit;  it  was 
not  Introduced  or  admitted  by  tbe  court 
upon  any  other  theory,  except  to  give 
you  such  light  as  it  naturally  would  give 
upon  the  question  as  to  the  possession  of 
the  property.  You  will  therefore  be  care- 
ful to  discriminate  in  this  ease,  and  recol- 
lect the  fact  that  it  Is  simply  the  question 
of  the  possession  of  this  property,— the 
actual,  peaceable  possession  of  the  plain- 
tiff at  that  time,  September  1st, — and  not 
any  right  of  possession  nor  any  title  at 
law."  The  learned  Judge  applied  the  law 
which  has  always  prevailed  In  our  courts. 
Parks  V.  Barkley,  I  Mont.  514;  Boardniau 
V.  Thompson,  3  Mont.  387;  Sheeby  v. 
Flaherty,  8  Mont.  3<15,  20  Pac.  Rep.  687. 
The  appellant  does  not  maintain  another 
position,  but  contends  that  "the  court 
had  no  right  to  say  what  any  portion  of 
the  evidence  tended  to  establish."  It  is 
the  duty  of  courts  to  give  a  proper  con- 
struction to  statutes,  writings,  and  in- 
struments. In  the  trial  of  causes  testi- 
mony is  often  adduced  which  Is  compe- 
tent for  one  purpose,  and  Incompetent  for 
any  other,  and  jurors  might  reasonably  be 
misled  as  to  its  application  to  the  issues. 
In  the  Instruction,  supra,  there  is  no  opin- 
ion regarding  the  weight  of  the  evidence, 
and  the  Jury  are  properly  informed  re- 
specting the  subject  of  controversy  and  the 
proof. 

The  last  assignment  of  error  Is  that  the 
court  erred  in  the  following  instruction : 
"There  has  been  evidence  introduced  be- 
fore you  of  the  fact  of  a  declaration  sucb 
as  is  prcKcrlbed  by  section  16(Si  of  our 
statute,  ana  prior  sections,  having  been 
executed  and  filed  by  one  of  the  parties  to 
this  suit.  So  far  as  that  declaration  Is 
concerned,  it  Is  not  necessary  that  a  per- 

'  Comp.  St.  Mont.  div.  5,  i  1663 :  "In  all  legal 
or  equitable  proceedings  hereafter  instituted  in 
any  court  in  this  territory  the  record  of  any  dec- 
laration, deed,  or  mortgage,  or  any  other  muni- 
ment of  right  referred  to  in  sections  IHSUand  1661 
of  this  chapter,  shall  be  received,  except  as 
against  tbe  United  States,  as  presumptivt  evi- 
dence of  the  regularity  of  the  paper  Itself.  '  *  ■  •  »** 
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Ron  In  possession  of  land  sbonid  make  and 
file  such  a  declaration,  but,  where  a  per- 
son takes  advantagre  of  that  statnte,  the 
paper  1b  presnmptive  evidence  ol  the  rega- 
larltyof  the  paper  Itaelf."  What  Is  thelan- 
saaKe  ot  the  section,  supra?  "  In  all  legal  or 
equitable  proceedtng:8  hereafter  instituted 
In  any  court  In  this  territory,  the  record 
of  any  declaration  •  •  •  shall  be  re- 
ceived •  •  •  as  presumptive  evidence 
of  the  regularity  ol  the  paper  itself."  Comp. 
St.  dlv.  5.  S  16(i3.  It  is  the  contention  ot 
the  appellant  that  this  declaration  was 
"presumptive  evidence  of    the    peaceable 

goRsesslon  of  the  plaintiff."  The  statute 
as  proclaimed  the  efiect  of  this  instru- 
ment, which  was  embodied  in  the  instruc- 
tion, supra.  No  error  appears  in  the  rec- 
ord, and  It  is  ordered  that  the  judgment 
be  aflSrmed. 

Harwood  and  De  Witt,  JJ.,  concar. 

(U  Mont.  180)  ' 

SwiTZBR  V.  Allen  et  al. 

(Supreme  Court  of  Montana.   Aug.  31, 1891.) 

Lkabi — Ereotions  bt  Lbssbb. 

Where  the  lessee  of  certain  land  erects  a 

bnlldlne  thereon  under  an  agi-eement  that,  at  the 

expiratiOD  of  the  lease,  the  building  shall  belonir 

to  the  lessor  on  payment  of  the  cost  thereof,  the 

lessor  to  terminate  the  lease  at  his  option  at  any 

time  after  default  in  payment  of  the  rent,  the 

building  becomes  part  of  the  realty,  and  Is  not 

subject  to  the  debts  of  the  lessee  to  third  persons 

after  he  Has  made  default  In  payment  of  the  rent, 

and  the  fact  that  the  lessor  has  not  paid  the  cost 

of  the  building  is  immaterial,  when  a  larger  sum 

is  due  him  from  the  lessee  for  rent. 

Appeal  from  district  court,  Jefferson 
county;  Tbomas  .1.  Qalbraith,  Judge. 

Action  by  Jacob  Switzer  against  R.  A. 
Allen,  W.  R.  Stein,  Mrs.  Redding,  and  Mrs. 
Stein,  to  recover  pussession  of  a  building. 
Motion  for  nonsuit  granted.  Plaintiff  ap- 
peals.   Affirmed. 

Henry  C.  Smith  and  Geo.  F.  Cowan,  for 
appellant.  Sbober  <fc  Joyea,  for  respond- 
ents. 

Blake,  C.  J.  This  action  was  com- 
menced by  Switzer  against  R.  A.  Allen,  W. 
R.  Stein,  and  Mrs.  Redding  and  Mrs.  Stein, 
to  recover  the  possession  of  one  frame 
building,  formerly  used  as  a  dance-ball." 
The  answer  denies  that  Switzer  has  any 
Interest  in  the  property,  and  alleges  that 
the  said  Mrs.  Redding  and  Mrs.  Stein  are 
the  owners  thareof.  At  the  trial  thecourt 
iSUstained  a  motion  for  a  nonsuit,  and  it  is 
proper  to  state  what  the  testimony 
proved,  and  tended  to  prove.  It  is  ad- 
mitted by  a  stipulation  of  the  parties  that 
said  Mrs.  Redding  and  Mrs.  Stein  "  were 
the  owners  of  the  land  known  as  the  '  Al- 
bambra  Springs  Property,'  upon  which 
the  house  sued  for  stood,  and  that  the  le- 
gal title  to  said  land  wan  in  their  names 
at  the  time  of  the  erection  of  the  house, 
and  still  Is. "  These  persons,  by  a  written 
instrament,  leased  December  9, 1887,  unto 
W.  J.  Heber  and  J.  J.  Schenck,  said  prop- 
erty and  land  for  the  term  from  Januaryl, 
1888,  to  January  1, 1890.  It  is  therein  pro- 
irfdcd  that  the  lessees  will  qidt  and  deliver 
np  the  premises  to  the  lessors  "in  as  good 
order  and  condition  (reasonable  use  and 
we»r  thereof  and  damage  by  tbe  elements 


excepted)  as  the  same  now  are  or  may  be 
put  Into. "  Heber  and  Schenck  were  part- 
ners, and  entered  into  an  agreement  la 
August,  18S8,  under  which  tbey  constrnct- 
ed  the  dance-hall.  The  lessors  were  to  pay 
tbe  cost  of  the  materials  when  the  lease 
was  terminated,  and  the  bouse  was  to 
remain  upon  the  land.  In  October,  1888, 
Heber  sold  his  interest  in  tbe  business  to 
Schenck,  who  abandoned  the  premises 
about  January  1, 1S8'J,  and  departed  from 
the  territory  without  settling  the  affaira 
of  the  firm.  It  was  further  provided  in 
tbe  lease  that,  "should  default  be  made 
in  the  payment  cf  said  rent  when  due,  and 
for  five  days  thereafter,  the  said  lessors, 
their  agent  or  attorney,  may  re-enter  and 
take  possession,  and,  at  their  option,  ter- 
minate this  lease."  The  sum  of  %\^  was 
payable  as  rent  to  the  lessors,  January 
1,  1889,  and  was  not  paid,  and  no  part  of 
the  cost  of  said  materials  was  ever  re- 
ceived by  the  lessees.  Switzer  loaned  Au- 
gust 2, 1888,  the  sum  of  fSUO  to  said  Heber 
and  Schenck,  who  made  and  delivered 
their  prnmissory  note  for  the  same.  Aft- 
erwards an  action  was  commenced  by 
Switzer,  and  a  judgment  was  entered 
April  22, 1889,  against  Schenck.  Such  pro- 
ceedings were  had  that,  under  an  execa- 
tlon  issued  in  said  action,  the  dance-hall 
was  sold  as  personal  property  to  Switzer, 
who  thereby  assei'ts  his  title  thereto. 

Tbe  grounds  of  a  motion  for  a  nonsuit 
are  the  following:  "(1)  There  is  no  evi- 
dence of  ownership  or  riglit  of  possession  to 
the  property  sued  for  in  plaintiff.  (2)  Tbe 
process  by  which  plaintiff  claims  title  was 
issued  on  a  void  judgment,  and  he  coald 
acquire  no  title  thereunder.  (3)  None  of 
the  defendants  were  parties  to  the  suit  by 
virtue  of  which  plaintiff  claims  title.  (4) 
The  attachment  and  execution  were  not 
levied  as  required  bylaw.  Tbe  evidence 
shows  that  defendants  Mrs.  Stein  and 
Mrs.  Redding  were  in  the  possession  of  the 
property  at  the  time  of  the  attempted  levy 
of  attachment  and  execution,  and  that 
no  notice  of  attachment  or  garnishment 
of  any  character  was  served  ouany  of  tbe 
defendants,  and  the  sheriff  never  took  act- 
ual possession ;  and  the  evidence  further 
shows  thatneitherplaintiff.nor  sheriflhad 
any  possession  of  tbe  property  sued  for. 
(5)  The  lease  shows  that  thebullding  sued 
for,  being  put  on  the  ground  during  the 
period  of  the  lease,  wr)uld  be  the  property 
of  defendants.  (6)  The  evidence  shows 
that  the  building  sued  for  becameand  was 
a  part  of  the  real  estate,  and  that  it  was 
tbe  expectation  and  intention  of  lessors 
and  lessees  that  the  building  should  re- 
main on  the  premises,  and  be  a  part  there- 
of. (7)  There  is  no  evidence  of  an  appro- 
bation in  writing  iif  the  lessors  granting 
lessees  a  right  to  build  the  house  sued  tor, 
as  required  by  lease. "  The  motion  was 
sustained  upon  tlie  second  ground,  and 
the  court  held  that  the  summons  in  tbe 
action  wherein  Switzer  recovered  a  Judg- 
ment was  Insufficient  to  confer  jurisdic- 
tion. We  do  not  Intend  to  consider  this 
important  question,  and  will  put  our  de- 
cision upon  another  point,  which  was  al- 
so presented  in  the  court  below.  The  in- 
tention ot  the  lessors  and  lessees  Is  clearly 
sbown  Id  tbe  foregoing  lease  and  agree- 
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roent,  and  the  snlfl  building  was  not  to  be 
removed  trom  tlieAlhambra  Sprlnpra prop- 
erty. The  mere  fact  that,  under  the  clr- 
cuniBtaoces  which  have  been  diBClobed,  uo 
actual  payment  lor  the  lumber  and  mate- 
rials of  the  dance-hall  was  made  by  Mrs. 
Bedding  and  Mrs.  Btnln,  does  not  affect 
the  legal  relatione  of  the  parties.  Tbia 
omiealou  did  not  occur  through  any  fault 
of  the  respondents.  The  materials  did 
not  cost  more  than  the  sum  of  f  30O,  and 
there  was  due  to  the  lessors  from  the  les- 
sees, at  the  termination  of  the  lease,  the 
sum  of  $1,H00  lor  the  rent  of  the  premises. 
No  claim,  therefore,  can  be  justly  made  by 
Heber  and  Schenck  against  Mrs.  Bedding 
and  Mrs.  Stein  for  any  amount  by  reason 
of  the  construction  of  the  dance-hall. 
This  building  was  erected  as  a  part  of  the 
realty,  and,  under  the  authorities,  became 
subject  to  the  statutes  regulating  this 
species  of  property.  Van  Ness  v.  Pacard, 
2  Pet.  137,  and  casescited;  Kutter  v.  Smith, 
2  Wall.  491;  Talbot  t.  Whipple,  14  Allen. 
177 ;  Marks  v.  Byan,  63  Cal.  107.  Assuming 
that  the  process  Invoked  by  the  appellant 
Is  valid,  the  property  was  not  owned  by 
the  judgment  debtor,  Schenck,  and  no  title 
could  be  acquired  thereto  by  virtue  of  the 
sale  under  said  execution.  It  Is  ordered 
and  adjudged  that  the  judgment  be  af- 
firmed. 

Habwood  and  De  Witt,  JJ.,  concur. 


Dow  y.  Boss.    (No.  14,312.) 

(Supreme  Court  of  California.    Aug.  36, 1891.) 

Costs— Sertiso  ]iUmoba.nou.m— Excusabli  Nsa- 

LECT. 

1.  0Dder  Code  Civil  Proc  Cal.  $  1038,  which 
provides  tbat  "the  party  in  whose  favor  judg- 
ment is  rendered,  and  who  claims  bis  costs,  must 
deliver  to  the  clerk,  and  serve  upon  tbe  adverse 
party,  witbin  five  days  after  tbe  verdict  or  no- 
tice of  tbe  decision  of  the  court,  *  *  *  a  mem- 
orandum of  the  items  of  bis  costs  and  Deceesary 
disbursements  in  tbe  action  or  proceeding,  "etc, 
urhere  a  judgment  was  rendered  for  dMendant 
on  October  5tb,  bis  attorney  having  actual  notice 
at  the  time,  though  no  written  notice  was  served 
on  him,  and  be  failed  to  file  his  memorandum  of 
costs  until  the  11th  of  the  same  month,  such  fil- 
ing was  too  late,  and  ha  was  not  entitled  to  costs. 

2.  An  affidavit  by  the  attorney  does  not  show 
"excusable  neglect, "  under  Code  Civil  Froc.  Cal. 
i  478,  when  it  sets  out  tbat  be  had  notice  of  tbe 
judgment  on  October  5tb,  but  was  too  busy  to 
make  the  memorandum;  that  the  6th  was  Sun- 
day; that  the  7th  he  was  unable  to  obtain  the 
itemstthat  on  the  8th  he  partly  prepared  it,  and 
then  forgot  about  it  until  the  11th,  when  it  came 
to  his  attention,  and  he  immediately  prepared, 
served,  and  filed  the  same. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Saa  Diego 
county;  W.  L.  Pierce,  Jud^e. 

Action  by  H.  G.  Dow  aarainst  A.  L.  Poss. 
Order  strikinisr  out  defendant's  costs,  from 
which  he  anpeala.    Af^rmeS 

Sprtgg  dt  Barber,  lor  appellant.  A.  K, 
CocliruB,  for  respondent. 

Belcbeb,  C  Tbe  judgment  In  this  case 
was  tbat  the  plaintiff  take  nothing,  and 
tltat  defendant  recover  his  costs,  "adjust- 
ed at  the  sum  of  $50.50.  "  The  findings  on 
which  the  judgment  was  based  were  filed 
October  6, 1889.    Six  days  later,  on  Octo- 


ber 11th,  one  of  tbe  attorneys  tor  defend- 
ant prepared,  verlfie<l,  served,  and  filed  a 
memorandum  of  defendant's  costs,  and 
the  amount  thereof  was  afterwards  insert- 
ed by  the  clerk  In  a  blank  left  In  the  judg- 
ment for  the  purpose.  In  due  time  there- 
after the  plaintiff  moved  the  court  to 
strike  out  the  costs  from  the  judg:neat,  on 
the  ground  that  the  memorandum  was 
not  served  and  tiled  In  time,  and  hence  the 
insertion  thereof  In  the  judgment  was  in- 
advertently and  Illegally  made.  Thecourt 
granted  the  motion,  and  from  that  order 
this  appeal  is  prosecuted.  The  Code 
provides:  "The  party  In  whose  favor 
judgment  Is  rendered,  and  who  cltdms 
his  costs,  must  deliver  to  the  clerk  and 
serve  upon  the  adverse  party,  within  five 
days  after  the  verdict  or  notice  of  the  de- 
cision of  the  court,  •  *  •  a  memoran- 
dum of  the  items  of  bis  costs  and  necessa- 
ry disbursements  In  the  action  or  proceed- 
ing, "etc.  Section  1088,  Code  Civil  Proc. 
It  Is  claimed  for  appellant  that  his  m<>mo- 
randuin  was  filed  In  time,  because— F/rsf, 
he  had  received  no  written  notice  of  the 
decision  of  the  court,  and  hence  the  flve- 
days  limitation  had  not  commenced  to 
run ;  and,  second,  his  delay  was  excusa- 
ble, under  the  circumstances  shown. 

It  Is  a  settled  rule  In  this  state  that.  If  a 
party  entitled  to  costs  neglects  to  serve 
and  file  his  memorandum  thereof  till  more 
than  five  days  have  elapsed  after  he  has 
knowledge  of  the  decision  of  the  court, 
though  no  notice  of  it  has  been  served  up- 
on him,  the  filing  will  bo  too  late,  and  the 
costs  will  be  stricken  out  on  motion. 
O'Nell  V.  Donahue,  .W  Cal.  226;  Mullally  v. 
Society,  69  Cal.  559, 11  Pac.  Bep.  215.  Here 
It  appears  from  the  affidavit  of  the  attor- 
ney who  served  and  filed  the  memoran- 
dum that  he  had  actual  knowledge  of  the 
decision  on  the  day  the  findings  werefiled. 
The  case  in  this  respectistberefore  brought 
clearly  within  the  rule  above  stated.  As 
an  excuse  for  the  delay,  the  attorney  states 
in  his  affidavit  that  during  tbe  remainder 
of  October  5tb  he  was  extremely  busy  In 
preparing,  serving,  and  filing  papers  In 
another  case,  and  attending  to  other 
pressing  engagements;  tbat  on  October 
6tb  he  attended  to  no  business,  as  It  was 
Sunday;  that  on  October 7th  he  attempt- 
ed to  prepare  the  bill  of  costs,  and  Intend- 
ed to  immediately  serve  and  file  the  same, 
but  was  unable  to  obtain  all  the  items; 
that  on  October  8th  he  prepared  a  bill  of 
costs,  so  far  as  he  was  able,  and  laid  the 
same  on  bis  desk,  in  order  that  it  might 
not  escape  his  attention;  that,  "In  press 
of  business,  and  some  confusion  conse- 
quent thereon,  said  bill  of  costs  became 
covered  over  with  papers  In  other  cases, 
and  neither  that  nor  the  subject  of  said 
costs  again  came  to  afi3ant's  mind  until 
aboat  three  or  four  o'clock  in  the  after- 
noon of  October  11th,  when  the  matter  of 
said  costs  was  brought  to  his  attention 
by  something  said  as  to  costs  by  an  at- 
torney in  argument,  that  being  motion 
day,  daring  which  affiant  was  engaged  In 
court;  affiant  at  once  examined  the  Code, 
got  excused  froiu  court,  consulted  defend- 
ant, prepared  a  new  bill  of  costs  on  anoth- 
er blank,  so.  far  us  he  could,  and  Immedi- 
ately served  and  filed  the  same,  with  the 
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admission  of  service  by  plaintiff's  attor- 
ney; »  •  •  that  owing  to  said  stress 
of  worlt,  and  the  constant  calls  made  up- 
on bis  time  during  said  week,  affiantcuuld 
not  elve  said  matter  of  costs  the  atten- 
tion required  under  the  circumstances  to 
insure  against  errors  and  lapse  of  mpraory. 
Wherefore  affiant  prays  for  an  order  re- 
lieving defendant  from  said  mistake,  Inad- 
vertence, and  neglect,  and  that  said  Judg- 
ment mav  stand  as  entered."  Conceding, 
without  deciding,  that,  under  the  provis- 
ions of  section  473  of  the  Code  of  Civil  Pro- 
cednre,  relief  in  a  matter  of  this  liind  might 
be  granted  by  the  court  upon  a  proper 
showing,  still  we  are  satisfied  that  the 
showing  here  made  was  altogetiier  insuffi- 
cient to  authorize  the  relief  asked  for. 
It  results.  In  our  opinion,  that  the  order 
appealed  from  was  proper,  and  should  be 
affirmed. 

We    concur:     Vanclief,  C;  Fitzger- 
ald, C. 

Pkr  Cokiam.    For  the  reasons  given  in 
the  foregoing  opinion  the  order  is  affirmed. 


(8  Cal.  Unrep.  424)      

Lord  v.  Thomas.   (No.  14,336.; 

{.Suxneme  Court  of  California.    Aug.  1, 1891.) 

SUPEBIOB    COUBT  —  JnRISDlCTIOJt  —  BSPASATB 

Causes  os  Action. 
In  an  action  by  a  landlord  against  his 
tenant  for  tl&S  rent  due  under  a  lease,  and,  as 
a  second  cause  of  action,  for  the  restitution  of 
the  same  premises,  which  vrere  alleged  to  have 
baen  unlawfully  detained  after  the  expiration  of 
a  subsequent  lease  thereof,  with  damages  for 
such  unlawful  detention.  Judgment  was  rendered 
for  the  rent  demanded,  ($18Sj}  but  restitution  of 
the  premises  was  denied.  Held,  that  the  supe- 
rior court  had  jurisdiction  to  render  the  Judgment 
in  question,  though  it  was  for  less  than  the  ju- 
risdictional amount  (tSOO)  of  such  court,  since 
the  relief  demanded  in  prayer  of  Judgment  was 
within  the  jurisdiction  of  the  court.  Following 
Bailey  v.  Sloan,  65  Cal.  887,  4  Pao.  Rep.  849. 

Department  2.  Appeal  from  superior 
court,  Stanislaus  county;  Wiluam  O. 
Mi.NOR,  Judge. 

Action  by  William  J.  Lord  against 
Stephen  Thomas  for  unlawful  detainer 
and  for  rent.  Judgment  was  rendered  for 
plaintiff  tor  fl83,  but  restitution  of  the 
premises  was  denied.  Defendant  appeals. 
Affirmed. 

Tlie  complaint  alleged  for  a  first  cause 
of  Hction  that  "on  or  about  the  11th  day 
of  May,  1887,  plaintiff's  predecessor  of  the 
lands  and  premises  hereinafter  described 
had  leased,  demised,  and  let  the  same  un- 
to said  defendant  at  the  monthly  rental 
of  39  permonth.foreacb  and  every  month, 
to  bo  paid  monthly ;  under  which  lease 
said  defendant  was  holding  said  premises 
when  this  plaintiff  became  the  owner  of 
and  BPised  in  fee  of  the  same  on  the  28th 
day  of  April,  1888,  when  said  lease,  by  the 
mutual  consent  of  plaintiff  and  defendant, 
was  continued  from  month  to  month  at 
the  said  rental  up  to  the  20th  day  of  Janu- 
ary, A.  D.  1890.  That  there  is  now  due 
plaintiff  from  defendant,  on  account  of 
said  lease,  the  sum  of  one  hundred  and 
eighty-three  dollars.  That  defendant  has 
not  paid  the  same.  That  the  land  and 
premises  herein  referred  to  are  situate  in 


the  county  of  Stanislaus,  state  of  Cali- 
fornia, and  described  as  follows,  to-wit: 
Commencing  at  the  N.  W.  comer  of  the  X. 
E.  quarter  of  sec.  No.  33,  T.  No.  3  S.,  R. 
No.  10  E.,  Mt.  D.  M;  thence  east  417^  feet; 
thence  at  right  angles  south  2083^  feet; 
thence  at  right  angles  west  iUJi  feet; 
thence  at  right  angles  north  208)^  feet,  to 
place  of  beginning, — containing  two  acres 
of  land. "  For  another  and  separate  cause 
of  action  against  defendant,  and  in  favor 
of  plaintiff,  the  complaint  alleged  thafon 
or  about  the  20th  day  of  January,  A.  D. 
1890,  the  said  plaintiff,  by  written  lease 
made  on  or  about  the  said  day  at  the  said 
county  of  Stanislaus,  leased,  demised,  and 
let  to  the  said  Stephen  Thomas,  of  the 
said  county  of  Stanislaus,  the  premises 
situate,  lying,  and  being  in  the  said  coun- 
ty of  Stanislaus,  state  of  California,  and 
described  as  follows,  to-wit:  Commenc- 
ing at  the  N.  W.  corner  of  the  N.  E.  quar- 
ter of  section  No. 33, township  No. 3  south, 
range  No.  10  cast,  Mt.  D.  M;  thence  east 
417J^feet;  thence  at  right  angles  south  2V8Ji 
feet;  thence  at  right  angles  west  i\7%leet; 
thence  at  right  angles  north  208!^  feet,  to 
place  of  beginning,— containing  two  acres 
of  land.  To  have  and  to  hold  the  said 
premises  to  the  defendant  for  the  term  of 
three  months  from  tlie  20th  day  of  Janu- 
ary, A.  D.  1890,  at  the  monthly  rent  of  ten 
dollars,  payable  in  equal  monthly  install- 
ments in  advance.  That  by  virtue  of  said 
lease  said  defendant  Stephen  Thomas  went 
into  possession  of  said  premises,  and  still 
continues  to  hold  and  occupy  the  same. 
That  the  terra  for  which  said  premises 
were  demised  as  aforesaid  terminated  on 
the  20th  day  of  April.  1890,  and  that  the 
said  defendant  holds  over  and  continues 
in  possession  of  said  demised  premises  with- 
out the  permission  of  the  said  plaintiff, 
and  contrary  to  the  terms  of  said  lease. 
That  the  said  plaintiff  since  the  expiration 
of  the  term  for  which  said  premises  were 
demised,  to-wit,  on  the  22d  day  of  April, 
1890,  made  demand  !.i  writing  of  the  said, 
defendant  to  deliver  up  and  surrender  to 
him  or  bis  agent,  Joseph  Lord,  the  posses- 
sion of  said  premises.  That  more  than 
thirty  days  have  elapsed  since  the  making 
of  said  demand,  and  the  defendant  has  re- 
fused and  neglected  for  the  period  of  thir- 
ty days  after  said  demand  to  quit  the  pos- 
session of  said  demanded  premises,  and 
still  does  refuse.  That  the  monthly  value 
of  the  rents  and  profits  of  the  said  prem- 
ises is  the  sum  of  ten  dollars. "  Theprayer 
of  the  complaint  was  as  follows:  "Where- 
fore the  said  plaintiff  prays  judgment  for 
the  sum  of  f  18.S  for  the  restitution  of  said 
premises,  and  for  damages  for  the  rents 
and  profits  of  said  premises,  and  that  such 
damages  may  be  trebled  as  damages  for 
the  occupation  and  unlawful  detention 
and  holding  over  of  the  same,  amounting 
to  the  sum  often  dollars  per  month,  be- 
sides costs  of  suit. "  Judgment  by  default 
for  the  relief  asked  was  set  aside  on  de- 
fendant's motion,  with  leave  to  defend- 
ant to  file  an  answer,  and,  after  trial  by 
the  court.  Judgment  was  rendered  as- 
above  stated. 

P.  J.  Hazen,  for  appellant.  T.  A.  Cald' 
well  and  Stoaeslfer  <ft  Minor,  for  i»> 
spondent. 
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Peb  Curiam.  This  case  cannot  be  dis- 
tlnerulshcd  in  principle  from  that  of  Bailey 
y.  Sloan,  65  Cal.  387.  4  Fac.  Rep.  349.  and 
on  the  authority  of  that  case  the  iudg- 
ment  must  be  affirmed. 


(90  Cat.  55») 

Carutrkrs  v.  HENeLBT  et  al.   (No.  14,176.) 

(Supreme  Court  of  CaUfomia.   Aug.  as,  1891.) 

Appcai.  oh  Jddoxbmt  RolI/— PKisimpTioirs— Rs- 

PLBTIir. 

Code  ClTil  Froc.  Cal.  S  097,  authorizes  the 
]ury  In  an  action  for  the  recovery  of  speoiflc  per- 
sonal property,  in  case  the  verdict  is  for  plain- 
tifE,  to  Una  the  value,  "if  the  property  has  not 
been  delivered  to  plaintiff;"  ana  section  667  au- 
thorizes a  judgment  for  possession,  "or  the  value 
thereof  in  case  a  delivery  cannot  be  had. "  Held 
that,  when  the  jury  find  that  plaintiff  is  entitled 
to  possession,  they  are  not'  required  to  find  the 
value  of  the  property  U  it  has  been  delivered  to 
him ;  and  on  appeal  from  s  judgment  "tliat  the 
plaintiff  have  and  recover  ut>m  the  defendant 
the  said  property,  and  the  sum  of  t2S0  damages 
for  the  detention  thereof, "  where  the  appeal  la 
on  the  Judgment  roll  alone,  it  will  be  presumed 
that  it  appeared  at  the  trial  that  plaintiff  had 
already  obtained  possession. 

Department  2.  Appeal  from  anperior 
court,  Fresno  county;  M.  K.  Harris, 
Judge. 

Action  for  the  recovery  of  personal  prop- 
erty by  Caruthers  against   Hensley  and 
otherB.    Judgment  for  plain tifi.    Defend 
ants  appeal.    Af&rmed. 

Church  &  Cory  and  H.  B.  Welsh,  for  ap- 
pellants.  P.  Meux,  for  respondent. 

Harrison,  J.  This  action,  for  the  re- 
covery of  certain  personal  property,  was 
tried  by  a  jury,  which  rendered  a  verdict 
in  favorot  the  plaintiff  for  the  posseeeiion 
of  a  portion  of  the  property  sued  tor,  and 
assessed  the  damages  for  the  detention 
thereof.  Judgment  "that  the  plaintiff 
have  and  re<-over  from  the  defendants  the 
said  property,  and  the  sum  of  f  280  dam- 
ages for  the  detention  thereof,"  was  there- 
upon entered  by  the  court.  From  this 
Judgment  the  defendants  have  appealed 
upon  the  Judgment  roll  ulone,  and  ask  a 
reversal  upon  the  sole  ground  that  the 
Indgment  is  not  in  the  alternative,  as  re- 
quired by  section  667,  Code  Civil  Proc. 
When  an  appeal  to  this  court  is  to  be  de- 
termined upon  the  Judgment  roll  alone, 
all  iutendments  will  be  made  in  support 
of  the  judgment,  and  all  proceedings  nec- 
essary to  its  validity  will  be  presumed  to 
have  been  regularly  taken,  it  the  error 
relied  on  to  destroy  Hucb  presumption 
consists  in  matters  dehors  tberecord.such 
matters  must  be  brought  to  thin  court  by 
bill  of  exceptions  or  other  appropriate 
method.  If  any  matters  could  have  been 
presented  to  the  court  below  which  would 
bave  authorized  the  entry  of  this  Judg- 
ment, It  will  be  presumed  on  this  appeal, 
In  support  of  the  Judgment,  that  such 
matters  were  so  presented,  aud  that  the 
Judgment  was  entered  in  accordance  there- 
with. Section  627,  Code  Civil  Proc,  au- 
thorizes the  jury  In  an  action  lor  the  re- 
covery of  specific  personal  property,  in 
case  their  verdict  is  in  favor  of  the  plain- 
tiff, to  find  the  value  of  the  property,  "it 
the  property  has  not  been  delivered  to  the 
plaintifl;*    and  section  667,   Code    CIvU 


Proc.,anthorizesn  judgment  for  the  plain- 
tiff for  the  possession,  "or  the  value  there- 
of  Id  case  a  delivery  cannot  be  bad." 
When  the  Jury  find  that  the  plaintiff  is  en- 
titled to  the  possession,  they  are  not  re- 
quired to  find  the  value  of  the  property,  if 
it  has  been  delivered  to  the  plaintiff,  and, 
unless  the  value  has  been  found,  there  is 
no  basis  upon  which  to  render  the  alter- 
native Judgment  for  its  value.  For  the 
purpose,  therefore,  of  sustaining  a  judg- 
ment entered  in  favo.'  of  the  plaintifi  for 
the  possession  of  personal  property,  with- 
out the  alternative  for  its  value  "In  case 
delivery  canuot  be  had,"  It  can  be  pre- 
sumed, in  the  absence  of  auy  bill  of  excep- 
tions or  other  showing  of  error,  that  it 
appeared  at  the  trial  that  the  plaintiff 
had  already  obtained  the  possession  of 
the  property  sued  for.  In  Brown  v.  John- 
son, 43  Cal.  76,  Judgment  was  rendered  In 
favorot  the  plaintiff  for  the  value  of  the 
property,  and  damages  for  the  wrongful 
taking,  but  without  any  Judgment  for  Its 
return.  Upon  an  appeal  by  the  defendant 
on  the  Jndgmeat  roll  alone,  upon  the 
ground  that  the  Judgment  was  not  Id  the 
alternative,  the  court  said:  "If,  at  the 
trial  of  this  action.  It  had  distinctly  ap- 
peared that  the  personal  property  In  con- 
troversy had  been  hopelessly  lost  or  had 
been  destroyed,  so  that  a  judgment  for 
Its  delivery  would  be  necessarily  unavail- 
ing, a  failure  to  render  judgment  for  Us 
possession  would,  at  most,  be  but  a  tech- 
nical error  or  omission,  and  one  for  which 
we  would  not  reverse  the  Judgment:  and 
In  support  of  such  judgment,  where,  as 
here,  the  'record  discloses  nothing  on  the 
point,  we  win  In  tend  that  the  facts  actu- 
ally appearing  below  were  such  as  to  war- 
rant its  rendition."  In  Claudius  v. 
Aguirre,  (Cal.)  26  Pac.  Bep.  1077,  it  was 
held  that  when  it  appeared,  by  the  find- 
ings of  the  court,  that  the  property  had 
been  delivered  to  the  plaintiff  prior  to  the 
trial  of  the  cause,  a  judgment  for  the  pos- 
session, without  the  alternative  tor  its 
value,  was  not  erroneous.  Applying  the 
principles  of  these  cases  to  the  present 
case,  as  the  record  shows  nothing  to  the 
contrary,  we  will  Intend,  for  the  purpose 
of  supporting  the  judgment,  that  at  tlie 
trial  it  was  shown  to  the  court  below 
that  after  thecommencementof  the  action 
the  plaintiff  had  obtained  the  possession 
of  the  property  awarded  to  her  by  the 
judgment.      The  judgment  Is  affirmed. 

We  concur:    McFarland,     X;  Dk  Ha- 
ven, J. 

""""^  (90  Cal.  6E3) 

Ex  parte  Clancy.    (No.  20,873.) 

(Supreme  Court  qf  California.    Aug.  83, 1891.) 

CoHTEKPT  —  Right  or  Appeai.— Appbai,-Bomi>— 

ISSOLVESCT. 

1.  Code  Civil  Proc.  Cal.  {  943,  provides  that, 

when  an  order  appealed  from  diret;l3  the  delivery 
of  personal  property,  the  order  cannot  be  stayed  by 
appeal,  unless  the  thing  required  to  be  delivered 
be  placed  in  the  custody  of  the  officer,  or  unless 
an  undertaking  be  entered  into  on  the  part  of  ap- 
pellant, with  at  least  two  sureties,  aud  in  suoh 
amount  as  the  court  may  direct,  to  the  effect  that 
appellant  will  obey  the  order  of  the  appellate 
court.  Held  that,  where  one  appealed  from  aa 
order  adjudging  him  guilty  of  oontempt  for  di*- 
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obeying  an  order  to  turn  over  to  his  receiver  tn 
insolvency  proceedings  property  value  at  $4.- 
000,  a  bond  to  the  effect  that  he  would  pay  all 
damages  on  appeal  or  dismissal  thereof,  not  ex- 
ceeding $300,  will  not  stay  the  order  of  conlmit- 
ment, 

2.  Insolvent  Act  Oal.  §  64.  which  provides 
that  an  appeal  shall  be  allowed  from  any  order 
adjudging  a  person  guilty  of  contempt,  being  in 
conBict  with  Code  Civil  Proc.  Cnl.  §  1222,  which 
provides  that  all  orders  and  judgments  of  the 
court  or  judge  made  in  cases  of  contempt  are 
final  and  conclusive,  the  Code  must  prevail,  as 
a  contrary  construction  would  prevent  the  uni- 
form operation  of  a  general  law,  contrary  to 
Const,    Cal.  art.  1,  §  11. 

In  bank.  Petition  for  a  writ  of  habeas 
eorpiiit.  Writ  denied,  and  petitioner  re- 
manded. 

A.  I).  Uplivulo  and  E.  N.  Duprey,  for  pe- 
titioner. 

Sharpstein,  J.  The  petitioner  alleges 
that  lie  is  imprisoned  by  the  sberitT  of  San 
Francisco,  and  that  such  imprisonment  is 
illegal,  for  the  following  reasons :  On  the 
2d  day  of  July,  1S91,  petitioner,  up(m  the 
petition  of  certain  of  his  creditors,  was 
adjudged  by  the  superior  court  of  the  city 
and  county  of  San  Francisco  an  Insolvent 
debtor,  and  ordered  to  file  and  did  file  bis 
scbedulesin  said  matter  o(  insolvency.  On 
the  16th  day  of  Jnly,  1891,  petitioner,  In 
compliance  with  an  order  of  said  court, 
appeared  therein,  and  was  examined  con- 
cerning his  property  and  estate,  and 
thereupon  said  court  ordered  petitioner 
to  turn  over  or  pay  to  the  receiver  in  said 
insolvency  proceeding  f4,000  in  assets,  to- 
wlt,  goods,  wares,  and  merchandise,  or 
its  avails.  Petitioner  did  not  comply 
with  that  order,  and  was  by  the  court 
adjudged  guilty  of  a  contempt  of  court  for 
not  complying  therewith,  and  committed 
to  the  custody  of  the  sheriff,  there  to  re- 
main until  he  (petitioner)  should  comply 
with  said  order.  Petitioner,  on  the  25th 
day  of  July,  1891,  duly  served  and  died  a 
notice  of  appeal  to  this  court  from  said 
order  adjudging  hlra  guilty  of  contempt, 
and  within  five  days  thereafter  filed  an 
undertaking  ou  appeal  wlthsufflclentsure- 
ties,  to  the  effect  that  appellant  would 
pay  all  damages  end  costs  that  might  be 
awarded  against  him  on  the  appeal,  or 
on  the  dismissal  thereof,  not  exceeding 
fSOO.  No  other  undertaking  has  been 
filed,  and  the  sheriff  refuses  to  release  pe- 
titioner from  imprisonment.  The  conten- 
tion of  counsel  for  petitioner  is  that  the 
appeal  from  the  order  adjudging  him 
guilty  of  a  contempt  stayed  all  further 
proceedings  upon  said  order  pending  such 
appeal.  Section  64  of  the  insolvent  act  of 
l^SO  provides  thafall  sections  of  theC'ode 
ot  Civil  Procedure  of  the  state  of  Califor- 
nia, relating  to  contempts,  are  hereby 
made  applicable  to  all  proceedings  under 
this  act.  An  appeal  shall  be  allowed  to 
the  supreme  court  from  any  order  adjudg- 
ing any  person  guilty  of  a  contempt  of 
court."  The  Code  of  Civil  Procedure 
makes  no  provision  for  an  appeal  from  an 
order  or  judgment  adjudging  any  person 
guilty  of  a  contempt,  but  does  provide 
that  "the  judgment  and  orders  of  a  court 
or  judge,  made  in  cases  of  contempt,  are 
final  and  conclusive. "    Code  ClvU  Froc.  § 


Conceding,  however,  that  an  appeal 
does  He  from  an  order  or  judgment  In  a 
case  of  contempt  arising  under  thelnsolv* 
ent  act,  we  must  determine  whether  the 
undertaking,  on  appeal  in  this  case,  was 
sufficient  to  stay  the  execution  of  tbejudg- 
ment  or  order  appealed  from.  If  it  be  a 
case  not  provided  for  in  sections  942-045, 
Code  Civil  Proc,  the  undertaking  filed  la 
sufficient  to  stay  execution  of  the  judg- 
ment or  order  appealed  from.  But  we 
think  it  is  a  case  provided  for  by  section 
943.  As  we  construe  It,  the  judgment  or 
order  appealed  from  does  direct  the  de- 
livery of  personal  property,  by  the  peti> 
tloner  to  the  receiver,  and  that  the  execu- 
tion of  such ''judgment  or  order  cannot 
be  stayed  unless  the  things  required  to  be 
delivered  be  placed  In  the  custody  of  tbs 
officer  or  receiver  appointed  by  the  court, 
or  an  undertaking  be  entered  into  on  the 
part  of  the  appellant,  with  at  lea^t  two 
sureties,  and  in  such  amount  as  the  court 
or  judge  thereof  may  direct,  to  the  effect 
that  the  appellant  will  obey  the  order  of 
the  appellate  court  upon  theai>peal."  We 
think  the  undertaking  filed  in  this  case 
was  insufficient  to  stay  the  execution  of 
the  judgment  or  order  appealed  from,  and 
therefore  the  petitioner  must  be  remanded 
to  the  custody  of  the  sheriff  of  the  city 
and  county  of  San  Francisco.  Petitioner 
remanded. 

McFarland,  J.    I  concur. 

Habrison,  J.  I  concur  In  the  judgment. 
The  petitioner,  by  not  questioning,  con- 
cedes that  the  order  of  the  superior  court 
directing  him  to  "  turn  over  or  pay  to  the 
receiver,  at  its  cost,  94,000  in  assets,  goods, 
wares,  or  merchandise,  or  its  avails," 
found  by  the  court  to  have  been  In  his 
possession  or  under  his  control  at  the 
date  of  hts  adjudication  In  insolvency, 
was  an  order  which  the  court  had  Juris- 
diction to  make,  and  that  it  was  made 
after  a  hearing  upon  due  notice  to  him 
thereof,  and  on  an  application  therefor. 
His  only  attack  upon  this  order  is  that 
the  finding  of  the  court  tvas  not  in  accord- 
ance with  the  evidence.  This,  however, 
was  but  error, and,  no  appeal  having  been 
taken  from  the  order, it  is  conclusive  upon 
the  petitioner.  Being  a  lawfnl  order  of 
the  court,  the  disobedience  thereof  by  the 
petitioner  was  a  contempt  ot  the  authori- 
ty of  the  court,  (Code  Civil  Proc.  §  1209, 
Bubd.  5;)  and  the  court  having,  under 
proper  proceedings  therefor,  determined 
that  he  was  guilty  of  the  contempt 
charged,  waa  authorized,  under  section 
1219,  to  direct  him  to  beimprisoued  until  he 
complied  with  the  order.  This  judgment 
niid  order  of  the  court  was  by  section 
1222  "final  and  conclusive, "and  irom  it  no 
appeal  is  permitted.  Tyler  v.  Connolly, 
05  Cal.  28;^  Ex  parte  Vance,  (Cal.)  26  Pac. 
Rep.  118.  B.v  the  constitution  the  superior 
court  is  vested  with  original  jurisdiction 
of  {proceedings  in  insolvency,  but  in  all 
matters  pertaining  to  procedure  in  the  ex- 
ercise of  such  jurisdiction  the  court  is  guv 
erned  by  statutory  provisions.  The  court 
does  not,  however,  in  the  exercise  of  this 
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jariBdIction,  become  merely  a  Boecial  tri- 
bunal for  carrying  Into  effect  the  provis- 
ions of  the  statute,  but  the  proceedings 
authorized  by  the  statute  are  taken  In  It 
as  the  superior  court,  and  when  acting 
thereon  it  has  the  functions  and  powers 
of  the  superior  court  In  all  matters  per- 
taining to  its  actions  as  a  court.  As  such 
court,  It  has  the  power  to  determine  and 
punish  all  contempts  of  its  authority, 
even  without  the  provisions  found  In  the 
insolvent  act  giving  it  such  authority. 
"Contempflsnotonlymadea  special  title 
In  the  Code  of  Civil  Procedure,  wherein 
speciflc  instances  thereof  are  enumerated, 
and  the  mode  and  limit  of  pnnlabment 
therefor  are  defined,  (Bcctlons  120»-1222;) 
but  the  right  of  protecting  Itself  against 
contempts  of  Its  authority,  and  enforcing 
puniahinent  therefor,  is  essentially  inlier- 
ent  in  every  court  of  general  jurlsdlctiim ; 
and  any  definition  of  acts  constituting 
contempt,  or  limitation  upon  the  mode  or 
extent  of  punishment  therefor,  has  Its  ai>- 
propriate  place  In  a  statute  relating  to 
the  Inrlsdlctlon  and  procedure  of  thecourt. 
The  insolvent  act  Is  a  special  statute 
adopted  tor  a  particular  object.  Its  title 
1b  "an  act  for  the  relief  of  Insolvent  debt- 
ors, for  the  protection  of  creditore,  and 
for  tliepunlshmentoffraudnient  debtors.' 
It  does  not  purport  to  pi-escribe  the  Juris- 
diction or  limit  the  power  of  the  superior 
court,  but  is  merely  a  system  of  proced- 
ure in  that  court  tor  accomplishing  the 
objects  speclUed  in  the  title  of  the  act. 
The  incorporation  in  section  64  of  this  act 
of  certain  provisions  concerning  the  power 
of  the  superior  court  relating  to  con- 
tempts, cannot  be  construed  as  any  limit- 
ation upon  the  power  conferred  by  the 
Code  of  Civil  Procedure,  or  as  being  a 
g:rant  of  such  power  to  the  court  for  the 
purpose  ot  exercising  its  authority  under 
that  act.  It  there  be  any  conflict  between 
the  two,  the  provisions  ot  the  Code  ot 
cavil  Procedure,  which  professes  to  define 
the  powers  ot  courts,  and  the  effectot  their 
Judgments  for  contempt,  must  prevail 
over  the  provisions  ot  the  insolvent  act, 
and  the  provisions  of  that  act  must  be 
limited  to  the  purposes  defined  in  its  title. 
The  contempt  consists  In  the  disobedience 
of  a  lawtDl  order  ot  the  court.  It  Is  the 
dignity  ot  the  court,  or  the  majesty  ot  the 
state  as  represented  by  the  court,  against 
which  the  otfeDse  is  committed.  The 
character  oi  the  offense  Is  the  same  wheth- 
er it  be  committed  by  disobeying  an  order 
made  in  proceedings  in  Insolvency,  or  one 
made  In  probate,  or  in  any  civil  action. 
Any  law  for  the  punishment  of  this  ottense 
Is  necessarily  ot  a  general  nature,  and 
must  have  a  nnltorm  operation.  It  was 
not  competent  tor  the  legislatare  to  pro- 
vide a  diSerent  procedure  lor  contempts 
of  the  superior  court  committed  while  in 
the  exercise  ot  Its  Jurisdiction  in  proceed- 
ings tor  Insolvency  from  that  which  is  pro- 
vided fur  those  committed  while  it  is  ex- 
ercising Its  Jurisdiction  in  any  other  mat- 
ter. The  clause  of  section  64  of  the  Insolv- 
ent act,  which  provides,  "An  appeal  shall 
be  allowed  to  the  supreme  court  from  any 
order  adjudging  any  person  guilty  of  con- 
tempt, "Is  In  conflict  with  the  provisions 
o(  section  1222,    Code  Civil  Proc,  which 


declares:  "The  Judgment  and  orders  of 
the  court  or  judge,  made  in  cases  ot  con- 
tempt, are  final  and  conclusive."  To  give 
effect  to  this  provision  of  the  insolvent 
act  is  to  permit  an  appeal  from  Judgments 
of  contempt  in  one  class  of  cases,  which, 
under  the  general  law  applicable  to  con- 
tempts. Is  denied  to  all  other  judgments 
for  the  same  offense.  Such  construction 
would  except  cases  arising  in  insolvency 
from  the  uniform  operation  of  this  general 
law,  and  thereby  destroy  its  uniformity, 
and  violate  the  provisions  ofsection  11,  art. 
1,  of  the  constitution.  French  v.  TcHche- 
maker,  24  Cal.  544;  Railroad  Co.  v.  Bald- 
win. 57  Oal.  160;  Miller  v.  Kister.  68  Cal. 
142,  8  Pnc.  Rep.  813 ;  People  V.  Henshaw, 
76  Oal.  415, 18  Pac.  Rep.  413. 

Db  Hatbn,  J.  I  concur  in  the  views  ex- 
pressed in  the  toregolug  opinion  ot  Mr. 
Justice  Harbison. 

Beattt,  C.  3 .  I  concur  In  the  Judgment 
on  both  grounds, — that  stated  by  .Instice 
Shaspstein  and  that  stated  by  Justice 
Harkiso.n',— both  grounds  being,  in  m.v 
opinion,  correct,  and  either  a  sufficient 
reason  for  denying  the  writ. 


"^~~~'  (8  Idaho  [Hasb-l  99) 

Gold  Hdntbr  Mining  &  Smelting  Co.  v. 

HoLLKMAN,  Judge. 

(Supreme  Court  of  Idaho.    Aug.  81. 1891.) 

WxiT  or  Review  —  Riobts  of  LvTsavBaoB— Ap- 

POIHTMENT  or  KSCEIVIB. 

Beld: 

1.  That,  to  entitle  a  petitioner  to  writ  of  re- 
view, he  must  be  a  party  to  the  suit  or  matter  In 
controversy. 

2.  Tbat  an  intervener  U  a  party  to  a  snit,  and 
his  substantial  rights  are  as  sacred  as  the  orig- 
inal parties',  and  entitled  to  the  same  protection. 

8.  That  an  intervener  is  entitled  to  a  writ  ot 
review,  equally  with  the  original  parties  to  the 
suit 

4.  A  receiver  cannot  be  appointed  prior  to 
the  oommencement  of  an  action. 

6.  An  action  is  not  commenced  until  a  com- 
plaint is  placed  in  the  bands  of  the  clerk  or  de- 
posited in  his  office,  with  directions  to  flle  tlu 
same. 

6.  An  action  is  not  pending  until  It  U  com- 
menced. 
(Syllabua  by  the  Court) 

Application  for  writ  of  review  to  the 
first  judicial  district  court;  Jdniob  Hol- 
LEMAN,  .ludge. 

Wooiis  <&  Hey  bum,  tor  petitioner.  Mo- 
Bride  &  Allen,  Albert  Hagan,  and  Cbaiiea 
O'Hell,  tor  defendant. 

Morgan,  J.  The  record  In  this  case 
shows  tbat  on  the  18tb  day  ot  December, 
1890,  the  complain  tot  the  Spokane  Nation- 
al Bank,  plniutiff,  v.  Charles  Hussey  and 
Uavld  T.  Ham.  defendants,  was  presented 
to  the  Honorable  Jumos  Hoi.lkman, 
Judge  ot  the  district  court  of  the  first  Judi- 
cial district  of  this  state,  in  an  action  then 
about  to  be  commenced,  for  the  foreclosure 
of  a  mortgage,  given  by  the  defendant 
CJ^iarles  Hussey  to  the  plaintiff,  the  Spo- 
kane National  Bank,  upon  certain  mining 
property,  therein  described  as  three  min- 
ing claims,  a  concentrator,  and  millnslte, 
together  with  all  water-ditches,  flumes, 
and  a  quaality  of  personal  property  used 
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lo  connection  with  said  real  estate;  that 
on  said  date  the  said  judge  made  an  order 
appointing  Peter  Porter  a  receiver,  in  said 
action,  of  aald  mining  claimH  and  other 
property,  with  directions  to  said  receiver  to 
talcepoBseHsiouof  said  property, providing 
also  in  said  order  that  the  same  should  take 
effect  upon  tlie  receiver  fllinghis  bond,  and 
the  filing  the  complaint  in  the  action.  On 
the  same  day  the  judge  of  said  court  ap- 
pointed the  said  Porter  receiver  of  certain 
other  property  of  the  defendant  Charles 
Hussey,  In  the  suit  of  McNab  &  Livers 
against  Charles  Hussey  and  the  Bank  of 
Murray.  On  the  l»th  day  of  December, 
1890,  the  complaint  In  the  case  of  the  Spo- 
kane National  Bank  v.  Charles  Hussey 
and  David  T.  Ham.  and  of  McNab  &  Livers 
V.  Hussey  and  the  Bank  cf  Murray,  placed 
on  file  with  the  clerk  of  said  court,  and, 
upon  filing  bond,  the  receiver  took  posses- 
sion of  the  property  of  the  said  Hussey, 
and,  as  directed,  proceeded  to  work  the 
mines.  On  the  iXth  day  of  February,  1891, 
the  Gold  Hunter  Mining  &  Smelting  Com- 
pany filed  its  petition  in  Intervention  in 
the  suit  of  the  Spokane  National  Bank  v. 
Hussey  and  David  T.  Ham.  was  permitted 
to  intervene,  and  thereby  became  a  party 
thereto.  Upon  the  return-day  W.  B.  Hey- 
burn  appeared  for  the  petitioner,  and 
Messrs.  McBrlUe  &  Allen,  Albert  Ilagan, 
and  Charles  U'Neil  for  the  respondent. 
On  the  6th  day  of  May,  1891,  the  plaintiff 
herein  filed  his  petition  in  this  court 
against  said  district  court  for  writ  of  re- 
view, alleging,  among  others,  the  above 
farts.  The  writ,  l>eiug  issued,  was  made 
returnable  June  17,  1891.  Respondents 
Jointly  filed  their  motion  to  quash  the 
writ  of  review,  on  the  grounds  (1)  that 
the  petition  doeb  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  (2)  that 
petitioner  Is  not  a  party  benehcially  in- 
terested; (3)  petitioner  is  not  a  party  to 
the  suit  of  McNab  &  Livers  v.  Charles 
Hussey  and  Bank  of  Murray,  aud  demura 
upon  the  same  grounds.  The  demurrer, 
motion  to  quash,  and  the  main  question 
arising  upon  the  return  of  the  writ  were 
heard  together  by  <Iirectlon  of  the  court. 
The  court  has  arrived  at  the  following 
conclusions:  That  the  petition  does  state 
facts  sufficient  to  constitute  a  cause  of 
action ;  that  the  plaintiff  herein,  not  be- 
ing a  party  to  the  suit  of  McNab  &  Livers 
v.  IIuHsey  and  the  Bank  of  Murray,  has 
not  the  right  to  ask  review  of  any  matters 
occurring  in  said  cause,  and  as  to  said 
cause  the  writ  is  dismissed:  that,  having 
been  allowed  to  intervene  in  the  suit  of 
the  Spokane  National  Bank  v.  Hussey  et 
al.,  it  becomes  a  party  thereto,  and  its 
rights  are  as  comprehensive  as  the  rights 
of  the  original  parties  to  the  suit,  so  far  as 
any  action  of  the  court  interferes  with  its 
Hubstantial  rights,  (see  section  4111,  Rev. 
St.  Idaho;  Lacrolx  v.  Mennrd,  15  Amer. 
Dec.  161;)  that  plaintiff  herein  is  author- 
ized to  bring  this  writ.  The  main  ques- 
tion, then,  is,  did  the  judge  of  the  district 
<?ourt.  by  his  action  on  the  18th  day  of 
December,  1S9<),  exceed  his  jurisdiction? 
Section  4329,  Rev.  St..  authorized  a  re- 
ceiver to  be  appointed  in  certain  cases, 
when  an  a''tion  is  pending  or  has  passed 
to  judgment.     An  action  cannot  be  pend- 


ing until  it  has  been  commenced.  Civil  ac- 
tions in  the  courts  arecommenced  by  filing 
a  complaint.  Rev.  St.  |  4138.  Section  4008, 
Rev.  St.,  is  as  follows:  An  action  is  com- 
menced when  the  complaint  is  filed.  Sec- 
tion 4139  provides  that  the  clerk  must  In- 
dorse on  the  complaint  the  day,  month, 
and  year  that  it  is  filed.  The  complaint 
cannot  be  said  to  be  filed  until  it  is  placed 
In  the  bands  of  the  clerk,  or  in  his  oliice. 
tor  the  i)urposc  of  receiving  the  above  in- 
dorsement. It  then  becomes  the  duty  of 
the  clerk  to  make  said  indorsement  there- 
on. The  action  is  then  commenced,  i<i 
then  pending,  and  the  court  or  judge,  as 
the  case  may  be,  then  has  Jurisdiction  of 
the  subject-matter,  and  may  deal  there- 
with according  to  law.  The  appointment 
o!  the  receiver  on  the  18th  day  of  Deiem- 
ber,  1890,  in  thecause  of  Spokane  National 
Bank  v.  Hussey  and  Ham,  was  not  within 
the  power  of  the  court,  and  was  therefore 
void,  because  there  was  no  suit  then  pend- 
ing. Bank  v.  Kent,  43  Mich.  296.  5  N.  W. 
Rep.  627;  Jones  v.  Scball,  45  Mich.  379,  S 
N.  W.  Rep.  68.  We  are  not  permitted  to 
take  into  consideration  the  advantages 
or  disadvantages  of  a  discharge  ol  the  re- 
ceiver, or  of  prosecuting  the  work  upon 
the  mines  in  question. 

Sui.UTAN,  C.  J.,  and  Huston,  J.,  con- 
cur. 


(8  N.M.  87) 

Territory  v.  Las  Vegas  Orast. 
(.Supreme  Court  of  New  Mexico.    Aug.  7,  ISJl.) 

Appealable  Obders  —  Vaoatino  Defaclt 
judqmbnt. 
An  order  of  the  district  conrt  setting  aside 
a  Judgment  b^  default,  and  allowing  defendants 
to  plead,  is  within  the  discretion  of  the  court  be- 
low, and  is  not  reviewable  by  the  supreme  coui't 
while  the  suit  is  still  pending  there. 

Error  to  district  court,  San  Miguel  coun- 
ty: J.  O'Bkikn,  Judjro. 

Action  by  the  territory  of  New  Mexico 
against  the  unknown  owner.i  of  the  Las 
Vegas  grant.  Order  vacating  a  default 
judgment  against  defendants.  Piaintilf 
br'ngw  error.    Writ  of  error  dismissed. 

M.  HulazHr,  Sol.  Gen.,  lor  the  Territory. 

Lke.  J.  This  is  an  action  on  the  part 
of  the  territory  of  New  Mexico  by  Miguel 
Saluzar,  district  attorney  tor  the  counties 
ot  .Mora  and  San  Miguel,  against  the  un- 
known owners  of  the  Las  Vegas  grant,  la 
an  action  ot  debt.  In  which  a  judgment 
was  rendered  by  default  against  the  defend- 
nnts  in  the  sum  of  $16,242.88,  which  judg- 
ment by  default  was  subsequently,  at  the 
same  term,  vacated  and  set  aside  by  said 
district  court,  and  said  cause  opened  up 
for  further  proceedings  therein.  The 
plaintiff  excepted  to  the  ruling  of  the  court 
thereon,  and  brings  the  case  by  appeal 
from  the  order  of  the  court  setting  aside 
said  default,  and  vacating  said  judgment, 
to  lie  reviewed  by  this  court. 

An  order  ot  the  district  court  setting 
aside  a  judgment  rendered  on  a  default, 
and  allowing  the  defendants  to  plead  to 
the  declaration  of  the  plaintiffs,  is  a  mat- 
ter within  the  discration  ot  the  court  he- 
low,  and  is  not  such  an  order  as  may  bs 
reviewed  by  the  supreme  court  while  the 
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unit  \H  sttn  pending  In  the  district  court. 
McCulloub  V.  Dodge,  8  Kan.  478.  So  far 
as  appears  from  the  record,  this  case  is 
still  peodin);  In  the  district  court,  and  has 
not  reached  such  final  judgment  or  decis- 
ion as  may.  ue  reviewed  in  this  conrt. 
The  writ  ol  error  will  have  to  be  dis- 
missed, and  it  is  so  ordered. 

Fbebman,  MuFib,  and  Seeds,  JJ.»  con- 
cur. 

(8  N.  M.  222)  — — — 

McGahvet  v.  Fobd. 
(Supreme  Court  <tf  New  Mexteo.   Aug.  19, 1881.) 

OOHTINUAirOB — ReCOKD— RETBSSBINa  MlMOBT— 

Ktidbkcb— PusauicrTioN. 

1.  On  appeal  from  an  order  refasing  a  oon- 
Unuance,  wben  the  afBdavlto  oa  wblcb  the  re- 
quest was  based  are  not  in  the  record,  it  will  be 
presumed  that  there  was  sufficient  reason  lor  re- 
nisihg  it. 

3.  In  an  action  for  a  balance  due  from  a  con- 
tractor to  a  subcontractor,  the  latter,  as  a  wit- 
ness, consulted  a  copy  of  an  original  memoran- 
dum to  refresh  his  memoiyas  to  the  amount  due. 
No  effort  was  made  to  show  that  the  paper  was 
not  a  copy  uf  the  original,  nor  was  tbere  any  dis- 

Sute  as  to  the  amount  due,  but  simply  whether 
efendant  was  liable  on  an  order  given  by  plain- 
tlif  to  a  third  party.  .ETeld,  that  defendant  was 
not  entitled  to  cross-examine  as  to  tbe  memorau- 
dmn. 

8.  In  an  action  by  a  subcontractor  to  recover 
a  balance  from  the  head  contractor,  it  appeared 
that  they  had  agreed  that  nothing  should  be  paid 
on  the  subestlmates  until  the  contractor  was 
paid  on  the  regular  estimates.  The  parties  had 
attempted  to  settle  before  suit,  and  it  appeared 
that  the  only  dispute  was  as  to  tbe  contractor's 
liability  on  au  order  given  by  tbe  subcontractor  to 
a  third  party,  the  contractor  admitting  that  tbe 
money  was  doe  tbe  subcontractor,  and  never 
claiming  that  lie  himself  had  not  been  paid  on  the 
regular  estimates.  Theretofore  tuese  estimates 
Iiad  l>een  regularly  paid.  There  was  some  evi- 
dence that  the  contractor  had  not  fuUlled  his 
contract  with  his  employer.  Held,  that  it  must 
be  presumed  either  that  he  had  been  paid,  or  had 
lost  tbe  right  to  payment  by  his  own  fault,  and 
in  either  case  bis  liability  to  the  subcontractor 
liad  accrued. 

Error  to  district  court,  San  Miguel  coan- 
ty;  James  O'Bkien,  Jad^o- 

Action  in  ussumpeit  by  attachment  by 
Charles  McGarvey  against  Patrick  P. 
Ford.  Judgment  for  plalntiO.  Defend- 
ant brings  error.    Affirmed. 

J.  D.  O'Bryan,  for  appellant.  Thomas 
B.  Cattoa,  for'  appellee. 

Seeps,  J.  This  Is  an  action  In  aaaump- 
ait  by  attachment,  where]  u  the  plaintiff 
seeks  to  recoTer,  as  a  subcontractor,  from 
the  defendant  the  som  of  about  $4,000. 
The  defendant, Ford,  had  contracted  with 
the  Springer  Land  Association  to  do  tbe 
excavating  and  banking  upon  a  ditch  be- 
ing built  through  the  Maxwell  land  grant. 
He  sublet  parts  of  this  work,  and  the 
plaintiff  became  oneof  thesubcontractors. 
He  performed  his  work  in  a  satisfactory 
manner,  and  was  paid  In  accordance  with 
bis  contract,  except  for  the  last  part  ot 
the  work  finished  May  28  or  29, 1889.  Not 
being  able  to  settle  amicably  for  this,  he 
sued  Ford.  There  was  a  trial  to  a  jury, 
and  evidence  was  Introduced  upon  both 
Bides.  After  the  defendant  had  closed  his 
testimony,  the  judge  Instructed  the  Jury 
to  find  a  veixllct  fur  the  plaintiff,  which 


was  done.  Thereupon  the  defendant  peN 
fected  hia  appeal  to  this  court.  There  are 
four  questions  material  to  be  considered, 
arising  under  the  assignment  of  errors. 
They  are:  (1)  Did  the  lodge  abuse  bla 
discretion  in  refusing  the  defendant  a  con- 
tinuance? (2)  Was  it  error  to  refuse  the 
defendant  the  privilege  of  cross-examining 
tbe  plaintiff  upon  a  paper  with  which  he 
refreshed  his  memory?  (3)  Did  the  judge 
place  the  wrong  construction  upon  tbe 
contract  between  the  plaintiff  and  the  de- 
fendant? (4)  Was  a  portion  of  the  in- 
struction of  the  conrt  to  the  Jury  incor- 
rect? 

1.  As  to  this  point,  it  is  only  necessary 
to  say  that  by  some  mistake  the  alleged 
affidavits  upon  which  the  request  for  the 
continuance  is  based  are  not  in  the  rec- 
ord. The  presumption  is  that  the  court 
found  that  there  was  sufficient  reason  for 
refusing  the  continuance. 

2.  The  plaintiff  was  asked  the  exact 
amount  due  him  from  the  defendant,  and, 
being  unable  to  state,  refreshed  his  memo- 
ry by  consulting  a  memorandum,  which 
he  testified  was  a  copy  of  an  original  pa- 
per. Upon  cross-examination,  the  defend- 
ant sought  to  question  him  regarding  tbe 
paper.  It  was  objected  to,  and  the  court 
sustained  the  objection.  Them  was  no 
offer  or  intimation  to  show  that  the  pa- 
per was  not  a  copy  of  the  original.  The 
ground  of  complaint  la  simply  that  the 
defendant  had  tbe  right  to  cross-examine 
as  to  the  paper  used.  We  think  that  this 
memoranduoi  plainly  comes  under  the 
first  class  as  laid  down  in  Mr.  Greenleaf's 
classification,  and  is  not  of  right  a  subject 
of  cross-examination.  1  Greenl.  Ev.  §  437. 
Then,  too,  tbe  evidence  showed  that  there 
was  no  dispute  atK>ut  the  amount  actual- 
ly due  under  the  contract,  but  simply  a 
disagreement  as  to  whether  Ford  was  lia- 
ble for  a  sum  dun  to  a  third  party  to 
whom  McGarvey  had  given  an  order  upon 
Ford.  The  memorandum  wns  used  spe- 
cifically to  refresh  his  memory  as  to  the 
amount  due  under  the  contract. 

8.  The  contract  between  the  parties,  un- 
der which  tbe  work  was  done,  contained 
this  stipulation:  "It  Is  mutunlly  agreed 
that  the  amounts  of  these  subestlmates 
will  in  no  case  t>e  demanded  or  paid  in  the 
advance  of  the  payments  of  the  regular 
estimates."  Ford  was  to  be  paid,  upon 
the  general  estimates,  on  or  before  the 
10th  of  each  month.  The  defendant  con- 
tends that  the  part  of  the  contract  above 
quoted  Is  a  condition  precedent;  that  un- 
der it  Ford  must  flTHt  be  paid  by  the  land 
company  before  McGarvey  can  demand 
hispay;  and  that  he  (the  plaintiff)  mustal- 
iegeand  prove  that  Ford  has  been  so  paid. 
Conceding  that  this  is  a  condition  prece- 
dent, and  yet  It  does  not  necessarily  fol- 
lowthat  the  position  taken  by  the  defend- 
ant is  correct,  under  the  evidence  in  this 
case.  Such  conditions  are  made  in  con- 
tracts to  protect  rights,  and  to  effectuate 
fair  dealing  and  honesty,  not  to  be  made 
the  means  of  defrauding  men  of  their  just 
dues.  The  evidence  showed  that  the  par- 
ties attempted  to  settle  before  suit  was 
instituted.  Ford  admitted  that  the  work 
was  done  satisfactorily,  und  that  tlie 
money— less    9380— was    due.    The    onljr 
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difference  between  them  was  as  to  tbe 
fHSO.  He  at  no  time  objected  to  paying 
McOarve*  because  he  bad  nut  aa  yet  been 
paid  (orthe  eatimate  due  blm  June  lOtb. 
On  the  other  hand,  be  admitted  that  tbe 
money  was  due  McGarvey,  Now,  legally, 
under  bis  contention,  tbe  money  was  not 
due  McGarvey  until  tbe  land  company  bad 
paid  blm.  Thus  it  must  be  assumed  from 
tbe  testimony  either  that  he  bad  been 
paid  in  accordance  with  tbe  con  tract  with 
the  land  company,  or  that  he  had  failed 
to  comply  with  the  terms  of  that  con- 
tract by  which  be  was  entitled  to  bis  pay. 
It  the  last  alternative  he  true,  then,  surely, 
he  cannot  set  up  bis  own  wrung  to  defeat 
an  innocent  man  out  of  bis  rights.  It  is 
true  tbat  this  evidence  was  given  by  the 
plaintiff,  but  be  was  nowhere  contradict- 
ed, and  it  is  presumed  to  be  true.  It  It 
was  not  a  tact.  Ford  well  Icnew  It,  and 
should  have  been  present  to  deny  it. 
There  was  some  evidence  drawn  from  tbe 
defendant's  own  witness  going  to  show 
tbat  be  bad  tailed  to  perform  bis  part  of 
tbe  contract  in  accordance  with  its  terms. 
It  that  be  so,  then  be  canaot  predicate  his 
refusal  to  pay  this  plaintiff  upon  his  own 
wrouK-  The  courts  and  tbe  law  were  not 
broufcht  into  being  for  tbe  purpose  of  aid- 
ing parties  under  such  circumstances.  It 
would  be  a  sad  commentary  upon  tbe  jus- 
tice of  the  law  U,  in  such  a  contract  as 
this,  the  obligor  could  say,  as  Ford  un- 
dertakes to  do  here:  "I  was  not  to  pay 
you  until  I  received  my  pay.  I  have  not 
performed  my  contract  so  as  to  entitle 
me  to  any  pay,  and  therefore  yon  must 
suffer  for  my  wrong. "  Tbe  days  for  such 
vicarlons  otterlngs  have,  we  trust,  gone 
by.  Blair  v.  Corby,  29  Mo.  4S0;  Craemer 
V.Wood,  102  Mass.  441.  "One  who  pre- 
vents the  performance  ot  a  condition,  or 
makes  it  impossible  by  his  own  a-^t,  can- 
not take  advantage  ot  bis  non-perform- 
ance. "  Navigation  Co.  v.  Wilcox ,  7  Jones, 
(N.  C.)  481;  Camp  v.  Barker,  21  Vt.  469. 

It  is  further  urged,  however,  that  the 
plaintiff  was  bound  to  allege  and  prove 
tbe  fulfillment  ot  tbe  condition  precedent. 
The  plaintiff  made  tbe  allege  tion.  Did  he 
prove  it?  Tbe  amount  of  proof  which 
fairly  sustains  a  proposition  depends  to 
a  great  extent  upon  tbe  evidence  against 
it.  There  was  no  evidence  whatever  tbat 
Ford  had  not  been  paid,  while  tbere  was 
the  evidence  tbat  at  all  times  previously 
be  had  been  promptly  paid :  tbat  be  bad 
not  claimed  at  any  time  to  McGarvey  tbat 
be  had  not  been  paid;  that  be  acknowl- 
edged tbat  the  money  was  due  tbe  plain- 
tiff. All  this,  however  slight,  raised  a  pre- 
sumption. In  tbe  absence  of  any  opposing 
evidence,  that  tbe  defendant  bad  been 
paJd,  and  fully  justified  the  trial  judge  in 
Instructing  the  juiy  to  find  a  verdict  tor 
the  plaintiS. 

4.  The  remaining  contention  is  that  tbe 
court  erred  In  tbe  part  ot  the  instruction 
which  it  gave  the  jury,  in  which  it  said : 
"There  is  a  legal  presumption  that  the 
company  paid  Mr.  Ford  tbe  amounts  due 
blm  at  the  time  stated  in  the  written  con- 
tract, and  there  has  been  nu  evidence  here 
to  show  tbat  they  have  tailed  in  perform- 
Ing  that  obligation."  Appellant  Insists 
tbat  this,  in  subslancs,  told  the  Jury  tbat. 


though  the  plaintiff  was  bonnS  to  allege 
tho  fact  of  payment  at  tbe  time  set  ontTn 
the  contract,  still  it  was  proven  by  ale- 
gal  presumption,  unless  tbe  defendant 
negatived  it  by  affirmative  evidence.  But 
this  criticism  is  not  substantial  tor  these 
reasons:  First.  It  assumes  tbat  the 
charge  was  given  with  no  reference  to  tbe 
evidence  in  tbe  case;  tbat  assumption  can- 
not be  allowed  for  a  moment,  tfecond. 
Assuming,  as  we  must,  tbat  the  cliurge 
was  given  with  raference  to  tbe  evidence 
before  the  jury,  it  has  been  shown  tbat 
tbere  was  some  evidence  on  tbe  question, 
and  none  against  It;  hence  tbe  instruc- 
tion was  correct.  Tbe  legal  presumptloB 
referred  to  by  the  judge  in  bis  charge  nc- 
donbtedly  bad  reference  to  ;  he  presump- 
tion raised  by  the  negative  evidence. 
Finding  no  error  in  the  record,  the  judg- 
nient  of  tbe  lower  courc  wlU  bare  to  be 
affirmed. 

Fbbeman,   lax,  and  McFis,   3J.,  concur. 
O'Bbiek,  C.  J.,  did  not  sit  in  this  case. 


(s  N.  u.  80) 

Sloar  etaky.  Tesbitobt  e*  rti.  Rxas. 

(Supreme  Court  of  New  Mexico,    Aug.  4,  1891.) 

BLXCTIONS — t/UntOAUVB  TO  Canvasskrs — Ckk- 
TtFICATB  TO  POI.I.-BOOKS  —  PBSSUKPTIONS  OK 
APPEAI,. 

The  board  of  canvaasera  refused  to  oount 
the  vote  of  a  certain  precinct  because  there  waa 
no  certlflcate  to  the  poll-book.  It  havlns  been 
purloined.  Thereupon  a  candidate  presented  to 
Ibem  a  certificate  In  the  exact  form 'of  an  orig« 
inal,  but  they  refused  to  recognize  it  In  a  pro- 
ceedlng  in  mandamus  to  compel  them  to  ac- 
cept it,  and  count  the  vote,  this  oertificate  was 
admitted  in  evidence  over  the  objection  that  It 
was  not  the  original,  and  was  not  authenticated 
as  required  by  Comp.  Laws  N.  II.  |  1196.  This 
section  requires  the  judges  to  "certify  the  poll- 
l>ook9, "  to  have  a  copy  of  the  certifloate  entered 
in  the  poll-books,  which  shall  then  be  signed  by 
tbemselves  and  the  clerks,  and  transmitted  to 
tbe  justice  of  tbe  poace  of  the  precinct,  and  also 
to  give  authenticated  copies  of  the  uertiflcate  to 
interested  parties  applying  for  them.  Held, 
tbat  on  appeal,  where  the  transoript  did  not  em- 
body all  the  evidence,  it  would  be  presumed  that 
the  court  found  the  certilicate  to  oe  either  a  du- 
plicate original,  or  the  copy  required  to  betrans- 
mK:«d  to  the  justice,  and  hence  that  it  was  prop- 
erly admitted. 

Error  to  district  court,  Santa  jFe  coun- 
ty; B.  P.  Seeds,  Judge. 

Petition  by  Benjamin  M.  Read  tor  a 
writ  of  mandji  01  us  against  John  H.Sloan, 
George  L.  Wyllys,  and  Theodore  Martlnes, 
constituting  the  board  of  county  commis- 
sioners of  Santa  Fe  county.  Judgment 
for  the  relator.  Defendauts  bring  error. 
Affirmed. 

Fraacia  Downs  and  N.  B.  Laugblin,  lot 
plaintiffs  in  error.  B.  L.  Sarthtt  and  J, 
H.  Kaaebel,  tor  defendant  in  error. 

O'Bribn.  C.  J.  On  tbe  petition  ot  de- 
fendant In  error,  the  judge  of  the  district 
court  of  Santa  Fe  county  Issued,  on  the 
12th  ot  November,  1890,  an  alternative 
writ  of  mandamus,  directed  to  the  plain- 
tiffs in  error,  as  tbe  canvassing  board  of 
said  county,  requiring  tbem,  among  other 
things,  to  count  and  canvass  an  etectioo 
certificate  from  precinct  No.  8,  or  to  ap- 
pear before  tbe  court  and  produce  sucb 


Digitized  by 


Ljoogle 


N.  M.) 


SLOAN  B.  TERRITORY. 


417 


returns,  and  all  papers  In  their  custody 
purporting  to  be  such  returns.  It  further 
rfcites  that  the  orlRlnal  returns,  ineludlnR 
the  poll-books,  ballot-box,  and  certificate 
from  precinct  No.  8,  had  been  purloined  or 
taken  away,  and  were  not  before  the 
board  when  In  session  to  canvass  there- 
turns  from  the  county.  It  then  proceeds 
to  direct  the  board  to  canvass,  as  a  return 
from  said  precinct,  a  certificate  signed  by 
the  Judges  and  clerks  of  election  at  said 
precinct,  in  compliance  with  the  provis- 
ions of  section  119(5,  Conip.  Laws  1S84. 
Thereafter  plaintiffs  in  error  appeared  and 
filed  an  answer  to  the  writ.  The  portions 
thereof  pertinent  to  the  returns  from  the 
precinct  in  question  are  briefly  as  follows : 
That  they  did  not  know  whether  an  elec- 
tion had  been  lield  In  said  precinct  at  the 
general  election  In  November  or  not;  that 
they  had  met  at  the  county-seat,  as  re- 
quired by  law,  on  November  10, 1890,  to 
canvass  all  election  returns  regularly  be- 
fore them ;  that  they  had  Instructed  their 
clerk  to  have  such  returns  lor  their  official 
action  at  such  time  and  place;  that  the 
latter  had  reported  to  them  that  he  had 
not  In  his  possession  and  was  unable  to 
find  any  ballot-box,  poll-books,  or  returns 
from  precinct  No.  8;  that  no  such  returns 
from  the  precinct  for  the  election  held  on 
November  4, 1890,  had  been  made  to  them 
or  to  their  clerk;  and  tliey  deny  that  the 
same  had  been  taken  or  purloined  from 
them  while  sittinii:  as  a  board  of  i-ounty 
canvassers.  They  then  allege  that  on  the 
11th  d&y  of  November,  1890,  the  relator, 
Benjamin  M.  Kead,  filed  with  their  clerk  a 
paper  purporting  to  be  a  certificate  of  the 
result  of  t'le  election  held  in  precinct  No. 
8;  that  such  certificate  was  not,  nor  was 
It  alleged  to  be, the  original  certificate  au- 
thorized by  the  provisions  of  section  1131 
of  the  Compiled  Laws,  nor  was  it  a  copy 
authenticated  In  accordance  with  the  re- 
quirements of  section  1196  of  such  laws; 
that,  as  the  same  had  not  been  received 
by  or  presented  to  them  In  the  manner 
prescribed  by  law,  they  treated  It  as  a 
nnlilty,  and  declined  to  accept  or  canvass 
the  same.  On  the  issues  made  by  the  an- 
swer to  the  alternative  writ,  a  trial  was 
had  before  the  court,  without  a  Jury,  on 
the  16th  day  of  November,  1«90.  During 
the  progress  of  the  trial,  defendant  in  er- 
ror, relator  fn  the  court  below,  offered  as 
evidence.  In  support  of  the  writ,  among 
other  things,  the  certificate  of  election 
from  precinct  No.  8  hereinbefore  referred 
to;  to  which  offer  respondents  objected, 
because  soch  certificate  was  not  the  orig- 
inal, and  because  It  was  not  authenticat- 
ed as  required  by  sections  119C  and  1197  of 
the  Complied  Laws.  The  objection  was 
not  sustained,  the  Instrument  was  admit- 
ted, and  the  court,  upon  hearing  the 
proofs,  adjudged  that  the  writ  be  made 
peremptory.  The  caase  Is  here  by  writ  of 
error,  upon  a  bill  of  exceptions,  for  the 
purpose  of  having  reviewed  the  ruling  of 
the  court  admitting  the  certificate  In  evi- 
dence. 

The  bill  of  exceptions  does  not  purport 
to  contain  all  the  evidence  received  on 
the  trial.  On  the  contrary,  It  expressly 
appears  that  it  contains  only  "aH  the  evi- 
dence offered  by  the  plaintiff  which  was 
v.27p.no.9— 27 


objected  to  by  the  defendants,"  and  the 
certificate  attached  to  the  bill  shows  that 
it  is  only  "a  true,  full,  and  perfect  tran- 
script of  such  part  of  the  record  •  •  » 
as  said  respondent  deems  necessary  for  a 
review  of  the  judgment."  We  will  con- 
sider the  question  presented  under  two 
aspects:  (1)  Did  the  district  court  err  In 
admitting  as  evidence  the  certificate  of 
election?  (2)  Is  It  competent  for  this 
court,  in  view  of  the  character  of  the  rec- 
ord, to  modify  or  reverse  the  alleged  erro- 
neous judgment? 

It  Is  admitted  that  the  original  certifi- 
cate, or  the  one  of  such  originals  as  should 
accompany  the  poll-books,  was  not  before 
the  canvassers,  tor  the  reason  that  It  had 
been  purloined.  Hence  the  writ  directed 
the  board  to  proceed  with  thecanvaHsof 
the  votes  from  that  precinct  upon  a  certifi- 
cate made  In  pursuance  of  the  provisions 
of  section  1196,  Corap.  Laws  1884.  That 
section  reads :  "Thesald  judges  shall  close 
the  election  at  six  o'clock  In  the  atternoon, 
and  immediately  thereafter  shall  open  the 
ballot-boxes,  and  publicly  count  the  votes 
for  each  candidate,  certifying  the  poll- 
books  as  provided  by  law:  provided, that 
said  Judges  of  election  shall  order  that  a 
copy  of  the  certificate  be  entered  In  the 
poll-books,  then  to  be  signed  by  them  and 
clerks,  and  transmitted  to  the  justice  of 
the  peace  of  their  precinct:  provided,  fur- 
ther, that  the  said  judges  of  election  be 
required  and  obligated  to  give  certified 
copies  to  the  parties  Interested  that  may 
solicit  the  same,  provided,  that  these  no- 
tices shall  not  exceed  four  In  number." 
The  only  grounds  upon  which  thecanvass- 
Ing  board  objected  to  the  reception  of  the 
certificate  offered  were  (1)  that  it  was  not 
the  original;  (2)  that  it  was  not  authenti- 
cated as  required  by  law.  The  certificate 
purported  upon  its  face  to  be  theoriglnal, 
a  duplicate  thereof,  or  such  copy  as  Is  In- 
tended by  the  first  proviso  of  the  forego- 
ing sectifm  of  the  statute.  We  must  take 
notice,  from  an  inspection  of  the  tran- 
script, that  the  certificate  of  Clerk  Garcia 
that  the  instrument  offered  was  a  copy  of 
an  original  In  his  official  custody  was  not 
appended  thereto  when  It  was  offered. 
The  certificate  was  not  made  until  Decem- 
ber 5,  and  the  trial  was  had  November  16, 
1890.  The  certificate  of  election  then  did 
not,  when  offered,  appear  to  be  a  copy  re- 
quiring authentication.  The  mere  charge 
of  such  n  defect  In  the  language  used  by 
the  objectors  neither  made  it  so,  nor  was 
It  anyevldencethat  it  was  such.  The  gen- 
uineness of  the  signatures  thereto  was 
not  challenged,  and  the  court  may  have 
found  upon  an  examination  thereof,  or  by 
direct  proof,  that  It  was  one  of  the  Instru- 
ments authorized  and  madecompetentevl- 
dence  hy  sections  1196  and  1197  of  the  Com- 
plied Laws  of  the  territory.  "  Hard  cases 
make  hard  law, "and  this  Is  peculiarly 
true  in  view  of  the  manj'  doubts,  difficul- 
ties, errors,  or  frauds  Incident  to  popular 
elections.  It  appears  upon  the  face  of  the 
record  that  the  relator  claimed  that  150 
votes  had  been  cast  at  the  election  in  pre- 
cinct No.  8,  of  which  number  he  had  re- 
celved  104,  as  a  candidate  for  representa- 
tive In  the  general  aHsembly.  Are  the 
men  who  cast  these  votes  to  be  dlsfran- 
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Rtalaed  on  account  of  the  mistakes  of  pub- 
lic officers  or  the  fraud  of  unknown  imr- 
ties,  who  neglect«d  to  furnish,  concealed. 
or  destroyed  the  primary  evidence  of  the 
■will  of  the  electors  as  expressed  by  their 
ballots?  If  neglisence,  dishonesty,  or 
fraad  may  thus  nullify  therightof  suffrage, 
guarantied  to  the  citizen,  in  one  precinct 
of  the  county,  may  not  similar  agencies  ()e 
employed  with  impunity  to  deprive  every 
elector  of  the  territory  of  the  inestimable 
right  of  a  "free  ballot  and  an  honest 
count?"  It  was  evidently  to  meet  such 
cases,  and  to  prevent,  as  fara«  practicable, 
the  possibility  of  such  wrongs,  that  the 
legislature  wisely  enacted  the  various  laws 
providing  suitable  remedies  in  case  of  offi- 
cial negligence,  and  the  substitution  and 
use  of  copies  in  case  of  the  loss  or  destruc- 
tion of  the  originals.  Hence,  it  not  appear- 
ing that  any  proper  objection  was  raised  to 
the  instrument  when  offered,  we  cannot 
say,  from  an  inspection  of  the  bill  of  ex- 
ceptions, that  any  error  was  committed 
in  receiving  It  in  evidence. 

Had  we  not  reached  the  foregoing  con- 
clusion, the  judgment  would  have  to  be 
affirmed  for  other  reasons.  It  is  not  pre- 
tended, as  has  been  already  shown,  that 
the  record  contains  all  the  evidence.  In 
the  investigation  of  a  case  of  this  char- 
acter, it  is  necessary  that  the  bill  of  excep- 
tions, to  entitle  plaintiff  in  error  to  a  re- 
versal, should  show,  at  least,  all  the  evi- 
dence upon  which  the  alleged  erroneous 
judgment  is  founded.  In  the  absence  of 
such  showing,  every  presumption  will  be 
Indulged  in  favor  of  the  validity  of  the 
judgment.  Wallace  v.  Boston,  10  Mo.  660; 
Hamilton  v.  Moore,  4  Watts  &  S.  570; 
Peunock  v.  Dialogue,  2  Fet.  15.  In  a 
case  of  this  kind,  whei-ein  the  facts  and 
proofs  are  submitted  to  the  court  without 
a  jury,  all  the  evldouce  ought  to  be  em- 
bodied in  the  record,  and,  in  the  absence 
of  such  showing  in  the  bill  of  exceptions, 
the  trial  court  is  entitled  to  the  presump- 
tion that  other  evidence  was  received  of  a 
kind  Mufflciout  to  w^arrant  the  court  in  ad- 
mitting the  documentary  evidence  to 
which  objection  was  made  on  the  trial. 
This  position  is  rendered  the  mora  reason- 
able because  it  does  not  appear  from  the 
i-ecord  that  the  certificate  whose  reception 
is  assigned  as  error  was  the  only  evidence 
received  in  support  of  the  judgment.  Pul- 
leii  T.  Lane,  4  Cold.  249:  Insurance  Co.  v. 
Holcombe.  35  Ala.  .S27 ;  Ingram  v.  State,  7 
Mo.  203;  Wolfe  v.  Hauver,  1  Gill,  84;  Rail- 
way Co.  V.  Muruock,  82  Ind.  381. 

Admitting  that  the  certificate  objected 
to  was  incompetent  and  improperly  ad- 
mitted, such  error  might  or  might  not  be 
material  in  the  light  of  other  evidence 
properly  received  ;  that  is,  the  materiality 
of  the  error  must  affirmatively  appear  up- 
on the  face  of  the  whole  record,  before  an 
inference  maybe  drawn  that  there  was  no 
competent  evidence  received  in  support  of 
the  judgment.  In  determining  the  merits 
of  a  case  of  this  kind,  when  two  or  more 
inferences  are  probable  or  reasonably  pos- 
sible, it  is  always  allowable  to  adopt  the 
one  most  favorable  to  the  validity  of  the 
judgment  assailed,  and  every  reasonable 
intendment  ought  to  be  indulged  in  its 
favor,  and  against  the  party  taking  the  | 


exceptions.  Robin  v.  State,  40  Ala.  72; 
Bingham  v.  Caiibot,  3  Dall.  38;  Higgins  v. 
Downs,  75  Me.  346;  McReynolds  v.  Jones, 
30  Ala.  lUl;  Thompson  v.  Drake,  32  Ala. 
99;  Rogers  v.  Hall,  3  Scam.  5.  It  may  not 
always  be  necessary  to  state  all  the  evi- 
dence In  a  bill  of  exceptions,  yet  in  a  case 
like  the  one  under  consideration,  wherein 
the  appellate  court  is  called  upon  to  re- 
view a  ruling  admitting  evidence  against 
objection,  it  Is  essential  to  set  out  the  evl- 
dence  Involved  sufficiently  to  enable  the 
court  of  review  to  determine  affirmatively 
that  the  evidence  received  was  incom- 
petent, and  that  such  error  was  incura- 
ble. Hackett  v.  King,  8  Allen,  144;  With- 
ington  V.  Young,  4  Mo.  5(i4;  Eukman  v. 
Sheaffer,  48  Pa.  St.  176;  King  v.  Kenny, 
4  Ohio,  79.  In  other  words,  it  is  a  settled 
doctrine  tliat,  if  a  bill  of  exceptions  does 
not  purport  to  contain  all  the  evidence, 
the  appellate  court  ought  to  indulge 
every  reasonable  presumption  that  other 
evidence  was  adduced  proper  to  sustain 
the  judgment.  Mitchell  v.  Byrd,  7  Ark. 
408;  Trustees  v.  Lefler,  23  III.  90;  Frazerv. 
Yeatman,  10  Mo.  501;  Redden  v.  Coving- 
ton, 29  lud.  118.  It  follows  that  the  judg- 
ment below  must  be  affirmed. 

Lke,  Fkeeman,  and  McFie.  JJ.,  concur. 
Skicdr,  J.,  having  heard  the  case  below, 
took  no  part  in  this  hearing. 


People  v.  Clenden.si.n.  (No.  20,727.) 
(Supreme  Court  of  Calif omia.  Sept.  8,  X89L) 
Cbihin'ai.  Law  —  In'structioss  alreadt  Givbs. 
Where  a  defense  of  insanity  was  interpased 
on  a  trial  for  assault  with  intent  to  kill,  and  the 
court  charged  that  defendant  was  not  responsi- 
ble unless  be  was  conscious  of  bis  act  at  the  time 
it  was  commuted ,  it  was  not  error  to  refuse  to 
charge  that,  although  defendant  may  have  felt 
an  impulse  to  do  the  act  while  conscious,  if  such 
consciousness  did  not  exist  up  to  and  at  the  time 
the  act  was  committed,  the  jury  should  acquit. 

Commissioners' decision.  Inbank.  Ap- 
peal from  superior  court,  San  Diego  coun- 
ty; Gkouoe  PiTKiiBAUGU,  Judge. 

Indictment  of  W.S.  Clendennin  for  an  as- 
sault with  intent  toconimitmurder.  Ver- 
dict of  guilty.  Defendant  appeals.  Af- 
firmed. 

Alexander  Campbell  and  Huosaker  & 
IMtt,  for  appellant.  W.  U. H.  Hart,  Atty. 
Gen.,  for  the  People. 

Temple,  C.  The  defendant  was  convict- 
ed of  an  assault  with  the  intent  to  com- 
mit murder,  and  appeals  from  the  Judg- 
ment, without  a  statement  or  bill  of  ex- 
ceptions. He  objects  to  the  refusal  of  the 
court  to  give  certain  instructions.  As  the 
evidence  is  not  brought  up.  It  would  be 
enough  to  say  that  we  cannot  see  that 
the  Instructions  refused  were  applicable 
to  any  matter  before  the  jury;  bvt  it  i« 
not  necessary  to  rest  the  decision  upon 
that  ground,  for  it  is  evident  that  there 
was  no  error.  The  instructions  asked 
read  as  follows:  **  While  the  law  does  not 
recognize  as  a  defense  an  irresistible  im- 
pulse to  do  an  act  of  a  criminal  nature 
when  the  party  doing  the  act  is  conscious 
of  the  nature  and  character  of  the  act, 
and  that  it  is  wrongful  and  unlawful,  yet 
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thouKh  the  person  accnaed  may  have  felt 
an  impulse  to  do  the  act  while  such  con- 
BC'ouauess  existed,  it  Is  for  the  jury  to  de- 
termine whether  such  consciousness  exist- 
ed up  to  and  at  the  time  of  the  commiKsion 
of  the  act,  and  If  it  did  not  so  continue,  it 
is  their  duty  to  acquit.  You  are  further 
Instructed  that  Insanity,  as  hereinbefore 
defined.  Is  a  complete  defense  tu  all  crimi- 
nal acts  committed  while  under  Its  in- 
fluence, whether  such  Insanity  be  perma- 
nent or  temporary."  Assuming  for  the 
purpose  of  this  decision,  although  we 
really  have  no  warrant  in  so  doing,  that 
there  was  evidence  tending  to  show  the 
existence  of  an  irresistible  impulse  before 
the  commission  of  the  criminal  act,  it  is 
evident  that  auch  circumstance  was  en- 
tirely Immaterial  unless  the  Jury  found 
that  the  defendant  was  consclons  at  the 
time  of  the  commlsBion  of  the  act;  aud 
having  been  told,  as  common  sense  would 
have  taught  them  without  instruction, 
that  defendant  was  not  reHponsihle  unless 
he  was  at  the  time  conscious,  there  was 
no  lutelllglble  purpose  to  be  served  by 
such  an  instruction.  It  nras  confusing 
rather  than  Instructive.  Itmlght  impress 
them  with  the  idea  that  previous  mental 
states  could  afiect  the  question  of  respon- 
sibility, the  very  reverse  of  what  defend- 
ant desired.  They  had  been  told  that  it 
must  appeartbat  atthetlme  of  the  alleged 
assault  the  defendant  was  capable  of  know- 
ing anddidlinowthe  natureand character 
of  the  act  and  its  wrongfulness,  and  the 
very  last  instruction  given  was:  "You  are 
to  determine  what  the  condition  of  the 
defendant's  mind  was  at  the  precise  time 
of  the  alleged  assault.  Its  condtiion  be- 
fore or  aiterwards  is  only  to  be  considered 
for  the  purpose  of  throwing  light  upon  its 
state  at  the  time  of  the  commission  of  the 
act."  If.  under  these  instructions,  the 
jury  could  misunderstand  the  point  made 
in  the  proposed  instruction,  they  were  in- 
capable of  enlightenment.  It  would  have 
appeared  to  them,  as  it  was  in  fact,  utter- 
ly immaterial  whether  there  was  or  was 
not  an  irresistible  impulse  before  that 
time,  if  the.v  found  that  he  then  was  not 
consclons  of  his  act.  The  same  reasoning 
answers  the  proposition  as  to  the  instruc- 
tion concerning  temporary  insanity.  We 
advise  that  the  Judgment  be  af&rmed. 

We  concur:  Vanchef,  C;  Fitzger- 
ald, C. 

Per  Ci'HiAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  Is 
afSrmed. 


(No. 


to  Cal.   C2S 

WixoM  et  a/.  V.  UooncELL  et  aJ. 
14,849.) 

{Supreme  Court  of  California.    Sept.  2, 1891.) 

BxTOKino  Fbobate  of  'Will  —  CBosa-ExAMiNA- 
Tios  OF  "Witness. 
Where  the  probate  of  a  will  is  sought  to 
be  revoked  on  the  ground  of  mental  incapacity 
of  the  testatrix,  and  a  witness  testifies  that  lie 
was  the  attending  physician  of  the  testatrix 
durine  the  winter  before  tbe  will  was  executed; 
that  during  the  time  he  attended  her  she  was  in 
litigation  with  her  sons  over  property  she  had 
conveyed  to  tbem;  that  witness  acted  as  her 
agent  during  the  Utigation;  and  that  he  saw  no 


evidence  of  fatllngmlnd  or  memory, —the  witness 
may  be  aslied,  on  cross-examination,  whether  he 
had  not  asked  one  Mrs.  tS.  to  testify,  in  the  con- 
troversy between  mother  and  son,  that  the  tes- 
tatrix was  not  of  sound  mind ;  if  be  had  not  said 
to  Mrs.  8.  at  that  time  that  the  testatrix  was  not 
in  her  right  mind ;  and  if  he  bad  not  intended  to 
testify  in  that  case  tbat  the  testatrix  was  not  in 
her  right  mind. 

Commissioners*  decision.  Department 
2.  Appeal  from  superior  court,  8an  Ber- 
nardino county;  John  L.  uampbicll. 
Judge. 

Proceeding  to  revoke  the  probate  of  a 
will  by  Charles  Wlxom  and  others  against 
Henry  Goodcell,  Jr.,  and  others.  Judg- 
ment for  plaintiffs.  Defendants  appeal. 
Reversed. 

Rolie  A  Freeman  and  Harris  &  Gregg, 
for  appellants.  Parish  Fox  and  Ooodsell 
<tt  Leonard,  for  respondents. 

Fitzgerald,  C.  Appeal  from  an  order 
of  the  superior  court  of  San  Bernardino 
county  denying  plalntlBs'  motion  for  a 
new  trial.  This  proceeding  was  Institut- 
ed under  section  1327  of  the  Code  of  Civil 
Procedure,  to  revoke  the  probate  of  the 
will  of  Betsey  E.  Cole,  deceased,  on  the 
ground  of  Incompetency  by  reason  of  men- 
tal Incapacity  at  the  time  of  its  alleced 
execution.  The  plaintiffs  are  the  children 
of  the  deceased  children  of  testatrix,  and 
as  such  claim  an  Interest  in  her  estate. 
The  defendants,  with  the  exception  of  tbe 
executors,  are  the  children  of  testatrix, 
and  legatees  and  devisees  under  the  will. 
The  only  issue  submitted  by  the  court  to 
the  jury  was  as  to  the  mental  capacity  of 
the  testatrix,  and  the  finding  of  the  jury 
thereon  was  as  follows :  "  Was  the  de- 
ceased, Mrs.  Betsey  E.  Cole,  on  the  7th 
day  of  May,  18S7,  the  time  of  the  execu- 
tion of  the  alleged  will,  of  sound  and  dis- 
posing mind?  Answer.  Yes."  Plaintiffs 
then  moved  the  court  to  set  aside  the  ver- 
dict, and  grant  a  new  trial,  on  the  follow- 
ing grounds:  "(1)  Insufficiency  of  the  evi- 
dence to  justify  the  verdict,  and  that  it  ia 
against  law.  (2)  Errors  in  law  occurring 
at  the  trial,  and  excepted  to  by  plaintiffs," 
— which  motion  was  denied  by  the  court. 
This  appeal  is  taken  by  plaintiffs  from  the 
order  denying  their  motion  for  a  new 
trial.  The  facts  necessary  for  a  proper 
understanding  of  the  points  upon  which 
tbe  order  herein  must  be  reversed  are  as 
follows:  In  1S86  the  testatrix  conveyed 
to  her  sons,  Wallace  and  Jasper  Wixom, 
all  of  her  property,  with  the  understand- 
ing, says  Willard  in  his  deposition  read 
at  the  trial,  "that  she  would  make  a  wiU 
and  we  would  execute  It."  He  further 
testified  "that,  when  she  heard  that  Jas- 
per was  not  going  to  do  as  agreed,  she 
brought  suit  to  recover  It.  It  was  finally 
arranged  during  the  winter  of  1S86-87. 
We  deeded  her  part  of  the  property  back, 
and  kept  part  for  our  share.  I  got  f  21,- 
000  for  the  part  I  had,  a  short  time  after- 
wards." The  ground  upon  which  tbe  ac- 
tion was  brought  (or  the  recovery  of  this 
property  from  her  sons  is  nor  shown  by 
the  record,  bat  it  does  appear  that  while 
tbat  rase  was  pending  she  employed,  as 
her  agent  to  look  after  her  interests  in 
connection  with  that  litigation,  one  Dr. 
A.  Thompson,  who  was  then,  and  lor  a 
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loDK  time  at  and  before  the  making  of  the 
will  had  betiii,  her  attending  pbyslclau. 
The  case  was  settled  by  compromise  in  the 
winter  of  18S&-67,  and,  on  the  7th  day  of 
May  foUowlns,  she,  being  then  76  years  of 
age,  executed  the  will  in  question,  by  the 
express  terms  of  which  her  entire  estate 
was  devised  to  those  of  her  children  who 
are  defendants  in  this  action.  She  inten- 
tionally omitted  to  provide  therein  for 
plalntlHs  for  the  reason  stated  in  the  will 
"that  each  and  all  of  them  [meaning  her 
deceased  children,  of  whom  plaintiffs  are 
the  Issue]  have  received  in  my  life-time  all 
the  provision  Intended  for  them."  On 
this  point  one  of  the  attorneys  for  the  de- 
fendants testified  as  follows:  "That  she 
[testatrix]  came  to  the  olflce  on  the  7th 
day  of  May,  1887,  to  have  her  will  drawn ; 
that  be  told  her  she  must  make  a  Jnst  will 
as  between  her  children;  that  she  told 
him  that  was  what  she  wanted  to  do; 
that  she  had  given  some  of  them  tlieir 
portions,  and  she  wanted  to  leave  what 
property  she  had  to  those  that  had  had 
nothing."  The  will  was  signed  "with  her 
mark."  The  proof  is  clear,  as  we  think, 
that  her  estate  was  not  disposed  of  by  the 
will  npon  the  fair  and  equitable  basis  in- 
dicated by  the  expressions  used  by  her  in 
this  con  vernation.  But,  as  the  order  here- 
in must  be  reversed  on  other  grounds,  we 
do  not  feel  called  npon  to  considdr  this 
subject  further  than  Is  ne<;esHary  to  eluci- 
date the  points  upon  which  we  have  based 
our  decision. 

At  the  trial,  the  Dr.  A.  Thompson  re- 
ferred to  was  sworn  as  a  witness  in  be- 
half of  defendants,  and  testifled  as  fol- 
lows: "That  he  was  a  physician  of  many 
years' experience ;  that  he  was  acquainted 
with  Mrs.  Betsey  E.  Cole,  formerly  Mrs. 
Wlxom;  that  during  the  winter  of  1886-87, 
and  the  spring  of  1887,  he  wns  her  attend- 
ing physician;  that  during  that  time  she 
was  In  litigation  with  her  sons,  Jasper 
and  Wlllard,  over  her  property,  which  she 
bad  conveyed  to  them,  and  witness  acted 
as  her  agent,  having  been  employed  by  her, 
in  that  litigation;  that  he  saw  her  a 
great  many  times  during  that  winter  and 
spring,  and  he  saw  no  evidence  of  falling 
mind  or  memory, and.  In  his  opinion,  both 
were  good ;  she  was  entirely  competent  to 
attend  to  buslnesHandmakea  wiil;ttaathe 
frequently  conversed  with  her  on  business 
matters,  and  his  opinion  was  based  upon 
such  conversations,  and  as  a  physician." 
Crnss-examination :  "Question.  When 
Mrs.  Cole  had  her  trouble  with  her  two 
sons,  you  acted  In  part  for  her,  did  yuu 
not?  Answer.  I  did.  Q.  You  were  em- 
ployed for  that  purpose?  A.  I  will  say 
so;  yes,  sir.  Q.  Did  you  not  go  to  Mrs. 
Schyffe  during  that  trouble,  and  ask  her 
to  testify  that  Mrs.  Cole  was  not  in  her 
right  mind?  Mr.  Paris:  Objected  to  as 
irrelevant,  immaterial, and  not  responsive 
to  the  direct  examination.  The  Court; 
Objection  sustained.  (Plaintiffs  except.) 
Q.  During  the  spring  of  1887.  did  you  not. 
In  the  employ  of  Mrs.  Cole,  go  to  Mrs. 
Schyffe,  and  say  to  her  that  Mrs.  Cole  was 
not  In  her  right  mind?  Mr.  Paris:  Same 
objection  as  befoi*e.  The  Court:  Sus- 
tained. Q.  Did  you  not  at  that  time,  and 
during  tlMtima  that  70a  liaT«  testified 


that  Mrs.  Cole  was  In  her  right  mind  In 
this  case,  did  you  not  intend  to  go  upon 
the  stand  in  the  case  between  herself  and 
her  two  sons,  and  testify  that  she  waa 
not  In  her  right  mind?  Mr.  Paris:  The 
same  objection  as  before.  The  Court- 
Same  ruling. "  Plaintiffs  excepted  to  each 
of  these  ruUnga,  and  they  are  assigned  as 
error. 

From  this  it  will  be  seen  that  the  pro- 
fessional  and  business  relations  which  this 
witness  sustained  towards  the  testatrix 
at  and  for  a  long  time  before  the  pretend- 
ed execution  of  the  will,  and  during  the 
existence  of  the  "trouble"  with  her  sons, 
was  of  such  a  close  and  intimate  charac- 
ter as  to  afford  him  greater  facilities  for 
forming  a  correct  opinion  as  to  her  men- 
tal rondltion  than  was  possessed  by  any 
other  witness  in  the  case.  As  a  witness, 
he  assumed  to  speak  from  personal  ac- 
quaintance, business  intercourse,  and  pro- 
fessional or  scientific  knowledge,  and  his 
opinion  as  to  her  mental  capacity  at  the 
time  of  the  alleged  execution  of  the  will 
wasfounded  thereon.  The  qu<>stlons  pro- 
pounded to  this  witness  on  his  cross- 
examination  were  clearly  competent. 
They  were  strictly  responsive  to  matters 
testifled  to  in  the  direct  examination,  and 
should  have  been  allowed  for  the  purpose 
of  testing  the  value  uf  his  testimony  upon 
the  subject  In  relation  to  which  he  testi- 
fied in  bis  examination  in  chief.  And  it  is 
fair  to  presume  that  if  be  had  t>een  permit- 
ted to  answer  these  questions,  and  had 
answered  them  in  the  affirmative,  without 
giving  a  satisfactory  explanation,  his 
credibility  as  a  witness  might  have  been 
very  seriously  Impaired.  The  Jury  was 
entitled  to  all  the  knowledge  possessed  by 
the  witness  on  this  subject;  and  if  shortly 
before  the  making  of  the  will,  that  is, dur- 
ing the  time  of  her  trouble  with  her  sons, 
he  was  then  of  the  opinion  that  she  was 
not  of  sound  and  disposing  mind,  they 
had  a  right  to  know  what  it  was  that 
caused  so  radical  a  change  in  bis  opinion 
in  so  short  a  period  of  time  as  to  her 
mental  condition.  We  are  clearly  of  the 
opinion  that  the  rulings  of  the  court  ta 
sustaining  the  objection  to  these  ques- 
tions was  a  prejudicial  error,  fur  which 
the  order  should  be  reversed,  and  a  new 
trial  granted,  and  we  so  advise. 

We  concar :   BxiiCbxb,  C.  ;  VANCLiBr,  O. 

Per  Curiam.  For  the  reasons  given  in 
theforegoing  opinion  the  order  is  reversed, 
and  a  new  trial  ordered. 


'——^     (J  Cal.  Unrep.  «71 
Phblps  t.  Bbown  et  al,    (No.  18,277.)i 
(5upre77ie  Court  0/  Calif  om\a.     Aug.  7,  1891.) 

Rescissio!!  or  CoxTRAer— Rktoitotso  Fubchass 
Deposit — Monet  Had  akd  Received. 
Plaintiff  agreed  with  one  N.  and  wif6  to 
exchange  lands,  and  advanced  $500  of  the  pur- 
chase price.  N.  gave  a  receipt  for  the  money, 
and  Indorsed  thereon:  "Trade  to  be  finished 
within  two  weeks  from  this  data,  or  this  deposit 
to  be  forfeited  without  recourse.  Title  to  prove 
good,  or  no  sale,  and  this  deposit  to  be  returned.* 
An  attachment  against  plaintiff's  husband  had 
been  levied  on  her  property,  which  she  refused 
to  procure  discharged.  N.  abandoned  the  tnida, 
ana  returned  the  money  te  dsf  eadsnta,  wlio  had 
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negotiated  the  exchange  of  lands  for  N.  Held, 
that  the  deposit  remaiued  in  the  hands  of  de- 
fendants as  money  had  and  i««eiTed  to  plaintUI's 
ose. 

Commissioners' decision.  Departmentl. 
Appeal  Irom  superior  court,  Santa  Clara 
county :  John  Ki:YNoi>r>8,  3ndge. 

S.  G.  Phelps  sued  J.  E.  Brown  and  oth- 
ers to  recover  money  had  and  received  for 
plaintiff's  use.  Judgment  tor  defendants, 
and  plaintiff  appeals.    Reversed. 

T.  H.  Laine  and  Lalue  &  Hatch,  for  ap- 
pellant. Craodnll  &  Blddle,  for  respond- 
ents. 

Belcher,  C.  It  appears  from  the  find- 
ings In  this  case  that  in  June,  1887,  one 
Norton  and  wife  owned  a  tract  of  land  in 
Santa  Clara  county,  which  was  Incum- 
bered by  a  mortgage  far  f  9,000,  and  the 
plaintiff,  a  married  woman,  owned  a 
honse  and  lot  in  the  city  of  San  Jos^. 
The  Nortons  wished  to  exchange  tlielr 
land  for  the  lot  ol  plaintiff,  and  to  negoti- 
ate the  exchange  they  employed  the  de- 
fendants, who  were  real-estate  agents  do- 
lag  business  In  San  Jos6  as  partners  under 
the  Arm  name  of  Brown  &  Ensign,  and 
orally  agreed  to  pay  them  $500  as  a  com- 
misslcm  ir  the  exchange  should  be  made. 
The  proposition  ol  the  Nortoiis  was  that 
they  would  convey  thelrland  tothe  plain- 
tiff for  $20,000,  and  in  payment  thereof  sh* 
should  assume  and  pay  the  mortgage  on 
the  land,  and  sbonld  convey  her  lot  to 
them  for  $6,500,  and  pay  to  them  the  bal- 
ance of  $4,600  In  cash  when  the  deedR 
should  be  executed.  This  proposition  was 
put  in  writing,  and  given  to  the  defend- 
ants, and  they  delivered  it  to  the  plaintiff. 
She  was  wilting  to  accept  the  proposition 
and  make  the  trade  if  she  conid  realize 
$6,750  for  her  lot,  and  not  otherwise.  The 
defendants  then  agreed  to  pay  her  $250 
oot  of  their  commissions  when  the  trade 
staonld  be  consummated.  This  arrange- 
ment was  satisfactory,  and  she  thereupon 
drew  ber  check  on  a  local  banl<  for  $500 
payable  to  «he  Nortons,  and  handed  tha 
same  to  the  defendants  as  a  deposit  or 
first  payment.  The  defendants  on  the 
same  day  gave  the  check  to  the  Nortons, 
who  executed  a  receipt  therefor,  closing 
with  the  words;  "Trade  to  be  finished 
within  two  weeks  from  date,  or  this  de- 
posit to  be  forfeited,  without  recourse. 
Title  to  prove  good,  or  no  sale,  and  this 
deposit  to  be  returned. "  A  few  days  lat- 
er the  defendants  handed  back  to  the 
plaintiff  her  check,  and  she  thereupon 
gave  to  them  In  place  of  the  check  $500  in 
money,  which  they  at  once  paid  over  to 
the  Nnrtons.  Subsequently  it  appeared 
from  the  abstract  of  title  furnished  by  the 
plalntin  that  an  attachment.  Issued  in  an 
action  agalntrt  her  husband,  had  been  lev- 
led  on  her  property;  and  on  leamtns  this 
the  Nortons  refused  to  accept  her  deed,  or 
to  carry  out  the  proposed  exchange,  un- 
less she  would  have  the  attachment  re- 
moved. She  offered  to  give  him  a  war- 
ranty deed,  but  refused  to  procure  the 
discharge  o'.  the  attachment.  The  Nor- 
tons were  ready  and  willing  to  complete 
the  trade,  and  tendered  a  deed  ol  their 
property  to  the  plaintiff,  but  she  never 
offered  to  convey  to  them  an  unincum- 


bered title  to  her  property,  and  never 
tendered  or  offered  to  pay  the  balance  of 
the  purchase  money.  Thereupon  the  Noi> 
tons  abandoned  the  trade;  and  without 
the  knowledge  o(  plaintiff,  and  without 
any  directions  as  to  the  disposition  to 
be  made  of  the  money,  returned  the  $500 
to  the  defendants,  and  the  latter  returned 
to  them  their  receipt,  with  an  Indorsement 
thereon  in  these  words:  "Money  returned 
and  their  receipt  is  canceled.  Brow.v  & 
Ensign.  July  25,  1887.  We  agree  to  re- 
lease tbo  signers  of  this  receipt  from  any 
expense,  legal  or  otherwise.  Bbown  & 
Ensign."  There  are  further  findings  as 
follows:  "That  when  the  trade  was  final- 
ly abandoned  by  the  Nortons  they  were 
no  longer  entitled  to  retain  the  $500  as 
part  of  the  purchase  money.  That  the 
defendants,  on  receiving  the  $500  from  the 
Nortons,  took  their  place  as  tothe  money, 
and  assumed  all  liabilities  as  to  the  plain- 
tiff that  the  Nortons  had  incurred.  That 
the  oral  agreement  on  the  part  of  the 
plaintiff  to  forfeit  the  $500  paid,  on  fail- 
ure to  comply  with  the  terms  of  the  oral 
agreement  to  purchase  of  the  Nortons, 
was  valid,  and  she  was  not  entitled  to  re- 
cover it  back  when  she  refused  to  com- 
I)Iete  the  purchase."  Judgment  was  en- 
tered that  the  plaintiff  take  nothing  by 
her  action,  and  that  the  defendants  recov- 
er their  costs.  From  that  judgment  the 
plaintiff  appeals. 

The  action  was  brought  to  recover  the 
$500  paid  to  the  defendants,  as  above  stat- 
ed, as  money  had  cmd  received  by  them  to 
the  plaintiff's  use.  The  respondents  con- 
tend that  the  Judgment  was  right  and 
should  be  affirmed,  because,  as  the  plain- 
tiff paid  the  money  as  a  forfeit,  and  then 
railed  to  complete  the  trade  by  offering  to 
convey  an  unlncnmbered  title  to  her  prop- 
erty, and  to  pay  the  balance  of  the  pur- 
chase money,  she  could  nut  have  recovered 
the  money  back  from  the  Nortons,  and 
hence  had  nocause  of  action  agalnstthem. 
This  contention  cannot.  In  our  opinion,  he 
sustained.  The  plaintiff  could  have  main- 
tained an  action  against  the  Nortons  to 
recover  the  money ;  and  their  only  defense, 
if  any  they  had,  would  have  been  a  coun- 
ter-claim for  damaKes.  Cleary  v.  Folger, 
84  Cal.  816,  24  Pac.  Rep.  280;  Drew  v.  Ped- 
lar, 87  Cal.  448,  25  Pac.  Rep.  749.  And  the 
liability  of  the  defendants  is  shown  by  the 
finding  that,  when  they  received  back  the 
$500,  they  took  the  place  of  the  Nortons  as 
to  the  money,  and  assumed  all  their  lla- 
blllcieii  to  the  plaintiff.  This  finding  is 
not  qaeetloned,  and  Its  correctness  seems 
to  be  admitted.  It  follows,  therefore,  we 
think,  that  the  plaintiff  was  entitled  to 
maintain  this  action  against  the  defend- 
ants, and  that  the  judgment  was  improp- 
erly entered  against  ber.  We  advise  tnat 
the  judgment  be  reversed,  and  the  cause 
remanded. 

We  concur:  Vanclief,  C;  Fitzgeb- 
ALD,  C. 

Pek  Cdhiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  re- 
versed, and  the  cause  remanded. 


R^earing  granted. 
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Oow  ▼.  Mabshall  et  al.  (No.  1S,896.)I 
i.Swpnmt  Court  of  Cai^fomia.  Aug.  87, 1891.) 
Attaobment  op  Debts  aitd  Credits. 
Code  Civil  Proc.  Cal.  iS  542-M5,  concern- 
ing attachments,  provides  that  debts  owing  to 
the  defendant,  or  any  credits  or  other  personal 
property  belonging  to  the  defendant,  under  con- 
trol of  a  third  person,  may  be  attached.  Bection 
546  provides  that  the  sheriff  must  make  a  full 
inventory  of  the  property  attached,  and  he  must 
request,  at  the  time  of  serving  the  writ,  the 
party  owing  the  debt  or  having  the  credit  to  give 
him  a  memorandum,  stating  the  amount  and  de- 
scription of  each.  Held,  ttiat  an  attachment  of 
"certain  credits  belonging  to  the  defendant  "does 
not  give  the  attaching  creditor  a  lien  on  or  right 
to  a  debt  owing  to  the  defendant  by  the  party 
served  with  the  writ 

Commlsaionera'deciBlon.  Tn  bank.  Ap- 
peal from  superior  court,  Lob  Angeles 
county  ;  W.  H.  Ci.abk,  Judge. 

Action  by  N.  W.  Gow  against  H.  B. 
Marehall  and  the  Centlnela-Ini^lewood 
Land  Company  to  recover  credits  at- 
tached. Judgment  for  defendants.  Plain- 
tia  appeals. 

Enoch  Pepper  and  Wells,  Gutbrie  A  Lee, 
lor  appellant.  Albert  Si.  Stephens,  for  re- 
spondents. 

Bblcber,  C.  This  Is  an  action  by  an 
attaching  creditor  against  a  garnishee, 
based  on  section  720  of  the  Code  of  Civil 
Procedure.  It  is  alleged  In  the  complaint 
that,  on  the  13th  day  of  March,  188S,  the 
plaintiff,  N.  W.  Gow,  commenced  an  ac- 
tion against  H.  B.  Marshall  to  recover 
the  sum  of  $1,686.78  for  work  and  labor 
performed  and  money  paid;  that  a  sum- 
mons was  duly  Issued  and  served  on  the 
defendant;  thata  writ  of  attachment  was 
also  duly  issued  and  delivered  to  the 
sheriff  of  the  county,  and  the  plaintiff  then 
gave  to  the  sheriff  information  tn  writing 
that  theCentlnela-Inglewood  Land  Com- 
pany, a  corporntlon,  "  bad  in  Its  posses- 
sion, or  under  Its  control,  certain  credits 
belonging  to  the  defendant;"  that  the 
sheriff  served  the  writ  upon  the  snld  cor- 
poration by  delivering  to  Its  president  a 
copy  thereof,  "together  with  a  notice 
that  said  credits  were  attached  under  and 
in  pursuance  of  said  writ, "  and  that  no 
reply  to  the  notice  was  madp;  that  there- 
after such  proceedings  were  had  In  the  ac- 
tion that  on  the  29th  of  March,  1888,  Judg- 
ment "was  duly  rendered  and  entered" 
therein,  in  favor  of  the  plaintiff  and 
against  the  defendant,  fur  the  sum  prayed 
for  and  costs,  making  in  all  the  sum  of 
f  1,705.53;  that  thereafter  tbecorporatlon, 
by  an  order  of  the  court,  was  required  to 
and  did,  by  Its  president,  attend  before 
the  court  to  be  examined,  and  the  presi- 
dent was  then  and  there  examined  re- 
specting the  property  in  its  possession  and 
credits  and  other  personal  property  bo- 
Iong:lng  to  the  defendant;  that  upon  such 
examination  the  president  denied  that  any- 
thing was  due  from  the  company  to  the 
defendant,  and  tberpupon  the  court  made 
an  order  permitting  the  plaintiff  to  Insti- 
tute a  suit  against  the  corporation  gar- 
nishee for  the  recovery  of  such  interest  or 
debt  due  the  defendant  Marshall,  and  in 
the  mean  time  forbade  a  transfer  or  other 
disposition  of  such  Interest  or  debt  until 
such  action  could  be  commenced  and  prose- 

'Aehearing  denied. 


euted.  It  is  then  further  a11eg;ed  that  the 
Centinela-Inglewood  Land  Company  was 
and  still  is  a  corporation,  dnly  organised 
and  doing  business  under  the  laws  of  this 
state,  and  that,  at  the  time  the  writ  oi 
attachment  was  served  upon  it,  it  was 
and  stilt  is  Indebted  to  the  defendant 
Marshall  in  the  sum  of  $1,976.70;  and 
that  by  virtue  of  the  proceedings  in  at- 
tachment the  plaintiff  had  become  subro- 
gated to  the  rights  of  Marshall  against 
the  corporation  to  the  extent  of  his  said 
judgment.  Whereupon  Judgment  was 
asked  against  the  Centinela-Inglewood 
Land  Company  for  the  sum  of  $1,705.63, 
and  costs  of  suit. 

The  defendant  corporation  demurred  to 
the  complaint,  and  Its  demurrer  was  over- 
ruled. It  then  answered,  denying  that  it 
was  indebted  to  Marshall  In  the  sum  al- 
leged In  the  complaint,  or  in  any  sum 
whatever;  and  denying  that,  by  virtue  of 
the  proceedings  in  attachment  set  oat, 
the  plaintiff  became  subrogated  to  the 
rights  of  Marshall,  or  to  any  rights  of 
any  kind  or  nature,  or  to  any  sum  of 
money  whatever.  The  case  was  tried, 
and  the  court  found  that  the  defendant 
corporation  was  Indebted  to  Marshall  In 
the  sum  of  $55.3,  and  no  more,  at  the  time 
the  writ  of  attachment  was  served  upon 
It,  and  was  still  so  indebted.  It  further 
found  as  follows:  "That  the  plaintiff  has 
not,  by  virtue  of  the  proceedings  in  at- 
tachment set  out  In  the  complaint  on  flle 
herein,  or  In  any  other  manner,  become 
subrogated  to  the  rights  of  the  defendant 
Marshall  to  the  extent  of  the  said  claim 
of  plaintiff  against  the  said  Marshall,  to- 
wlt,  in  the  sum  of  one  thousand  seven 
hundred  and  Ave  and  fifty-three  one-hun- 
dred ths  dollars,  or  to  any  sum  or  amount 
whatever,  or  has  become  subrogated  to 
the  rights  of  said  Marshall  to  any  extent, 
by  virtue  of  said  proceedings  or  other- 
wise;" and,  as  a  conclusion  of  law,  that 
the  defendant  Centinela-Inglewood  Land 
Company  was  entitled  to  Judgment  for 
Its  costs.  Judgment  was  accordingly  so 
entered,  and  from  that  Judgment  the 
plaintiff  appeals  on  the  Judgment  roll. 

It  is  well  settled  that  proceedings  by  at- 
tachment are  statutory  and  special,  and 
the  provisions  of  the  statute  must  be 
strictly  followed  or  no  rights  will  be  ac- 
quired thereunder.  Roberts  v.  Landecker, 
9  Cal.  262;  Hislerv,Carr,34  Cal.641;  Wade, 
Attachm.  §  .S33.  The  Code  of  Civil  Proced- 
ure provides:  "Debts  and  credits,  and 
other  personal  property,  not  capable  of 
manual  delivery,  must  be  attached  by 
leaving  with  the  person  owing  such  debts, 
or  having  in  his  possession  or  under  bis 
control  such  credits  and  other  personal 
property,  •  •  •  a  copy  of  the  writ, 
and  a  notice  that  the  debts  owing  by  him 
to  the  defendant,  or  the  credits  or  other 
personal  property  In  his  possession ,  or  un- 
der his  control,  belonging  to  the  defend- 
ant, are  attached  in  pursuance  of  such 
writ."  Section  542,  subd.  6.  "Upon  re- 
ceiving information  In  writing  from  the 
plaintiff  or  his  attorney  that  any  person 
has  in  his  possession  or  under  his  control 
any  credits  or  other  personal  property  be 
longing  to  the  defendant,  or  is  owing  any 
debt  to  the  defendant,  the  sherifi  must 
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serve  upon  aucta  peraon  a  copy  of  the 
writ,  and  a  notice  that  Ruch  credits  or 
other  property,  or  debts,  as  the  case  may 
be,  are  attached  In  pursuance  of  such 
writ."  SeL-tiou543.  "All  persons  having  in 
their  poHsesalon  or  under  tlieir  control 
any  credits  or  other  personal  property  be- 
longing to  the  defendant,  or  owing  any 
debts  to  the  defendant,  at  the  time  of  the 
aerrice  upon  them  of  a  ropy  of  the  writ 
and  notice,  •  •  •  shall  be,  unless  such 
property  be  delivered  up  or  transferred, 
or  such  debts  be  paid  to  the  sherifl,  liable 
to  the  plaintiff  for  the  amount  of  such 
credits,  property,  or  debts,"  etc.  Section 
544.  "Any  person  owing  debts  to  the  de- 
fendant, or  havlns  in  his  possession  or 
under  his  control  any  credits  or  other 
personal  property  belonging  to  the  defend- 
ant, may  be  required  to  attend  before  the 
court."  Soi:tion  545.  "The  sheriff  must 
make  a  full  inventory  of  the  property  at- 
tached, and  return  the  same  with  the 
writ.  To  enable  him  to  malce  such  return 
as  to  debts  and  credits  attached,  he  must 
request,  at  tlie  time  of  service,  the  party 
owing  the  debt  or  having  the  credit  to 
give  him  a  memorandum,  stating  the 
amount  and  description  of  each,"  etc. 
Section  546.  It  Is  evident  that  by  these 
provisions  debts  and  credits  are  treated  as 
separate  and  distinct  things.  A  debt  is 
money  owing  by  the  garnishee  to  the  de- 
fendant which  may  be  paid  ov«r  to  the 
sheriff,  while  credits  are  something  be- 
longing to  the  defendant,  but  in  the  pos- 
session and  under  the  control  of  the  gar- 
nishee, like  promissory  notes  or  other  evi- 
dences of  indebtedness  of  third  parties, 
which  may  be  delivered  up  or  transferred 
to  the  sheriff.  Robinson  v.  Tevis,  38  Cal. 
614.  It  appears  from  tho  complaint  that 
the  only  attachment  in  this  case  was  of 
"certain  credits  belonging  to  the  defend- 
ant," which  the  Centinela-Inglewood 
Land  Company  had  in  Its  possession  or 
under  Itscontrol.  This  was  not  an  attach- 
ment of  the  debt  due  from  the  company  to 
the  defendant,  and  the  plaintiff,  there- 
tore,  acquired  no  lien  upon  or  right  to 
such  debt  by  the  service  of  bis  writ.  This 
being  so,  it  Is  clear  that  the  action  cannot 
be  maintained.  OtherpointsarediHCUrtsed 
by  counsel,  but  they  need  not  be  consid- 
ered. In  our  opinion,  the  proper  judg- 
ment was  entered  in  the  court  below,  and 
we  advise  that  it  be  affirmed. 

We  concur:  Vanclief,  C;  ititzoer- 
ALD,  C. 

Pbr  CvsiAM.  For  the  reasons  given  in 
the  foregoing  opinion  tiie  judgment  Is  af- 
firmed. 


SI  Cal.  S 

Hewitt  t.  Dkan  et  itl.   (No.  14,011.) 

(Supreme  Court  of  California.    Sept  2, 1891.) 

HoRTGAOGs — ^Noh-Patmbnt  oj  Isterest — ^Whole 
Debt  Dcb— Waiter  op  Election — Payment  of 
MoKroAOB  Tax— Notice  of  Fobeci-osuee. 
1.  A  provision  of  a  mortgage  note  that,  upon 
default  la  the  payment  of  interest,  the  whole 
sum  of  principal  and  interest  shall  immediately 
become  due  and  payable,  at  the  holder's  election, 
is  an  absolute  agreement  of  the  makers,  depend- 
ing solely  upon  such  election,  and  does  not  re- 


quire the  giving  of  notloe  before  soft  to  fore* 
close.  Dean  v.  Applegarth,  65  Cal.  801,  4  Faa 
Kep.  375,  distinguished. 

2.  In  foreclosing  a  mortgage  giren  to  secure 
such  a  note,  It  appeared  that,  a  short  time  be- 
fore the  Interest  fell  due,  the  mortgagors  request- 
ed a  few  days'  extension;  that  about  20  days 
after  the  interest  fell  due  they  asked  the  mort- 
gagee if  he  would  aouept  all  of  the  principal  and 
interest,  to  which  be  replied  that  he  wanted  the 
money;  and  that  the  mortgagors  were  several 
times  urged  to  carry  out  their  proposition. 
Seld  not  a  waiver  of  the  default,  or  of  the  mort- 
gagee's right  to  make  election  within  a  reason- 
able time  whether  he  would  consider  the  princi- 
pal and  Interest  immediately  due. 

3.  An  Instrument  executed  with  a  note  and 
mortgage,  and  as  part  of  the  transaction,  agree- 
ing to  credit  the  mortgagors  with  a  certain  per 
cent,  of  the  interest,  if  they  should  produce  each 
year  "the  proper  otBclal  receipts  showing  the 
payment  of  all  taxes  against  the  property, "  is 
nut  a  "contract"  on  their  part,  by  which  they  are 
"obligated"  to  pay  any  tax  upon  the  mortgage, 
but  a  contract  solely  of  the  mortgagee;  and,  a« 
such,  is  not  in  contravention  of  Const.  Cal.  art. 
18,  i  5,  providing  that  every  contract  by  which 
a  debtor  is  so  obligated  "shall  as  to  any  interest 
speoiUed  therein,  and  as  to  such  tax  or  assess- 
ment, be  null  and  void. " 

4.  Whether  the  words  "all  taxes"  in  such  an 
instrument  include  the  mortgage  tax  is  to  be  de- 
termined by  the  court,  and  not  by  the  testimony 
of  witussses  as  to  the  intention  of  the  parties. 

5.  A  mortgage  note  providing  "for  an  addi- 
tional sum  of  5  per  cent,  on  principal  as  attor- 
neys' fees, "  if  suit  ba  brought  to  enforce  pay- 
ment, limits  in  amount  "the  reasonable  counsel 
fee"  provided  for  in  the  mortgage. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county;  J.  W,  Tow.ver, 
J  udge. 

Action  by  B.  E.  Hewitt  against  Cornelia 
R.  Dean  and  G.  L.  Dean  for  the  foreclosnre 
of  a  mortgage  upon  real  property.  There 
was  judgiueut  for  plaintiff,  and  defendants 
appeal.  Modified  and  affirmed.  For  mo- 
tion  before  one  department  to  set  aside 
sale,  see  26  Pac.  Rep.  1101. 

Victor  Mnntgowery,  for  appellants. 
Ray  Jiillingsley,  for  respondent. 

Hakriso.n,  J.  This  is  an  action  for  the 
foreclosure  of  a  mortgage  upon  real  prop- 
erty, executed  by  the  defendants  to  the 
plaiutiff.  The  note  to  setinre  which  tlie 
mortgage  was  given  is  as  follows:  "¥2,> 
500.  Santa  Ana.  Cala.,  Oct.  29,  1887. 
Three  years  after  date,  tor  value  received, 
we  promise  to  pay  R.  E.  Hewitt  or  ord«r, 
at  the  Commercial  Bank  of  Santa  Ana, the 
sum  of  twenty-five  hundred  dollars,  with 
interest  at  the  rate  of  12%  per  cent,  per  an- 
num from  date  until  paid.  Interest  paya- 
ble annually,  and,  if  not  so  paid,  to  lie 
compounded  annually,  and  bear  the 
same  rate  of  interest  as  the  principal; 
aud,  should  the  Interest  not  be  paid  when 
due,  then  the  whole  sum  of  principal  and 
interest  shall  become  immediately  due  abd 
payable,  at  the  option  of  the  holder  of 
this  note.  Should  suit  be  commenced  to 
enforce  the  payment  of  this  note,  we  a&re« 
to  pay  an  additional  sum  of  five  per  cent, 
on  principal  as  attorney's  fees  in  such  suit. 
Principal  and  interest  payable  in  gold 
coin  of  the  TTnited  States.  Mks.  Corkkua 
K.  Dean.  G.  L  Dean."  The  mortgage 
contained  the  following  clause:  "And  the 
mortgagors  promise  to  pay  said  note  ac- 
cording to  the  terms  aod  conditions  there- 
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of,  and,  In  case  of  defanlt  In  payment  of 
the  same  or  of  any  installment  of  the  In- 
terest thereon  ^vhen  dne,  the  mortgaf^ee 
may  foreclope  tbl8  niortKage,  and  may  in- 
clude in  HQch  foreclosure  a  reasonable 
counsel  fee,  to  be  fixed  by  the  court. "  The 
complaint  herein  was  iiled  January  18, 
1889.  It  alleges  "that  no  port  of  the  prin- 
cipal snm.nnr  of  the  interest  mentioned  in 
said  note,  has  been  paid,"  and  contains 
also  the  following  averment:  "That  be- 
cause of  Buid  interestnot  having  been  paid 
when  dne,  and  upon  the  provision  with 
reference  thereto  contained  in  said  note, 
the  plaintiff  elects  to  consider  and  declare 
the  whole  sum  of  principal  and  interest  of 
said  note  now  due  and  payable."  The 
plaintiff  gave  no  notice  to  the  defendants 
prior  to  the  commencement  of  the  action 
of  this  election,  nor  did  he  make  any  de- 
mand npou  them  for  payment.  Judg- 
ment was  rendered  in  favor  of  the  plain- 
tiff, and  from  this  judgment,  and  from  an 
order  denying  a  new  trial,  the  defendants 
have  appealed. 

1.  It  was  not  necessary  that  the  plaintiff 
should  give  to  ttie  defendants  any  notice 
of  his  election  to  consider  the  whole  prin- 
cipal sum  due  upon  their  failure  to  pay 
the  Interest  when  it  matured,  or  to  malte 
any  demand  upon  them  for  payment 
prior  to  commencing  the  action.  Whltcher 
V.  Webb,  44  Cal.  127;  Leonard  v.  Tyler,  60 
Cal.  209;  Buchanan  ▼.  Insurance  Co.,  06 
Ind.  510;  Trust  Co.  v.  Munsou,  60  111.  371; 
Cundiff  V.  Brokaw,  7  111.  App.  147;  John- 
son V.  Van  Velsor.  43  Mich.  208.  6  N.  W. 
Bep.  265.  The  proviHiou  of  the  note  that 
upon  such  default  the  whole  sum  of  prin- 
cipal and  Interest  should  become  immedi- 
ately due  and  payable,  at  the  option  of 
the  holder  thereof,  was  an  absolute  agree- 
ment on  the  part  of  the  defendants  depend- 
ing solely  upon  the  option  of  the  plaintiff, 
and  did  not  require  any  notice  from  him 
that  he  elected  or  intended  to  exercise 
such  option  in  order  to  make  this  agree- 
ment binding  upon  the  defendants.  The 
fact  of  their  default  was  peculiarly  within 
their  own  knowledge,  and  they  also  knew 
that  by  the  provisions  of  the  note  the.T 
had  agreed  that  upon  such  default  the 
plaintiff  might,  within  a  reasonable  time 
thereafter,  consider  the  principal  sum 
named  In  the  note  as  due,  and  institute 
proceedings  for  theforeclosnreof  the  mort- 
gage. It  was  competent  for  them  to  in- 
clude In  their  note  or  mortgage  a  provis- 
ion requiring  notice  of  such  election  as  a 
condition  precedent  to  instituting thesuit, 
but  instead  thereof  they  have  agreed  that 
upon  the  mere  fact  of  the  default  the  plain- 
tiff may,  at  his  option,  treat  the  whole 
amount  as  dne,  and  foreclose  the  mort- 
gage. To  add  to  this  agreement  the  re- 
quirement that  the  plaintiff  should  give 
notice  of  his  election  would  be  for  the 
court  to  add  to  the  agreement  of  the  par- 
tics  a  condition  which  tliey  have  not 
themselves  chosen  to  make.  In  Buchanan 
V.  Insurance  Co.,  supra,  the  court  said: 
"Such  a  notice  might  have  l>een  contract- 
ed for  and  made  a  condition  precedent, 
but  it  was  not.  Appellant  was  bonnd  to 
know  that  by  his  default  tlie  obligee  had 
the  right  to  regard  and  treat  the  whole 
sum  as  due  and  collectible,  and  that  noth- 


ing was  required  of  him  except  the  exer- 
cise of  his  own  will.  Cpon  making  de- 
fault, it  was  the  duty  of  appellant  to  seek 
the  creditor.  It  clearly  was  not  the  duty 
of  the  creditor  to  seek  him, and  notify  him 
of  the  results  of  his  own  laches."  The 
case  of  Dean  v.  Applegarth,  05  Cal.  301, ^ 
differed  from  the  present  in  the  fact  that 
in  that  case  it  was  provided  that,  in  case 
of  default,  the  rate  of  interest  upon  tho 
note  should  be  increased  at  the  option  of 
the  bolder,  and  the  conrt  held  that  this 
option  must  have  been  exercised  and  mnii- 
ifested  in  some  way  by  the  plaintiff  before 
it  Could  haveeffect;  thatthe  burden  of  the 
increased  Interest  could  not  be  imposed 
upon  the  defendant  by  any  undisclosed  in- 
tention of  the  plaintiff,  or  by  a  mere  secret 
unmanifested  intention  In  the  mind  of  the 
mortgagee  or  holder  of  the  note.  In  that 
case,  however,  the  conrt  held  that  the  no- 
tice of  the  election  could  i>e  sufficiently 
given  to  the  maker  of  the  note  by  merely 
bringinK  an  action  to  foreclose  the  mort- 
gagee. The  plaintiff  was  not  required  to 
exercise  this  option  immediately  upon  the 
failure  of  the  defendants  to  pay  the  inter- 
est. He  could  not  know  in  advanre  that 
they  would  make  default,  and  he  would 
therefore  be  allowed  a  reasonable  time 
within  which  thereafter  to  determine 
whether  he  would  exercise  his  right  of  op- 
tion. This  provision  was  inserted  for  his 
benefit,  end  he  was  not  compelled  to  exer- 
cise the  option  immediately  upon  the  de- 
fault under  the  penalty  of  losing  all  right 
to  exeroise  It,  but  was  to  be  allowed  a 
reasonable  time  for  enabling  him  to  deter- 
mine whether  its  exercise  was  necpssary 
tor  his  protection  or  advantage.  "'Im- 
medlntely  due  at  the  option  of  the  holder.' 
means  immediately  upon  or  after  bis  elec- 
tion, and  not  ImmediatAly  upon  default, 
providing  he  immediately  elects."  Manu- 
facturing Co.  T.  Howard,  28  Fed.  Hep.  741. 
At  the  trial  certain  evidence  was  present- 
ed to  the  effect  that,  a  "few  days"  before 
the  interest  fell  due,  one  of  the  defendants, 
in  an  interview  with  the  plaintiff,  request- 
ed of  him  an  extension  of  a  few  days  with- 
in which  t«)  puy  the  interest,  and  was  told 
b.rthe  plaintiff  that  he  cotild  get  along 
for  a  few  days,  and  under  the  ctrcumstan- 
ces  he  would  not  push  him.  The  defend- 
ants, however,  did  not  pay  the  Interest 
within  the  "few  days,"  or  take  any  steps 
in  reference  thereto,  except  that  abont  the 
20th  of  November  one  of  them  asked  the 
plaintiff  if  he  wonld  accept  all  of  the  prin- 
cipal and  interest,  to  which  the  plaintiff 
replied  that  he  wanted  the  money,  and  ex- 
pected it.  The  defendants,  however,  did 
not  make  any  payments  to  the  plaintiff, 
although  several  times  urged  by  him  to 
carry  out  their  proposition,  and,  upon 
their  failure  to  do  so,  he  commenced  this 
action.  Theseactsandsaylngsof theplain- 
tiff  indicatenoact  of  waiver  on  his  part,  or 
failure  to  make  his  election  within  a  rea- 
sonable time  after  the  default.  Although 
the  plaintiff  might  have  dealt  with  the 
defendants  In  such  a  way  that  be  would 
be  estopped  from  asserting  bis  right  of  op- 
tion, or  by  some  act  of  liis  waive  such 
right,  yet  mere  forbearance  or  Inaction 
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would  not  cause  sacli  waiver.  His  lenien- 
cy towards  the  defendants  by  forbeariog 
to  make  an  election  witiila  a  reasonable 
time  could  not  impair  tiis  right,  or  be  re- 
garded by  tlieiu  as  a  waiver  tliereof.  De- 
fendants, moreover,  do  not  allege  in  tbeir 
answer  any  waiver  by  the  plaintiff  of 
their  default,  or  any  act  on  his  part  waiv- 
ing his  right  to  malce  tbeelectiori.  Neither 
do  they  in  their  answer,  nor  did  they  at 
the  trial,  assert  any  equity  in  their  behalf, 
or,  by  offering  to  pay  the  plaintiff  the  in- 
terest which  they  admit  had  matured, 
seek  to  relieve  themselves  from  the  conse- 
quences of  their  defanlt. 

2.  At  the  same  time  with  the  execation 
of  the  note  and  mortgagre,  and  as  a  part 
of  the  same  transaction,  the  plaintiff  ez- 
ecated  to  the  defendants  the  following  in- 
strument: "For  valuable  consideration 
I  iiereby  promise  and  agree  to  give  credit 
for  two  and  one-half  (2Jjj)  per  cent,  of  the 
twelve  and  a-balf  (}2}i)  per  cent,  interest 
on  the  mortgage  note  signed  '  Mrs.  Cor- 
nelia R.  Dean'  and'G.  L>.  Dean,' in  my 
favor,  dated  October  29,  1887,  provided 
said  Mrs.  Curnolia  R.  Dean  and  U.  L.  Dean 
shall  on  or  before  the  15lh  day  of  Decem- 
ber of  any  year  after  the  present,  during 
continuance  of  said  note  unpaid,  present 
to  me  proper  official  receipts  showing  the 
payment  of  all  taxes  against  the  property 
covered  by  the  mortgage  securing  pay- 
ment of  said  note  for  thatyear,  respective- 
ly.   R.  E.  Hkwitt." 

At  the  triad  the  defendants  offered  to 
show  that  the  words  "  all  taxes"  were  In- 
tended to  cover  and  include  the  mortgage 
tax.  The  court  excluded  the  evidence, 
and  its  ruling  lu  this  respect  is  assigned  as 
error.  The  court  did  not  err  In  this  rul- 
ing. There  was  no  ambiguity  in  the 
words  themselves.  If  the"  mortgage  tax" 
is  a  tax  "against  the  property"  described 
In  the  mortgage,  it  Is  clearly  included  in 
the  term  "all  taxes,"  and  if  it  is  not  a  tax 
against  the  property,  it  is  quite  as  clearly 
excluded  from  the  term.  In  eithev  case 
the  agreement  was  to  be  construed  by 
the  court,  and  not  to  be  determined  upon 
the  testimony  of  witnesses  as  to  the  inten- 
tion of  the  parties.  The  defendants  con- 
tended that  this  Instrument  is  a  contract 
in  violation  of  section  5,  art.  IS,  of  the 
constitution,  and  that  thereby  they  are 
released  from  all  obligation  to  pay  any 
Interest  upon  the  note  secured  by  the 
mortgage.  Section  6  of  article  IS  of  the 
constitution  provides  that  "  every  contract 
hereafter  made,  by  which  a  debtor  is  obli- 
gated to  pay  any  tax  or  assessment  on 
money  loaned,  or  on  any  mortgage,  deed 
of  tmst,  or  other  lien,  shall,  as  to  any  In- 
terest specified  therein,  and  as  to  such  tax 
or  assessment,  be  null  and  void. "  Section 
4  of  the  same  article  provides  that  "a 
mortgage  •  •  •  by  wnlch  a  debt  is  se- 
cured shall,  tor  the  purposes  of  asseds- 
ment  and  taxation,  be  deemed  and  treated 
as  an  interest  in  the  property  affected 
thereby.  •  «  ♦  The  value  of  the  prop- 
erty affected  by  such  mortgage,  »  •  * 
less  the  value  of  such  security,  shall  bo 
assessed  and  taxed  to  the  owner  of  the 
property,  and  the  value  of  such  security 
shall  be  assessed  and  taxed  to  the  owner 
thereof.    •    •    •    The  taxes  so  leviedsbuU 


be  a  lien  upon  the  property  and  secorlty, 
and  may  be  paid  by  either  party  to  such 
security.  •  •  •"  Assuming  that  the 
tax  upon  the  mortgage  referred  to  in  sec- 
tion 5  is  a  tax  "  against  the  property  "  by 
virtue  of  the  provision  of  section  4  that 
the  mortgage  is,  for  the  purposes  of  taxa- 
tion, "an  Interest  in  the  property  affected 
thereby,"  and  that  the  tax  levied  thereon 
Is  a  "lien  upon  the  property,"  as  well  as 
upon  the  security,  the  agreement  referred 
to  does  not  contravene  the  provisions  of 
section  6.  The  agreement  is  solely  upon 
the  part  of  the  mortgagee, and  ia  in  no  re- 
spect binding  upon  or  enforceable  against 
the  mortgagors,  and  it  cannot,  under  any 
theory,  he  said  to  be  a  'cmtract"  on  their 
part;  nor  are  they  by  its  terms  in  any  way 
"obligated  "  to  pay  any  tax  upon  the  mort- 
gage. 

It  is  well  Icnown  that,  prior  to  the 
adoption  of  the  present  constitution,  it 
was  the  universal  custom  for  the  mort.- 
gagee  to  incorporate  into  the  mortgage 
a  stipulation  biuding  the  mortgagor  to 
pay  all  taxes  that  might  be  levied  upon 
the  mortgage,  or  the  debt  secured  there- 
by. This  provision  engendered  a  vast 
amount  of  litigation,  and  the  collection 
of  this  tax  was  stoutly  resisted  at  all 
points,  chiefly  upon  the  ground  that  a  tax 
imposed  upon  the  land  and  also  upon  a 
mortgage  thereon  was  double  taxation, 
and  anconstitntional.  As  a  consequence 
of  various  dedalons  of  the  supreme  court 
in  this  litigation,  all  money  loaned  upon 
mortgage  security  escaped  taxation,  au(' 
the  owner  of  tiie  land  mortgaged  was 
compelled  to  pay  more  than  his  uhare  of 
the  expensHR  of  government.  It  was  for 
the  purpose  of  obviating  this  consequence 
that  the  constitutional  convention  adopt 
ed  the  foregoing  provision  of  section  5, 
art.  18, in  order  that  a  portion  of  tlte  taxes 
might  be  collected  from  the  mortgagee, 
and  that  the  burden  upon  the  mortgagor 
might  not  at  the  same  time  be  increased. 
The  provision  thus  incorporated  into  the 
constitution  was  intended  for  the  benefit 
of  the  borrower,  but  It  is  unnecrasary  to 
say  that  the  results  expected  thernfrom 
have  not  been  realised.  All  experience  has 
shown  that  the  rate  of  interest  is  gov- 
erned by  the  inflexible  laws  ol  trade,  and 
Is  regulated  by  the  same  law  of  supply 
and  demand  as  that  which  governs  all 
other  articles  of  commerce;  and  that  leg- 
islatures and  constitutional  conventions 
are  powerless  in  their  attempts  to  change 
this  law;  that,  whenever  the  state  im- 
poses a  tax  upon  a  commodlti'.  the  bur- 
den of  that  tax  is  borne  by  him  whose  ne- 
cessities require  him  to  purchase,  and  not 
by  him  who  holds  it  for  sale.  This  sub- 
ject in  its  relations  to  a  tax  upon  mort- 
gages is  BO  fully  presented  in  the  opinion 
of  Mr.  Justice  Ceockett,  in  the  case  of 
Society  V.  Austin.  46  Cal.  416.  that  It  is  un- 
necessary to  do  more  than  to  state  the 
proposition  that  whatever  burdens  In  the 
form  of  taxation  the  state  imi)oses  upon 
money  which  is  loaned  are  in  reality 
borne  by  the  borrower,  and  not  by  the 
lender ;  that  the  lender,  lu  fixing  the  rate 
of  interest  for  the  loan,  will  invariably  add 
the  amount  of  this  tax  to  the  market 
value  of  the  money,  and,  uiider, 
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of  Interest,  collect  from  the  borrower  a 
BufScient  amount  to  reimburRe  htmselt 
for  the  amount  of  the  tax.  Now,  If  the 
parties  to  a  loan  can,  by  an  arrangement 
between  themselves  which  shall  not  vio- 
late the  requirements  of  any  special  pro- 
vision of  the  constitution,  provide  for  the 
payment  of  the  mortgage  tax  in  such  a 
mode  that  the  burden  upon  the  borrower 
shall  not  be  Increased,  but  may  jiossibly 
be  diminished,  sr.ch  arrangement  is  not 
only  not  in  conflict  with  the  letter  of  the 
constitution,  but  Is  in  direct  harmony 
with  Its  spirit  and  the  evident  purpose 
■of  its  framers.  Of  this  character  is  the 
Instrument  under  consideration.  By  it, 
AS  we  have  seen,  there  is  created  no  obli- 
>;ation  upon  the  borrower  to  pay  any  por- 
tion of  the  mortgage  tax.  He  is  merely 
granted  by  the  lender  a  privilege,  of 
which  he  may  avail  himself  or  not,  as  he 
may  choose,  of  reducing  the  interest  upon 
his  loan  to  the  marlcet  value  of  the  money, 
by  a  liquidation  on  his  part  of  another  ob- 
ligation of  the  lender.  This  privilege  is  in 
reality  given  to  the  borrower  by  the  con- 
stitution Itself  In  that  provision  which 
permits  him  to  pay  the  mortgage  tax  and 
have  the  amount  so  paid  deducted  from 
his  debt.  Under  such  arrangement,  the 
lender  will  always  fix  the  conventional 
rate  of  interest  at  a  figure  sufficiently  high 
to  cover  the  whole  estimated  rate  of  the 
mortgage  tax.  If,  however,  at  any  time 
during  the  existence  of  the  loan,  that  tax 
shall  be  less  than  this  estimated  rate,  the 
borrower,  instead  of  the  lender,  will  re- 
ceive the  benefit  of  such  reduction,  while, 
if  the  rate  be  at  any  time  increased,  he 
will  leave  the  lender  to  pay  the  tax,  and 
himself  pay  only  the  conventional  rate  of 
interest.  Such  an  agreement  is,  in  our 
opinion,  in  entire  harmony  with  the  spirit 
of  the  constitution,  and  must  be  held  to 
be  valid. 

S.  The  court  erred  in  allowing  to  the 
plaintiff  the  sum  of  9300  for  attorneys' 
fees.  The  note  provided  that,  "should 
jjuit  be  commenced  toenforce  the  payment 
of  this  note,  we  agree  to  pay  an  addition- 
al sum  of  Ave  per  cent,  on  principal  as  at- 
torneys' fees  in  such  suit."  As  no  action 
could  be  brought  upon  the  note  except  in 
connection  with  a  suit  to  foreclose  the 
mortgage,  the  reasonable  counsel  fee  pro- 
vided for  In  the  mortgage  must  be  held  to 
be  llnii^ed  In  amount  by  this  agreement 
of  the  parties.  This  was  evidently  deemed 
by  the  attorney  for  the  plaintiff  to  be  the 
correct  construction  of  this  clause,  inas- 
much as  in  the  prayei  to  his  complaint  be 
only  asks  for  Judgment  "for  five  per  cent, 
on  the  said  principal  sum  of  93,500  for  at- 
torneys' fees,  as  provided  in  said  promis- 
sory note,  and  being  such  rea^sonable 
counsel  fee  as  is  provided  in  said  mort- 
gage. "  The  order  denying  a  new  trial  is 
affirmed;  and  the  court  belowis  directed 
to  modify  the  judgment  by  reducing  the 
amount  allowed  for  attorneys'  fees  to  f  125 
as  of  the  date  the  Judgment  appealed  from 
was  entered,  and,  as  so  modified, tbejudg- 
ment  shall  stand  affirmed. 

We    concur  :    Bbatty,   C.  J.;   McFak- 
i,AND,  J. ;  Patekson,  J. ;  Shakpbtein,  J. ; 
'  Gabouttb,  J. ;  Da  Ha.ven,  J. 


W  CaL  «M 
Reed  et  al.  v.  Norton.    (No.  13,843.) 
{Supreme  Court  of  Calif  omAa.    Aug.  81, 189L) 
Mbchamics*  Libns— Notice  op  CiJiuf— Liabilitt 

OP  OWXBB. 

Where  the  owner  of  a  building,  afir^inst 
which  mechanics'  liens  are  filed,  fails  to  retain, 
after  the  completion  of  the  work,  and  pay  over 
to  those  entitled  thereto,  one-fourth  of  the  con- 
tract price,  as  provided  in  his  contract,  he  is  re- 
sponsible to  that  extent,  but  may  bare  deducted 
any  lawful  credits  to  which  he  is  entitled,  under 
Code  Civil  Proc.  Cal.  $  1200,  which  provides 
that,  If  the  contractor  falls  to  perform  his  work 
in  fall  or  abandons  it,  the  portion  of  the  contract 
price  applicable  to  mechanics'  Hens  shall  be 
deemed  the  difCerenoe  between  the  valne  of  the 
work  and  materials  already  done  imd  famished 
and  the  payments  then  due  and  aotually  madew 
Beattt,  G.  J.,  dissenting. 

In  bank.  On  rehearing.  For  former  re- 
port, see  26  Pac.  Rep.  767. 

Action  byC.  H.  Reed  and  others  against 
Thomas  Norton,  the  owner  of  a  building, 
and  Thomas  Helm,  bis  contractor,  to  en- 
force the  liens  of  mechanics  and  material- 
men. The  contractor.  Helm,  made  de- 
fault. There  was  judgment  for  plaintiffs, 
and  Thomas  Norton  alone  appeals.  Re- 
versed. 

Per  CI7BIAM.  This  case  was  first  sub> 
mitted  in  department  2,  and  on  January 
SI,  1891,  the  Judgment  and  order  denying 
a  new  trial  were  reversed,  the  opinion 
having  been  prepared  by  Commissioner 
FooTE.  A  bearing  in  bank  was  afterwards 
ordered,  and  the  cause  was  again  argued 
and  submitted,  .\fter  a  full  consideration 
of  the  case  we  are  satisfied  with  the  con- 
clusion reached  and  the  opinion  filed  in  de- 
partment. 2d  Pac.  Rep.  767.  In  their  brief 
on  rehearing  counsel  tor  appellant  suggest 
that  the  last  clause  of  the  said  opinion 
would  compel  the  court  below  to  render 
judgment  against  appellant  for  the  full 
amount  of  25  per  centum  of  the  contract 
price,  and  tu  exclude  any  credits  which  he 
might  lawfully  have.  We  do  not  think 
that  such  is  the  meaning  of  the  opinion; 
but.  in  order  to  remove  any  doubt  on  the 
subject,  we  say,  in  addition,  that,  if  ap- 
pellant has  any  lawful  credits  under  sec- 
tlon  1200  of  the  Code  of  Civil  Procedure,^ 
or  otherwise,  he  Is  entitled  to  the  same,  to 
be  deducted  from  said  25  percentum.  The 
Judgment  and  order  appealed  from  are  re- 
verHcd,  and  the  cause  remanded  for  a  new 
trial. 

Bbattt,  C.  J.    I  dissent. 

*  Sec.  1200.  In  case  the  contractor  shall  fail  to 
perform  his  contract  in  full,  or  shall  abandon 
the  same  before  completion,  the  portion  of  the 
contract  price  applicable  to  the  liens  of  other 
persons  than  the  contractor  shall  be  fixed  as  fol- 
lows :  From  the  value  of  the  work  and  materials 
already  done  and  furnished  at  the  time  of  such 
failure  or  abandonment,  including  materials  then 
actually  delivered  or  on  the  ground,  which  shall 
thereupon  belong  to  the  owner,  estimated  as 
near  as  muy  be  by  the  standard  of  the  whole 
contract  price,  shall  be  deducted  the  payments 
then  due  and  actually  paid,  according  to  the 
terms  of  the  contrat:t  and  tho  provisions  of  sec- 
tions olovon  hundred  aud  eightv-threeand  eleven 
hundred  and  eighty-four,  and  the  remainder  shall 
be  deemed  the  portion  of  the  oontrttct  price  ap- 
plicable to  such  lions. 
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Whitb  t.  McKie.    (Xo.  14,240.) 

(Supreme  Court  of  California.    Ang.  28, 1891.) 
Rbtibw  ox  Appbal— CosFLicwjio  Evidence. 
Where  there  is  a  conflict  in  the  evidence, 
the  findings  of  the  trial  court  trill  not  be  dis- 
turbed. 

Department  2.  Appeal  Irom  Boperlor 
court,  San  Bernardino  county;  C.N.  C. 
BowELL,  .Todse. 

F.  F.  Oater  and  Waters  &  Gird,  for  ap- 
pellant.    L.  M.  Sprecbor,  lor  respondent. 

Feb  Curiam.  1.  The  complaint  states  a 
cause  of  action  in  favor  of  plaintiff,  and 
against  defendant. 

2.  Upon  the  question  wlietber  defendant 
failed  and  refused  to  carry  out  and  per- 
form tlie  contract  made  between  plain tlil 
and  ttie  South  Rialto  Land  &  Water  Com- 
pany, we  cannot  disturb  the  finding  of  the 
court  below,  as  it  cannot  be  said  tbat  It 
la  without  evidence  to  Justify  it.  The 
question  here,  when  a  finding  is  assailed 
as  being  against  evidence,  is  not  as  to  the 
preponderance  of  evidence,  but  only 
whether  there  was  a  substantial  conflict 
in  the  evidence,  and.  If  there  was,  the  find- 
ing of  the  lower  coart  is  conclusive  here. 

Judgmeot  and  order  affirmed. 


W  Cal.  m 

Fbofle  t.  Lopez.    (No.  20,782.) 

{Sui^reme  Court  of  California.    Aug.  29, 1891.) 

LaRCENT — SuVnOIBKOT  OV  IltrDIOTlIBKT. 

Fen.  Code  Cal.  S  484,  defines  larceny  as 
"the  felonloos  stealing,  taking,  carrying,  lead- 
ing, or  driving  away  the  personal  property  of 
another. "  Section  487,  subd.  8,  makes  the  steal- 
ing of  a  horse  grand  larceny,  which  is  a  felony. 
S^tions  957-960  provide  that  the  words  nsed  In  an 
information  are  to  be  construed  according  to  their 
usual  meaning;  that  the  information  is  safBcient 
if  the  act  charged  is  clearly  set  forth  in  ordinary 
language,  so  that  a  person  of  common  under- 
Btanding  may  know  what  is  intended ;  and  that 
DO  information  is  insuffloient,  by  reason  of  any 
defect  in  form,  which  does  not  prejudice  the  sub- 
stantial rights  of  the  defendant.  Section  1358 
provides  that,  on  appeal,  the  court  mast  give 
judgment  without  regard  to  technical  defects, 
which  do  not  affect  the  substantial  rights  of  the 
parties.  Held,  that  an  Information  ctiarging  de- 
fendant "with  the  crime  of  felony, "  in  *■  steal- 
ing, taking,  and  driving  away"  a  horse,  the  prop- 
erty of  the  person  named,  is  not  defective  in  fail- 
ing to  charge  that  the  offense  was  feloniously 
committed,  where  no  such  objection  was  urged 
in  the  court  below. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Alameda  coun- 
ty; W.  E.  Gekenk,  Judge. 

Information  against  Manuel  Lopes  for 
larceny  of  a  horse.  There  was  Judgment 
of  conviction,  and  defendant  appeals.  Af- 
firmed. 

John  M.  Poston  and  A.  Ltiidlaw,  for  ap- 
pellant. W.  H.  H.  Hart,  Atty.  Gen.,  for 
the  People. 

Fitzgerald,  C.  The  information  upon 
which  the  defendant  was  tried  and  con- 
victed of  the  larceny  of  a  horae  is  clainied 
to  lie  fatally  defective,  because  it  fails  to 
charge  that  the  offense  wau  committed 
feloniously.  At  common  law.  simple  lar- 
ceny, whether  grand  or  petit,  was  a  fel- 
ony, and  was  defined  to  be  the  felonious 
tailing  and  carrying  away  of  the  personal 


goods  of  another.  The  word''feloDloaa- 
ly  "  was  therefore  essential  to  the  validity 
of  an  indictment  for  a  felony,  and  It  has 
been  uniformly  held  that  this  word,  when 
used  in  a  statute  or  constitution  without 
being  deflned,  should  be  construed  to  have 
the  meaning  affixed  to  it  by  the  common 
law.  But  our  statute  has  modified  the 
common-law  system  of  pleading  and  the 
rule  of  procedure  In  many  important  re- 
spects, and  prescribed  certain  simple  rules 
by  which  alone  the  sufflciency  of  such 
pleading  shall  be  determined.  These 
rules,  or  such  of  them  as  have  a  direct 
bearing  on  the  question  under  considera- 
tion, are  contained  in  the  following  sec- 
tions of  the  Penal  Code :  Section  948  pro- 
vides that  "all  the  forms  of  pleading  in 
criminal  actions,  and  the  rules  by  which 
the  sufficiency  of  pleadings  is  to  be  deter- 
mined, are  those  prescribed  by  this  Code. " 
Section  957  provides  tbat  "the  words  used 
in  an  indictment  or  information  are  con- 
strued in  their  usnal  acceptance  in  com- 
mon language."  Section  95S  provides 
that  the  "  words  used  in  a  statute  to  de- 
fine a  public  offense  need  not  be  strictly 
pursued  in  the  Indictment  or  information, 
bat  other  words  conveying  the  same 
meaning  may  be  used. "  Section 959,  subd. 
6,  provides  that  the  indictment  or  infor- 
mation is  sufficient  If  it  can  be  understood 
therefrom  "that  the  act  or  omission 
charged  as  an  offense  is  clearly  and  dis- 
tinctly set  forth  in  ordinary  and  concise 
language,  without  repetition,  and  in  such 
a  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  In- 
tended." Section  960  further  provides, 
"that  no  •  •  •  information  is  insuffi- 
cient, by  reason  of  any  defect  in  matter  of 
form,  which  does  not  tend  to  the  preju- 
dice of  a  substantial  right  of  the  defend- 
ant upou  Its  merits."  And  section  1258 
provides  that  "after  hearing  the  appeal 
the  court  must  give  Judgment  without  re- 
gard to  teclmlcal  erroi-s  or  defects  *  •  • 
which  do  not  affect  the  substantial  rights 
of  the  parties. "  The  defendant  is  accused 
by  the  Information  herein  "  with  the  crime 
of  felony,"  which  he  Is  charged  with  hav- 
ing committed  by  "stealing,  taking,  and 
driving  away"  a  horse, the  personal  prop- 
erty of  tbe  person  therein  named.  No  ob- 
jection was  made  to  tbe  information  in 
tbe  court  below,  and  the  question  of  its 
sufficiency  is  raised  for  tbe  first  time  by 
this  appeal.  "  Larceny  "  is  defined  by  sec 
tlon  484  of  the  Penal  Code  to  be"theIeloni- 
ous  stealing,  taking,  carrying,  leading, 
or  driving  away  the  personal  property  of 
another.  And  subdivision  8  of  section 
487  of  the  Penal  Code  makes  tbe  stealing  of 
a  horse  grand  larceny,  which  is  a  felony 
under  our  statute,  and  punishable  by  im- 
prisonment in  tbestate  prison.  Tbe  word 
"steal,"  as  here  used,  has,  as  will  be  here- 
after shown,  a  fixed  and  well-defined 
meaning,  and  is  perhaps,  in  its  common 
every-day  use  and  general  acceptation,  aa 
well  understood  as  any  word  in  the  En- 
glish language.  Webster  defines  it,  "to 
take  and  carry  away  feloniously,  as  the 
personal  goods  of  another,"  quoting 
Blackstone.  The  same  definition  issutv 
stantiully  given  in  all  the  standard  law 
dictionaries,  some  of  them  giving  "lar- 
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ceny'aB  a  Bynonym,  and  itlsaaedwith 
tbe  aame  meaning  in  tbe  following  amoni; 
other  sections  oC  tbe  Penal  Code:  Sec- 
tion 492  relates  to  honr  tbe  valoe  of  a 
thing  stolen  may  be  ascertained;  section 
4'M  to  receiviug  stolen  property,  knowing 
the  same  to  be  stolen ;  and  section 497  pro- 
vides that  "every  person  wbo,  in  another 
Htate  or  county,  steals  the  property  of 
another,  •  •  •  and  brings  the  same 
into  this  state,  may  be  convicted  and  pun- 
ished in  the  same  manner  as  it  such  lar- 
ceny •  •  «  bad  been  committed  in  this 
state."  To  therefore  contend  that  the  de- 
fendant, wbo  mnst  be  presumed  to  be  a 
person  of  cummon  understanding,  did  not 
linow  what  was  intended  wben  be  was 
charged  by  the  information  with  stealing 
another  man's  horse.  Is  simply  preposter- 
ous. Testing  the  suffiviency  of  this  infor- 
mation by  the  application  of  the  forego- 
ing rules,  we  are  forced  to  the  conclusion 
that  where  tbe  word  "feloniously"  is 
omitted  from,  and  the  word  "steal"  em- 
ployed In,  the  charging  part  of  an  Infor- 
mation for  grand  larceny, it  will  be  under- 
stood as  charging  tbecriminal  intent  with 
which  the  act  was  committed,  and  the 
offense,  wben  bo  charged  in  an  informa- 
tion or  indictment,  will  be  deemed  to  be 
substnntlally  charged  In  the  language  of 
the  Code.  And  an  indictment  or  informa- 
tion for  larceny  which  contains  both  or 
either  of  those  words  will  be  held  valid  It 
found  to  be  sufficient  in  all  other  respects. 
It  therefore  follows  that,  as  tbe  omis- 
sion of  the  word  "feloniously  "from  the  In- 
formation herein  did  nottend  to  tbe  preju- 
dice of  a  subHtantinI  right  of  the  defend- 
ant, the  judgment  appealed  from  should 
be  afiarmed,  and  we  so  advise. 

Weconcurr  Belcher, CO.;  Vanclief.C. 

Pbh  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  ap- 
pealed from  is  afHrmed. 
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HERBEROER  v.  Hl'HMAN.    (No.  14,012.) 
(Supreme  Court  of  California.     Aug.  31,  ISOI.) 
Vendor  and  Vendee  —  Rescindino  CosTBArT— 

KrilUENDEB    OF    TiTLE  —  SCFFICIENCT  OP    TeS- 
ULIt. 

Land  was  sold  under  an  asrrecDiont  that,  if 
the  veudee  should  be  dissatlsflt'd  with  his  pur- 
fli.iso  at  tlie  ena  of  a  year,  and  sliould  privo  the 
vniirtor  BO  days'  notice  and  a  i-ck^aso  of  the  title, 
the  latter  would  return  tho  prico  paid  \vith  in- 
terest. Scvonty-eiglit  dajs  Ixioro  the  expiration 
of  tho  year  the  vendco  guvo  written  notice  of  his 
dissatisfaction,  demandod  tlie  return  of  the 
moKoy,  and  offered  a  releu.se  of  tho  title.  Apain, 
at  tlie  end  of  the  year,  and  twice  afterwards, 
similar  statements,  demands,  and  offers  were 
made,  and  eaeh  time  the  vendor  promised  to  re- 
turn the  money  and  accept  thu  title.  Held,  that 
•he  offer  was  sulHcient,  under  Code  Civil  Proc. 
Cal.  §  'iiyii,  providing  that  an  offer  in  writing  to 
deliver  a  written  instrument  is,  if  not  accepted, 
equivalent  to  the  actual  production  and  tender 
of  the  instrument;  and  that  the  vendor  was  es- 
topped by  his  promise  to  deny  the  tender. 

In  bank.  Appeal  from  superior  ronrt, 
T.1O8  Angeles  county ;  Walter  Van  Dyke, 
Judge. 

Actic-n  by  Herberger  against  Husman 
to  rescind  a  contract  for  the  purcbuiie  of 


real  property  and  recover  the  amount 
paid.  There  was  judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

R.  L.  Horton,  for  appellant.  Allen  A 
Miller,  for  respondent. 

Paterbon,  J.  Tbe  defendant  agreed 
that  If  plaintiff  should  be  dinsatlsfied  with 
tbe  purchase  of  the  lots  at  the  end  of  one 
year  (at  which  time— November  30, 18X8— 
the  balance  of  the  puivhase  price  was  to 
be  paid)  he,  the  defendant,  would  return 
the  91.500  with  interest  thereon,  provided 
the  plaintiff  gave  him  30  days'  notice  and 
a  surrender  of  the  title  to  the  lots. 

The  plaintiff  did  becomedissatlsfled  with 
the  purchase,  and  notified  defendant  of 
the  tact  on  September  13,  1888,  in  a  writ- 
ten notice,  which  contained  a  demand  for 
tbe  return  of  the  91,5U0  with  Interest,  and 
an  offer  thereupon  to  surrender  the  title 
to  tbe  lots.  Again,  on  Noverat>er  80, 1888, 
tbe  agent  of  plaintiff  notified  defendant  of 
the  plaintiff's  dlHsatisfactlon,  made  an  ex- 
press demand  upon  him  for  tl)e  return  of 
the  $1,500,  and  offered  to  surrender  tbe 
title.  In  January  and  March  following, 
similar  statements,  demands,  and  offers 
were  made,  and  on  everj-  occasion,  tbe 
court  finds,  upon  sufficient  evidence,  the 
"defendant  promised  to  return  said  sura 
of  f  1,500  with  Interest,  as  aforesaid,  and 
accept  n  return  of  the  title  conveyed  by 
said  agreement  to  the  property  herein 
mentioned."  The  written  notice  of  dissat- 
isfaction was  not  premature.  The  terms 
of  the  contract  are  plain  and  easily  under- 
stood. Defendant  agreed  to  return  the 
money  upon  30  days*  notice  if  plaintiff 
was  dissatisfied  >vltb  his  purchase  at  the 
time  the  balance  of  tbe  purchase  price  be- 
came payable.  Tbe  defendant  could  nut 
be  required  to  return  the  money  before 
the  end  of  the  year,  and  not  then  unless 
the  30  days'  notice  was  given.  The  pluin- 
tlti's  offer  In  writing  was  equivalent  to 
the  actual  production  and  tender  of  a 
written  releaseorqultclalm.  Section  2074, 
Code  Civil.  Proc.i  But  If  the  appellant's 
contention  that  the  contract  called  for 
notice  of  dissatisfaction  at  the  end  of  the 
year,  and  at  no  other  time,  be  taken  as 
the  true  ineanine  of  the  terms  of  tbe  con- 
tract. It  is  sufficient  to  say  that  such  no- 
tice was  given.  It  is  not  clear  that  a  writ- 
ten release  was  necessary  to  restore  the 
title  to  defendant.  But,  be  that  as  it 
may.  defendant  is  estopped  by  his  con- 
duct from  claiming  that  no  release  was 
tendered,  or  that  the  contract  was  not 
tendered  tor  cancellation.  The  only  claim 
or  olijectlon  he  made  was  that  he  did  not 
have  the  money  at  the  time.  He  led  the 
plaintiff  to  believe  that  he  would  return 
the  money  as  soon  as  he  could  raise  the 
amount;  and,  having  induced  the  defend- 
ant to  act  upon  the  belief  that  he  would 
do  BO,  it  is  too  late  now  to  change  his  po- 
sition and  defeat  the  plaintiff  on  the 
ground  that  a  complete  teobnlcal  tender 
was  not  made.    2  Herm.  Estop.  §§  820, 

'  Sec.  2074.  An  offer  in  writing  to  pay  a  par- 
ticular sum  of  money,  or  to  deliver  a  written  in- 
strument or  specific  personal  property,  is,  if  not 
aceepted,  equivalent  to  the  actual  production  and 
tender  of  tue  money,  instnunent,  or  property. 
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833.  825, 1042;  Aehbaugh  v.  Marpby,  90111. 
182;  VVhelan  v.  Reilly,  61  Mo.  568;  Brock 
V.  Hidy,  13  Obio  8t.  S06;  Hills  t.  Bank, 
105  U.  S.  319.  Other  questions  prewnted 
by  appellant  have  not  been  overlooked, 
but  we  (teem  it  nnneceseary  to  discuss 
them.  Tbey  are  without  merit.  The 
JadKment  and  order  are  affirmt^d. 

We  concur:  Beatty,  C.  J.;  Garootte, 
J.;  McFarland,  J.;  Sbabpstein,  J.;  Ds 
Hatkn,  J.;  Harbisom,  J. 
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NcwTON  y,  Hri^L  et  al.    (^o.  14,343.) 
(Supreme  Court  qf  Cnli/omio.    Aufp.  8, 1891.) 

FOUECLOSCBB  OP  VeWDOR'S  IiTEN  —  RlFOBMATION 
0»  CONTBACT— PLEAWNO. 

1.  In  an  action  to  foreclose  a  vendor's  lien, 
It  appeared  that  (be  contract  for  the  sale  of  the 
land  provided  that  defendants  should  pay  a  cer- 
tain amount  domn,  and  the  balance  of  the  pur- 
(diase  price  in  two  installments,  due,  rtjspective- 
ly,  on  or  hefore  May  1,  1888,  and  on  or  before 
JSovember  1,  1888,  with  a  further  provision  that, 
"time  being  of  the  essence  of  this  contract, "  a 
failure  of  defendants  to  complv  therewith  oper- 
ates as  a  forfeiture  of  all  theur  payments  and 
rlKbts  thereunder.  February  7,  1889,  plaintifl 
tendered  a  deed,  and  demanded  pa^yment  of  the 
unpaid  installments,  which  was  refused.  Held, 
that  plaintiff  was  not  in  default  in  not  tender- 
ins  a  deed  November  1,  1888,  and  was  entitled  to 
Judgment. 

3.  ^n  averment  in  the  complaint.  In  an  ac- 
tion to  reform  a  contract  to  sell  land,  that  the 
asp-eement  was  to  sell  an  undivided  two-fifths 
of  the  land  described  in  the  written  memoran- 
dum, and  "that  the  parties  •  •  •  intended  to 
insert  therein  a  description  of  the  undivided 
two-fifths,  •  •  *  but  that  by  mistake  in 
drawing  said  memorandum  •  •  •  the  descrip- 
tion of  said  lot  or  parcel  of  land  was  therein  set 
forth  incorrectly  In  the  following  particulars, " 
definitely  setting  forth  the  mistake,  and  how  it 
occurred,  solBciently  alleges  that  the  mistake 
was  a  mutnai  mistake  of  the  parties. 

S.  A  direction  in  the  second  paragraph  of  the 
order  of  sale  "that  the  land  and  premises  in  the 
complaint,  and  hereinafter  described,"  be  sold, 
etc.,  and  which  are  described  in  the  last  para- 
graph as  an  entire  tract  Instead  of  two-fifths,  as 
set  forth  in  the  complaint,  is  a  mistake,  evident- 
ly clerical,  creating  an  uncertainty  as  to  the 
amount  of  land  to  be  sold,  not  a  subject  for  cor- 
rection by  appeal  until  after  a  motion  for  tiiat 
purpose  has  oeen  denied  by  the  trial  court. 

CoromisRioners'  decision.  Department 
1.  Appeal  from  superior  court,  Los  An- 
geles rounty ;  Waltkr  Van  Dtke,  Judge. 

Action  by  Mary  H.  Newton  afcainet  B. 
.1.  Hull,  W.  J>.  Read,  and  others  to  reform 
an  agreement  for  the  sale  of  land  and  to 
foreclose  the  vendor's  lien.  .Tudgment 
for  plaintiff,  and  defendant  Hull  appeals. 
Affirmed. 

1.  Hall  and  Hullo  way  £  Kendrick,  for 
pcllant.  i/ee,  Gardiner  <ft  Scott,  for  re- 
spondent. 

Vanclief,  C.  Action  to  reform  an 
agreement  by  which  the  defendants  Hull 
and  Read  agreed  to  purchase,  and  plaintiff 
to  sell,  two-fifths  of  a  piece  of  land  situate 
In  Lob  AngeleB  county,  containing  about 
IT  acres,  together  with  8  shares  ottbe  cap- 
ital stoclc  of  tbe  Lake  Vineyard  Land  & 
Water  Association,  a  corporation;  and 
also  to  foreclose  the  vendor's  lien  upon 
tbe  property  for  the  unpaid  portion  of  the 
purchase  money.    It  is  alleged  in  tbe  com> 


plaint  tbat  by  mistake  In  drawing  the 
written  memorandum  ot  tbe  agreement 
the  words  "undivided  two-tilths  of"  were 
omitted  from  the  description  of  the  land, 
so  tbat  the  memorandum  purports  t.o  be 
tbat  of  an  agreement  to  sell  tbe  whole 
undivided  piece  of  land,  but  that  the  par- 
ties  to  said  memorandum  Intended  to  in- 
sert therein  a  description  of  only  tbe  un- 
divided two-aitbs  of  tbe  piece  ot  land 
therein  described.  It  is  further  alleged 
tbat,  by  mistake  of  the  draughtsman,  the 
description  of  the  laud  in  tbe  written  mem- 
orandum refers  to  page  812  ot  Book  118  of 
Deeds  in  the  recorder's  office,  instead  <>( 
page  407  ot  Book  1B7.  A  copy  of  the  writ- 
ten agreement  bearing  tbe  date  ot  Novem- 
ber 1, 1887,  Is  set  out  in  tbe  complaint,  and 
its  execution  is  admitted.  Tbe  price  to 
be  paid  for  the  land  and  water  stock  was 
910,000,  in  tbe  following  installments: 
13,333.33  in  hand,  on  the  execution  ol  tbe 
agreement,  which  was  paid  accordingly ; 
$3,333.33  on  or  before  May  1,1888;  and  f3,- 
883.33  on  or  before  November  1, 1888.  In- 
terest on  deterred  payments  at  10  percent. 
per  annum.  Tbe  other  terms  ot  tbe  agree- 
ment pertinent  to  the  question  to  be  de- 
cided are  as  follows:  "In  the  event  of  a 
failure  to  comply  with  the  terms  hereof 
by  tbe  said  parties  of  tbe  second  part, 
tbe  said  party  of  tbe  first  part  shall  be  re- 
leased from  all  obligations  in  laworequity 
to  convey  said  property,  and  said  parties 
of  the  second  part  shall  forfeit  all  right 
thereto,  and  shall  also  forfeit  to  said 
first  party  all  right  to  any  and  all  moneys 
theretofore  paid  thereon,  time  being  of 
tlie  essence  ot  tliis  contract.  And  tbe  said 
party  of  *iie  first  part  on  receiving  such 
payment,  ut  tbe  time  and  in  tbe  manner 
above  Dieutioned,  agrees  to  execute  and 
to  deliver  to  the  said  parties  of  the  sec- 
ond part,  or  their  anslgns,  a  good  and  su;- 
ficient  deed  conveying  tbe  above-described 
property,  and  todeliversuid  waterstock." 
The  defendants  Hull  and  Read  failed  and 
refused  to  pay  the  second  and  third  in- 
stallments, or  any  part  thereof,  up  to  tbe 
time  of  the  commencement  of  this  action, 
April,  18K9.  The  complaint  alBu  contains 
tbe  following:  "Tbat  on  or  about  Febru- 
ary 7,  1889,  plaintiff  demanded  payment 
from  defendants  B.  J.  Hull  and  W.  D.  Read 
of  all  tbe  unpaid  balance  due  and  owing 
to  plaintiff  under  and  by  virtue  ot  tbe 
terms  ot  said  agreement,  to-wit,  demand- 
ed payment  from  defendants  B.  J.  Hull 
and  \V.  D.  Read  thereunder  of  the  sum  ot 
$(>,C66^,  together  with  interest  thereon 
at  the  rate  of  ten  per  cent,  perannnni  from 
November  1,  li<87,  until  date  of  such  pay- 
ment; tbat  thereupon  plaintiff  tendered 
and  ottered  to  deliver  to  defendants  B.  J. 
Hull  and  W.  D.  Read,  on  receiving  such 
payment,  a  good  and  sufficient  deed  con- 
veying to  defendants  tbe  title  to  said 
property  so  as  aforesaid  agreed  to  be  con- 
veyed, to-wit,  said  undivided  two-fifths 
of  said  17.42  acres  of  land  ;  tbat  thereupon 
plaintiff  tendered  and  offered  to  assign  and 
deliver  to  defendants  R.  J.  Hull  and  W.  D. 
Read  said  eight  shares  ot  capital  stoclc 
of  said  Lake  Vineyard  Land  &  Water  Asso- 
ciation, a  corporation  as  aforesaid;  tbat 
thereupon  defendants  B.  J.  Hull  and  W. 
D.  Bead  declined  and  refused  to  accept  or 
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receive  eltheffiald  deed  orsaid  water  stock, 
and  declined  and  refased  to  pay  to  plain- 
tiff said  $6,606X,  or  any  part  thereof;  that 
thereupon  defendants  B.J.  Hull  and  W.  D. 
Read  expressly  stated  that  they  would  not 
make  any  further  payments  nndersald  con- 
tracts."  All  the  defendants  except  Hull 
made  default  or  disclaimed  any  interest  in 
the  suit.  Hull  answered,  and  also  filed 
a  cross-complaint  praying  for  a  rescission 
of  the  agreement,  and  a  judgment  against 
plaintiff  for  f1,666.6t},  that  being  the  por- 
tion of  the  purchase  money  alleged  to 
have  be<>n  paid  by  him.  The  court  found 
for  the  plaintiff  on  all  the  Issues  and  ren- 
dered judgment  accordingly.  The  defend- 
ant Hull  alone  appeals  from  the  judgment 
and  from  an  order  denying  his  motion  for 
new  trial. 

1.  It  is  contended  for  appellant  that  be- 
cause It  does  not  appear  that  plalntltften- 
dered  to  defendants  a  deed  to  the  land  on 
the  l8t  day  of  November,  1S88,  when  the 
third  and  last  installment  of  the  purchase 
money  became  due,  she  was  In  default 
equally  with  the  defendants;  that,  "time 
being  of  the  essence  of  the  contract,"  the 
deed  must  have  been  tendered  "atthetlme 
agreed  upon,  and  at  no  other  time;"  and 
that  by  the  mutual  default  of  both  parties 
"the  contract  came  to  an  end,  and  cannot 
be  enforced  by  either  party."  To  main- 
tain this  position,  counsel  rely,  principal- 
ly, upon  the  case  of  Cleary  v.  Folger.  84 
Cal.  316,  24  Pac.  Rep.  280;  but  I  think  the 
opinion  of  the  commissioners  in  that  case, 
(In  'which  I  concurred.)  in  so  far  as  It  sus- 
tains the  point  made  here  by  appellant's 
counsel.  Is  out  of  line  with  the  otherwise 
uninterrupted  current  of  authority  in  this 
state.  It  is  not  sustained  by  the  cases 
therein  cited.  The  case  of  Bohall  v.  Diller, 
41  Cal.  532,  therein  cited,  decides  nothing 
as  to  the  point  under  consideration  here, 
except  that  u  party  who  agrees  to  con- 
vey land  upon  the  payment  of  the  pur- 
chase money  cannot  recover  the  purchase 
money  until  he  tenders  a  deed;  but  does 
not  decide  that  be  will  be  in  default  unless 
he  tender  a  deed  on  the  very  day  the  pur- 
chase money  becomes  due.  In  Englander 
V.  Rogers,  41  Cal.  421,  also  cited,  the  facts 
were  that  the  party  agreeing  to  purchase 
paid  a  part  of  the  purchase  money  under 
an  agreement  that  it  should  be  refunded  if, 
upon  payment  of  the  balance,  the  vendor 
should  not  convey  a  good  title.  He  sued 
the  vendor  to  recover  back  the  sum  he 
had  paid  without  averring  that  be  had 
tendered  payment  of  the  balance  of  the 
purchase  money.  The  court  said  :  "The 
covenants  of  the  vendor  and  vendee  were 
mutual  and  dependent,  and  neither  could 
put  the  other  in  default,  except  b.v  tender- 
ing a  performance  on  his  own  part,  unless 
the  other  party  either  waived  the  tender, 
or,  by  his  conduct,  rendered  It  unnecessa- 
ry To  entitle  the  plaintiff  to  maintain 
the  action  on  the  contract  set  out  in  the 
complaint,  he  should  have  averred  a  ten- 
der of  the  unpaid  portion  of  the  purchase 
money,  or  some  sufliclent  excuse  for  the 
omission  to  tender  it."  This  neither  Im- 
plies nor  warrants  the  Inference  that  the 
vendor  might  not  have  recovered  the  un- 
paid purchase  money  after  tendering  the 
•conveyance  of  a  good  title,  as  was  done 


in  the  case  at  bar,  bnt  rather  the  contra- 
ry. The  report  of  the  case  does  not  show 
any  express  limitation  of  the  time  within 
which  either  party  waa  to  perform,  nor 
does  it  appear  that  the  time  of  perform- 
ance by  either  party  was  of  the  essence 
of  the  contract.  It  followg  that  the  case 
can  have  no  proper  application  to  the 
point  here  under  consideration.  Nor  was 
the  point  to  which  It  was  cited  in  Cleary 
v.  Folger  (viz.,  that  the  defendant  in  that 
case  "  was  no  longer  obliged  to  make  a 
deed  to  the  premises,  •  •  »  as  tbe  bal- 
ance of  the  purchase  money  was  not  ten- 
dered") relevant  or  material  in  that  case, 
since  the  defendant  (vendor)  In  that  case 
had  not  been  asked  to  make  a  deed.  He 
was  onl.y  asked  to  refund  that  portion 
of  the  purchase  money  which  the  plaintiff 
had  paid;  and,  though  it  may  have  been 
true  that  be "  was  no  longer  obliged  to 
make  a  deed,"  it  did  not  thence  follow 
that  he  would  not  have  been  entitled  to 
recover  from  the  plaintiff  (vendee)  the 
unpaid  portion  of  the  purchase  money  in 
case  he  bad  tendered  a  deed,  as  did  the  ven- 
dor iu  the  case  at  bar.  Undoubtedly, 
time  is  of  the  essence  of  the  contract  un- 
der consideration,  so  far  as  it  is  expressed 
or  implied  that  it  should  be  so.  It  is  ex- 
pressly of  the  essence  of  the  agreement  on 
the  pun  of  the  defendants  to  pay  the  last 
two  installments  of  the  purchase  money, 
and  as  to  which  they  were  put  in  default 
by  the  plaintiff's  tender  of  a  deed  and  de- 
mand of  payment  on  the  7th  day  of  Febru- 
ary, 18S9,  three  months  after  the  last  in- 
stallment became  due;  but,  as  to  the 
agreement  on  the  part  of  the  plaintiff  to 
convey  the  land  "on  receiving  such  pay- 
ment," there  was  no  default  whatever, 
as  there  was  no  tender  <if  payment  by 
the  defendants,  orelther  of  them.  Hilly. 
Grigsby.  35  Cal.  656,  and  cases  there  cited ; 
Englander  v.  Rogers,  41  Cal.  421;  Bohall  v. 
Diller.  Id.  532.  But  the  stipulation  that 
time  is  of  the  essence  of  the  contract 
seems  to  be  applicable  only  to  the  agree- 
ment on  the  part  of  the  defendants  to  pa.v 
the  purchase  money,  and  to  be  intended 
for  the  benefit  of  the  plaintiff  alone.  Wil- 
coxson  v.  Stitt,  65  Cal.  596,i  and  cases  there 
cited;  Vorwerk  v.  Nolte,  87  Cal.  236,  25 
Pac.  Rep.  412:  Smith  v.  Mobn,  87  Cal.  489, 
25  Pac.  Rep.  696.  It  is  true  that  the  plain- 
tiff was  not  obliged toacceptpaymentand 
convey  the  land  at  any  time  after  the  de- 
fendants had  failed  to  pay  the  second  in- 
stallment at  the  time  it  became  due. 
(May  1, 1888:)  and  at  any  time  thereafter 
she  might  have  elected  to  rescind  the 
agreement,  (firey  v,  Tuhbs,  43  Cal.  859;) 
hut,  as  above  remarked,  it  does  not  follow 
that  the  defendants  could  work  a  resclH* 
sion  of  the  agreement,  or  avoid  their  obli- 
gation to  pay  the  purchase  money  b.v  sim- 
ply refusing  to  pay  It,  or  by  delaying  pay- 
ment thereof  until  after  it  became  due. 
There  is  no  provision  In  the  agreement 
that  the  plaintiff  should  forfeit  lier  right 
to  the  purchase  money  in  case  the  defend- 
ants should  fail  to  pay  It  on  or  before  the 
day  on  which  It  became  due,  nor  In  case 
she  failed  to  tender  a  deed  on  that  day, 
or  at  any  time  before  the  defendants  ten- 
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dereil  payment  of  the  purchase  money.  Nor 
was  she  bound  to  tender  a  deed,  except 
upon  tender  of  payment  ol  the  purchase 
money.  Smith  v.  Mohn,  and  Wilcojtson  v. 
Stitt,  supra.  As  we  have  seen,  she  could 
not  be  put  in  default,  even  after  the  pur- 
chase money  was  overdue,  except  by  her 
refusal  to  convey  upon  tender  of  the  pur- 
chase money.  She  was,  therefore,  entitled, 
upon  tendering  the  deed,  to  demand  pay- 
ment of  the  purchase  money  on  the  7th 
day  of  February,  18S9.  as  she  did,  and, 
upon  defendants'  refusaJ  to  pay,  to  bring 
this  action. 

2.  Counsel  for  appellant  contend  that 
the  complaint  does  not  state  facts  suOi- 
cient  to  entitle  plaintiff  to  a  reformation 
of  the  written  memorandum  of  the  agree- 
ment, the  alleged  deficiency  being  that  it 
Is  not  averred  that  the  mistake  com- 
plained of  was  a  mutual  mlstalce  of  the 
parties,  nor  a  mistalce  of  one  party  which 
the  other  at  the  time  knew  or  suspected. 
Inasmuch  as  there  was  no  demurrer  to 
the  complaint  on  any  ground,  1  think  It 
should  be  held  sufficient  to  show  that  the 
mistake  was  a  mutual  mistake  of  the 
parties.  The  complaint  states  that  the 
agreement  was  to  sell  an  undivided  two- 
fifths  of  the  land  described  in  the  written 
memorandum;  that  the  plaintiff  owned 
only  two-fllths  thereof;  "that  the  parties 
to  said  memorandum  of  agreement  Intend- 
ed to  Insert  therein  a  description  of  the 
undivided  two-fifths  of  the  premises;  but 
"that,  by  mistake  In  drawing  said  memo- 
randum of  agreement,  the  description  of 
paid  lot  or  parcel  of  land  was  therein  set 
forth  Incorrectly  in  the  following  partic- 
nlara ; "  and  then  proceeds  to  state  defi- 
nitely the  mistake,  and  how  It  happened 
to  be  made.  To  say  that  by  mistake  a 
description,  different  from  that  Intended 
by  the  parties  to  the  agreement,  was  in- 
serted therein,  is  to  say,  substantially, 
that  the  mistake  was  a  mutual  mistake 
of  the  parties  to  the  agreement. 

3.  The  objection  that  the  findings  do 
not  support  the  Judgment  Is  made  upon 
no  other  ground  than  those  upon  which 
it  Is  claimed  that  the  complaint  is  Insuffi- 
cient; and,  since  the  findings  are  quite  as 
full  and  specific  as  the  complaint  as  to 
the  mutual  mistake  of  the  parties,  this  ob- 
jection should  be  overruled. 

4.  In  their  reply  brief,  for  the  first  time, 
counsel  for  appellant  call  attention  to  a 
mistake  (evidently  merely  clerical)  iu  the 
order  of  sale,  by  which  that  order  is  made, 
at  least,  ambiguous  and  uncertain  as  to 
whether  the  whole  or  only  two-fifths  of 
the  piece  of  land  described  is  to  be  sold  by 
the  sheriff.  In  the  second  paragraph  of 
the  det^rec  it  is  ordered  "that  the  land  and 
premises  in  the  complaint,  and  hereinafter 
described,"  be  sold,  etc.  This  evidently 
refers  to  the  doscrlntlon  in  the  first  para- 
graph of  the  complaint,  which  is  the  same 
as  that  in  the  revised  agreement:  but  the 
nncertalnty  Is  created  by  what  purports 
to  be  a  description  of  the  land  "directed 
to  be  sold,"  in  the  last  paragraph  of  the 
decree,  where  it  (the  land  to  be  sold)  is 
particularly  described  by  metes  and 
boundaries  as  an  entire  piece  of  land  con- 
taining 17.42  acres.  Instead  of  being  de- 
sc|*ibed  as  the  undivided  two-fifths  of  that 


piece  of  land,  as  it  sboaid  have  1>een  de- 
scribed. This  error  might  and  should 
have  been  corrected  on  motion  In  the  trial 
court,  as  the  record  contains  all  the  data 
necessary  for  that  purpose.  There  was 
no  necessity  for  an  appeal  to  correct  it, 
at  least,  until  after  a  motion  for  that  pur- 
pose had  been  denied  by  the  trial  court. 
I  think  the  judgment  and  order  should  be 
affirmed  in  all  respects,  except  that  the 
court  below  should  be  directed  to  correct 
the  description  of  the  land  directed  to  be 
sold,  as  indicated  iu  this  opinion,  on  mo- 
tion of  either  party,  the  costs  of  this  ap- 
peal to  be  borne  by  the  appellant. 

We  concur:    Footb.  C;  Fitzgebald,  C. 

Per  Cdriam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  affirmed,  and  the  ccmrt  below  Is 
directed  to  correct  the  description  of  the 
land  directed  to  be  sold,  indicated  in  this 
opinion,  on  motion  of  either  party;  the 
costs  of  this  appeal  to  be  borne  by  the  ap- 
pellant. 
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San  Dieqo  Lumber  Co.  v.  Wooldeedob 

et  a/.    (No.  14,188.) 

(Sti^eme  Cov/rt  of  CaUfomia.   Aug.  81, 1891.) 

KsOHAmC'S  LiBN  —  Rbcobdivo  Gontbaot — Va- 

UDITT — NOTIOB  or  CLAIM. 

1.  Under  Uode  Civil  Froc.  Cal.  $  118S,  which 
provides  that  material-men  may  have  liens,  and 
that  all  building  contracts  shall  bo  in  writing 
when  the  price  exceeds  tl,000,  and  shall  be  filed 
In  the  offlce  of  the  county  recorder  before  work 
is  commenced,  otherwise  the  contract  to  be  void, 
and  in  sach  case  all  material  furnished  shall  be 
deemed  to  have  been  furnished  at  the  instance 
of  tike  owner,  a  failure  to  give  a  description  of 
the  property  affected  by  the  contract  does  not 
invalidate  it,  as  no  description  Is  required  by 
statute. 

a.  Where  a  contract  was  recorded,  a  notice  of 
lien  which  states  that  the  lien  claimant  agreed 
with  the  contractor  to  famish  the  lumber  and 
building  material  to  be  used  la  tbe  oonstructioa 
of  a  building,  and  delivered  the  same,  for  which 
the  oontraotor  agreed  to  pay  t888.88,  as  he  re- 
ceived payment  under  his  building  contract,  ia 
sufficient,  as  the  terms  of  payment  could  be  aa- 
certuined  from  the  building  contract. 

3.  Under  Code  Civil  Proc.  Cal.  J  1184.  con- 
cerning mechanics  liens,  which  provides  that  at 
least  29  per  oent.  of  the  whole  contract  price  of 
a  building  shall  be  made  payable  at  least  35  days 
alter  the  final  completion  of  the  worli,  a  contract 
providing  for  final  payment  in  30  days  after  the 
completion  of  the  work  is  not  invalid,  as  the 
statute  requires  liens  to  be  filed  within  80  days 
after  completion  of  a  building,  and  no  prejudice 
oonld  arise. 

4.  A  notice  of  Hen  was  subscribed,  "  Williams 
&  Wbitmore, "  followed  by  a  form  of  verifica- 
tion, viz. :   " ,  being  duly   sworn,   deposes 

and  says  that  he  is  one  of  the  persons  named  as 
Williams  and  Wbitmore  in  the  foregoing  claim 
of  lien.  *  •  •  [Signed]  A.  C.  Williams." 
Held  sufHeient  to  show  that  Williams,  of  Will- 
iams &  Wbitmore,  was  the  aiSant. 

Commissioners' decision.  Department  2. 
Appeal  from  superior  court,  San  Diego 
county;  W.  L.  Pierce,  Judge. 

Action  by  San  Diego  Lumber  Company 
against  W.  D.  Wooldredgo  and  others  to 
foreclose  a  material  lien.  Judgment  for 
defendants.    Plaintiff  appeals.    Berersed. 

Wellborn,  Stevens  &  Wellborn, tor  appel- 
lant. David  L.  Withingtou  and  Geo.  W. 
Hardacre,  for  respondents. 
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Tbmpi,e,  C.  This  action  Is  to  Fureclose 
a  lien  for  materials  turnlshed  defendant 
Kmitb,  as  contractor,  tor  bulldinf;  a  house 
for  defendant  Woolrtredge.  The  other  de- 
fendants were  lienors.  Williams  &  Whlt- 
roore  were  theonly  Hen  claimants  who  an- 
swered. The  contract  price  for  the  bund- 
ing was  $1,945,  all  of  wliicb  had  been  paid 
except  ?505.  Plaintiff's  demand  was  for 
f74«.86.  Williams  &  Whitmore  recov- 
ered judgment  for  $145.60,  and  fSO  as  an 
attorney's  fee.  On  the  trial varioiiB  objec- 
tions were  made  to  plaintiff's  notice  of 
lien,  all  of  which,  however,  are  only  modi- 
fications of  the  general  one,  "that  It  con- 
tains no  BuflScient  statement  of  the  terms, 
time  given,  and  conditions  of  the  con- 
tract" under  wbicb  the  materials  were 
famished.  The  ot>]ection  was  sustained, 
and  subsequently  a  nonsuit  was  granted 
as  to  defendant  Wooldredge.  Exceptions 
were  duly  taken,  and  the  case  comes  here 
on  an  appeal  from  the  judgment  and  an 
order  refusing  a  new  trial. 

The  material  portion  of  the  notice  of 
lien  is  as  follows:  "The  said  San  Diego 
Lumber  Company  agrees  to  furnish  said 
lumber  and  building  material  to  said 
Smith,  to  be  used  in  the  construction  of 
said  building  upon  said  real  property, 
and  deliver  the  same  at  Escondldo.in  said 
count.y ;  and  the  said  Smith  agrees  to  pa.v 
therefor  the  sum  of  $833.86,  the  same  to  be 
paid  in  partial  payments,  (the  amounts 
of  which  were  not  fixed,)  at  the  time 
when  payments  become  due  said  Smith, 
under  said  contract  between  hini  and  said 
Wooldredge,  provided  that  full  payment 
for  all  materials  furnished  as  aioresaid 
was  to  be  made  when  the  final  paj'ment 
become  due  said  Smith  from  said  Wool- 
dredge under  said  contract  between 
them. "  Ths  trouble  Is  that  it  refers  to 
the  contract  between  the  contractor  and 
Wooldredge  for  the  terms  of  making  pay- 
ments, and  does  not  repeat  the  provis- 
ions of  the  contract  on  that  subject.  The 
contract,  beinjr  for  more  than  $1,000,  was 
duly  filed  in  the  recorder's  office  of  the 
county,  and  all  parties  interested  could 
there  readily  ascertain  what  the  contract 
had  provided  upon  the  subject.  Referring 
to  that  contract,  we  find  payments  i)y 
installments  explicitly  stipulated.  But 
the  notice  of  lien  states  that  the  amount 
of  partial  payments  was  not  fixed.  Upon 
this  contract  the  plaintiff  could  not  insist 
upon  any  specific  sums  being  paid  until  the 
final  payment  became  due  upon  the  com- 
pletion of  the  contract,  when  all  became 
due.  This  seems  a  sufficient  compliance 
with  the  statute,  and  we  think  the  claim 
should  have  been  received  in  evidence. 

Plaintiffs  contend  that  their  recovery 
should  not  be  limited  to  the  balance  un- 
paid on  the  contract,  because  they  say  the 
contract  is  void — First,  because  it  con  tains 
no  description  of  the  property  to  be  affected 
thereby,  to  which  it  is  sufficient  answer 
that  the  statnte  contains  no  such  require- 
ment; and,  second, it  makes  the  final  pay- 
ment of  2.5  per  cent,  due  3U  days  after  final 
completion  of  the  contract,  when  the 
Code  provides  that  35  pe.  cent,  of  the  con- 
tract price  shall  be  payable  at  least  35 
daj'B  after  the  flnnl  completion  ot  the  con- 
tract.    Section    1183,   Code  Civil    Proc, 


makes  thecontract  void, If  tbe  amount  ex- 
ceeds $1,000,  unless  it  be  In  writing,  sub- 
scribed by  the  parties  thereto,  and  filed  In 
the  office  of  the  county  recorder  of  the 
county.  All  this  was  done,  and  upon  no 
other  default  does  the  statute  declare  the 
contract  void.  But  the  same  consequence 
follows  for  a  material  non-conformity  of 
the  contract  with  the  statute,  under  sec- 
tion 1184,  Code  Civil  Proc,  so  far  as  to 
permit  materlai-meu  and  laborers  to  re- 
cover without  regard  to  the  amount  due 
upon  the  contract.  After  stating  what 
the  contract  shall  contain,  it  proceeds: 
"In  case  such  contracts  and  alterations 
thereof  do  not  conform  substantially  to 
the  provisions  of  this  section,  the  labor 
done  and  the  materials  furnished  by  all 
persons,  except  the  contractor,  shall  be 
deemed  to  have  been  done  and  furnished 
at  the  personal  instance  and  request  of 
the  person  who  contracted  with  the 
contractor,  and  they  shall  have  a  lien 
for  the  value  thereof."  This  section,  as 
amended  In  1K85,  declared  all  such  con- 
tracts and  alterations  void.  In  1887  that 
provision  was  stricken  out;  but,  although 
thecontract  is  not  rendered  void,  lienors 
may  recover  irrespective  of  the  amount 
due,  and  upon  a  contract  which  shall  be 
deemed  to  have  been  made  at  the  personal 
Instance  and  request  ot  the  person  con- 
tracting with  the  contractor,  and  for  the 
value  of  the  labor  or  materials.  But  Is 
there  such  a  substantial  non-<<onformity 
with  the  requirements  of  the  Code  as  will 
justify  a  judgment  against  the  owner  to 
pay  again  a  debt  which  he  has  already 
paid  in  good  feith  upon  his  contract? 
Jn  determining  this  question  It  must  be 
k'.pt  In  mind  that  this  is  a  penalty,  and 
not  a  statutory  mode  of  acquiring  a  right 
against  another,  as  In  the  case  of  a  clnim 
ot  lien.  In  the  latter  case,  although  the 
rulehas  beensomewhat  relaxed  In  favor  ot 
Hens  under  this  chapter,  very  great  strict- 
ness of  performance  Is  generally  exacted, 
but  every  reasonable  Intendment  Is  In- 
dulged to  avoid  a  penalty.  The  plain  tiff  has 
not  been  injured,  nor  can  we  see  how  any 
lienor  could  be,  by  the  fact  that  the  final 
payment  became  dne  In  80  rather  than  33 
da.vs.  Their  liens  must  be  filed  within  30 
days,  and  attach  before  this  pa.vmeut 
could  legally  be  made  under  this  contract. 
As  they  are  in  as  good  a  position  as  they 
would  have  been  had  the  time  been  35 
days,  I  think  the  penalty  has  not  been  in- 
curred. 

There  being  due  only  about  one-half 
enough  to  pay  the  two  liens,  plaintiff  ob- 
jects to  the  notice  ot  lien  on  the  part  of 
Williams  &  Whitmore,  on  the  ground 
that  it  was  not  verified.  The  objection 
was  sustained,  and  the  ruling  is  com> 
plained  of  here.  The  claim  of  lien  la  sub- 
scribed, "Williams  &  Whitmore,"  and  Im- 
mediately following  this  signature  is 
what  is  claimed  as  a  verification,  as  fol- 
lows: "State  of  California,  county  of  San 
Diego— ss.:  .being  duly  sworn,  de- 
poses and  says  that  he  Is  one  of  the  per- 
sons named  as  Williams  and  Whitmore  lu 
tbe  foregoing  claim  of  lien;  that  he  has 
read  the  same,  and  knows  tbe  contents 
thereof;  and  that  the  same  is  true,  and 
that  it  contains  (among  other  things)  a 
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correct  statement  of  their  demand,  alter 
deducting  all  JDst  credits  and  othietH  A. 
C.  Williams.  Subscribed  and  sworn  to 
before  me  this  2d  day  of  February,  1887. 
"W.  R.  Hawthohne,  Justice  of  the  Peace." 
It  is  contended  that  this  does  not  show 
who  was  sworn,  but  I  cannot  sobscribe 
to  that  view.  Evidently  some  one  who 
In  the  notice  of  lien  was  named  Willlains 
nr  Whitmore  was  sworn,  as  appears  from 
the  body  of  the  verification,  and  the  sig'- 
nature  and  ceitlficate  of  the  raagiHtrate 
fl'x  the  matter  beyond  question.  The 
blank  is  not  more  indefinite  chnn  the  word 
"affiant"  would  have  been.  The  veriflca- 
tlon  Is  sufficient.  The  judgment  against 
the  plaintiff,  and  also  the  order  denying 
its  motion  for  a  new  trial,  should  be  re- 
versed, and  a  new  trial  had. 


We  concur: 

ALD,  C. 


Vanclirf,   C;    Fitzoer- 


Per  CiTRiAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judvnient  aud 
order  are  reveraed,  and  a  new  trial  or- 
dered. 


M  Cal.  881 
BaMISB  v.  KiRSCBBRAtJN  Bt  sJ.     (No.  13,818.) 

(Swprtme  Court  of  California.    Aug.  81, 1891.) 
Bbbach  of  Contract— Mbasubi:  of  Dimaoes. 

1.  Where,  in  an  action  for  breach  of  con- 
tract, the  complaint  alleges  tbat  defendants 
•greed  to  deliver  to  plaintiff,  at  A.,  13,000  dozen 
eggs,  as  soon  as  tbey  could  be  transported  from 
O.,  and  that  the  eKgs  arrived  at  A.  on  July  tsth, 
but  were  not  delivered  to  plaintiff  until  JTulyUlb, 
evidence  ol  the  price  of  eggs  on  July  18th  is  in- 
admissible to  show  damage. 

3.  It  was  error  to  permit  plaintiff  to  testify 
that  he  had  contracted  to  sell  the  eggs  at  21  cents 
per  dozen,  but,  on  account  of  the  failure  to  de- 
liver them  in  time,  he  lost  the  sale,  and  was 
obliged  to  sell  them  at  16  cents,  as  the  evidence 
must  be  conQned  to  the  marlcet  value  of  eggs  be- 
tween July  8th  and  14th. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county;  W.H.  Clark,  Judge. 

Action  by  Bern isb  against  KIrschbraun 
and  others  to  recover  damages  for  breach 
uf  contract.  Judgment  tor  plaintiff.  De» 
fendants  appeal.    Reversed. 

Go  aid  &  Stanford,  for  appellants.  Del 
Valle  &  Mnnday,  for  respondent. 

Paterson,  J.  It  is  alleged  In  the  com- 
pluint  that  on  or  about  June  26, 18i«8,  the 
defendants  agreed  to  deliver  to  plaintiff, 
at  Los  AngeleH,  12,000  doeen  of  eggs,  for 
the  sum  of  91,770,  as  soon  as  the  same 
conld  be  transported  by  rail  from  Omaha, 
Neb.;  thtittheeggs  arrived  atLoBAiigeles 
on  July  8, 18^8,  but  defendants  did  not  de- 
liver them  to  plaintiff  until  July  14tli,  al- 
though be  was  ready  and  willing  at  all 
times  on  and  after  the  8th  to  receive  and 
pay  for  them;  that  by  reason  of  the  failure 
of  defendants  to  deliver  the  eggs  to  plain- 
tiff upon  their  arrival  at  Los  Angeles  he 
nnstained  damages  to  the  amount  of  4^600. 
The  defendants  tiled  an  answer  denying 
each  and  every  allegation.  Judgment  was 
(Altered  on  a  verdict  in  favor  of  plaintiff  for 
$600,  and  defendant?  have  appealed. 

It  will  besenn  from  this  utatement  of 
plaintld's  cause  of  action  that  his  claim 
is    based    upon   the    facts  that    defend- 
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ants  tailed  to  deliver  the  eggs  before  July 
14th,  although  they  actually  arrived  at 
Los  Angeles  on  the  8th,  and  that  between 
these  dates  the  price  of  egffs  had  depre- 
ciated, incurring  a  loss  to  him  of  ffiOO  on 
the  lot.  In  his  testimony  plaintiCf  stated 
that  the  market  price  of  eggs  was  highest 
on  the  day  and  the  Say  after  the  eggs  ar- 
rived at  Los  Angeles.  After  that  several 
car-loads  came  into  the  market,  and  the 
price  went  down.  He  was  permltte<l  by 
the  court  to  state  that  he  had  contracted 
with  Stanley  and  Henry  to  sell  the  eggs 
to  them  for  21  cents,  but  on  account  of  the 
failure  of  defendants  to  deliver  them  in 
time  he  lost  the  sale,  and  was  obliged  to 
sell  the  eggs  at  a  traction  over  16  cents 
per  doien.  The  court  ought  to  have  sus- 
tained defendants'  objection  to  the  evi- 
dence as  to  what  Stanley  and  Henry  had 
agreed  to  pay  plaintiff  tor  the  epgs.  The 
evidence  should  have  been  confined  to  the 
Inquiry,  "What  was  the  market  value  of 
eggs  between  July  8th  and  July  14th?" 
The  price  agreed  upon  between  himsell 
and  others— in  no  way  connected  with  de- 
fendants—was incompetent  to  establish 
the  market  value  of  the  eggs  or  the  liabil- 
ity of  the  defendants.  The  court  erred 
in  a  moreseriousparticular.  It  permitted 
a  witness  culled  on  behalf  of  plaintiff  to 
state  that  about  the  time  the  eggs  arrived 
at  Los  Angeles  the.v  were  worth  21  cents 
per  dozen,  but  owing  to  the  arrival  of 
several  car-loads  the  market  price  of  eggs 
was  reduced,  and  about  the  18th  they  were 
worth  only  17  cents  per  dozen.  Between 
the  8th  and  18th,  the  witness  testified,  eggs 
were  worth  21  cents  per  dozen,  but  about 
the  18th  the  market  price  was  about  17 
cents  per  doeen.  The  damages  claimed  by 
plaintiff  were  sustained  by  him,  according 
to  the  allegations  of  his  complaint,  be- 
tween the  8th  and  14th.  Any  evidence, 
therefore,  showing;  the  market  value  of 
eggs  subseqpeut  to  the  14th,  was  clearly 
Inndmlssible.  It  is  claimed  by  appellanta 
that  there  was  no  contract  to  deliver  the 
eggs  at  any  particular  time,  and  therefore 
plaintiff  failed  to  prove  any  cause  of  ac 
tlon.  On  this  subject  the.  court  fairly  in- 
structed the  Jury,  and,  as  tlie  case  muut  be 
sent  back  for  a  new  trial,  we  will  not  ex- 
press any  opinion  as  to  the  weight  of  the 
evidence.    Judgment  and  order  reversed. 

We  concur:  Beatty,  C.  J.;  Gaeouttk. 
J.;  McFarla.vu.  J.;  Sharpstei.n',  J.;  Dk 
Haten,  J.;  Hahuisox,  J. 


so  Cal.  (88 

People  v.  Elliot.    (No.  20,808.) 
(Supreme  Court  of  California.     Aug.  81,  1891.) 

FOBGBKT— SlOSlNO  FICTITIOUS  NiMB. 

1.  One  who,  with  int«nt  to  forge  the  check 
of  R.  &  M.,  siptns  the  name  "A.  E.  R.  &  Co." 
thereto,  believing  it  to  be  the  true  name  of  the 
firm,  is  not  gailty  of  forgery,  bat  may  be  prose- 
cuted under  Pen.  Code  Cal.  j  476,  declaring  it  a 
crime  to  make  and  pass  checks  bearing  flctitioDs 
names,  with  intent  to  defraud. 

2.  In  such  case  the  defendant  cannot  be  con- 
victed of  forgery,  upon  his  confession  alone  that 
he  had  signed  the  name  "A.  £.  R.  &  Co. " 

In  bank.    Appeal  from  superior  court, 

Los  Angeles  county:  Lucien Shaw, Judge. 

Indictment  of  H.  N.  Elliot,  for  forgery . 


Digitized  by  LjOOQ IC 


484 


PACIFIC  BEPOBTEB,  Vol.  27. 


(Cal. 


Verdict  ot  gnilty.   Defendant  appeals.  Re- 
versed. 

M.  W.  CoDklin,  for  appellant.  W.  B.  HaH, 
Attj.  Gen.,  for  the  People. 

Uaroutte,  J.  The  defendant  was  con- 
victed of  the  crime  of  lorRery,  and  appeals 
to  this  court  from  the  judgment  and  order 
denying  his  motion  for  a  new  trial.  He 
wan  charged  by  the  Information  with 
forging  a  certain  check  signed  "A.  E.  Bice 
&  Co. "  The  evidence  in  the  case  was  as 
follows:  (1)  At  the  time  the  defendant 
pnicnred  money  upon  the  check  he  stated 
that  "Red  Rice,"  wlio  was  engaged  in  the 
furniture  business  at  the  city  of  Los  Ange- 
les, gave  hiui  the  check  as  the  result  ot  a 
transaction  In  furniture.  (21  "Red  Rice" 
testified  that  his  name  was  Edwin  A. 
Rice;  that  at  the  time  of  the  alleged  forg- 
ery  he  had  a  partner,  and  the  name  of  the 
firm  was  Rice  &  McKee;  and  that  he  did 
not  sign  the  check  or  authorize  It  to  be 
signed.  (8)  The  confessions  of  the  defend- 
ant that  he  forged  the  check.  It  Is  ele- 
mentary law  that  the  defendant  cannot 
be  convicted  npon  his  confessions  alone, 
and  In  this  case  there  In  no  evidence  what- 
ever as  to  the  uon-existence  of  such  a  Arm 
a8"A.  E.  Rice  &  Co.,"  and  aon  constat 
but  there  was  such  a  firm,  and  the  check 
was  genuine.  If  we  assume  that  there 
was  such  a  firm  in  existence,  then  the 
Judgment  roast  be  reversed,  and  a  new 
trial  ordered,  by  reason  of  the  insufflelency 
of  the  evidence  In  not  showing  that  the 
check  was  not  signed  by  sncb  firm.  It  we 
assume  that  there  was  no  such  Arm  In  ex- 
istence then  the  check  was  a  fictitious 
check,  and  the  prosecution  should  have 
been  bad  under  section  476  uf  the  Penal 
Code,  and  the  case  must  be  reversed  upon 
that  ground.  From  the  facts  set  forth  In 
the  Information  It  is  apparent  that  It  was 
filed  and  conviction  had  under  section  470 
of  the  Penal  Code,  which  section  is  quite 
broad  in  its  scope,  but  not  sufilclently 
broad  to  include  the  matters  contained  In 
section  476;  tor  that  section  contemplates 
that  the  information  must  contain  allega- 
tions, and  the  evidence  be  produced  to  sub- 
stantiate them,  that  the  check  was  fictl- 
tions,  and  the  defendant  knew  that  fact. 
Williams  V.  State,  9  Humph.  80;  People 
V.  Dowd,  4  Pac.  Coast  Law,  L.  J.  459. 

The  court  gave  the  Jury  the  following 
Instruction:  "It  you  find  from  the  evi- 
dence beyond  a  reasonable  doubt  that  at 
the  time  and  place  alleged,  with  the  Intent 
alleged,  defendant  did  feloniously  make, 
utter,  and  pass  as  genuine  the  check  in 
question  ;  that  he  intended  to  sign  there- 
to the  name  of  the  firm  of  Rice  &  McKee, 
and  by  mistake  signed  the  name  of '  A.  E. 
Rice  &  Co.,'  believing  that  to  be  the  cor> 
rect  name,  and  uttered  the  same  as  the 
genuine  check  of  said  firm  ;  and  that  said 
Southern  California  National  Bank  is  a 
corporation  as  alleged;  and  that  said 
check  is  false  and  unauthorized, — then  you 
should  find  the  defendant  guilty,  notwith- 
standing the  mistake  in  the  name  ot  said 
firm."  Without  going  Into  a  technical 
analysis  ot  this  Instruction,  as  to  whether 
or  not  it  fully  answersthe  requirements  of 
the  law  in  other  respects,  let  us  see  If  It  be 
true  toat  in  the  words  ot  the  Ins  traction 


the  defendant  is  guilty  ot  forgery,  "V,  ln« 
tending  to  sign  the  name  ot  the  firm  of 
Rice  &  McKee  to  the  check,  by  mistake  ha 
signed  the  name  of  A.  E.  Rlre  &  Co.,  be- 
lieving that  to  be  the  correct  name." 
Where  a  note,  bill,  check,  etc..  Is  the  Kub- 
Ject  of  a  forgery,  it  must  be  proven  that 
the  instrument  was  not  signed  by  the  per- 
son by  whom  It  purports  to  be  signed,  or 
that  such  person  did  not  exist  at  the  time; 
or,  in  other  words,  is  a  fictitious  person. 
In  this  case,  as  we  have  already  seen,  the 
proof  is  lacking  in  both  of  these  essential 
respects.  Considered  in  the  light  ot  the 
foregoing  instruction  of  the  court,  there  is 
no  such  firm  in  existence  as  "A.  E.  Rice  & 
Co.;"  therefore,  the  check  is  fictitious, and 
the  prosecution  should  have  been  had  un* 
der  Hectlon  476,  heretofore  cited.  The  law 
appears  to  recognize  a  distinction  between 
forged  instruments  purporting  to  have 
the  signature  of  a  person  in  existence,  and 
those  where  the  signature  Is  purely  and 
entirely  fictitious.  Indeed,  at  common 
law,  at  one  time,  it  was  not  forgery  to 
sign  the  name  ot  a  fictitious  person  to  an 
Instrument.  Section  470  of  the  Penal  Code 
is  quite  broad  in  its  terms,  and,  in  the  ab- 
sence of  said  section  476,  it  might  probably 
be  construed  broad  enough  to  Include  fic- 
titious Instruments  as  referred  to  in  said 
section  ;  but,  the  legislative  mind  having 
been  directed  specially  to  that  class  of  in- 
struments with  reference  to  the  offense  of 
forgery,  it  would  seem  the  act  ot  making 
or  passing  a  fictitious  check  could  only  be 
prosecuted  when  brought  within  the  re- 
quirements and  conditions  of  that  seutlon. 
Considered  In  the  light  of  the  instruction, 
the  signature  Is  of  a  copartnership  not  In 
existence,  which,  ipso  facto,  makes  the  in- 
strument a  fictitious  check;  and  the  fact, 
if  it  be  a  fact,  that  defendant  Intended  to 
sign  the  name  of  an  existing  firm  to  the 
check  appears  to  be  entirely  immaterial. 
He  is  being  prosecuted,  and  necessarily  so, 
tor  an  offense  actually  committed,  and  not 
for  an  offense  he  may  have  Intended  to 
commit.  The  law  does  not  recognise  a 
man's  intentions  as  a  crime,  however  cor- 
rupt and  criminal  thoseintentlonsmay be. 
His  Intentions  simply  form  the  light  by 
which  we  read  and  weigh  his  acts.  This 
is  in  no  sense  a  questioiT  ot  idem  bod&ds, 
but  the  defendant  appears  to  have  been 
prosecuted  upon  the  theory  that  the  sig- 
nature of  the  esistlng  firm  "Rice  and  Mc- 
Kee, "for  the  purposes  of  this  case,  was 
attached  to  the  check.  EspeclBlly  Is  this 
apparent  when  we  consider  the  following 
instruction:  "In  order  to  constitute  the 
crime  of  forgery,  the  resemblance  of  the 
forged  signature  to  the  genuine  must  be 
such  as  nilghtdecelve  a  person  ot  ordinary 
caution."  While  we  are  not  called  upon 
to  review  this  instruction,  It  being  given 
at  the  request  of  the  defendant,  yet  In  the 
face  of  the  fact  that  the  signature  to  this 
check  Is  flctirious,  as  the  court  assumed  in 
the  other  instruction  which  we  have  con- 
sidered, and  that  there  was  no  such  firm 
In  existence  as  A.  E.  Rice  &  Co.,  and  there- 
fore no  such  genuine  signature  In  exlsti- 
ence,  to  say  the  least,  the  two  instructions, 
when  taken  together,  must  have  tended 
to  contuse  and  cloud  the  minds  of  the  Jury. 
For  the  foregoing  reasons  the  judgment 
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and  order  are  reversed,  and  the  cause  re- 
mnnded  (or  a  new  trial. 

We  ooncnr:  Patkrson,  J. ;  Harrison, 
J.;  McFabland,J.;  Db Haven, J.;  Bbabp- 

VTKIN,  J. 

(W  Cal.  no)  -■ 

Manning  ▼.  Dbn.    (No.  13,821.) 

(Supreme  Court  of  CaHfomia.    Aug.  81, 1891. 

Stbbkt  Impboteiients  —  Vamditt  Of  COMTSACn 

— AaSESSMEXT— EVIDEMCB. 

1.  Aot  Cal.  March  18,  1S85,  S  5,  relaUng  to 
■tnset  improvements,  provides  that  after  con- 
tracts have  been  awarded  notice  thereof  shall  be 
posted  for  6  days,  and  that  within  10  days  from 
the  first  posting,  if  the  owners  of  the  major  part 
of  the  frontage  on  the  street  where  work  is  to  be 
done  shall  elect  to  take  the  worli  at  the  prioe 
awarded,  and  shall  enter  into  a  contract  to  that 
effect,  they  shall  have  the  work;  but  if  they  do 
not  so  elect,  the  street  superintendent  sliall  con- 
tract the  work  to  the  one  to  whom  it  was  award- 
ed. Held,  that  the  superintendent  had  no  au- 
thority to  contract  with  the  one  to  whom  it  had 
been  awarded  uniil  after  10  days  from  the  first 
posting  of  the  notice  of  award. 

2.  Wliere  the  complaint  in  an  action  to  fore- 
close the  Ken  of  a  street  assessment  alleges  a 
contract  with  the  street  superintendent,  and  the 
answer  denies  it,  the  award,  assessments,  and 
diagrams,  with  the  affidavit  of  demand  and  non- 
payment, oonstitnte  prima  fade  evidence  of  sneh 
oontraot 

8.  Defendant  offered  ia  evidence  two  doon- 
ments,  one  purporting  to  be  a  contract  between 
tiie  plaintiff's  assignors  and  the  street  superin- 
tendent, but  which  was  signed  by  the  assignors 
only;  the  other  was  in  the  form  of  a  bond,  which 
justified  io  "double  the  sum  in  the  bond  specified 
as  the  penalty  thereof,"  without  naming  the 
amount  of  the  penalty,  or  the  names  of  the  ob- 
ligors, or  making  any  reference  to  any  oontract 
for  specific  work,  and  was  signed  by  the  obligors 
only.  Each  document  was  certified  as  a  "true 
and  corrout  copy"  of  the  original  on  file  in  the 
street  superintendent's  office.  Held  that,  as  they 
tended  to  show  that  no  contract  for  doing  the 
work  had  ever  been  made,  they  should  have  been 
admitted  in  evidence. 

4.  The  ebjeotions  to  the  correotneas  of  the 
proceedings,  being  jorisdiotlonal,  were  not 
waived  by  defendant's  failure  to  appeal  to  the 
city  council  under  Act  Cal.  March  18,  1885,  { 
11,  which  provides,  among  other  things,  for  ap- 
peals to  the  council  by  those  who  have  any  ob- 
jection to  any  act  or  proceeding  of  the  superin- 
tendent of  streets;  and,  after  authorising  the 
council  to  correct  the  proceeding,  declares  that 
the  decision  of  the  council  shall  Im  final  "as  to 
•11  errors,  informalities,  and  irregularities  which 
said  city  council  might  have  remedied  and 
avoided." 

5.  Nor  does  the  farther  provision  in  section 
11,  that  "no  assessment  shall  oe  held  invalid  ex- 
cept upon  appeal  to  the  city  council, "  eto.,  apply 
to  a  case  where  the  council  are  powerless  to 
remedy  the  defect. 

6.  The  Judgment  was  erroneous  in  providing 
for  a  personal  judgment  against  defendant  for 
any  deficiency  that  might  remain  after  the  sale 
of  the  lot  assessed. 

In  bank.  Appeal  from  superior  court, 
Loa  Angeles  county;  Walter  Van  Dtkb, 
Jud^e. 

Action  by  E.  K.  Mannlne  against  B.  S. 
Den  to  lorecluse  the  lien  of  a  street  assess- 
nient.  Judgnient  for  plalntlR,  and  de- 
fendant moved  for  a  new  trial,  wliich  be- 
ing denied  he  appeals.    Reversed. 

M.  WhnJinf,  for  appellant.  Berdon, 
CaJo  A  G&rriaon,  tor  respondent. 

Harbison,  J.  1.  It  Is  alleged  In  the 
complaint  that  on  the  15th  day  of  Octo- 


ber, 1888,  the  cltycnancll  of  Los  Angelee' 
awarded  to  the  asetgnors  of  the  plaintiff 
a  contract  fordoing  the  work  upon  which 
the  assessment  in  question  was  afterwards 
Issued;  that  the  clerk  posted  a  notice  of 
said  award  "on  the  17th  day  of  October, 
1888,  and  for  Ave  days  thereafter;"  that 
afterwards,  on  the  22d  day  of  October, 
1888,  the  street  superlntendententcred  into 
a  contract  with  the  plaintiff's  assignors 
to  do  said  work,  and  thereafter  made  the 
assessment  upon  which  this  action  is 
brought.  Section  6  of  the  act  of  Marcb 
18, 1885,  authorising  street  improvements, 
provides  that  after  the  contract  has  been 
awarded  "notice  of  such  awards  of  con- 
tracts shall  be  posted  for  Are  days,  in  the 
same  manner  as  hereinbefore  provided  for 
the  publication  of  proposals  for  said 
work.  The  owners  of  the  major  part  of 
the  frontage  of  lots  and  lands  apon  the 
street  whereon  said  work  is  to  be  done 
•  •  •  may  within  ten  days  after  the 
first  posting  of  notice  of  said  award  elect 
to  take  said  work,  and  enter  into  a  writ- 
ten contract  to  do  the  whole  work  at  the 
price  at  which  the  same  has  been  award- 
ed. Should  the  said  owners  fail  to  elect 
to  take  said  work,  and  to  enter  into  a 
written  contract  therefor  within  said  ten 
days,  *  *  *  it  shall  be  the  duty  of  the 
superintendent  of  streets  to  enter  Into  a 
contract  with  the  original  bidder,  to 
whom  the  contract  was  awarded,  at  the 
prices  specified  In  his  bid."  The  provis- 
ions of  this  section  make  it  clear  that  the 
superintendent  Is  not  authorised  to  enter 
into  a  contract  with  the  person  to  whom 
It  has  been  awarded  until  after  the  expira- 
tion of  10  days  from  the  first  posting  of 
the  notice  of  award.  During  that  period 
the  owners  of  the  land  to  be  assessed  are 
allowed  the  privilege  of  electing  to  take 
the  work,  and  enter  into  a  written  con- 
tract to  do  the  same  at  the  price  at  which 
It  was  awarded.  The  power  of  the  super- 
intendent to  enter  into  a  contract  with 
the  "original  bidder"  does  not  arise  or 
come  into  existence  except  upon  a  failure 
of  the  owners  to  make  their  election  with- 
in the  statutory  period ;  and  any  contract 
entered  into  by  him  with  the  bidder  be- 
fore  the  time  when  by  the  statute  he  has 
the  power  to  enter  into  such  contract  is 
without  authority  and  void,  and,  conse- 
quently, cannot  be  the  basis  of  a  valid 
assesBment.  Burke  v.  Turney,  64  Cal.  4X6. 
2.  One  of  the  issues  to  be  determined  by 
the  court  was  whether  the  superintendent 
of  streets  had  entered  into  a  contract  with 
the  assignors  of  the  plaintiff.  The  com- 
plaint alleged  that  such  contract  had 
been  entered  into  by  him  on  the  23d  day 
of  October,  1888.  This  allegation  was  d©. 
nied  by  the  answer,  and  It  was,  therefore, 
incumbent  upon  the  plaintiff  to  establish 
the  fact.  If  the  superintendent  had  not 
entered  into  any  contract  for  doing  the 
work,  there  was  no  authority  for  hira  to 
make  any  asesssment,  and  the  assessment 
that  had  been  offered  In  evidence  by  the 
plaintiff  would  not  create  any  charge 
jpon  the  property  of  the  defendant.  The 
•ward,  assessment,  and  diagram,  with 
the  affidavitof  demand  and  non-payment, 
offered  by  the  plaintiff,  was  prima  faelB 
evidence  that  such  contract  had  been  ea> 
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tererl  into,  and.  In  the  absence  ot  any  other 
evidence,  would  have  Juetifled  the  court 
Id  ao  fluding.  It  was,  however,  compe- 
tent for  the  defendant  to  overcome  the 
effect  ot  this  evidence,  and  establlBh  bia 
denial  ot  the  alleeatton,  by  any  compe- 
tent and  relevant  evidence.  The  docu- 
meute  offered  by  him  were  both  relevant 
and  material  for  this  purpone,  and  should 
have  been  received  in  evidence.  One  of 
the  documents  offered  purported  to  be  a 
contract  between  the  superintendent  and 
the  plaintiff's  asalprnora  for  doing;  the  work 
that  had  been  awarded  to  them,  and  bore 
the  aame  date  as  the  contract  alleged  in 
the  compaint.  It  had  been  prepared  tor 
execution  by  both  parties,  and  waa  signed 
by  the  plaintiff's  assignors,  but  was  not 
signed  by  the  superintendent.  The  other 
document  was  inthetormota  bond  for  the 
faithful  performance  of  the  work,  and  waa 
signed  by  the  plaintiff's  assignors  and 
two  Boreties,  who  Justified  in  "double  the 
sum  in  the  bond  apeclHed  as  the  penalty 
thereof;*  but  the  bond  itself  named  no 
obligors,  nor  did  it  specify  any  sum  as  the 
penalty  thereof.  It  was  only  a  blank 
form,  without  containing  any  reference  to 
any  contract  for  any  apevific  work,  and 
was  without  any  date.  These  two  docu- 
ments were  produced  from  the  records  ot 
the  superintendent  of  streets,  and  were 
each  certified  to  he  8'*true  and  correct 
copy  of  the  original  on  file  in  the  ofBce  ot 
the  superintendent  of  streets. "  They  cer- 
tainly tended  to  show  that  no  contract 
for  doing  the  work  had  ever  been  entered 
Into  by  the  superintendent.  Being  on  file 
In  hie  office,  they  bore  the  premimptlon  ot 
an  official  character  and  relevancy  to  an 
aAsessment  made  by  him  for  the  work  de- 
scribed therein;  and,  in  the  absence  of 
proof  ot  any  other  contract,  the  court 
mast  have  lound  that  they  were  the  only 
contracts  in  his  office  fordoing  that  work. 
3.  Any  objections  to  the  correctness  of 
the  proceedings  by  reason  of  the  foregoing 
defects,  were  not  waived  by  the  defend- 
ant by  bis  failure  to  appeal  to  the  city 
council.  Section  11  of  the  statute  in  ques- 
tion provides  tor  an  appeal  to  the  city 
council  by  those  who  feci  aggrieved,  or 
have  any  objection  to  any  act,  determina- 
tion, or  proceeding  ot  the  superintendent 
of  streets;  and,  alter  authorizing  the  city 
council  to  rcmed.v  and  correct  any  error 
or  Informality  In  the  proceedings,  declares 
that  tlic  decisions  and  detcrniinationH  of 
said  city  council  upon  such  appeal  shall 
be  final  and  conclusive  "as  to  all  errors, 
infurmalitles,  and  irregularities  which 
said  city  council  might  have  remedied  and 
avoided."  It  Is  evident,  however,  that 
the  foregoing  defects  in  the  proceedings 
could  not  have  been  remedied  or  avoided 
by  the  city  council  upon  an.v  appeal  from 
the  assessment.  At  that  time  the  work 
had  been  done,  and  there  was  no  occasion 
for  any  contract  to  be  entered  into;  and 
any  direction  from  the  city  council  to  the 
superintendent  of  streets  to  enter  into  a 

.contract  would  have  been  nugatory  as  to 
anythingthat  had  taken  place  priortbere- 

I  to.    A  contract  entered  into  by  the  super- 
intendent at  that  date  would  not  validate 

!an  assessment  for  work  that  had  been 


done  prior  thereto.    Unless  the  superin- 


tendent had  entered  into  a  contract  In 
pursuance  of  (he  award  at  a  time  when 
by  the  provisions  of  the  statute  he  was 
authorized  to  do  so,  there  was  no  founda- 
tion for  any  ot  the  subsequent  proceed* 
ings.  and  the  person  who  did  the  work 
acquired  no  rights  thereby  against  the 
owner.  "A  contract  authorized  and  exe- 
cuted in  the  mode  prescribed  by  the  act,  la 
Indispensable  to  the  validity  of  the  assess- 
ment. This  defect  Is  not  cured  by  the  fali- 
nre  of  the  lot-holders  to  appeal  to  the 
board,  because, had  an  appeal  been  taken, 
the  defect  could  not  have  been  remedied  by 
the  hoard."  Dougherty  v.  Hitchcock,  35 
Cal.  524.  "The  premature  action  ot  the 
superintendent  was  one  which  affected  his 
power  or  Jurisdiction.  His  action  was 
void,  and  that  which  was  void  does  not 
become  valid  by  reason  ot  a  failure  to  ap- 
peal. The  property  owners  were  not  ag- 
grieved, and  the  failure  ot  the  contractor 
to  appeal  did  not  operate  (1)  to  create 
a  grievance  on  the  part  of  defendants,  and 
(21  to  estop  them  from  com  plaining  of  It." 
Burke  V.  Turney,  54  Cal.  487. 

The  provision  in  the  latter  part  of  sec- 
tion 11,  that  no  assessment  shall  be  held 
invalid  except  upon  appeal  to  the  city 
council,  etc.,  has  no  application  to  a  case 
in  which  an  appeal  Is  not  authorised,  or 
in  which,  even  if  taken,  the  city  council 
conld  not  have  remedied  the  defect.  The 
legislature  did  not  intend  to  declare  that 
the  owner  should  be  deprived  of  his  defense 
to  any  claim  upon  an  assessment,  where 
the  assessment  waa  void  by  reason  ot  in- 
curable defects,  because  he  had  failed  to 
invoke  the  aid  ot  a  tribunal  which  was 
powerless  to  grant  him  any  relief.  Nor 
would  the  owner  be  estopped  from  pre- 
senting any  such  defects  because  he  had 
appealed  to  the  city  council,  and  that 
body  had  denied  him  relief.  Their  denial 
of  relief  may  have  been  based  upon  the 
express  ground  that  the  matter  appealed 
from  was  not  such  as  they  could  remedy, 
and,  therefore,  they  -would  decline  to  take 
any  action.  If,  however,  they  had  ex- 
pressly deteriDircd  that  the  assessment 
was  valid  and  the  previous  steps  Irregular, 
their  decision  wonld  not  have  any  binding 
force.  Being  a  tribunal  ot  limited  Jurisdic^ 
tlon,  unless  the  tacts  conferring  such  jnris* 
diction  existed,  their  action  would  be  void, 
and  it  would  be  competent  at  any  time  to 
show  that  they  had  no  Jarlsdtction  to  de- 
termine the  question. 

4.  The  Judgment  entered  herein  Is  er- 
roneous. It  provides  tor  a  personal  Judg- 
ment against  the  defendant  for  any  defi- 
ciency that  may  remain  after  a  sale  of  the 
lot  assessed.  Such  Judgment  is  unauthor- 
ized. Taylor  v.  Palmer,  31  Cai.  241.  The 
Judgment  and  order  denying  a  new  trial 
are  reversed. 

We  concur:  Beatty,  C.  J.;  McFak- 
LAND,  J.;  Dc  Haven,  J.;  Gakoijttb,  J.; 
Shabfstei.v,  J. 

80  Cal.  817 

la  re  Chb.nkv.    (No.  20.854.) 

(Supreme  Court  of  CaUfomia.    Sept.  1, 1891.) 

CiBRTiKO  CoNcmLvD  Weapons — Citt  Oksinaxcb 

— PBHAVn. 

1.  Const.   Cal.  art.  11,   J  11,  providing  that 
any  olty  may  make  all  such  local  police  regulv 
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tians  as  are  not  In  oonfliot  with  general  laws, 
empowers  a  city  to  probiblt  by  ordinance  the 
carrying  at  concealed  weapons  by  persona,  not 
public  officers  or  travelers,  without  a  permit  from 
the  police  commissiouers. 

a.  A  city  has  the  right  to  prescribe  any  pen- 
alty for  the  Tiolation  of  its  ordinances  within 
the  limits  designated  by  its  charter;  and  where 
Bt  Cal.  1861,  p.  552,  fixed  the  limit  at  tl,000,  a 
line  of  $250  for  carrying  concealed  weapons  is 
not  ezoessiv*. 

In  bank.    Petition  by  O.  F.  Cheney  for 

writ  ot  habeas  corpus.    Writ  diBcbarged. 
Z.  T.  Cason,  for  petitioner.    Daviahoud- 
erback  and   TV.  S.  Barues,  Dist.  Atty.,  for 
respondent. 

Harrison,  J.  Tbe  petitioner  was  con- 
victed in  the  police  court  ot  tbe  city  and 
county  of  Ban  Francisco  of  violating  sec 
tion  22  of  ordinance  No.  1GU3  of  said  city 
and  county,  as  amended  by  ordinance  No. 
'2iH\),  and  was  sentenced  "to  pay  a  fine  of 
i|250,  and,  in  default  of  payment  of  said 
fine,  to  be  Imprisoned  in  the  county  Jail  of 
said  city  and  coanty  at  tbe  rate  of  one 
day  for  each  one  dollar  ot  said  tine,  until 
said  tine  is  satisfied."  The  fine  not  being 
paid,  lie  was  on  the  8th  day  ot  June,  1(91, 
committed  to  tbe  custody  of  the  sheriff,  by 
whom,  at  the  issuance  of  the  writ  herein, 
he  was  detained  in  the  county  Jail  unuer 
said  coniniltment.  Section  22  ot  theordi- 
nani-enumedreadsas follows:  "Sec.  22.  It 
shall  be  unlawful  tor  any  persou,  not  be- 
ing a  public  officer  or  traveler,  or  not  hav- 
ing a  permit  from  the  police  commission- 
ers of  this  city  and  county,  to  wear  or 
carry  concealed  In  this  city  and  county 
any  pistol,  dirk,  or  other  dangerous  or 
deadl.v  weapon.  Every  person  violating 
any  of  the  provisions  of  this  order  shall  be 
deemed  guilty  of  a  misdemeanor,  and  be 
punished  by  a  fine  of  nut  less  than  $250 
aud  not  exceeding  $500,  or  by  imprison- 
ment not  lees  than  three  months  and  not 
exceeding  six  months,  or  by  both  such  tine 
and  Imprisonment.  Such  persons,  and  no 
others,  shall  be  termed  '  travelers,'  within 
tbe  meaning  ot  this  order,  as  may  be  act- 
ually engaged  In  making  a  journey  at  the 
time.  The  police  commissioners  may 
grant  written  permission  to  any  peace- 
able person,  whose  profession  or  occupa- 
tion may  require  him  to  be  out  at  late 
hours  of  tbe  night,  to  carry  concealed 
deadly  weapons  for  his  own  protection. " 
It  is  contended  by  the  petitioner  that  the 
Judgment  under  which  he  was  convicted  is 
void,  nnd  his  detention  thereunder  unlaw- 
ful, for  the  reason  that  bytbe  terms  of  the 
ordinance  the  court  has  no  discretion  to 
fix  tbe  penalty  for  its  violation  at  a  less 
sum  than  $250,  and  the  ordinance  is  there- 
fore "repugnant  to,  and  not  in  harmony 
with,  tbe  spirit  and  letter  of  the  laws  and 
couHtitntion  of  the  state  of  California  up- 
on kindred  subjects,  and  in  conflict  with 
the  kindred  statutory  provisions  thereof ; " 
and  also  for  the  reason  that  under  the 
terms  of  his  sentence  he  may  be  conflned 
250  days,  whereas  the  limit  of  imprison- 
ment which  the  court  is  authorized  to  im- 
pose as  a  punishment  for  the  violation  ot 
the  ordinance  Is  6  months. 

Counsel  for  petitioner  has  not  pointed 
out  to  us  any  speclflc  provisions  of  the 
statutes  or  constitution  ct  this  state  with 


which  the  ordinance  is  directly  repugnant 
or  in  conflict,  but  in  his  argument  haci 
chiefly  relied  upon  the  proposition  that 
thie  ordinance  Is  void  upon  the  ground 
that  the  minimum  penalty  for  Its  viola- 
tion isezcesslveand  unreasonable.  Article 
11,  §  11,  of  the  constitution  of  this  state 
provides  that  "  any  county,  city,  town,  or 
township  may  make  and  enforce  within 
its  limits  ail  such  local  police,  sanitary, 
and  other  regulations  as  are  not  in  con- 
flict with  general  laws."  This  gives  to 
each  municipality  the  right  to  determine 
what  police  regulations  it  will  prescribe; 
and  the  only  limitation  upon  the  exercise 
of  the  power  is  that  such  regulations  shall 
not  be  in  conflict  with  the  general  laws  of 
this  state.  There  is  no  general  law  In  this 
state  which  forbids  the  carrying  of  deadly 
weapons  concealed ;  so  that  In  the  passage 
of  this  ordinance  there  is  no  violation  of 
the  constitutional  limitation.  It  is  a  well- 
recognised  principle  in  government  that 
the  police  requirements  ot  a  city  are  differ- 
ent from  those  of  the  state  at  large,  and 
that  stricter  regulations  are  essential  to 
the  good  order  and  peace  of  a  crowded 
metropolis  than  are  required  in  the  sparse- 
ly-peopled portions  of  the  country.  Hence 
the  organic  act  of  tbe  state  has  directly 
conferred  upon  eacb  city  the  power  to 
make  such  rules,  in  regaiating  the  conduct 
of  those  within  Its  Jurisdiction,  as  In  the 
Judgment  of  Its  legislative  body  will  best 
preserve  their  rights.  Many  police  regula- 
tions which  are  demanded  by  the  exigen- 
cies ot  life  In  a  crowded  city  have  reference 
chiefly  to  social  order,  and  are  directed  to 
the  promotion  ot  the  comfort  and  safety 
ot  the  citizen,  as  well  as  to  the  protection 
ot  individual  and  public  property.  The 
mode  of  using  the  streets,  the  manner  of 
conducting  business,  the  times  and  places 
at  which  certain  occupations  shall  be 
plied,  are  instances  ot  this  class,  and  the 
power  granted  to  the  city  is  limited  to 
their  regulation.  It  is  with  reference  to 
ordinances  of  this  character  that  it  is  said 
by  courts  they  must  be  reasonable,  aud 
not  violate  those  rights  of  the  Individual 
that  are  superior  to  the  demands  of  so- 
ciety. There  are  other  police  regulations, 
however,  which  are  intend'»d  for  the  pre- 
vention of  crime  and  the  preservation  ot 
tbe  public  pence,  and  in  reference  to  which 
tbe  legislative  body  of  the  city  Is  vested 
with  a  discretion  that  is  nut  reviewable 
by  the  courts.  In  the  exercise  of  this  pow- 
er, the  municipality.  In  determining  the 
penalty  to  be  Imposed  for  violating  Its  or- 
dinances. Is  limited  only  by  the  terms  ot 
Its  charter,  aud  the  reasonableness  ot  the 
punishment  Is  not  to  be  questioned  else- 
where. It  is  a  well-recognized  fact  that 
the  unrestricted  habit  ot  carrying  con- 
cealed weapons  is  the  source  of  much 
crime,  and  frequently  leads  to  causeless 
homicides  as  well  as  to  breaches  ot  the 
peace  that  would  not  otherwise  occur. 
The  majority  of  citizens  have  no  occasion 
or  inclination  to  carry  such  weapons;  ond 
it  is  often  the  cose  that  the  innocent  by- 
stander is  made  to  suffer  from  the  unin- 
tended act  of  another,  who,  in  the  heat  ot 
fvasslou, attempts  toinstantlyresent  some 
ancied  insult  or  trivial  injury.  It  is  to 
protect  the  law-abiding  citizen,  as  well  as 
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to  prevent  a  breach  of  the  peace  or  the 
eommlRBion  of  crime,  that  the  ordluance 
In  question  has  been  passed.  By  Its  terms, 
ample  provision  Is  made  for  those  whose 
oecessltles  oJ  life  or  of  occupation  require 
protection  from  carrying  such  weapons; 
and,  as  the  prohibition  does  not  extend  to 
those  who  come  within  the  exceptions, 
there  is  no  invasion  of  the  rights  of  the 
citizen. 

Having  the  right  to  pass  the  ordinance 
in  question,  the  city  has  the  right  to  pre- 
scribe any  penalty  for  its  violation  within 
the  limit  deHignated  in  Its  charter.  As  the 
legislature  has  fixed  this  limit  at  the  sum 
of  $1,000,  (St.  1861,  p.  552,)  It  follows  that 
the  penalty  prescribed  by  the  ordinance  is 
not  Illegal.  The  writ  Is  discharged,  and 
the  prisoner  remanded  to  the  custody  of 
the  sheriff. 

We  concur:      Paterson,   J.;     McFar- 

LAND,  J.;  8BARPSTBIN,  J. ;  GAROUTTB,  J. 

I  concor  in  the  ludgment :  DbHatbn.J. 


(80  Cal.  643)  

Bates  et  at.  ▼.  Santa  Barbara  Coontt 
et  a/.  (No.  14,872.)! 

(Supreme  Court  of  Calif  omAa.    Aug.  SI,  1891.) 

Mbcbanios'  Ljxsa— Notice  to  Owras— Costs  ass 
CoDMBEL  Fees. 

1.  Under  Code  Civil  Proa  Cal.  %  1184,  pio- 
vidlng  that  a  mechanic  or  material- man  may 
eive  the  owner  of  the  building  for  which  he  has 
famished  material  or  labor  written  notice  of  his 
claim,  and  that  It  thereupon  becomes  the  dnty  of 
the  owner  to  retain  sufBcient  funds  to  pay  It,  a 
mecbanio  employed  by  a  sabcontractor,  who 
serves  the  required  notice,  acquires  a  prior  right 
to  the  fund  in  the  hands  of  the  owner  due  the  con- 
tractor, though  the  latter  may  not  be  entitled  to 
a  lien,  the  building  being  a  public  one. 

2.  The  rif?ht  of  such  mechanic  to  a  deflclency 
Indgment  against  the  subcontractor  is  not  waived 
by  his  proceeding  to  enforce  the  lien,  or  to  re- 
cover from  the  owner  the  balance  of  the  contract 
price  unpaid. 

3.  Where  no  lien  exists,  the  costs  of  filing 
notice  thereof  and  counsel  fees  for  its  attempted 
enforcement  cannot  be  allowed. 

Department  1.  Appeal  from  superior 
court,  iSanta  Barbara  county;  B.  M.  I)il>- 
L.AHD,  Judge. 

Action  by  Bates  and  others  against 
8anla  Barbara  county  and  others  to  en- 
force a  mechanic's  lien.  Judgment  for 
plutntifls,  and  dptendants  appeal.  Modi- 
tied  and  affirmed. 

J»8.  G.  OarriKon,  W.  C.Stratton.and  Del 
Vnlle  &  Mumlay,  for  appellants.  B.  F. 
Thnnms,Jnhn  J.  Hoye.e,  ani\  .1.  E.  Put- 
nam, DiHt.  Atty.,  for  respondents. 

Patkkson,  J.  On  October  2,  1888,  the 
defendants  Booty  and  Holmes  entered  in- 
to an  agreement  with  the  defendant  the 
county  of  Sautn  Barbara  to  erect  for  the 
latter  on  a  public  block  in  the  city  nf  San- 
ta Barbnra  a  brick  building,  to  be  used  by 
thecounty  as  a  b<ili  of  recordK,  fur  the  sum 
of  $10,850.  The  contract  was  reduce<l  to 
writing,  but  was  never  signed  by  any  officer 
of  the  county.  Tliereaiter,  defeudiint  the 
Star  Brick  &  Supply  Company  begun  the 
construction  of  the  building  under  a  con- 
tract with  Booty  and  Holmes,  and  prose- 
cuted the  same  until  August,  ltjti9,  nlieu 

*  Rehearing  denied. 


Booty  and  Kolmes  assumed  control  of  the 
work,  which  was  completed  by  tbeni,  and 
turned  over  to  and  accepted  by  the  coun- 
ty on  September  11, 1889.  PlalntlBs  and 
their  assignors  performed  services  and 
furnished  materials  under  contractu  made 
with  the  Star  Brick  &  Supply  Company, 
while  the  latter  wasengaged  In  construct- 
ing the  building,  and  it  Is  for  the  value  of 
such  services  and  materials  that  this  ac- 
tion was  brought.  During  the  progress 
of  the  work  the  county  paid  to  Booty  aud 
Uolmee  on  account  of  tbe  contract  price 
the  sum  of  $U,W1,  leaving  a  balance  of 
$7,859  due  at  the  time  the  building  was 
completed.  Soon,  after  the  completion  of 
tbe  work  plaintiffs  served  upon  tbe 
proper  county  officers  notices  in  writing 
of  their  respective  demands,  and  thereni>- 
on  the  board  of  supervisors  passed  a  reso- 
lution reserving  the  balance  of  the  con- 
tract price  for  the  satisfaction  of  ail  claims 
and  liens.  Notices  in  tbe  form  required  by 
section  1187,  Code  avil  Proc.,  were  filed  in 
due  time  in  the  office  of  tbe  county  re- 
corder by  the  plaintiffs.  On  Janxiary4, 
1890.  plaintiffs  filed  their  claims againstthe 
county  with  tbe  clerk  of  tbe  board, setting 
forth  tbe  facts  required  by  tbe  provisions 
of  the  county  and  township  government 
act,  and  tbe  board  refused  to  pay  the 
same,  or  any  of  them,  until  tbe  claims 
were  eatablisbed  by  the  judgment  of  a 
court  of  competent  Jurisdiction.  There- 
upon this  action  was  commenced  against 
the  county  of  Santa  Barbara  for  tbe  sums- 
of  $6,551.73,  value  of  the  work  doneand  ma- 
terials furnished  by  plaintiffs,  $37.40,  cost 
of  filing  and  recording  the  notices  of  lien, 
and  $850.  attorneys'  fees.  Upon  the  appli 
cation  of  thecounty, tbedefendants  Booty 
and  Holmes,  original  contractors,  and  tbe 
brick  and  supply  company,  subcontract- 
ors, were  brought  in  and  made  parties  de- 
fendant. The  court  found  as  conclusions  of 
law  that  the  several  plaintiffs  were  enti- 
tled to  recover  judgment  against  tbe  coun- 
ty of  Santa  Barbara  in  accordance  witb 
the  rank  of  their  respective  claims,  specify- 
ing the  rank  of  each,  the  amount  to 
which  they  were  entitled, togetherwith  in- 
terest thereon,  costs,  and  an  attorney  fee 
of  $30  for  each  claimant,  the  same  to  be 
paid  out  of  the  balance  of  $7,8.^9,  set  aside 
for  that  purpose  by  the  board  of  super- 
visors; that  the  claims  of  Booty  and 
Holmes  and  the  brick  and  supply  com- 
pany were  all  subordinate  and  subject 
to  the  claims  of  the  plaintiffs;  that,  in 
case  the  fund  was  Insufficient  to  pay  the 
amounts  found  due,  plaintiffs  would  be 
entitled  to  juilgment  against  the  defend- 
ant the  bricli  and  supply  company  for  tbe 
deflclency;  and  that  plaintlSs  were  enti- 
tled to  a  lien  on  the  hall  of  records.  Judg- 
ment followed  in  accordance  with  the  con- 
clusions of  law,  except  that  no  lien  was 
declared  therein  iigalnst  the  building.  The 
county  was  satiRfled  with  the  Judgment, 
and  paid  the  claims  as  directed  by  it. 
The  defendants  Booty  and  Holmes  and 
tbe  brick  and  supply  company  appealed, 
bringing  the  case  before  us  on  tbe  Judg- 
ment roll  alone. 

Appellants'  contention  that  a  lien  can- 
not be  acquired  against  a  public  building 
Is  sustained   by   tbe    authurities,  (PMi. 
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Mecta.  Liens,  §  179;  Code  Civil  Proc.  8  690, 
Bubd.  18;  Bipley  v.  Gage  Co.,  8  Neb.  397 ;  2 
Dill.  Mud.  Corp.  §  577 ;  Foster  t.  Fowler,  60 
Pa,  St.  27;  PoUlon  v.  Mayor,  47  N.  Y.  666; 
Mayrhofer  ▼  Board,  [Cal.]  26  Fac.  Rep. 
646;)  bnt  It  does  not  follow  that  the 
claims  of  Booty  and  Holmes  are  not  sol^ 
ordinate  and  subject  to  the  claims  of  the 
plaintiffs,  so  tar  as  the  unpaid  portion  of 
tbe  contract  price  is  concerned.  Under 
section  1184,  Code  Civil  Froc.themechanic 
or  material-man  may  give  the  owner  of 
the  ballding  upon  which  he  has  performed 
labor,  or  for  which  be  has  famished  mate* 
rial,  written  notice  of  his  claim,  and  there- 
upon  it  becomes  the  duty  of  such  owner 
to  retain  sufficient  funds  to  answer  sncb 
claim.  Upon  receipt  of  the  notice  the 
owner  becomes  liable  as  on  earnisbment 
or  assignment.  McAlpin  v.  Duncan,  16 
Cal.  128.  **  It  is  a  form  of  equitable  subro- 
gation regni  I  a  ted  by  statute."  Loonle  v. 
Hogan,  9  N.  Y.  439,  440 ;  Frank  v.  Chouen 
Freeholders,  89  N.  J.  Law,  847 ;  2  Jones, 
Liens,  S 1285.  The  rights  of  plaintiffs  do  not 
depend  upon  tbe  legality  of  the  contract. 
Whether  it  was  void  or  valid,  the  eon- 
tractor  and  subcontractor  will  be  held  to 
be  the  agents  of  the  owner  for  the  purposes 
of  tbe  law,  and  neither  the  one  nor  the 
.other  can  assert  a  want  of  privity  between 
lilmself  and  the  laborer  or  material-man. 
Tbe  right  of  plaintiffs  to  recover  does  not 
depend  upon  their  right  to  a  lien.  The 
equitable  garnishment  provided  tor  by 
section  1184,  Code  Civil  Proc,  is  a  cumula- 
tive remedy,  in  ordinary  cases;  but  in  this 
instance  it  is  the  only  remedy  provided  by 
the  lien  law,  because  tbepnrsuit  of  the  rem- 
edy by  foreclosure  would  involve  the  tak- 
ing of  buildings  which,  on  the  grounds  of 
public  policy  and  public  necessity,  are  ex- 
empt from  execution  and  forced  sale.  And 
this  remedy  is  one  which  does  not  contra- 
vene any  principle  ol  public  policy.  It 
operates  merely  as  an  atisignment  pro 
tanto  of  the  money  due  by  the  owner  to 
tbe  contractor,  and  in  no  way  affects  tbe 
public  buildings.  The  fund  is  in  the  treas- 
ury, and  the  statute  Justl.v  provides  that, 
instead  of  paying  it  to  the  contractor  for 
tbe  work  which  he  agreed  to  do,  but 
which  the  laborer  has  actually  performed, 
the  owner  shall  pay  it  to  the  latter.  The 
■true  spirit  and  merit  of  the  statute  is  lost 
alKht  of  inthecontention  tliat  this  remedy 
is  a  mere  substitute  for  the  remedy  by  lien, 
and  that,  when  the  latter  does  not  exist, 
the  former  cannot  exist.  The  right  to 
control  end  direct  tbe  fund  remaining  in 
the  bands  of  the  owner  Is  as  distinct  and 
independent  as  the  right  to  file  and  en- 
force a  lien.  It  is  a  remedy  entirely  dis- 
connected from  and  additional  to  the  rem- 
edy by  lien  upon  the  building,  and  as  the 
.exceptional  element  which  it  is  claimed 
arrests  in  this  case  the  nsual  operation  of 
tbe  Hen  law  does  not  exist,  It  is  a  remedy 
which  should  be  regarded  with  favor  by 
the  court.  Tbe  brick  and  supply  companj* 
was  primarily  liable  to  plaintiCIs  for  their 
respective  claims,  and  cannot  be  heard  to 
complain  of  the  deficiency  Judgment.  The 
right  to  a  money  judgment  against  the 
person  who  employs  the  mechanic  or  pur- 
chases the  material  is  not  lost  oc  waived  ; 
tsy  a  proeeeding  to  enforce  the  lien;  oir  re- 


cover from  the  owner  tbe  balance  of  the 
contract  price  remaining  in  his  bands. 
Brennaji  V.  Hwasey,  16  Cal.  140;  Associa- 
tion v.  Wngner,  61  Cal.  349;  Code  Civil 
Proc.  §§  1194,  1197.  Furthermore,  it  ap- 
pears that  the  funds  held  by  the  county 
are  more  than  sufficient  to  pay  all  the 
demands  of  the  plaintiffs. 

The  complaint  contains  all  the  allega- 
tions necessary  to  show  a  due  presenta- 
tion of  plalntlRs'  claims  against  the  coun- 
ty and  tbe  rejection  thereof:  but  if  it  did 
not,  so  long  us  the  county  does  not  com- 
plain, we  do  not  think  appellants  should 
be  heard  on  nuch  an  objection. 

The  court  erred  In  allowing  each  claim- 
ant f  2.20  fur  filing  his  notice  of  lien,  and 
$30  attorney  fee.  Inasmuch  as  no  lien 
could  be  acquired  by  any  of  the  ciaini- 
nnts,  no  expense  incurred  in  attempting 
to  secure  one  should  have  been  allowed. 
The  statute  does  not  in  express  terms 
provide  for  counsel  fees,  except  in  cases  of 
lien,  (sections  1184,  1195,  Code  Civil  Proc.,) 
and,  of  course, such  feescannot  be  allowed 
unless  expressly  authorized  by  law,  (sec- 
tion 1021,  Code  Civil  Proc.)  The  cause  is  re- 
manded, with  directions  to  modify  the 
j  ndgment  by  striking  out  from  theamuunts 
allowed  to  the  several  claimant's  the  sum 
of  ¥32.20.  Ah  thus  modified,  tbe  Judgment 
will  stand  affirmed. 

We  concur:  Harrison,  J. ;  Garodttb,  J. 

(90  Cal.  «M) 

SnSWARD  V.  CiTIZKNS'  Watrb  Co.    (No. 
14.265.) 

(Supreme  Court  of  California.    Bept  2, 1891.) 

CiTT  Obdixikces— BEeDLATiox  OP  Watbb-Ratss 
— ^Apfbxl  fkom  Isjonction. 

1.  Const.  Cal.  art.  14,  requires  cities  to  rega- 
late  water-rates  by  ordinance.  Ordinance  Los 
Angeles  Feb.  1890,  §  1,  fixes  certain  speciflo 
rates  for  ttae  use  of  water  according  to  the  size 
of  the  hoase,  etc.  Section  2  provides  that,  where 
there  Is  a  large  consvimpUon  or  waste  of  water, 
tbe  person  or  corporation  fumisbinK  it  may  ap- 
ply a  meter,  and  collect  a  certain  amount  for  cer- 
tain quantities  of  water  used.  Meld,  that  the 
ordinance  was  not  Invalid,  in  that  it  fixed  differ- 
ent rates  for  consumers  of  the  same  class. 

3.  Where  a  preliminary  in]  anction  was  grant- 
ed, and  afterwards  mvle  perpetual  on  full  hear- 
ing, an  appeal  only  lies  from  the  final  judgment. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  LccibnShaw, 
Judge. 

Action  by  Shewnrd  against  the  Citizens' 
Water  Company  for  Injunction.  Judg- 
ment for  plaintiff.  Defendant  appeals. 
Reversed. 

Howard  A  Balmer,toT  appellant.  DooO' 
er  <fi  Bvrdett,  for  respondent. 

Harrison,  J.  The  defendant  Is  a  corpo- 
ration supplying  a  portion  of  the  Iniiabit- 
ants  of  Ijos  Angeles  with  water  for  do- 
mestic use  by  means  of  its  system  of  wa- 
ter-works in  that  city;  and  tbe  plaintiff  Is 
the  owner  of  a  certain  house  and  premises 
connected  with  the  water  system  of  the 
defendant,  and  dependent  upon  it  for  all 
water  necessary  for  domestic  use  or  con- 
sumption. In  the  month  of  February, 
1890,  ttae  city  council  of  Los  Angeles,  in  ac- 
cordance with  the  requirements  of  the 
constitution,  adopted  an  ordlnance"regn- 
latiag  the  rates  and  compensation  to  b« 
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collected  by  any  person  or  corporation 
supplying  water  for  domestic  use  and  pri- 
vate purposes  to  the  inliubitanta  of  tbat 
city  during  the  year  commencing  July  1, 
1890,  and  eudlng  June  30,1891."  By  the 
first  section  ot  this  ordinance  it  fixed  cer- 
tain specific  rates  for  the  use  of  water  fur- 
nlslied  for  dwelling-houses,  according  to 
the  size  of  the  houBe.  ana  with  additional 
rates  for  water  used  for  certain  specific 
purposes,  such  as  bath-tubs,  water-clos- 
ets, lawn-sprinklers,  etc., commonly  calied 
"house-rates."  The  second  section  ot  the 
ordinance  declares:  "Any  person  or  cor- 
poration furnishing  water  to  the  Inliabit- 
ants  of  the  city  of  Los  Angeles  shall 
have  the  right,  in  all  cases  where  there  iu 
a  large  consumptiou  or  waste  of  water, 
to  apply  a  meter  and  collect  the  follow- 
ing meter  rates :  For  quantities  of  water, 
1,000  cubic  feet  or  less,  for  each  100  cubic 
feet,  85  cents;  •  •  •  for  each  100  cubic 
feet,  over  5,000  and  less  than  10,000,  25 
sents.  •  •  *  Any  person  or  consumer 
ot  water  shall  have  the  right  to  apply  a 
meter  at  bis  own  expense,  but  under  the 
supervision  ot  tbo  water  company,  and 
pay  for  his  water  at  meter  rates  as  above, 
provided  tbat  in  no  case  where  meters  are 
used  shall  the  bill  for  water  be  less  than 
one  dollar  per  month."  In  the  month  of 
May  of  that  year  the  defendant,  with  the 
consent  ot  the  plaintiff,  had  applied  a  me- 
ter to  the  water  service  of  the  plaintiff, 
and  through  It  supplied  him  with  all  wa- 
ter consumed  by  him  during  the  months 
of  July  and  August.  According  to  the 
schedule  ot  house-rates  fixed  by  section  1 
ot  the  ordinance,  the  rates  of  water  for 
the  house  and  premises  of  the  plaintiff 
amounted  to  96.20  each  month.  By  the 
measurements  ot  the  meter  the  defendant 
WHS  entlMe'l  to  collect  a  greater  sum  of 
money,  and  accordingly  it  demanded  ot 
the  plaintiff  912.95  for  the  water  consumed 
in  July,  and  the  sum  of  911.93  tor  that  con- 
sumed in  Angnst.  The  plaintiff  tendered 
to  the  defendant  on  the  last  day  of  each 
of  said  months  the  sum  ot  $6.20,  and  de- 
manded therefor  a  receipt  In  full  payment 
ot  the  water-rates  tor  the  month  ending 
nn  that  day,  but  the  defendant  refused  to 
receive  tlie  same,  or  any  sura  less  than 
the  above  amounts  ot  |l2.9.^)  and  911.95. 
respectively,  as  a  payment  ot  said  rates, 
and,  the  plaintiff  refubing  to  pay  any 
more  than  the  amounts  tendered  by  him. 
the  defendant  threatened  to  shut  off  its 
water  supply,  and  disconnect  the  house 
and  premises  of  the  plaintiff  from  its  wa- 
ter-worlds and  system.  Thereupon  the 
plaintiff  brouglit  tills  action  to  en]oin  the 
defendant  from  so  doiug.  Upon  the  filing 
of  the  complaint  a  restraining  order  was 
issued  b.r  the  judge  of  the  court  in  which 
the  action  was  brought,  and  subsequent- 
ly, viz.,  October  20, 1890,  upon  the  appli- 
cation of  the  plaintiff,  and  after  notice  to 
the  defendant,  the  Judge  Issued  a  provis- 
ional order  of  injunction  In  accordance 
with  the  prayer  ot  the  complaint.  There- 
after the  defendant  filed  an  amended  an- 
swer, to  which  the  plaintiff  demurred, 
and,  the  court  having  sustained  the  de- 
murrer, tbo  defendant  declined  to  further 
amend  its  answer;  whereupon  tlie  court 
rendered  its  Judgment,  which  was  entered 


October  25, 1890,  "that  the  portion  of  tbe 
ordinance  set  out  in  the  complaint  which 
provides  tor  meter  rates,  at  the  option  of 
the  company  furnishing  water,  is  contra- 
ry to  law  and  void, "  and  perpetually  en- 
joined the  defendant  from  Bhutting  off 
the  water  supplied  to  the  plaintiff,  and 
tnrnisbed  by  it,  or  from  severing  or  in  any 
wise  impairing  the  connection  of  the 
plaintiff's  premises  with  the  water  system 
of  the  defendant.  On  the  Sth  of  November, 
1890.  the  defendant  appealed  from  the  judg* 
roent,  and  on  the  19th  of  November,  1890, 
from  the  order  of  injunction. 

The  plaintiff  has  moved  to  dismiss  the 
latter  appeal  uptm  the  ground  that,  the 
final  Judgment  awarding  the  plaintiO  a 
perpetual  injunction  having  been  entered 
before  such  appeal  was  taken,  no  appeal 
could  thereafter  be  taken  from  the  order. 

1.  The  order  of  injunction  made  Octo- 
ber 20, 1890,  was  a  provisional  remedy, 
which  by  Its  terms  was  limited  "until  fur- 
ther order  in  the  premises."  Upon  the 
entry  ot  the  final  decree  this  provisional 
remedy  was  merged  in  the  perpetual  in- 
junction thereby  granted  to  the  plaintiff, 
and  censed  to  have  any  operative  effect 
upon  the  defendant.  Its  functions  having 
tlius  terminated,  there  was  thereafter  no 
existing  "order"  granting  an  injunction 
from  which  an  ajipeai  could  be  taken. 
Webber  v.  Wilcox,  45  Oal.  301 ;  Lambert 
v.  Haskell,  80  Gal.  611,  22  Pac.  Kep.  327; 
Gardner  v.  Gardner,  87  N.  Y.  14;  .Jackson 
V.  Bunnell,  118  N.  Y.  220,  21  N.  E.  Rep.  79. 
It  follows  that  the  motion  to  diamiss 
tbe  appeal  from  the  provisional  order  of 
injunction  must  be  granted. 

2.  The  demurrer  to  the  answer  admits 
not  only  the  facts  alleged  therein,  but, 
also,  for  tbe  purpose  ot  determining  the 
sufficiency  ot  the  answer,  that  tbe  tacts 
alleged  in  tlie  complaint,  which  are  denied 
in  the  answer,  foim  no  part  ot  the  plain- 
tiff's cause  of  action,  and  are  not  to  be  re- 
garded by  the  court.  It  is  thus  admitted 
by  the  plaintiff  that  the  ordinance  above 
named  was  properly  adopted,  and  that 
for  the  year  beginning  July  1,  1890,  the  de- 
fendant was  entitled  to  collect  from  tbo 
plaintiff  for  the  water  consumed  by  him  ac- 
cording to  therutes  therein  specified  ;  that 
in  the  mouth  of  May,  before  the  said  ordi- 
nance went  Into  effect,  the  defendant,  tor 
the  purpose  of  ascertaining  the  exact  con- 
sumption of  water  on  the  premises  ot  the 
plaintiff,  applied  a  meter  to  the  water 
service  for  said  premises  "  with  the  knowl- 
edge  and  consent  ot  the  plaintiff;"  that 
the  consumption  ot  water  by  the  plaintit? 
during  the  months  of  July  and  August  ol 
that  year  "was  much  in  excess  ot  the 
amount  reasonably  required,*  and  that 
the  use  ot  water  by  him  on  said  preroisen 
during  said  mouths  was  "large,  unusual, 
and  wasteful;"  that  said  meter  was  bo 
constructed  "that  it  would  properly  and 
accurately  measure  the  water  consumed 
by  plaintiff  on  his  said  premises,  and,  by 
said  meter  measuring  the  water  so  used 
by  the  plaintiff,  it  waa  ascertained  that 
said  plaJntitf  consumed  upon  said  premises 
during  tbe  month  of  July,  1890,  7,311  coble 
*eet  of  water,  and  during  tbe  month  ot 
August,  1890,  the  plaintiff  consumed  on  bis 
said  premises  6,652  cubic  feet  ol  water;* 
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that  the  sarns  demancled  of  tbe  plaintiff 
for  water  connnined  by  bim  during  these 
niunth8  were  rensonable,  and  were  the 
ordinary  meter  charge  made  by  the  de- 
fendant to  Itti  cnstomers,  and  in  no  wise 
discriminative  against  the  plaintiff,  and 
were  leas  than  tbe  araoant  of  rates  there* 
tor  fixed  by  the  ordinance;  and  that  the 
plaintin  had  refused  to  pay  said  soma. 
Upon  the  facts  thus  admitted  the  plaintiff 
showed  no  cause  of  action  for  compelling 
the  defendant  to  contlnae  its  supply  of 
water,  or  to  enjoin  it  from  catting  off  such 
supply. 

The  argoment  presented  in  support  of 
tbe  Judgiiaent  is  that  an  ordinance  "which 
fixes  two  rates,  one  tn  be  determined  by 
the  slae  of  tbe  house  and  lawn  and  by 
certain  specific  uses,  the  other  by  the 
amount  of  water  consumed,  aa  shown  by 
the  meter."  la  Invalid  for  the  reason  that 
It  eatablisbes  two  or  more  different  rates 
for  the  same  class  of  consomerB,  and  en- 
ables the  water  company  to  discriminate 
between  consumers  of  tbeaameclass.  Tbe 
city  council  of  each  municipality  is  by  the 
constitution,  art.  14,  §  1,  made  the  leglsla- 
tiye  body  npon  which  is  devolved  theduty 
of  fixing  the  rates  to  be  collected  for  tbe 
use  of  vrater  supplied  to  the  inhabitants 
of  any  city.  Its  act  In  fixing  these  rates 
Is  a  leglslatlye  act,  and  when  performed 
is  to  receive  all  the  presumptions  and  sann- 
tluns  which  belong  to  acts  of  legislative 
bodies  generally.  It  must  be  assumed 
that  the  council,  in  fixing  tbe  rates  for  any 
year,  hare  adopted  such  a  measure  of 
compensation  as  will  be  tost  towards  the 
rate-payer  as  well  as  the  company,  and 
that  tbe  mode  of  collection  la  that  wbicb, 
In  tbe  Indgment  of  this  legislative  body, 
will  best  subserve  the  Interest  and  rights 
of  both  parties.  Tbe  power  of  the  court 
to  disregard  the  terms  of  the  ordinance 
has  not  been  dlscuBsed  by  connsel,  bat,  it 
we  should  concede  that  tbe  court, in  acon- 
troversy  between  the  water  company  and 
a  rate-payer,  has  any  Jurisdiction  to  in- 
quire Into  the  propriety  of  tbe  terms  of 
tbe  ordinance,  where  the  ordinance  is  not 
void  npon  its  face,  we  do  not  think  that 
tbe  facts  shown  in  the  present  record  an- 
tborlise  such  inqairy.  The  ordinance  in 
question  does  not,  upon  its  face,  show  that 
the  rates  to  becollected,  where  the  amount 
of  consumption  is  ascertained  by  a  meter, 
are  different  from  those  collected  from 
persons  who  are  rated  by  the  use  to  which 
they  apply  the  water.  It  maybenasamed 
that,  for  tbe  purpose  of  fixing  the  rates  in 
any  year,  the  city  council  would,  as  a  pre- 
liminary consideration,  determine  tbe 
gross  amount  of  compensation  to  be  al- 
lowed tbe  water  company  for  tbe  estimat- 
ed quantity  of  water  to  be  furnished  by  it, 
and  would  fix  the  rates  so  that  this  com- 
pensation would  be  renlixed.  For  tbia 
purpose  it  would  establiab  some  unit  of 
quantity  as  the  standard  by  which  the 
rates  to  be  collected  should  be  fixed,  and 
would  then.  In  its  rating  for  specific  uses, 
estimate  what  portion  of  this  unit  would 
be  consumed  in  tbe  several  spttclOc  uses  lor 
wbicb  rates  are  established.  This  unit  of 
qnantity  in  found  in  tbe  second  section  of 
tbe  ordinance,  and,  whenever  tbe  supply 
la  determined  under  tbe  provisluns  of  tbat 


section,  the  compensation  Is  in  strict  ac- 
cordance with  thestandard  so  fixed.  Kec- 
ognizing  the  fact,  however,  that  to  furnish 
and  keep  in  order  meters  for  all  its  con- 
sumers increases  the  expensed  of  the  com- 
pany, and  Indirectly  the  rates  to  be  borne 
by  tbe  consumers,  the  city  council.  In  order 
to  avoid  this  Increase  of  cost,  has  Id  the 
first  section  adopted  a  scheduleof  rates  to 
be  collecte<l  for  certain  specific  nses  of  wa- 
ter. As  the  rates  to  be  collected  by  the 
water  company  are  properly  in  accord- 
ance with  the  amount  of  water  furnished, 
and  not  lor  the  use  to  which  It  Is  applied, 
the  council,  tor  the  purpose  of  determining 
these  rates,  would  ascertain  from  such 
sources  of  information  as  were  available 
what  portion  of  the  unit  ot  quantity  fixed 
in  the  standard  for  compensatlnn  would, 
under  ordinary  clrcnmstances,  be  supplied 
for  each  of  these  specific  uses,  and  would 
fix  the  rates  accordingly.  NeceBsarlly  tbe 
same  amount  of  water  will  not  be  con- 
sumed by  each  individual,  even  for  tbe 
same  specific  uses,  and  these  rates  may 
not  produce  the  same  compensation  to 
the  company  as  It  would  receive  under  the 
second  section  of  the  ordinance;  and  while 
this  provision  of  the  city  council  for  rates 
in  tbe  absence  ot  exact  measurement, 
will  only  as  a  general  rule  be  equivalent 
to  the  rates  charged  by  measurement,  and 
mayreHultln  an  inequality  of  Individual 
rates,  it  affords  only  another  llIUHtration 
that  in  practical  legislation  absolute  per- 
fection Is  unattainable. 

Tliese  rates  are  not.  however,  perma- 
nently conclusive  upon  either  tbe  con- 
pumor  or  tbe  company.  If  tbe  consumer 
is  of  the  opinion  that  they  call  for  greater 
compensation  than  is  authorized  by  the 
amount  ot  water  which  is  actually  sup- 
plied to  him,  be  has  the  right  to  have  his 
exact  consumption  ascertained  and  rated; 
and  ir,  on  tbe  other  hand,  tbe  company  Is 
of  tbe  opinion  that  the  consumer  makes 
use  of  a  larger  amount  ot  water  than  is 
justlfled  under  the  estimate  made  in  fixing 
tbe  rates  for  specific  nsen,  it  can  attach  a 
meter  and  receive  compenBation  tor  the 
exact  amount  consumed.  In  either  case 
there  is  nothing  nnjust  or  inequitable  to 
either  party,  since  in  each  tbe  company  re- 
ceives and  the  consumer  pays  for  the  ex- 
act amount  of  water  supplied.  Norcan  it 
be  said  that  the  ordinance  itself  furnishes 
any  opportunity  tor  discrimination  or  dis- 
tinction between  its  customers.  The  ob- 
jection tbat  tbe  meter  may  be  inaccurate 
in  meaanrement  cannot  be  considered.  A 
meter  is  a  measurer,  and  wemnst  assume, 
upon  the  facts  as  alleged,  that  It  correct- 
ly measures  and  determines  the  water 
which  passes  through  it.  With  reference 
to  the  proposition  of  the  respondent  that 
the  company  baa  not  the  right  or  power 
to  shut  oft  the  water  from  its  consumer, 
when  the  consumer  reluees  to  pay  for  the 
water  supplied,  we  merely  say,  "as  it  is 
submitted  without  argument,  it  is  over- 
ruled in  like  manner. "  8harp  v.  Dangney. 
83  Cal.  614.  Tbe  appeal  from  the  order  ot 
ininnction  made  October  20,  1890,  is  dis- 
missed. The  judgment  appealed  from  is 
reversed,  and  the  cause  remanded. 

We  concur:  Patbrbon.J.;  Oaroutte.J, 
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Malot  ▼.  Bbbkin.1 

(Supreme  Court  oj  iiantana.    April  28, 1891.) 

ReSOISSION  of  DKBO  —  FB^DS — CON8PIBA0T — Ap- 
PBXI.. 

1.  In  an  action  to  rescind  a  conveyance  of  an 
interest  in  a  mine  on  the  trround  of  inadequaoy 
of  consideration,  and  fraud,  in  wtilch  it  was  al- 
leged defendant  was  assisted  by  his  brother-in- 
lavr,  L.,  the  answer  admitted  that  defendant,  on 
informatioD  sent  him  by  L.  that  he  could  pur- 
chase the  property,  went  to  the  i>laoe  where 
plaintiff  was,  and  procured  L.  to  bring  him  and 
plaintiff  together.  There  was  evidence  that  on 
the  day  the  deed  was  executed  L.  found  plaintiff 
drinking  in  a  saloon,  and  invited  him  to  his 
house  "to  see  his  foUcs;"  that  L.  seemed  sur- 
prised to  find  defendant  there;  that  defendant, 
on  learning  of  an  arrangement  between  plaintiff 
and  L.  to  go  prospecting,  desired  to  accompany 
them;  that  defendant  and  L.  then  retired  to  an- 
other room  together;  that  on  their  return  L.  men- 
tioned the  mine  in  question,  stating  that  he  had 
bought  one-fourth  interest  therein  from  plaintiff, 
whereupon  defendant  offered  (l.UOU  for  the  inter- 
est of  each ;  that  L.  accepted  the  offer^nd  upon 
his  advice  plaintiff  did  the  same.  atH,  that 
these  facts  showed  a  conspiracy,  and  formed  a 
proper  predicate  for  the  introduction  of  evidence 
that  two  days  previous  L.  had  entered  into  a  part- 
nership with  plaintiff  to  prospect  for  mines,  and 
had  induced  him  to  drink  freely  of  intoxicating 
liquors,  and  while  drunk  had  procured  from  blm 
ft  one-fourth  Interest  in  said  mine. 

a.  Buch  facta,  coupled  with  evidence  that  the 
mine  was  worth  UO.OOO,  are  sufficient  to  support 
a  finding  that  the  deed  was  procured  by  fraud, 
and  for  a  grossly  Inadequate  consideration. 

8.  Evidence  that  the  mine  was  developed,  and 
bad  produced  valuable  ores,  and  that  one-eighth 
thereof  had  been  sold  for  t5,300,  and  one-fourth 
for  nO,000,  and  contracts  to  pay  proportionate 
sums  for  other  interests  were  made,  is  sufficient 
to  support  a  finding  that  the  mine  was  worth 
140,000. 

4.  Plaintiff  had  not  been  seen  in  the  locality 
of  the  mine  for  18  months,  and  knew  nothing  of 
its  development  Defendant  testified  that  tne 
mine  "was  ineverybody's  mouth;"  that  he,  "like 
a  good  many  others,  was  excited  about  the  prop- 
erty;"  that  many  were  hunting  for  plalntlif,  and 
that  a  man  offered  him  (300  if  he  could  find  plain- 
tiff; that  plaintiff  had  been  advertised  for:  and 
that  he  (defendant)  had  beard  it  rumored  that  a 
certain  person  (of  whom  he  borrowed  the  pur- 
chase money)  had  sold  an  eighth  interest  for  four 
or  five  thousand  dollars.  JltlA  sutBcient  to  sup- 
port a  finding  that  a  purchase  at  this  time  by  de- 
fendant of  a  one-fourth  interest  in  the  mine  for 
n,080waa  made  with  knowledge  of  itsreal  value, 
and  that  defendant  had  reason  to  believe  plain- 
tiff was  Ignorant  thereof. 

6.  An  action  to  rescind  a  deed  on  the  ground 
of  fraud  and  inadequacy  of  oonsideratlon,  brought 
three  days  after  the  execution  thereof,  is  not 
barred  by  the  fact  that  plaintiff  made  no  prior 
offer  to  return  the  consideration. 

6.  Where  an  error  is  not  specified  in  the  mo- 
tion for  new  trial,  the  supreme  court  will  not 
consider  it 

Appeal  from  district  court,  Jeffersoo 
county ;  Thomas  J.  Oalbraitb,  Judge. 

Action  by  James  A.  Malo.y  against  John 
Berkin  to  rescind  a  deed.  Verdict  and 
Judgment  for  plaintiff.  Defendant  appeals. 
AfBrmed. 

Cowan  &  Parker  and  W.  F.  Sanders, 
for  appellant.  B.  Pliitt  Carpenter  and 
T'bos.  Joyes,  for  respondent. 

Harwood,  J.  This  case  stands  for  re- 
view, upon  appeal  from  the  Judgment  and 
an  order  overruIInK  appellant's  motion 
for  a  new  trial.  The  object  of  the  action 
was  to  obtain  a  decree  ol  cancellation  of  a 
1  Rehearing  denied. 
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deed  of  conveyance  of  an  undivided  one 
fourth  Interest  in  a  certain  quartz  lode 
mining  claim,  situate  in  Jeftersou  county, 
known  as  the  "Ida  Mine,"  tor  alleged 
gross  inadequacy  of  consideration  paid 
for  said  property,  and  acta  ot  fraud  and 
deceit  in  the  procurement  thereof.  It  ap- 
pears that  the  deed  of  conveyance  in  ques- 
tion was  made  and  delivered  Marcli  22, 
1890,  In  consideration  of  $1,020  paid  to  the 
grantor,  and  on  the  25th  day  ot  that 
month  he  commenced  this  action  for  can- 
cellatioa  of  said  deed.  In  the  complaint 
an  offer  is  made  to  restore  to  defendant 
the  sum  of  money  paid  plaintlB  as  such 
consideration,  with  interest  thereon,  or 
to  pay  the  same  into  conrt  for  the  use  ot 
defendant,  or  to  make  such  disposition 
thereof  as  the  court  may  direct;  but  it  is 
not  shown  by  the  complaint  that  plaintiff 
bad,  prior  to  the  commencement  of  the 
action,  tendered  or  ottered  to  return  to  de- 
fendant said  sum  of  money.  Defendant's 
counsel  moved  the  court  tor  Judgment  on 
the  pleading,  on  the  ground  that  an  ac- 
tion for  cancellation  ot  a  contract  cannot 
be  lawfully  commenced  and  maintained 
unless  it  Is  shown  by  plaintiff  that  be  baa 
first  tendered  back  to  defendant  that 
which  was  received  as  consideration  tor 
the  execution  of  the  contract,  and  that 
the  same  does  not  appear  in  this  case. 
The  motion  was  overruled,  and  the  action 
of  the  court  in  that  respect  is  the  fltst  al- 
leged error  assigned  by  appellant. 

We  do  not  perceive  why,  in  reason,  the 
doctrine  contended  for  should  apply  in 
cases  of  this  nature.  The  very  object  and 
purpose  of  the  action  is  to  compel  an  no- 
doing  of  what  has  been  done;  tocompel  a 
mutual  restoration  of  each  party  to  the 
position  he  occupied  before  the  fraudulent 
transaction  was  consummated.  Neither 
the  relief  nor  the  right  to  relief  is  predi- 
cated upon  the  tender  back  ot  what  was 
paid  in  procuring  the  contract.  In  this 
case  the  relief.  It  granted,  proceeds  npon 
the  ground  that  some  eircnmstances  or 
conditions  exist  in  relation  to  the  parties 
which  in  law  amounts  to  constructive 
fraud,  or  that  actual  fraud  has  been  prac- 
ticed in  procuring  the  execution  of  the 
conveyance  or  contract.  Will.  Eq.  Jar. 
802;  1  Story,  Eq.  Jnr.  §  6Met  seq. ;  2  Pom. 
Eq.  Jnr.  §§  922-928.  As  a  matter  of  conrse. 
in  granting  such  relief  the  court  requires 
equity  at  the  hands  of  the  complaining 
party,  as  well  as  from  the  party  gnilty  of 
fraud ;  that  is,  the  restoration  of  every- 
thing of  value  received  In  the  transaction. 
The  precise  point  has  been  under  consider- 
ation in  numerous  well-considered  cases  of 
this  nature,  and  it  has  been  held  that  a 
court  of  equity  will  proceed  with  the  ac- 
tion for  cancellation  without  requiring, as 
a  condition  precedent  to  commencing  the 
action,  that  the  complaining  party  shall 
have  tendered  back  what  he  had  received; 
that  an  offer  in  his  complaint  to  restore 
the  same  issufilclent;  and, if  acaselsmade 
out  which  moves  the  court  to  grant  relief, 
it  carries  into  effect  the  maxim  that  he 
who  seeks  equity  shall  do  equity.  1  Story, 
Eq.  Jur.  g  (iDS;  Gould  v.  Bank.  86  N.  Y.  76, 
»9  N.  Y.  337,  and  2  N.  E.  Rep.  l<t;  Alterton 
v.  Allerton.  50  N.  Y.  670;  Vail  v.  Reynolds, 
118  N.  Y.  »02,  2»  N.  E.  Rep.  901 ;  Bhuee  r. 
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Bbupe,  100  Ind.  477;  Hopfclna  t.  Snedaker, 
71  m.  449;  Whelan  v.  Reilly,  61  Mo.  565; 
ThomaH  v.  Beala,  (Mass.)  27  N.  E.  Bep. 
lOM. 

We  think  the  rule  is  austained  by  the 
greater  weight  of  authority  as  applicable 
in  caaeR  like  the  one  at  bar.  II  such  were 
not  the  rule,  fraud  might,  in  its  manifold 
resourceH,  frequently  contrive  to  so  shape 
the  conditions  and  circumstances  that  the 
defrauded  party  could  not  make  an  offer 
to  restore,  prior  to  invoking  the  power 
of  the  court  for  relief;  and  relief  would 
then  be  denied  by  reason  of  the  rule. 
Howerer,  the  rule  Beeras  not  to  be  applied 
to  all  cases  where  rescission  Is  sought,  as 
will  be  seen  by  consulting  the  cases  cited 
supra.  Where  a  party  defrauded  is  so  sit- 
uated in  respect  to  the  sabject-matter  that 
he  can  return  to  the  guilty  party  that 
which  the  latter  parted  with  In  the  trans- 
action, and  nothing  more  is  necessary  to 
effect  a  rescission,  in  such  case  the  rule 
seems  to  be  that  the  complaining  party 
must  first  restore,  or  otter  to  restore, 
what  he  received,  before  he  can  maintain 
his  suit  or  defense;  as,  where  a  party  has 
been  induced  through  fraudulent  represen- 
tations to  buy  chattels,  he  may  rescind 
the  contract  by  a  return  or  a  tender  back 
of  such  chattels,  and  resist  payment  there- 
for on  the  ground  of  fraud  In  the  induce- 
ment to  purchase,  or  recover  back  money 
or  other  valuable  things  given  in  pay- 
ment; but  it  must  appear  that  within  a 
reasonable  time  after  discovery  of  the 
fraud  restoration  or  oBer  thereof  was 
made.  The  ease  of  Gifford  v.  Carviil,  29 
Cat.  •589,  and  the  cases  therein  cited,  are 
illuHtratlons  of  that  class  of  cases.  It 
will  be  observed,  however,  in  the  illustra- 
tions brought  to  view,  that  the  action  or 
defense  through  which  relief  is  sought  is 
an  action  at  law,  or  a  defense  to  such  an 
action.  In  the  one  case  the  action  is  to 
recover  back  money  paid  oat  in  the  trans- 
action induced  by  fraud,  or,  on  the  other 
hand,  a  defense  against  an  action  brought 
to  enforce  the  contract,  which  was  pro- 
cured through  fraudulent  representations. 
Uccasionally  a  case  will  be  found  where 
the  true  distinction  seems  to  have  been 
lost  sight  of,  and  the  rule  requiring  a  re- 
turn or  offer  to  return,  as  a  conditi<m  pre- 
cedent to  maintaining  the  action,  Ib  ap- 
plied to  an  action  in  equity  for  cancella- 
tion,rescission,  or  annulment.  This  seems 
to  have  been  done  in  the  case  of  Herman 
y.  Hatfenegger,  54  Cal.  161,  cited  by  appel- 
lant. That  was  an  equity  case  for  the  re- 
scission of  u  contract  on  the  ground  of 
frand  In  procuring  it,  and  for  recovery  of 
property  claimed  to  have  been  parted 
with  by  the  complaining  party  through 
fraudulent  representations.  Thecourt  de- 
nied relief  on  the  ground  that  it  did  not 
appear  that  the  plaintlH  had,  prior  to 
commencing  his  action,  returned  or  offered 
to  return  what  he  had  received  In  the 
transaction.  The  only  authority  cited 
was  Gifford  v.  Carviil,  supra,  which  was 
not  an  equity  action  for  resclBsion  or  can- 
cellation, but  was  an  action  at  law  in 
all  Its  attributes.  The  latter  case  was 
brought  to  enforce  payment  of  certain 
promissory  notes,  and  the  defense  setup 
was  traadalent  representations  made  and 


relied  upon  lo  the  sale  of  mining;  stock,  for 
which  the  notes  were  given.  B'rand,  as  a 
defense  In  such  a  case,  does  not  belong  ex- 
clusively to  equity  jurisdiction.  We  find 
no  error  In  the  action  of  the  court  in  over- 
ruling defendant's  motion  for  judgment 
on  the  pleadings. 

This  cause  was  tried  by  the  court,  sit- 
ting with  a  jury  Impaneled  to  aid  in  find- 
ing the  facts.  All  other  speclflcaticms  of 
error  urged  by  counsel  for  appellant  relate 
to  the  admission  of  evidence  and  finding 
of  facts.  It  was  alleged  in  the  complaint 
that  one  George  La  Point,  by  prear- 
rangeroent,  conspired  with  defendant  to 
aid  him  in  procuring  a  conveyance  of  said 
property  from  plaintiff  for  a  grossly  In- 
adequate consideration;  and  that  In  fur- 
therance of  such  design  said  La  Point  did 
a  series  of  wrongful  acts,  and  made  cer- 
tain false  representations,  specifically  set 
out  and  alleged,  calculated  to  aid,  and 
which  did  aid,  defendant  in  procuring  a 
conveyance  of  said  property.  During  the 
trial  the  court  permitted  plaintiff  to  In- 
troduce testimony  tending  to  prove  that, 
two  days  prior  to  making  the  conveyance 
to  defendant,  said  La  Point  sought  out 
and  Introduced  himself  to  plaintiff,  and 
Inquired  about  his  present  circumstances, 
means  of  support,  and  intentions;  and 
finding  that  he  was  without  money,  and 
looking  for  employment,  told  plaJntiO 
that  he  (the  said  La  Point)  would  furnish 
plaintiff  money  for  hie  present  expenses; 
told  plaintiff  he  ought  not  to  seek  employ- 
ment; that  La  Point  had  been  told  plain- 
tiff WHS  the  best  prospector  that  could  be 
found ;  and  proposed  that  plaintiff  should 
enter  into  a  partnership  arrangement 
with  La  Point  to  go  prospecting  for 
mines;  and  that  they  agreed  upon  such 
partnership  arrangement;  and  that  said 
La  Point  induced  plaintiff  to  go  about  the 
town  of  Anaconda  with  La  Point  to  look 
for,  and  arrange  to  purchase,  certain  sup- 
plies to  use  In  such  prospecting  business; 
that  during  this  time,  and  from  the  first 
meeting  of  said  parties,  plaintiff  was  en- 
couraged by  said  La  Point  to  drink  ex- 
tensively of  intoxicating  liquors  furnished 
by  the  latter;  that  plaiutitf  became  intox- 
icated, and  while  In  tliat  state  said  La 
Point  procured  a  deed  from  plaintiff  con- 
veying to  La  Point  one-fourth  interest  in 
said  Ida  mine,  in  consideration  of  $104  in 
money,  and  two  promissory  notes  made 
by  said  La  Point  tor  9200  each,  payable 
to  plaintiff.  The  introduction  of  all  such 
evidence,  relating  to  the  conduct  of  said 
La  Point  prior  to  the  time  of  executing 
the  deed  of  conveyance  to  defendant,  was 
objected  to,  and  exception  reserved  to  the 
admission  thereof,  on  the  ground  that  the 
same  was  irrevelant  and  incompetent  be- 
cause defendant,  Berkin,  was  in  no  way 
connected  with  said  acts  of  La  Point,  aad 
that  said  acta  were  not  in^ny  way  con- 
nected with  the  transaction  whereby  de- 
fendant, Berkin,  obtained  the  deed  sought 
to  be  canceled  by  this  action.  The  same 
objection  was  also  urged  In  a  motion  to 
strike  out  said  testimony,  made  at  the 
time  the  plaintiff  rested  in  the  proof  of  hia 
ease;  which  motion  was  also  overruled, 
and  defendant  excepted  thereto.  Thia 
testimony  related   to  aliejed  acts   done 
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in  the  abRence  of  defendant  by  one  alleged 
to  be  acoDNpirator  co-operating  with  him 
to  accomplish  the  purpose  In  question. 
Such  testimony  was  permissible  only  on 
the  ground  that  such  prearrangement, 
conspiracy,  or  relation  of  principal  and 
agent  between  said  La  Point  and  defend- 
ant  had  been  shown. 

What  evidence  was  there  before  the 
court  tending  to  prove  the  existence  of 
such  agency,  prearrangement,  or  conspir- 
acy? The  answer  of  the  defendant  In  the 
action  admits  that  "the  defendant  went 
to  Anaconda  for  the  purpose  of  purchas- 
ing said  interest,  and  toolt  with  him  for 
that  purpose  the  draft  referred  to,  upon 
Information  sent  him  by  La  Point;"  and 
again  admits  "that  defendant,  being  a 
stranger,  had  La  Point  find  plaintiff,  and 
bring  him  to  defendant,  us  a  matter  of 
convenience  to  him;"  and,  again,  defend- 
ant's answer  "  avers  that  this  defendant 
went  to  Anaconda  upon  information,  re- 
ceived by  him  from  La  Point,  that  he 
could  purchase  said  property. "  It  Is  true 
these  admissions  are  Innocent  enough  in 
thoraselves,  but  they  do  show  some  co- 
operation by  said  La  Point  with  defend- 
ant in  reference  to  the  object  sought  to  be 
consummated.  In  addition  to  those  ad- 
niiKBions  in  defendant's  answer,  prior  to 
the  admission  of  the  evidence  under  con- 
sideration testimony  had  heen  introduced 
to  the  effect  that  on  said  22d  of  March 
said  La  Point  sought  and  found  plaintiff 
In  a  saloon  at  Anaconda,  where  be  had 
been  engaged  at  card-pIaylng  and  drinlc- 
ing  intoxicating  liquors;  that  plaintiff 
was  invited  by  said  La  Point  to  go  to  his 
house  in  Anaconda,  and  La  Point  accom- 
panied plaintiff  tliere;  that  plaintiff  under- 
Stood  from  La  Point's  invitation  that  the 
object  of  this  visit  to  La  Point's  house 
was  to  see  his  follts;  that,  when  the  two 
entered  said  bouse,  defendant,  Berkin, 
was  there,  and  La  Point  seemed  surprised 
to  see  defendant,  and  inquired  where  he 
came  from,  and  defendant  replied  that  he 
had  come  from  Ore  Fine  mining  district, 
where  he  had  been  prospecting,  (which 
mining  district  is  situated  at  a  distance 
from  the  section  where  the  Ida  mine  Is  lo- 
cated;) that  La  Point  then  Introduced 
plaintiff  to  defendant,  Berkin;  that  La 
Point  then  explained  to  defendant  that 
plaintiff  and  La  Point  had  entered  into 
an  arrangement  to  go  prospecting,  and 
thereupon  defendant  expressed  a  desire  to 
enter  into  such  arrangement  with  them; 
that  defendant  and  said  La  Point  then 
went  into  another  room,  and  held  some 
conversation  together;  that  defendant  re- 
turned shortly  afterwards  to  the  room 
where  plaintiff  was,  and  again  said  he 
would  like  to  get  into  the  prospecting 
business  mentioned;  that  La  Point  then 
mentioned  the  subject  of  the  Ida  mine, 
saying  he  had  a  fourth  interest  therein, 
and  thereupon  defendant  proposed  to  La 
Point  to  bn.v  the  interest  which  he  owned 
In  said  mine,  and  also  the  fourth  interest 
owned  by  plaintiff,  offering  ?1,000  each 
for  said  interests;  that  La  Point  called 
plaintiff's  attention  to  said  offer,  and 
asked  what  he  thought  of  it,  and  that 
Dlaintltr  replied,  saying,  "We  are  partners, 
and   whatever  you  do  is  satisfactory  to 


me;"  that  La  Point  thereupon  accepted 
the  offer,  and  defendant  immediately  paid 
to  La  Point  and  to  plaintiff  the  snin  of 
$20  each  to  bind  the  bargain.  Thecoort, 
having  beforeltevidenceof  that  character, 
allowed  inquiry  to  be  made  as  to  the  rep- 
resentations and  conduct  of  La  Point  in 
relation  to  the  formation  of  said  partner- 
ship arrangement  for  prospecting,  and 
the  acquisition  liy  La  Point  of  said  fourth 
interest  in  the  Ida  mine,  which  occurred 
two  days  before  the  transaction  <rf  de- 
fendant in  question.  In  view  of  snch  tes- 
timony before  the  court,  tending  to  prove 
the  co-operation  of  La  Point  with  defend- 
ant in  his  effort  to  procure  the  deed  In 
question,  we  cannot  hold  that  the  court 
erred  In  allowing  the  Introduction  of  said 
testimony  objected  to  and  urged  as  error. 
We  think  an  ample  foundation  was  laid  to 
snstain  the  introdnction  thereof.  Code 
avil  Proc.  §  642;  Whart.  Ev.  §  1*205;  Lin- 
coln y.  Claflin,  7  Wall,  182;  Nudd  ▼.  Bur- 
rows, 91  U.  S.  438. 

Among  other  matters  assigned  as 
ground  for  a  new  trial  is  a  specification 
that  the  finding  of  the  jury  to  the  effect 
that  defendant  and  said  La  Point  con- 
spired together  to  obtain  plaintiff's  Inter- 
est In  said  mine  "for  a  consideration  far 
below  Its  value"  Is  not  supported  by  the 
evidence.  In  addition  to  admissions  io 
the  answer  of  defendant  and  the  evidence 
above  referred  to,  it  was  disclosed  by  the 
testimony  of  both  La  Point  and  defend- 
ant, Berkin,  that,  about  a  week  beforethe 
interest  was  obtained  for  defendant,  he 
went  to  Anaconda  in  search  of  plaintiff, 
and  not  being  able  to  find  him,  as  defend- 
ant testified,  he  "told  La  Point  to  look 
for  Maloy,  and  let  defendant  know  at  once 
if  he  could  find  him,  and  that  if  he  could 
buy  In,  or  buy  his  Interest  in,  the  Ida 
mine  for  four  or  Ave  hundred  dollars,  to 
do  so;  he  was  to  buy  the  interest  for  me;" 
and  that  La  Point  "said  he  wonld  do  it.* 
And,  notwithstanding  the  fact  that  La 
Point  first  procured  a  conveyance  of  one- 
fourth  interest  in  said  mine  to  himself.  It 
does  not  appearthat  heat  all  relinquished 
his  effort  to  aid  his  brother-in-law,  Ber- 
kin, in  obtaining  a  deed  from  plaintiff  for 
the  remaining  fourth  interest  in  said  mine; 
and  that  it  was  obtained  for  a  considera- 
tion grossly  out  of  proportion  toits  value 
does  not  admit  of  doubt,  if  the  value  of 
said  mine  was  f40,000,  as  found  by  the  ju- 
ry and  court.  This  brings  us  to  the  point 
raised  by  the  counsel  for  appellant,  that 
the  court  erred  In  admitting  certain  testi- 
mony as  to  the  value  of  said  mine,  and 
that  the  finding  that  the  value  of  said 
mine  was  940,0U0  is  unsupported  by  evi- 
dence. Appellant's  counsel  have  not  ex- 
plained wherein  the  evidence  introduced 
as  to  value  does  not  conform  to  the  views 
expressed  In  Railway  Co.  v.  Warren,  6 
Mont.  275,  12  Pac.  Rep.  Ml,  and  in  the 
opinion  of  the  supreme  court  of  the  United 
States  affirming  the  same  case,  187  U.  S. 
848.  11  Sup.  Ct.  Rep.  96.  Neither  is  it  ex- 
plained wherein  the  witnesses  were  not 
shown  to  be  fully  competent  to  testify 
as  to  the  value  of  said  mine.  In  this  case 
the  mine  was  developed  to  snch  an  ex- 
tent as  to  have  produced  valuable  oreti, 
from  which  valuable  returns  bad  been  de- 
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rived.  Not  ouly  so,  the  property  appears, 
at  the  time,  to  have  had  a  market  valne. 
About  the  time  In  question,  one-eighth in- 
tei-est  In  said  mine  had  been  Huld  tur  $5,- 
,'K)0,  and  one-Iourth  Interest  lor  $10,000; 
and  other  Interests  were  songht  for,  and 
contracts  made  to  i)ay  proportionate 
Bams  therefor.  So  much  was  shown  con- 
cernlng  the  market  value  of  the  property; 
and  the  witnesses  who  testified  of  the 
value  were  first  shown  to  befiilly  quailfled 
to  speak  npon  that  subject,  according  to 
the  views  expressed  In  the  cases  last  above 
cited. 

In  the  brief  of  connsel  for  appellant  it  is 
urged  that  the  court  erred  In  allowing 
witness  Mclntiro  to  testify  on  behalf  of 
plaintiff  that  defendant's  father,  "VVililam 
Borkin,  worked  a  few  days  In  said  mine 
prior  to  the  transaction  in  question.  Thl; 
point  was  not  specified  to  the  court  below 
as  error,  on  the  motion  for  new  trial,  as 
appears  by  the  record,  and  the  same  is 
tlierefore  passed  without  consideration. 

In  this  case  it  appears  that  defendant 
obtained  the  Interest  In  question  by  pay- 
ing about  one-tenth  ol  Its  market  value. 
From  the  evidence  set  forth  In  the  record, 
there  Is  scarcely  room  for  a  reasonable 
doubt  that  when  defendant  undertook  to 
find  plaintiff,  and  obtain  a  deed  for  Bald 
property,  defendant  had  knowledge  of  the 
value  of  the  property  which  he  sought  to 
obtain  for  so  small  'n  consideration,  and 
also  had  reason  to  believe  that  plaintiff 
was  Ignorant  of  the  present  value  of  the 
same.  Defendant's  testimony  convinces  us 
of  that,  notwithstanding  his  great  effort 
to  conceal  the  fact  that  he  had  such 
knowledge.  He  admits  that  he  heard  it 
rumored  tliatAl.  Sliced  had  sold  his  eighth 
interest  in  said  mine  for  four  or  five  thou- 
sand dollars.  This  was  the  person  from 
whom  defendant  borrowed  the  money 
with  which  to  purchase  plaintiff's  inter- 
est. Defendant  says  in  his  testimony  that 
the  fact  which  led  him  to  make  an  effort 
to  find  plaintiff  was  that  he,  (defendant,) 
"like  a  good  many  others,  was"  excited 
about  this  property. "  "  T  bat  Is,  "  he  says, 
"my  curiosity  was  excited.  A  good  many 
were  hunting  for  him,  and  I  thought  I  had 
the  same  right,  and  that  I  would  do  the 
same.  I  thoughttheremightbesomethlng 
In  it,  by  reason  of  the  inquiries  that  were 
being  made  about  him.  There  were  a 
good  many  around  here  hunting  for  him, 
and  one  man  told  me  he  would  give  me 
three  hundred  dollars  if  I  could  find  him." 
Defendant  fnrther testifies  that  the  subject 
pf  this  mine  "was  in  everybody's  mouth;" 
that  it  had  been  reported  to  him  that  the 
plaintiff  was  lost;  that  plaintiff  had  been 
advertised  for  In  the  local  newspapers.  It 
appears  without  dlsputethat  plaintiff  had 
neither  seen  nor  received  any  information 
concerning  said  mine  for  about  13  months, 
and  in  tl>e  mean  time  the  mine  had  been 
developed  from  an  unpromlKlng  "pros- 
pect" to  a  paying  mine,  and  had  a  present 
value  !n  the  market,  as  above  set  forth: 
that-plalnt.'ff  was  supposed  to  have  been 
lost;  and  that  deicndant  had  been  con- 
salted  about  administering  on  plaintiff's 
estate. 

However,  as  counsel  for  appellant  cor- 
rectly argue,  inadequacy  of  consideration 


alone  is  not  nufflclent  cause  for  cancella- 
tion of  a  conveyance,  except,  perhaps.  In 
extreme  cases.  Inadequacy  of  considera- 
tion Is  one  strong  element  of  the  cause, 
and.  If  accompanied  by  circumstances 
which  amount  to  fraud,  the  cause  for  re- 
lief Is  made  out.  Mr.  Pomeroy,  in  his 
vpork  on  Equity  Jurisprudence,  states 
forcibly  and  succinctly  the  principles  ap- 
plicable to  this  subject,  and  accompanies 
Ills  text  with  a  multitude  of  authorities, 
bringing  his  research  down  to  a  recent 
date.  We  quote  some  of  his  observations. 
He  says:  "The  role  Is  well  settled  that 
where  the  parties  were  both  in  a  situation 
to  form  an  independentjudgnient  concern- 
ing the  transaction,  and  acted  knowingly 
and  Intentionally,  mere  Inadequacy  in  the 
price  or  in  the  subject-matter,  unaccom- 
panied by  other  inequitable  incidents.  Is 
never  of  Itself  snfflcient  ground  for  cancel- 
ing an  executed  or  executory  contract.  If 
the  parties,  being  in  the  situation  and 
having  the  ability  to  do  so,  have  exercised 
their  own  independent  judgment  as  to  the 
value  of  the  subject-mater,  courts  of  equity 
should  not,  and  will  not,  interfere  with 
such  valuation.  In  some  of  the  earlier  de- 
cisions, mere  Inadequacy,  either  In  the 
price  or  the  value  of  the  subject-matter, 
was  held  to  be  a  sufficient  hardship,  which 
might  defeat  the  specific  performance  of 
an  executory  contract  when  set  up  as  a 
defense.  The  doctrine,  however,  is  now 
settled  that  mere  inadequacy — that  is,  in- 
equality in  value  between  the  subject-mat- 
ter and  the  price — Is  not  a  ground  for  re- 
fusing the  remedy  of  specific  performance. 
In  order  to  be  a  defense,  the  Inadequacy 
roust  either  be  accompanleil  by  (»iher  in- 
equitable incidents,  or  must  be  so  gross  as 
to  show  fraud.  In  short,  inadequacy  as 
a  negative  defense,  and  as  an  aflirmatlve 
ground  for  a  cancellation,  is  governed  by 
one  and  the  same  rule.  Although  the  act- 
ual cases  In  which  a  contract  or  con- 
veyance has  been  canceled  on  account  of 
gross  Inadequacy  merely,  without  other 
inequitable  incidents,  are  very  few,  yet 
the  doctrine  Is  settled  by  a  consensus 
of  decisions  and  dicta  that  even  In  the  ab- 
sence of  all  other  circumstances,  when  the 
inadequacy  of  price  is  so  gross  that  It 
shocks  the  conscience,  and  furnishes  satis- 
factory and  decisive  evidence  of  fraud,  it 
will  be  a  sufficient  ground  for  canceling  a 
conveyance  or  contract,  whether  executed 
or  executory.  Even  then,  fraud,  and  not 
inadequacy  of  price,  is  the  true  and  only 
cause  for  the  Interposition  ol  equity  and 
the  granting  of  relief.  If  there  Is  nothing 
but  mere  inadequacy  of  price,  the  ease 
must  be  extreme  to  call  for  the  interi>osl- 
tlon  of  equity.  Where  the  Inadequacy 
does  not  thus  stand  alone,  but  is  accom- 
panied by  other  inequitable  incidents,  the 
relief  Is  much  more  readily  granted.  But 
even  here  the  courts  have  established 
clearly-marked  limitations  upon  tlie  exer- 
cise of  their  remedial  functions,  which 
should  be  carefully  observed.  The  fact 
that  a  conveyance  or  other  transaction 
was  made  without  professional  advice  or 
consultation  with  friends,  and  was  im- 
provident, even  coupled  with  an  Inade- 
quacy of  price,  is  not  of  Itself  a  sufficient 
ground   for   relief,  provided   the   parties 
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were  both  able  to  Judge  and  act  Independ- 
ently, and  did  net  upon  equal  terms,  and 
Jully  understood  the  nature  of  the  trans- 
action, and  there  was  no  undue  luCluence 
or  circnmstanees  of  oppression.  When 
the  accompanying  incidents  are  inequi- 
table and  show  bad  Iaith,such  as  conceal- 
ments, misrepresentation,  undue  advan- 
tage, oppression  on  the  part  of  the  one 
who  obtains  the  benefit,  or  ignorance, 
weakness  of  mind.  Bickness,  old  age,  inca- 
pacity, pecuniary  necessities,  and  the  like, 
on  the  part  of  the  other,  these  circum- 
stances, combined  with  inadequacy  of 
price,  may  easily  Induce  a  court  to  grant 
relief,  defensive  or  affirmative.  It  would 
not  be  correct  to  say  that  such  facts  con- 
stitute an  absolute  and  necessary  ground 
for  equitable  interposition.  They  operate 
to  throw  the  heavy  burden  of  proof  upon 
the  party  seeking  to  enforce  the  transac- 
tion, or  claiming  the  benefits  of  it,  to  show 
that  the  other  acted  voluntarily,  know- 
ingly, intentionally,  and  deliberately,  with 
full  knowledge  of  the  nature  and  effect  of 
his  acts,  and  that  his  consent  was  not  ob- 
tained by  any  oppression,  undue  influence, 
or  undue  advantage  taken  of  his  condi- 
tion, situation,  or  necessities.  If  the  party 
upon  whom  the  burden  rested  should  suc- 
ceed in  thus  showing  the  perfect  good 
lalth  of  the  transaction.  It  would  be  sus- 
tained ;  if  he  should  fall,  equity  would 
grant  such  relief,  afBrmatlve  or  defensive, 
as  mieht  be  appropriate."  2  Pom.  £q. 
.1  ur.  §§  9:«-!)28. 

The  conclusion  which  we  have  reached, 
after  mature  consideration  of  the  case, 
and  thcpoints,  authorities,  and  arguments 
of  counsel,  Is  that  none  of  the  errors  as- 
signed ought  to  be  sustained,  and  that 
the  fiuding[s  and  decree  are  fully  supported 
by  the  evidence.  We  are  satisfied  from 
the  evidence  that,  when  -defendant  set 
out  In  his  endeavor  to  obtain  said  prop- 
erty, he  knew  full  well  the  value  thereof; 
yet  It,  with  such  knowledge,  he  had  sought 
and  obtained  .a  transfer  of  the  property 
lor  such  small  consideration  compared  to 
Its  value,  and,  to  do  so,  hurried  to  take 
advantage  of  plaintiff's  lgi:orance  of  the 
late  development  of  said  property  and 
the  greatly  increased  value  thereof,  still 
the  transaction  might  not  have  been  set 
aside  had  defendant  taken  care  to  keep 
himself  free  from  the  use  of  means  and 
agencies  which  tended  to  place  the  victim 
of  his  covetous  design  at  a  still  greater 
disadvantage.  Having  a  knowledge  of 
the  value  of  said  property,  it  clearly  ap- 
pears that  defendant  contemplated  and 
undertook  the  procurement  thereof  for  a 
grossly  inadequate  consideration.  Yet 
with  only  those  facts  in  view,  in  a  case 
like  this,  where  no  infirmity  or  weakness 
of  plaintiff  is  shown,  the  law  is  slow  to 
move,  and  often  remains  dormant  when 
appealed  to  for  the  undoing  of  the  trans- 
acuon,  "provided  the  parties  were  both 
able  to  judge  and  act  Independently,  and 
did  act  upon  equal  terms,  and  fully  under- 
stood the  nature  of  the  transaction,  and 
there  was  no  undue  influence  or  circum- 
stances of  oppression."  Pomeroy,  supra. 
But,  when  gross  inadequacy  of  considera- 
tion is  shown,  the  law  requires  of  the  de- 
fendant tne  strict  avoidance  of  all  false, 


deceitful,  or  unfair  means  calculated  to 
ad  vantage  his  design;  and  therein  the  de- 
fendant's conduct  does  not  stand  the  test. 
When  we  speak  of  defendant's  conduct,  we 
have  In  view  not  only  what  he  personally 
did,  but  also  what  he  did  through  the 
agency  of  La  Point,  whom  defendant  com- 
missioned  to  "buy  in,  or  buy  the  intercBt" 
of  Maloy  in,  said  property  for  defendant, 
and  who  aided  defendant  in  his  transac- 
tion. The  facts  shown  to  the  satisfaction 
of  the  court  as  to  the  conspiracy,  or  rela- 
tion of  principal  and  agent,  between  de- 
fendant and  I-a  Point  in  the  consumma- 
tion of  the  transaction;  as  to  the  intoxi- 
cation of  plaintiff,  from  the  influence  of 
which  the  court  found  he  was  not  free, 
when  the  csnveyance  was  made  to  defend- 
ant; as  to  the  use  made  of  the  partner- 
ship scheme  to  gain  the  trust  and  confi- 
dence of  plaintiff,  and  distract  his  atten- 
tion from  the  real  object  to  be  achieved  ; 
and  as  to  the  said  La  Point  pretending  to 
sell  his  fourth  interest  in  said  mine,  for  the 
same  price,  and  at  the  same  time, — each 
and  all  of  those  facts  were  potent  ele- 
ments in  tills  case  to  taint  with  fraud  and 
vitiate  the  transaction,  when  looked  at  in 
connection  with  the  fact  that  defendant 
comm3nued  hlseffortsto  obtain  said  prop- 
erty, with  tho  Intention  to,  and  did,  ac- 
quire it  for  a  grossly  inadequate  consider- 
ation. It  is  therefore  ordered  that  the 
judgment,  and  the  order  overruling  appel- 
lant's motion  for  a  new  trial,  be  affirmed, 
w  ith  costs. 

Blake,  C.  J.,  and  De  Witt,  J.,  concur. 


GAI.I.IGnKR  v.  LOCKHART. 

(Supreme  Court  of  Montana.    Feb.  5, 1891. ) 
Fabtneksbif — Accounting  —  Services  o»  Pabt- 

MBB. 

1.  A  person  who,  on  buying  the  interest  oC 
certain  members  of  a  minine  firm,  informs  tbe 
remaining  partner  that  he  will  no  longer  carry 
on  the  partnership  operations,  nor  be  liable  fo:- 
debts  contracted  thereafter  in  its  behalf,  is  not 
liable  t(i  such  partner  for  any  subsequent  expenses 
incurred  by  him  in  developing  the  mine. 

2.  The  assignee  of  certain  Duembera  of  a  firm 
is  not  liable  to  the  remaining  partner  for  previous 
services  rendered  by  him  for  the  partnership, 
where  there  was  no  agreement  with  the  other  part- 
ners that  he  should  receive  compensation  there- 
for, and  the  assignee  did  not  assume  such  lia- 
bility. 

Appeal  from  district  court,  Beaverhead 
county;  Thomas  J.  UAunnAiTH,  Judge. 

Action  by  William  L.  Galligher  against 
James  A.  Lock  hart  to  dissolve  a  partner- 
ship. Judgment  for  plaintiff.  Defendant 
appeals.    Reversed  and  modified. 

Forbia  &  Forbis,  for  appellant.  Toole 
>£  Wallace,  for  respondent. 

Hauwood,  J.  The  object  of  this  action 
was  to  obtain  a  dissolution  of  copartner- 
ship, an  accounting  between  the  copart- 
ners, and  also  a  partition  of  certain  min- 
ing claims;  but  the  question  of  partition 
was  abandoned  by  the  consent  of  ail  par- 
ties, and  the  action  proceeded  as  to  the 
other  purposes.  The  evidence  introduced 
at  the  trial,  and  the  findings  of  fact  by 
the  court,  are  before  us  for  review  on  ap- 
peal '*"  n  the  judgment,  and  from  an  or- 
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der  overrallnsT  appellnnt's  motion  for  new 
trial. 

It  appears  frum  tlie  evidence  and  flnd- 
Ini^  of  fact  tlifit  certain  mining;  claimM 
■were  owned  in  equal  undivided  Interests 
by  plaintiff  and  Ciiapmnn  and  Tiionipson  ; 
that  Raid  owners  engaged  In  a  copart- 
nership arrangement  to  do  certain  devel- 
opment work  upon  said  mining  claims, 
at  the  expense  of  said  owners  in  equal 
proportions.  The  object  of  said  develop- 
ment work  was  to  pat  the  mining  claims 
in  salable  condition ;  hut  no  period  of 
time  vvas  agreed  upon  during  which  de- 
velopment work  was  to  be  prosecuted, 
nor  was  It  agreed  as  to  what  exent  such 
work  should  be  prosecuted.  Under  said 
arrangement  a  large  amount  of  develoi>- 
ment  work  was  done  upon  the  mining 
claims  In  question  prior  to  June  30, 1887. 
On  that  date,  defendant,  Lockhart,  suc- 
ceeded, through  conveyances,  to  the  inter- 
ests in  said  raining  claims  theretofore 
owned  by  said  Chapman  and  Thompson, 
and  thereby  became  the  owner  of  an  undi- 
vided two-thirds  Interest  in  said  proper- 
ty, and  also  succeeded  to  the  position 
theretofore  occupied  by  said  Chapman 
and  Thompson  in  said  copartnership  ar- 
rangement, as  to  future  operations  there- 
under. Upon  the  trial  the  court  found 
that  on  said  30th  day  of  June,  1887,  a  full 
accounting  and  settlement  was  made  as 
to  the  partnership  affairs  between  plain- 
tiff, Galligher,  and  Chapman  and  Thomp- 
son, and  that  Galliglier  paid  his  propor- 
tion of  expenses  incurred  prior  to  that 
date,  and  that  defendant,  Lockhart,  paid 
for  Chapman  and  Thompson  their  full 
share  of  expenses  incurred  in  developing 
said  mining  claims  prior  to  said  date,  ex- 
cept the  compensation  claimed  by  said 
Galligher  for  his  services.  The  court  fur- 
ther found  that  on  said  date  plain  tiff,  Galli- 
gher, was  notified  by  defendant,  Lockhart, 
that  he  would  not  carry  on  the  partner- 
ship operations  any  longer,  and  that  he 
would  not  be  liable  for  any  debts  or  ex- 
penses contracted  by  said  Galligher  in 
working  upon  said  mining  claims.  These 
findings  are  fully  supported  by  undisput- 
ed evidence,  which  shows  that,  at  the  time 
said  notice  was  given,  defendant  had  ex- 
amined said  property,  and  seitlement  of 
all  prior  expenses  was  made  as  aforesaid, 
except  the  claim  of  plaintiff  for  services, 
and  plalntiRwas  then  Informed  by  defend- 
ant that  he  was  satisfied  the  property  be- 
ing developed  was  not  worth  anything 
that  defendant  advised  shutting  down 
work  thereon,  and  declared  he  would  not 
prosecute  the  work  any  further,  and 
would  not  he  responsible  for  any  further 
expenses,  i'lalntitr's  reply  to  saJd  notice 
was  that  he  proposed  to  continue  work 
on  said  claims,  and  that  he  would  endeav- 
or to  make  defendant  pay  bis  proportion 
of  the  expense  thereof. 

Appellant  contends  that,  under  said 
State  of  facts  disclosed  by  theevidence  and 
findings  of  the  court.  It  was  error  for  the 
conrt  to  bold,  as  it  did,  that  defendant 
was  liable,  in  an  accounting  between 
plaintiff  and  defendant,  for  two-thirds  of 
the  expense  involved  by  plaintilT  in  work 
upon  said  mining  claims  after  the  date  of 
Bald  notice.    We  think  appellant's  posi- 


tion upon  this  point  is  folly  sustained  by 
principles  of  law,  and  we  so  hold.  Carter 
V.  Whalley,  H  Morr.  Min.  Rep.  202;  Slem- 
mer's  Appeal,  Id.  441 ;  Crawshay  v.  Maule, 
Id.  223;  Vice  v.  Fleming,  Id.  241.  Ke- 
spondent's  counsel  cites  no  cases  which 
support  the  converse  of  appellant's  prop- 
osition, if.  Indeed,  any  cases  could  be 
found  to  support  that  position.  The  trial 
court  virtually  held  as  we  do,  in  another 
couclusion  of  law,  wherein  It  was  held 
that  the  partnership  was  dissolved  in 
January,  1888,  by  defendant  giving  "pub- 
lic notice  of  the  repudiation  of  the  said 
contract  and  partnership.  "  The  public  no- 
tice Could  have  had  no  more  potency,  as 
affecting  the  rights  and  relations  of  the 
partners  themselves,  than  a  private  ro- 
tlce.  It  follows  that  the  judgment  ought 
to  be  so  modified  as  to  eliminate  there- 
from all  charges  against  defendant  In- 
volved in  working  said  mining  claimssub- 
sequent  to  June  30, 1887. 

Another  point  insisted  apon  by  appel- 
lant is  that  the  court  below  erred  in  hold- 
ing appellant  liable  for  salary  to  plaintiff 
for  services  during  a  period  prior  to  the 
time  appellant  came  into  said  copartner- 
ship. This  was  error  for  two  reasons: 
First.  There  was  no  showing  that  It  was 
ever  agreed  in  reference  to  snid  partner- 
ship arrangement  that  plaintiff,  one  of  the 
copartners,  and  an  owner  In  common  of 
an  interest  in  said  property,  should  re- 
ceive compensation  for  services  which  he 
might  render  in  and  about  said  work. 
This  charge  could  only  be  sustained 
against  his  copartners.  Chapman  and 
Thompson,  by  virtue  of  a  special  agree- 
ment to  that  effect.  2  Bates,  Partn.  §  770; 
Pars.  Partn.  (3dEd.)250;  Babcock  v.  Stew- 
art,  11  Morr.  Min.  Bep.  447.  Upon  this 
point,  it  appears  that  the  same  rules  ap. 
pl.v  to  mining  as  to  other  partnership 
compacts.  Dnryea  v.  Burt,  11  Morr.  Min. 
Rep.  395.  St'conJIy.  The  charge  for  serv- 
ices of  plaintiff  rendered  prior  to  the  time 
appellant  came  into  said  copartnership 
could  not  lawfully  be  maintained  against 
appellant  unless  he  assumed  and  agreed 
to  pay  the  same,  which  is  in  no  wa.y 
shown.  Respondent's  counsel  admit  in 
their  brief  that  an  incoming  meml>er  Into 
such  a  copartnership  arrangement  would 
not  be  personally  liable  for  indebtedness 
incurred  prior  to  his  coming  into  the  co- 
partnership. Babcock  v.  Stewart,  supra. 
A«  to  the  claim  of  plaintiff  for  serv  cos 
.enaered  oy  blm  anout  said  work  uiter 
June  30, 1887,  that  falls  with  all  other  ex- 
penses involved  after  that  date,  under 
the  views  above  expressed.  It  follows, 
therefore,  that  all  charges  against  defend- 
ant for  services  of  plaintiff  in  and  about 
said  work,  both  before  and  after  June  30. 
1887,  should  be  eliminated  from  the  Judg- 
ment rendered  against  defendant.  We  do 
not  find  reason  for  disturbing  any  other 
findings  of  fact  or  conclusion  of  law  made 
by  the  court  below,  which  appellant  in- 
sists  were  erroneous. 

According  to  the  findings  and  conclu- 
sions of  law  not  disturbed,  the  acconnt 
between  plaintiff  and  defendant  stands  as 
follows:  Defendant  should  be  charged 
with  two-thirds  of  the  $2,')0  paid  by  plain- 
tiff, or  (or  which  be  became  personally  ro- 
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sponalble,  In  defend'ntr  the  title  to  nald 
property,  namely,  9166.66;  and  this  is  the 
only  Item  remalnlnf;  agaiast  defendant, 
according  to  the  flndings  sustained.  Ac- 
cording to  the  findings,  defendant  sbould 
be  credited  ^rlth  Items  as  follows:  Une- 
third  of  9504.50  paid  out  by  defendant  on 
debtn  of  the  firm  existing  prior  to  tbe 
time  be  became  a  member,  one-tbird  of 
which,  or  9168.16,  Is  rightfully  chargeable 
to  plaintiff;  also  with  two-thirds  of  |400 
worth  of  goods  and  provisions  of  tbe 
firm,  which  plaintiff  took  and  con- 
verted to  bis  use  in  working  said  clainin 
alter  June  30,  1887,  two-thirds  of  which 
was  the  property  of  defendant,  valued  at 
92C0.CC,  and  tor  which  defendant  should  be 
credited  in  this  accounting.  Defendant 
should  also  be  credited  with  two-tbirds  of 
the  value  of  9311  worth  of  property  of  the 
firm  taken  under  attachment  for  debts 
contracted  by  plaintiff  after  June  30, 1887, 
two-thirds  of  which,  or  9207.32,  was  the 
property  of  defendant,  and  sbould  rigbt- 
lully  becredited  to  him  in  this  accounting. 
All  these  credits  in  favor  of  defendant  ag- 
gregate the  sum  of  9642.14,  from  which 
should  be  deducted  two-thirds  of  said  9250 
expended  by  plaintiff  In  defending  the  title 
to  said  property,  vii.,  916U.6C.  This  de- 
duction leaves  a  balance  of  9475.48  infavor 
of  defendant.  In  other  words,  as  the  find- 
ings show,  defendant  owes  plaintiff  9160.- 
66  for  moneys  properly  expended  in  said 
purtnership  matters;  and  plaintiff  owes 
defendant  9642.14  for  moneys  which  de- 
fendant properly  paid  out  for  plaintiff's 
benefit,  and  for  property  belonging  to  de- 
fendant, which  plaintiff  wrongfully  took 
and  converted  to  his  use,  or  caused  to  be 
taken  by  attachment  for  debts  which 
plaintiff  wrongiully  contracted  against 
said  firm.  These  accounts  being  offset 
against  each  other,  leave  a  balance  of 
9475.48  In  favor  of  defendant,  for  which  be 
is  entitled  to  Judgment  against  plaintiff 
as  a  result  of  said  accounting.  It  is  there- 
fore ordered  tbat  the  Judgment  rendered 
by  the  trial  court  be  reversed,  and  that 
Judgment  be  entered  In  favor  of  defendant 
and  against  plaintirt  for  the  sum  of  9475.- 
48,  and  costs.    Judgment  revei-sed. 

Blakb,  C.  J.,  and  Db  Witt,  J.,  concur. 


(2  Wasb.  St  EM) 

Rathbun  v.  Thdrston  Coontt.* 

(Supreme  Court  of  WatMtngUyn.    July  15, 1891.) 

RsTiBW  ON  Apfbai/— Fbesumftions. 

Where  tbe  amoant  to  which  plaintiS  is  ea- 
titled  depends  upon  the  construotion  of  the  words 
"separate  descriptiou  of  real  estate"  in  a  con- 
tract for  printing,  on  whloh  the  suit  was  brougbt, 
and  it  does  not  appear  nhat  construction  tbe 
trial  court  adopted,  and  tbe  evidence  is  not  in 
the  record,  it  will  be  presumed  on  appeal  that 
the  dnding  of  the  court  was  justified  by  the  evi- 
dence. 

Appeal  from  superior  court,  Thurston 
county;  Maso.n,  Judge. 

Action  by  J.  C.  Hathbun  against  Thurs- 
ton cunnty  on  contract  for  publishing  a 
tax-ilHt.  Trial  to  the  court.  Judgment 
tor  plaintiff  for  part  of  bis  claim,  and  be 
appeals.    Affirmed. 

'Uebearing  denied. 


J.  C.  Bathban,  for  appellant.  W.  J. 
Melroj,  tor  respondent. 

Anders,  C.  J.  This  action  was  tried  in 
the  court  below  upon  a  written  stipula- 
tlon  of  facts,  from  which  it  appears  that 
appellant,  who  was  the  publisher  of  a 
newspaper,  advertised  the  del!ni)uent  tax- 
list  of  the  county  for  the  year  ISS'J  for  an 
agreed  compensation  of  75  cents  for  etich 
separate  description  of  real  estate  for 
the  first  Insertion,  and  25  cents  for  each 
subsequent  Insertion.  It  is  conceded  that 
the  advertising  was  done  in  accordance 
with  law  and  the  agreement  of  the  par- 
ties: but,  on  settlement  with  tbe  county 
commlssioneni  for  the  work  done,  a  con- 
troversy arose  over  tbe  meaning  of  the  ex- 
pression "each  separate  description  of  real 
estate."  The  plaintiff  contended  tbat  a 
separate  description  of  real  estate  Is  a  de- 
scription of  an  Individual  lot.  tract,  oc 
parcel  of  land  appearing  upon  the  assess- 
ment roll,  without  respect  to  the  number 
of  such  individual  lots,  tracts,  or  parcels 
that  may  have  been  assessed  to  a  single 
owner,  notwithstanding  tbe  tax  levied  up- 
on all  such  parcels  may  have  been  carriml 
out  In  total,  and  placed  opposite  the  last 
item  in  the  list.  On  the  contrary,  tbecom- 
mlssloners  claimed  that  such  separate  de- 
scription embraces  all  the  lota,  tracts,  and 
parcels  of  land  asaessed  to  a  single  owner, 
where  the  valuation  thereof  Is  carried  oat 
In  total,  and  the  tax  levied  against  tbe 
whole  Is  placed  opposite  the  last  item  In 
the  list  Instead  of  a  separate  assessment 
and  valuation  being  made  for  each  such  lot, 
tract,  or  parcel  of  land.  According  to  the 
contention  of  plaintiff  be  is  entitled  to  be 
paid  the  contract  price  for  publishing  564 
separate  descriptions,  but  according  to 
the  view  of  defendant  be  is  only  entitled 
to  compensation  for  advertising  270  ot 
such  descriptions,  and  tor  which  tbe  coun- 
ty paid  him. 

The  court  below  found  as  facts  that  the 
deliuiiuent  tax  list  published  by  plaintiB 
contained  330  separate  descriptions,  and 
tbat  there  was  still  due  the  plaintiB  (roin 
defendant  the  sum  of  9iK),  for  which  sum 
Judgment  was  duly  rendered  for  plalntlS. 
The  latter  brings  tbe  case  here,  and  asks 
this  court  to  define  the  abstract  meaning 
of  the  words  "separate  description  of  real 
estate. "  These  words  are  ot  such  obvious 
import  tbat  we  doubt  If  any  definition  we 
might  undertake  to  give  would  render 
their  meaning  more  clear  than  that  sug- 
gested by  the  words  themselves.  It  would 
seem  evident  that  a  separate  description 
ot  a  tract  of  land  Is  such  a  description  as 
will  sufficiently  identify  it  lor  the  purpose 
or  which  the  description  is  required.  A 
description  In  a  deed  might  or  might  not 
be  sufflcient  In  an  assessment  for  tbe  pur- 
pose of  taxation.  But,  so  far  as  this  case 
Is  concerned,  we  have  nothing  before  us 
whereby  we  can  ascertain  bow  the  lands 
were  described  In  the  delinquent  taxliat  as 
published  by  appellant,  and  are  therefore 
unable  to  determine  whether  the  court  be- 
low adopted  the  theory  of  the  plaintiff  or 
that  of  the  defendant.  Thedellnquent  list, 
as  published,  not  having  been  made  a  part 
of  the  record  here,  we  must  conclude  that 
tbe  findings  ot  fact  ot  tberourt  below  were 
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warranted  by  the  evidence,  and  that  the  | 
Judgment  therein  rendered  IB  correct.    The  | 
Judgment  of  the  lower  court  Is  therefor© 
afUrmed. 

Stii.eb,  Dukbab,  Hoyt,  and  Scott,  JJ„ 
concur.  _____ 

(a  Waeh.  St  56t) 

LiTBAROBR  V.  STATB.^ 

(Supreme  Court  of  WasMngtxm.   July  14, 1891.) 
Con8titotios4I.Law— Ex  POST  Facto  Li.w— Fbos- 

BCUTIOK  BT  blVOSMATIOIi— MiSCOSDDOT  OV  JCKT 

— Sbductios. 

1.  CoDst.  Wash.  art.  1,  %  25,  provides  that 
offenses  heretofore  required  to  be  prosecuted  by 
Indictment  may  be  prosecuted  by  information  or 
by  indictment,  as  shall  be  prescribed  by  law. 
Section  26  provides  that  "no  grand  ]ury  shall  be 
drawn  or  summoned  in  any  county  except  the  su- 
perior jud^e  thereof  shall  so  order. "  Held,  that 
these  provisions  are  not  ex  post  facto  aa  to  of- 
fenses committed  prior  to  tneir  adoption,  since 
indictment  by  a  gprand  Jury  is  not  a  substantial 
right,  but  merely  a  method  of  procedure,  and 
that  such  offenses  may  be  prosecuted  upon  in- 
fomation. 

a.  Code  Wash.  |  278,  provides  that  mlsoon- 
duct  of  the  ]ury  shall  be  shown  by  affidavit  on 
motion  for  new  trial,  and  where  misconduct  is 
not  thus  shown  it  will  not  be  considered  on  ap- 
peal.  AWDERS,  U.  J.,  and  SCOTT,  J.,  dissenting. 

3.  On  a  trial  for  sednction,  where  it  appeared 
that  the  prosecutrix  was  of  tender  years ;  that 
she  lived  "with  defandsnt,  and  was  to  a  certain 
extent  under  his  proteotioD ;  and  there  was  also 
testimony  tendins  to  show  the  commission  of  the 
offense  by  defendant, — the  conviction  will  not  be 
disturbed. 

Appeal  from  superior  court,  Thurston 
county. 

John  G.  Lybarger  was  convicted  ot  the 
crime  of  seducing  Elsie  PatnuUe  and  ap- 
peals.   Affirmed. 

Marshall  K.  Saell,  lor  appellant.  W.  A. 
Reynolds,  T.  N.  Alien,  and  C.  H.  Ayer,  for 
the  State. 

Dunbar,  3.  The  record  in  this  case 
shows  that  on  the  22d  day  of  July,  1890, 
the  state's  attorney,  W.  A.  Reynolds,  filed 
a  complaint  with  John  O.  Sparlts,  a  Jus- 
tice of  the  peace  for  Thurston  county, 
State  of  Washington,  charging;  appellant 
wltb  tiie  crime  ot  seduction ;  whereupon 
appellant,  being  brought  before  the  court, 
waived  eianiinatjon,  and  entered  into  a 
recoxnieance  for  his  appearance  at  the  sn- 
perlor  court.  That  thereafter,  on  the  6th 
day  of  October,  1890,  the  said  W.  A.  Rey- 
nolds, prose«;uting  attorney  for  Thurston 
county,  made  and  filed  with  the  superior 
conrt  of  Thurston  county,  state  of  Wash- 
ington, an  Information  charging  appel- 
lant with  having  on  the  lOtb  day  of  Janu- 
ary, 1889,  in  the  connty  of  Thurston, 
Wash.,  seduced  one  Rlsie  Patnude,  etc. 
That  thereafter,  and  on  October  7, 1890, 
appellant  was  arraigned  and  required  to 
plead  to  said  Information,  and  did  plead 
not  guilty  thereto.  That  thereafter  a 
trial  was  had,  in  which,  on  October  10, 
1890,  a  verdict  was  rendered  purporting  to 
find  appellant  guilty  of  the  crime  of  seduc- 
tion ;  and  thereafter  a  motion  in  arrest  of 
Judgment  and  a  motion  for  a  new  trial 
wera  made,  and  denied  by  the  court,  and 
on  October  24, 1890,  a  Judgment  and  sen- 
tence were  rendered  by  said  court,  pur- 
porting to  adjudge  appellant  guilty  ot  the 
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crime  of  seduction,  and  that  he  be  pun- 
ished therefor  by  Imprisonment  in  the 
state  penitentiary  at  Walla  Walla,  In  said 
state,  at  hard  lahor.  tor  the  period  of  tour 
years,  aud  that  he  pay  the  costs  of  prose- 
cution, and  committing  him  to  the  cus- 
tody ot  the  sheriff  ot  Thurston  county  to 
carry  such  Judgment  into  execution ;  all  o( 
which  proceedings  upon  such  trial,  and 
up  to  and  Including  the  entry  of  Judgment 
and  sentence,  are  fully  stated  and  maJe  a 
part  of  the  record  ot  said  superior  court 
in  such  proceeding  by  its  statement  ot 
facts,  Rvldpnce,  and  charge  of  the  court, 
as  filed  in  thin  court.  That  at  the  time  of 
entry  of  said  Judgment  notice  of  appeal 
was  given  In  open  court,  and  asuperso- 
deaa  granted  by  the  court.  That  there- 
after, and  on  the  13th  day  ot  March,  appel- 
lant served  notice  of  appeal,  appealing 
from  said  Judgment  and  sentence,  and 
each  and  every  part  thereof,  which  notice 
of  appeal  is  duly  entered  ot  record  and 
filed  In  this  court.  The  following  grounds 
are  relied  upon  by  appellant  tor  the  reversal 
ot  this  Judgment:  Q)  Illegality  of  pro- 
ceedings by  information  tor  a  crime  com- 
mitted prior  to  the  adoption  ot  the  consti- 
tution of  the  state ,  (2)  misconduct  of  the 
Jury;  (3)  Insutficiency  ot  evidence;  (4)  er- 
ror of  trial  court. 

As  to  the  first  proposition  It  is  urged— 
First,  that  the  proceeding  by  information 
was  Illegal;  second,  that  an  indictment 
was  necessary  to  Jurisdiction  and  a  valid 
Judgment;  third,  that  the  court  will  looli 
into  the  recoi-d  to  ascertain  whether  there 
was  Jurisdiction.  During  our  territorial 
existence  there  was  no  question  but  the 
defendant  would  have  had  a  right  to  a 
presentment  by  a  grand  Jury,  and  thlg 
crime  was  alleged  to  have  been  commit- 
ted before  the  adoption  of  the  constitu- 
tion and  the  admission  of  the  state  into 
the  Union.  Section  26,  art.  1,  of  the  con- 
stitntion  of  the  state  of  Washington  pro- 
vides that  offenses  heretofore  required  to 
he  prosecuted  by  indictment  maybe  prose- 
cuted by  Information  or  by  indictment,  as 
shall  be  prescribed  by  law.  Section  26, 
art.  1,  ot  the  constitution  says:  "No 
grand  Jury  shall  be  drawn  or  summoned 
In  any  Cdunty,  except  the  superior  Judge 
thereof  shall  so  order. "  Some  of  the  ques- 
tions Involved  here  are  exceedingly  Inter- 
esting,  and  this  court  has  at  least  under- 
taken to  give  them  a  painstaking  exam- 
ination, and  the  conclusion  reached  from 
that  investigation  is  that  the  law  chang- 
ing the  mode  ot  procedure  from  an  Indict- 
ment to  an  Information  does  not  contain 
any  ot  the  elements  or  respond  to  any  of 
the  accepted  definitions  ot  au  ex  post  fatito 
law;  and  that  It  is  not  in  violation  ot 
any  guaranty  by  the  federal  constitution. 
The  dissenting  opinion  of  Justice  Har- 
lan in  Hurtado  v.  People,  110  U.  S.  516,  4 
Sup.  Ct.  Rep.  Ill,  292,  cited  by  appellant. 
Is  a  learned  and  highly  Interesting  disser- 
tation on  the  origin,  history,  and  benefits 
of  a  grand  Jury;  but  the  reasoning  ot  the 
learned  Judge  does  not  appeal  to  our 
minds  as  strongly  as  does  that  of  the  ma- 
jority opinion,  which  holds,  upon  well- 
sustained  reasoning,  and  by  an  over- 
whelming weight  ot  authority,  that  a  con- 
viction upon  an  Information  for  murder  lo 
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the  first  degree,  and  a  sentence  of  death 
thereon,  are  not  illeRuI  by  virtue  of  the 
clause  in  the  fourteenth  amendment  to 
the  constitution  of  the  United  States, 
which  prohibits  the  states  from  depriving 
any  person  of  life  or  property  without  due 
process  of  low.  The  application  of  the 
fifth  amendment  to  the  constitution  of 
the  United  States  to  this  question  has  been 
so  distinctly  settled  that  it  seems  to  us 
that  an  extended  discussion  would  not  be 
justified.  In  Barron  v.  CityCouncil  of  Bal- 
timore,? Pet.  2*3,  Chief  Justice  Makshall, 
In  discussing  the  fifth  and  sixth  amend- 
ments, after  a  thorough  review  of  the  ques- 
tiouB,  says:  "These  amendments  contain 
no  expression  iudicatintr  an  intention  to 
apply  them  to  state  governments.  This 
court  cannot  so  apply  them."  And  in 
Twitchell  V.  Com.,  7  Wall.  324,  the  chief 
justice  of  the  supreme  court  of  the  United 
States,  in  an  opinion  concurred  in  by  the 
full  bench,  says:  "But  the  scope  and  ap- 
plication of  these  amendments  are  no 
longer  subjects  of  discussion  ;"  and,  quot- 
ing the  opinion  of  Chief  JusMceMAiiSHAi.i^, 
just  above  cited,  says:  "And  this  judg- 
ment has  been  frequently  reiterated,  and 
always  without  dissent."  From  an  in- 
vestigation of  all  the  cases  ci  ted  we  are 
compelled  to  conclude  that  an  indictment 
by  a  grand  jury  is  neither  a  constitutional 
right,  nor  a  substantial  right  of  any  kind, 
but  that  it  is  simply  a  procedure,  and  as 
such  it  is  within  the  power  of  the  Icgisla^ 
ture  to  change  or  abolish  it.  No  right  of 
defense  is  taken  from  the  defendant  In 
this  action  that  he  had  at  the  time  of  the 
commission  of  the  crime.  He  is  entitled 
now,  as  be  was  then,  to  be  tried  by  a  jury 
of  his  peers ;  to  be  heard  by  biuiself  or 
counsel ;  to  meet  the  witnesses  face  to 
face;  to  have  the  same  length  of  time  to 
prepare  for  trial.  It  takes  the  same 
weight  of  testimony  now  as  it  did  then  to 
convict.  He  is  entitled  to  the  same  pre- 
sumptions. The  penalty  for  the  crime  re- 
mains the  same.  No  right  has  been 
abridged,  no  avenue  of  escape  closed  np, 
which  was  open  to  him  before.  It  was 
nut  in  the  grund-jury  room  that  he  could 
make  any  defense  before.  That  room  pre- 
sented to  him  a  closed  door.  The  pres- 
entation through  the  grand  jury  Is  simply 
a  mode  of  procedurn  by  which  the  defend- 
ant Is  brought  formally  before  the  trial 
court.  The  state  can  prescribe  another 
mode,  as  it  has,  by  information  filed  by 
theprosecuting attorney.  These  are  ques- 
tions that  cannot  substantially  concern 
the  defendant.  They  are  ijreliminary  pro- 
ceedings; mere  modes  of  attainment  or 
forms  of  procedure.  There  is  no  funda- 
mental right  of  the  defendant  affected  by 
one  of  these  modes  any  more  than  by  the 
other.  No  one  has  any  vested  interest  In 
either  of  these  modes  of  procedure. 
Through  the  instrumentality  of  either, 
the  defendant  Is  charged  with  crime,  and 
put  npon  his  defense;  and,  If  these  pi*e- 
liminary  steps  have  been  taken  according 
to  law,  and  he  has  had  a  fair  trial  in  a 
court  of  justice  according  to  the  modes  of 
proceeding  applicable  to  such  a  case,  be 
cannot  be  heard  to  complain. 

As  to  the  question  as  to  whether  or  not 
the  law  novviu  force  In  relation  to  Informa- 


tions as  applied  to  this  crime  Is  an  ex  post 
facto  law  we  will  quote  and  abide  by  the 
classified  definition  of  Chief  Justice ''hask 
in  Oalder  v.  Bull,  3  Oall.  386,  quoted  after- 
wards by  the  supreme  court  of  the  United 
States  with  approval,  and  which  has 
been  generally  accepted  by  the  courts  as 
a  comprehensive  and  correct  definition, 
which  is  as  follows:  "(1)  Every  law  whlcli 
makes  an  action  done  before  the  passing  of 
the  law,  and  which  was  innocent  when 
done,  criminal,  and  punishes  such  action; 
(2)  every  law  that  aggravates  a  crime, 
or  makes  it  greater  than  when  it  was  com- 
mitted ,  (3)  every  law  that  changes  the 
punishment,  and  enforces  agreater  punish- 
ment than  the  law  annexed  to  the  crime 
when  committed;  (4)  every  law  that  al- 
ters the  legal  rules  of  evidence,  and  receives 
less  or  different  testimony  than  the  law 
required  at  the  time  of  the  commission  of 
the  offense  In  order  to  convict  the  offend- 
er."  Measured  by  thisBtandard,,thelawin 
question  cannot  be  said  to  be  ex  post 
facto  in  its  effect.  If  so,  under  what 
classification  does  it  fall?  We  cannot 
agree  with  the  appellant  that  either  any- 
thing decided  or  any  dictum  In  the  case 
of  Kring  V.  State,  107  U.  S.  221,  2  Sup.  Ct. 
Rep.  443,  supports  his  contention  In  this 
case.  What  was  held  la  that  case  was 
that  "within  the  meaning  of  the  constitu- 
tion any  law  Is  ex  post  facto  which  is 
enacted  after  the  offense  was  committed, 
and  which,  in  relation  to  it  or  Its  conse- 
quences, alters  the  sitnation  of  accused  to 
his  disadvantage."  Kring  had  been  In- 
dicted for  murder  in  the  first  degree.  He 
had  been  tried  four  times,  and  convicted 
once  on  a  plea  of  guilty  of  murder  in  the 
second  degree,  and  was  sentenced  to  im- 
prisonment in  the  penitentiary  for  25 years. 
He  took  an  appeal  from  the  Judgment  on 
the  ground  that  he  had  had  an  understand, 
ing  with  the  prosecutingattorney  that  If 
he  would  plead  as  he  did  his  sentence 
should  not  exceed  10  years'  imprisonment. 
The  judgment  was  reversed  by  the  su- 
preme court,  and  when  the  case  came  on 
for  trial  again  he  refused  to  withdraw 
his  plea  of  murder  in  the  second  degree, 
and  refused  to  renew  his  plea  of  not  guilty, 
which  had  been  withdrawn  when  he 
pleaded  murder  in  the  second  degree. 
The  court  then,  against  his  remonstrance, 
made  an  order  setting  aside  his  plea  of 
guilty  of  murder  in  the  second  degree,  and 
directing  a  general  plea  of  not  guilty  to 
b«  entored.  On  this  plea  he  was  tried, 
found  guilty,  and  sentenced  to  death,  and 
the  judgment  was  afflrmed  by  the  supreme 
court  of  the  state  of  Missouri.  It  was 
conceded  in  that  case  that,  at  the  time  of 
the  commission  of  the  crime,  in  the  state 
of  Missouri  under  the  law  the  acceptance 
by  the  prosecuting  attorney  and  the  court 
of  the  plea  of  murder  in  the  second  degree 
to  an  indictment  of  murder  in  the  first 
degree,  and  the  conviction  and  sentence 
the  defendant  under  it  of  murder  In  the 
second  degree,  was  an  acquittal  of  the 
charge  of  murder  in  the  first  dcgi-ee,  and 
that  he  could  not  be  tried  again  for  that 
offense;  but  the  state  court  overruled 
this  defense  on  the  ground  that  by  section 
23  of  article  2  of  the  constitution  of  Mis- 
souri, which  took  effect  after  the  commis- 
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slon  of  the  crime  by  Erlng,  the  former 
law  was  abrogated,  and  that  he  could  be 
tried  for  murder  In  the  first  degree  not- 
withstanding his  conviction  and  sentence 
for  murder  in  the  second  degree;  and  the 
Hnpreme  court  of  the  United  States  by  a 
dlTlded  court  held  that  the  article  In  the 
new  constitution  was  an  ex  post  facto 
law.  But  In  that  case  a  perfect  defense  to 
the  crime  of  murder  In  the  first  degree 
which  existed  at  the  time  of  the  coninils- 
elon  of  the  crime  was  taken  away  by  the 
new  law ;  a  defense,  at  least,  which  the 
defendant  could  avail  himself  of  by  the 
consent  of  the  court,  and  a  defense  which 
he  had  availed  himself  of  by  such  consent 
at  his  former  trial.  And  well  the  court 
said:  "Whatever  may  be  the  essential 
nature  of  thechange,  it  is  one  which  to  the 
defendant  involves  the  difference  between 
life  and  death."  And  again  says  the  court: 
"The  question  hero  is,  does  it  deprive  the 
defendant  of  any  right  of  defense  which 
the  law  gave  him  when  the  act  was  com- 
mitted, BO  that  as  to  that  offense  it  is  ex 
pout  facto?"  "In  that  case,"  said  the 
court,  "the  coastltution  of  Missouri  so 
changes  the  rule  of  evidence  that  what 
was  conclnsiveevidence  of  innocence  of  the 
higher  grade  of  murder  when  the  crime 
was  committed,  namely,  a  Judicial  convic- 
tion for  a  lower  rate  of  homicide,  is  not  re- 
ceived in  evidence  at  all,  or,  if  received,  is 
given  no  weight  in  behalf  of  the  offender. 
It  alsochanges  the  punishment, for,  where- 
as the  law  as  it  stood  when  the  homicide 
was  committed  was  that  when  convicted 
of  murder  in  the  second  degree  he  could 
never  be  tried  or  punished  by  death  for 
murder  in  the  firet  degree,  the  new  law 
enacts  that  he  may  be  so  punished  not- 
withstanding the  former  conviction." 
But  it  is  certainly  difficult  to  see  the  ap- 
plication of  this  reasoning  to  the  case  at 
bar.  It  is  true,  as  urged  by  appellant, 
that  section  1000  of  the  Code  of  AVashing- 
ton  provides  that  "when  an  Indictment 
indorsed  "Not  a  true  bill'  has  been  present- 
ed in  conrt  and  flled,  the  effect  thereof  is 
to  dismiss  the  defendant,  and  the  same 
cannot  be  submitted  to  or  inquired  of  by 
the  grand  jury  unless  the  conrt  so  orders." 
But  this  section  la  evidently  not  intended 
to  confer  any  right  upon  the  defeudxnt, 
bat  simply  to  expedite  the  business  of  the 
court,  subject  to  the  direction  of  the 
court.  In  order  to  make  it  avail  the  de- 
fendant it  must  be  preaumed— Fi>st,  that 
thegrand  jury  would  have  returned  "Not  a 
true  bill ;"  and., second,  that  after  they  had 
done  BO  the  court  would  not  liave  alio  wed 
the  charge  to  be  submitted  to  another 
grand  jury.  Such  presumptions  can  hard- 
ly be  indulged  in  favor  of  defeudants  who 
seek  to  escape  from  a  trial  upon  the  mer- 
its. No  one  can  or  should  question  the 
right  of  the  defendant  to  be  tried  by  the 
law  in  force  when  the  crime  was  com- 
mitted. This  is  a  principle  that  Is  found- 
ed In  natural  justice,  that  is  warranted  by 
the  wisdom  of  ages,  and  guarantied  by 
our  constitution;  but,  while  the  defend- 
ant must  be  protected  in  every  aabstan- 
tial  right,  the  rule  must  not  be  sonawow- 
ly  construed  as  to  defeat  the  ends  of  jus- 
tice, or  hamper  or  retard  progress  by 
preventing  the  enactment  of  laws  govern- 


ing questions  of  procedure  which  experi- 
ence teaches  us  should  be  enacted;  but 
the  limitation  must  be  construed  as  affect- 
ing the  rights  of  parties,  as  distinguished 
from  such  as  merely  change  the  reiuedien 
b>  which  those  rights  are  to  be  enforced. 
In  this  case  we  cannot  see  that  the  con- 
dition of  the  defendant  is  changed  for  the 
worse.  The  law  complained  of  makes  no 
new  offense.  It  gives  no  new  definition  to 
the  crime  he  is  charged  with.  It  does  not 
increase  the  punishment  for  the  commis- 
sion of  the  crime.  It  does  not  change  the 
rules  of  evidence  to  make  conviction  more 
easy.  None  of  his  rights  are  interfered 
with.  Upon  his  arraignment  he  stands  in 
exactly  the  same  position  with  reference 
to  bia  trial  and  the  probabilities  of  bis 
acquittal  or  conviction  that  be  did  when 
the  old  law  was  in  force.  The  state  has 
simply  changed  its  procedure.  Of  this  he 
cannot  be  heard  to  complain,  for,  as  is 
said  by  Mr.  Cooley  in  bis  Constitutional 
Limitations,  p.  329:  "So  far  as  mere 
modes  of  procedure  are  concerned,  a  par- 
ty has  no  more  right  in  a  criminal  than  in 
a  civil  action  to  insist  that  his  case  shall 
be  disposed  of  under  the  la  w  in  force  when 
the  act  to  be  investigated  is  charged  to 
have  taken  place.  Remedies  must  always 
be  under  the  control  of  the  legislature,  and 
it  would  create  endless  confusion  in  legal 
proceedings  if  every  case  was  to  be  con- 
ducted only  in  accordance  with  the  rules 
of  practice,  and  heard  only  by  the  courts 
in  existence  when  its  facts  arose. "  So  far 
as  the  retroactive  or  retrospective  quality 
of  the  law  is  concerned,  it  is  not  rctrouct- 
ive  In  any  sense  that  can  injure  the  de- 
fendant, or  in  any  constitutional  sense. 
In  all  retroactive  laws  there  must  bean 
element  of  surprise,  by  which  the  persons 
whose  rights  are  aflected  are  taken  una- 
wares, and  are  called  upon  to  act  in  a 
manner  different  from  what  they  had  been 
led  by  the  previous  state  of  the  law  to  an- 
ticipate. Wade,  Retro.  Laws,  §  34.  It  is 
unnecessary  to  repeat  that  the  defend- 
ant's case  does  not  fall  within  the  scope  of 
this  definition.  The  only  limit  imposed 
upon  the  legislative  power  of  the  states  in 
reference  to  the  passage  of  retroactive 
laws  by  the  constitution  of  the  TTnited 
Stales  is  that  such  laws  shall  not  be  cz 
post  facto,  and  shall  not  impair  the  obli. 
gations  of  a  contract.  Railroad  Co.  v. 
Nesbit,  10  How.  395,  and  cases  cited; 
Watson  V.  Mercer,  8  Pet.  88,  and  canes  cited. 
The  second  contention  Is  that  the  judg- 
ment must  be  reversed  on  the  ground  of 
misconduct  »f  the  jury  in  separating  and 
each  going  his  own  way  without  tlie  cus- 
todj*  of  the  court  at  various  times  during 
the  trial,  and  in  returning  a  sealed  verdict. 
On  this  point  the  record  shows  that  the 
jury  separated,  but  is  silent  as  to  whether 
such  separation  was  by  consent  of  the 
parties.  Astrong  and  somewhatexhaust- 
Ive  argument  was  made  b.y  appellant's 
attorney  upon  this  point,  urging  that,  in 
the  absence  of  an  affirmative  showing  of 
consent,  no  presumption  of  consent  would 
attach;  while,  on  the  other  hand,  It  was 
claimed  by  the  attorney  general  that,  in- 
asmuch as  the  statute  allows  the  Jury  to 
separate  with  the  consent  of  the  parties, 
and  the  record  shows  that  the  court  al- 
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lowed  them  to  separate,  tbe  presnmptlon 
therefore  la  that  the  parties  did  consent. 
Bat  It  Is  not  necesKary  for  ns  to  discuss 
this  proposition.  Section  ?78  of  the  Code 
of  Wafitalngton  provides  tbe  manner  in 
which  the  question  of  misconduct  of  the 
Jury  shall  be  raised  on  motion  tor  new 
trial,  which  Is  by  afHdavlt.  As  this  ground 
tor  new  trial  was  not  shown  in  the  man- 
ner provided  by  the  statute,  it  will  not  be 
considered  by  this  court. 

As  to  the  Bufflciency  of  the  evidence,  we 
think  we  would  not  be  justified  in  interfer- 
ing with  the  prerogative  of  the  Jury  In  this 
case  to  pass  upon  the  weight  of  testimony. 
Competent  testimony  was  introduced 
tending  to  show  the  commission  of  the 
crime  charged  by  the  defendant.  The  Jury 
beard  the  testimony,  saw  the  witnesses 
onthestand,  and  noted  their  manner  of  tes- 
tifying. The  testimony  showed  theage  and 
experience  of  the  defendant  and  the  tender 
age  and  want  of  experience  of  the  fpmale; 
the  fact  that  she  was  under  his  own  roof, 
and  to  a  certain  extent  under  his  protec- 
tion; thatshe  was  just  merging  into  wom- 
anhood; and  that  she  was  at  tbatcritlcal 
age  when  judgment  Is  weak  and  passion 
Is  strong,  and  when  virtue  falls  an  easy 
prey  to  the  blandishments  of  the  designing 
libertine,— artlflces  and  blandishments 
which,  exercised  upon  a  woman  of  more 
mature  years,  would  fall  harmless.  All 
these  things  the  jury  had  a  right  to  take 
Into  consideration.  They  probably  did 
takethom  into  consideration,  and, consid- 
ering all  the  clrcumstam.-es  of  the  case,  un- 
der the  Instructions  of  the  court,  they  ad- 
judged him  guilty,  and  he  must  abide  by 
their  decision.  Our  statute  of  seduction 
has  no  reference  to  the  age.  All  the  qualt- 
flcatlon  Is  that  the  woman  shall  be  un- 
married and  of  previously  chaste  char- 
acter. We  find  no  substantial  error  In  the 
instructions  of  the  court  or  the  admission 
of  testimony,  and  the  judgment  of  the 
lower  court  is  affirmed. 

Stiles  and  Hoyt.  JJ.,  concur. 

Anders,  C.  J.,  (dtasentlng.)  It  appears 
from  the  certified  statement  of  facts  in 
this  case  that  the  jury  were  told  by  the 
court  after  the  testimony  was  closed  and 
the  cause  was  finally  submitted  to  them 
that  they  might,  in  case  they  agreed  upon 
a  verdict  during  the  night,  seal  the  same, 
and  deliver  it  to  their  foreman,  and  bring 
it  Into  court  on  the  following  morning, 
which  the  jury  accordingly  did.  The  rec- 
ord fails  to  show  that  the  defendant  con- 
sented to  this  proceeding,  and  I  am  of  the 
opinion  that  without  his  consent,  which 
should  affirmatively  appear  of  record,  the 
Jury  should  not  have  been  permitted  thus 
to  separate.  The  contrary  was  the  prac- 
tice at  common  law,  and  the  only  change 
made  by  onr  statute  is  that  permitting 
the  Jury  to  separate  by  consent  of  the  de- 
fendant and  the  prosecuting  attorney  dur- 
ing the  trial.  See  Code,  §  1089.  Section 
1102  of  the  Code  provides  that  "when  the 
Jury  have  agreed  upon  their  verdict  they 
must  be  conducted  into  court  by  the  offi- 
cer having  them  in  charge.  Their  names 
must  then  be  called,  and.  If  all  appear, 
tlMilr  verdict  must  be  rendered  in  open 


court;  and,  it  all  do  not  appear,  tbe  rest 
must  be  discharged  without  giving  a  vei< 
diet,  and  the  cause  must  be  tried  again 
at  the  same  or  the  next  term. "  This  lan- 
guage. It  seems  to  me,  clearly  Implies  that 
tbe  jury  must  be  kept  in  charge  by  the  offi- 
cer, and  not  be  permitted  to  go  at  large 
until  after  the  rendition  of  their  verdict  in 
open  court.  See  ProB.  Jury.  $  451.  Upon 
the  other  questions  involved  in  the  case  I 
concur  in  the  opinion  delivered    by  Mr. 

Justice  DUNBAB. 

Scott,  J.,  concurs  in  this  dissent. 


(2  Wash.  St  642) 

State  »x  re/.  Reed  et  al.  v.  Jones  et  at. 
(Supreme  Court  of  WaiMngton.     Aug.  1, 1891.) 
Writ  or  Fbobibitiox— Whbn  Qtustwd — Reic- 

KDT  BT  APPBAI.. 

The  fact  that  a  district  conrt  has  over- 
ruled a  motion  to  dissolve  a  preliminary  injnno- 
tion  against  certain  state  oflloera,  probibitinf 
them  from  paying  money  to  certain  institutionB 
under  an  act  of  the  legislature,  which  motion 
challenged  the  Jurisdiction  of  the  court  over  the 
subject-matter,  and  is  about  to  hear  the  cause  on 
Its  merits,  will  not  authorize  a  writ  of  prohibi- 
tion, as  the  ruling  may  be  reviewed  on  appeal. 

Petition  by  state  of  Washington  ex  rel. 
T.  M.  Reed,  A.  A.  Lindsley,  George  A. 
Black,  S.  B.  Conover,  Andrew  U.  Smith, 
J.H.Bellinger,  Eugene  Fellows, and  ■  ■■■-- 
Hoppe  against  W.  L.  Jones,  and  Fremont 
Campbell,  judge  of  the  superior  court  o( 
Pierce  county,  for  writ  of  prohibition. 
Petition  denied. 

Turner  &  Graves,  torpetitloners.  Crow- 
ley (i&  SulUvaa,  for  resp  judents. 

Anders,  C.J.  This  is  an  application  lor 
a  writ  of  prohibition  commanding  tho 
judge  of  the  superior  court  of  Pierce  coun- 
ty, and  the  respondent  Jones,  to  refrain 
from  further  proceeding  in  a  certain  action 
pending  in  said  court  wherein  the  said  W. 
L.  Jones  is  plaintiff,  and  the  relators  are 
defendants,  which  action  was  brought  to 
restrain  the  relators  George  A.  Black,  S. 
B.  Conover,  and  Andrew  U.  Smith,  as 
commissioners  appointed  by  the  acting 
governor  of  the  state  to  locate  a  site  tor 
an  agricultural  college,  from  further  pro- 
ceedlngln  the  matter  of  said  location;  and 
the  relators  S.  B.  Conover,  Andrew  H. 

Smith, Hoppe,  J.  H.  Bellinger,  and 

Eugene  Fellows,  as  the  board  of  regents 
of  said  college  appointed  by  the  said  act- 
ing governor  from  doing  any  act  what- 
ever as  such  board  of  regents;  the  relator 
T.  M.  Reed,  as  state  auditor,  from  issuing 
any  warrant  or  warrants  for  the  pay- 
ment of  the  appropriation  made  by  the 
loglKlature  for  the  establishment  and 
maintenance  of  an  agricultural  college 
and  school  of  science;  the  relator  A.  A. 
Lindsley,  as  state  treasurer,  from  paying 
such  warrant  or  warrants ;  and  to  have 
the  said  Black,  Conover,  and  Smith  de- 
creed usurpers  and  intruders  as  commis- 
sioners under  the  act  of  the  legislature  ot 
March  9,  isiil,  entitled  "An  act  to  provide 
for  the  location  and  maintenance  ot  the 
agricultural  college,  experiment  station, 
and  school  of  science  ot  the  state  of  Wash- 
ington, and  declaring  an  emergency;" 
and  their  location  of  said  college  ut  Pull- 
man declared   null  and  void,  and  their 
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commisBlonB  canceled.  It  is  alleged  in  the 
petttlun  of  relators  that  the  defendant 
Fremont  Campbell,  as  Judge  of  said  sn- 
perlor  court,  on  the  20th  day  of  May,  18i)l, 
Issued  a  temporary  restraining  order  as 
prayed  for;  and  further  ordered  petition' 
ers  to  show  cause  before  him  on  May  29, 
1891,  at  the  court-house,  in  the  city  of  Ta- 
conia.  Pierce  county,  Wash.,  why  such 
temporary  restraining;  order  should  not 
be  continued  penrfente //re,  and,  upon  the 
final  hearing  of  the  caase,  be  made  per- 
petual; that  thereafter  petitioners  ap- 
peared before  said  Fremont  Campbell,  and 
moved  him,  as  Judge  of  said  court,  to 
vacate  and  set  aside  said  temporary  re- 
straining order,  and  to  vacate  said  ruling 
to  show  c»ase,  upon  the  grounds  (1)  that 
the  complaint  did  not  state  a  cause  of  ac- 
tion as  against  petitioners  or  either  of 
them ;  (2)  that  there  was  no  equity  in 
said  complaint  aa  against  petitioners  or 
either  of  them ;  (3)  that  said  court  had  no 
Jurisdiction  of  said  cause,  or  of  the  mat- 
ters and  things  alleged  in  said  complaint, 
or  any  of  them,  or  of  the  relief  sought  by 
said  complaint,  or  of  any  part  thereof,  as 
against  petitioners  or  any  of  them ;  and 
(4)  that  said  court  had  no  Jurisdiction  of 
said  cause  as  against  petitionern  or  any 
ot  them;  that  said  motion  was  by  said 
Judge  overruled,  to  which  ruling  petition- 
ers excepted,  and  said  exception  was  al- 
lowed by  the  court;  that  tiiereafter  said 
petitioners  demurred  to  said  complaint 
upon  the  same  grounds  stated  and  set 
forth  in  the  above  motion;  and  that 
thereafter  said  Fremont  Campbell  over- 
ruled said  demurrer,  and  held  that  be  had 
Jurisdiction  of  said  cause,  as  against  each 
and  every  of  the  defendants,  and  jurisdic- 
tion to  grant  the  said  restraining  order 
pendente  lite,  and  to  hear  and  determine 
said  cause. 

The  petition  further  alleges  that  the  said 
Fremont  Campbell,  unless  prohibited  by 
this  court,  will  continue  to  restrain  peti- 
tioners pending  the  litigation,  and  will, 
upon  the  final  hearing  of  the  cause,  grant 
the  relief  prayed  for  In  the  complaint,  and 
malte  the  said  injunction  perpetual,  unless 
petitioners  show  to  him,  as  said  Judge, 
some  matters  of  fact  other  and  different 
from  those  alleged  In  said  complaint, 
sufficient.  In  his  opinion,  to  prevent  the 
granting  of  such  relief.  It  is  also  alleged 
and  suggested  \tx  the  petition  that  the 
said  superior  court  is  wholly  without  ju- 
risdiction, under  the  constitution  and 
laws  of  the  state,  to  hear,  try,  and  deter- 
mine the  said  cause  as  made  by  the  said 
complaint,  or  to  grant  the  restraining  or- 
der, or  to  grant  the  relief  prayed  for  In 
said  complaint,  or  to  perpetually  enjoin 
petitioners,  as  prayed  for  in  said  com- 
plaint; and  that  the  said  Fremont  Camp- 
bell, in  attempting  to  grant  said  restrain- 
ing order  and  to  hear  and  determine  said 
cause.  Is  acting  wholly  in  excess  of  the 
jurisdiction  conferred  upon  him,  as  Judge 
of  said  court,  by  the  constitution  and 
laws  of  this  state;  and  that  petitioners 
are  without  any  spe«^y  and  adequate  rem- 
edy, other  than  the  writ  of  prohibition. 
Interesting  and  elaborate  arguments  were 
made,  on  the  hearing  of  this  petition,  by 
tlie  learned  counsel  of  the  respective  par- 


ties, upon  the  question  of  the  Jurisdiction 
of  this  court,  and  of  the  superior  court, 
as  well  as  upon  the  merits  of  the  action 
sought  to  be  prohibited.  But,  as  we  view 
the  case  presented  tor  our  consideration. 
It  is  not  necessary  for  us  to  determine  or 
discuss  the  merits  of  the  controversy  at 
this  time.  Conceding  that  this  court  has 
power  to  issue  the  writ  of  prohibition  to 
the  superior  court,  the  next  question  is, 
does  the  petition  present  a  proper  case  for 
tiie  exercise  of  that  power?  And  that  de- 
pends upon  the  further  question  of  wheth- 
er thesuperiorcourt  has  jurisdiction  in  the 
premises,  and  whether  the  relators  have 
any  other  remedy  than  that  of  prohibi- 
tion, whereby  their  grievances  may  he  re- 
dressed. The  superior  courts  of  this  state 
are  courts  of  general  jurisdiction.  The 
state  constitution  provides  that  tlie  su- 
perior courts  shall  have  original  Jurisdic- 
tion of  ail  cases  in  equity.  See  Const,  art. 
4,  §  6.  Counsel  for  the  relators  do  not 
deny  the  power  of  the  superior  court  to 
Issue  Injunctions  generally,  but  contend 
that  the  court,  in  this  instance,  has  ex- 
ceeded its  Jurisdiction,  for  the  reason  that 
the  relators  are  public  officers,  and  there- 
fore a  court  of  equity  will  not  assume 
jurisdiction  to  control  their  oflaciai  acts. 
Granting  this  to  be  true.  It  follows  that 
the  court  below  should  have  sustained  the 
motion  to  dissolve  the  prelhninary  re- 
straining order,  or  should  have  sustained 
the  demurrer  to  the  complaint  for  not 
stating  a  cause  of  action ;  but  it  does  not 
follow,  as  matter  of  right,  that  the  peti- 
tioners 01*0  entitled  to  a  writ  of  prohibi- 
tion. 

Prohibition,  being  an  extraordinary 
remedy,  is  only  to  be  resorted  to  in  cases 
where  the  usual  and  ordinary  forms  of 
remedy  are  insutScieut  to  afford  redress. 
It  will  not  be  allowed  to  talie  the  place  of 
an  appeal  or  writ  ot  error.  High,  Estr. 
Rem.  §§  770,  771.  In  Ex  parte  Greene,  29 
Ala.  58,  Stone,  J.,  in  speuldng  ef  a  bill  for 
an  injunction,  said:  "The  bill  may  abound 
in  Imperfections,  may  be  fatally  wanting 
In  necessary  averments,  or  may  be  Insti- 
tuted In  a  district  in  which  the  defendants 
were  not  liable  to  he  sued.  These,  if  they 
exist,  are  proper  matters  ot  defense,  and 
cannot  be  reached  by  this  extraordinary 
process. "  And  In  Ex  parte  Roundtree,  51 
Ala.  51,  the  court  says:  "It  the  court  is 
one  of  established  Jurisdiction,  a  plea  that 
the  subject-matter  of  a  particular  suit  lies 
without  its  jurisdiction,  or  that  the  party 
Is  not  amenable  to  its  cogniEance,  will  or- 
dinarily afford  full  relief.  But  when  the 
question  Involves  the  legal  existence  and 
construction  of  a  court,— a  denial  of  all 
jurisdiction,  and  not  of  the  particular  ju- 
risdiction proposed  to  be  exercised, — a 
prohibition,  it  seems  to  us,  is  the  only 
adequate  remedy."  This,  it  appears  to 
UH,  is  a  clear  and  explicit  .sitatenieut  of  the 
law,  and  the  language  is  peculiarly  appli- 
cable to  the  case  at  bar.  We  are  all  ot 
the  opinion  that  the  relators  have  a  com- 
plete remedy  by  appeal  from  any  final 
judgment  that  may  be  rendered  by  the 
superior  court,  and  that  there  is  therefore 
no  necessity  for  resorting  to  the  extraor- 
dinary remedy  of  prohibition.  See  Po wel- 
son  V.  Lock  wood,  82  Cal.  (ilB.  23  Fac.  Rep. 
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143;  Mnrpby  v.  Superior  Court.  (Cal.)  24 
Pac.  Rep.  310;  People  v.  District  Conrt, 
<Colo.)  19  Pac.  Rep.  541 ;  Strouse  v.  Police 

■Court,  (Cal.)  24  Pac.  Rep.  747;  Ex  parte 
Braudlacht,  2  Hill,  3G7.     It  was  sngRested 

■on  the  arf^umont  by  the  learned  counsel 
for  the  petitioners  that  an  appeal  would 
he  futile  In   this  case,  because  the  same 

■wiuestions  would  be  presented  on  appeal 
that  the  court  Is  now  called  upon  to  de- 
termine. But  the  fact  that  the  same 
qnestiouB  can  be  so  presented  is  a  suffi- 
cient reason  for  withholding  the  writ,  as 
the  above  authorities  and  many  others 
that  ml^ht  be  cited  abundantly  show. 
The  petition  is  denied,  and  the  superior 
conrt  will  proceed  in  the  matter  in  ques- 
tion. 

Stiles,  Dunbar,  Hoyt,  and  Scott,  JJ., 
concur. 


Tacoma  Coal  Co.  v.  Bradley  et  al, 

(Supreme  Court  of  WashingUm.     Aug.  1, 1891. ) 

Bkbaoh  op  Wabbantt — Damages — Waiver—  Bcb- 
DEN  OF  Proof. 

1.  Where,  In  an  action  to  recover  for  fire- 
brick sold,  a  counter-claim  is  filed,  alleging  a 
breach  of  warranty,  and  the  evidence  shows  that 
the  brick  were  ordered  for  the  purpose  of  building 
coke-ovens,  as  plaintiffs  well  knew;  that  many  of 
them  were  worthless,  and  that  they  soon  melted 
and  fell  in, — it  is  error  to  instruct  that,  if  there 
was  a  breach  of  warranty,  the  plaintiffs  would 
only  be  liable  for  the  difference  in  the  price  of 
the  brick  as  represented  and  their  value  as  they 
really  were,  together  with  such  damages  as  were 
immediate  consequences  of  such  breach;  but  that 
if  defendant  had  an  opportunity  to  Inspect  the 
brick  before  use,  and  did  not  do  so,  and  if  upon 
inspection  it  could  have  discovered  the  defects 
claimed,  then  defendant  was  not  entitled  to  dam- 
ages. 

2.  It  was  error  to  instruct  that  if  defendant 
retained  and  used  the  brick  after  discovering 
their  defects,  without  notifying  plaintiffs  of  such 
defects  within  a  reasonable  time,  it  waived  its 
rlgl)^  to  recoup  for  damages. 

8.  Where  defendant  relies  upon  a  warranty 
of  the  quality  of  ihe  brick,  and  a  breach  thereof, 
the  burden  of  proving  the  warranty  and  breach 
is  upon  defendant. 

i.  Where  special  damages  were  claimed  by 
rettson  of  the  oven  falling  in,  It  was  proper  to 
instruct  that,  if  the  falling  in  of  the  oven  was 
caused  by  a  misconstruction  of  the  same,  or  any 
defects  in  material  used  therein  other  than  the 
brick  in  controversy,  then  defendant  would  not 
be  entitled  to  damages. 

Error  to  superior  court.  Pierce  county^ 
Action  by  E.  H.  Bradley  and  M.  H. 
Bradley,  partners  under  the  flrin  name  of 
the  Keys  tone  Fire-Brlck  Company,  against 
the  Tacoma  Coal  Company,  to  recover  for 
flre-brlck  sold  and  delivered.  Judgment 
for  plaintiffs.  Defendant  brings  error. 
Reversed. 

Sheeks  iH  Goodwin,  for  appellant.  SneJl 
&  Bedford,  for  i-espondcnta. 

Anders,  C.  J.  Phis  action  was  brought 
by  the  respondents  to  recover  from  the  ap- 
pellant the  sum  of  ^524.91,  and  interest, 
for  certain  firebrick  alleged  to  have  been 
«old  and  delivered  by  the  former  to  the 
latter  between  June  23  and  August  6, 18H8, 
at  the  agreefl  price  of  $15  per  thousand. 
The  defendant  admitted  in  Its  answer  to 
the  complaint  the  delivery  of  the  brick  as 


alleged  by  plaintiffs,  but  denied  that  the 
same  were  worth  the  sum  of  $524.91,  or 
any  greater  sum  than  9120;  denied  that 
f  15  per  thousand  was  a  fair  and  reasona- 
ble price  therefor,  or  that  it  agreed  to  pay 
that  price;  but  admitted  that  it  bad  not 
paid  for  the  brick.  As  a  counter-claim 
against  the  plaintiffs'  demand,  the  defend- 
ant alleged  that,  at  thf^tlme  It  ordered  the 
brick,  it  specifically  informed  the  plaintiffs 
that  they  were  to  be  used  in  the  construc- 
tion of  coke-ovens,  and  that  it  only  agreed 
to  purchase  of  plaintiHssucta  brick  as  were 
suitable  for  that  purpose;  that  the  brick 
shipped  by  plaintiffs  to  deiendunt,  except 
about  8,000  thereof,  were  utterly  worth- 
less, as  the  plaintiffs  well  knew,  for  build- 
ing such  ovens;  that  the  defendant  re- 
ceived said  brick,  relying  upon  the  good 
faith  and  representations  of  plaintiffs, and 
were  unable  to  discover  the  worthlessness 
of  said  brick  until  the  same  had  been  used 
in  the  construction  of  coke  ovens,  which 
defendant  constructed  properly  and  of 
good  material,  with  due  skill  and  care: 
that  all  of  said  ovens  constructed  of  the 
brick  furnished  by  plaintiffs  to  defendant, 
except  the  8,000  admitted  to  be  of  good 
qnality,  did.  Immediately  upon  use,  and 
owing  solely  to  the  negligence  of  the  plain- 
tiffs in  the  manufacture  of  said  brick,  fuse, 
melt,  and  full  in,  and  were  utterly  worth- 
less ;  that,  as  soon  as  the  defendant  dis- 
covered said  worthlessness  of  said  brick. 
It  notified  plaintiffs  thereof;  that,  by  rea- 
son of  the  negligence  of  the  plaintiffs  in 
furnishing  defendant  with  brick  unsuitable 
for  the  construction  of  coke-ovens,  the  de- 
fendant was  damaged  on  account  of  freight 
paid  for  carriage  of  said  brick  $2,000,  lor 
labor  In  construction  of  said  coke-ovens 
$2.50,  and  on  account  of  defendant's  lossot 
manufacture  and  sale  of  coke  in  the  sum 
of  $1,500;  that  it  was  damaged  in  all,  after 
deducting  $120  for  good  brick.  In  the  sum 
of  $4,fi30;  for  which  sum  It  prayed  judg- 
ment against  plaintiffs.  Plaintiffs  denied 
each  and  every  allegation  of  defendant's 
counter-claim,  and  upon  the  issues  thus 
joined  a  trial  by  jury  was  bad,  resulting 
In  a  verdict  for  plaintiffs  for  the  sum 
claimed  In  the  complaint. 

It  appears  from  the  record  that  the  re- 
spondents were  engaged  in  the  manufact- 
ure and  sale  of  fire-brick  at  Lay  ton  Station 
In  the  state  of  Pennsylvania,  and  that  ap- 
pellant, a  corporation,  was  engaged  In  the 
manufacture  of  coke  at  Wilkinson,  In  the 
territory,  now  state,  of  Washington.  It 
also  appears  that  the  witness  J.  M.  Kelly 
was  employed  by  appellant  tosuperintend 
the  construction  of  its  coke-ovens;  that 
he  knew  the  character  of  brick  made  by 
respondents,  having  formerly  resided  In 
PennHylvania ;  that  he  was  personally 
acquainted  with  respondent  B.  H.  Brad- 
ley; and  that  he  ordered,  or  caused  to 
be  ordered,  by  letter,  the  brick  In  con- 
troversy. It  further  appears  that,  pre- 
vious to  ordering  the  brick  in  ques- 
tion, appellant  had  ordered  and  received 
twenty-eight  or  thirty  thousand  brick 
from  respondents  for  the  same  purpose  for 
which  the  latter  were  i-equlred.  and  that 
they  had  been  used  In  building  or  repair- 
ing coke-ovens.  It  was  not  contended  on 
the  trial  that  respondents  did  not  know 
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the  use  to  be  made  of  the  brick  by  appel- 
lant. Respondent  E.  H.  Bradley,  testily ints 
in  his  own  behalf,  admitted  that  he  Icnew 
the  brick  were  to  be  used  in  constructing 
coke-ovens;  and  on  May  17, 1888,  Superin- 
tendent J.  M.  Kelly  wrote  a  letter  to  Brad- 
ley concerning  these  brick,  in  which  he 
stated-  "I  sent  an  order  to  Tacoma  to- 
day for  26,000  more  crown  bricks,  and 
lambs  and  arches  for  nine  more  oveos,  and 
1,500  bottom  tile.  I  suppose  they  will  or- 
der from  you.  I  want  you  to  be  very 
careful  about  the  quality.  Do  not  send 
anytDing  but  what  is  A  No.  1,  and  send  as 
quick  as  poHsible. "  And  again  ou  M.ayi24, 
1888,  he  wrote :  "  I  sent  an  order  to  general 
office  yesterday.  I  named  26.000  crown 
brick.  When  the  order  reaches  you  you 
will  see  what  I  want.  Make  the  order  28,- 
000  crown  brick.  Send  me  the  best.  This 
is  a  trade  yon  will  want  to  hold,  and  you 
can  only  do  It  by  sending  nothing  but  the 
best."  On  the  trial  the  claim  for  damages 
on  account  of  loss  of  sale  of  coke  was 
abandoned,  and  no  very  satisfactory  testi- 
mony appears  respecting  other  items  of 
damageclalmed,  although  some  testimony 
was  adduced  tending  to  show  the  amount 
paid  for  freight,  and  for  constructing 
ovens  claimed  to  have  been  worthless. 

There  can  be  no  doubt  that  thecontract 
between  the  parties  amounted  to  a  war- 
ranty on  the  part  of  the  respondents  of 
the  quality  of  the  brick  ordered  by  appel- 
lant, and  the  respondents  seem  to  have 
recognized  this  fact  on  the  trial,  and  very 
properly  produced  testimony  tending  to 
show  that  they  had  discharged  their  ob- 
ligation to  appellant  by  sending  the  char- 
acter of  brick  required  by  the  latter.  But 
counsel  for  i-espondents  insist  that,  if  the 
brick  were  defective  In  quality,  and  not 
such  as  were  ordered,  the  defect  was  pat- 
ent; and  that  appellant,  having  Inspect- 
ed them,  and  having  failed  to  return  or 
offer  to  return  them,  can  claim  no  dam- 
age on  account  of  such  defect,  Thecourt 
below  seems  to  have  adopted  the  view  of 
counsel,  and  instructed  the  jury  as  fol- 
lows: "(10)  You  are  further  instructed 
that  in  case  you  find  a  warranty  of  qual- 
ity by  these  plaintiffs  of  the  goods  in  ques- 
tion, and  a  breach  thereof,  then,  in  all 
events,  the  plaintiffs  would  only  be  re- 
sponsible for  such  damage  as  the  differ- 
ence in  the  price  of  said  goods  as  repre- 
sented and  the  value  of  the  goods  as  they 
really  were,  together  with  such  other 
damages  as  were  the  direct  and  immedi- 
ate consequence  of  the  said  breach;  but 
that  If  the  defendant,  before  using  the 
same,  had  an  opportunity  to  inspect  said 
goods,  and  did  not  do  so,  and  if  upon  such 
Inspection  could  have  ascertained  the  de- 
fects claimed,  then  said  defendant  is  not 
entitled  to  any  damages.  (11)  You  are 
further  instructed  that  if  the  defendant 
retained  and  uued  said  goods  after  a 
knowledge  of  their  defects,  without  noti- 
fying plaintiffs  of  such  within  a  reasona- 
ble time,  it  waives  its  right  to  recoup 
for  damages. " 

Appellant  claims  that  these  instrnctions 
do  not  state  the  law  correctly,  and  should 
not  have  been  given  to  the  jury.  We 
think  these  instructions  were  erroneous, 
and  that  appellant's  posltioD  must  be  sus- 


tained. Authorities  are  cited  in  the  brief 
of  counsel,  from  New  York  and  Wisconsin, 
to  sustain  the  correctness  of  these  in- 
structions. But  the  New  York  authorities 
simply  bold  that  in  cases  of  executory 
contracts  for  the  sale  and  delivery  of  per- 
sonal property,  In  the  absence  of  a  war- 
ranty and  a  breach,  the  vendee's  right  to 
recover  damages  does  not  survive  the 
acceptance  of  the  property,  after  an  op- 
portunity to  discover  defects,  unless  no- 
tice has  been  given  to  the  vendor,  or  the 
vendee  returns,  or  offers  to  return,  the 
property.  The  rule  is  there  held  Inappli- 
cable in  cases  of  express  warranty  of  qual- 
ity. These  decisicms  do  not,  therefore, 
support  respondent's  contention  to  the 
extent  claimed.  See  Canning  Co.  v.  Metz- 
ger,  118  N.  Y.  2G0,  23  N.  E.  Rep.  372;  Manu- 
facturing Co.  V.  Allen,  53  N.  Y.  519.  The 
Wisconsin  cases,  cited  by  counsel,  declare 
the  doctrine  in  that  state  to  be  that,  if 
chattels  sold  under  warranty,  express  or 
implied, aredefectiveor  unfltfor  the  use  in- 
tended, and  the  defects  were  not  open  and 
palpable,  and  were  unknown  to  the  pur- 
chaser when  he  received  the  goods,  he  may, 
if  sued  for  the  price,  without  returning  or 
offering  to  return  the  goods,  and  with- 
out notifying  the  vendor,  ri>conp  such 
damages  as  he  may  have  sustained  on  ac- 
count of  such  defects.  See  Olson  v.  Mayer, 
66  Wis.  551,  14  N.  W.  Bep.  640;  Barb- 
Wire  Co.  V.  Phillips,  67  Wis.  129,  30  N.  W. 
Rep.  206.  In  the  case  at  bar  the  evidence 
is  conflicting,  and  does  not  satisfactorily 
show  that  there  was  any  patent  and  ob- 
vious defect  in  the  brick  in  question.  One 
of  the  plaintiffs,  while  claiming  that  the 
brick  were  of  the  quality  ordered,  testi- 
fled  that  "a  man  who  understands  flre- 
brick  can,  nine  times  out  often,  tell  wheth- 
er or  not  brick  are  good  by  looking  at 
them."  On  the  contrary.  Kelly,  who  was 
a  man  experienced  in  building  coke-ovens, 
testified,  substantially,  that  he  knew  of 
no  method  of  ascertaining  whether  the 
brick  were  fit  tor  such  a  purpose  other 
than  actual  use.  But,  be  that  as  it  may, 
we  are  of  the  opinion  that  the  appellant 
bad  a  right  to  assume  that  the  brick  were 
of  the  quality  ordered,  and  to  act  accord- 
ingly, and  that  appellant  violated  no  duty 
It  owed  to  respondents  in  falling  to 
search  for  imperfections  before  using 
them. 

It  is  undoubtedly  true  that  if  tbe  brick 
were  defective,  and  appellant  was  silent, 
and  did  not  give  notice  or  offer  to  return 
them  within  a  reasonable  time  after  dis- 
covering defects,  the  right  to  rescind  the 
sale  was  thereby  waived.  But  the  right 
to  recover  damasres  on  account  ol  detect- 
ive quality  was  in  no  wise  affected.  Benj. 
Sales,  (Bennett's  Notes,  1888,)  §  Ml.  It  lit 
also  true  that  in  snch  cases  a  failure  to 
give  notice  or  to  offer  to  return  the  goods 
would  have  an  Important  bearing  upon 
the  question  of  warranty,  and  would  raise 
a  strong  presumption  that  the  goods  re- 
ceived were  of  satisfactor.v  quality.  Bab- 
cock  V.  Trice,  18  111.420;  Abbott,  Tr.  Ev. 
p.  348.  That  the  vendee  may  retain  the 
goods  without  notice,  and  plead  breach  of 
warranty,  in  an  action  by  the  vendor  tor 
the  purchase  pricce,  is  shown  by  numer- 
ous authorities.    Dayton  v.  Hooglaud,  39 
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Ohio  St.  671;  Polhemua  v.  Helman,  45  Cal. 
673;  Holloway  v.  Jacoby,  120  Pa.  St. 583, 16 
Atl.  Bep.  487;  Benj.  Sales,  S  993;  Id.  p.  867, 
and  cases  cited ,  Babcock  t.  Tiice,  supra ; 
Bagley  v.  Rolling-MUl  Co.,  22  Blatchl.  342, 
21  Fed.  Rep.  159. 

The  following  Instructions  to  the  Jury 
are  objected  to  by  the  appellant:  "(8) 
Fraud  is  never  presumed,  but  must  be  af- 
firmatively proven  by  the  party  alleging 
the  same.  The  law  presumes  that  all  men 
are  fair  and  honest,  that  their  dealings  are 
In  good  faith,  and  without  intention  to 
disturb,  cheat,  hinder,  delay,  or  defraud 
others.  Where  a  transaction,  called  in 
question.  Is  equally  capable  of  two  con- 
structions, one  that  is  fair  and  honest, 
and  one  that  is  dishonest,  then  the  law  is 
that  the  lair  and  honest  construction 
should  prevail,  and  the  transaction  called 
in  question  should  be  presumed  fair  and 
bonnst.  (9)  Yon  are  instructed  that,  in 
so  far  as  the  defendant  relies  upon  a  war- 
ranty of  quality  of  the  property  sold  and 
a  breach  of  the  same,  the  burden  of  prov- 
ing the  warranty  is  upon  the  defendant, 
and,  unl(«s  it  has  proved  both  the  war- 
ranty and  the  breach  alleged  by  a  pre- 
ponderance of  evidence.  It  will  not  be  en- 
titled to  any  benefit  therefrom  iu  the  suit. " 
"  (12)  II  you  believe  from  the  evidence  that 
the  lalling  in  ol  said  ovens  was  caused  by 
a  misconstruction  of  the  same,  or  any  de 
lects  lu  said  construction  or  material  used 
therein,  other  than  the  goods  involved  in 
this  controversy,  or  the  misuse  of  said 
ovpn  subsequent  to  said  construction,  the 
defendant  is  not  entitled  to  any  damage 
herein.  (13)  You  are  instructed  that  in  no 
event  is  plalntifl  liable  for  any  damages 
for  expected  profits  to  be  obtained  from 
the  sale  of  merchandise  produced  by  said 
ovens, in  which  goods  in  controversy  were 
to  be  used,  unless  the  contract  for  the 
same  were  specially  and  specifically  made 
l(nown  to  plalntifl  at  the  time  of  the  pur- 
chasing ol  said  goods,  and  that  be  under- 
stood that  they  were  for  that  purpose. 
(14)  You  are  further  instructed  that  the 
law  is  that  a  known,  defined,  and  de- 
scribed article  is  ordered  ol  a  manufactur- 
er, although  it  is  stated  to  be  required  by 
the  purchaser  tor  u  particular  purpose, 
itlll,  ifthe  known,  defined,  and  described 
thing  be  actually  shipped,  there  is  no  war- 
ranty that  It  shall  answer  the  particular 
|>nrpose  intended  by  the  buyer.  (15)  You 
ire  further  instructed  that  11  you  believe 
from  all  the  evidence  that  the  delundnnt, 
after  a  discovery  of  the  alleged  delects, 
agreed  to  pay  for  said  goods,  and  said 
nothing  about  damages  to  the  plaintiff, 
and  made  no  demand  therefor,  then  It 
will  be  taken  to  have  waived  all  right  to 
such  damages."  The  ninth  instruction  is 
unobjectionable.  The  defendant  having 
alleged  a  warranty,  or  Its  equivalent,  and 
a  breach  thereof,  it  was  incumbent  upon 
it  to  prove  both  in  order  to  be  entitled  to 
any  benefit  theivlrom.  It  is  contended 
that  there  was  noevidenee  to  justify  either 
the  8th,  ISth,  14tb,  or  15th  instructions, 
and  that  each  of  them  was  calculated  to 
mislead  and  confuse  the  jury.  As  to  the 
8th,  13th,  and  15th  instructions,  the  point 
Is  well  taken.  The  12th  instruction  was 
properly  given.    The  tact  that  the  ovens 


fell  down  was  relied  on  by  the  appellant 
as  positive  prool  of  the  unfitness  of  the 
brick.  It  the  falling  was  caused  by  un- 
skillful construction  or  detective  material, 
other  than  that  Involved  in  this  contro- 
versy, or  subsequent  misuse  of  the  ovons, 
then  there  was  practically  no  proof  of 
poor  quality,  and  there  could  therefore  be 
no  damage.  Appellant  also  claims  that 
It  was  error  for  the  court  to  refuse  to  ad- 
mit its  Exhibit  1  in  evidence.  That  was  a 
letter  written  by  E.  H.  Bradley  to  Super- 
intendent Kelly,  concerning  prices  and 
quality  of  brick  sold  by  him,  and  concern- 
ing freight  rates  to  Tacoma.  It  did  not 
specifically  refer  to  the  brick  in  controver- 
sy, but  it  was  a  part  of  the  correspond- 
ence between  the  parties  concerning  the 
subject  of  fire-brick,  and  was  the  only 
communication  shown  specifying  the  price 
ol  the  brick.  It  contained  statements  as 
to  the  quality  of  the  brick  which  the  re- 
spondents proposed  to  sell  to  appellant, 
and  the  mere  fact  that  other  brick  had 
been  shipped  to  appellant  just  previous  to 
the  order  for  those  in  controversy  did  not, 
lu  our  opinion,  reader  the  letter  irrele- 
vant or  immaterial.  It  should  have  gone 
to  the  jury  for  what  it  was  worth.  The 
judgment  of  the  court  below  is  reversed, 
aud  the  cause  remanded  for  a  new  triaL 

Sticks.  Hoxt,  Scott,  and  Ddnbab,  JJ., 
concur. 


~~~"~         (2  Wash.  St.  «1«1 
TOMPKINSON  V.  MVZZT.I 

(Supreme  Court  of  WaaMngtvii.     Aug.  1, 1891.) 

EQDITT— CANCSLIa.TIOX  OF  DEED— WaXT  O*  CiOH- 
8IDSIU.TION— MeASUBB  OF  DAMA.ai». 

1.  In  an  action  by  a  daughter  to  set  aside  • 
deed  executed  to  her  father  on  the  ground  of 
want  of  consideration  and  false  representations 
as  to  the  nature  of  the  conveyance,  it  appeared 
that  she  was  ignorant  and  inexperienced  m  bus- 
iness, accustomed  to  rely  implicitly  upon  his  ad- 
vice and  to  obey  his  Instructions;  that  she  liad 
previously  executed  deeds  and  mortgKes  upon 
ber  property  to  third  persons  by  his  direction, 
and  that  no  explanation  was  made  to  her  of  tha 
purport  or  effect  of  the  instruments,  and  tlist 
he  received  the  proceeds  of  the  sales  and  loan*: 
that  afterwards  she  conveyed  tha  remainder  or 
her  property  to  bitn  in  consideration  of  his  r*- 
linquishment  of  a  worthless  timber  oultim 
claim,  which  he  assumed  to  control  ai  befwe. 
Held,  that  It  was  a  fraud  upon  her  to  proonz* 
the  instruments  without  explaining  their  purpoM 
and  effect,  and  that  the  deed  would  be  canceled, 
although  the  allegation  of  false  representations 
was  not  sustained  by  the  evidence. 

2.  In  such  case  the  measure  of  damages  as  to 
a  part  of  the  land  afterwards  conveyed  by  htm 
was  its  value  at  the  time  of  the  conveyance, 
since  it  did  not  appear  that  the  oonveyance  was 
in  bad  faith,  nor  for  tlie  purpose  of  placing  It 
beyond  her  reach. 

Appeal  from  superior  court,  Spokane 
county. 

Action  by  Lucy  A.  Tompklnson  against 
Hiram  N.  Sluzzy  to  set  aside  a  deed.  De- 
cree for  plaintitt,  and  delendant  appeals. 
Modified  and  adlrmed. 

Turner  &  Graves  and  G.  O.Amea,  for  ap- 
pellant. Nasb  <&  WukeSeld,  tor  respond- 
ent. 

Stipes,  J.  The  parties  to  this  actloo 
were  father  and  daughter.  The  appellant. 
Muzzy,  about  1880, settled  talmselt  aodfaia-< 

>  Rehearing  denied. 
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lly  on  Kovernaieot  land  on  the  opponlte 
Bide  of  Spokane  rlrer  from  the  then  village 
of  Spokiine  Falls.  His  family  consisted  of 
hIraBelf,  hiu  invalid  wife,  and  five  children, 
all  o!  whom  were  of  mature  yeare.  His 
other  children  had  from  time  to  time  either 
married,  or  left  home  for  the  purpose  of 
maintaining  themselves.  The  respoudeut 
was  then  about  25  years  of  age,  and  a 
single  woman.  In  intelligence  she  was 
rather  below  the  average,  and  had  hud 
Blight  advantages  of  education,  and  little 
or  no  business  experience.  It  was  con- 
tended in  her  behalf  at  the  trial  of  the 
cause  that  she  was  mentally  incompetent, 
but  we  think,  upon  the  whole,  that  it  fair- 
ly appears  from  the  record  that  there  wes 
no  unusual  weakness  of  intellect,  but  that 
lack  of  education  was  about  all  that 
would  characterize  her  as  different  from 
ordinary  women  in  her  position  in  life. 
Her  family  were  then  poor,  and  she  bad 
been  accustomed  to  doing  the  housework 
of  the  family.  A  somewhat  unusual  cor- 
pulency and  shyness  resulting  therefrom 
seem  to  have  rendered  itprobublethat  she 
would  never  marry.  It  la  clear  that  for 
her  entire  support  she  then  relied,  and  al- 
ways expected  to  rely,  upon  her  father. 
In  return  therefor  she  was  content  to  re- 
main at  home,  nursing  her  sick  mother, 
and  doing  the  household  work,  leaving  all 
matters  of  business  wherein  she  bad  any 
interest  to  be  attended  to  by  her  father. 
The  appellant,  soon  after  arriving  in 
'Washington, conceived  great  confidence  in 
the  future  of  Spokane  Falls,  und  proceeded 
to  acquire  a  body  of  land  in  that  neighbor- 
hood, by  exercising  bis  homestead  rights. 
He  also  caused  the  respondent  to  locate 
herself  as  a  homesteader  upon  the  land  in 
question,  in  the  fall  of  1882.  Her  sister  al- 
so located  upon  an  adjoining  quarter  sec- 
tion. It  is  agreed  by  all  parties  that  the 
lands  entered  upon  consisted  of  a  gravelly 
plain  that  was  of  practically  little  or  oo 
valne  for  any  purpose  excepting  an  it 
might  depend  upon  the  future  develop- 
ment of  the  village  near  the  Falls.  The 
nature  of  the  soil  rendered  it  totally  unfit 
for  cultivation.  The  appellant  chose  to 
acquire  his  own  tract  by  residence  thereon 
during  the  full  term  of  Ave  years;  butinthe 
spring  of  1883,  after  having  built  for  his 
daughter  a  fence  around  her  tract,  and  a 
amall  house  In  which  she  kept  up  the  nec- 
essary residence  for  about  six  months,  he 
advised  her  to  commute  her  homestead  to 
a  cash  entry,  and  by  so  doing  avoid  the 
further  necessity  of  living  on  theland.  She 
had  no  means  whatever  with  which  to 
pay  either  the  office  fees,  the  cost  of  tho 
improvements  made  upon  her  tract,  or  the 
sum  of  $400,  which  was  the  government 
price  for  the  land.  She  stated,  witliout 
contradiction,  that  in  consideration  of  the 
improvements  her  father  was  to  have  the 
"back  forty, "and  when  the  question  of 
means  with  which  to  paor  tor  her  land 
came  up  her  father  suggested  that  she 
mortgage  the  place  to  secure  it.  At  the 
same  time  her  father  was  In  need  of  mon- 
ey, and  they  Joined  in  making  a  note  to 
one  Ollis  for  the  sum  of  fl,600,  which  was 
secured  by  her  giving  a  mortgage  to  Ollis 
for  that  amount  on  her  tract.  The  money 
being  thus  procured,  f  400  of  it  was  used 


to  pay  the  government,  and  the  remainder 
of  it  went  to  appellant's  use.  This  mort- 
gage was  made  by  respondent  against  the 
advice  of  at  least  one  of  her  brothers,  who 
maintained  that  she  should  nut  thus  bur- 
den her  land  for  the  sake  of  assisting  her 
father,  and  that  she  ought  to  procure  only 
the  actual  sum  which  she  needed.  She  de- 
uireil,  however,  to  assist  her  father,  and 
relied  entii-ely  upon  his  promise  to  see 
that  the  loan  was  repaid,  and  the  mort- 
gage canceled.  She  made  her  final  proof 
in  December,  1883,  and  in  May,  1884,  ob- 
tained her  patent.  This  mortgage  was 
satisfied  on  the  22d  day  of  May,  1886,  and' 
on  the  24th  day  of  the  same  month,  at  the 
feviggestion  of  her  father,  she  executed  an- 
other mortgage  to  one  Jennison  on  the 
name  land,  for  the  sum  of  f  1,200,  the  note 
being  signed  by  herself  and  her  father.  Ou 
the  8tb  day  of  March,  1886,  at  the  instance 
of  her  father,  she  execute<I  a  deed  to  one 
Turner,  by  which  she  conveyed  40  acres  of 
her  tract  in  consideration  of  $1,500.  And 
on  the  14th  day  of  June  following,  also  at 
her  father's  suggestion,  she  executed  a 
deed  to  one  Abernethy  for  another  40  acres 
of  her  land,  for  a  like  consideration  of 
$1,500.  These  two  sums  of  $1,500  were  paid 
to  her  father  in  money  by  her  grantees, 
and  the  amounts  were  retained  by  him. 
On  the  loth  day  of  June,  1S86.  for  the  ex- 
pressed consideration  of  $1,000,  she  exe- 
cuted a  deed  to  her  father  for  tne  remain- 
ing 80  acres  of  her  land.  This  $1,0U0  was 
not  r>aid  to  her  then,  or  at  any  other  time, 
nor  did  she  ever  receive  any  portion  of  the 
$;5.000  deri  ved  from  Turner  and  Abernethy. 
From  the  time  of  the  execution  of  the  lasr- 
named  deed  until  this  action  was  com- 
menced on  the  16th  day  of  December,  188a, 
the  appellant  has,  therefore,  been  the  legal 
owner  of  the  SO  acres  conveyed  to  him. 
with  the  exception  that  on  the  10th  day 
of  September,  1887,  he  conveyed  to  the 
Spokane  College  a  ti'act  of  about  15  acres, 
tor  which  he  received  no  substantial  con- 
sideration, the  conveyance  being  in  the 
nature  of  a  donation  to  that  institution. 
The  respondent  now  brings  her  suit  to  set 
aside  the  deed  executed  by  her  to  her  fa- 
ther for  the  80  acres,  with  the  exception  of 
that  portion  of  it  conveyed  to  the  Spokane 
College,  and  prays  Judgment  against  him 
for  the  $3,000  paid  by  Turner  and  Aber- 
nethy, and  for  the  value  of  the  15  acres 
and  upwards  conveyed  to  the  college. 

The  complaint  set  forth  that  up  to  the 
15th  day  ot  June,  1SS6,  since  her  patent, 
respondent  was  the  owner  of  the  tract. 
She  alleged  the  relationship  between  her- 
self and  Iter  father;  that  she  was  at  all 
times  since  1882  ignorant  and  wholly  inex- 
perienced in  ull  matters  of  a  business  nat- 
ure, and  was  accustomed  to  rely  upon 
her  father  therein,  and  that  he  knew  that 
she  was  deficient  in  mental  capacity  and 
understanding,  and  wholly  incompetent 
to  transact  anything  of  a  business  char- 
acter requiring  thought  and  considera- 
tion :  that  she  was  induced  to  settle  upon 
and  commute  her  tract  by  her  father; 
that  at  her  father's  Instance  she  had  as- 
sisted him  in  borrowing  the  sums  of  mon- 
ey  before  mentioned,  and  that  he  had  stat- 
ed to  her  that  to  secure  her  for  the  repay- 
ment ot  the  sums  borrowed  tor  his  benefit 
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he  would  g!ve  her  a  certain  timber  caltnre 
claim  that  he  then  held;  and  thenfollowed 
this  form  of  allegation:  "(4)  That  on  the 
15th  day  of  June,  1886,  defendant,  fraudu- 
lently taking  advantage  of  plaintiff's  said 
Incapacity,  of  which  defendant  well  knew, 
and  of  Her  Implicit  confidence  and  reliance 
in  him  on  account  of  the  close  relation  ex- 
isting between  them,  procured  her  to  sluu 
a  certain  writing,  without  paying  any 
consideration  therefor,  and  which  writing 
defendant  falsely  and  fraudulently  repre- 
.•wntcd  to  be  a  mortgage  on  said  above- 
described  premises,  to  secure  the  payment 
of  the  aforesaid  sum  of  twenty-six  hun- 
dred dollars.  (5)  That  plaintiff  is  In- 
formed and  believes  that  the  said  writing 
is  under  seal,  and  is  a  deed  of  said  premises, 
and  conveys  the  same,  or  some  interest 
therein,  to  the  defendant,  and  that  he  in- 
tends to  use  the  same  for  his  own  benefit, 
and  lo  the  prejudice  of  plaintiff,  and  that 
defendanthas  continually  assured  her  ever 
since  the  making  thereof  thatslie  had  only 
executed  a  mortgage;  that  It  was  not  un- 
til about  one  year  thereafter  that  she  was 
informe<l  that  instead  of  executing  a  mort- 
gage she  had  executed  a  deed  of  said  lands 
to  her  father;  and  plaintiff  further  avers 
that  when  she  asked  her  father,  the  de- 
fendant, about  it,  he  assured  her  that  it 
was  all  right,  that  she  should  have  her 
property  free  and  uninc umbered,  and  that 
be  would  attend  to  the  matter,  and  see  that 
everything  was  correct  In  respect  tliere- 
ot,  and  that  he  has  repeatedly  since  that 
time  assured  her  in  most  positive  terms 
that  her  property  was  in  no  way  incum- 
bered excepting  as  aforesaid,  and  that  he 
would  see  that  the  matter  was  all  right; 
that  by  these  false  representations  and 
assurances  defendant  sought  to  and  did  lull 
plaintiff  into  a  sense  of  security  concerning 
the  same,  and  not  until  within  the  past 
six  months  has  she  become  convinced  that 
It  is  his  intention  to  claim  the  same  as  his 
own  property,  and  to  swindle  and  defraud 
her  out  of  the  same,  and  that  he  claims 
said  property  in  fee-simple  by  virtue  of  a 
deed  executed  by  plaintiff,  and  that  there- 
upon she  took  steps  to  examine  into  the 
matter,"  etc.,  with  the  result  that  she  as- 
certained the  deed  to  be  of  record  in  the 
office  of  the  auditor  of  Spokane  county. 
Then  follows  an  allegation  of  the  existence 
of  the  deeds  to  Turner  and  Abernetny, 
after  which  she  alleges:  "  (7)  That  said  de- 
fendant, her  father,  taking  advantage  of 
the  confidence  reposed  In  liim  by  her,  and 
of  lier  total  incapacity  to  transact  busi- 
ness, and  by  fraud  and  misrepresentations. 
Induced  her  to  sign  the  papers  and  deeds 
as  aforesaid,  and  received  the  considera- 
tions arising  therefrom,  and  that  she 
would  not  hnve  signed  and  executed  the 
same  had  she  known  their  true  meaning 
and  effect,  but  that  she  old  not  know  of 
the  fraud  that  had  been  practiced  upon 
her  until  about  ten  days  ago,  and  when 
she  was  advised  by  her  counsel  in  regard 
thereto."  There  are  also  proper  allega- 
tions as  to  the  conveyance  of  the  tract  to 
the  Spokane  College. 

The  answer  contained  a  denial  of  those 
parts  of  the  complaint  which  alleged  plain- 
tiff to  be  deficient  in  mental  capacity,  and 
her   reliance   upon    her   lather,  and    the 


charges  of  misrepresentation  and  deceit, 
and  set  forth  that  the  actual  exchange 
made  between  the  parties  was  on  the  17th 
day  of  March,  1884.  in  this  language:  "(2) 
Defendant  further  alleges  that  on  the  17th 
day  of  March.  1884,  he  purchased  said  real 
estate  of  plaintiff,  and  in  payment  there- 
for assumed  the  whole  of  said  Ollis  mort- 
gage, and  conveyed  to  her  a  one  hundred 
and  sixty  acre  timber  culture  claim  in 
Lincoln  county.  In  said  state,  of  the  value 
of  about  one  thousand  dollars.  (3)  That 
said  property  at  that  time  was  of  the 
value  of  not  to  exceed  fifteen  hundred  dol- 
lars, and  the  consideration  thus  paid  plain- 
tiff by  defendant  for  said  real  estate  was 
full,  fair,  and  ample.  (4)  At  the  time  of 
making  said  trade  plaintiH  consulted  with 
her  brothers  and  sisters  and  othera  of  her 
friends  fully  concerning  the  same,  and  she 
knew  exactly  what  she  was  doing,  was 
as  competent  as^ny  one  to  do  such  busi- 
ness, and  was  n(5t  in  any  way  imposed  up- 
on or  overreached.  (5)  That  for  conven- 
ience the  title  to  said  property  was  left  at 
the  time  in  plaintiff,  and  remained  in  her 
until  she  conveyed  the  same  as  hereinafter 
alleged.  (6)  That  thereafter  sheconveyed 
portions  of  said  land,  as  alleged  In  said 
complaint,  to  Turner  and  Abernethy  and 
to  defendant  by  good  and  sufficient  deeds, 
and  with  full  and  entire  knowledge  of 
what  she  was  doing.  Such  conveyances 
were  made  by  her  under  the  provisions  of 
her  sale  to  defendant,  as  aforesaid,  and 
in  furtherance  thereof,  and  not  otherwise." 
In  the  trial  of  the  cause  the  plaintifi  in- 
troduced witnesses  who  testified  as  to  her 
want  of  capacity  to  transact  business, 
and  as  to  the  relations  of  trust  and  con- 
fidence wlilch  existed  between  her  and  her 
father.  Certain  of  this  testimony  went  so 
far  as  to  make  her  appear  to  be  even 
weak-minded  or  childish.  Other  witnesses 
testified  that  in  1884,  at  the  time  when  the 
defendant  claimed  the  transaction  be- 
tween himself  and  his  daughter  to  have 
taken  place,  the  land  conveyed  to  him  was 
worth  from  $40  to  $50  an  acre.  The  plain- 
tiff herself  then  became  a  witness,  and 
proceeded  to  make  a  very  poor  narration 
of  the  transactions  of  which  she  com- 
plains, In  the  progress  of  which  It  ap- 
peared, howevei'.  that  each  step  taken  by 
her  was  under  the  advice  and  substan- 
tially at  the  dictation  of  her  father.  In  al- 
most any  other  cause  she  would  have  been 
an  exceptionally  bad  witness  because  of 
the  few  particulars  she  was  able  to  give 
of  the  transactions  in  i.^nue.  But  she 
maintained  without  any  subsequent  con- 
tradiction that  slie  had  never  received  any 
money  from  her  father  as  the  proceeds  of 
any  sale  of  her  lands;  and  while  she  did 
not  narrate  clearly  the  circumstances  at- 
tending the  execution  of  any  one  of  the  in- 
struments actually  executed  Uy  her,  she 
maintained  stoutly  that  each  time  she 
was  assured  by  her  father  that  what  she 
was  about  to  do  was  merely  in  the  way 
of  assisting  him,  and  taking  care  of  the 
mortgage  obligation  which  she  had  orig- 
inally Incurred  as  It  was  continued  from 
time  to  time  by  her  subsequent  obliga- 
tions. But  although  she  would  ordinari- 
ly have  been  a  bad  witness,  as  has  been 
said,  perhaps  in  this  kind  ol  a  case  she 
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may  be  accorded  Justly  the  praise  of  har- 
ii\p:  been  an  exceptionally  good  witness. 
She  betrayed  no  intention  either  to  ob- 
scure or  pervert  nny  of  the  facts  about 
which  she  was  inquired  of,  but  seemed  to 
be  honestly  ignorant  of  substantially  the 
whole  matter.  This  closed  the  case  of  the 
plaintiff.  For  the  defendant  numerous 
witneuses  testified  that  thlsland,  in  March, 
1884,  was  of  little  or  no  value  outside  of 
Its  dependence  upon  and  connection  with 
Spokane  Falls,  but  was  a  possible  source 
of  great  profit  in  the  future,  in  the  minds 
of  those  who  bad  faith  in  the  outcome 
of  that  town.  In  1886,  however,  when 
this  conveyance  was  actually  made,  it 
was  conceded  that  the  value  of  the  prop- 
erty had  greatly  advanced,  so  that  the 
prices  paid  by  Turner  and  Abernetby 
were  no  more  than  the  market  value  of 
the  tracts  purchased  by  them.  It  was  al- 
so shown  that  the  plaintiff's  mental  qual- 
iflcatlons  were  much  better  than  they  ap- 
peared to  be  from  the  testimony  on  her 
behalf,  It  being  conceded,  however,  that 
her  reliance  upon  her  father,  even  at  her 
then  advanced  age  of  upwards  of  30 
years,  was,  as  it  had  always  been,  com- 
plete and  unreserved.  Defendant  made 
no  attempt  to  sustain  bis  allegation  that 
at  the  time  of  making  his  alleged  trade 
with  plaintiff  Hhe  consulted  with  her 
brothers  and  sisters  and  others  of  her 
friends  concerning  the  same;  and  in  fact 
It  appeared  that  several  members  of  the 
family  knew  nothing  of  it  until  some  time 
after  it  had  transpired,  and  that  his 
daughter  had  absolutely  no  counsel  or 
advice  from  any  person  excepting  himself. 
When  a  mortgage  or  deed  was  to  be 
made  by  her,  all  constiltatlon  with  third 
persons  was  by  him,  and  she  was  not 
spoken  to  in  regard  to  the  matter  until 
the  documenthad  been  prepared,  and  was 
ready  to  be  placed  before  her  for  signa- 
ture. It  did  not  appear  that  any  of  the 
instruments  signed  by  her  were  ever  read 
to  or  by  her.  In  several  lustances  an  in- 
strument, having  been  drawn  by  her  fa- 
ther, was  given  to  her,  and  she  was  told 
to  take  It  down  to  the  notary's  for  ac- 
knowledgment, which  she  did  without 
any  word  of  objection.  Delendant 
showed  by  several  witnesses  that  at  vari- 
ous times  subsequent  to  the  esecutlon  of 
the  deed  to  him  his  daughter,  in  conversa- 
tion with  other  persons,  had  alluded  to 
her  land,  and  stated  that  she  had  traded 
it  to  her  father  for  a  timber  culture  claim  ; 
that  she  was  sorry  she  had  done  so,  ae 
she  had  made  a  bad  bargain,  but  that  it 
was  all  right,  as  she  bad  got  all  it  was 
worth  at  the  time.  She  also  seemed  to 
have  a  great  contempt  tor  the  "gravel," 
as  she  designated  her  land ;  did  not  think 
Spokane  would  amount  to  much,  and  was 
glad  she  had  got  rid  of  it. 

Concerning  the  transaction  with  the 
timber  culture  claim,  the  facts  appeared  to 
be  these:  That  appellant  had  taken  up 
160  acres  in  Lincoln  county,  some  distance 
from  Spokane,  as  a  timber  culture  claim 
under  the  United  States  land  laws;  that 
he  had  plowed  10  acres,  and  put  a  wire 
fence  around  it;  that  at  the  time  of  his 
alleged  transfer  of  it  to  his  daughter  he 
bad  made  no  other  improveraenta  upon  it, 


and  had  planted  no  trees;  that  ft  was 
fairly  good  land,  which,  when  title  bad 
been  obtained  to  it,  would  have  been 
worth  from  $4  to  $(>  per  acre;  that  bis 
daughter  had  never  seen  it;  and  that  at 
the  time  of  his  alleged  transfer  to  her.  In 
1884,  the  time  allowed  him  by  law  to  liold 
the  claim  was  then  about  20  days  from 
expiration,  unless  he  should  before  that 
time  further  improve  it  in  compliance  with 
the  law.  It  seems,  bowfiver,  that  he  had 
actually  not  complied  with  the  law,  in 
that  he  had  not  cultivated  or  cropped 
any  portion  of  the  land  as  required  by  the 
statute,  although  he  had  plowed  five 
acres  in  each  of  the  two  preceding  years, 
and  had,  therefore,  a  very  doubtful  right 
to  further  hold  the  land  at  all.  He 
claimed  this  right  to  be  worth  f  1,000,  and 
insisted  that  because  of  bis  relinquishment' 
ol  It  to  his  daughter,  and  the  assumption 
of  the  fl,.500  mortgage  to  Oliis.  he  had 
actually  given  her  the  value  of  f  1,900  for 
her  laud;  the  items  being:  For  the  tim- 
ber culture,  f  1,000;  for  the  improvements 
put  upon  her  land  by  him,  foUO;  and  f400 
loaned  her  for  the  purchase  of  her  land. 
At  any  rate,  he  reilmiuished  the  land  to 
her,  and  she  filed  a  similar  timber  culture 
claim  upon  it.  Her  brother  plowed  five 
acres  tor  her  the  first  year.  Then,  at  her 
father's  suggestion,  she  relinquished  her 
claim  to  this  brother;  whereupon  be  filed' 
a  like  claim  upon  the  same  land,  and, 
after  holding  it  for  another  year,  relin-' 
quished  it  again  to  another  sister,  who 
was  holding  it  at  the  time  of  the  trial. 
It  appeared  that  this  brother  and  sister 
acknowledged  at  all  times  that  they  held 
this  land  tor  the  benefit  of  the  plaintiff; 
that  is,  that  whenever  anything  could  be 
derived  from  it,  or  whenever  the  title  to 
the  land  should  be  acquired,  as  the  case 
might  be,  the  land  or  the  mouej'  should 
go  to  the  plaintiff.  But  there  was  a  sig- 
nificant fact  in  that  connection,  to-wit, 
that  the  father  never  lost  control  over  it. 
It  was  even  said  by  some  of  the  witnesses, 
though  denied  by  him,  that  be  had  re- 
marked that  "they  would  hold  that  tim- 
ber culture  claim  as  long  as  there  were 
children  in  the  Mussy  family."  Subse- 
quent to  plaintiff's  marriage,  which  oc- 
curred about  1887,  she  and  her  husband, 
being  very  poor,  desired  to  realize  some- 
thing from  the  sale  of  this  timber  culture 
claim.  Her  father  at  that  time  had  a 
cash  offer  for  the  same  from  some  one,  and 
they  urged  him  to  sell  it;  that  is, respond- 
ent urged  him  to  sell  what  he  maintains 
was  her  property,  so  that  she  could  have 
the  proceeds  of  It.  This  is  what  appel- 
lant says  in  regard  to  that:  "Tompkln- 
son  and  his  wile  asked  me  frequently  to 
sell  it.  Mr.  Tompklnson  was  at  my  house 
several  times  last  year,  and  requested  me, 
and  his  wife  requested  me,  to  sell  it,  and 
get  the  money  out  of  it.  I  bad  an  offer  of 
seven  hundred  dollars  in  cash  for  the 
claim,  but  I  would  not  take  that.  He 
said  he  wanted  the  money  out  of  it."  Cer- 
tainly nothing  more  conclusive  conld  ap- 
pear out  of  the  mouth  of  witnesses  thaa 
that,  whatever  may  have  been  the  other 
facts  in  connection  with  this  case,  appel- 
lant had  never  released  or  intended  to  re- 
lease his  practical  hold  upon  that  timber 
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claim,  and  was  simply  aslng  his  children 
as  a  means  of  acqalring  the  land,  or  of 
holding  It  lor  specalatlve  purposes  for  his 
own  use.  At  the  time  of  his  relinquish- 
ment to  appellee,  even  though  his  rights 
had  been  in  full  preservation,  the  transfer 
was  In  a  manner  thrust  upon  plaintiff. 
She  had  never  seen  the  land,  and  she  had 
no  ability  or  means,  either  present  or 
prospective,  to  carry  on  the  neceHsary  Im- 
provements through  the  period  of  eight 
years  during  which  she  would  have  no 
title,  and  nothing  else  but  a  speculative 
chance  of  sale.  The  appellant  was  an 
able  business  man,  and  in  the  closest  pos- 
sible relations  of  coDfldence  with  his 
daughter  known  to  the  law;  yet  be  gave 
no  word  or  statement  or  explanation  to 
her  concerning  that  which  he  assumed  to 
give  her  as  an  equivalent  for  the  perfect 
title  which  she  possessed.  At  the  mot<4, 
therefore,  all  that  appellee  can  be  said  to 
have  ■■e<-eived  for  her  160  acres  of  land  was 
the  cost  of  the  Improvements  placed  upon 
it  by  her  father  and  the  money  used  in 
paying  the  government  tor  it.  Now,  it  is 
undisputed  that  before  she  ever  had  title 
to  it  appellant  had  agreed  that  one  40-acre 
tract  was  t<>  be  ret-eived  by  him  an  an 
equivalent  for  his  improvements.  This 
showH  his  own  appreciation,  even  as  early 
as  1SS2,  of  the  value  of  the  land,  and  would 
have  left  the  actual  burden  on  120  acres  of 
only  AIOA.  We  use  this  as  an  illustration 
merely,  since  it  may  be  argued  that  any 
contract  or  promise  of  the  appellee  to 
give  a  portion  of  her  land  to  her  father 
waa  void  under  the  law  under  which  she 
acqnired  it. 

We  shall  go  no  further  In  stating  the 
testimony  In  this  case,  excepting  lo  remark 
that  from  the  whole  case  it  appears  with 
a  great  degree  of  pr'>bability  that  the  ap- 
pellant, who  bad  conceived  a  very  strong 
confidence  in  the  future  of  Spokane,  and 
was  eagerly  acquiring  title  to  all  the  land 
he  conid  get  in  that  vicinity,  and  who  at 
all  times,  when  remonstrated  with  by  the 
members  of  his  family  for  the  manner  in 
which  he  was  treating  liis  daughter,  an- 
swered that  "she  was  indebted  to  him  for 
getting  the  land  in  tlie  first  place,"  really 
regarded  iiimsclf  as  in  a  manner  entitled 
to  the  land,  as  though  coiiKidBring  his 
daughter  as  only  the  means  by  which  he 
had  been  able  to  procure  the  title  from  the 
government,  forgetting  that  auy  such 
view  of  the  cose  was  utterly  inadmissible, 
ospccially  in  consideration  of  the  terms 
upon  which  the  government  parts  with 
itslunds,  and  the  prohibition  which  is  laid 
upon  every  one  against  the  taking  of  land 
for  the  benefit  of  another.  We  are  there- 
fore laying  out  of  the  qnestion  all  testi- 
mony which  was  taken  on  the  rebuttal, 
and  all  the  possible  errors  which  the  court 
below  may  have  ma4e  in  admitting  evi- 
dence on  the  part  of  the  plaintiH.  which,  if 
admitted  at  all,  should  have  been  intro- 
duced as  a  part  of  her  case  In  chief,  and 
upon  the  admission  of  which  the  appel- 
lant seriously  complains. 

We  return  now  to  the  pleadings  and 
the  findings  of  the  court  below.  It  was 
contended  by  the  appellant  with  a  great 
deal  of  force  and  earnestness  that  the  com- 
plaint, stripped  of  all  verbiage,  based   the 


plaintiff's  right  of  action  npon  nctual 
fraud,  accomplished  by  the  false  represen- 
tations made  to  her,  that  the  instrument 
which  she  signed,  and  which  conveyed  her 
property  to  appellant,  was  a  mortgage, 
and  not  a  deed;  and  that,  inasmuch  as 
the  court  below  found  that  allegation  to 
be  not  sustained,  its  Judgment  should 
have  been  for  appellantlnstead  of  respond- 
ent It  was  not  contended  that  thiscourt 
is  bound  in  any  manner  by  the  findings 
of  a  superior  court,  or  that  this  is  a  case 
merely  for  attlrmance  or  reversal,  but  it 
was  urged  that  in  the  interest  of  good 
pleading  this  court  should  find  the  fact  to 
be  as  found  by  the  court  below,  that  the 
misrepresentations  did  not  exist,  and  that 
we  oaght  therewpon  to  dismiss  the  cause, 
regardless  of  any  other  equity  shown  by 
the  evidence.  The  respondent  concedes 
the  failure  to  prove  the  misrepresentation, 
and  lays  aside  that  allegation.  Indeed, 
it  seems  quite  unlikely  that  the  appellant 
would  have  resorted  to  any  such  means 
to  induce  bis  daughter  to  part  with  her 
title  in  view  of  tlie  fact  that  she  appears 
at  no  time  to  have  l>een  suspicious  of  her 
father;  and  it  is  altogether  probable  that, 
had  lie  requested  her  to  convey  the  prop- 
erty to  )dm  outright  merely  upon  the  as- 
surance that  it  would  be  better  for  her  to 
do  so,  she  would  have  done  so  without 
much  persuasion,  or  any  further  reason. 
We  do  not  think  that  the  evidence  dis- 
clones  on  tlie  part  of  the  appellant  any  de- 
sign at  the  time  the  deed  was  executed  to 
swindle  or  defrand  his  daughter,  but  con- 
sider rather,  upon  the  whole  cuse,  that  be 
looked  upon  this  land  as  in  a  seuse  proper- 
ty of  the  family,  of  which  he  was  the 
head,  which  he  had  the  best  right  to  dis- 
pose of  as  he  saw  tit,  without  Klvlng  his 
daughter  any  reason  for  his  actions.  On 
the  other  hand,  we  think  it  equally  prob- 
able that  the  statement  of  respondent  that 
It  was  only  mortgages  that  were  spoken 
of  to  her  was  made  in  good  faith,  aud  to 
the  best  of  her  recollection  at  the  time, 
since  the  testimony  shows  that  it  was 
concerning  the  mortgages,  in  the  first 
place,  that  she  waa  consulted  with,  and 
that  there  was  advice  given  to  her  by 
other  memlters  of  the  family,  and  that, 
when  it  came  to  the  transfer  of  her  land 
to  Turner,  Abemethy,  and  her  father, 
there  was  little  or  no  discussion  in  her 
presence,  no  consultation  with  her,  no  ad- 
vice given  to  iier,  and  that  site  was  a  par- 
ty to  no  negotiations  or  any  other  step 
in  the  matter  of  the  transfers  excepting 
the  mere  execution  of  the  deeds,  which 
she  immediately  handed  to  her  father. 
This  leaves  the  case  to  be  decided  upon 
whatever  else  there  Is  in  it  of  proof  re- 
sponsive to  tbe  allegations  of  the  com- 
plaint; and  we  think  we  are  Justified  in 
saying  that  a  critical  examination  of  the 
fourth  paragratih  of  the  complaint  makes 
the  frrnvHinen  of  tbe  action  to  depend  as. 
much  upon  the  allegation  of  want  of  con- 
sideration as  that  of  fraudulent  repre- 
sentation. Preceding  portions  of  the 
complaint,  by  way  of  Inducement,  showed 
the  relation  of  the  parties,  and  the  men- 
tal and  business  character  of  the  plain- 
tiff: and  In  this  fourth  paragraph  thesub- 
stuntial  fact  la  stated  that   tbe  father, 


Digitized  by  LjOOQ IC 


Wash.) 


TOMPKINSON  V.  MUZZr. 


461 


while  the  relation  of  trast  and  confidence 
existed  between  him  and  his  daughter, 
and  with  Isnowledge  of  plaintiff'^  inexpe- 
rience, procured  hpr  to  sign  a  certain  writ- 
ing without  payinK  any  consideration 
therefor.  Other  portlonB  of  thecoinplaint 
showed  that  this  writing  was  a  deed,  and 
that  the  defendant  represented  It  to  be  a 
mortgase,  which  It  was  not.  It  is  nut 
stated,  only,  that  the  appellant  by  the 
misrepresentation  procnred  the  deed,  or 
that,  without  tlie  miKrepresentatlon,  ttie 
deed  would  not  have  been  made.  The 
lactB  are  pleaded:  (1)  The  confidential 
relation ;  (2)  that  there  wan  no  consider- 
ation, (3)  that  there  was  misrepresenta- 
tion. This  Is  what  the  Code  requires, 
and  it  was  proper  to  state  the  facts 
seriatim,  as  they  occurred.  In  a  case  ol 
this  Itlnd  there  can  be  but  one  canxe  of  ac- 
tion, embracing  all  the  ultimate  facts  con- 
nected with  the  transactii/U,  and  npon 
them  the  court  of  equity  grants  or  refuses 
rellM.  It  the  pleader  omits  facts  which  ex- 
ist to  bis  knowledge,  which  would  enti- 
tle him  to  relief  on  the  ground  of  con- 
structive fraud,  and  stands  upon  other 
facts  which  constitute  actual  fraud  only, 
be  is  bound  by  his  pleading,  both  in  the 
reception  ol  evidence  and  in  the  disposi- 
tion of  the  case,  unless  be  amends  In  time. 
But  the  statement  of  facts  which  support 
actual  fraud  does  not  eatHblish  ti«e  ca^e  as 
one  baaed  on  that  theory  alone,  if  there 
are  other  ultimate  facts  as  clearly  alleged 
in  the  pleading  which  would  support  the 
theory  of  constructive  fraud,  whether  with 
or  without  the  additional  allegations  of 
actual  fraud.  The  case  of  Eyre  v.  Potter, 
15  How.  42,  was  relied  upon  to  sustain  the 
appellant's  contention  on  this  point. 
That  was  a  bill  in  chancery  in  the  tJnited 
States  circuit  court  of  North  Carolina,  and 
was  framed  under  the  common-law  rules 
of  equity  pleading.  One  of  the  defend- 
ants was  step-son  of  the  complnlnaut, 
but  the  court  said:  "The  defer d ants  in 
this  case  were  clothed  with  no  special 
function,  no  trust  which  they  were  bound 
to  guard  or  to  fulHll  for  tlie  benefit  of  the 
complainant.  They  were  not  even  the 
depositaries  of  any  peculiar  facts  or  in- 
formation as  to  the  subject-matter  of 
their  transactions,  or  which  were  not  ac- 
cessible to  ail  the  worid,  and  by  an  omii»- 
Bion  or  failure  in  the  disclosore  of  which 
they  could  be  regarded  as  perpetrating  a 
fraud."  The  bill  alleged  a  combination 
between  the  defendants  to  defraud  her 
by  attacking  her  in  the  midst  of  her  sor- 
row for  her  deceased  husband,  and  by 
false  representations  as  to  the  condition 
of  her  estate,  but  alleged  the  existence  of 
no  confidential  relation,  and  merely 
claimed  inadequacy  of  consideration.  The 
court  said  the  bill  could  not  be  considered 
as  stating  a  case  of  constructive  fraud 
arising  out  of  some  peculiar  relation  of 
the  parties,  but  as  one  ol  actual,  pooitive 
fraud,  which  could  not  be  varied  by  the 
establishment  of  facts  sufficient  to  create 
a  case  under  a  totally  distinct  head  of  eq- 
uity. The  opinion  was,  moreover,  pro- 
nounced in  view  ut  evidence  which  total- 
ly failed  to  disclose  any  merit  in  the  com- 
plainant's cause.  We  think  this  case  and 
that  of  Eyre  v.  Potter  have  little,  if  any- 


thing, in  common  which  should  make  the 
latter  an  authority  on  the  point  in  dis- 
cussion. 

The  appellant's  next  point  is  that  no 
presumption  of  Invalidity  in  a  transaction 
between  parent  and  child  which  throws 
the  burden  upon  aparent  of  showing  that 
the  transaction  was  fair  and  Just,  and 
that  the  child  was  fully  advised  of  its 
rights  and  interests,  arises  merely  from 
proof  of  the  relation  of  the  parties.  There 
can  be  no  objection  to  that  statement  as 
made.  Nor  can  there  be  as  to  the  next 
one,  viz.:  That  in  the  adjudged  cases 
there  was  always  some  circumstance  of 
actual  undue  influence,  inadequacy  of  con- 
sideration, or  other  lnei]ui  table  Incident 
moving  the  court  to  action.  A  child  who 
has  attained  majority  is  not  a  ward  of  his 
father,  so  that  their  relation  is  perse  fidu- 
ciary. Nor  is  their  relation  necessarily 
confidential,  though  doubtless  it  usually 
is  so,  for  some  time  at  least,  after  the  ma- 
Jority.  We  think  it  will  be  found  that 
every  such  case  depends  upon  its  peculiar 
facts.  To  merely  state  some  of  them  at 
once  impresses  the  mind  that  wrong  has 
been  done;  for  example,  Miller  v.  Simonds, 
72  Mo.  (iti9,  where  a  young  lady,  Just  of 
age,  and  still  under  parental  influence,  at 
the  instance  of  her  brotlier  conveyed  her 
whole  estate  to  her  father  just  before  iter 
marriage.  So  In  Taylor  v. Taylor, 8  How. 
ISa;  Jenkina  v.  Pye,  12  Pet.  241.  is  high 
authority  that  a  deed  from  a  child  to  a 
parent  is  not  prima  facie  void  as  against 
public  policy.  The  criticisms  upon  that 
case  scarcely  seem  to  be  .iust  when  the 
bare  point  decided  is  considered.  To  have 
held  otherwise  in  that  case  would  have 
done  rank  iniustice,  since  no  complaint 
was  made  for  20  vears,  and  tmtil  both  T>ar- 
ties  to  the  deed  were  dead.  But,  concjd- 
Ing  all  thesepusitions,  whathavewe  here? 
No  intention  of  the  respondent  to  confer  a 
bounty  or  gift  tipon  her  father,  no  family 
settlement,  bnt  an  alleged  sale  for  an  al- 
leged consideration  of  ¥1,900,  tiefore  the 
full  conbumraation  of  which  $3,000  bad 
been  received  by  tlie  grantee  for  half  the 
property  conveyed;  f  1.000  of  the  alleged 
consideration  a  worthless  "claim,"  and 
the  balance  a  pre-existing  debt;  and  all 
this  accomplished  without  advice  from  or 
consultation  with  any  person  other  than 
the  appellant.  In  Jenkins  v.  Pye  the  court 
said,  speaking  of  some  English  cases,  and 
of  the  "ingredient"  of  undue  Influence 
found  in  them  all:  "In  some  ca&es,  al- 
though there  may  be  circumstances  tend- 
ing in  some  small  degree  to  show  undue 
influence,  yet.  If  the  agreement  appears 
reasonable,  it  has  been  considered  enough 
to  outweigh  light  circumstances,  so  as 
not  to  affect  the  validity  of  the  deed."  If 
we  seek  undue  influence  in  this  case,  it  is 
easily  found.  It  appeared  when  the  first 
mortgage  was  given,  and  was  not  want- 
ing npon  each  occasion  when  the  appel- 
lant, without  previous  consultation  with 
his  daughter,  himself  prepared  and  pre- 
sented to  her  for  signature  conveyances  ol 
her  property,  without  so  much  as  an  Invi- 
tation to  read  the  document  or  hear  it 
read.  His  request  was  her  law  in  tlie 
matter,  and  he  must  hare  known  it.  or  he 
would  have  taken  the  trouble  to  explain 
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It  to  her.  0(  reason ablenens  In  this  ar- 
raDKement  there  waa  none,  unlesB  it  be 
couBidered  reasonable  in  every  case  for  a 
father  to  take  Ironi  bis  child  her  real  e8> 
tate  without  consideration, she  being  com- 
petent to  talie  care  of  herself. 

The  tenth  finding  of  the  court  below 
was  that  the  second  mortgage  and  the 
three  deeds  above  described  were  executed 
by  plaintiff  by  the  direction  of  the  defend- 
ant; that  she  did  not  know  the  purport 
of  the  same,  and  consequently  the  effect  ot 
the  same;  that  the  same  were  executed 
without  any  consideration  inoviug  to 
ber;  that  no  attempt  was  made  by  the 
defendant,  or  any  one  else,  to  explain  to 
her  the  purport  and  effect  of  the  execution 
of  said  instruments;  and  that,  conslder- 
Jdk  her  defective  mental  capacity,  inexpe- 
rience in  business,  the  circumstances  under 
which  she  was  living,  and  the  Inflnence  of 
deleudant,  her  father,  over  her.  It  was  a 
fraud  to  procure  her  to  execute  said  in- 
struments without  having  their  purpose 
and  effect  fully  explained  to  her.  These 
flndings  fairly  present  the  result  of  our  in- 
vestigation, and  Justify  the  judgment  ot 
the  court  below ;  for,  whatever  may  be 
said  of  the  complaint,  it  is  certain  to  our 
mind  that  the  gist  ot  the  action  was  not 
that  the  plaintiff  had  lost  her  property  by 
being  deceived  by  defendant,  but  that  she 
had  in  her  trust  and  confidence  in  him, 
without  sufficient  reflection  upon  the  effect 
Of  her  act,  conveyed  to  him  everything  she 
had  without  any  valid  consideration.  In 
such  a  case  equity  pays  very  little  atten- 
tion to  whether  the  property  conveyed 
was  of  greatorlittle  value,  nor  does  it  stop 
to  weigh  with  great  nicety  all  the  possible 
claims  which  either  party  may  have  by 
reason  of  the  other  party  not  being  able 
tu  replace  him  in  the  precise  position  he 
occupied  when  the  transaction  occurred. 

The  action,  we  think,  was  brought  iu 
time. 

The  court  below  set  aside  the  deed  to 
the  appellant  as  to  all  the  land  conveyed  to 
him,  with  the  exception  of  that  part  con- 
veyed by  him  to  the  i^pokane  College.  For 
the  16  acres  and  upwards  conveyed  to  the 
<ollege  the  court  rendered  Judgment 
dgalnst  appellant  for  95,421.15,  being  at 
the  rate  of  $350  per  acre,  which  was  the 
value  agreed  upon  by  the  parties  aju  the 
true  value  at  the  date  wlien  it  was  parted 
with  by  appellant  on  the  10th  day  of  De- 
cember, 18M7.  Respondent  appealed  trom 
this  part  of  the  Judgment,  claiming  that 
the  correct  measure  of  damages  wns  nut 
the  value  at  the  time  of  the  transfer,  but 
at  the  date  when  the  suit  was  brought. 
The  rule  adopted  liy  the  court  was  the 
correct  one  in  this  case.  It  was  not  con- 
tended nor  proven  that  the  conveyance  to 
the  SpokaneCollege  was  made  in  bad  faith 
by  the  appellant,  or  with  any  purpose  to 
place  it  beyond  the  reacii  of  the  appellee. 
In  this  it  is  clearly  distinguished  from  the 
cases  cited  on  that  point  by  the  appellee, 
all  of  which  had  In  tliem  some  element  of 
walaffdes.  The  court  also  allowed  judg- 
ment against  appellant  for  $3,000  received 
from  Turner  and  Abernethy.  The  sums 
thus  allowed  by  the  court  we  think  sliould 
.have  been  reduced  by  the  sum  of  $900, 
With  interest  thereon  from  December  17, 


1883.  This  sum  represented  the  value  ot 
the  Improvements  put  upon  appellee's  land 
by  her  father,  $500,  and  the  sum  of  $400, 
government  price  of  the  land.  The  cause 
will  be  remanded  to  the  court  below  for 
modification  in  accordance  with  this  opin- 
ion, and,  when  so  modified,  will  stand  as 
the  final  Judgment. 

HoYT  and  Dunbab,  JJ.,  concur. 


(2  Waah.  St.  Bit) 

Bakeb  et  al.  v.  Citt  or  Seattle  et  al. 
(Supreme  Court  qf  Washington.    July  17, 1891.) 

HnNICIPAL  COBPORATIONS — FOWIB  TO  ISSTTB  BOSDfl 
— CONSTITOTIOMAL  liAW— TiTLS  Of  AOT— NOTICE 

or  Election. 

1.  Street  improvement  boods,  issued  under 
Laws  Wash.  T.  1885-86,  p.  241,  allowing  the  city 
of  Seattle  to  create  local  assessment  districts  upon 
the  property  within  which  a  special  levy  could 
be  laid  to  pay  for  the  entire  expense,  and  in  pur- 
suance of  an  agreement  with  the  contractor  that 
he  should  be  paid  "out  of  a  special  fund"  by 
warrants  showing  on  their  face  that  they  are  so 
payable,  create  a  liability  payable  oat  of  a  par- 
ticular fund,  and  not  out  of  the  treasury  gen- 
erally. 

2.  Condemnation  awards,  made  under  Laws 
Wash.  T.  1885-88,  p.  243,  giving  the  city  of  Seat- 
tle power  to  widen  streets,  and  oondemn  sucli 
real  estate  as  may  be  necessary,  and  levy  assess- 
ments upon  such  as  may  be  benefited,  are  not  a 
part  of  the  general  indebtedness  of  the  city,  even 
though  it  has  failed  to  collect  the  assessments. 

8.  Act  Wash.  Feb.  26, 1890,  p.  226,  authorizini; 
oicies  having  an  existence  at  the  adoption  of  the 
constitution  to  extend  and  fund  their  indebted- 
ness, validating  Indebtedness  already  contracted, 
and  declaring  an  emergency,  is  not  open  to  tlM 
constitutional  objection  of  embracing  more  than 
one  subject. 

4.  Ttie  application  of  said  act  to  oities  and 
towns  existing  at  the  adoption  of  the  constitu- 
tion is  not  violative  of  Const.  Wash.  art.  11,  | 
10,  requiring  the  organization  and  classification 
of  cities  according  to  population,  because  the 
legislature  at  the  same  session  complied  with 
this  requirement  by  various  acts  conferring  the 
same  authority  upon  cities  thereafter  to  l>e  or- 
ganized, and  because,  further,  at  the  date  of  the 
act  there  were  no  incorporated  cities  in  the  state, 
except  such  as  had  been  organized  under  special 

cll&I*tLG  PS 

5.  Act  Wash.  Feb.  26,  1890,  p.  226,  (  6,  pro- 
vides, in  Che  hr»l  clause,  that  any  indebteaneas 
coutractea  siriotly  for  municipal  purposes,  and 
now  owing  by  any  city  organized  prior  to  the 
adoption  of  the  constitution,  is  hereby  validated, 
and  declared  a  binding  obligation  upon  the  city, 
when  the  only  ground  of  its  invalidity  is  that  it 
exceeds  the  amount  authorized  by  the  charter; 
and  provides  in  a  further  clau-se  that  there  must 
be  a  popular  vote,  if  the  excess  reached  bu  be- 
yond IW  per  cent  of  the  taxable  property  ot  the 
city.  Held  that,  where  a  city  has  done  an  aot 
beyond  its  statutory  powers,  but  within  the 
powers  which  it  is  competent  for  the  legislature 
to  confer  upon  it,  the  aut  may  be  validated  by  a 
3urative  statute. 

6.  Said  seel  ion  is  not  m  conUict  with  GonsL 
Wash.  art.  7,  §  9,  providing  that  cities  may  tie 
vested  with  authority  to  assess  and  collect  taxes 
for  all  corporate  purposes,  and  article  11,  i  13, 
providing  that  the  legislature  shall  have  no 
power  to  impose  taxes  upon  cities  for  municipal 
purposes,  but  may,  by  general  laws,  vest  in  the 
corporate  authorities  thereof  power  to  assess  and 
collect  taxes  for  such  purposes. 

7.  Act  Wash.  March  7,  1891,  p.  267,  provid- 
ing that  any  city  now  having  a  corporate  exist- 
ence in  this  state  may  validate  by  popular  votd 
certain  warrants  issued  in  excess  of  ie^  au- 
thority prior  to  its  passage,  is  not  special,  bat 
curative,  applying  to  what  lias  been  done  before 
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the  date  of  Its  imasage;  aoi,  as  suob,  is  not  vio- 
lative of  Const.  Wash.  art.  11,  {  10,  requiring 
the  organization  and  classification  of  cities  ac- 
cording to  population. 

8.  The  constitutional  provision,  permittinK 
a  city  to  incur  indebtedness,  at  its  discretion,  up 
to  1}4  per  cent,  of  its  taxable  property,  and,  with 
the  assent  of  the  legislatare,  up  to  5  per  cent.,  is 
not  certain  to  the  effect  that  the  legislature  must 
provide  for  an  antecedent  vote;  and  said  Act 
Wash.  Uarch  7,  1891,  p.  267,  is  not  unconstitu- 
tional, therefore,  in  allowing  the  vote  of  valida- 
tion to  follow  the  Indebtedness. 

9.  The  oity  council  of  Seattle  passed  an  or- 
dioEmce  calling  an  election  under  Act  Wash. 
March  7,  1891,  p.  267.  to  determine  the  question 
of  the  validation  of  excess  indebtedness,  and 
also  passed  another  ordinance  calling  an  election 
on  the  same  day  under  another  act  of  March  7, 
1891,  p.  269,  to  determine  whether  bonds  should 
issue  to  cover  such  indebtedness.  Under  the 
said  statutes  but  one  election  was  provided  for, 
although  there  were  to  be  separate  votes  on  the 
separate  propositions.  Held,  that  only  one  notice 
of  election  was  required. 

10.  Act  Wash.March  24,  1S90,  p.  215,  author- 
lies  cities  of  the  first  class  to  borrow  money  for 
corporate  purposes,  and  to  issue  bonds  on  such 
conditions  and  in  such  manner  as  shall  be  pre- 
scribed in  the  charter.  Charter  Seattle,  Oct  1, 
1890,  art.  4,  i  22,  subd.  6,  authorises  the  city 
cooncil  to  borrow  money  for  corporate  purposes, 

.  and  to  Issue  bonds  in  accordance  with  the  char- 
ter and  the  ooustitntion  and  laws  of  the  state. 
Article  4,  {  30,  provides  that  when  loans  shall  be 
created  exceed  ing  1}^  per  cent,  of  the  taxable 
property  of  the  city,  and  bonds  are  Issued  there- 
for, the  city  council  in  authorizing  and  provid- 
ing for  the  same,  shall  direct  the  times  and  man- 
ner of  payment  and  rates  of  interest,  but  no  such 
bonds  shall  be  issued  except  as  provided  by  law, 
nor  unless  the  proposition  for  creating  such  in- 
debtedness shall  have  been  previously  submitted 
to  the  electors  of  the  city,  as  prescribed  by  ordi 
nance.  Held,  that  a  proposition  agreeing  \tith 
persons  named  to  call  an  election  under  Act 
Wash.  March  7,  1891,  to  validate  exoess  Indebt- 
edness, and  to  fund  the  same  by  the  issuance  of 
bonds  to  be  sold  to  such  persons  upon  specified 
terms,  was  properly  submitted  to  vote  at  such 
election. 

11.  A  proposition  to  issue  (460,000  worth  of 
bonds,  or  such  lesser  sum  as  may  be  sutBclent, 
when  the  Indebtedness  and  Interest  to  be  funded 
is  but  9419,180,  is  not  objectionable  on  the  ground 
of  indellniteness,  where  the  city  officers  have 
authority  to  issue  bonds  only  to  an  amount  suffi- 
cient to  fund  such  indebtedness  and  interest. 

12.  Such  proposition  need  not  provide  for 
bonds  of  the  kind  prescribed  by  Act  Wash. 
March  26, 1890,  p.  520,  since  the  provisions  of  that 
act  apply  only  to  bonds  for  water- works,  sewer- 
age, or  light  plants. 

Appealtrom  enperiorcourt,  Klngcounty. 

Action  by  A.  J.  Baker,  Fred  E.  Sander, 
and  James  A.  Moore  against  the  city  of 
Seattle,  Harry  White,  as  ujayor  of  Bald 
city.  H.  W.  Miller,  as  clerk  of  said  city,  C. 
W.  Ferris,  as  comptroller  of  said  city,  and 
N.  W.  Harris  &  Co.,  to  enjoin  the  issuance, 
sale,  and  delivery  of  bonds.  There  was 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Affirmed. 

A.  Battle,  for  appellants.  Orange  Ja- 
cobs and  Burke,  Sbepard  A  Woods,  for  re- 
spondents. 

Stii.es,  J.  On  the  1st  day  of  Jane,  1891, 
an  election  was  held  In  the  city  of  Seattle 
nnder  the  act  of  March  7, 1S91,  p.  267,  enti- 
tled "An  act  to  enable  cities  and  towns  to 
validate  certain  warrants  and  other  obli- 
gations and  evidences  of  indebtedness  on 


the  part  of  such  cities  and  towns.  Issued 
b.y  the  corporate  authorities  thereof  in  ex- 
cess of  their  legal  authority,  and  declar- 
ing an  emergency  therefor. "  The  proposi- 
tions submitted  at  tliat  election  were  to 
validate  indebteduessasfollows:  Class  I: 
Warrants  drawn  payable  out  of  the  road 
fund  of  said  city,  and  dated  and  istiued  on 
sundry  days  between  September  21,  1889, 
and  November  17,  1889,  both  inclusive, 
numbered  from  3,629  to  4,029.  of  the  year 

1889,  both  inciusive,  the  face  amounts 
whereof  aggregate  the  sum  of  $33,279.92. 
Class  2:  Warrants  drawn  payable  out  of 
the  road  fund  of  said  city,  and  dated  and 
issued  ou  sundry  days  between  November 

18. 1889,  and  February  25.  1890,  both  inclu- 
sive, numbered  from  4,030  to  4,380,  of  the 
year  1889,  and  from  1  to  C20  of  the  year 

1890,  both  inclusive,  the  face  amounts 
whereof  aggregate  the  sum  of  f  91, 567.73. 
Class  3:  Warrants  drawn  payable  Dut  of 
the  road  fund  of  said  city,  and  dated  and 
issued  on  sundry  days  between    February 

26. 1890,  and  August  2, 1890,  both  inclusive, 
numbered  from  621  to  2.786  of  the  year 
1890,  both  inclusive,  and  the  face  amounts 
whereof  aggregate  the  sum  of  f  188,350.20. 
Class  4:  Warrants  drawn  payable  out  of 
the  fire  fund  of  the  said  city,  and  dated  and 
issued  on  sundry  days  between  May  8, 
1890,  and  August  16, 1890,  both  inclusive, 
numbered  from  331  to  598,  both  inclusive, 
the  face  amounts  whereof  aggregate  the 
sum  of  $57,781.59.  The  vote  in  favor  of 
the  validation  was  very  largely  in  excess 
of  the  three-flfths  majority  required  by  the 
act,  and  the  indebtedness  covered  by  it 
stands  validated,  unless  there  are  consti- 
tutional reasons  against  It.  At  the  same 
election  there  was  also  submitted  the  prop- 
osition to  fund  this  indebtedness,  when 
validated,  by  the  issuance  of  bonds  in  pur- 
suance of  the  act  of  March  7, 1891,  p.  269, 
entitled  "An  act  authorizing  cities  and 
towns  to  submit  to  the  voters  therein 
propositions  to  fund  indebtedness  of  such 
cities  and  towns  by  the  issuing  of  bonds 
therefor,  at  the  same  election  at  which  the 
previous  attempted  Incurring  of  such  In- 
debtedness, or  any  part  thereof,  may  lie 
ratified."  This  latter  proposition  was 
also  carried  by  an  equally  large  vote,  and 
the  city  of  Seattle  is  preparing  to  issue 
bonds;  and  to  prevent  their  issue  appel- 
lants brought  their  action  to  restrain  the 
municipal  authorities  from  proceeding 
tlierein.  Paragraph  11  of  their  complaint 
states  the  principal  grounds  of  their  objec- 
tion to  the  bonds,  which  are  as  follows: 
"(1)  That  at  the  date  of  issue  of  all  the 
warrants  proposed  to  be  validated,  from 
warrant  No.  4,251,  in  class  2,  dated  Decem- 
ber 7,  1889,  for  the  sum  of  $32.87,  and  pay- 
able out  of  the  road  fund  of  said  city,  its 
absolute  indebtedness,  excluding  these 
warrants,  was  $160,169,  which  was  one  per 
cent,  of  the  taxable  property  of  said  city, 
according  to  the  last  previous  assessment 
thereof,  August  80,1889,  the  assessment 
having  been  $16,016,900.  (2)  That  at  the 
date  of  issue  of  all  the  warrants  proposed 
to  be  validated,  from  warrant  No.  1,396  in 
class  3,  dated  May  3, 1890,  tor  tbesnm  of 
$36.81,  payable  ont  of  the  road  tand  of 
said  city,  its  absolute  Indebtedneaa,  ex- 
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cladlns  these  warrants,  was  f24O.253..50, 
which  wna  one  and  one-half  per  cent,  oj 
the  taxable  property  of  aald  city  accord- 
ing to  the  Raid  assessment.  (3)  That  there 
were  outstanding,  and  not  Included  In  the 
above-mentioned  f24U,253.5(}  of  abRolnte 
Indebtedness,  or  in  any  of  the  warrants 
claimed  to  have  been  validated,  on  the 
5th  day  of  May,  ISUO,  certain 'street  im- 
provement warrants'  issncd  under  and  by 
virtue  of  spc  tlon  8,  c.  3,  of  the  charter  of 
the  city  of  Seattle,  granted  by  the  territo- 
rial iPKlslature  February  4, 1886,  amount- 
ing in  all  to  $303,817,  and  which  should  be 
considered  as  part  of  the  general  Indebted- 
ness of  said  city.  (4)  That  prior  to  May 
6. 1890,  the  city  of  Seattle  had,  by  virtue 
of  the  power  conferred  upon  it  by  secticm 
5  of  chapter  2  of  its  said  charter  of  18.SG. 
condemned  and  taken  certain  lands  In  said 
city  to  widen  and  extend  Front,  Second, 
Commercial,  South  Second,  and  South 
Third  streets,  and  to  establish  a  certain 
public  square  at  tlio  north-west  corner  of 
Front  street  and  Yesier  avenue;  that,  in 
the  course  of  such  condemnation  and  tuk- 
InjT.  awards  of  damages  had  been  allowed 
aeainst  it  in  the  total  sum  of  $247,000,  which 
lium  should  be  considered  as  a  part  of  the 
general  indobtediiess  of  said  city,  for  the 
reason  that  the  said  city  has  taken  pos,se8- 
sion  of  said  lands,  but  has  paid  no  ])art  of 
the  said  awards,  and  has  collected  less 
than  one  per  cent,  of  the  same  from  the 
property  assessed  to  pay  therefor.  (.'>) 
That  at  the  dates  of  the  issuance  of  all  the 
warrants  in  classes  3  and  4,  issued  after 
May  5.  1890,— that  is  to  say,  beginning 
with  warrant  No.  333,  for  the  sum  of  !f  J50, 
payable  out  of  the  fire  fund  of  said  city, 
and  including  said  warrant,  and  all  war- 
rants dated  and  issued  subsequently  there- 
to, and  included  in  classes  3  and  4,— the 
absolute  indebtedness  of  said  city,  if  said 
street  improvement  warrants  and  said 
condemnation  awards  were  a  part  thorc- 
of,  exceeded  Ave  per  cent,  of  the  taxable 
property  of  said  city,  as  appeared  by  the 
assesHnient  of  August  30,  188'J,  to- wit. 
?S27,s3:i.  (6)  That  there  has  been  no  vote 
of  said  city  to  authorize  Its  indebtudncKs 
to  be  increased  bej'ond  one  and  one-half 
per  cent.,  other  than  the  vote  of  June  1, 
1891."  Thennswerof  the  city  admitted  the 
fact4i  stated  in  the  complaint  to  be  true, 
but  alleged  affirmatively:  "(1)  That  by 
section  .">  of  the  act  of  February  26,  ISUO, 
(Acts  1890,  p.  225,)  all  of  the  indebteduess 
of  the  city  of  Seattle  In  excess  of  one  per 
cent,  of  the  asse.isment  of  1S89,  and  not  In 
excnss  of  one  and  one-half  per  cent,  there- 
of, was  validated  and  made  legal  Indebt-. 
edness  thereof,  (2)  That  on  February  26, 
IS'JO,  the  atisolute  indebtedness  of  the  city 
of  Seattle,  including  the  indebtcdnesH  thus 
legalized,  did  not  reach  the  limit  of  one 
and  one-half  per  cent.,  i:or  was  that  limit 
reached  until  April  2i),  1890,  and  after  the 
Issuance  of  warrant  No.  1,394.  on  the  roitd 
fund, for  the  sum  off  1,57.5,  included  in  class 
3.  (3)  That  by  the  terms  of  the  said  street 
improvement  warrants,  and  under  the 
law  governing  their  issuance,  they  were 
not  primarily  a  general  liability  of  the 
city  of  Seattle,  but  were  chargeable  to  and 
payable  out  of  particular  funds,  to  be  de- 


rived from  local  assessments.  (4)  That 
the  said  condemnation  awards  were  like- 
wise not  a  primary  or  general  liability  of 
the  city,  but  were  chargeable  and  payable 
out  of  local  assessments  only."  The 
plaintiff  interposed  a  general  demurrer  to 
the  answer,  upon  the  argument  of  which 
the  court  sustained  It  as  a  demurrerto  the 
complaint,  and  dismissed  the  action. 

Before  proceeding  to  pass  upon  the 
other  features  of  this  cohb  we  will  speak 
of  the  two  classes  of  alleged  indebtedness 
which  would  absorb  a  very  large  portion 
of  the  city's  debt-creating  power  if  they 
were  to  be  counted  as  a  part  of  its  consti- 
tutional liabilities,  viz.,  thestreet  improve- 
ment warrants  and  the  condemnatioa 
awards. 

J'lrat.  Under  the  charter  of  1886  (Laws 
Wash.  T.  lS!i-)-86.  p.  241)  the  city  of  Seattle 
had  the  power  to  make  street  improve- 
ments either  with  funds  drawn  directly 
from  the  treasury  or  by  creating  local  as- 
sessment districts  upon  the  property,  with- 
in which  a  special  levy  could  be  laid  topay 
for  the  entire  expense.  These  warrants 
were  the  result  of  proceedings  of  the  latter 
class.  Theyshowupon  thelrfaee  thattbey 
are  payable  out  of  the  "•  •  •  street  im- 
provement funds,  under  ordinance  No. 
. "  The  agreements  with  the  contract- 
ors lor  the  work  were  to  the  effect  that  they 
should  be  paid  "out  of  a  special  fuud."  It 
is  fair  to  presume  that  the  s|iecial  funds 
have  been  provided  by  the  city  in  all  these 
cases,  nnd  that  In  due  course  the  money 
will  be  realized  to  pay  off  the  warrants. 
What  might  be  the  liability  of  the  city 
in  case  it  should  fail,  neglect,  or  refuse 
to  collect  special  taxes  In  such  cases  is 
not  for  us  to  say  here.  It  snfiSces  that 
there  Is  no  present  liability  on  the  part 
of  the  city  to  pay  out  of  Its  treasury. 
In  Argentl  v.  San  Francisco,  10  Cal.  2i)C. 
there  was  no  restriction  upon  the  use  of 
the  funds  derived  from  special  assess  men  ts. 
It  went  into  the  treasury,  and  its  Identity 
was  lost,  besides  which  the  contnict  sued 
upon  was  general  In  Its  terms,  obligating 
the  city  to  pay  The  case  turned  upon 
a  questliin  of  agency.  In  Atchison  v. 
Byi'nes,  22  Kan.  65,  tlie  city  failed  to  ujake 
a  sufficient  assessment,  and  refused  to  issue 
the  bonds  contracted  for.  In  Craycraft 
V.  Selvage,  10  Bush.  696.  the  city  was  held 
liable  only  for  that  portion  of  the  contract 
which  fronted  land  not  subject  to  assens- 
nient.  As  to  other  frontage  the  contract- 
or was  relegated  to  the  laud.  In  French 
V.  Burlington,  42  lowu.  614,  there  was  no 
intimation  that  the  decision  was  placed 
uiion  any  ground  other  than  that  the  pro- 
posed improvement  would,  underthc  char- 
ter, have  to  be  paid  for  In  part  out  of  tlie 
city  treasury,  the  law  providing  for  only 
a  partial  assessment  upon  abutting  prop- 
erty. These  cases  were  relied  upon  by  tiie 
appellant,  but  none  of  them  apiieur  to 
sustain  the  argument.  On  the  other 
hand,  Hitchcock  v. Galveston,  96  U.S.  841. 
seems  to  uphold  the  position  of  the  re- 
spondent; and  the  case  of  Quill  v.  City  of 
Indianapolis,  124  Ind.  292  23  N.  E.  Rep. 
788,  clearly  does  bo,  if  we  are  correct  in 
our  view  of  what  the  position  of  the  city 
of  Seattle  is  in  reference  to  these  war- 
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rants,  Tic,  that  whatever  liability  It  la  un- 
der is  not  present  or  absolute,  but  fatnre 
and  contingent  only. 

Sfvonrt.  Under  Its  charter  ot  1886  (Laws 
Wash.  T.  1.S85-SB,  p.  243)  th»  city  of  Seat- 
tle had  the  power  to  widen  streets  and  to 
condemn  such  real  estate  as  might  be  nec- 
essary therefor.  This  power  was  given 
upon  the  theory  that  it  would  be  exercised 
for  the  special  benefit  of  particular  locali- 
ties, and  would  be  paid  for  by  the  proper- 
ty benefited.  As  required  In  section  101, 
the  asseisBment  of  benefits  was  a  part  of 
the  proceedings  for  condemnation,  as  nec- 
essary as  any  other  part.  It  is  shown  by 
the  record  liere  that  there  was  such  an  as- 
sessment in  each  case  of  condemnation, 
but  that  less  than  1  per  cent,  of  t.'ie 
amount  assessed  has  been  paid.  With 
this  failure  to  collect  we  ha  ve  nothing  to 
do.  If  the  city  has  talsen  possession  of 
the  condemned  lands,  it  Is  for  the  unpaid 
owners  thereof  to  pursue  such  plain  reme- 
dies as  the  law  provides  them.  We  are  of 
the  opinion  that  the  neglect  of  the  city 
does  not  place  their  claims  in  the  category 
of  the  city's  general  indebtedness.  The 
orderly  progress  of  the  business  would 
have  required  that  they  be  paid  before 
they  surrendered  possession;  but,  if  they 
waived  their  right  to  pre-payment,  their 
resort  should  none  the  less  be  to  the  source 
provided  by  law  for  their  reimbursement. 
The  duty  laid  upon  the  city  was  not  the 
payment  of  the  awards,  but  the  levy  and 
collection  of  assessments ;  and  until  it  has 
been  fully  moved  to  the  performance  ol 
that  duty  and  failed  therein,  there  is  no 
liability  to  pay  attaching  to  It.  McCul- 
iough  V.  Mayor,  etc.,  of  Brooklyn,  23  Wend. 
468;  Sage  v.  Brooklyn,  89  N.  Y.  189.  We 
therefore  cunclude  that  the  street  Im- 
provement warrants  and  the  condemna- 
tion awards  are  not  a  part  of  the  indebt- 
edness of  the  dt.v  of  Seattle,  to  be  consid- 
ered in  this  case,  and  this,  as  we  under- 
stand the  pleadings,  relieves  the  case  of 
any  question  arising  from  the  claim  that 
the  city's  debt  June  1,  1891,  exceeded  5  per 
cent. of  the  assessment  rolls  of  1889 or  1890. 

The  act  of  February  1, 1888,  (page  75,) 
permitted  cities  to  incur  indebtedness 
without  a  popular  vote  up  to  1  per  cent, 
of  its  taxable  property.  Therefore,  under 
her  assessment  for  1889  of  $16,016,900  the 
city  of  Seattle  could  lawinlty  owe  9160,169, 
and  no  more,  until  the  act  of  February  26, 
1890,  extended  the  limit  to  1^  per  cent., 
viz..  $240,253.50.  But,  beforegolngfurther. 
we  will  revert  to  the  Indebtedness  sought 
to  be  validated  at  the  election  of  June  1. 
It  does  not  clearly  appear  by  the  ordi- 
nances that  any  part  of  the  sums  covered 
by  classes  1,  2,  8,  and  4  wa«  within  the  1 
per  cent,  limit,  and  therefore  valid  with- 
out a  vote,  but  the  complaint  does  show 
clearly  that  all  of  class  1.  and  up  to  and 
Including  warrant  No.  4,250  of  class  2,  were 
warrants  within  the  1  per  cent,  limit,  and 
therefore  there  was  no  necessity  for  uuy 
vote  to  render  them  valid  indebtedness ; 
or,  in  other  words,  warrant  No.  4,2S1,  in 
class  2,  was  the  first  warrant  which,  made 
tke  city  debt  more  than  $160,169,  which 
was  then  the  lawful  limit  That  warrant 
waa  issued  and  dated  December  7,  1889. 
Whatever  warrants  were  issued,  then,  from 
v.27F.No*-aO 


No.  4.^1,  December  7,  188?,  to  February 
26.  1890,  were  void,  and  expressed  no  lia- 
bility of  the  city. 

And  here  are  presented  three  material 
questions:  (1)  Was  the  act  of  Tebruary 
2fi,  1S90,  p.  225,1  a  void  act  by  reason  of 
its  having  embraced  more  than  one  sub- 
ject? (2)  Wasit  void  beeauBP  It  applied  on- 
ly to  cities  or  towns  having  a  corporate 
existence  at  the  time  of  the  adoption  of 
the  constitution?  (3)  Was  the  first  clause 
of  section  5  void  because  it  imposed  an 
Involuntary  debt  upon  the  cities  and 
towns  to  which  it  applied? 

First.  We  hold  that  the  act  really  em- 
braced but  one  subject,  viz.,  placing  cities 
and  towns  upon  the  level  of  the  constitu- 
tion, as  regarded  their  power  to  incur  in- 
debtedness. Merely  incidental  to  this  pri- 
mary object  was  the  declaration  of  what 
should  be  considered  indebtedness  within 
the  meaning  of  the  act,  and  the  method  of 
providing  for  its  payment. 

Second.  The  application  of  the  act  to 
cities  and  towns  existing  at  the  adoption 
of  the  constitution  was  not  in  violation  of 
that  instrument.  True,  section  10  of  ar- 
ticle 11  required  the  incorporation,  organ- 
ization, and  classification  of  cities  in  pro- 
portion to  population:  but  at  the  same 
session  of  the  legislature,  by  various  nets, 
this  requirement  was  complied  with,  and 
the  same  authority  was  conferred  upon 
such  municipal  corporations  as  should  be 
thereafter  organized.  At  the  date  of  this 
act  It  must  be  remembered  there  were  no 
incorporated  cities  or  towns  in  the  state, 
except  such  as  had  been  created  by  special 
laws  or  charters,  and  there  had  been  no 
law  under  which  one  coald  be  created  since 
the  adoption  of  the  constitntion.  The 
legislation  of  the  session,  therefore,  taken 
in  pari  materlH,  was  uniform  and  univer- 
sal in  its  operation.  That  it  was  not  all 
contained  in  one  act  is  not  a  sufficient 
ground  for  now  making  It  wholly  one- 
elded  and  unfair,  which  would  be  the  re- 
sult of  striking  out  this  act. 

Third.  The  first  clause  of  section  5  pro- 
vides "that  any  indehtednesi?  now  owing 
by  any  sucli  city  or  town,  contracted 
strictly  for  municipal  purposes,  whether 
the  same  exceed<i  the  amount  which  such 
city  or  town  was  authorized  to  contract 
under  its  charter  or  not,  is  hereby  validat- 
ed and  declared  to  be  a  binding  obligation 
upon  such  city  or  town  when  the  only 
ground  of  the  invalidity  of  such  indebted- 
ness is  that  it  exceeds  the  amount  author- 
ized by  the  charter  of  such  city  or  town ;" 
and  a  further  clause  provided  that  there 
must  be  a  popular  vote  it  the  excess 
reached  be  beyond  15i  percent.  Applie<l 
to  Seattle,  wliich  on  February  2Gtli  had 
warrants  outstanding  from  No.  4,251  up- 
ward, but  not  beyond  IK  per  cent.,  the 
effect  of  this  section  was  to  make  all 
these  otherwise  invalid  warrants  as  good 
as  those  within  tlie  limit  of  1  per  cent. 
Was  the  attempt  to  do  this  a  void  exercise 
ol  legislative  power?    Section  9  of  article 

■Act  Wash.  Feb.  26,  1800,  p.  225,  authorized 
cities  and  towns  orKanized  prior  to  the  adoptiOQ 
of  the  state  constitution  to  extend  and  fund  their 
indebtedness,  validates  certain  Indebtedness  al- 
ready existing,  and  declar-.n  aa  emergency. 
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7  of  the  constitution  provides:  "For  all 
corporate  purposes,  all  municipal  corpo- 
rations may  be  vested  with  authority  to 
assess  and  collect  taxes."  And  section  12 
of  article  11  is  as  follows:  "The  legisla- 
ture shall  have  no  power  to  impose  taxes 
upon  counties,  cities,  towns,  or  other  mu- 
nicipsil  corporations,  or  upon  the  inhabit- 
ants or  property  thereof,  for  county,  city, 
town,  or  other  municipal  purposes,  but 
may,  by  general  laws,  vest  in  the  corpo- 
rate authorities  thereof  the  power  to  as- 
sess and  collect  taxes  for  such  purposes." 
The  constitution  of  the  state  of  Illinois 
in  1848  contained  the  clause  above  quoted 
from  article  7  in  hcec  verba,  and  in  that 
state  there  are  many  well-considered  cases 
which  hold  that  it  is  incompetent  for  the 
legislature  to  directly  lay  any  burden  of 
taxation  for  municipal  purposes  upon  the 
cities  of  that  state.  See  People  v.  Mayor, 
etc.,  51  111.  17.  In  other  states  not  having 
such  a  constitutional  provision  the  power 
of  the  legislature  over  municipal  corpora- 
tions has,  In  some  cases,  been  held  to  be 
well-nigh  omnipotent,  as  In  Sage  v.  Brook- 
lyn, supra.  We  find  no  case,  however,  In 
which  such  a  constitutional  expression 
occurs  as  Is  contained  in  our  article  11, 
above  quoted,  and,  whatever  may  be 
thought  elsewhere  of  the  Illinois  deci- 
sions above  quoted,  they  would  seem  to 
be  cogent  authority  here.  But  this  is  not 
a  case  of  original  compulsion  of  the  city 
of  Seattle.  Its  municipal  authorities,  in 
the  strait  of  an  overwhelming  public  ca- 
lamity, to  rebuild  and  protect  the  city, 
overstepped  the  line  of  legalized  indebted- 
ness, and  for  the  strictest  municipal  pur- 
poses issued  the  wetrrants  from  December 
7,  1889,  to  February  26,  1890.  Value  in 
goods  and  labor  was  fully  paid  for  these 
warrants,  and  the  holders  of  them  have 
at  all  times  had  the  strongest  moral  claim 
for  their  liquidation.  At  all  times  from 
December  7, 1889,  until  the  passage  of  this 
act,  the  constitutional  limit,  without  a 
popular  vote,  was  1%  per  cent.,  the  neces- 
sarily tardy  action  of  the  legislature  alone 
delaying  Its  extension  of  the  power.  In- 
deed, under  the  act  of  1888  it  is  altogether 
likely  that  a  majority  vote  of  the  people 
of  the  city  could  have  authorized  the  issu- 
ance of  every  one  of  the  excess  warrants. 
We  are  therefore  constrained  to  view  this 
case  as  one  within  the  principle  long  sus- 
tained by  the  courts,  that  where  a  munic- 
ipal corporation  has  done  an  act  beyond 
its  statutory  powers,  but  within  the  pow- 
ers which  it  was  competent  for  the  legisla- 
ture to  have  conferred  upon  it,  the  act 
may  be  validated  by  a  curative  statute. 
Dill.  Mun.  Corp.  (4th  Ed.)  §§  79,  544,  and 
cases  cited.  We  have  carefully  examined 
the  Illinois  cases  cited,  viz.,  Marshall  v.  Sil- 
liman,  61  HI.  226,  and  the  series  of  cases 
following  It  in  that  state;  but,  especially 
in  view  of  the  grudging  approval  of  them 
by  the  supreme  court  of  the  United  States 
in  Township  of  Elmwood  v.  Marcy,  92  U. 
S.  289,  we  do  not  think  they  should  be  au- 
thority here.  They  were  railroad  aid 
cases,  in  which  there  were  numerous  fla- 
grant irregularities,  and  the  purpose  was 
In  no  case  municipal.  But,  while  curative 
acts  of  the  legislature  of  Illinois  were  set 
aside  by  the  supreme  court  of  that  state, 


and  the  rule  was  upheld  by  the  supreme 
court  of  the  United  States  because  of  its 
long  prevalence  there,  and  in  accordance 
with  the  decision  of  the  highest  court  of 
the  state  from  which  the  case  Ccune,  the 
federal  court  has  generally  held  the  other 
way,  and  sustained  like  curative  legisla- 
tion. See  cases  cited  in  Dillon,  and  New 
Orleans  v.  Clark,  95  U.  S.  644.  From  Feb- 
Tuary  26,  1890,  there  was  a  short  period 
when,  according  to  the  pleadings,  the 
indebtedness  of  the  city  of  Seattle  did 
not  exceed  the  1%  per  cent,  limit.  The 
warrants  covering  this  period,  although 
they  needed  no  validation,  were  also  includ- 
ed in  the  classes  submitted  for  validation 
at  the  election  of  June  1st  Then,  how- 
ever, there  followed  a  class  of  warrants 
the  last  of  which  payable  out  of  the  road 
fund  was  issued  August  2,  1890,  and  the 
last  of  which  payable  out  of  the  fire  fund 
was  issued  August  16, 1890,  cdl  of  whichit  is 
agreed  were  in  excess  of  the  1%  per  cent,  lim- 
it, and  were  without  any  legal  authority 
until  March  7,  1891,  when  the  act  of  that 
date,  providing  for  an  election  for  the 
validation  of  such  warrants,  was  passed 
with  an  emergency  clause.  Strictly,  the 
act  had  no  application  to  any  of  the  war- 
rants Included  in  the  propositions  to  vali- 
date, excepting  those  here  spoken  of,  al- 
though some  doubt  as  to  the  construction 
of  the  former  acts  may  have  justified  the 
submission  of  all  to  the  test  of  a  vote. 
The  criticism  made  to  the  act  of  February 
26,  1890,  that  it  was  not  general,  but  ap- 
plied only  to  cities  and  towns  "now  hav- 
ing a  corporate  existence  In  this  state," 
Is  renewed  to  this  act;  but  there  Is  no 
propriety  In  the  objection.  It  is  a  cura- 
tive act,  and  only  applies  to  what  had 
l)een  done  before  the  date  of  its  passage. 
If,  instead  of  the  objectionable  words, 
the  act  had  read,  "any  city  or  town,"  the 
effect  would  have  been  just  the  same. 

Far  more  Important  is  the  next  objec- 
tion, that,  constitutionally,  no  municipal 
corporation  can  create  or  in  any  manner 
validate  a  debt  in  excess  of  the  1%  per  cent 
limit,  without  a  vote  previously  had  to 
authorize  it  In  treating  the  other 
branches  of  this  case  we  had  to  examine — 
First,  the  city's  inherent  powers,  which  do 
not  include  the  creation  of  any  indebted- 
ness; secondly,  the  power  of  the  legisla- 
ture to  compel  the  assumption  of  obUga- 
tions;  and  now  we  have  to  do  with  the 
legislature's  powers  to  authorize  indebted- 
ness. But  for  the  restriction  of  the  consti- 
tution, the  legislature  could  compel  the 
state's  municipalities  to  assume  the  most 
onerous  burdens  or  give  up  their  corpo- 
rate existence.  The  idea  of  home  nile, 
however,  is  strongly  pre-eminent  In  our 
constitution,  and  we  have  seen  that  while 
cities  may  not  become  indebted  in  any 
sum,  for  any  purpose,  beyond  their  current 
revenues,  without  the  consent  of  the  legis- 
lature, on  the  other  hand  the  legislature 
has  no  power  to  force  upon  them  any  un- 
dertaking which  will  involve  the  expendi- 
ture of  money  without  the  consent  of  the 
municipal  authorities  or  the  people,  The 
legislature  has  seen  fit,  however,  to  com- 
mit to  the  city  government  the  authority 
to  create  debts  for  municipal  piurposes  up 
to  the  constitutional  Umit  al  1^  per  cent, 
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Bttheir  own  discretion.  Section  2  of  the 
act  of  February  26, 1890,  and  theotber  acta 
of  that  seusiou,  th«n  went  further,  and 
permitted  a  further  indebtedness  up  to  theS 
percent,  limit, whenever  three-Qfths  of  the 
▼otera  therein  assent  thereto.  This  we 
conceive  to  mean  that,  before  any  such  ad- 
ditional debt  shall  be  lawfully  created,  an 
election  shall  have  been  had,  and  the  au- 
thority voted.  Bnt  here  the  vital  ques- 
tion appears  whether  the  legislature  is 
bound  by  the  terms  of  the  constitotion.ao 
that  it  can,  under  no  circumstances,  per- 
mit the  vote  of  assent  to  be  taken  after 
the  benefit  for  which  the  debt  Is  sought  to 
be  undertaken  has  been  received.  The 
state,  by  its  constitution,  consented  that 
there  be  u  debt  of  6  per  cent.,  the  le^s- 
laturo  assenting  thereto.  The  languagu 
of  the  constitution  is  not  certain  to  the 
effect  that  the  legislature  must  provide  for 
an  antecedent  vote.  Construction  alone 
can  make  the  language  certain.  That 
construction  is,  under  all  rnles,  to  t>e  in 
favor  of  the  freedom  of  the  legislature; 
the  constitution  being  an  instrument  con- 
taining restrictions  upon  the  legislative 
power,  which  would  otherwise  be  uni- 
versal and  unlimited.  The  legislature  has 
by  the  act  of  March  7>  1891,  placed  its  con- 
struction upon  the  constitutional  provis- 
ion ;  and,  unless  it  has  done  violence  to 
the  necessary  construction  of  the  provis- 
ion, its  constrnction  is  entitled  to  stand. 
What  are  the  facts?  The  legislature  had 
full  power  to  consent  to  the  authorization 
of  Indebtedness  beyond  5  per  cent.  It  and 
the  people  alone  are  concerned,  and  they 
have  asireed  that  up  to  the  date  of  the  act 
of  March  7th  the  vote  might  follow  the  act 
of  the  municipal  authorities  in  accepting 
service  and  goods  for  the  use  of  the  city, 
and  that,  having  been  so  accepted,  they 
may  be  paid  for.  It  is  not  the  best  policy 
for  a  city  to  pursue.  Its  obligations  be- 
yond the  1^  per  cent,  were  void.  The  legis- 
lature might  refuse  to  exercise  its  author- 
ity, and  the  people  might  decline  to  give 
their  votes  of  assent.  But,  having  done  so, 
we  believe  It  would  be  overstepping  the 
bounds  of  judicial  necessity  were  we  to 
hold  their  acts  to  be  void  and  unconstita- 
tional.  Circumstances  have  little  weight 
with  Judicial  decisions,  but  we  cannot  fall 
to  remember  that  our  constitution  was 
framed  while  the  smoke  of  overwhelming 
and  unprecedented  calamity  yet  hovered 
over  some  of  our  most  thrifty  and  promis- 
ing communities;  that  the  very  provisions 
we  are  discussing,  which  make  large  al- 
lowances for  municipal  Indebtedness,  were 
tranied  with  a  view  to  their  habilitation 
and  future  preservation ;  and  that  the  leg- 
islation which  followed  was  cast  In  the 
same  mould,  through  a  universal  desire 
that  in  no  portion  of  her  commonwealth 
should  the  public  credit  of  the  state  be 
tarnished  or  depreciated.  The  vote  by 
which  the  validation  in  this  case  was  ac- 
complished wab  not  merely  three-fifths  to 
two-flfths,  but  more  than  ten  to  one, 
showing  an  almost  unanimous  desire  of 
tlie  people  of  Seattle  to  assume  and  pay 
their  excess  liabilities.  It  would  border 
upon  tyranny  were  the  rest  of  the  state  to 
stand  in  the  way  of  so  patriotic  a  senti- 
ment.   We  do  not  find  any  impediment  in 


the  constltntlon,  and  therefore  the  act  ol 
March  7th  is  conclosive. 

There  were  some  minor  obJectlonB  to 
the  issuance  of  the  bonds  in  qoestton 
which  we  shall  now  notice.  The  city 
conncil  passed  ordinance  No.  1,706,  calling 
the  election  on  June  Ist,  on  the  qaestion 
of  the  validation  of  the  excess  indebted- 
ness; and  it  also  passed  ordinance  No. 
1,707,  calling  an  election  upon  the  same 
day,  nnder  the  act  of  March  7,  1891,  p. 
269,  to  determine  whether  bonds  should 
issue  covering  the  indebtedness  sought  to 
be  ratified,  and  other  existing  indebted- 
ness of  the  city  embraced  in  the  four 
classes  of  warrants  hereinbefore  men- 
tioned. The  additional  points  raised 
mainly  relate  to  ordinance  No.  1,707,  and 
will  be  treated  seriatim. 

First.  There  was  but  one  notice  of  elec- 
tion embracing  the  two  ordinances.  Un- 
der the  statute  but  one  election  was  pro- 
vided for,  although  there  were  to  be  sepa- 
rate votes  on  the  separate  propositions. 
We  hold  that  but  one  notice  was  required 
or  proper. 

Second.  Before  the  election  was  ordered, 
the  city  authorities  entered  into  a  con- 
tract with  N.  W.  Harris  &  Co.,  of  Chica- 
go, III.,  the  Bobstance  of  which  was  that 
the  election  should  be  called,  and  that, 
whatever  of  the  warrants  in  tbe  said  (our 
clasHes  should  be  valid  warrants  on  the 
let  day  of  July,  1891,  should  be  funded  by 
the  issuance  of  city  bonds,  which  should 
be  sold  to  Harris  &  Co.,  they  agreeing  to 
take  them  upon  terms  specified.  The 
question  whether  this  contract  should  be 
carried  out  was  also  submitted  to  vote  at 
the  election  nnder  ordinance  No.  1,707. 
The  act  of  February  26, 1890,  simply  pro- 
vided In  general  terms  for  the  issuance  of 
bonds  to  fund  indebtedness,  leaving  tbe 
details  of  issueentirely  tothemanicipal  au- 
thorities. In  Tester  v.  Seattle,  1  Wash.  St. 
S08,i  we  held,  in  relation  to  a  similar  mat- 
ter, that  it  wa«  not  proper  for  the  city 
council  to  submit  these  details  to  the  pop- 
ular vote;  and  under  tbe  act  of  February 
26, 1890,  It  would  seem  that  it  is  not  nec- 
essary that  the  question  of  fnnding  ever 
be  submitted.  But  tbe  act  of  March  7, 
1891,  p.  269,  seems  to  imply  that  in  the 
cases  covered  by  it  the  question  of  funding 
should  be  submitted,  though  the  details 
of  the  funding  are  here  omitted  also. 
Recurring,  however,  to  the  act  of  March 
24, 1890,  p.  Z16,  which  confers  the  powers 
of  cities  of  the  first  class,  we  find,  In 
tbe  fourth  subdivision,  this  authority: 
"Fourth.  To  borrow  money  for  corporate 
purposes,  on  the  credit  ol  the  corporation, 
and  to  issue  negotiable  bonds  therefor, 
on  such  conditions,  and  in  such  manner, 
as  shall  be  prescribed  in  thecharter. "  The 
charter  of  October  1. 1890,  of  the  city  of 
Seattle,  In  the  fifth  subdivision  of  section 
22,  art.  4,  empowers  the  city  council  to 
borrow  money  for  corporate  purposes  on 
the  credit  of  the  city,  and  to  authorize  the 
issue  of  negotiable  bonds  tberelor,  in  ac- 
cordance with  the  charter  and  the  consti- 
tution and  laws  of  the  state.  This,  un- 
der the  law,  would  leave  the  matter  of 
Issuing  bonds  to  tbe  wisdom  of  the  conn- 
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dl,  both  88  to  the  propriety  of  the  issae 
and  the  details.  But  by  section  80,  art.  4, 
there  la  this  fnrther  provlHion:  "When 
loans  shall  be  created  exceeding  one  and 
a  half  per  centum  ol  the  taxable  property 
In  the  city,  and  bonds  therefor  Issued  by 
the  city  under  this  charter,  the  city  couo- 
cll,  in  authorizing  and  provldine  for  the 
sa 0)0,  shall  direct  the  times  and  manner 
of  payment  and  rates  of  Interest;  but  no 
snch  bonds  shall  be  Issued  except  as  pro- 
rided  by  law,  nor  unless  the  proposition 
for  creating  such  Indebtedness  shall  have 
been  previously  submitted  to  the  electors 
of  the  city  at  a  regular  eeneral  or  special 
election,  ot  which  thirty  days'  notice  shnll 
hare  been  published  in  the  city  ofheial 
newspapers,  and  such  proposition  shall 
have  then  received  the  assent  of  tfaree- 
ttfths  of  the  voters  voting  at  such  election. 
The  mode  and  manner  of  submitting  such 
proposition  to  the  voters  shall  be  pre- 
scribed by  ordinance.  And,  in  case  such 
three-flftbs  of  the  voters  are  in  favor  of 
such  loan,  the  city  council  may,  after  such 
election,  by  ordinance  confirm  the  loan; 
bat  no  bonds  shall  be  Issued  therefor  un- 
til after  snch  oonflrmation,  nor  until  the 
city  council  shall  have  made  specific  pro- 
vision for  payment  annually  ot  interest 
on  such  bonds,  and  for  a  fund  to  pay  the 
Interest  on  such  bonds,  and  a  sinking  fund 
to  be  raised  by  annual  tax  at  least  five 
years  before  the  bonds  are  due,  sufficient 
to  pay  and  discharge  such  bonds  at  ma- 
turity; and  the  faith  and  property  of  the 
city  shall  be  and  is  hereby  pledged  for  the 
final  payment  of  any  and  all  such  loans. " 
Inasmuch  as  a  part  of  the  bonds  proposed 
in  this  instance  were  to  fund  indebtedness 
in  excess  of  1%  per  cent.,  section  30  made  It 
necessary  to  submit  the  entire  proposi- 
tion in  substantially  the  form  in  which  It 
was  submitted,  and  there  was  no  error. 

Third.  The  amount  of  bonds  proposed 
to  be  issued  and  voted  was  $460,000.  The 
face  of  the  warrants  to  be  funded  Is  $370,- 
979.44,  and  the  interest  accrued  thereon 
was  estimated  in  ordinance  1,707  to  be 
$48,200.56,  making  a  total  of  $41!),180. 
Objcctiun  is  made  that  the  proposition  to 
fund  was  indefinite  as  to  amount,  and  for 
that  reason  cannot  stand.  There  is  no 
perceptible  reason  why  the  sum  needed 
could  not  have  been  reached  without  leav- 
ing so  wide  a  margin  aa  the  difference  be- 
tween $460,000  and  $419,180.  But  the  only 
authority  given  the  city  officers  is  to  Issue 
bonds  to  an  amount  sufficient  to  take  up 
the  warrants,  the  face  value  of  which  la 
$870,979.44,  and  the  legal  Interest  thereon; 
and  until  it  shall  appear  that  they  are 
about  to  exceed  that  authority  there 
would  be  no  Just  cause  of  complaint.  It 
is  presumed  that  all  officers  concerned  in 
the  issuance  of  these  bonds  will  strictly 
follow  their  authority  in  the  premises,  as 
any  departure  therefrom  would  subject 
them  and  their  bondsmen  to  personal  lia- 
bility. 

Fourth.  Some  question  was  made  aa  to 
whether  the  ordinance  should  not  have 
provided  tor  bonds  of  the  kind  prescribed 
by  the  act  of  March  28. 1890,  p.  520,  but 
we  do  not  consider  any  of  the  provisions 
of  that  act  as  applying  to  any  bonds  other 
than  those  specially  provided  for  therein, 


tIs..  for  those  issaed  to  raise  money  for 
water,  sewer,  or  light  plants.  The  Judg- 
ment of  the  court  below  is  therefore  af- 
firmed. 

Andeks,  C.  J.,  and  Hott,  DD^BAB,  and 
ScuxT,  JJ.,  concur. 


(2  Wash.  St  5M) 

American  Bdildino  &  Loan  Abs'n  ▼.  Habt 
et  aJ. 

(Supreme  Court  of  Wtuhlngton.   July  90, 1691.) 

PRIMCIPAI.  AITD  AOBNT  —  RtOBTS  ASD  LlABIUTIH 

iNTis  Bb  —  LiABiLima  or  Pkincipal— Viola- 

TIOK  or  COMTKAOT — ^NOKIKAI,  DAHAOaS— BCIU)- 

Tsa  Aa8ociatio:<8. 

1.  PlalntiOs  wer«  appointed  freneral  admits 
ot  a  building  association,  witli  sole  authority  to 
solicit  members  and  collect  admibslon  fees  in 
certain  territory;  and,  as  compensation,  were  to 
receive  100  per  cent  of  the  admissions  collected 
by  them,  and  a  certain  renewal  interest  per  share. 
Plaintiffs,  in  an  action  for  breach  of  said  con- 
tract, alleged  that  the  association  wrongfully 
permitted  other  agents  to  solicit  members,  and 
to  collect  tor  the  sale  of  stock  and  for  admission 
fees  the  sum  of  $3,085.  The  association,  by  its 
answer,  admitted  the  sale  of  8,000  shares  by  other 
agents,  but  denied  the  receipt  of  any  sum  for 
stock  or  admission  fees,  and  set  up  affirmatively 
that  said  agents  had  made  the  sales  under  a  spe- 
cial arrangemeat  with  plaintifls.  At  the  tnal 
the  only  material  showing  was  that  the  sales  had 
been  made  without  plaintiffs'  knowledge  or  con- 
sent On  the  point  of  actual  damage  there  wa* 
nu  testimony  whatever.  Held,  that  plaintllla 
should  have  proven  the  number  of  shares  sold  in 
violation  of  their  contract,  and,  with  reasonable 
certainty,  the  damages  resulting  therefrom;  and 
that  iu  the  absence  of  such  proof,  they  were  en- 
titled only  to  nominal  damages. 

2.  In  order  to  recover  more  than  nominal 
damages,  plaintifls  must  show  approximately  the 

Sroflt  derivable  from  admission  fees,  after  de- 
ucting  the  cost  of  collection,  and  the  number  ot 
shares  they  would  have  sold  if  other  agents  had 
not  sold  In  violation  of  their  contract,  and  could 
not  assume  that  because  other  agents  sold  a  cer- 
tain number  of  shares,  plaintiffs  themselvee 
would  have  sold  the  same  number. 

8.  For  the  purpose  of  snowing  that  more  than 
8,000  shares  of  stock  had  been  sold  by  other 
agents,  one  of  the  plaintiffs,  while  a  witness, 
was  permitted  to  refresh  his  memory  from  a  list 
of  stock  oertiflcates  copied  by  him  from  an  ex- 
tract of  the  records  made  by  an  under-clerk  ot 
the  association.  The  witness  had  previously 
shown  the  original  extract  to  Uie  president  <n 
the  association,  who  said  he  "did  not  know  spe- 
cificall;  about  each  particular  name,  but  it  was 
correct  in  the  total."  The  paper,  however, 
showed  no  total;  and  there  was  nothing  aboai 
the  copied  list  to  Indicate  that  any  share  repre- 
sented upon  it  was  sold  after  the  date  of  plain- 
tiffs' contract,  in  addition  to  the  8,000  shares  al- 
ready admitted.  Held,  competent  neither  as  an 
admission  of  the  association  nor  as  a  "refresher." 

Appeal  from  superior  court.  King 
county. 

Action  by  Albert  D.  Hart  and  Frank 
Faxon,  as  Hart  &  Co.,  against  the  Ameri- 
can Building  &  Loan  Association,  for 
damages  for  violation  ot  contract.  There 
was  judgment  tor  plaintiffs,  and  defendant 
appeals.    Bevcrsed. 

Preston,  Carr  &  Preston  and  W.  8. 
Hush,  for  appellant.  John  B.  Elder  and 
Sidney  M.  Logtrn,  for  respondents. 

Stiles,  J.  Appellees  sued  for  damajraa 
for  the  violation  of  a  contract  dated  Oc- 
tober 1«  1888,  and  containing  thetoUowing 
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proTiiiious:  "Fint.  The  party  of  the 
first  part  agrees  to  appoint,  and  does 
hereby  appoint,  said  parties  of  the  second 
part  general  agents  tor  said  first  party  for 
the  toUo wing  territory,  to-wlt:  The  ter- 
ritory ol  Wasliingrton,  with  ezclaslre  con- 
trol ot  the  same :  provided  that  Messrs. 
Hard,  Beck,  and  Baker  shall  be  allowed 
to  organise  local  boards  In  Ellenaburg 
and  North  Yakima,  and  to  work  in  Seat- 
tle until  October  13, 1888.  Said  parties  of 
the  second  part  are  given  authority  to  so- 
licit members  and  collect  admission  fees, 
organlie  local  boards,  and  appoint  sub- 
agents  in  such  territory,  such  agency  to 
terminate  npun  the  termination  of  this 
contract."  ''Third.  Tliat  said  first  par- 
ty agrees  to  allow  said  second  party,  as 
compensation  for  such  services,  one  hun- 
dred per  cent,  of  the  admission  fee  collect- 
ed by  them  on  all  applications  sccnred  by 
tbem ;  alno  a  renewal  interest  of  twocents 
per  share  per  month  on  all  business  done 
in  Washington  Territory  by  tbemeelres 
or  others,  except  that  done  by  Messrs. 
Hurri,  Beck,  and  Baker  in  the  towusezcept- 
ed  above;  also  admisHion  fees  remitted  to 
the  home  office  of  subagents  of  second 
parties:  provided,  that  on  paid-up  stock 
second  parties  shall  be  allowed  two  dol- 
lars per  share  at  tbe  time  of  sale,  and  fif- 
teen cents  per  year  thereafter."  The 
breach  alleged  was  that  tbe  appellant  as- 
sociation, after  the  making  of  the  agree- 
ment, and  after  October  13, 1888,  permitted 
Messrs.  Hurd,  Beck  &  Baker,  at)  its  agents, 
to  organize  local  boards  of  the  associa- 
tion, and  appoint  local  agents  thereof,  in 
the  state  of  Washington,  and  that  against 
the  protest  ot  the  appellees,  and  with  tbe 
knowledge  andconnent  of  theussoclation ; 
and  that  as  its  agents  they  "did  wrong- 
tuliy  solicit  members  of  said  association 
to  the  number  of  about  194,  and  did 
solicit,  take,  and  receive  from  said  mem- 
bers, for  tbe  sale  of  stock  of  the  defendant 
association,  and  for  admission  fees  there- 
in, the  sum  of  $3,0,35.00."  The  compluint 
also  contained  a  claim  tor  damages  for 
injured  credit,  which  was  abandoned; 
and  a  further  claim  for  "renewals" 
amounting  to  $485.60,  which  seems  to 
have  been  also  lost  sight  ot,  it  not  alto- 
gether abandoned.  The  answer  admitted 
the  contract,  but  claimed  the  actual  date 
of  its  execution  to  have  been  October 
13th  instead  of  October  1st.  It  denied  the 
brpach  alleged,  but  set  up  affirmatively 
that  Hurd,  Beck  &  Baker,  under  an  agree- 
ment between  them  and  the  appellees,  had 
subsequently  to  October  1.3th  sold  3,000 
shares  of  stock  in  Washington. 

At  the  trial  a  multitude  ot  issues  were 
assumed  to  be  in  the  case,  but  we  can  find 
but  two  that  were  left  open  by  the  plead- 
ings, viz.:  (1)  Were  the  sales  of  3,000 
shares  of  stock  by  Hurd,  Beck  &  Baker 
made  under  any  agreement  with  Hart  & 
Co.?  (2)  If  not,  then  there  having  been  a 
breach  of  the  contract,  what  were  the 
damages  to  the  appellees  by  reason  of  the 
breach?  It  must  be  borne  In  mind  that 
the  complaint  alleged  that  stock  was  sold, 
without  mentioning  any  numberof  shares, 
but  also  stated  that  tlie  association  had 
received  from  the  sale  of  stock  and  for  ad- 
mission fees  f  3,035;  while  the  answer  ad- 


mitted the  sale  of  St,000  Bhama,  bat  denied 
^e  receipt  ot  any  sum  tor  stock  or  admis- 
sion fees.  The  fact  was  that  Hurd,  Beck 
&  Baker  had  had  the  same  kind  ot  a  con- 
tract with  thti  association  as  that  given 
to  Hart  &  Co.,  and  they  retained  what- 
ever they  collected  for  their  own  account, 
claiming  to  act  under  a  special  arrange- 
ment with  Hart  &  Co.,  which  extended  or 
continued  the  rigb  t  to  represent  tbe  asso- 
ciation on  the  old  terms. 

This  state  ot  the  pleadings  left  it  incum- 
bent upon  the  appellees  to  prove  to  the 
satisfaction  ot  the  Jury  that  shares  were 
sold,  whether  8,000  or  any  other  number, 
in  violation  of  their  contract,  and,  within 
some  reasonable  degree  ot  certainty,  the 
actual  damage  to  them  resulting  there- 
from. Definite  mathematical  certainty 
would  be  nearly  impossible  in  such  a  case, 
but,  to  recover  more  than  nominal  dam- 
ages, there  must  bts  something  like  a  basis 
for  the  jury  to  estimate  from.  They  can- 
not be  left  to  a  mere  guess.  At  the  trial, 
however,  the  plaintiffs'  case  produced 
nothing  material  beyond  a  showing  that 
the  stock  sales  complained  ot  were  made 
without  their  knowledge  or  consent  It 
might  have  been  expected,  from  the  indefi- 
nlteness  ot  the  complaint  and  tbe  con- 
tract, that  some  testimony  would  have 
been  adduced  showing  what  kind  ot  a 
business  this  was  that  the  association 
was  conducting,  and  generally  the  method 
of  disposing  of  its  stuck,  for  which  the  ap- 
pellees engaged  their  time  and  labor;  also 
what  an  "admission  fee"  was,  of  which 
they  were  to  receive  100  per  cent;  and 
what  was  meant  by  a  "  renewal  interest. " 
But  nothing  of  the  kind  was  attempted 
even.  One  ot  the  plaintiffs,  while  a  wit- 
ness, presumably  for  the  purpose  of  show- 
ing that  more  than  3,000  shares  bad  been 
sold,  produced  a  paper  which  he  claimed 
to  have  obtained  from  records  in  the  asso- 
ciation's office,  containing  what  maybe 
called  a  "  descriptive  list "  ot  certificates  ol 
shares  issued  to  divers  persons,  and  was 
asKed  this  question:  "What  is  tbe  total 
of  that,— the  number  of  shares  of  stock 
they  sold?"  To  which  he  answered,  in 
no  way  responslvely :  "Well,  the  total 
amount  of  admission  fees  was  f3,035.  Sold 
in  lots  under  ten  shares,  the  admission  fee 
was  more  than  one  dollar,  and  the 
amount  of  admission  fees,  total  ot  f3,035, 
would  be  a  trifle  less  than  the  number  of 
shares,— total  number  involved."  Now, 
it  might  be,  perhaps.  Inferred  from  this  ir- 
responsive answer,  which  was  the  only  re- 
mark on  the  subject  in  the  whole  case, 
that  an  ordinary  admission  fee  was  one 
dollar,  but  that  in  lots  ot  less  than  ten 
shares  the  fee  was  more  than  one  dollar. 
But  was  the  fee  per  member  or  per  share? 
From  the  rest  of  the  answer,  we  might  in- 
fer it  to  be  per  share,  were  it  not  for  the 
complaint,  which  says  that  $3,035  was  re- 
ceived for  "stock"  and  "admission  fees." 
How  much,  tlien,  was  tor  stock,  in  which 
appellees  had  no  interest,  and  bow  much 
for  tees,  ot  which  they  were  entitled 
to  100  per  cent?  But  these  are  mere 
guesses  ot  our  own,  which  a  Jury  has  no 
right  to  make,  or  to  be  required  to  find  a 
verdict  from.  But  on  the  point  of  actual 
damage  there  was  no  testimony  at  alL 
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Plaintiffs  fteemed  to  proceed  npon  the 
theory  that,  having  shown  that  Hurd, 
Becl£  &  Baker  had  received  f8,035  from 
these  sales,  that  would  be  the  measure  of 
their  recovery  against  the  association,  as 
though  the  suit  were  for  money  had  and 
received,  forgetting  that  the  action  was 
for  breach  of  the  contract.  The  Jury  ap- 
parently saw  the  point  of  the  dilemma, for 
they  awarded  but  $I,5U0,  though  as  a  de- 
duction from  what  facts  In  the  case  we  are 
unable  to  discover.  The  court  cihould 
have  charged  the  jury  that  under  the  evi- 
dence, if  they  found  the  sales  of  stock  made 
hy  Hard,  Beclc  &  Baker,  subsequent  to  Oc- 
tober 13, 1888,  to  have  been  made  without 
the  knowledge  or  assent  of  Hart  &  Co., 
they  should  hnd  for  the  plaintiffs,  and  as- 
sess nominal  damages;  but  otherwise 
they  should  find  for  the  defendant.  Not 
having  so  charged,  the  judgment  must  be 
reversed,  and  a  new  trial  had.  The  mo- 
tion tor  a  nonsuit  was  properly  denied,  ns 
the  plaintiffs'  showing  was  that  the  sales 
had  been  without  their  knowledge  or  con- 
sent, and  against  their  protest. 

Upon  the  new  trial,  in  order  to  recover 
more  than  nominal  damages,  the  plaintiffs 
Bhoald  show  that,  if  whatever  shares  of 
stock  were  sold  in  violation  of  their  con- 
tract had  not  been  so  sold,  they  would 
have  reaped  some  advantage  therefrom, 
and  approximately  what  that  advantage 
would  have  been  in  money.  It  will  not  do 
to  say  that  because  Hurd,  Beck  &  Baker 
sold,  say,  3,000  shares,  therefore  Hart  & 
Co.  would  have  sold  the  same  shares  ;  nor 
will  it  be  correct  to  consider  admission 
fees  as  net  profit,  without  considering  the 
outlay  connected  with  collecting  them. 
These  points  must  be  made  as  certain  as 
experience  in  the  business  and  the  nature 
of  the  case  will  permit  before  a  jury  will 
be  warranted  in  finding  a  verdict.  The 
so-called  "Subscribers' List, "  from  which 
the  witness  Hart  was  allowed  to  refresh 
his  memory,  was  not  competent  either  as 
a  "refresher"  or  as  evidence.  Plaintiffs 
had  the  admission  that  3,000  shares  were 
sold  after  October  13th,  and  there  was 
nothing  about  this  list  to  show  that  any 
share  represented  upon  it  was  sold  after 
that  date  in  addition  to  theS.OOO  admitted. 
Moreover,  it  was  a  mere  extract  of  book 
memoranda  made  by  an  under-clerk  at  the 
office  of  the  association,  for  what  purpose 
does  not  appear,  and  could  be  taken  as  no 
admission  of  the  corporation.  No,  it  was 
not  even  that;  but  only  what  purported 
to  be  a  copy  of  such  an  extract,  made  by 
the  witness  from  the  original,  which  was 
on  file  with  some  referee.  The  witness  had 
shown  the  original  to  the  president  of  the 
association,  and  asked  him  if  it  was  cor- 
rect; to  which  he  replied  that  he  "didn't 
know  specifically  about  each  particular 
name,  but  it  was  correct  in  the  total. " 
But  the  paper  shows  no  total.  There  was 
no  materiality  in  either  of  the  letters  of- 
fered, under  the  view  we  take  of  the  case, 
though  appellant  cannot  complain  of  that 
of  April  29, 18S9,  since  the  record  shows  it 
to  have  been  Introduced  by  that  side.  We 
think  It  not  necessary  to  re  view  the  court's 
instructions,  as  the  proper  scope  of  instruc- 
tion on  the  new  trial  has  already  been 
indicated. 


Anpers,  C.  J.,  and  Ddnbar,  J., concur. 

HoYT  and  Scott,  JJ.,  did  not  ait  at  the 
bearing. 


Baer  v.  Mohan  Bros.  Co. 

(Supreme  Court  of  Washington.    Aug.  1, 1891.) 

PcBuo  Lands — Location  ot  Valkntinb  Scrip— 
Tide-Lands. 

1.  Act  Cong.  1873,  (17  St.  at  Large,  649,)  pro- 
viding for  the  relief  of  one  Valentine,  authorizes 
the  selection  by  the  holder  of  the  Valentine  scrip 
of  unoccupied  and  unappropriated  public  lands. 
Plaiotiff,  as  owner  ol  valentine  scrip  E,  No.  199, 
brought  ejectment  to  recover  certain  lands,  be- 
ing portions  of  the  tide-flats  in  Elliott  bay,  which 
are  covered  at  ordinary  high  tide,  and  uncov- 
ered at  ordinary  low  tide,  over  which  defendant 
had  erected  a  foundry  and  machine -shop.  Plain- 
tiff had  selected  the  lands  at  a  time  when  they 
were  unoccupied.  Held,  that  the  complaint  was 
properly  dismissed,  since  the  premises  are 
"  water,  "  and  not  "  land "  subject  to  entry  un- 
der the  statute.  Distinguishing  San  Francisco 
Savings  Union  v.  Irwin,  38  Fed.  Rep.  709. 

3.  The  fact  that  the  tract  is  not  covered  by 
water  that  is  navigable,  and  is  unoov«^ed  at  low 
tide,  is  immaterial,  as  high-vrater  mark  is  the 
limit  of  government  grants. 

Appeal  from  superior  court.  King  county. 

Action  In  ejectment  by  Milton  L.  Baer 
against  the  Moran  Bros.  Company,  a 
corporation.  Judgment  for  defendant. 
Plaintiff  appeals.    Affirmed. 

Beriah  Brown,  Jr.,  for  appellant.  J.  C. 
H&ines,  tor  respondent. 

Stiles,  J.  The  appellant  brought  eject- 
ment for  the  following  described  real  es- 
tate in  King  county,  viz. :  "Beginning  at 
a  point  088  feet  south,  and  660  feet  west,  of 
the  east  one-quarter  post  of  section  six, 
township  twenty-four  north,  range  four 
ea«t,  W.  M. ;  thence  west  one  hundred 
and  fifty  feet;  thence  south  two  hundred 
and  ten  feet;  thence  east  one  hundred  and 
fifty  feet;  thence  north  two  hundred  and 
ten  feet,  to  place  of  beginning,— being  the 
premises  covered  by  Moran  Brothers 
Company's  foundry  and  machine-shop." 
The  complaint  showetl  the  plaintiff's 
ownership  of  Valentine  scrip  E,  No.  199, 
for  40  acres,  and  that  on  the  23d  day  of 
September,  18S9,  "he  duly  selected  the  fol- 
lowing described  tract  of  nnsurveyed 
land  for  location  thereunder,  to- wit:  Be- 
ginning at  a  point  one  hundred  and  sixty 
rods  south  ot  the  north-east  corner  of  sec- 
tion six,  township  twenty-four  north, 
rangefour  east,  W.  M. ;  thence  west  eighty 
rods;  thence  south  eighty  rods;  thence 
east  eighty  rods;  thence  north  eighty 
rods,  to  the  place  of  beginning,— contain- 
ing 40  acres,— which  said  tract  of  land, 
when  surveyed,  will  conform  to  the  gen- 
eral system  of  the  United  States  load  sur- 
veys, and  will  be  known  and  designated 
as  the  *  north-east  quarter  of  south-east 
quarter  of  section  six,  township  twenty- 
four  north,  range  four  east,  W.  M.'"  Tlie 
complaint  then  proceeds :  "  (12)  That  this 
plaintiff  selected  the  said  tract  of  land  in 
the  manner  following,  to-wit:  On  the 
said  23d  day  of  September,  1889, this  plain- 
tiff filed  with  the  register  and  receiver  of 
the  United  States  land-office  at  Seattle, 
Washington,  a  notification  that  in  pursu- 
ance of  the  act  ot  congress  approved  April 
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B,  1872,  the  said  plaintiff  had  selected  the 
said  tract  of  land,  [deeoribing  it,]  togeth- 
er with  an  affidavit  of  this  plaintiff  to 
tlie  effect  that  the  said  tract  of  land  waa 
not  minerul  in  character,  and  at  the  said 
time  and  place  tlie  said  plaintiff  filed  with 
the  said  regieter  and  receiver  of  said  Unit- 
ed States  land-office  the  said  piece  of  scrip, 
nuniiiered  E,  No.  199,  for  cancellation,  and 
tendered  to  said  receiver  the  sum  of  two 
dollars,  being  the  amount  of  fees  allowed 
by  law  to  the  register  and  receiver  of 
United  States  land-offices  in  the  Territory 
of  Wasiiington,  on  the  entry  of  forty 
acres  of  land  with  Valentine  scrip.  (13) 
That  the  said  tract  of  land  so  selected  by 
said  plaintiff  was,  at  the  time  of  its  se- 
lection by  said  plaintiff,  unoccupied  and 
unappropriated  public  land  of  the  United 
States,  not  mineral,  in  this:  that  the  said 
tract  of  land  waasltuated  In  the  Territo- 
ry of  Washington,  was  a  portion  of  the 
tide-flats,  was  covered  and  uncovered  by 
the  flow  and  ebb  of  the  tide,— uncovered 
at  ordinary  low  tide,  and  was  covered 
with  water  at  ordinary  high  tide,— and 
bad  never  been  set  apart  by  the  United 
States  for  any  particular  use;  that  the 
•aid  tract,  or  any  portion  thereof,  was 
not  in  the  possession  of  any  person  claim- 
ing or  intending  to  claim  any  title  thereto 
under  or  in  pursuance  of  any  statute  or 
treaty  of  the  United  States,  and  the  said 
tracts  were  not  chiefly  or  at  all  valuable 
for  mineral,  and  that  the  Indian  right  of 
occupancy  thereto  had  been  extinguished.** 
A  general  demurrer  to  the  complaint  was 
sostained  in  the  court  below,  and,  on  the 
plaintiff's  refusal  to  plead  further,  judg- 
ment was  rendered  for  the  defendant,  dis- 
mtaslng  the  action.  The  appellant  con- 
tends: (1)  That  the  "Act  for  the  relief  of 
Thomas  B.  Valentine"  was  a  grant  upon 
conditions  which  have  been  strictly  per- 
formed, whereby  the  title  vested;  citing 
Rutherford  v.  Greene's  Heirs,  2  Wheat.  198, 
and  other  cases  involving  the  construc- 
tion ol  congressional  donations  of  public 
lands.  For  the  purposes  of  this  decision, 
the  proposition  may  be  accepted  without 
discussion.  (2)  That  on  the  23d  day  ot 
September,  1889,  the  tract  in  question 
was  public  land  of  the  United  States, 
(Washington  then  being  a  territory,)  and 
that  congress  could  at  all  times  up  to  that 
date  dispose  of  it  as  it  saw  fit ,  citing  In- 
surance Co.  ▼.  Canter,  1  Pet.  642;  Good  ti- 
tle V.  Kibbe.  9  How.  471;  Case  t.  Toftus, 
89  Fed.  Rep.  TiS.  This  point,  also,  may 
be  admitted  for  tbe  sake  of  the  argument. 
(3)  That  said  tract,  not  having  been  re- 
served by  competent  authority,  or  not  oc- 
capied  Id  good  faith  by  intending  claim- 
ants under  the  United  States  land  laws, 
was  subject  to  selection  by  Valentine  or 
his  assigns  in  satisfaction  of  his  grant. 
Upon  this  proposition  the  issue  in  tbecase 
Is  made,  and  upon  its  determination  the 
appeal  will  succeed  or  fall. 

Tbe  act  of  April  6, 1872.  (17  St.  at  Large, 
649.)  commonly  known  as  the  "Valentine 
Scrip  Act,"  authorised  Thomas  B.  Valen- 
tine, or  his  legal  representatives,  in  lieu  of 
lands  claimed  by  him  in  the  Rancho  Ar- 
royo de  San  Antonio,  In  the  county  of 
Sonoma,  Cal.,  to  select  and  have  patents 
•for  an  equal  qqantitj^ot  tbe  tinoccupied 


and  unappropriated  public  lands  ot  the 
United  States,  not  mineral,  and  In  tracts 
not  less  than  the  Hubdivisions  provided 
for  In  the  United  States  land  laws,  and,  if 
unsnrveyed  when  taken,  to  conform, 
when  surveyed,  to  the  general  system  of 
United  States  land  surveys.  The  com- 
plaint, as  above  quoted,  contains  allega- 
tions which  negative  any  claim  that  this 
tract  was  occupied  or  appropriated  In 
pursuance  of  any  statute  or  treaty  of  the 
tTnited  States,  or  was  mineral  In  charac- 
ter, or  had  been  reserved  or  was  subject 
to  an  Indian  title.  These  allegations, 
and  the  pro  forma  admissions  under  the 
first  and  second  points,  strip  the  case  of 
every  defense  except  that  the  tract  in  ques- 
tion was  not  "public  lands,"  within  the 
meaning  of  the  act  of  1872-  In  our  view 
it  was  not  such  land,  and  for  the  follow- 
ing rensons: 

1.  The  complaint  shows  that  It  la  a  por- 
tion of  the  tide-flats,  is  covered  and  un- 
covered by  the  flow  and  ebb  of  the  tide, 
being  uncovered  at  ordinary  low  tide,  and 
covered  at  ordinary  high  tide;  and  by  ref- 
erence to  the  pulilic  surveys  we  And  that  it 
is  a  portion  of  the  bottom  of  Elliott  bay, 
an  arm  of  tbe  sea,  in  front  of  the  city  of 
Seattle. 

2.  Within  the  meaning  of  the  acts  of 
congress,  and  the  policy  thereby  clearly 
established  from  the  earliest  times,  the  de- 
cisions of  courts,  and  the  general  under- 
standing, this  is  not  "land,  "but  "water," 
to  which  none  of  the  public  or  special  and 
private  land  laws,  including  the  Valentine 
scrip  act,  have  any  application.  It  may 
be  conceded  that  congress,  by  clear  and 
explicit  enactment,  could  have  granted 
the  bottom  of  navigable  waters  to  any 
person  It  saw  fit  before  the  admission  ot 
the  state,  but  it  will  not  be  contended 
that  the  language  of  the  Valentine  scrip 
act  is  to  receive  any  construction  other 
than  that  awarded  to  tbe  hundreds  ot 
other  acts  which  relate  to  the  "public 
lands"  subject  to  Mr.  Valentine's  selection, 
or  that  the  lands  therein  meant  are  any 
lands  different  from  those  subject  to  entry 
under  the  pre-emption,  homestead,  and 
other  laws.  Therefore  it  is  but  proper 
that,  in  construing  this  act,  reference 
should  be  had  in  this  manner  to  tlie  hith- 
erto universally  sustained  rule  that  "pnl>- 
lic  land ''means  upland,  and  not  soil  be- 
neath navigable  waters.  The  supreme 
court  ot  the  United  States,  in  the  case  ot 
Hardin  v.  Jorrlan,  11  Snp.  Ct.  Rep.  8(18, 
(decided  May  11, 1891,)  uses  the  following 
pointed  language:  "It  has  been  the  prac- 
tice of  the  government  from  its  origin,  in 
disposing  of  the  public  lands,  to  measure 
the  price  to  i)e  paid  for  them  by  the  quan- 
tity ot  upland  granted ;  no  charge  being 
made  for  the  lands  under  the  bed  of  the 
stream,  or  other  body  of  water.  The 
meander  lines  run  along  or  near  the  mar- 
gin of  such  waters  are  run  for  tbe  pur- 
pose of  ascertaining  the  exact  quantity 
of  the  upland  to  be  charged  for,  and  not 
for  the  purpose  of  limiting  the  title  of  the 
grantee  to  such  meander  lines.  It  has 
frequently  been  held,  both  by  the  federal 
and  state  courts,  that  such  meander  lines 
are  not  intended  forthe  purpose  ot  bound- 
ing and  abutting  tbe  lands  granted  upou 
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the  waters  whose  marslns  are  tbos 
meandered,  and  that  the  waters  them- 
selves conHtltute  the  real  boundary. 
Railroad  Co.  v.  Scburmeir,  7  Wall.  272, 
and  other  cases.  •  •  »  It  has  never 
been  held  that  the  lands  under  water  In 
tront  of  such  grants  are  reserved  by  the 
United  States,  or  that  they  can  be  after- 
wards granted  out  to  other  persons,  to 
the  Injury  of  the  original  grantees.  The 
attempt  to  make  such  grants  is  calculat- 
ed to  render  titles  uncertain,  and  to  dero- 
gate from  the  value  of  natural  boundaries, 
Uke  streams  and  bodies  of  water.  With 
regard  to  grants  ol  the  government  for 
lands  bordering  on  tide-water.  It  has  been 
distinctly  settled  that  they  only  extend 
to  hierh- water  mark,  and  that  the  title  to 
the  shore  and  lands  under  water  in  front 
of  lands  so  granted  inures  to  the  state 
within  which  they  are  situated.  If  a  state 
bas  been  organized  and  established  there. 
Such  title  to  the  shore  and  lands  under 
water  Is  regarded  as  Incidental  to  the 
sovereignty  of  the  state, — a  portion  of  the 
royalties  belonging  thereto,  and  held  in 
trust  for  the  public  parpnses  of  naviga- 
tion and  fishing,  and  cannot  be  retained 
or  granted  out  to  individoals  by  the 
United  States."  In  view  of  such  authori- 
tative language,  in  every  event,  it  would 
require  the  most  explicit  and  unmistak- 
able words  in  an  act  of  congress  to  cause 
a  court  to  construe  any  grant  upon  tide- 
water to  extend  beyond  high-water  mark, 
even  though  Its  date  were  within  terri- 
torial times,  and  there  were  no  argument 
to  be  made  upon  the  theory  of  a  trust  im- 
posed upon  the  general  government  for 
the  benefit  of  the  future  state.  Whatever 
the  theory  may  be,  the  fact  is  that  the 
government  never  intended  to  have  any 
grant  under  its  public  or  private  land 
laws  construed  to  Include  the  soil  beneath 
the  waters,  and  all  of  its  grants  are  fully 
and  justly  satisfied  by  making  them  apply 
to  the  land,  and  not  to  the  water. 

8.  We  are  nrged  to  consider  that  this 
tract  Is  not  covered  by  water  navigable 
in  fact,  because  it  is  uncovered  at  low  tide, 
though  it  is  conceded  that  the  ordinary 
high  tide  does  cover  it,  and  that  the  ordi- 
nary high-water  mark  is  between  It  and 
the  upland.  But  the  rule  is  a  fixed  one 
that  high-water  mark  is  the  limit  of  gov- 
ernment grants;  therefore  it  can  make  no 
difference  whether  at  low  tide  the  area  ex- 
posed Is  great  or  little,  or  whether  the 
fluctuation  of  the  waters  is  as  great  as  in 
the  Bay  of  Fundy,  or  as  slight  as  at  iSt. 
Augustine.  The  high  tide  is  the  bound- 
ary beyond  which  there  is  no  land  to  be 
granted. 

4.  Another  suggestion  is  that  at  various 
points,  some  of  them  within  this  state, 
the  patents  of  the  government  do  purport 
to  cover  tracts  bSow  high-water  mark ; 
showing  the  action  of  the  land  depart- 
ment in  that  particular.  It  may  be  that 
there  are  such  patents.  The  convenience 
of  surveyors  may  have  led  them  to  show 
meander  lines  on  their  plats  which  do  not 
exactly  accord  with  the  sinuosities  of  the 
■bore;  but  they  are  probably  errors  com- 
ing within  tbe  maxim  tie  minimta  aon 
curat  lex.  It  they  are  more,  tbe  answer 
is  tbat  tbe  practice  of  tbe  land-offlcers  in 


a  few  cases  does  not  make  the  law.  Sacb 
cases  are  mere  mistakes  on  the  part  of  tb« 
government's  agents. 

6.  It  is  contended  that  In  Savings  UntoD 
V.  Irwin,  28  Fed.  Kep.  709,  11  Suwy.  667, 
it  was  held  that  the  title  of  the  state  of 
California  to  submerged  tide-flats  capable 
of  reclamation  by  embankments  was  not 
based  upon  her  sovereignty,  but  solely 
upon  tbe  act  of  1850,  (9  St.  at  Large,) 
granting  swamp  and  overflowed  lands 
within  their  borders  to  the  states.  But, 
although  the  brief  asnerts  that  the  land 
in  the  case  of  Savings  Union  v.  Irnin  and 
that  In  the  case  at  bar  were  identical  In 
character,  we  do  not  so  understand  the 
fact  to  be.  In  the  former  case  the  contro- 
versy was  over  tbe  possession  of  "over- 
flowed" lands  lying  in  front  of  Mare  isl- 
and, which  were  sometimes  called  "tule" 
or  "  marsh  "  lands.  They  were  Innds  over 
which  the  high  monthly  tides  flowed,  but 
not  the  ordinary  daily  tides,  and  between 
the  island  and  portions  of  them  there 
were  navigable  sloughs.  They  were  more 
or  less  covered  with  vegetation,  and  were 
In  no  sense  the  bottom  of  the  sea  or  river. 
Moreover,  the  real  controversy  there  was 
whether  a  Mexican  grant,  followed  by  a 
United  States  putent.  for  "Mare  island, 
bounded  by  the  water's  edge,"  authorised 
a  subsequent  grantee  to  cimvey  the  island, 
"including  all  the  tule  or  low  and  marsh 
land  belonging  to  the  same,  or  which  has 
ever  been  reputed  or  claimed  to  belong  to 
the  same, "  which  the  court  settled  in  the 
negative,  citing  U.  S.  v.  Pacheco,  2  Wall. 
&S9.  It  is  currently  reported  that  there 
are  thousands  of  acres  of  lands  in  this 
state  of  the  general  character  of  the  lands 
in  the  Mare  island  case,  much  of  which 
lias  been  patented  by  the  United  States, 
and  is  now  under  a  high  state  of  cnitiva* 
tion.  But  they  are  not  such  lands  as  the 
daily  tides  of  Elliott  bay  cover.  They  are 
tide-marsh  or  prairie  lands,  composed  of 
alluvial  soil,  where  the  interference  of  tbe 
extreme  tides  or  high  water  caused  by 
wind  currents  does  not  prevent  a  natural 
growth  of  vegetation. 

6.  Lastly,  the  constitution  of  this  statn 
is  appealed  tn,  to  show  that  there  is  no 
objection  from  that  source  to  the  appel- 
lant's claim.  Section  2,  art.  17,  of  the  con- 
stitution declares  that  "tbe  state  of  Wash- 
ington disclaims  all  title  in  and  claim  to 
all  tide,  swamp,  and  overflowed  lands 
patented  by  the  United  States:  provided, 
the  same  is  not  inipcaulied  for  fraud. " 
There  was  no  occasion  for  mentioning 
swamp  and  overflowed  lands,  since  they 
were  expressly  withheld  from  the  state  by 
the  enabling  act,  §  17  Whether  the  sec- 
tion amounts  to  a  recognition  or  con- 
flrmatlon  of  such  patents  or  not,  as 
claimed  by  appellant,  need  not  be  deter- 
mined. The  language  is,  "disclaims  all 
title. "  The  state  merely  asserts  nothing. 
But  appellant  claims  that  his  attempted 
location  of  scrip,  a  few  days  before  the 
constitution  went  into  effect,  entitles  him 
to  share  In  the  disclaimer,  since  be  may 
get  a  patent  which  will  relate  to  the  date 
of  bis  location.  This  position  in  some 
cases  might  require  a  decision  of  wbat  is 
meant  by  "patented,"  in  the  section  qoot- 
ed,  but  It  is  not  necessary  hers.    We  bav* 
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seen  from  the  highest  ]ndlcial  aathoiitj- 
that  the  United  States  never  would,  11  It 
could,  patent  this  tract,  or  recognize  ap- 
pellant's claim  to  It,  unless  through  the 
uiistaUe  ol  its  officers;  and  no  such  im- 
possible case  was  contemplated  by  the 
cunstitutlon.  The  Judgment  ol  the  su- 
perior court  is  affirmed. 

Anders,  C.  J.,  and  Scott,  Ddnbab,  and 
HoYT,  JJ.,  concur. 


Behmke  y.  Goodwin  et  al. 

(Supreme  Court  of  Washington.    Aug.  10, 1891.) 

CODNTIES  —  ISSUK  OF  BOSDB— CiONSTITUTIONAL 
Ll  M ITATION — Bl/ECVION. 

1.  Const.  Wash.  art.  8,  $  0,  proTiclIng  tbat 
"no  county  •  *  *  shall  for  any  purpose  be- 
coice  indebted  in  any  manner  to  an  amount  ex- 
ceeding one  and  one-half  per  centum  of  the  tax- 
able property  in  such  county,  •  *  »  without 
the  assent  of  three-tiftbs  of  the  voters  therein, 
•  •  •»  does  not  authorize  the  county  commis- 
sioners to  incur  an  IndebtedDcss  up  to  the  IK  per 
cent,  in  addition  to  any  indebtedness  which  may 
have  been  incurred  before  such  provision  took 
eSect. 

2.  Such  provision  does  not  authorize  the  com- 
missioners to  submit  to  the  people  the  question  of 
validating  anjr  purported  indebtedness  they  had 
attempted  to  incur  in  excess  of  the  limitation. 

8.  Under  Act  Wash.  March  21,  1890,  which 
jirovides  that  counties,  through  their  commis- 
sioners, may  contract  indebtedness  for  general 
coanty  purposes,  not  exceeding  an  amount,  to- 
gether with  the  existing  indebtedness,  of  1^  i>er 
centum  of  the  taxable  property  in  the  county, 
commissioners  may  issue  bonds  for  indebtedness 
not  exceeding  1>^  per  cent.,  without  submitting 
the  question  to  a  vote  of  the  people.  Following 
Murry  v.  Fay,  (Wash.)  26  Pac.  Rep.  5.S8. 

Appeal  from  superior  court,  Kittitas 
eonnty;  Graves,  .Judge. 

Action  for  injunction  by  Henry  Rehmke 
against  J.  C.  Goodwin,  M.  Horan,  and  J. 
W.  Richards,  board  ol  county  commission- 
ers of  Kittitas  county.  Judgment  for  de- 
fendants on  demurrer.  Plaintiff  appeals. 
Reversed. 

Frost  <&  Warner,  for  appellant.  D.  B. 
itcFalls,  for  respondents. 

Scott,  ,T.  In  this  action  appellant  seeks 
to  enjoin  the  respondents,  the  board  of 
commlRslonersof  Kittitas  county,  from  le- 
BUing  the  coupon  bonds  o(  said  county  in 
the  sum  of  f  150,000,  which  bonds  said 
board  were  attempting  to  negotiate  and 
Issue.  The  complaint  was  demurred  to, 
end  the  demurrer  was  sustained,  and 
Judgment  rendered  dismissing  the  action. 
The  purpose  for  which  suid  bonds  were  to 
be  issued  was  to  lund  the  outstanding  in- 
debtedness of  Kittitas  county.  The  ques- 
tion of  the  issuance  of  said  bonds  was 
submitted  to  the  voters  of  said  county  at 
the  general  election  held  on  the  4th  day  of 
November,  1890,  and  more  than  three-flfths 
of  the  votes  cast  thereat  in  said  county 
■were  in  favor  of  snch  issnanee.  Theln- 
Jnnctlon  was  sought  mainly  upon  the 
grounds  that  the  various  proceedings  had 
in  submitting  the  matter  to  a  vote  were 
imperfect  and  Irregular,  and  that  the  vote 
thereon  was  void  in  consequence  thereof. 
The  complaint  does  notsuflflclently  present 
the  points  which  the  parties  now  deHlre 
to  have  decided,  but,  to  aid  the  same,  it  is 


conceded  by  the  respondents  In  tbrir  bri^, 
and  upon  the  argument,  that  the  amount 
of  the  bonds  so  proposed  to  be  issued  ex- 
ceeded the  amount  of  l)i  per  centum  of  the 
total  property  valuation  of  said  county 
as  ascertained  hy  the  last  preceding  us. 
sessment  for  state  and  county  purposes, 
and  both  parties  concede  that  part  of  said 
indebtedness  was  incurred  before  and  a 
part  since  the  state  constitution  became 
operative.  In  the  case  of  Murry  v.  Fay, 
26  Pac.  Rep.  533,  (decided  in  April  last,)  this 
court,  in  construing  section'  8  of  the  fund- 
ing bond  act,  (see  page38.  Seas.  Laws  1889- 
90,)  lield  that  county  commissioners  could 
issue  bonds  to  fund  lawful  county  indebt- 
edness Incurred  within  the  limitations  of 
section  1  of  said  act  without  submitting 
the  question  of  issuing  to  a  popular  vote. 
In  this  case  we  do  not  know  what  per 
cent,  the  outstanding  indebtedness  is  of 
the  total  property  valuation,  except  that 
it  is  greater  than  1%  per  cent,  thereof,  and 
it  is  also  conceded  to  be  less  than  6  per 
cent.;  nor  do  we  now  what  the  propor- 
tion ol  the  then  existing  indebtedness  to 
the  property  valuation  was  at  the  time 
the  constitution  went  into  effect  that  is 
now  outstanding ;  or  whether  any  of  the 
present  indebtedness  was  Incurred  prior  to 
January  1,  1888.  If  any  such  remains  in 
existence,  it  could  yet  be  placed  in  the 
form  of  bonds  by  the  commisaioners  under 
the  provisions  of  the  county  bond  aet 
passed  by  the  territorial  legislative  assem- 
bly in  1888,  (see  Sess.  Laws  1887-88,  p.  10,) 
eveniflnexcesHof  the  Hi  percent.,  bnt  with- 
in the  amount  there  limited.  We  are  also 
satisfied  tbat  the  whole  of  the  lawfully 
contracted  Indebtedness,  whenever  In- 
curred, not  now  exceeding  i%  per  cent,  of 
the  total  property  valuation,  can  he  con- 
verted into  bonds  by  the  commissioners 
under  the  provisions  of  the  funding  bond 
act  aforesaid,  approved  March  21,  1890,i 
without  submitting  tbeqneationto  a  vote 
of  the  people;  in  fact,  there  Is  no  authority 
for  holding  any  such  election.  Itisevident- 
ly  within  the  intention  of  that  act  to  cover 
orlncludeail  lawful  Indebtedness,  up  to  the 
IJi  per  cent.,  without  any  regard  to  the 
time  when  it  was  contracted. 

The  indebtedness  of  this  county,  what- 
ever it  is,  has  apparently  all  been  contract- 
ed by  its  commissioners  without  any  vote 
of  the  people  thereon ;  at  least,  it  does  not 
appear  that  any  election  has  at  any  time 
been  called  or  held  to  authorise  the  incur- 
ring of  such  indebtedness,  or  any  part  of 
it.  It  Is  contended  by  the  respondents 
tbat  the  limitation  contained  in  section  0, 
art.  8,  of  the  state  constitution,  which 
provides  that  "no  county  •  •  ■•  shall 
for  any  purpose  become  Indebted  in  any 
manner  to  an  amount  exceeding  one  and 
one-half  per  centum  of  the  taxable  proper- 
ty to  snch  county,  •  •  •  without  the 
ussent  of  three-flfths  of  the  voters  therein, 
voting  at  an  election  to  be  held  lor  that 
purpose,  nor  in  cases  requiring  such  as- 


>Act  Wash.  March  21, 1880,  empowers  counties, 
through  their  commissioners,  to  contract  indebt- 
edness for  general  county  purposes,  not  exceed- 
ing an  amount,  together  with  existing  indebted- 
ness, of  i}i  per  centum  of  the  taxable  property 
in  the  county. 
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Bent  aball  the  total  iadebtedness  at  any 
time  exceed  five  per  centum  on  the  value 
of  tbe  taxable  property  therein,  to  be  as- 
certained by  the  last  asBeBsment  for  state 
and  county  purposes  previous  to  tbe  in- 
curring of  such  indebtedness, "  has  no  ref- 
erence to  Indebtedness  contracted  before 
the  constitution  became  operative,  and 
that  the  bonrd  of  county  commissioners 
had  authority  to  incur  indebteduess  up 
to  the  IJj  per  cent,  of  such  valuation 
In  addition  to  such  prior  indebtedness, 
if  any  existed;  but  we  do  not  agree  with 
this  contention.  Of  course,  the  consti- 
tution would  not  affect  any  prior  In- 
debtedness, but,  if  it  amounted  to  1%  per 
cent,  of  the  total  property  valuation,  the 
commissioDers  would  be  powerless  to  con- 
tract any;  if  less  than  1%  per  cent.,  then 
the  commissioners  were  authorized  to  in- 
cur further  indebtedness,  not  exceeding 
in  amount  the  1%  per  cent.,  Indudlug  that 
io  existence;  otherwise  tbe  commissioners 
would  be  limited  in  expenditures  for  coun- 
ty purposes  to  a  sum  equal  to  the  current 
revenue,  unless  an  additional  amount 
was  authorized  by  a  vote  of  the  people  as 
by  law  provided.  There  was  no  law  au- 
thorizing the  commissioners  to  submit  to 
a  vote  a  question  of  ratifying  or  validat- 
iug  any  purported  indebtedness  they  had 
attempted  to  incur  in  excess  of  lawful  lim- 
itation. There  wereempowered  to  submit 
a  proposition  to  incur  further  indebted- 
uess for  county  purposes,  not  exceeding  5 
I)cr  cent,  with  the  existing  indebtedness, 
to  a  vote  of  the  people,  and,  if  three-fifths 
of  the  voters  assented  thereto,  they  could 
then  contract  it.  In  this  case  the  vote 
was  not  token  to  authorize  tliem  to  incur 
further  indebtedness,  but  to  empower 
them  to  issue  bonds  for  that  existing,  and 
also  including  an  additional  unauthorized 
amount  -which  they  had  attempted  to  in- 
cur in  excess  of  their  authority.  The  vote 
thereon  had  nn  force,  and  the  questions 
going  to  the  regularity  of  the  proceedings 
therein  are  accordingly  of  no  consequence, 
as  the  commissioners  conld  have  issued 
the  bonds  up  to  the  1%  per  cent,  without 
a  popular  vote,  and  the  vote  in  question 
conld  nut  validate  their  illegal  acts  where- 
in they  had  attempted  to  contract  the 
excess.  To  have  contracted  any  addi- 
tional amount,  they  should  have  first  sub- 
mitted the  matter  to  a  vote,  stating  the 
amount  required,  and  the  purpose  for 
which  it  was  intended.  Upon  the  facts 
conceded,  the  Judgment  is  reversed,  and 
the  court  below  is  directed  to  overrule  the 
demurrer,  and  proceed  with  the  cause  In 
accordance  with  this  opinion. 

Anders,  C.  J.,  and  Stiles  and  Dunbar, 
JJ.,  concur. 

(2  WMh.  St  6«)  — "^ 

Wilson  ▼.  City  of  Sbattlb  et  a/. 
{Supreme  Court  of  Washington.   July  9, 1891.) 

Assessments  for  Citt  Imfrovbhbnts — ^Norioa — 
KioHT  OF  Appeal— Certiorari. 
1.  Ordinance  City  of  Seattle  1888,  No.  787,  S 
4,  provided  that,  within  20  days  after  tbe  coun- 
cil made  an  order  for  tbe  improvement  of  any 
street,  the  city  surveyor  should  file  with  the 
cleric  a  plat  of  the  street  to  b»  improved,  and  of 
the  real  estate  subject  to  assessment  therefor, 
and  within  10  days  the  city  clerk  should  file  in 


his  ofBce  an  assessment  roll,  npm  wlileh  sncfe 

property  shonld  be  listed.  Section  6  provided 
that,  within  3  days  from  the  filing  of  snch  as- 
sessment roll,  the  olerk  should  advertise  a  notioe 
thereof  in  a  daily  newspaper.  Held,  that  an  as- 
sessment made  without  proof  of  publication  of 
the  notice  required  by  section  5  was  invalid. 

2.  Charter  City  of  SeatUe  1880  authorised 
the  city  council  to  provide  by  ordinance  the  man- 
ner of  making  street  assessments.  Ordiaanos 
No.  737,  passed  pursuant  thereto,  provided  that 
the  expense  should  be  assessed  npon  property  in 
the  assessment  district  according  to  Its  viilae. 
Charter  1890  provided  that  the  expense  ox  mak- 
ing street  improvements  should  iielevied  accord- 
ing to  the  frontage  of  the  property  on  tbe  im- 
provement. Held,  that  an  assessment  made  ac- 
cording to  value  after  the  charter  took  effect  was 
Invalid,  though  the  improvement  was  ordered  un- 
der the  charter  of  1886. 

8.  Charter  City  of  Seattle  1890,  art  IS,  |  8. 
which  provides  that  no  action  shall  l>e  brought 
to  test  the  validity  of  any  assessment  unless 
plaintiff  shall  first  tender  and  pay  into  court  the 
amount  of  the  assessed  tax.  Is  unoonsticutional. 

4.  Where  a  property  owner  claims  that  he  has 
been  aggrieved  oy  a  street  assessment,  and  there 
is  no  provision  by  statute  or  ordinance  for  re- 
viewinij  the  proceedings  of  the  council,  eertU/rarl 
is  the  proper  remedy  to  test  the  validity  of  the 
assessment. 

Appeal  from  superior  coart.  King  coun- 
ty ;  LiciiTENuuRQ,  Judge. 

Certiorari  to  quash  a  street  assessment, 
by  John  Wilson  against  tbe  city  of  Seattle 
and  others.  Assessment  affirmed.  Plain- 
tiff  appeals.    Reversed. 

Tuatia,  Geaiiti  &  Crewa,  tor  appellant. 
O.  Jacoba,  for  respondents. 

Stiles,  J.  Appellant  seel<s  by  certiorari 
to  quash  an  assessment  upon  certain  real 
estate  fronting  upon  South  Twelfth  street. 
In  the  city  of  Seattle,  fur  grading  and  side- 
walks. In  the  court  below,  a  demurrer  to 
the  petition  was  overruled,  and  the  writ 
issued  ;  but  upon  the  return  the  proceed- 
ings of  the  city  council,  including  the  levy, 
were  affirmed. 

The  first  point  we  are  required  to  pass 
upon  is  tbe  objection  of  the  respondents 
that  certiorari  is  not  the  proper  remedy  in 
this  case.  Tbe  Improvement  for  which 
this  assessment  was  laid  was  undertaken 
by  the  city  of  Seattle  in  June,  1890,  while 
the  charter  of  1886  was  In  force.  Under 
that  charter,  (section  10,  Acts  18S6,  p.  243,) 
such  assessments  were  to  be  collected  by 
an  action  at  law  or  a  suit  in  equity  In  the 
name  of  the  city, or  the  otiiceror  contract- 
or to  whom  it  might  be  directed  that  pay- 
ment should  be  made.  Had  that  law  con- 
tinued in  force,  we  should  probably  have 
held  that  the  opportunity  thus  given  to 
the  owner  of  assessed  real  estate  afforded 
the  proper  method  and  time  tor  contesting 
the  assessment  to  the  exclusion  of  tbe 
remedy  by  certiorari.  Garvin  v.  Dausa- 
inan,  114  Ind.  429, 16  N.  E.  Rep.  826.  But 
under  the  charter  of  the  city  of  Seattle 
adopted  October  1, 1890.  the  act  of  1886 
was  completely  superseded,  and  a  new 
method  uf  collecting  such  asnessments 
was  provided,  viz.,  by  sale  by  the  treasur- 
er. Charter  1890,  art.  8,  §  H;  Id.  art.  9, 
§  24.  This  renders  it  necessary  to  examine 
the  law  of  tbe  case  to  see  whether  the  ap- 
pellant is  provided  any  remedy  for  the 
wrong  he  complains  of,  by  appeal  or  oth- 
erwise; and  there  seems  to  be  none  at  all. 
When  there  is  no  remedy  by  appeal,  oeiP- 
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tior&rt  la  the  ordinary  method  of  review- 
ing Boch  cascB.  Elliott,  Koads  &  S.  p.  279 
et  8eq. 

The  tstiaance  ot  the  writ  was  therefore 
proper;  and  the  next  qaeatiun  is,  what 
waa  the  scope  of  the  inquiry  to  be  made 
upon  the  return,  the  superior  court  hav- 
ing,  under  the  constitution,  (article  4,  §  6,) 
jurisdiction  to  issue  writs  of  certiorari  in 
the  common-law  sense?  Thecommon-law 
writ  of  certiorari  is  the  proper  remedy  up- 
on which  to  correct  the  errors  of  ail  infe- 
rior tribunals  where  they  have  exceeded 
their  jurisdiction  or  proceeded  illegally, 
and  there  is  no  appeal  or  other  mode  of 
reviewing  or  correcting  their  proceedings. 
Wood,  Mand.  "  Certiorari, "  etc.,  207 ;  Cam- 
den V.  Bloch,  65  Ala.  236;  State  v.  Whit- 
ford.  54  Wis.  150, 11  N.  W.  Rep.  424;  People 
V.  Police  Board,  72  N.  Y.  41.5.  We  believe 
this  to  be  the  general  rule  in  this  class  ot 
cases,  though  there  is  some  diversity  of 
opinion  on  the  point  as  to  whether  the  in- 
quiry should  extend  beyond  the  question 
of  jurisdiction. 

Upon  the  return  to  the  writ,  therefore, 
it  was  incumbent  upon  tiie  court  to  exam- 
ine the  record  to  determine — First,  wheth- 
er thecity  hadjurisdiction  ;  second,  wheth- 
er the  proceedings  were  according  to  the 
statutes  and  ordinances.  By  her  charter 
of  1886,  the  city  of  Seattle  had  power  to 
order  the  improvement  of  streets  at  the 
cost  of  abutting  owners,  either  upon  peti- 
tion of  tiie  owners  of  more  than  half  the 
property  to  be  affected,  or,  in  the  absence 
of  such  a  petition,  by  a  unanimous  vote  of 
all  the  members  of  the  council  present  at 
a  regular  meeting.  The  charter  left  the 
matter  of  making  regulations  for  the  ex- 
ercise of  this  power  to  the  city  ;  and  about 
June  1, 18S6,  an  ordinance  (No.  737)  for 
that  purpose  went  into  effect.  This  ordi- 
nance provided  for  assessment  diHtricts 
extending  a  certain  distance  on  each  side 
ol  the  street  to  be  improved,  and  that  the 
expense  should  be  assessed  upon  property 
in  the  district  according  to  its  value.  It 
appears  that  after  several  petitions  of 
property  o wners  for  the  improvement  of 
different  sections  of  South  Twelfth  street 
bad  been  presented  to  the  council,  and 
after  some  ot  them  had  been  "granted," 
the  council  on  the  25tb  day  of  June,  1890, 
passed  ordinance  No.  1413,  providing  for 
the  grading,  etc.,  of  South  Twelfth  street 
from  Yesler  avenue  to  Stacey  street,  by 
the  unanimous  vote  of  seven  councilmen, 
being  all  the  members  present  at  a  regular 
meeting  held  on  that  day.  The  body  of 
the  ordinance  provided  that  it  should  take 
effect  from  its  passage,  approval,  and  pub- 
lication, and  that  the  work  should  be  com- 
pleted within  180  days  from  the  date  of 
the  execution  of  the  contract  for  the  im- 
provement. The  record  is  silent  as  to 
whether  any  contract  was  made,  and  as 
to  whether  the  work,  or  any  part  of  It, 
has  ever  been  done.  It  is  meager  in  other 
particulars  also,  where,  in  view  of  the  im- 
portance of  the  proceeding,  care  and  ex- 
actness would  naturally  be  expected.  But, 
as  but  two  points  are  urged  on  this  ap- 
peal, we  shall  confine  our  remarks  to 
them.  Upon  the  passage  ot  ordinance  No. 
737  in  1886.it  was  incumbent  upon  the  mu- 
nicipal authorities  to  adhere  strictly  to  its 


proylslonfi  In  making  aasessmentB.  Sec* 
tions  4-7  of  ordinance  No.  737  were  as  fol- 
lows: "Sec.  4.  That,  within  twenty  days 
after  the  council  shall  have  made  an  order 
for  the  Improvement  of  any  street,  high- 
way, or  alley,  the  city  surveyor  shall  pro- 
pare  and  tile  with  the  clerk  a  plat  of  tike 
street  or  streets,  highway  or  highways, 
alley  or  alleys,  so  to  be  improved,  and  of 
the  real  estate  subject  to  assessment  there- 
for, showing  the  lines  of  such  lot  or  other 
smallest  subdivislou  thereof;  and  within 
ten  days  thereafter  the  city  clerk  sliall  pre- 
pare and  file  in  his  office  an  assessment 
roll  for  each  separate  assessment  district, 
if  several  streets,  highways,  or  alleys  are 
to  be  improved  at  the  same  time,  upon 
which  assessment  roll  each  lot  or  other 
smallest  subdivision  of  real  estate  in  such 
district  shall  be  listed  in  the  name  of  the 
owner  thereof,  it  known,  or  as  '  unknown 
owner,' and  assessed  at  the  actual  cash 
value  thereof :  provided,  that  in  all  cases 
the  valuation  to  be  placed  on  each  lot  in 
such  assessment  roll  shall,  as  far  as  prac- 
ticable, be  the  same  as  that  placed  upon 
the  same  property  upon  the  last  preced- 
ing annual  assessment  roll  and  tax-list  for 
the  city  of  Seattle;  and  such  assessment 
roll  shall  be  open  to  public  inspection  at 
the  clerk's  office  during  business  hours 
from  the  time  of  filing  thereof  until  the 
day  of  the  meeting  of  the  council  for  the 
equalization  thereof,  as  hereinafter  pro^ 
vided.  Sec.  5.  That  within  three  (3)  days 
from  the  filing  of  such  assessment  roll,  the 
clerk  shall  advertise  a  notice  In  a  daily 
newspaper  of  the  city  to  the  eSect  that 
such  assessmfut  roll  (describing  it)  has 
been  filed  in  his  office,  and  that  the  same 
is  open  to  inspection,  and  that  any  person 
finding  himself  aggrieved  by  such  assess- 
ment may  apply  to  the  common  council 
to  have  the  same  corrected  at  a  meeting 
of  the  council  to  be  designated  in  such  no- 
tice, which  meeting  shall  be  the  first  regu- 
lar meeting  after  the  last  publication  of 
such  notice;  and  such  notice  shall  be  pub. 
lished  for  ten  days  in  each  successive  issue 
ot  said  newspaper.  Sec.  6.  That,  at  the 
first  regular  meeting  of  the  common  coun- 
cil after  thelast  publication  of  such  notice, 
the  common  council  shall  equalizesuch  as- 
sessment, and  shall  hear  all  complaints 
concerning  such  assessment  roll,  and  deter- 
mine the  same,  and  may  raise  or  lower 
the  valuation  of  uny  lot  or  parcel  of  real 
estate  listed  in  such  assessment  roll,  so  as 
to  make  the  assessment  equal  and  uni- 
form, as  near  as  may  be,  upon  all  property 
in  the  district,  and  Hhnli,it  any  lot  or  par- 
cel ol  real  estate  within  such  district  be 
found  to  have  been  omitted  from  such  as- 
sessment roll,  list  the  same,  and  place  a 
just  valuation  thereon:  provided,  that  no 
lot  or  parcel  of  real  estate  omitted  by  the 
clerk  shall  be  listed,  nor  shall  the  valua- 
tion of  any  lot  or  parcel  of  real  estate  be 
raised  by  the  council,  without  the  owner's 
connent,  until  at  least  twenty-four  hours 
after  a  written  notice  ot  such  proposed 
change  shall  have  been  served  upon  the 
owner  or  his  agent,  If  such  owner  or  agent 
can  be  found  within  the  city,  and  It  not  so 
found,  then  a  notice  of  such  proposed 
change  in  the  assessment  roll  must  beat 
first  published  for  at  least  three  days  in  a 
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dally  newspaper  of  the  city ;  and  the  coun- 
cil njny  adjourn  from  time  to  time,  If  nec- 
eeanry,  until  the  equalization  of  sucb  as- 
seHHment  roll  shali  be  completed.  Sec.  7. 
Tliut  as  fioon  as  practicable  after  such  as- 
aeiiHment  shall  be  equalized,  and  the  nat- 
ure and  extent  of  auHCHsment  districts 
shall  have  been  fixed,  and  the  costs  of  the 
improvement  shall  have  been  ascertained, 
the  council  may,  by  an  order,  fix  the  rate 
of  assessment  for  such  district,  or  for  each 
of  Bucti  dii^tricts,  as  the  case  may  be,  so  as 
to  raise  the  necessary  amonnt  to  pay  for 
auch  improvement  in  accordance  with  the 
provisions  of  this  ordinance." 

On  July  31, 1890,  the  city  clerk,  accord- 
ing to  the  return,  commenced  the  publica- 
tion in  the  Seattle  Evening  Times  of  a  no- 
tice of  the  filing  of  the  South  Twelfth 
street  improvement  assessment  roll,  and 
that  on  Friday  evening,  August  15th,  the 
coiincil  would  sit  to  hear  complaints  and 
equalize  the  assessment;  but  there  is  no 
proof  that  notice  was  published  for  10  suc- 
cessive days,  or  that  it  was  published  at 
all,  an  required  by  the  last  clause  of  sec- 
tion 5.  The  record  does  not  show  that 
the  council  sat  August  15th,  or  that  the 
matter  of  this  assessment  was  consid- 
ered ;  nor  did  anything  further  transpire 
in  the  matter  until  .Tannary  14,  1891, 
when  ordinance  No.  1395  was  passed,  aa 
follows:  "Ordinance  No.  1595.  An  ordi- 
nance to  provide  for  the  levy  of  the  rate 
per  cent,  for  the  improvement  of  South 
Twelftli  street  to  Stacey  street,  in  the  city 
of  Seattle.  Be  it  ordained  by  the  city  of 
Seattle  as  follows:  Section  1.  That  a  tax 
of  5.42^  mills  per  dollar  be  levied  on  the 
real  property,  excluding  improvements, 
in  the  district  provided  for  by  the  ordi- 
nance No.  1413,  to  pay  the  cost  of  grading 
and  sidewalldng  of  South  Twelfth  street 
from  Yesler  avenue  to  Stacey  street,  In  the 
city  of  Seattle.  Sec.  2.  The  city  comp- 
troller and  assessor  is  hereby  empowered, 
authorized,  and  diriKSted  to  extend  said 
rate  per  cent,  on  the  property  within  the 
district  fixed  by  ordinance  No.  1413,  and 
to  collect  the  same  according  to  law. 
Sec.  8.  This  ordinance  shall  takeeffect  and 
be  in  force  from  and  after  its  passage, 
approval,  and  publication."  In  the  mean 
time  the  charter  of  October  1,1890,  had 
been  adopted,  and  an  entirely  new  sys- 
tem of  street  assessments  provided,  under 
which  the  expense  of  making  street  im- 
provements was  to  be  levied,  not  accord- 
ing to  the  value  of  the  property  abutting, 
but  according  to  Its  frontage  on  the  im- 
provement. Charter,  art.  8.  §  7.  Under 
the  old  charter  (section  10)  the  Hen  of  as- 
sessments did  not  attach  until  the  levy 
was  made.  We  are  therefore  clearly  of  the 
opinion  that  the  new  charter  was.  from 
the  date  of  its  adoption,  (October  1, 
1S90.)  the  law  of  the  case,  and  that  the 
assessment  in  1891,  according  to  the 
value,  vvftH  unauthorized  and  void. 

Returning,  now,  to  the  question  of  the 
notice,  it  was  argued  that,  even  if  notice 
was  necessary,  the  recital  by  tlie  city  clerk 
in  his  return  that  the  notice  was  adver- 
tised in  the  Seattle  Evening  Times — "date 
of  first  publication,  July  31,  1890"— was 
Rufficieut  basis  tor  the  court  to  presume 


that  the  notice  was  pnbltsbed  for  10  days, 
and  that  proof  of  the  fact  bad  been  made 
when  the  council  proceeded  to  make  its 
levy,  as  public  officers  are  presumed  to  pro- 
ceed according  to  law.  Notice  was  abso- 
lutely necessary;  for,  although  the  stat- 
ute did  not  require  it,  It  is  a  general  prin- 
ciple of  law,  too  well  known  forcomment, 
even,  that  In  every  proceeding  whereby 
these  special  assessments  are  levied  It  is 
necessary  as  a  constituent  of  due  process 
of  law ;  besides  which,  the  ordinance  No. 
737  did  require  it  in  terms.  When  the 
council  met  on  the  15th  day  of  August,  (if 
it  did  meet  then,)  and  the  matter  of  this 
assessment  came  up,  the  first  question 
before  it  was,  had  the  notice  been  pnb- 
iished  for  10  successive  days?  It  could 
know  that  fact  in  no  other  way  than  by 
the  certificate  or  affidavit  of  the  publish- 
er; and  until  that  document  lay  before  It, 
It  had  no  jurisdiction  to  proceed.  Gatch 
V.  City  of  Des  Molues,  63  Iowa,  721,  1"J 
N.  W.  Rep.  310.  Presumptions  are  notad* 
missible  in  cases  of  this  kind,  where  the 
property  of  the  citizen  is  taken,  and 
where  Jurisdiction  is  acquired  only  by 
strict  compliance  with  the  law. 

But  it  Is  urged  that  the  appellant  was 
barred  of  his  right  tocontest  the  lien  upon 
his  property  because  he  did  not  pay  Into 
the  court  the  amount  assessed  to  him, 
in  accordance  with  section  8,  art.  16,  of 
the  new  charter.  That  section  reads  as 
follows:  "No  action  shall  he  brought  or 
maintained  in  any  way  to  test  or  question 
the  validity  of  any  assessment,  proceeding, 
certificate,  or  tax-deed  unless  the  plaintiff 
shall  first  tender  and  pay  into  court  the 
amonnt  of  the  assessed  tax,  together 
with  all  interest,  penalties,  costs,  and 
damages  thereon."  It  occursln  the  article 
devoted  to  the  duties  of  the  corporation 
counsel  and  city  attorney,  without  con- 
nection with  or  relation  to  any  other  por- 
tion of  the  article.  It  is  a  somewhat 
curious  provision,  but  is  not  unprecedent- 
ed In  legislation.  Wilson  v.  McKenna, 
52  III.  48;  Reed  v,  Tyler,  56  III.  292.  We 
can  hardly  agree  that  in  the  city  of  Seat- 
tie  there  is  to  be  no  way  of  avoiding  the 
payment  of  an  illegal  assessment  except 
by  paying  it,  as  we  do  not  believe  that 
the  cnnBtltutlonal  authority  delegated  to 
cities  of  the  first  class  to  enact  their  own 
charters  contemplates  such  a  sweeping 
deprivation  of  ordinarylegal  rights.  The 
property  assessed  is  abundant  security  for 
the  assessment,  if  It  is  a  valid  one;  and, 
if  it  is  invalid,  the  owner  should  be  put 
to  no  such  disadvantageous  position. 
According  to  these  views,  the  l^vy  and 
all  proceedings  In  the  matter  of  the  South 
Twelfth  street  assessment,  as  far  back  as, 
and  including,  the  notice,  must  be 
quashed;  but,  as  the  improvement  was 
legally  ordered,  this  disposition  of  the 
matter  will  be  without  prejudice  to  the 
city  to  make  a  new  assessment  and  levy. 
If  it  can  be  done,  under  the  charter  of  1S90, 
Judgment  reversed,  and  cause  remandecf 
to  the  court  below  for  proceedings  in  ac- 
cordance herewith. 

Andbrs,  C.  J.,  and  Ddnbab  and  Scott, 
JJ.,  concur. 
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OCRRY  V.  CiTT  OT   SPOEANB  FALLS. 

(Supreme  Court  of  WasMimton.     July  8, 1891.) 

JCDQUENT  BI  DEFAULT  —  SBRVICB  OF  COMPLAIKT 

— Setting  Aside  Default. 

1.  Code  Wash.  1881,  S  289,  which  provides 
that  Judgment  may  be  entered,  upon  failure  to 
answer,  withunt  proot  of  the  plaintiff's  demand, 
where  a  copy  ot  tn«  complaint  and  summons  has 
been  served  on  defendant,  etc. ,  was  not  repealed 
by  Act  Feb.  S),  1888,  which  provides  a  manner 
of  commencing  actions,  and  gives  the  court  juris- 
diction over  the  person,  on  service  ol  the  proper 
summons;  and  a  judgment  entered  as  of  course, 
without  service  of  a  copy  of  the  complaint,  is  in- 
valid, 

2.  A  motion  to  set  aside  a  default  judgment, 
which  has  been  regrularly  ectored,  is  within  the 
discretion  ot  the  court. 

Appeal  from  Hoperior  coart,  Spokane 
county. 

Action  by  A.  P.  Curry  against  the  city 
of  Spokane  Falls  to  rec«>ver  (or  services 
rendered.  Judgment  for  plaintiff  by  de- 
fault. Defendant  moved  to  set  aside  the 
judgment.     Motion  denied.    Reversed. 

Quiiin,  Jones  &  Voorheea.  lor  appellant. 
Tvrner  &  Graves,  for  respondent. 

Btii.es,  J.  Respondent  obtained  a  de- 
fault judgment  against  the  appellant,  and 
subseqneutly,  upon  affidavit  of  its  city 
attorney,  the  latter  sought  to  have  the 
Judgment  set  aside,  and  to  be  permitted  to 
appear  and  defend.  The  motion  to  set 
aside  was  denied,  and  the  appeal  Is  here 
upon  two  grounds,  viz. :  (1)  Error  in  re- 
fusal to  set  aside  the  Judgment  upon  the 
ground  mentioned ;  and  (2)  error  in  enter- 
ing judgment  pro  eonfesso,  where  no  copy 
of  the  complaint  had  been  served  on  the 
defendant.  Upon  the  first  ground  we  can- 
not interfere,  as  it  was  within  the  discre* 
tiouof  the  court  entirely  whether  to  grant 
the  motion  or  not.  Besides  which,  there 
was  little  merit  in  the  affidavit,  which 
showed  no  more  than  neglect  on  the  part 
of  the  city's  officers:  and  the  affidavit 
and  proposed  answer  are  not  properly 
here,  they  not  having  been  made  a  part  of 
the  record  by  statement  or  bill  ol  excep- 
tions. Windi  v.Banniza,  (Wash.)  26  Pac. 
Bep.  189.  But  upon  the  second  ground  we 
ara  constrained  tohold  with  the  appellant. 
Section  289.  Code  1881,  subd.  1.  provides 
lor  the  only  instance  where  Judgment  caa 
be  entered  upon  failure  to  answer,  as  of 
course,  without  proof  of  the  plaintiff's 
demand.  The  prerequisite  is  that  the 
summons  and  complaint  shall  have  been 
served  upon  the  defendant,  and  that  proof 
of  such  service  shall  have  been  filed  with 
the  clerk.  No  change  in  this  law  has  been 
made.  The  respondent  urges  that  because 
the  act  of  February  2, 1888,  made  it  no 
longer  necessary,  lor  the  acquirement  of 
Jnrisdletion  overthe  person  of  adetendant, 
that  a  copy  of  the  complaint  be  served, 
we  should  therelore  hold  that  section  2.S9 
was  pro  tauto  repealed  or  modified.  Bat 
the  reason  of  the  matter  does  not  seem  to 
be  with  that  contention.  The  two  things 
have  no  relation  whatever  to  each  other, 
and  there  is  no  evidence  that  the  legisla- 
ture Intendwl  to  make  any  change  in  the 
proceedings  npon  application  for  judg- 
ment. Wecanuot  presume  that  there  was 
other  service  than  Is  shown  by  the  record, 
lor  thesftke  of  the  general  rule  that  courts 


of  record  proceed  regularly.  The  return 
of  service  clearly  shows  service  of  the  sum- 
mons  only,  and  the  order  for  judgment 
shows  no  testimony  to  have  been  taken 
or  considered.  The  judgment  must  be  re- 
versed, and  leave  granted  to  the  appellant 
to  apply  to  the  court  below  to  set  aside 
the  default,  under  section  290  of  the  Code. 

Andrrb,  C.  ..r.,  and  Hoyt,  Scott,  and 
Dunbar,  JJ.,  concur. 


(6  N.M.  MO) 

GiLDERBI.EEVE  V.  AtKINSOIC. 

(Supreme  Court  of  New  Mexico.    Aug.  21, 189L) 
WiTNBas— Tbansactions  with  Dbobubnts  —  Ck)B- 

KOBOBATIVB  EVIDBNCB—  DbPOSITION— UlBECTINa 

Vbbdict. 

1.  In  an  action  aguinst  an  administrator  for 
a  balance  alleged  to  be  due  plaintiS  for  land  sold 
to  defendant's  Intestate,  plaintiff  testified  that 
deceased  agreed  to  pay  him,  as  part  of  the  pur- 
chase money,  a  certain  sum  in  addition  to  the 
consideration  originally  agreed  on.  A  witness 
testified  that  deceased  told  him  that  plaintiff  had 
an  Interest  in  the  land,  and  another  witness  stated 
that  deceased  had  said,  when  told  that  plain, 
tiff  claimed  an  interest  in  the  profits  on  a  resole 
of  the  land,  that  there  would  be  "mighty  little 
left  for"  plaintiff.  A  letter  of  deceased  to  plain- 
tiff was  introduced,  in  which  deceased  promised 
to  allow  him  reasonable  attorney's  fees  for  pro- 
curing a  patent  to  the  land.  Held  that,  under 
Ck>mp.  Laws  N.  M.  $  9082,  providing  that  no  party 
to  a  suit  against  an  administrator  shall  obtain  a 
judgment  on  his  own  evidence  as  to  matters  oc- 
curring before  the  death  of  the  intestate  unless 
corroborated  by  other  material  evidence,  the  cor- 
roborative evidence  required  was  such  as  of  It- 
self would  tend  to  prove  the  essential  facts  tes- 
tified to  by  plaintiff,  and  that  the  evidence  ad- 
duced was  not  of  that  character. 

a.  Comp.  Laws  N.  M.  l&M,  g  2095,  which  pro- 
vides that  where  a  witness  is  absent  from  the 
territory  his  deposition  may  be  taken  for  use  in 
any  court  in  all  civil  cases,  applies  to  deposi- 
tions taken  for  use  in  the  probate  court. 

8.  A  verdict  may  properly  be  directed  whei'e 
there  is  no  evidence  for  the  jury,  or  where  It  is 
snoh  that  a  sound  discretion  would  require  the 
court  to  set  the  verdict  aside,  if  found  for  one 
party  rather  than  another. 

Error  to  district  court,  Santa  Fe  coun- 
ty;  W.  H.  Whitemax,  Judge. 

Action  by  Charles  H.  Ulldersleeve  against 
Ada  J.  Atkinson,  administratrix  of  M.  M. 
Atkinson,  to  recover  the  purchase  money 
for  lands  sold  deceased  by  plaintiff.  The 
court  directed  a  ver«llct  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

H.  Burns  and  O.  C.  Preston,  for  plaintiff 
in  en-or.  jF".  W.  Clancy,  lor  defendant  in 
error. 

Sbeds,  J.  This  was  a  suit  began  before 
the  probate  court  in  and  lor  Santa  Fe 
county,  at  the  September  term,  1887, 
against  the  administratrix  of  the  estate 
of  H.  M.  Atkinson,  deceased,  in  which  the 
plaintiff,  Glldersleeve,  claimed  the  sum  of 
f  10,118.60,  as  due  him  from  the  estate  "on 
account  of  cash  loaned."  to-nrit,  fll8.G0, 
"and  thesuni 0110,000  dollars  •  •  •  on 
account  of  a  balance  due  your  petitioner 
as  a  part  ot  the  purchase  price  or  consid- 
eration of  an  interest  in  the  Anton  Chico 
grant  deeded  by  your  petitioner  to  said 
deceased  in  the  early  part  of  the  yeat 
1883."  The  administratrix  admitted  the 
claim  for  «11S.60.  but  denied  that  for  $10,- 
000.    The  probate  court  found.  Id  favor  ol 
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Glldersleeve  for  the  whole  amount,  and 
gave  judgment  accordingly.  Thereupon 
the  administratrix  appeal«l  the  case  to 
the  district  court  of  Santa  Fe  county, 
where  it  was  tried  before  a  jury.  When 
the  plaintiff  had  closed  hla  introduction  ot 
evidence,  the  defendant  moved  the  court 
to  inBtruct  the  jury  to  find  a  verdict  for 
the  plaintiff,  Glldersleeve,  tor  «118.60,  the 
amount  admitted  to  be  due,  and  lor  no 
wore.  The  motion  was  granted,  and  a 
verdict  and  judgment  j;iven  in  accordance 
therewith.  The  plaintiff  then  filed  the  us- 
ual m<jtion  for  a  new  trial,  which,  being 
duly  considered,  was  denied.  The  plain- 
tiff then  gave  notice  of  and  perfected  his 
appeal  to  this  court.  By  an  agreement 
found  iu  the  record,  the  deposition  of  one 
S.  S.  Burdett,  who  was  living  In  Washing- 
ton, D.  C,  was  taken  for  use  in  the  trial 
in  the  probate  court  upon  the  part  of  the 
plaintiff;  but  by  that  agreement  the  de- 
fendant reserved  the  right  to  object  to  the 
introduction  of  the  sameupon  the  ground, 
among  others,  that  there  was  no  provis- 
ion of  law  in  this  territory  for  using  a  dep- 
osition taken  outside  the  territory  in  a 
probate  court.  The  deposition  iu  ques- 
tion was  taken  by  a  commissioner  for  this 
territory  In  the  city  of  Washington,  D.  C. 
The  district  court  took  the  view  advanced 
by  the  defendant,  and  refused  to  allow 
the  deposition  to  be  read.  The  plaintiff 
in  error  makes  the  following  assignment 
of  errors:  /-Vret,  instructing  the  jury  to 
find  a  verdict  in  his  favor  for  only  $118.60; 
second,  refusing  to  submit  plaintiff's  claim 
for  $10,000  to  the  jury;  tWrd,  overruling 
his  motion  for  a  new  trial ;  ft; u/t/j,  refus- 
ing to  allow  him  to  prove  the  value  of  his 
Interest  in  the  Anton  Clilco  grant,  and  the 
value  of  the  lands  conveyed  by  him  to  U. 
M.  .Atkinson:  fifth,  refusing  to  allow  him 
to  read  the  deposition  ot  8.  S.  Burdett  to 
the  jury.  Under  these  assignments  ot  er- 
ror, there  are  but  three  questions  impor- 
tant to  he  Considered,  and  they  are  these: 
First.  The  plaintiff,  under  section  2082  of 
the  Compiled  Laws  of  18S4  of  this  terri- 
tory, being  precluded  from  obtaining  a 
judgment  unless  his  evidence  is  "corrobo- 
rated by  some  other  material  evidence." 
was  there  such  corroboration  in  this  case 
as  the  statute  requires'  ISecond.  Is  there 
any  provision,  under  the  laws  of  this  ter- 
ritory, for  taking  the  deposition  of  a  wit- 
ness out  of  the  territory  for  use  in  the  pro- 
batecourt?  And,  third,  waB  the  court  jus- 
tified iu  this  case  in  instructing  the  jury 
to  find  for  the  plaintiff  for  1118.60,  or 
should  it  have  submitted  the  whole  case 
to  them  ? 

The  plaintiff  filed  his  claim  before  the 
probate  court  in  the  form  of  a  petltiou. 
That  petition,  then,  is  the  pleading  upon 
which  his  case  must  rest.  It  is  the  same 
as  a  declaration  in  a  common-law  case  in 
the  district  court,  and  limits  and  controls 
the  evidenco  which  he  is  allowed  to  offer. 
He  cannot  go  outside  the  fair  intendment 
of  its  allegations  in  the  introduction  of 
his  evidence,  llis  proof.  In  other  words, 
must  respond  to  bis  allegations,  and  tend 
to  prove  them.  Unless  it  «loe8  thus  tend 
to  prove  the  allegations,  and  is  confined 
to  the  point  In  issue,  the  evidence  is  clear- 
ly immaterial.    This  is  elementary,  and 


needs  no  elaborate  citation  of  authorities 
to  sustain  it.  1  Greenl.  Ev.  (13th  Ed.)  §  51. 

What  were  the  allegations  in  his  peti- 
tion? We  quote  from  it  those  portions 
necessary  to  a  correct  understanding  ol 
this  controversy:  "That  tbeestate  •  »  • 
is  justly  indebted  to  your  petitioner  In  the 
sum  of  $10,118.60;  that  the  sum  of  $118.60 
is  due  on  account  of  cash  loaned,  and  the 
sum  of  $10,000  is  due  on  account  ot  a  bal- 
ance due  your  petitioner  as  a  part  of  the 
purchase  price  or  consideration  of  an  in- 
terest in  the  Anton  Cbico  grant  deeded  by 
your  petitioner  to  said  deceased  in  the 
early  part  of  the  year  1883."  He  then 
goes  on  to  state  that,  at  the  time  of  the 
deli  very  ot  the  deed  for  the  grant  to  the 
deceased,  they  bad  an  accounting,  and  the 
deceased  promised  to  pay  the  plaintiff  the 
said  sura  of  $10,000,  and  that  the  plaintiff 
was  to  be  Interested  with  the  deceased  in 
said  grant,  or  sale  thereof,  to  the  extent 
oi  said  $10,000.  The  defendant  confessed 
the  Indebtedness  ol  $118.60,  but  denied  the 
other  allegations  of  the  petition.  What, 
then,  was  the  point  at  issue?  Clearly,  as 
to  whether  the  Atkinson  estate  owed  Gll- 
dersleeve $10,000  as  a  balance  upon  the 
purchase  price  or  consideration  tor  plain- 
tiff's interest  in  the  grant  sold.  Mr.  Gll- 
dersleeve was  a  witness  in  his  own  behalf, 
and  testified  that  lie  first  made  a  contract 
in  1882  to  sell  his  intei-est  in  the  grant  to 
Atkinson  tor  about  $12,000;  that  when 
the  sale  was  finally  consummated  Atkin- 
son agreed  to  pay  him  $10,000  in  addition 
to  the  $12,000  when  be  (Atkinson)  should 
sell  the  grant.  Continuing,  he  said:  "The 
$10,0<)0  he  was  to  pay  me  when  he  should 
realize,"  etc.,  "was  to  be  regarded  as  a 
part  of  the  consideration  tor  th«  convey- 
ance that  I  made  to  him,  and  payment  of 
attorney's  tees  rendered  by  mysAlt, "  etc. 
The  evidence  in  regard  to  the  attorney's 
fees,  by  his  own  statement.  In  no  way  en- 
ters into  the  consideration  or  interest  in 
the  grant;  for  he  says  that  the  $10,000  was 
for"partof  the  consideration, "and  tor  at- 
torney's fees.  What  allcfratlon  Is  the  evi- 
dence in  regard  to  the  attorney's  fees  re- 
sponsive to,  or  does  it  in  any  manner  tend 
to  prove  the  Issue  here  raised?  It  Is  cer- 
tainly not  responsive  to  the  allegation  set 
out  In  the  petition,  nor  does  it  in  any 
way  tend  to  meet  the  issue  raised.  Bat, 
conceding  that  the  whole  of  his  evidence 
proves,  at  least  in  part,  the  Issue  offered 
by  himself,  yet,  as  he  is  testifying  about 
transactions  with  a  man  whose  lips  are 
forever  sealed,  is  his  evidence  corroborat- 
ed as  required  by  the  statute? 

Section  2082,  Comp.  Laws  1884,  provides 
tbatno  verdict, judgment, ordeclslon  shall 
be  obtained  on  such  evidence,  unless  It  "is 
corroborated  by  some  other  material  evi- 
dence. "  >  What,  then,  is  material  corrobo- 
rating evidence?  The  term  "corroborating 
evidence. "  as  found  in  the  books,  is  used 
In  two  distinct  senses,— the  one  general: 

>  Comp.  LawH,  $  2083:  In  a  suit  by  or  afniinst 
the  heirs,  executors,  administrators,  or  assigns 
of  a  deceased  ^rscn,  an  opposite  or  interested 
party  to  the  suit  shall  not  obtain  a  verdict,  judK- 
munt,  or  decision  therein  on  his  own  evidenco,  in 
respect  of  any  matter  occurring  before  the  death 
of  the  deceased  person,  unless  such  evidence  is 
corroborated  by  some  other  material  evidenco. 
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the  otliPT  special  or  technical.  In  the  gen- 
eral Hoose,  it  is  used  when  we  say  that  in 
any  case,  and  as  to  any  evidence,  it  was  or 
was  not  con*oborated.  In  this  sense  the 
evidence  has  no  other  function  than  to 
aid  other  evidence  of  a  like  or  different 
character  In  jdvinj?  it  additional  weight. 
Such  other  evidence,  so  aided,  may  or 
may  not  be  snfflcientol  itself:  that  is  a 
question  solely  for  the  jury.  General  cor- 
roborating evidence  may  corroborate  any 
material  evidence  already  in,  whether  that 
evidence  goes  directly  to  the  issue  or  nec- 
essary lepal  elements  In  the  case,  or  to  giv- 
ing solidity  to  a  link  merely  in  the  chain 
of  proof.  In  the  special  or  technical  sense 
of  corroborating  evidence,  upon  the  other 
hand,  we  are  dealing  with  a  substantive 
quantum  of  evidence  without  which  the 
ease  of  the  party  who  Is  compelled  to  pro- 
duce it  must  Inevitably  fall.  Its  material- 
ity goes  to  the  very  core  of  the  case.  The 
character  of  this  species  of  evidence,  too, 
is  generally  the  creation  of  statute.  We 
find  special  or  technical  corroborative  evi- 
dence necessarily  present  in,  at  least,  three 
distinct  classes  of  cases:  First,  in  crim- 
inal cases  where  It  Is  sought  to  convict  an 
accused  upon  the  testimony  of  an  accom- 
plice alone.  In  such  cnses  the  evidence  of 
the  accomplice  must  be  corroborated  as 
to  Its  material  facts;  and  the  material 
facts  which  must  be  corroborated  are  not 
those  alone  which  would  tend  to  sustain 
the  credibility  of  the  accomplice  simply, 
but  they  must  have  reference  to  the  corpus 
delicti,  or  tend  to  connect  the  defendant 
with  actual  participation  in  the  offense 
charged.  1  Greenl.  Ev.  §  381,  and  note;  1 
BIsh.  Crim.  Proc.  §§  1169,  1170.  Other 
facts  testified  to  by  the  accomplice  may 
be  corroborated,  but  it  simply  goes  in  as 
general  corroborative  evidence,  reaching 
merely  to  his  credibility,  and  Is  not  special 
corroborative  proof.  State  v.  Maney, 
(Conn.)  6  Atl.  Rep.  401,  403.  The  law  in 
regard  to  corroborating  accomplices  ex- 
hibits In  Its  evolution  very  strikingly  the 
difference  between  general  and  special  or 
technical  corroboration.  Atcommonlaw, 
a  Jury  was  at  liberty  to  find  an  accused 
guilty  upon  the  uncorroborated  testimony 
of  an  accomplice;  though  It  was  the  cus- 
tom of  the  Judges  to  caution  the  Juries 
against  so  doing,  and  urge  upon  them  the 
necessity  of  requiring  corroborating  evi- 
dence, or  acquitting.  1  BIsh.  Crim.  Proc. 
5  1169;  People  v.  Clough,  73  Cnl.  348,  15 
Pac.  Rep.  5.  The  corroborating  evidence, 
as  thus  used,  was  of  the  general  class; 
for  without  It  the  Jury  could  convict. 
But,  the  character  of  an  accomplice's  tes- 
timony being  so  evidently  corrupt,  many 
states  have  by  statute  provided  that  It 
should  not  be  sufficient,  of  Itself  and  un- 
corroborated, to  base  a  conviction  upon. 
Hence  the  corroborating  evidence  In  such 
jurisdictions  becomes  sped nl  or  technical, 
because  without  it  the  accomplice's  evl- 
dencelsanulllty.  Second,  we  have  the  tech- 
nical corroborating  evidence  In  civil  cases 
where  the  testimony  Is  given  by  a  witness 
as  to  some  transaction  with  a  party  dead 
at  the  time  the  evidence  is  requli-ed.  as 
against  an  executor  or  admlnl.strator,  or 
where  the  executor  or  administrator  is 
the  party  plaintiff,  and  the  party  testify- 


ing is  interested  fn  the  event  of  the  con- 
troversy. In  some  states  in  such  cases 
the  interested  party  is  not  permitted  to 
testify  at  all.  That  is  the  rule  in  the 
United  States  courts.  The  case  before  us 
comes  within  this  class.  The  witness  may 
be  strictly  honest,  yet  his  testimony  is  in- 
sufficient,  unless  corroborated.  The  cor- 
roborating testimony  givfs  vitality  to 
the  evidence  to  be  corroborated.  The 
tendency  now  in  the  states  In  this  class  of 
cases  is  to  absolutely  refuse  the  Intereisted 
party  the  right  to  testify ;  hence  the  char- 
acter of  the  corroborating  evidence  must 
be  In  this,  as  in  criminal  cases,  something 
other  than  that  which  goes  to  the  credi- 
bility of  the  witness  solely.  The  third 
class  of  cases  in  which  technical  corrobo- 
rating evidence  is  required  Is  in  proving 
wills,  and,  in  some  Jurisdictions,  in  prov- 
ing the  signature  to  deeds.  The  wills  are 
usually  of  no  validity  whatever,  though 
signed  by  the  testator,  and  though  the 
signature  is  abundantly  proven  by  parties 
who  saw  it  signed,  unless  those  parties 
signed  the  will  as  witnesses.  Theirevldence 
then  is  corroborative  of  the  testator's 
signature,  and  gives  it  validity.  There 
are  two  other  illustrations  of  this  differ- 
ence In  the  use  of  the  term  "corroborating 
evidence, "  which  may  well  be  adverted  to, 
—that  In  reference  to  an  answer  in  chan- 
cery and  in  cases  of  perjury.  It,  is  laid 
down  that  it  takes  more  evidence  than 
one  witness  to  overcome  an  answer  in  a 
chancery  case,  or  to  convict  in  a  case  of 
perjury.  It  need  not  be  two  witnesses, 
but  one  witness  and  some  other  legal  evi- 
dence. 1  Greenl.  Ev.  §§  257,  260;  State  v. 
Raymond,  20  Iowa,  582.  Yet  the  corrobo- 
rating evidence  in  this  class  of  cases  Is 
not  of  the  technical  kind,  but  of  the  gen- 
eral ;  for  In  neither  case  is  It  called  In  to 
give  vitality  to  the  principal  evidence,,  but 
simply  to  overcome  a  state  of  equilibrium 
in  which  the  case  is  found.  One  witness 
alone.  In  reply  to  a  chancery  answer, 
leaves  the  case  balanced.  Both  parties  are 
equally  credible;  hence  any  amount,  how- 
ever slight,  of  general  corroborating  testi- 
mony, will  overcome  the  answer.  So,  in 
perjury,  it  is  one  oath  against  another, 
which  in  civil  cases  would  fail  to  make 
out  a  case,  and,  of  course,  in  a  criminal 
case  would  be  fatal.  Bent  v.  Smith,  22  N. 
J.  Eq.  566.  But  the  law  does  not  in  effect 
say  in  perjury  cases  that  the  testimony  of 
the  witness  has  no  validity  unless  corrob- 
orated, but  simply  that  It  has  no  more 
validity  than  the  oath  it  attacks;  hence 
there  can  be  no  conviction.  It  follows 
that  any  rule  as  to  the  materiality  or 
efficacy  of  corroborating  evidence  drawn 
from  cases  of  answers  in  chancery  s\ilte, 
and  in  perjury  cases,  cannot  be  the  true 
nile,  where  we  are  seeking  for  a  correct 
guide  in  cases  where  the  testimony  has  no 
vitality  of  any  kind  without  corroborat- 
ing evidence.  In  such  cnses  the  testimony 
must  go,  not  alone  to  the  credibility,  but 
to  the  proof  of  some  substantive  fact, 
without  which  the  case  of  the  plaintiff 
must  fail.  The  rule,  then,  as  to  corrobo- 
rating evidence,  as  applicable  to  this  case, 
and  those  similar  to  it.  must  be  deduced 
from  cases  which  deal  with  special  or 
technical  corroborative    evidence.     Thiit 
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will  necesBarily  exclude  those  criminal 
catios  In  reference  to  perjury,  and  those  re- 
KardiiiR  acroinplicea  where  the  testimony 
iH  not  regulatcfl  hy  statute,  nnd  cases  of 
anHwera  in  chancery.  The  rule,  too,  will 
be  the  suiue  in  principle,  whether  reterrinK 
to  H  criininul  or  civil  case;  for  It  goes  sim- 
ply to  the  introduction  of  the  evidence, 
not  to  Its  weight.  The  court  la  first  to 
determine  whetiier  there  is  any  corroborat- 
ing evidence;  its  weight  is  then  for  the 
jury.  Keeping  in  mind  the  requirements 
ul  the  statute  above  cited,  that  the  evi- 
dence must  be  "some  other  material  evi- 
dence, "the  rule  fairly  deducible  from  the 
adjudged  cases  maybe  thus  announced: 
Corroborating  evidence  Is  such  evidence 
as  tends,  in  some  degree,  of  Its  own 
strength  and  independently,  to  support 
some  essential  allegation  or  issue  raised 
by  the  pleadings  testified  to  by  the  wit- 
ness whose  evidence  ill  sought  to  be  cor- 
roborated, which  allegatiuit  or  issue,  if 
unsupported,  would  be  fatal  tothecaae; 
and  such  corroborating  evidence  ninst  of 
Itself,  without  the  aid  of  any  other  evi- 
dence, exhibit  its  corroborative  character 
by  pointing  with  reasonable  certainty  to 
the  allegation  or  Issoe  which  it  supports. 
And  such  evidence  will  not  be  material 
unless  the  evidence  sought  to  be  corrobo- 
rated Itself  supports  the  allegation  or 
pointln  Issue.  8tate  v.  Lawlor,  (Minu.) 
9  N.  W.  Rep.  698;  State  v.  Buckley,  (Or.) 
22  Pac.  Rep.  838;  Com.  v.  Holmes,  127 
Mass.  424;  People  v.  Mel  vane,  3»  Cal.  614; 
People  V.  Clough,  73  Cal.  348. 15  Poc.  Itep. 
5;  iState  v.  Raymond,  20  Iowa,  6S2;  1 
Amer.  &  Eng.  Enc.  Law,  "Accessory,"  77, 
7U,  and  notes. 

What,  now,  in  view  of  this  rule,  as  ap- 
plied to  the  point  in  Issue  in  this  case,  la 
the  corroborative  evidence  relied  upon  to 
support  Ur.  Qildersleeve's  testimony? 

First.  The  deed  executed  by  himself  and 
others  to  Atkinson.  The  purchase  price 
or  consideration  mentioned  therein,  and 
which  is  prima  facie  the  true  considera- 
tion, was  f62,5U0.  He  testines  that  his  in- 
terest was  one-sixth,  and  that  be  received 
from  Atkinson  about  912,000.  The  deed 
seems  to  corroborate  his  testimony  that 
he  sold  his  Interest  in  the  grant  for  about 
'9^12,000,  but  it  does  not  corroborutethe  al- 
llegatlon  that  after  the  sale  he  still  had  an 
'interest  in  the  grant,  or  that  the  purchase 
,'price  was  still  unpaid.  Rather,  if  it  tends 
,to  prove  aaytliing,  as  it  stands  by  itself, 
'it  is  that  he  had  parted  entirely  with  his 
interest  in  the  grunt.  Instead  of  support- 
ing the  issue  raised.  It  militates  againstit. 

Second.  One  witness  teatified  that  he  at 
one  time  sought  from  Atkinson  an  option 
on  the  grant,  and  that  he  (Atkinson)  told 
him  that  if  anything  might  occur  or 
would  occur  he  should  see  Mr.  GUdersleeve 
about  it,  "  who  was  interested  with  him 
in  tlie  Anton  Cbico  grant."  This,  it  is 
contended,  iscorroborativeevidence.  But 
In  what  particular  does  it,  of  liHelf,  tend 
to  prove  that  his  Interest  in  thegrnnt  was 
for  the  purchase  price?  And  yet  that  is 
the  only  Lssue  in  the  case.  May  it  not  have 
reference  simply  to  the  Interest  which  he 
claims  for  attorney's  fees?  But  there  la 
no  allegation  or  iasiie  In  the  case  to  which 
that  testimon,r  is  responsive. 


Tiilrd.  But  It  ia  nrged  that  the  teatimo- 
ny  of  .ludge  Waldo  corroborates  theplain- 
tlH'a  evidence.  The  judge,  in  suhatance, 
aaya  that  he  was  talking  with  .\tkinsoa 
about  the  interest  which  GUdersleeve 
claimed  in  the  grant,  but  not  in  reference 
to  attorney  fees ;  and  stated  that  GUder- 
aleeve  claimed  tnat  he  bad  agreed  with 
him  (Atkinaon)  "to  divide  the  profits — 
ahare  the  profits — with  him  on  the  sale  of 
the  grant,  "and  that  Atkinson  had  said 
that  there  would  be  mighty  little  left  tor 
Mr.  GildersleeTe.  Now,  admit  that  this 
evidence  tends  to  prove  an  interest  in  the 
grant  belonging  to  the  plaintiH,  the  ques- 
tion still  remains,  does  it  tend  of  itself  to 
sustain  the  evidence  of  tlie  plaintiff  as  to 
Issue  raised?  That  issue  was  that  the  ea- 
tate  of  Atkinson  owed  him  $10,000  as  part 
of  the  purchase  price  or  consideration  for 
the  grant;  the  amount  apeclflcaily  atated, 
f  10,000.  The  evidence  claimed  as  corrobo- 
rative is  aimply  as  to  an  Interest  In  the 
grant  measured  by  profits, — ^it  might  be 
something  or  nothing.  It  was  a  contin- 
gent interest,  and  not  covered  by  any  alle- 
gation of  his  petition.  In  no  way  could 
it  sustain  the  claim  for  a  specific  Bum, 
as  "part  of  the  purchase  price." 

Fourth.  The  last  evidence  which  la 
claimed  as  Corroborative  is  the  following 
letter  produced  by  the  plaintiff:  "Santa 
Fe,  N.  M..  May  5th,  1883.  C.  H.  Glider- 
aleeve,  Esq.— Dear  Sir:  In  tbeeventofaale 
of  Anton  Chlco  grant  by  me,  as  there  la 
now  a  sale  pending,  I  will  from  that,  or 
any  other  sale,  allow,  to  the  extent  of  my 
power,  all  reasonable  attorney  fees  in  con- 
nection with  the  procuring  uf  a  patent. 
Respectfully,  H.  M.  Atki.nbom.  "  This  let- 
ter was  written  after  the  aale  to  Atkin- 
aon of  the  grant,  and  refers  solely  to  at- 
torney's fees.  It  is  true  that  Mr.  Gllder- 
aleeve  testified  to  an  agreement  for  paying 
attorney's  fees,  but  it  was  under  objec- 
tion, and  there  is  no  allegation  in  the  pe- 
tition to  which  his  testimony  in  this  re ' 
gard  ia  responsive,  and  therefore  the  letter 
cannot  be  material  or  corroborative.  The 
holding  in  this  matter  la  not  technical. 
Under  the  atatuiea  of  the  territory,  great 
liberality  ia  allowed  in  amending  of  plead- 
ings. The  plaintiff  made  his  own  case.  It 
he  had  not.  In  the  first  instance,  {ally  al- 
leged all  that  the  state  of  his  facts  war- 
ranted, he  could  have  had  leave  to  have 
amended  his  petition.  This  he  did  not 
ask.  The  presumption  is  that  he  had  al- 
leged ail  that  there  was  in  his  case.  His 
testimony  baving  no  validity  witUou''  be- 
ing corroborated,  and  there  being  no  evi- 
dence tending  to  corroborate  It,  the  con- 
clusion is  inevitable  that  the  assignment 
of  error  is  not  well  taken. 

2.  Did  the  court  err  in  excluding  the  dep- 
osition of  S.  S.  Burdett'?  Section  2095  of 
the  Compiled  Laws  of  1884  provides  that 
it  slioll  bFt  lawful  to  take  the  depositions 
of  witnesses  "  to  be  used  in  any  court  in  this 
territory  in  all  civil  cases  when  the  wit- 
ness •  •  •  la  absent  from  the  territo- 
ry. "  The  probate  court  ia  one  of  the  four 
courts  provided  by  the  organic  act  of  this 
territory.  That  it  is  an  Impoitant  court 
goes  without  saying.  Great  Interests  are 
continually  li)>rore  it.  The  reasons  for 
taking  depositions  for  use  in  courts  would 
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seem  to  be  jUBt  as  pertinent  to  this  claaa 
of  courts  uB  to  any  others,  and  If  a  gener 
a)  atatnte  allowing  the  taking  and  use  ot 
depositions  In  courts  would  seem  to  In- 
clude the  probate  court,  nothing  but  the 
peremptory  re(]uirenient8  of  other  stat- 
utes forbidding  it  should  iastify  an  appel- 
late court  In  depriving  it  of  such  a  neces- 
sary adjunct  ot  arriving  at  the  proof  in 
any  given  case.  Section  2U9G  ot  the  Com- 
piled Laws  provides  whom  the  depositions 
may  be  taken  before,  and  those  persons 
are  all  officials  of  the  territory.  The  con- 
tention, then,  is  that  the  deposition  ot  a 
party  taken  out  of  the  territory  cannot  be 
used  in  the  probate  court  becHUse  the 
person  who  took  it  was  not  one  of  the 
parties  named  In  section  2096.  Section 
2107,  however,  provides  that  depositions  of 
witnessed  "  may  be  taken  In  all  suits  in 
this  territory,  according  to  the  above 
provisions,  by  any  disinterested  person." 
Standing  alone,  this  section  would  seem 
to  cure  whatever  defect  there  might  be  in 
the  previous  sections.  And  this  is  the 
contention  of  the  plaintiff.  But  the  de- 
fendant Insists  that  it  plainly  has  refer- 
ence to  "the  above  provisions,"  which 
mean  the  sections  Just  immediately  pre- 
ceding it,  which  have  reference  to  deposi- 
tions taken  for  use  in  the  district  court. 
But  it  must  be  apparpnt  to  a  casual  read- 
er that  that  clause  can,  without  doing 
violence  to  its  meaning,  have  reference  to 
all  the  preceding  sections  in  regard  to  tak- 
ing depositions,  including  section  2095.  If 
It  thus  include  that  section,  then,  without 
doubt,  the  deposition  in  question  could 
and  ought  to  have  been  admitted  in  evi- 
dence as  against  this  objection  to  it.  All 
the  sections  referring  to  depositions  pre- 
ceding section  2107  were  originally  part  of 
chapter  32  of  the  Compiled  Laws  ot  1865. 
Section  2107  was  passed  as  section  4  of 
chapter  4  ot  the  Laws  ot  1878.  When  the 
laws  were  complied  In  1884,  the  compilers 
placed  section  4  of  that  chapter  in  the 
Compiled  Laws  as  section  2107,  and 
changed  its  phraseology  in  one  place  to 
read  "according  to  the  aboveprovlslons." 
The  words,  as  originally  passed,  were, 
"according  to  the  provisions  of  chapter 
32  of  the  Compiled  Laws  of  New  Mexico. " 
So  that,  as  origrinally  passed,  this  section 
could  have  referred  to  section  2095.  It  Is 
true  that  the  law  of  the  legislature  of  1878 
in  questioa  had  reference  simply  to  suits 
in  the  district  court,  but  as  the  section, 
by  its  very  terms,  referred  to  the  whole 
chapter  32,  and  there  was  as  mnch  reason 
in  principle  that  it  should  refer  to  probate 
courts  as  to  the  district  court,  we  know 
of  no  canon  of  interpretation  requiring 
as  to  exclude  the  probuto  court  from  the 
reason  of  the  law  when  it  Ifl  within  its 
terms.  We  thereforeholdthatdepositions 
could.  Under  the  statutes  of  the  territory, 
be  taken  out  of  the  territory,  to  be  used 
in  probate  courts.  It  does  not  follow, 
however,  that  the  court  erred  in  excluding 
the  deposition,  though  it  was  upon  a 
wrong  ground.  The  evidence  of  the  depo- 
sition went  entirely  to  the  question  of 
paying  attorney's  fees,  an  issue  not  raised 
by  the  pleadings,  and  hence  could  not 
bave  been  corroborative.  There  was  no 
error  in  refusing  it  admission. 
v.27P.no.9— 31 


8.  Was  there  error  in  the  court  instrnct- 
Ing  the  jury  to  And  for  the  plaintiff  for 
f  118.60,  and  taking  from  them  the  consid- 
eration of  the  claim  for  $10,000?  We  have 
seen  thut  the  defendant  admitted  the 
f  118.60, and  there  was  no  testimony  as  to 
the  $10,000  claim,  except  that  of  the  plain- 
tiff. By  section  2ftS2  of  theCompiled  Laws 
of  1884,  that  evidence,  not  being  corrobo- 
rated, conld  not  go  to  the  jury.  There 
was  nothing  for  them  to  puss  upon.  The 
law  Is  well  settled  that,  where  there  is  no 
evidence  for  the  jury  to  puss  upon,  or 
where  the  evidence  is  of  such  a  character 
that  the  court,  in  the  exercise  of  its  sound 
judicial  discretion,  would  be  called  upon 
to  set  aside  the  verdict  and  grant  a  new 
trial,  if  found  in  favor  of  one  party  rather 
than  the  other,  "it  Is  the  right  and  duty 
of  the  judge  to  direct  the  jury  to  find  ac- 
cording to  the  views  of  the  court.  Such 
is  the  constant  practice,  and  It  is  a  con- 
venient one.  it  saves  time  and  expense. 
It  gives  scientific  certainty  to  the  law 
in  its  applications  to  the  facts,  and  pro- 
motes the  ends  of  Justice."  Bowdltcb  v. 
Boston,  101  U.  S.  16;  Commissiouers  v. 
Clark,  94  U.  S.  278;  Montciair  v.  Dana, 
107  U.  S.  162,  2  Sup.  Ct.  Kep.  403;  Railroad 
V.  Converse,  189  D.  S.  469, 11  Sup.  Ct.  Rep. 
569.  Finding  no  reversible  error  in  the 
record,  the  Judgment  of  the  lower  court 
will  be  affirmed. 

We  concur:  O'Brikm,  C.  J.,  and  Lek, 
McFiB,  and  Freeman,  JJ. 


(6  N.M.  IM) 

Minor  et  al.  ▼.  Marshall. 

(Supreme  Court  of  New  Heaico.   Aur.  19, 1891.) 

Mechasio's  LiBN  Laws — Strict  CoKSTHrcTiON — 
Fleadino — Notices  of  Claim — VEHiriCATioN. 

1.  Statutes  authorizing  mechanics'  liens  are 
in  derogation  of  the  common  law,  and  must  be 
strictly  construed.  Hobba  v.  Spiegelberg,  8  N. 
M.  232,  5  Pac.  Rep.  629,  distinguished. 

3.  A  biU  to  foreclose  a  mechanic's  lien  Is  de- 
murrable when  it  sets  out  a  copy  of  the  notice 
of  claim  which  on  its  face  is  lusuiBcient 

3.  Under  Comp.  Laws  N.  M.  1884,  %  1634, 
which  provides  that  lien-claim  notices  shall  con- 
tain the  name  ot  the  owner  "or  reputed  owner" 
of  the  property,  a  notice  Is  good  which  alleges 
that  the  debtor  "was  the  owner  or  reputed 
owner. " 

4.  Comp.  Laws  N.  M.  1884,  S  1524,  provides, 
among  other  things,  that  notices  of  claims  for 
mechanics'  liens  shall  contain  a  statement  of  the 
claimant's  demand,  the  name  of  the  owner  or  re- 
puted owner,  the  name  of  the  person  by  whom 
he  was  employed  or  to  whom  he  furnished  the 
material,  u  statement  of  the  terms,  time,  and 
conditions  of  the  contract,  and  a  description  of 
the  property  to  be  charged,  "which  claim  must 
bo  verified"  by  the  oath  of  claimant  or  some 
other  person.  HeWL  that  a  verification  to  a  no- 
tice containing  all  the  above  statements  islnsulB- 
oient  when  it  declares  that  the  "abstract  of  in- 
debtedness mentioned  and  described  in  the  fore- 
going notice  is  true  and  correct, "  since  this  ap- 
plies to  only  one  of  the  statements. 

Freeman,  J.,  dissenting. 

Appeal  from  district  court.  Sierra  coun- 
ty ;  W.  F.  HENDEKfcON,  .Judge. 

Suit  In  equity  to  foreclose  a  mechanic's 
Hen  by  Mitchell  A.  Minor  and  "thera 
against  J.  H.  Marshall.  A  demurrer  to 
the  bill  wes  sustained,  and  the  suit  dis- 
misBcd.    Plaintiffs  appeal.    Affirmed. 
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J.  Morris  Young  and  E.  L.  Bartlett,  for 
appellants.    Elliott  &  Pickett,  for  appellee. 

SBEns,  J.  This  Ib  a  suit  in  equity 
brought  to  foreclosea  number  of  Hens  filed 
against  the  "Humuiinf;  Bird"  mine,  in  the 
county  of  Sierra,  as  allowable  under  sec- 
tion 1524  ot  the  Compiled  l,aw8ofl8.S4  of 
this  territory.  To  the  bill  there  was  inter- 
posed a  demurrer,  which  was  sustained 
by  the  lower  court,  and  the  bill  dis- 
missed. The  plaintiffs  assigned  various 
grounds  of  error  growing  out  of  the  aus- 
taiuing  the  demurrer.  It  might  be  stated 
here  that  it  would  be  a  better  practice  for 
the  trial  judge,  in  passing  upon  q  demur- 
rer which  is  predicated  upon  various 
grounds,  to  speciflcally  state  and  have  it 
made  a  matter  of  record  upon  which 
grounds,  if  less  than  all,  he  bases  bis  judg- 
ment; for  It  may  be  that  his  judgment 
was  based  solely  upon  one  ground,  while 
the  record  necessarily  brings  up  all  the 
grounds  formally  alleged  In  the  i)leadlng, 
and  requires  a  decision  upon  points  which 
may  not  be  decisive  of  the  case, — being 
harmless  error,  and  really  in  accordance 
with  the  Judge's  holding;  yet  the  an- 
nouncement here,  tliough  in  fact  the  same 
as  in  the  court  below,  would  seem  to  be 
against  him. 

Tho  material  points  to  be  considered, 
under  the  assignment  of  errors,  are: 
First,  were  the  notices  of  the  claims 
for  the  liens,  filed  by  the  plaintiffs,  Insutil- 
clent  been  use  they  alleged  that  the  defend- 
ant "was  the  owner,  or  reputed  owner," 
of  the  mine  against  which  the  liens  were 
sought  to  be  established?  and,  second, 
were  the  notices  of  the  claims  invalid  be- 
cause said  claims  were  not  properly  veri- 
fied? 

The  appellantscontcnd,  in  the  first  place, 
that,  us  the  bill  sets  out  the  action  prop- 
erly, the  demurrer  admits  the  fact  thus 
pleaded  to  be  true,  aud  thci'cfore  .  t  was 
error  to  sustain  tlie  demurrer.  But  this 
contention  must  be  based  upon  the  sup- 
position tliat  the  facts  pleaded  were  well 
pleaded,  and  were  not  conclusions  of  law. 
Now,  one  of  the  material  facts  in  the  case 
is,  were  the  legal  notices  of  claim  given  in 
accordance  with  the  statute?  If  they 
were  not,  the  case  must  fall:  If,  too,  that 
fact  was  so  pleaded,  as  that  the  notices 
appear  in  tlie  bill,  and  their  illegality  is 
seen  upon  the  face  of  tlie  pleading,  then 
certainly  that  fact  can  be  reached  by  de- 
murrer. The  notices  of  claims  were  all 
made  parts  of  the  bill  as  exhibits,  and  as 
parts  of  the  allegations  of  the  facts  re- 
quired. This  being  true,  the  demurrer  was 
the  proper  pleading  by  which  to  raise  tlie 
question  of  their  sufficiency. 

As  a  predicate  for  the  discussion  of  the 
errors  raised  by  this  record,  it  is  insisted 
by  the  appellants,  and  denied  by  the  ap- 
pellee, that  the  mechanic's  lien  law  should 
be  liberally  construed.  Each  party  con- 
tends vigorously  that  his  exposition  of 
that  issue  is  supported  by  the  adjudicn- 
tions  of  this  court.  It  must  be  conceded 
that  in  some  way  two  cases,  delivered  at 
the  same  term  of  this  court,  have  in  their 
opinions  statements  which  are  (liametrlcai- 
}v  opposed  to  each  other.  In  the  case  of 
Hobbs  V.  Spiegelberg.  3  N.  M.  222,  5  Pac. 


Rep.  529,  Judge  Axtbll  says :  "  We  fail  to 
see  how  this  statute  is  in  derogation  of 
the  common  law;"  and, "Nor  do  we  thinit 
that  the  doctrine  of  liens  is  either  new,  in 
derogation  of  the  common  law,  or  inequi- 
table."  A  cai-eful  consideration  of  thiscase 
win  convince  one  that  tiiese  remarks  were 
wholly  unnecessary  to  a  determination  of 
the  case,  and  hence  could  not  be  enunciat- 
ing a  principle  to  bind  the  court  unless  re- 
versed. The  fact  is  that  the  doctrine  of 
"in  derogation  of  the  common  law  "  is  in- 
voked simply  to  uphold  a  strict  construc- 
tion in  a  given  case  when  the  facts  call  for 
a  construction ;  but  Judge  Axtkll  In  this 
very  case,  when  making  the  statements 
above  quoted,  contiuuing  said  :  "Nor  is  it 
possible  for  us  to  see  any  necessity  for  con- 
struction. "  This  case  is,  then,  no  author- 
ity upon  the  question  as  to  how  the  me- 
chanic's lien  law  should  be  construed.  In 
the  case  of  FInane  v.  Hotel  &  Imp.  Co.,  3 
N.  M.  250,  5  Pac.  Rep,  725,  however,  the 
court  undertook  specifically  to  place  a 
construction  upon  a  portion  of  the  stat- 
ute in  regard  to  the  verification  of  the 
claim,  and  In  passingupon  the  principle  to 
govern  in  the  construction  of  the  whole 
statute  Judge  Bell  says:  "The  rights 
conferred  by  these  statutes  are  purely 
statutory,  and  were  utterly  unknown  to 
the  common  law  or  in  chancery.  They 
are  in  violent  derogation  of  the  rights  of 
property  at  the  common  law,  and  must  be 
strictly  construed."  This  enunciation  of 
the  principle  governing  in  such  cases  does 
not  conflict  with  the  holding  in  the  case 
of  Hobbs  v.  Spiegelberg,  but  only  with 
language  not  necessary  to  the  case,  and 
hence  must  be  accepted  by  us,  unless  we 
are  ready  to  overrule  it.  The  statement 
that  mechanic's  lien  laws  are  in  deroga- 
tion of  the  common  law  can  hardy  be  suc- 
cessfully controverted  ;  for  they  place  liens 
upon  property  which  before  and  under 
the  common  law  hud  been  sacredly  pro- 
tected against  any  but  those  of  a  mort- 
gage or  a  judgment,  \fore,  they  render  it 
possible  to  Incumber  an  estate,  even 
against  the  knowledge,  and,  in  any  case, 
against  the  wish,  of  the  owner.  Pnil. 
Mech.  Liens,  §  9. 

But  by  "strict  construction"  is  not 
meant  an  arbitrary,  inequitable,  or  harsh 
construction, — one  which  will  give  the 
property  owner,  or  even  third  parties,  the 
opportunity  to  take  advantage  of  techni- 
calities to  deprive  an  honest  laborer  of  his 
wages,— but  such  a  construction  as  will 
require  a  substantial  compliance  with  the 
statute;  such  a  one  as,  while  it  protects 
the  honest  laborer,  cannot  be  made  the 
means  by  a  loose  and  uncertain  construc- 
tion of  perpetrating  fraud,  or  of  holding 
out  inducements  thereto.  Hooper  v. 
Flood,  54  Cnl.  218.  A  strict  construction 
is  fully  met  which  simply  requires  the 
laborertobringhimself  by  his  notice  clearly 
within  the  provisions  of  the  statute;  and 
when  this  is  done  the  constructioo  la  the 
one  adopted  by  the  supreme  court  of  tho 
United  States.  Davis  v.  Al vord,  iH  U.  S.  545. 
"The  terms  "strict"  and  "liberal"  are  com- 
parative simply,  and  in  most  of  the  cases 
arei'sed  without  definition.  They  areonly 
used  in  the  light  of  the  facts  of  each  specific 
case.    Such  au  interpretation  as  will  de- 
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mand  a  substaotial  compliance  witli  all 
the  requirements  of  tlie  law  will  be  suffi- 
cient. With  this  character  o(  a  construc- 
tion we  are  satisfied  that  th;>  rights  of  all 
parties  will  be  protected. 

1.  Were,  then,  the  notices  of  claim  of 
liens  Insufficient,  because  they  alleged  that 
the  defendant  "  was  the  owner  or  reputed 
owner"  of  the  mine  in  question?  The  ar- 
gument is  that  the  law  requires  a  distinct 
statement  of  who  the  owner  or  reputed 
owner  is,  and  that  the  proof  must  meet 
that  single  specific  allegation  ;  tliat  in  this 
case  the  allegation  is  in  the  disjunctive, 
the  allegation  being  one  or  the  other, 
and  therefore  it  is  erroneous.  Does  this 
statement  In  any  way  mislead  the  pereonn 
for  whom  the  notices  are  intended?  The 
object  of  the  statute  is  to  give  tlie  laborer 
a  lien  for  his  wages  upon  the  property, 
as  against  the  owner  or  reputed  owner. 
It  makes  no  difference  which  the  party  is; 
in  either  case  the  laborer  is  entitled  to  tlie 
lien  providing  hestates,  with  other  things, 
who  the  owner  or  reputed  owner  is,  if  he 
knows.  He  may  be  uncertain  whether 
the  party  is  tlie  owner  or  reputed  owner. 
If,  then,  in  his  notice,  he  says  to  the  world 
that  a  certain  person  is  the  owner  or  re- 
puted owner,  no  one  is  damaged;  and  if, 
upon  foreclosure  proceedings,  he  proves 
either  allegation,  he  certainly  subHtuu- 
tiates  his  claim  upon  that  point.  In  the 
case  of  Arata  v.  Mining  Co.,  65  Cal.  340, 
4  Pac.  Rep.  195,  the  court  held  the  alle- 
gation of  "owner  and  reputeJ  owner"  a 
substantial  compliance  with  the  law,  for 
the  party  could  have  been  both.  So,  in 
this  case,  he  c  a  n  be  either,  and ,  if  so,  the  re- 
quirement  of  the  statute  has  been  met.  If, 
then,  the  learned  judge  passed  upon  this 
point  adversely  to  the  plaintiffs  In  the 
court  below,  a«  it  ronat  be  presumed  he 
did,  from  the  form  of  the  record,  it  was 
error.  But,  in  any  view  of  tbecase  as  here 
presented,  it  was  a  harmless  error. 

2.  Were  the  notices  of  claim  of  liens 
properly  verified?  The  verification  was 
substantially  the  same  as  to  each  claim. 
The  claims  themselves  set  out  fully  what 
the  statute  requires,  and  in  all  but  one 
case  were  signed  by  the  party  asking  the 
lien.  To  the  notices  were  attached  affi- 
davits, also  signed  by  the  parties,  and 
sworn  to  before  a  notary.  Those  affldn- 
vits  iiecesHarily  refer  to  the  claims  to 
which  they  are  attache<l.  Do  they  sub- 
stantially verify  the  claim?  The  follow- 
ing is  one  of  the  affidavits :   "On  this 

personally  appeared before  me,  and 

who,  being  by  me  first  duly  sworn,  on  his 
oath  states  that  the  abstract  of  Indebt- 
edness mentioned  and  desciibed  in  the 
foregoing  notice  is  true  and  correct,  and 
that  there  is  still  due  and  owing  and  un- 
paid to  him  from  the  said mine  and 

its  owner  the  sum,"  etc.  Section  1524, 
Comp.  Laws  1884,  states  what  the  claim 
should  be,  and  what  should  be  verified. 
A  part  of  the  section  is  as  follows:  "A 
claim  containing  a  statement  of  iiis  de- 
mands, after  deducting  all  just  credit  and 
offset,  with  the  name  of  the  owner  or  re- 
puted owner,lf  known,  and  also  the  name 
of  the  person  by  whom  he  wasentployed,  or 
to  whom  he  furnished  the  materials,  with  a 
statement  of  the  terms,  time  given,  and  cod- 


ditlon  of  Ms  contract,  and  also  a  descrip- 
tion of  the  property  to  be  charged,  which 
claim  must  be  verified  by  the  oath  of  him- 
self, or  of  some  other  person."  It  is  very 
evident  that  the  claim  contains  certain 
specific  statemeuts, — five  in  number, — any 
one  of  which  being  absent  annihilates  the 
claim  of  lien.  Phil.  Mech.  Liens,  §  342.  It 
is  also  plain  that  the  claim — not  any  one 
or  more  averments  of  the  claim  less  than 
all,  but  the  claim  itself— must  be  verified; 
and,  If  such  claim  is  not  verified,  it  is  no 
notice,  and  binds  no  one;  it  raises  no  lien 
whatever.  Finane  v.  Hotel  &  Imp.  Co.,  8 
N.  M.  256.  5  Pac.  Rep.  725.  This  verifica- 
tion need  not  be  in  the  exact  language  of 
the  statute;  for,  if  it  substantially  meets 
the  requirements  of  the  statute,  it  Is  all 
that  is  necessary.  Bat  substantial  com- 
pliance is  not  met  when  the  verification 
does  not  cover  all  the  essential  elements 
of  the  claim;  or  wiien,  under  the  guioe  of 
substantial  compliance,  the  court  must 
add  something  to  the  afilduvit  or  oath  by 
Intendment  in  order  that  the  statute  may 
be  compiled  with.  It  is  not  necessary  in 
this  territory  that  there  should  be  an  affi- 
davit to  the  claim.  It  is  sufliclent  if  the 
claim  is  signed  by  the  party,  and  that  the 
notary  or  other  proper  officer,  under  his 
signature  and  seal,  says  that  it  is  sworn 
to  by  the  jierson  signing  it.  But  the  want 
of  a  verification,  or  of  a  sufficient  verifica- 
tion, is  a  defect  which  goes  to  the  whole 
claim,  and  cannot  be  amended.  Phil. 
Mech.  Uens,  §  3G6.  It  is  fatal,  though  the 
party  actually  swear  to  the  claim,  if  the 
notary  has  neglected  to  sign  the  verifica- 
tion or  attach  his  seal.  Finane  v.  Hotel 
&  Imp.  Co.,  supra.  While  it  was  not  nec- 
essary for  the  claimant  to  make  an  affida- 
vit, he  hasdoneso.and  in  it  hehas  specific- 
ally stated  what  he  has  sworn  to,  and  by 
that  he  is  bound.  He  swears  "  that  the 
abstract  of  indebtedness  mentioned  and  de- 
scribed in  the  foregoing  notice  is  true  and 
correct."  Can  this,  in  substance,  mean  the 
whole  claim  above  set  out?  Itisconteud- 
ed  that  the  words  "abstract  of  indebted- 
ness" are  intended  to  mean  the  whole 
claim,  and  that  we  should  so  interpret  it. 
But  In  the  claims  themselves  there  is  a 
specific  statement  of  a  moneyed  Indebted- 
ness, placed  in  a  brief  form,  as  the  law  re- 
quires. To  that  brief  statement  of  indebt- 
edness the  affidavit  naturally  relates.  Are 
we  justified,  in  order  to  sustain  the  lien, 
to  suppose  that  it  means  more  than  it 
says?  We  do  not  hold  that  the  verifica- 
tion should  be  the  languageof  thestatute, 
or  that  it  should  necessarily  use  tlie  term 
"claim."  Any  set  of  words  unmistakably 
pointing  to  the  whole  claim  will  be  suffi- 
cient. If  the  affidavit  had  said  the"  above 
abstract,"  as  it  might  fully  cover  the 
claim  without  great  violence  to  the  lan- 
guage, it  might  have  been  sufficient.  The 
claimant  was  not  satisfied  with  that,  but 
limited  its  application  by  the  use  of  the 
qualifying  words,  "of  indebtcilness. "  The 
word  "abstract,"  standing  alone,  would 
have  a  general  or  indefinite  meaning,  but 
in  this  case  It  is  immediately  limited  when 
the  words  "of  indebtedness"  are  added  to 
the  single  tbonght  of  owing  money.  The 
statute  says  he  must  give  a  statement  "of 
bis  demands  after  deducting  all  just  cred- 
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its  and  offsets. "  That  Is  a  statement  of 
the  indebtedness;  but  there  are  four  other 
eHsentials  of  the  claim,  all  of  which  must 
be  verified,  or  the  lien  la  not  perfected. 
In  this  case  the  Indebtedness  is  all  that  is 
verified.  The  only  apparent  answer  to 
this  line  of  argument  Is  to  contend  that 
there  la  no  indebtedness  unless  all  the  five 
essentials  of  the  notice  are  present;  that 
indebtedness  is  onl.r  a  fact  when  it  grows 
out  of  the  presence  of  the  five  require- 
ments of  the  statute  constituting  a  guod 
notice.  But  this  is  palpably  fallacious, 
tor  this  reason :  the  indebtedness  is  a  per- 
Ronal  claim  Independent  of  the  lien.  Can 
It  be  said  that  this  defendant  could  not 
have  been  indebted  to  these  plaintiffs  un- 
less he  had  been  the  owner  or  reputed 
owner  of  the  mine?  Certainly  not.  He 
might  have  been  a  contractor,  as  in  the 
Las  Vegas  Hotel  Case,  in  which  he  would 
have  been  Indebted  to  the  plaintiffs  for 
working  for  him  in  the  mine,  yet  it  would 
not  have  been  necessary  to  have  alleged 
that  be  was  the  owner  or  reputed  owner 
to  sustain  the  Indebtedness.  The  plain- 
tiffs could  have  sworn  that  "the  above 
abstract  of  indebtedness  was  Just  and 
true, 'and  have  had  no  reference  to  the 
ownership  or  to  the  terms  of  thecontract, 
and  yet  his  TeriBcation  be  absolutely 
truthful.  Will  It  be  contended  that  there 
could  not  have beenan  indebtednessinthis 
case  if  the  claimant  had  neglected  to  have 
described  the  property  or  have  given  the 
terms  of  the  contract?  Certainly  not. 
Yet  would  not  the  aflidavlt  have  referred 
in  that  case  spec-itically  to  the  "abstract 
of  indebtedness,"  etc.?  If  it  would,  bow 
can  it  be  said  in  this  case  to  cover  more 
than  in  the  case  supposed?  It  should  be 
remembered  that  the  rule  of  construction, 
whether  strict  or  liberal,  has  reference  to 
the  language  of  the  statute,  not  to  that 
used  in  compliance  with  the  statute.  The 
question  hei-e  is,  not  what  construction 
shall  be  given  to  the  nrords  "abstract  of 
indebtedness,"  but  to  the  word  "verifica- 
tion,"  as  used  in  the  statute.  We  said  that 
the  word  "  verlflcution "  In  the  statute 
does  not  require  an  affidavit;  it  does  not 
require  the  signature  of  the  party  to  the 
affidavit;  it  does  not  require  the  word 
"claim"  to  be  used;  but  it  does  require 
that  the  officer  who  certifies  to  the  oath 
should  sign  the  same,  and  attach  his  seal 
thereto;  it  does  require  the  use  of  such 
plain  and  unmistakable  language  that 
there  can  be  no  reasonable  doubt  buttbat 
he  is  swearing  to  the  whole  claim.  There 
can  he  no  injustice  to  any  one  in  thus 
holding,  while  any  other  holding  would 
be  fruitful  of  unnecessary  litigation.  It 
any  use  of  language  might  meet  the  re- 
quirements of  a  verification,  tlien  there  is 
ni>  possible  rule  by  which  to  determine 
what  that  language  should  be,  except  the 
opinion  of  the  Judge  in  any  given  case. 
And  no  one  would  ever  be  certain  that  the 
rerlfleation  was  proper  unless  the  case 
was  taken  to  the  court  of  last  resort. 
Language  should  be  used  in  every  case 
which,  without  labored  argument  or  in- 
tendment, will  cover  the  whole  require- 
ment of  a  verification;  and  such  language 
as  will  the  more  readily  and  naturally  ap- 
ply to  a  part  only  of  the  requireuients  ot 


the  verification  ought  not  to  be  made  by 
intendment  to  cover  more  than  in  sound 
logic  it  is  able  to  do.  The  veiificatlons 
to  these  claims  being  imperfect,  the  judg- 
ment of  the  lower  court  was  correct,  and 
will  accordingly  be  affirmed. 


O'Bbibx,  C.  J.,  and  Lre,  J., concur. 
Fib,  J.,  did  not  sit  in  this  case. 


Mo- 


Fbebman,  J.,  (dlsseoting.)  I  find  myself 
unable  to  agree  with  the  majority  of  the 
court  in  the  conclusions  reached  in  this 
case.  This  is  an  appeal  from  a  decree  ren- 
dered by  the  district  court  of  Sierra  coun- 
ty, dismissing  appellants'  bill  filed  in  said 
court  to  enforce  a  lien  for  work  and  labor 
performed  on  a  certain  mine  of  which  re- 
spondent was  the  owner  or  reputed  owner. 
The  only  question  presented  for  our  de- 
termination  is  as  to  the  validity  of  the 
verification  of  the  notice  of  the  lien.  The 
verifications  in  all  the  cases  are  substaa- 
tlally  Identical,  so  that  we  give  one  as 
Illustrating  all.  It  is  as  follows:  "Terri- 
tory ot  New  Mexico,  county  of  8ierra— ss.: 
On  this  the  27th  day  of  February,  1888, 
personally  appeared  before  me  the  above- 
named  Mitchell  S.  Minor,  and  who,  being 
by  me  duly  sworn, on  his  oath  states  that 
the  abstract  of  indebtedness  mentioned 
and  described  in  the  foregoing  notice  Is 
true  and  correct,  and  that  there  is  still 
due  and  owing  and  unpaid  to  him  from 
said  Humming  Bird  mine  and  its  owner 
the  sum  of  $259.00.  Mitchbll  A.  Minor. 
Subscribed  and  sworn  to  before  me  this 
27th  day  of  February,  1888.  [Notarial 
Seal.]  Gborqe  A.  Bebbe, Notary  Public." 
It  is  insisted  that  this  verification  does 
not  meet  the  requirement  of  the  statute, 
which,  after  prescribing  the  several  state- 
ments which  shall  be  embodied  in  the 
claim,  provides  that  the  "claim  must  be 
verified,"  etc.  Much  has  been  written  on 
the  subject  of  the  proper  construction  to 
be  given  to  statutes  providing  tor  me- 
chanic's lien.  By  some  authorities  it  has 
been  held  that  the  statute  gives  preference 
to  one  creditor  over  another,  and  ought 
therefore  to  be  strictly  construed.  By 
others  the  doctrine  announced  is  that 
these  statutes  are  remedial  in  their  char- 
acter; that  they  are  enacted  to  protect  a 
class  of  persons  notalways  abletoprotect 
themselves, — parties  whose  labor  and  toll 
have  contributed  materially  to  the  value 
of  the  property  sought  to  be  charged  with 
the  lien;  and  that,  therefore, such  statutes 
should  receive  a  liberal  construction. 
Phil.  Much.  Liens,  16.  Our  own  supreme 
court  has  held  both  of  these  conflicting 
doctrines.  Hobha  v.  Spiegelberg,  3  N.  M. 
222,  5  Pac.  Rep.  629,  and  Finane  v.  Hotel 
&  Imp.  Co.,  3  N.  M.  258,  5  Pac.  Rep.  725.  I 
believe  the  correct  doctrine  to  be  that 
when  the  controversy  arises  between  the 
mechanic  and  the  owner  of  mining  prop- 
erty, or  one  in  privity  with  the  owner,  a 
liberal  construction  should  be  given  to  the 
remedy;  that,  on  the  contrary,  where  the 
enforcement  ot  the  remedy  must  result  in 
charging  the  owner  of  the  property  with 
a  debt  not  contracted  by  him,  and  with  a 
debt  ali-eady  paid  to  the  contractor,  then 
the  remedy  should  have  a  strict  construc- 
tiou.    FhlL  Mech.  Liens,  $  18.    This  case 
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falls  within  the  first  condition  named. 
The  owner  oi  the  property,  the  value  of 
which  wan  enhanced  by  the  labor  of  the 
appellajits,  resiftts  the  enforcement  of  their 
lien  npun  the  highly  technical  ground  that 
the  verification  alleges  that  the  "ai>strBct 
of  indebtedness  mentioned  and  described 
In  the  foregoing  notice"  is  true,  whereas 
the  statute  requires  that  the  "claim  most 
be  verified."  It  is  admitted  that  the 
claims  set  ont  In  the  notices  are  substan- 
tially in  accord  with  the  statute.  The  uo- 
ticeh  themselves,  if  we  except  that  of  Mc- 
Crillis,  found  on  paiie44  of  tiie record,  seem 
to  be  not  only  a  substantial,  but  a  literal, 
compliance  with  the  statute;  and  I  think 
the  notice  of  McCrillis,  while  it  does  noc 
comply  literally  with  the  statute,  is  suffl- 
ciently  speciflc  to  entitle  the  complainant, 
as  against  the  owner  of  the  mine,  to  the 
remedy  provided  by  statute.  The  notice 
sets  out — First,  the  name  of  the  mine;  sec- 
ond, Its  location ;  tblnJ,  the  name  of  the 
foreman;  fourth,  the  time  at  which  the 
work  was  done;  ffftb,  the  number  of  days, 
and  the  price  perday,etc. ;  sixth,  the  name 
of  the  owner  and  manager;  neventb ,  the 
total  amount  due  from  the  owner  of  the 
mine, "  upon  which  nothing  has  been  paid. " 
The  sole  purpose  ol  thn  notice  is  to  ad- 
vise theowner  of  the  niinlngproperty  tliat 
the  mechanic  or  workman  looks  to  the 
property  as  a  security  tor  his  debt,  and 
that  unless  his  claim  is  satisfied  he  will  re- 
sort to  the  remedy  provided  by  statute. 
The  statute  requires  several  matters  to  be 
set  out  in  the  claim,  including,  among 
others,  a  statement  of  the  demand ;  the 
name  of  the  owner  or  reputed  owner;  the 
name  of  the  person  by  whom  the  claimant 
was  employed  ;  with  a  statement  of  tlie 
terms,  time  given,  and  conditions  of  his 
contract;  also  a  description  of  the  proper* 
ty  to  ba  charged  with  the  lien;  "which 
claim  must  be  verified  by  the  oath  of 
himself  or  some  other  person. "  It  Is  in- 
sisted that  the  statement  in  the  verifica- 
tion under  consideration,  that  "the  ab- 
stract of  indebtedness  menti<med  and  de- 
scribed in  the  foregoing  notice  is  true  and 
correct,  and  there  is  still  due  and  owing 
and  unpaid, "etc.,  is  not  a  satisfaction  of 
the  requirements  of  the  statute;  that  the 
words  "abstract  of  indebtedness"  are  not 
the  equivalen  t  of  the  word  "  claim ; "  that, 
instead  of  stating  that  the  "abstract  of 
indebtedness  mentioned  and  described  in 
the  foregoing  notice"  was  true,  the  affiant 
should  have  stated  that  the  "foregoing 
claim  "Is  true,  etc. ;  that  the  affidavit  in 
this  case  may  be  literally  true;  that  is  to 
say,  the  abstract  of  indebtedness  set  out 
may  be  correct,  and  yet,  by  reason  of  some 
defects,  the  claimant  may  not  be  entitled 
to  maintain  bis  lien.  I  cannot  assent  to 
this  view.  The  debt,  if  it  existed,  grew 
out  of  the  special  matters  set  out  in  the 
notice.  It  required  all  of  those  to  consti- 
tute a  valid  claim,  and  an  affidavit  that 
"the  foregoing  abstract  of  Indebtedness  is 
true"  is  the  equivalent  of  the  statement 
that  the  "foregoing  claim"  is  true. 
"Claim"  itself  is  equivalent  to  "abstract 
of  indebtedness."  It  required  every  item 
contained  in  the  notice  to  make  up  this 
abstract.  What  the  claimant  means  by 
the  abstract  is  the  several  matters  set  out 


in  the  notice,  tor  be  follows  up  this  lan- 
guage with  a  statement  as  to  the  amount 
of  money  due  bini.  Itisinsisted, however, 
that  this  is  a  matter  of  construction ; 
that,  it  the  affiant  were  on  trial  for  per- 
jury committed  in  any  false  statement 
aa  to  matters  set  up  in  his  claim,  he 
could  not  be  convicted,  inasmuch  as  he 
has  nut  sworn  that  the  claim  is  true,  but 
only  that  the  "abstract  o(  indebtedness" 
is  true.  I  cannot  accept  thisnonstruction. 
If  any  material  matter  set  out  in  the  no- 
tice was  false,  then  the  statement  that  the 
"foregoing  abstract  of  indebtedness  is 
true"  was  also  false;  or  the  validity  of  It 
depended  upon  the  truth  of  the  matters  set 
out  in  the  notice.  Why  is  not  the  expres- 
sion "the  foregoing  abstract  of  indebted- 
ness" as  comprehensive  as  the  expression 
"the  foregoing  claim?"  The  statute  pre- 
scribed no  form  tor  the  verification.  It 
merely  provides  that  the  "claim  must  be 
verified."  How  it  is  to  be  verified  is  left 
largely  to  thesoundjudgmentot  the  claim- 
ant. The  fact  that  this  law  was  intend- 
ed to  provide  a  remedy  for  laborers  and 
mechanics,  a  class  of  men  not  understood 
to  be  skilled  in  the  use  of  legal  forms,  and 
that  the  legislature  failed  to  provide  a 
form  for  their  use.  Is  to  uiy  mind  satis- 
factory evidence  that  it  was  not  intended 
that  the  law  receive  a  stricter  technical 
cuustruction.  It  requires  no  liberal  use  of 
language  to  suggest  quite  a  number  of 
forms  that  might  be  used  a«  a  verifica- 
tion of  claims  of  this  character.  Take 
either  of  the  following  for  example:  "The 
foregoingclaim  is  true;"  "The statements 
made  in  the  foregoing  notice  are  true;" 
"  Affiant  is  entitled  to  the  lien  by  virtue  of 
the  matters  set  out  in  tlie  foregoing  no- 
tice;" and  yet  I  doubt  whether  either  of 
the  examples  given  satisfies  more  fully  the 
requirements  of  the  statute  than  the  lan- 
guage used  in  the  case  under  considera- 
tion. Mr.  Jones,  in  his  work  on  Liens,  in 
section  14Q2,  says :  "  As  to  the  form  of  veri- 
fication, if  the  statute  does  not  prescribe 
it,  or  the  general  purport  of  the  affidavit, 
the  better  practice  is  to  annex  a  declara- 
tion under  oath  to  the  effect  that  the  facts 
stated  are  true. "  It  has  been  held,  how- 
ever, in  cases  similar  to  this,  where  the 
purpose  was  to  verify  a  claim,  that  no 
formal  affidavit  was  necessary.  The  state- 
ment of  the  claim,  followed  by  the  inform- 
al certificate  "sworn  to."  was  held  suffi- 
cient. See,  also,  Mr.  Phillips'  Work  on 
Mechanic's  Liens,  (section  .%6,)  wherein, 
treating  of  verification  of  claims,  he 
says  that  the  "signature  of  the  claimant 
appended  to  his  statement,  and  the  certifi- 
cate of  the  clerk  ot  the  court  that  lie  made 
oath  to  the  accompanying  affidavit,  is  a 
substantial  compliance  with  the  statute 
which  demands  that  the  statement  shall 
be  verified  by  oath;"  citing  Las  well  v. 
Presljyterian  Church,  46  Mo.  279.  In  the 
case  of  Kezartee  v.  Marks,  16  Pac.  Itep. 
4U7,  decided  by  the  supreme  court  of  Ore- 
gon, the  verification  wasas  follows:  The 
claimant  set  out  the  facts  necessary  to 
constitute  the  notice  and  signed  the  paper. 
Appended  to  this  was  the  following: 
"Subscribed  and  sworn    to  before  me 

25, 1886. 

"T.  B.  Shguida.v,  County  Clerk. " 
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In  ralin;;  upon  the  validity  of  this  verifl- 
'Cation,  the  court  eaid:  "Counsel  for  ap- 
pellant also  object  to  these  'claims' for 
the  reason  thoy  are  not  verified.  Section 
3673,  fliira  Code,  requires  a  claim  '  to  be 
filed  with  the  county  clerk,'  'which  claim 
ahall  be  verified  by  the  oath  of  himself,  or 
some  other  person  having  knowledge  of 
the  facts.'  This  statute  does  not  pre- 
scribe an.y  particular  form  In  which  such 
verification  shall  be  made.  No  doubt  the 
better  practice  would  be  in  the  form  of  an 
affidavit,  to  be  annexed  to  the  claim,  to 
the  effect  that  the  facts  therein  stated  are 
true;  but,  the  statute  not  having  pre- 
scribed the  form,  we  do  not  feel  disposed 
to  say  that  a  claim  signed  by  the  party, 
and  verified  by  his  oath,  is  invalid.  The 
present  lien  law  was  evidently  designed  to 
simplify  the  proceedings  thereunder  to  a 
greater  extent  than  any  preceding  statute 
in  this  state  on  that  subject,  and  this  form 
of  veriflcation  may  be  all  that  the  legisla- 
ture designed.  We  therefore  hold  that 
these  claims  were  verified. " 

The  supreme  court  of  Indiana,  discuss- 
ing the  subject  of  nieclmnics'  liens,  in  the 
case  of  Gilman  v.  Gard,  29  Ind.  292,  say: 
"This  statute  is  eminently  remedial,  in- 
tended for  the  benefit  and  protection  of 
subcontractors,  journeymen,  mechanics, 
and  laborers,  and  the  courts  should  not  in- 
dulge in  such  niceties  of  construction,  or 
sncb  useless  requirement  in  practice,  as 
will  tend  to  defeat  its  oliject,  without  re- 
sulting in  any  good  end. "  In  Tennessee  it 
was  said  the  lien  given  to  mechanics 
should  not  be  defeated  by  a  too  rigid  con- 
struction of  the  statute;  so  that,  although 
it  is  given  on  the  condition  that  a  "special 
contract  with  the  owner  of  the  lot  of 
ground"  is  made  by  the  mechanic  or  un- 
dertaker, nothing  more  Is  required  than 
an  employment  and  undertaking  to  do  the 
work.  Barnes  v.  Thompson,  2  iSwan,  313. 
In  the  case  of  De  W'ltt  v. Smith,  03  Mo  266, 
the  notice  of  the  lien  described  the  house 
as  situate  on  block  2.  It  appeared  on 
trial,  however,  that  the  building  was  on 
lot  20.  The  Hen  was  maintained  on  the 
ground  that  defendant  owned  no  other 
property  in  any  other  part  of  the  city, 
and  was  not,  therefore,  misled  by  this 
description.  The  statute  requires  that 
the  notice  shall  contain  "a  true  descrip- 
tion of  the  property,  or  so  near  as  to  iden- 
tify tlie  same. "  TUe  statute  ( Wag.  St.  p. 
909,  §  5)  requires  that  there  be  given  under 
oath  a  true  description  of  the  property. 
The  affidavit  in  this  case  was  that  "the 
above  Is  a  true  description  of  the  build- 
ing."  Here  the  affidavit  is  defective.  In 
that  it  does  not  refer  to  the  "  property, " 
but  the  " bouse, "  and  it  is  furtlier  defect- 
ive, in  that  it  gives  to  the  house  a  wrong 
location.  In  sustaining  this  lien  the 
court  say:  "There  Is  great  reluctance  to 
set  aside  a  mechanic's  claim  merely  for 
loose  description,  as  the  acts  generally 
contemplate  that  the  claimants  prepare 
their  own  papers ; "  and  again : "  The  courts 
at  one  time  were  Inclined  to  hold  that 
enactments  for  mechanics'  Hens  were  in 
derogation  of  the  common  law,  and  their 
1>rovisions  ought,  therefora,  to  be  con- 
strued strictlj'  against  those  who  sought 
to  avail  themselves  of  their  benefits;    but 


the  better  doctrine  now  is  that  these  stat- 
utes are  highly  remedial  in  their  nature, 
and  should  receive  a  liberal  construction, 
to  advance  the  just  and  beneticent  objects 
had  in  view  in  their  passage.  Their  great 
aim  and  purpose  Is  to  do  substantial  jus- 
tice between  the  pai-ties,  and  those  should 
never  be  lost  sight  of  in  giving  them  a 
practical  construction.  •  »  •  Had  a 
third  party  purchased  the  property  with 
no  other  notice  of  record,  he  might  have 
been  deceived  by  the  misdescription  of  the 
block,  and  so  It  would  not  be  notice  to 
him.  "  •  •  As  to  Mchell,  the  owner  In 
this  case,  It  could  not  be  pretended  that 
he  was  misled. " 

Applying  this  doctrine  to  the  case  under 
consideration,  I  ask,  how  is  it  possible  to 
suppose  that  the  owner  of  the  mine  wa<« 
misled  by  this  verification  ?  Suppose  the 
veriflcation  was  defective,  who  is  Injured 
by  It?  Is  It  possible  to  suppose  that  the 
owner  of  the  mine  did  not  know  that 
these  laboring  men  were  endeavoring  to 
avail  themselves  of  the  means  offered  l>y 
the  statute  to  secure  a  just  recompense 
for  their  toll  ?  Is  he  to  be  allowed  to  en- 
joy the  fruits  of  their  labor  because,  for- 
sooth, they  used  two  unnecesKary  words 
in  their  veriflcation?  In  the  opinion  of 
the  majority  of  the  court,  it  is  admitted 
that  no  particular  form  Is  necessary. 
"Any  set  of  words  unmistakably  point- 
ing to  the  whole  claim  will  be  sufficient," 
it  is  said.  It  Is  admitted  that  the  claim- 
ant need  not  even  have  used  the  word 
"claim"  In  his  verification;  thatthe  terms 
"above  abstract"  might  have  been  suffi- 
cient; but  it  Is  insisted  that  the  claimant 
has  himself  destroyed  the  force  of  his  veri- 
fication by  the  limitation  placed  upon  it 
t>y  the  use  of  the  words  "of  Indebtedness." 
If  he  had  said,  "The  foregoing  abstract  is 
true,"  his  verification  would  have  been 
good;  but  having  said,  "The  foregoing 
abstract  of  Indebtedness  is  true,"  his  veri- 
flcation is  absolutely  void,  and  he  must 
lose  every  dollar  of  the  wages  due  blm  for 
labor  in  the  mine.  This  construction 
seenij  to  me  not  only  substantially,  but 
literally,  inaccurate.  Let  us  turn  again 
for  a  moment  to  the  veriflcation  itself,  and 
see  if  it  bears  evidence  of  an  Intention  on 
the  part  of  the  claimant  to  limit  his  verifl- 
cation to  the  amount  due.  He  swears  to 
two  substantivefacts:  Thirst,  that"  the  ab- 
stract of  Indebtedness  mentioned  and  de- 
scribed In  the  foregoing  notice  is  true  and 
correct;"  /teconrf,  that  "there  is  still  due 
and  owing  and  unpaid  to  him  •  •  • 
the  sum  of, "  etc.  It  seems  to  me  too  clear 
for  argument  that  the  first  clause  of  this 
verification  Is  Intended  to  embrace  and 
does  embrace  every  material  allegation 
set  out  in  the  notice,  and  that  the  second 
clause  is  intended  as  a  veriflcation,  and  is 
a  verification  of  the  fact  that  the  Indebt- 
edness still  exists.  Theconstructlon  given 
by  the  majority  eliminates  entirely  from 
the  verification  the  first  clause  thereof, 
for,  If  it  was  the  intention  of  the  affiant  to 
limit  the  verification  to  the  "indebted- 
ness,"  the  second  paragraph  of  the  verifi- 
cation was  ail  that  was  necessary.  Nor 
am  I  able  to  concur  with  the  majority  of 
the  court  that  the  construction  which 
they  have  given  to  this  statute  will  have 
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the  effect  of  preventing  litigation.  On  the 
contrary,  it  ■will  resnlt  in  promoting  liti- 
Kation,  unless  tbe  legislature  shall  umeurl 
the  law.  Here  is  a  statute  which,  with- 
out sugeesting  any  form,  declares  that  the 
claim  must  be  verified,  and  yet  in  constru- 
ing that  statute  It  is  held  that  tlie  verifi- 
cation is  fatally  defective,  because  it  is  lim- 
ited by  the  two  words  "  of  indebtedness. " 
The  statute  prescribes  no  form,  nor  does 
the  opinion  of  the  majority  presiiribe  any 
form.  The  only  suggestion  as  to  form  is 
contained  in  the  following  ianguagH,  taken 
from  the  opinion  of  the  majority:  "Lan- 
guage should  be  used  in  every  case  which, 
without  labored  argument  or  intendment, 
will  cover  the  whole  regnirement  of  a  ver- 
ification. "  This  is  precisely  what  I  insist 
was  done  in  the  case  at  bar.  It  seems  to 
me  that,  so  far  from  any  argument  being 
necessary  to  show  that  these  miners  in 
tended  to  verify  these  claims,  it  requires 
the  most  refined  criticism  to  show  that 
they  did  not  intend  to  verify  their 
"claims,"  but  meant  only  to  verify  the 
"indebtedness."  The  decision  reached  in 
this  case  exposes  miners  and  mechanics  to 
the  very  dangers  from  which  it  is  assumed 
they  ought  to  be  protected,  viz.,  the  peril 
of  having  their  liens  declared  void  unless 
verified  iu  such  form  and  manner  as  will, 
in  the  opinion  of  the  court,  meet  fully  all 
the  requirements  of  the  statute.  It  must 
not  be  forgotten  that  as  a  rule  mechanics 
and  miners  are  not  lawyers,  and  that  this 
statute  was  passed,  not  for  the  benefit  of 
lawyers,  but  of  mechanics.  I  submit, 
therefore,  that  the  opinion  in  this  case,  so 
far  fron)  aiding  the  mechanic,  will  be  found 
to  complicate  his  difficulties.  The  liens  in 
the  cases  at  bar  are  declared  void, and  the 
miners  made  to  lose  their  wages,  because 
they  improperly  used  the  two  words  "of 
indebtedness."  The  next  attempt  may  be 
futUe  because  it  does  not  contain  enough. 
How  is  the  miner  to  Icnow  that  he  has 
brought  himself  within  the  rule  by  the 
"use  of  such  plain  and  unmistakable  lan- 
guage that  there  can  be  no  reasonable 
doubt  but  that  he  is  swearing  to  the 
whole  claim?"  I  think  the  better  rule 
ma.y  be  stated  as  follows,  to-wit:  That 
where  it  appears  that  the  miner  or  me- 
cbauic  has  used  words  which  by  plain  In- 
tendment wei'e  designed  to  operate  as  a 
Verification,  and  where  it  is  evident  that 
the  miner  or  mechanic  was  endeavoring 
to  secure  the  benefit  of  the  statute  pro- 
vided for  such  cases,  and  where  such  state- 
ment is  sworn  to.  It  ought  to  be  regarded 
as  a  verification,  within  the  meaning  of 
the  statute. 

For  these  reasons  I  am  unable  to  concur 
In  the  opinion  rendered  by  a  majority  of 
the  court;  but  there  is  another  considera- 
tion which,  though  not  raised  iu  the  argu- 
ment. Is,  in  my  opinion,  entitled  to  gr<.ut, 
if  not  controlling,  weight.  The  law  creat- 
ing a  lien  In  chpps  of  this  character  is 
found  in  the  Compiled  Laws,  sections  1519 
to  1641,  inclusive.  Section  1511)  defines  a 
lien.  Then  follows  section  1520,  which  de- 
clares. In  substance,  that  every  person 
who  performs  labor  on  any  mining  claim, 
whether  such  labor  be  performed  at  the 
Instance  of  the  owner  or  other  person  hav- 
ing charge  of  any  mining,  "has  a  lien  up- 


on the  same."  Section  1523  provides  that 
this  character  of  lieu  shall  be  referred  to 
any  lien,  mortgage,  or  other  incumbrance 
which  moy  have  attached  subsequent  to 
the  time  when  the  work  commenced,  and 
preferred  also  to  prior  unrecorded  liens. 
Then  follows  thesection  already  discussed, 
which  relates  to  the  verification  and  re- 
cording of  such  liens.  Now,  it  is  to  be  ob- 
served that  section  1520  creates  and  fixes 
this  lien  in  the  most  unequivocal  terms, 
without  reference  to  any  verification  on 
record.  The  language  of  the  statute  is 
not  that  any  one  performing  the  work 
and  filing  and  verifying  the  claim  shall 
have  a  lien ;  it  does  not  provide  even  that 
any  one  performing  the  work  may  have  a 
lien.  The  language  of  the  statute  is: 
"Every  person  »  •  •  who  performs 
labor  in  any  mining  claim  has  a  lien  upon 
the  same  for  tlie  work  and  labor  done 
or  materials  furnished."  Independently, 
therefore,  of  the  provisions  of  the  statute 
making  these  preferred  liens  from  the  com- 
mencement of  the  work,  independently  of 
what  has  been  said  iu  defense  of  a  liberal 
construction  of  the  law,  I  am  satisfied 
that,  as  between  the  mechanic  and  the 
owner  of  the  property,  no  registration  of 
the  lien  is  necessary.  As  between  the  par- 
ties themselves,  what  is  the  necessity  for 
recording  the  lien?  I  know  of  no  instance 
in  which,  as  between  the  parties  them- 
selves, it  is  necessary  to  the  validity  of  an 
instrument  that  it  be  recorded.  What  is 
the  purpose,  and  the  only  purpose,  of  re- 
cording an  instrument?  It  is,  of  course, 
to  give  notice  to  strangers.  But  this  is 
not  all ;  for  it  is  to  be  observed  that,  in 
cases  of  this  character,  it  is  not  tlie  con- 
tract of  the  parties,  but  the  statute,  that 
creates  the  lieu.  The  contract  of  the  par- 
ties, which  may  be  oral  or  written  or  im- 
plied, creates  the  obligation,  but  the  stat- 
ute fixes  the  lien.  Tlie  whole  of  section 
1524  is  devoted  to  the  purpose  of  prescrib- 
ing the  mode  by  which  such  liens  may  be 
good  as  against  third  parties,  and  has  no 
reference,  as  between  the  parties  them- 
selves, to  the  creation  of  the  lien.  The 
context  also  shows  that  the  law  contem- 
plates unrecorded  as  well  as  recorded 
liens, /.  e.,  shows  that  it  is  not  necessary 
to  the  existence  of  the  lien  tliat  it  be  re- 
corded. To  illustrate:  Section  1540  pro- 
vides that  "  whenever  any  lien,  recorded, 
has  been  paid  or  discharged, "  etc.  So,  al- 
so, section  1541  provides  that  "all  liens 
shall  take  effect  as  to  the  different  persons 
who  have  liens  from  the  time  of  filing  the 
same  for  record. "  If  to  perfect  the  lien,  as 
against  the  owner  of  tlie  property  it  is 
necessary  to  record  it,  why  use  tlie  words 
I  have  emphasized?  Why  not  have  said, 
"  All  liens  shall  take  effect  from  the  time  of 
filing  the  same?"  Under  the  familiar  rule, 
that  exprpsslo  unias  est  exclusio  ulterius, 
the  omission  to  muntion  the  owner  as  a 
party  against  whom  the  lien  is  to  take 
effect  only  upon  registration  is  itself  a  leg- 
islative construction  of  the  act.  I  am 
therefore  clearly  of  the  opinion  that,  in  or- 
der to  entitle  themselves  to  maintain  this 
action,  it  was  not  necessary  for  the  appel- 
lants to  give  any  public  notice  or  to  verify 
or  record  the  claims.  Section  1520  creates 
the  lien,  and  section  1524  prescribes   the 
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mode  by  which  soch  Hen  may  become  no- 
tice to  the  world,  and  bind  the  property, 
as  against  a  subsequent  incambraace. 


«  N.U.  173) 

TTnited  States  v.  Db  Amador. 
(Supreme  Court  of  New  Mexico.    Aug.  13, 1891.) 
Review  on  Appeai.  —  Impanbuno  Juhibs  — New 

TbiaI/— IS8TKUCTION8 — EVIDENCE — MaBBUOB. 

1.  Where  an  appeal  Is  taken  from  a  court  of 
general  jurisdiction,  all  the  details  of  a  trial  are 

firesumed  to  be  legal  and  sufficient  to  sustain  the 
udgment  until  the  contrary  is  shown. 

2.  Laws  N.  M.  1889,  p.  237,  provides  for  the 
selecting  of  two  different  Juries, —one  to  serve  on 
the  part  of  the  United  States  for  the  diatrlot, 
who  are  to  be  paid  by  the  United  States,  and  one 
to  serve  on  the  part  of  the  territory  for  the  coun- 
ty, who  are  to  be  paid  by  the  territory.  Held, 
that  the  act  regulating  the  impaneling  of  grand 
and  petit  juries  to  investigate  and  try  causes  on 
the  part  of  the  United  States  is  not  special  leg- 
islation, since  it  applies  to  the  imnanellng  of 
jnries  in  every  district  in  the  territory. 

3.  An  objection  to  an  irregularity  in  the  im- 
paneling of  grand  and  petit  juries,  not  talien  in 
the  trial  court.  Is  not  reviewable  on  appeal. 

4.  On  a  trial  for  perjury,  the  court  was  re- 
quested to  charge  that  "if  the  jury  believe  that 
the  witness  •  •  •  testified  truly,  but  that  the 
marriage  to  which  she  testified  was  not  a  legal 
marristge,  they  will  find  tbe  defendant  not  guilty 
of  perjury  in  swearing  that  she  was  notmarried." 
Held,  that,  the  instruction  was  properly  refused, 
as  it  submitted  a  question  oi  law. 

5.  A  motion  for  a  new  frial  is  addressed  to 
the  discretion  of  the  court,  whose  action  cannot 
be  assigned  as  error  on  appeal. 

6.  Where  the  Instructions  fairly  present  the 
issues,  and  more  speuiflc  instructions  are  desired 
by  a  party,  they  snoald  be  asked  for,  as  it  is  not 
tbe  province  of  a  court  to  cover  all  possible  the- 
ories in  a  case. 

7.  On  a  trial  for  perjury  for  false  swearing 
in  a  prosecution  for  adultery,  defendant's  ad- 
missions of  marriage  are  admissible. 

8.  Oral  testimony  is  admissible  to  prove  a 
marriage  ceremony  performed  In  the  republic  of 
Mexico  by  persons  present  at  the  ceremony. 

9.  Where  a  marriage  celebration  is  proven, 
the  contract,  capacity  of  parties,  and  the  valid- 
ity of  the  marriage  will  be  presumed. 

Appeal  from  third  district  court ;  John 
R.  McFiu.  Judge. 

Indictment  for  perjury  by  the  United 
States  ot  America  against  Urbana  Dii- 
ran  de  Amador.  The  defendant  was  con- 
victed, and  appeals.    AHIrmed. 

A.  b.  Fall,  for  appellant.  Eugene  A. 
Fiske.  V.  S.  Atty. 

Lbb,  J.  This  was  an  action  by  Indict 
ment,  returned  in  September,  1890,  by  the 
grand  Jury  of  the  third  Judlclnl  district, 
charging  the  defendant  (appellant)  with 
peijury  In  having  sworn  falsely  in  the  case 
of  the  TJnlted  States  against  Urbana  Dn- 
ran  de  Amador  In  said  court  on  a  charge 
ol  adultery.  The  case  came  on  for  trial 
on  the  23d  day  of  September,  1S90.  and  the 
defendant  was  convicted,  and  the  case  is 
brought  to  this  court  by  appeal.  The 
counsel  for  the  appellant  in  his  brief  says 
that  in  tbe  record  there  is  manifest  error, 
as  shown  by  tbe  transcript;  that  the  In- 
dictment Is  insufilcient,  and  is  an  absolute 
nullity.  In  that  it  was  not  found  and  pre- 
sented by  a  duly-constituted,  legal,  con- 
stitutional, and  properly  selected  and  or- 
ganized grand  Jury ;  that  the  petit  jury  try- 
ing the  case  was  not  composed  of  12  good 


and  lawful  men,  as  contemplated  by  tbo 
laws  of  the  United  States  and  of  this  ter- 
ritory ;  that  the  court  erred  in  refusing 
instructions  asked  by  the  defendant,  and 
In  oveiTuling  her  motion  for  new  trial. 
The  record,  however,  fails  to  show  that 
there  was  any  exception  taken  or  preeent- 
>d  upon  either  ot  the  assignments  made 
here;  nor  does  the  record  anywhere  show 
why  or  by  what  means  the  grand  Jury 
that  found  the  indictment,  and  the  petit 
Jury  that  tried  the  case,  were  not  lawful 
and  properly  constituted  Juries.  The  re- 
citals in  tbe  record  show  them  to  have 
been  good  men,  taken  from  the  body  ot 
the  district,  tally  quallfled  and  properly 
Impaneled  ;  and  the  record  does  not  show 
uny  challenge,  or  objections  to  the  Indl* 
vidual  members  ot  either  of  the  Juries. 
And  this  court  has  decided  that  in  a  court 
of  general  Jurisdiction  all  the  details  ot  a 
trial  are  presumed  to  be  legal  and  suffi- 
cient to  sustain  tbe  Judgment,  until  the 
contrary  Is  shown.  Territory  ▼.  Webb,  2 
N.  M.  147,  Territory  v,  Yarberry  Id.  458. 
And  it  has  also  been  held  that  error 
claimed  upon  the  trial,  to  which  no  ex- 
ception was  taken  in  the  court  below, 
cannot  be  reviewed  In  this  court.  Terri- 
tory V.  O'Donufill,  4  N.  M.  66,  12  Pac.  Rep. 
743;  Territory  v.  Baker,  4  N.  M.  122,18 
Pac.  Rep.  30. 

The  contention  in  the  brief  is  that  the 
act  ol  February  26,  1889.  (Sess.  T^aws  1889, 
p.  227,1  Is  special  legislation,  and,  as  such, 
falls  within  the  provision  of  tbe  act  of 
congress  of  July  80,  1886,  (24  U.  S.  St.  at 
Large,  170.)  That  act  provides  tor  the 
selecting  of  two  different  Juries,— one  to 
serve  on  the  part  of  the  United  Sta  tes  tor 
the  district,  who  ar^pald  by  the  United 
States,  and  one  to  serve  on  the  part  of  the 
terrtlory  for  the  county,  who  are  to  be 
paid  by  the  territory.  So  far  as  tbe  con- 
sideration ot  this  case  is  concerned,  it  la 
Immaterial  what  construction  may  be 
given  to  the  act,  so  far  as  It  may  be  at- 
tempted to  confer  Jarisdictlon  npon  the 
grand  and  petit  Juries,  thus  established 
to  investigate  and  try  cases  on  the  part  of 
the  United  States,  to  also  investigate  and 
try  cases  on  the  part  ot  the  territory ;  for, 
should  it  be  special  legislation  In  that  re* 
spect,  it  Is  not  special  so  far  as  cases  on 
the  part  of  the  United  States  are  con- 
cerned, tor  in  that  respect  It  Is  the  same 
as  contemplated  by  tbe  organic  act,  and 
the  same  as  has  been  In  operation  since 
the  organization  of  the  territorial  govern- 
ment. The  power  .-snd  Jurisdiction  ot  the 
court  to  imnnnel  a  jury  was  not  derived 
from  this  act,  hut  It  is  a  proper  subject 
for  the  legislature  to  regulate  the  draw- 
Ingot  juries-  and,  when  legally  done,  the 
court  will  give  effect  to  the  net.  If  the 
legislature  had  failed  to  make  legal  provis- 
ions for  impaneling  the  Juries,  the  court 
could  have  impaneled  common-law  jnries, 
and  proceeded  with  the  business  ot  the 
term.  And  why  the  grand  jury  that  re- 
turned the  indictment,  and  tbe  petit  Jury 
that  tried  the  case,  were  not  good  and. 
lawful  men,  drawn  from  the  body  of  tbe 
district,  possessing  all  the  requirements 
and  quHlilications  of  Jurors,  does  not  ap- 
pear in  tbe  record ;  and  this  court,  with- 
out such  showing,  must  presume  such  was 
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the  case.  In  answer  to  the  argument 
that  the  act  as  to  the  district  was  speciaJ 
legislaiiun,  It  Is  sufficient  answer  to  say 
tliat,  when  tbeindictment  in  question  was 
returned,  the  law  provided  the  same  i;ind 
and  class  of  juries  lor  every  district  court 
in  the  Territory.  And  II  the  provisions  of 
the  act  authorising  the  trial  of  offenses 
under  the  laws  of  ihe  territory  by  the  Ju- 
ries tlius  created  for  the  trial  of  offenses 
against  the  general  government  should  be 
held  to  be  special  legislation,  and  void  as 
to  such  cases,  the  provisions  for  the  trial 
of  causes  on  the  part  of  the  United  States 
will  stand,  under  the  familiar  rules  of  con- 
struction, as  perfectly  as  if  such  provis- 
ions were  eml>odied  in  a  separate  act. 
Cooley,  Const.  Llm.  211;  Coates  v.  Camp- 
bell, (Minn.)  3a  K.  W.  Bep.  366;  Endl.  In- 
terp.  iSt.  §  388,  and  cases  there  cited. 

Even  if  there  was  irregularity  in  the 
manner  ol  Impaneling  the  Juries,  the  ub- 
Jection  would  be  untenable,  being  raised 
tor  the  first  time  in  this  court.  There  is 
no  reason  why  the  fact  of  a  Jury  having 
been  improperly  impaneled  fortrial  should 
differ  from  an.v  other  irregularity  in  select- 
ing a  Jury.  Such,  for  example,  where  the 
law  requires  specifically  that  Jurors  shall 
be  citizens  of  the  United  States.  Id  sucb 
cases,  where  Jurors  have  not  been  citizens 
ol  the  United  States,  bat  aliens,  this  court 
has  repeatedly  held  that  the  alienage  of 
the  Jurors  could  not  be  taken  advantage 
of  by  objections  made  after  ver<lict.  Ter- 
ritory V.  Abeita,  1  N.  M.  545;  Territory  v. 
Yarberry,  2  N.  M.  4.51 ;  Anderson  v.  Terri- 
tory, 4  i\.  M.  108, 13  Pae.  Kep.  21 ;  Terri- 
tory V.  Baker,  4  N.  M.  122, 13  Pac.  Bep.  30. 

It  is  assigned  as  one  of  the  Trors  that 
the  court  erred  in  refusing  instrnctions 
asked  by  the  defendant.  The  rerord 
shows  there  was  but  one  instruction 
asked  and  refused,  and  that  instruction 
was  as  follows:  "If  the  Jnry  believe  that 
the  witness  MargerltoBarela  testified  tru- 
ly, but  that  the  marriage  to  which  he  tes- 
tified was  not  a  legal  marriage,  they  will 
find  the  defendant  not  guilty  of  perjury  in 
swearing  that  she  was  not  married." 
The  Jury  answers  to  questions  of  fact,  and 
the  court  as  to  questions  of  law.  The  in- 
struction asked  the  court  to  submit  to  the 
Jury  a  question  of  law,  and  was  therefore 
properly  refused  by  the  court. 

It  is  urged  that  the  court  erred  In  over* 
ruling  defendant's  motion  for  new  trial. 
This  is  a  matter  in  the  discretion  of  the 
conrt.  and  cannot  be  assigned  as  error, 
nnlesa  the  conrt  has  committed  reversible 
error,  to  which  exceptions  have  been 
properly  taken,  and  the  motion  thereby 
brought  up  by  exceprlon.  Coleman  v. 
Bell,  4  N.  M.  46,  12  Pac.  Bep.  657. 

It  is  urged  that  the  court  did  not  in- 
struct the  Jury  as  to  all  the  la  w  in  the 
case;  or,  In  othe.  words,  that  It  la  the 
duty  of  the  court,  whether  asked  or  not, 
to  cover  ail  possible  theories  of  the  case. 
This  question  has  been  before  the  conrt 
before,  and  construed  by  the  supreme 
court  of  the  territory  as  follows:  "It  la 
Insisted  that  the  conrt  should  have  <iven 
instructions  covering  the  theory  of  the  de- 
fense adopted  by  the  defendant.  The  in- 
structions given  present  the  case  fairly  to 
the  Jnry ;  and  U  defendant  was  not  satis- 


fied with  them,  and  desired  any  particular 
point  presented  to  the  Jury  prominently, 
he  should  have  offered  a  proper  instruc- 
tion covering  the  point."  Territory  v. 
O'Donnell.  4  N.  M.  66,  12  Pae.  Rep.  743; 
Thomp.  Char.  Jurv.  781,  and  cases  cited; 
Express  Co.  v.  Kountze,  8  Wall.  342.  The 
InHtructions  given  fairly  presented  the 
case  to  the  jury  ;  and,  if  more  specific  in- 
structions were  desired  on  any  particular 
point,  they  should  have  been  asked,  and, 
not  having  done  so,  the  defendant  has 
nothing  to  complain  of  in  that  particular. 

The  record  shows  some  objections  in  re- 
gard to  the  admission  of  evidence.  Tliere 
was  objection  to  the  evidence  of  the  de- 
fendant's admissions  of  her  marriaf^e  to 
Canuto  Amador.  Such  testimony  is  prop- 
er evidence.  Miles  v.  U.  S.,  103  U.  S.  312. 
Admissions  in  this  as  in  all  other  cases 
maybe  proven,  though  they  do  not  con- 
stitute the  strongest  class  of  evideuce,  and 
should  always  be  submitted  to  the  jury 
with  a  proper  warning  by  the  court. 

The  defendant  moved  to  take  from  the 
jnry  the  testimony  of  Margarito  Bareia 
as  to  a  marriage  ceremony  performed  In 
the  republic  of  Mexico,  as  being  no  evi- 
dence of  marriage.  We  think  the  court 
properly  overruled  the  motion.  Any  per- 
son present  at  a  marriage  may  testify 
thereto.  No  case  can  be  found  which 
holds  that  oral  proof  is  not  admlKsibie  on 
the  question  of  marriage.  Patterson  v. 
Gaines,  6  How.  550;  Nixon  v.  Brown,  4 
Blackf.  157;  State  v.  Williams,  20  Iowa, 
98  And,  the  celebration  of  ttie  marriage 
being  proven,  tiie  contract,  the  capacity 
of  the  parties,  and  in  fact  the  validity  of 
the  marriage  are  presumed.  Wilkle  v. 
Collins,  48  Miss.  496.  This  covers  all  the 
objections  occurring  in  the  record,  ana, 
finding  no  error,  the  Judgment  below  will 
be  affirmed. 

O'BuiR.v.  C.  J.,  and  Freeman  and 
Siceus,  JJ.,  concur. 


(«  N.M.  179) 
tJsiTED  States  v.  Db  Lujas. 

(Supreme  Court  of  New  Mexico.    Aug.  13, 1S91.) 

Appeal  from  tbird  district  conrt;  Joax  R.  Mo 
Fib,  .Ttidge. 

A.  B.  Fall,  for  appellant.  Eugene  A.  IHske, 
V.  S.  Atty. 

Lee,  J.  This  cause  comes  here  on  appeal 
from  the  third  ludlclal  district.  All  the  errors 
assigned  in  this  case  have  been  fully  considered 
and  passed  upon  in  the  case  of  D .  IS.  v.  De  Am- 
ador, 27  Fac.  Rep.  488,  (decided  at  the  present 
term  of  this  court.)  It  is  therefore  unnecessary 
to  cocisider  the  assignments  of  error  in  this  case 
in  di^-ail.  For  the  reasons  set  forth  in  the  case 
referred  to,  the  Judgment  of  the  court  below  in 
this  case  will  be  confirmed. 

O'Bbibn,  C.  J.,  and  Seeds  and  Fbebmam,  JJ., 
concur. 


(8  N.M.  180) 
UNITED  States  v.  Chaves. 

(Supreme  Court  of  New  Mexico.    Aug.  18, 1891.) 

Appeal  from  third  district  court;  Joan  R.  Mo 
FiE,  Judge. 

A.  B.  FcM,  for  appellant.  Eugene  A.  Flske, 
V.  8.  Atty. 

Lee,  J.  This  oanse  comes  here  on  appeal 
from  the  third   Judicial  district.    Alltheerron 
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assigned  in  tUa  case  nave  been  fully  cooaidered 
and  passed  npon  in  the  case  of  U.  B.  y.  De  Am- 
ador, 27  Vac.  Rep.  488,  (decided  at  the  present 
term  of  this  court.)  It  is  therefore  unnecessary 
to  consider  the  assignments  of  error  in  this  case 
in  detail.  For  the  reasons  set  forth  in  the  case 
referred  to,  the  judgment  of  the  court  below  in 
this  case  will  be  confirmed. 

O'BsiBN,  C.  J.,  and  Bbeos  and  Fhsbxam,  JJ., 
concur. 


(«  N.H.  181) 

Elus  t.  NEWBRonnH  et  al. 
KSupreme  Court  of  New  Mexico.     Aug.  19, 1891.) 

Deceit— BnyFiciBSCT  o»  (Complaint— Estoppei,. 
1.  A  declaration  in  trespass  on  the  case  fails 
to  state  a  cause  of  action  when  it  alleges  that 
defendants,  being  engaged  in  organizing  a  com- 
munity called  "Kaithists, "  fraudulently  repre- 
uented  that  its  property  would  be  held  in  com- 
mon, the  community  be  conducted  on  principles 
of  brotherly  love  and  morality;  that  plaintiff  was 
thereby  induced  to  ]oin  with  defendants,  and 
consecrate  his  life,  labor,  and  all  his  effects  and 

S respects,  together  with  those  of  his  two  chil- 
ren;  that  defendants  well  Iniew  at  the  time  of 
malting  said  statement*  that  the  property  would 
not  be  heid  in  eommon  by  the  community,  out 
that  it  was  then  and  would  in  future  be  vested 
in  one  of  the  defendants;  that  one  of  defendants 
was  guilty  of  acts  of  tyranny  and  of  immorality; 
that  plaintiff  for  18  months  remained  in  and  la- 
bored for  the  good  of  the  community ;  and  that 
defendants  refused  to  pay  him  for  his  work  and 
labor. 

i.  The  plaintiff,  being  a  man  of  ordinary  in- 
telligence and  able  to  read  the  Oahspe,  or  Bible, 
and  other  writings  of  the  society,  by  entering  in- 
to the  Holy  Covenant,  assisting  defendants  in 
organizing  the  community  and  its  inner  circle, 
and  remaining  with  them  for  more  than  a  year, 
and  joining  in  their  song  services,  is  estopped 
from  claiming  damages  for  loss  of  time  and  hu- 
miliation. 

Appeal  from  diatiict  court,  Dona  Ana 
county;  W.  F.  Henderson,  J ndjce. 

Action  of  treapoBS  on  tlic  case  by  Jeflse 
M.  Ellis  affainst  John  B.  Newlirougb  and 
M.  Howland.  Judgment  for  plaintiff. 
DefendantH  appeal.    Beversed. 

S.  B.  Newco'wbe,tor  appellants.  W,  C. 
Bowman,  for  appellee. 

Fberman,  J.  This  is  a  most  extraordi- 
nary proceedlnK.  So  far  as  we  have  been 
enabled  to  extend  our  researches,  it  is 
without  a  precedent.  It  comes  to  us  by 
appeal  from  a  judgment  of  the  district 
court  for  Dona  Ana  county,  refusinK  to 
set  aside  a  verdict  of  a  jury  in  favor  of  tbe 
appellee.  It  is  an  action  of  trespass  on 
the  case.  The  declaration  sets  out  sub- 
stantlHlly  the  following  cause  of  action, 
viz. :  That,  at  the  ttme  of  thecommittlng 
of  the  Kripvnnccs  that  the  plaintiff  com- 
plains of  the  defendants  were  engaged  "In 
organizing  and  establishing  a  community 
called  'Faithists;'"  and,  being  so  engaged, 
tbe  defendants  heretofore,  to-wlt,  about 
the  years  1.SS2,  ISS."},  and  1S,S4,  wrongfully 
and  "corruptly  contriving  and  intending 
to  deceive  and  injure  the  plaintiff,  issued 
and  published  certain  false,  fraudulent, 
and  deceitful  writings,  falsely  and  fraudu- 
lently and  deceitfully  pretending  In  said 
writings  to  describe  the  true  nature  and 
objects  of  said  community, and tosetforth 
the  true  state  oi  facts  In  connection  with 
said  enterprise,  and  thereby  to  induce  the 
plaintiff  to  believe  that  paid  objects  and 


purposes  of  the  defendants,  and  said 
facts  in  connection  with  said  enterprise, 
were  far  different  from  what  they  really 
wore,  and  from  what  said  defendants  real- 
ly Intended  they  should  be.  The  declara- 
tion then  proceeds  to  set  out  what  it  is 
alleged  tbe  defendants  held  out  the  enter- 
prise to  be,  viz. :  That  the  property  of  th« 
community  was  to  be  held  In  common, — 
no  one  Individual  to  have  any  separate 
title  and  property:  that  said  cr>mmunlt7 
was  to  be  conductedonprlnciplesof  broth- 
erly love,  without  rasster  or  leader  to  ex- 
ercise control  over  the  members;  that  all 
the  members  were  to  enjoy  equally  a  per- 
manent place  in  the  community,  with  no 
authority  on  the  part  of  any  member  or 
members  to  exclude  another;  that  said 
community  was  laid  on  principles  of  soDn«l 
morality  and  purity  of  life;  that  the  plain- 
tiff, misled  by  these  pretenses,  was  Induced 
to  become  a  member  of  the  community; 
"that  he  did  then  and  there  enter  Into  said 
community  with  defendants;  »  •  • 
did  consecrate  his  life,  his  labor,  and  all 
his  worldly  effects  and  prospects,  together 
with  those  of  his  two  children,  placing  all 
good  faith  and  confidence  in  said  commu- 
nity; whereas,  in  truth  and  In  fact,  said 
defendants  knew  at  the  time  of  making 
said  false  statements  and  pretenses  that 
the  property  of  the  said  community  home 
would  not  beheld  in  common  by  the  mem- 
bers of  said  community,  buttfaat  the  title 
thereto  was  then  and  would  In  future  be 
vested  by  deed  In  one  individual,  to-wit, 
the  defendant  Andrew  M.  Howland;  and 
whereas.  In  truth  and  In  fact,  defendants 
well  knew,  before  and  at  the  time  of  mak- 
ing said  false  statements  and  misrepre- 
sentations, that  said  community  would 
not  be  conducted  on  principles  of  equality 
and  kindness,  without  a  master.  **  The 
declaration  then  proceeds  to  charge  de- 
fendant Newbrough  with  acts  of  tyranny, 
and  also  with  living  a  life  of  Immorality, 
etc. ;  that,  by  reason  of  the  false  represen- 
tations aforesaid,  the  plaintiff  was  induced 
to  become  a  member  of  the  community; 
and  that  he  ramained  a  member  of  such 
community  from  October,  18K4,  until  April, 
1886,  both  he  and  his  two  children  work- 
ing for  the  Improvement  of  t|>e  home; 
"and  theplaintiffsaith  that  thedefendants 
refused,  and  still  refuse,  to  pay  plaintiff 
for  his  said  work  and  labor,  or  any  part 
thereof;  by  reason  whereof  plaintiff  saith 
that  he  has  sustained  great  damage  in 
loss  of  time  and  labor  and  opportunity 
and  In  the  education  of  his  children,  and 
that  he  has  suffered  great  anguish  of 
mind  in  consequence  of  the  dishonor  and 
humiliation  brought  upon  himself  and  his 
children  by  reason  of  his  connection  with 
said  defendants  in  said  community ;  to  the 
damage  of  the  plaintiff  in  the  sum  of  f  10,- 
000." 

To  this  unique  and  wierd  complaint  a 
demurrer  was  interposed.  Thesecondand 
fourth  grounds  of  demurrer  are  ns  fol- 
lows: "(2)  Because  there  areno sufficient 
facts  alleged  in  plaintiff's  said  declara-< 
tion  to  charge  these  defendants,  or  either 
of  them,  with  any  liability  to  ulaintlff  by 
reason  of  the  matters  by  plaintiff  In  hlM 
said  declaration  complained  of. "  "  (4) 
Because  tbe  said  declaration  is  dupUcitous, 
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in  this:  tbat  plaintiff  In  hta  nald  declara- 
tion baa  attempted  to  plend  more  than 
one,  and  -various  and  distinct  and  difter- 
«ut,  causes  ol  action  in  one  and  the  same 
count.  ■* 

We  thinic  the  court  erred  In  overruling 
this  demurrer.  The  most  that  can  be 
gathered  from  the  dpclnratiou  is  tbat  the 
defendants  had  conceived  some  Utopian 
scheme  for  the  amelioration  of  all  the  ills, 
both  temporal  and  spiritual,  to  which 
human  flesh  and  soul  are  heir;  had  locat- 
ed their  new  Arcadia  near  the  shores  of  the 
Kio  Grande,  In  tbecounty  of  Dona  Ana,  In 
the  valley  of  the  Mesilla ;  had  christened 
this  new-found  Vale  of  Tempe  the  "  Land 
of  Sbalam;"  had  sent  forth  their  siren 
notes,  wbicb,  sweeter  and  more  seductive 
than  the  music  that  led  the  intrepid  Odys- 
seus to  the  Isle  of  Calypso,  reached  the  ears 
of  the  plaintiff  at  his  far-off  home  In  Geor- 
gia, and  induced  him  to  "consecrate  his 
life  and  labors,  and  allhls  worldly  effects," 
etc.,  to  this  new  gospel  of  Oahspe.  This 
much  Is  gathered  from  the  pleadings.  The 
evidence  adduced  In  support  of  the  plain- 
tiff's demand  is  as  startllngns  thedeclara- 
tion  is  unique.  What  the  declaration 
leaves  as  uncertain,  the  proof  malces  in- 
comprehensible. If  the  court  below  had 
been  invested  with  spiritual  jurisdiction, 
it  might  have  been  enabled,  through  an 
inspired  interpreter, to  anbmitto  a  mortal 
Jury  the  precise  character  of  plaintiff's 
demand.  We  think  an  examination  of  the 
record  before  us  will  amply  support  these 
conclusions.  The  first  and  principal  wit- 
ness offered  by  plaintiff  was  himself.  He 
sets  out  In  full  the  nature  of  his  grievance. 
He  admits,  on  page  59  of  the  record,  that 
he  made  no  sacrifice  of  property  to  be- 
come a  member  of  the  organization,  but 
that  be  "threw  np  a  situation"  in  which 
he  could  make  a  good  living.  What  in- 
duced him  to  make  this  sacrifice  is  set  out 
in  his  testimony.  Flrstlnordercamesome 
specimen  of  literature  published  by  the  soci- 
ety, community,  order,  church,  or  "Faith- 
Iste,"  as  they  were  pleased  to  call  them- 
selves. Over  the  objections  of  the  defend- 
ants, two  books  were  allowed  to  go  to 
the  jury.  The  first  and  larger  volume  Is 
entitled  as  follows:  "Oahspe:  A  New 
Bible  in-tbe  words  of  Jehovih  and  his  An- 
gel Embassadors.  A  sacred  history  of  the 
dominions  of  the  higher  and  lower  heav- 
ens on  the  earth  for  the  past  twenty-four 
thousand  years,  together  with  a  synop- 
sis of  the  cosmogony  of  the  universe;  the 
creation  of  planets;  the  creation  of  man; 
the  unseen  worlds ;  the  labor  and  glory 
of  gods  and  goddesses  in  the  etherean 
heavens.  With  the  new  commandments 
of  Jehovih  to  man  of  the  present  day. 
With  revelations  from  the  second  resur- 
rection, formed  in  words  in  the  thirty- 
third  year  of  tlie  Kosmon  era."  In  the 
preface  to  the  book  it  is  said  of  it  that  "it 
blows  nobnd.v's  horn;  it  makes  no  lead- 
er." It  is  further  stated :  "  When  a  book 
gives  us  information  of  things  we  know 
not  of,  it  should  also  give  us  a  method  of 
proving  that  information  true-  This 
book  coders  that  ground."  The  inspired 
author  of  this  new  revelation  was  doubt- 
less somewhat  familiar  with  the  writings 
of  bis  early  predecessors.    He  had  read  of 


the  jealousies  that  had  aMsen  between 
Paul  and  Barnabas,  so  that  he  takes  oc- 
casion in  his  preface  to  assure  bis  disciples 
that  these  gospels  are  not  intended  to  es- 
tablish the  fame  of  any  one, — "it  blows 
nobody's  horn."  And  again  having  seen 
innumerable  sects  spring  up  as  a  result  of 
a  misconstruction,  or  rather  of  a  diversi- 
fied construction,  of  the  earlier  gospels,  we 
are  furnished  with  the  consoling  assur- 
ance that  this  book  presents  the  "method 
of  proving  that  information  to  be  true." 
With  tbis  comfortable  and  comforting 
assurance,  the  witness  opens  this  vol- 
ume of  light,  and  bids  us  satisfy  the  hun- 
gry longing  of  our  restless  spirits  by  feast- 
ing our  eyes  on  Its  simple  truths.  This 
new  gospel,  in  order  to  prepare  our  minds 
for  the  acceptance  and  enjoyment  of  its 
simple  truths,  proceeds  to  dispel  the  mists 
of  superstition  that  for  nearly  2,0fl0 
years  have  obscured  our  spiritual  vision. 
It  gives  a  plain  and  unvarnished  story  of 
the  origin  of  the  Christian's  Bible.  It 
is  this :  That  once  upon  a  time  the  world 
was  ruled  by  a  triune  composed  of  Brah- 
ma and  Budha  and  one  Looeamong; 
that  the  devil,  enterlnglntothepresence  of 
Looeamong,  tempted  him  by  showing  the 
great  power  of  Budha  and  Brahma,  and 
Induced  him  (Looeamong)  to  take  upon 
himself  the  name  Kriste,  so  that  it 
came  to  pass  that  the  followers  of  Kriste 
were  called  Kristeyans;  that  Looeamong 
or  Kriste.  through  his  commanding  gen- 
eral, Gabriel,  captured  the  opposing  gods, 
together  with  their  entire  command  of 
7,600,000  angels,  and  cast  them  into  hell, 
where  there  were  already  more  than  10,- 
000,000,  who  were  in  chaos  and  madness. 
This  Kriste  afterwards  assembled  a  num- 
ber of  his  men  to  adopt  a  Code.  At  this 
meeting  it  is  said  there  were  produced 
"two  thousand  two  hundred  and  thirty- 
one  books  and  legendary  tales  of  gods  and 
saviors  and  great  men,"  etc.  This  coun- 
cil was  In  session  four  years  and  seven 
months, "and  at  theeud  of  that  time  there 
had  been  selected  and  combined  much  that 
was  good  and  great,  and  worded  so  as  to 
be  well  remembered  of  mortals."  Plain- 
tiff's Exhibit  A,  p.  733,  verse  55.  The  coun- 
cil, or  "convention,"  as  it  would  now  be 
termed,  having  adopted  a  platform, — that 
is,  agreed  upon  a  Bible, — then  proceeded 
to  ballot  for  a  god.  "As  yet  no  god  had 
been  selected  by  the  council,  and  so  they 
balloted  in  order  to  determine  tbat  mat- 
ter." Plaintiff's  Exhibit  A,  p.  733,  verse 
36.  On  that  first  ballot  the  record  in- 
forms us  there  were  37  candidates,  nam- 
ing them.  This  list  includes  the  names  of 
such  well-known  personages  as  Vulcan, 
Jupiter,  Minerva.  Kriste  stood  twenty- 
second  on  this  ballot.  "Besides  these, 
there  were  twenty-two  other  gods  and 
goddesses  who  received  a  small  number  of 
votes  each. "  Plaintiff's  Exhibit  A,  p.  733, 
verse  37.  The  names  of  these  candidates 
are  not  given,  and  therefore  there  is 
nothing  in  the  record  to  support  the  con- 
tention of  the  counsel  that  thellst includes 
the  names  of  Bob  Ingersoll  and  Phoebe 
Coussins.  The  record  tells  us  that  at  the 
end  of  seven  days'  balloting  "  the  number 
of  gods  was  reduced  to  twenty -seven." 
And  so  the  convention    or    council   re< 
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malned  In  Besalon  "for  one  year  and  five 
mouths,  the  balloting  lusted,  and  at  the 
end  of  that  time  the  ballot  rested  nearly 
equal  on  Ave  goda,  namely,  Jove,  Krlste, 
Mars,  Crlte,  and  Siva;"  and  thus  the  bal- 
loting stood  tor  seven  weeks.  At  this 
point  Hataus,  who  was  the  chief  spokes- 
man tor  Kriste,  proposed  to  leave  the 
matter  ot  a  selection  to  the  angels.  The 
convention,  worn  out  with  spcec^h- making 
and  balloting,  madily  accepted  this  plan. 
Krlste,  who,  nnder  his  former  name  of 
Looeamong,  still  retained  command  of  the 
angels,  (for  he  had  prudently  declined  to 
surrender  one  position  until  he  bad  been 
elected  to  the  other,)  together  with  bis 
hosts,  gave  a  sign  In  Are  ot  a  cross  smeared 
with  blood;  whereupon  be  was  declared 
elected,  and  on  motion  his  selection  was 
made  unanimous.  Plaintiff's  Exhibit  A, 
p.  T33.  We  think  this  part  of  the  exhibit 
ought  to  have  been  excluded  from  the  ]a- 
ry,  because  It  is  an  attack  in  a  collateral 
way  on  the  title  ot  this  man  Looeamong, 
who  is  not  a  party  to  this  proceeding, 
showing  that  he  had  not  only  packed  the 
convention  fcouncll)  with  his  friends,  but 
had  surrounded  the  place  of  meeting  with 
his  hosts,  "a  thousand  ansels  deep  on  ev- 
ery side;"  thus  violating  that  principle  ot 
our  laws  which  forbids  the  use  ot  troops 
at  the  polls. 

After  thus  endeavoring  to  demonstrate 
that  Christianity  had  its  origin  in  fraud, 
and  thus  to  prepare  the  minds  of  its  dis- 
ciples for  the  new  gospel,  the  Oahspe  pro- 
ceeds to  unfold  the  beauties  and  the  sim- 
plicity of  the  new  faith.  Passing  over 
many  Interesting  features  contained  In 
this  exhibit,  such  as  tlie  birth  ot  Confu- 
cious,  the  rise  and  fall  ot  Mohammedan- 
ism, the  discovery  of  America  by  Colum- 
bus, etc.,  the  record  brings  us  to  the  dis- 
covery and  settlement  of  the  Land  ot  Sho- 
1am,  which  forms  the  subject  ot  this  con- 
troversy. As  already  seen,  the  record 
shows  that  a  tract  ot  land  In  the  county 
of  Dona  Ana  was  selected.  Thin  was 
bought  and  paid  tor  by  the  appellant 
Howland,  and  conveyed  In  trust  tor  the 
use  ot  the  society.  Among  other  condi- 
tions attached  to  the  trust,  one  was  to  the 
effect  that  "no  meat  nor  fish  nor  butter 
nor  eggs  nor  cheese,  nor  any  animal  food 
save  hou°y,  shall  ever  be  used  upon  any 
part  of  the  premises,  except  that  milk  may 
1)6  given  to  children  under  five  years  old.  " 
Transcript  of  Record,  p.  1C7.  It  is  admit- 
ted that  this,  among  many  other  condi- 
tions of  the  trust,  was  violated ;  so  that 
on  the  13th  day  of  March,  ISsO,  the  trus- 
tees, among  whom  was  the  ai>i)ellce,  made 
8  reconveyance  ot  the  property  to  the  snid 
Howland.  There  are  many  other  inter- 
esting features  presentefl  by  this  record. 
Much  proof  was  taken  as  to  the  conduct 
of  the  society  or  community  wliich  was 
Incorporated  under  the  name  and  style  of 
the"  First  Church  of  the  Tne."  Kecord.  p. 
J80.  They  organized  also  a  general  co- 
operative system ;  established  what  they 
called  the  "Faithist  Country  Store,"  (Uec- 
ord,  p.  S7,) — an  Institution,  as  we  are  ad- 
.  vised,  that  did  well  as  long  as  it  kept  on 
hand  a  good  stork  of  faith.  There  was 
an  outer  and  an  Inner  council,  and  con- 
tributions were  received,  to  be  devoted  to 


the  care  and  education  ot  orphan  children. 
It  was  charged  In  the  declaration  that 
the  members  did  not  practice  that  degree 
of  morality  which  was  set  forth  In  their 
circular,  and  proof  was  introduced  with 
a  view  to  show  the  questionable  relations 
existing  between  one  of  the  promoters  of 
the  schema  and  one  Miss  Vandewater, 
a/Zas  Miss  Sweet;  but  as  the  plalntlflf  re- 
mained on  the  premises  18  months,  and  as 
he  assigned  no  such  reason  for  leaving, 
(page  88,)  and  as  he  made  no  demand  at 
the  time  for  compensation  for  work  and 
labor  done,  nor  tor  his  injured  sense  o( 
morality,  we  think  this  Is  an  after-thought. 
This  society  of  Faithists,  whilecommunist- 
ic  in  theory,  agrarian  in  bublta,  and  vegeta- 
rian in  diet,  was  not  altogether  void  ot 
sentimentality  norlndifferent  to  the  Muses. 
One  of  the  fair  members  ot  the  society, 
inspired  by  the  poetlcsurroundings  of  this 
fair  Land  of  Shalam,  composed  some  beau- 
tiful lines  that  are  incorporated  into  tlie 
record  on  page  62.    They  are  as  follows; 

"For  all  thlnga  are  bald  in  common, 
Hoornyl     Hooroirl 
Thai  aTai^thliiK  beloufn  to  all. 
And  peace  abnuada  In  Shalam; 
Awoijr,  awiV7,  away  oat  weal  In  Sbalamr* 

The  authoress  ot  these   beautlfal  and 

touching  lines  Is  Nellie  Jones,  a  member  ot 
the  society.  She  is  not  made  a  party  to 
tills  action,  however,  and  therefore  no 
judgment  can  be  rendere<l  against  her. 
The  Unas  were,  by  direction  ot  one  of  ap- 
pellants, Dr.  Newbrough,  sung  to  the  air 
of  Dixie.  Wecannot  give  ourassent,  how- 
ever,  to  the  views  of  the  able  counsel  tor 
the  appellee  that  causing  these  lines  to  be 
sung  to  the  air  or  "tune  of  Dixie"  was  ot 
Itself  such  an  act  ot  disloyalty  as  to  enti- 
tle the  plaintiff  to  a  verdict.  The  writer 
of  this  opinion,  like  the  appellee,  is  himscll 
a  native  of  the  land  of  Dixie,  that 

"  Fair  land  ot  flowera. 
And  flowery  land  of  the  Mr.** 

— And,  as  he  reads  these  lines  of  Nellie 
Jones,  memory  carries  him  back  to  tlio 
days  ot  his  lioj'hood,  and  to  the  land  of 
the  "magnolia  and  the  mocking  bird." 

O,  glorious  Land  ot  Shalam!  O,  beau- 
tiful Church  of  Tae!  When  the  appellants, 
the  appellee,  Ada  Sweet,  and  Nellie  Jones, 
aforesaid,  formed  their  inner  circle,  and 
like  the  morning  stars  snng  together,  it 
matters  not  whether  they  kept  step  to  the 
martial  strains  of  Dixie,  or  declined  their 
voices  to  the  softer  melody  of  Little  Annie 
Rooney,  tiie  appellee  became  forever  es- 
topped from  setting  up  a  claim  for  work 
and  labor  done;  nor  can  he  be  heard  to 
say  thofhe  has  suffered  great  anguish 
of  mind  in  consequence  of  the  dishonor  and 
humiliation  brought  on  hlinselt  and  chil- 
dren by  reason  of  his  connection  with  said 
dt'fen<lants'  community."  His  Joining  in 
the  exercises  aforesaid  constitutes  a  clear 
case  ot  estoppel  In.  2Vje. 

There  is  another  reason,  however,  why 
this  act  ot  disloyalty  on  the  part  ot  the 
appellants  should  not  prejudice  them ;  aud 
that  Is  that  the  plaintiff  himself  Joined  in 
the  chorus  when  thJ  "tune  of  Dixie"  was 
sung.  On  page  lOil  of  the  record  appears 
the  following,  the  plulntitf  himself  being 
upon  the  witness  stand:  "Question.  You 
all  sang  this  witb  agood  dealul  lustiueM? 
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Answer.  No,  sir;  we  sang  It  to  the  tune 
ol  Dixie.  Q.  AII]oined  in  thecborus?  A. 
Tea,  Bir;  all  that  could. "  Pretermitting 
any  expression  ot  opinion  as  to  wbetber 
it  would,  under  any  clrcuoiHtances,  be 
competent  to  allege  and  prove  in  this  court 
tbat  the  ode  to  Shalnm  bad  been  uung  to 
the  tune  of  Dixie,  it  is  in  proof,  as  we  hare 
seen,  that  tbe  parties  were  in  pari  delicto, 
and  therefore  neither  can  avail  himself  of 
the  other's  wrong. 

It  is  Insisted,  however,  tbat  the  appellee 
was  deceived  by  the  appellanta;  tbat  they 
did  not  carry  out  the  purpoHca  set  forth 
in  their  circular  and  manifestos;  and  tbat 
they  did  not  live  up  to  tbe  doctrines  con- 
taiued  in  their  Bible.  The  plaintiff  admits 
that  he  had  read  their  books  thoroughly 
before  he  Joined  them.  He  belonged  to 
tbe  inner  circle;  was  one  of  the  trustees; 
joined  in  the  worship;  sang  In  the  choir; 
and  listened  to  the  soui-enrap luring  voice 
of  Nellie  .lones.  Moreover,  he  had  entered 
into  tbe  Holy  Covenant.  That  covenant 
Is  found  in  chapter  5  of  the  Book  ot  Jeho- 
vib's  Kingdom  on  Earth.  Plaintiff's  Ex- 
hibit A,  p.  833.  The  twenty-fourth  verse 
of  the  covenant  is  as  follows:  "I  covenant 
unto  Thee,  Jebovih,  that,  since  all  things 
are  thine,  I  will  not  own  nor  possess,  ex- 
clusively unto  myself,  anything  under  the 
sun,  which  may  be  intrusted  to  me.  whicli 
any  other  person  or  persons  may  covet  or 
desire,  or  stand  In  need  of."  Under  the 
terms  of  this  covenant,  he  cannot  main- 
tain his  suit,  for  the  defendants  insist,  and 
the  proof  is  clear,  that  they  "covet  or  de- 
sire or  stand  in  need  of  the  $10,000  for 
which  the  plaintiff  sues.  This  Is  a  com- 
plete answer  to  so  much  of  plaintiff's  cause 
of  action  as  is  laid  in  assumpsit,  Just  as 
bis  participation  In  the  church  exercises, 
music,  etc..  was  an  estoppel  to  his  right 
to  set  up  "anguish  of  mind"  and  ruined 
reputation  and  other  matters  founded  In 
tort. 

It  is  insisted,  however,  that  the  appellee 
has  a  right  to  recover  for  a  decei  t  prac  • 
ticed  upon  him;  that  he  was  misled  by 
the  Oahape  and  other  writings  of  the  so- 
ciety. On  the  contrary,  the  defendants 
maintain  that  the  appellee  is  a  man  who 
can  read,  and  who  has  ordinary  intelli- 
gence, and  this  the  appellee  admits.  This 
admission  precludes  any  inquiry  as  to 
whether  appellee's  connection  with  the 
Faithists,  their  inner  and  outer  circles, 
tbeir  music  and  other  mystic  ceremonies, 
their  general  warehouse  and  co-operative 
store,  and  other  communistic  theories  and 
practices,  gave  evidence  of  such  imbecility 
as  vt'ould  entitle  him  to  maintain  thissuit. 
Admitting,  therefore,  that  the  appellee 
was  a  man  of  ordinary  Intelligence,  we 
find  nothing  in  the  eshlbitB  which  In  our 
opinion  was  calculated  to  mislead  him. 
True,  the  Oahspe,  like  other  inspired  writ- 
ings, such  as  the  Koran,  Bunyan's  Pil- 
grim's Progress,  and  other  works  of  like 
character,  deals  largely  in  figures  and 
tropes  and  allegories.  But,  read  in  the 
light  of  modern  sciences,  they  are  beauti- 
ful in  their  very  simplicity.  We  would  be 
glad  to  embody  the  whole  of  plaintiff's 
Exhibit  A,  but  must  confine ourseU  to  such 
citations  as  will,  in  our  opinion,  be  suffi- 
cient to  sustain  this  view.    A  careful  ex- 


amination of  appellee's  Exhibit  A,  the 
New  Bible  of  Oahspe,  leads  us  to  tlie  In- 
evitable conclusion  that  its  splendid  exhi- 
bitions of  word  painting  were  not  con- 
fined to  the  Mesilla  valley,  althongh  it  is 
in  proof,  and,  indeed,  is  not  denied,  that  a 
much  larger  volume  might  be  written, 
and  yet  not  exhaust  the  subject  of  tbat 
valley's  many  attractions.  But,  while 
there  are  many  descriptive  features  in  the 
record  that  unquestionably  apply  to  tho 
section  in  controversy,  there  are  others 
that  bear  on  their  face  a  very  different  ap- 
plication. As  a  specimen  of  tbe  former, 
we  cite  the  following,  found  on  page  370 
of  theExhIbitA:  "  Next  south  lay  the  king- 
dom of  Himalawowoaganapapa,  rich  in 
legends  ot  tbe  people  who  lived  here  be- 
fore the  flood ;  a  kingdom  of  seven  ty  cities 
and  six  great  canals,  couming  east  and 
west,  and  north  and  south,  from  tbe  Ghtee 
mountain  in  the  east,  to  the  West  mount- 
ain, the  Yublababcolaesavaganawakka, 
the  place  of  the  king  of  bears,  the  EBugbe- 
taabakax,  (grizzly.)  And  to  the  south,  to 
the  middle  kingdom,  on  tbe  deserts  of 
GeobiathbagHueganewohwob,  where  the 
rivers  empty  not  into  tbe  sea,  but  sink  in- 
to the  sand,  the  Sonogallakaxkax,  cre- 
ating prickly  Thuazboogallakhoomma, 
shaped  like  a  pear."  As  an  Illustration 
of  tbat  portion  of  tbe  exhibit  which,  in 
our  opinion,  was  not  designed  as  a  de- 
scription of  the  Land  of  Slialam,  we  cite 
the  following,  found  on  tbe  same  page  of 
the  exhibit:  "In  the  high  north  lay  the 
kingdom  of  Olegalla,  the  land  ot  giants, 
the  place  ot  yellow  rocks  and  high  spout- 
ing waters.  Olegnlla  it  was  who  gave 
away  his  kingdom,  the  great  city 
of  Powafucbswowitchahavagganenbba, 
with  the  four  and  twenty  tributary  cities 
spread  along  the  valley  of  Anemoosagoo- 
chakakfueia.  Gave  his  kingdom  to  bis 
queen,  Minneganewasbaka,  with  the  yel- 
low hair,  long  hanging  down."  This  un- 
questionably refers  to  Chicago.  The  au- 
thor, after  giving  a  general  description  of 
many  lands  and  cities,  leads  his  "deciples" 
to  some  high  point,  most  probably  Sierra 
Blanea,  (from  whose  snow-covered  sum- 
mit the  summer  breezes  fail  like  a  gentle 
cascade  over  the  valley  of  the  Pecos.jand 
spreads  out  before  them  a  vast  system  of 
irrigation.  Tbe  following  is  taken  from 
the  record,  and  will  be  found  commencing 
on  page  309  ot  appellee's  Exiiibit  A:  "Be- 
side thecnnalsmentioned, there  were  seven 
other  great  canals,  named  after  the  kings 
who  built  them,  and  they  extended  across 
the  plains  In  many  directions,  but  chiefly 
east  and  west."  Speaking  of  the  vast 
canals  that  formed  a  net- work  of  the  beau- 
tiful valley,  the  record  says:  "Betwixt  the 
great  kings  and  their  great  capitals  were 
a  thousand  canals,  crossing  the  country  in 
every  way,  from  east  to  west  and  from 
north  to  south,  so  that  the  seas  of  the 
north  were  connected  with  the  seas  of  the 
south.  In  kanoos  the  people  traveled, 
and  carried  the  productions  of  the  land  in 
every  way." 

We  are  of  the  opinion  that  a  proper 
cause  ot  action  was  not  set  out  in  tbe  dec- 
laration, and  that  there  was  no  evidence 
to  sustain  tbe  verdict  of  tbe  jury  award- 
ing the  plaintiff  f  1,500;  that  the  refusal  of 
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the  trial  ]xitl^e  to  set  aside  the  verdict  watt 
error;  and  therefore  the  judgmeutof  the 
district  court  should  be  reversed. 

O'Brien,  C.  J.,  and  Ler  and  Seeds,  JJ., 
concur  in  the  result. 

McFiE,  J.,  beinf^of  counsel  in  the  case 
below,  took  no  part  in  the  consideration 
of  this  case. 


(«  N.M.  227) 

Bell  et  aJ.  v.  Gaylord  et  al. 

(Supreme  Court  of  New  Mexico.    Aug.  30, 1891.) 

Attaohmevt— Sehviob  of  Fbocess  —  Mbchanios' 
LiBxs— Phiority — Lis  Pesdbns. 

1.  Under  Comp.  Laws  N.  M.  H  1S98, 1«85,  pro- 
viding thut  process  in  attachment  sliall  be  served 
upon  a  resident  defendant,  if  lie  be  absent,  by 
delivering  a  copy  of  the  original  process  to  some 
person  over  16  years  of  age  residing  at  his  usual 
place  of  abode,  service  by  publication  is  not  nec- 
essary. Spiegeltierg  v.  BuUivan,  1  N.  M.  675, 
followed. 

a.  Comp.  Laws  N.  H.  i  1853,  providing  that 
plaintiff,  in  all  actions  in  the  district  court  "af- 
fecting" title  to  real  estate,  may  file  in  the  pro- 
bate court  a  notice  of  lis  pendens,  authorizes  the 
flllng  of  such  a  notice  where  real  estate  has  been 
seized  under  a  nrit  of  attachment;  and  for  worlc 
done  upon  the  property  after  that  time  no  me- 
chanic's lien  can  be  obtained,  under  section  1533, 
preferring  such  liens  to  any  lien,  mortgage,  or 
other  incumbrance  of  which  the  lienholder  had 
no  notice. 

Appeal  from  district  court,  Lincoln 
county ;  W.  F.  He.ndekso.n-,  Judge. 

Action  by  Larlcin  F.  Bell  and  others 
against  Minor  M.  Gaylord  and  Theodore 
M.^'Heman  to  forelose  mechanics'  liens  on 
a  mining  claim  theretolore  purchased  by 
Heman  under  attachment  proceedings. 
There  was  judgment  for  piaintlfl,  ajid  He- 
man  alone  appeals.     Reversed. 

Warren  &  Ferfcussoa,  for  appellant. 
W.  y.  Hewitt,  lor  appellees. 

McFiE,  J.  The  record  in  this  case  pre- 
sents a  contest  for  priority  between  a 
lien  by  attachment  and  a  mechanic's  lien. 
From  tlie  facts  agreed  upon  and  stipulat- 
ed, it  appears  tliat  the  appellant,  Theo- 
dore W.  Heman,  in  the  district  court  for 
Lincoln  county,  on  the  20th  day  of  Febru- 
ary, A.  D.  188.1,  brought  suit  in  assumpsit 
by  attachment  against  Minor  M.  Qayiord, 
and  on  tlie  23d  day  of  February,  1883,  the 
sheriff  of  said  Lincoln  county  attached, 
among  other  property,  the  Rockford  min- 
ing claim,  situated  In  Lincoln  county,  N. 
M.,  and  which  was  at  the  time  the  proper- 
ty of  said  Minor  M.  Oaylord,  and  served 
notice  of  the  suit  upon  Gaylord,  as  re- 
quired by  law,  upon  the  same  day.  On 
the  28tii  day  of  February,  1883,  notice  of 
suit  pending  was  filed  by  appellant,  as 
provided  in  section  1853,  Comp.  Laws, 
1884.  Appellant  recovered  a  Judgment  in 
the  attacliment  suit,  May  19,  1884,  for  ¥5,- 
325,  and  the  property  involved  in  this  suit 
was  sold,  the  appellant  becoming  the  pur- 
chaser, receiving  a  deed  for  the  premiues, 
and  entering  into  possession  of  It.  There 
was  no  appeal  from  the  judgment  in  the 
attachment  suit,  nor  were  the  appellees  in 
this  cause  parties  to  tlic  attachment  pro- 
ceeding. The  appellees,  Larkin  F.  Bell, 
Rol)ert  Quaye,  Alcxantier  Benford,  Sam- 
uel McLeod,  Benjamin  F.  Wilson,  William 


Burris,  and  Abraham  S.  Warren,  joined  in 
a  suit  In  chancery  to  foreclose  liens  which 
they  claimed  for  work  alleged  to  have  been 
done  upon  the  mining  claim  in  controver- 
sy, being  the  same  property  purciiaeed  by 
appellant  under  attachment  proceedings. 
It  is  stipulated  in  the  record  "that  no 
part  of  the  labor  performed  by  complain- 
ants, or  any  of  them,  took  place  or  begun 
sooner  than  the  beginning  of  summer  in 
1883,  and  that  all  of  the  complainants 
were  employed  by  said  Minor  M.  Gay- 
lord, the  owner  of  said  Rockford  mine, 
without  the  knowledge  or  consent  of  the 
appellant, Theodore W. Heman. "  Gaylord 
and  appellant  were  made  respondents, 
and  the  court  below  held  the  service  of 
process  and  notice  of  suit  pending  insuffi- 
cient, and  entered  a  decree  in  favor  of  the 
appellees,  and  declaring  a  lien  upon  the 
property.  The  cause  is  In  this  court  by 
the  appeal  of  Theodore  W.  Heman,  tlie 
attaching  creditor.  The  record  does  not 
disclose  all  of  the  proceedings  in  the  court 
below,  eithT  in  the  attachment  proceed- 
ing or  in  the  case  here,  and  in  determining 
the  case  we  will  consider  all  of  the  pro- 
ceedings in  the  court  below  regular  that 
are  not  disclosed  or  properly  excepted  to. 
The  appellant  contends  that  tiie  court  be- 
low erred  in  holding  the  sheriff's  return  of 
service  of  process  Insufficient,  and  that 
the  notice  of  suit  pending  was  insufficient; 
and  indeed  it  is  apparent  from  an  Inspec- 
tion <if  the  record  that  the  court  so  held, 
else  it  could  not  have  entered  the  decree 
complained  of.  If  the  court  below  had 
jurisdiction  in  the  attachment  proceed- 
ing, the  judgment,  and  the  sale  and  the 
conveyance  under  it,  were  regular  and 
valid ;  no  appeal  having  been  taken  by 
the  defendant  in  that  case. 

It  must  be  taken  as  agreed  between  the 
parties  that,  in  the  court  below,  the  ap- 
pellant set  up  his  title  to  the  real  estate  in 
controversy  by  virtue  of  his  purchase  un- 
der the  attachment  proceeding,  and  of- 
fered necessary  proof  to  sustain  it,  as  the 
fact  of  Judgment,  sale,  and  purchase  by 
appellant  are  referred  to  in  the  stipula- 
tion The  only  ctrntuntion  is  that  relat- 
ing to  service  and  notice  of  suit  pending; 
and  counsel  have  so  presented  the  cause 
in  argument  in  this  court.  In  Cooper  v. 
Reynolds,  10  Wall.  308,  It  was  held  that, 
"  when  a  Judgment  of  a  court  is  offered  in 
evidence  collaterally  in  another  suit,  its 
validity  cannot  be  questioned  for  errors 
which  do  not  affect  the  Jurisdiction  of  the 
court  thnt  rendered  it;  and  where  there 
is  a  valid  writ  and  levy,  a  judgment  of  the 
court,  an  order  of  sale,  and  a  sale  and 
sheriff's  deed,  the  proceeding  cannot  be 
held  void  when  Introduced  collaterally  in 
another  suit."  No  objection  is  made  to 
the  writ  of  attachment  in  the  court  bo- 
low  nor  in  this  court,  and  the  sheriff's  re- 
turn shows  that  he  levied  the  writ  of  at- 
tachment upon  the  property  In  controver- 
sy some  months  prior  to  the  time  the  ap- 
pellees began  the  work  for  which  they  claim 
alien;  therefore,  when  the  levy  was  made, 
an  inclioateorconditlonal  lien  attached  in 
favor  of  the  appellant,  subject  to  consum- 
mation by  the  rendition  of  a  valid  Judg- 
ment. Wlien  thejudgment  was  rendered,  it 
related  buck  to  and  established  the  lienac- 
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quired  by  the  seizure  of  the  property,  Feb- 
ruary 23,  1883,  if  the  court  had  jurisdiction. 
JurlBdiction  has  referentre  to  the  power  of 
the  court  over  the  parties,  the  subject- 
matter,  and  over  the  res  or  property  in 
controversy.  Jurisdiction  of  the  person 
is  obtained  by  the  service  of  process,  or  by 
the  voluntary  appearance  of  thfi  party  In 
the  progress  ot  the  cause.  Jurisdiction  of 
the  res  In  an  attachment  proceeding  relat- 
ing to  real  estate  is  obtained  by  a  seizure 
of  the  property  by  virtue  of  a  valid  writ 
of  attachment  within  the  territorial  ju- 
risdiction ot  thecourt.  That  thecourthad 
juriadlctlou  of  the  subject-matter  is  not 
questioned,  but  that  the  court  had  juris- 
diction '.f  the  person  in  the  attachment 
proceeding  is  denied. 

The  first  error  assigned  is:  "Thecourt 
below  erred  in  holding  the  sheriff's  return 
of  service  ot  procesu  insutllcieut  In  law. " 
It  is  competent  for  each  state  and  terri- 
tory to  prescribe  the  mode  of  bringing 
parties  before  its  courts,  and  the  regular 
tions  made  for  that  purpose  are  binding 
upon  Its  own  resident  citizens.  It  is  un- 
doubtedly competent  for  the  legislature  to 
prescribe  such  modes  of  judicial  proceed* 
Ing  as  it  may  deem  proper,  to  direct  the 
mauner  of  serving  process,  and  the  notice 
which  shall  be  given  to  defendants.  The 
legislature  has  prescribed  the  manner  in 
which  process  shall  be  served  In  this  terri- 
tory, and  In  attachment  cases.  Section 
1935,  Comp.  Laws,  provides  that  "the 
writer  other  la  wful  statement  of  the  cause 
ot  action  shall  be  served  on  the  defendant 
as  an  ordinary  citntiun."  As  to  the  man- 
ner of  serving  ordinary  process  upon  resi- 
dent defendants,  section  1808,  Comp. 
Laws,  provides:  (1)  "By  reading  the 
original  process  to  the  defendant,  and  de- 
livering a  true  copy.  If  required ; "  (2)  "  by 
delivering  a  true  copy  of  the  original  pro- 
cess to  the  defendant;"  (3)  "if  the  defend- 
ant be  absent,  by  delivering  a  copy  of  the 
original  process  to  some  person  residing 
at  tlie  usual  place  ol  abode  of  the  defend- 
ant, over  fifteen  years  of  age. "  The  sher- 
iff's return  of  service  is  as  follows:  "I 
have  served  the  within  writ  ot  attach- 
ment by  delivering  copy  ot  the  same, 
with  a  copy  of  the  declaration  and  affi- 
davit, to  Minor  D.  Gaylord,  son  of  the  de- 
fendant, a  person  over  the  age  of  fifteen 
years,  at  the  defendant's  place  of  residence 
in  Lincoln  count.y;  and  I  have  attached 
all  the  right,  title,  and  Interest  of  the  de- 
fendant in  and  to  the  following,  mining 
claims  In  Nogal  district,  Lincoln  county. 
New  Mexico,  vie.:  'Rockford.'  'Clipper,' 
'North  Home,'  'Cashier,'  'Pennsylvania,' 
'White  Rose,' ' Roschelle,'  'Black  Swan,' 
•Twin  Brothers,"  'Plymouth,'  'Valley 
Lode,' ' Gaylord  Placer,' and  Ilia ve  served 
the  schedule  of  tl)e  property  attached  by 
leaving  a  list  thereof  with  the  said  Minor 
D.  Gaylord,  and  notice  thereof  at  the 
premises.  [Signed]  John  W.  Poe,  Sher- 
iff, by  James  R.  Brent,  Deputy.  Lincoln 
County,  February  23d,  1883."  The  objec- 
tion  to  the  service  as  shown  by  the  re- 
turns is  that  the  writ  was  not  served  up- 
on defendant,  but  by  leaving  copy  at  de- 
fendant's usual  place  ot  abode,  and  that 
notice  by  publication  wan  not  given. 
That  this  service  was  sufficient  Is  not  an 


open  question  in  this  territory.  In  the 
case  of  Splegelherg  v.  Sullivan,  1  N.  M. 
575,  It  was  held  that  "servlceof  an  attach- 
ment Issued  on  an  affidavit  showing  that 
the  defendant  has  absconded  and  absent- 
ed himself  from  his  usual  place  of  abode 
may  be  made  by  leaving  a  true  copy 
thereof  at  the  usual  place  of  abode  of  the 
defendant  with  some  free  person  over  the 
age  of  6fteen  years,  and  publication  is 
not  necessary. "  The  provisions  of  law  as 
to  service  in  that  case  were  similar  to 
the  provisions  ot  sections  1898  and  193.T 
above  set  out,  except  thatthe  word  "tree" 
Is  omitted  from  section  1898.  It  is  true 
that  the  affidavit  in  that  case  alleged  that 
the  defendant  had  absconded  and  was  ab- 
sent from  his  usual  place  of  abode;  but 
as  the  affidavit  in  this  case  is  not  biefore 
the  court,  and  there  is  no  snggestion  that 
the  proper  affidavit  was  not  filed,  It  must 
be  presumed  that  the  proper  affidavit 
was  filed  hs  a  basis  tor  the  service  made  in 
a  collateral  attack  upon  the  attachment 
proceeding.  It  follows  that  the  service 
was  sufficient,  and  that  service  by  publi- 
cation was  not  necessary  to  confer  juris- 
diction upon  the  court.  Thecourt,  having 
jurisdiction  both  of  the  person  and  sub- 
ject-matter, jiroperly  gave  judgment  for 
the  appellant,  and  ordered  the  sale  of  the 
property  attached  to  satisfy  the  judg- 
ment. When  the  appellant  purchased  the 
property  at  such  sale,  .(as  it  is  agreed  he 
did,)  and  obtained  a  deed  for  tlie  same, 
he  became  the  owner  ot  It  to  the  full  extent 
of  the  Interest  ot  the  defendant  Gaylord, 
at  the  time  of  the  seizure  and  attach- 
ment,  and  it  is  admitted  he  was  the  sole 
owner  of  the  property  at  that  time. 

The  second  assignment  ot  error  Is: 
"That  the  court  erred  in  holding  the  no- 
tice ot  suit  pending  insufficient  In  law." 
The  record  is  very  meager,  and  does  not 
point  out  any  specific  objection  made  in 
thecourt  below,  but  enough  Is  gathered 
from  the  record  and  briefs  ot  counsel  to 
show  that.  In  the  court  below,  the  appel- 
lees In  this  court  Insisted  that,  although 
"notice  of  suit  pending"  was  fil^d  with 
the  probate  clerk  as  required  by  law,  still 
it  was  notice  to  them,  as  the  law  did  not 
authorize  the  filing  of  his  Us  pendens  in  an 
attachment  proceeding.  Section  1853, 
Comp.  Laws,  provides  that,  "in  all  ac- 
tions in  the  district  courts  ot  this  terri- 
tory affecting  title  to  real  estate  in  this 
territory,  plaintiff,  at  the  time  of  filing 
his  petition  or  complaint,  or  at  an.y  time 
thereafter  before  judgment  or  decree, may 
file  with  the  clerk  of  the  probate  court  In 
each  county  in  which  the  property  muybe 
situate  a  notice  of  the  pendency  of  the 
suit."  The  appellees  contend  that  the  at- 
tachment proceedings  did  not  "affect  the 
title  to  real  estate,"  within  the  meaning 
of  the  statute.  The  language  ot  the  sec- 
tion above  referred  to  Is  very  plain,  and 
sufficiently  comprehensive  to  embrace  "all 
actions  in  the  district  courts"  aHectlng 
the  title  to  real  estate,  whether  at  law 
or  In  equity.  That  notice  of  suit  pending 
may  be  properly  filed  in  an  attachment 
proceeding  depends  upon  whether  or  sot 
specific  real  estate  has  been  seized  on,  op 
Is  the  res  of  the  proceeding.  In  thin  case 
rettl  estate  was  seized  under  the  writ  of 
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attachment,  and  was  rendered  enhject  to 
the  order  of  the  court  to  the  extent  of 
eale  and  conveyanceof  the  property.  Tiie 
Jtle  was,  witliin  the  meaning  of  Hection 
1523,  Comp.  Laws,  "affected,"  and  Us  pen- 
dena  was  properly  filed  by  the  appellant. 
The  appellees  were  cbars;eable  with  fall 
notice  of  the  attachment  suit,  and  that  It 
wau  a  Hen  upon  the  property  attached, 
from  the  time  when  the  notice  was  filed 
with  the  probate  clerli  of  Lincoln  county, 
February  2N,  I8S.3.  Such  being  the  case, 
appellees  bad  no  lea;al  right  to  a  lien  up- 
on the  property  for  work  done  upon  it, 
unless  by  virtue  of  the  provisions  of  the 
mei-biinic's  lien  law.  Section  1523,  Comp. 
Laws,  is  as  follows:  *'1.'>23.  The  Iteiis 
provided  for  In  t.ii8  act  are  preferred  to 
any  lien,  mortgage,  or  other  Incumbrance 
which  may  have  attached  subBequent  to 
the  time  when  the  building,  improve- 
ment, or  structure  was  fiulsbed,  work 
done,  or  materials  were  commenced  to  be 
furniubed;  also,  to  any  lien,  mortgage,  or 
other  incumbrance  of  whicli  the  llenbold- 
er  had  no  notice,  and  which  was  unrecord- 
ed at  the  time  the  building.  Improvement, 
or  structure  was  commenced,  work  done, 
or  the  materials  were  commenced  to  be 
furnished."  It  is  clear  that  the  appellees 
are  not  entitled  to  a  lien  under  this  sec- 
tion, for  It  Is  agreed  that  the  attachment 
suit  was  commenced  and  the  property 
seiised  some  months  prior  to  any  work 
being  done  by  appellees  for  which  they 
claimed  the  lieu;  and  they  bad  notice 
of  the  prior  lien  before  any  work  was 
done  by  them.  If  it  la  contended  that 
tUo  Ila  ppmlena  did  not  charge  them  with 
notice  becauaeit  was  unrecorded,  a  perfect 
answer  to  that  is  that  the  statute  does 
not  require  notice  of  suit  pending  to  be 
recorded.  The  "filing"  of  such  notice  is 
sufficient,  and  complies  with  the  require- 
ments of  the  law. 

The  court  below  permitted  the  appellees 
to  attack  the  judgment  in  attachment  col- 
laterally, which  cuuld  only  be  done  in 
case  of  absence  of  Jurisdiction  In  the  court 
which  rendered  the  Judgment.  The  service 
and  notice  alone  were  questioned,  and 
held  insuttlctent  to  confer  jurisdictioa,  and 
the  court  decreed  a  Hen  upon  the  property 
In  controversy  in  favor  of  appellees.  We 
are  of  opinion  that  the  service  of  process 
was  sufficient  to  confer  Jurisdiction ;  that 
the  notice  of  suit  pending  was  valid;  and 
as  the  appellant  had  a  prior  lien,  wlilch 
had  ripened  Into  ownership,  the  proper- 
ty was  not  sunject  to  the  lien  of  the  appel- 
lees. The  court  below  erred  In  holding 
service  of  process  and  notice  of  ;ult  pend- 
ing insuRlcient,  and  in  granting  the  decree 
complained  of.  The  decree  of  the  court 
below  is  reversed. 

O'Bkien,  C.  J.,  and  Lee,  Seeds,  and 
Fberuan,  JJ.,  concur. 


(6  N.  M.  236)  

Tbkritort  t.  Lowitski. 

\Supreme  Court  of  New  Mexico.    Aug.  30. 1891.) 

Ckiminm.  Law — Appeal  from  Jcstioe  Conai — 

TuiAL  OS  Novo. 

Comp.  t.aws  N.  U.  1S84,  gives  tlie  right  of 

tppeal  in  criminal  cases  from  a  Justice  court  to 

the  district  court,  and  provides  (section  'UU) 


that  when  such  appeal  Is  taken  the  cause  is  then 
in  the  district  court  to  bo  disposed  of  de  novo, 
and  is  oomplotely  :within  its  Jurisdiction.  Beld, 
that  seotion  3SU5  and  district  court  rule  No.  18, 
providing  that  in  all  csshs  of  appsal  from  a  Jus- 
tice court,  when  the  defendant  balotv  shall  have 
taken  the  appeal,  and  shall  fall  to  appear,  plain- 
tiff may  have  the  appeal  dismissed,  or  tha  Judg- 
ment below  affirmed,  at  his  election,  refer  mere- 
ly to  civil  oases :  and  the  district  court  has  no 
authority  to  render  Judgment  upon  the  sentenoe 
of  a  Justice  in  assault  and  batto^,  but  must  try 
the  case  de  novo. 

Error  to  district  court,  Santa  Fe  conn- 
ty;  William  H.  Whiteman,  Judge. 

Jennie  Lowitski  was  convicted  in  a  Jus- 
tice court  of  assault  and  batt»ry  with 
words.  From  this  Judgment  she  appealed 
to  the  district  court.  When  the  ease  was 
there  called  on  the  docket,  It  was  found 
that  defendant  was  not  personally  pres- 
ent; and  the  court,  upon  motion  of  the 
district  attorney,  affirmed  the  Judgment 
of  the  lower  court  without  a  trial.  De- 
fendant thereupon  took  this  writ.  The 
sentence  of  the  district  court  is  reversed. 

iV.  li.  Laiiffhlin,  for  appellant.  The  So- 
licitor Geaerul,  for  the  Territory. 

Seeds,  J,     This  was  a  criminal  action, 
originally  brought  and  tried  before  a  Jus* 
tice  of  the  peace  in  and  for  the  county  of 
Santa  Fe,  in  accordance  with  the  provis* 
Ions  of  section  72G  of  the  Compiled  Laws 
of  1884  oi   this  territory.    The  accusatloa 
was  that  the  defendant  had  made  an  as- 
sault and  battery  upon  a  third  party  with 
words.    The  case  was  tried  before  the  Jus- 
tice,— but  whether  or  not  with  the  aid  of 
a  Jury  the  record  fails  to  show, — and  the 
defendant  was  found  gnllty,  and  fined  five 
doliai-s.      From    this   Judgment    she    ap- 
pealed to  the  district  court  of  Santa   Fe 
county.    At  the  next  term  of  that  court, 
following  the  perfection  of  her  appeal,  she 
being  duly  represented  bycoansel,  her  case 
was  set  for  trial.    Upon  the  day  thus  set 
for  trial,  when  the  case  was  called,  the  ter- 
ritory and  the  appellant,  by  her  attorney, 
announced  themselves  ready  tor  trial,  but 
it  was  then  ascertained  that  the  appellant 
was  not  personally  In  court;  whereapon 
the   territory    had     the    appellant   three 
times  duly  called, and, not  responding,  the 
district  attorney  moved  thecourtto  affirm 
the  Judgment  of  the  lower  court.    Upon 
this  motion  the  court  made  the  following 
order  of  record :  "It  is  therefore  consid- 
ered and  adjudged  by  the  court  that  the 
Judgment  in  this  cause  of  the  Justice  of 
the  peace  of  precinct.  No.  4  of  Santa  Fe 
county    be,    and     th^    same    Is   hereby, 
affirmed,  and  that  In  acconlance  therewith 
said  defendant  do  pay  unto     the  territory 
of  New  Mexico   the  sum   of  five  dollars, 
the  amount  of  her  due,  together  with  the< 
cost:^  of  the  prosecution   against  her,  oa 
well  In  the  lower  court  as  in  this  court,  to 
betaxed,  and  thatexecutlon  issue  therefor, 
that  said   defendant  stand  committed  to 
the  common  Jail  of  Santa  Fe  county  until 
said  fine  and  costs  be  fully  paid  and  satis- 
fied, and   that  a    warrant  of  commitment 
Issue   against   her."    Afterwards  her  at- 
torney moved  the  court  for  a  new  trial 
and   In   arrest  of  Judgment,    which  being 
overruled,  she  prosecutes  her     appeal  to 
this  court,  and  alleges  as  error  the  over- 
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ruling  of  ber  uiotionB  tor  a  new  trial  and 
In  nrreet  of  Judgment;  the  Buatalnlug  the 
motion  of  the  appellee's  diBtrict  attorney 
to  affirm  the  judgment  of  the  lower  court; 
In  rendering  u  judgment  nKuinst  the  ap- 
pellant by  default  on  a  criminal charse  for 
misdemeanor;  In  ref using  to  hear  and  de- 
termine appellant's  case  de  novo  In  the 
diBtrict  con rt;  and  in  refusing  her  a  trial 
by  Jury  in  said  court. 

The  above  statement  fairly  preeenta 
the  essential  portions  of  the  record. 
Whether  or  not  the  district  court  commit- 
ted error  depends  entirely  upon  the  rela- 
tion existing  between  that  court  and 
the  justice's  court  in  criminal  matters.  If 
the  district  court,  as  to  matters  wherein 
the  justice's  court  has  original  jurisdic- 
tion, is  simply  a  court  for  the  correction 
of  errors,  and  ai-ts  in  an  appellate  charac- 
ter, then,  possibly,  in  case  a  defendant 
toolc  an  appeal  from  the  decision  of  a  jus- 
tice court,  and  failed  to  appear  when  his 
case  was  called  for  trial,  the  court  could 
afilrm  tlie  judgment  of  that  court.  But 
It  is  quite  evident  that  the  district  court 
is  In  no  sense  of  the  word  an  appellate 
court  for  the  purpose,  simply,  of  pasiiing 
upon  errors  of  law.  If  It  can  take  cog- 
nizance of  criminal  matters  at  all  which 
aretrlable  originally  in  the  justice's  court, 
it  dtjes  so  to  try  them  de  vovo.  The  Com- 
piled Laws  of  1S.S4  are  very  Indefinite  as  to 
the  right  of  appeal  from  the  justice  court 
to  the  district  court  in  criminal  matters; 
md  while  that  right  probably  exists,  yet 
the  method  of  its  exercise  is  only  to  be  ar- 
rived at  by  Inference. 

It  might  be  contended  thatsectlon  2395  of 
the  Compiled  Laws  of  1884,  together  with 
rule  16  of  rules  of  district  courts,  gave  the 
district  court  authority  to  rule  as  it  did  In 
this  case;  and  it  will  haTe  to  be  conceded 
that,  if  that  section  ot  the  Compiled  Laws 
of  1884  and  the  rule  cited  are  applicable  to 
criminal  cases,  the  district  court  was  cor- 
rect in  giving  the  judgment  which  it  did. 
They  provide.  In  substance,  that  "in  all 
cases  of  appeal  from  a  justice's  court," 
"when  the  defendant  below  shall  have 
taken  the  appeal,  and  shall  fail  to  appear 
when  tlie  cause  is  regularly  called  on  the 
(locket,  the  plaintiff  may  have  the  appeal 
dismissed;  or,  at  his  election,  the  plain- 
tiff ma.v  have  the  judgment  below  afDrmed, 
and  judgment  rendered  tor  the  name,  with 
costs,  against  the  defendant  and  bis  sure- 
ties." it  is  quite  apparent  that  the  dis- 
trict court  in  this  case  founded  his  decis- 
ion npon  the  provisions  above  set  out. 
We  are  clearly  of  the  oi)inion  that  those 
provisions  have  relation  solely  to  civil 
matters.  Sections  2390-239.5  of  the  Com- 
piled Laws  of  18S4  have  reference  to  civil 
cases;  for  whatever  is  appealed  by  virtue 
of  them  is  to  be  tried  in  the  district  court 
de  novo,  and  according  to  the  rules  pre- 
scribed tor  the  government  of  justices' 
courts.  It  can  hardly  be  contended  that 
the  legislature  ever  intended  that  in  crim- 
inal matters  in  the  district  court  there 
sbonid  be  two  vystems  ot  trial,  and  that 
the  imperfect  and  crude  methods  of  jus- 
tice's court  should  supersede  the  full  and 
perfect  machinery  of  the  district  court. 
Hule  16  of  the  district  court  rules  has 
plainly  reference  to  civil  matters.  In  the 
T.27p.no.9— 32 


flrst  place,  the  terms  "plaintiff  "and  "judg- 
ment" are  not  those  usually  used  in  stat- 
utes or  rules  referring  to  criminal  mat- 
ters; they  would  be"  territory  "or  "state" 
and  "sentence:"  in  the  second  idtice,  the 
rules  purport  to  be  for  the  common-law 
Bide  ot  the  docket  solely. 

Conceding,  then,  that  the  right  ot  ap- 
peal is  given  In  criminal  cases  from  the  jus- 
tice's court  to  the  district  court,  by  uec- 
tlon  3414,  Comp.  Laws  1884,  it  Is  the  duty 
of  the  appellant,  when  such  appeal  is 
taken,  to  cause  to  be  filed  in  the  otfice  of 
the  clerk  ot  the  district  court  a  transcript 
of  the  record  ot  the  proceedings  hud  before 
the  justice  ot  the  peace,  together  with  the 
original  oath,  recognizance,  and  other 
original  papers  in  the  case.  The  clerk  is 
required  to  docket  the  case  for  trial.  All 
this  has  been  done  in  this  case.  "  When 
this  Is  done,  the  cause  is  then  In  the  court 
to  which  the  appeal  is  taken,  and  is  to  be 
disposed  of  precisely  like  any  other  crim- 
inal case  there  pending.  ♦  •  •  The  «!>- 
peal  stays  the  proceedings  before  the  jus- 
tice; and  it  does  more, — it  transfers  the 
whole  proceeding  to  the  court  to  which 
the  appeal  is  taken,  to  be  disposed  of 
there  de  novo.  After  the  appeal  the  case 
is  completely  within  the  jurisdiction  of 
the  circuit  [district]  court,  and  •  •  • 
that  court  must  dispose  ot  the  case  as 
other  criminal  cases  are  disposed  of." 
Wiseheart  v.  State,  (Ind.)  4  N.  E.  Rep. 
1.56.  The  case  was  then  In  the  district 
court,  to  be  tried  by  the  same  rules  as 
those  applical)le  to  cases  originating  in 
that  forum.  The  bond  given  for  the  ap- 
peal from  the  justice's  court  stood,  as  to 
the  case  appealed,  in  the  same  relation  as 
an  appearance  bond  In  the  district  court 
upon  an  indictment  found.  It  gave  the 
district  court  no  auth()rity  to  affirm  the 
decision  of  the  lower  court,  bnt  only  the 
right  to  forfeit  the  bond  tor  the  non- 
appearance of  the  defendant.  This  was 
not  done  in  tills  case,  but  judgment  given 
npon  the  sentence  of  the  Justice.  The  dis- 
trict court  has  no  authority  to  sentence  a 
defendant  without  atrial  by  jury,  unless 
upon  a  plea  of  guilty  properly  and  legally 
entered  of  record.  "The  sentence  ot  thedls- 
trlct  court  is  therefore  reversed. 

O'Brien,  0.  J.,  and  Leb,  McFib,  and 
FiiEKMA.N,  JJ.,  (Concur. 


(8  N.M.  206) 

Ca.ndelaria  v.  Atcuisox,  T.  &  S.  r.  R.Co. 

(Supreme  Cmirt  of  New  Mexico.    Aug.  21, 1891. ) 

Railkoad  Companies— Injuries  to  Trespasser — 
Contributor!  Neoliocncb— U.sdisputed  Evi- 

SBNCE. 

1.  In  an  action  against  a  railroad  company 
by  one  nho  was  struck  by  a  train  while  walking 
afonf;  the  track,  it  appeared  that  plaintiff  was 
familiar  with  the  ground,  and  knew  that  engines 
frequently  passed  over  it  at  all  hours;  that  he 
walked  along  the  track  for  some  distance  with- 
out looking  back;  and  that  he  could  have  seen 
and  beard  the  approaching  train  if  he  had  lookea 
and  listened.  Held,  that  he  was  guilty  of  con- 
tribatory  negligence,  and  could  not  recover. 

'i.  Where  plaintiff  was  injured  by  a  railroad 
train  while  walking  along  the  track,  it  was  im- 
material that  an  old  public  highway  had  exist- 
ed, U  years  before  the  accident,  somewhere  near 
the  place  where  it  occurred,  and   that  the  corn- 
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poDy  had  failed  to  oonstruct  a  suitable  crossing 
over  it. 

3.  A  railroad  company  is  not  liable  for  in- 
juries to  a  trespasser  on  its  track,  where,  after 
his  presence  is  discovered,  the  employes  in  charge 
of  the  train  use  oirdinary  diligence  to  stop  it. 

4.  Where  the  facts  as  to  material  issues  were 

gractioally  undisputed,  ana  the  court  was  satis- 
ed  that  it  would  be  compelled  to  set  aside  a 
verdict  for  plaintiff,  the  jury  was  properly  in- 
structed to  find  for  defendant 

Error  to  district  court,  Bernalillo  coun- 
ty; William  D.  Lee,  Judge. 

Action  by  Geroulnio  Candelarla  against 
the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company  lor  personal  injuries.  Thecourt 
directed  n  verdict  for  defendant,  and  plain- 
tiff brings  errur.    Atfiruied. 

JB.  S.  Kodey,  tor  plaintiff  in  error.  H.  Ii. 
Waldo,  for  defendant  in  error. 

McFiE,  J.  In  this  action  plaintiff  seeks 
to  recover  damages  for  personal  Inju- 
ries done  him  by  his  being  thrown  frum 
the  railroad  traclc  of  the  defendant  com- 
pany by  an  engine  and  train  of  cars  there- 
on, which  be  charges  to  have  resulted  from 
the  negligent  conduct  of  the  servants  of 
the  deiendant,  and  without  any  fault  of 
bis  own.  The  declnratlun  consists  of  three 
counts.  The  first  count  charges  that  the 
plaintiff  in  error  was  injured  at  a  public 
crossing  of  the  lilgbway  over  the  track  of 
the  deiendant  in  error,  while  the  plaintiff 
was  crossing  upon  said  highway,  by  the 
carelessness  and  negligence  of  the  defend- 
ant's employes  in  the  management  of  its 
locomotive  and  train.  The  second  pro- 
ceeds upon  the  ground  that  there  was  a 
public  road  formerly  existing,  from  time 
immeniorlal,  which  tlie railroad  company, 
in  the  construction  of  its  road,  had  not 
restored,  and  that  the  plaintiff  was  una- 
yoidably  upon  the  track  of  the  defendant, 
for  the  reason  that  the  defendant  had 
failed  to  restore  said  road,  and  that  while 
crossing  the  track  he  was  injured  by  the 
carelessness  and  negligence  of  its  servants. 
The  third  count  charges  tliat,  while  the 
plaintiff  was  crossing  the  defendant's  rail- 
road track  with  all  due  care  and  diligence, 
the  defendant  drove  Its  train  op  to  and 
across  said  highway,  and  in  so  doing  no 
bell  was  rung  nor  whistle  blown,  as  re- 
quired by  an  ordinance  of  the  town  of 
Albuquerque,  and  the  plaintiff  was  injured 
by  the  negligence  of  the  defendant's  serv- 
ants, etc.  A  trial  was  had  in  the  court 
below  at  the  May  term,  1891,  and  resulted 
In  a  verdict  In  favor  of  the  defendant,  un- 
der Instructions  of  tlie  court.  To  reverse 
that  judgment  the  plaintiff  brings  the 
cause  to   this  court  by  writ  of  error. 

The  testimony  In  the  court  below  In  sub- 
stance showed  that  the  Atchison,  Topeka 
&  Santa  Fe  Railroad  Company  runs  its 
line  of  railroad  through  the  eastern  por- 
tion of  the  city  of  Albuquerque,  and  that 
Its  main  line  and  a  number  of  side  tracks 
and  yardH  are  within  the  limits  of  the 
town  of  Albuquerque;  that  upon  the 
west  side  of  the  tracks  of  the  Atchison, 
Topeka  &  Santa  Fe  Railroad  are  a  num- 
ber of  tracks  of  the  Atlantic  &  Pacific 
Railroad  Company;  that  the  depot  of  the 
defendant  company  is  towards  the  north- 
ern and  business  portion  of  the  town,  and 
that  its  yards  and  Bide  tracks  extend  for 


a  long  distance  south  of  the  depot;  that 
there  is  a  regular  crossing  botb  for  vehi- 
cles and  persons  over  the  tracks  upon  a 
street  called  "Coal  Avenue,"  which  street 
has  been  extended  both  upon  the  east  and 
west  sides  of  the  tracks  of  both  the  Atchi- 
son ,  Topeka  &  Santa  Fe  Kai  Iroad  Company 
and  the  Atlantic  &  Faciflc  Railroad  Com- 
pany;  that  the  next  regular  crossing  south 
of  Coal  avenue  is  probably  a  distance  of 
one  mile;  that  the  machine-shops  of  the 
Atlantic  &  Pacific  Railroad  Company  are 
upon  the  west  side  of  the  tracks  and  about 
one-fourth  of  a  mile  south  of  Coal  avenue; 
that  upon  the  east  side  of  the  tracks,  and 
opposite  the  machine-shops,  is  a  piece  ot 
ground  that  was,  at  the  time  of  the  acci- 
dent, under  fence;  that  a  number  of  the 
employes  of  the  railroad  companies  lived 
upon  the  east  side  of  the  tracks,  as  did  al- 
so others  who  were  not  employes  of  the 
companies;  that  botb  the  employes  and 
other  persons  were  in  the  habit  of  cross- 
ing over  the  tracks  of  the  deiendant  com- 
pany wherever  they  saw  fit  to  do  so, 
without  any  regard  to  regular  crossings, 
for  quite  a  distance  botli  above  and  below 
and  In  front  of  the  machine-shops  of  the 
Atlantic  &  Pacific  Railroad  Company; 
that  there  was  an  ordinance  of  the  town 
of  Albuquerque,  in  force  at  the  time  ot  the 
alleged  Injury,  reading  as  follows:  "It 
shall  be  unlawful  for  any  engineer  or  con- 
ductor or  any  other  person  having  charge, 
either  permanently  or  temporarily,  of  any 
railway  engine  or  train  of  cars,  to  run  any 
such  eneine,  or  permit  the  same  to  bie 
run,  within  the  town  limits,  without 
ringing  the  engine  bell,  or  at  a  greater 
rate  of  speed  while  passing  street  cross- 
ings than  six  miles  per  hour,  except  when 
running  north  ot  TIjeras  road  and  south 
of  Iron  avenue;  and  both  the  engineer 
and  conductor  of  any  train  shall  be  liable 
for  the  same  offense."  The  testimony 
shows  farther  that  on  the  16th  day  of 
June,  188.S,  the  plaintiff  approached  the 
tracks  of  the  defendant  company  from  the 
east  side,  in  the  nelghborliood  of  the  ma- 
chine-shops of  the  Atlantic  &  Pacific 
Railroad  Company,  went  upon  the  side 
tracks  and  the  main  line  of  the  defendant 
company  for  a  considerable  distance,  and, 
while  upon  the  main  line  walking  north, 
he  was  struck  by  an  engine  and  train  of 
24  cars,  knocked  from  the  track,  and  in- 
jured. He  admits  that  he  was  not  an  em- 
ploye of  the  railroad  company,  and  enys 
that  he  was  going  across  the  railroad  on 
businessof  hisown.  There  is  someconfllct 
in  the  testimon.v  as  to  whether  the  bell 
upon  the  engine  was  rung  and  the  whistle 
blown,  or  not.  Two  or  three  witnesses 
testify  that  they  did  not  hear  the  whistle 
or  the  bell,  but  the  engineer  and  fireman 
both  swear  that  the  whistle  was  blown 
and  the  bell  rung,  and  that  the  air-brakes 
were  set  upon  the  train  as  soon  as  the 
fireman  notified  the  engineer  that  there 
was  a  man  on  the  track.  The  testimony 
shows  that  the  train  was  moving  at  the 
rate  of  about  five  miles  an  hour  at  the 
time  the  accident  occurred.  It  is  also 
shown  that  upon  the  east  side  ot  the 
tracks  there  is  a  road,  extending  from 
Coal  avenue  down  to  the  crossing  below 
the  machine-shops,  the  exact  distance  not 
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being  shown.  It  Is  alHo  Bhown  that  be- 
tween the  main  line  and  the  Hide  tracliiH  of 
the  defendant  company  there  ure  Hijaces 
sufficiently  wide  for  persons  to  occupy 
them  uninjured  while  trains  are  passing. 
What  Is  claimed  to  constitute  tlie  negli- 
gence of  the  defendant  company  in  this 
case  is  the  alleged  omission  of  its  servants 
to  have  the  whistle  blown  and  the  bell 
rung,  and  use  proper  diligence  to  stop 
the  train.  Tlie  defense  is  that  the  plain- 
tiff had  no  legal  right  nor  license  to  be 
upon  these  trades,  and  that  therefore  he 
was  a  trespasHer  upon  the  defendant's 
tracks  at  the  time  the  accident  occurred. 
The  plaintiff  admits  that  he  was  going 
across  the  tracks  of  the  defendant  upon 
bis  own  business ;  and  therefore  he  had 
not  the  license  that  on  employe  might 
have,  under  certain  circumstances,  in  be- 
ing upon  the  tracks  of  the  company.  It 
is  clear  that  there  was  no  regular  cross- 
ing over  thetruckH  of  the  defendant  at  the 
place  where  this  accident  occurred;  that 
persons  approaching  the  tracks  there 
were  in  the  habit  of  crossing  the  traclis 
wiierever  they  pleased,  without  any  re- 
gard to  any  crossing;  and  it  is  not  pre- 
tended that  the  company  had  any  regular 
crossing  there  which  Invited  ur  licensed  per- 
sons to  cross  on  their  tracks.  The  testi- 
mony of  some  of  the  witnesses  is  that 
there  were  cars  frequently  standing  upon 
the  tracks  there,  and  that  foot  passengers 
crossed  wherever  they  could  get  through 
between  the  cars,  (^an  it  be  contended 
that  because  persons  were  in  the  habit  of 
crossing  over  the  tracks  wherever  they 
pleased,  without  regard  to  the  regular 
crossings,  (and  for  a  long  distance  up  and 
down  the  tracks  this  was  done,)  this  tact 
would  constitute  a  legal  right  for  them  to 
be  upon  the  tracks  of  the  defendant?  We 
think  not.  But  the  plaintiff  in  this  case, 
while  he  testifies  that  he  was  crossing  the 
tracks,  shows  by  his  own  evidence  that 
lie  was  not  cri>s8ing  the  track,  but  was 
walking  upon  the  track  of  the  defendant. 
Every  witness  tliat  testifies  as  to  the  ac- 
cident states  that  at  the  time  it  occurred 
the  plaintiff  was  walking  upon  the  track 
from  south  to  north.  The  plaintiff  him- 
self, when  nnked  if  he  was  not  walking 
straight  up  tne  track,  admits  that  h(  was. 
It  Is  also  shown  by  the  witness  Baca  thot 
the  plaintiff  crossed  from  a  switch  to  the 
main  track,  and  liad  proceeded  upon  the 
main  track  but  a  few  steps  when  be  was 
struck  by  the  train.  Tlie  witness  Sedillo 
says  that  he  crossed  the  track  to  the  west 
side;  sometimes  he  walked  on  the  track, 
and  sometimes  at  the  side  of  it;  then,  at 
one  time,  be  crossed  back.  The  plaintiff 
himself  admits  crossing  the  track,  and 
walking  upon  and  along  the  same.  There 
is  no  contradiction  of  the  evidence  upon 
this  point  that  the  plaintiff, at  the  time  he 
was  struck  by  the  train,  was  walking 
upon  the  track  of  the  defendant,  and  us- 
ing it  for  a  public  highway,  and  without 
any  legal  right  or  necessity  for  so  doing. 
There  was  a  public  road — an  open  road — 
to  the  east  of  the  side  track,  and  there 
were  open  spaces  between  the  tracks 
which  could  have  been  used  by  the  plain- 
tiff, and  by  using  them  no  injury  would 
bare  been  done  blm ;  but  he  chose  to  go 


upon  the  tracks  of  the  defendant  for  his 
own  convenience,  and  in  so  doing  he  as- 
sumed the  risk  of  his  own  conduct,  and 
became  a  trespasser,  In  contemplation  of 
law.  In  the  case  of  Toomey  v.  Railroad 
Co.,  24  Pac.  Rep.  1074,  which  was  a  case 
somewhat  similar  to  the  one  at  bar,  the 
supreme  court  of  California,  In  a  well- 
considerad  opinion,  says :  "  The  track  was 
not  a  highway  for  pedestrians.  The  law 
holds  a  railroad  company  to  a  very  high 
degree  of  responsibility  for  the  safety  of 
its  passengers,  and  public  convenience  re- 
quires rapid  transit.  Such  being  the  case, 
regard  for  the  safety  of  the  passengers,  and 
common  justice  to  the  company,  require 
that,  except  at  crossings  and  similar 
places,  the  truck  should  be  kept  clear.  In 
some  countries  this  is  regarded  as  of  such 
importance  that  it  is  made  a  penal  offense 
to  trespass  upon  a  railroad  track ;  and 
even  at  crossings  there  are  gates  and 
gute-keepers  to  prevent  people  from  cross- 
ing when  trains  are  approaching.  In  this 
Country  there  are  no  such  regulations. 
The  matter  is  left  to  individual  good  sense 
and  responsibility;  but  it  is  none  the  less 
of  grave  importance  that  the  track  should 
be  kept  clear.  The  law  does  not  sanction 
Its  use  as  a  path  or  sidewalk  ;  and,  if  peo- 
ple persist  in  using  It  as  such,  they  must 
be  held  to  be  doing  an  act  which  is  not 
lawful.  This,  which  seems  clear  enough 
on  priuciple,  is  fully  sustained  by  authori- 
ty." In  Railroad  Co.  v.  Hummell,  44  Pa. 
St.  378,  the  court,  per  Strong,  J.,  said : 
"It  Is  time  that  It  should  be  understood 
In  this  state  that  the  use  of  a  railroad 
track,  cutting,  or  embankment  Is  exclu- 
sive of  the  public  everywhere,  except 
where  a  way  crosses  It.  This  has  more 
than  once  been  said,  and  it  must  be  so 
held,  not  only  for  the  protection  of  prop- 
erty, but,  what  is  far  more  important,  for 
the  preservation  of  personal  security,  and 
even  of  life.  In  some  other  countries  it  Is 
a  penal  offense  to  go  upon  a  railroad. 
With  us.  If  it  Is  not  that,  it  is  a  civil  wrong 
of  an  aggravated  nature,  for  it  endangers 
not  only  the  trespasser,  but  all  who  are 
I)asslug  or  transporting  along  the  line. 
As  long  ago  as  1852,  it  was  said  by  Judee 
GiBSO.v,  with  the  concurrence  of  all  the 
court,  that  a  railway  corporation  is  a 
purchaser,  in  consideration  of  public  ac- 
commodation and  convenience,  of  the  ex- 
clusive possession  of  the  ground  paid  for 
to  the  proprietors  of  It.  and  of  a  license 
to  use  the  highest  attainable  rate  of  speed, 
with  which  neither  the  person  nor  prop- 
erty of  another  may  interfere. "  Similar 
language  was  used  in  Mulherrin  v.  Rail- 
road Co.,  81  Pa.  St.  375.  In  Railroad  Co. 
T.  State,  62  Md.  4S7,  the  court,  per  Irving, 
J.,  said:  "A  right  of  way  of  a  railroad 
company  is  the  exclusive  property  of  sucit 
company,  upon  which  no  unauthorized 
person  has  the  right  to  be;  and  anyone 
who  travels  upon  such  right  of  way  as  a 
footway,  and  not  for  any  business  with 
the  railroad,  is  a  wrong-doer  and  a  tres- 
passer. "  The  plaintiff  in  this  case  being 
upon  the  track,  using  it  for  his  own  pur- 
poses as  a  public  hlghwa.y,  the  defendant 
did  not  owe  him  the  duty  of  doing  acts  to 
facilitate  his  trespass  or  to  render  it  safe. 
In  the  case  of  Toomey  v.  Railroad  Co., 
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supra.  It  Is  farther  said :  "It  Is  to  be  ob- 
served hero  tUat  we  are  not  saying  that 
the  lact  that  he  was  a  trespasser  would 
Justify  the  infliction  ot  a  willlulor  wanton 
Injury  upon  him.  It  Is  well  settled  that 
the  cuminlssion  ot  a  trespass  does  not  jus- 
tify the  Infliction  of  nn  Injury  by  way  of 
punisliineut  or  revenf^e,  or  out  of  mere 
recklessness.  Nor  are  we  saying  that  the 
railroad  company  is  not  bound  to  use  or- 
dinary care  after  seeing  the  dangerous 
position  of  a  trespasser.  What  we  say  Is 
that  the  company  does  not  owe  to  a  mere 
trespasser  upon  its  track  the  duty  of  do- 
ing acts  to  facilitate  his  trespass  or  ren- 
der it  safe.  In  other  words,  it  is  not  bound 
to  provide  any  particular  kinds  of  ma- 
chinery or  appliances  for  his  beueflt,  or, 
when  not  aware  of  his  presence,  to  give 
cautionary  signals  to  notify  him  ot  the 
approach  ot  Its  train," 

We  think  that  the  law  is  well  settled 
that  a  railroad  company  Is  only  liable,  in 
the  case  of  the  trespasser  who  has  been 
killed  or  injured  by  its  trains,  for  the  neg- 
ligence of  the  defendant's  servants  after  the 
trespasser's  presence  upon  the  track  has 
been  discovered.  The  facts  in  this  case 
present  no  such  conduct  as  would  consti- 
tute negligence  on  the  part  ol  the  defend- 
ant after  plaintiff's  presence  was  discov- 
ered. But  suppose  the  delendant's  serv- 
ants to  have  been  guilty  of  some  degree  of 
negligence,  still  the  plaintiff  Is  not  eiititleJ 
to  recover.  It  he  was  guilty  ot  contribu- 
tory negligence.  What  is  contributory 
negligence?  "The  more  approved  state- 
ment ot  the  doctrine  ot  contributory 
negligence  Is  that  the  person  cannot  re- 
cover for  an  Injury  to  which  he  contribut- 
ed by  his  own  want  ot  ordinary  care." 
Pierce,  R.  R.  323,  note  4;  Murphy  v.  Deane, 
101  Mass.  455;  Railroad  Co.  v.  Jones,  95 
U.  S.  439;  Beers  v.  Railroad  Co.,  19  Conn. 
506;  Neal  v.  Glllett,  23  Conn.  437;  Johnson 
V.  Railroad  Co.,  20  N.  Y.  05,  73,  0  Duor,  033 ; 
Wilds  V.  Railroad  Co.,  24  N.  Y.  430,  29  N. 
Y.  315;  Grippen  v.  Railroad  Co.,  40  N.  Y. 
34;  Carroll  v.  Railroad  Co.,  1  Dner,  ,571 ; 
Moore  v.  Railroad  Co.,  34  N.  J.  Law,  268- 
2S4;  Runyon  v.  Railroad  Co.,  25N.J.Law, 
550;  Railroad  Co.  v.  Terry,  8  Ohio  St.  570; 
Railroad  Co.  v.  Stallmann,  22  Ohio  St.  1; 
Railroad  Co.  v.  Elliott,  28  Ohio  St.  340. 
353,  357;  Railroad  Co.  v.  Whlttaker,  24 
Ohio  St.  042,  35  Ohio  St.  627:  State  v.  Rail- 
road Co.,  24  Md.  84-104;  Fnch  v.  Rail- 
road Co.,  39  Md.  574;  Railroad  Co.  v.  Whlt- 
tlngton,  30  Grat.  805,  815;  Railroad  Co.  v. 
Anderson,  31  Grat.  812;  Reeves  v.  Railroad 
Co.,  30  Pa.St.454,  464;  Harlan  v.  Railroad 
Co.,  64  Mo.  480,  65  Mo.  22;  Railroad  Co.  v. 
Miller,  25  Mich.  274;  Le  Baron  v.  Joslin,  41 
Mich.  313,  2  N.  W.  Rep.  36;  Wright  v.  Tele- 
graph Co.,  20  Iowa,  195;  Sherman  v.  Stage 
Co.,  24  Iowa,  515;  O'Keete  v.  Railroad  Co.. 
82  Iowa,  487;  Carlin  v.  Railroad  Co.,  37 
Iowa.  316;  Murpby  v.  Railroad  Co.,  38 
Iowa,  539;  Lang  v.  Railroad  Co.,  42  Iowa, 
877;  Railroad  Co.  v.  Hanlon,  58  Ala.  70; 
Railroad  Co.  v.  Copeland,61  Ala.376;  Rail- 
road Co.  V.  Whitfleld,44  Miss.  466-185;  Rail- 
road Co.  V.  Johnson,  .38  Ga.  409-431 ;  Rail- 
road Co.  V.  Carroll,  6  Helsk.  347;  Railroad 
Co.  V.  Goddard,  25  Ind.  185;  Railroad  Co. 
V.  Hunter,  33  Ind.  33.5-356;  Needham  v. 
Railroad  Co.,  37  Cal.  409,  419;  Bublnaon  v. 


Railroad  Co.,  48  Cal.  409;  Fiemming  v. 
Railroad  Co.,  49  Cal.  253;  Deville  t.  Rail- 
road Co.,  50  Cal.  383;  Hearne  v.  Railroad 
Co.,  Id.  482;  Railroad  Co.  v.  Grimes,  13  111. 
585;  Knight  v.  Railroad  Co.,  23  La.  Ann. 
462;  Davies  v.  Mann,  10  Mees.  &  W.  646; 
lirUlge  T,  Railroad  Co.,  3  Mees.  &  W.  244; 
Tuff  v.Warman,5C.  B.  (N.S.)573;  P.adley 
V.  Railroad  Co.,  L.  R.  ]  App.  Cas.  754. 

It  has  been  repeatedly  held  on  the  high- 
est authority  that  a  person  crossing  a 
railroad  track  at  the  regular,  recognized 
crossing  is  compelled  to  use  his  senses  both 
ot  sight  and  hearing  tor  his  own  protec- 
tion ;  and  If  he  fails  to  do  so,  and  is  in- 
jured, be  is  guilty  of  negligence  that  will 
defeat  a  recovery  by  him.  A  person  cross- 
ing n  railroad  track  at  a  regular  crossing 
established  by  the  railroad  company  is 
said  to  have  a  right  or  license  to  do  so; 
but  a  person  walking  upon  the  track  ot 
the  railroad  company  without  authority, 
and  using  it  tor  a  public  highway.  Is  held 
to  a  much  higher  degree  ot  diligence,  and 
takes  a  greater  risk  than  he  who  crosses 
the  track  at  a  regular  crossing.  In  the 
case  ot  Railroad  Co.  v.  Houston,  95  U.  S. 
697,  thecourt  said:  "If, then,  theposltlone 
most  advantageous  tor  the  plaintiff  be  as- 
sumed as  correct,  that  the  train  was  mov- 
ing at  an  unusual  rate  of  speed,  its  bell 
not  rung,  and  its  whistle  not  sounded,  it 
Is  still  dlflQcult  to  see  on  what  g>-ound  the 
accident  can  be  attributed  solely  to  the 
'negligence,  nnsklllfulness,  or  criminal  in- 
tent'of  the  defendant's  engineer.  Had  the 
train  been  moving  at  an  ordinary  rate  of 
speed,  it  would  have  been  Impossible  for 
him  to  stop  the  engine  when  within  four 
feet  of  the  deceased.  And  she  was  at  the 
time  on  the  private  right  ot  way  of  the 
company,  where  she  had  no  right  to  be. 
But,  aside  from  this  fact,  the  failure  ot  the 
engineer  to  sound  the  whistle  or  ring  the 
bell,  if  snch  were  the  fact,  did  not  relieve 
the  deceased  from  the  necessity  of  taking 
ordinary  precantions  for  her  safety.  Neg- 
ligence of  the  company's  employes  in  these 
particulars  was  no  excuse  for  negligence 
on  her  part.  She  was  bound  to  listen  and 
to  look,  before  attempting  to  cross  the 
railroad  track,  In  order  to  avoid  an  ap- 
proaching train,  and  not  to  walk  careless- 
ly into  the  place  of  possible  danger.  Had 
she  used  her  senses,  she  could  not  have 
failed  to  hear  and  see  the  train  wlrich  was 
coming.  If  she  omitted  to  use  them,  and 
walked  thouglitlessly  upon  the  track,  she 
was  guilty  of  culpable  negligence,  and  so 
far  contributed  to  her  Injuries  as  to  de- 
prive her  ot  any  right  to  complain  ot 
others.  It,  using  them,  she  saw  the  train 
coming,  and  yet  undertook  to  cross  the 
track,  instead  ot  waiting  for  the  train  to 
pass, and  was  Injured,  the  consequences  ot 
her  mistake  and  temerity  cannot  be  cast 
upon  the  defendant.  No  railroad  com- 
pany can  be  held  tor  a  failure  of  experi- 
ments of  this  kind.  If  one  chooses,  in  such 
a  position,  to  take  risks,  be  must  bear  the 
possible  consequences  of  failure."  In  the 
case  of  Railroad  Co.  v.  Jones,  95  U.  S.  439, 
the  court  says:  "He  was  not  an  infant 
nor  non  compos.  The  liability  of  the  com- 
pany was  conditioned  upon  the  exercise 
ot  reasonable  and  proper  care  and  caution 
on  i>iB  part.    Without  the  latter,  the  lor^ 
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mer  could  not  aiise.  He  and  another  who 
"rode  beside  him  were  the  only  persons  hurt 
upon  the  train.  All  those  In  the  box-ear, 
where  heshould  have  been,  were  uninjured. 
He  would  have  escaped  also  had  he  been 
there.  His  Injury  was  due  to  his  own 
recklessness  and  folly.  He  was  himself  the 
author  of  his  misfortune.  This  Is  shown 
with  as  near  an  approach  to  a  demonstra- 
tion asanythingshort  of  mathematics  will 
permit.  The  case  is  thus  clearly  brought 
within  the  second  of  the  predicates  of 
mutual  nejjflgence  we  have  laid  down." 
Ill  the  case  of  Kullroad  Co.  v.  Campau,  35 
Mich.  4CS,  Chief  Justice  Cooi.ey,  in  render- 
ing the  opinion,  says :  "The  intestate  does 
not  appear  to  have  looked  benind  him  at 
all.  Had  he  done  so,  he  would  'lave  seen 
an  engine  approaching  upon  him  upon  the 
track  he  had  now  stepped  upon,  and  with 
such  close  proximity  that,  according  to  the 
testimony  of  the  principal  witness  for  the 
plaintiff,  it  struck  him  before  he  had  taken 
more  than  five  or  six  steps  on  the  track. 
The  plaintiff  claimed  that  the  engine  was 
going  at  the  time  at  a  speed  forbidden  by 
law  to  be  run  at  that  point,  and  his  wit- 
nesses estimated  the  speed  at  from  25  to  35 
miles  an  hour.  He  also  claimed  that  the 
persons  in  charge  of  the  engine  were  act- 
ing recklessly,  and  were  ringing  no  bell 
and  giving  no  signals.  Upon  this  part  of 
the  case,  it  mnst,  from  the  verdict,  be  as- 
sumed tiint  the  facts  were  as  the  plaintiff 
alleged.  But,  admlttiug  this  to  be  the 
case,  the  utter  want  of  any  foundation  for 
a  cause  of  action  on  the  facts  stated  is  too 
plain  to  render  extended  remarks  neces- 
sary or  profitable.  The  decedent  had  vol- 
untarily placed  himself  in  a  position  of 
great  danger.  He  was  making  a  highway 
of  a  railway  track,  where  he  had  no  law- 
ful right  to  be,  and  upon  which  dangerous 
vehicles  were  constantly  liable  to  pass. 
Under  such  circunistances  he  was  called 
npon  to  exercise  more  than  ordinary  care 
and  caution  to  protect  himself  against 
danger  which  was  constantly  imminent. 
Instead  of  this,  he  seems  not  to  have 
availed  himself  of  any  precaution  what- 
ever. A  passing  train,  which  would  have 
been  likely  to  prevent  the  rnmbling  or  the 
bell  of  another  being  heard,  rendered  the 
sense  of  hearing  insuRicient  for  his  protec- 
tion,and  added  to  the  necessity  of  looking 
about  him  with  vigilance.  When,  under 
such  circumstances,  a  person  places  him- 
self upon  a  railroad  track,  with  an  ap- 
proaching engine  in  plain  sight,  and  with- 
out even  taking  the  precaution  of  lookinp; 
behind  him,  it  is  impossible,  in  speaking 
of  his  conduct,  to  characterize  it  by  any- 
thing short  of  recklcHsncss.  If  the  plain- 
tiff can  recover  in  a  case  like  this,  it  is  plain 
that  the  negligence  of  the  injured  party 
must  be  held  immaterial  In  any  conceiva- 
ble case. " 

The  law  as  stated  in  the  above  decis- 
ions is  tlie  well-settled  law  of  this  coun- 
try, as  declared  by  the  courts  of  the  Unit- 
ed States,  as  well  a.s  by  the  weight  of  a 
long  line  of  decisions  in  the  courts  of  the 
different  states.  It  is  useless  to  continue 
the  citation  of  cases  wherein  it  is  held 
that  a  person  crossing  a  track  of  a  rail- 
road company  must  use  his  senses  both  of 
sight  and  hearing  and  any  other  reasona- 


ble care  for  bis  own  protection,  and  If  he 
does  not  do  so  hels  guilty  of  contributory 
negligence,  and  cannot  recover,  although 
there  may  have  been  negligence  In  some 
degree  on  the  part  of  the  defendant ;  and 
also  that,  in  the  case  of  the  trespasser  np- 
on the  track,  a  much  higher  degree  of  care 
must  be  used. 

Now,  what  are  the  facts  In  this  case  up- 
on this  point?  The  only  evidence  that 
the  plaintiff  looked  either  up  or  down  the 
track  to  ascertain  whether  a  train  was 
approaching  or  not  is  found  in  answer  to 
a  single  question  by  his  counsel.  The 
plaintiff  was  asked:  "Did  you  look  up 
and  down  the  track  when  you  were  about 
to  go  on  It?"  The  answer  was:  "Yes, 
sir."  Then  the  question  was  asked  plain- 
tiff: "And  why  could  you  not  see  a  train 
coming?"  Answer:  "Because  there  were 
cars  on  both  sides,  and  the  whistle  did 
not  blow."  The  plaintiff  did  not  swear 
that  he  looked  up  and  down  the  track  aft- 
er be  got  upon  the  track,  bat  it  must  be 
drawn  from  his  answer  that  he  looked 
before  he  got  upon  the  track,  and  he 
could  not  see  the  train  approaching,  be- 
cause there  were  cars  on  both  sides  of  nlm. 
Three  witnesses,  Bowman,  Baca,  and 
Sedillo,  tcstlfled  that  they  did  not  see  any 
cars  standing  on  the  tracks.  But,  if  there 
were  cars  standing  at  each  side  o(  him  so 
that  be  could  not  see  a  train  coming,  be 
should  have  looked  and  listened  after  go- 
ing upon  the  track  and  walking  up  the 
track,  where  his  view  would  not  have 
been  obstructed  by  the  cars.  The  plain- 
tiff did  not  testify  that  he  looked  back  aft- 
er getting  upon  the  track  to  see  whether 
the  train  was  coming  or  not,  and  the  tes- 
timony certainly  shows  that  he  neither 
looked  nor  listened  for  the  train  after 
getting  upon  the  track.  The  witnesres 
Bowman  and  Hatch  testify  that  they 
came  npon  the  track  about  75  yards 
north  of  him,  that  he  was  coming  to- 
wards them,  and  they  saw  the  train  be- 
hind him.  Bowman  motioned  with  his 
arms  to  attract  his  attention,  but  he 
seems  to  have  been  paying  no  attention 
whatcverto  thelrefforts  to  warn  him  until 
the  train  was  almost  upon  him.  The 
plaintiff's  counsel  insists  strenuously  that 
the  whistle  on  the  machine  shops  was 
blowing  at  the  time  the  plaintiff  was 
walking  npon  the  track,  and  conse<iuent- 
ly  he  could  not  hear  the  rumbling  of  the 
train  approaching  him.  If  true,  it  would 
not  relieve  the  plaintiff  from  the  obliga- 
tion to  look  and  see  whether  the  train  was 
approaching  or  not.  Had  he  looked,  he 
certainly  would  have  discovered  a  train 
approaching  him,  and  thereby  no  injury 
would  have  been  done;  but  be  seems  to 
have  been  guilty  of  gross  neglect.  In  that 
he  walked  for  a  considerable  distance 
without  looking  behind  him  at  all.  Some 
witnesses  for  plaintiff  say  that  he  was 
upon  the  track  when  they  came  upon  it, 
and  the  train  was  200  yards  behind  him. 
Therefore  some  time  elapsed  before  the 
train  was  upoubim.  Someof  the  witnesses 
testify,  also,  that  the  whistle  upon  the 
machine-shops  was  not  blowing  when 
they  first  saw  the  plaintiff  walking  upon 
the  track.  The  witness  Hatch  says  that 
when  be  and  the  witness  Bo  wman  came  u  p- 
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ontlietrark  they  heard  therunibUngof  the 
ti-Hln,  and  yet  ihey  were  75  yards  ifurther 
fruiii  the  train  than  wau  the  plaintiff  at 
the  time.  Tliis  clearly  BhovvB  the  testi- 
mony of  Bowman  to  be  the  fact,  when  he 
Hays  that  the  whlntle  upon  the  machine- 
shop  waH  not  blowing  when  he  came  up- 
on the  track,  and  the  plaintiff  was  upon 
the  track  before  he  name  upon  it.  The 
witness  Baca  also  says  the  whistle  on  the 
machine-shop  did  uot  begin  to  blow  until 
the  train  was  from  15  to  2(1  yards  from 
the  plaintiff.  The  testimony  shows 
that  the  plaintiff,  had  he  been  using  his 
sense  of  hearing,  could  have  heard  the 
train  approaching  from  behind.  That  he 
could  have  seen  the  train  approaching 
lilm  is  undoubted;  and  the  only  conclu- 
sion to  be  drawn  from  such  testimony  is 
that  he  did  uot  either  look  or  listen,  or 
that  he  recklessly  remained  on  the  track 
after  knowing  bis  danger.  Either  state 
of  facts  would  prevent  a  recovery  by  the 
plaintiff  in  this  case.  The  fact  that  the 
plaintiff  was  upon  a  railroad  track  at  all 
-was  a  notification  of  danger.  A  railroad 
track  is  always  a  dangerous  place  for  a 
person  to  be,  and  they  are  presumed  to 
know  that  It  is  so.  Plaintiff  was  shown 
to  have  lived  in  the  neighborhood  of  the 
place  where  the  injury  occurred  for  a  num- 
ber of  years,  and  was  thoroughly  famil- 
iar ■with  the  situation,  and  tlie  fact  that 
trainsand  switch-engines  passed  back  and 
forth  over  these  tracks  at  all  hours  of  the 
day,— -which  the  testimony  clearly  shows; 
and  the  fact  that  the  blowing  of  the 
whistle  upon  the  machine-shops  was  cal- 
culated to  drown  the  noise  of  the  whistle 
of  the  train  or  the  ringing  of  the  bell 
would  not  in  any  manner  relieve  the 
plaintiff  from  the  necessity  of  the  use  of 
ordinary  care  at  tlie  time  he  was  upon  the 
track.  He  admits  that  it  was  so  loud 
that  It  would  drown  the  whistle  or  the 
ringing  of  the  bell,  and  therefore  he  was 
chargeable  with  greater  care  and  dili- 
gence to  look  tor  the  approaching  train, 
botli  behind  and  in  front  of  him,  and  it 
was  negligence  on  his  part  not  to  <lo  so. 
The  testimony  also  shows  that  the  train 
was  running  at  a  very  low  rate  of  speed, 
and  therefore  there  could  be  no  negligence 
charged  on  that  account;  butitis  insisted 
that  the  whistle  was  not  blown  nor  the 
bell  rung,  as  required  by  the  ordinance  of 
the  town  of  Albuquerque,  which  was  ad- 
mitted to  have  been  in  force  at  the  time  of 
the  accident.  The  fact  that  the  bell  was 
not  rung  nor  the  whistle  blown,  how- 
ever, even  ft  true,  would  not  warrant  a 
n-covery  by  the  plaintifl  In  this  case,  as 
shown  by  the  evidence  and  authorities 
above  cited;  and  many  other  authorities 
may  be  cited  in  support  of  the  same  poHi- 
tion.  It  is  incumbent  upon  the  plaintiff 
to  prove  his  allegations,  and  to  establish 
the  negligence  ot  the  defendant,  before  he 
can  recover  under  any  circumstances;  and 
the  negligence  complained  ot  is  the  failure 
to  ring  tlie  hell,  and  blow  the  whistle, and 
take  the  necessary  steps  to  stop  the  train. 
Plaintiff  liimself  testifies  that  the  whistle 
was  not  blown,  but  lie  Is  not  supported 
by  any  other  witness  in  the  case.  The 
witness  Bowman  saj-s  he  did  not  hear  the 
whistle  blown  or  the  bell  rung;  the  wit- 


ness Hatch  testified  that  be  did  not  know 
whether  the  whistle  was  blown  and  the 
bell  rung  or  not;  the  witness  Baca  testi- 
fied to  the  same  effect;  and  the  witness 
Sedillo  testified  that  iie  did  not  bear  the 
alarms  given,  but  later  in  his  testimony 
admits  that  be  had  stated  previously  that 
he  did  bear  the  whistle  blown  and  the 
bell  ninjr.  Therefore  the  testimony  for 
the  plaintiH  as  to  the  failure  to  blow  the 
whistle  and  ring  the  bell  is  very  slight  in- 
deed. But.  on  behalf  of  the  defendant,  the- 
engincer  testiUes  that  the  whistle  was. 
blown,  and  also  that  the  bell  was  ringing 
for  a  long  distance  before  the  plaintiff 
was  struck  by  the  engine.  The  fireman 
testifies  to  the  same  effect,  and  that  he 
hlmB(*lf  rung  the  bell  until  theplaintitt  was. 
knocked  from  the  track. 

Now,  what  efforts  were  made  to  stop 
the  train  ?  The  engineer  testifies  that  be 
did  not  see  the  plaiutiff  upon  the  track  at 
all;  that  a  very  short  time  before  the 
train  struck  plaintiff  tlie  fireman  called  to 
him  that  there  was  a  man  on  the  track;  and 
the  engineer  testifies  that  "the  first  thing 
I  did  was  to  blow  the  whistle  with  my 
left  hand,  and  grab  the  throttle- valve 
n'ith  the  other,  and  apply  the  air.  Ques- 
tion. What  do  you  mean  by  applying  the 
air?  Answer.  Setting  the  brakes  and 
stopping  the  train."  Consequently,  the 
witnesses  for  the  defense,  being  the  only 
witnesses  who  were  in  a  situation  to  tes- 
tify as  to  what  was  done  to  stop  tlie 
train,  show  by  their  testimony  that  the 
air-brakes  were  applied  immediately,  and 
that  it  was  impossible,  as  the  engineer 
further  testifies,  to  blow  the  whistle  and 
apply  the  air-brakes  and  reverse  the  en- 
gine at  the  same  time,  but  that  he  did  all 
that  he  could  to  stop  the  train  before  it 
reached  the  plaintiff  after  his  presence  was 
discovered.  The  engineer  further  says 
that  the  reason  he  could  not  see  the  plain- 
tiff was  that  he  was  upon  the  opposite 
side  of  the  engine,  and  that  he  did  not  see 
film  at  all  until  he  was  falling  from  the 
front  ot  the  engine.  The  engineer  also  tes- 
tifies that  he  was  looking  out  for  a  train 
coming  from  the  other  direction,  which 
was  due  about  that  time.  There  is  no 
proof  that  the  engineer  did  see  the  plain- 
titf;  and,  if  it  is  insisted  by  the  plaintiff 
that  the  negligence  of  the  defendant  con- 
sisted in  tailing  to  see  him  in  time  to  stop 
the  train,  it  may  be  replied  that  the  testi- 
mony shows  that  the  plaintiff,  in  walking 
up  the  track,  was  sometimes  along  tlie  side 
of  the  track,  sometimes  upon  a  switch 
near  by,  and  sometimes  walking  on  the 
main  track.  The  witness  Baca,  who  was 
a  witness  for  the  plaintilf,  testified  that 
"the  old  man  crossed  from  the  switch  to 
the  main  track,"  upon  which  the  train 
was  coining,  and  had  only  proceeded  a  few 
steps  upon  the  main  track  when  he  was 
struck  by  the  engine.  The  witness  Sedillo 
testified  that  he  saw  the  old  man  cross  the 
track  to  the  west  side,  walk  up  olong  the 
side  of  the  track  some  distance,  and  then 
go  upon  the  middle  of  the  track,  where  he 
was  when  he  was  struck.  The  law  is  well 
settled  that  the  engineer,  in  case  he  dis- 
covered the  pluintltf  upon  the  track,  hud 
a  tigiit  to  presume  that  the  plaintiff,  who 
was  on  adult,  would  use  ordinary  care» 
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and  thereby  leave  the  track  In  time  to 
prevent  an  injury;  and  eHpecially  is  that 
true  under  tie  testimony  in  this  case, 
when  it  is  shown  that  the  ijlalntift  was 
on  and  off  the  track  at  different  times; 
and  if  the  testimony  of  the  witness  Baca 
is  true,  and  he  is  a  witness  lor  ijlaintiff, 
the  plaintiff  had  been,  as  the  engine  ap- 
proached near  to  him,  walldng  upon  a 
B^vitch,  and  crossed  over  to  tlie  main 
trade  jnst  before  the  train,  so  as  to  get 
but  a  few  steps  before  the  train  strucic 
him.  It  ne  was  seen  upon  the  switch, 
there  was  no  danger  of  Injury,  and  the  en- 
gineer had  no  reason  to  believe  that  he 
would  step  to  the  main  track  just  in  front 
of  tlie  train,  which  he  certainly  did,  with- 
out looking  whether  a  train  was  ap- 
proaching or  not.  Therefore  we  see  no 
room  for  the  contention,  under  the  evi- 
dence, that  there  was  negligence  on  the 
part  of  the  defendant's  servants  in  that 
they  failed  to  stop  the  train.  The  evi- 
dence certainly  shows  that  ordinary  dili- 
gence was  used  by  them. 

We  have  endeavored  to  present  fully  the 
testimony  in  this  case,  and  apply  the  law 
applicable  to  It,  that  the  assignments  of 
error  may  be  the  more  clearly  understood. 
In  the  court  below,  after  the  evidence  was 
all  In,  a  motion  was  made  on  behalf  of 
the  defense  that  the  court  instruct  the  ju- 
ry to  find  for  the  defendant,  which  in- 
struction was  given.  This  is  one  of  the 
errors  upon  which  the  plaintiff  relies  for 
the  reversal  of  this  case,  and  states.  In  ar- 
gument, that  the  question  before  the  court 
now  Is  not  that  the  plaintiff  was  entitled 
to  recover  even  if  the  case  had  gone  to 
the  jury,  but  whether  or  not  the  court 
erred  in  instructlug  the  jury  to  find  for 
the  defendant.  Juries  in  this  territory  are 
the  judges  ot  the  facts,  and  in  ail  cases 
where  there  is  a  real  conflict  of  evidence 
upon  niatei'lal  Issues  in  the  case,  where  the 
material  issues  are  disputed,  and  the  tes- 
timony of  witnesses  must  be  weighed  and 
their  credibility  determined,  the  court  cer- 
tainly would  not  be  authorized  to  with- 
hold from  the  jury  the  determination  of 
the  facts  In  such  cases;  but  where  the 
facts  as  to  material  issues  are  practically 
undisputed,  and  are  tiierefore  established, 
the  law  Is  that  in  case  the  court  is  satis- 
fled  from  the  facts  established  that  tliere 
is  no  right  of  recovery  in  the  plaintiff,  to 
the  extent  that  the  court  would  be  com- 
pelled to  set  aside  the  verdict,  the  court 
may,  without  error,  instruct  the  jury  to 
find  for  the  defendant.  The  former  rule 
that  all  questions  of  fact  must  be  sub- 
mitted to  the  jury.  If  there  is  a  "scintilla  " 
of  evidence,  has  been  materially  relaxed, 
and  from  the  more  recent  cases  a  more 
liberal  interpretation  of  the  rule  has  ob- 
tained. In  the  case  of  Railroad  Co.  v. 
Houston,  95  U.  S.  697,  from  which  we 
have  already  above  quoted,  the  court,  up- 
on the  state  of  facts  there  presented,  said : 
"Upon  the  facts  disclosed  by  tbeundisput- 
«d  evidence  in  the  case,  we  can  see  no 
ground  for  a  recovery  by  the  plaintiff. 
Not  even  a  plausible  pretext  tor  a  verdict 
can  be  suggested,  unless  we  wander  from 
the  evidence  into  the  region  ot  conjecture 
and  speculation.  Under  these  circum- 
stances the  court  would  not  have  erred 


had  it  instructed  the  jury,  as  requested, 
to  render  a  verdict  for  the  defendant." 
la  the  case  of  Schofleld  v.  Railroad  Co., 
114  U.  S.  619,  5  Sup.  Ct.  Rep.  1125,  the  court 
said:  "It  is  the  settled  law  of  this  court 
that  when  the  evidence  given  at  tlie  trial, 
with  all  the  inferences  which  the  jury 
could  justifiably  draw  from  it,  is  Insufli- 
cient  to  support  a  verdict  for  the  plain- 
tiff, so  that  such  a  verdict,  if  returned,  must 
be  set  aside,  the  court  is  not  bound  to  sub- 
mit the  case  to  the  jury,  but  may  direct  a 
verdict  lor  the  defendant. "  Improvement 
Co.  V.  Munson,  14  Wall.  442;  Pleasants  v. 
Fant,  22  Wall.  116;  Herbert  v.  Butler,  97 
U.  S.  319;  Bowdltch  v.  Boston,  101  U.  S. 
16;  Griggs  v.  Houston,  104  U.  S.  553;  Ran- 
dall V.  Railroad  Co.,  109  U.  S.  478,  3  Sup. 
Ct.  Rep.  322;  Commissioners  v.  Beal,  113 
U.  S.  227,5  Sup.  Ct.  Rep.  433;  Baylis  v. 
Insurance  Co.,  113  U.  S.  316,  5  Sup.  Ct.  Rep. 
494.  In  Railroad  Co.  v.  Jones,  95  U.  S.  439, 
It  was  held  that  "the  plaintiff  was  not  en- 
titled torecover.  It  followsthat  thecourt 
erred  in  refusing  the  instruction  asked  up- 
on this  nubje(;t.  If  the  company  had 
prayed  the  court  to  instruct  the  jury  to 
return  a  verdict  for  the  defendant,  it 
would  have  been  the  dut.v  of  the  court  to 
give  such  direction,  and  error  to  refuse." 
In  the  case  of  Railroad  Co.  v.  Converse, 
139  U.  S.  469, 11  Sup.  Ct.  Rep.  569,  which 
was  a  case  in  which  it  is  stated  by  the 
court  that  tliere  was  some  conflict  in  the 
evidence  relating  to  certain  matters,  but 
certain  tacts  were  clearly  established,  the 
court  says:  "It  is  contended  that  the 
court  erred  in  not  submitting  to  tlie  jury 
the  issue  as  to  the  defendant's  negligence. 
Undoubtedly,  questions  of  negligence  in 
actions  like  the  present  are  ordinarily  for 
the  jury,  under  proper  instructions  as  to 
the  parts  ol  the  law  by  which  they  should 
be  controlled.  But  it  is  well  settled  that 
the  court  may  withdraw  a  case  from  that 
body,  and  direct  a  verdict  for  the  plaintiff 
or  the  defendant,  as  the  one  or  the  other 
may  be  proper,  where  the  evidence  is  un. 
disputed,  and  is  ot  such  a  conclusive  char- 
acter that  the  court,  in  the  exercise  of  Its 
judicial  discretion,  would  be  compelled  to 
Set  aside  the  verdict  returned  in  opposi- 
tion to  it. "  The  judicial  records  ot  this 
country  show  that,  while  there  have  been 
many  meritorious  cases  upon  this  subject 
presented  to  the  courts,  there  have  also 
been  many  cases  without  merit  which 
have  consumed  the  time  of  the  courts  and 
juries  unnecessarily.  It  is  obvious  that 
the  rule  as  now  laid  down  is  intended  to 
place  it  within  the  power  of  the  courts  to 
terminate  frivolous  litigation  whenever, 
as  shown  by  the  evidence,  such  case  may 
be  presented.  As  was  said  In  the  case  ot 
North  Pennsylvania  R.  Co.  v.  Commercial 
Nat.  Bank,  123  U.  S.  727,  8  Sup.  Ct.  Rep. 
26(5:  "It  would  be  an  idle  proceeding  to 
submit  the  evidence  to  the  jury  when 
they  could  justly  find  only  in  oneway." 
The  evidence  in  this  case  Is  practically  un- 
disputed. It  is  clearly  established  tbatthe 
plaintiff  was  not  crossing  the  track,  but 
tiiat  be  was  walking  along  the  track,  and 
it  is  undisputed  that  the  place  where  the 
plaintiff  was  struck  by  the  engine  was  not 
at  a  public  crossing  where  the  plaintiff 
had  a  legal  right  to  be.  The  evidence  to' 
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tbn  plaintiff  alone  RhowB  thnt  he  waa 
nslng  the  track  for  a  public  highway  at  a 
very  daiiKeroas  place;  that  he  did  not  ex- 
erciae  ordinary  care  and  diligence,  either 
by  Inoklni;  or  liateninK  (or  the  approach 
of  the  train ;  and  these  facte  are  sufficient 
to  conatttate  negligence  under  the  decis- 
iona  or  onr  courta,  such  as  would  defeat  a 
recovery  by  the  plaintiff  in  this  case.  The 
only  queation  upon  which  there  la  any 
conflict  of  the  evidence  at  all,  if  there  can 
be  aaid  to  be  any  conflict,  ia  upon  thequea- 
tion  whether  the  whistle  was  blown  and 
the  bell  rung  or  not;  but,  admitting  that 
they  were  not.  It  would  not  justify  a  re- 
covery by  the  plaintiff.  The  evidence  aa 
to  the  blowing  of  the  whistle  and  thering- 
ing  of  the  bell  on  the  part  of  the  plaintiff 
ia  of  thu  most  doubtful  and  uncertain  char- 
acter, and  the  only  positive  evidence  as  to 
whether  the  whistle  waa  blown  and  the 
bell  rung  la  given  by  the  witnesses  for  the 
defendant.  Therefore,  aa  the  evidence 
stood  at  the  time  the  court  was  asked  to 
instruct  the  Jury,  there  could  be  no  seiioua 
contention  that  a  Jury  would  bejustlfla- 
ble  in  Inferring  such  negligence  on  the  part 
o*  the  defendant  as  would  render  the  de- 
fendant liable  in  the  case.  So  that,  upon 
the  whole  case  as  shown  by  the  testimo- 
ny, a  case  waa  presented  that  the  court 
waa  authorised  to  Instruct  the  jury  to 
find  for  the  defendant.  fSuch  a  case  was 
presented  that  a  Jury  would  not  have  been 
justified,  from  any  testimony  in  the  case, 
in  inferring  negligence  that  would  render 
the  defendant  liable.  Negligence  is  a 
mixed  question  of  law  and  fact,  but  in 
caae  the  material  facta  are  andisputed  it 
may  become  a  question  of  law,  and  lusucli 
case  the  court  may  properly  direct  the 
verdict  aa  the  law  requires.  An  examina- 
tion of  tlie  authorities  as  to  what  consti- 
tutes contributory  negligence  will  show 
that,  where  the  plaintiff  fallM  to  use  such 
ordinary  care  and  diligence  aa  that  of 
looking  and  listening  tor  the  approach  of 
a  train.  It  is  held  to  be  negligence  in  law, 
and  will  defeat  a  recovery.  The  plain  tiff 
was  an  old  man,  but  there  is  nothing  to 
show  that  either  his  sight  or  his  hearing 
waa  defective.  He  was  thoroughly  fnutl- 
lar  with  the  danger  incident  to  hta  poai- 
tlon  on  the  track  of  the  defendant.  He 
was  chargeable  with  knowing  that  apon 
tlila  net-work  of  tracka  in  the  defendant's 
yarda  trains  were  paaaing  continually 
beck  and  forth,  day  and  night;  and  be  Is 
not  excusable  if,  by  hia  failure  to  exercise 
ordinary  care  and  diligence,  he  waa  In- 
jured, although  the  defendant's  agents 
may  have  also  been  guilty  of  some  degree 
of  negligence.  A  railroad  company  is  not 
required  under  anch  circnmatances  to 
practically  become  the  insurer  of  tbe  par- 
ty injured,  but  rather  he  must  become  his 
own  insurer.  Suppose  this  case  had  gone 
to  the  jury  apon  the  testimony  disclosed 
In  this  record,  and  the  jury  had  found  for 
the  plaintiff;  upon  motion  to  set  aside 
the  verdict  the  court  would  have  been  com- 
pelled to  aoataln  the  motion  for  want  of 
evidence  to  aopport  the  verdict.  That  be- 
ing tme,  it  waa  not  only  the  prerogative  of 
the  court  to  terminate  the  litigation  at 
the  earlieat  period  after  the  testimony  was 
all  in,  but  it  was  the  manliest  auty  of  the 


court  to  do  so.  It  la  better  to  terminate 
anch  a  caae  before  verdict  than  aet  it  aside 
after  verdict,  where  the  court  cannot  per- 
mit a  verdict  to  stand.  Hence  we  are  of 
the  opinion  that  the  court  below  did  not 
err  in  instructing  the  jury  to  find  for  the 
defendant. 

The  second  assignment  of  error  ia  that 
the  court  refused  to  allow  the  plaintiff  to 
prove  that  in  the  year  1880,  when  the  Atch- 
ison, Toi>eka  &  Santa  Fe  Railroad  waa 
constructed,  the  track  crossed  an  old  pub- 
lic highway  somewhere  near  the  point 
where  the  plaintiff  was  injured,  and  did 
not  provide  a  crossing.  ThiHcannot  nvail 
tbsplaintiff  in  Tbiscase.  He  was  not  cross- 
ing the  track,  but  waa  traveling  along 
the  track.  If  the  railroad  company  failed 
to  provide  a  cruaaing  where  the  old  road 
was.  that  would  not  Justify  the  plaintiff  in 
walking  along  the  railroad  track  in  u  dif- 
ferent direction.  If  there  waa  a  road 
there  at  all  in  1880,  It  crossed  the  track 
from  east  to  west,  but  the  plaintiff  in  Ihia 
case  was  traveling  along  the  track  from 
south  to  north.  In  any  event  it  could 
not  constitute  a  negligence  on  the  part  of 
the  defendant  company  at  this  time,  11 
years  later,  that  would  excuautheplaintiff 
for  negligence  on  his  part.  The  evidence 
being  inimuterlai,  the  court  did  not  err  in 
excluding  such  evidence.  Railroad  Co.  ▼. 
Converse,  139  U.  S.476, 11  Sup.  Ct.Rep.  569. 
Finding  no  error  in  the  record,  the  judg- 
ment of  the  court  below  is  affirmetl. 

O'Brikn,  C.  J..  nndFBRBMAN  and  Seeds, 
JJ.,  concur.  Lek,  J.,  did  not  ait  In  tbla 
case. 


(«  N.M.  114) 

Cebf  et  at.  v.  Badaraco. 

{Supreme  Court  of  New  Mexico.    Aug.  19, 1891.) 

Sale— Rescission— Order  bt  Mail— Acceptancb 
OF  Goods— Instructions — Evidence. 

1.  In  an  action  for  the  price  of  goods  ordered 
by  mall  and  burned  in  the  house  of  the  buyer, 
the  disputed  question  of  fact  beinK  whether  Vba 
goods  were  of  the  kind  ordered,  the  buyer  oannot 
complain  of  a  charge  that,  if  a  buyer  receives  the 
goods  he  has  ordered,  and  does  not  wish  to  ao- 
cept  them,  he  must  return  them  immediately, 
and,  if  he  retains  them  without  an  order  to  do  so 
from  the  seller,  he  Is  liable  for  them. 

2.  The  Jury  having  found  against  him,  the 
buyer  could  not  have  been  prejudiced  by  a  charge 
that,  if  he  ordered  a  speciflo  kind  of  goods,  and 
the  goods  sent  were  not  in  accordance  therewith, 
be  might  refuse  to  accept  them,  but  that  if  he  did 
so  be  would  have  to  return  them. 

8.  It  iielng  also  a  disputed  question  whether 
the  buyer  ordered  specific  kinds  of  goods,  or  left 
the  selection  to  the  seller,  itwas  proper  to  charge 
that,  if  a  buyer  orders  goods  and  permits  the 
seller  to  select  them,  the  buyer  is  responsible, 
whether  the  goods  sent  sui  ted  him  or  not ;  but 
if  he  specifies  the  goods  wanted,  and  the  goods 
sent  are  not  in  accordance  therewith,  and  he  im- 
mediately notifies  the  seller  thereof,  and  that 
he  will  not  accept  them,  and  then  the  seller  di- 
rects him  to  hold  them,  the  buyer  is  not  respon- 
sible. 

4.  In  asgumpstt  for  goods  sold,  the  plaintifla 
introduced  their  verilled  account  of  the  claia 
set  out  In  the  declaration,  and  rested.  Comp. 
Laws  K.  M.  1»84,  i  1878,  provides  that  such  veri- 
fied accounts  are  sufficient  to  establish  prima 
facie  every  material  averment  thereof.  Held 
that,  in  the  absence  of  substantial  errors  ot 
law,  the  question  whether  the  defendant's  evl> 
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dence  failed  to  overcome  the  prima  facie  case 
made  out  will  not  be  cnnsldered  on  appeal. 

Appeal  from  district  court,  Bernalillo 
county;  W.  I).  Lbe,  Judge. 

Action  of  asuumpsit  by  L.  Oerf  &  Co. 
agaiuBt  Q.  Badaraco.  Verdict  and  Jnds- 
mpnt  for  plaintifla.  Defendant  appealH. 
Affirmed. 

IV.  B.  CMIdera,  for  appellant.  N.  C.  Col- 
lier, for  appellees. 

O'BniBN,  C.  J.  This  Is  an  action  of  as- 
pompsit  brought  by  L.  Cerf  &  Co.,  a  co- 
partnership of  St.  Louis,  Mo.,  to  recover 
the  purchnse  price  of  a  quantity  of  cigars 
and  cigarettes  sent  by  the  firm  to  the  de- 
fendant, Badaraco,  Albuquerque,  in  the 
month  of  December,  1887.  The  defense 
was  aou  assumpsit.  The  cause  was  tried 
to  a  Jury,  before  Lre,  J.,  presiding,  at  the 
fall  term,  1889,  resulting  in  a  verdict  in  fa- 
vor uf  plaintiffs  for  9245,  the  full  amount 
claimed.  Defendant  moved  for  a  new 
trial,  on  the  ground  of  erroneous  instruc- 
tions given,  and  of  refusing  to  give  cer- 
tain instructicms  requested,  and  because 
the  verdict  la  against  the  law  and  the  evi- 
dence, which  motion  the  court  refUKed  to 
grant.  The  cause  is  here  on  the  appeal  of 
the  defendant  from  the  Judgment  entered 
on  the  verdict.  The  errors  assigned  for 
determination  are;  (1)  "Because  the 
court  erroneously  instructed  the  Jury: 
'Now,  if  a  person  orders  goods,  and  he 
receives  the  goods  he  has  ordered.  It  he 
does  not  wish  to  accept  them,  it  is  his  du- 
ty to  return  them  Imniediaiely  to  the  par- 
ty from  whom  he  orders  them ;  and,  if  he 
retains  them  without  any  order  direct 
from  the  seeder  to  that  effect, he  would  be- 
come liable  for  them,  and,  if  they  were 
burned  up  while  in  his  posBession,  he 
would  be  responsible  for  them.'  '  If  the  de- 
fendant ordered  a  certain  speclBc  kind  of 
goods,  he  would  not  be  obliged  to  receive 
the  goods  if  they  were  not  in  accordance 
with  those  that  he  had  ordered,  and  he 
might  refuse  to  accept  them;  hut,  if  he 
did  so,  he  would  have  to  return  them.  If 
a  party  orders  goods,  and  directs  the  per- 
sons from  whom  he  orders  to  nelect  goods 
of  a  certain  kind,  and  permits  him  to 
make  tbe  selection,  and  the  goods  are  sent 
accordingly,  then  be  would  be  responsible 
for  them,  because  be  trusted  the  other 
party  to  select  tbe  kind  of  goods  that 
they  were  to  send.  In  that  case,  he  would 
be  responsible  whether  the  goods  suited 
him  or  not:  but  if  he  directed  a  certain 
kind  of  goods  to  be  sent,  and  the  goods 
sent  were  not  according  to  the  order,  and 
he  immediately  notified  the  parties  that 
they  were  not  the  goods  that  he  had  or- 
dered, and  that  be  would  not  accept 
them,  and  they  directed  him  to  hold  them, 
then  he  would  not  be  responsible. '"  (2) 
"Because  the  c<»urt  erred  in  overruling  de- 
fendant's motion  for  a  new  trial."  (3) 
"  Because  the  verdict  Is  against  the  law 
and  tbe  evidence. " 

Properly  to  appreciate  the  nature  and 
scope  of  the  alleged  errors,  we  will  state 
that  plain  tiffs,  in  support  of  their  demaiid. 
Introduced  a  verified  account  of  the  claim 
set  out  in  the  declaration,  and  rested. 
This  was  sufllclent,  under  section    l!s78. 


Comp.  Laws  1884, >  to  establish,  prima 
facie,  every  material  averment  thereof, 
and  entitled  plaintiffs  to  a  verdict  for  the 
amouut  claimed.  Tbe  defendant,  being 
the  chief  witness  in  his  own  behalf,  to 
overcome  the  case  so  made  by  plaintiffs, 
in  his  examination  in  chief  and  cross-ex- 
amination testified:  "Question.  Are  you 
the  defendant  in  this  case?  Answer.  Yes, 
sir.  Q.  State  the  facts  to  the  jury  about 
the  shipment  of  the  cigars  mentioned  in 
this  affidavit  which  has  been  read  to  the 
Jury.  A.  He  sent  me  before  that  there 
thing  8,000  cigars,  and  after  four  months 
I  ordered  8,000.  I  told  him,  'Send  the 
same  kind  of  cigars.'  He  never  sent  any : 
he  sent  some  other  kind.  I  went  to  take 
them  cigars  from  tbe  depot,  and  take 
them  out  to  my  store,  and  after  I  got 
thorn  there  I  opened  the  case,  and  found 
they  were  not  the  same  kind  of  cigars.  I 
wrote  to  him  back  I  never  accept  them 
cigars,  because  it  isnot  thekind  I  wanted; 
and  then  he  answered  me  back  to  keep 
the  cigars  for  him  until  he  came.  Q.  Did 
you  receive  that  letter  from  him?  A. 
That  letter  my  book-keeper  used  to  keep, 
anu  overythtng  in  tbe  place  was  burned 
up.  Q.  Vou  say  he  wrote  to  you  to  keep 
them  until  he  came?  A.  Yes,  sir:  until  he 
came.  Q.  You  mean  until  one  member  of 
the  firm  came?  A.  Before  when  he  came 
my  house  got  a  burning,  and  after  be 
came  he  wanted  to  make  arrangements 
with  me.  If  I  would  give  him  fifty  dol- 
lars, he  would  give  me  full  receipt.  Q. 
What  had  become  of  the  cigars  in  tbe 
moan  time?  A.  Cigars  all  burned  in  tbe 
store.  Q.  Did  you  sell  any  of  these  cigars? 
A.  No,  sir ;  I  opened  up  the  case  to  see, 
and  I  put  them  back  inthecase  and  closed 
up  the  case,  not  one  cigar  being  used.  Q. 
Tou  say  you  told  him  to  send  you  the 
same  kind  of  cigars  you  had  ordered  be- 
fore? A.  Yes,  sir;  he  never  did,  he  sent 
other  kind.  Q.  Were  they  the  same 
brands?  A.  No;  different  brands  alto- 
gether. Q.  lou  ordered  these  in  letter, 
did  you?  A.  Yes  Q.  Who  wrote  the 
letter?  A.  Dr.  Sutherland,  the  one  who 
used  to  keep  the  book,  and  everything, 
anddoallof  my  business.  Q.  Hu^r  long  aft- 
er you  wrote  to  him  that  you  did  not  take 
the  cigars  was  It  before  the  house  was 
burned?  A.  I  do  not  know  exactly  how 
many  days ;  I  think  about  25,  80,  or  40 
days.  I  cannot  say,  exactly,  more  or 
less.  Q.  How  long  after  the  house  was 
burned  was  It  before  he  came  here?  A. 
The  house  was  burned  In  January,  and  he 
came  in  January,  the  27th  or  28th  of  Jan- 
nary,— something  like  that.  Q.  What 
was  the  difference  in  the  quality  of  the 
cigars  which  you  ordered  and  the  cigars 
which  were  sent?  A.  The  difference  was 
at  last  one-half  In  value.  Q.  Were  the  ci- 
gars which  they  sent  you  worth  what 
they  charged  you  for  them?  A.  What  he 
charged  me?    No,  sir;  that  Is  why  I  re- 

>  Sec.  1878.  Accounts  duly  verified  by  tbe  oath 
of  tbe  party  claiming  the  same,  or  bis  agent,  and 
promissory  notes  and  other  instruments  in  writ- 
ing, not  barred  by  the  provisions  of  this  act, 
shall  be  sufficient  evidence  in  any  suit  to  enable 
the  plaini  iS  to  recover  judgment  for  tbe  amount 
thereof,  unless  tbe  defendant  or  his  ajient  shall 
deny  die  same  ander  oath. 
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fused  them.  CrnsB-examinatlon:  Q.  Well, 
you  only  made  objection  to  the  cigars,  did 
you  not?  A.  Xes,  sir.  Q.  The  cigarettes 
wereall  right?  A.  Thecigarettes  were  all 
right.  I  ordered  the  cigaretteB,  and  he 
sent  them  the  same  as  1  ordered,  and  the 
cigars  lie  never  did;  and  the  time  I  saw 
the  cigars,  they  were  nothing  of  my  sort 
ot  fashion.  I  left  the  cigarettes  and  cigars 
la  tlie  same  case,  and  never  tooli  them 
out.  Q.  Did  you  not  write  him  in  that 
letter, '  The  clg»irette8  are  all  right ;  thn 
cigars  T  do  not  want  at  any  price?*  A.  I 
do  not  know  that  I  wrote  him  that.  I 
wrote  to  send  cigarettes  $2.00  per  thou- 
sand, and  I  taliethem:  If  besend  memure, 
I  never  take  them.  •  •  •  Q.  Were  the 
cigars  you  ordered  all  one  brand,  or  of 
different  brands?  A.  They  were  several 
different  brands.  Q.  Were  they  all  to  be 
one  price  or  different  prices?  A.  They 
were  to  be  the  same  price  as  I  had  bought 
them  before.  They  were  ranging  from 
¥15.00  to  f20.00.  Q.  The  names  of  what 
brands  did  you  put  In  your  letter?  A. 
I  cannot  tell  you.  Q.  Did  you  name  any 
brands  at  all.  A.  I  believe  that  I  did  not 
state  any  brands  at  all;  simply  told  him 
to  send  me  a  good  cigar,  and  to  be  of  the 
same  brands  I  had  before.  Q.  You  said 
all  that  in  your  letter?  A.  I  believe  tliis 
Is  what  I  told  them.  I  cannot  tell  you  ev- 
ery one  of  the  letters.  Q.  You  left  it  to 
their  Judgment  to  select  the  cigars,  If  they 
did  not  have  the  same  kind  of  cigars  as 
you  ordered?  A.  Yea,  sir;  I  loft  it  to 
their  Judgment."  Dr.  Sutherland  and 
Pablo  Blase  tes^'ified  also  in  behalf  of  de- 
fendant, but  their  testimony  is  of  so  in- 
definite and  unsatisfactory  a  character 
that  we  do  not  deem  It  entitled  to  siifH- 
cient  weight  to  warrant  us  in  setting  out 
any  part  of  it  in  this  opinion.  When  de- 
fendant rested,  plaintiffs  offered  in  evi- 
dence deposition  of  one  Oscar  Fleisheim, 
clerk  of  L.  Uerf  &  Co.  Defendant  objected 
to  the  offer.  Plaintiffs  contended  that 
portions  of  it  would  be  clearly  proper  in 
chief,  but  that  other  portions  were  adrals- 
sible  in  rebuttal,  especially  In  reference 
to  the  alleged  contents  of  defendant's  let- 
ter containing  order  for  the  goods.  De- 
fendant thereupon,  by  leave  of  court,  read 
answer  to  third  interrogatory:  "State 
wliat  you  may  know  about  the  sale  of  ci- 
gars and  cigarettes  by  plaintiffs  to  de- 
fendant on  or  about  December  6,1887."' 
Answer,  read  to  court:  "On  the  6th  day 
of  December,  we,  L.  Cerf  &  Co.,  received  a 
letter  from  G.  Badaraco,  the  defendant, 
dated  at  Albuquerque,  December  1,  18K7, 
In  which  he  requested  us  to  send  him  3,000 
cigars,  at  f20.00  per  thousand:  3,000cigars, 
at  $25.00  per  thousand;  3,0U0  cigars,  at 
S30.00  per  thousand;  and  10,000  Old  Rip 
cigarettes,  at  $2.00  per  thousand.  This  or- 
der was  executed  in  accordance  with  Ba- 
daraco's  letter,  and  all  of  the  articles 
above  enumerated  were  shipped  to  him  by 
us,  in  one  case,  directed  to  defendant  at 
AII>u(]uerque,  N.  M.,  on  same  day  that  we 
received  his  order."  Whether  this  testi- 
mony, and  other  portions  of  the  deposi- 
tion, were  submitted  to  the  jury  or  not.  It 
Is  difficult  to  determine  from  the  record ; 
and  it  would  be  as  fruitless  as  improper  to 
attempt  to   review,  with  any  degree  of 


intelligence,  this  and  various  other  offers 
of  proof  made  by  the  reapcctive  parties 
during  the  progress  of  a  trial  remarkable 
as  a  model  of  obscurity  and  confusion. 
In  the  present  state  of  the  record,  we  will 
content  ourselves  with  an  examination  of 
the  errors  assigned  by  appellant. 

Defendant,  to  overcome  the  prima  facie 
case  made  by  plain  tiffs,  endeavored  to  show 
that  the  goods  sent  were  not  the  kind  he 
had  ordered, except  the  cigarettes.  Thisls 
thesubstanceofthecontentlon  between  the 
parties.  The  exceptions  to  the  three  para- 
graphs of  the  charge  must  be  examined 
and  their  merits  determined  in  view  of 
this  issue.  Had  the  goods  ordered  been 
delivered,  as  maintained  by  plaintiffs,  the 
instruction  contained  In  the  first  para- 
graph is  clearly  against  the  plaintiffs,  and 
appellant  has  no  cause  to  complain.  The 
law  is,  if  a  person  send  an  order  by  mail 
for  goods,  and  such  order  Is  strictly  com- 
plied with  by  the  party  on  whom  the  or- 
deris  made,  that  the  contract  is  complete, 
and  the  party  ordering  has  no  right  to 
return  the  goods  without  payment.  If 
there  be  an  inaccurate  exi)ression  found  in 
the  second  paragraph,  it  could  not  mis- 
lead, in  the  light  of  the  testimony  and  o( 
other  portions  of  the  charge,  wherein  the 
law  Is  clearly  stated.  For  instance,  the 
statement  that.  If  the  goods  received  were 
not  such  as  defendant  had  ordered,  he 
might  refuse  to  accept  them,  but  if  he  did 
so  he  would  have  to  return  them,  though 
not  strictly  correct,  could  not  have  in- 
jured the  defendant.  The  jury  must  have 
found  from  the  evidence,  and  would  have 
found,  whether  this  part  of  the  charge 
bad  been  given  or  not,  that  the  goods 
sent  corresponded  withthegoods  ordered, 
or  they  could  not  have  found  In  favor  of 
the  plaintiffs.  The  exception  taken  to  the 
third  paragraph  is  equally  devoid  of  mer- 
it. Defendantdid  not  refuse  to  accept  and 
pay  for  the  cigars  because  they  were  not 
suitable,  valuable,  or  merchantable,  but 
because  tliey  were  not  sucli  as  lie  had  or- 
dered. Tlic  statement  of  defendant  that 
the  cigars  were  not  half  so  valuable  as 
those  ordered  is  but  the  expression  of  an 
opinion  based  on  the  assumption  that 
they  were  not  the  goods  ordered.  We  find 
no  material  error  in  the  instructions 
given. 

The  other  two  assignments  of  error.  In 
view  of  the  disposition  made  of  the  first 
one,  are  not  well  taken.  We  cannot  say, 
from  the  record  before  us,  that  there  is 
not  sufficient  evidence  to  support  the  ver- 
dict. Had  defendant  Introduced  no  proof, 
when  plaintiffs  rested,  the  latter  would 
have  been  entitled  under  the  provisions  ot 
the  law  cited  to  a  verdict  for  the  amount 
ot  their  claim.  If  the  defendant,  in  his  en- 
deavor to  overcome  the  prima  facie  case 
thus  made,  failed  to  satisfy  the  jury,  by  a 
preponderance  of  evidence,  of  tlie  merits 
of  his  defense,  we  are  not  at  liberty,  iu 
the  absence  of  any  substantial  errors  of 
law,  to  disturb  the  finding  of  the  jury  up- 
on disputed  i|uestions  of  fact.  It  follows 
that  the  .notion  for  a  new  trial  was  prop* 
eriy  overruled.  We  may  add  that,  in  our 
opinion,  had  the  cause  been  more  regular- 
ly and  fully  tried  in  the  court  below,  the 
evidence  iu  support  of  the  verdict  would 
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have  been  strengthened  rather  than  Im- 

g aired.    The  judgment  appealed  from  will 
e  affirmed. 

McFiE,  Seeds,  and  Freeman,  J.T.,  con- 
cur. IjKE,  J.,  having  heard  the  case  be- 
low, took  no  part  in  this  decision. 


<«  N.M.  23t) 

Garcia  t  Pehra  v.  Barela. 

(Supreme  Court  of  New  Mexico.    Aug.  80, 1891.) 
Probate  and  District  Court? — Equitable  Jd- 

BI8UICTIO.S  — FkAUU  —EVIDENCE— COSSTRUCTION 

OF  Wills. 

1.  Organic  Act  N.  M.  {  10,  provides  that  the 
Judicial  power  shall  be  vested  in  a  supreme 
court,  district  courts,  probate  courts,  and  Jus- 
tices of  the  peace,  and  tbat  tbe  jurisdictions  of 
the  several  courts  "shall  be  as  limited  by  law. " 
jkeld,  tbat  the  act  does  not  confer  chancery  juris- 
diction ou  probate  courts.  Affirming  23  Pao. 
Kep.  760. 

2.  Organic  Act  N.  M.  (Rev.  St.  XT.  S.  {  1868) 
provides  that  the  supremo  court  and  district 
courts,  respectively,  of  every  territory  shall 
possess  chancery  as  well  as  common-law  juris- 
diction. Comp.  Laws  N.  M.  1884,  {  668,  pro- 
vides that  probate  coarts  shall  have  exclusive 
criginal  jurisdiction  in  all  cases  relative  to  the 
prooate  of  wills,  and  to  hear  and  determine  all 
suits  upon  demands  against  tbe  estate:  provided, 
that  when  the  demand  exceeds  (100  tbe  claimant 
may  sue  either  before  the  probate  or  In  the  dis- 
trict court  in  tbe  first  place.  Held,  that  a  suit 
by  the  testator's  wife  against  the  administrator 
for  relief  from  a  receipt  fraudulently  obtained 
by  him,  whereby  she  released  her  right,  valued 
at$(},000,  io  her  husband's  estate,  being  an  equi- 
table demand,  was  properly  brought  in  the  dis- 
trict court. 

3.  Comp.  Laws  N.  M.  JJ  1446-1449,  provide 
that  the  probate  judge  cannot  declare  a  will  or 
codlci)  invalid  by  reason  of  any  defects  in  the 
ezecatioD  thereof,  but  require  him,  when  doubt 
arises  as  to  whether  a  will  ought  to  be  approved, 
to  note  bis  doubt  at  the  foot  of  the  will,  and  re- 
turn it  to  the  person  presenting  it,  who  may  then 
present  it  to  the  district  court  for  a  judicial  de- 
termination of  its  validity.  Held,  that  a  probate 
lodge  had  no  power  to  approve  a  codicil  toawill 
attested  by  two  witnesses  only,  when  the  statute 
recjuires  three. 

4.  Where  the  evidence  was  conuicting,  but 
tended  to  show  tbat  plaintiff  was  an  ignorant 
woman,  and  that  her  fears  had  been  aroused  that 
if  she  did  not  asrree  to  a  settlement  proposed  she 
might  lose  her  home,  the  flndiugof  the  court  that 
she  had  boon  unduly  influenced  to  execute  the 
receipt  will  not  be  reversed  on  appeal. 

.5.  Whore  the  testator  expressed  in  his  will : 
'I  also  grant  to  my  wife,  alreidy  referred  to,  all 
articles  of  goods  in  my  house,  personal  furniture, 
household  furniture,  and  all  that  therein  exists, " 
— this  includes  money  in  an  iron  safe  contained 
in  the  house. 

6.  The  fact  that  the  testator  owed  his  wife 
protection  and  support,  and  had  sufBcient  means, 
raises  the  presumption  that  he  intended  to  make 
ample  provision  for  her  in  his  will. 

On  rehearing. 

Bill  in  eiinity  b.v  Guadalupe  S.  de  Garcia 
y  Per«a  oj^uinHt  Mariano  Barela  for  relief 
from  fraud.  Judgmentrorplnlntiff  below, 
which,  on  appeal  by  defendant,  was  af- 
firmed  In  the  supreme  court.  Sec  23  Pae. 
Eep.  766.  Defendant  now  moves  for  a  re- 
hearing.   Denied. 

Lee,  J.  This  is  an  application  for  a  re- 
hearing of  this  case,  which  wos  argued 
and  decided  at  the  January  terra,  1S90. 
23  Pac.  Kep.  766.  Upon  the  hearinK  of  tlie 
cause,   counsel   tor   appellant   contended 


tbat  the  conrt  below  had  not  Jurisdiction 
to  hear  and  dct<?rmine  the  cause,  for  the 
reason  that  section  562,  Comp.  Laws  1884, 
vested  In  the  probate  court  exclusive  orig- 
inal jurisdiction  to  determine  all  matters 
©'controversy  Involved  in  the  cause;  and 
this  court  decided  that,  If  said  section  562 
was  susceptible  of  theconstruction  claimed 
for  it,  said  section  was  in  conflict  with  sec- 
tion 1868  of  onr  organic  law,  which  pro- 
vides that"  tbe  supreme  court  and  the  dis- 
trict courts,  respectively,  of  every  terri- 
tory, shall  possess  chancery  as  well  as 
common-law  Jurisdiction. "  The  appellant 
Insists  that  this  court  erred  in  its  former 
opinion,  and  asks  to  have  the  cause  re- 
heard upon  this  and  other  grounds  stated 
in  the  petition  for  a  rehearing. 

Section  10  of  our  organic  act  provides 
that  "the  Judicial  power  of  said  territory 
shall  be  vested  in  a  supreme  court,  district 
courts,  probate  courts,  and  in  Justices  of 
the  peace.  »  •  •  The  Jurisdiction  of 
the  several  courts  herein  provided  tor, 
both  appellate  and  original,  and  that  ot 
probate  courts  and  of  Justices  ol  the 
peace,  shall  be  as  limited  bylaw."  The 
supreme  court  of  the  United  States,  In 
Ferris  v.  Hlgley,  20  Wall.  875,  clearly  de- 
fined the  meaning  otthe  words,  "shall  be 
as  limited  by  law,"  and  held  that  It  was 
Inconsistent  with  the  nature  and  scope  ot 
probate  courts  to  confer  common-law  and 
chancery  jurisdiction  upon  such  courts  in 
the  territory  of  Utah,  whose  organic  law, 
in  this  respect.  Is  substantially  like  ours. 
To  hold  that  the  probate  court  of  Dona 
Ana  county  was  possessed  ot  powers  to 
give  adequate  relist  in  this  case  would  be 
to  decide  tbat  such  court  possessed  chan- 
cery jurlNdictlon.  The  circumstances  ot 
the  case  and  the  relief  sought  are  of  equi- 
table cognizance,  and  such  as  could  only 
be  relievahle  in  a  court  possessing  chan- 
cery jurisdiction.  In  any  view  ot  the  case, 
the  jurisdiction  of  the  probate  court  Is 
only  exclusive  us  to  cLilius  against  an  es- 
tate not  exceeding  flOO.  The  appellee's 
claim  against  the  estate  under  the  will 
was  for  money  devised  to  her,  which 
aniounted  to  some  $6,000;  therefore  she 
could,  under  section  562,  bring  her  suit  in 
the  district  court  in  the  first  Instance. 
Ordinarily  such  a  suit  would  be  at  law, 
but  in  this  case  the  appellee  had  a  right 
to  sue  on  the  equity  side.  In  order  to  get 
relict  from  the  receipt  which  she  insists 
the  appellant  fraudulently  obtained  from 
her;  and  equity,  being  properly  Invoked 
for  the  one  purpose,  would  retain  juris- 
dlcTlon  for  all  purposes  necessary  to  give 
her  complete  relief  in  respect  to  tbat  claim. 
The  provlshm  of  the  act  of  congress,  that 
"the  supreme  court  and  district  courts, 
respectively,  of  ev^ry  territory  shall  pos- 
sess chancery  as  well  ascominon-law  juris- 
diction," excludes  the  idea  that  the  pro- 
bate courts  shall  have  exclusive  jurisdic- 
tion In  cases  where  equities  are  involved. 
Nor  would  a  due  regard  to  public  policy 
and  the  protection  of  estates  of  decedents 
justify  tlie  grant  of  such  extensive  powers 
to  probate  courts  as  constituted  in  New 
Mexico. 

The  appellee  contends  that  tbe  appellant 
had  an  adequate  remedy  by  appeal  from 
theactlonof  theprobatecourt.    Wedonot 
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think  so.  The  subject  of  this  controversy 
was  some  fC.OOO,  which  appellee  claims 
was  left  her  by  the  will  of  her  deceased 
husband, and  that  theappellant  took  pos- 
session of  t'ue  money,  and  fraudulently 
obtained  from  her  a  receipt  for  all  claims 
against  the  estate;  that  the  appellant 
made  no  mention  of  this  money  In  the  In- 
ventory filed  by  him  in  the  probate  court, 
but  claimed  the  same  belonged  to  his 
mother  and  hlmpelf  as  residuary  legatees 
named  in  the  will.  These  facta  present  a 
case  of  purely  equitable  cognizance.  She 
might  have  taken  steps  for  the  protection 
of  her  rights  in  the  probate  court;  but 
can  it  be  said  that  the  remedy  afforded  in 
that  court  was  as  ample  and  adequate  as 
that  of  the  district  court?  Even  the  dis- 
trict court  would  have  been  powerless  to 
liave  given  her  relief  under  a  common-law 
proceeding.  Sections  144&-1449  limit  the 
power  and  prescribe  the  duty  of  a  judge 
of  probate  with  respect  to  the  probate  of 
the  will.  Under  these  sections  the  pro- 
bate judge  cannot  declare  a  will  or  codicil 
invalid  because  the  will  was  not  executed 
according  to  the  statutes;  but  if  he  shall 
have  douDt  as  to  whether  the  will  ought 
to  be  approved  on  account  of  Its  not  be- 
ing executed  according  to  the  statutes,  he 
should  note  his  doubts  at  the  foot  of  the 
will,  and  i-eturn  it  to  the  person  present- 
ing the  same,  and  such  person  may  then 
present  the  will  to  the  district  court  for 
a  judicial  determination  of  its  validity. 
This  Is  not  done  by  way  of  an  appeal,  but 
may  be  by  an  original  suit  instituted  for 
that  purpose  In  the  district  court.  In  this 
case  a  codicil  of  the  will  was  attested  by 
but  two  witnesses.  The  statute  requires 
three.  The  probate  judge,  however,  ap- 
proved the  codicil, notwitlistandlngits  de- 
fective execution.  If  theprohate  judge  has 
not  power  to  declare  a  will  or  codicil  In- 
valid because  it  Is  not  executed  under  the 
solemnities  prescribed  by  statute,  we 
think  it  follows  as  a  necessary  corollary 
of  that  proposition  that  such  court  would 
not  have  power  to  judicially  determine 
that  such  will  or  codicil  was  valid.  Could 
the  probate  judge,  by  approving  a  codicil 
to  the  win,  which  was  invalid  under  our 
statute,  deprive  the  parties  interested  of 
the  right  to  have  the  validity  of  the  codi- 
cil judicially  determined  by  the  district 
court?  It  was  the  duty  of  our  probate 
Judge,  when  the  will  was  presented  to  him 
for  probate,  having  the  codicil  thereto, 
which  codicil  was  attested  by  only  two 
witnesses,  to  have  returned  the  will  to 
the  appellant  without  approval,  and  to 
nave  indorsed  thereon  his  reason  for  with- 
holding his  approval.  Then  the  appellant 
could  have  presented  the  matter  to  the 
district  court  for  a  judicial  determination 
of  the  question,  as  It  is  provided  in  sec- 
tion 1449  that  any  proceedings  had  by 
said  Judge  of  probate,  not  in  conformity 
with  the  provisions  of  this  act,  shall  be 
declared  null  and  of  no  effect  by  the  dis- 
trict court.  The  statute  does  not  pre- 
scribe the  proceedings  in  which  this  may 
be  done,  and,  therefore,  to  give  effect  to 
the  statute,  there  is  no  reason  that  it  may 
not  be  done  in  any  case  In  which  the  ques- 
tion may  be  made  an  Issue.  We  do  not 
mean  to  say  thnt  in  no  case  could  the  pro- 


bate judge  admit  to  probate  and  approve 
a  will  or  a  codicil  of  the  will.  But  It  th«i 
will  and  codicil  presented  to  the  probate 
Judge  appeared  to  that  coui't  to  have 
been  executed  and  attested  in  the  manner 
required  by  statute,  he  could  give  it  hia 
approval;  but  such  approval  would  be  in 
the  exercise  of  an  administrative,  and 
not  a  Judicial,  function,  and,  notwitb- 
standing  his  approval,  a  party  Interested 
in  the  win  could  invoke  a  judicial  determi- 
nation by  the  district  court  as  to  whether 
the  will  was  or  was  not  executed  and  a1> 
tested  as  required  by  statute. 

It  is  contended  by  the  appellants  in  their 
motion  that  the  organic  actconfers  an  es- 
clusiveprobate  jurisdiction  on  theprobato 
court,  which  the  legislature  is  authorized 
to  deflne.  The  federal  supreme  court,  in 
the  case  referred  to,  does  not  so  construe 
it.  Justice  MiLLKR,  in  the  opinion,  says: 
"Of  the  probate  courts  it  Is  only  said  that 
a  part  of  the  judicial  power  of  the  terri- 
tory shall  be  vested  In  them.  What  part? 
The  answer  to  this  must  be  sought  la  the 
general  nature  and  jurisdiction  of  such 
courts  as  they  are  known  in  the  history  of 
the  English  law  and  in  jurisprudence  of 
this  country."  But  it  is  claimed  that,  if 
the  organic  act  had  not  conferred  such  ex- 
clusive jurisdiction,  this  legislature  could 
rightfully  do  so  without  conflict  with  the 
act  of  congress.  This  proposition  is  cor- 
rect, provided  they  have  not  attempted  to 
confer  upon  it  powers  not  authorized  by 
the  organic  act,  as  it  is  construed  bythesu- 
preme  court,  as  before  referred  to.  The  or- 
ganic act  provides  that  the  district  courts 
shall  have  and  exercise  the  same  jurisdic- 
tion under  the  constitution  and  the  laws 
of  the  United  States  as  is  vested  in  the  cir- 
cuit and  district  courts  of  the  United 
States.  And  tlie  supreme  court,  in  con- 
struing the  act  for  the  territory  of  Wash- 
ington,where  the  sametermsare used, held 
that  the  Jurisdiction  thus  conferred  is  the 
same  as  that  exercised  by  the  circuit  and 
district  courts  of  the  United  States  in  all 
branches.  The  City  of  Panama,  101  U.  S. 
453.  And  the  equity  jurisdiction  conferred 
on  the  federnl  courts  is  held  by  that  court 
to  be  the  same  "that  the  high  court  of 
chancery  in  England  possesses,  and  is  sub- 
ject to  neither  limitation  nor  restraint  by 
state  legislation. "  The  court  is  bound  to 
exercise  the  jurisdiction  if  the  bill,  accord- 
ing to  the  received  principles  of  equity, 
states  a  case  for  equity  relief,  "The  ab- 
sence of  a  complete  and  adequate  remedy 
at  law  is  the  only  test  of  equity  jurisdic- 
tion, and  the  application  of  this  principle 
to  a  particular  case  must  depend  on  the 
character  of  the  case  as  disclosed  by  the 
pleadings.  It  Is  not  enough  that  there  is 
a  remedy  at  law.  It  must  be  plain  and 
adequate,  or,  in  other  words,  as  practical 
and  efficient  to  the  ends  of  justice  and  its 
prompt  administration  as  the  remedy  In 
equity."  " It  is  very  evident  that  an  ac- 
tion at  common  law  on  the  bond  of  the 
administrator  would  not  give  the  com- 
jilainant  a  practical  and  efficient  remedy 
for  the  wrongs  which  she  has  suffered.  A 
proceeding  at  law  is  not  flexible  enough 
to  reach  the  fraudulent  conduct  of  the  ad- 
ministrator, whicn  is  the  gronnd-work  oi 
this  bill,  or  to  furnish  proper  relief  egainafe 
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it.  It  Is, '  however,  well  settled  that  a 
court  of  chancery,  as  an  inctdent  to  its 
I)ower  to  enforce  trusts  and  make  tbo^e 
holding  a  fiduciary  relation  account,  haB 
jui-ladictlon  to  compel  executors  and  ad- 
ministrators to  account  and  distribute  the 
assets  in  tlieir  hands.  The  bill  under  re- 
view has  this  object,  and  notliiug  mors. 
It  ia  true,  the  bill  seeks  to  open  the  settle- 
ment with  the  probate  court  as  fraudu- 
lent, and  to  cancel  the  receipts  and  trand. 
fers  from  the  cuinplainant  to  the  adminis- 
trator because  obtained  by  false  represen- 
tations, but  the  determination  of  these 
questions  is  necessary  to  arrive  at  the 
proper  value  of  the  estate."  Payne  v. 
Hook,  7  Wall.  425.  This  case  is  fully  sus- 
tained by  various  other  deeislon«i  of  the 
supreme  court  of  the  United  States.  It 
covers  every  point  Involved  in  thequustion 
of  jurisdiction  of  the  court  to  entertain 
the  bill  and  give  the  relief  demanded ;  and 
we  find  that  the  same  rule  of  equity  juris- 
diction is  fully  recognized  and  exercised 
under  state  authority  in  a  number  of  the 
states,  especially  where  probate  jurisdic- 
tion is  not  exercised  by  one  of  the  higher 
courts.  Mr.  Pomeroy,  in  the  third  vol- 
ume, §  1152,  of  his  admirable  work  upon 
Equity  Jurisprudence,  has  carefully  re- 
viewed this  question, and  huscollected  the 
declKions  of  the  several  states  and  grouped 
them  into  three  classes :  "In  the  states  of 
the  first  class  the  original  equitable  juris- 
diction over  administrations  remains  un- 
abridged by  the  statutes  concurrent  with 
that  possessed  by  the  probate  courts. 
These  states  are  Alabama,  Illiuois,  Iowa, 
Kentucky,  Maryland,  Mississippi,  New 
Jersey,  North  Carolina,  Rhode  Island,  Ten- 
nessee. In  the  states  of  the  second  class 
the  jurisdiction  of  the  probate  courts  over 
everything  pertaining  to  the  regular  ad- 
ministration and  settlement  of  decedents' 
estates  is  virtually  exclusive.  These  states 
are  Connecticut,  Indiana,  Maine,  Massa- 
chusetts, Michigan,  Ne'jraska,  Nevada, 
New  Hampshire,  Oregon,  and  Pennsyl- 
vania. In  the  states  of  the  third  class  the 
equitable  jurisdiction  is  not  concurrent, 
but  is  simply  auxiliary  or  amciilary  and 
corrective.  The  probate  court  takes  cog- 
nizance originally  of  all  administration, 
and  has  powers  sufficient  for  all  ordinary 
purposes.  Equity  interposes  only  in  spe- 
cial or  extraordinary  cases,  which  have 
either  been  omitted  from  the  statutory 
grant  of  probate  jurisdiction,  or  for  which 
its  methods  and  reliefs  are  imperfect  and 
Inadequate,  or  where  its  proceedings  have 
miscarried  and  require  correction.  This 
class  includes  Arkansas,  Missouri,  New 
York,  Ohio,  California,  Georgia,  Kansas, 
South  Carolina,  Tennessee,  Texas,  Ver- 
mont, and  Wisconsin."  An  examination 
of  the  authorities  cited  by  Mr.  Pomeroy 
shows  that  even  in  some  of  the  states  of 
the  second  class,  where  the  jurisdiction  of 
the  probate  court  is  exclusive,  as  well  as 
In  all  the  states  of  the  first  and  third 
classes,  equity  has  JurisdictUm  of  matters 
and  relief  incidental  to  the  regular  course 
of  administration  which  are  distinctively 
of  equitable  cognizance,  and  for  which  the 
methods  and  remedies  of  the  probate 
court  are  imperfect  or  Inadequate. 
It  is  claimed  in  the  motion  for  a  reliear- 


Ing  that  the  court  was  mistaken  in  hold- 
ing that  fraud  had  been  practiced  upon 
the  appellee,  or  that  she  bad  been  unduly 
influenced  to  execute  a  receipt  in  full  for 
all  claims  against  the  estate  of  her  late 
husband,  and  that  the  judgment  below 
should  have  been  reversed  for  ttiat  reason. 
This  is  a  pure  question  of  tact  which  the 
master  found  from  the  evidence,  and,  as  a 
general  rule,  the  appellate  court  will  not 
reverse  upon  a  question  of  fact  widch  the 
court  below  has  found  from  conflicting 
evidence,  where  the  record  shows  substan- 
tial evidence  sustaining  the  conclusion. 
There  is  evidence  tending  to  show  that 
the  appellee  was  an  ignorant  woman; 
that  her  fears  had  been  aroused  that  if  she 
did  not  agree  to  the  settlement  proposed 
she  might  lose  the  place  upon  which  she 
was  living.  And,  taking  all  the  evidence 
together,  we  are  not  prepared  to  say  that 
the  finding  of  the  facts  upon  which  the  de- 
cree was  based  was  not  correct. 

Cuunsel  for  appellant  also  contend  that 
the  translation  of  the  fourth  clause  of  the 
will,  upon  which  the  court  predicated  its 
construction  of  said  clause,  is  incorrect. 
This  translation  was  the  one  adopted,  or 
at  least  acquiesced  in,  by  counsel  on  br>th 
Hides.  The  record  (page  293)  sliows  this 
admission:  "It  is  hereby  admitted  that 
Exhibit  8  is  the  sworn  translation  of  the 
win  of  Pedro  Garcia  y  Perea,  by  Pinito 
Pino,  and  that  the  same  may  be  intro- 
duced as  such."  No  objection  was  made 
to  the  introduction  of  tlie  translation,  nor 
was  anj'  other  evidence  offered  to  show 
that  such  translation  was  not  correct. 
Pedro  Lassalgne,  parish  priest,  a  witness 
for  nppeliee,  upon  this  point  testified  as 
follows:  "Question.  You  understand  the 
Spanish  language  well?  Answer.  Yes. 
Q.  What  do  yon  infer  from  the  word  in 
the  fourth  clause  from  the  last  six  words 
in  the  clause,  namely,  'y  todo  Jo  que  hIII 
exeeti?'  A.  I  construe  those  words  t<» 
mean  '  Everything  in  the  house  at  that 
time.'"  And  on  cross-examlnotlon :  "Q. 
You  will  look  at  the  translation  which  I 
hand  you  [Exhibit  No.  8]  of  the  fourth 
clause  of  Pedro  Garcia  y  Perea's  will. 
State  whether  it  is  a  correct  translation 
urnot.  A.  1  think  It  iscoiTect;  strictly 
so.  Q.  You  have  been  called  upon  to 
translate  certain  portions  of  thi?  will  from 
Spanish  into  English  by  Judge  Newcomb. 
Is  it  not  a  fact  that  your  knowledge  of 
English  is  very  imperfect,  and  that  you 
have  repeatedly  found  it  necessary  during 
your  examination  here  to  deliver  your  tes- 
timony through  an  Interpreter?  A.  Cer- 
tainly." Appellant  now  contends  that 
the  proper  translation  of  the  phrase  is, 
"and  all  which  there  exists,"  and  that 
"  there  "  refers  to  "  in  my  house, "  and  noth- 
ing more;  and  that  appellee,  under  the 
words, "  and  all  which  there  exists, "  would 
only  be  entitled  to  take  such  things  as 
were  ejusdew  generis  with  "all  articles  of 
goods,  personal  furniture,  and  household 
furniture, "  which  were  particularly  men- 
tioned. But,  conceding  that  the  transla- 
tion now  contended  for  is  the  correct  one, 
can  we  assent  to  the  proposition  that  the 
testator  intended  to  leave  the  money  In 
the  safe  to  his  residuary  legatees,  and  not 
to  his  wife?    We  do  not  think  the  rule 
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^asdem  generis  applies  to  the  case.  That 
rule  la  defined  by  the  supreme  court  aa  fol- 
lows: "It  Is  doubtless  true  that  In  the  con- 
atructiou  <>t  wills  as  well  aa  ol  statutes, 
where  certain  things  are  enumerated,  and 
a  more  general  description  Is  complied 
with,  the  enumerated  description  ia  com- 
monly understood  to  cover  only  things 
tjusdem  generis  vflth  the  particular  things 
mentioned."  Given  v.  Hilton,  95  D.  S.608. 
Tho  rule  ia  not  an  arbitrary  one,  and  ia 
only  to  be  invoked  to  give  effect  to  the  in- 
tention of  the  testator  when  the  language 
used  ia  uncertain.  If  he  had  said,  "the 
safe  and  all  therein, "  it  would  hardly  be 
contended  that  it  did  not  include  the  mon- 
ey in  the  safe.  How  much  less  specific  are 
the  words  need :  "1  also  grant  to  my  wife, 
already  referred  to,  all  articles  or  goods  In 
my  house,  personal  furniture,  household 
furniture,  and  all  that  therein  exists. " 
The  iron  box  or  safe  was  In  the  house. 
The  money  waa  In  the  aafe.  It  therein  ex- 
iated.  Therefore,  according  to  the  plain- 
est acceptation  of  the  terma,  or  according 
to  the  atrictest  rules  of  logic,  it  waa  in- 
cluded in  the  bequest.  The  technical  rule 
invoked  could  not  change  plain  language, 
or  give  a  different  meaning  to  worda  from 
that  which  they  clearly  Import.  The  tes- 
tator was  an  ignorant  man,  that  could 
neither  read  nor  write.  The  draughtsman 
of  the  will  was  not  a  lawyer,  or  a  man 
learned  in  the  use  of  technical  words.  He 
testifies  that  he  wrote  it  down  as  the  tes- 
tator directed  him  to  do.  In  order  to  de- 
termine the  intention  of  the  testator  we 
niuat  consider  the  language  under  the  cir- 
cumstances In  which  It  was  UHed,  the  rela- 
tion and  thecondltion  of  the  parties.  V\'here 
a  testator  haa  aufflcient  means,  in  mak- 
ing a  will,  the  presumption  ia  that  be  will 
make  ample  provlaiou  for  hia  wife.  This 
presumption  arises  from  the  fact  that  he 
owes  her  protection  and  support  aa  well 
aa  affection.  The  presumption  may  be 
overcome  by  proof  that  he  waa  actuated 
bymotiveaofa  different  character.  But 
there  waa  no  evidence  in  this  caae  of  that 
character,  though  the  master  received 
oral  testimony  as  to  the  intention  of  the 
testator,  and  finds  from  that  evidence  as 
a  matter  of  fact  that  he  intended  leaving 
the  money  in  the  safe  to  his  wife.  We 
think  the  result  of  the  conclusion  before 
reached  ia  correct.  The  motion  lor  rehear- 
ing will  therefore  be  overruled. 

O'Brien,  C.  J.,  and  Seeds  andFBBSMAN, 
J  J.,  concur. 

(6  N.M.  7J) 

Brooks  v.  United  Stateb. 
(Supreme  Court  of  New  Mexico.    July  81, 1891.  ■» 

Appeals  in  CKiMiyii,  Casks — Stat  of  Sentescb 
— Repeal  of  jstatutes. 
Comp.  Laws  N.  M.  1884,  H  846^-8472,  pro- 
vide that  appeals  sbsll  be  allowed  from  all 
Judgments  upon  indictments;  that  a  stay  may  be 
allowed  if  tho  court  deem  it  expedient;  that, 
when  stayed,  the  sheriff  shall  keep  tho  prisoner 
without  executing  the  sentence;  and  that,  if  the 
prisoner's  appeal  is  from  a  Judgment  where  the 
sentence  is  not  death  or  Imprisonment  for  life, 
be  may  be  admitted  to  bail  upon  a  recognizance 
conditioned  that  he  will  appear  in  the  supreme 
court  and  abide  the  judgment  on  appeal.  Held, 
Uutt  these  statutes  are  not  repealed  by  Act  N.  II. 


1863,  (Cnmp.  Laws,  ft  8488,2488,)  which  provides 
for  appeals  In  case  of  conviction  for  murder 
where  the  sentence  is  death  or  imprisoDment  for 
one  or  more  years,  and  that  the  appellant  shidl 
be  entitled  to  a  suspension  of  the  sentence  by 
filing  a  bond  in  a  sum  fixed  by  the  court. 

On  rehearing. 

Action  by  the  United  State*  against 
George  L.  Brooks  upon  a  recognizance 
given  by  Ernest  L>.  Lapbam  as  principal, 
and  said  Brooks  and  otbera  as  sureties. 
Judgment  below  for  plaintiff,  which,  on  a 
writ  of  error  by  said  Brooks,  was  reversed 
In  the  supreme  court.  See  27  Pac.  Rep. 
811.  Plalntlttnow  moves  for  a  rehearing. 
Denied. 

Lee,  J.  The  United  States  attorney 
moves  for  a  rehearing  In  this  caae  on  the 
grounds  alleged  that  the  court  haa  over- 
looked the  distinction  between  a  recog- 
nizance and  statutory  ball-bond ;  and  that 
the  laws  compiled  as  aections  2470,  2471, 
and  2472  of  the  Compiled  Laws,  by  which 
provision  is  made  for  a  recognizance  upon 
criminal  appeals  in  certain  cases,  have 
been  Impliedly  repealed  by  "An  act  rela- 
tive to  appeals  in  criminal  cases."  ap- 
proved January  17, 18G2,  and  compiled  aa 
sections  2482  and  24K3  of  the  Compiled 
Laws,  which,  among  other  thlnss,  pro- 
vide that  in  certain  cases  of  criminal  ap- 
peals "the  party  taking  the  appeal  shall 
be  entitled  to  a  suspension  (stay  of  execu- 
tion of  the  sentence)  by  filing  a  bond  in  a 
sum  to  be  fixed  by  the  court,"  etc. ;  the 
contention  apparently  being  that  the 
"bond"  so  provided  for  Is  not  a  recog- 
nizance, and  does  not  ne^-d  to  be  forfeited 
as  a  condition  precedent  to  a  suit  upon  ft, 
and,  further,  that  the  Instrument  in  ques- 
tion here  must  be  deemed  merely  a  "bond" 
taken  pursuant  to  aucb  statutory  author- 
ity. 

In  our  view  of  this  case,  It  Is  not  neces- 
sary for  08  now  to  determine  whether  or 
not  the  ball-bond  intendi^d  by  the  stat- 
utory provision  just  cited  is  of  the  nature 
of  a  recognizance ;  for  we  are  ol  the  opin- 
ion that  the  recognizance  upon  which  the 
judgment  below  proceeded  waa  not  taken 
under  that  provision.  Under  aectlona 
2409-2472  of  the  Compiled  Laws.i  if  then 
unrepealed,  the  convict  Lapham  was  en- 
titled to  his  appeal,  and  to  the  exercise  of 
the  discretion  of  the  district  court  upon 
the  question  of  awarding  him  a  stay  ol 
execution.  He  applied  to  that  court  lor 
such  stay,  and  it  was  granted  pursuant 
to  the  provisions  now  compiled  as  section 

>  Sec.  2469.  In  all  cases  of  final  judgment  ren- 
dered upon  any  indictment,  an  appeal  to  the  su- 
preme court  shall  be  allowed,  if  applied  for  dar- 
ing the  term  at  which  said  judgment  is  rendered. 
Bee.  2470.  Xo  such  appeal  shall  stay  tho  execu- 
tion of  such  judgment  unless  the  •  •  •  court 
shall  be  of  opinion  that  there  is  probable  cause  for 
such  appeal,  or  so  much  doubt  as  to  render  it 
expedient  to  take  the  judgment  of  '^he  supreme 
court,  •  *  •  and  shall  make  an  order  •  »  » 
that  such  appeal  shall  operate  as  a  stay  of  pro- 
ceedings. Sea.  2471.  If  the  defendant  in  the- 
juiigment  so  ordered  to  bo  stayed  shall  be  incus- 
tody,  it  shall  be  the  duty  of  the  sheriff  to  keep 
the  defendant  in  custody,  without  executing  the 
sentence  which  may  have  been  passed,  to  abide 
such  judgment  as  may  be  rendered  upon  the  ap- 
peaL" 
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2470.  In  addition  to  sucb  application  for 
a  stay,  he  applied  to  be  admitted  to  bail 
under  tbe  provisions  now  compiled  as 
section  2472,  wbicb  reads  as  follows:  "lu 
all  oases  where  an  appeal  is  prosecuted 
from  a  judgment  in  a  criminal  case,  ex- 
cept where  the  defendant  is  under  sentence 
of  death  or  imprisonment  for  life,  the 
court,  which  is  authorized  to  order  a  stay 
of  proceedinss  under  the  preceding  pro- 
vision, may  admit  the  defendant  to  bail 
upon  a  recognizance,  with  sufficient  sure- 
ties, to  be  approved  by  tbe  court,  condi- 
tioned that  tlie  defendant  shall  appear  la 
the  supreme  court  at  the  next  term  there- 
of to  receive  tbo  Judgment  on  tbe  appeal, 
and  abide  its  decision,  render  himself  in 
execution,  and  obey  every  order  and  Judg- 
ment which  may  be  made  In  the  premises." 
The  recognizance  in  question  so  closely 
conforms  tu  these  statutory  requirements 
that  it  must  have  been  framed  upon  the 
theory  that  it  had  not  been  repealed. 
Still,  it  must  be  admitted  the  phraseology 
of  the  recognizance,  no  matter  whence  de- 
rived, might  be  sufficient  11  employed  in  a 
bail-bond  or  aupersedeas  bond  executed 
under  the  provisions  of  section  2483,  as- 
suming tbe  appellee  to  be  correct  in  the 
contention  that  those  provisions  have 
snpplanted  the  earlier  law.  But  what 
ground  is  there  for  sucb  a  contention? 
The  act  of  1862,  most  of  which  is  compiled 
In  sections  2482  and  2483,  reads  as  follows: 
"Section  1.  That  in  future,  in  all  cases  of 
conviction  for  murder  either  in  the  first  or 
any  other  degree,  it  shall  be,  and  it  is 
hereby  made,  the  duty  of  tbe  Judge  before 
whom  sucb  conviction  be  bad  to  grant  an 
appeal  to  the  supreme  court  of  the  terri- 
tory: provided,  that  the  party  asking 
said  appeal  shall  makeaffldavit  asnowre- 
quired  bylaw.  See.  2.  Be  it  further  enact- 
e<l,  that  all  such  appeals  shall  have  the 
effect  of  a  stay  of  execution  of  tbe  sen- 
tence of  the  court  untii  the  decision  of  the 
supreme  court  upon  said  appeal;  and 
whenever  the  sentence  of  the  district  court 
shall  be  that  of  death,  or  imprison- 
ment for  one  or  more  years,  the  party 
convicted  shall  remain  in  close  confine- 
ment until  tbe  decision  of  the  supreme 
court  shall  be  pronounced  upon  the  ap- 
peal ;  and  in  all  cases  of  appeals  the  party 
taking  tbe  appeal  shall  be  entitled  to  a 
suspension  (probibicion  de  la  ^ecucion) 
of  the  sentence  by  filing  a  bond  in  the  sum 
to  be  fixed  by  the  court,  suMicieut  to  se- 
cure tbe  due  execution  of  the  sentence  of 
tbe  court  In  case  the  Judgment  of  the 
court  below  should  be  affirmed  by  the  su- 
preme conrt."  This  act,  although  enti- 
tled "An  act  relative  to  appeals  in  crim- 
inal cases, "  does  not,  in  our  opinion,  op- 
erate upon  any  cases  whatever  except 
such  as  Involve  the  crime  of  murder.  At 
the  time  of  its  passage,  and  until  several 
years  after  the  compilation  of  1884,  there 
were  five  degrees  of  homicide  in  this  terri- 
tory; and  upon  conviction  of  that  crime 
in  tbe  ilFth  degree  the  Jui-y  was  authorized 
to  assess  the  punishment  at  a  period  of 
Imprisonment  of  not  more  than  ten  years 
nor  less  than  one  year,  or  at  a  fine  not 
exceeding  f  10,000,  etc.  The  imprisonment 
for  homicide,  then,  could  not  be  less  than 
tbe  period  of  one  yeai-,    Tbe  act  under 


consideration  provides,  expressly  and  ex- 
clusively, in  Its  first  section,  for  appeals 
iu  murder  cases.  The  next  sectiou  pro- 
vides for  a  stay  of  execution  as  of  course 
In  all  murder  cases  so  appealed :  but  as  to 
convicted  murderers  sentenced  to  death, 
or  to  imprisonment  for  one  or  more  years, 
— that  is,  to  deatb,  or  imprisonment  for 
any  term,  as  It  could  not  be  for  less  than 
one  year, — it  provides  that  the  convict 
shall  remain  In  close  confinement  during 
the  pendency  of  the  appeal.  The  act, 
however,  was  intended  Co  be  complete  In 
relation  to  all  convictions  for  murder; 
and  hence  in  tbe  latter  clause  of  the  sec- 
ond section  It  refers  to  the  only  remaining 
class  of  convicts  for  murder,  namely,  those 
sentenced,  not  to  death  or  imprisonment, 
but  merely  to  pay  a  pecuniary  fine.  Mani- 
festly, a  good  appeal-bond,  with  sufficient 
security,  would  be  "sufficient "  to  secure 
the  execution  of  a  mere  pecuniary  judg- 
ment. See  Ciawson  v.  U.  S.,  113  U.  S.  143, 
5  Sup.  Ct.  Bep.  3U3.  Any  other  construc- 
tion would  deprive  the  district  court  of 
the  wise  discretion  conferred  by  the  older 
law,  and  give  to  every  felon  convicted  of 
any  felony,  however  atrocious,  provided 
It  be  other  than  bomiclde,  and  no  matter 
how  long  tbe  term  of  imprisonment  fixed 
by  his  sentence,  an  absolute  right  to  bis 
liberty  upon  his  taking  an  appeal  and  giv- 
ing a  bond.  Our  position  in  this  regard 
is  strengthened  by  the  fact  that  aJl  the 
statutory  provisions  which  we  have 
above  considered  were  re^^nacted  in  the 
Bevision  of  1865,  and  hence  must  be  con- 
strued as  all  existent,  if  it  Is  possible  to 
construetliem  harmoniously.  Gallegos  v. 
Pino,  I  N.  M.  410;  In  re  Watts,  Id.  541; 
Chaves  v.  Ferea,  8  N.  M.  71,  2  Pac.  Bep.  73. 
Tbe  motion  for  a  rehearing  will  be  over- 
ruled. 

O'Brikn,  C.  J.,  and  Seeds,  McFis,  and 
FSEEMA.N,  J  J.,  concur. 

"  (U  Mont  165) 


Klein  et  &1.  v.  Davis  et  ah 
(Supreme  Court  of  JUoTiiana,  July  25, 1891.) 
iKnjHCTioK — ^DissoLnrioN — Discebtiom  o»  Coukt. 
A  temporary  injunction  to  restrain  a  tres- 
pass was  granted  on  filing  a,  complaint.  The 
affidavits  filed  in  support  of  a  motion  to  dissolve 
the  inlunction  showed  that  defendants  nwned  a 
placer  mining  claim  in  a  gulch  above  plain- 
tiffs' land,  on  which  defendants  had  a  right  to 
damp  tailings;  that  defendants  bad  been  engaged 
in  digging  a  flume  on  plaintiffs'  land  for  18 
months,  and  had  dug  it  for  a  distance  of  760  feet, 
at  an  expense  of  tl,600,  without  objection,  and 
with  plaintiffs'  fuU  knowledge,  and  had  but  2S 
feet  further  to  go  to  complete  the  flume  when  the 
temporary  ii^unction  was  granted.  The  court 
viewed  the  premises.  Held,  that  it  was  not  an 
abuse  of  discretion  to  dissolve  the  injuuotlon. 

Appeal  from  district  court,  Lewis  and 
Clarke  county ;  Hokace  B.  Buck,  Judge. 

Action  by  Henry  Klein  and  Elizabeth 
Constans  against  Joseph  Davis  and  others 
for  damages  and  for  an  injunction.  Tem- 
porary injunction  dissolved.  Plaintiffs 
appeal.    Affirmed. 

Un  the  complaint  filed,  the  plaintiffs  ob- 
tained from  the  judge  of  tbe  district  court 
a  temporary  restrtiining  order.  The  do- 
fendants  moved  to  discharge  the  order, 
on  affidavits  by  them  filed,  and  on  th« 
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complaint.  The  order  was  discharged, 
fpom  which  plalntlTfa  appeal  to  this  court. 
It  appears  from  the  complaint  that  the 
plaintiffs  are  the  owners  of  certain  prem- 
ises lying  in  a  gulch,  which,  forconvenlence 
of  deslp^natlon,  will  be  called  the  "Dump- 
Ins  Ground. "  It  is  described  by  metes  and 
bounds.  That  about  April  15,  1891,  de- 
fendants entered  upon  said  ground,  and 
commenced  to  excavate  and  tear  up  the 
soil,  and  wash  out  the  gold  therein  con- 
tained, and  convert  the  same  to  their  own 
use,  and  proceeded  to  tear  out  a  retaining 
dam  of  plaintiffs,  and  to  run  down  debris 
and  mining  tailings  upon  said  ground, 
(the  dumping  ground  so  above  designat- 
ed,) to  the  damage  of  plaintiffs  in  $2,000; 
and  have  extracted  gcld-dust  therefrom 
to  the  value  of  fS.OOO,  the  property  of 
plaintiffs.  Tho  prayer  is  for  damages  and 
Injunction.  (?pon  this  complaint  alone 
application  wasmadeto  the  dlstrictjudge 
for  a  temporary  restraining  order,  which 
was  granted.  On  the  motion  to  dissolve 
the  order,  the  defendants  filed  afildavlts. 
These  affidavits  fully  deny  tbatdefendants 
have  torn  out  any  retaining  dam  of  plain- 
tiffs; deny  that  defendants  have  taken  any 
of  the  gold  in  the  ground  or  converted  the 
same  to  their  own  use;  and,  in  fact,  deny 
all  the  equities  set  up  by  plaintiffs,  ex- 
cept in  the  matter  more  fully  set  out  be- 
low. The  Judge  of  the  district  court,  at 
the  request  of  the  parties,  and  ac(:om- 
panled  by  a  representative  of  each  side  of 
the  litigation,  went  upon  the  ground,  and 
made  a  personal  examination  of  the  same 
in  the  presence  of  such  representatives.  It 
farther  appears  from  the  affidavits  of  de- 
fendants, and  we  state  only  that  which  is 
fully  conceded  by  all  parties,  and  omit  all 
in  regard  to  which  there  Is  any  contro- 
versy, that  the  defendants  own  another 
piece  of  ground,  south  of  the  dumping 
ground,  and  up  the  gulch  therefrom,  and 
adjoining  the  same.  This  latter  piece  we 
will  designate  as  the  "Mining  Ground." 
The  title  to  the  mining  ground  and  the 
easement  in  the  dumping  ground  (below 
described)  came  to  defendants  by  menne 
conveyances  from  the  same  suurue.  The 
mining  ground  was  described  in  the  first 
conveyance  as  "the  following  described 
placer  mining  claim,  situated,"  etc.;  de- 
scribing it  by  metes  and  bounds.  From 
the  same  source  of  title  came  to  the  de- 
fendants an  easement  on  the  dumping 
ground.  That  easement  is  described  as 
"a  right  of  dumping  tailings  from  the 
above  described  ground  [the  mining 
ground]  upon  that  portion  of  said  lot  74, 
[describing  the  ground,  which  we  desig- 
nate as  the  "dumping  ground;"]  the  said 
parties  of  the  first  part  covenanting  and 
agreeing  not  to  interfere  with  the  said 
party  of  the  second  part  in  his  exclusive 
right  of  dumping  tailings,"  etc.  This  de- 
scription of  the  easement  Ih  thatcontalned 
In  tlie  first  deed  in  the  chain  of  title  which 
ends  in  the  defendants.  Plaintiffs  claim 
that  theeasement  purports  to  be  enlarged 
In  one  of  the  subsequent  mesne  convey- 
ances. But  that  will  not  be  noticed.  We 
will  take  the  description  of  the  easement 
as  originally  granted,  in  regard  to  which 
there  is  no  controversy  that  it  came  to 
defendants.    It  is  also  shown  by  defend- 


ants' affidavits  that  they  and  their  prede- 
cessors had  the  same  easement  by  prescrip- 
tion for  13  years.  As  to  the  alleged  tres- 
passes, which  plaintiffs  desire  to  restrain, 
it  is  shown  that,  in  order  to  fully  use  the 
right  to  convey  tailings  upon  plaintiffs' 
said  land.  It  was  necessary  to  sink  afluma 
upon  the  gronnd;  and  that  defendants 
commenced  such  work  in  April,  1890,  and 
since  then  have  been  engaged  In  sinking  a 
trench  for  such  flume,  and  had  dug  it  for 
a  distance  of  750  feet,  at  an  expense  of  ?!,- 
500,  from  the  lower  part  of  the  dumping 
ground  up  to  within  28  feet  of  the  mining 
ground  ;  that  th^  piaintiffa  had  full  knowi> 
edge  of  said  operations,  and  never  object- 
ed thereto,  or  disputed  defendant's  rights, 
until  they  reached  the  point  28  feet  from 
the  mining  gronnd,  and  this  action  was 
commenced.  It  Is  conceded  that  plaintiffs 
own  the  dumping  ground,  and  that  de- 
tendauts  own  the  easement  thereon;  that 
defendants'  estate  in  the  premises  is  the 
dominant  one,  and  plaintiffs'  the  servient. 
There  is  no  denial  of  the  allegation  that 
It  is  necessary  to  place  a  flume  upon  the 
dumping  grounrt,  in  order  to  fully  exercise 
the  right  of  dumping  the  tailings. 

Comly  A  Foote,  for  appellants.  JJ. 
Piatt  Carpenter,  for  respondents. 

Db  Witt,  J.,  {after  stating  the  fttcta.) 
An  Important  question  has  been  presented 
by  counsel;  that  is  to  say,  whether,  the 
right  to  dump  tailings  granted  to  defend- 
ants, such  grant  included  the  right  to  run 
a  bed-rock  flume  across  the  dumping 
ground;  such  flume.  It  being  claimed  by 
defendants,  was  necessary  to  the  exercise 
of  the  right  to  dump  tailings.  This  ques- 
tion Is  interesting,  and  largely  the  gist  of 
the  case,  and,  as  it  seems  to  as,  should  be 
determined  upon  a  full  investigation  of 
the  facts,  and  the  nature,  character,  and 
proposed  uses  of  the  flnme.  This  could  be 
done  upon  a  trial.  The  matter  is  now  be- 
fore us  only  on  the  complaint  and  aflB- 
davits,  on  an  appeal  from  an  order  dis- 
solving a  temporary  injunction.  Asldo 
from  the  point  Just  referred  to,  we  find 
that  all  of  plaintiff's  alleged  equities  are 
denied  by  the  defendants'  affidavits.  The 
question  of  law  that  we  have  noticed  we 
do  not  feel  Impelled  to  Investigate  at  this 
stage  of  the  case,  as  it  is  before  us  upon  a 
pleading  and  affidavits  only,  which  are, 
each  in  itself,  ex  pnrte  in  character;  and 
the  allegations  are  not  subjected  to  cross- 
examination,  which  would  bring  out  all 
the  facts  as  upon  a  trial.  It  appears  to 
us  that  a  clear  and  full  knowledge  of  the 
facts  In  relation  to  the  flume  would  great- 
ly aid  a  court  in  flnally  determining 
whether  its  proposed  use  was  within  the 
grant  uf  the  easement  to  dump  tailings. 
We  leave  that  matter  for  the  investiga- 
tion of  the  lower  court,  for  the  reason 
that  the  question  of  the  dissolution  of  the 
temporary  injunction  can  be  decided  upon 
other  grounds.  The  proposed  flume  was 
a  cousidernble  enterprise.  It  extended  750 
feet.  It  had  been  in  construction  for  a 
year  and  a  half.  Unly  28  feet  remained  to 
be  built.  Plaintiffs  stood  by  for  a  year 
and  a  half,  and  offered  no  objection  to  the 
prosecution  of  the  work,  until  only  8  or  4 
{ .-r  cent,  of  the  whole  remained  tobedone. 
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and  tb«y  then  concluded  that  Irreparable 
iDJnry  wan  about  to  be  dune  them  by  the 
completion  of  these  28  feet.  An  injunction 
would  not  apply  to  the  past  work.  It 
wae  only  a  matter  of  restraining  the  com- 
pletion of  a  few  feet  of  a  large  work.  It  is 
noticed  above  that  all  the  allegations  as 
to  taking  out  gold  and  tearing  down  the 
dam  are  denied.  Thorefore  the  only  ques- 
tion is  whether  the  district  judge  abused 
bis  discretion  lo  dissolving  the  temporary 
injunction  as  to  completing  the  28  feet  of 
flame.  Tiie  judge  went  npou  the  premises 
and  made  a  personal  examination.  "The 
granting  or  refusing  of  an  Injunction  is  a 
matter  of  discretion  in  the  court  below. " 
Mining  Co.  v.  Murray,  9  Mont.  475,  23  Pac. 
Bep.  1022,  citing  the  early  cases  of  Nelson 
▼.  O'Neal,  I  Mont.  284,  and  Atchison  v. 
Peterson,  Id.  iXil.  We  are  of  opinion  that 
there  was  no  abuse  of  discretion  by  the 
district  judge,  and  his  order  dissolving  the 
injunction  is  affirmed. 

Bl&kk;,  C.  J.,  and  Habwood,  J.,  concur. 

Power  et  al.  v.  Klein  et  al. 
(Supreme  Court  of  Montana.    Au?.  81, 1891. ) 
ISJUscTioN— Destrotijto  Easement. 
A  complaint  wbicli   alleges  that  plaintiffs 
own  mining  claims  adjoining  and  above  defend- 
ants'  land,  and  that  they  have  a   right  to  dig 
trenches  and  constrnct  flumes  across  defendants' 
land,  and  have  so  coustructed  trenches  and  flumes, 
which  defendants  are  filling  and  destroying,  and 
will  continue  to  do  so  unless  restrained  by  order 
of  court,  shows  a  prima  facie  case  for  g^nting 
a  temporary  injunction. 

Appeal  from  district  court,  Lewis  and 
Clarke  county:  Horace  R.  Buck.  Judge. 

Action  by  Thomas  C.  Power  and  others 
against  Henry  Klein  and  others  for  in- 
unction. Temporary  injunction  granted. 
Defendants  appeal.    Affirmed. 

Comly  £  Foote,  for  appellants.  B.  Pl&tt 
Carpenter,  for  reapondents. 

Dr  Witt,  J.  This  action  is  for  damages 
and  injunction.  It  is  a  companion  to  the 
case  of  Klein  v.  Davis,  27  Pac.  Rep.  611, 
(just  decided.)  The  defendants  therein  are 
the  plaintiffs  herein.  The  plaintiffs  herein 
filed  their  complaint,  praying  that  the  de- 
fendants be  enjoined  from  Interfering  with 
the  construction  of  the  flume  described  in 
the  case  of  Klein  v.  Davis.  The  same 
proposition  of  law  will  arise  in  this  case 
as  to  the  extent  of  the  easement  in  the 
right  to  dump  taillngH.  The  plaintiffs,  up- 
on their  complaint,  obtained  from  the  dis- 
trict judge  a  temporary  injunction.  The 
defendants  did  not  move  to  dissolve,  or 
make  any  showing  by  afiidavits  or  an- 
swer why  the  injunction  should  not  be 
granted.  Tliey  appealed  directly  from  the 
order  granting  the  temporary  injunction. 
Nothing  Is  before  this  court  but  the  com- 
plaint. Its  allegations  are  undented,  and 
for  the  purpose  of  this  review  are  taken  as 
true.  We  do  not  know  what  may  develop 
when  an  answer  is  filed,  and  evidence  In- 
troducod,  if  the  case  goes  that  far,  denying 
the  alleged  equities  of  plaintiffs.  The 
question  of  the  extent  of  the  easement  may 
be  then  tried  upon  a  full  hearing  of  the 
facts  on  each  side.  The  complaint  itself, 
T.27F.no.lO— 33 


we  are  of  opinion,  sets  up  a  prima,  taci» 
case  for  a  temporary  Injunction,  and  this 
in  consideration  of  the  fact  that  the  dis- 
trict judge  examined  the  premises,  and 
had  an  opportunity  to  form  a  conclusion 
which  is  not  affotded  to  this  court.  We 
do  not  discover  that  there  was  an  abuse 
of  discretion  by  the  judge  of  the  court  be- 
low. See  cases  cited  in  Klein  v.  Davis. 
The  order  granting  the  temporary  Injunc- 
tion is  atiirmed. 

Blake,  0.  J.,  and  Habwood,  J.,  concur. 


Salle  t.  Mayer.    (No.  14,117.) 
(Supreme  Court  of  California.    Sept.  13,  1891.) 
Ckedibilitt  of  Witness — Contra  diction—  Rec- 

OKD  OP  FOBMER  PrOCEEOINOS — CrOSS-EXAMINA- 

TioN — Hostility  before  Trial — Evidence. 

1.  A  tenant,  in  an  action  against  his  landlord 
for  money  expended  and  work  done,  testified  on 
cross-examination  that  at  the  time  of  the  land- 
lord's entry  he  did  not  "claim  to  be  in  possession 
under  a  lease,  b<:cause  there  was  no  lease." 
Thereupon,  for  the  purpose  of  contradicting  him 
by  showing  a  former  admission  that  his  posses- 
sion was  that  of  a  tenant,  the  landlord  offered  a 
transcript  in  a  former  action  between  them, 
wherein  the  tenant  had  recovered  damages  for 
the  said  entry.  The  witness  was  not  asked  what 
be  had  admitted  or  alleged  in  the  former  action; 
nor  was  his  attention  called  to  the  transcript. 
Held,  that  it  was  not  proper  at  that  time  for  the 
purposepropused. 

%  wheie  a  tenant,  in  an  action  against  his 
landlord,  produces  a  written  statement  of  ac- 
count, made  nearly  a  year  before  the  trial,  the 
exclusion  of  an  inquiry,  on  cross-examination, 
as  to  what  his  feelings  towards  the  landlord  were 
at  the  time  he  sjiade  the  statement,  is  not  prej  u- 
dicial;  since  it  was  material,  only,  what  his 
feelings  were  at  the  time  he  testified. 

3.  The  testimony  of  the  tenant  that  he  was 
induced  to  go  on  the  land  by  the  verbal  promise 
of  the  landlord  that  he  would  give  him  a  flve- 
yeors  lease,  and  that  attar  bis  removal  he  re- 
fused to  execute  it,  but  told  him  to  go  on  and 
cultivate  the  land,  and  that  he  would  pay  him 
for  the  work,  is  not  objectionable,  as  proving  a 
lease  for  more  than  one  year  that  is  not  in  writing, 
where  the  tenant  claimed  nothing  under  a  lease, 
and  the  testimony  was  intended  only  to  explain 
how  he  came  to  be  upon  the  land. 

Commissioners' decision.  Department  2. 
Appeal  from  superior  court,  iSan  Ber- 
nardino county;  John  L.  Campbell, 
Judge. 

Assumpsit  by  Salle  against  Mayer. 
There  was  judgment  tor  plaintiff,  and  de- 
fendant appeals.    ASirmed. 

Reymert,  Ortila  &  Ileymert,  tor  appel- 
lant. Elmer  E.  Roweli  and  WtlUs,  Cole  & 
Craig,  for  respondent. 

Vanclief,  C.  This  action  is  of  the  nat- 
ure of  a  common-law  action  of  assutupait. 
The  complaint  contains  three  counts:  (1) 
For  goods  sold  and  delivered;  (2)  for 
m<mey  paid  for  the  use  of  the  defendant; 
and  VA)  for  labor  performed  by  plaintiff 
for  the  defendant.  As  to  the  first  count, 
defendant's  answer  admits  the  sale  of  the 
goods,  but  pleads  payment.  As  to  the 
second,  the  answer  merely  denies  that  the 
defendant 'Ms  indebted  to  plaintiff  in  the 
sum  "  demanded,  or  In  any  other  sum.  As 
to  the  third  count,  the  answer  simply  de- 
nicH  that  plaintiff  performed  the  alleged 
labor,  or  any  labor,  for  defendant  "at  bis 
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instance  and  request. "  The  answer  alleged 
counter-claims  aKainst  the  plaintiff  for 
money  paid  for  plaintiff's  use,  for  money 
loaned,  for  personal  property  of  defend- 
ant converted  by  plaintiH  to  bis  own  use, 
and  for  pasturing  plaintiff's  cow.  The 
balance  of  plaintiff's  demand,  after  credit- 
ing defendant  with  payment  of  $129.39,  is 
$878;  and  the  amount  of  defendant's  coun- 
ter-claims is  $673.  The  case  was  tried  by 
a  jury,  whose  verdict  was  for  plaintiff  in 
the  lum  of  $500,  upon  which  Judgment 
was  rendered.  Tlie  appeal  Is  from  the 
judgment,  and  from  an  order  denying  de- 
fendant's motion  for  new  trial. 

1.  The  point  that  the  eTldence  was  in- 
sufficient to  justify  the  verdict  is  not  sus- 
tained ;  for,  although  the  evidence  is  con- 
flicting, that  on  the  part  of  the  plaintiff 
sufficiently  tends  to  prove  that  a  balance 
of  $500  was  due  from  defendant  to  plain- 
tiff, to  justify  the  verdict. 

2.  It  appears  that  plaintiff,  with  his 
family,  was  residing  on  defendant's  land — 
a  tract  of  115  acres— from  December,  1887, 
until  February,  1889,  during  which  period 
the  alleged  Indebtedness  of  defendant  to 
plaintiff  Hccrned.  The  plaintiff  testified 
that  he  was  induced  to  go  on  the  land  by 
a  verbal  promise  of  defendtuit  that  be 
would  execute  to  plaintiff  a  lease  of  the 
land  tor  a  term  of  five  years;  that  after 
his  removal  the  defendant  refused  to  exe- 
cute the  lease,  but  told  plaintiff  to  go  on 
and  cultivate  the  land,  and  that  he  (de- 
fendant) would  pn.r  for  the  work.  De> 
feudant's  counsel  moved  the  court  to 
strike  out  "all  the  testimony  in  regard  to 
the  contract  for  the  lease,  *  *  •  on 
the  ground  that  the  lease  was  for  more 
than  a  year,  and  not  in  writing. "  It  is 
insisted  that  the  denial  of  this  motion 
was  error;  but  the  testimony  was  not  in- 
tended to  prove  a  lease,  but  only  to  ex- 
plain how  plaintiff  wasinduced  to  remove 
his  family  upon  defendant's  land.  Plain- 
tiff claimed  nothing  under  the  lease  which 
he  said  had  been  promised  by  defendant, 
but  dlHtinctl.y  testified  that  it  was  never 
executed.  The  testimony,  therefore,  was 
not  objectionable  on  the  ground  stated. 

3.  While  testifying  in  his  own  behalf, 
plaintiff  produced  a  written  statement  of 
accounts  between  himself  and  defendant, 
which  he  said  he  had  made  nearly  a  year 
before  the  trial.  This  statement  was 
marked,  "Plaintirs  Exhibit  One."  On 
cross-examination  defendant's  counsel 
asked  the  following  quention:  "What 
were  your  feelings  toward  the  defendant 
at  the  time  you  made  plaintiff's  Exhibit 
One?"  The  court  sustained  an  objection 
to  this  question,  and  it  is  claimed  that  the 
mling  was  prejudicial  error.  But,  con- 
ceding that  it  was  error,  I  think  it  was 
harmless.  It  was  material  that  the  jury 
should  have  been  Informed  what  were  the 
feelings  of  the  witness  towards  the  defend- 
ant at  the  time  he  was  teHtlfylng.  What 
they  were  9  or  10  mcmths  before  could 
have  been  material  only  by  virtue  of  the 
prima  facie  presumption  that  unfriendly 
feelings  usually  continue  9  or  10  mouths. 
But,  without  the  aid  of  this  presumption, 
it  must  have  appeared  to  the  jury  that 
the  feelings  of  the  plaintiff  and  defendant 
towards  each  otlier  were  hostile  at  the 


time  of  the  trial,  and  this  was  donbtlcas 
considered  by  the  jury  In  estimating  the 
credibility  of  plaintiff's  testimony. 

4.  Before  the  defendant  opened  bis  case, 
and  upon  cross-examination  of  the  plain- 
tiff, defendant's  counsel  asked  the  follow. 
Ing  question:  "Did  yon,  on  February  18, 
1889,  when  defendant  threw  your  things 
out,  claim  to  be  his  tenant,  and  in  posses- 
sion of  that  place  as  his  tenant?"  The 
court  sustained  an  objection  to  this  qnes- 
tion,  but  the  witness  answered  the  ques- 
tion as  follows:  "At  that  time  I  did  not 
claim,  and  could  not  claim,  to  be  in  pos- 
session under  a  lease,  because  there  was 
no  lease."  Thereupon,  "for  the  purpose 
of  showing  the  relation  of  plaintiff  and  de- 
fendant, February  13, 1889,  and  the  char- 
acter of  plaintiff's  possession,"  and  to 
show  a  former  admission  of  plaintiff  that 
he  was  in  possession  as  tenant,  defendant's 
counsel  atfered  in  evidence  what  he  called 
the  "judgment  roll"  from  a  Justice's  court 
in  a  former  action  between  the  parties  to 
this  action,  wherein  the  plaintiff  herein  re- 
covered from  the  defendant  $50  damages 
on  the  following  complaint:  "(1)  That 
on  the  13th  day  of  February,  1889,  the  de- 
fendant entered  the  premises  of  the  plain- 
tiff in  the  town  of  Rincon,  and  unlawfully 
and  willfully  and  maliciously  broke  open 
the  plaintiff's  barn,  and  turned  out  the 
plaluciff'b  horse,  which  became  estrayed; 
and  said  defendant  also  willfully  and  ma- 
liciouHly  entered  a  building  used  and  occu- 
pied by  plaintiff  as  a  cook-house  and  store- 
house, and  took  therefrom  the  farming 
tools,  consisting  of  shovels,  hoes,  etc., 
and  otherwise  willfully  and  maliciously 
trespassed  upon  said  premises.  PlaintilT 
further  allegss  that,  without  giving  legal 
notice,  the  defendant  ordered  plaintiff's 
family  to  quit  said  premises,  and  abused 
the  wife  of  the  plaintiff  with  rude  and  vio- 
lent language,  inspiring  her  with  Terror, 
and  causing  her  great  mental  suffering. 
(2)  That  the  plaintiff  was  damaged  by 
said  unlawful  act  of  defendant  in  the  sum 
of  two  hundred  and  ninety-nine  dollars 
and  costs."  The  answer  to  this  com- 
plaint was  merol.r  a  denial  of  each  and 
every  allegation  of  the  complaint.  Upon 
objection  to  the  Introduction  of  this  tran- 
script from  the  justice's  court,  the  court 
ruled  that  it  was  not  proper  to  Introduce 
it  at  that  time  for  the  purposes  proposed, 
and  said:  "It  might  be  competent  at 
some  other  time.  Yon  simply  ask  a  wit- 
ness a  certain  question,  and  then  wish  to 
contradict  him  at  this  time."  In  this 
there  was  no  error.  The  witness  had  not 
been  asked  any  question  as  to  wiiat  he 
had  admitted  or  alleged  in  the  action  in 
the  justice's  court;  nor  had  his  attention 
been  called  to  the  transcript  of  the  case. 
If  that  transcript  contained  evidence  rele- 
vant  for  the  defense.  It  was  not  proper  for 
defendant  to  introduce  it  at  that  time  for 
the  purposes  proposed.  It  was  after- 
wards offered,  however,  at  a  proper  time, 
and  excluded  by  the  court ;  but  the  defend- 
ant did  not  except  to  the  ruling  of  the  - 
court  in  finally  e.xcluding  It. 

6.  The  instructions  of  the  court  to  the 
Jury  were  as  favorable  to  the  defendant 
as  be  was  entitled  to  ask,  and  there  was 
no  exception  to   any  instruction   given. 
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The  ioetmctlon  aBked  by  defendant  and 
refused  by  the  court  was  not  applicable  to 
the  evidence.  There  was  no  evidence  tpnd- 
ing  to  prove  auch  an  agreement  or  under- 
standing as  that  stated  in  the  InstractloD 
refused.  I  think  the  judgment  and  order 
should  be  affirmed. 

Weconcur:  Fitzgerald,  C;  Belchbb.C. 

Pkr  Curiam.  For  the  reasona  given  in 
tbn  foregoing  opinion  the  judgment  and 
order  are  affirmed. 


tl  Cal.  87 

Lattin  et  aJ.  v.  Hazard.    (No.  14,266.) 
(Supreme  Court  oS  California.    Sopt  5, 1891.) 

BPBCiriO    PSBFOKMA.NCE— MCTVALITT  OF  RSMEDT. 

An  agreement  to  convey  land  in  consider- 
ation of  the  vendee  building  a  dummy  railroad 
tlirougli  and  by  the  vendors'  premises,  and  oper- 
ating the  same  for  a  period  of  10  years,  fare  not 
to  ezcoed  a  certain  sum,  cannot  be  enforced  un- 
til the  vendee  has  performed  his  part  of  the  agree- 
ment by  operating  the  road  for  the  time  specified- 
and  at  the  fixed  rate;  since  Civil  Code  Cal.  % 
8386,  provides  that  "neither  party  to  an  obliga- 
tion can  be  compelled  specifically  to  perform  it 
unless  the  othei-  party  thereto  has  performed,  or 
is  compellable  specifically  to  perform,  every- 
thing to  which  the  former  is  entitled  under  the 
same  obligation. " 

Commissioners'  decision.  Department 
I.  Appeal  from  superior  court,  LiOB  An- 
geles county;  William    P.  Wadb,  J udge. 

Action  by  Km  ma  J.  Lattin  and  otbero 
against  Henry  T.  Hazard  for  specific  per- 
formance of  an  agreement  to  convey  land. 
Judgment  for  defendant  on  demurrer. 
Piaiutlffs  appeal.    Affirmed. 

Dooner  &  Uuniett,  tor  appellants. 
O'Metveuy  <C  Henning,  for  respoudent. 

Tkmplb,  C.  Plaintiffs  appeal  from  a 
judgment  against  tbem  on  demurrer  to 
their  complaint.  It  is  their  second  ap- 
peal, the  former  (85  (!al.  ."58,  24  Puc.  Rep. 
till)  being  from  a  similar  judgment.  The 
complaiut  was  amended  so  as  to  avoid 
the  defect  then  pointed  out,  and  is  now 
questioned  upon  other  grounds.  Tbe  ac- 
tion is  to  enforce  specitic  performance  ol 
an  agreement  between  James  McLoughlin, 
as  party  of  the  second  part,  and  a  num- 
ber of  persons,  who  apparently  owned 
severally  various  tracts  of  land  in  Los 
Angeles  or  tbe  vicinity.  Some  of  them 
agreed  to  convey  to  him  certain  lands 
and  to  give  him  tbe  right  of  way  for  a 
street  railroad.  In  consideration  of  which 
be  agreed  to  extend  and  operate bissteani- 
dnmmy  railroad  through  and  by  their 
lands  on  a  route  designated.  Thn  party 
of  the  second  part  further  stipulated 
"  that  the  road  shall  be  well  and  sutrntun* 
tially  built,  and  operated  by  steam-dum- 
my motive-power,  for  a  period  of  not  less 
than  ten  years,  and  shall  have  a  carrying 
capacity  and  speed  equal  to  all  tbe  re- 
quirements of  tbesaid section  BUil  the  busi- 
ness thereof. "  He  further  agreed  that  the 
fares  should  not  exceed  certain  specified 
rates,  "and  that  the  rate  so  established 
shall  not  be  raised  for  a  period  of  ten 
years."  It  was  stipnlatod  that  tbe  sub- 
scriptionB  by  those  whogave  land  should 
be  by  their  several  grants  of  land,  con- 
tiguous to  the  line  ol  the  railway,  several- 


ly conyeying  a  dear  title  in  every  case,  at 
the  date  of  tbe  agreement,  or  within  20 
days  thereafter,  to  be  held  in  escrow  until 
the  completion  and  operation  of  the  rail- 
road. It  is  averred  that  the  contract  had 
been  fully  performed  by  McLoughlin.  The 
contract  was  dated  the  9th  day  of  March, 
1SS7.  It  does  not  appear  when  the  suit 
was  commenced,  but  tbe  amended  com- 
plaint was  filed  November  26. 1890.  It  is 
evident  that  some  parts  of  the  contract 
have  not  yet  been  performed  by  McLough- 
lin, &e  whose  assignee  plaintiff  brings  this 
suit. 

Tbe  first  point  raised  on  the  demurrer  is 
that  specific  performance  cannot  he  de- 
creed, because,  in  the  nature  of  things, 
the  remedy  is  not  mutual;  that  the  con- 
tract could  not  be  specifically  enforced 
against  McLoughlin,  and  has  not  been 
fully  performed  by  him,  "or  nearly  so;" 
and  that  tbe  want  of  entire  performance 
cannot  be  fullj'  compensated  in  damages, 
because  such  damages  cannot  be  estimat- 
ed, nor  does  the  plain  tiff  offer  such  compen- 
sation. The  appellant  does  not  contend 
that  specific  performance  could  have  been 
enforced  against  McLoughlin,  but  con- 
tends that  the  deeds  were  to  be  delivered 
upcm  completion  of  tbe  work.meaningthe 
es tension  of  the  road,  and  that  the  road 
has  been  so  constructed.  As  to  the  agree- 
ment to  operate  the  road  in  a  certain  stip- 
ulated mode,  with  a  stipulated  efiiciency, 
and  at  specified  rates  tor  10  years,  she 
says  that  is  an  independent  covenant,  np- 
on  which  an  action  might  lie  tor  a  breach. 
Unfortunately,  that  is  an  argument 
against  her  right  to  specific  performance. 
Section  8386  of  the  Civil  Code  seema  deci- 
sive of  this  point.  Unless  tbe  remedy  be 
mutual,  specific  performance  will  not  be 
decreed,  except  where  the  other  party  has 
performed  everything  to  which  the  other 
is  entitled  under  the  same  obligation,  or 
nearly  so,  and  full  compensation  for  any 
want  of  entire  performance  is  made. 
The  continued  operation  of  the  road  was 
an  important  part  of  tbe  consideration 
for  the  deed.  The  contract  therefore  is 
not  nearly  performed.  Indeed,  except  by 
the  general  allegation  that  McLongblin 
has  fully  performed,  there  is  no  averment 
that  the  rond  is  now  being  operated. 
McLoughlin  may  be  fully  entitled  to  a  con- 
veyance, according  to  tbe  terms  of  his 
contract,  without  being  able  to  maintain 
this  action.  The  rule  upon  this  subject  is 
sufficiently  stated  in  the  section  of  the 
Code  cited,  and  the  authorities  may  be 
found  collected  in  Pomeroy  on  Specific 
Performance  of  Contracts,  §  162  et  seq.  It 
makes  no  difference  whether  the  cove- 
nants are  concurrent  or  not.  The  agree- 
ment that  McLoughlin  will  operate  tbe 
road  for  the  stipulated  period  in  the  mode 
agreed  upon  Is  a  substantial  and  impor- 
tant part  of  the  obligation,  which  has 
not  been  performed,  and  of  which  specific 
performance  cannot  be  enforced  by  a  de- 
cree. Cooper  V.  Pena,  21  Cal.  403;  Vas- 
sault  V.  Kdwards,  43  Cal.  458.  Damages 
are  not  claimed  in  the  complaint,  nor  is 
there  an  averment  of  an  assignment  of 
such  a  cause  of  action  to  plaintiff.  Tak- 
ing this  view  of  the  first  point  presented 
on  the  demurrer,  it  becomes  unnecessary, 
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and  perhaps  ft  wonld  be  Improper,  to 
diHCUHA  the  other  ImportantqueBtloussng- 
gested.  We  think  the  Jadgment  should  be 
afBruied. 

Weconcar:    Vanclikf,  C;  Belcher,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgmeut  la  at- 
firmed. 


to  Cal.  803 

Garnbey  et  ah  v.  Gothard  et  al.    (No. 

14,025.) 

(Supreme  Court  of  CaUfornia.   Avtg.  SI,  1891.) 

Trosts  is  Land— How  Created. 

1.  A  daughter  gare  her  father  an  ahsolate 
deed  to  lands,  and  the  ne::t  day  made  a  writing 
intended  as  a  will,  but  which  was  void  lor  Ir- 
regularity, declaring  that  sho  deeded  the  land  to 
her  father  for  certain  purposes  thei-ein  stated. 
In  a  subsequent  action  couceming  the  land,  the 
father  filed  a  verified  answer,  averring  that  the 
land  was  conveyed  to  him  in  trust.  Held,  that 
this  answer  was  sufficient  to  satisfy  Civil  Code 
Cal.  i  Uti'i,  which  provides  that  no  trust  in 
relation  to  land  Is  valid  unless  created  or  de- 
clared by  a  written  in&trument  signed  by  the 
trustee. 

2.  The  deed  was  not  invalidated  by  the  void 
will. 

In  bnnk.  Appeal  from  superior  coart, 
Los  Angeles  county;  U.  K.  S.  O'Mel- 
VENY,  Judge. 

Action  by  Garnsey  and  others  against 
George  Gothard  and  Thomas  Edwards 
tor  8[iec!fle  performance  of  contract,  and 
to  determine  which  defendant  was  enti- 
tled to  payment  of  the  contract  price. 
The  caae  turned  entirely  on  the  latter 
point.  Judgment  for  defnnilant  Gothard, 
and  an  order  denying  defendant  Edwards 
a  new  trial,  from  which  Ue  appeals.  Be- 
versed. 

Saw  uel  Minor  and  Minor  &  Woodward, 
lor  appellants.  Wicks  &  Ward  and  Scar- 
borough  &  Waterman,  for  respondents. 

Rharpstein,  J.  This  action  is  for  the 
speciilc  performance  of  a  contract  where- 
by defendant  Gothard  and  bis  late  wife, 
Elizabeth  Jane,  agreed  to  convey  to  the 
plaintiffs  a  certain  tract  of  land,  and  40 
iihares  of  water  stock  appurtenant  there- 
to, upon  their  paying  the  stipulated  price 
therefor,  in  certain  installments,  all  of 
which,  excepting  the  last,  had  been  paid 
before  tbe  commencement  of  this  suit,  as 
stipulated;  and  the  plaintiffs  are  ready 
and  willing  to  pay  the  last  installment 
to  such  person  or  persons  as  the  court 
may  determine  Is  or  are  entitled  to  re- 
ceive tbe  same.  The  defendants,  Gothard 
and  Edwards,  each  claim  to  be  entitled 
to  receive  said  last  installment.  And  de- 
fendant Gothard  claims  that  he  is  also 
entitled  to  the  Installments  which  have 
been  paid  to  defendant  Edwards  since 
the  death  of  said  Elizabeth  Jane.  The 
contest  is  wholly  between  the  defendants, 
Gothard  and  Edwards,  as  to  which  of 
them  is  entitled  to  receive  and  hold  the 
proceeds  of  said  sale.  The  decision  and 
judgment  were  In  favor  of  Gothard  and 
against  Edwards,  and  the  latter  appeals 
from  the  Judgment,  and  order  denying  his 
motion  for  a  new  trial. 

The  facts  found  by  the  coorC  are  that 


the  allegations  of  tbe  plaintiffs*  complaint 
are  true.  That  entitled  them  to  the  relief 
prayed  by  and  granted  to  them.  The 
residue  of  the  findings  are  upon  the  Issues 
raised  by  the  answers  of  defendants, 
Gothard  and  Edwards,  as  to  their  respe<;t- 
ive  claims  to  the  money  paid  and  to  be 
paid  by  plalntiffii  under  their  contracts 
with  tbe  Gothards. 

1'he  first  finding  upon  tbe  issue  is  that 
"Elizabeth  Jane  Gothard  (tbe  wife  of  the 
defendant  George  Gothard,  and  mother 
of  B.  T.  Gothard)  on  the  11th  day  of  Jan- 
uary, 1S87,  made,  executed,  and  delivered 
to  tbe  defendant  Thomas  Edwards  a  con- 
veyance of  her  Interest  in  the  real  estate 
described  in  the  plaintiffs'  complaint  here- 
in. The  conveyance  was  made  in  view  of 
the  approaching  death  of  said  Elizabeth 
J.  Gothard,  and  for  the  purpose  of  put" 
ting  the  legal  title  to  said  realty  In  said 
Edwards,  to  collect  the  money  then  due 
on  the  contract  for  the  sale  thereof  in  said 
complaint  set  out,  and  hold  the  same  in 
trust  for  Bertrude  Gothard  alone,  and 
with  an  oral  understanding  then  and 
there  with  said  Edwards  to  that  effect, 
and  without  other  consideration  than 
such  understanding."  The  nest  finding 
Is"  that  thereafter,  to- wit,  on  the  12th  day 
of  January,  1887,  the  said  Elizabeth  Jane 
Gothard,  in  anticipation  of  death  and 
cum  animo  testandl,  made  and  signed"  a 
paper,  of  which  a  copy  Is  Inserted  in  said 
finding,  and  among  other  things  contains 
the  following:  "I  deed  to  my  father, 
Thomas  Edwards,  all  interest  in  that 
property  at  Anaheim  that  1  now  own,  be- 
ing the  same  that  was  g:iven  me  by  deed 
of  gift,  except  f  1.200  to  pay  the  mortgage 
thereon;  also  S500  that  we  received  on 
the  sale  of  the  said  land  now  due.  $3,100 
which  I  request  be  used  as  follows:  9^!00 
to  be  paid  toMr.  Melrose,  rommlssion  fees 
for  selling  the  said  place;  f  100  to  my  hus- 
band,being  in  lieu  for  the  $100  that  he  has 
paid  out  of  the  $500  that  I  gave  him  from 
my  separate  property;  $1,200  to  be  used 
to  the  best  advantage  in  buying  a  lot 
for  my  remains,  and  erecting  a  good  stone 
thereon,  fencing  the  said  lot  In  good 
shape;  also  to  pay  what  portion  of  my 
funeral  expenses  shall  be  left  unpaid.  The 
remainder,  which  is  $1,600,  is  to  be  kept 
for  the  use  of  my  child,  Bertrude  Thomas 
Gothard,  until  be  becomes  21  years  old; 
all  interest  on  tbe  same  to  be  invested 
and  added  to  the  principal,  with  the  ex- 
ception of  ten  or  fifteen  dollars  a  year  to 
keep  my  grave  and  lot  in  good  condition. 
If  he  dies  before  the  age  of  21  years,  then  to 
my  brothers' and  sisters' ehildren.  Itlsal- 
Bo  my  desire  thatmyburlallot  shall  be  put 
in  my  child's  name.  [Signed]  Ei.iZABBTd 
J.  Gothard."  The  court  finds  that  tbe 
paper  was  not  olographic,  but  was  writ- 
ten by  said  Edwards,  and  was  only  sub- 
scribed by  said  Ell-.abeth  Jane  Gothard, 
and  was  without  attesting  witnesses; 
and  that  she  died  within  less  than  twelve 
hours  thereafter;  and  said  paper  "  was  in- 
tended by  said  decedent  as  her  last  will 
and  testament,  but  that  she  died  intes- 
tate and  leaving  no  estate,  and  said  at* 
tempted  will  was  worthless  for  any  pur- 
pose, and  that  she  left  no  hpirs  at  law 
other  than  the  said  George  Gothard,  her 
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sarvivlng  hnsbnnd,  and  said  Bertrade  T. 
Ootbard,  lier  minor  child."  From  the 
lorHf^olng  facta  the  court  finds,  among 
others,  the  following  concluaions  of  law: 
"That  the  Raid  sum  of  $1,398.95  so  due 
from  plalnttrfH  Rhall  be  paid  by  them  into 
the  hands  >>f  said  George  Gothard,  j^uard- 
ian  :  that  thedefendant  Thomas  Edwards 
is  indPbted  to  the  estate  of  the  minor  B. 
T.  Gothard  in  the  sum  of  fl,971,les8  *211." 

It  Is  only  on  the  suppnsltlou  that  the 
court  lost  Right  of  the  tact  before  found, 
that  said  £lizabetb  Jaue  Gothard  con- 
veyed her  interest  in  said  property  to  de- 
fendant Edwards,  that  we  can  account 
for  theiindlng  of  these  conclusions  of  law. 
There  Is  nothing  in  the  findings  of  fact, 
much  less  in  the  evidence,  to  base  sncb  a 
cniicluslon  upon.  The  finding  is  that 
"Elizabeth  Jane  Gothard,  on  the  llth  day 
of  January,  lKg7,  made,  executed,  and  de- 
livered to  thedefendant  Thomas  Edwards 
a  conveyance  of  her  interest  in  the  real 
estate  described  in  the  plaintiffs'  com- 
plaint." That  imports  a  deed  absolute 
on  its  face,  as  the  evidence  proves  It  to  be. 
But  the  evidence  aliunde  the  deed,  at 
least,  tends  to  show  that  it  was  made,  as 
the  court  finds  it  was,  for  the  purpose  of 
putting  the  legal  title  to  said  realty  in 
said  Edwards,  to  enable  hiui  to  collect 
the  money  then  due  on  the  contract  lor 
the  sale  thereof  in  said  complaint  set  out, 
and  hold  the  same  in  trust.  If  the  evi- 
dence is  sufficient  to  establish  a  trust, 
there  is  nothing  In  the  evidence  or  findings 
of  fact  to  support  the  decision  that  Ed- 
wards, under  the  trust,  ia  not  entitled  to 
bold  all  of  the  money  paid  and  receive 
all  to  be  paid  by  the  plaintiffs  for  a  con  • 
veyance  to  them  of  the  land  described  in 
their  complaint.  A  fortiori,  if  a  trust  has 
not  been  established,  he  is  entitled  to  re- 
ceive and  hold  it.  We  think,  however, 
that  a  trust  Is  established ;  and  that  the 
objects  for  which  It  was  created  are  speci- 
fied in  the  paragraph  above  quoted  from 
the  writing,  which  the  court  finds  was 
made  and  signed  on  the  12th  day  of  Janu- 
ary, 1887,  the  day  following  the  execution 
of  the  deed  to  Thomas  Edwards.  We  do 
not  overlook  the  provision  of  the  Code 
that  "no  trust  In  relation  to  real  proper- 
ty Is  valid  unless  created  or  declared  by  a 
written  Instrument,  subscribed  by  the 
trustee  or  by  his  agent  thereto  authorized 
by  writing."  Ovll  Code,  §  852.  The  de- 
fendant Edwards,  by  his  verified  answer 
In  this  action,  lias  declared  in  a  written 
instrument,  in  the  most  solemn  manner, 
that  the  property  In  controversy  was  con- 
veyed to  him  in  trust.  We  think  that  a 
BD<HL-teut  declaration  In  writing  to  satisfy 
the  requirements  of  the  Code. 

The  contention  of  counsel  r<»r  reppond- 
ent  Gothard  is  that  the  writing  of  the 
datn  of  January  12,  1887,  was  intended  as 
a  will,  and,  being  so  intended.  It  nullified 
the  deed  of  January  11, 1887;  that  thedeed, 
which  is  properly  executed,  was  vitiated 
by  a  subsequent  futile  attempt  to  make  a 
will;  that  the  two  Instruments  are  so 
blended  as  to  constitute  but  one;  and 
tliat  both  must  stand  or  fall  "  with  the 
Bofflciency  or  liisufilclency  of  the  execution 
of  the  testamentary  paper  dated  January 
12.1887."     There  are  cases  Id   which  it  is 


held  that  a  deed  and  will  made  upon  the 
same  day  constitute  one  testamentary 
act;  and  other  cases  in  which  deeds  have 
been  held  to  be  testamentary.  But  we 
are  unable  to  find  any  case  In  which  It 
has  been  held  that  a  deed,  otherwise 
valid,  is  rendered  Invalid  by  a  void  Instru- 
ment subsequently  madeb.y  the  grantor. 
The  theory  of  respondent  Gothard's  coun- 
sel does  not  appear  to  have  been  adopted 
by  the  court  below.  But  we  can  con- 
ceive of  no  sounder  or  more  plausible 
theory  upon  which  the  decision  of  the 
court  below  could  be  sustained.  We 
think  the  decision  clearly  erroneous,  and 
would  modify  or  direct  a  modlQcatlou  of 
the  Judgment  in  accordance  with  the 
views  above  expressed,  were  It  not  for  the 
fact  that  there  is  no  finding  on  one  of 
the  material  Issues.  By  the  contract  be- 
tween the  Gothards  and  the  plaintiffs  the 
former  agreed  to  convey  with  the  land  de- 
scribed therein  a  "water-right  thereunto 
appertaining,  viz.,  forty  shares."  In  his 
answer  defendant  Gothard  states  that  he 
is  the  owner  of  said  forty  shares  of  water 
stock,  and  that  It  "Is  distinct  and  sepa- 
rate, a  distinct  property  from  said  land." 
This  presents  an  issue  upon  which  there  is 
no  finding,  and,  under  our  view  of  the 
case,  a  complete  determination  of  It  could 
not  be  had  in  the  absence  of  such  a  find- 
ing. We  think  appellant  Is  entitled  to  re- 
ceive and  hold  all  the  moneys  paid  or  t«» 
be  paid  for  the  land  conveyed  to  him 
by  Elizabeth  Jane  Gothard.  But  if  the 
water  stock  is  owned  by  George  Gothard 
he  Is  entitled  to  the  money  paid  or  to  be 
paid  for  that.  And  it  is  necessary  that 
the  court  should  find  who  owns  the  water 
stock,  and  what  proportion  of  the  money 
paid  or  to  be  paid  by  the  plaintiffs  Is  for 
said  water  stock.  So  much  of  the  Judg- 
ment only  as  adjudges  "that  on  payment 
of  the  money  remaining  due  by  plaintiffs 
on  the  contract  of  purchase  set  up  In 
plaintiffs'  complaint,  to-wit,  the  sum  of 
$1,898.95,  the  said  Thomas  Edwards  and 
said  George  Gothard  convey  to  plaintiffs 
herein  the  land  and  water  stock  In  the 
complaint  described,"  is  affirmed.  With 
that  exception  the  judgment  is  reversed, 
and  the  cause  remanded,  with  directions 
to  the  court  below  to  try  and  find  upou 
the  issue  raised  by  the  allegation  of  de- 
fendant George  Gothard  that  he  Is  the 
owner  of  said  40  shares  of  water  stock, 
and  upon  the  trial  of  said  issue  the  re- 
spective parties  will  be  allowed  to  Intro- 
duce any  evidence  pertinent  to  said  Issue. 

We  concur:    Harbison,  J.;  Paterson, 
J.;  McFarland,  J.;  De  Haven,  J.;  Ga- 

RODTTB,  J. 
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Stanton  v.  Quinan  et  al.    (No.  14,049.) 
(Supreme  Court  of  California.    Sept.  3, 1891.) 

Rights  of  Vesdor— Resale  bt  Vesdee. 

1.  On  May  13,  1887,  A.  contracted  with  B. 
for  the  sale  of  land  for  11,000  cash,  Jl.OOO  May 
12,  1888,  and  tl,.500  May  12,  1889;  deed  to  be  ex- 
ecuted on  second  payment;  balance  secured  by 
mortgage  on  the  land.  On  llfay  17,  1887,  B.  con- 
tracted 10  sell  the  land  to  C.  On  December  10, 
1887,  A.  executed  a  deed  to  B.,  and  took  a  mort- 
gage on  the  land  to  secure  the  deferred  payments. 
One  note  for  $1,000  was  made  payable^Iay_16, 
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1888,  and  one  for  n,500,  May  16,  1889.  All  par- 
ties were  fully  Informed  as  to  the  contracts  of 
May  13th  and  17th.  Held,  that  A.  did  not  lose 
his  lien  by  changing  the  form  of  the  security  and 
the  date  of  payment 

a.  The  equities  acquired  by  C.  in  the  land 
were  no  greater  than  those  of  his  vendor. 

CommlsBloners'  dccielon.  Department  2. 
Appeal  from  superior  court,  San  Bernardi- 
no county;  John  L.  Campbell.  Judge. 

Action  by  WilHam  F.  Stanton  atrainst 
George  Qnlnan,  Thomas  W.  Grimes,  and 
others  to  foreclose  a  mortgage.  Decree 
for  plaintiff.  Defendants  appeal.  AI- 
lirmed. 

Elmer  E.  Rowell  and  WllUs  &  Cole,  tor 
appellant.  Harris  <&  Gregg,  for  respond- 
ent. 

Temple,  C.  This  action  is  to  foreclose 
a  mortgage  executed  by  defendant  Quiuan 
to  one  Salton.  The  appeal  is  upon  the 
judgment  roll.  May  Vi,  1887,  Salton  con- 
tracted In  writing  with  Quiuan  for  the 
sale  of  the  property  described  in  the  mort- 
gage tor  ^S.-WO,— $1,001)  payable  at  once, 
$1,000  on  or  before  May  12,  1888;  and  $1,- 
500  on  or  before  May  12, 1889.  When  the 
second  payment  was  made,  Salton  was 
to  convey  to  Qulnan,  receiving  a  mort- 
gage on  the  property  for  thelast  payment. 
May  17, 1887,  Grimes  purchased  the  prop- 
erty from  Quinan  for  $4,000,  payable  $1,- 
500  in  cash  ;  $1,900,  May  16. 1888;  and  $],- 
500,  May  16, 1889.  The  contract  was  in 
writing,  and  contained  a  stipulation  to 
the  effect  that  upon  full  payment  Qulnan 
■would  convey  tlie  premises  to  Grimes  free 
from  all  Incumbrances.  The  two  deferred 
payments  were  secured  by  negotiable 
promiHSory  notes.  December  16,  1887,  be- 
fore any  of  the  deferred  payments  In  their 
contract  became  due,  Salton  conveyed  the 
properly  to  Qulnan,  and  took  from  him  a 
mortgage  to  secure  the  money  then  due 
on  the  contract,  made  payable  according 
to  two  promissory  notes,  being  the  mort- 
gage and  notes  sued  upon  in  this  action, 
—one  note  for  $1,055.90,  due  May  16, 1888. 
with  Interest  at  the  rate  of  10  per  cent,  per 
annum ;  the  other  for  $1,574..'W,  pj  yable 
May  16. 1889,  with  Interest  at  10  per  cent. 
The  rate  of  interest  Is  the  same  as  In  the 
original  contract;  the  notes  became  due 
four  days,  respectively, after  the  payments 
were  to  have  been  made  under  thi  con- 
tract. Before  the  execution  of  the  mort- 
gage, Salton  knew  of  the  purchase  by 
Grimes,  and  the  terms  of  his  agreement 
with  Quinan,  and  of  the  payment  made  bi' 
liini ;  and  the  plaintiff  purchased  the  mort- 
gage with  full  knowledge  of  such  tacts. 
Grimes,  also,  at  the  time  of  his  purchase, 
knew  all  the  facts  with  reference  to  the 
contract  between  Salton  and  Qulnan. 

Appellant  con  tends  that  Salton  took  the 
mortgage  subject  to  his  equities  as  pur- 
chaser from  Quinan,  and  In  this  we  agree 
with  him;  but  we  do  not  agree  with  his 
further  contention  that  his  interest  in  the 
land  is  not  subject  to  the  lien  of  the  mort- 
gage. Appellant  was  entitled  to  such 
rights  with  reference  to  the  property  as 
Quiuan  had  under  his  contract.  Salton 
and  Qulnan  could  not  rescind  it,  or  make 
its  conditions  more  onerous.  Had  be 
asked  for  such   relief,  perhaps  he  would 


have  been  entitled  to  a  decree  that,  upon 
paying  the  amount  due  upon  the  contract, 
the  mortgage  should  be  satisfied,  and  a 
deed  made  to  him  for  the  property.  But 
he  does  not  propose  to  pay  anything. 
The  difference  ijetween  the  amount  due  on 
the  contract  and  the  mortgage  is  but 
trifling,  and  is  due  to  compounding  the 
Interest  before  it  was  due.  The  appellant 
is  not  complaining  of  that,  but  contends 
that  by  the  change  in  the  form  of  the  debt 
and  security  Salton  lost  his  lien.  In  this 
he  Is  mistaken.  Ttiere  is  no  merit  in  the 
objection  made  to  the  complaint;  and,  if 
there  were,  sacb  an  objection  could  only 
be  made  by  special  demurrer.  We  tbink 
the  judgment  should  be  affirmed. 

We  concur:  Vanclibf,  C:  Fitzger- 
ald, C. 

Pbk  CcrUlM.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  is 
affirmed. 
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Fergubo.h  v.  McBea.n  et  a.1.    (No.  18,953.) 

(Suxrreme  Court  of  CaMfomUt.    Sept.  6, 1891.) 

CoKTBACTS  —  Vabol  Bvidencb  TO  Vabt  — Pbivi- 

LEOBD  COMMDNICATIOX. 

1.  One  who  in  writing  assigns  a  written 
contract  to  another,  knowing  that  a  third  person 
was  to  be  equally  interested  with  the  assignee  in 
the  rights  assigned,  cannot  show  by  parol  that 
such  third  person  was  Intended  to  be  bound  by 
an  agreement  which  he  did  not  sign,  executed 
by  the  assignee  in  consideration  of  the  assign- 
ment. 

a.  Evidence  that  the  contract  assigned  was 
really  owned  by  another  person  than  the  assignor 
was  properly  excluded  as  immaterial. 

8.  Communications  to  an  attorney,  which  were 
intended  to  be  imparted  by  him  to  others,  are 
not  privileged. 

In  bank.  Appeal  from  superior  coart. 
San  Bernardino  county;  Jou.n  R.  Aiken, 
Judgp. 

Action  by  M.  L.  Ferguson  against  Al- 
exander McBean  and  A.  V.  Bills  on  con- 
tract tor  the  sale  of  lands.  Trial  to  tbe 
court.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed. 

E.  Crussmaa  and  Hendrtck  &  Yoankea, 
for  appellants.  Ro  well  &  Ro  well  and  Hun- 
saker  &  Jlrltt,  for  respondent. 

Beattt,  C.  J.  In  order  to  a  proper  an- 
derstanding  of  tbe  various  questions  in- 
volved in  this  appeal  it  is  necessary  to 
state  pretty  fully  the  facts  out  of  which 
the  case  arises.  On  June  7,  1887,  the 
plaintiff,  a  married  woman,  living  sepa- 
rate from  her  husband,  entered  Into  a  writ- 
ten  contract  with  the  Colton  Land  &  V\'a* 
ter  Company,  whereby  said  company 
agreed  to  sell  and  she  agreed  to  purchase 
certain  real  estate,  situate  In  San  Bernar- 
dino county,  tor  the  sum  of  $.'>7,000,  to  be 
paid  $1,000  casb  on  the  delivery  of  the 
agreement,  one-third  of  the  balance  In  15 
days,  and  the  rem  alning  two-thirds  In  6  and 
12  months.  It  was  stipulated  that  time 
was  of  the  essence  of  the  contract,  and 
that  failure  by  the  vendee  to  comply  witli 
its  terms  should  release  the  vendor  from 
all  obligation  to  convey,  and  work  a  for- 
feiture of  all  sums  paid.  It  was  further 
stipulated  that  at  the  time  of  paying  tlie 
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Qrst  one-third  of  thn  purchase  moDey  the 
vendee  should  procure  from  one  P.  A.  Ray- 
nor  a  release  and  settlement  of  certain 
claims  of  Raynor  against  the  vendor  then 
in  litigation.  In  pursuance  of  the  con- 
tract, and  at  the  date  of  its  delivery.  Mrs, 
Ferguson  made  the  cash  payment  therein 
provided  of  f  1,000,  and  thereafter  obtained 
the  consent  of  the  vendor,  indoi-sed  in 
writing  on  the  contract,  extending  the 
time  for  malting  the  second  payment  to 
and  including  the  12th  day  of  July,  1887. 
At  the  time  of  obtaining  the  extension  she 
assigned  the  contract  to  the  defendant  Mc- 
Bean,— that  is  to  say,  her  written  assign- 
ment was  to  McBean  alone;  but  slie 
claims  that  it  was  in  fact  made  to  the  de- 
fendants McBean  and  Bills  Jointly,  such 
being  the  understanding  and  intention  of 
the  parties.  In  consideration  of  said  as- 
signment she  received  from  McBean  a  con- 
tract in  writing,  signed  by  him  alone,  in 
the  following  terms :  "  It  is  hereby  agreed 
on  the  part  of  Alexander  McBean,  of  Oalc- 
land,  California,  to  and  with  Mrs.  M.  L. 
Ferguson,  that  In  case  the  said  Alexander 
McBean  shall  sell  or  purchase  the  Interest 
of  the  Colton  Land  and  Water  Company 
In  and  to  certain  lands,  water,  and  agree- 
ments held  in  common  with  P.  A.  Haynor, 
under  and  by  virtue  of  an  agreement  by 
and  between  said  company  and  M.  L.  Fer- 
guson, dated  June  7, 1887,  or  any  exten- 
sion of  time  granted  by  said  company  or 
which  may  be  given  to  said  McBean,  that 
he  win  pay  to  said  Mrs.  M.  L.  Ferguson 
or  assigns  the  sum  of  three  thousand  dol- 
lars at  the  time  of  the  consummation  of 
said  sale  or  purchase.  Witness  my  hand 
and  seal  this  80tb  day  of  June,  1887. 
[Seal.]  Alexander  McBran."  But,  al- 
though executed  only  by  McBean,  the 
plaintiff  claims  that  this  was  understood 
to  be  and  was  equally  the  contract  of 
Bills.  Bills  is  a  step-son  of  McBean,  and  it 
clearly  appears  that  they  were  not  only 
connected  very  closely  In  their  personal  re- 
lations, but  that  they  were  at  and  about 
this  time  engaged  in  the  samekind  of  spec- 
ulation in  the  same  locality,  and  generally 
conversant  each  with  the  doings  of  the 
other;  but  they  both  deny  that  Bills  had 
anything  to  do  with  the  transaction  be- 
tweeen  McBean  and  the  plaintlB.  Short- 
ly before  the  time  for  making  the  second 
payment,  McBean,  who  bad  gone  to  San 
Francisco,  as  be  says,  for  the  purpose  of 
raising  money  or  Interesting  parties  with 
means  to  conclude  the  purchase,  tele- 
graphed to  Colton  announcing  his  failure, 
whereupon  the  plaintiff  exerted  herself,  as 
she  claims,  to  procure  money  for  Bills,  in 
order  that  he  might  make  the  second  pay- 
ment, and  prevent  a  forfeiture  of  the  con- 
tract. She  claims  that  she  did  raise  this 
money,  and  that  Bills  used  It  in  making 
the  second  payment,  and  in  obtaining  a 
conveyance  of  the  property  in  pursuance 
ot  the  contract.  The  defendants  deny 
this,  and  claim  on  the  contrary  that  the 
money  procured  through  the  exertions 
of  plaintiff  was  obtained  for  P.  A.  Ray- 
nor, who,  In  conjunction  with  Bills,  sub- 
sequently purchased  the  same  property 
mentioned  in  the  contract,  not,  however. 
In  pursuance  of  Its  terms,  but  under  a 
Mparate  and  independent  agreement  en- 
Cal.Rep.  2fr-28  P.— 36 


tered  Into  between  them  and  the  owner 
after  the  expiration  of  the  time,  as  extend- 
ed for  plaintiff's  second  payment.  As  to 
all  these  matters,  the  evidence  is  extreme- 
ly conflicting,  but  it  ta  not  disputed  that 
on  the  12th  day  of  July,  the  very  last  day 
for  making  the  second  payment  under 
plaintlft'scontract.  Bills  went  to  the  office 
of  the  Colton  Land  &  Water  Company, 
and  proposed  to  purchase  the  identical 
property  described  in  the  contract,  and 
offered  to  pay  on  the  purchase  the  same 
amount  stipulated  in  the  contract  as  a 
second  payment.  The  company  refused  to 
entertain  his  proposition  unless  he  pro- 
duced the  release  of  Kaynor's  claims,  as 
provided  by  the  contract.  He  offered  to 
comply  with  this  condition  if  they  would 
give  him  until  the  next  day  to  get  the 
release,  to  which  offer  the  company  as- 
sented ;  and  accordingly,  on  the  following 
day,  July  18th,  Bills  delivered  Baynor's 
release,  paid  the  sum  of  f  19,000,  and  re- 
ceived a  conveyance  of  the  land  to  him- 
self. In  making  the  purchase  he  claimed 
and  received  credit  for  the  $1,000  original- 
ly paid  by  the  plaintiff;  that  is  to  say, he 
was  credited  on  the  purchase  price  of  $57,- 
000  with  the  full  sum  of  $20,000,  althoueh 
he  paid  hut  $19,000.  and  gave  his  notes  for 
the  balance  of  $37,000,  secured  by  mort- 
gage on  the  land.  After  the  conclusion 
of  the  purchase,  and  on  the  same  day,  he 
conveyed  a  half  interest  in  the  land  to  P. 
A.  Baynor.  The  plaintiff  thereafter  de- 
manded of  each  of  the  defendants  pay- 
ment of  the  sum  of  $3,000.  as  provided  in 
the  written  contract  of  June  80th,  above 
quoted,  and,  payment  being  refused,  she 
brings  this  action  to  recover  that  sum, 
with  interest. 

In  her  complaint,  after  setting  out  her 
agreement  for  the  purchaseof  theland,and 
alleging  the  payment  of  $1,000  at  the  date 
of  its  delivery,  she  proceeds  as  follows: 
"That  on  the  30th  day  of  Jnne,  A.  D.  1887, 
plaintiff,  at  the  special  instance  and  re- 
quest of  defendants,  assigned  to  them  the 
contract  aforesaid,  and  ail  her  interest 
therein ,  the  said  defendants  and  each  of 
them  promising  and  agreeing  that  in  case 
they  or  either  of  them  should  purchase  or 
sell  the  property  of  the  said  Colton  Land 
and  Water  Company,  and  make  the  pay- 
ments to  said  company  as  in  said  contract 
specified,  and  within  any  extension  of  time 
granted  in  which  the  same  mightbemade, 
that  tney  or  either  of  them  would  pay  to 
plaintiff  the  sum  of  three  thousand  dol- 
lars. And  at  the  time  of  the  making  of 
said  agreement  between  plaintlfl  and  de- 
fendants it  was  agreed  that  the  written 
evidence  thereof  should  be  between  pluin- 
tilT  and  defendant  McBean,  but  that  de- 
fendant A.  Bills  should  be  equally  inter- 
ested therein,  and  that  such  written  agree- 
ment should  be  binding  upon  both  of  de- 
fendants alike.  And  in  case  of  either  of 
the  defendants  purchasing  or  selling  the 
said  property  ol  the  said  Colton  Land  and 
Water  Company  they  would  pay  to  plain- 
tiff the  sum  of  three  thousand  dollars. 
And  that  pursuant  to  said  understanding 
defendant  Alexander  McBean  drew  and 
signed  the  instrument  in  writing  ol  which 
the  following  is  a  copy,  [here  follows  a 
copy  ot  the  contract  of  Jane  80th,  abor* 
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quoted :]  And  that  the  conalderation  tor 
which  said  aBBignment  vraa  so  made  to 
detendanta  was  their  agreement  tu  paT 
said  sum  of  three  tbousaod  dollars,  an 
aforesaid. "  She  then  alleKes  a  purchase 
ol  the  property  by  delendauts  on  July 
12th:  demand  on  them  for  payment  of 
$3,000,  as  provided  by  the  contract  of 
June  SOtti,  and  their  refuHal  to  pay :  and 
prays  judtrmeotfor  that  sum  and  Interest. 
To  this  complaint  each  of  the  defendants 
demurred,  generally  for  the  want  of  facts, 
and  specially  on  the  ground  of  misjoinder 
of  defendants,  in  that  it  appeared  that 
Bills  was  not  a  party  to  or  interested  In 
the  contract  set  out  In  tbe  complaint. 
Their  demurrers  being  overruled,  the  de- 
fendants answered  separately,  McBean  de- 
nying that  he  everbougbtauy  of  the  lands 
described  in  tbe  contract,  and  Bills  deny- 
ing any  connection  with  the  contract  ot 
Jane  SOth,  or  that  he  e^er  bought  any 
land  under  or  by  virtue  of  plalntiCf'a  con- 
tract with  tbe  Colton  T.and  &  Water  Com- 
pany. But  neither  defendant  denied  that 
said  contract  had  been  assigned  to  them. 
Upon  these  pleadings  the  parties  went  to 
trial,  but  during  tbe  progress  of  the  trial, 
and  after  most  ot  the  evidence  was  in,  the 
defendants,  by  leave  of  the  court,  filed 
amended  answers,  in  which  they  separate- 
ly denied  any  assignment  of  tbe  contract 
of  the  Colton  Land  &  Water  Company  to 
Bills,  amplified  their  original  denials  on 
other  points,  and  set  up  two  additional 
defenses :  First.  That  plaintiff  was  at  tbe 
commencement  of  the  Hctiou  tbe  wife  of 
one  J.  B.  Ferguson,  and  that  the  action 
did  not  concern  her  Beparat<)  property. 
Second.  That  plaintiff  was  never  the  real 
owner  ot  the  contract  of  June  7th,  which 
she  pretended  to  assign  to  McBean,  but 
that  said  contract,  with  all  its  rights  and 
privileges,  belonged  to  P.  A.  Raynor;  and 
that  plaintiff,  knowing  that  Raynor  was 
such  owner,  in  making  sold  i)retended  as- 
signment was  willfully  and  knowingly  at- 
tempting to  defraud  McBean  out  of  tbe 
sum  of  $3,000.  The  case  was  tried  by  the 
court  without  a  jury,  and  the  findings 
and  judgment  were  for  the  plaintiff.  De- 
fendants moved  for  a  new  trial, which  was 
denied,  and  they  unite  in  an  appeal  from 
tbe  lodgment  and  said  order. 

The  most  important  question  involved 
in  the  appeal  is  as  to  the  liability  of  Bills 
on  the  contract  upon  which  the  action  is 
founded.  This  question  is  raised  not  only 
by  tbe  demurrers  to  the  complaint, but  by 
numerous  exceptions  taken  at  the  trial  to 
rulings  of  the  superior  judge  admitting 
oral  testimony  to  tbe  effect  that  Bills,  al- 
though not  named  therein,  was  neverthe- 
less a  party  to  said  contract.  According 
to  plalntirf's  testimony,  she  knew  at  tbe 
time  of  the  assignment  of  her  contract 
that  Bills  was  to  be  equally  Interested 
with  McBean  in  tbe  rights  assigned,  and 
was  to  be  equally  bound  to  pay  the  $3,000. 
According  to  all  the  testimony.  Bills  was 
then  present  in  San  Bernardino,  and  In 
direct  communication  with  the  plaintiff. 
His  interest,  in  other  words,  was  fully  dis- 
closed at  the  time;  and  no  reason  existed 
—at  least  none  is  alleged — why  he  was  not 
named  as  an  assignee,  and  as  a  party  to 
tbe  agreement  to  pay  for  tbe  assignment. 


In  short,  It  appearo  by  tbe  testimony 
more  fully  than  by  the  complaint,  though 
we  think  not  more  plainly,  that  the  plain- 
tiff deliberately  chose  to  accept  a  contract 
in  writing  which  did  not  name,nor  by  any 
of  its  terms  bind,  one  of  her  Intended  as- 
signees. Can  she,  under  such  circum- 
stances, claim  that  he  Is  bound?  This  is 
a  question  upon  which  there  is  a  great 
conflict  of  authority  in  this  country  and 
England,  and  an  adequate  review  of  the 
cases  in  which  It  has  been  agitated  would 
require  a  volume.  We  have  neither  time 
nor  inclination  to  enter  upon  any  such  re- 
view, but  content  ourselves  with  saying 
that  In  our  oplnhm  the  better  reason  and 
sounder  policy  are  against  the  proposi- 
tion. In  England  the  rule  seems  to  be 
pretty  well  settled,  after  much  debate,  the 
other  way ;  but  In  the  United  States  the 
weight  of  authority  seems  to  be  against 
tbe  English  rule.  The  cases  in  which  the 
question  has  arisen  are  those  In  which  an 
agent  has  contracted  in  his  own  name, 
and  bis  principal  has  afterwards  sued  or 
been  sued  on  tbe  contract;  and  Judge 
Story,  in  bis  work  on  Agency,  §  lOO^i,  says 
that  tbe  doctrine  maintained  in  tbe  more 
recent  authorities  is  that,  "it  the  agent 
possesses  due  authority  to  make  a  written 
contract  not  under  seal,  and  he  makes  it 
in  his  own  name,  whether  be  describes 
himself  to  be  an  agent  or  not,  or  whether 
the  principal  be  known  or  unknown,  he, 
tbe  agent,  will  be  liable  to  be  sued  and  be 
entitled  to  sue  thereon,  and  bis  principal 
also  will  be  liable  to  be  sued  and  be  en- 
titled to  sue  thereon  in  all  cases,  unless 
trora  tbe  attendant  circumstances  It  Is 
clearly  manifested  that  an  exclusive  credit 
is  given  to  the  agent,  and  It  is  intended 
by  both  parties  tbat  no  resort  shall  in 
any  event  be  bad  by  or  against  the  princi- 
pal upon  it. "  But  an  examination  ot  the 
authorities  cited  in  support  of  this  state- 
ment shows  that  they  do  not  support  it, 
as  has  been  frequently  pointed  out.  It  Is 
undoubtedly  true  that  wben  tbe  principal 
Is  undisclosed  he  may  sue  or  be  sued,  but 
not  when  he  Is  known,  and  especially  not 
wben  he  is  present  at  the  making  of  the 
contract.  For  a  full  and  able  discussion 
ot  the  whole  subject,  see  Chandler  v.  (;oe, 
54  N.  H.  561,  and  Gillig  v.  Road  Co.,  2  Nev. 
216,  and  cases  therein  cited.  Considered 
Independent  of  authority,  we  think  sound 
policy  requirra  the  enforcement,  in  cases 
such  as  these,  of  the  general  rule  tbat  a 
wrItinK  cannot  be  varied  by  parol.  It  is 
as  important  to  know  who  has  made  a 
contract  as  to  know  its  terms,  and  wben 
tbe  parties  put  it  In  writing  there  is  no 
more  reason  or  excuse  for  omitting  the 
name  of  a  known  party, whom  it  in  the  In- 
tention to  bind,  than  there  Is  tor  omitting 
its  most  important Btipniatiou.  To  allow 
such  a  practice  opens  the  door  In  every 
case  to  such  conflicts  of  evidence  as  this 
case  illustrates  upon  a  point  which  can  be 
easily  and  forever  set  at  rest  by  simply 
making  the  written  evidence  ot  the  con- 
tract conform  to  the  mutual  understand- 
ing ot  tbe  parties  as  to  matters  fully  with- 
in their  knowledge.  We  think  the  supe- 
rior court  erred  in  overruling  the  demur- 
rers and  in  admitting  the  testimony  re- 
ferred to.    This  error  compels  a  reversal 
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of  the  )i]ds;ment  and  order  appealed  from ; 
bnt,  as  a  new  trial  will  be  neceseary,  it  Is 
proper  that  we  should  dispose  of  some 
other  questions  liliely  to  arise  in  the  fur- 
ther progress  of  ihe  case. 

Althoagh  the  plaintiff  cannotrecorer  on 
this  contract  against  Bills,  we  see  no  rea- 
son why  she  may  not  recover  against  Mc- 
Bean  upon  pleadings  properly  amended. 
All  the  evidence  in  the  record  lndlcat'>s 
pretty  clearly  collusion  between  McBean 
and  Bills  and  Baynor,  by  means  of  which 
the  two  last  named  obtained  the  benefit 
of  plaintiff's  assignment  to  McBean.  If  in 
fact  McBean  turned  the  contract  over  to 
Bills  and  Raynor  without  a  formal  nsslgn- 
ment  of  it,  and  they  got  the  benefit  of  the 
assignment,  and  especially  if  McBean  was 
a  participant  in  their  purchase,  he  became 
liable  on  his  prumlse  to  pay  the  fS.OOO. 

The  court  erred  in  sustaining  an  oblec- 
tion  to  the  offer  to  prove  what  plaintiff 
told  Grossman,  on  the  ground  that  it  was 
a  privileged  communication.  Crossnian, 
as  to  that  matter  at  least,  was  not  the 
attoniey.  If  he  was  her  attorney  at  all; 
and,  moreover,  the  statement,  if  made, 
cvas  not  intended  to  be  confidential,  but 
was  made  with  the  purpose  of  having  It 
communicated  to  others. 

The  court  did  not  err  in  excluding  evi- 
dence that  the  contract  with  theColton 
Land  &  Water  Company  was  the  proper- 
ty of  Raynor.  Whether  it  was  or  not  is  a 
question  between  Raynor  and  the  plain- 
tiff, to  be  litigated  by  them  or  their  repre- 
sentatives. McBean  got  a  valid  assign- 
ment, and  cannot  be  excused  from  paying 
the  price  because  some  one  else  may  have 
a  right  to  claim  it  from  his  assignor. 

There  Is  barely  sufficient,  but  certainly 
not  very  satisfactory,  evidence  to  sustain 
the  finding  that  the  plaintiff  was,  at  the 
beginning  of  the  action,  living  si'parate 
and  apart  from  her  husband,  by  reason  of 
his  desertion  of  her.  There  is  no  positive 
or  direct  evidence  that  he  went  away 
without  or  against  her  consent.  And  the 
evidence  is  likewise  rather  nnsatiafactory 
on  the  point  of  the  contract  being  her  sep- 
arate property,  but  we  cannot  say  that  it 
does  not  support  the  finding. 

Other  points  made  in  the  briefs  are  com- 
paratively unimportant,  and  need  not  be 
particularly  referred  to.  .ludgment  and 
order  reversed,  and  cause  remanded,  with 
directions  to  the  superior  court  to  sustain 
the  demurrers  to  the  complaint,  with 
leave  to  the  plaintiff  to  amend  as  she  may 
be  advised. 

We  concur:  De  Haven,  J. ;  Paterson, 
J.;  Sharfstein,J.;  MoFabi.and, J.;  Har- 

BraON,  J.;  OAKOnTTB,  J. 


SI  Cal.  41  

Alaniz  v.  Casenave  et  al.    (No.  14,156.) 

{Supreme  Court  of  CaHfomla.    Sept  5, 1891.) 

CAXoaiXATioir  or  Dasc — Fra.ud— PLSAOise — Con- 

FUOTINO  EVIDBNCS. 

1.  A  complaint  for  the  reconveyance  of  real 
estate,  whlcb  alleges  that  defendant,  while  aot- 
inK  as  plaintiff's  agent,  propoaed  that  she  convey 
all  her  real  estate  to  him  for  the  purpose  of 
managing  the  same,  promUing  to  reconvey  on 
demand,  that  she  was  indaced  by  his  repre- 
sentations and  promises  to  make  the  convey- 
anoes,  And  that  at  the  time  of  making  the  prom- 


ises he  had  no  Intention  of  performing  them,  bnt 
made  them  with  the  IraQdulent  purpose  of  induo- 
ing  her  to  pnt  the  property  in  his  hands  that  be 
might  oheat  and  defraud  her,  suffloientlysets  out 
the  facts  which  constitute  the  alle^^  fraud. 

2.  The  conveyance,  under  such  circumstances, 
was  without  consideration. 

3.  Where  a  general  fiduciary  relationship  ex- 
ists, and  confidence  yras  reposed  In  the  grantee. 
It  is  not  necessary  to  allege  or  prove  that  the 
conveyance  was  taken  with  a  frandulent  Intent, 
in  order  to  establish  a  oonstruotive  trnst 

4.  Where  one,  by  means  of  a  parol  promise 
to  reoonve^,  obtains  an  absolute  deed  without 
consideration  from  one  to  whom  he  stands  in  a 
fiduciary  relation,  the  violation  of  the  promise 
is  constructive  fraud. 

5.  Where  the  evidence  is  conflioting,  the  su- 
preme court  will  not  disturb  the  findings  of 
the  trial  court 

Commissioners'  decision.  Department!. 
Appeal  from  superior  conrt.  Los  Angeles 
county;  Lucien  Shaw,  Judge. 

Action  by  Concepclon  Alaniz  against 
Pierre  Casenave  and  Cayetana  Casenave, 
his  wife,  for  an  accounting  and  I'ecouvey- 
anceotreal  estate.  Jndgmentforplalntlff. 
Defendants  appeal.    Affirmed. 

Brousseav  &  Hatch  and  IV.  F.  WtUiama, 
for  appellants.  Smith,  Boward  &  Smith 
and  Smith,  Winder  &  Smith,  for  respond- 
ent. 

Tkmplb,  C.  This  action  Is  for  an  ac- 
counting and  to  compel  the  reconveyance 
of  real  estate.  The  complaint  charges 
that  defendant  Pierre  is  the  husband  of 
the  other  defendant,  who  is  the  niece  and 
adopted  daughter  of  plaintiff;  that  after 
their  marriage,  in  1870,  defendant  Pierre 
took  charge  of  plaintiff's  business,  and 
has  ever  since  continued  to  manage  and 
control  the  same,  as  her  agent;  that  in 
1874  plalntifif  sold  some  property,  and 
placed  the  proceeds,  abont  $22,000,  in  the 
hands  of  said  Pierre  to  manage  for  her; 
that  with  a  portion  of  the  money  he  pur- 
chased certain  lots  in  Los  Angeles,  taking 
the  deeds  In  her  name,  but  retained  the 
larger  portion  of  the  money ;  that  on  the 
17th  day  of  June,  1875,  he  proposed  to  her 
that  for  the  purpose  of  managing  her 
business  she  should  convey  all  the  lands 
to  him,  promising  to  manage  and  control 
the  saraefor  her,  and  reconvey  on  demand, 
and  thereupon  she  conveyed  all  of  the 
lands  to  him  for  the  purposes  mentioned ; 
that  she  was  living  in  the  family  of  defend- 
ant at  the  time,  hud  unlimited  confidence 
In  him,  and  was  entirely  under  his  control 
In  business  matters,  being  herself  an  illit- 
erate and  ignorant  woman,  entirely  unac- 
qnainted  with  business,  and  was  Induced 
by  his  representations  and  promises  to 
make  the  conveyances,  andshels Informed 
and  believes  that  atthetimeofmaklngthe 
promises  he  had  no  Intention  of  perform- 
ing them,  but  made  them  with  the  fraud- 
ulent purpose  of  inducing  her  to  put  the 
property  in  bis  hands,  that  he  might  cheat 
and  defraud  her;  that  she  had  regnested 
a  reconveyance,  which  he  refused  to 
make;  that  he  is  Indebted  to  her  in  a 
large  sum,  the  amount  of  which  she  Is  un- 
able to  state,  for  portions  of  the  money 
unexpended,  and  for  rents  received  by 
him,  and  the  proceeds  of  her  property  sold 
by  him;  that  said  defendant  pretends  that 
be  never  received  from  her,  or  for  her  use, 
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any  money  whatever,  and  that  be  did  not 
receivD  said  lands  in  truBt,  but  purchased 
the  same  from  her;  that  on  the  22d  day  of 
May,  1888,  said  defendant  conveyed  said 
lands  to  his  wife,  the  other  defendant,  hy 
a  deed  of  gift ;  that  the  said  Cayetana  was 
privy  to  all  the  fraudulent  dcslRns  of  her 
husband,  and  took  the  deed  for  the  sole 
purpose  ot  defrauding  the  plaintiff,  and 
preventing  the  assertion  uf  her  rigbtn,  and 
in  trust  for  the  use  and  benefit  of  her  hus- 
band. 

The  answer  admits  the  relationship  ot 
the  parties  set  out  in  the  complaint,  but 
denies  that  defendant  Pierre  was  ever  the 
agent  of  plaintiff,  or  managed  any  busl- 
nes?  for  her  in  any  capacity.  Denies  re- 
ceiving any  money  for  her.  Denies  that 
the  lands  were  conveyed  to  him  In  trust, 
and  uvers  that  he  purchased  them  for  a 
valuable  consideration.  They  deny  that 
plaintiff  was  ignorant.  Illiterate,  or  unac- 
quainted with  business,  or  was  under  the 
control  of  said  defendant,  or  was  induced 
by  any  representations  or  promises  to 
make  the  conveyances,  or  that  he  took  the 
lands  in  trust  or  with  any  fraudulent  in- 
tent. They  also  deny  the  Indebtedness. 
They  also  charge  that  plaintlB  hud  full 
knowledge  of  the  conveyance  to  defend- 
ant Cayetana  at  the  time  it  was  made, 
and  approved  of  it.  That  thedeed  was  not 
made  with  any  fraudulent  Intent,  but  in 
good  faith,  for  the  purpose  of  vesting  the 
title  in  said  Cayetana.  All  the  facts  al- 
leged in  the  complaint  are  found  by  the 
court,  except  that  the  defendant  Pierre, 
at  the  time  he  made  the  promises  which  In- 
duced plaintiff  to  convey  the  property  to 
him,  had  no  intentiou  of  tulBlling  them, 
but  made  them  simply  with  the  fraudulent 
purpose  of  Inducing  her  to  put  the  prop- 
erty In  bis  handt).  On  the  other  hand,  the 
court  finds:  "Said  defendant,  at  the  time 
be  made  such  repre.sentatlons  and  prom- 
ises, had  the  Intention  in  good  faith  of  ful- 
filling the  same,  but  afterwards  conceived 
the  design  ot  claiming  the  same  as  his 
own."  There  is  also  a  finding  to  the 
effect  that  said  defendant  still  has  in  his 
bands  ¥23,700,  money  received  for  the  use 
of  plaintiff. 

On  this  appeal  tbedefendants  maketbree 
points:  First,  the  complaint  does  not 
state  facts  sufiicient  to  constitute  a  cause 
of  action;  second,  the  Judgment  should 
have  been  for  defendants  on  the  findings; 
and,  third,  the  evidence  does  not  sustain 
the  findings. 

Under  the  first  point  the  objection  is 
that  the  facts  which  constitute  the  alleged 
fraud  are  not  siieclflciiUy  set  out,  but  we 
cannot  agree  with  this  proposition.  A 
general  fiduciary  relation  between  the 
parties  is  averred;  and  that  plaintiff  re- 
posed in  the  principal  defendant  unlimited 
confidence,  and  was  entirely  under  hiscon- 
trol,  being  herself  Ignoruntandunaqualnt- 
ed  with  business;  that  be  propused  the 
conveyances  to  enable  h|m  more  couven- 
ientl.v  to  manage  her  business,  and  prom- 
ised to  bold  and  manage  It  for  her,  and  to 

'  reconvey  upon  request.  It  the  rule  laid 
down  in  Brison  v.  Brison,  75  Cal.  52.5, 17 
Pac.  Rep.  688,  is  to  be  upheld,  these  facts, 
with  the  others,  constitute  a  cause  of  ac- 

,tIon.    It  is  not  expressly  alleged  lo  the 


complaint  that  the  conveyances  were 
without  consideration,  but  snch  Is  the 
clear  and  necessary  conclusion  from  the 
facts  which  are  stated.  The  objections 
to  the  findings  are  necessarily  of  the 
same  character,  except  that  the  court 
has  failed  to  find  the  one  tact  of  fraudulent 
intent  existing  at  the  time  ot  the  convey- 
ance, but,  on  the  contrary,  finds  that  such 
fraudulent  intent  did  not  exist.  But  in 
the  case  of  Brison  v.  Brison,  supra,  it 
was  held  that  where  a  general  fiduciary 
relation  exists,  and  actual  confidence  is 
also  reposed  In  the  trustee,  it  is  not  neces- 
sary to  allege  or  prove  such  fraudulent  in- 
tent in  order  to  establish  a  constructive 
trust,  and  the  case  of  principal  and  agent 
is  cited  as  an  example  of  a  fiduciary  rela- 
tion. In  Feeney  v.  Howard,  79  Cal.  52ii,  21 
Pac.  Rep.  984,  also  written  by  Mr.  Com- 
missioner Hat.ne,  it  is  said,  referring  to 
the  above  case,  that  It  was  held :  "If,  by 
means  of  a  parol  promise  to  reconvey,  a 
party  obtains  an  absolute  deed  without 
consideration  from  one  to  whom  be 
stands  in  a  fiduciary  relation,  the  viola- 
tion of  the  promise  Is  constructive  fraud, 
although  at  the  time  of  the  promlsethere 
was  no  intention  not  to  perform."  The 
fiduciary  relation.  It  Is  said,  is  one  of  the 
tacts  constituting  the  fraud,  meaning  that 
it  was  a  necessary  element  in  the  cose. 
See,  also,  Broder  v.  Conklln,  77  Cal.  330,  19 
Pac.  Kep.  513;  Adams  v.  Lambard,  80  Cal. 
426,  22  Pac.  Rep.  180.  This  doctrine  was 
again  affirmed  in  the  second  appeal  ot 
Brison  v.  Brison,  (Cal.)  27  Pac.  Rep.  186. 

The  objection  that  the  findings  are  not 
sustained  by  the  evidence  is  based  on  sev- 
eral grounds.  It  is  contended  that  theevi- 
dence  does  not  show  that  the  relation  ot 
principal  and  agent  existed  between  the 
parties.  The  evidence  on  this  point  is  not 
altogether  satisfactory,  owing  chiefly  to 
the  confused  and  contradictory  testimony 
of  the  plalntlfl  herself,  but  it  cannot  be 
said  that  there  was  no  evidence  to  sus- 
tain the  finding.  Other  parts  of  plaintiff's 
testimony  tended  strongly  to  prove  the 
relation  and  absolute  actual  trust  and 
confidence  reposed  In  the  male  defendant, 
and  she  is  corroborated  by  other  wit- 
nesses. There  is  testimony,  it  is  true,  con- 
tradicting this  testimony,  but  that  was  a 
matter  tor  the  trial  court.  The  same  Is 
true  ot  the  question  whether  the  parlies 
did  really  Intend  to  create  a  trust  or  not. 
It  Is  also  said  that  tlie  evidence  shows 
that  the  conveyances  were  made  to  de- 
fraud third  parties,  and  the  court  should 
have  so  found.  It  seems  that  she  feared 
that  some  heirs  of  her  father  might  as- 
sert some  kind  ot  a  claim  against  ber 
which  would  compel  her,  an  she  says,  "to 
come  and  go,"  and  she  did  not  wish  to 
have  the  trouble.  Thereupon  the  defend- 
ant, her  Bon-ln-law  and  agent,  proposed 
that  she  convey  to  him,  and  he  would  take 
the  trouble  of  the  defense  off  her  hands. 
She  testifies  that  she  did  not  fear  any 
claim  that  her  father's  heirs  might  prefer, 
and  that  she  so  stated  at  the  time.  Tbero 
is  no  evidence  that  the  claims  were  assert- 
ed against  her  or  her  property,  or  could 
have  been.  The  defendants  deny  the  entire 
proposition.  If  such  bad  been  the  nature 
ot  the  conveyancot  defendants  certainly 
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wonid  have  known  It,  and  conid  have  de- 
fended on  that  ground.  Courts  will  not 
allow  a  trust  to  be  proven  by  a  party  to 
the  frand,  If  the  trust  was  created  for  a 
fraudulent  purpose,  but  before  It  will  deny 
relief  upon  that  ground  there  should  be 
proof  that  soiue  one  was  to  be  defrauded. 
Here  there  Is  no  proof  of  a  claim  which  it 
was  Intended  to  defeat,  or  that  any  cred- 
itor or  elHlniant  of  any  kind  existed.  As 
to  the  amount  of  money  received,  we  do 
not  understand  that  it  is  objected  to  ns 
too  much  if  the  trust  were  properly  estab- 
lished. We  advise  that  the  judgment  and 
order  be  affirmed. 

We  concur:    Belchbb,  C;  Yakclisf,  C. 

Per  Cdriam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
ardor  are  affirmed. 


91  Cal.  23  

Peoplb  v.  Staples.    (No.  20,796.) 

(Supreme  Count  of  California.    Sept.  8, 1891.) 

Complaint — Warrant  or  Arrest — Kbcessitt  of 

DBPOBITION  —  SorPICIESCT    0»    INFOBMATIOS — 

Bbinoino  Stolen  Fropertt  ikto  Stats— Vekub 

—STiDBNaE— Hearing  on  Appeal. 
1.  Pen.  Code  Cal.  H  811-818,  provide  that 
when  an  information  is  laid  before  a  magistrate 
he  mnst  take  the  depositions  of  the  informant 
and  his  witness,  if  any;  that  the  depositions 
must  set  fortb  the  facts  tending  to  prove  the 
offense,  and  the  guilt  of  defendant;  that,  if  the 
magistrate  is  satisfied  therefrom  that  an  offense 
hss  been  committed,  and  there  is  reasonable 
ground  to  believe  that  the  defendant  has  com- 
mitted it,  he  must  issue  a  warrant  of  arrest. 
Held,  that  when  the  iDformalion  is  positive  in 
Its  allegations  of  every  fact  necessary  to  sup- 
port the  otaarRes  laid,  it  is  a  sufScient  deposition 
witliin  the  meaning  of  the  statute,  and  a  war- 
rant may  be  issued  thereon. 

5.  Where  one  charged  with  committing  a  fel- 
ony is  examined,  and  evidence  adduced  siSfloient 
to  Justify  the  magistrate  in  holding  the  accused 
to  answer  the  charge,  an  irregularity  in  the  war- 
rant of  arrest  is  immaterial,  since  thereafter 
the  accused  is  held  under  the  commitment,  ivhich 
aotborlzos  the  filing  of  an  information. 

8.  Under  Pen.  Code  Cal.  J  873.  ooncemlng 
oommitmeot  for  public  offenses,  which  provides 
that,  if  It  appears  from  the  examination  that  a 
public  offense  has  been  committed,  tho  accused 
mnst  be  held  to  answer  to  the  sume,  the  fact 
that  the  offense  charged  in  the  information  is 
different  from  that  laid  in  the  complaint  does 
not  affect  the  sufficiency  of  the  information. 

4.  Under  Pen.  Code  Cal.  $  789,  which  pro- 
vides that  the  jurisdiction  of  a  criminal  action 
for  stealing  in  any  other  state  and  bringing  the 
property  into  this  state  is  in  any  county  into  or 
through  which  such  property  has  been  brought, 
an  information  which  charges  the  defendant 
with  having  stolen  property  in  Arizona,  and  that 
he  did  bring  tbe  same  into  the  county  of  Los 
Angeles,  charges  an  offense  wirhin  the  jurisdic- 
tion of  the  court  of  Los  Angeles  county. 

6.  Where  the  larceny  was  committed  at  or 
near  tbe  line  between  Ai-izona  and  California, 
on  a  moving  train,  it  was  proper  to  admit  evi- 
dence that  it  was  committed  immediately  after 
crossing  the  line  into  California,  as  the  variance 
was  not  iraterial,  as  taking  the  stolen  property 
into  lios  Angeles  county  was  a  part  of  the  of- 
fense, and  it  was  immaterial  whether  it  was 
stolen  before  or  immediately  after  coming  into  the 
state. 

6.  The  fact  that  the  information  alleged  that 
the  larceny  was  committed  in  Arizona,  does  not 
require  the  state  to  prove  that  the  offense  charged 
{•  defined  by  the  laws  of  Arizona  as  larceny. 

7.  Where  the  evidence  as  to  the  value  of  the 


property  stolen  Is  conflicting,  the  verdict  of  the 
jury  upon  that  question  Is  conclusive. 

8.  Fen.  Code  Cal.  |  1353,  which  provides 
that  "all  appeals  in  criminal  cases  must  be 
hoard  and  determined  by  tho  appellate  court 
within  sixty  days  alter  the  record  is  filod  in 
said  appellate  court,  unless  continued  on  motion 
or  with  the  consent  of  the  defendant, "  is  merely 
directory,  and  a  failure  to  determine  a  case 
within  the  time  montiono<l  does  not  entitle  the 
defendant  to  a  discbarge. 

In  bank.  Appeal  from  superior  court, 
LuH  Angeles  county ;  William  A.  Cheney, 
Judpre. 

information  against  M.  N,  Staples,  for 
grand  larceny.  Verdict  of  guilty.  De- 
fendant appeals.    Affirmed. 

Hugh  J.  i!t  Wm.  Crawford,  for  appellant. 
W.  H.  a.  Hart,  Atty.  Geu.,for  the  People. 

B BATTY,  C.  J.  The  defendant  was  con- 
victed in  the  superior  court  of  Los  Angeles 
county  of  the  crime  of  grand  larceny,  and 
appeals  from  the  judgment  and  from  an 
order  denying  a  new  trial. 

His  drat  assignment  of  error  is  upon  the 
order  of  the  superior  court  overruling  his 
motion  to  set  aside  the  informat1<m.  One 
ground  of  the  motion  was  that  the  mag- 
istrate before  whom  his  examination  was 
bad  issued  his  warrant  of  arrest  without 
having  taken  any  depoHltions  of  witnesses 
in  support  of  the  charge  laid  in  the  com- 
plaint, thus  violating,— as  be  claims,- the 
provisions  of  sections  811-813  of  the  Penal 
Code.>  In  support  of  this  point  he  cites 
an<l  relies  on  tlie  cnse  of  Ex  parte  Dlmmig, 
74  Cal.  164,  15  Pac.  Rep.  619.  But  that 
case  lends  no  support  to  his  contention 
for  two  reasons.  In  the  first  place,  the 
complaint  in  this  case — unliko  the  com- 
plaint against  Dimmlg— is  positiveand  di- 
rect In  its  allegation  of  every  fact  necessary 
tosupport  thecbarge  laid,  and  is  therefore, 
in  itself,  a  sufficient  deposition  within  the 
doctrine  of  the  Dimmlg  Case.  In  tbe  sec- 
ond place,  the  want  of  jurisdiction  to  or- 
der an  arrest  becomes  Immaterial  when 
the  warrant  of  arrest  Is  fanctus  ntBcto.  In 
Dimmig'H  Case  the  objection  was  raised 
while  the  warrant  was  the  onlyauthority 
for  holding  him,  and,  tbe  warrant  being 
held  invalid,  he  was  necessarily  dis- 
charged. But  when  a  prisoner  haj  been 
examined,  and  evidence  adduced  sufficient 
to  justify  the  magistrate  In  holding  htm 
to  answer  on  a  charge  of  fehniy,  the  in- 
firmity in  the  warrant  of  arrest,  if  any 
there  be,  ceases  to  be  of  any  consequence, 
since  he  Is  thereafter  held  under  the  com- 
mitment, which  of  Itself  authorizes  the 
filing  of  an  information.  The  regularity 
of  the  Information  does  not  depend  on  the 


>  Sec.  81 1.  When  an  information  is  laid  before 
a  magistrate  of  the  commission  of  a  public  of- 
fense, triable  within  the  county,  he  must  exam- 
ine on  oath  tho  informant  or  prosecutor,  and  any 
witnesses  ho  may  produce,  and  take  their  depo- 
sitions in  writing,  and  caiise  them  to  be  sub- 
scribed by  the  parties  making  them.  Bee.  813. 
Tho  deposition  must  set  forth  the  facts  stated  by 
the  prosecutor  and  his  witnesses,  tending  to  es- 
tablish the  commission  of  the  offense  and  the 
guilt  of  the  defendant.  Bee.  813.  If  the  magis- 
trate is  satisfied  therefrom  that  the  offense  com- 
plained of  has  been  committed,  and  that  there  is 
reasonable  ground  to  believe  that  the  defendant 
has  committed  it,  he  must  issue  a  varrant  ot 
arrest. 
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complaint,  bat  npon  the  orderhoIdInK  the 
defendant  to  answer.  People  y.  Velarde, 
59  Cal.  458;  People  v.  Wheeler,  65  Cal.  77, 
3  Pac.  Rep.  892.  This  view  alBo  dlspoaes 
of  the  second  ground  of  the  motion,  viz., 
that  the  complaint  alleged  the  larceny  to 
bare  been  committed  in  San  Bernardino 
county,  and  the  stolen  goods  to  have  been 
brought  Into  Los  Angeles  county,  where- 
as the  information  charges  a  larceny  In 
Arizona  territory,  and  a  subsequent  bring- 
ing of  the  stolen  goods  into  Los  Angeles 
county.  Even  if  the  offense  charged  In 
the  Information  was,  as  claimed,  totally 
different  from  that  laid  in  the  complaint, 
It  would  not  aHect  the  sufficiency  of  the 
Information,  since,  as  we  have  seen,  the 
Information  does  not  depend  on  the  com- 
plaint, but  npon  the  commitment,  and  it 
does  not  appear  that  the  ordero!  commit- 
ment differed  in  any  respect  from  the  infor- 
mation. It  is  not  claimed,  and  it  cannot 
be,  that  the  commitment  mnst  follow  the 
complaint,  for  the  statute  and  the  decis- 
ions of  this  court,  are  dlrectlv  to  the  con- 
trary. It  is  the  duty  of  the  magistrate 
to  hold  the  defendant  to  answer  for  the 
offense  proved,  whatever  may  have  been 
the  offense  charged.  Pen.  Code,  §  872 ;i 
People  v.  Wheeler,  73  Cal.  255, 14  Pac.  Rep. 
796.  Therefore,  If  the  evidence  showed 
that  the  goods  were  stolen  in  Arizona  ter- 
ritory. It  was  the  duty  of  the  mRglstrate 
to  hold  bim  tor  that  offense,  if  It  was  In 
fact  or  law  a  different  offense  from  that 
charged;  and,  it  he  failed  to  do  so,  it 
was,  nevertheless,  the  duty  cf  the  district 
attorney.  In  drawing  the  information,  to 
charge  the  offense  according  to  the  facts 
disclosed  by  the  depositions,  ignoring  to 
that  extent  the  form  of  the  commitment. 
People  V.  VIerra,  67  Cal.  231,  7  Pac.  Rep. 
640;  People  v.  Lee  Ah  Chuck,  06  Cal.  6(52,  6 
Pac.  Rep.  859.  But  In  truth  there  is  no 
substantial  difference  between  the  charge 
laid  in  the  original  complaint  and  that  set 
out  in  the  inforniation.  Each  charges  In 
effect  a  larceny  in  Los  Angeles  county. 
When  goods  are  stolen  in  one  Jurledietlon 
and  carried  Into  another.  In  legal  contem- 
plation the  crime  of  larceny  is  committed 
in  both  Jurisdictions,  and  may  be  punished 
In  either.  Our  statute  on  that  point  (Pen. 
Code,  §§  497,  786.  789,)  merely  re-enacts  the 
law  as  it  was  before.  People  v.  Mellon. 
40  Cal.  6M:  State  v.  Brown,  8  Nev.  212. 
Or,  perhaps.  It  is  more  correct  to  say  that 
our  statute  has  adopted  one  of  the  two 
vIpws  upon  which  the  courts  of  other 
state!*  have  divided  In  deciding  upon  the 
comnion-lnwrule.  It  follows  that  in  both 
the  complaint  and  information  the  de- 
fendant was  charged  with  an  offense  eom- 


•  Sec.  873.  If,  however,  it  appears  from  the  ex- 
amination tbat  a  public  offense  has  been  com- 
mitted, and  there  Is  sufBcient  cause  to  believe 
the  defendant  guilty  thereof,  the  magistrate  must 
make  or  indorse  on  tbe  deposition  an  order, 
signed  by  him,  to  the  following  effect:  "It  ap- 
pearing to  me  that  the  offense  in  the  within  dep- 
ositions mentioned  [or  any  offense,  according  to 
the  facts,  stating  generally  the  nature  thereof] 
has  been  committed,  and  that  there  is  sufficient 
cause  to  believe  the  within-named  A.  B.  guilty 
thereof.  I  order  that  he  be  held  to  answer  to  tbe 
same,  *iid  committed  to  the  sheriff  of  the  county 


mitted  In  LiOB  Angeles  eonnty.  The  place 
where  the  goods  were  alleged  to  hare 
been  stolen— San  Bernardino  ur  Arizona- 
was  a  mere  circumstance,  and  a  wholly 
immaterial  one,  of  tbe  oBense.  Tbe  supe- 
rior court  did  not  err  In  refusing;  to  set 
aside  the  Information. 

Nor  did  the  superior  court  err  In  over* 
ruling  the  demurrer  to  the  Information. 
If  we  understand  tbe  position  of  appel- 
lant's counsel  with  reference  to  the  de- 
murrer, it  Is  that  the  Information  does 
not  charge  an  offense  within  the  Jurisdic- 
tion of  the  superior  court  of  Los  Angeles 
county,  although  no  such  objection  Is 
stated  In  the  demurrer.  The  Information 
charges  in  plain,  direct,  and  unequivocal 
terms  that  the  defendant  did.  In  the  terri- 
tory of  Arisona,  unlawfully,  wllirully,  and 
feloniously  take,  steal,  and  carry  away 
from  tbe  possession  of  one  Margaret  Mc- 
Gregor a  watch  and  chain,  of  tbe  value 
of  f  75,  then  and  there  being  tbe  personal 
property  of  said  Margaret  McOregor;  and 
that,  after  having  so  unlawfully  taken 
and  stolen  said  watch  and  chain,  he  did 
bring  the  same  Into  the  county  of  Loa 
Angeles.  This  Btatcs  the  exact  offense  de- 
fined in  section  497  of  tbe  Penal  Code,  the 
Jurisdiction  of  which  is,  by  section  789.* 
conferred  npon  any  county  of  the  state. 
Into  or  through  which  the  stolen  proper- 
ty has  been  brought. 

Several  Instructions  asked  by  the  de- 
fendant were  refused  by  the  court.  The 
only  question  worthy  of  considerntion 
raised  by  tbe  asRlgnments  of  error  upon 
these  rulings  Is  this :  Was  It  essential  to 
prove  tbat  the  original  larceny  was  com- 
mitted In  Arizona,  as  alleged  in  the  in- 
formation? The  defendant  was  porter 
on  a  sleeping-car,  npon  which  the  owner 
of  the  stolen  property,  Mrs.  McGregor, 
was  traveling  as  a  passenger  from  Cbicai- 
go  to  this  state.  The  watch  and  chain 
were  stolen  from  her  tierth  just  about  the 
time  the  train  crossed  the  Colorado  river 
from  Arizona  to  San  Bernardino  county 
in  this  state.  The  evidence  left  It  some- 
what doubtful  upon  which  side  of  the 
boundary  the  theft  occurred,  and  the  d»> 
fendant  asked  the  conrt  to  instruct  the 
Jury  that  they  must  acqnit  unless  they 
Were  satisfied  that  the  larceny  was  com- 
mitted in  Arizona.  These  requests  to 
charge  were  refused,  and  the  question  la 
whether  such  refusal  was  error.  We  do 
not  think  it  was.  Whether  the  original 
larceny  was  committed  in  Arizona  or 
across  the  line  in  San  Bernardino,  the  tak- 
ing of  the  stolen  property  Into  Los  An- 
geles county  was  equally  criminal;  and 
not  only  was  it  equally  criminal,  it  was 
the  same  offense,  punishable  In  the  same 
manner,  to  tbe  same  extent,  in  the  same 
Jurisdiction,  under  the  same  law.  The 
precipe  spot  at  which  the  criminal  act  was 
initinted  was  a  mere  circumstance  of  the 
offense,  properly  enough  stated  in  the  in- 
formation, but  not  essential  to  be  proven 

*  Sec.  789.  Tbe  Jturisdiction  of  a  criminal  action 
for  stealing  in  any  state  the  property  of  another, 
or  receiving  it,  knowing  it  to  hare  been  stolen, 
and  bringing  the  same  Into  this  state,  is  in  any 
county  into  or  through  which  such  stolen  prop- 
erty has  been  broughL 
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aa  stated.  If  theintormatlon  badctaanred 
a  larceny  In  Loh  Angeles  connty,  prooi  o! 
an  original  taking  in  San  Bernardino  or 
In  Arisona  would  liave  been  admisBible. 
The  only  real  question  is  whether  evidence 
ot  a  larceny  on  the  west  bank  of  a  river 
is  such  a  substantial  variance  from  the 
charge  that  it  was  committed  on  the  east 
bank  as  to  be  inadmissible.  Under  the 
circumstances  of  this  case,  where  the 
thett  occurred  on  a  moving  train  In  the 
act  of  crossing  the  river,  we  do  not  think 
the  variance  was  material. 

As  to  the  other  Instructluns  refused.  It 
la  snfScient  to  say  of  them  generally  that, 
so  far  as  they  were  correct,  they  were 
given  in  better  form  In  the  charge  of  the 
court  and  in  other  instructions  asked  by 
the  defendant  and  allowed. 

It  is  contended  that  the  evidence  does 
not  sustain  the  verdict,  because— F/r»t, 
there  was  no  evidence  as  to  the  laws  ot 
Arisona  defining  larceny;  and,  second,  be 
cause  the  evldencerlenrly  showed  that  the 
stolen  goods  were  worth  less  than  f  50.  As 
to  the  first  objection,  we  say  that  the  laws 
of  Arizona  have  no  bearing  upon  the  qnes- 
tlon  whether  our  laws  have  been  violated. 
We  do  not  assume  to  punish  offenses 
against  the  laws  of  other  states  and  ter- 
ritories. When  we  undertake  to  punish  as 
larceny  the  bringing  into  this  state  goods 
that  have  been  stolen  in  another  state  or 
country,  we  mean  goods  that  have  been 
stolen  according  to  our  definition  of  lar- 
ceny, for  which  we  look  to  our  own  laws 
esclnsiveiy,  and  not  the  laws  of  other 
countries.  As  to  the  second  objection,  it 
Is  RuiSclent  to  say  that  there  was  some 
evidence  that  the  watch  and  chain  were 
worth  more  than  f  50,  and  therefore  the 
verdict  ot  the  Jury  on  tiiat  point  Is  con- 
clusive. 

There  is  no  error  in  the  record,  and  the 
Judgment  and  order  appealed  from  muut 
be  affirmed,  unless  a  motion  now  made 
by  the  defendant  to  reverse  the  Judgment 
and  dlflchargehln:  from  custody  must  be 
granted  on  the  ground  tbnt  his  appt^ai 
has  not  been  decided  within  60  days  after 
the  filing  of  the  transcript  here,  as  required 
by  section  1252  of  the  Peual  Code.i  But 
no  such  consequence  is  annexed  to  a  fail- 
ure to  comply  with  that  provision,  in 
which  respect  it  differs  from  section  1S82, 
which  is  mandatory  in  its  requirement 
that  a  criminal  prosecution  must  be  dls- 
missed,  unless  good  cause  tu  the  contrary 
is  shown,  when  the  defendant  is  not 
brought  to  trial  in  the  superior  court 
within  60  days  alter  the  filing  of  an  indict- 
ment or  Information,  It  Is  to  be  noted 
also  that  the  latter  section  prescribes  the 
means,  and  the  only  means,  ot  enforcing 
the  constitutional  right  of  the  accused  to 
a  speedy  and  public  trial.  Const,  art.  1, 
«  18;  People  v.  .Morluo,  86  Cal.  515,  24  Pac. 
Eep.  R92.  We  do  not,  however,  rest  our 
denial  of  this  motion  upon  any  distinc. 
tion  between  a  constitutional  and  statu- 
tory right,— between  the  right  to  a  speedy 

'  Seo.  1252.  All  appeals  In  oriminal  cases  mast 
he  heard  and  determined  by  the  appellate  court 
Within  60  days  after  the  record  is  filed  In  said 
appellate  court,  unless  continued  on  motion,  or 
With  the  consent  of  tiia  defendanV 


trial  and  a  speedy  determination  of  an 
appeal, — but  solely  upon  the  ground  that 
one  provision  is  merely  directory  and  the 
other  mandatory  in  substance  and  in 
terms.  Motion  to  reverse  denied,  and 
Judgment  and  order  affirmed. 

Weconcnr:  Shahphtein,  J. ;  Patbbbon, 
J.;  De  Haven,  J.;  Barribon,  J.;  Ga- 
BOUTTB,  J. ;  McFabland,  J. 


M  Cal.  «2r 

Pacific  Bolling-Mill  Co.  et  ah  v.  River- 
side &  A.  Rt.  Co.    (No.  14,333.) 
(Supreme  Court  cf  CaUfomia.    Sept  3, 1891.) 

SpBCIVIO  PbBVORXAKCB  —   CONOLTTSBD  COHTBAOT. 

Defendant  offered  to  t>uy  plaintiffs'  street 
railroad  at  an  agreed  price,  "offer  based  on  a 
clear  title. "  Plaintiffs  prepared  an  agreemoit 
to  be  signed,  and  forwarded  it  to  defendant,  the 
title  to  be  examined  "before  signing  the  agree- 
ment."  Defendant's  attorney  objected  to  the 
title,  and  defendant  notified  plaintiffs  thereof, 
who  thought  the  title  good,  and  wished  to  know 
what  defendant  would  "finally  conclude  to  do." 
t>efendant  refused  to  purchase.  Held,  that  there 
was  no  such  concluded  contract  as  oould  be 
specifically  enforced. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court.  iSan  Ber- 
nardino county;  C.  W.  C.  Bow kll, Judge. 

Action  by  Pacific  Boiling-Mill  Company 
and  San  Pedro  Lumber  Company  against 
Blverside  &  Arlington  Railway  Company, 
to  enforce  specific  performance  of  an  al- 
leged contract.  Decree  for  plaintiffs.  Do- 
fendnnt  appeals.    Beversed. 

Ooodcell  dh  Mclntyre,  for  appellant.  By- 
ron Wafers  and  Lym&n  Evana,  for  re- 
spondent. 

Vanclihf,  C.  Action  to  enforce  specific 
performance  of  an  alleged  contract  by 
which  the  plaintiffs  agreed  to  sell,  and  the 
defendant  to  buy,  a  certain  street  railway, 
situate  In  the  city  of  Rlverside.county  ot 
San  Bernardino,  and  known  as  "Seventh 
Street  &  Grand  view  Railroad. "  Judgment 
for  plaintiffs.  Defendant  appealsfrora  the 
Judgment,  and  from  an  order  denying  a 
new  trial.  At  the  time  Ihe  agreement  is 
ailege<1  to  have  been  made  the  plaintiffs 
did  not  have  the  legal  title  to  the  road 
they  offered  to  sell,  but  held  a  certificate 
of  purchase  at  a  sheriff's  sale,  made  under 
a  decree  enforcing  a  lien  for  the  price  of 
materials  furnished  to  construct  the  road. 
The  only  evidence  of  the  agreement  Is  a 
written  correspondence  between  the  par- 
ties by  mall,  the  letters  from  plnlntiffs  be- 
ing dated  at  San  Francisco,  and  those 
from  defendant  at  Blverside.  The  appel- 
lant contends,  among  other  things,  that 
the  correspondence  does  not  prove  a  com- 
pleted contract  of  sale.  The  first  letter  of 
the  correspondence  Is  from  defendant, 
dated  October  22.  1888,  as  follows:  "Will 
yon  sell  your  Seventh-Street  road  for  f  5,- 
000  on  six  months' time,  with  interest  at 
the  rate  of  eight  per  cent,  per  annum? 
Note  of  undeniable  value. "  In  answer  to 
this  plaintiffs  wrote  November  15,  1888: 
"The  rolling-mill  company  would  sell  the 
Seventh-Street  road  for  f6.5U0,  on  the  fol- 
lowing terms,  namely :  91,500  In  cash  and 
the  balance  in  six  months  at  eight  per 
cent.  Interest,  «ecared  by  good-  paper,  or 
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mortgage  on  tbe  other  road."  From  de- 
fendant to  plaintiffs,  November  23,  ISSS: 
"  We  will  pay  you  for  the  road  and  equip- 
menta  as  It  stands,  title, etc..  to  be  subject 
to  examination  of  our  attorney,  $5,75U, 
one-half  In  six  months,  and  one-half  in  one 
year,  to  bear  interest  at  eight  percent,  per 
annum ;  said  notes  to  be  secured  by  a 
mortgage  upon  uU  of  our  lines  as  well  as 
upon  the  Seventh-Street  line. "  Plaintiffs 
to  defendant,  November  27,  188—:  "The 
price  you  offer  Is  not  enough.  The  time, 
terms,  and  security  proposed  will  not  be 
objected  to  If  you  will  come  to  the  i)rire 
asked  in  former  letter  to  you,  to-wit.  f  6,- 
500.  •  •  •  There  is  another  party  figur- 
ing on  the  purchase  of  this  railroad,  and 
we  hold  ourselves  ut  liberty,  notwith- 
standing this  offer  to  you,  to  sell  to  the 
first  one  who  comes  to  our  price.  I  note 
that  your  offer  was  for  the  road  and 
equipments.  We  don't  own  the  rolling 
stock  or  motive  power."  Telegram  from 
defendant  to  plalntiff8,November30,lSS — : 
"We  will  agree  to  your  price,  and  accept 
ofier  of  27th.  Have  written."  Letter,  of 
name  date  as  telegram,  is  as  follows: 
"We  will  agree  to  your  price  and  accept 
ytmr  otter  of  the  27tb.  If  you  will  send  us 
the  papers,  we  will  have  our  attorney  ex- 
amine your  title,  and  prepare  the  notes 
and  mortgage.  Our  offer  is  based  on  a 
clear  title."  PlaintiSs  to  defendant,  De- 
cember 4.  188—:  "Dear  Sir:  Your  tele- 
gram of  30th  ult.  was  received,  and  your 
letter  of  same  date  was  received  this  a.  m. 
We  note  that  your 'offer' is  bused  on  a 
clear  title.  Our  title  comes  through  a 
sheriff's  sale  under  execution  and  order  or 
decree  of  court  in  the  case  of  V.  S.  BuddoIs 
&  Sons  et  al.  vs.  J.  A.  Studabeclser  et  uls., 
superior  court  of  San  Bernardino  county. 
We  have  the  sheriff's  certiUcate  dated  Oc- 
tober 16,  1888.  And  six  mouths  after  that 
date  we  or  our  assigns  will  be  entitled  to 
a  deed,  unless  the  property  is  in  the  mean 
time  redeemed.  If  you  are  not  satisfied 
to  take  our  title  as  it  now  stands,  and 
close  the  matter,  you  must  give  us  some 
assurance  that  you  will  takeour  complete 
title  when  wegetit.  I  supposed  thatsoiiic 
of  your  people  knew  that  we  took  title 
through  the  sheriff's  sale  In  October  last, 
and  hence  I  concluded  that  you  would 
only  be  assured  of  the  i-egularlty  and 
effectiveness  of  the  proceedings  up  to  that 
time.  Let  me  hear  from  you. "  Uefend- 
ant  to  plaintiffs,  December  8, 1S8— :  "Dear 
Sir:  Yours  of  the  4th  is  at  hand  and  con- 
tents noted,  and  in  reply  would  say  that 
we  will  be  satisfied  with  a  sheriff's  deed. 
We  are  willing  to  close  the  matter  up  at 
tbe  present  time  on  the  terms  stated.  If 
you  win  prepare  a  contract,  we  will  sub- 
mit it  to  our  attorney.  The  contract  to 
state  tbe  facts,  and  when  the  six  months 
from  the  date  of  your  purchase  have  ex- 
pired tbe  notes  and  mortgages  can  be 
made.  Notes  dating  from  date  of  our 
contract  and  purchase.  We  understand 
tbe  above  to  be  your  wish,  and  we  are 
willing  to  make  such  a  paper. "  Plaintiffs 
to  defendant,  December  13,  188 — :  "D«>ar 
Sir:  Inclosed  find  an  agreement  for  your 
company  to  execute  In  regard  to  tbe  pur- 
chase of  theSeventh-.Street  Railway.  Inas- 
muqb  an  your  company  may  change  its 


board  of  directors  before  the  six  montba 
expire,  and  Inasmuch  as  the  emergency 
may  arise  which  would  induce  you  to 
mortgage  or  sell  your  road  before  the  six 
mouths  expire,  and  this  agreement  gives 
us  no  lien  on  any  property,  we  request 
that  yon  have  Mr.  Evans  and  J.  G.  Nortb 
and  some  other  one  of  your  stockholders 
sign  the  guaranty  attached  to  the  agree- 
ment. You  will  note  that  the  agreement 
says  nothing  about  title.  So  you  must 
make  your  investigations  about  title,  if 
you  wish,  before  signing  the  agreement. 
You  can  take  a  week  to  examine  the  title 
if  you  wish.  I  suppose  I  have  your  cor- 
rect corporate  name.  Dpou  signing  the 
paper  as  requested,  and  returning  the 
same,  the  rolling-mill  and  lumber  com- 
pany will  execute,  and  send  you  a  dupli- 
cate."  Defendant  to  plaintiffs,  December 
22, 1»8— :  "Dear  Sir:  Yours  of  the  13th 
came  duly,  and  the  same  was  referred  to 
our  attorney.  To-day  we  got  his  reply 
as  inclosed.  Can  you  give  us  any  points 
that  would  set  the  matter  at  rest,  aud 
which  could  be  submitted?  We  thought 
it  was  all  right,  aud  still  bope  you  can 
make  it  clear  to  us."  Tbe  opinion  of  de- 
fendant's attorney,  inclosed  in  thisletterof 
December  22d,  was  to  tbe  effect  that  the 
sheriff's  deed  would  not  convey  the  fran- 
chise, for  tbe  reason  that  the  franchise 
had  beeu  granted  to  an  individual  person 
solely,  and  not  to  his  assigns.  Plaintiffs 
to  defendant,  Deceml>er  27tb:  "Dear  Sir: 
Yours  of  tbe  22d  at  band.  I  have  been 
trying  to  find  time  to  send  .vour  attorney 
a  list  of  authorities  and  memoranda,  etc., 
but  am  still  busy.  I  think,  though,  that 
I  can  remove  your  attorney's  doubts. 
First.  Our  supreme  court  has  decided 
that  a  right  of  way  to  maintain  andoper- 
atea  street  railroad  through  thestreets  ot 
a  city  is  an  easement  and  an  interest  iu 
theland, (North  Beach  &M.R.Oo.'s  Appeal, 
32  Cal.506-512,)and  therefore  subject  toex- 
ecution.  Second.  The7th-St.  Railway  was 
sold,  not  only  under  execution,  but  under 
the  decree  and  order  of  th.  court.  (See  the 
decree.)  Thesale  would  havebeengood  un- 
der tbe  decree  without  execution.  Third. 
The  decree  was  made  in  a  foreclosure  suit 
of  a  mechanic's  lien  in  which  the  city  of 
Riveraide  aud  Stndabecker  were  parties, 
and  therefore  bound  by  thejudgnient  which 
decreed  a  sale  of  the  franchise  or  right  of 
way.  We  deny  that  the  ground  of  the  re- 
jection of  the  title  Is  good.  But  let  ua 
know  what  you  finally  conclude  to  do 
without  delay,  so  that  wekiiuw  where  we 
stand.  You  must  be  on  or  entirely  off." 
On  January  14,  1889,  tbe  defendant  wrote: 
"We  decline  to  purchase  the  7th-Street 
franchise." 

It  seems  clear  that  the  correspondence 
does  not  prove  such  a  concluded  contract 
as  may  be  specifically  enforced  by  acourt  of 
equity.  It  does  not  appear  that  either 
party  intended  to  l>e  bound  until  a  writ- 
ten contract  expressing  all  the  terras  ot 
the  agreement  should  be  executed.  Wrist- 
en  V.  Bowles,  82  Cal.  84,  22  Pac.  Rep.  1136; 
Pom.  Spec.  Pert.  §§  58,  63,  and  authorities 
there  cited.  It  is  contended,  however,  lor 
respondents,  that  all  the  terms  of  the  con- 
tract were  assented  to  and  the  cimtract 
cofupleted,  by  defendant's  letter  of  Decern- 
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berSth,  In  answer  to  that  front  plalntlffb 
of  December  4th,  in  which  plaintiffs  Bay: 
"  We  note  that  yo«r  offer  is  based  on  a 
deartltle.  •  •  •  Kyouarenotsatlsfied 
to  take  onr  title  as  It  now  stands,  and 
close  the  matter,  you  must  give  ns  some 
assurance  that  you  will  take  our  complete 
title  when  we  get  it. "  In  answer  to  this 
defendant's  letter  of  December  8th  says: 
**  We  are  willing  to  close  the  matter  np  at 
present  on  the  terms  stated.  If  yon  will 
prepare  a  contract,  wn  will  submit  it  to 
our  attorney.  The  contract  to  state  the 
facts, "  etc.  Plaintiffs'  letter  (of  December 
18th)  In  reply  to  this  shows  tliat  they  did 
not  onderHtand  that  neKotiations  had 
terminated  In  a  complete  contract,  and  in- 
dicates  that  they  knew  defendant's  ulti- 
mate decision  depended  upon  whether  or 
not  it  ebonld  be  satisfied  with  the  title  de- 
rived through  the  sheriff's  sale.  This  let- 
ter contained  a  draft  of  the  agreement  as 
then  proposed  by  plaintiffs,  (which  does 
not  appear  In  the  record,  j  and  says :  "You 
will  note  tbattbe  agreement  says  nothing 
abont  title.  So  you  must  make  your  in- 
Testlgatlons  about  title.  If  you  wish,  be- 
fore signing  the  agreement.  You  can  take 
a  week  to  examine  the  title,  if  you  wish. " 
Besides,  this  letter  proposed,  and  the  In- 
closed draft  contained,  a  material  new 
term  to  the  agreement,  vie.,  the  personal 
guaranty  of  "  Mr.  Evans  and  J.  G.  North 
and  some  other  one  of  your  stockholders." 
No  such  guaranty  had  been  asked  or  of- 
fered before.  Plaintiffs'  letter  of  December 
4tb  asked  "some  assurance"  that  defend- 
ant would  take  their  complete  title  when 
they  should  get  it,  but  no  kind  of  assur- 
ance was  specified ;  and  the  only  kind  of 
asenrance  mentioned  was  that  of  a  mort- 
gage on  drtendant's  roads.  As  contended 
by  plain  tiffs' connsel  It  seems  to  have  been 
understood  that  plain  tiffs  would  under- 
take to  convey  only  such  title  as  they  got 
by  the  sheriff's  sale;  but  it  was  quite  as 
well  understood  that  if,  upon  esauilna- 
tion,  the  defendant  was  not  satisfied  with 
that  title,  It  was  not  bound  to  purchase; 
otherwise,  plaintiffs'  letters  of  December 
ISth  and  27th  are  unaccountable.  In  the 
latter  plaintiffs  undertook  to  answer  the 
objections  of  defendant's  attorney  to  their 
title,  and  close  by  saying:  "We  deny  that 
the  ground  of  the  rejection  of  the  title  is 
good.  But  let  us  know  what  you  finally 
conclude  to  do  without  delay,  so  that  we 
know  where  we  stand.  You  must  be  on 
or  entirely  off."  This  seems  inconsistent 
with  the  alleged  understanding  of  plain- 
tiffs at  the  date  of  this  lettter.  that  the 
agreement  had  been  completed  by  defend- 
ant's letter  of  December  Sth.  If  the  agree- 
ment to  purchase  only  such  title  as  plain- 
tiffs had  derived  through  the  sheriff's  sale 
had  been  closed  19  days  before,  why  were 
plaintiffs  concerned  to  vindicate  that  title? 
and  why  ask  to  be  informed  without  de- 
lay what  defendant  finally  concluded  to 
do*;  ana  bow  could  defendant  be  "entirely 
off?" 

From  acareful  reading  of  the  whole  eor- 
t«8pondence,  I  conclude  (1)  that  plaintiffs 
proposed  to  sell  only  such  title  as  they  ac- 
quired through  the  sheriff's  sale;  (2)  that 
it  was  not  intended  nor  understood  that 
the   negotiations   should    be    considered 


closed,  and  the  Contract  completed,  until, 
upon  examination,  the  defendant  should 
become  satisfied  with  that  title,  nor  until 
a  formal  written  contract  should  be  exe- 
cuted by  both  parties;  and  (3)  as  It  ap- 
pears that  defendant  was  not  satisfied 
with  the  title,  and  that  no  formal  or 
final  written  contract  was  executed  by  the 
parties,  the  fourth  finding  of  the  court 
to  the  effect  that  the  agreement  had  been 
concluded,  considered  as  matter  of  fact,  is 
not  justified  by  the  evidence;  and,  as  mat- 
ter of  law,  it  Is  a  misconstruction  of  the 
written  correspondence.  In  the  process 
by  which  these  conclusions  have  been 
reached  the  question  discussed  by  counsel, 
as  to  whether  or  not  the  sheriff's  deed 
would  convey  a  periect  title,  has  not  been 
considered  material;  and  this  accords 
with  the  construction  contended  for  by  re- 
spondents' counsel.  Yet  it  may  not  be 
out  of  place  to  remark  that  it  does  not 
appear  that  the  title  was  not  rejected  by 
defendant  in  good  faith.  I  think  the  judg- 
ment and  order  should  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

We  concur:  Fitzgerald,  C. ;  Belches, 
O. 

Per  Cukiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 


— — —  JO  cai.  ssn 

BuRKETT  V.  Griffith.    (No,  14,251.) 
(Suprent*  Court  of  CaUfomia.    Aug.  21,  X89L) 
Slakdsb  o*  Titlb  >— Whbn  Action  Libs  —  Con- 

TBAOT  or  SALB  —  EnrOBOBUBNT—  Ck>MPLAU<T— 

Spboiai.  Damaobs. 

1.  An  averment  that  a  certain  person  offered 
to  buy  plaintiff's  land,  and  that  the  oiler  was 
accepted,  bat  that,  after  the  purchaser  was  in- 
formed of  the  false  statements  of  another  re 
earding  the  title,  he  was  "deterred  from  carry- 
ing out  his  agreement, "  indicates  that  there  was 
a  valid  contract  enforceable  ag^ainst  the  pur- 
ohaaer;  and  no  action,  therefore,  is  maintainable 
for  the  slander. 

a.  A  complaint  for  slander  of  title  referred 
to  certain  leases,  annexed  as  exhibits  for  the 
purpose  of  Identifying  the  lands,  in  which  plain- 
tiff had  a  "leasehold  interest,  with  option  and 
privilege  of  purchase ;"  but  failed  to  allege  the 
nature  and  covenants  of  the  leases,  or  the  terms 
of  the  o;>tion,  or  the  nature  of  plaintiff's  rights 
thereunder,  or  whether  such  covenants  and  op- 
tion were  those  contained  in  the  exhibits.  Bdd 
that,  inasmuch  as  the  alleged  defamatory  state- 
ments referred  to  the  covenants  of  the  leases, 
and  plaintiff's  rights  thereunder,  it  was  neces- 
sary to  allege  facts  sufficient  to  show  what  such 
rights  and  covenants  were;  and  exhibits  at- 
tached to  the  complaint,  merely  to  Identify  the 
land,  were  not  suffioient  for  this  purpoae. 

8.  A  complaint  for  slander  of  title  alleging 
that  a  certain  purchaser  was  Informed  of  the 
false  statements  of  a  third  person,  and  with- 
drew his  offer,  without  alleging  that  such  per- 
son made  the  statements  to  the  purchaser,  or  di- 
rected them  to  be  communicated  to  him,  or  that 
any  one  to  whom  they  were  communicated  re- 
peated them,  or  by  whom  he  "was  informed"  of 
tbem,  fails  to  show  that  the  alleged  damage  was 
the  natural  and  direct  result  of  such  statements. 

Department  1.  Appeal  from  superior 
Court,  Los  Angeles  coonty;  Walter  Van 
Dyke,  J  udge. 

Action  by  Frank  Burkett  against  G.  J. 
Griffith   to  recover  tor  slander  of    title. 
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There  was  ludgrment  for  defendant,  and 
plaintiff  appealM.    AflBrmed. 

John  Robnrts  and  John  D.  Bickiiell,  for 
appellant.  Stephen  M.  IVA/te  and  Georga 
W.  Knox,  for  respondent. 

Hakbibon,  J.  The  plaintiff  brought  this 
action  agalriRt  tlie  defendant  to  recover 
the  Bum  of  f  25,000  damages  cauaed  by  cer- 
tain false  and  malicious  statements  al- 
leged to  have  been  made  by  biro  concern- 
ing certain  property  of  the  plaintiff.  The 
defendant  demurred  to  the  complaint  up- 
on ttie  grounds  of  insuiSciency  and  uncer- 
tainty, and  from  a  Judgment  entered  upon 
an  order  sustaining  the  demurrer  the 
plaintiff  has  appealed. 

Although  the  term  "8lander"ia  moreap- 
propriate  to  the  defamation  of  the  char- 
acter of  an  individual, yet  the  term  "slan- 
der of  title"  has  by  use  become  a  recog- 
nized phrase  of  the  law;  and  an  action 
therefor  is  permitted  against  •>ne  who 
falsely  and  malicioiiBly  disparages  the  ti- 
tle of  another  to  property,  whether  real 
or  personal,  and  thereby  causes  him  some 
special  pecuniary  loss  or  damage.  In  or- 
der to  maintain  the  action,  it  is  necessary 
to  establish  that  the  words  spoken  ■kct^ 
false,  and  were  maliciously  spoken  by  the 
defendant,  and  also  that  the  plaintiff  has 
sustained  some  special  pecuniary  damage 
as  the  direct  and  natural  resolt  of  their 
having  been  so  spoken.  As  words  spoken 
of  property  are  not  in  themselves  action- 
able, it  is  necessary  to  allege  the  tacts 
which  show  wherein  the  plaintiff  has  sus- 
tained damage;  and,  as  special  damage 
is  the  only  ground  upon  which  the  action 
can  be  maintained,  it  is  essential  that  such 
damage  be  distinctly  and  particularly  set 
out  in  the  complaint.  Linden  t.  Graham, 
1  Duer,  670;  Swan  v.  Tappan,  5  Cush.  104; 
Malachy  v.  Soper,  3  BIng.  N.  C.  371.  It  is 
not  actionable  to  speak  disparagingly  of 
the  title  of  another  unless  he  is  damaged 
thereby.  The  utterance  of  a  mere  false- 
hood, however  malicious,  will  not  sustain 
an  action  unless  damage  has  resulted 
therefrom,  (Add.  Torts,  25:)  and  the  dam- 
age which  can  be  recovered  Is  only  such  as 
is  the  direct  and  natural  result  of  the  ut- 
terance of  the  words.  As  in  all  other  cases 
depen  den  t  upon  special  dam  age,  there  must 
be  both  injury  and  damage.  The  slan- 
derous words,  false  in  fact  and  malicious- 
ly uttered,  constitute  the  injury,  and  give 
the  right  of  action;  and  the  pecuniary 
damage  sustained  is  the  measure  of  recov- 
ery. If  the  words  uttered  are  not  false, 
or  if  there  be  no  malice,  there  is  no  right 
of  action,  and  there  can  be  no  recovery 
unless  some  special  pecuniary  damage  lias 
resulted  from  their  utterance.  In  order  to 
show  that  the  words  uttered  have  caused 
Injury  to  the  plaintiff,  it  is  generally  nec- 
essary to  aver  and  show  that  they  were 
uttered  pendlne  some  treaty  or  public 
auction  for  the  sale  of  the  property,  and 
that  thereby  some  Intending  purchaser 
was  prevented  from  bidding orcompetlng. 
Folk.  Starkie,  Sland.  §  128;  Odger,  Sland. 
4fcLib.  1S8.  "This  action  lieth  not  but  by 
reason  of  the  prejudice  in  the  sale. "  Per 
Fbnneh,  J.,  in  Bold  t.  Bacon,  Cro.  Ells.  346. 
If  the  plaintiff  has  merely  a  general  inteti- 
tion  to  sell,  or  if  the  wofda  uttered  do  not 


reach  any  Intending  purchaser,  or  It  tbe^ 
do  not  prevent  any  sale,  or  are  uttered 
after  the  sale  is  completed  or  agreed  upon 
and  contracted  for,  the  plaintiff  does  not 
suffer  any  damage  from  their  utterance. 

It  is  alleged  in  the  comi>Ialntthat  in  Aa> 
gust,  1888,  the  plaintiff  was  the  owner  of 
a  certain  leasehold  interest,  with  option 
and  privilege  of  purchasing  two  certain 
tracts  of  land  in  Los  Angeles  county, 
and  that  one  Arthur  iSketchley  was  then 
negotiating  and  treating  with  him  for  the 
purchase  of,  and  offered  to  purchase  from 
him,  »n  undivided  one-half  of  tlie  same 
fur  the  sum  of  925,000,  "and  that  the  plain- 
tiff accepted  said  offer;"  that  the  defend- 
ant, well  knowing  the  premises,  did  will- 
fully, maliciously,  and  without  probable 
cause,  during  the  period  that  the  said 
Sketchley  was  so  negotiating  and  making 
the  offer  aforesaid,  and  prior  and  subse- 
quent thereto,  publicly  state  to  divers  per- 
sons, (naming  them,)  and  to  the  plaintiff, 
"that  the  plaintiff  had  broken  tbe  cove- 
nants of  his  said  leases,  and  had  forfeited 
all  rights  thereunder  and  by  virtue  there- 
of, "  and  that  the  defendant  would  not  sell 
to  the  plaintiff,  or  to  anypersou  purchas- 
ing from  him,  the  lands  described  in  said 
leases,  or  execute  a  deed  therefor  on  the 
tender  of  said  purchase  price;  that  the 
said  statement  and  declarations  were  false, 
and  wore  made  by  the  defendant  for  the 
purpose  of  preventlDg  the  plaintiff  from 
disposing  of  said  leasehold  interests  and 
option,  and  that  said  Sketchley  was  in- 
formed of  the  said  statements,  and  waa 
Intimidated,  dissuaded,  and  deterred  from 
carrying  out  his  agreement  with  plaintiff, 
and  witbdrew  his  offer  to  purchase,  and 
refused  to  purchase  the  same;  that,  but 
for  said  statements  by  defendant.  Sketch- 
ley  would  have  completed  said  purchase; 
and  that  by  reason  of  the  said  scatenientB 
plaintiff  has  been  unable  to  sell  said  prop- 
erty to  Sketchley,  and  has  been  thereby 
damaged  in  the  sum  of  $25,000.  Tbe 
averment  in  the  complaint  that  Sketchley 
offered  to  make  the  purchase  from  the 
plaintiff,  and  to  pay  therelor  the  sum  of 
f25.00u.  and  that  "the  plaintiff  accepted 
said  offer,"  must,  for  the  purposes  of  tbe 
demurrer,  under  tbe  familiar  rule  that  the 
pleading  is  to  be  construed  contr&  protep- 
en  ten,  be  regarded  as  an  allegation  of  a 
valid  and  efiScient  otter  and  acceptance, 
and  that  by  virtue  thereof  a  complete  and 
executed  contract  of  purchase  and  sale 
was  entered  into  between  them.  This 
construction  is  corroborated  by  the  sub- 
sequent averment  that,  after  Sketchley 
waa  informed  of  the  statements  of  the  de- 
fendant, he  was  "intimidated,  dissuaded, 
and  deterred  from  carrying  out  his  agree- 
ment with  plaintiff,"  and  sbows  that  it 
was  the  intention  of  the  pleader  to  allege 
such  contract.  This  acceptance  by  the 
plaintiff  of  Sketcbley's  offer,  and  theagrce- 
ment  between  them  for  the  purchase  and 
sale  of  the  property,  terminated  the 
"treaty,"  and  gave  to  tlie  plaintiff  a  con- 
tract capable  of  being  enforced  against 
Sketchley,  and  on  which  he  can  recover 
any  dumuges  be  may  have  sustained  from 
its  violation.  The  subsequent  refusal  by 
Sketchley  to  carry  out  his  agreement  did 
not  give  the  piaintUt  the  right  to  recover 
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in  thia  action  the  damageB  tbns sustained. 
In  au  action  like  the  present,  the  plalntiti 
can  recover  only  sunh  dama,£re  as  he  may 
have  sustained  by  reason  of  an  Intending 
purchaser  belnK  prevented  from  making 
the  contract;  but  the  complaint  herein 
shows  that  whatever  statements  or  dec- 
larations were  made  by  the  defendant  pri- 
or to  the  making  of  the  contract  did  not 
have  the  effect  to  prevent  Sketchley  from 
entering  into  the  same,  and  those  which 
he  made  thereafter  have  not  cansed  the 
plalntifl  any  damage  which  can  be  said  to 
have  resulted  therefrom.  We  know  of 
no  case  In  which  it  has  been  held  that, 
wben  the  plaintiff  has  a  valid  contract  of 
sale,  be  can  recover  damaffes  for  its  breach 
against  one  whose  words,  bovever  falae 
and  maUclons,  have  Indnced  the  other  con- 
tracting party  to  violate  sach  agreement. 
In  Morris  t.  Langdale,  2  Bos.  &  P.  284,  in 
an  action  tor  defamation,  tbetipecial  dam- 
age alleged  was  that  certain  persons  bad 
refused  to  falfilll  their  contracts  with  the 
plaintiff  in  consequence  of  thi>  words  spo- 
ken; but  Lord  Eldon  said:  "Now,  if  the 
plaintiff  baa  sustained  any  damage  incon- 
sequence of  the  refusal  of  any  pel  sons  to 
perform  their  lawful  contracts  with  blm, 
it  is  damage  which  may  be  compensated 
In  actions  brongbt  by  the  plaintiff  against 
those  persona:  and  the  law  supposes  that 
In  sncb  actions  the  plaintiff  would  receive 
a  full  indemnity."  A  similar  principle  is 
laid  down  in  Townsh.  Sland.  &  Lib.  §  206; 
Kendall  v.  Stone.  6  N.  Y.  14;  Vicars  v. 
Wlleocka.  8  Bast.  1 ;  Panll  v.  Halferty,  63 
Pa.  St.  46;  Brentman  v.  Note,  3  N.  Y. 
Sapp.  420.  It  is  not  shown  by  the  com- 
plaint whether  the  plaintiff  accepted  the 
refused  of  Bketchley  to  complete  his  pur- 
chase as  a  termination  of  the  contract,  or 
whether  he  still  holds  bis  right  of  action 
to  enforce  tne  contract.  From  the  aver- 
ment that  "the  said  Sketchley  was  then 
and  there,  and  at  all  times  since  has  been, 
able  and  wlllinE  to  purchase"  the  prop- 
erty contracted  for,  it  would  seem  that 
Sketchley  is  still  bound  by  the  contract ; 
and,  if  so,  the  complaint  falls  to  show 
that  the  plaintiff  has  sustained  any  dam- 
age. In  any  action  against  Sketchley 
founded  upon  the  contract,  It  would  be 
no  defense  that  he  had  been  Induced  to  re- 
fuse to  complete  his  purchase  by  reason 
of  the  statements  of  the  defendant  alleged 
berein ;  and  as,  in  such  action,  the  plain- 
tiff can  recover  all  the  dam  ages  he  bus  sus- 
tained, be  has  no  right  of  action  herein 
against  this  defendant.  If,  on  the  other 
band,  the  plaintiff  has  released  Sketchley 
from  the  obligations  of  his  contract,  or 
does  not  desire  to  enforce  the  same,  what- 
ever damage  he  has  suffered  Is  the  result 
of  bis  own  voluntary  act,  and  cannot  be 
visited  upon  this  defendant.  Kendall  v. 
Stone,  supra. 

2.  The  complaint  fails  to  show  that  the 
statements  and  declarations  alleged  to 
have  been  made  by  the  defendant  could 
have  caused  any  damage  to  the  ])lalntiff. 
It  was  necessary  for  the  plaintiff  to  set 
forth  and  describe  in  his  complaint  the 
property  reroecting  which  the  defamatory 
statements  had  b<«n  made,  as  well  as  to 
aver  bis  title  thereto,  so  that  it  might  be 
shown  wherein  the  defendant  bad  done 
v.27F.no.lO— i{4 


fahn  any  injury.  The-  defamatory  fitate» 
ments  alleged  to  have  been  made  by  the 
defendant  nre  "that  this  plaintiff  had 
broken  the  covenants  of  bis  said  leases, 
and  that  plaintiff  bad  'oiielted  all  rights 
thereunder  and  by  virtue  thereof."  The 
only  leases  referred  to  in  the  complaint 
are  those  which  are  annexed  to  it  as  ex- 
hibits for  the  purpose  of  identifying  the 
lands  in  which  the  plaintiff  had  a  "lease- 
bold  interest,  with  option  and  privilege  of 
purchasing."  The  plain  tiff  has  not  alleged 
the  nature  or  extent  of  his  leasehold  inter- 
est, or  the  terms  of  his  option,  or  what 
were  the  covenants  of  his  leases,  or  the 
nature  of  bis  rights  thereunder:  nor  has 
he  alleged  that  the  cf>venants  or  the  op- 
tion are  those  which  are  contalued  in  the 
exhibits.  As  the  statements  alleged  to 
have  been  made  by  the  defendant  referred 
to  the  "covenants  of  bis  said  leases,  and 
his  rights  thereunder, "  it  was  necessary 
to  aver  facts  sufficient  to  show  whether  he 
had  any  rights,  or  whether  there  were 
any  covenants  to  be  violated  or  broken. 
The  exhibits  attached  to  the  complaint 
are  made  a  part  thereof  only  for  the  pur- 
pose of  identlf.ring  the  lands  referred  to, 
aud  do  not  satisfy  this  requirement  of 
pleading.  Argumentative  pleading  is  no 
more  permissible  under  the  Code  than  it 
was  at  common  law.  Matters  of  sub- 
stance must  be  alleged  in  direct  terms, 
and  not  by  way  of  recital  or  reference, 
much  less  by  exhibits  merely  attached  to 
the  pleading.  Whatever  Is  an  essential 
element  to  a  cause  of  action  must  be  pre- 
sented by  a  distinct  averment,  and  cannot 
be  left  to  an  inference  to  be  dra  wn  from 
theconstraction  of  a  document  attached 
to  the  complaint.  Los  Angeles  t.  Slgno- 
ret,  50  Cal.  298.  The  only  property  to 
which  tbe  plaintiff  alleges  that  he  bad  any 
title  is  the  leasehold  interest  and  option 
to  purchase.  He  dues  not  allege  that  the 
defendant  denied  his  title  to  this  property, 
but  charges  him  only  with  disparaging 
certain  rights  which  the  complaint  does 
not  alleg^e  that  he  possessed.  The  allega- 
tion that  the  defendant  had  stated  that 
he  would  not  sell  the  lands  described  in 
the  leases  cannot  be  regarded  as  any  slan- 
der of  his  title,  even  If  the  complaint  hud 
shown  any  right  to  make  apnrchuse  from 
the  defendant.  The  plaintiff,  moreover, 
does  not  allege  that  Sketchley  was  in- 
formed of  this  declaration  of  the  defend- 
ant. 

3.  The  complaint  also  falls  to  show 
that  the  special  damage  alleged  to  have 
been  sustained  by  the  plaintiff  is  the  nat- 
ural and  direct  result  of  tbe  stat'ements 
and  declarations  made  by  the  defendant. 
This  action  Is  governed  b.v  tbe  same  rale 
that  obtains  in  the  ordinary  action  of 
slander,  viz.,  that,  if  the  words  are  not  ac- 
tionable in  themselves,  the  originator  of 
tbe  slander  is  only  liable  for  such  damage 
as  is  the  direct  and  natural  result  of  his 
act,  and  that  he  is  not  liable  for  the  subse- 
qnent  repetition  of  those  words  by  anoth- 
er without  his  direction  or  authority. 
Folk.  Storkie,  Sland.  §  642;  Add.  Torts. 
795;  Parkins  v.  Scott,!  Hurl.  &  C.  153; 
Ward  v.  Weeks,  7  Bing.  211;  Terwilligei 
V.  Wands,  17  N.  Y.  54;  Gough  v.  Gold 
smith,  44  Wis.  2t>2;  Hastings  v.  Stetson, 
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126  Mass.  329.  This  Is  but  the  appli- 
cation of  the  general  rule  that,  when  spe- 
cial damages  are  to  be  recovered,  they 
must  be  the  lejjal  and  natural  consequence 
arising  from  the  tort  Itself,  and  not  from 
the  wrongful  act  of  a  third  party,  remote- 
ly induced  thereby.  Grain  v.Petrie,6  Hill, 
524.  The  only  special  damage  which  the 
plaintiff  has  alleged  is  that  Sketchley  was 
informed  of  the  statements  and  declara- 
tions made  by  the  defendant,  and  with- 
drew his  offer  to  purchase,  and  that  the 
plaintiff  thereby  sustained  damage.  It  is 
not  alleged  that  the  defendant  ever  made 
any  statement  or  declaration  to  Sketch- 
ley,  or  in  his  presence,  or  that  he  directed 
or  authorized  any  of  his  statements  to  be 
communicated  to  him ;  nor  Is  it  alleged 
that  either  of  the  persons  to  whom  the  de- 
fendant made  such  statements  repeated 
ichem  to  Sketchley.or  by  whom  or  in  what 
manner  Sketchley  "was  Informed"  of  the 
statements.  The  only  connection  between 
the  statements  by  the  defendant  and  their 
reaching  Sketcliley  is  that  the  defendant 
made  them  for  the  purpose  of  circulating 
the  rumor  and  ccmveylng  the  impression 
that  the  plaintiff  had  violated  the  cove- 
nants and  conditions  of  his  leases.  This, 
however.  Is  too  remote  to  render  the  defend- 
ant liable.  We  are  of  the  opinion  that  the 
complaint  fails  to  state  a  cause  of  ac- 
tion, and  that  the  demurrer  was  properly 
snatained,  and  the  Judgment  ia  therefore 
aflBrmed. 

Weconcur:  Patebeon.J.;  Garoutte.J. 


W  Cal.   U9 

MiixER  T.  CcELHo,  (two  cases.   No8.  13,- 
581, 13,633.) 

{Supreme  Court  of  California.    Ang.  21, 1891.) 

Boundaries — Obliteration  op  Monuments — BVB- 
SEQCKNT  Surveys — Conflict— Evidence. 
In  an  action  tor  recovery  of  land,  involv- 
ing a  dispute  as  to  boandaries,  it  appeared  that 
IJie  township  was  partly  surveyed  in  1866,  and 
the  south-west  corner  of  the  section  In  contro- 
versy located  and  marked ;  that  in  1871  the  sur- 
vey was  completed  on  this  comer;  and  that  there 
was  delineated  on  the  plat,  and  mentioned  in 
the  field-notes,  a  certain  road  running  north  and 
south  through  the  east  half  of  the  section.  Aft- 
erwards'the  stakes  and  monnments  of  the  orig- 
inal surveys  became  so  far  obliterated  its  to  re- 
quire restoration.  Plaintiff's  and  defendant's 
surveys,  starting  from  different  points,  were 
widely  variant.  Plaintiff  contended  that  the 
only  proper  way  to  restore  sectional  corners  was 
to  go  back  to  the  nearest  comer  of  the  original 
survey  east  of  the  section  in  dispute;  but  neither 
party  did  this,  and  there  was  evidence  that  no 
such  corners  could  be  found.  Plaintiff's  survey 
started  from  the  road  mentioned  in  the  survey  of 
1871.  This  survey,  however,  was  entirely  dis- 
credited by  defendant's  witnesses.  Measuring 
from  the  south-west  oomer,  which  was  undis- 
puted, one  mile  east  for  the  south-oast  corner,  it 
was  found  to  be  nearly  half  a  mile  south-east 
of  the  point  where  plaintiff's  survey  located  it. 
Beld,  that  the  Jury  were  not  bound  to  accept  the 
measurements  from  the  road  as  conclusive,  and 
that  a  verdict  for  defendant  was  not  unsup- 
ported by  the  evidence. 

In  bank.  Appeal  from  snperior  conrt, 
San  Luis  Obispo  county ;  T.  H.  Rearden, 
Jadge. 

Action  by  Henry  Millpr  against  Bernar- 
dino Cuelho   for  the   recovery   of  land. 


There  was  Judgment  for  defendant,  and 
plaintiff  appeals.     AfBrmed. 

Cbas.  E.  Wilson  and  W.  U.  Spencer,  for 
appellant.  J.  M.  Wtlcoxon,  for  respond- 
ent. 

Bgattt,  C.  J.  The  plaintiff  In  this  ac- 
tion prosecutes  separate  appeals.  No.  18,- 
691  from  the  judgment,  and  No.  13,638 
from  an  order  overruling  his  motion  for  a 
new  trial.  No  error  la  assigned  upon  the 
first  appeal,  hot  in  support  of  his  appeal 
from  the  order  denying  a  new  trial  plain- 
tiff contends  tbat  the  verdict  is  contrary 
to  the  evidence.  The  action  is  for  the  re- 
covery of  land,  and  the  plaintiff  is  an- 
doubtedly  the  owner  of  the  Idgal  snbdi. 
visions  described  in  his  complaint;  the 
only  qnestlon  In  the  case  being  whether  a 
certain  spring  In  the  possession  of  the  de- 
fendant is  situated  within  the  limits  of 
such  subdivisions  as  originally  surveyed 
by  the  government.  Thedefendant  claims 
that  the  spring  is  upon  an  adjoining  sub- 
division, the  government  title  to  which  ia 
in  him.  It  will  be  readily  understood 
from  this  statement  that  the  dispute  arises 
oat  of  the  fact  that  the  stakes  and  other 
monuments  by  which  the  section  and 
quarter  section  comers  of  the  offleial  sur- 
vey were  originally  marked  have  become 
BO  far  obliterated  as  to  require  restoration 
by  means  of  new  surveys.  As  frequently 
happens  In  such  cases,  the  different  sur- 
veyors who  have  undertaken  this  task 
have  arrived  at  widely  variant  results,^ 
the  surveyor  for  plaintiff  locating  bis  lines 
so  as  tn  include  the  spring,  and  those  em- 
ployed by  defendant  bringing  it  within 
his  lines.  We  are  asked  to  decide,  as  mat- 
ter of  law,  that  the  verdict  for  defendant 
Is  wholly  unsupported  by  the  evidence, 
because  his  surveyor  did  not  use  a  proper 
method  in  his  attempt  to  restore  the  Inst 
corners  of  the  section  in  which  the  lands 
of  both  parties  are  Included.  It  seems 
that  the  exterior  lines  of  the  township 
were  surveyed  by  a  deputy  surveyor, 
named  Freeman,  In  1856,  who  at  the  same 
time  surveyed  some  of  its  Interior  or  sec- 
tion lines.  It  Is  conceded  on  all  aides  that 
Freeman  was  very  careful  and  accurate 
In  his  work,  both  In  measuring  his  lines 
and  marking  his  comers.  But  the  deputy 
who  completed  the  survey  of  the  section 
lines  of  this  township  In  1871  is  said— by 
some  of  the  witnesses,  at  least — to  have 
been  careless  and  inaccurate,  and  it  does 
notappearxhatanyof  the  stakes  or  monu- 
ments by  which  he  marked  his  corners  are 
now  discoverable,  although  many  of 
Freeman's  stakes  and  other  marks  are 
still  standing  and  easily  found.  The  par- 
ticular section  (section  8)  in  which  the 
premises  in  controversy  are  included  was 
partly  surveyed  by  Freeman ;  that  is,  he 
located  and  marked  thesouth-west  corner 
of  the  section,  and  seta  qnarter-post  on 
Its  south  line.  Afterwards,  when  Bead 
completed  the  survey  of  the  township,  he 
closed  hla  survey  of  section  8  on  these  cor- 
ners, and  laid  it  down  on  the  township 
plat  as  a  regular  section,  one  mile  square, 
and  containing  640  acres.  The  plat  made 
and  returned  by  hira,  and  approved  by 
the  surveyor  general,  does  not  Indicate 
the  position  of  the  spring,  and  fals  field- 
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notes  contain  no  reference  tott;  but  tbere 
is  delineated  un  the  plat,  and  mentioned 
In  the  field-noteu,  a  certain  road  extend- 
ing north  and  south  through  the  east 
half  of  the  section,  and  thence  north-east 
through  the  south-east  quarter  of  section 
5.  In  the  field  notes  the  distance  from  the 
north-east  and  south-east  corners  of  sec- 
tion 8,  a  t  which  this  road  is  intersected  by 
the  north  and  south  lines  of  section  8  and 
the  east  line  of  section  5,  is  given.  The 
surveyor  for  plaintiff,  failing  to  discover 
Read's  corners,  has  taken  this  road  as  the 
basis  of  his  survey  and  the  means  of  re- 
storing the  lost  boundaries  of  sections. 
He  admits  that  the  road  is  not  now 
where  it  was  in  1871,  but  Its  old  situs  is 
so  satisfactorily  proven  by  him  and  a 
number  of  other  witnesses,  that,  if  it  Is 
to  control  in  the  re-establishment  of  the 
section  llnuB,  the  claim  of  plaintiff  to  the 
spring  seems  to  be  well  founded.  But  the 
misfortune  of  plaintiff's  cafie  ia  that.  If  the 
defendant's  witnesses  are  to  be  believed, 
Head's  survey  is  completely  discredited, 
and  no  more  reliance  can  be  had  upon  bis 
notes  as  to  the  location  of  the  road  than 
upon  other  statpments  therein,  which 
must  be  erroneous  if  those  respecting  the 
road  are  correct.  As  above  stated,  his 
survey  of  section  8  closes  on  Freeman's 
comers,  and  shows  a  regular  square  of 
640  acres;  but,  measuring  from  Free- 
man's monument  at  the  south-west  comer 
(the  location  of  which  is  undisputed)  one 
mile  to  the  east  for  the  south-east  corner. 
It  is  found  to  be  nearly  half  a  mile  south- 
east of  the  point  where  plaintiff's  survey 
locates  it,  measuring  from  the  road.  Such 
being  the  case,  It  cannot  be  said  that  the 
Jury  were  bound  to  accept  the  measure- 
ments from  the  road  as  conclusive,  for 
who  can  say  whether  Read's  mistakes 
were  made  In  those  measurements  or  In 
Ills  measurements  to  Freeman's  corners? 
That  he  made  au  error,  and  a  very  seri- 
ous error,  in  one  or  the  other  set  of  meas- 
uremeuts  Is  clearly  proved  if  the  witnesses 
for  the  defendant  tell  the  truth;  and  for 
the  purposes  of  this  decision  we  must  as- 
sume that  the  jury  believed  them,  and 
were  right  in  believing  them.  The  appel- 
lant. Ignoring  the  weakness  of  his  own 
case,  directs  the  whole  force  of  his  argu- 
ment against  the  defendant's  survey, 
which  he  claims  Is  wholly  unreliable,  be- 
cause It  started  from  the  wrong  corner  of 
the  section.  He  contends  that  the  only 
way  to  restore  the  lost  sectional  corners 
of  a  township  survey  is  to  retrace  the 
lines  as  they  were  originally  run,  from 
south  to  north  and  from  east  to  west,  go- 
ing back  for  this  purpose  to  the  nearest 
ascertainable  corner  of  the  original  survey 
east  of  the  section  In  dispute.  But,  con- 
ceding the  correctness  of  this  rule,  the 
plaintiff,  upon  whom  rested  the  burden  of 
proof,  himself  disregarded  it.  He  com- 
plains that  defendant  did  not  start  from 
some  of  Read's  corners  east  of  section  8, 
but  neither  did  he.  Besides  this,  his  evi- 
dence seems  to  show  that  no  such  corners 
could  be  found.  If,  therefore,  plaintiff's 
survey  was  sufflcient  to  make  out  a  prtm& 
tkcfe  case  for  him,  the  defendant's  survey 
was  certainly  competentfor  the  purpose  of- 
rebuttaL    We  cannot  see  that  the  supe- 


rior court  erred  in  holding  that  the  ver. 
diet  of  the  jury  was  not  In  conflict  with 
the  evidence.  Judgment  and  order  af- 
firmed. 

We  concur:  Harrison,  J.;  Patrrson, 
J.;  McFakivANd,  J.;  De  Haven,  J  ;  Qa- 
BOOTTE,  J. ;  Shabpstkin,  J. 


S  Cal.  TTnrep.  4<0 

TiBBETTB  et  tU.  V.  Campbell,  Judge.    (No. 
13,99«.) 

(Supreme  Court  of  Calif  omia.  Sept.  5, 1891.) 
Handahcs  to  Judob — Remeot  bt  Appeal. 
Mandaw/us  will  not  lie  to  compel  the  sas- 
taining  of  a  motion  for  judgment  made  by  peti- 
tioner in  an  action  in  the  trial  court,  aad  to  per- 
mit bim  to  prove  certain  allegations  of  bis  com- 
plaint; appeal  being  the  proper  remedy,  if  such 
rulings  be  erroneous. 

In  bank. 

Application  by  Tibbetts  and  others  lor 
maadawus  to  compel  John  L.  Campbell, 
judge  of  the  superior  court,  to  receive  cer- 
tain evidence  la  a  pending  suit.  Writ 
denied. 

LutberC.  TfAAette,  for  petitioners. 

Per  Cubiam.  The  aflBdavlt  in  this  case 
does  not  state  facts  sufficient  to  entitle 
the  i>etitlonerB  to  a  writ  of  mandate  di- 
recting the  respondent  to  do  any  of  the 
things  which  It  is  alleged  that  he  has  re- 
fused to  do.  The  overruling  of  petition- 
ers' motion  for  a  judgment  in  their  favor 
in  the  case  of  Tibbetts  et  al.  v.  The 
Riyeralde  Banking  Company  et  al.,  and 
the  refusal  to  allow  the  plaintiffs  therein 
to  prove  certain  matters  alleged  in  their 
complaint,  were  declstons  of  questions  of 
law  arising  during  the  trial.  If  there  was 
any  error  in  such  rulings,  the  petitioners 
were  afforded  a  plain,  speedy,  and  ade- 
quate remedy  by  an  appeal  from  the  final 
judgment  renderea  in  the  action.  Applica- 
tion for  writ  denied. 


9!   Cal.   M 

Ontario  State  Bank  ▼.  Gerry  et  nx. 

(No.  13,993.) 

(Swpreme  Court  of  California.    Sept  7, 1891.) 

HoicssTBAi) — Liability  roit  Dbdts — Unrecorded 

MoRTQAaE. 

Under  Civil  Code  Cal.  i  1311,  subd.  i,  pro- 
viding that  the  homestead  is  subject  to  sale  in 
satisfaution  of  judgments  obtained  on  debts  se- 
cured by  mortgage  on  the  premises  executed  and 
recorded  before  the  declaration  of  homestead 
was  filed  for  record,  an  unrecorded  contract  for 
the  purchase  of  real  estate,  given  to  the  hus- 
band, and  assigned  by  him  as  seccurity  for  a 
debt,  cannot  be  enforced  by  the  assignee  against 
the  wife's  recorded  daim  of  homestead  in  the 
land,  although  it  was  afterwards  paid  for  by 
the  husband,  and  the  title  taken  in  her  name. 

In  bank.  Appeal  from  superior  court, 
San  Bernardino  county;  John  L.  Camp- 
bell, Judge. 

Action  by  the  Ontario  State  Bank 
against  John  Gerry  and  Eliza  Gerry,  his 
wife,  upon  a  promissory  note  executed  by 
defendant  John  Oerry,  and  to  establish 
a  lien  on  the  homestead  of  defendants. 
Judgment  for  pinlntiff,  and  defendants 
appeal.  Reversed  in  part  and  affirmed  La 
part. 
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I,.  B.  Tabta  and  B.  C.  RoJfe,  for  appel- 
lants.   Waters  &  Oird,  for  respondent. 

McFarland,  J.  On  November  29, 1887, 
the  defendant  John  Gerry  made  a  promis- 
Bury  note  to  plaintiff  lor  fl,500  and  inter- 
est, payable  in  three  raontlis.  Gerry  was 
at  that  time  the  bolder  of  a  written  eon- 
tract  from  one  Osborn,  who  was  then  the 
owner  of  the  lot  of  land  and  premlaes  de- 
scribed in  the  complaint,  by  ivhich  Gerry 
was  entitled  to  a  conveyance  of  said  lot 
upon  his  payment  of  certain  money;  and 
when  Gerry  save  said  note  to  plaintiff  he 
aaaif^ned  said  contract  to  plaintiff  as  se- 
curityforthepaymentof  said  note.  After- 
wards Gerry  jmid  to  Osbom  ail  the  mon- 
ey due  on  said  contract;  and,  at  Gerry's 
request,  Osborn  executed  a  deed  of  con- 
veyance of  said  lot  to  thn  defendant  Eliza 
Gerry,  who  was  and  Is  the  wife  of  said  de- 
fendant John  Gerry,  which  deed  was  re- 
corded July  8, 1888.  The  defendants  were 
reaidine  on  said  lot,  and  on  July  10, 188S, 
thn  derendant  Eliza  duly  executed  and 
bad  recorded  a  declaration  of  homestead 
on  said  premises.  At  that  time  she  had 
no  Itnowledge  (if  that  be  material)  of  the 
said  assignment  of  said  contract  to  plain- 
tiff. Said  assignment  was  never  recorded ; 
nor  was  there  any  rtHsord  of  any  claim  of 
lien  of  any  character  in  favor  of  plaintiff 
against  said  premises.  This  present  ac- 
tion wau  commenced  March  7, 1889,  to  re- 
cover a  judgment  against  John  Gerry  for 
the  amount  due  on  said  note,  and  nlso  to 
enforce  a  lien  for  the  same  on  said  prem- 
ises against  both  defendants.  The  defend- 
ants answered,  setting  up  their  homestead 
right.  The  court  below  gave  judgment 
against  John  Gerry  for  the  amount  of  the 
note,  and  also  decreed  the  sale  of  the 
premises  and  the  foreclosure  of  all  the 
right  and  title  of  both  defendants  in  and 
to  the  same;  and  defendants  appeal  from 
the  judgment. 

The  part  of  the  judgment  which  decrees 
the  sale  of  the  premiHes  is  erroneous.  The 
court  seems  to  have  acted  upon  the  theory 
that,  as  tiie  wife  was  not  a  subsequent 
purchaser  for  a  valuable  consideration, 
therefore,  as  against  her,  the  prior  unre- 
corded mortgage  was  valid.  But  the 
doctrine  that  unrecorded  deeds  and  mort- 
gages are  good  except  as  against  subse- 
quent purchasers  for  a  valuable  considera- 
tion, does  not  apply  to  homesteads. 
Rights  to  homesteads  are  defined  by  the 
provisions  of  the  Code  which  directly 
deal  with  that  subject.  "The  doctrine 
bearing  upon  conveyances  made  to  binder, 
4elay,  or  defraud  creditors  has  no  appli- 
cation to  the  creation  of  a  homestead;" 
and  a  declaration  of  a  homestead  is  not  a 
"conveyance, "as  that  word  Is  used  gener- 
ally in  the  Code.  Section  1241  of  the  Civil 
Code  enumerates  the  cases  where  a  home- 
stead may  be  taken  for  a  debt,  and  It  can 
be  so  talien  in  no  other  instance.  The 
only  subdivision  of  that  section  upon 
which  respondent  could  rest  with  any 
planaibility  la  the  fourth,  which  is  as  fol- 
lows: "On  debts  secured  by  mortgages 
on  the  premises  executed  and  recorded  be- 
fore the  declaration  was  filed  for  record." 
It  makes  no  difference  that  the  mortgage 
(if  it  was  a  mortgage  on  the  land)  in  the 
case  at  bar  was  executed  by  the  hu^andl 


before  the  legal  title  vested  in  thetv'ie;  the 
mortgage  was  not  recorded  "before  the 
declaration  of  homestead  was  filed,"  and 
therefore  cannot  be  enforced  against  the 
wife's  claim  of  homestead;  and  the  wife 
has  a  right  in  the  homestead  which  she 
can  protect,  not  only  against  the  hus- 
band's creditors, but  against  the  husband 
himself.  The  respondent  could  have  pro- 
tected his  mortgage  by  simply  recording  It. 
There  is  no  qnestion  here  about  the  mo- 
rality of  the  transaftlon.  It  is  simply  a 
matter  of  statutory  provision.  The  judg- 
ment, so  far  as  It  adjudges  the  sale  of  the 
premises  described  In  the  complaint  and 
theforeclosure  of  appellants'  interest  there- 
in, is  reversed.  In  all  other  respects  It  is 
affirmed. 

"We  concur:  Bkattt,  C.J.;  Gabodttb, 
J.;  De Haven,  J.;  Habbison,  J.;  Shabp- 
BTEIN,  J. 


(SI  Cal.  101) 

Mines  d'Or  db  Quabtz  Mountain  SoasTE 
Anonyms  et  al.  v.  Suprrior  Court  of 
Fresno  County.    (No.  14,420.) 
(Supreme  Court  of  CcMfomia.    Sept.  8, 1891.) 
Writ  or  Pkohibitiox — Whbit  Iescid. 
Where  a  court  having  jurisdiction  of  the 
sabject-matter  ordered  service  of  summons  by 
publication,    defendant  was  not  entitled   to  s 
writ  of  prohibition   to  stay  proceedinRS  until  he 
should  enter  a  general  appearance  or  be  person- 
ally served  with  summons,  appeal  from  the  judg- 
ment being  the  proper  remedy. 

In  bank. 

Application  by  the  Mines  d'Or  de  Quartz 
Mountain  Societe  Anonyme  for  writ  oi 
prohibition  to  the  superior  court  of  Fres- 
no county.    Application  denied. 

Daniel  Titaa,  for  petitioners. 

Db  Haven,  J.  The  petitioners  are  non- 
residents of  the  state  of  CaJiforuia,  and  an 
action  against  them  is  pending  in  the  su- 
perior court  of  Fresno  county,  in  which 
that  court  made  an  order  directing  that 
the  summons  therein  be  served  upon  peti- 
tioners by  publication.  Thereafter  the  pe- 
titioners appeared  specially  in  the  action, 
and  moved  to  vacate  and  set  aside  that 
order  upon  the  alleged  ground  that  the  ac- 
tion is  iu  personam,  and  therefore  not  one 
In  which  summons  by  publication  is  au- 
thorized. The  motion  was  denied.  After 
this  petitioners  again  entered  a  special  ap- 
pearance in  said  action,  and  moved  for  an 
order  staying  all  proceedings  therein,  un- 
tU  the  summons  shoald  be  personally 
served  upon  petitioners,  or  until  such  time 
as  they  should  enter  their  general  appscu*- 
ance.  This  motion  was  also  denied,  and 
the  petitioners  now  ask  that  a  writ  oi 
prohibition  issue  out  of  this  court  com- 
manding said  superior  court  to  refrain 
from  further  proceeding  in  said  action  un- 
til petitioners  shall  enter  their  general  ap- 
pearance therein,  or  are  personally  served 
with  the  summons  in  the  action. 

We  do  not  deem  it  either  necessary 
or  proper  to  determine  at  this  time  wheth- 
er the  action  now  pending  against  peti- 
tioners in  the  superior  court  is  one  in 
which  the  summons  can  be  legally  served 
by  publication.  That  court  has  jurisdic- 
tion of  the  subject-matter  of  the.  action, 
and  whether  it  baa  Jurisdiction  over  Out 
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persons  '4  petitionen  i*  a  qoestton  which 
it  mu8t  'letermlne  tor  itnell  before  entering 
jndgnient  In  the  action,  and  which  it  has 
the  same  aatbority  to  pass  upon  as  any 
other  queBtion  of  law  or  fact  which  may 
arise  durini;  its  progress,  and,  it  in  the  de- 
cision error  shall  be  committed  to  the 
prejudice  of  petitioners,  the  law  affords 
them  a  plain,  spf«dy,  and  adequate  rem- 
edy by  an  appeal  from  any  Judgment 
which  may  be  entered  against  them. 
Agassiz  V.  Superior  (Jourt.  27  Pac.  Hep.  49, 
and  cases  cited.  Application  tor  writ  de- 
nied. 

We  concur:  Bbatty,  C.  J.;  GABorTxa, 
J.;  McFarlan'd,J.;  Harrison,J.;  Fateb- 
80N,  J. ;  Sharpstein,  J. 
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Pheston  v.  Fhey  et  al.    (No.  14,270.) 

{Saprtme  Cowrt  of  CaUfomia.     Sept.  9, 1891.) 

Blakdes— Etidbncb  — MrnoATioN  of  Damaoes — 

MaLICB— PBini.EOBD  COUMCNIOATIONS  — HaBM- 
LESS  EbBOB. 

1.  In  an  aotlon  for  slander,  evidence  thftt 
the  defamatory  statements  made  by  defendant 
were  common  reports  In  the  place  nrbere  plain- 
tiff formerly  lived  is  inadmissible  in  mitigation 
Of  damages. 

2.  Where,  In  an  action  for  slander,  a  vrit- 
ness  testifies  to  the  defamatorywords,  which  were 
spoken  in  his  presence,   and  which  olearly  Im- 

Euted  want  of  chastity  to  a  female,  it  is  harm- 
;s8  error  to  allow  him  to  state  what  he  under- 
stood to  be  the  Import  of  the  words,  since  they 
were  actionable  per  ne,  within  the  provisions  of 
Civil  Code  Cal.  §46. 

3.  In  an  action  for  slander,  defendant,  upon 
cross-examination,  was  asked,  "Hadn't  you  told 
some  things  about  her  [plaintiff]  prior  to  that 
timel"  Inferring  to  the  date  on  which  the  de- 
famatory words  were  spoken ;  and,  "Had you  made 
the  statements  prior  to  that  time)"  Held,  that 
the  answers  were  properly  admitted  for  the  pur- 
pose of  showing  malice. 

4.  In  an  action  for  slander,  it  api>eared  that 
the  defamatory  words  were  spoken  voluntarily, 
in  a  spiteful  and  malicious  manner,  to  one  W., 
who  repeatedly  told  defendant  that  he  did  not 
want  to  hear  them.  The  parties  had  met  for  the 
purpose  of  compromising  their  troubles,  upon 
plaintifi's  request,  at  W.'a  house.  W.  was  not 
retained  by  either  party  as  counsel  or  attorney. 
Heid,  that  the  statements  did  not  constitute  priv- 
ileged communications. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  San  Diego 
county:  George  PuTBRBAroH,  Judse. 

Action  to  recover  damages  for  slander 
by  Laura  F.  Preston,  an  unmarried  wo- 
man,  a;>;aiDst  Saruh  F.  Frey  and  Kd ward  S. 
Frey.  her  husband.  Trial  to  the  court. 
Judgment  for  plaintiff.  DefMidants  ap- 
peal.    Affirmed. 

V\aters&  Gird,  lor  appellants.  L.  GUI 
and  Trtppett  &  Neale,  for  respondent. 

Bblcher,  O.  This  is  an  action  to  re- 
cover daniageB  for  blander.  The  plaintiff 
Is  an  unmarried  woman,  and  the  defend- 
ants are  hushand  and  wife.  The  com- 
plaint alleges  "  that  on  the  7tb  day  of  Oc- 
tober, 1S89,  In  San  Uiegu  county.  Cal.,  the 
defendant  Saruh  F.  Frey  maliciously  spoke 
and  published, In  the  presence  and  hearing 
of  J.  F.  Walker,  of  and  conceruing  the 
plaintiff,  the  false,  unprivileged,  scandal- 
one,  and  slanderous  words  following)  to- 
wit,"  tban  aettlns  tbem.out;  "and  that 


said  defendant  thereby  intended  and  did 
impute  to  plaintiff  a  want  of  chastity, 
and  the  defendant  was  so  understood 
thereby  by  those  who  beard  her,  to  plain- 
tiff's damage  in  the  sum  of  twenty  thou- 
sand dollars. "  The  defendants  answered, 
speciflcaliy  denying  the  said  ailegatinns  of 
the  complaint,  and  for  a  separate  defense 
pleaded,  in  substance,  that  prior  to  said 
7tb  day  of  October  certain  controversies 
and  differences, set  forth  in  the  answer,  ex- 
isted between  plaintiff  and  the  defendant 
Sarah  F.  Frey ;  that  the  said  Walker  was 
an  attorney  at  law  and  Justice  of  the 
peace  at  Perris,  in  the  county  of  San  Diego ; 
that  at  the  request  of  plaintiff,  and  pur- 
suant to  agreement  between  plaintiff  and 
defendants  and  said  Walker,  plaintiff  and 
defendants  met  at  the  office  of  Walker 
tor  the  purpose  of  malting  an  amicable 
and  peaceable  settlement  of  said  matters 
of  difference  and  controversy,  Walker 
then  and  there  being  the  mutual  adviser 
and  counselor  of  both  plaintiff  and  de- 
fendants; and  that  all  the  statements 
made  by  defendants  concerning  plaintiff 
were  made,  in  the  course  of  an  attempted 
settlement,  to  Walker,  as  their  mutual 
counselor  and  adviser,  without  malice,  iu 
reply  to  allegations  and  demands  of  plain- 
tiff, and  to  the  end  that  an  amicable  set- 
tlement might  be  had,  and  for  no  other 
purpose:  and  that  all  of  said  statementa 
were  privileged.  They  further  allege  that 
all  of  said  slanderous  statements  were 
made  as  matters  of  common  report  only. 
The  case  was  tried  by  theconrt  without  a 
Jtiry,  and  the  findings  were  that  all  the 
allegations  of  the  complaint  wore  true, 
and  all  the  allegations  of  the  answer 
were  nntrne;  that  the  defendant  Sarah  F. 
Frey,  at  the  time  and  place  named,  mali- 
ciously spuke  and  published,  in  the  pres- 
ence and  bearing  of  J.  F.  Walker,  of  and 
couceming  the  plaintlfl,  the  false,  unprivi- 
leged, scandalous,  and  slanderous  words 
sec  forth,  and  that  the  plaintiff  had  been 
damaged  thereby  in  the  sum  of  fl,0OO; 
and  that  the  parties  prior  to  said  speak- 
ing and  publication  had  not  agreed  to 
submit  the  matters  of  grievance  between 
them  to  said  J.  F.  Walker.  Judgment 
was  accordingly  entered  in  favor  of  the 
plaintiff  for  the  snm  of  f  1,000  and  costs, 
from  which  and  from  an  order  denying  a 
new  trial  the  defendants  appeal. 

It  is  argued  for  appellants  that  the 
Judgment  should  be  reversed  because  of 
several  errors  committed  by  the  court  in 
the  reception  and  rejection  of  evidenc«, 
and  because  the  findings  were  not  Justi- 
fied by  the  evidence.  It  appears  that  the 
parties  formerly  lived  in  the  state  of  Kan- 
sas, and  had  been  living  in  the  town  of 
Perns.  In  San  Utcgo  county,  for  some 
three  years.  The  plaintiff  had  heard  that 
Mrs.  Frey  was  speaking  disrespectfully  of 
her,  and  circulating  slander's,  and  she 
wished  her  to  retract  the  slanders,  and  to 
sign  a  paper  to  that  effect.  At  plaintiff's 
request,  the  parties  met  at  Walker's  oflice 
to  talk  the  matter  over,  and.  if  possible, 
settle  their  troubles.  Mrs.  Frey  refusetf 
to  sign  any  paper,  and  proceeded  to 
make  the  statements  complained  of  in  re^ 
gard  to  the  plain  tifl's  past  life.  These 
statements  wen.  that  the  plalatllt  bad 


Digitized  by  LjOOQ IC 


534 


PACIFIC  SEIWBTEB.yoL.27. 


(Oal. 


been  In  a  bonae  of  prontltution ;  had  been 
afflicted  with  a  venereal  dlaeaec;  had 
given  birth  to  an  illegitimate  child;  and 
that  she  wau  in  love  with  a  young  man 
named,  and  had  exposed  her  peraun,  laid 
down  on  a  bed,  and  wanted  bim  to  go  to 
her.  Walker  tentifled  that  when  she  com- 
menced he  said:  "'Mrs.  Frey,  I  don't 
want  to  hear  this  story  at  all;  compro- 
mise this  matter,  and  stop  it.*  I  aslced 
her  not  to  tell  it,  but  Hhe  went  on  without 
any  answer  being  made."  And  again: 
"As  Mrs.  Frey  was  repeating  her  story,  I 
repeatedly  told  her  I  didn't  want  to  bear 
it,  and  that  it  was  not  what  I  was  there 
for.  No  one  there  requested  her  to  state 
what  she  did  say.  It  was  entirely  volun- 
tary on  her  part.  It  was  said  in  a  spite- 
ful, malicious  manner.  She  may  have 
said,  and  I  think  she  did  say,  that  those 
thingH  were  reported,  but  sheseveral  times 
turned  to  Miss  Preston,  and  said :  *  Fanny, 
you  know  it  is  so:'  and 'that  she  could 
prove  these  allegations  by  any  quantity 
of  wlmesses.'"  Mrs.  Frey  teetlfled:  "I 
don'*  know  whether  the  reports  were  true. 
I  know  that  there  were  such  reports  out 
against  her.  No  one  at  that  meeting 
asked  me  to  repeat  these  things.  I  did  so 
voluntarily.  At  the  time  I  made  these 
statements  to  Mr.  Walker  and  Miss  Pres- 
ton, in  Mr.  Walker's  office,  I  believed  the 
reports  to  be  true.  I  did  not  state  that 
the  reports  were  true,  but  said  that  I  bad 
beard  them." 

One  of  the  errora  assigned  was  the  re- 
fusal of  the  court  to  allow  defendants  to 
prove  that  the  statements  made  by  Mrs. 
Frey  were  common  reports  in  the  state  of 
Kansas.  The  evidence  was  objected  to  as 
irrelevant,  immaterial,  and  incompetent, 
and  we  think  the  ruling  proper.  The  law 
on  this  subject  is  stated  as  follows  In 
Newell  on  Defamation,  Slander,  and  Littel, 
(page  893.  §  70:)  "Evidence  of  previous 
publication  by  others  Is  inadmissible  in 
mitigation  of  damages.  The  fact  that 
others  besides  the  defendant  bavedefamed 
the  plaintiff  Is  a  wholly  irrelevant  matt-jr. 
And  so  is  the  fact  that  on  such  former  oc- 
casions the  plaintiff  did  not  sue  the  pub- 
lisher, or  take  any  steps  to  contradict  the 
charges  made  against  him.  And  when 
the  falsehood  thus  unchallenged  grows  to 
a  persistent  rumor  or  general  report, 
which  the  defendant  hears,  believes,  and 
repeats,  It  is  not  regarded  in  law  as  a 
mitigating  circumstance.  Evidence  of 
any  such  rumor  Is  altogether  Inadmissi- 
ble." And  see  the  sume  author,  p.  350,  §§ 
3,  4;  also,  13  Amer.  &  Eng.  Enc.  Law, 
p.  441 ;  and  Wilson  v.  Fitch,  41  Cal.  384. 

It  is  claimed  that  other  errors  were 
committed  In  the  reception  of,  and  in  the 
refusal  afterwards  to  strike  out,  portions 
of  the  testimony  of  Walker.  He  was  per- 
mitted to  state  all  that  was  said  and  done 
in  his  presence,  and  that  he  understood 
from  the  language  used  that  Mrs.  Frey  in- 
tended to  impute  to  the  plaintiff  a  want 
of  chastity.  It  Is  argued  that  some  of  the 
statements  made  by  the  witness  were  in 
relation  to  matters  not  within  the  Issues 
made  by  the  pleadings,  and  were  there- 
fore irrelevant  and  immaterial  lor  any 
purpose,  and  that  the  understanding  of 
.tbe  witness  as  to  the  import  of  the  words 


was  of  no  consequence,  and  proof  of  It 
therefore  wholly  inndmissible.  We  see  no 
material  error  in  the  rulings.  All  of  tbe 
statements  testified  to  were  made  on  tbe 
same  occasion,  and  were  parts  of  one 
transaction.  It  was  proper,  therefore, 
for  the  plaintiff  to  prove  all  that  was  said 
by  Mrs.  Frey,  and  how  it  was  said.  And 
if  it  was  error  to  allow  the  witness  to 
state  what  he  understood  to  be  tbe  import 
of  the  words  spoken, it  was  error  without 
barm.  The  wordsimputeda  wantofchas- 
tity  beyond  question,  and  were  actionable 
per  Be.    Civil  Code,  §  46. 

A  similar  objection  Is  made  to  some  of 
the  testimony  given  by  Mrs.  Frey  on 
cross-examination.  She  was  anked: 
"Hadn't  you  told  some  things  about  her 
[plaintiff]  prior  to  that  time?"  (October 
7, 1IS89;)  and,  "Had  you  made  the  state- 
ments prior  to  that  time?"  The  answers 
to  the  questions  were  properly  admitted 
for  the  purpose  of  showing  malice.  "It  is 
always  competent  in  an  action  for  def- 
amation to  prove  a  repetition  of  slander- 
ous charges  for  the  purpose  of  showing 
malice,  and  it  is  wholly  unnecessary  to 
plead  tbe  repetition  of  the  words. "  New- 
ell. Defam.  p.  349,  §  I. 

The  claim  that  the  findln&;s  were  not 
justified  by  the  evidence  is  rested  upon  the 
assumption  that  the  slouders  were  spoken 
under  circumstances  which  made  them 
privileged  communications.  A  privileged 
communication  Is  one  made  "without 
malice,  to  a  person  interested  therein,  by 
one  who  Is  uiso  Interested,  or  by  one  who 
stands  in  such  a  relation  to  the  person 
interested  as  to  atforda  reasonableground 
for  supposing  the  motive  for  the  commu- 
nication  innocent,  or  wlio  Is  requested  by 
the  peraon  interested  to  give  the  informa- 
tion." Civil  Code,  §  47,  subd.  3.  Here 
the  words  were  spoken  "In  a  spiteful, 
malicious  manner,"  to  one  who  was  not 
interested  therein,  and  who  repeatedly 
told  the  speaker  that  he  did  not  want  to 
hear  them.  The.v  were  spoken  voluntari- 
ly, as  shown  by  the  testimony  of  Walker 
and  admitted  by  Mrs.  Frey.  no  one  at  the 
nief ting  having  asked  her  to  repeat  them. 
Walker  sa.vs  he  "had  been  retained  by  nei- 
ther one  of  them  In  any  way,  shape,  or 
form,  as  a  counsel  or  lawyer."  Under 
these  circumstances,  the  statements  com- 
plained of  were.  In  our  opinion,  rightly 
held  by  the  court  below  to  be  malicious 
slanders,  and  not  privileged  communica- 
tions. See  Newell,  Defam.  p.  515,  §§114, 115. 
It  follows  that  the  judgment  and  order 
should  be  affirmed,  and  we  so  advise. 

Weconcur :  V akclirf,  C.  ;  Fitzqebald,  C. 

Per  Curiam.  For  the  reasons  given 
In  the  foregoing  opinion  tbe  Judgment  and 
order  are  affirmed. 


ti  CaL  » 
Perri  ▼.  Bbacmont.    (No.  13,737.) 
(Supreme  Court  of  California.    Sept.  8, 1891.) 

Swamp  Lakds— Contest— Isscfpicibsot  of  Coh- 
PLAIirr  —  DSTEKMISATIOX  OF   Entirb  Contbo- 

VKKST. 

The  complaint,  in  a  contest  concerning  the 
purchase  of  swamp  land,  alleged  that  defendant, 
in  1878,  filed  an  ap|iUoation  of  purchase,  and  le- 
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ceiled  •  oertillcate,  1»t  that  the  land  had  not ' 
then  been  surveyed  as  swamp  limd ;  that  in  1888 
plaintifl  llled  a  like  application,  and  also  a  pro- 
test against  the  issuance  of  any  further  evidence 
of  title  to  defendant;  and  that  plaintiff  was  at 
that  time,  and  is  now,  an  actual  settler  having 
Taluable  Iminrovements  on  the  land,  and  possess- 
ing all  the  personal  qualifications  entitbng  him 
to  purchase  U.  There  was  no  allegation  that  the 
land  had  been  surveyed  when  plaintiff's  appli- 
cation was  filed.  Held,  that  It  was  the  duty  of 
the  court  to  determine  the  entire  controversy, 
under  Pol.  Code  Cal.  SJ  8414,  8415,  which  pro- 
Tide  that,  in  certain  contests,  the  surveyor  gen- 
eral must  refer  the  matter  to  the  district  court, 
and  that,  after  such  reference,  either  pcoty  may 
bring  an  action  to  determine  the  conflict;  and 
that  plaintiff  was  entitled  to  a  judgment  as  to 
the  validity  of  defendant's  application,  even 
though  the  complaint  failed  to  show  the  survey 
necessary  to  validate  his  own.  Urton  v.  Wilson, 
65  Cal.  11,  3  Fac.  Bep.  411,  overruled. 

Tn  bank.  Appeal  from  superior  coart, 
Kern  county. 

Action  by  Perri  agaSnat  Beanmont  to 
determine  a  contest  reKarding  the  purch  ase 
of  swamp  and  overflowed  land.  There 
wasjudgmeut  for  defendant,  and  plaintifl 
appeula.    Ifevereed. 

J.  B.  Lamar  nnd  E.  Iioas8eaa,toT  appeK 
Innt.  Hagan  <ft  Van  Nean,  [Geo.  C.  Gor- 
haw,  Jr.,  of  counael,)  for  respondent. 

Dr  Haven,  J.  This  action  la  based  up- 
on an  order  of  reference  made  by  the  sar- 
■veyor  general  of  the  state  referring  to  the 
superior  court  of  Kern  county  a  contest 
concerning  the  rl>;ht  to  purchase  certain 
swamp  and  overflowed  land.  Itla  averred 
in  the  complaint,  In  general  terms,  that 
the  defendant,  Beaumont,  flled  with  tbe 
surveyor  general,  in  1873,  his  application 
to  purchaHe  the  land  in  controversy,  and 
that  In  1H74  a  certificate  of  purchase  was 
issued  to  htm  thereon,  and  that  at  the 
time  of  filing  said  application  tbe  land  had 
mot  beensurveyedoraecregated  as  swamp 
and  overflowed  land.  The  complaint  fur- 
ther alleges  that  plaintiff,  in  the  yearl888, 
flled  in  the  offlce  of  the  surveyor  general 
of  the  state  his  application  to  purchase 
BHld  land,  and  at  the  same  time  flled  a 
protest  against  the  isiiuance  of  any  fur- 
ther evidence  of  title  based  upon  defend- 
ant's application  and  certiticate  of  pur- 
chase. The  complaint  also  alleges  that 
at  the  date  of  bis  application  tbe  plaintiff 
was  and  still  Is  an  actual  settler  on  the 
land  applied  for,  and  has  valuable  Im- 
pruvements  therein,  and  that  he  possesses 
all  the  personal  quaiilioations  to  entitle 
lilm  to  purchase  the  said  land.  It  is  not 
averred,  however,  that  the  land  was  sur- 
veyed atthedate  of  plaintiff's  application. 
The  defendant  demurred  to  the  complaint 
upon  the  general  ground  that  it  does  not 
state  facts  suflicient  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained, 
and,  the  plaintifl  failing  to  amend,  the 
court  rendered  judgment  that  he  take 
nothing  by  tbe  action,  and  that  defendant 
recoverfrom  plaintiff  hiscosts.  Tbeplaln- 
tifi  appeals  from  this  judgment. 

It  is  clear  that,  upon  the  (acts  stated  In 
the  complaint,  the  plaintiff  was  not  enti- 
tled to  a  judgment  directing  the  approval 
of  his  applioation  to  purchase,  as  it  is  not 
:alleged  that  the  land  applied  for  -was  snr- 
,veyed  atthedate  It  was  made;  bat,  al- 
Cal.Rep.  26-28  P.— 36 


though  tbe  plaintiff  mav  not  liave  been 
entitled  to  all  the  relief  demanded,  still  if, 
upon  tbe  facts  alleged,  be  wa«  entitled  to 
any  relief  against  the  defendant,  tbe  de- 
murrer was  improperly  sustained,  and 
tbe  judgment  in  favor  of  defendant  for  his 
costs  is  erroneous.  The  complaint  does 
allegefacts  showingthe  defendant's  appli- 
cation and  the  certiflcate  of  purchase  is- 
sued thereou  to  be  Invalid,  and  conse- 
quently that  he  has  no  right  by  virtue 
thereof  tn  acquire  a  patent  from  the  state. 
The  question  Is  thus  presented  whether, 
in  view  of  these  facts,  the  judgment  ren- 
dered by  the  court  against  plaintiff,  and 
in  favor  of  defendant  for  his  costs,  was 
proper.  It  is  urged  by  respondent  that, 
inasmuch  as  the  complaint  does  not 
show  that  the  land  In  controversy  was 
subject  to  sale  at  tbe  date  of  plaintiff's 
application,  be  is  not  entitled  to  a  judg- 
ment as  to  the  validity  of  defendant's  ap- 
plication upon  the  facts  alleged,  and  is 
therefore  In  no  position  to  complain  of  tbe 
Judgment  appealed  from;  and  this  con- 
tention of  respondent  seems  to  have  been 
upheld  by  this  court  in  the  case  of  Urton 
V.  Wilson,  65  Cal.  11,  2  Pac.  Bep.  411,  and 
perhaps,  also,  in  Millidge  v.  Hyde,  07  Cal. 
6,  6  Pac.  Bep.  852,  and  It  may  be  that 
there  are  dicta  in  other  cases  which  also 
support  this  view.  The  decisions,  bow- 
ever,  have  not  been  uniform,  and,  upon 
full  consideration,  we  are  of  the  opinion 
that  the  rule  announced  In  Urton  v.  Wil- 
son, supra,  should  not  be  followed.  Tbe 
jurisdiction  of  the  superior  court  in  tbis 
class  of  cases  is  special,  and  is  conferred 
by  sections  3414  and  3115  of  the  Political 
Code,i  and  when  invoked  it  is  the  duty  of 
the  court  to  propeed  and  determine  the  en- 
tire controversy  referred  to  It  fordecislon. 
Garfleld  v.  Wilson,  74  Cal.  175,15  Pac.  Bep. 
620.  In  this  latter  case  the  court  also 
said:  "But  though  tbe  plaintiff  bad  no 
right  to  purchase  the  land,  and  even  if  be 
bad  not  sought  to  purchase  it,  ho  could 
still  contest  the  right  nf  tbe  defendants  to 
purchane  It."  This  is  in  accordance  with 
the  law  as  declared  in  the  earlier  and  well- 
considered  case  of  Cunningham  v.  Crow- 
ley, 51  Cal.  128.  in  construing  section  17  of 
tbe  "Act  to  provide  for  the  management 

>8ec.  8414.  'When  a  contest  arises  ooncemiog 
the  approval  of  a  survey  or  location  before  the 
surveyor  general  or  concerning  a  certiflcate  of 
purchase  or  other  evidence  of  title  before  the 
register,  the  ofUcer  before  whom  the  contest  is 
made  may,  when  the  question  involved  is  as  to 
the  survey,  or  one  purely  of  fact,  or  whether  the 
land  applied  for  is  a  part  of  the  swamp  or  over- 
flowed lands  of  tbe  state,  or  whether  it  is  includ- 
ed within  a  confirmed  grant,  tbe  lines  of  which 
have  been  run  by  authority  of  law,  proceed  to 
hear  and  determine  the  same;  but  when,  in  the 
Judgment  of  the  officer,  a  question  of  law  is  in- 
volved, or  when  either  party  derannds  a  trial  in 
tho  courts  of  the  state,  he  must  make  an  order  re- 
ferring the  contest  to  the  district  court  of  the 
county  in  which  the  land  is  situated,  and  most 
enter  such  order  in  a  record-book  in  his  offlce. 

Beo.  3416.  After  such  order  is  made,  eitheer 
party  may  brin^  an  action  in  the  superior  court 
of  the  county  in  which  the  laud  in  question  is 
situated,  to  determine  the  conflict;  and  the  pro- 
duction of  a  certified  copy  of  the  entry,  made  by 
either  the  surveyor  general  or  the  register,  gives 
the  court  fuU  and  complete  jurisdiction  to  hear 
and  determine  the  action. 
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and  sale  of  lands  belonKlnir  to  the  state, " 
(St.  1867-68,  p.  511,)  a  section  which  does 
not  materially  diSer  from  the  Hbove-cited 
sections  of  the  Political  Code.  In  that 
case,  in  speaking  of  the  object  and  scope 
of  the  action  to  determine  conflicts  aris- 
ing in  the  office  of  the  surveyor  general, 
the  court  said:  "The  purpose  of  the  ac- 
tion Is  not  to  annul  the  certlflcate  of  loca- 
tion or  purchase,  or  other  evidence  of  ti- 
tle: but,  if  both  of  the  parties  are  appli- 
cants for  the  purchase  of  the  lands,  the 
purpose  is  to  procure  a  determination  of 
the  question  as  to  which  applicant  has 
the  better  right  to  purchase  them;  or,  if 
tlie  contest  has  its  origin  in  a  protest, 
filed  hy  a  person  who  is  not  seeking  to 
purchase  the  lands  from  the  state,  the  pur- 
pose of  the  action  is  to  determine  whether 
the  party  against  whom  the  protest  is 
filed  has  the  right  to  purchase  the  lands ; 
and  the  annulment  of  the  certificate  of 
purchase,  or  other  evidence  of  title,  is 
merely  a  consequence  of  the  determination 
that  the  party  holding  it  was  not  enti- 
tled, as  against  the  other  party,  to  effect  a 
purcliase  of  the  lands.  In  other  words, 
the  statute  provides  a  mode  by  which, 
and  the  parties  In  whose  name,  an  action 
may  be  instituted  to  determine  which  par- 
ty has  the  better  right  to  purchase  the 
lands,  where  there  are  contesting  appli- 
cants, or  to  determine,  in  case  ot  a  mere 
protest,  whether  the  party  against  whom 
the  protest  is  tiled  is  entitled  to  make  the 
purchase. "  The  court  in  this  case,  as  well 
as  in  that  of  Garfield  v.  Wilson,  supra, 
was  speaking  of  a  contest  properly  orig- 
inating in  the  office  ot  the  surveyor  gener- 
al, and  referred  to  the  court  for  .leclsion. 
It  1b  onnecessary  at  this  time  to  determine 
whether  sections  3414  and  3415  authorize  a 
mere  volunteer,  who  does  not  seek  to  pur- 
chase the  land  himself,  and  who  does  not 
possess  the  personal  qualifications  enti- 
tling him  to  do  so,  or  one  who  is  without 
any  Interest  in  the  land,  to  be  affected  by 
a  sale  by  the  state,  to  originate  a  contest 
by  filing  a  protest  against  the  Issuance  of 
title  to  a  prior  applicant.  This  is  not 
such  a  case.  €pon  the  facts  stated  in  the 
complaint,  the  plaintiff  waa  a  person  au- 
thorized bylaw  to  initiate  this  contest, 
and  it  was  the  duty  of  the  court  to  decide 
as  to  all  the  matters  Involved  therein,  and 
referred  to  It  for  decision;  and  one  ques- 
tion BO  referred  was  as  to  the  right  of  the 
respondent  to  receive  from  the  state  a 
patent  for  the  land  involved  in  this  action. 
It  cannot  be  said  thnt  the  plaintitf  is  not 
aggrieved  by  the  failure  ol  the  court  to 
decide  this  part  of  tbe  controversy,  and 
adjudge  defendant's  application  void. 
The  plaintiff  is  an  actual  settler  upon  the 
land,  and  has  valuable  improvements 
thereon.  Tn  addition  to  this,  he  is  pos- 
sessed of  all  the  personal  qualifications 
which  would  entitle  him  to  purchase,  if 
tbe  land  were  surveyed,  and  it  is  alleged 
that  he  desires  to  purchase  it.  It  is  clear, 
therefore,  that  he  has  an  Interest  in  pre- 
venting defendantfrom  acquiringtbe  legal 
title  from  the  state.  But  the  Judgment  in 
this  case  leaves  the  defendant  free  to  pro- 
ceed upon  ills  present  application,  and  ac- 
quire Bucb  title,  and  it  cannot  be  assumed 
that  he  may  not  be  able  to  do  so.    A  pat- 


ent, although  based  upon  an  iavalld  appli- 
cation, is  conclusive  as  against  all  persons 
other  than  those  who  have  prior  to  its  is- 
suance initiated  a  valid  right  to  purchase 
from  the  state;  and,  upon  the  facts  al- 
leged, the  plaintiff  was  entitled  to  a  judg- 
ment which  would  make  it  impossible  for 
the  defendant  to  clothe  himself  with  such 
a  title  by  virtue  of  his  present  aiipllcatlon. 
The  judgment  must  be  reversed,  and,  we 
think,  it  would  be  proper  for  tbe  court 
to  still  permit  the  plaintitf  to  amend  his 
complaint  by  adding  thereto  an  averment 
that  the  land  In  controversy  was  sur- 
veyed at  the  date  of  bis  application,  if  he 
8o  desires. 

We  concur:  Bexttt,  C.  J.;  SHAnr- 
BTEiN,  J.;  McFari.and,  J.;  Patubsu^-,  J. ; 
Harbison,  J. ;  Garoutte,  J. 


n  Cat.  in 
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(No.  14,170.) 

{Svepreme  Comt  of  California.    Bept  9, 1891.) 

Taxation  o»  Costs — Bdhden  of  Proof — Necks- 
bakt  dlsbobsemexts. 

1.  Where  the  prevailing  party  inserts  a  charge 
in  his  memorandum  of  costs  which  does  not  ap- 
pear upon  its  face  to  be  a  necrssaiy  and  proper 
disbursement,  the  burden  of  proof  is  upon  tho 
claimant. 

2.  A  charge  of  tSOOfora  map  in  a  bill  of  costs 
is  not  a  necessary  disbursement,  appearing  as 
such  on  !^J  face,  which,  unless  controverted, 
will  control  the  court  on  taxation. 

Commissioners'  decision.  Departmmt 
2.  Appeal  from  superior  court,  San  Ber- 
nardino county;  C  W.  C.  Kowell,, Judge. 

Action  by  George  Miller  against  High- 
land Ditch  Company  et  al.  Defendants 
appeal  from  an  order  refusing  to  retax 
plaintiff's  costs.  Order  reversed.  For  for- 
mer report,  see  25  Pac.  Rep.  650. 

Waters  <6  Gird  and  George  IS.  Otta,  for 
appellants.  WilUs,  Cole  A  Craig  and  Har- 
ris &  Gregg,  for  respondent.  

Belcbisr,  C.  This  is  an  appeal  from  an 
order  of  the  court  below  refusing  to  retax 
the  plaintirf's  costs.  It  appears  from  the 
bill  of  exceptions  that  a  duly-verified 
memorandum  of  costs,  a  copy  ot  which  is 
set  out,  was  filed  by  the  plaintitf  in  prop- 
er time.  One  o>  tbe  items  in  the  memo- 
randum is  as  follows:  "Paid  J.  B.  Pope 
for  map  introduced  in  evidence,  adopted 
by  judge  In  his  findings,  and  made  part 
thereof,  $500."  Other  items  are  for  the 
attendance  of  witnesses  a  stated  number 
of  days.  The  defendants  served,  and  filed 
in  due  time,  notice  ot  motion  to  retax  tlie 
costs,  and  their  objection  to  the  item 
above  quoted  was:  (1)  That  the  same 
is  not  a  proper  charge,  nor  authorized  by 
law  to  be  includecj  in  plaintiff's  bill  <rf 
costs.  (2)  That  said  charge  is  excessive, 
and  far  beyond  the  value  of  said  map; 
that  said  map  id  ot  not  any  greater  value 
than  $5,  and  could  not  have  cost  the  plain 
tift  herein  a  greater  sum. "  The  objections 
to  the  other  items  were  that  the  charges 
were  for  a  greater  number  of  days  than 
the  witnesses  were  actually  in  attendance. 
"Thereafter  the  defendants' Bald  motion 
came  on  regularly  for  hearing  before  th« 
court,  both  parties  appearing  by  coansel. 
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»nd  plaintiff  latrodueed  no  evidence  what- 
ever, whereupun  the  court  reluHed  to 
strike  out  any  part  of  any  of  tlie  said 
itema  of  cnets,  and  denied  dclendanta'aaid 
motion ;  to  wbicli  rulinK  the  delendanta  did 
then  and  there  duly  except."  The  re- 
spondent contends  that,  in  a  case  like 
this,  the  burden  is  upon  the  party  mov- 
ins  to  8trik«  out,  and  that,  as  no  evidence 
was  oflered  at  the  hearlnx  ot  the  motion 
as  to  the  cixoumstanoes  under  which  the 
map  was  made  and  introdueed  in  evi- 
dence, or  as  to  Its  value,  It  must  be  pre- 
sumed that  the  court  belnw  did  not  abuse 
its  discretion  In  alluwlns  the  charge  there- 
tor  to  stand  as  made ;  and  in  support  of  this 
position  Bambart  v.  Kron,  28  Pac.  Rep. 
210,  is  cited.  In  that  case  a  cost-bill  was 
filed,  and  aU  thn  items  in  it  were  for  the 
attendance  ot  witnesses,  and  the  tees  ot 
the  sheriff,  clerk,  and  reporter.  A  motion 
was  made  to  retax  the  costs,  by  striking 
out  each  and  every  item  there<if,  upon  the 
ground  that  none  of  the  items  were  In- 
curred by  the  respondent  in  establishing 
his  defense  to  the  action,  but  that  each 
ot  tbem  was  Incurred  by  his  co-defendant. 
The  motion  was  denied  by  the  trial  court 
and  on  appeal  it  was  held  that  the  allow- 
ance or  disallowance  of  items  for  the  ex 
pensesand  disbursements  incurred  opoi 
the  trial  of  an  action  must  be  left,  in  near- 
ly every  Instance,  to  the  discretion  of  the 
judge  before  whom  the  cause  was  tried ; 
that  there  was  nothing  in  the  record 
showing  that  the  court  did  not  properly 
exercise  its  discretion  in  refusing  to  strike 
out  the  Items  objected  to;  and  that  the 
memorasdnm  ol  costs  was  properly  veri- 
fied, "and  unless  controverted,  should 
control  the  decision  of  the  court. "  This  is 
undoubtedly  the  correct  rule  where  the 
charges  appear  on  their  face  to  be  for 
proper  and  necessary  disbursements  io 
the  action.  The  rule,  however,  ought  not 
to  be  extended,  and,  in  our  opinion,  it 
should  not  be  applied  where  the  charges 
do  not  appear  on  their  face  to  be  proper 
and  necessary.  In  such  cases  the  burden 
should  be  on  the  claimant,  and  not  on  the 
Qioviug  party,  and.  If  he  falls  tu  intro- 
duce evidence  to  JiistifT  and  sustain  hla 
charges,  they  should  be  stricken  out  on 
motior.  Fur  example,  If  the  prevailing 
party  should  put  in  his  cost-bill  charges 
for  the  services  of  an  expert  accountant, 
or  of  a  surveyor  In  the  field,  such  charges 
would  not  appear  on  their  face  to  be  nec- 
essary disbursements,  (Faulkner  v.  Ben- 
dy, 79  Cal.  265,  21  Pac.  Rep.  754;  Haynes 
V.  Mosber,  15  How.  Pr.  316;  Mark  v.  City 
ot  Buffalo,  87  N.  Y.  189;)  and  he  ought  not 
to  be  permitted  to  rest  on  bis  oars  and 
say,  because  the  court  may  hare  appoint- 
ed the  expert  or  directed  the  survey,  that 
bi3  verified  memorandum,  unless  contro- 
verted by  proofs  on  the  other  side,  must 
control  the  decision.  In  this  case  we  think 
the  charge  for  the  map  comes  within  the 
exception  above  stated.  Presumably  the 
map  was  made  tor  the  plaintiff  and  at 
bis  request,  and  the  burden  was  therefore 
upon  him  to  show  that  the  disbursement 
was  a  necessary  and  proper  one  In  the  ac- 
tion. We  advise  that  the  order  be  re- 
veised.  and  the  cause  remanded,  with  in- 
•tructlomi  to  the  court  below  to  sustain 


the  motion  Of  delendants  to  strike  oat 
from  the  cost-bill  the  item  of  ffiOO  abov* 
mentioned. 

We  concur:     VAKCUxr,    C;  Fitzobb- 

ALD,  C. 

Per  CnRiAU.  For  the  reasons  given  In 
the  foregoing  opinion  the  order  is  re- 
versed, and  the  cause  remanded,  with 
InstructlouH  to  the  court  below  to  sustain 
the  motion  of  defendants  to  strlkeoutfrom 
the  cost-bill  the  item  of  $500  above  men- 
tioned. 

(91  CaL  U» 

(No.  13,892.) 
Bept  10, 1891.) 


Pico  ▼.  COHN  et  Hi. 

(Supreme  Court  of  California. 
Vaoatios  or  Deorbr— Fbaud— Bribiko  WrrsiSB. 
A  decree  will  not  be  vacated  merely  be- 
osDse  the  prevailing  party  obtained  It  by  bribing 
a  witness  to  swear  falsely.  AfBrming  96  Pao. 
Rep.  070. 

On  rehearing. 

Andersoo,  FttzgernM  A  Anderson,  De 
Valle  A  MuBday,  and  Smith,  Winder  A 
Smith,  tor  appellant.  A.  Branson  and 
Stephen  M.  White,  for  respondent. 

Pbb  Cdbiam.  After  a  full  conslderatloa 
otthe  argument  presented  upon  the  re- 
liearlng  in  this  cause,  we  are  satisfied  with 
the  former  decision  rendered  in  February, 
(25  Pac.  Rep.  970,  land  for  the  reasons  there 
given  the  Judgment  appealed  from  is  af- 
firmed 

-  (91  Cal.  n) 

Pbopls  t.  Parker.    (No.  20,806.) 
(Supreme  Court  of  CMfopmia.    Bept  7, 1891) 

BVBOLABT— iNTOBMATIOy  —  0>1IPLAINT  ASS  COM- 
MITMENT — 8DBPI.a8AQB. 

L  A  magistrate  who  committed  a  person  on 
the  charge  of  burglary  returned  to  the  superior 
court  only  the  sworn  complaint,  upon  which  was 
indorsed  the  order  of  commitment.  Tbe  com- 
plaint alleged  that  the  accused  '■entered  a  bam 
with  intent  to  commit  larceny,  said  bam  being 
located  on  the  Simmons  ranch, "  eto.  The  com- 
mitment was  as  follows:  "It  appearing  to  me 
that  the  offense  In  the  within  deposition  men- 
tioned has  been  oommitted,  and  that  there  is 
sufficient  cause  to  believe"  *the  accused  gulltv 
thereof,*  etc.  Setd,  that  Penal  Ck>de  Cal.  |  809, 
providing  that  when  a  defendant  has  been  thos 
committed  the  district  attorney  shall  file  an  in- 
formation 'charging  the  defendant  with  such 
offense,"  did  not  authorise  an  information  charg- 
ing that  the  aocused  felonionsly  entwed  a  barn, 
"the  property  of  one  Q.  W.  Ditman,"  since  the 
information  must  be  based  entirely  on  the  com- 
mitment or  the  facts  stated  in  the  deponitions. 
Following  People  v.  Lee  Ah  Chuck,  06  Cal.  663, 
0  Pao.  Rep.  8B9,  and  People  v.  Vierra,  67  Cal.  281, 
7  Pao.  Rep.  640. 

2.  In  the  absence  of  any  other  description  ot 
the  bam,  the  allegation  of  ownership  was  neces- 
sary. 

In  bank.  Appeal  from  superior  court, 
Tulare  county;  William W. Cross,  Judge. 

Prosecution  tor  burglary  against  Flem 
Parker.  Defendant  before  plea  moved  to 
set  aside  the  Information,  which  being  d^ 
nled,  he  appeals.    Reversed. 

J.  S.  Clack  and  Charles  O.  LumbersoB, 
for  appellant.  Maurice  E.  Power,  Attj. 
Gen.  Hart,  and  Wm.  H.  Lay  son,  tor  re- 
spondent. 

Garoutte,  J.  An  information  was  filed 
charging  the  defendant  with  the  crime  ol 
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buFKlary.  Before  pleading  he  moved  to 
eet  aside  the  Informatlun  npontbe  ground 
"that  he  had  not  been  legally  committed 
by  a  magistrate."  Upon  the  hearing  of 
the  motion  it  was  shown  tliat  G.  W.  Dlt- 
man  filed  a  sworn  complaint  before  a 
mapistrate,  alleging  "that  one  Flem 
Parker,  on  or  about  the  2nth  of  Novem- 
ber, 1890,  and  before  the  filing  ol  this  com- 
plaint, at  tlie  county  of  Tulare,  state  ol 
California,  did  willfully  and  unlawfully  en- 
ter a  barn  with  Intent  to  commit  larceny, 
said  barn  being  located  on  the  Simmons 
ranch,  in  said  Kaweah  township,"  etc. 
There  were  no  other  depositions  In  the 
case,  and  upon  the  complaint  was  Indorsed 
the  foUowing  commitment:  "It  appear- 
ing to  me  that  the  offense  in  the  within 
deposition  mentioned  has  been  committed, 
and  that  there  is  sufiiclent  cause  to  believe 
the  withlu-named  Flem  Parker  guilty 
thereof,"  etc.  The  Information  charges 
that  "the  said  Flem  Parker,  on  or  about 
the  20th  day  of  November,  ]8!)0,  and  be- 
fore the  filing  of  this  Informatlcm,  at  the 
county  and  state  aforesaid,  did  willfully, 
unlawfully,  and  feloniously  enter  a  cer- 
tain barn,  the  property  of  one  G.  W.  Dit- 
man,  with  intent  then  and  there  and  tbere- 
Id  to  commit  the  crime  of  larceny." 

The  motion  to  set  aside  the  information 
should  have  been  granted,  for  the  forego^ 
Ing  record  discloses  that  the  defendant 
was  never  committed  by  a  magistrate  for 
the  offense  charged  In  the  information. 
Under  the  law,  as  declared  in  People  v. 
Lee  Ah  Chuck,  66  Cal.  663,  6  Pac.  Rep.  859, 
and  People  v.  Vierra,  67  Cal.  231,  7  Pac. 
Rep.  640,  the  district  attorney  is  allowed 
to  file  an  Informntlon  based  either  upon 
the  offense  set  out  In  the  commitment  or 
upon  the  facte  disclosed  by  the  deposi- 
tions, and  that  is  the  limit  of  his  author- 
Ity.i  This  information  is  based  neither 
upon  the  commitment  nor  the  facts  set  out 
in  the  complaint  or  deposition.  It  alleges 
that  the  defendant  entered  a  certain  barn, 
the  property  of  one  G.  W.  DItman,  with 
the  iutent,  etc.  The  record  is  entirely  si- 
lent as  to  any  such  state  of  facts,  and  the 
district  attorney  in  framing  bis  informa. 
tion  is  bound  by  the  record. 

It  Is  insisted  that  the  allegation  of  own- 
ership of  the  barn  in  G.  W.  Uitman  la  im- 
material, and  therefore  harmless.  While 
In  charging  the  offense  of  burglary  it  may 
not  be  necessary  in  all  cases  to  allege 
ownership  of  the  property  entered,  yet,  In 
this  case.  It  was  a  necessary  allegation, 
for  It  constituted  the  entire  and  only  de- 
scription of  the  bam  which  the  defendant 
Is  charged  with  feloniously  entering.  Let 
the  judgment  be  reversed,  and  the  cause 
remanded,  with  directions  that  the  infor- 
mation be  set  aside. 

We  concur:  Bkattt,  C.  J. ;  I5vi  Haven. 
J.;  SiiARPsTEiN,  J. ;  McFarland,J.;  Hab- 

KISON,  J. 

<  Pen.  Code  Cal.  {  809 :  "  When  a  defendant  has 
been  examined  and  committed,  as  provided  In  seo- 
«on  873  of  this  Code,  It  shall  be  the  duty  of  the 
district  attorney,  within  SO  days  thereafter,  to  file 
in  the  superior  court  of  the  county  in  which  the 
offense  is  triable  an  information  charging  thede- 
fendaotwith  the  offense, "  eta 


Patbbbon,  J.  If  the  question  were  aa 
open  one,  I  should  say  that  an  informa- 
tion could  not  be  sustained  unless  it 
charged  the  uffeuse  charged  in  the  com- 
plaint, and  for  which  he  was  examined 
and  committed  by  the  magistrate.  Such 
it  appears  to  me  is  the  view  of  thesupreme 
court  of  the  Dnited  States  in  Hurtado  v. 
California,  110  U.  8.  516,  4  Sup.  Ct.  Rep. 
Ill,  292.  Our  own  cases,  however,  hold 
that  the  district  attorney  may  prosecute 
for  any  offense  shown  by  the  depositions 
taken  on  the  preliminary  examination.  I 
therefore  concur. 


M  CaL  U4 
San  Bernardino   Nat.  Bank  v.  Cot.ton 
Land  &  Water  Co.  etaJ.   (No.  14,380. ) 

(Supreme  Court  of  California.     Sept.  10,  1891.) 
Negotiable  Ixstkumests  —  Accommodation  Pa- 

PBB — InOOHSEMEXT  BT  CORFOBATIOS — NOTICB  TO 

HoLDBB — Findings. 

1.  In  an  action  on  a  note  signed  by  a  coi-po- 
ration,  and  by  its  president  and  one  other  director 
individually,  the  corporation  alone  answered, 
allying  that  it  was  merely  an  accommodation 
maker,  that  tiie  execution  of  such  a  note  was  In 
exisess  of  its  corporate  authority,  and  that  the 
payee,  and  the  bank  to  which  it  was  transferred 
after  maturity,  had  knowledge  of  the  fact  at  the 
time  of  the  execution  and  transfer.  The  presi- 
dent testified  that  he  told  the  payee  he  wanted 
the  money  for  his  individual  use,  and  that  he 
would  give  the  corporation  as  security.  The 
payee  testified  "that  he  knew  nothing  about  who 
was  the  principal  debtor,  or  for  whose  use  the 
money  was  obtained. "  The  evidence  showed  also 
that  the  note  was  made  under  a  resolution  of 
the  directors  of  the  corporation  to  "borrow"  the 
money;  that  Uie  resolution,  which  was  written 
by  the  president,  was  delivered  by  him  to  the 
payee  at  the  time  he  received  the  money ;  and 
that  the  signature  of  the  corporation  appeared 
first  upon  the  note.  Held  that,  as  the  evidenoe 
was  confiicting,  and  there  was  nothing  on  the  face 
of  the  transaction  to  indicate  that  it  was  not  in 
the  ordinary  course  of  business,  a  Judgment 
against  the  corporation  would  not  oe  disturbed. 

a.  A  finding  that  the  note  was  executed  for  a 
valuable  consideration  was  admitted  by  the  an- 
swer, and  was  not  inoonsistent  with  a  finding 
that  the  defendant  corporation  received  no  part 
of  the  consideration. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Ber- 
nardino county;  John  L.  Campbell, 
Judge. 

Action  by  San  Bernardino  National 
Bank,  a  corporation,  against  the  Colton 
Land  &  Water  Compauy,  a  corporation, 
and  others,  to  recover  on  a  promissory 
note.  There  was  Judgment  for  plaintlB, 
and  defendants  appeal.    Affirmed. 

Goodcell  &  Leonard,  for  appellants. 
trank  F.  Oater,  for  respondent. 

Fitzgerald,  C.  This  action  is  brought 
to  recover  on  a  promls«ory  note  for  $2,- 
500,  executed  by  the  defendants  to  the 
Farmers'  Exchange  Bank,  a  corporation, 
and  by  it  indorsed  to  plaintiff  after  matn- 
rlty.  The  note,  which  is  Joint  and  several, 
is  dated  July  28, 1887,  and  is  signed  b^  the 
defendants  In  the  following  order:  "Col- 
ton Land  and  Water  Company,  by  A.  B. 
Hotchklss,  Pres't.  A.  B.  Hotchltiss.  J. 
C.  Peacock."  The  demurrer  to  the  com- 
plaint was  properly  overruled.  The  Coi- 
ton  Land  &  Water  Company  alone  an- 
swered, alleging  that  it  was  merely  an 
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aecommodatlon  maker;  that  aueh  ezecv- 
tloo  of  the  note  was  in  excess  of  Its  corpo- 
rate  aothorlty ;  a>Dd  that  the  plaintiff  and 
its  assignor  had  knowledge  of  the  fact  at 
the  time  of  the  execution  aDd  transfer  of 
the  note.  Judgment  was  rendered  in  fa- 
vor of  plaintiff,  and  the  defendants  the 
Oolton  Land  &  Water  Company  and  A.  B. 
HotchkisH  appealed  from  the  judgment. 
Subsequently  an  appeal  was  taken  by  the 
defendant  corporation  from  the  order  re- 
fnsing  a  new  trial,  but  it  is  stipniatedtiiat 
both  appeals  be  lieard  as  one  upon  the 
same  transcript.  It  appcarstbat  tbenote 
sned  on  was  made  by  the  defendant  cor- 
poration in  pursuance  of  thefollo  wing  res- 
olution adopted  at  a  meeting  of  the  board 
of  directors  of  the  Colton  Land  &  Water 
Company,  held  at  Colton  on  the  27th  day 
of  July,  1887,  at  which  ilve  of  tlie  direct- 
ors, including  the  defendants  Hotchkiss 
and  Peacock,  were  prcHeut:  "Resolved 
by  the  board  of  directors  that  this  com- 
pany borrow  92,500,  and  execute  its  note 
therefor,  atregular  market  rate  of  interest, 
to  socb  person  as  might  have  the  money 
to  lend  it."  The  following  stipulation 
was  entered  Into  between  the  partien  here- 
to: "That  the  articles  of  incorporation 
of  the  Colton  Land  &  Water  Company  In- 
dnded  no  power  of  the  corporation  to 
make  accommodation  paper,  or  to  sign 
paper  as  an  accommodation  maker  or 
indoraer,  bnt  the  corporation  had  the 
power,  nnder  its  corporate  powers,  to 
sign  negotiable  paper  for  the  purpose  of 
paying  corporate  indebtedness,  or  for  in 
any  way  carrying  out  the  purposes  of  the 
incorporation,  as  set  forth  in  the  answer. 
Including  the  borrowing  of  money  for  its 
own  purposes."  Plaintiff  offered  no  evi- 
dence, but  rested  its  case  on  the  pleadings. 
The  defendant  Hotchkiss  was  sworn  as  a 
witness  lor  the  defense,  and  testilled  sub- 
stantially as  follows :  That  he  stated  to 
Mr.  Drew,  the  president  of  the  Farmers' 
Exchange  Bank,  that  he  wanted  the 
money  for  bis  individual  use,  and  that  he 
would  give  the  Colton  Land  &  W^ater 
Company  aa  security;  that  he  got  the 
money  on  the  note  sued  on,  and  used  it  for 
his  own  purposes,  and  that  the  Colton 
Land  &  Water  Company  was  simply  secu- 
rity thereon,  as  was  Mr.  Peacock;  that 
the  body  of  the  resolution,  in  pursuance 
of  which  the  note  was  given  and  the 
money  borrowed,  was  inhis  handwriting; 
and  that  he  delivered  it  with  the  note  to 
Mr.  Drew,  when  he  received  the  money 
from  the  bank,  at  which  time  he  was  the 
president,  and  acting  as  such,  of  the  Col- 
ton Land  &  Water  Company.  Mr.  Drew 
was  then  called  as  a  witness  for  the  de- 
fense, and  testified  substantially  "that  he 
knew  nothing  about  who  was  the  princi- 
pal debtor,  or  for  whose  use  the  money 
was  obtained  on  the  note. "  On  cross-ex- 
amination, he  stated  "that  he  understood 
the  money  was  for  Hotchkiss,  but  whether 
It  was  something  the  company  was  ow- 
ing him,  or  whether  it  was  borrowing  for 
him,  he  was  not  clear. "  The  statement  by 
Hotchkiss  that  the  defendant  corpora- 
tion signed  the  note  merely  as  accommo- 
dation maker  or  surety,  and  that  it  was 
so  understood  and  accepted  by  the  Farm- 
ers' Exchange  Bank,  is  contradicted  by 


Drew,  and  Is  inconsistent  with  the  act  nt 
the  board  of  directors  of  the  defendant 
corporation,  by  which  it  resolved  to  "bor- 
row" the  money,  and  with  the  fact  that 
the  resoIatloD,  which  was  written  by  Mr. 
Hotchkiss,  who  is  an  attorney  as  well  as 
president  of  the  corporation,  was  deliv- 
ered by  him  with  the  note  to  the  bank  at 
the  time  he  received  the  money,  and  with 
the  further  fact  that  the  signature  of  the 
defendant  corporation,  by  its  president, 
Hotchkiss,  should  appear  first  on  the 
note, — a  rather  unusual  place,  it  must  be 
conceded,  for  the  signature  of  an  accom- 
modation maker  or  surety.  It  would  ap- 
pear, therefore,  that,  aside  from  the  testi- 
mony of  the  defendant  Hotchkiss,  there 
Is  nothing  that  is  even  remotely  suggest- 
ive of  the  slightest  suspicion  that  the 
transaction,  on  Its  face,  was  not  in  the 
ordinary  course  of  the  business  of  the  de- 
fendant corporation,  and  one  that  was 
clearly  within  the  scope  of  its  corporate 
authority.  The  court.  In  its  decision, 
found  that  neither  the  plaintiff  nor  Its  as- 
signor, the  Farmers'  Exchange  Bank,  had 
any  knowledge  whatever,  either  actual  or 
conatructlve,  that  the  defendant  corpora- 
tion executed  the  note  in  question  as  an 
accommodation  maker  or  surety,  and  not 
as  principal.  As  the  evidence  on  this 
point  Is  substantially  conflicting,  the  find- 
ing thereon  will  not  be  disturbed  on  the 
ground  of  the  insufficiency  of  the  evi- 
dence to  Justify  It.  It  is  insisted  by  appel- 
lant that  the  fourth  and  ninth  findings  are 
contradictory.  In  this  view  we  cannot 
Qoncur.  The  fourth  finding,  that  tbenote 
was  executed  for  a  valuable  considera- 
tion, is  admitted  by  the  answer,  and  is  in 
no  respect  inconsistent  with  the  ninth 
finding,  that  the  defendant  corporation 
received  no  part  of  the  consideration. 
We  therefore  advise  that  the  judgment 
end  order  be  affirmed. 

We  concur:    Vanclief,  C;  Belcher,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and 
order  are  affirmed. 


ti  Cai.  7i 
Fainter  et  al.  v.  Pasadkna  Land  &  Wa- 
ter Co.  et  al.    (No.  14.064.) 
(Supreme  Court  of  California.    Sept.  5, 1891.) 

Watbb-Riohts  —  Reservation  in  Dbkd— VALtn- 
iTr. 

1.  A  land  and  water  company  conveyed  a 
tract  of  land  throagh  which  ran  a  ditch,  reserv- 
ing the  ditch  and  a  strip  of  laud  10  feet  wide  on 
each  side  of  it;  also  the  right  to  enter  on  the 
lauds  for  the  purpose  of  making  repairs,  and  to 
tunnel  or  in  any  manner  develop  the  waters  on 
the  lands.  The  reservation  provided  that  the 
grantees  were  not  to  use  any  of  the  water  in  the 
ditch,  nor  use  any  water  on  the  land,  except  for 
the  purpose  of  Irrigation  and  for  domestlo  use. 
Held,  that  the  reservation  included  about  an  acre 
of  water-bearing  land  which  was  in  the  tract, 
and  the  undeveloped  water  therein,  less  the 
quantity  required  to  irrigate  the  tract  and  for 
domestic  use. 

2.  WTiere  a  deed  described  the  land  conveyed 
bv  courses  and  distances,  and  conveyed  no  spe- 
cific number  of  acrea,  it  was  competent  for  the 
grantor  to  except  a  swamp  or  marsh  from  the  op- 
eration of  the  deed. 

&  Where  it  appeared  from  the  deed  that 
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|«rt  of  tbe  lanaTras  water-beartng  land  and  part 
•o  dry  that  It  required  irrigation,  the  subject- 
matter  supported  the  reservation  of  the  water 
land,  and  Uie  exception  was  not  void  for  uncer- 
tainty t>eoause  the  boundaries  of  the  excepted 
land  must  be  shown  by  evidence. 

4.  The  rights  reserved  were  appurtenant  to 
the  ditch  and  water-rights,  and  passed  by  grant 
from  the  company  to  defendant,  though  the  res- 
ervation contained  no  power  of  assignment  or 
words  of  Inheritance,  since  Civil  Code  Cal.  H 
1072,  1093,  1105,  provide  that  no  such  words  are 
requisite,  and  that  a  fee  is  presumed  to  pass  un- 
less the  grant  expresses  a  diSorent  intention. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  Walteb  Van 
Dyke.  Jmlse. 

Action  by  Painter  and  others  against 
the  Pasadena  Land  &  Water  Company  to 
enjoin  it  from  entering  upon  certuln  lands 
and  taldn;;  water  tlierelrom.  Decree  for 
plaintitfH,  and  order  denying  a  new  trial. 
Order  affirmed.    Decree  modifled. 

Anderson,  Fitzgerald  &  Anderson,  tor 
appellants.  Lee,  Gardiner  &  Scott,  tor  re- 
spondents. 

Paterson,  J.  On  April  23,  1887,  the 
Laiie  Vineyard  Land  &  Water  AssoclatioD 
conveyed  the  land  described  in  the  com- 
plaint to  plaintiffs'  grantors.  The  deed 
contained  tliefollowing  provisions:  "Pro- 
vided, that  the  said  A.  Elliott  and  G.  A. 
Rlcliardson  do  not  construct  or  allow  to 
be  constructed  on  the  above-described 
land  any  work  that  will  in  any  manner 
Injuriously  affect  the  waters  or  water- 
rights  of  this  association.  And  it  Is  dis- 
tinctly understood  that  the  said  associa- 
tion reservi-s  the  right  at  all  times  to  en- 
ter upon  said  lands  for  the  purpose  of 
making  any  repairs  or  tor  the  develop- 
ment of  the  waters  of  this  association. 
And  a  strip  ten  feet  wide  on  each  side  of 
the  water-ditch  of  said  association  is  here- 
by expressly  reserved  from  the  above  sale, 
and  under  no  consideration  is  the  above 
description,  or  anything  in  this  resolution 
contained,  to  be  construed  as  conveying 
any  part  or  portion  of  the  aforesaid  wa- 
ter-ditch or  waters,  or  of  the  land  for  ten 
feet  on  each  side  thereof.  And  the  afore- 
said Elliott  and  Richardson  shall  not,  and 
in  purchasing  this  land  they  agree  not  to, 
use  any  water  for  other  than  domestic 
purposes  and  for  Irrigating  said  land ;  nei- 
ther are  they  to  sell,  give  away,  or  allow 
to  be  wasted  any  water  whatsoever.  And 
under  no  consideration  are  they  to  use 
any  water  from  the  ditch  of  said  associa- 
tion. And  the  said  association  reserves 
the  right  to  tunnel,  or  in  any  other  man- 
ner to  develop  the  waters  ut  said  associa- 
tion on  this  land.  And  It  Is  also  clearly 
understood  that  the  association  reserves 
the  right  of  way  through  the  abovu-de- 
licribed  lands  for  a  wagon  road,— either 
the  present  road  or  one  as  good."  Plain- 
tiffs have  acquired  all  the  rights  of  Elliott 
and  Richardson,  and  the  defendants  have 
succeeded  to  all  the  rights  reserved  to  the 
Land  &  Water  Association  which  could  be 
transferred  by  it  to  a  third  party.  The 
statement  on  motion  for  a  new  trial 
shows:  "That  there  was  on  this  tract  of 
land  a  marshy,  swampy  piece  of  water- 
bearing land  of  from  a  three-fourth  acre  tn 
an  acre  and  one-quarter  dimension ;    that 


the  water  came  to  the  suifaee  and  became 
running  water  in  this  piece  of  land 'only 
whore  it  is  trenched;'  that  when  Richard- 
son and  Elliott  first  boughtand  took  pos- 
session of  the  land  there  was  no  water 
running  *to  amount  to  anything,'  only 
'siepinga  little  over  the  bank;' that  ao 
Inch  and  two-thirds  of  water  meaaared 
under  a  four-inch  pressure  has  been  devel- 
oped by  Elliott  and  Richardson  and  plain- 
tiffs on  this  piece  of  marshy  or  swampy 
land,  and  has  been  and  was  at  the  begin- 
ning of  this  suit  all  nsed  by  plaintiffs  for 
domestic  purposes  and  irrigation  of  the 
tract  of  laud  conveyed  by  said  deed  to  El- 
liott and  Richardson.  An  unlmpeached 
witness  on  behalf  of  defendants  testified 
thav  m  his  opinion  twenty  inches  of  water 
measured  nnder  a  four-inch  pi-essnre,  over 
and  above  the  water  now  being  nsed, 
could  be  developed  on  saldpleceof  marshy 
or  swampy  land  "  The  defendants  claim 
that  the  right  to  enter  upon  the  land,  dig 
trenches,  and  oevwop  he  water  resting 
In  the  swampy  portion  referred  to  was  rc- 
serveC  *o  the  .asodatioD  in  its  deed  to 
Elliot  (tnd  RichNTdson,  <ind  that  they 
succeefifd  to  fht-  same  right  through  the 
deed  from  the  association  to  them.  They 
were  proceeding  to  enforce  such  claim 
when  this  action  was  brought  to  restrain 
them  from  so  doing.  Plaintiffs  contend 
that  no  such  rights  were  reserved  to  the 
association,  and,  if  they  were,  they  were 
personal  to  the  association,  and  could 
not  be  transferred  to  defendants  or  any 
other  person.  The  court  below  sustained 
plaintiffs'  contention,  and  gdve  Judgment 
in  their  favor.  Defendants  have  appealed 
from  the  judgment,  and  from  the  order  de> 
nylng  their  motion  for  a  new  trial. 

Were  the  rights  claimed  by  defendants 
reserved  to  the  association?  It  is  evident 
that  the  parties  had  under  consideration 
certain  waters  other  than  those  In  the 
ditch,  and  intended  to  define  what  their 
respective  rights  to  the  sameshouid  be  un- 
der the  deed,  it  was  stipulated  that  "un- 
der DO  consideration"  were  the  grantees 
"  to  use  any  water  from  tiie  ditch  ut  said 
association, "  hut  of  the  other  waters  tliey 
were  to  have  sutflcient  for  " domestic  pnr^ 
poses  and  for  irrigatlngsald  land."  Where 
were  the  waters  other  than  those  in  the 
ditch  from  which  the  grantees  might  draw 
anfflcient  for  domestic  uses  and  Irrigation  T 
Manifestly  they  lay  quiescent  in  the 
"marshy,  swampy  piece  of  water-bearing 
land" in  which  "the  water  cnme  to  the 
surface,  and  became  mnning  water  only 
where  It  waa  trenched."  Therewas  aboat 
one  acre  of  the  land  capable  of  producing 
over  20  inches  of  water.  This  is  the  water 
which  the  grantor  retained  the  right  to 
develop.  "There  waa  no  other  water  to 
develop.  The  association  certainly  did 
not  desire  to  tunnel  for,  "or  in  any  other 
manner  to  develop,"  water  already  run- 
ning in  its  ditch.  The  grantor  waa  a  wa- 
ter association,  and  the  owner  of  a  large 
body  of  water-bearinglands, Including  the 
land  described  in  the  deed.  A  large  por- 
tion of  tlie  tract  conveyed  was  dry,  but 
susceptible  of  cultivation  when  Irrigated. 
The  association  wanted  the  water  to  as- 
sist in  feeding  theditch  which  ran  through 
the  tract  granted,  and  the  grantees  want* 
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ed  the  land,  with  water  safflcient  for  do- 
mestic and  irrigation  pnrpoMes.  Tbe  ati- 
Bociatlon  convoyed  the  land,  but  renerved 
to  itself  the  dltPh  and  the  water  therein, 
together  with  a  strlpoflnndlOleet-vrldeon 
each  Bide  thereof,  and  all  undeveloped  wa- 
ter in  the  land  conveyed,  less  the  quantity 
required  to  irrigate  the  tract  and  for  do- 
mestic purposes.  It  is  clear  that  such 
was  the  intention  of  the  parties,  and  it  is 
expressed  In  language  so  plain  that  there 
is  little,  If  any,  room  for  controversy. 

Were  the  righ  ts  thus  reserved  capable  of 
assiernment?  Itis  claimed  by  respondents 
that  rights  like  those  reserved  In  the  deed 
to  Elliott  and  Richardson,  and  now  under 
consideration,  cannot  be  grnnted  over  un- 
less the  power  of  assignment  in  expressly 
given  to  the  grantor,  or  the  usual  words 
of  inheritance  to  pass  the  fee  are  used, 
sbo  .vlng  an  intent  to  extend  the  right  be- 
yond the  present  grantee:  that  the  rights 
reserved  weie  not  maiie  appurtenant  to 
any  land  of  the  grantor,  and  were,  there- 
fore, mere  rights  in  gross  which  are  not 
assignable.  We  do  not  deem  it  necessary 
to  discuss  the  legaJ  and  technical  etymol- 
ogy of  exceptions,  reservations,  or  proSts 
A  prendre.  A  right  reserved  may  be  an 
exception  though  designated  in  the  deed 
as  a  reservation.  Tbe  strip  of  land  10  feet 
wide  on  each  side  of  the  ditch  reserved  In 
the  deed  Is  clearly  an  exception.  The  other 
Tights  reserved  are  either  exceptions  or 
proOts  &  prendre,  and,  if  exceptions,  nei- 
ther the  word  "  heirs  "  n«>r  express  power 
of  assignment  was  required  to  enable  the 
grantor  to  transfer  his  rights  to  the  ap- 
pellants. Whitaker  v.  Brown,  46  Pa.  St. 
198;  Emerson  v.  Mooney.  50  N.  H.  819; 
Gould,  Waters,  §  810.  Regarded  as  a 
profit  or  interest  In  tbe  soil,  or,  as  It  was 
designated  in  tbe  Norman-French,  a  rlgbt 
of  proSts  A  prendre  iualienosvlo,  the  same 
result  follows.  When  such  a  right  is  re- 
served in  a  deed  by  which  lands  are  con- 
veyed, it  is  equivalent,  so  far  as  the  crea- 
tion of  tbe  right  of  common  Is  concerned, 
to  an  express  grant  of  the  right  by  the 
grantee  to  the  grantor,  (Wagner  v.  Han- 
na,  38  Cal.  116;)  and  in  this  state  words 
of  inheritance  are  not  requisite  to  trans- 
fer a  fee  in  real  property,  (CMvIl  Code,  §§ 
J072, 1092, 1105.1)  These  provisions  of  the 
Code  were  Intended  to  change  the  com- 
mon-law rule,  not  only  with  respect  to  a 
transfer  of  the  fee,  but  of  all  other  estates 
tn  real  property.  In  eases  of  exception, 
where  the  grantor  owns  the  foe,  such 
words  would  be  entirely  snperflnons,  be- 
cause tbe  thing  excepted  never  passed  to 
the  grantee;  and,  aa  a  reservation  of  a 
right  of  pro/7te  A  preiidre  was  assignable 


"*Sec.  1072.  Words  of  Inheritance  or  succes- 
sion are  not  requisite  to  transfer  a  fee  in  real 
projwrty. " 

"ISec.  1093.  A  grAnt  of  an  estate  in  real  prop- 
erty may  be  made  in  substance  as  follows:  'I, 
A.  B.,  grant  to  C.  u.  all  that  real  property  situ- 
ated in  *  *  *  couutv,  state  of  California, 
bocnded  as  •  •  •  follows:  •  •  •  Witness 
my  hand  tbia  •  •  •  day  of  •  •  •  18—. 
aTB.'" 

"Sec.  1105.  A  fee-simple  title  Is  presumed  to 
be  Intended  to  pass  by  a  grant  of  real  property, 
Dnless  it  appears  from  the  grant  that  a  lesser  es- 
tate was  intended. " 


at  common  law  with  words  of  Inheritance, 
we  think,  under  the  provisions  of  tbe  Code 
quoted.  It  may  now  be  assigned  without 
such  words.  The  original  and  underlying 
principle  of  tbe  old  rule  requiring  words 
of  inheritance  in  the  grant  conferring  the 
fee — which  wets  of  feudal  origin— was  that 
the  personal  services  of  the  grantee  were 
the  only  consideration  of  the  grant,  and 
the  estate,  therefore,  would  not  continue 
byond  the  life  of  the  grantee,  unless  tbe 
grantor  expressly  provided  that  it  should 
extend  to  his  heirs.  The  great  changes 
which  have  occurred  in  the  political  and 
business  relations  of  life,  however,  have 
doneaway  with  the  reason  for  such  a  rule, 
and  there  is  certainly  no  reason  why  an 
absolute  estate  should  pass  without 
words  of  inheritance,  and  the  reservation 
of  a  right  of  proSta  A  prendre  should  not. 
The  cases  cited  by  respondents  which  re- 
late to  water  running  on  the  suriace  do 
not  aid  ns  in  determining  the  question  be- 
fore us  in  this  case.  There  is  a  wide  and 
apparent  distinction  between  the  water 
of  a  running  stream  and  water  which 
rests  in  the  soil.  Tbe  former  assnmes  a 
distinct  character  from  that  of  the  earth; 
no  exclusive  property  can  be  acquired  In 
it  while  It  is  Htm  flowing  in  itsnatnral 
condition,  distinct  and  separate  from  the 
land  over  which  It  runs;  the  latter  is  con- 
fined in  the  earth,  and  "has  no  distinctive 
character  of  ownership  from  the  earth 
itself  any  more  than  the  metallic  oxides 
of  which  the  earth  is  composed."  Boath 
V.  Driscoll,  20  Conn.  540;  Cross  v.  KItts, 
69  Cal.  222,  10  Pac.  Rep.  409.  In  Hanson 
V.  McCue,  42  Cal.  309,  the  court  said :  "  Wa- 
ter  filtering  or  percolatlne:  in  the  soil  be- 
longs to  the  owner  of  the  freehold,  like 
tbe  rocks  and  minerals  found  therv. 
•  •  •  The  owner  may  appropriate  tbe 
percolations  and  Alterations  as  he  may 
choose,  and  turn  them  to  profit  if  he  can.'* 
Being  an  integrant  part  of  the  realty,  the 
right  to  take  it  away  for  nse  or  profit  is 
as  much  a  proM  A  prendre  as  the  right  of 
fowling,  fishing,  hawking,  or  the  common 
of  turbary,  or  the  common  of  estovers. 
Washburn,  Basem.  (2d  Ed.)  nO;  Hill  v. 
Lord,  48  Me.  100;  Goodrich  v.  Burbank,  12 
Allen,  459;  Chatfleld  v.  Wilson,  28  Vt.  49. 
In  Trustees  v.  You  mans,  50  Barb.  819,  the 
court,  in  speaking  of  subterranean  wa- 
ters, said :  "The  water  belongs  to  the  soil, 
is  part  of  it,  and  may  be  used,  removed, 
and  controlled  to  the  same  extent  by  the 
owner.  ** 

Respondents  claim  thatnelther percolat- 
ing nor  standing  waters  can  be  granted 
without  a  grant  of  the  soil  above  and  be- 
low, and  that,  if  the  reservation  under 
consideration  be  held  to  mean  both  water 
and  soil,  the  exception  Is  void  because  re- 
pugnant to  the  estate  granted.  We  do 
not  think  this  contention  Is  sound.  If  the 
deed  in  express  language  had  excepted  all 
the  water-bearing  lands  from  the  tract 
granted,— and  that  Is  practically  thougii 
not  precisely  what  was  done,  because  the 
grantors  reserved  the  right  to  enter  and 
"to  tunnel,  or  in  any  other  manner  de- 
velop the  waters  of  tlie  association  on 
this  land,"— the  exception  would  not  be 
repugnant  to  the  grant.  The  grant  was 
not  iA  any  specific  number  of  acres.    Tbe 
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land  was  described  by  courses  and  dis- 
tances, and  it  was  as  competent  to  except 
from  tbe  operation  of  the  grant  the  marsh 
or  swamp  as  it  was  to  except  10  feet  on 
each  side  of  the  ditch.  If  a  grant  of  land 
be  for  20  acres,  and  1  aci-e  be  excepted 
therefrom,  tbe  exception  is  void  because 
repugnant  to  tbe  grant.  "So  one  may 
grant  a  farm,  excepting  tbe  meadow:  but 
to  grant  a  pasture  and  meadow,  excepting 
the  meadow,  would  be  repugnant  und 
void."  3  Washb.  Real  Prop.  (5th Ed.) 464. 
Nor  can  it  be  said  that  tlie  exception 
would  be  void  for  uncertainty.  It  ap- 
pears from  the  provisions  of  the  deed  that 
a  portion  of  tbe  tract  conveyed  is  water- 
bearing land,  and  some  of  it  is  so  dry  thnt 
It  requires  irrigation  to  fit  it  for  cultiva- 
tion. The  subject-matter,  therefore,  sup- 
ports the  exception,  and  the  exception  is 
not  void  because  the  boundaries  of  the 
part  excepted  must  be  shown  by  evidence. 
The  evidence  shows  that  out  of  the  32 
acres  granted  there  is  only  from  three- 
fourths  of  an  acre  to  an  acre  and  one-quar- 
ter which  can  be  used  for  the  production 
of  water,  and  that  this  small  parcel  is  ca- 
pable of  yielding  over  20  inches  of  water. 
It  Is  apparent,  therefore,  thnt  the  quanti- 
ty excepted  can  be  easily  located  and  de- 
fined, and  that  there  is  not  much  basis 
for  tbe  respondents'  disquietude  on  ac- 
count of  what  they  term  "such  a  tremen- 
dous and  destructive  power  over  tbeir 
property  •  *  •  as  that  which  is  now 
claimed  by  appellants. "  Sections  801  and 
802  of  the  Civil  Code  are  cited  to  show  that 
the  rights  reserved  were  mere  servitudes 
in  gross,  and  incapable  of  being  granted 
over.  There  is  no  doubt  that  the  servi- 
tudes enumerated  in  section  801  are  real 
servitudes  imposed  for  the  beneSt  of  the 
estate  to  which  the  right  belongs,  and 
resting  upon  tbe  estate  on  which  the  ob- 
ligation is  imposed,  and  that  those  named 
in  section  802  are  personal,  not  attached 
to  any  dominant  estate,  and  are  not  as- 
signable. We  cannot,  however,  regard 
tbe  rights  in  question  as  mere  servitudes, 
but,  if  they  are,  they  were  created  as  inci- 
dents or  appurtenances  to  the  ditch  and 
water-rights  of  the  company,  and  passed 
by  the  grant  to  appellants.  At  common 
law  a  prvSt  &  prendre,  if  granted  in  gross, 
was  regarded  as  an  estate  or  interest  in 
the  land  itself.  6  Amer.  &  Eng.  Enc.  Law, 
p.  142.  Such  a  right  "has  always  been 
conxidered  in  law  a  different  species  of 
right  from  an  easement,"  and,  although 
capable  of  being  transferred  in  gross,  may 
also  be  so  attached  to  a  dominant  estate 
as  to  pass  with  it  by  a  grant  transferring 
the  land  with  its  appurtenances.  Hunt- 
ington V.  Asher.  96  N.  Y.  610.  As  stated 
before,  the  intention  of  the  parties  is  clear- 
ly expressed  in  the  deed,  and  this  being 
so,  little  weight  should  be  attached  to 
technical  definitions  of  terms  used.  It 
matters  but  little  what  name  we  give  to 
the  rights  reserved  to  the  grantor  in  the 
deed.  Attempts  to  create  symmetry  in 
tbe  law  by  classification  and  designation 
of  classes  of  different  kinds  of  rights  con- 
nected with  and  springing  out  of  lands 
are  always  hazardous.  From  whatever 
stand-point  we  view  the  case,  and  what- 
ever may  be  the  true  and  technical  term 


applicable  to  the  rights  reserved,  we  are 
led  to  a  conclusion  different  from  that 
reached  by  the  learned  judge  of  the  court 
below. 

It  is  claimed  by  respondents  that  all  of 
the  water  on  the  land  is  necessary  for  irri- 
gation and  domestic  purposes,  and  that 
the  court  found  this  contention  to  be  true, 
but  we  do  not  so  construe  the  findings. 
It  is  found  that  certain  waters  rise  and 
flow  from  springs  existing  on  the  laud 
which  have  been  sufiicient  to  furnish  wa- 
ter fur  the  irrigation  of  a  large  portion  of 
the  land ;  that  about  10  acres  of  the  land 
have  been  irrigated,  plaintiffs  "using 
therefor  all  of  tbe  said  waters  so  rising 
and  flowing  on  said  lands;  *  •  *  and 
all  of  tbe  water  rising  on  said  land  was 
at  all  of  the  times  herein  mentii>ned  needed 
for  the  proper  Irrigation  nf  said  land, 
and  for  proper  domestic  use  thereon;" 
that  defendants  have  dug  and  excavated 
ditches  which  have  intermpted  the  flow 
of  a  portion  of  said  waters  "so  rising  and 
flowing  as  aforesaid,"  and  prevented  the 
same  from  Sowing  into  tbe  conduits  of 
plaintiffs,  "and  plaintiffs  have  ever  since 
the  making  of  said  excavation  been  and 
now  are  prevented  from  using  said  por- 
tion of  said  waters  for  the  irrigation  of 
said  land  or  otherwise;"  that  defendants, 
"claiming  they  had  the  right  to  appro- 
priate and  take  for  their  own  use  and  bene- 
fit, and  convey  from  said  land,  all  of  the 
waters  so  flowing  in  said  trenches  and 
ditches  excavated  as  aforesaid,  and  at 
least  four-fifths  of  the  other  waters  rising 
and  flowing  on  said  lands  as  aforesaid, en- 
tered in  and  upon  said  land,  and  diverted 
all  of  said  waters  so  flowing  in  said 
trenches  and  ditches  excavated  as  afore- 
said, and  the  greater  portion,  to-wit,  at 
least  four-fifths  of  said  other  waters  rifl- 
ing and  fiowing  on  said  land  as  cUoresaid, 
*  *  *  so  that  plaintiffs  were  then  and 
there  wholly  deprived  of  all  use  thereof;" 
that  plaintifis  have  since  said  div^«lun 
turned  the  water  back  into  th<^r conduits, 
and  need  tbe  same  fur  irrigation  and  tor 
domestic  purposes,  but  defendants  still 
unlawfully  threaten  to  again  divert,  and 
at  all  times  thereafter  to  appropriate 
and  take,  fur  their  own  use  and  benefit,  all 
of  the  waters  so  diverted  by  defendants. 
Tbese  facts  found  by  tbe  court  entitled  the 
plaintiffs  to  an  injunction  restraining  tbe 
defendants  from  diverting  the  water 
which  plaintiffs  needed  tor  irrigation  and 
domestic  purposes,  and  to  tbat  extent 
tbe  decree  is  correct;  but  tbe  judgment 
went  furtlier,  and  declared  tbat  the  de- 
fendants "have  nut,  nor  has  either  of 
them,  any  estate,  right,  or  interest  of,  in, 
or  to  such  land  and  waters,  so  owned  as 
aforesaid  by  said  plaintiffs,  or  any  part 
thereof,  nor  of  any  easement  or  servitude 
upon  or  against  said  land,  or  any  part 
thereof;"  and  adjudged  that  the  defend* 
ants  and  those  claiming  under  them  be 
perpetually  enjoined  from  appropriating 
or  taking  "said  waters  rising  and  fiowing, 
or  hereafter  to  rise  or  fiow.upou  said  land 
so  owned  by  said  plaintiffs,  or  any  part 
thereof,  or  from  in  any  manner  interfer- 
ing with  said  plaintiffs'  use,  control,  and 
possession  of  said  waters,  or  from  in  any 
manner  interfering  therewitb,  or  from  en- 
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terln^;  In  or  npon  said  land  owned  by  said 
plaintitta,  to  excavate,  dig,  or  bore  there- 
on, or  otherwise  disturb  the  soil  thereof." 
These  latter  provisluna  of  the  decree  g;o 
beyond  the  relief  to  which  the  plaintiffs 
are  entitled.  The  defendants  are  entitled 
to  go  upon  the  land  for  the  purpose  of 
making  repairs,  and  to  tunnel,  or  iu  any 
other  reasonable  manner  to  develop  the 
water  which  may  exist  in  the  water-bear- 
ing landij  of  the  tract,  and  which  may  not 
be  required  by  plaintiffs  for  Irrigation 
and  domestic  purposes.  How  many  tun- 
nels or  how  many  ditchea  may  be  cut  in 
the  land  by  appellants  cannot  be  deter- 
mined In  advance.  All  that  can  be  said 
In  that  regard  ia  that  they  will  be  held  to 
a  reasonable  exercise  of  the  right  to  de- 
velop the  water  remaining  after  the  plain- 
tiffs have  secured  enough  for  Irrigation 
and  domestic  purposes.  The  order  deny- 
ing a  new  trial  Is  affirmed,  but  the  cause 
la  remanded,  with  directions  to  the  court 
below  to  modify  its  decree  in  accordance 
with  the  views  we  have  expressed. 

We  concur :  Harrison,  J. ;  Garodtte,  J. 


n  Cal.  m 

GoTJiJ)  V.  Btafforu.    (No.  14,278.) 
(Supreme  Court  of  California.    Sept  11, 1891.) 
Watbr-Rights— CoNVETASCB— Ceoss-Exxmina- 

TION  OF  WiTXEBS. 

1.  In  an  action  for  damages,  and  to  restrain 
an  alleged  wrongful  and  excessive  dirersion  of 
water  from  a  stream,  the  evidence  showed  tbat 
defendant  was  a  riparian  owner  above  plaintiff, 
and  had  let  a  tract  of  land,  which  was  riparian 
to  the  stream,  agreeing  to  construct  a  flume  to 
It;  titat  he  employed  one  C.  to  construct  it;  that 
defendant  agreed  that  C,  In  consideration  of  his 
work  on  the  flume,  should  have  a  partial  use  of 
It,  to  convey  water  to  his  land,  lying  below  the 
tf act  let;  that  there  was  no  permanent  dam  across 
the  stream  to  divert  the  water  into  the  flume, 
bat  that  the  lessee  and  C.  placed  temporary  ob- 
stmctioiis  in  the  stream  at  low  stages  of  water, 
withODt  any  directions  from  defendant.  Held, 
tbat  a  finding  that  defendant  had  diverted  and 
misapplied  water,  or  that  he  authorized  such 
misapplication  by  others,  could  not  be  sustained. 

2.  The  rights  of  a  riparian  proprietor  to  the 
flow  of  a  stream  of  water  over  his  land  may  be 
severed  from  the  land  by  grant,  and  where  such 
right  has  been  conveyed  without  reservation  the 

Santor  cannot  maintain  an  action  to  enjoin  a 
version  of  water  from  the  stream. 
8.  Where,  in  such  case,  the  riparian  rights 
had  been  conveyed  to  the  Montecito  Water  Com- 
^ny,  and  an  officer  of  the  Montecito  Valley 
Water  Company  testifies  that  the  company  is  pay- 
ing the  expense  of  the  litigation,  it  is  error  to 
role  that  tbe  witness  cannot  be  asked  on  uross- 
examlnation,  "Why  does  tbe  company  pay  the 
expense  of  this  litigationl"  as  it  Is  proper  to 
show  the  witness'  interest,  though  it  does  not  ap- 
pear that  tbe  last-named  company  Is  identical 
with  or  the  successor  of  the  other. 

Commissioners'  decision.  Deparment  1. 
Appeal  from  superior  court,  Santa  Bar- 
bara county ;  R.  M.  Dillahd,  Judge. 
.  Action  by  Fred  H.  Gould  against  O.  A. 
Stafford  for  damages  and  to  enjoin  tbe 
dlveffslon  of  water.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Beversed. 

£.  F.  Tbomaa,  for  appellant.    John  J. 
Boyee,  for  responden  t. 

Vancubf,  C.    Actionfordamagesresult- 
Ing  from  tbe  alleged  diversion  of  water  by 


defendant  from  Montecito  creek.  In  the 
county  of  Santa  Barbara,  and  for  a  per- 
petual Injunction  against  such  diversion 
in  tbe  future.  Both  parties  claim  to  be 
riparian  proprietors  upon  both  sides  of 
tbe  creek,  the  defendant's  land  being  about 
one  mile  above  that  of  tbe  plaintiff's.  The 
complaint  charges  tbat  In  January,  1882, 
by  means  of  a  dam  across  a  main  brancb 
of  the  creek,  (the  Cold  Spring  branch,) 
and  certain  flumes  and  ditches  erected  and 
maintained  by  the  defendant,  he"prevent- 
ed  a  portion  of  the  waters  naturally  flow- 
ing In  said  creek  from  flowing  down  to 
and  reaching  plaintiff's  land  and  premises. 
That  defendant  wrongfully  and  unlawful- 
ly baa  continuously  since  said  time  appro- 
priated and  taken  for  his  own  use  a  large 
portion  of  the  waters  naturally  flowing 
in  said  stream  as  aforesaid,  and  has  wast- 
ed said  water,  and  applied  thesame  to  un- 
lawful purposes,  and  prevented  the  entire 
quantity  so  taken  from  again  returning 
to  tbe  natural  bed  or  channel  of  said  Mon- 
tecito creek,  or  any  of  its  branches,  and 
Bald  waters  have  by  means  of  said  unlaw- 
ful diversion  been  wasted  and  lost,  and 
have  not  reached  the  land  of  plaintiff;" 
whereby  plaintiff's  land  has  been  deprived 
of  tbe  flow  of  the  water,  and  of  tbe  use 
thereof  for  necessary  or  any  purposes,  and 
In  tbe  seasons  of  scarcity  of  water  tbe 
bed  of  said  creek,  within  the  premises  of 
plaintiff,  has  become  dry fora  long  period, 
and  plaintiff  has  been  deprived  of  the  use 
of  any  water  of  said  creek  for  domestic  or 
other  reasonable  and  lawful  uses,  to  the 
damage  of  plaintiff  In  tbe  sum  of  $5,000, 
and  that  defendant  threatens  to  continue, 
and,  unless  restrained,  will  continue,  such 
unlawful  diversion,  to  the  lasting  and 
Irreparable  Injury  of  plaintiff  and  his  land. 
The  amended  answer  of  the  defendant, 
on  which  the  case  was  tried,  denies  tbat 
the  waters  of  said  creek  naturally  flow 
through  plaintiff's  land  later  than  the 
month  of  June,  except  in  extraordinarily 
wet  seasons;  and  speciflcally  denies  all 
the  wrongful  acts  charged  In  the  com- 
plaint. The  answer  alleges  tbe  defend- 
ant's riparian  ownership  of  land  as 
above  stated,  and  that  on  November  19, 
1881,  the  defendant  leased  to  Ah  Young, 
a  Chinaman,  a  part  of  bis  riparian  land 
on  tbe  west  side  of  the  creek,  and  sets  out 
the  lease,  as  follows:  "Agreement.  In 
consideration  of  the  sum  of  one  hundred  - 
dollars  ($100)  per  annum,  to  be  paid  semi- 
annually in  advance,  I  agree  to  lease  to 
Ah  Young  my  field  of  eight  (8)  acres, 
more  or  less,  lying  on  the  west  side  of  Cold 
Spring  creek,  formerly  known  as  the 
'Sanchez  Land,' for  tbe  term  of  five  (5) 
years  from  date  of  this  agreement.  I 
furthermore  agree  to  build  a  six-Inch  flume 
to  carry  water  from  the  creek  to  the  land, 
he,  Ah  Young,  agreeing  to  keep  said  flume 
and  the  fence  now  about  the  land  In  good 
repair,  as  they  are  at  present.  O.  A. 
STAFFOKn.  Montecito.  S.  B.  Co.,  Cal. 
[Chinese  mark.]  Ah  Young.  November  9, 
1881."  Tbe  answer  further  alleges  tbat 
defendant  did  not  agree  to  furnish  the 
lessee  any  particular  quantity  of  water, 
or  any  water  except  such  as  the  lessee  was 
entitled  to  by  the  terms  of  the  lease,  vIb., 
BO  muf.b  as  was  appurtenant  to  the  land 
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leaeod  >iy  reason  of  Its  being  riparian  to 
the  creek;  tbat  Ah  ¥oungtook  poBsessiun 
of  the  leased  premises  on  November  9, 
1881,  and  he  and  his  assigns  continued  to 
occupy  the  premises  under  the  lease  nntll 
November  9, 1886.  It  is  also  alleged  in  the 
answer  "that  no  notice  was  given  to  de- 
fendant before  the  commencement  of  this 
action  to  abate  any  dam  in  said  creek,  or 
tbat  the  waters  of  said  creek  which 
flowed  into  said  flume  were  being  or  had 
been  wasted  or  misapplied. " 

As  to  the  alleged  ripxrian  ownership  of 
defendant,  and  the  lease  and  possession  of 
the  lessee  under  it,  the  court  found  the  an- 
swer to  be  true.  As  to  the  alleged  want 
of  notice  to  defendant  there  is  no  finding. 
As  to  damages,  the  plaintiff  withdrew  all 
claim  pxcppt  for  nominal  damages,  and 
the  court  found  only  nominal  damages. 
But  upon  all  other  material  Issues  the 
court  found  for  the  plaintiff,  and  gave 
judgment  against  defendant  for  nominal 
damages  and  costs  assessed  at  $263.60, 
and  perpetually  enjoined  and  commanded 
him,  substantially,  as  follows:  First, 
From  wasting,  or  permitting  to  be  wast- 
ed, any  portion  of  the  waters  of  said  creek 
or  the  branches  thereof.  Second.  From 
diverting  or  using,  or  permitting  to  be  di- 
verted or  used,  any  of  said  waters  upon 
any  other  land  than  the  riparian  land  of 
the  defendant.  Third.  From  diverting  or 
permitting  to  be  diverted,  for  the  purposes 
of  irrigation,  all  the  waters  of  said  creek 
or  any  of  Ita  branches,  "  at  any  season  of 
the  year,  for  purposes  of  irrigation,  and 
from  interrupting  or  interiering  with  the 
said  supply  of  water  so  enjoyed  by  the 
plaintiff  for  domestic  and  household  pur- 
poses, and  for  watering  his  stock;  and 
from  permitting  the  same  to  continue  un- 
restored,  and  from  permitting  to  continue 
on  his  land  or  at  the  dam  erected  by  hiiu, 
any  means  or  appliances  whereby  the 
said  uses  of  plaintiff  therein  are  or  may  be 
diverted  or  interfered  with. "  Fourth.  In 
caAe  the  defendant  should  divert  and  use 
a  portion  of  the  waters  of  said  stream  for 
the  purpose  of  irrigating  his  riparian  land, 
he  is  commanded  by  "substantial  and 
proper  artificial  means  and  methods"  to 
conduct  back  to  the  channel  of  the  creek, 
above  the  lands  ol  plaintiff,  all  surplus 
water  not  necessary  for  such  irrigation, 
and  not  being  used  therefor,  so  that  the 
same  maybe  restored  to  the  natural  chan- 
nel above  the  lands  of  plaintiff,  without 
waste  or  unnecessary  diminution.  Fifth. 
It  la  adjudged  that  the  use  by  the  defend- 
ant of  the  waters  of  said  stream  for  the 
purpose  of  irrigation  Is  subordinate  to 
the  right  of  the  plaintiff  to  use  the  same 
for  domestic  and  household  purposes  and 
the  watering  of  stock.  The  case  was 
here  on  a  former  appeal,  (77  Oal.  66,  18 
Pac.  Rep.  879,)  but  the  questions  now 
presented  are  different  from  those  decided 
on  the  former  appeal.  The  defendant  ap- 
peals from  the  judgment,  and  also  from 
an  order  denying  bis  motion  for  a  new  trial. 

1.  The  appellant  contends  that  the  evi- 
dence does  not  justify  the  finding  that  the 
defendant  by  any  means  diverted,  misap- 
plied, or  wasted  any  water  from  the  Cold 
Spring  branch  of  the  creek;  or  that  he 
caused,  authorlced,  or  promoted  any  such 


misapplication  or  waste  by  others.  The 
evidence  tends  to  prove  no  other  wrong- 
ful or  excessive  diversion  than  that  from 
the  Cold  Spring  branch  through  the  flume 
to  the  garden  leased  to  Ah  Young ;  and 
the  only  evidence  claimed  to  hare  any 
tendency  to  prove  tbat  defendant  caosed 
or  authorized  such  diversion,  or  any  waste 
or  misapplication  of  the  water,  is  that  he 
executed  the  lease  to  Ah  Young,  and  con- 
structed the  flume  according  to  tiie  terms 
of  the  lease;  and  also  that  he  employed 
one  Chico  to  construct  the  flume,  and 
agreed  that  Chico  should  have  a  partial 
use  of  the  flume  to  convey  water  to  his 
land,  situate  below  the  Chinese  garden,  in 
consideration  of  his  work  upon  the  flume. 
The  flume  tapped  the  stream  above  de- 
fendant's land,  and  defendant  acquired  the 
right  of  way  for  it  upon  the  land  of  otb- 
erf>.  There  never  was  any  permanent  dam 
across  the  stream  to  divert  the  water  Into 
the  flume.  In  the  early  part  of  each  sea- 
son, when  the  stream  carried  a  large 
quantity  of  water,  very  little,  if  any,  ob- 
struction was  required  to  turn  sufBcient 
water  Into  the  flume  to  flll  it.  A  tew 
rocks  thrown  into  the  stream  were  then 
Bui&clent  to  turn  water  into  the  flume  to 
its  full  capacity.  Later  in  the  season,  as 
the  water  in  the  stream  diminished,  the 
obstruction  was  lacreaued  until  the  lowest 
8tag:i  of  the  water,  when  a  dam  composed 
of  stones,  brush,  and  mud  was  extended 
entirely  across  the  stream.  This  dam  was 
washed  a  way  in  the  winter  or  spring  of 
each  year.  The  defendant  testified  that  the 
dam  and  obstructions  by  which  the  wa- 
ter was  turned  into  the  ditch  were  annu- 
ally constructed  by  the  lessee  of  the  Chi- 
nese garden  and  Chico;  and  that  he  (de- 
fendant) neither  assisted  in  their  construc- 
tion, nor  directed  or  advised  as  to  the 
manner  or  extent  thereof,  nor  as  to  the 
quantity  of  water  to  be  diverted  thereby. 
This  testimony  is  corroborated  by  that  of 
other  witnesses,  and  there  is  no  evidence 
to  tlie  contrary.  Nor  is  there  any  evi- 
dence tending  to  prove  thatChIco  was  the 
agent  or  servant  of  the  defendant  for  any 
other  purpose  than  the  construction  of 
the  flume,  or  that  defendant  ever  con- 
trolled, aided,  or  advised  Chico  in  regard 
to  diverting  or  using  the  water  of  the 
stream.  It  appears  that  Chico  extended 
the  flume  from  the  Chinese  garden  to  his 
place  lower  down  the  creek,  where  he  irri- 
gated a  strawberry  bed  and  an  orchard 
of  pear  trees;  but  there  is  no  evidence 
tending  to  prove  whether  or  not  he  owned 
the  land  thus  occupied  and  irrigated  by 
him,  or  whether  it  was  riparian  to  the 
creek,  or  how  much  water  he  used.  Upon 
cross-examination  of  Packard,  the  princi- 
pal witness  for  plaintiff,  defendant's  coun- 
selaskedbim:  "Whatportion  of  the  water 
flowed  into  the  flume  that  Chico  used?" 
This  question  was  objected  to  by  plain- 
tiff's counsel  as  irrelevantand  Immaterial, 
and  the  court  sustained  the  objection. 
The  defendant  also  testified  that  be  was 
never  notified  before  thecommencement  of 
this  action  that  more  water  was  being 
diverted  by  means  of  the  dam  and  flume 
than  hid  lessee  and  Chico  were  entitled  to 
divert,  nor  that  the  water  diverted  by 
them  was  misapplied  or  wasted ;  and  his 
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teatlinony  In  this  respect  was  not  dlspat- 
ed.  Tbei-e  Is  no  question  that  the  Chinese 
eardeu  wan  riparian  to  the  creek,  and  that 
the  owner  thereut,  or  bis  lessee,  was  enti- 
tied  to  sucb  reasonable  use  of  the  waters 
ot  the  creek  to  Irrigate  the  same  as  was 
consistent  with  the  rights  of  other  ri- 
parian owners.  The  eridence  shows  that 
the  quantity  of  water  that  mitsht  be  so 
used  at  any  given  time  depended  upon  the 
stage  of  the  water  in  the  creek,  which  va- 
ried in  different  yearn,  as  well  as  at  differ- 
ent seasons  of  the  same  year.  It  follows 
that  defendant  had  a  perfect  right  to  con- 
struct a  flume  to  convey  water  from  the 
stream  to  his  land,  for  his  own  use  or 
the  nse  of  bis  lessee,  of  sufflcient  capacity 
to  carry  all  the  water  that  he  or  his  les- 
sees might  be  entitled  to  nse  at  any  season 
of  any  year.  The  mere  capacity  of  the 
flame  did  not  concern  other  riparian  own- 
ers, as  they  could  object  to  only  an  un- 
lawful or  excessive  use  of  it.  The  flume 
was  not  a  nulaance  per  se;  and  after  the 
defendant  leased  it,  he  had  no  more 
power  or  right  to  control  the  nse  ot  it  by 
the  lessee,  than  be  bad  to  control  the  use 
ol  the  land  and  other  fixtures  leased.  The 
lessee  alone  was  responsible  for  his  wrong- 
ful use  of  It,  by  which  others  were  Injured. 
"A  landlord  is  not  responsible  to  other 
parties  for  the  misconduct  or  injurious 
acts  of  his  tenants  to  whom  bis  estate  has 
been  leased  for  a  lawful  and  proper  pur- 
pose, when  there  is  no  nuisance  or  Illegal 
structure  upon  it  at  the  time  cf  the  lease," 
Kalis  V.  Shattuck,  69  Cal.  593,  11  Pac.  Rep. 
846,  and  authorities  there  cited.  The  re- 
latlon  of  Cblco  to  the  defeadant,  after  the 
flume  was  constructed,  was  either  that 
of  lessee  or  licensee  of  the  flume  alone,  in 
consiileratiun  of  his  labor  in  constructing 
it;  and  since  the  defendant  neither  author- 
ised nor  participated  in  a  wrongful  use  of 
the  flume  by  Chlco,  he  was  not  liable,  tm- 
less  the  lease  or  license  contemplated,  or 
necessarily  involved,  a  nuisance  or  a 
wrongful  nse.  Qwathney  v.  Bailroad  Co., 
12  Ohio  St.  92;  Wood,  Landl.  &  Ten.  §  539. 
As  the  flume  was  not  a  nuisance  perse, 
and  was,  unquestionably,  adapted  to  a 
lawful  use,  there  can  be  no  presumption 
against  the  defendant,  in  the  absence  of 
eridence,  that  he  intended  or  contemplat- 
ed an  unlawful  nse  of  it  by  his  lessee  or 
licensee.  For  the  reasons  above  stated  I 
think  the  finding  under  consideration  is 
not  Justified  by  the  evidence. 

2.  Appellant's  counsel  further  contends 
that  the  twelfth  finding  Is  not  Justified  by 
the  evidence.  That  finding  is  to  the  effect 
that  by  the  diversions  of  the  waters  com- 
plained of  "the  plaintiff  has  suffered  mate- 
rial damage,  and  the  rights  of  plaintiff  as 
a  riparian  proprietor  have  been  infringed 
and  injured,  and  are  threatened  with  fur- 
ther irreparable  injury,  as  far  as  said  ripa- 
rian Tights  are  contsrned."  In  support  of 
this  point  it  is  claimed  that  the  evidence 
shows  that  plaintiff  bad  no  riparian 
rights  that  could  have  been  infringed  or 
injured ;  that  prior  to  plaintiff's  purchase 
of  the  land  described  in  his  complaint  as 
to  which  he  claims  riparian  rights,  bis 
grantors  had  granted  to  Monteci  to  Water 
Company  (a  California  corporation)  all 
riparian  rights  to  water  appurtenant  to 
v.27P,noaO— 35 


or  parcel  of  said  land,  in  consideration  ot 
certain  shares  of  stock  in  that  corpora- 
tion, which  shares  of  stock  entitled  the 
bolder  thereof  to  a  certain  quantity  of 
water,  in  proportion  to  the  number  of 
shares,  to  be  conveyed  to  the  land  through 
pipes  or  aqueducts  by  the  corporation; 
and  that,  during  the  time  the  defendant 
is  alleged  to  have  diverted  water  from  the 
creek,  the  Montecito  Water  Company,  by 
virtue  of  that  grant,  was  diverting  water 
from  the  same  stream,  and  conveying  such 
portion  of  it  to  plaintiff's  land  as  plaintlO 
was  entitled  to  in  consideration  ot  the 
grant.  To  prove  this  alleged  grant  the 
defendant  put  in  evidence  a  long  and  com- 
plicated written  agreement  between  ripa- 
rian proprietors  on  the  creek  (23  iu  num« 
ber,  lucludlng  plaintiff's  grantors)  of  the 
first  part,  and  the  Montecito  Water  Com- 
pany of  the  second  part.  Among  other 
things,  this  agreement  purports  to  be  a 
grant  by  the  parties  of  the  first  part  to 
the  Montecito  Water  Company  "t  all  the 
rights  of  the  grantors  to  the  waters  of 
the  creek  for  the  consideration  above 
stated.  In  addition  to  this,  the  evidence 
tended  to  prove  that  the  plaintiff  regarded 
the  agreement  as  valid  and  binding  upon 
him ;  that,  as  successor  to  his  vendors,  b<« 
had  applied  to  the  corporation  to  have 
their  stock  transferred  to  him,  and  that  it 
had  been  so  transferred  on  the  books  of 
the  corporation;  and  that  he  bad  received 
on  his  land  water  from  the  corporation 
for  domestic  and  other  uses  during  the 
time  he  complains  of  having  been  deprived 
of  water  by  the  defendant;  but  whether 
during  all  that  time  he  received  from  the 
corporation  as  much  water  as  he  was  en- 
titled to  by  the  agreement  does  not  clear- 
ly appear.  The  agreement  purports  to  be 
a  substitute  for  slost  agreement,  to  which 
it  refers,  and,  in  some  undefined  respects, 
to  be  different  from  the  lost  agreement. 
Besides,  it  Is  not  clear  that  all  the  parties 
to  the  lost  agreement  are  parties  to  the 
substituted  agreement.  It  is  also  quite 
apparent  upon  the  face  of  the  agreement 
that,  in  order  toconstrne  it  and  determine 
its  effect,  If  any  effect  it  can  have  in  this 
action,  it  will  be  necessary  to  consider  the 
circumstances  under  which  it  was  exe- 
cuted, and  the  acts  of  the  parties  under  it, 
of  which  there  was  not  sufficient  evidence 
upon  the  trial.  Gould,  Waters,  §  819.  In 
view  of  the  record  here,  I  think  it  cannot 
be  said  that  the  evidence  does  not  Justify 
the  finding  that  the  plaintiff  has  riparian 
rights  which  were  infringed  by  the  diver- 
sions of  water  complained  of,  or  that  the 
court  improperly  declined  to  give  to  the 
agreement  above  referred  to,  as  presented 
on  the  trial,  the  eSect  claimed  for  It  by 
counsel  for  appellant;  although  it  may 
turn  out,  upon  a  proper  construction  of 
that  agreement,  (which  is  not  attempted 
here,)  in  the  light  of  all  the  circumstances 
which  may  be  lawfully  considered  as  aids 
to  surh  construction,  that  the  agreement 
may  have  the  effect  claimed  for  it  by  coun- 
sel for  appellant;  and  for  the  purposes  of 
a  new  trial,  which  must  be  granted  upon 
other  grounds.  It  is  proper  to  pass  upon 
some  of  the  questions  of  law  discussed  by 
counsel  relating  to  the  grant  of  riparian 
water-righ  ts,  and  the  effect  thereof.    The 
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right  of  a  riparian  proprietor  to  the  flow 
of  a  stream  of  water  orer  bis  land  Is  an 
Incident  of  his  property  In  the  land,  is  an- 
nexed to  the  land,  and  considered  part 
and  parcel  of  it,  (Civil  Code.  §  662;  Water 
Co.  V.  Forbes,  62  Cal.  182;)  but  may  be 
severed  or  "segregated"  from  the  land  by 
grant,  by  condemnation,  or  by  prescrip- 
tion, (Water  Co.  v.  Hancock,  85  Cal.  219, 
24  Pac.  Rep.  645;  Water  Co.  v.  Ma.yberry, 
88  Gal.  69,  25  Pac.  Bep.  1101;  Wasbb. 
Ua«em.  pp.  12  and  385;  Ang.  Water- 
courses, §§  96, 141, 146.)  If,  therefore,  the 
grantors  of  the  plaintifi,  while  they  owned 
the  land,  granted  to  the  corporation, 
(Montectto  Water  Company,)  "its  succes- 
sors and  assigns, "  all  or  any  portion  of 
their  riparian  righto  to  the  waters  of 
Montecito  creek,  they  thereby,  to  the  ex- 
tent of  such  grant,  severed  from  the  land 
their  riparian  rights,  and  disabled  them- 
selves to  grant  such  rights  to  the  plain- 
tiff; and,  consequently,  their  grant  of  the 
land  to  the  plaintiff  did  not  pass  the  ripa- 
rian rights  theretofore  granted  to  th« 
Montecito  Water  Company,  without 
whlcb  the  plaintiff  Is  not  entitled  to  com- 
plain that  those  rights  have  been  infringed 
by  the  defendant.  In  other  words,  the 
plaintiff  Is  not  entitled  to  maintain  an  ac- 
tion for  the  protection  of  rights  which  he 
has  not.  It  is  suggested,  however,  that 
even  in  this  supposed  hypothetical  case, 
the  plaintiff  would  have  a  reversionary 
right  to  be  protected  against  the  acquisi- 
tion b.v  defendant  of  a  right  by  prescrip- 
tion; but  this  would  depend  upon  the 
terms  and  conditions  of  the  grant  to  the 
Montecito  Water  Company.  If  that  grant 
is  only  for  a  limited  term,  or  is  upon  a 
condition  subsequent  by  which  it  may  be 
terminated,  the  plaintiff  would  be  entitled 
to  maintain  an  action  to  protect  his  re- 
versionary right;  but  if  the  grant  Is  abso- 
lute and  unconditional  the  plalntlB  has  no 
reversionary  interest.  That  such  a  grant 
may  be  absolute  and  unconditional  ap- 
pears by  the  authorities  above  cited,  but 
for  reasons  above  stated  it  is  not  intended 
to  intimate  in  this  opinion  what  construc- 
tion should  be  given  to  the  written  agree- 
ment abovB  referred  to.  In  any  respect. 

3.  G.  H.  Gould  was  called  as  a  witness 
for  plaintiff,  who,  after  testifying  in  chief 
to  facts  material  to  plaintiff's  case,  on 
cross-examination  testified  that  he  is  the 
brother  of  plaintiff,  and  one  of  plaintiff's  at- 
torneys in  this  action ;  that  he  is  a  member 
and  the  president  of  the  Montecito  Valley 
Water  Company,  and  that  the  last-named 
company  pays  the  expenses  of  the  litiga- 
tion. Thereupon  he  was  asked  the  fol- 
lowing question :  "  Why  does  the  Mon- 
tecito Valley  Water  Company  pay  the  ex- 
penses of  this  litigation?"  Plaintiff's 
counsel  objected  to  this  question,  on  the 
ground  that  it  was  irrelevant  and  Imma- 
terial, and  the  court  sustained  the  objec- 
tion, to  which  ruling  defendant's  counsel 
excepted.  It  does  not  appear  by  the  rec- 
«>rd  that  the  Montecito  Valley  Water  Com- 
pany is  Identical  with,  or  successor  to, the 
Montecito  Water  Company,  yet,  for  the 
purpose  of  showing  the  Interest,  bias,  and 
prejudice  of  the  witness  the  question  was 
proper  on  cro8s-examlnatli>u,  and  the 
court  erred  in  sustaining  the  objection  to 


it.  Under  the  rlrcumstanceB,  a  liberal 
cross-examination  of  the  witness  shoald 
have  bei'ti  allowed.  I  think  the  judgment 
and  order  should  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

We  concur:   Belcher,  C.  ;  Temple,  G. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and 
order  are  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 
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Behlow  V.  Shorb  et  vx.    (No.  14,088.) 
(Supreme  Court  of  Col^omfo.    Sept.  11,  1891.) 
BaHMOxs  IS  Action  fob  Monbt  Oxlt— Noticb — 

AMBIOCOD8  COMPLAIKT— APPBAI,— CUOUOAI.  Kb- 
UOB  IN  JODOMENI. 

1.  Under  Code  CivU  Froo.  Cat  %  4Sn,  subd.  4, 
which  provides  that,  in  an  action  arising  on  con- 
tract for  the  recovery  of  money  or  damages  only, 
the  summons  shall  contain  "a  notioe  that,  nnless 
the  defendant  so  appears  and  answers,  the  plain- 
tiff will  take  judgment  for  the  sum  demanded  in 
the  complaint,  (stating  it,) "  a  summons  in  an  ac- 
tion for  goods  sold  is  suffldeat  which  states  that 
the  "action  is  brought  to  obtain  a  jadgment 
•  *  *  for  the  sum  of  |3,S«3.25,  "with  legal 
interest  *  •  •  until  paid,  alleged  to  he  diio 
plaintiff  upon  account,  and  for  costs  of  suit.  Baf- 
erence  is  bad  to  complaint  for  particalars. " 

2.  A  complaint  in  an  action  for  goods  sold 
and  delivered  is  not  uncertain  or  amblguons  be- 
cause it  fails  to  state  where  the  goods  were  sold. 

t).  Where  the  judgment  rendered  was  for  168 
more  than  the  amount  found  due,  and  was  doabt- 
less  an  error  in  computatlnn  of  interest,  whkdi, 
if  brought  to  the  attention  of  the  ooort  below, 
would  have  been  corrected,  the  objection  being 
first  made  in  the  supreme  court,  the  judnnent 
will  not  be  reversed,  bat  will  be  ordered  reduced 
by  that  amoont. 

Commissioners'  decision.  Departmentl. 
Appeal  from  superior  court,  Los  Angeles 
county ;  William  H.  Clark,  Judge. 

Action  by  William  Behlow  against  J.  De 
Barth  Shorb  and  wife  on  account  for 
goods  sold.  Judgment  for  plaintiff.  De- 
fendants appeal.    Affirmed. 

Chapman  &  Bemlrick,  for  appellants. 
GottBchuIk  £  Luckel,  for  respondent. 

Bblchbb,  C.  This  is  an  action  on  ac- 
count for  goods,  wares,  and  merchandise 
alleged  to  have  been  sold  and  delivered  by 
plaintiff  to  defendants  between  the  Ist 
day  of  May.  1887,  and  the  1st  day  of 
March,  1888,  and  to  have  been  of  the  value 
of  S2,843.25.  The  defendants  moved  the 
court  to  quash  the  summons  Issued  In  the 
action,  and  served  upon  them,  upon  the 
ground  that  it  did  not  state  the  amount 
for  which  the  plaintiff  proposed  to  take 
judgment.  The  portion  of  the  summons 
objected  to  as  insufficient  reads  as  follows: 
"The said  action  is  brought  to  obtain  a 
judgment  of  said  court  for  the  sum  of  two 
thousand  eight  hundred  and  forty-three 
25-100  dollars,  with  legal  interest  thereon 
from  March  1,  1888,  nntll  paid,  alleged  to 
be  due  plaintiff  upon  account,  and  lor 
costs  of  suit,  Beierence  is  had  to  com- 
plaint tor  particulars.  And  you  are  here- 
by notified  that  if  you  fall  to  appear  and 
answer  the  said  complaint  as  above  re- 
quired, said  plaintiff  will  cause  your  de- 
fault to  be  entered,  and  take  judgment  as 
prayed  for. "    The  motion  was  denied,  and 
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an  exception  reserved.  Shortly  after- 
wards, the  plalntin,  after  due  notice  to 
defundants'  attorney,  moved  that  the 
summons  be  amended  so  as  to  meet  the 
objections  urged  ajirainst  It;  but  this  ap- 
plication was  resisted  by  the  defendants, 
and  thereupon  denied  by  the  court.  After 
their  motion  was  denied,  the  defendants 
demurred  to  the  complaint  on  the  ground 
(1)  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  and  (2)  that 
It  was  uncertain,  ambiguous,  and  unin- 
telligible, in  tliat  It  did  not  appear  there- 
from where  the  said  goodd  were  sold. 
The  demurrer  was  overruled,  and  the  de- 
fendants answered.  They  averred  that 
the  whole  sum  sued  for  had  been  paid,  and 
tliat  no  part  thereof  was  then  due  or  pay- 
able to  the  plaintiff.  They  also,  by  way 
of  counter-claim,  averred  that  they  sold, 
and  on  the  23d  day  of  August,  18S8,  con- 
veyed, to  plaintiff  a  certain  piece  of  land 
for  and  in  consideration  of  the  sum  of  $5,- 
900,  and  "that  at  the  time  of  the  execution 
of  the  said  conveyance  the  said  plaintiff 
had  agreed  to  sell  and  deliver  the  goods, 
wares,  and  merchandise  mentioned  in  the 
complaint,  and  to  do  certain  worlj  for  the 
defendants;  and,  it  being  then  uncertain 
what  the  amount  and  value  of  said  goods 
or  of  said  worlc  and  labor  would  be,  it 
was  agreed  between  the  plaintiff  and  the 
defendants  that  when  the  said  contract 
on  the  part  of  the  plaintiff  had  been  per- 
formed. If  the  reasonable  value  of  the  same 
amounted  to  less  than  the  consideration 
tor  said  land,  to-wit,  $5,900,  the  said  Will- 
iam Behlow  should  pay  to  the  defendants 
the  difference  between  the  value  of  said 
goods  and  labor;  and  if  the  value  of  said 
goods  and  labor  amounted  to  more  than 
the  sum  of  $5,900,  these  defendants  would 
pay  to  the  plaintiff  the  difference  between 
the  said  purchase  price  of  said  land,  and 
the  value  of  said  goods  and  labor.  And 
defendants  further  aver  that  no  part  of 
the  consideration  for  said  conveyance 
was  paid  by  the  plaintiff  at  the  time,  or  at 
any  other  time,  except  under  the  contract 
aforesaid;  and  that  after  deducting  the 
amount  stated  in  the  complnint  as  the 
value  of  the  said  goods,  to-wlt,  $2,843.25, 
there  remains  due  and  owing  to  the  de- 
fendants from  the  said  plaintiff  the  sum 
of  $3,058.75,  no  part  of  which  has  been 
paid;"  and  for  the  last-named  sum  and 
costs  they  prayed  Judgment.  The  case 
was  tried  by  the  court  without  a  Jury, 
and  the  flndingfi  were.  In  substance,  that 
there  were  two  distinct  transactions  be- 
tween thepartles;  that  between  the  dates 
named  In  the  complaint  the  plaintiff  sold 
and  delivered  to  defendants  the  goods, 
wares,  and  merchandise  sued  for,  and  that 
the  same  were  to  be  paid  for  in  money, 
and  the  full  and  reasonable  value  thereof 
was  the  amount  demanded,  no  part  of 
which,  or  any  interest  thereon  had  ever 
been  paid;  that  the  conveyance  of  the 
land  for  $5,900  set  up  in  the  counter-claim 
was  not  in  consideration  of  the  sale  and 
delivery  of  the  goods  sued  for,  but  of  other 
goods  received  from  plaintiff  by  defendants 
at  or  about  the  time  of  the  delivery  of  the 
said  deed  the  value  of  which  last-men- 
tluoed  goods  amounted  to  the  sum  of  $6,- 
039.96 ;  that  the  value  of  all  the  goods  sold 


and  delivered  by  plalntitf  to  defendants 
was  $8,883.21,  and  the  total  value  of  the 
land  conveyed  to  plaintiff  was  $5,900,  and 
that  besides  the  land  nothing  was  paid  to 
plaintiff  on  account  of  said  goods  or  other- 
wise by  defendants  or  either  of  them;  that 
nothing  was  due  the  defendants  from 
plalntlQ  by  reason  of  the  matters  set  up 
in  their  counter-claim;  and,asconclusion8 
of  law,  that  plaintiff  was  entitled  to  judg- 
ment aKainst  defendants  for  the  sum  of 
$2,84.3.25  with  interest  thereon  at  the  rate 
of  7  per  cent,  per  annum  from  March  1. 
1888,  until  paid,  and  his  costs.  Judgment 
was  accordingly  entered  on  the  28th  day 
of  December.  1889,  for  the  sum  of  $3,261.21 
and  costs,  and  that  defendants  take  noth- 
ing by  reason  of  thelrconnter-clalm.  From 
this  Judgment,  and  an  order  denying  • 
new  trial,  the  defendants  appeal. 

1.  The  first  point  made  for  a  reversal  Is 
that  the  court  erred  in  refusing  to  quash 
the  summons.  It  is  said  the  notice  In  the 
summons  was  insufflcient,  because  it  did 
not  state  the  amount  fnr  which  judgment 
would  be  talsen  in  i-r'^e  the  defendants 
failed  to  appear  and  answer,  as  required 
by  section  407,  aubd.  4,i  of  the  Code  of 
Civil  Procedure.  We  think  the  summons 
in  effect  complied  with  the  requirements  of 
the  statute. 

2.  It  is  claimed  that  the  demurrer  ought 
to  have  been  sustained  upon  the  ground 
that  the  complaint  was  uncertain  and 
ambiguous.  Wesee  nothing  in  this  point. 
It  was  not  necessary  for  the  plaintiff  to 
state  in  the  complaint  where  the  goods 
were  sold. 

8.  It  is  earnestly  contended  that  the 
findings  were  not  justified  by  the  evidence; 
that  the  sales  of  the  goods  were  not  sepa- 
rate and  distinct  transactions;  that  plain- 
tiff by  splitting  his  demand,  and  suing  fur  a 
part  of  it,  waived  any  right  to  ever  sue  for 
the  balance:  and  hence  that  defendants 
could  Interpose  and  maintain  any  defense 
to  this  action  that  they  could  have  inter- 
posed and  maintained  to  the  whole  demand 
If  sued  upon.  It  is  unnecessary  to  state  the 
evidence,  which  covers  a  hundred  pages  of 
the  transcript.  There  was  some  conflict, 
but,  after  reading  the  whole  of  it,  we  are 
of  the  opinion  that  It  was  amply  sufficient 
to  Justify  the  findings  and  decision  of  the 
court.  The  Judsment  cannot,  therefore, 
be  reversed  on  this  ground. 

4.  Finally,  it  is  suggested  that  the  judg- 
ment is  for  $53  more  than  the  amount 
found  to  be  due,  with  the  Interest  thereon 
at  the  rate  and  for  tho  time  allowed. 
This  seems  to  be  so,  but  the  point  appears 
to  be  made  here  for  the  first  time.  If  the 
suggestion  had  been  made  to  the  court  be- 
li>w,  doubtless  the  error  in  the  computa- 
tion of  interest  wuuld  have  been  corrected 
at  once.  It  follows.  In  nur  opinion,  that 
the  Judgment  and  order  should  be 
affirmed,  except  that  the  court  below 
should  be  directed  to  modify  the  Judgment 
by  striking  therefrom  the  sum  of  $53;  the 

'Section  407,  sabd.  4:  In  an  action  arising 
on  contract  for  the  recovery  of  money  or  damages 
only,  the  summons  shall  contain  "a  notice  that, 
unless  the  defendant  so  appears  and  answers, 
the  plaintiff  will  take  judgment  for  the  sum  de- 
manded in  the  complaint,  (stating:  it.)" 
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costs  of  the  appeitlto  be  borne  by  the 
appellants. 

We  concur:    Temple,  C;  Vanolief,  C. 

Pek  Cl'hiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  Juflgment  and 
order  are  affirmed,  and  the  court  below  Is 
directed  to  modify  the  judgment  by  strik- 
ing therefrom  the  sum  of  553;  the  coats  of 
the  appeal  to  be  borne  by  the  appellants. 


(2  Wash.  St  «BS) 

Notes  v.  Pdgin.i 

(Supreme  Court  of  TTcwMnfftorv.    Aug.  1, 1891.) 

Breach  o»  Coxtract^Qoaktum  Mekuit— Mkab- 

CBB  OF  Damages — Evidence — Instructiosb. 

1.  Where,  In  an  action  by  an  architect  for 
Bervices,  both  parties  testiSed  fully,  and  there 
was  a  direct  confilct  in  the  testimony,  a  refusal 
of  the  court  to  set  aside  a  verdict  on  the  ground 
that  the  evidence  failed  to  show  an  employment 
of  plaintiff  will  not  be  inquired  into  on  appeal. 

2.  An  architect  contracted  to  draw  plans 
and  specifications  for  a  building,  let  the  con- 
tract, and  superintend  the  construction,  and  was 
to  receive  for  his  services  8}tf  per  cent,  of  the 
cost  of  the  building.  After  the  plans  and  speci- 
fications were  completed  the  employer  refused 
to  accept  them.  Held,  in  an  action  npon  quantum 
meruit,  that  the  measure  of  recovery  was  such  a 
proportion  of  the  3>V  per  centum  as  the  work 
dune  bore  to  the  whole  work  contracted  for. 

8.  .dn  instruction  that  plaintiff  must  estab- 
lish the  material  allegations  of  his  complaint 
by  a  preponderance  of  "testimony"  is  not  erro- 
neous. It  will  be  presumed  that  the  ]ury  under- 
stood the  word  as  referring  to  all  the  evidence. 

Appeal  from  superior  court,  King  coun- 
ty. 

Action  by  B.  A.  Pugin  against  John 
Noyes  upon  a  quaatuui  meruit  tor  serv* 
Ices.  Judgment  for  plaintiff.  Defendant 
appeals.    Itovereed. 

G.  E.  M.  Pratt  and  ThorupKon,  Edneri 
t&  Humphries,  for  appellant.  Strudwicli, 
Peters  &  Coliiaa,  for  respondent, 

A.NDEKS,  C.  J.  This  action  was  brought 
by  respondent  In  the  court  below  upon  a 
quantum  meruit  for  services  alleged  to 
have  been  rendered  for  and  at  the  request 
of  appellant,  as  architect  In  drawing 
plans  and  making  estimates  for  the  erec- 
tion ol  a  building  to  be  known  as  the 
"Noyes  Block"  In  the  city  of  Seattle.  A 
general  denial  was  tiled  by  the  defendant, 
and  upon  the  Issues  thus  joined  a  trial 
was  had  by  a  jury,  who  returned  a  verdict 
tor  plalntiH  for  the  amount  claimed  In  the 
complaint.  It  appears  from  the  record 
that  the  plaintiR  testlfled  substantially, 
at  the  trial,  that  the  defendant,  at  a  cer- 
tain time  and  place,  told  him  that  two 
architects  (as  he  recollected  or  thought) 
bad  proposed  to  make  drawings  or 
sketches  of  the  proposed  building,  with 
the  understanding  that,  II  the  sketches 
were  not  adopted  by  defendant,  the  latter 
was  to  pay  nothing  for  the  work,  and 
that  he  would  like  to  have  plaintiff  also 
make  such  sketches  upon  the  same  terms; 
that  plaintiff  accepted  the  proposal, 
made  the  sketches,  and  nubmltted  them 
to  the  defendant,  who  expressed  hlmaelf 
satisfied,  and  stated  that  they  were  Just 
what  he  wanted,  and  gave  plaintiff  the 
order  to  go  on  and  complete  the  draw- 
lugs;  that  be  agreed  with  defendant  to 

'Behearlng  denied. 


make  the  drawings  and  specIflcationB 
complete,  let  the  con  tract,  and  superintend 
the  erection  of  the  building,  tor  8]^  per 
cent,  of  the  estimated  cost  thereof;  that 
be  completed  the  plans,  and  wrote  the 
specifications  in  full,  with  the  exception 
of  some  minor  details  as  to  interior  finish; 
and  that  Che  defendant,  on  being  notified 
that  the  plans  were  ready,  refused  to  ac- 
cept the  same,  and  denied  ever  having  re- 
quested or  ordered  plaintiff  to  do  tlie 
work.  The  plaintiff  estimated  the  cost 
ot  the  building  according  to  his  plans  and 
specifications  at  $90,000,  and  testlfled 
that  the  labor  performed  by  him  in  mak- 
ing the  drawings  and  specifications  was 
worth  2]i  percent,  ot  that  sum;  and  in 
this  he  was  corroborated  by  other  wit- 
nesses. Several  architects  also  testified 
that  the  usual  price  charged  by  architects 
for  drawing  plans  and  specifications  and 
superintending  the  erection  of  buildings, 
or,  in  other  words,  for  "lull  professional 
services, "  was  5  per  cent,  of  the  estimated 
cost.  The  defendant  claimed  and  testified 
that  he  never  employed  or  requested  plain- 
tiff to  moke  plans  and  specifications  for 
bis  building;  that  the  only  agreement  or 
understanding  between  him  and  plaintiff 
was  that  if  the  latter  should  submit 
sketches  which  should  be  adopted  by  de- 
fendant, then  and  in  that  event  he  was  to 
pay  plaintiff  for  the  wurk,  but  not  other- 
wise; and  that  plaintiff  proposed  to  do 
the  whole  work  for  2%  per  cent,  of  thecost 
ot  the  building;  and  that  plaintiff,  at  the 
time  of  said  proposal,  stated  that  the 
building  could  be  constructed  tor  $60,000. 

The  first  contention  ot  appellant  is  that 
the  evidence  tails  to  show  any  employ- 
ment of  respondent  by  him,  or  that  he 
ever  requested  the  latter  to  pei'torm  the 
labor  for  which  be  now  seeks  compensa- 
tion, and  that  the  court  below  erred  in 
not  setting  aside  the  verdict  for  insuffi- 
ciency ot  the  evidence.  Upon  that  point 
both  parties  testified  fully ;  and,  there  be- 
ing a  direct  conflict  between  the  testimony 
of  plaintiff  and  delendant,  it  was  for  the 
jury  to  determine,  under  all  the  facts  and 
circumstances  before  them,  upon  which 
Bide  lay  the  pmponderance  oftheevidence; 
and,  not  being  convinced  that  the  verdict 
was  unwarranted  by  the  evidence,  wecan- 
not  say  that  the  court  erred  in  refusing  to 
set  it  aside  and  grant  a  new  trial  upon 
the  ground  above  Indicated. 

Counsel  for  appellant  further  contend 
that  the  court  erred  in  charging  the  jury 
as  to  the  measure  of  damages  recoverable 
by  plaintiff.  The  following  is  the  instruc- 
tion complained  of:  "It  yon  find  from  the 
evidence  that  there  was  a  contract  of  em- 
ployment to  do  the  work  as  claimed  by 
plaintiff,  your  next  Inquiry  should  be,  did 
the  plaintiff  do  the  work  as  requested? 
If  be  has,  he  is  entitled  to  recover  what 
the  evidence  shows  such  work  to  be  rea- 
sonably worth.  Was  there  a  contract 
to  do  this  work  that  the  plaintiff  claims? 
If  there  was  not,  he  is  not  entitled  to  re- 
cover. If  there  was  a  contract,  and  he 
has  performed  the  work  according  to  that 
contract,  he  is  entitled  to  recover  what 
the  evidence  shows  the  services  wero 
worth."  The  point  made  is  that,  aa  tbo 
plaintiff  claimed  tobavedone  tbo  work 
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under  a  contract  whereby  he  was  to  re- 
ceive 3)4  per  cent,  upon  the  estimated  coat 
of  the  building  as  compeiisatiou  lor  bis  en- 
tire Bervicea,  the  jury  sliould  have  been  in- 
Btructed  that  he  could  only  recover  what 
tlie  services  rendered  were  worth,  at  tl»e 
contract  price.  On  the  other  hanil,  the 
respondent  claims  that,  as  the  contract 
was  broken  by  appellant,  be  was  no 
longer  bound  by  its  terms,  and  was  enti- 
tled to  recover  what  he  could  show  his 
labor  was  worth ;  or,  in  other  words,  that 
the  law  implies  a  contract,  in  such  casefl, 
to  pay  the  reaoonable  value  of  the  work 
done,  without  regard  to  the  original 
agreemeut  between  the  parties.  And  the 
question  for  our  determination  is,  which 
of  the  two  theories  should  be  adopted  in 
the  case  at  bar.  The  plaintiff  had  his 
choice  of  two  remedies,  viz.:  Either  to 
bring  his  action  for  a  breach  of  the  con- 
tract,— in  which  event  he  might  have  re- 
covei-ed  not  only  the  value  of  the  labor 
actually  performed,  at  the  contract  price, 
but  also  all  profits  he  might  have  shown 
would  have  been  realized  by  biro  if  he 
had  been  permitted  to  do  the  entire  work 
in  accordance  with  the  terms  of  the  agree- 
ment,—or  to  disregard  the  contract  and 
sue  for  the  value  of  his  services.  He  chose 
the  latter  alternative,  and  mast  be  con- 
fined to  such  an  amount  as  he  ought  to 
recover,  under  the  circumstances.  In  re- 
gard to  the  meiHure  of  damages.  It  is  a 
universal  and  cardinal  principle  that  the 
person  Injured  shall  receive  a  compensa- 
tion commensurate  with  hisloss  or  injury, 
and  no  more;  and  it  is  a  right  of  the  per- 
son who  is  bound  to  pay  this  compensa- 
tion not  to  be  compelled  to  pay  more,  ex- 
cept costs.  Suth.  Dam.  p.  17,  §  1,  and 
cases  cited.  Applying  this  principle  to 
the  case  before  us,  what  should  be  the 
compensation  of  appellant  for  the  work 
actually  done?  His  labor  conferred  no 
benefit  upon  appellant,  because  his  plans 
were  not  adopted  or  used  by  the  latter; 
and  hence  the  cases  holding  that  a  de- 
fendant who  has  prevented  the  other  par- 
ty from  fully  performing  his  contract  of 
service  roust  pay  for  benefits  received  are 
not  applicable  to  this  case.  He  proved  by 
a  number  of  witnesses  that  the  whole 
work  he  agreed  to  do  was  worth  5  per 
cent,  of  the  cost  of  the  building,  which 
was  placed  by  him  at  $90,000,  and  that 
the  part  performed  was  worth  2%  per 
cent.,  and  the  jury  by  their  verdict 
awarded  him  that  proportion  of  f 90,000. 
But  he  also  testified,  as  we  have  seen, 
that  he  agreed  to  do  the  entire  work  of 
drawing  the  plans  and  specifications,  let- 
ting the  contract,  and  superinteuding  the 
erection  of  the  building  for  3%  per  cent,  of 
the  estimated  cost.  If,  therefore,  he  bad 
performed  the  whole  work  according  to 
bis  agreemeut,  and  appellant  had  neg- 
lected or  refused  to  pay  him  therefor,  and 
be  had  brought  his  action  upon  the  com- 
mon counts  for  work  and  labor,  instead 
of  suing  upon  the  contract,  the  measure 
of  llie  recovery,  according  to  the  adjudged 
cases,  would  have  lieen  tlie  contract  price. 
And,  this  being  so,  it  is  difficult  to  pei-ceive 
why  the  respondent  in  this  case  should  re- 
ceive more  compensation  for  the  labor 
actually  performed  by  him  than  he  would 


have  received  for  the  same  services  bad 
the  con  tract  not  been  broken  by  appel- 
lant. The  authorities  which  hold  the  con- 
trary doctrine,  and  maintain  that  the 
plaintiR  in  such  cases  may  recover  what 
his  labor  was  actually  worth,  without 
regard  to  the  contract,  proceed  upon  tiie 
theory  that,  if  one  party  to  an  agreement 
sees  fit  to  violate  it,  the  law  will  then 
step  in,  and  imply  a  new  and  different  one 
in  favor  of  tlie  other  party  to  the  con- 
tract. But  we  think  it  is  rather  the  prov- 
ince of  the  law  to  provide  remedies  for  en- 
forcing contracts,  and  for  indemnifying 
parties  injured  by  their  breach,  tlian  to 
make  new  and  different  ones.  In  cases 
where  one  party  perfonns  lal)orfor  an- 
other at  bis  request,  and  without  any 
stipulation  as  to  remuneration  therefor, 
then  it  is  liut  just  that  the  party  perform- 
ing should  l)e  paid  what  his  services  are 
reasonably  worth,  as  that  is  presumed  to 
have  been  their  mutual  understanding, 
and  as  otherwise  he  would  be  without 
remedy;  but,  when  the  parties  themselves 
have  agreed  upon  a  price  to  be  paid  for 
services  rendered  by  one,  for  the  other, 
that  price,  so  far  as  it  can  be  made  ap- 
plicable, should  be  the  measure  of  compen- 
sation for  work  done  under  the  contract. 

The  rule  is  well  stated  by  Suti.iff,  J., 
in  Doolittle  V.  McCuUough,  12  Ohio  St.,  at 
pages  360  and  3G7i  as  follows:  "But  when 
the  special  contract  is  proved,  whether  by 
the  plaintiff  or  defendant,  under  which 
the  services  were  rendered,  the  special,  and 
not  the  implied,  contract  must  determine 
the  rights  and  liabilities  of  the  parties  aris- 
ing in  regard  to  the  services.  The  price 
having  been  determined  and  mutually 
agreed  upon  by  them,  neither  of  the  par- 
ties can  vary  the  price  so  fixe<l  by  the 
contract.  Nor,  as  to  the  price  of  the  serv- 
ices actually  rendered  under  the  contract 
while  In  force  between  the  parties,  can  it 
avail  the  plaintiff,  bringing  his  action  to 
recover  therefor,  that  since  the  rendering 
the  services  the  defendant  has  put  an  end 
to  the  special  contract.  The  fact  would 
still  remain  that  the  services  were  ren- 
dered under  a  special  contract,  and  at  the 
price  agreed  upon,  and  expressed  by  the 
parties.  If  the  action  upon  the  contract 
so  made  by  the  parties,  and  terminated 
by  the  defendant  against  the  will  of  the 
plaintiff,  be  brought  to  recover  damages 
generally,  the  same  rule  would  apply  as  to 
the  services  actually  rendered.  The  party 
having  rendered  the  services  would  be  en- 
titled to  recover  at  the  rate  agreed  upon 
and  stipulated  in  the  contract  between 
tlie  parties,  although  of  much  less  value 
than  the  price  expressed  in  the  contract; 
and  in  like  manner  the  plaintiff  would  be 
restricted  to  the  amount  stipulated  in  the 
contract  as  the  agreed  price,  although 
actually  of  much  greater  value."  And  oii 
page  369  it  is  further  said  that  "it  may  be 
laid  down  as  a  rule,  in  ail  such  cases,  that 
the  express  contract  so  existing  between 
the  parties  necessarily  furnislies  the  meas- 
ure of  damages  to  the  extent  of  the  evi- 
dence thereby  afforded,  and  to  the  same 
extent  as  in  actions  brought  to  recover 
damages  in  like  cases  where  the  contract 
continues  in  force,  and  has  not  been  termi- 
nated, but  only  neglected  and  unperiormed 
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on  the  part  of  the  defendant."  See,  also, 
Kuon  V.  Greennian,  7  Wend.  121;  Bagley 
V.  Bates,  Wright,  705;  Cbicaxo  v.  Tllley, 
103  D.  S.  146;  Western  v.  Sharp,  14  B.  M«n. 
144;  Field,  Dam.  302.  We  are  aware  that 
In  a  considerable  number  of  decisions 
found  In  the  boolts  the  doctrine  is  broadly 
stated  that  in  caseH  like  this  the  plaintiff 
may  recover  the  reasonable  value  of  the 
services  rendered,  Irrespective  of  the  price 
stipulated  and  agreed  upon  by  the  par- 
ties ;  but  we  think  the  more  just  and  equi- 
table rule  to  be  that  laid  down  by  the 
court  in  Doolittle  v.  McCuUough,  supra. 
Upon  this  question,  Mr.  Sedgwick,  while 
appearint?  to  incline  to  the  opposite  doc- 
trine, in  his  work  on  the  Measure  of  Dam- 
ages, (volume  1,  pp.  473, 474, 7th  Kd.,)  says: 
"So,  also,  if  the  contract  is  rescinded,  one 
party  stopping  the  work  while  the  other 
is  ready  to  proceed.  In  this  case  he  is  at 
liberty  to  prove  the  value  of  his  services, 
but  the  contract  is  nevertheless  not  to  be 
altogether  disregarded."  It  was  not 
shown  in  this  case  that  it  was  impractica- 
ble to  apportion  the  value  of  plaintiff's 
services  according  to  the  rate  of  compen- 
sation claimed  to  have  been  stipulated 
for,  and  we  are  therefore  of  the  opiniou 
that  the  court  below  should  havelnstruct- 
ed  the  jury  that,  if  they  found  that  the 
plaintiff  performed  the  services  claimed  to 
have  been  rendered  by  him  under  a  con- 
tract specifyinR  the  price  to  be  paid  for  do- 
ing the  whole  'work  agreed  to  be  d<nie  b^ 
him,  the  measure  of  his  recovery  would 
be  such  a  proportion  of  the  contract  price 
as  the  work  done  bore  to  the  whole  work 
embraced  by  the  terms  of  the  agreement, 
and  that  the  failure  to  so  instruct  was 
error. 

Counsel  for  appellant  also  insist  that 
the  court  erred  in  permitting  the  respond- 
ent to  show  the  customary  price  charged 
by  architects  lor  such  services  as  those 
rendered  by  appellant.  But  from  what 
we  have  already  said  it  is  scarcely  neces- 
sary to  discuss  that  question.  It  is  suffi 
clent  to  remark  that  where  no  rate  o» 
compensation  has  been  agreed  upon,  or 
where  there  is  a  conflict  of  evidence  as  to 
whether  there  was  a  rate  agreed  on  or 
not,  such  testimony  is  competent;  but 
where  a  contract  for  a  specified  sura  is 
proved,  as  before  stated,  the  parties  must 
be  controlled  by  it. 

It  is  further  contended  that  the  court 
below  eJTed  in  charging  the  Jury  that  be- 
fore the  plaintiff  could  recover  he  must  es- 
tablish the  truth  of  all  the  material  alle- 
gations of  the  complaint  by  a  preponder- 
ance of  the  testimony.  It  Is  claimed  that 
the  court  should  have  used  the  word  "evi- 
dence" Instead  of  "testimony,"  and  that 
a  failure  to  do  so  was  error.  While  thei-e 
is,  perhaps,  a  technical,  legal  distinction 
between  the  two  words,  we  have  no  doubt 
the  same  meaning  was  conveyed  to  the 
minds  of  the  jury  by  the  word  "  testimony  " 
that  would  have  been  conveyed  by  the 
word  "evidence,"  and  that  appellant  was 
In  no  wise  injured  by  the  charge  of  the 
court  as  given.  Indeed,  the  words,  ac- 
cording to  Bouvler,  are  synonymous  In 
meaning,  though  "evidence"  includes  "tes- 
timony," as  well  a«  all  other  kinds  of 
proof.    Bouv.  Law  Diet.  tit.  "Testimony. " 


The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial  in  accordance  with  this  opinion. 

Stii-eb,  Hoyt,  and  Scott,  JJ.,  concur. 


ST^iTE  ex  rel.  Yesi.er  v.  Frossrr  et  a«. 

(Supreme  Court  of  Washington.     July  8, 1891.) 

Riparian  Rights — ^Tide-Lands— Habbok  Lines — 
Fkuhibition. 

t.  A  littoral  land-owner  cannot  assert  title 
to  land  lying:  below  tlie  line  of  ordinary  high 
tide,  as  against  the  state,  in  the  absence  of  a 
license  from  thp  state.  Following  Eisenbacli  v. 
Hatlield,  (Wash. ;  26  Pac.  Rep.  539. 

2.  Const.  Wash.  art.  15,  providing  that  the 
legislature  shall  provide  for  a  commission  to  es- 
tablish harbor  lines  in  navigable  waters  of  all 
harbors  in  the  state  within  or  in  front  of  corpo- 
rate limits  of  a  city  or  within  a  mile  thereof, 
and  shall  provide  for  the  leasing  ol  the  rights  to 
build  and  maintain  wharfs,  etc. ,  does  not  recog- 
nize any  rights  in  riparian  owners  to  tide-lands 
unless  under  licenses  from  the  state,  and  the  com- 
mission  may  Include  such  lands  within  the  har- 
bor lines. 

8.  Where  a  riparian  proprietor  has  no  right 
of  title  to  tide-lands,  simply  owning  the  wharf 
thereon,  including  such  lands  within  the  harbor 
lines  is  not  such  an  interference  with  the  owner- 
ship or  possession  of  the  wharf  as  will  authorize 
a  court  to  issue  a  writ  of  prohibition. 

4.  If  the  laying  of  such  lines  was  in  violation 
of  the  acta  of  congress  concerning  navigation 
and  harbor  lines,  the  United  States,  by  its  proper 
officers,  alone  can  interfere. 

Appeal  from  superior  court.  King  coun- 
ty; I.  J.  LicHTENBEKo,  Judge. 

Petition  for  writ  of  prohibition  by  state 
of  Washington  ex  rel.  H.  L.  Yesler  against 
the  Board  of  Harbor  Line  Commission,  W. 
F.  Prosser.  Eugene  Hemple,  Frank  H.  Bich- 
ards,  H.  F.  Garrettson,  and  D.  C  Guern- 
sey. Writ  granted.  Defendants  appeal. 
Reversed. 

IV.  C.  Jones,  Atty.  Gen.,  for  appellants. 
Thomas  Burke  and  J.  V.  Haines,  {B'lrke, 
Shejjunl  &  Woods,  of  counsel,)  for  re- 
spondent. 

HoYT,  .7.  The  most  important  ques- 
tions in  this  case  are  the  same  as  those 
discussed  and  covered  by  the  opinion  in 
the  case  of  Eisenbach  v.  Hatfield,  26  Pac. 
Rep.  539,  (decided  at  the  last  session  ot 
this  court.)  Yet  in  view  of  the  Immense 
interests  involved  in  the  principles  therein 
announced  we  have  again  gladly  listened 
to  the  aliie  arguments  of  counsel  made  be- 
fore us,  and  have  carefully  examined  the 
exhaustive  briefs  filed,  and  again  reviewed 
all  of  the  questions  decided  in  the  case 
above  cited;  and  it  Is  only  necessary  for 
me  to  say  that  the  opinion  of  the  court 
has  not  been  changed  by  such  re-examina- 
tlon.  The  court  is  still  of  the  opinion 
that,  as  against  the  state,  a  littoral  owner, 
simply  as  such  owner,  can  assert  no  valu- 
able rights  below  the  line  of  ordinary  high 
tide.  The  somewhat  cai-eful  examination 
which  I  have  given  this  casehas  confirmed 
my  opinion  that  at  common  law  the  sov- 
ereign power  (resting  in  England  in  par- 
liament) could  take  such  lands  without 
compensation,  and  absolutely  exclude  the 
littoral  proprietors  from  any  rights  there- 
to. In  lace  such  is  conceded  to  be  the 
power  of  parliament  by  nearly  ail  ul  ths 
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courts.  Even  those  which  have  taken  the 
strongest  ground  against  the  •'octrtne  of 
the  case  aborn  cited  have  admitted  such  to 
be  the  rule.  Note  the  arprument  of  Chan- 
cellor Zabriskle  in  his  dissenting  opinion, 
Stevens  v.  Railroad  Co..  34  N.  J.  Law.  554. 
While  conceding  this,  they  say  parliament 
has  this  power  because  It  Is  all-powerful, 
and  can  legislate  us  it  pleases.  This  is 
true,  but  wliy  Is  it  true?  Simply  because 
in  it  is  embodied  the  sovereign  power.  In 
my  opinion,  the  same  power  vested  in  par- 
liament and  Iiing  in  England  is  here  vested 
in  the  people,  who  are  lully  as  much  sov- 
ereign here  as  parliament  and  icing  there. 
Here  the  people  ol  a  state  are  absolutely 
sovereign,  except  as  controlled  by  the  con- 
stitution of  the  United  States;  and  I  do 
not  think  that  it  can  be  successfully  con- 
tended that  the  powers  of  the  people  of 
the  states  have  been  thus  controlled  as  to 
the  questions  here  involved.  I  am  unable 
to  And  any  clause  of  the  constitution  of 
the  United  States  looking  to  such  control, 
and,  as  I  read  the  decisions  of  the  United 
States  supreme  court,  it  has  expressly  de- 
cided that  the  states  are  in  no  wise  con- 
trolled in  this  matter.  Actingwltbin  their 
sovereign  power,  as  above  recognized,  the 
people  of  this  state,  in  forming  a  constitu- 
tion, saw  fit  to  assert  the  title  of  the  state 
to  the  lands  in  question,  and,  having  done 
so,  they  are  the  only  power  thatcun  inter- 
fere with  such  title.  But  it  is  said  that, 
while  such  assertion  of  title  is  made  In  the 
constitution,^  it  is  so  made  subject  to 
vested  rights  of  the  riparian  owner  to  be 
asserted  in  the  courts.  I  am  of  the  opin- 
ion that  this  vested  right  cannot  be  held 
to  be  such  as  is  incident  to  the  riparian 
owner  simply  an  such,  but  must  be  held  to 
apply  only  to  some  special  right  held  by 
Huch  owner  by  way  of  Improvements  made 
under  express  or  implied  license  from  the 
representative  of  the  sovereign  power. 
To  hold  that  the  former  was  Intended, 
would  practically  destroy  the  title  of  the 
state,  and  would,  therefore,  be  inconsist- 
ent with  the  assertion  of  such  title;  while 
the  latter  construction  will  give  force  to 
every  word,  and  make  the  provision  in  Its 
entirety  a  consistent  one.  When  the  peo- 
ple say  that  they  assert  the  state's  title  it 
must  be  held  to  mean  the  entire  and  ex- 
clusive title.  Of  course  the  rights  of  tlie 
state,  as  above  stated,  are  subject  to  the 
paramount  right  of  the  United  States  to 
regulate  commerce  and  navigation,  as  to 
which  I  shall  say  a  word  later  on. 

The  doctrine  of  the  case  of  Eisenbach  t. 
Hatfield,  above  cited,  must  obtain,  and 
under  it  the  rights  of  the  parties  hereto 
must  be  determined.  It  will  thus  be  seen 
that  the  petitioner  has  no  rights  to  the 
laud  in  controversy,  and  at  the  most 
the  only  vested  right  he  has  is  in  the 
wharf  constructed  thereon;  and  tor  the 
purposes  of  this  case  1  shall  assume 
(though  we  do  not  now  decide  that  ques- 

>  Const.  Wasli.  art.  15,  provides  that  the  logis- 
I'itnre  shall  provide  for  the  appointment  of  a 
commission  to  establish  harbor  lines  in  oavi- 
eable  waters  of  all  harbors  In  the  state  virithin  or 
in  foont  of  the  xiorporate  limits  of  a  city  or  with- 
in a  mile  thereof,  an<:  shall  provide  foi  the  leas- 
big  of  ttia  right  to  build  and  maintain  wharves, 
docks,  etc. 


tion)  that  the  petitioner  has  such  a  right 
in  such  wharf  that  it  could  only  he  taken 
from  him  after  compensation  paid  there- 
for. But  will  this  right  aid  him  in  this 
controversy  ?  Will  the  fact  that  he  has  a 
riglit  tu  be  compensated  for  his  said  im- 
provements allow  him  to  prevent  the  car- 
rying out  of  a  great  state  policy  in  the  es- 
tablishment of  harbor  lines?  Can  it  be 
contended  that  this  work  must  stop,  or 
that  the  line  must  be  laid  around  the  sev- 
eral wharves  which  have  been  erected  by 
riparian  owners?  I  think  all  these  ques- 
tions must  be  answered  in  the  nei;a»tlve. 
The  riparian  proprietor,  as  we  have  seen, 
has  no  interest  in  the  land,  but  simply  in 
the  wharf  on  the  land;  and,  this  beipg  so, 
it  cannot  be  said  that  simply  including 
the  land  under  the  wharf  within  the  har- 
bor lines  is  such  -a  taking  or  damaging  of 
thewharf  as  will  entitle  the  owner  to  com- 
pensation. It  does  not  follow  from  such 
including  within  the  harbor  lines  that  the 
state  has  or  ever  will  Interfere  with  his 
ownership  or  possession  of  said  wharf. 
If  his  property  is  neither  taken  nor  dam- 
aged, the  only  ground  upon  which  he  can 
ask  the  interposition  of  the  courts  is  that 
a  cloud  is  about  to  be  cast  upon  his  title. 
Upon  this  question  I  am  of  the  opinion 
that  his  title  is  not  of  a  nature  to  be 
clouded,  being  only  a  right  to  the  struct- 
ure upon  the  land  without  any  right  in 
the  land  itself.  But,  even  if  it  were,  the 
proceedings  complained  of  could  consti- 
tute no  cloud  thereon,  for,  if  the  conten- 
tion of  petitioner  is  correct,  the  harbor 
line  commission  could  not  lawfully  act  un- 
til legislation  had  been  had,  providing  a 
method  by  which  the  vested  rights  of  all 
riparian  owners  who  had  wharfed  out 
could  be  protected;  and  if  this  is  so,  then 
their  want  of  authority  to  act  Is  known 
to  every  one,  and  must  be  held  to  be  ap- 
parent from  the  face  of  the  proceedings, 
and  therefore  their  acts  could  not  consti- 
tute a  cloud.  If,  on  the  other  band,  they 
have  authority  to  act  at  all  in  advance  of 
such  legislation, they  must  beheld  to  have 
unthority  to  lay  their  lines  across  the 
wharf  of  petitioner,  and  all  others  simi- 
larly situated.  I  think  that  the  argument 
of  counsel  that  this  legislation  is  opposed 
to  that  of  congress  enacted  upon  tlie  sub- 
ject of  navigation  and  harbor  lines,  can- 
not be  sustained.  Ail  such  iegislation 
must  be  presumed  to  be  in  tbe  Interest  of 
commerce  and  navigation  until  the  con- 
trary appears.  Besides,  the  United  States, 
by  its  proper  officers.  Is  the  only  party 
that  could  Interfere  in  such  a  case.  The 
extraordinary  writ  of  prohibition  should 
only  be  granted  in  a  clear  case,  and  when 
no  other  remedy  Is  available;  and  I  am  of 
the  opinion  that  petitioner  has  no  cause 
of  complaint ;  and,  if  he  has,  I  am  not  sat- 
isfied thatthe  ordinary proceedlugs  in  law 
or  equity  will  not  ultimately  completely 
protect  his  rights.  The  juf'gment  must  be 
reversed,  and  the  cause  remanded,  witli 
instructions  to  dismiss  the  petition. 

Anders,  C.  J.,  and  Scott  and  Du.nbak, 
J  J.,  concur. 

Stii.es.  J.    I  concur  in  the  disposition  ot 
this  case,  as  I  look  upon   the  threatened 
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action  of  the  board  of  harborlfne  commis- 
sioners in  the  filing  ot  a  map  o'  the  harbor 
line  of  the  city  of  Seattle  as  a  clearly  legit- 
imate exercise  of  the  power  of  the  state  to 
regulate  and  control  the  harbor  within  Its 
limits  to  the  extent  of  fixing  tlie  point  be- 
yond which  wharves  must  not  extend. 
In  Com.  V.  Alger,  7  CuBh.53,the  like  action 
was  upheld,  although  the  soil  beneath  the 
wharf  complained  of  was  the  property  of 
the  appellant  In  fee  under  the  Massachu- 
setts ordinance  of  1&47.  As  to  the  conse- 
quences which  may  follow  through  tbe  ac- 
tion of  the  tide-land  commissioners,  I  think 
them  too  remote  for  adjustment  or  discus- 
sion to  tbe  present  proceedings. 


(2  Wash.  St  638) 

McSoRLBT  et  al.  v.  Hill,  (two  cases.) 

(Supreme  Court  of  WasMngton.    Aug.  1,  1891.) 

PoBUO  Lauds — Oreoon  Donation  Act — Effkot 
or  Divorce — Rboistbb  Cbbtificats — Innoobnt 

FCRCBASEB. 

1.  Act  Cong.  Sept  27,  1850,  |  4,  (9  St.  U.  S. 

e.  76,  p.  497,)  granted  to  every  white  settler  of 
the  publlo  land,  over  IS  years  of  age  and  a  citl- 
ten  of  the  United  States,  who  was  then  a  resi- 
dent of  Oregon,  or  who  shoald  become  a  resident 
on  or  before  December  1,  1850,  and  who  should 
reside  upon  and  cultivate  It  for  four  consecutive 
years,  820  acres  if  a  single  man,  or  640  acres  if 
married,  or  l)eing  married  within  one  year  from 
Deceml)er  1,  1850,  one-lialf  to  himself  and  one- 
lialf  to  his  wife  in  her  own  ri^ht  Held,  that  a 
married  man  who  became  a  resident  prior  to  De- 
cember 1,  1850,  and  settled  on  the  land  in  April, 
1852,  lost  his  right  to  claim  640  acres,  upon  being 
subsequently  divorced,  and  that  bis  second  mar- 
riage, In  January,  1858,  did  not  restore  it 

2.  The  second  wife  could  not  claim  in  virtue 
of  tbe  right  of  the  first,  under  section  4,  nor  in 
her  own  right,  under  section  5,  of  the  act,  which 
granted  320  acres,  to  be  divided  in  like  manner, 
to  such  settlers  l>eooming  residents  between  De- 
cember 1,  1850,  and  December  1, 1853,  if  married, 
or  if  marrying  wittiin  one  year  after  reaching 
the  territory. 

8.  Section  7  of  the  act  relating  to  proof  by 
settlers  provides  that,  upon  its  being  made,  the 
surveyor  general  or  other  officer  appointed  by 
law  shall  issue  certiflcates,  under  rules  pre- 
scribed by  the  commissioner  of  the  general  land- 
offlce.  setting  forth  the  facts  and  the  amount  to 
which  the  parties  are  entitled.  The  surveyor 
general  shall  return  the  proof  to  the  commis- 
sioner, and,  if  he  finds  no  valid  objection  there- 
to, patents  shall  issue  according  to  the  certifi- 
cates, upon  being  surrendered.  Held,  that  a 
certificate  issued  to  the  settler  and  his  second 
wife  by  the  register  of  the  local  land  -office  and  four 
years'  residence  on  the  land  gave  them  no  vested 
right  therein  which  could  pass  to  third  persona, 
where  the  action  of  the  local  land-office  was  sub- 
sequently reversed  by  the  commissioner. 

4.  Having  no  vested  right  in  tbe  land,  their 
grantee,  by  deed  executed  before  the  issue  of  the 
certificates,  could  not  claim  to  be  an  innocent 
purchaser  for  value. 

5.  Act  Cong.  April  11,  1860,  for  the  relief  of 
Charles  Porterfield,  deceased,  providing  that 
Fonerfield  warrants  maybe  located  on  any  of  the 
public  lands  which  have  been  and  may  be  sur- 
veyed, and  which  have  not  l)een  otherwise  ap- 
propriated at  the  time  of  such  location,  within 
any  of  the  states  where  the  minimum  price  for 
Uie  same  shall  not  exceed  tl.25  per  acre,  refers 
to  public  lands  not  appropriated  bylaw,  and  such 
warrants  may  be  located  upon  lands  in  Oregon, 
although  occupied  by  a  settler  under  an  Invalid 
donation  claim. 

6.  Act  Cong.  March  22,  1852,  f  1,  providing 
"that  all  warrants  for  military  bounty  lands 
which  have  been  or  may  hereafter  be  issued  un- 


der any  law  of  the  TTnlted  States  •  •  •  ora 
hereby  declared  assignable, "  applies  to  tiM  Por- 
terfield land-warrants. 

Appeal  from  superior  conrt,  King  coun- 
ty; lilCHTBNBDRO,  Judge. 

Action  by  Alice  S.  Hill,  executrix  of  Will- 
iam C.  Hill,  against  Charles  and  Ellen  Mc- 
SorlHy,forpoa8&sHionof  real  estate.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Action  by  Charles  and  Ellen  McBorley 
against  Alice  S.  Hill,  exiKiutrix  of  William 
C.  Hill,  to  declare  a  trust.  Bill  dismissed. 
Plaintiff  appeals.    Modified  aud  affirmed. 

In  April,  1852,  one  D.  S.  Maynard,  under 
the  act  of  September  27,  1850,  commonly 
known  as  the  "Oregon  Donation  Law," 
made  settlement  upon  a  tract  of  640  acres 
of  land  in  King  county,  as  a  donation 
claim.  Maynard  had  taken  up  his  resi. 
dence  In  Oregon  In  September,  1850,  and  In 
April,  1853,  he  filed  in  the  office  of  the  reg- 
ister and  receiver  at  Olympia  his  notifica- 
tion No.  407,  claiming  this  640  acres  of  land 
as  a  donation  claim,  one-half  for  himself 
and  one-half  for  his  wife,  Catherine  T. 
Maynard;  continued  his  residence  upon 
the  land;  complied  with  the  law  in  re- 
spect to  cultivation;  and  made  his  proof 
as  required  by  the  act.  After  his  term  of 
residence  was  completed,  but  before  the 
land-office  had  issued  any  certificate  to 
him  for  the  land,  in  1867,  Maynard  and  bis 
wife,  Catherine  T.,  executed  a  deed  of  the 
land  In  dispute,  for  a  valuable  considera- 
tion, to  Hugh  McAleer.  In  1869,  two  years 
after  this  deed  was  recorded,  and  after 
McAleer  had  taken  possession  of  the  land, 
the  local  land-office  issued  a  certificate,  as 
provided  by  section  7  of  the  donation  act, 
to  David  S.  Maynard  and  Catherine  T. 
for  the  tract  of  land  in  question,  the  west 
half  to  the  husband  and  the  east  half  to 
the  wife.  The  east  half  embraces  all  tbe 
land  now  in  litigation.  In  1871  the  gener- 
al land-ofllce  reversed  the  action  of  the 
local  land-oflSce  In  giving  the  east  half  to 
Catherine  T..  and  found  that  It  belonged 
to  a  former  wife  of  D.  S.  Maynard,  Lydla 
A.,  whom  he  married  In  1828,  and  from 
whom  he  was  divorced  on  the  24th  day 
of  December,  1852,  by  the  legislature  of 
Oregon.  On  the  15th  day  of  January, 
1853,  he  was  married  tu  Catherine  T.  The 
honorable  secretary  of  tbe  interior,  upon 
appeal,  rejected  the  claim  of  both  wives, 
and  ordered  the  patent  for  the  west  half 
to  issue  to  Maynard  as  a  single  man. 
which  was  done.  Between  the  year  1876, 
when  this  final  action  was  taken  by  the 
department,  and  tbe  year  1880,  dlvem 
claims  were  made  to  this  land,  none  ol 
which  were  beld  valid  by  the  department. 
On  the  8th  day  of  January,  1880,  W.  C. 
Hill,  party  to  these  suits,  and  one  J. 
Vance  Lewis,  made  application  at  ths 
local  land-office  to  locate  Porterfield  war- 
rants upon  this  land,  which  application 
was  rejected,  but  upon  appeal  was  al- 
lowed. Eleven  months  after  this  applica- 
tion, vie,  on  December  16, 1880,  Hugh  Mc- 
Aleer, having  lived  since  1867  upon  the 
land,  offered  a  homestead  application, 
whtfih  was  rejected  by  the  local  land- 
ofilcers,  whose  action,  opon  appeal,  wav 
sustained.  McAleer,  buwever,  bad  made 
a  prior  homestead  application  In  April  1, 
1880,  wbicb  was  rejected  by  tbelocal  land* 
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office,  and  from  which  nu  appeal  was  tak- 
en. McAiecr,  so  far  us  the  proof  shows, 
was  a  fureisner,  having  never  completed 
his  naturalization.  Certain  of  the  heirs 
of  Hush  McAleer  are  in  possession  of  a 
portion  of  this  land.  Lewis' and  Hill's  en- 
tries under  the  Porterfield  warrants  were 
allowed,  and  patents  duly  issued  to  them. 
Lewis  and  wife  conveyed  their  interest  to 
Hill,  who  holds  the  legal  title  to  the  land, 
and  brings  the  first  suit  (No.  P,142)  against 
McSorley  and  other  heirs  of  Hugh  McAIeer 
for  possesKlon.  The  defendants  set  upMc- 
Aleer's  rights  under  the  deed  from  May- 
nard,  and  his  homestead  application,  and 
also  bring  the  second  action  (No.  6,238) 
to  declare  Hill  a  trustee  for  McAleer. 
In  the  ejectment  suit  they  also  attuck  the 
validity  of  Hill's  patent,  because  they  sdy 
the  Porterfield  warrants  are  not  properly 
located,  and  therefore  the  patent  la  void. 
Both  causes  proceeded  to  trial  by  the 
court,  and  were  heard  together.  In  the 
first  action,  the  ejectment  suit,  a  Judg- 
ment was  awarded  plaintiff  tor  possession 
of  the  land,  and  a  writ  of  possession  di- 
rected. The  "jecond  action  was  by  the 
lower  court  dismis&ed,  with  a  judgment 
for  defendant  for  his  costs.  Mr.  Hill  died, 
and  both  these  suits  am  continued  In  the 
name  of  Alice  S.  Hill  as  executrix. 

Jacobs  &  Jeoner  and  W.  R.  Aodrewa,ior 
appellants.  Janiaa  Rochester,  tor  re- 
spondent. 

Dunbar,  J.  The  first  question  here  is, 
did  the  deed  from  Maynard  and  wife  to 
McAleer  convey  title  to  the  land  In  ques- 
tion, or  did  Maynard  and  wife  have  any 
inteivst  or  right  in  said  land  which  could 
by  them  be  conveyed?  Section  4  of  the 
donation  act  of  1850  (9  U.  S.  St.  at  Large, 
497)  granted  to  every  white  settler  of  the 
publiclands,  (with  the  necessary  qualifica- 
tions of  age  and  citizenship,)  who  was 
then  a  resident  of  the  territory  of  Oregon, 
or  should  become  a  resident  therein  on  or 
before  the  1st  day  of  Dpcemher,  ISiiO,  the 
quantity  of  ooe  half  section,  or  'A20  acres, 
of  land  for  a  single  man,  and  for  a  married 
rnqn,  or  If  he  should  become  married  with- 
in one  year  from  the  1st  day  of  December, 
1850,  the  quantity  of  one  section,  or  640 
acreB,  of  land,  one-half  to  himself,  and  the 
other  half  to  his  wife,  to  be  held  by  her  in 
her  own  right,  and  provided  that  the  sur- 
veyor general  should  designate  the  part 
inuring  to  the  husband  and  that  to  the 
wife.  Maynard  became  a  resident  of  Ore- 
gon prior  to  the  1st  day  of  December,  1850, 
and  was  also  a  married  man,  being  the 
husband  of  Lydla  A.  This  relation  was 
still  continuing  in  April.  18S2,  when  he 
made  bis  settlement  on  a  donation  claim, 
and  he  and  his  wife  were  entitled  to  640 
acres,  one-half  to  inure  to  him,  and  the 
other  to  his  wife,  Lydla  A.  But  about 
the  middle  of  December,  I8.'i2,  he  vras  di- 
vorced from  Lydla  A.  On  January  16, 
1853,  be  was  married  to  Catherine  T.  By 
this  act  of  divorcement,  the  claim  of  Lydla 
A.  to  one-half  of  the  land  became  annnlled, 
and  Maynard  became  a  single  man.  It 
would  be  a  novel  mode  of  administering 
the  law  to  allow  a  man  to  escape  marital 
responsibility  by  divorcing  his  wife,  and 
Btlll  allow  blm    benefits  that  attach  ex- 


cinetvely  by  reason  of  his  relation  as  a 
husband.  Thirty  days  elapsed  between 
the  time  he  was  divorced  from  Lydia  A. 
until  he  was  married  to  Catherine  T. 
During  these  30  days  ho  was  a  single  man, 
and  it  cannot  be  contended  that  he  would 
have  been  entitled  under  section  4  to  have 
claimed  the  provision  giving  to  married 
men  C-IO  acres  each.  Alter  he  became  a 
married  man  again,  and  commenced  the 
settlement  with  Catherine  T.,  the  law  only 
allowed  him,  by  reason  of  his  marriage  re- 
lations, 320  acres.  The  new  wife  should 
certalnl.v  not  be  allowed,  either  in  morals 
or  in  la  w,  to  claim  any  rights  through  tlie 
wife  whom  she  bad  supplanted.  This  pro- 
vision of  the  law  was  made  for  the  benefit 
of  women  who  were  married  prior  to  De- 
cember 1, 1851.  Catherine  T.  was  not  mar- 
ried prior  to  that  date,  and  she  must  claim 
through  her  own  marriage,  and  not  the 
marriage  of  Lydla  A.  Maynard,  by  his 
own  volition,  destroyed  the  relationship 
which  entitled  him  to  640  acres,  and,  so 
far  an  Ma.vnard's  interest  is  concerned,  the 
extra  320  acres  which  a  married  man  could 
take  was  not  intended  as  a  pereonnl  right 
attaching  to  or  prerogative  of  the  hus- 
band, which  he  could  take  from  one  wife 
by  divorcement, and  confer  upon  another; 
and  he  was  not  placed  In  any  different  po- 
sition with  reference  to  It  by  his  marriage 
In  1853.  This  doctrine  Is  substantially 
announced  by  the  supreme  court  in  May- 
nard V.  Hill,  125  U.  S.  216,  8  Sup.  Ct.  Rep. 
723,  where  the  court,  in  reference  to  the 
standing  of  this  Identical  land,  says: 
"When,  therefore,  the  act  was  passed  dl- 
vorcing  the  husband  and  wife,  he  had  no 
vested  interest  In  the  land,  and  she  could 
have  no  interest  greater  tlian  his.  •  •  • 
A  divorce  ends  all  rights  not  previously 
vested.  Interests  which  might  vest  in 
time  upon  a  continuance  of  the  marriage 
were  gone. "  There  was  only  one  way  by 
which  Catherine  T.  could  hove  become  en- 
titled to  .320  acres  under  the  donation  act, 
and  that  was  to  have  married  some  quali- 
fied donation  applicant  prior  to  December 
1,  1851.1  This  she  did  not  do.  We  do  not 
think  the  claim  of  Catherine  T.  Maynard 
was  within  the  letter  or  the  spirit  of  the 
law.  Section  6  of  the  act  of  February  14, 
1853,  which  Is  amendatory  of  the  act  of 
September  27, 1850, In  our  Judgment  simply 
extends  the  time  within  which  persons 
shall  acquire  title  under  the  donation  act, 
but  It  dues  not  undertake  to  change  the 
qualifications  of  the  applicant.    This,  we 

'  See.  6.  That  to  all  white  male  citizeDS  of  the 
ITuited  States,  or  persons  who  shall  have  made 
a  declaration  of  Intention  to  become  such,  above 
the  age  of  twenty-one  years,  emigrating  to  and 
settling  in  said  territory  lietween  tbe  first  dayof 
December,  eighteen  hundred  and  fifty,  and  the 
first  day  of  December,  eighteen  hunored  and 
fifty-three,  who  shall  in  other  respects  comply 
with  the  foregoing  section  and  the  provisions  of 
this  law,  there  shall  be,  and  hereby  is,  granted 
the  quantity  of  one  quarter  section,  or  one  hun- 
dred and  sixty  acres,  or  laad,  if  a  single  man; 
or  if  marrisd,  or  if  he  shall  become  married  with- 
in one  year  from  the  time  of  arriving  in  said 
territory,  then  the  quantity  of  one  half  section, 
or  three  hundred  and  twenty  acres,  one-half  to 
the  husband  and  the  other  half  to  the  wife  in  her 
own  right,  to  be  deslguied  by  the  ■nrreyor  gen- 
eral ••  aforesaid. 
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tblak,  has  been  the  unlreraal  and  unqaes- 
tloned  construction  of  this  statute. 

It  Is  claimed  by  appellant  Ihttt  the  acts 
of  Maynard  and  his  wife  were  of  such  a 
character  as  to  create  In  them  a  vested 
right,  although  no  patent  had  ever  Issued 
to  them  ;  and  cites,  t.o  sustain  this  prop- 
osition, Barney  v.  Dolph,  97  U.  8.  656; 
Lytle  V.  State,  9  How.  833;  Stark  v. 
Starrs,  6  Wall.  417;  Simmons  v.  "Wagner, 
101  U.  S.  261.  We  do  not  think  that  the 
cases  cited  support  the  contention.  The 
provision  in  section  4of  the  original  dona- 
tion law,  pvohibitiug  the  sale  of  lands  un- 
til after  patent  was  Issued,  was  repealed 
July  17,  1854.  In  Barney  v.  Dolpb  the 
court  decided  that  the  repeal  of  this  pro- 
vision Implied  the  power  to  convey  all  the 
government  had  parted  with,  but  that 
was  the  extent  of  the  decision.  In  that 
case  it  was  not  disputed  that  Waymire 
and  his  wife  were  entitled  to  patent;  but 
here  the  testimony  is  that  Catherine  T. 
Mayoard  never  could  have  secured  a  pat- 
ent; that  she  had  no  right  to  a  patent, 
and  therefore  had  nothing  to  sell.  iSlm- 
mons  V.  Wagner  was  a  case  where  the 
land  was  sold  by  the  United  States,  and 
the  purchase  money  paid.  There  the  pur- 
chase money  was  the  main  consideration, 
and  it  was  held  that,  where  the  right  to 
a  patent  has  once  become  vested  In  a  pur- 
chaser of  public  lands,  it  Is  equivalent,  so 
far  as  the  government  is  concerned,  to 
patent  actually  Issued.  To  the  same 
effect  is  Stark  v.  Starrs  and  Lytle  v.  State; 
but  these  cases  have  no  application  to  the 
case  at  bar,  because  the  main  question 
here  is  whether  or  not  the  right  to  patent 
ever  did  become  vested.  It  we  assume 
that  it  did,  we  take  for  our  premises  the 
very  question  In  controversy.  So  far  as 
caseii  are  concerned  which  are  cited  show- 
ing that  the  final  certificates  of  registers 
and  receivers  m  pre-emption  cases  confer 
vested  rights,  they  are  not  in  point  here; 
for,  although  this  court  is  divided  In  Its 
opinion  as  to  the  force  and  effect  of  8u:h 
certificates,  (see  Pierce  v.  Frace,  26  Pac. 
Kep.  192,  807,  decided  at  the  January 
terra,)  yet  such  certlfictttes  stand  on  a 
distinct  footing,  the  pre-emption  law  espe- 
cially providing  "that  the  proof  of  settle- 
ment and  cultivation  shall  bemade  to  the 
satisfaction  of  the  register  and  receiver." 
Here  a  discretion  Is  vested  in  the  register 
and  receiver.  But  section  7  of  the  dona- 
tion law,  (act  of  18.50,)  among  other  pro- 
visions regarding  the  proof  of  donation 
settlers,  says:  ".^nd  upon  such  being 
made,  the  surveyor  general,  or  other  offi- 
cer appointed  by  the  laws  for  that  pur- 
pose, shall  Issue  certltlcates,  under  such 
rules  and  regulations  as  may  be  prescribed 
by  the  commissioner  of  the  general  land- 
office,  setting  forth  the  tacts  in  the  case, 
and  specifying  the  amount  to  which  the 
parties  are  entitled  ;  and  the  said  survey- 
or general  shall  return  the  proof  so  taken 
to  the  office  of  the  commissioner  of  the 
general  land-office;  and,  If  the  snld  com- 
missioner shall  find  no  valid  objections 
thereto,  patents  shall  Issue  tor  the  land 
according  to  the  certificates  aforesaid,  up- 
on the  surrender  thereof. "  No  discretion 
whatever  was  given  to  the  surveyor  gen- 
'  «ral,  but,  on  the  contrary,  it  was  especial- 


ly conferred  upon  the  rommlssloner.  And 
In  Stark  v.  Starrs  the  court  decided,  In 
construing  this  act,  that  the  right  of  the 
claimant  to  a  patent  became  perfected 
when  the  certificate  of  the  surveyor  gener- 
al and  the  accompanying  proofs  were  re 
ceived  by  the  commissioner  of  the  general 
laud-office,  and  he  found  no  valid  objec- 
tions thereto.  The  main  question  in  con- 
troversy in  that  case  was  as  to  whether 
the  land  In  controversy  was  brought  un- 
der the  operation  of  the  town-site  act  by 
the  organic  law  of  August  14,  1848,  estab- 
lishing the  territorial  government  of  Ore- 
gon, thus  rendering  it  not  subject  to  the 
donation  act  of  1850;  and  It  was  upon  thia 
proposition  that  the  commissioner  object- 
ed to  the  Issue  of  the  patent  to  Stark,  and 
not  upon  the  ground  that  he  found  any 
fault  with  the  proof  made  of  settlement 
and  cultivation  under  the  donation  act. 
And  the  supreme  court  of  the  United 
States,  finding  that  the  provisions  of  the 
town-site  act  did  not  embrace  the  land  in 
controversy,  and  that  it  was  subject  to 
donation  entry,  and  that  the  proof  of  resi- 
dence and  cultivation  under  the  donation 
act  had  been  made  and  submitted  to  the 
commissioner,  and  that  he  found  no  valid 
objections  thereto,  sustained  Stark's  en- 
try. But  that  state  of  facts  does  not 
exist  in  this  case.  On  the  other  hand, 
the  commissioner,  in  construing  the  pro- 
visions of  the  donation  law,  raided  an  ob- 
jection to  the  entry,  and  decided  that 
Catherine  T.  Maynard  had  no  righta  to 
the  land. 

Concluding,  then,  that  the  Maynards 
had  no  vested  rights  in  the  land,  we  come 
to  the  consideration  of  the  question 
whether  or  not  McAleer  Is  entitles!  to  con- 
sideration as  an  Innocent  or  bona  Me  pur- 
chaser for  value.  In  support  of  the 
affirmative  of  this  proposition,  it  is  nrged 
that  the  proofs  were  made  in  1856,  and 
that  no  fault  had  been  found  with  them 
up  to  thetime  of  his  purchase,  11  years  aft- 
erwards; that  he  made  the  purchase  in 
good  faith,  and  without  any  knowledge 
or  notice  of  defect  in  the  title  of  his  gran- 
tors, if  one  existed  ;  that  he  was  an  inno- 
cent purcha.^er,  and  as  such  entitled  to  the 
same  protection  as  if  every  requirement  of 
the  land  laws  had  been  complied  with  by 
his  grantees;  and  Colorado  Coal,  etc.,  Co. 
v.U.  S.,  123  U.S. 314, 8  Sup.  Ct.  Rep.  131, and 
many  other  cases,  were  cited  In  support 
of  this  doctrine.  While  some  of  tlie  lan- 
guage in  the  Colorado  case  would  seem, 
at  first  blush,  to  sustain  the  position  of 
appellant,  yet  we  think  a  careful  examina- 
tion of  the  whole  case  will  not  Justify  this 
conclusion.  That  was  a  bill  in  equity, 
filed  in  the  name  of  the  United  States  by 
the  attorney  general,  the  object  and 
prayer  of  which  was  to  declare  void  and 
cancel  61  patents  for  as  many  distinct 
pieces  of  land  alleged  to  have  been  fraudu- 
lently obtained  through  collusion  and 
fraud;  also  that  the  land  was  not  agri- 
cultural, but  mineral,  land,  and  therefore 
not  subject  to  pre-emption  entry.  The 
answer  of  the  defendants  denied  all  the  al- 
legations in  the  bill  alleging  fraud,  and  de- 
nied that  any  of  the  lands  were  mineral 
lands,  and  alleged  they  were  innocent  pui^ 
chasers  in  good  faith.    Under  these  iSBuea, 
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the  conrt  fooni  that  afraud  bad  been  per- 
petrated upon  the  United  States,  and  that 
the  parties  who  acquired  title  under  the 
patents  Icne'w  nothing  of  the  frauds;  that 
it  was  not  eucb  a  fraud  as  would  prevent 
tbe  passing  of  tbe  lesal  title  by  the  pat- 
ents; and  that  It  followed  that,  to  a  bill 
in  equity  to  cancel  the  patents  upon  these 
grounds  alone,  the  defense  of  a  bona  fide 
purchaserfor  value,  without  notice,  is  per- 
fect; and  stated,  as  an  elementary  doc- 
trine of  equity,  that,  "where  a  grantor 
has  been  induced  by  fraud  to  part  with 
tbe  legal  title  to  bis  property,  be  cannot 
reclaim  it  from  subsequent  innocent  pur- 
chasers for  value."  It  will  be  obsRrved 
that  the  court  was  considering  this  case 
with  reference  to  the  passing  of  the  legal 
title,  and  not  a  mere  equitable  interest, 
and  a  title,  too,  which  was  evidenced  by 
the  highest  authority, — a  patent  from  the 
United  States.  The  patents  to  ail  these 
diflerent  pieces  of  land  having  been  issued 
prior  to  tbe  deed  made  to  the  defendants, 
tbe  court  in  that  case  rendered  Itsdeciuinn 
with  particular  reference  to  the  character 
of  tbe  title,  as  is  easily  gathered  from  its 
approval  and  quotation  of  the  opinion  of 
the  supreme  court  of  the  United  States  in 
the  Maxwell  Land-Grant  Case,  121  U.  S. 
826,  7  Bup.  (H.  Itep.  1015,  where  the  court 
says:  "If  the  proposition  as  thus  laid 
down  In  the  cases  cited  is  sound  in  regard 
to  the  ordinary  contracts  of  private  indi- 
viduals, how  much  more  should  it  be  ob- 
served when  the  attempt  is  to  annul  the 
grants,  the  patents,  and  other  solemn  evi- 
dences of  title  emanating  from  the  gov- 
ernment of  the  United  States  under  its 
official  seal?  In  this  class  of  cases  the  re- 
spect due  to  a  patent,  the  presumption 
that  all  tbe  preceding  steps  required  by 
tbe  law  have  been  observed  before  Its  Is- 
sue, the  Immense  importance  and  necessi- 
ty of  the  stability  of  titles  depending  upon 
these  official  Instruments,  demand  that 
the  effort  to  set  them  aside,  to  annul 
tbem,  or  to  correct  miHtakes  In  them 
should  only  De  successful  when  tbe  allega- 
tions under  which  this  is  attempted  are 
clearly  stated  and  fully  sustained  by 
proof."  But  In  tbe  case  at  bur  Mc  A  leer 
is  attempting  to  set  aside  this  convey- 
ance by  tbe  government,  a  conveyance 
by  patent,  an  instrument  under  seal,  and 
tbe  signature  of  the  president  of  the  United 
States;  a  proof  of  title  which  is  commonly 
accepted  and  relied  upon  by  the  unprofes- 
sional mind  as  conclusive.  And  what 
claim  does  he  Interpose  against  it?  Not 
a  patent  to  tbe  land  himself,  as  did  Stark 
In  the  case  cited  by  appellant  of  Stark  v. 
Starrs;  not  a  deed  from  parties  whose 
qaallflcations  under  tbedonatlon  act  were 
nnquestloned,  and  whose  rights  to  a  pat- 
ent to  the  land,  by  reason  of  their  fulfill- 
ment of  the  requirements  of  the  law, 
were  conceded  by  all  parties  to  tbe  con- 
troversy, as  did  Dolph  In  Barney  v.  Dolpb; 
but  a  deed  from  a  party  who  the  land 
department  decided  had  no  rights  to  the 
land  in  controversy,  and  to  land  which 
the  department,  as  we  believe  rightfully, 
restored  to  the  public  domain.  And  this 
deed  was,  as  the  record  shows,  given  to 
McAleer  more  than  a  year  before  the  orig- 
inal donation  certificate  Issued  to  his  gran- 


tor? from  the  local  land-ofUce.  So  that 
McAleer  simply  took  by  that  deed  what 
tbe  Maynards  had  a  right  to  sell;  and,  as 
they  lind  no  right  to  sell  anything,  he 
took  nothing.  He  purchased  an  inchoate 
or  Imperfect  title,  and  he  must  stand  or 
fall  by  it  as  it  existed  in  the  bands  of  bis 
grantors.  Kramer  v.  Arthurs,  7  Pa.  St. 
17U;  Briscoe  v.  Ashby,  24  3rat.  478. 

Concluding,  then,  that  McAleer  has  no 
rights  under  his  deed  from  the  Maynards, 
we  ooraeto  the  consideration  of  the  rights 
he  claims  to  have  acquired  by  virtue  ol 
his  homestead  application.  After  bis  pre- 
emption claim,  which  he  made  in  1874,  had 
been  decided  against  him  by  the  commis- 
sioner, and  subsequently  on  appeal  by  the 
secretary  of  the  Interior,  he  made  applica- 
tion to  make  homestead  entry.  This  was 
on  April  1,1880.  The  district  land-offlce  re- 
fused the  application.  Whatever  rights 
he  may  have  had  under  that  application, 
by  reason  of  residence  or  otherwise,  we 
are  not  called  upon  to  investigate  here; 
for  he  had  the  right  of  appeal,  and  did  not 
avail  himself  of  it,  and  that  application 
was  virtually  abandoned.  However,  we 
seriously  question  If  section  3  of  the  act  of 
May  14,  ISsO,  could  l>e  construed  to  confer 
any  right  in  McAleer,  as  against  rights  of 
other  parties  existing  at  tbe  time  of  the 
passage  of  the  act :  and  are  inclined  to 
think  that  it  was  the  Intention  of  the 
law  not  to  interfere  with  any  interven- 
ing rights,  the  same  as  many  other  pro- 
visions of  theland  lawsfortbe  relief  of  set- 
tlers. Prior  to  McAleer's  application, 
and  prior  to  the  passage  of  the  act  of  May 
14, 18S0,  to-wit,  on  January  8, 1880,  Lewis 
and  Hill  made  application  to  locate  For- 
terfleld  warrants  on  the  land  in  question. 
This  application  was  rejected  for  the  rea- 
son that  the  land  was  embraced  within 
tbe  limits  of  the  town  of  Seattle,  but  aft- 
erwards, upon  appeal.  It  was  allowed, 
and  in  course  of  time  patents  were  issued 
therefor.  On  the  16th  of  December,  18S0, 
the  application  of  the  city  of  Seattle  for 
the  lands  was  withdrawn.  On  that  day 
McAleer  made  homestead  application  for 
the  land,  and  his  application  was  rejected 
on  the  ground  that  such  land  had  been 
previously  applied  for  by  said  Lewis  and 
Uill. 

With  this  view  of  the  law,  then,  the  con- 
troversy Is  narrowed  to  this  proposition: 
Were  the  lands  legally  located  by  the  said 
Porterfleld  scrip?  Appellants  contend— 
First,  that  Porterfleld  warrants  are  not 
locutable  upon  occupied  lands;  second, 
that  the  warra  nts  are  not  assignable ;  and, 
third, that  the  warrants  are  not  locatahle 
upon  unoffered  land.  Tbe  act  of  congress 
approvedAprll  11, 18(50,  entitled  "An  actfor 
the  relief  of  the  legal  representatives  of 
Charles  Porterfleld,  deceased,"  provides, 
among  other  things,  that  Porterfleld  war- 
rants may  be  located  on  any  of  the  public 
lands  which  have  been  and  may  be  snr^ 
veyed,  and  which  have  not  been  otherwise 
appropriated  at  the  time  of  such  location, 
within  any  of  the  states  of  tbe  United  States 
where  the  minimum  price  for  the  same 
shall  not  exceed  $1.25  per  acre,"  etc.  It 
Is  claimed  by  the  appellee  that  the  pbrase 
"otherwise  appropriated  "means  any  pub- 
lic lands  not  regularly  appropriated  by  vlr- 
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tne  of  isome  proTislon  of  law  for  its  dis- 
poBltion ;  and  it  is  iDHisted  tliat  the  lan- 
guage in  thia  case  Is  distinguished  from 
that  employed  in  the  act  of  Aprii  5,  1872, 
providing  for  tlie  location  of  Valentine 
Bcrip,  where  the  language  was, "such scrip 
luay  be  located  upon  any  of  tlie  unoccu- 
pied and  unappropriated  lauds  of  the  Unit- 
ed States."  Tliis  is  the  constractlon  giv- 
en to  this  expression  by  the  land  depart- 
ment, and,  in  our  judgment,  is  the  correct 
one.  There  would  be  no  reason  or  Justice 
In  allowing  a  mere  unauthorized  and  ille- 
gal occupancy  to  pi-event  the  location; 
and,  if  appellant's  Interpretation  la  to 
ho  accepted,  it  matters  not  how  illegal  or 
unwarranted  the  occupancy  may  be.  Be- 
sides, there  is  a  well-recognized  difference 
In  the  words.  Webster's  first  deflnition  of 
"appropriation"  is,  "setting  apart  for  a 
particular  use. "  Occupancy  may  always 
include  an  appropriation,  but  an  appro- 
priation does  not  necessarily  include  occu- 
pancy. For  instance,  the  government 
may  appropriate  land  for  military  reser- 
vations, or'  Indian  reservations,  but  they 
may  or  may  not  occupy  them  as  such. 
This  is  a  word  commonly  used  by  the 
government  in  setting  aside  lands  for  spe- 
cial purposes,  and  we  cannot  give  it  the 
construction  claimed  by  appellee  without 
doing  violence  to  its  generally  accepted 
meaning.  This  is  the  view  evidently  tak- 
en b.T  the  supreme  court  of  the  United 
States  in  the  case  of  Wilcox  v.  Jackscm,  13 
Pet.  512,  where  the  court  says:  "Now, 
this  is  appropriation,  for  that  is  nothing 
more  nor  less  than  setting  apart  the  thing 
for  some  particular  use. " 

As  to  the  assignability  of  these  war- 
rants, the  act  for  the  relief  of  Porterfleld 
provided  for  the  appropriation  of  these 
lands  according  to  the  directions  contained 
in  his  last  will  and  testament;  and  the 
will,  which  is  filed  as  an  exhibit  in  this 
case,  "authorizes  and  empower?  the  trus- 
tees, in  their  discretion,  to  sell  or  ex- 
change, or  otherwise  dispose  of,  all  or  any 
part  of  the  property  herein  given  in  trust, 
and  the  proceeds  arising  from  such  sale, 
exchange,  etc.,  to  reinvest  in  other  prop- 
erty." Construing  the  act  In  connection 
with  the  will  referred  to  by  the  act,  it  ap- 
pears to  us  that  the  intention  of  congress 
was  to  make  the  vrarrants  assignable. 
P<y  the  ancient  common  law,  things  in  ac- 
tion, expectancies,  po.ssibilltles,  and  the 
like  were  not  assiprnatjle,  and  the  a.sslgnce 
thereof  acquired  no  rights  which  ■were  rec- 
ognized by  a  court  of  law;  and  spys  Mr. 
Pomcroy:  "The  court  of  chancery  from 
an  early  day  rejected  this  rule  as  narrow, 
aud  even  absurd.  Equity  has  always  held 
that  the  assignjuent  of  a  thing  in  action 
for  valuable  consideration  should  be 
enforced."  Pom.  Eq.  Jur.  §  i27<i.  Again, 
the  act  was  so  construed  by  the  executive 
depurtment  of  the  government  which  was 
charged  with  issuing  the  warrantsinform ; 
and  the  said  warrants  are  on  their  face 
Issued  to  VVilllam  Kinney  and  Thomas  J. 
Michie,  as  executors  of  Itobert  Porter- 
fleld, deceased,  or  their  assignees,  etc. ; 
and  a  note  at  the  bottom  of  the  warrants, 
over  the  signature  of  the  commissioner 
of  the  general  land-otHce.  is  as  follows: 
"This  warrant  may  be  located  upon  un- 


ofTered  land,  and  is  assignable  in  the  man- 
ner and  form  prescribed  by  the  rules  and 
regulations  of    this  office  under  the  act  of 
March  3,  1855."    The  statute  having  been 
thus  construed   by  the  executive  depart- 
ment of  the    government,  and  Innocent 
parties  having  acquired  rights  under  that 
construction,  those  rights  ought  not   to 
be  divested,  unless  It  clearly  appears  that 
tlie  construction    was  wrong.     The  su- 
preme court  of  the  United   States,  In  U. 
S.  V.  Moore,  H5  U.  S.  763,  says:    "The  con- 
struction   given    to  a   statute   by  those 
charged  with  the  duty  of  executing  it  la 
always  entitled  to  the  moat  respectful  con- 
sideration, and  ought  not  to  be  overruled 
without  cogent  reasons.    The  officers  con- 
cerned are  usuall.v  able  men,  and  masters 
of  the  subject;  not  infrequently  they  are 
the  draughtsmen  of  the  laws  they  are  aft- 
erwards   called    upon  to  interpret."    In 
support  of  this  doctrine  is  cited  Edwards 
V.  Dar»)y.  12  Wlieat.  210;  U.  S.  v.  Bank. 
6  Pet.  29,  and  U.  S.  v.  Macdaniel,  7  Pet.  1. 
In  Brown  v.  U.  S.,  118  U.  S.  668,  5  Sup.  Ct. 
Kpp.  648,  It  was  held  that,  in  case  of  am- 
biguity   in    a  statute,  contemporaneous 
and  uniform  executive  construction  is  re- 
garded as   decisive.     To  the  effect  that 
great  weight  should    be    given  to  auch 
construction,  we  cite  Edwards  v.  Darby, 
12  Wheat.   206;  Manufacturing  Co.  v.  Fer- 
guson,  113  U.  a.  727,  5  Sup.  (:t.  Rep.  739; 
U.  S.   V.   Dickson,  15  Pet.  141 ;  U.  S.  v.  Gil- 
more,  8  Wall.  330.    In  addition,  we  see  no 
reason  why  these  warrants  should  be  ex- 
cluded from  the  provisions  of  section   1  of 
the  act  of  March  22,  1852,  entitled  "An  act 
tomake  land-warrants  assignable,  and  for 
other  purposes. "    That  act  is  sweeping  in 
Its    declarations.      It  cleclures  "that    all 
warrants  for  militarybounty  lands,  which 
have  been  or  may  hereafter  be  issued  under 
any  law  of    the    United   States,    ■•    •    » 
ore  hei'et>y  declared  to  be  assignable,"  etc. 
It  is  true  that  these  warrants  &re  not  like 
some  other  military  land-warrants,  but 
they  were  given  to  Porterfleld's  heirs  for 
military  services  rendered  by  Porterfleld. 
or  in  lieu  of  other  lands  which   had   been 
given  to  him  for  such  services  in    the  Rev- 
olutlonary  war,  which  amounted   to  the 
same  thing,  and  are  to  all  intents  and  pur- 
poses military  land-warrauta,  and  as  sncb 
are  assignable  under  the  general  statute. 
We  do  not  think,  from  the  language  of  the 
statute,  that  it  contemplated   restricting 
these  locations  to  lands  only  that  were 
8ul)jcct  to  private   entry;    or,  in   «Jther 
words,  to  simpl.v  fix  upon  them  a  value  of 
$1.25  per  acre;  and,  unless  It  clearly  ap- 
pears from  the  act  that  suci)  was  the  in> 
tention,  the  executive  department  having 
placed   the  other  construction  upon  the 
act,  and  having  made  them  iocatable  up- 
on  unoffered  land   upon  their  face,  under 
the  doctrine  of  the  law  in  the  last  cases 
above  cited,  we  do  not  think  we  are  Justi- 
fied in  disturbing  rights  that  have  been  ac- 
quired under  this  construction  of  the  law. 
There  is  no  question  but  that  mauy  of 
the  equities  in  this  case  are  In  favor  of  Mc- 
Aleer  and  his  heirs,  and,  were  we  to  decide 
the  case  upon   sympathy,  our  judgment 
would   probably  be  different;  but,  as  we 
view  the  law,  there  Is  no  escape  from  the 
conclusiona  we  havereached.    In  thecourt 
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below  damageB  'were  awarded  In  tlie  SDin 
of  f750  to  appellee  for  the  detention  of 
the  premlBes,  without  allowing  anything 
for  the  improvements  made.  Section  541 
provides  that,"  when  permanent  improve- 
ment8  have  been  made  upon  the  property 
by  the  defendant,  or  those  under  whom 
he  claimH,  holding  under  color  of  title, 
adversely  to  the  claim  of  the  plaintiff,  In 
good  faith,  the  value  thereof  at  the  time 
of  the  trial  shall  be  allowed  as  a  set-olf 
against  such  damages."  Under  this  stat- 
ute, appellee  iu  this  court  waives  any  right 
to  damages,  and  consents  that  the  Judg- 
ment be  so  modified.  The  order  of  the 
court  Is  that  the  judgment  of  the  court 
below  be  so  modified,  and  that  with  such 
modiflcation  judgment  is  affirmed. 

A.vDERs,  C.  J.,  and  Scott,  Stiles,  and 
HoYT,  JJ.,  concur. 


HcAleeb  et  al.  v.  Hill. 
(Sujn-eme  Cmirt  of  WaahingUm.     Aug.  1, 1891.) 

Appeal  from  snperior  court,  King  county;  I.  J. 
LicHTENBrito,  Judge. 

JiKioba  <fc  Jenner  and  W.  R.  Andrews,  for  ap- 
pellants.   Junius  Rochester,  for  respondent 

DcN-BAK,  J.  For  the  reasons  assigned  in  the 
case  of  McSorley  v.  Hill,  37  Pac.  Rep.  653,  the 
judgment  in  th's  case  is  affirmed. 

Akdbks,  C.  J.,  and  Scott,  Btu.£b,  and  Hott, 
JJ.,  concur. 


AtjsTiN  et  al.  V.  City  of  Seattle  et  al. 

(Supreme  Court  of  Washington.    Aug.  1, 1891.) 

MnKiciPAL  Bonds— Stbeet  Assessmexts— Consti- 
TUTioNAi.  Law — ^Usipokm  Taxatiox. 

1.  Const.  Wash.  art.  7,  providing  that  "taxes 
shall  be  equal  and  uniform  and  according  to 
value, "  does  not  Includo  local  assessments  for 
street  improvements ;  and  Charter  City  of  Seat- 
tle, art.  8,  K  7,  providing  that  the  cost  for  im- 
proving streets  shall  bo  met  by  assessments  lev- 
ied upon  the  abutting  property  according  to  the 
front  foot.  Is  not  unconstitutional. 

3.  Charter  of  Seattle,  art  8,  S  8,  authorizes 
the  city  council  to  issue  local  Improvement  bonds, 
and  section  9  provides  that  they  shall  bo  paid  for 
by  the  city  from  the  proceeds  of  the  assessments, 
in  the  improvement  districts,  "but  the  city  sball 
be  liable  for  the  payment  of  both  principal  and 
interest. "  Held,  that  such  bonds,  when  issued, 
will  constitute  part  of  the  city's  general  and 
primary  indebtedness,  and  an  ordinance  attempt- 
ing to  make  it  liable  only  in  the  event  of  a  fail- 
ure to  collect  the  assessments  is  invalid ;  and 
the  bonds  cannot  be  issued  when  the  amount 
would  Increase  the  debt  of  said  city  in  violation 
of  Const.  Wasli.  art.  8,  S  6,  forbidding  any  city 
to  become  indebted  to  an  amount  exceeding  I'V 
per  cent,  of  its  taxable  property,  except  by  the 
consent  of  three-fifths  of  its  voters. 

3.  Const.  Wash,  art  8,  S  <>,  declares  that  no 
city  sUall  "for  any  purpose"  become  Indebted  "in 
any  manner"  to  the  amount  exceeding  1^  per 
cent,  of  its  taxable  property  without  the  assent 
of  three-fltths  of  its  voters;  "provided,  further, 
that  any  city  or  town,  with  such  assent,  may  be 
allowed  to  become  indebted  to  a  larger  amount, 
but  not  exceeding  5  per  centum  additional,  for 
supplying  such  city  or  town  witb  water,  artifi- 
cial light,  and  sewers, "  etc.  Held,  that  indebted- 
ness for  water  and  sewage  purposes  is  no  part  of 
the  general  indebtedness  of  a  city,  and  need  not 
be  considered  in  determining  whether  the  city 
has  already  reached  Its  6  per  cent,  limit  of  gen- 
eral Indebtedness. 

Appeal  from  superiorcourt,  KIngcounty. 


Action  by  J.  E.Austin  and  John  H.Carr 
against  the  city  of  Seattle  to  enjoin  the 
issuance  and  sale  of  street  improvemeut 
bonds.  Judgment  for  defendant.  Plain- 
tiffs appeal.    Reversed. 

A.  Battle,  tor  appellants.  O.  Jacoba.ioT 
respondent. 

Stiles,  J.  There  are  two  questions 
presented  for  decision  in  this  case:  (1)  Is 
the  provision  of  section  7,  art.  8,  of  the 
charter  of  the  city  of  Seattle,  adopted  Oc- 
tober 1,  1890,  constitutional,  it  providing 
that  the  cost  of  improving  streets  in  that 
city  shall  be  assessed  and  levied  upon  the 
property  benefited  thereby  and  abutting 
thereon,  to  the  center  of  the  blocks,  or 
to  the  distance  of  120  feet  on  each  side  of 
the  improvement,  if  the  abutting  land  is 
not  platted,  and  that  the  said  cost  shall 
be  assessed  upon  such  property  in  propor- 
tion to  the  number  of  feet  of  such  lands 
or  lots  fronting  thereon?  (2)  It  being 
conceded  that  the  city  of  Seattle  has  al- 
ready passed  the  one  and  one-half  per 
cent,  limit  of  indebtedness,  can  It,  without 
popular  vote  to  increase  its  indebtedness, 
issue  street  improvement  bonds  under  the 
provisions  of  section  9,  art.  8,  of  said 
charter? 

].  The  first  proposition.  It  is  claimed  by 
the  appellants,  must  be  answered  In  the 
negative,  because,  under  the  constitution, 
all  taxes  and  assessments  for  such  special 
purposes  must  be  levied  according  to  the 
value  of  the  property  taxed.  It  Is  true 
that  article?  of  the  constitution  expressly 
provides  that  taxes  In  the  state  of  Wash- 
ingtim  shall  be  according  to  value,  and 
also  that  they  shall  be  equal  and  uniform. 
It  is  true,  also,  that  It  must  be  conceded 
that  special  taxes  or  assessments  levied 
for  local  improvements  in  cities  and  towns 
are  so  levied  under  theexercise  of  a  branch 
of  the  taxing  powers  of  the  state.  But, 
while  the  question  has  heretofore  been 
the  subject  of  much  controversy  In  the 
courts,  we  think  the  doctrine  is  well  es- 
tablished at  this  time  that  the  general  use 
of  the  term  "taxes"  in  the  constitution 
does  not  necessarily  Include  wtiat  Is  meant 
by  the  term  "assesHnients, "  in  connection 
with  street  and  other  local  Improvements, 
but  applies  only  to  the  larger  exercise  of 
the  sovereign  power  of  the  state,  either 
directly  or  through  its  inferior  instru- 
mentalities of  county,  city,  town,  school- 
district,  etc.,  In  raising  general  revenues 
for  the  support  and  maiutenance  of  gov- 
ernment. In  some  of  the  states,  as  Illi- 
nois, VViscuosIn,  Tennessee,  and  AInbuma, 
under  their  earlier  constitutions.  In  which 
there  was  no  particular  mention  of  assess- 
ments or  special  taxes,  but  only  a  general 
provision  that  tuxes  should  be  equal  and 
uniform  and  according  to  value.  It  was  held 
by  the  courts  of  those  states  that  there 
could  be  no  such  thing  as  a  special  local 
assessment  upon  a  portion  of  the  proper- 
ty within  theliniitsof  a  municipal  corpora- 
tion to  defray  the  expenses  ot  improve- 
ments peculiarly  beneticial  to  such  local 
areas.  City  of  Chicago  v.  Larned,  84  111. 
203;  Mobile  v.  Dargan,  45  Ala.  310;  Weeks 
V.  Milwaukee,  10  "Wis.  242;  Taylor  v. 
Chandler,  U  Heisk.  849,— the  theory  of  those 
courts  being  that  any  Improvement  mad« 
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Dy  a  DiDnicipal  corporation  which  would 
authorize  taxps  of  any  kind  to  pay  for  It 
muBt  l»c  a  public  improvenicut,  and  there- 
tore  must  be  paid  by  tli(>  public  generally, 
through  the  levy  ijf  taxes  upon  the  whole 
conininnity.  In  Alabama,  under  the  con- 
Btitutiun  ofl875,  the  proviaionH  of  which 
are  very  similar  to  our  own,  the  case  of 
Mobile  V.  Dargan  was  dlsreKurded,  and 
the  correctness  of  Its  reasoning  criticlRed 
and  denied.  Mayor,  etc.,  v.  Klein,  89  Ala. 
i(il,  7  South.  Rep.  386.  And  in  Illinois,  un- 
der her  constitution  of  1870,  which  con- 
tains a  provision  in  almost  the  exact  Ian- 
gunge  of  section  9,  art.  7,  of  our  own  con- 
stitution, the  case  of  the  City  of  ChicngoT. 
Larned  was  held  to  be  no  longer  applica- 
ble; the  court  holding  that  an  asseHMnient 
according  to  frontase  was  not  unconstitu- 
tional. White  V.  People,  94  111.  604.  In 
Peay  v.  Little  Rock,  32  Ark.  31.  we  find  the 
only  ca«e  which  holds,  under  a  constitu- 
tional provision  similar  to  our  own,  that 
an  assessment  according  to  frontage  Is  not 
alawfnl  assesHiuent.  Thiscase  wusstrong- 
ly  relied  upon  in  the  argument  to  sustain 
the  appellants'  point,  l>utan  investigation 
of  Itshows  that  the  supreme  court  of  that 
state  based  its  decision  mainly  upon  the 
older  cases  in  Illinois  and  WiscouHin,8cme 
of  which,  as  we  have  see.T,  have  since  been 
overruled  in  the  states  where  they  were 
made:  and  the  argument  in  Peay  v.  Little 
Rock,  is  so  clearly,  as  we  think,  based 
upon  the  theory  that  tlierecan  be  no  valid 
local  assessment,  that  its  value  as  an  au- 
thority is  destroyed. 

Section  9,  art.  7,  of  our  constitution,  is 
as  follows:  "Sec.  9.  The  legislature  may 
vest  the  corporate  authori'ies  of  cities, 
tonns,  and  villages  with  power  to  make 
local  improvements  by  special  assessment 
or  by  special  taxation  of  property  bene- 
fited. For  all  corp«)rate  purposes,  all  mu- 
nicipal corporations  may  be  vested  with 
authority  to  assess  and  collect  taxes,  and 
such  taxes  shall  be  uniform  in  respect  to 
persons  and  property  within  tiie  jurisdic- 
tion of  the  body  levying  the  same. "  The 
discussion  of  this  idenilcal  section  in  the 
constitution  of  Illinois,  found  in  tiie  case 
of  White  V.  People,  supra,  is  so  thorough 
and  full  that  it  is  not  necessary  for  us  to 
enter  upon  a  further  examination.  In  this 
case  the  legislature  has  seen  fit  to  leave 
the  matter  of  rietermining  in  what  mode 
street  assessments  shall  be  levied  to  the 
people  of  the  city  of  Seattle,  and  they  have 
chosen  "frontage"  as  their  system.  Con- 
cerning this  method,  Cooley  on  Taxation, 
(page  644,  2d  Ed.,)  saj's:  "In  many  in- 
stances •  •  «  tlie  legislature  has 
deemed  it  right  and  properto  takethe  line 
of  frontage  us  the  most  practical  and  rea- 
sonable measure  of  prol)able  benefits,  and 
making  that  the  standard,  to  apportion 
the  benefits  accordingly.  Such  a  measure 
of  apportionment  seems,  at  first  blush,  to 
be  perfectly  arbitrary,  and  likely  to  oper- 
ate in  some  cases  with  great  injustice;  but 
It  cannot  be  denied  that,  in  the  case  of 
some  improvements,  frontage  is  a  very  rea- 
8onal>1e  measure  of  benefits,  much  D)ore 
Just  than  value  could  be,  and  perhaps  ap- 
proaching equality  as  nearly  as  any  esti- 
mate of  benefits  made  by  the  judgment  of 
men.    However  this  may  be,  the  authori- 


ties are  well  united  In  the  conclusion  that 
frontage  may  lawfully  be  made  the  basis 
of  apportionment. "  Adopting  these  views, 
we  do  not  see  why  we  should  disturb  the 
charter  provisions. 

2.  A  general  demurrer  was  sustained  to 
the  complaint  in  this  case  in  the  court  be- 
low, and  the  appeal  is  from  a  judgment 
against  tlie  plaintiff  entered  thei-eon.  The 
complaint  shows  that  rlie  authorities  of 
the  city  of  Seattle  had,  after  proper  pro- 
ceedings, ordered  the  iuipruvement  of 
Broadway  from  the  north  side  of  Yesler 
avenue  to  De  Forrest  street  by  grading 
and  constructing  sidewalks  on  both  sides 
of  the  same,  and  that  they  were  about  to 
issue  certain  bonds  for  the  cost  of  the  im- 
provement, under  the  terms  of  thecharter. 
The  charter  (article  8,  §  8)  provides: 
"There  shall  be  two  modes  of  making  pay- 
ment for  such  local  improvements,  to-wit, 
'iniuiediate  payment'  and  'payment  by 
bonds,'  and  the  council  shall,  in  the  ordi- 
nance providing  for  such  improvement, 
declare  in  which  mode  such  payment  shall 
be  made.  The  mode  to  be  adopted  shall 
be  by  payment  by  bonds,  except  in  case 
the  owners  of  morethan  three-fifths  of  the 
number  of  the  front  feet  of  the  prooerty 
fronting  on  such  street  in  the  district 'shall 
petition  for  tiie  other  mode,  at  or  before 
the  passage  of  such  ordinance,  in  which 
case  tile  council  shall  adopt  the  mode  pe- 
titioned for."  And  section  9  reads:  "II 
'payment  by  bonds'  is  to  be  made  for 
such  improvement,  then,  and  in  such  case, 
each  estimate  and  roll  shall  be  made  and 
returned,  and  corrections  made,  and  the 
notice  given,  as  in  the  eighth  section  here- 
in above  provided,  and  the  cost  and  ex- 
pense of  the  improvement  shall  be  assessed 
against  the  lots  and  parcels  of  land  as  in 
said  section  declared,  payment  for  the 
crossing  to  be  made  as  therein  stated,  and 
a  copy  of  such  roll  filed  with  the  city 
treasurer.  But  the  ordinance  shall  further 
declare,  on  making  such  levy,  that  the 
sum  charged  against  each  lot  and  parcel 
uf  land  may  be  paid  in  not  more  than  ten 
equal  annual  payments,  with  interest  up- 
on the  whole  sum  so  charged  at  the  rate 
of  seven  percent,  per  annum,  the  interest 
to  be  paid  annually;  and  the  city  treasur- 
er shall  proceed  to  collect  the  amount  due 
each  year  in  the  same  manner  as  provided 
for  collections  in  section  eieht  hereof ;  and, 
in  all  cases  of  such  payments  by  boiidB, 
the  city  council  shall  issue  the  bonds  of 
tlie  city  for  the  whole  estimated  cost  of 
such  improvement,  less  the  cost  of  such 
crossings,  and  the  amount  assessed 
against  lands  of  the  United  States,  the 
state  «)f  Washington,  state  university, 
county  of  King,  city  of  Seattle,  or  any 
school-dihtrict.  Such  bonds  shall  be  called 
'Local  Improvement  Bonds,  District  No. 
— ,  of  the  City  of  Seattle;'  shall  be  pay- 
able not  morethan  ten  years  after  date, 
with  interest  at  a  rate  not  exceeding  six 
per  cent,  per  annum,  payable  semi-annual- 
ly at  the  office  of  the  city  treasurer.  Such 
bonds  shall  be  sold  after  thirty  days'  pub- 
He  notice  thereof  given,  to  the  highest  bid- 
der therefor,  but  in  no  case  shall  such 
bonds  be  sold  for  less  than  par ;  and  the 
proceeds  shall  be  applied  in  payment  of 
such  Improvement,  the  principal  and  In- 
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terest  of  which  bonds  shall  be  paid  by  the 
city  from  proceeds  <>I  such  local  asspss- 
ment,  but  the  city  shall  be  liable  for  the 
payment  of  both  principal  and  interest; 
nnd  all  funds  raised  in  each  improvement 
diatricl,  as  well  as  funds  borrowed  there- 
for, shall  be  paid  into  a  fund  for  such  dis- 
trict, to  be  called  'Local  Improvement 
Fund,  District  No.  — .of  Seattle.'"  As 
was  premised,  the  city  of  .Seattle  has  al- 
ready passed  the  limit  of  l}i  per  cent,  of 
her  ladebtedneHB,  based  upon  the  assess- 
ment roll  of  August  3U,  1890,  and  no  vote 
has  been  takeu  authorizing  the  increase  of 
her  indebtedness.  The  city  council,  by  or- 
dinance No.  1696,  has  provided  (or  the  is- 
suance of  Broadway  improvement  bonds 
in  the  sum  of  917,812.50;  and  the  appellant 
contends  that  the  city  has  no  power, 
without  a  vote  of  authorization,  to  issue 
such  bonds,  for  the  reason  that,  when  is- 
sued, they  will  constitute  evidences  of  pri- 
mary Indebtedness  of  the  city.  The  ordi- 
nance (section  5)  provides:  "The  princi- 
pal and  Interest  of  such  bonds  shall  be 
paid  by  the  city  from  the  proceeds  of  such 
focal  assessments,  but  the  city  shall  be 
liable  for  the  payment  of  both  principal 
and  interest,  if  it  fails  or  neglects  to  col- 
lect said  assessmt^nts,  or  tails  or  neglects 
to  collect  suflScient  to  pay  the  principal  or 
interest  on  said  bonds  when  they  fall 
due."  For  the  city,  it  is  claimed  that  the 
bonds  when  Issued  wonld  not  constitute 
primary  indebtedness  of  the  corporation, 
for  the  reason  that  they  are  payable  out 
of  the  funi  to  be  created  under  the  terms 
of  the  charter,  and  that  the  ordinance 
makes  the  city  liable  only  In  case  of  itn 
failure  or  neglect  to  collect  the  assessment, 
or  to  collect  snfflcient  to  pay  the  principal 
and  interest  of  the  bonds  when  they  fall 
due.  The  appellant  must  succeed  in  his 
contention  because  the  ordlnancedoes  not 
comply  with  the  charter.  The  last  clause 
of  section  9  is,  "and  the  city  shall  be  liable 
for  the  payment  of  both  principal  aud  in- 
terest;" and  the  council  has  no  power  to 
issue  a  bond  which  does  not  provide  for  a 
liability  equal  in  degree  with  that  pro- 
vided by  tbe  charter. 

3.  The  main  question,  however,  was 
whether,  in  view  of  the  city's  indebted- 
ness, already  exceeding  1^  per  cent.,  It  can 
issue  these  bonds  without  a  vote  of  the 
people.!  It  is  a  rule  established  by  many 
authorities  that  when  a  municipal  corpo- 
ration is  about  to  order  improvements  of 
this  class  it  may  do  so  without  making 
itself  primarily  liable  for  the  cost  thereof. 
The  city  of  Seattle  has  already  done  so 
to  a  large  extent,  and  this  court  has  held 
that  tbe  unpaid  warrants  Issued  by  it, 
drawn  upon  aud  payable  out  of  special 
assessment  funds,  do    not  constitute    a 

I  Const.  Wash.  art.  8,  S  «,  provide."*  that  no  city 
shall  for  any  purpose  become  indebted  to  an 
amonnt  oxeeeding  one  and  one-half  per  cent,  of 
the  taxable  property  without  the  assent  of  three- 
ilfths  of  the  voters  therein;  "provided,  further, 
that  any  city  or  town,  with  such  assent,  may  be 
allowed  to  become  indebted  to  a  larger  amount, 
but  not  exceeding   5   per   centum   additional,  for 

Supplying  sach  city  or  town  with  water,  artifl- 
ial  light,  and  sewers,  when  the  works  of  supply- 
ing such  water,  light,  and  sewers  shall  be  owned 
and  ooutroUed  by  tbe  muuioipality. " 


part  of  its  municipal  Indebtedness,  with- 
in the  meaning  of  the  constitution,  (Ba" 
ker  V.  Seattle,  27  Pac.  Rep.  462;)  but  it  is 
competent  for  such  a  corporation  to 
make  itself  primarily  liable  (or  such  Im- 
provements, and  tu  make  theircost  a  part 
of  its  debt.  In  this  instance  the  lan- 
guage of  the  charter  is  too  clear  (or  con- 
struction. It  Is  evident  therefrom  that 
its  framers  intended  to  give  a  degree  of 
strength  and  stability  to  Improvement 
bonds  by  pledging  the  faith  of  tbe  city  for 
their  payment  in  the  first  Instance.  The 
bondholder,  undpr  this  charter,  need  look 
only  to  the  city  for  the  payment  of  his 
principal  and  interest;  the  city  is  to  be  bis 
debtor,  not  the  property  within  tbe  dis- 
trict, nor  the  owner  of  the  land.  Upon 
this  point  learned  counsel  cited  us  to  a 
line  of  authorities  from  tbe  state  of  Indi- 
ana, and  sought  to  rely  upon  them  in 
support  of  his  position,  but  an  examina- 
tion of  the  cases  fails  entirely,  we  think, 
to  uphold  him.  The  case  of  Quill  v.  City 
of  Indianapolis.  124  lud.  292,  23  N.  E. 
Rep.  788,  is  the  latest  of  the  cases  cited, 
aud  we  shall  examine  that  case,  as  well 
as  the  law  upon  which  it  was  based,  brief- 
ly. The  constitution  of  that  state  (arti- 
cle 13)  provides:  "No  political  or  munici- 
pal corporation  in  this  state  shall  ever 
become  indebted,  in  any  manner  or  tor 
any  purpose,  to  an  amount  In  the  aggre- 
gate exceeding  two  per  centum  on  the 
value  of  the  taxable  property  within  such 
corporation,  to  be  ascertained  by  the 
last  assessment  for  state  andcounty  taxes 
previous  to  the  incurring  of  such  Indebt- 
edness; and  all  bonds  or  obligations  in  ex> 
cess  of  such  amount,  giveu  by  such  corpo- 
ration, shall  be  void."  It  was  conceded 
that  the  bouded indebtedness  of  the  city  of 
Indianapolis  exceeded  the  limit  fixed  by 
the  constitution,  and  the  question  was 
whether  it  could,  under  the  act  of  March 
8,  ISSO,  continue  to  issue  improvement 
bonds;  and  the  court  held,  under  tbe  stat- 
ute governing  the  issuance  of  the  bonds 
proposed,  they  would  not  constitute  a 
portion  of  the  city's  indebtedncRs,  but 
would  be  valid  obligations.  But,  turning 
to  the  statute  in  question,  we  find  that 
no  liability  whatever  was  laid  upon  the 
city,  even  by  its  failure,  neglect,  or  refusal 
to  collect  the  annual  installnieuts;  but 
that  the  owner  or  holder  of  the  bonds  was 
given  the  right  to  foreclose  the  lion  of  the 
assessment  upon  the  assessed  property  as 
a  mortgage  would  be  foreclosed  in  any 
court  of  competent  jurisdiction,  and  for 
that  purpose  the  bonds  when  Issued  were 
declared  to  transfer  to  the  owner  there- 
of all  the  right  and  interest  of  the  city  in 
and  to  the  assessment  and  the  lien  there- 
by created.  The  effect  of  this  statute 
seems  to  have  been  to  make  ofeachaiSKess- 
ment  district  a  qnasi  corporation,  whose 
agent  for  the  making  of  the  improvement, 
the  creation  of  the  lien,  and  the  issuance 
of  the  bonds  was  the  city ;  but  after  the  is- 
suance of  the  bonds  the  city  had  no  duty 
to  perform  other  than  that  of  paying 
over  to  the  bondholders  the  money  which 
it  mlg^ht  receive  from  time  to  time.  This, 
it  will  be  seen,  is  a  case  very  broadly  to  be 
distinguished  from  the  one  at  bar,  and 
renders  tbe  authority  of  the  Indiana  case 
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Df  no  force.  The  case  of  U.  S.  v.  Ft.  Scott, 
J9  U.  S.  152,  l8  one  wliere  the  state  of  Kan- 
sas made  a  provision  in  therbarter  o(  cit- 
ies of  the  second  class,  witliin  which  was 
the  city  of  Ft.  Scott,  almost  identical 
with  that  of  the  charter  of  the  city  of 
Seattle;  and  it  was  there  held  that  the 
liability  of  the  city  was  absolute  without 
pefereucfi  to  the  fact  that  It  was  author- 
ized to  levy  special  assessments  for  the 
payment  of  its  Improvement  bonds,  and 
intended,  uS  a  fact,  that  tlie  bonds  should 
be  paid  out  of  the  assessments  when  col- 
lect 3d. 

Incidental  to  the  further  facts  of  this 
Ease,  it  appears  that  the  appellant  con- 
tends that  the  sum  of  f  !).">,()00  of  bonded 
indebtedness,  wliich  was  Incurred  by  the 
city  of  Seattle  on  the  20th  day  of  August, 
18!K),  for  water  and  sewerage  purjjoses, 
should  in  some  way  affect  the  question  of 
the  issuance  of  bonds  In  this  case;  but 
this  claim  Is  not  warranted.  The  city 
was  authorized  by  the  act  of  February  26, 
1890,  to  become  Indebted  for  the  purpose 
of  furnishing  Itself  with  water  and  sewer- 
age and  litrht  plants  in  a  sum  equal  to  5 
per  cent,  of  Its  assessment.  This  $9.')5,U00, 
being  issued  for  the  special  purposes  un- 
der w?;lch  the  city  is  authorized  by  section 
8,  art.  8,  of  the  constitution,  to  he<:ome 
Indebted  in  a  sum  e<)ual  to  5  per  cent,  in 
addition  to  5  per  cent,  of  indebtedness  au- 
thoriied  for  general  purposes,  Is  not  to  be 
considered  as  constituting  a  part  of  the 
general  indebtedness  of  the  city,  inasmuch 
as  Its  assessment  in  1890  Is  shown  to  have 
been  upwards  ol  $28,000,000,  which  would 
allow  it  a  general  indebtednnss  of  upwards 
of  f  1,300, 000,  and  a  special  indebtedness  for 
water,  sewers,  and  lights  of  as  much 
more.  Again,  It  is  charged  that  the 
Broadway  improvement  will  exceed  an 
exi)eiidlture  of  $."),6(i8.50  for  the  cost  of  the 
improvement  at  the  intersection  of  cross- 
streets,  and  therefore  will  add  that  much 
more  to  the  city's  indebtedness,  l)ut,  so 
far  as  appears,  the  city  may  intend  to  pay 
that  sum  ont  of  Its  current  revenues, 
which  will  not,  therefore.  Increase  its  lu- 
debtednesH,  in  a  constitutional  sense,  to 
that  extent.  If  so,  there  is  no  objection 
on  that  ground  to  the  improvement. 
The  judgment  is  reversed,  and  tlie  cause 
remanded  for  further  proceedings  in  ac- 
cordance with  this  opinion. 

Anders,  C.  J.,  and  Scott  and  Du.nbar, 
JJ.,  concur. 

State  ex  rel.  Smith,  Mayor,  v.  Mii.i.s. 

{Supreme  Court  of  n'<i«hliniton.    July  17, 1891.) 

Quo  Warranto— When  Lies— Proceduke. 

1.  Code  Wash.  S  703,  relating  to  quo  war- 
ranto proofiedinKS.  provides  that  tho  iniormation 
may  be  filed  by  the  prosec-utiiiR  attorney,  or  by 
any  other  person  on  his  own  relation  whenever 
he  claims  an  interest  in  the  office,  franchise,  or 
corporation  which  is  the  subject  of  the  informa- 
tion. Held,  that  tho  mayor  nf  a  city  has  not  such 
an  interest  in  the  office  of  city  councilman  as  to 
entitle  him  to  maintain,  on  his  own  relation,  tjuo 
warranU)  to  oust  an  alleged  usurper  of  such 
office;  but  the  usurpation  affects  the  public  alike, 
and  tho  remedy  is  by  proceedings  on  the  part  of 
the  state. 

2.  Code  Wash,  i  703,  provides  that  an  infor- 


mation In  the  nature  of  quo  warranto  may  be 
filed  in  certain  specified  oases.  Bection  7U6  pro- 
vides that,  whenever  an  information  in  quo  war- 
ranto is  filed,  "a  notice  signed  by  the  relator 
shall  be  served  and  returned  as  in  other  actions, " 
and  that  "defendant  shall  appear  and  answer  or 
suffer  default,  and  subsequent  proceedings  be 
had  as  in  other  cases. "  Held,  that  an  informa- 
tion for  the  usurpation  of  a  public  office  is  not  ad- 
dressed to  the  discretion  of  the  court,  but  is  a 
matter  of  right  in  the  oases  speulfled  in  section 
703. 

3.  Laws  Wash.  1889-90,  p.  1S2,  {  lU,  pre- 
scribes that  the  mayor  shall  preside  at  all  meet- 
ings of  the  city  council,  and  in  his  absence  the 
council  may  appoint  a  mayor  pro  tern.  Laws 
Wash.  1889-90,  pp.  178-198,  H  104-141.  as  amend- 
ed by  Act  March  9,  1891,  f,  i,  provide  that  the 
number  of  councilmen  in  cities  of  the  third  class 
shall  be  increased  from  six  to  seven,  and  author- 
ize the  mayor  or  mayor  pro  tern.,  on  or  before 
June  15,  1891,  with  the  consent  and  approval  of 
the  council,  to  appoint  the  additional  member. 
The  mayor  of  Vancouver  on  March  SO,  1891,  prior 
to  the  meeting  of  the  city  council,  filed  with  the 
clerk  a  nomination  for  an  appointment  to  the 
office  of  councilman.  At  an  adjourned  meeting 
of  the  council  held  on  the  same  evening,  and  in 
the  absence  of  the  mayor,  a  mayor  pro  tem.  was 
elected.  The  mayor's  nomination  was  rejected, 
and  a  nomination  by  the  mayor  pro  tem.  con- 
firmed. Meld,  that  such  appointment  and  con- 
firmation were  authorized. 

Api)eal  from  superior  court,  Clarke 
county;  N.  H.  Hloo-mfiblp,  Judge. 

Action  by  J.  R.  Smith,  in  his  official  ca- 
pacity as  mayor  of  Vancouver,  to  oust  A. 
F.  Mills  from  the  office  of  city  councllaian. 
Judgment  for  plalntltt.  I)efendant  ap- 
peals.   Reversed. 

On  March  30, 1891,  the  plaintiff  Oled  with 
the  city  clerk  a  nomination  for  an  ap- 
pointment to  the  ofUce  of  councilman. 
Vancouver  being  a  city  of  the  third  class, 
such  appointment  was  necessary  under 
the  Laws  of  1S90,  as  amended  by  the  Laws 
of  li«01.  At  an  adjourned  meeting  of  the 
council  held  the  evening  in  wbieli  the  may- 
or filed  the  nomination,  and  in  the  absence 
of  the  mayor,  a  mayor  pro  teoi.  was  elect- 
ed. The  council  rejected  the  mayor's 
nomination,  and  the  nomination  ol  defend- 
ant by  the  mayor  pro  tem.  was  confirmed, 
and  the  appointee  thereafter  qualified. 

W.Byron  I>«n/e/s  and  Williams  &  Woods, 
for  appellant.  Wiawa.ll  &  McCredie,  for  re- 
spondent. 

Di'NBAR,  J.  This  case  present-  to  our 
consideration  two  questions:  First,  does 
the  complaint  show  that  the  respondent 
has  sufhcient  interest  in  the  ottice  clalme<l 
to  have  been  usurped  to  entitle  him  to  ap- 
pear as  relator  in  an  inforniation  in  quo 
WHrrnnto  proceedings?  Second,  did  tlie 
muyoT  pro  tem.,  by  and  with  the  consent 
of  the  city  council,  have  the  power  to  ap- 
point the  additional  councilman?  The 
law  involved  in  these  propositions  was 
presented  so  al)ly  and  concisely  by  counsel 
on  the  respective  sides  that  the  court  has 
been  greatly  aided  in  its  investigations, 
it  seems  hardly  necessary,  for  the  purpose 
of  this  investigati<m,  to  consider  the  his- 
tory of  the  writ,  or  of  the  information  in 
the  nature  of  quo  warranto,  further  back 
than  the  statute  of  Anne,  (9  Anne,  c.  22,) 
when  the  proceeding  by  information, 
which  had  before  Iteen  a  crlmiuai  proceed- 
ing, became  the  means  of  determining  civil 


Digitized  by  LjOOQ IC 


Wash.) 


STATE  9.  MILLS. 


661 


rights  between  private  parties,  and  the 
rlKhts  which  vuuld  before  be  lnvestigate<l 
only  through  the  Interposition  of  ttie  writ 
of  quo  M^amnto.  Cnder  that  Rtatute  any 
one  could  prosecute  the  usurper  of  an 
otflce  simply  by  leave  of  tiie  court.  The 
practice  then  soon  obtained  to  allow  in- 
formations almost  us  a  matter  of  course. 
"Indeed,"  says  Mr.  High,  in  his  Extraor- 
dinary JjCgal  Remedies,  §  606,  "  to  such  an 
extent  had  the  granting  of  these  informa- 
tions been  carried  that  it  was  frequently 
deemed  prudent  not  to  show  cause 
against  the  rule  nisi,  lest  the  reapondent 
should  thereby  disclose  his  grounds  of  de- 
fense,"  It  finally  became  noticeable  that 
the  remedy  was  abased,  and  used  for  the 
gratification  of  personal  malice,  and  the 
courts  again  began  to  exercise  their  rights 
under  the  statute  of  Anne,  and  would  not 
allow  the  information  to  be  filed  unless  it 
appeared  that  the  relator  bad  some  inter- 
est in  the  matter.  The  discretion  of  the 
conrt  had  to  be  appealed  to  in  each  In- 
stniue.  So  far  there  can  be  no  difference 
of  o]iinlon,  but  from  this  on  there  are 
pome  distinctions  claimed  by  both  parttes. 
For  instance,  It  ie  claimed  by  the  appellee 
thai  there  is  a  distinction  in  the  necessary 
interest  of  the  relator  where  the  action  is 
brought  to  disenfranchise  the  corporation, 
or  take  its  life,  and  where  it  merely  goes 
to  the  administration  of  corporate  func- 
tions; and  authorities  are  cited  which 
peem  to  establish  this  distinction.  No 
doubt,  in  reason,  a  greater  interest  in  the 
relator  should  be  required  where  the  life  of 
a  corporation  is  at  stake,  and  where  the 
public  would  suffer  by  Its  destruction, 
tbar.  where  a  simple  functional  power  is 
called  in  question;  thoueh  it  may  be  said 
in  this  connection  that  our  statute  does 
not  recognize  this  distinction.  See  section 
702.  subd.  1,  Code.  On  the  other  hand, 
it  is  contended  that  while,  under  the  stat- 
ute of  Anne  and  kindred  statutes,  where 
the  discretion  of  the  court  is  to  be  exer- 
cised, the  private  individual  or  tax-payer 
may  file  the  information,  yet  in  statutes 
similar  to  ours,  where  courts  are  divested 
of  this  discretion,  the  rule  Is  changed,  and 
the  information  must  be  tiled  by  The  state's 
officer,  or.  if  filed  by  the  private  indlvid- 
unl,  be  must  show  some  special  interest  in 
the  subject  of  the  controversy;  and  the 
ca^es  cited  by  appellee,  all  being  cases  ei- 
ther under  the  common-law  rule  or  in 
rorapllance  with  the  requirements  of  the 
statute  of  Anne,  are  not  in  point.  After 
a  careful  consideration  of  the  authorities 
and  cases  cited,  we  are  inclined  to  adopt 
this  vipw. 

In  Murphy  v.  Bank,  20  Pa.  St.  415,  the 
court  in  rendering  the  opinion  says  the 
snbstance  of  the  statute  of  Anne  had  been 
adopted  before  theKevolutlon  as  a  part 
of  the  common  law,  and  was  a  part  of  the 
lawin  Pennsylvania,  and  that  the  practice 
of  the  court  was  not  affected  by  the  stat- 
nte  of  \KVn.  Mr.  High  had  special  reference 
to  the  statute  of  Anne,  and  to  the  discre- 
tion of  the  court,  in  section  681,  cited  by 
appellee,  where  he  says :  "The  statute  of 
Anne  extended  the  remedy  by  mm  warrau' 
to  information,  which  had  before  been 
•<msidered  much  in  the  nature  of  a  prvrog- 
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ative  one,  to  private  citizens  desiring  to 
test  the  title  of  persons  usurping  or  exe- 
cuting municipal  offices  and  franchises, 
and  rendered  any  person  a  competent  re- 
lator In  Bucb  proceedings  who  might  first 
obtain  leave  of  the  court  to  file  an  infor- 
mation." State  V.  Tolan,  33  N.  J.  Law, 
195,  was  tried  under  a  statute  giving  dis- 
cretion to  the  court  to  allow  or  reject  the 
filing  of  the  Information.  The  jndgment 
in  State  v.  Hammer,  42  N.  J.  Law,  486, 
was  based  upon  the  same  ground ;  and 
the  court  In  discussing  this  question  says: 
"All  that  the  court  requires  m  such  In- 
stances is  to  be  satisfied  that  the  relator 
is  of  satisfactory  reeponslbIlIty,"etc.  In 
Churchill  V.  Walker,  68  Ga.  C81,  leave  of 
the  court  had  first  to  be  obtained.  In 
Com.  V.  Meeser,  44  Pa.  St.  341,  the  statute 
was  the  same,  and  even  with  that  statute 
the  court  reluctantly  sustained  the  case  by 
reason  of  some  special  act ;  for  after  ex- 
pressing its  reluctance  tliecourt  oaye :  "  We 
observe  that  by  the  act  of  April  24,  1854, 
§  3.  (not  cited  to  us  in  arguing  these  dis- 
putes, and  not  before  noticed  by  us,)  any 
tax-payer  may  obtain  an  injunction 
against  any  violation  of  the  charter  law 
of  the  city,  and  we  may  take  this  as  a  fair 
analogy  for  granting  this  writ. "  And  then 
the  court  adds,  "especially  as  we  can  pre- 
vent the  abuse  of  it  by  the  exercise  of  dis- 
cretion," etc.  Thus  it  will  be  seen  that 
the  practice  of  allowing  private  individ- 
uals, who  are  not  specially  interested,  to 
Interfere  with  the  public  officers  of  the 
state,  is  bottomed  on  the  idea  of  the  dis- 
cretion of  the  court,  and  that  the  court 
can  restrain  any  abuse  that  might  other- 
wise flow  from  allowing  irresponsible  par- 
ties to  make  the  state  a  party  to  their 
petty  troubles  and  personal  likes  and  dis- 
likes. And  the  appellee  seems  Imbued  with 
this  idea,  for  he  says  in  bis  brief:  "It  is 
Important  that  we  bear  In  mind  that  any 
evils  that  might  arise  from  permitting  the 
writ  to  issue  at  the  instance  of  a  private 
relator  areproperly  and  sufficiently  guard- 
ed, since  it  can  issue  only  In  the  sound  dis- 
cretion of  the  court. "  But  we  look  in  vain 
for  any  discretion  given  to  the  court  by 
our  statute.  The  comroou  law  on  that 
subject  has  been  supplanted  by  the  stat- 
ute—the state  has  legislated  on  the  sub- 
ject,—and  It  is  to  the  statute  -we  must 
look,  not  only  for  the  practice  of  tbeconrt, 
but  for  the  qualifications  of  the  relator. 
Section  702  provides  that  "an  information 
may  he  filed  against  any  person  or  corpo- 
ration in  the  following  cases,"  (subse- 
qnentsubdlvlslons  recitingtbecasee.)  Sec- 
tion 706  provides  that,  "  whenever  an  in- 
formation Is  filed,  a  notice  signed  by  the 
relator  shall  be  served  and  returned  "as  in 
other  actions.  The  defendant  shall  ap- 
pear and  answer,  or  suffer  default,  and 
subsequent  proceeding  be  had  as  in  other 
cases.  ■■  There  Is  no  discretion  given  to  the 
court,  and,  if  discretion  should  be  given 
to  the  court,  the  discretion  should  not  go 
beyond  the  statutes.  The  statutes  specify 
those  who  have  the  legal  right  to  invoke 
this  remedy.  If  the  relator  has  a  standing 
here,  It  must  be  under  section  70S,  which 
Isasfollows:  "Sec.  703.  The  information 
may  be  filed  by  the  prosecuting  attcmcv 
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In  the  district  court  of  the  proper  county, 
upon  his  own  relation,  wheuRver  he  Bhall 
deem  it  his  duty  to  do  eo,  or  abail  be  di- 
rected by  the  court  or  other  competent 
authority,  or  by  any  other  perBon,  on  hla 
own  relation,  whenever  he  claims  an  in- 
terpst  in  the  office,  franchise,  or  coi-pora- 
tion  which  is  the  subject  of  the  informa- 
tion." The  legislature  has  looked  out  for 
the  interests  of  the  public  by  providing 
that  the  information  shall  be  filed  by  tbe 
prosecuting  attorney,  either  on  his  own 
relation,  or  when  directed  by  the  court  or 
other  competent  authority;  and  private 
interests  are  provided  for  in  the  latter 
part  of  the  section  by  the  words,  "or  by 
any  other  person  on  his  own  relation." 
When?  When  he  "claims  an  interest  In 
tbe  offlce,  franchise,  or  corporation  which 
Is  the  subject  of  the  information."  What 
interest  Is  meant?  Surely  not  an  Interest 
in  common  wltb  other  citizens,  for  the 
protection  of  that  Interest  is  already  pro- 
vided for  In  the  first  part  of  tbe  section. 
If  tbe  statute  is  to  be  construed  as  having 
any  meaning  at  all,  and  It  words  are  to 
be  given  their  ordinary  meaning,  and  tbe 
ordinary  grammatical  construction  Is 
given  to  the  language  and  sentences,  it 
must  mean  that  the  interest  must  be  a 
special  interest,  not  common  with  the  in- 
terests of  tbe  community.  Section  705 
confirms  this  view:  "Sec.  70.5.  Whenever 
an  information  shall  be  filed  against  a 
person  fur  usurping  an  office,  by  tbe  prose- 
cuting attorney,  he  shall  also  set  forth 
therein  the  name  of  tbe  person  rightfully 
entitled  to  tbe  office,  with  an  averment  of 
his  right  thereto ;  and  when  filed  by  any 
other  person  be  shall  show  bis  interest  in 
tbe  matter,  and  he  may  claim  the  dam- 
ages be  has  sustained."  Thus  it  will  be 
seen  that  when  the  information  is  filed  by 
the  prosecuting  attorney  In  the  interests 
of  the  public,  those  interests  need  not  be 
shown,  but  when  filed  by  any  other  per- 
son be  shall  show  his  interest  in  the  mat- 
ter, and  he  may  claim  the  damages  be  has 
sustained.  What  possible  damages  could 
the  mayor  be  entitled  to  In  this  case?  Or 
what  damages  could  any  one  be  entitled 
to  who  had  no  interest  separate  from  the 
common  interest  of  the  public? 

The  following  sections:  "Sec.  "^7.  In 
every  case  wherein  tbe  right  to  an  office 
is  contested,  judgment  shall  be  rendered 
upon  the  rights  of  the  parties,  and  for  the 
damages  the  relator  may  show  himself 
entitled  to,  if  any,  at  the  time  of  the  judg- 
ment. Sec.  708.  If  judgment  be  ren- 
dered in  favor  of  the  relator,  be  shall  pro- 
ceed to  exercise  the  functions  of  the  office, 
after  he  has  bqen  qualltied  as  required  by 
law,  and  tbe  court  shall  order  the  defend- 
ant to  deliver  over  all  books  and  papers 
In  his  custody,  or  within  bis  power,  be- 
longing to  the  office  from  which  he  has 
been  ousted."  "Sec.  710.  When  judgment 
is  rendered  in  favor  of  tbe  plaintiff,  he 
may,  if  he  has  not  claimed  his  damages  in 
tbe  information,  have  his  action  for  the 
damages  at  any  time  within  one  year 
after  the  judgment, "—all  convey  the  idea 
that  where  the  relator  is  other  than  the 
prosecuting  attorney  he  must  show  his 
uaterest,  and  will  be  entitled  to  damage  if 


he  preTall,  showing  conclasiyely  that  hla 
Interest  must  be  a  special  interest,  and 
that  bis  damage  would  be  equally  distinct. 
It  is  not  alleged  in  the  complaint  that  the 
relator  Is  even  a  tax-payer,  so  that  the 
cases  cited  on  that  question  are  not  in 
point,  even  if  tbe  law  of  this  state  should 
be  construed  to  permit  a  tax-payer  to  be- 
come a  relator  in  such  case.  He  appears 
simply  claiming  tbe  interest  of  a  mayor. 
It  is  difficult  to  see  what  interest  the 
mayor  has  In  the  office  of  a  city  council- 
man that  any  othercitizen  has  not.  He  la 
interested  in  the  rightful  administration 
of  tbe  laws,  but  so  is  every  other  citiien. 
It  he  be  a  tax-payer  be  is  Interested  in  an 
economical  administration,  butso  is  every 
other  tax-payer  in  tbe  city.  It  may  be 
fairly  presumed  that  he  is  an  Influential 
citizen,  and  commands  the  esteem  and 
confidence  of  bis  fellow-townsmen,  but 
thisdoes  not  givebim  anyadditlonal  legal 
Interest  in  the  city  government.  Mo  tar  aa 
tbe  remarks  of  Judge  Dillon  (1  Dill.  Mun. 
Corp.,  4tb  Ed.,  8  13,  cited  by  the  court  be- 
low in  its  very  able  accompanying  opinion) 
are  concerned,  they  might  be  profitably  con- 
sidered by  a  legislative  body,  but  certain- 
ty can  be  of  little  assistance  to  a  court  In 
construing  a  statute.  Judge  Dillon  was 
Indulging  in  a  statement  of  what  he 
thought  tbe  law  should  be;  tbe  province 
of  the  court  is  narrower,— It  la  to  ascer- 
tain what  the  law  Is.  Inasmuch  aa  tbe 
statute  seems  to  tolerate  but  one  con- 
struction, it  appears  hardly  worth  while 
to  specially  review  the  authorities  cited 
by  appellant.  We  have  examined  them, 
and  they  bear  out  bis  contention.  It  ia 
true  that  in  Miller  v.  Town  of  Palermo,  12 
Kan.  14,  as  cited  in  appellant's  brief,  the 
relator  sought  to  have  tbe  corporation 
dissolved;  but  the  judgment  of  the  court 
seemed  to  be  based  on  the  g^eneral  propo- 
sition that.  If  tbe  injury  ia  one  that  partic- 
ularly affects  a  person,  he  has  a  right  to 
the  action;  if  it  affects  the  whole  com- 
munity alike,  their  remedy  is  by  proceed- 
ings by  the  state  through  its  appointed 
agencies.  It  is  contended  by  the  appellee 
that,  under  our  system  of  government, 
wbere  thn  people  have  ao  prominent  a 
part  lu  the  filling  of  offices,  to  prevent  an 
interested  cltlzeu  to  apply  for  a  writ  ol 
inquiry,  excepting  by  the  consent  and  in 
the  name  of  the  prosecuting  attorney,  is 
going  far  towards  the  practice  of  govern- 
ments where  kings  and  kingly  officers  do 
the  governing.  But  the  very  fact  that 
under  our  system  of  government  the  peo- 
ple have  BO  prominent  a  part  in  the  filling 
of  the  offices  is  an  answer  to  the  objec- 
tion, as  it  places  In  their  hands  a  remedy 
for  any  abuse  that  might  grow  up  under 
the  syBtem.  The  ancient  writ  of  quo 
warranto  was  exclusively  In  tbe  interest 
of  the  king,  and  the  subject  had  no  rigbt 
to  invoke  It  at  all.  Its  office  was  to  in- 
quire into  tbe  usurpation  of,  and  to  pro- 
tect, the  prerogatives  of  tbe  crown;  but 
he  who  draws  a  parallel  between  tbe  use 
of  a  legal  remedy  exercised  by  the  ancient 
kings  for  the  benefit  of  the  crown,  and  a 
remedy  exercised  by  public  officers  under 
oursystem  of  governmentfor  the  benefit  of 
tbe  public,  fails  to  discriminate  between  • 
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monarchical  and  republican  form  of  gov- 
ernment. Onrs  Is  purely  a  representative 
government;  the  government  Is  the  peo- 
ple, and  the  prerogative  of  the  govern- 
ment is  a  prerogative  of  the  people ;  and 
the  public  prosecutor  representB  and  actH 
for  the  people,  and  Is  responsible  to  the 
people  alone  for  his  ottlce.  The  represent- 
atives of  the  people,  in  exercising  their 
legislative  diBuretlon,  have  not  deemed  it 
proper,  or  to  the  best  Interest  of  society 
that  grievances  of  a  public  character, 
affecting  the  whole  community  alike, 
should  be  investigated  at  the  suit  of  a  pri- 
vate individual,  but  through  the  agency 
of  a  public  officer,  who  represents  and  has 
in  clinrge  the  interest  of  the  whole  com- 
munity. This  principle  is  not  confined  to 
this  particular  remedy,  but  is  applicable 
to  the  law  governing  tlie  enforcement  of 
other  rights.  Whether  the  legislation  be 
right  or  wrong,  the  statute  on  the  subject 
of  information  will  bear  no  other  contruc- 
tlon  or  Interpretation  than  that  embodied 
In  this  general  statement:  that  it  the  In- 
Jury  Is  one  that  is  peculiar  to  the  individ- 
ual he  has  his  right  of  action,  but  if  it 
affects  the  whole  community  alike  the 
remedy  Is  by  proceedings  by  the  state 
through  its  appointed  agencies. 

As  to  the  second  proposition,  it  seems 
to  us  there  can  be  but  little  controversy. 
The  appointing  power  is  given  by  the 
proviso  to  section  4  of  the  amendatory 
act  of  1891,  and  is  as  follows :  "  Provided, 
that  the  mayor,  or  mayor  pro  tern.,  shall, 
on  or  before  the  15th  day  of  June,  1891, 
with  the  consent  and  approval  of  the  city 
council,  appoint  the  additional  member." 
etc.  There  is  no  greater  power  conlerred 
by  this  section  on  the  mayor  than  there 
is  on  the  mayor  pro  tem.;  either  one 
could,  with  the  consent  of  the  council, 
make  this  appointment  any  time  before 
the  15th  day  of  .Tune,  1891.  The  only  ques- 
tion is,  was  Hidden  properly  acting  an 
mayor  pro  tem.  at  the  time  the  appoint- 
ment was  made?  If  he  was,  the  power 
to  appoint  was  conferred  upon  him  by  the 
statute,  and  it  is  not  questioned  that  he 
was  at  such  time  a  lawfully  acting  mayor 
pro  tem.  It  is  made  the  duty  of  the 
mayor  to  preside  at  all  meetings  of  the 
council ;  and  the  law  provides  that  in  case 
of  his  absence  the  council  may  appoint  a 
mayor  pro  tem.i  It  matters  not  what  the 
cause  of  the  mayor's  absence  was,  or 
whether  he  was  in  the  city  or  out  of  il;  he 
was  absent  from  the  meeting  of  the  coun- 
cil, and  this  was  the  only  fact  the  ascer- 
tainment of  which  was  necessary  by  the 
eonncil  to  authorize  the  appointment  of 
a  mayor  pro  tem.  The  demurrer  to  the 
information  should  have  been  sustained, 
It  follows  that  the  Judgment  is  reversed, 
and  the  case  remanded  to  the  lower  court 
with  instructions  to  proceed  in  accordance 
with  this  opinion. 

Anders,  C.  J.,  and  Stiles,  Hott,  and 
Scott,  J  J.,  concur. 


1  Laws  Wash.  1889-90,  {$  104-141,  inclusive,  pp. 
178-198,  as  amended  by  Act  March  8, 1891,  $  4,  pro- 
vides that  the  number  of  councilmen  in  cities  of 
the  third  class  shall  be  Increased  from  six  to 
seven. 


IVENSON  T.  CAT-DWELt,  et  sJ. 

(Supreme  Court  of  Wyoming.    Aug.  18, 1890.) 

Statute  or  Frauds  —  Promise  to  Pai  Debt  op 
AxoTasB  —  Apfeai,  —  Modification  of  Jdoo- 

HEN'T. 

1.  A  contract,  whereby  one  guarantied  to 
pay  attorneys  a  foe  for  acting  as  counsel  in  a 
certain  suit  for  a  third  party,  in  consideration 
that  they  would  obtain  an  agreement  in  wr'tine 
from  the  third  party  that  he  would  pay  a  sum  of 
money  which  be  was  then  owing  to  a  banlc  of 
which  the  party  giving  the  guaranty  was  presi- 
dent and  a  large  stockholder,  is  not  within  the 
statute  of  frauds. 

2.  Under  Rev.  St.  Wyo.  $  8128,  which  pro- 
vides that  a  Judgment  rendered  hy  the  district 
court  may  t>e  reversed,  vacated,  or  modified  by 
the  supreme  court,  where  no  errors  appear  of 
record,  except  that  judgment  was  rendered  for 
an  amount  larger  than  demanded  in  the  com- 
plaint, the  judgment  will  be  modified,  and  af- 
firmed accordingly. 

Error  to  district  court,  Albany  county; 
M.  C.  Sauflby,  Judge. 

Action  by  Isaac  P.  Caldwell  and  Her- 
man y.  8.  Oroesbeck  against  Edward 
Iveni^on  to  recover  an  attorney's  fee  guar- 
antied. Judgment  for  plaintiffs.  Defend- 
ant brings  error.     ModlflRd  and   affirmed. 

Urown  &  Arnold,  tor  plaintiff  in  error. 
Lacey  A  Van  Deranter,  for  defendants  in 
error. 

CosAWAT,  J.  Defendants  In  error  sued 
plaintiff  in  error  in  the  district  court  of 
the  first  Judicial  district,  alleging  as  a 
cause  of  action  that  plaintiff  in  error 
"agreed  and  guarantied  to  pay  a  retainer 
fee  of  five  hundred  dollars"  to  defendants 
in  error  as  attorney  and  couuMel  fees  in  a 
certain  suit  in  which  David  B.  Dole  was 
plaintiff  and  Charles  Hecht  was  defend- 
ant, in  case  the  said  David  B.  Dole 
would  not  pay  the  same;  they,  the  said 
defendants  In  error,  having  theretofore 
been  employed  ascounsel  and  attorneys  for 
the  said  David  B.  Dole  In  said  suit  and  ac- 
tion; in  consideration  that  defendants  In 
error  would  obtain  and  secure  from  said 
David  B.  Dole  an  agreement  in  writing  to 
and  with  one  Kobert  Marsh  that  he,  the 
said  David  B.  Dole,  would  pay  to  the 
Wyoming  National  Bank  of  Larumle(;ity, 
Wyo.,  of  which  bank  plaintiff  in  error  was 
president  and  chief  officer,  and  owner  of  a 
large  amount  of  the  capital  stock  thereof, 
whatever  should  be  due  to  the  said  hank 
from  said  Uoleon  certain  promissory  notes 
then  and  there  held  by  said  bank.  Jt  is 
further  alleged  that  defendants  in  error 
obtained  such  an  agreement  as  was  Bfteci- 
fled,  and  that  said  David  B.  Dole  has  not 
paid  the  sum  of  $500,  or  any  part  there- 
of, bat  is  still  indebted  for  the  same,  as 
well  as  plaintiff  in  error,  together  with  in- 
terest thereim  from  the  29th  day  of  April, 
A.  D.  lMb9,  at  the  rate  of  12  per  cent,  per 
annum :  of  which  said  plaintiff  in  eTor  on 
said  29th  day  of  April,  A.  D.  1889,  had  no- 
tice, and  was  then  requested  by  defend- 
ants In  error  to  pay  the  same.  It  is  far- 
ther alleged  that  no  part  of  said  sum  has 
been  paid  by  said  Dole  or  plaintiff  In  er- 
ror, though  each  of  them  has  been  tro- 
quently  requested  by  defendants  in.  error 
to  pay  the  same.  Prayer  accordingly. 
Judgment  for  defendants  in  error  for  95M, 
with  Interest  at  12  per  cent,  per  annuio 
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from  April  29, 1887.  It  ]b  urged  on  bebalf 
of  plaintiff  In  error  that  the  coutract  or 
asreement  sued  on  was  tu  pay  the  debt 
of  another,  and,  not  being  in  writing.  Is 
yold  under  the  statute  of  frauds.  It 
would  not  be  profitable  to  enter  upon  a 
general  dlscuBslon  of  thestatute  of  frauds, 
or  to  attempt  a  review  of  the  cases  that 
have  arisen  and  bpen  decided  under  that 
statute.  The  cases  are  in  hopeless  con- 
flict. They  cannot  all  be  reconciled.  The 
most  we  can  attempt  to  do  is  to  ascertain 
whither  the  weight  of  authority  leads, 
and  to  follow.  The  weight  of  authority 
seems  to  be  greatly  in  favor  of  the  rule 
established  by  the  courts  of  Massachusetts 
and  many  other  states,  and  very  fairly 
stated  in  the  following  language:  "That 
cases  are  not  considered  as  coming  within 
the  statute  when  the  party  promising  has 
for  his  object  a  benefit  which  be  did  not 
before  enjoy,  accruing  immediately  to  him- 
self; but  when  the  object  of  the  promise  is 
to  obtain  the  release  of  the  person  or 
property  of  the  debtor,  or  other  forbear- 
ance or  benefit  to  bim,  it  Is  within  the 
statute."  Nelson  v.  Boynton,  8  Mete. 
(Mass.)  396.  This  particular  case  is  cited 
as  a  well-considered  and  leading  case,  and 
as  stating  the  rule  briefly  and  succinctly, 
though  there  are  many  later  cases  from 
the  same  and  otber  states  decided  upon 
the  same  principle.  This  rule  also  has  in 
Its  favor  the  authority  of  the  supreme 
court  of  the  United  States.  Emerson  v. 
Slater,  22  How.  28.  There  are  a  few  con* 
flictlng  dPclRions,  notably  in  Wisconsin. 
In  equity  performance  in  whole  or  In  part 
has  always  been  held,  by  an  overwhelm- 
ing weight  of  authority,  to  take  a  con- 
tract out  of  the  operation  of  the  statute, 
and,  in  proper  cases,  to  authorize  a  decree 
for  specific  performance  of  the  contract. 
In  this  cuse  the  object  of  plaintiff  In  error 
in  undertaking  to  pay  the  debt  of  Dole  to 
defendants  In  error  was  clearly  not  to 
benefit  Dole,  hut  to  secure  to  himself  the 
benefit  of  a  valuable  security  for  a  debt 
which  Dole  owed  the  bank.  In  which  he 
(plaintiff  in  error)  was  largely  interested. 
Defendants  in  error  performed  upon  their 
part  their  contract  with  plaintiff  In  error. 
Specific  performance  upon  his  part  would 
be  payment  of  the  money  according  to  the 
terms  of  the  contract  upon  which  this  ac- 
tion is  brought.  This  is  not  acase  requir- 
ing adecreeof  specific  performancein  order 
to  do  Justice  and  equity  between  the  par> 
ties.  A  money  Judgment  Is  all  that  is 
necessary,  and  all  that  Is  sought.  What- 
ever might  be  our  conclusion  were  the 
matter  one  of  first  impression,  the  author- 
ities are  too  numerous,  eminent,  and  per- 
tinent to  be  disregarded.  We  are  con- 
strained to  hold  that  the  contractin  ques- 
tion In  this  case  between  plaintiff  in  error 
and  defendants  in  error,  ha  ring  been  en- 
tered into  by  ptalntitt  In  error  mainly,  if 
not  entirely,  to  secure  a  benefit  to  himself, 
and  having  been  performed  upon  their  part 
by  the  defendants  in  error,  does  not  come 
within  the  operation  of  the  statute  of 
frauds. 
The  Judgment,  however,  la  tor  •  larger 


amount  than  is  elalmed  lo  the  petition. 

Under  our  liberal  statute  of  amendments, 
the  petition  might  have  been  amended  by 
permission  of  the  trial  court,  even  after 
judgment,  to  correspond  with  the  facts 
proved.  There  was  no  attempt  to  do 
this.  The  defect  in  the  petition  is  not  In 
the  prayer  for  relief  alone.  If  such  wen* 
the  case,  there  are  authorities  to  the  effect 
that  the  prayer  might  be  disregarded, and 
relief  granted  according  to  the  case  made 
by  the  evidence,  and  within  the  issues 
made  by  the  pleadings.  In  this  Judgment 
Interest  Is  allowed  from  April  29, 1887,  two 
years  longer  than  shown  by  the  petition 
to  have  accrued.  It  is  suggested  that  this 
is  a  mere  clerical  error,  which  may  be  dis- 
regarded. It  might  be  considered  so  i( 
there  were  other  allegations  in  the  peti- 
tion fixing  a  time  from  which  Interest 
should  run.  There  Is  no  6ucb  showing. 
The  language  of  the  petition  shows  rather 
that  defendants  In  error  considered  notice 
of  non-payment  by  Dole  and  demand  of 
payment  upon  plaintiff  in  error  necessary 
to  fix  the  liability  of  the  latter,  or,  at 
least,  to  authorise  the  collection  of  Inter- 
est. Their  failing  to  amend  would  seem 
to  indicate  that  they  never  abandoned 
this  view  in  pleading,  although  they  have 
abandoned  it  in  argument.  It  wonld 
seem  that  they  never  Intended  to  charge 
or  claim  interest  prior  to  April  29,  1889. 
Bowever  this  may  be,  there  are  two 
years'  interest  included  in  this  Judgment, 
and  not  included  in  the  issues  presented 
by  the  petition  or  in  the  prayer  for  relief. 
This  is  error.  The  petition  fails  to  bus. 
tain  the  Judgment  to  that  extent.  It  ap- 
pears, however,  that  there  was  a  fair 
trial  upon  the  issues  actually  made  by  the 
pleadings,  and  that  the  special  verdir-t  of 
the  Jury  Is  sustained  both  by  the  plead- 
ings and  by  the  evidence.  This  last  con- 
sideration disposes  of  the  charge  of  mis- 
conduct on  the  part  of  the  attorney  of  de- 
fendants In  error  before  the  Jury.  It 
shows  thatthe  Jury  were  not  Influenced  by 
such  alleged  misconduct  to  the  prejudice 
of  plaintiff  in  error.  The  error  is  iu  the 
Judgment,  not  in  the  verdict.  The  Judg- 
ment is  not  sustained  by  the  pleadings  or 
by  the  verdict.  It  would  seem  that  the 
error  is  not  one  calling  for  a  reversal  and 
new  trial,  but  rather  for  a  modification  of 
the  judgment  under  section  8128  of  the 
Bevlsed  Statutes.!-  The  Judgment  of  the 
district  court  In  this  cause  Is  therefore 
modified  to  the  extent  that  the  principal 
sum  of  $500  shall  draw  interest  at  the  rate 
of  12  per  cent,  per  annum  from  April  29, 
A.  D.  1889,  and  not  from  April  29, 1887,  and 
the  Judgment  otherwise  Is  affirmed,  and 
the  cause  will  be  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

Merrell  and  Scott,  JJ.,  concur. 
Groesbeck,  C.  J.,  being  a  party,  did  not 
sit. 

>Rev.  8t  Wyo.  |  812S:  "A  Judgment  rendered 
or  final  order  made  by  the  district  ooart  may  be 
reversed,  vacated,  or  modified  by  the  supreiM 
court,  for  errors  appearing  on  ths  record.* 
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In  reWaiGHT. 
ISwpreme  Court  of  Wyoming.   June  11, 1881.) 

CONSTITUTIONAI.  LAW— EX  PoST  PaCTO  LaWS— IS- 
DICTMENT  BY    GkaSD  JUBI  —  8UB8TITCTION  OF 

Intohmatios. 

Const.  Wyo.  art  1,  SJ  9,  18,  provide  that 
"the  right  of  trial  by  Jury  shall  remain  inviolate 
in  criminal  cases:"  that  "hereafter  a  grand  Jury 
may  consist  of  twelve  men,  •  •  *  but  that 
the  legislature  may  change,  regulate,  or  abolish 
the  grand  jury  system;"  and  that,  "until  other- 
wiau  provided  by  law,  no  person  shall  for  a  fel- 
ony bcr  proceeded  against  criminally  otherwise 
than  by  an  indictment. "  Held,  that  Bess.  Laws 
Wyo.  1890-81,  o.  .W,  p.  818,  entiUed  "An  act  to 
change  and  reflate  the  grand  Jury  system," 
etc.,  and  providing,  among  other  things,  that  all 
crimes,  misdemeanors,  and  oSenses  may  be  pros- 
ecuted either  by  indictment  as  "hereinafter  pro- 
vided,"  or  by  information,  and  thai  no  grand  jury 
shall  "hereafter"  be  summoned,  unless  the  same 
be  ordered  by  the  court,  does  not  disparage  any 
substantial  rights  or  cxinstitutional  guaranty, 
and  is  not  ez  post  facto,  therefore,  in  applying 
to  offenses  committed  prior  to  its  passage.  Peo- 
ple V.  Tisdale,  57  Cal.  104,  distinguished. 

ApiillcatioD  of  Leonard  Wright  for  a 
writ  of  habeas  corpus.    Denied. 

Donzelmann dk  Van  Orsdel, lor  petitioner. 
CburlesM.  Potter,  Atty.  Gen., for  the  State. 

GuoEsuKCK,  C.  J.  This  is  a  hearing  up- 
on the  ilfiHurrer  to  the  answer  and  return 
of  A.  D.  Kelley,  sheriff  of  Luramie  county, 
to  the  petition  for  the  writ  of  habeas  cor- 
fills,  and  to  the  writ.  It  is  admitted  that 
the  doniurrei*  ralfies  all  the  qiieutlons  in- 
volved, and  that  the  decision  upon  it  will 
ditjpoKe  of  the  entire  cane.  The  answer 
and  return  of  the  sheriff  Bhow  that  the 
petitioner,  Leonard  Wright,  is  restrained 
of  his  liberty  by  the  said  sheriff  in  the  Jaii 
of  said  Laramie  county,  under  a  sentence 
of  the  di»trlct  court  of  said countj', for  the 
term  of  two  years  and  six  months,  under 
his  plea  of  Kuilty  of  an  assault  with  an  at- 
tempt to  commit  rape.  Tiie  defendant 
was  informed  axainst  by  the  county  and 
proKecutinpc  attornej'  of  said  county  for 
the  crime  ol  rape,  under  the  provisions  of 
tlie  law  passed  hy  the  lirst  1eg:iRlature  of 
the  state  of  Wyoming,  approved  January 
10, 1S91,  entitled  "An  act  to  change  and 
rogulute  the  grand  Jury  system  by  reduc- 
ing the  number  of  grand  Jurors,  providing 
that  a  grand  jury  Hhall  be  summoned  only 
when  ordered  by  the  court,  and  providing 
for  the  prosecution  by  information,  and 
tlie  procedure  thereunder."  Schr.  Laws 
Wyo.  lsfK)-91,c.  59.  p.  213.  The  offense  is 
charged  in  the  information  as  having  oc- 
curred on  the  16th  day  of  December.  A.  D. 
I.MIO,  nearly  a  montli  before  the  act  tools 
effe(!t ;  and  the  counsel  for  the  petitioner 
claim  that  the  petitioner,  notwithstand- 
ing his  plea  of  guilty,  should  be  jirocceded 
against  by  indictment  instead  of  l)y  Inlor- 
uiatlon,  as,  prior  to  the  passage  of  the  act 
above  named,  he  could  only  have  been  ac- 
cused by  indictment.  It  is  urged  that  the 
petitioner  is  held  without  due  process  of 
law,  nnd  that  the  law  applying  to  the 
prosecution  of  offenses  committed  prior 
to  its  enactment  is  an  ex  post  facto  In  w, 
and  in  violation  of  section  35  of  the  dec- 
laration of  rights,  (Const.  Wyo.  art.  1,) 
which  states  that  "no  ex  post  Oivto  law, 
uor  any  law  impairing  the  obligation  of 


contracts,  shall  ever  b«  made."  The  con- 
stitutional authority  for  the  enactment  of 
the  statute  is  found  in  said  article,  and 
reeds  aa  follows:  "8ec.  9.  The  right  of 
trial  by  jury  shall  remain  inviolate  in 
criminal  cases,  but  a  jury  In  civil  cases  in 
all  courts,  or  in  criuiinal  cases  in  courts 
not  of  record,  may  consist  of  less  than 
twelve  men,  as  may  be  prescribed  by  law. 
Hereafter  a  grand  jury  may  consist  of 
twelve  men,  any  nine  of  whom  concurring 
may  And  an  indictment,  but  the  legisla- 
ture may  change,  regulate,  or  abolish  the 
grand  jury  system."  "Sec. 13.  Until  other- 
wise provided  hy  law,  no  person  shall,  for 
a  felony,  be  proceeded  against  criminally, 
otherwise  than  by  an  indictment,  except 
in  cases  arising  in  the  land  or  naval  forces, 
or  in  the  militia,  when  In  actual  service 
in  time  of  war  or  public  danger. "  The  act 
providing  for  prosecutions  by  informa- 
tions, and  under  which  the  petitioner  was 
accused,  provides,  among  other  things, 
that  all  crimes,  misdemeanors,  and  of- 
fenses maybe  prosecuted  In  the  court  hav- 
ing jurisdiction  thereof,  either  by  indict- 
ment, as  "hereinafter  provided, "  or  by  in- 
formation. It  further  provides  that  "no 
grand  jury  shall  hereafter  be  summoned 
or  required  to  attend  at  the  sittings  of 
any  district  court  in  this  state,  unless  the 
same  shall  be  ordered  by  a  district  court, 
or  l>y  the  judge  thereof,  in  the  vaca- 
tion or  recess  of  said  court,  and  the  grand 
jury  shall  consist  of  twelve  men,  nine  of 
whom  must  concur  in  the  finding  of  an  In- 
dictment. "  The  act  was  undoubtedly  in- 
tended to  apply  to  prosecutions  of  all  of- 
fenses committed  prior  to  the  passage  of 
the  act  as  well  as  to  those  committed 
thereafter.  There  Is  no  repeal  of  existing 
laws,  nor  any  saving  clause  providing 
that  offenses  committed  prior  to  the  pas- 
sage of  the  act  shall  be  inquired  of,  prose- 
cuted, and  punished  under  laws  existing  at 
the  time  of  the  passage  of  the  act.  It 
seems  that  the  legislature  had  determined 
to  dispense  with  grand  juries  after  the  act 
took  effect,  except  when  called  by  the 
court  or  judge  thereof,  following  very 
closely  the  law  of  Michigan  in  this  re- 
spect. The  general  right  to  substitute 
prosecutitms  by  information  in  place  of 
prosecutions  by  Indictment  is  conceded,  in 
view  of  the  constitutional  provisions  in 
this  state,  and  it  is  not  claimed  that  this 
infringes  any  right  of  a  defendant.  In- 
deed, this  has  been  so  frequently  settled 
that  it  Is  unnecessary  to  cite  any  authori- 
ties, but  we  cite  a  few,  which  have  come 
immediately  under  our  observation. 
Hurtado  v.  People,  110  U.  S.  51G,  4  Sup. 
Ct.  Rep.  Ill,  292;  In  re  Lowrie,  8  (-'olo.  499, 
9  Pac.  Hep.  489;  State  v.  Barnett,  3  Kan. 
250;  Rowan  v.  State,  30  Wis.  129.  These 
cases  dispose  also  of  the  question  as  to 
whether  or  not  a  proceeding  by  informa- 
tion is  due  process  of  law,  nnd  we  do  not 
consider  it  necessary  to  dwell  longer  on 
this  point.  We  reach  the  vital  question, 
which  It  Is  practically  admitted  is  the  only 
one  before  us,  whether  or  not  the  petition- 
er has  a  right  to  complain  now,  after  his 
plea  of  guilty  has  been  entered,  that  be 
was  not  indicted  by  a  grand  jury.  Note 
withstanding  the  somewhat  singular  case 
presented  to  us,  of  a  defendant,  represent* 
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ed  In  every  stage  of  the  case  by  eminent 
fiounsel,  waiting  until  he  ba«  withdrawn 
blB  plea  of  not  guilty,  after  be  has  inter- 
posed bis  plea  ot  guilty,  after  be  has  had 
ample  time  to  raise  all  objections  to  the 
validity  of  the  proceedings,  now  asking 
this  court  to  release  him  from  imprison- 
ment under  what  he  claims  is  a  void  sen- 
tence, we  sliall  proceed  to  determine  the 
question  whether  or  not  the  district  court 
for  Laramie  county  acquired  jurisdiction 
of  the  case  by  the  Information  filed  there- 
in, or  whether  the  petitioner  had  a  right 
to  be  indicted  by  the  grand  Jury  of  said 
county. 

The  rules  laid  down  for  the  determina- 
tion of  the  question  as  to  whether  or  not 
a  law  is  ex  post  facto  are  found  in  the 
case  of  Calder  v.  Bull,  3  Dall.  386, and  have 
been  very  generally  adopted  by  the  courts 
of  this  country.  They  deilne  the  follow- 
ing laws  as  ex  post  t»ctn:  (1)  Every 
law  that  makes  an  action  done  before  the 
passing  of  the  law,  and  which  was  inno- 
cent when  done,  criminal,  and  punishes 
such  action;  (2)  every  law  that  agera- 
vates  a  crime  or  makes  it  greater  than 
when  It  was  committed ;  (3)  every  law 
that  changes  the  punishment,  and  InfllctB 
a  greater  punishment  than  th9  law  an- 
nexed to  the  crime  when  committed;  (4) 
every  law  that  altera  the  legal  rules  of  evi- 
dence, and  receives  less  or  different  testi- 
mony than  the  law  required  at  the  time 
of  the  commission  of  the  offense,  in  order 
to  convict  the  offender.  Mr. .1  ustlceCHASB, 
who  delivered  the  opinion  of  the  court, 
says*.  "But  I  do  not  consider  any  law 
ez  post  facto,  within  the  prohibition, 
that  mollltles  the  rigor  of  the  criminal 
law;  but  only  tliose  that  create  or  aggra- 
vate the  crime,  «>r  increase  the  punishment, 
or  change  the  rules  of  evidence  for  the 
purpose  of  conviction."  Tested  by  these 
plain  rules,  there  would  be  little  difllculty 
In  determining  the  question  before  us; 
but  the  courts  have  not  contented  them- 
selves with  this  clear  definition  ;  and  so  it 
wtis  held  by  Mr.  Justice  VVabhingto.v,  In 
bis  charge  to  the  jury  In  a  United  States 
circuit  court,  that  "an  ex  post  facto  law 
is  one  which  In  its  operation  makes  that 
criminal  which  was  not  so  at  the  time 
when  the  action  was  performed ;  or  which 
increases  the  punishment;  or,  in  short, 
which.  In  relation  to  the  offense  or  Its 
consequences,  alters  the  situation  ot  a 
party  to  his  disadvantage."  U.  S.  v. 
Hall,  2  Wash.  C.  V..  366.  In  the  case  of 
Krlng  V.  Missouri,  107  U.  S.  221,  2  Sup.  Ct. 
Bep.  443,  this  last  deflnitlon  was  quoted 
with  the  evident  approval  of  the  learned 
justice  delivering  the  opinion  ot  the  su- 
preme court  of  the  United  States  In  that 
case,  with  a  statement  that  the  case  was 
carried  to  the  supreme  court  and  the  judg- 
ment affirmed,  as  reported  In  6Cranch,171; 
but  a  careful  investigation  of  the  opinion 
In  the  case  last  cited  will  show  that  the 
charge  of  Mr.  Justice  Wabhixoton  was  not 
considered,  or  even  touched  upon,  In  the 
opinion  of  the  court.  It  will  be  seen  that 
the  famllltir  definition  of  Blackstonefound 
in  his  Commenthrles  (volume  1,  p.  46)  hns 
been  much  enlarged  by  modern  decisions. 
Blackstone  thus  defines  the  meaning  of  an 
"ex  post  facto  law;"    "When,  after  an 


action.  Indifferent  tn  Itself,  Is  committed, 
the  legislature  then,  for  the  first  time,  de- 
clares It  to  have  been  a  crime,  and  Inflicts 
a  punishment  upon  the  person  who  hajs 
committed  It."  Judge  Cooley,  in  his 
work  on  Oonstltutlonal  Limitations,  (5th 
Ed.,  p.  329,)  says:  "But,  so  far  as  mere 
modes  of  procedure  are  concerned,  a  par- 
ty ha£  no  more  right  in  a  criminal  than 
In  a  civil  action  to  Insist  that  his  case 
shall  be  disposed  of  underthe  law  In  force 
when  the  act  to  be  Investigated  ischarged 
to  have  taken  place.  Remedies  must  al- 
ways be  under  the  control  of  the  legisla- 
ture, and  it  would  createendless confusion 
in  legal  proceedings  If  every  case  was  to 
be  conducted  only  In  accordance  with  the 
rules  of  practice,  and  heard  only  by  the 
courts  In  existence  when  its  facts  arose. 
The  legislature  may  abolish  courts  and 
create  new  ones,  and  it  may  prescribe  al- 
together different  modes  of  procedure  in 
its  discretion,  though  it  cannot  lawfully, 
we  think,  in  so  doing,  dispense  with  any 
of  those  substantial  protections  with 
which  the  oxistinsr  law  surrounds  the  per- 
son accused  of  crime.  Statutes  giving  the 
government  additional  challenges,  and 
others  which  authorized  the  amendment 
of  indictments,  have  been  sustained,  and 
applied  to  past  transactions,  as  doubtless 
would  be  any  similar  statute,  calculated 
merely  to  Improve  the  remedy,  and  In  its 
operation  working  no  injustice  to  the  de- 
fendant, and  depriving  him  of  no  substan- 
tial right. "  This  definition  was  accepted 
as  most  satisfactory  In  the  case  of  Robin- 
son V.  State,  84  Ind.  4.V2,  where  a  statute, 
providing  that,  "in  all  questions  affecting 
the  credibility  of  a  witness,  his  general 
moral  character  may  be  given  in  evi- 
dence," was  held  not  to  be  an  ex  post 
tticto  law.  The  court  say:  "The  stat 
nte  Is  general,  and  applies  to  the  trial  of 
all  criminal  cases.  It  furnishes  merely  a 
rule  of  practice  applicable  alike  to  trials 
tor  offenses  committed  before  and  after  Its 
passage.  It  does  not  come  within  the 
constitutional  inhibition  of  an  ex  post 
facto  law."  VMe  Es  parte  Bethurum, 
66  Mo.  545.  The  celebrated  case  of  Krlnj- 
V.  Missouri,  supra,  was  a  step  further  in 
the  direction  of  enlarging  the  meaning 
and  definition  of  an  ex  post  facto  law. 
Kring  had  pleaded  guilty  to  murder  In 
the  second  degree,  and  his  conviction  ot 
this  crime,  under  the  law  of  Missouri 
In  force  at  the  time  of  the  commission  ol 
the  crime,  was  an  acquittal  of  the  crime 
of  murder  in  the  first  degree.  The  consti- 
tution of  Missonri  had  been  changed  after 
the  commission  of  the  crime  In  such  man- 
ner as  to  abrogate  this  provision.  The 
supreme  court  of  the  ';.ited  States,  by 
a  bare  majority  of  the  justices,  held  thin 
constitutional  provision  to  be  an  ex  post 
facto  law,  and  that  it  could  not  apply 
to  offenses  committed  prior  to  the  taking 
effect  thereof.  Counsel  for  the  petitioner 
urge  with  great  force  the  following  lan- 
guage of  Mr.  Justice  .Miller,  who  deliv- 
ered the  opinion  of  the  court,  as  a  new 
definition  of  an  ex  post  facto  law:  "Can 
the  law  with  regard  to  ball,  to  Indict- 
ments, to  grand  Juries,  to  the  trial  jury, 
all  be  changed  to  the  disadvantage  of  the 
prisoner  by  state  legislation  after  the  of- 
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fenae  was  committed,  and  such  legislation 
not  be  held  to  be  ex  post  ikcto  because 
it  relates  to  procedure,  as  it  does,  accord- 
ing to  Mr.  Bishop?  And  can  any  sub- 
stantial right  which  the  law  gave  the 
defendant,  at  the  time  to  which  his  guilt 
relates,  be  takea  away  from  him  by  ex 
post  facto  legislation,  because,  in  the  use 
of  a  modern  phrase,  it  Is  called  a  law  of 
procedure?  We  thiult  it  cannot."  The 
learned  Justice  who  delivered  this  opinion 
did  not  seem  to  be  satisBed  with  the  defi- 
nition, as  he  restates  the  definition  in  the 
Case  of  Medley.  134  U.  8. 100, 10  Sup.  Ct. 
Bep.  384,  as  follows:  "The  terra  ' ex  post 
facto  law,'  as  found  in  the  provision  ol 
the  constitution  of  the  United  States,  to- 
wit,  that  'no  state  shall  pass  any  bill  of  at- 
tainder, ex  post  facto  law,  or  law  impair- 
ing the  obligation  of  contracts,'  has  been 
held  to  apply  to  criminal  laws  alone,  and 
has  been  often  the  subject  of  construction 
in  this  court.  Without  matcing  extracts 
from  these  decisions,  it  may  be  said  that 
any  law  which  was  passed  after  the  com- 
mission of  the  offense  for  which  the  party 
is  being  tried  Is  an  ex  post  facto  law 
when  it  inflicts  a  greater  punishment 
than  the  law  annexed  to  the  crime  at  the 
time  it  was  committed,  (Calder  v.  Bull,  3 
Dall.  386,  390;  Kriug  v.  MlBsouri,  107  U.  S. 
221,  2  Sup.  Ct.  Rep.  443 ;  Fletcher  v.  Peck,  6 
Cranch.  87.)  or  which  alters  the  situation 
of  the  accused  to  his  disadvantage:  and 
that  no  one  can  be  criminally  punished 
in  this  country,  except  according  to  a  law 
prescribed  for  his  government  by  the  sov- 
ereign authority  before  the  imputed  of- 
fense was  committed,  or  by  some  law 
passed  afterwards,  by  which  the  punish- 
ment is  not  increased. " 

This  is  a  material  change  in  the  defini- 
tion given  in  the  case  of  Kring  t.  Mis- 
souri, and  it  now  remains  to  be  seen 
whether  or  not  the  situation  ot  the  ac- 
cused has  been  altered  to  his  disadvan- 
tage. We  do  not  see  that  it  has.  How 
does  the  change  In  the  accusing  tribunal 
talce  away  any  substantial  rights  of  the 
accused?  He  admits  himself,  by  his  sol- 
emn plea  of  guilty,  to  be  rightfully  accused 
of  a  grade  of  the  offense  with  which  he  is 
charged,  and  this  presumably  by  the  ad- 
vice of  his  counsel,  after  due  time  has  been 
given  to  him  to  plead,  and  after  he  has 
deliberately  withdrawn  bis  plea  ot  not 
guilty.  Should  he  no «v  be  heard  to  corn, 
plain  that  a  grand  jury  of  16  men,  as  re- 
quired by  the  law  in  force  at  the  time  ol 
the  commission  ot  the  offense,  might  not 
have  indicted  him?  He  admits  his  guilt, 
and  after  conviction  and  sentence  says 
that  he  was  not  properly  accused.  This 
Is  a  travesty  upon  justice,  and  illustrates 
tlie  absurdity  'of  the  proposition  laid 
down  by  some  of  the  courts.  It  has,  how- 
ever, been  recently  held  by  the  supreme 
conrt  of  Montana,  in  the  case  of  State  v. 
Ah  Jim.  23  Pac.  Rep.  76,  that  the  constitu- 
tional provision  there  reducing  the  num- 
ber of  grand  jurors  from  16  ti>7,5of  whom 
must  concur  in  the  finding  of  an  indict- 
ment, is  self -executing;  and  the  court 
quotes  with  approval  the  following  cases 
to  show  that  such  provisions  apply  to 
offenses  committed  before  the  passage  of 
a  law,  and  are  not  ex  pout  faxtn  in  tbelr 


nature  or  effect:  Cooley,  Const.  Llm.  272, 
831,  332;  People  v.  Mortimer,  46  Cal.  114; 
BIsh.  St.  Crimes,  §§  178,  180.  In  the  Cali- 
fornia case  (People  v.  Mortimer,  supra) 
it  was  held  that  "it  is  not  an  uncommon 
practice  to  change  the  number  ot  grand 
jurors  required  to  investigate  criminal 
charges,  l3ut  we  have  never  heard  the 
right  of  the  legislature  to  make  such 
changes  questioned ;  neither  has  it  ever 
been  claimed  that  the  charge  must  be  In- 
vestigated by  the  precise  number  of  grand 
jurors  of  which  that  body  was  composed 
at  the  time  the  act  was  committed  ;"  and 
the  Missouri  case  was  noticed  in  this  opin- 
ion of  the  Montana  court.  So,  then,  it 
was  held  that  the  reduction  in  the  number 
ot  the  accusing  body  did  not  invade  any 
substantial  right  of  the  defendant.  If  the 
broad  deflnition  ot  Mr.  Justice  Miller  in 
the  Kring  Case,  apparently  modified  in 
the  Case  of  Medley,  supra,  was  followed, 
it  would  seem  that  such  a  change  in  the 
number  of  the  grand  jury  might  be  the 
loss  ot  a  substantial  right  to  the  accused. 
If  the  defendant  baa  an  unalterable  right 
to  be  accused  by  Indictment,  it  would 
seem  that  he  has  a  right  to  be  presented 
by  12  men  out  of  16,  if  such  law  existed  at 
the  time  of  the  commission  ot  the  offense; 
and  that  if  a  reduction  in  the  numl)er  of 
the  grand  jury  is  not  a  change  in  his  sub- 
stantlal  rights,  to  his  disadvantage,  the 
abolition  of  the  accusing  body  itself  would 
not  be.  He  has  been  presented  by  a 
sworn  officer,  and,  under  our  law,  an 
ofiicial  under  bond,  and  the  information 
must  have  been  sworn  to,  as  the  law  re- 
quires it.  It  was  held  in  the  case  of  Mari- 
on V.  State,  20  Neb.  233,  29  N.  W.  Rep.  911, 
that  although  a  law  in  force  at  the  time  of 
the  commission  ot  an  offense  (murder)  pro- 
vided that  juries  should  be  the  judges  of 
the  law, and  was  repealed  before  the  trial. 
It  was  competent  to  make  the  judge,  in- 
stead of  the  jury,  judge  of  the  law  of  the 
case,  as  the  legislature  could  make  such 
a  change,  and  that  such  a  law  was  not  ex 
post  facto.  The  court  adhered  to  its  defl- 
nition of  an  "  ex  post  facto  law  "  raadein  the 
case  of  Marion  v.  State,  16  Neb.  349,  20  N. 
W.  Bep.  289,  which  is  neariy  in  line  with 
the  definitions  given  heretofore,  and  says: 
"The  procedure  only  has  been  changed. 
The  degree  ot  punishment,  the  character 
of  the  offense,  and  the  rules  of  evidence 
remain  as  under  the  former  law.  It  may 
be  observed  that  the  only  change  in  the 
lawis  to  provide  another  tribunal  to  pass 
upon  the  law  ot  the  case.  Prior  to  the 
change,  if  the  words  in  the  former  Code 
ure  to  be  taken  at  their  full  meaning  and 
import,  the  jury  were  the  judges  as  to  the 
la  wot  the  case  on  trial.  After  the  change, 
the  court  sits  in  that  capacity,  and  is  the 
judge  of  the  law.  No  vested  right  of  the 
plaintiff  In  error  Is  a&ected.  A  new  tri- 
bunal may  be  erected,  or  a  now  jurisdic- 
tion given  to  try  him.  and  no  right  ia 
abridged."  Com.  v.  Phillips,  11  Pick.  28. 
Now,  certainly,  here  was  a  change  in  the 
powers  of  the  trial  jury.  They  were 
stripped  ot  the  right  to  act  as  judges  ot  the 
law,  and  the  court  was  clothed  with  that 
power,  and  yet  this  was  held  to  be  no  in- 
fraction of  the  rights  ot  thedefendant.  In 
the  case  ot  People  t.  Tlsdale,  57  Cal.  104,  a 
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ease  upon  which  the  counsel  fur  the  peti- 
tioner greatly  rely,  and  which  they  state 
to  be  the  only  case  directly  in  point, 
found  after  the  utmost  diligence,  the  court 
said:  "The  real  and  only  question  is 
whether  an  information  presented  after 
the  repeat  of  a  law,  which  required  that  a 
person  who  violated  it  should  be  proceed- 
ed against  by  indictment,  can  be  sustained 
for  an  offense  committed  before  the  re- 
peal. "  That  court  held  that  the  law  was 
not  Intended  to  be  retrospective,  like  ours. 
It  also  held  that  aconstltutlonal  guaranty 
such  as  existed  at  the  time  the  respond- 
ents were  charged  with  the  violation  oJ  a 
statute  could  not  be  taken  away  by  any 
actof  the  legislature.  This  seerasto  be  the 
view  taken  by  the  supreme  court  oJ  Wash- 
ington, In  the  case  of  McCarty  v.  State,  25 
Pac.  Rep.  299.  In  this  case  the  offense  oc- 
curred before  the  ndmlsslon  of  the  state 
into  the  Union,  and  the  court  there  held 
that  the  guaranty  of  the  constltntinn  of 
the  United  States  was  in  force  at  the 
time  of  the  commission  of  the  offense,  and 
could  not  betaken  away,  and  thnt  the 
defendant  was  entitled  to  be  presented  by 
a  grand  Jury.  This  was  held  evidently 
with  much  hesitation,  as  the  court  an- 
nounces on  the  petition  for  a  rehearing 
that  in  view  of  the  public  Importance  of 
the  question,  and  in  view  of  the  fact  that 
the  case  was  submitted  without  oral  ar- 
gument on  the  part  of  the  state,  it 
would  not  be  bound  by  the  opinion  ren- 
dered on  the  constitutional  questions  in- 
volved. The  situation  of  the  petitioner 
here  is  different.  The  constitution  of  Wy- 
oming was  in  force  five  months  before  the 
offense  was  committed,  and  the  only  con- 
stitutional guaranty  which  was  given  to 
the  defendant,  except  as  to  the  passage  of 
an  ex  poet  facto  law,  was  that,  "until 
otherwise  provided  by  law,  no  person 
shall  for  a  felony  be  proceeded  against 
criminally,  otherwise  than  by  indictment, 
except, "  etc.  It  baa  been  otherwise  pro- 
vided by  law,  and  the  defendant  has  not 
been  deprived  of  any  constitutional  guar- 
anty. The  framers  of  uur  constitution 
did  not  mean  to  follow  the  language  of 
the  federal  constitution  thafnu  person 
shall  be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime,  unless  on  pre- 
sentment or  indictment  of  a  grand  jury, 
except  in  cases  arisingin  theland  or  naval 
forces,  or  In  the  militia,  when  in  actual 
service  In  time  of  public  danger."  The 
intention  appears  plainly  in  our  constitu- 
tion that  them  should  be  no  constitu- 
tional guaranty  of  a  presentment  or  in- 
dictment of  a  grand  Jury,  and  that  noth- 
ing should  impede  the  right  of  the  legisla- 
ture to  change,  regulate,  or  abolish  the 
grand-]ury  system. 

We  cannot  refrain  from  alluding  to  one 
provision  of  the  law  before  us.  It  Is  pro- 
vided in  Kansas  and  in  Michigan,  by  stat- 
ute, that  no  information  shall  be  tiled  un- 
til a  preliminary  examination  has  been 
had,  unless  such  examination  be  waived, 
except  In  cases  of  fugitives  from  Justice. 
This  safe  rule  was  enlarged  so  that  a 
prosecuting  attorney  may  hie  an  Informa- 
tion when  he  Is  satisfied  that  a  crime  has 
been  committed.  This  Is  a  dangerous 
power  to  lodge  in  the  bands  of  a  prosecut- 


ing officer,  for  he  may  keep  a  prisoner,  un- 
able to  give  bail.  In  durance,  without  a 
preliminary  examination,  until  the  next 
term  of  court,  which  may  be  months 
ahead.  The  law  makes  provision  for  pre- 
liminary examinations,  and  the  accused 
ought  to  have  this  hearing,  or  an  oppor- 
tunity for  It,  where  he  can  Introduce  wit- 
nesses in  his  behalf,— a  privilege  not  ac- 
corded to  him  bv.ure  a  grand  Jury,  one  of 
the  strong  arguments  for  dispensing  with 
that  ex  parte  tribunal.  We  do  not  now 
intimate  how  we  would  decide  this  mat- 
ter if  properly  before  us,  but  we  deem  it 
proper  to  call  attention  to  it,  so  that  un- 
der the  new  practice  there  may  be  no  ex- 
cuse for  following  a  dangerous  method  of 
procedure.  We  are  forcibly  impressed 
with  one  fact  that  crops  out  in  the  exam- 
ination of  this  question.  In  the  states 
of  Michigan,  Kansas,  and  Wisconsin,  the 
ordinary  method  of  accusation  iu  criminal 
cases  is  by  information,  and  has  been  for 
years.  In  Kansas  and  Michigan,  and 
probably  in  Wisconsin,  no  provision  was 
made  as  to  offenses  committed  prior  to 
the  passage  of  the  law  providing  for 
prosecutions  by  means  of  information, 
and  yet  not  a  single  case  has  been  found 
where  the  question  raised  here  has  been 
presented  to  the  court  of  last  resort 
in  any  of  these  states,  although  such 
cases  must  have  arisen.  It  is  a  strong 
presumption  that  such  prosecu  lions  as 
to  past  offenses  were  universally  con- 
ceded to  be  legal,  although  the  consti- 
tutions of  these  states  surely  contain 
the  familiar  provision  that  "no  ez  post 
facto  law  shall  ever  be  passed."  Kven  it 
such  a  clause  does  not  appear  there,  it  is 
in  the  federal  constitution,  and  this  is  as 
much  an  inhibition  upon  the  legislature  of 
the  states  as  if  it  had  been  incorporated 
in  the  state  constitution.  Ex  parte  Beth- 
urum,  66  Mo.  545.  We  do  not  favor  the 
practice  of  looking  into  the  constitution- 
ality of  a  statute  in  habeas  corpus  pro- 
ceedings. In  the  states  of  Michigan,  Mis- 
souri, Nebraska,  Texas,  and  Iowa,  In  bar 
beas  corpus,  the  courts  will  not  look  be- 
yond the  judgment  and  re-examine  the 
charges  on  which  it  was  rendered,  or  pro- 
nounce the  judgment  an  absolute  nullity, 
on  the  ground  that  the  constitutionally 
of  the  statute  under  which  the  conviction 
took  place,  or  upon  which  the  indictment 
was  based.  Is  controverted.  That  ques- 
tion, it  is  said,  must  be  tested  on  appeal, 
writ  of  error,  or  trial  in  the  approiiriate 
court.  Church,  Uab.  Corp,  §  370,  and  the 
cases  there  cited.  But  the  supreme  court 
of  the  United  States  in  Ex  parte  Siobold, 
100  U.S.  371,  has  established  a  different  doc- 
trine; and  this  seems  now  to  be  the  rule  in 
habeas  corpus,  as  the  learned  author  of 
the  work  above  cited  states:  "But  we 
apprehend  the  true  rule  to  be  that  when 
a  prisoner  alleges  that  the  law  nnder 
which  he  was  convicted  and  sentenced  is 
unconstitutional,  or  has  been  repealed  be- 
fore the  trial  and  Judgment,  be  may 
have  these  matters  passed  upon  by  the 
highest  judicial  tribunals,  whether  the  at- 
tack upon  the  judgment  be  collateral,  as 
by  habeas  corpus,  or  direct,  as  by  appeal 
or  writ  of  error."  Church,  Hab.  Corp.  ( 
370.    We  do  not  see  that  the  law  of  this 
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state  providing  for  prosecutions  by  In- 
formation 1b  ex  post  facto  In  Its  nature, 
nor  that  It  has  inrringed  any  of  the  sub- 
stantial rights  of  the  petitioner,  nor  that 
be  has  lost  any  constitutional  guaranty; 
and,  entertaining  these  views,  the  de- 
murrer to  the  answer  and  to  the  return 
of  the  sheriff  must  be  overruled,  and  the 
petitioner  remanded  to  the  custody  of  the 
sheriff  of  Lararole  county. 

CoNAWAT  and  Merrki.i.,  JJ.,  concur. 


France  v.  Connor  et  at. 
(Supreme  Court  of  Wyoming.    June  1, 1891.) 

DowEK  —  Territory  op  Wyomiko  —  EDsrciiDS- 
Tl'ckbr  Act. 
Act  Consr.  Maroh  3, 1887,  (Edmnnda-Tuoker 
Act,)  entitled  "An  act  to  amend"  certain  legis- 
lation against  polyKamy  in  the  territories,  pro- 
vides In  section  18,  par.  a,  that  "a  widow  shall 
be  endowed  of  a  third  part  of  all  the  lands  where- 
of her  husband  was  seised  of  an  estate  of  inherit- 
ance at  any  time  during  the  marriage. "  Para- 
graph b  provides  thatthe  widow  of  an  alien  shall 
hare  dower  in  her  husband's  lands  if  she  be  an 
inhabitant  of  "the  territory"  at  the  time  of  her 
husband's  death.  Sections  15-25,  excepting  sec- 
tion 18,  by  their  terms  relate  ezoinsively  to  Utah 
territory.  Other  sections  expressly  relate  to  all 
the  territories.  Meld,  that  section  18  related  ex- 
(dusively  to  Utah  territory,  and  did  not  give 
dower  In  lands  In  Wyoming  territory  to  the 
•widow  of  the  owner ;  dower  having  been  abolished 
by  the  Wyoming  sutute,  (Rev.  St.  Wyo.  S2321.) 

Error  to  district  court,  Carbon  county; 
Samhkl  T.  Cok.n',  Judge. 

Petition  by  Aiuauda  W.  France  against 
John  W.  Connor  and  William  K.  Brown 
for  the  assignment  of  dower.  Demurrer 
sustained.  Flalntitt  brings  error.  Af- 
firmed. 

C.  N.  Potter.tor  plaintiff  In  error.  Joba 
W.  Lacey  an<\  Brown  &  Arnold,  for  de- 
feudante  la  error. 

GuoESBECK,  C.  J.  The  following  facts 
appear  In  the  petition  of  the  plaintiff  In 
error:  She  was  married  to  James  France, 
February  7, 1887,  and  he  died  Intestate, 
Angust  21, 18S8,  leaving  her,  his  widow, 
surviving  him.  March  16,  188S,  James 
Prance,  being  then  Insolvent,  e-xecuted 
and  delivered  to  the  defendants  In  error 
a  deed  of  assignment,  under  the  laws  of 
Wyoming  territory,  of  all  of  bis  proper- 
ty not  exempt  from  execution.  Including 
realty  of  considerable  value,  situate  in  the 
county  of  Carbon,  for  the  benefit  of  all 
of  his  creditors.  The  assignees  have  siuce 
been  in  the  possession  of  all  of  the  as- 
signed property.  Mrs.  France  did  not 
Join  in  the  deed  of  assignment,  and 
brought  suit  in  the  district  court  of  Car- 
bon county  for  the  admeasurement  and 
assignment  of  dower  In  the  realty  so  as- 
signed, and  for  an  accounting  of  all  the 
rents,  l8su(>s,  and  profits  thereof  since  the 
death  of  her  husband,  to  the  end  that 
she  may  have  her  dower  rights  therein, 
which  she  claims.  The  assignees,  defend- 
ants in  error,  demurred  to  this  petition 
on  the  grounds  that  the  court  was  with- 
out lurisdiction  to  grant  the  relief  prayed 
for,  and  because  the  petition  does  not 
state  facts  suttlclent  to  constitute  a  cause 
of  action.  The  demurrer  was  taken  un- 
der advisement  by  said  district  court,  the 


Honorable  Samuel  T.  Corn,  then  asso- 
ciate Justice  of  th<»  supreme  court  of  Wyo- 
ming territory,  presiding  as  judge  of  said 
court,  and  the  demurrer  was  thereafter 
sustained  by  the  district  court.  Mrs. 
France  excepted  thereto,  and  failing,  and 
not  desiring  to  plead  further,  judgment 
was  rendered  for  the  defendants  In  error, 
and  she  prosecutes  proceedings  in  error  In 
this  court. 

The  plalntirr  In  error  In  the  court  below 
and  in  this  court  and  in  the  brief  and  ar- 
gument of  her  coun.sel  asserted  hor  riglit 
to  dower  under  section  IS  of  an  act  of  the 
congress  of  the  United  States  known  as 
the  "F,dmunds-Tucker  Act."  eulitled  "An 
act  to  amend  an  act  entitled 'An  act  to 
amend  section  fifty-three  hundred  and  flf- 
ty-two  of  the  Revised  Statutes  of  the 
United  States,  in  reference  to  bigamy,  and 
for  other  purposes,'  approved  .Murch 
twenty-second,  eighteen  hundred  and  eigh- 
ty-two." 

Dower  and  tenancy  by  the  curtesy  wera 
abolished  at  a  very  early  day  In  the  terri- 
tory of  Wyoming  by  an  act  entitled  ".Vn 
act  regulating  descent  and  distribution  of 
property,"  approved  Deticmoer  10,  ISiiU, 
which  was  incorporated  with  slight 
amendments  in  the  Revised  Statutes  of 
Wyoming  for  1887,  and  Is  touncl  in  section 
2221  thereof,  In  the  following  language: 
"Dower  and  the  tenancy  by  the  curtesy 
are  abo1i8h;:d.  and  neither  husoand  nor 
wife  shall  have  any  share  in  the  estate  of 
the  other,  save  as  herein  provided. "  It  Is 
by  the  terms  of  aei-tion  18  of  this  Ed- 
munds-Tucker act  that  plaintiff  is  entitled 
to  dower,  if  at  all,  as  it  is  conceded  that 
she  is  not  entitled  thereto  under  any  law 
of  the  territory  of  Wyoming.  Although 
not  mentioned  in  the  brief  of  counsel,  ^vo 
deem  it  proper  to  state  that  the  legis- 
lative assembly  of  Wyoming  pastsed  a 
statute,  approved  March  9,  1888,  which, 
among  other  things,  made  provision  for 
the  release  of  dower  and  all  rights  of  the 
wife  in  the  lands  of  the  husband,  mainly 
in  cases  of  homestead,  and  providing  a 
simple  method  of  procedure  where  the  wile 
is  Insane.  The  statute  does  not  confer  "r 
recognize  the  right  of  dower,  but,  un  the 
contrary,  expressly  disclaims  such  a  pur- 
pose. The  closing  sec tlon  of  the  statute 
Is  as  follows :  "  Nothing  herein  contained 
shall,  of  itself,  be  deemed  to  confer  upon 
any  married  woman  any  dower  interest 
in  the  lands  of  the  husband  ;  but  when- 
ever and  so  long  as  any  such  right  of 
dower  exists  by  virtue  of  the  laws  of  con- 
gress or  otherwise,  the  same  may  be  relin- 
quished, released,  or  barre<],  as  herein 
provided."  Seas.  Laws  Wyo.  18S8,  c.  75, 
p.  167.  It  is  necessary,  therefore,  to  re- 
view the  history  of  the  legislation  of  con- 
gress germane  to  the  general  object  and 
purview  of  the  act,  to  ascertain  the  mis- 
chief sought  to  be  i-emedied  by  this  legls- 
iation,  and  the  reasons  that  Impelled  con- 
gress to  enact  the  various  laws  to  check, 
i-estrain,  and  punish  the  practice  of  po- 
lygamy. The  first  attempt  of  congress  in 
this  direction  was  the  enactment  of  tlie 
antl-poigyamy  net,  entitled  " .\n  act  to 
prevent  the  practice  of  polygamy  in  the 
territories  of  the  United  States  and  other 
places,  and  disapproving  and  annulling 
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certain  acts  ot  tbe  leg^lBlatlre  assembly 
of  the  territory  of  Utah,"  approved  July 
1,1862.  This  act  has  three  sections.  The 
first  defines  the  offense  ot  bigamy,  and 
prescribes  the  penalty  therefor,  sjid  by 
the  express  terms  ot  the  section  the  law 
applies  to  tbe  territories  ot  the  United 
States,  and  to  any  other  place  over  which 
the  United  States  have  exclasive  lurlsdlc- 
tion.  This  section  became  section  5352  of 
the  Revised  Statutes  of  the  United  States. 
Section  2  annuls  an  ordinance  of  the 
provisional  government  of  the  so-called 
••State  of  Deseret, "  Incorporatins  the 
Church  of  Jesus  Christ  of  Latter-Day 
Saints,  validated  by  an  act  of  the  legis- 
lative assembly  ot  the  territory  of  Utah, 
and  all  other  acts  and  parts  ot  acts  of 
said  legislative  assembly  which  "estab- 
lish, support,  maintain,  shield,  or  coun- 
tenance polygamy."  Section  3  limits  the 
value  ot  real  property  to  be  held  in  any 
territory  ot  the  United  States  by  any 
■religious  corporation  or  association  to 
the  sum  of  fSO.OOO.  This  last  section  be- 
came section  1890  ot  the  Revised  Statutes 
of  the  Onlted  States.  This  anti-polyga- 
my act  remained  In  force  as  originally  en- 
acted tor  nearly  20  years,  when  it  was 
amended  by  what  is  known  as  the  "Ed- 
munds Law,"  entitled  "An  act  to  amend 
section  fifty-three  hundred  and  fifty-two 
ot  the  Revised  Statutes  ot  the  United 
States,  in  reference  to  bigamy,  and  for 
other  purposes,"  approved  March  22, 1882, 
(22  U.  S.  St.  at  Large,  c.  47,  p.  30.)  This 
act  contains  nine  sections,  but  only  the 
'first  and  second  secticihs  are  amendatory 
ot  the  original  act.  Section  1  amends  sec- 
tion 1  of  the  anti-polygamy  act,  (section 
6362,  Rev.  St.  U.  S.;)  and  section  2  has  a 
saving  clause  as  to  offenses  committed 
prior  to  the  passage  ot  this  amendatory 
act.  Tbe  other  sections,  except  the  last, 
which  is  nambered  9,  relate  to  the  defin- 
ing ot  the  offense  ot  unlawful  cohabita- 
tion, the  method  of  procedure  in  the 
courts  in  the  prosecution  ot  the  cognate 
offenses  of  polygamy  and  unlawful  cohab- 
itation, tbe  qualification  ot  jurors,  a  pro- 
vision tor  the  amnesty  ot  offenders  con- 
victed under  prior  laws,  legitimates  the 
issue  of  Mormon  marriages  bom  prior  to 
January  1,  1883,  disqualifies  polygamlsts 
and  bigamists  as  voters,  and  makes  them 
ineligible  to  bold  office  or  any  place  ot  pub- 
lic trust.  Section  9  provides  for  a  board 
or  commission,  to  be  appointed  by  tbe 
president  ot  the  United  States,  by  and 
with  the  advice  and  consent  of  the  senate, 
to  have  control  and  charge  of  elections 
and  registration  In  Utah,  etc. 

The  next  law  on  this  subject  is  found  in 
the  act,  which  took  effect  without  the  sig- 
nature of  the  president,  March  3,  1887, 
which  Is  familiarly  known  as  the  "Ed- 
munds-Tucher  Act,"  the  title  to  which  Is 
quoted  supra.  It  has  27  sections,  and  the 
sutiject-matter  ot  the  act  Is  much  broader 
than  the  title.  It  is  not  wholly  amenda- 
tory ot  the  Edmunds  law  of  March  22,1882. 
but  contains  many  other  matters  foreign 
to  the  object  and  scope  of  the  ait  as  ex- 
pressed in  the  title,  which  does  not  con- 
tain the  clause  "for  other  purposes," 
which  is  inserted  therein  only  as  part  of 
tiie  title  of  the  Edmunds  law.    The  act 


Is  a  mosaic  of  legislation,  and  its  loose  ar- 
rangement Is  a  powerful  argument  in  fa- 
vor ot  tbe  wise  provision  of  the  const!  tn- 
tions  ot  many  ot  the  states,  which  does 
not  appear  In  the  federal  constitution, 
that  no  bill,  except  general  appropriation 
bills  and  bills  for  the  codification  and  gen- 
eral revision  ot  the  laws,  shall  be  passed 
containing  more  than  one  sabject,  which 
shall  be  clearly  expressed  in  the  title. 
Grouping  the  sections  In  some  sort  ot  sys- 
tem. It  will  be  observed  that  16  sections, 
(«,  7,  8.  11,  12,  15, 16, 17, 19.  20,  21,  22,  23. 
24,  25,  and  27.)  by  the  express  terms  of 
each,  respectively,  apply  only  to  the  ter- 
ritory of  Utah.  In  the  above-Indicated 
order  they  repeal  laws  of  Utah  providing 
that  prosecutions  for  adultery  can  only 
be  commenced  on  the  complaint  of  the 
husband  or  wife;  enlarge  the  powers  and 
jurisdiction  ot  the  court  commissioners 
appointed  by  the  supreme  and  district 
courts  of  Utah;  enlarge  the  powers  of  the 
United  States  marshal  tor  Utah,  and  his 
deputies;  repeal  laws  of  Utah  giving  Ille- 
gitimate children  capacity  to  Inherit  from 
the  father;  repeal  laws  of  Utah  conferring 
jurisdiction  on  probate  courts,  or  judges 
thereof,  other  than  matters  of  adminis- 
tration ot  the  estates  ot  decedents,  and  the 
guardianship  ot  persons  and  property  ot 
infants  and  those  of  unsound  mind;  re- 
peal laws  of  Utah  incorporating  the  Per- 
petual Emigration  Fund  Company;  dis- 
solve that  corporation,  and  prohibit  the 
reincorporation  thereof,  or  of  associations 
ot  like  character;  require  the  attorney  gen- 
eral of  the  United  States  to  institute  pro- 
ceedings in  the  supreme  court  ot  Utah  to 
carry  into  effect  the  provisions  ot  section 
16,  and  to  dispose  of  the  property  of  said 
corporation  mentioned  therein;  repeal 
the  act  of  the  legislative  assembly  of  Utah, 
and  of  the  so-called  "State  ot  Deseret."  In- 
corporating, continuing,  or  providing  for 
the  Mormon  Church ;  dissolve  said  corpo- 
ration, and  require  the  attorney  general 
to  Institute  proceedings  to  wind  up  Its 
affairs,  etc. ;  provide  for  the  appointment 
ot  judges  of  the  probate  courts  in  Utah  by 
the  president,  by  and  with  the  advice  and 
consent  ot  the  senate,  aud  annul  laws  ot 
Utah  providing  for  the  election  ot  such 
judges;  repeal  laws  ot  Utah  authorizing 
women  to  vote,  and  prohibit  their  voting 
in  that  territory;  repeal  laws  ot  Utah  pro- 
viding for  the  numbering  and  identifying 
of  the  ballots  ot  electors  at  any  election; 
provldu  for  the  redlstrictlng  of  Utah,  and 
the  apportionment  of  representation  In  the 
territorial  legislature,  and  that  none  but 
citizens  of  the  United  States  shall  vote  at 
any  election  in  said  territory;  continue  in 
force  the  provisions  of  section  9  of  the 
Edmunds  law  ot  March  22,  1882,  referring 
to  the  registration  of  voters  and  the  elec- 
tions In  Utah,  until  by  suitable  legislation 
ot  the  legislative  assembly  thereof  the 
provisions  ot  the  law  are  re-enacted  and 
approved  bycongress;  prescribe  quallfica- 
tlonsfor  voting  and  holding  office  In  Utah, 
and  a  test  oath  for  voters,  officers,  and 
jurors  therein;  abolish  the  office  of  terri- 
torial superintendent  ot  district  schools, 
created  by  the  lows  of  Utah,  and  require 
the  supreme  court  of  that  territory  to  ap- 
point a  commissioner  of  schools,  with  tbe 
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Bame  powers  and  duties  exercised  by  such 
superintendent,  and  with  additional  pow- 
ers and  duties,  prescribed  by  tiie  act; 
and  suspend  the  laws  of  Utah  for  the  elec- 
tion and  appointment  of  such  officer  last 
named;  and  repeal  the  militia  laws  of 
Utah.  Six  sections  of  the  act  (1,  2,  3,  4, 
10,  and  18,  the  dowsr  section)  do  not  ex- 
press where  tliey  apply  in  direct  terms, 
but  It  may  be  easily  gathered  from  the 
context  of  the  original  and  amendatory 
acts  that  all  but  the  last  seci'ion  named, 
IS,  are  applicable  to  all  of  the  territories. 
Switlons  3,  4,  and  5  enlarpre  the  number  of 
offenses  that  may  be  prosecuted  and  pun- 
ished, and  were  enacted,  doubtless,  to 
shut  off  not  only  polygamy,  where  proof 
miglit  be  difflcult  to  ol)tain,  but  all  acts 
of  unlawful  sexual  intercourse,  as  these 
sections  deflno  the  cognate  offenses  of 
adultery,  Incest,  and  fornication,  and  pre- 
scribe penalties  therefor.  Section  10  is  in 
the  nature  of  a  proviso  to  section  9,  and 
Kaves  the  right  to  introduce  other  legal 
proof  of  marriages  than  the  record  there- 
of pn)vlded  in  said  section  9,  and  made 
prima  facie  proof  of  the  facts  therein  stat- 
ed ;  while  sections  1  and  2,  respectively, 
make  the  husband  or  wife  of  the  accused 
a  competent  witness,  under  certain  re- 
strictions, in  all  prosecutions  for  bigamy, 
polygamy,  or  unlawful  cohabitation,  and 
provide  for  a  summary  method  for  secur- 
ing the  attendance  of  witnesses  in  such 
prosecutions.  Four  sections  of  the  act. 
(9, 13, 14,  and  26,  j  by  the  express  terms  of 
each,  respectively,  apply  in  any  or  all  of 
the  territories.  They  provide  for  the  cer- 
tifying of  all  marriages  solemnized  in  the 
territories,  and  for  the  record  thereof; 
for  proceedings  to  forfeit  the  property  of 
religious  corporations  or  associations  ob- 
tained or  held  in  excess  of  the  limit  of  $50,- 
000,  and  in  violation  of  section  3  of  the 
anti-polygamy  act  of  July  1, 18B2,  (Rev. 
St.  U.  S.  §  1S90,;  and  for  the  escheat  there- 
of; for  summary  process  to  compel  the 
production  of  all  books,  papers,  docu- 
ments, and  records  of  such  corporations 
or  associations;  and  provide  for  the  ap- 
pointment of  trustees  to  hold  the  real 
property  of  sucli  religious  corporations, 
and  the  manner  of  such  appointment. 
Nine  sections  of  the  act  {6.  Jl.  12, 15, 17, 19, 
20,  21,  and  27)  repeal  or  annul  in  express 
terms  laws  of  Utah  on  subjects  named 
therein,  showing  conclusively  that  con- 
gress had  full  knowledge  of  the  terms  of 
the  laws  of  Utah  deemed  obnoxious,  and 
by  it  disapproved  and  annulled.  Section 
11  of  tlie  act  annuls  and  disapproves  laws 
of  Utah  which  provide  for  or  recoguizethe 
capacity  of  illegitimate  children  to  inherit 
or  to  l>e  entitled  to  any  distributive  share 
in  the  estate  of  the  father,  saving  the 
rights  of  nil  illegitimate  children  legiti- 
mated t*y  section  7  of  the  Edmunds  act  of 
March  22, 18N2.  and  of  illegitimate  children 
bora  13  months  after  the  passage  of  the 
act  (the  Edmunds-Tucker  law.)  No  sec- 
tion of  the  act  modiiies  or  changes  in  any 
way,  by  express  terms  or  by  any  inference, 
the  laws  o(  descent  or  distribution  of  any 
territory  except  that  of  Utah. 

This  leaves  for  consideration  the  dower 
section,  numbered  18,  which  does  not  state 
where   it   applies.     It  was  undoubtedly 


borrowed  from  thelan's  of  New  Tork  re- 
lating to  the  dower  of  widows,  as  appears 
from  the  17th  Congressional  Record  49th 
Cong.  pt.  1,  p.  457,  (proceedings  of  the  sen- 
ate of  .Januarys,  1886.)  Senator  Edmunds, 
the  author  of  the  senate  bill,  recognized 
this  source  of  the  dower  section,  as  he 
stated,  on  moving  certain  amendments 
thereto,  that  paragraph  a  of  said  section, 
(then  section  23  of  the  bill,— senate  bill  10,) 
was,  he  believed,  "taken  verbally  from  the 
laws  of  the  state  of  New  York,  which  are 
very  much  like  the  laws  of  other  stuies. " 
A  comparison  of  the  New  York  statute 
witli  sectlonlS  of  the  Edmunds-Tucker  act 
discloses  that  but  few  changes  were  in- 
grafted on  the  New  York  law.  The  words, 
"unless  sheshallhave  lawfully  released  her 
right  thereto,"  in  paragraph  ai  of  section 
18,  were  added  as  a  measure  of  precaution ; 
and  where  reference  is  made  in  the  body  of 
the  section  to  a  mortgage,  there  is  added, 
"or  conveyance  in  the  nature  of  a  mort- 
gage ; "  and  where  the  word "  mortgagee"  is 
found  in  like  situations,  the  words,  "or 
grantee  in  such  conveyance,"  are  added; 
but,  notwithstanding  these  modifications, 
and  another  which  we  shall  presently  ex- 
amine, it  is  apparent  that  the  structure  uf 
this  dower  section  Is  based  upon  the  New 
York  statute,  of  which  it  is  almost  an  exact 
copy.  lu  paragraph  f>of  the  dower  section 
the  words"  this  state  "  as  they  appear  in  the 
New  York  statute  are  stricken  out,  and 
the  words  "the  territory"  inserted  in  lien 
thereof.  As  we  thinkthat  this  paragraph, 
which  is  the  only  guide  or  reference  in  this 
disputed  section  to  the  locality  where  the 
same  applies,  will  materially  aid  In  the 
construction  oftheentlre  section,  we  quote 
the  paragraph  in  full:  "{b)  The  widow 
of  any  alien  who,  at  the  time  of  bis  death, 
shall  be  entitled  by  law  to  hold  any  real 
estate,  if  she  be  an  inhabitant  of  the  terri- 
tory ["  this  state"  In  the  New  York  stat- 
ute] at  the  time  of  such  death,  shall  be  en- 
titled to  dower  of  such  estate  in  the  same 
manner  as  if  such  alien  had  been  a  native 
eitizpu."  Theborrowed  law  applied  to  but 
one  jurisdiction,— "this  state."  Is  it  not 
plain  to  be  seen  that  the  one  who  drafted 
the  bill  intended  by  striking  out  these 
words,  and  inserting  In  tneir  place  "the 
territory,"  that  the  section  should  apply 
to  but  one  jurisdiction,— "the  territory" 
he  had  in  bis  mind  at  the  time?  Con- 
trasted with  the  language  employed  in 
threeactsof  congress,— tlie  anti-polygamy 
law,  the  Edmunds  and  the  Edmunds- 
Tucker  acts, — it  appears  that  when  con- 
gress legislated  for  all  of  the  territories 
it  did  so  in  the  act  In  express  terms,  and 
it  so  spoke  when  legislating  for  some  par- 
ticular territory.  This  has  been  the  cus- 
tom of  congress  in  its  acts  relating  to  ail 
or  any  of  the  territories,  not  only  in  the 
acts  we  have  been  considering,  but  in  all  of 
its  legislation  of  many  years  coucerning 
the  territories.  So  it  was  held  by  the  su- 
preme court  of  the  District  of  Columbia  in 
the  case  of  U.  S.  v.  Crawford,  12  Cent. 


•Section  18,  par.  a:  "A  widow  shall  be  en- 
dowed of  third  part  of  all  the  lands  whereof  her 
husband  was  seised  of  an  estate  of  inheritance  at 
any  time  during  the  marriage,  unless  she  shall 
have  lawfully  released  her  right  theruto." 
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Rep.  404,  that  these  acts  wlilch  we  are  con- 
sidering, although  containing  the  lan- 
guage,"lna  territory  of  the  DnlteU  States, 
or  other  place  over  which  the  United 
States  have  exclusive  jurlHdlction,"  did 
not  app)^  to  the  District  o(  Columbia,  and 
that  a  prosecution  for  fornication  under 
section  5  of  the  Edmunds-Tucker  actcould 
nut  be  maintained  under  the  law  in  said 
jurlBdlctlon,  inasmuch  as  the  history  of 
legislation  in  reference  to  that  district 
shows  that,  where  congress  intended  to 
legislate  therefor,  its  habit  has  been  to  do 
so  in  express  terms;  and  this  decision  wsus 
Kndered  in  the  face  of  the  fact  that  con- 
gress haa  exclusive  Jurisdiction  over  the 
said  district.  When  congress  limits  the 
operation  of  any  law  to  a  particular  dis- 
trict or  districts,  it  has  invariably,  we  be- 
lieve, pointed  out  speciflcally  the  locality 
or  localities  where  the  legislation  is  meant 
to  apply.  In  all  such  cases  we  think  that 
the  presumption  would  be  that  any  given 
locality  ip  not  within  the  operation  of  the 
statute,  unless  clearly  made  so  upon  the 
face  of  the  act  itself.  This  seems  to  be  the 
theory  of  thecaue  Just  quoted.  It  is  urged 
that  these  words,  "the  territory,"  should 
be  so  construed  as  to  mean  the  territory 
In  which  the  real  estate  Is  situate,  and  not 
the  territory  ol  Utah;  but  we  find  in  the 
act  that,  where  such  words  were  necessary 
to  make  clear  the  meaning,  they  were 
carefully  inserted.  In  section  13  of  this 
Edmunds-Tucker  act  it  is  made  the  duty 
of  the  attorney  general  of  the  United 
States  to  institute  proceedings  to  forfeit 
and  escheat  to  the  United  States  the  prop- 
erty of  corporations  andassociutions  held 
In  violation  of  the  acts  of  congress;  and 
this  section  also  provides  that  "all  such 
roperty  so  forfeited  and  escheated  to  the 
fnited  States  shall  be  disposed  of  by  the 
secretary  of  the  interior,  and  the  proceeds 
thereof  applied  to  the  use  and  benefit  of 
the  common  schools  in  the  territory  in 
which  such  property  may  t>e."  Such  care 
exercised  in  one  portion  of  the  act  is  strik- 
ing and  significant,  as  it  shows  the  intent 
and  purpose  of  congress  in  harmony  with 
Its  habit,  as,  when  a  provision  is  made  for 
the  benefit  of  or  applicable  to  any  or  all  of 
the  territories,  it  is  so  stated  or  may  be 
easily  gathered  from  its  enactment.  It  Is 
further  argued  with  considerable  ingenui- 
ty that  this  dower  section  Is  separately 
written,  like  other  parts  of  the  bill,  and 
that  the  subjects  embraced  in  the  different 
sections  werestrung  together  without  log- 
ical sequence  or  any  proper  classiflcati(m 
of  subjects;  and  that  the  fact  that  Utah, 
and  no  other  territory,  is  specifically  men- 
tioned In  the  preceding  section  17,  wherein 
the  Incorporation  of  the  Mormon  Church 
Is  dissolved,  and  proceedings  provided  for 
the  winding  up  of  its  affairs  in  the  courts 
of  Utah,  and  that  section  19,  follow- 
ing, provides  for  the  appointment  by  the 
president,  b.v  and  with  the  advice  and 
consent  of  the  senate,  of  all  judges  of  the 
probate  conrts  in  Utah,  and  disapproves 
and  annuls  all  laws  of  that  territory 
which  require  the  election  of  such  jndges, 
has  no  bearing  In  the  construction  of  this 
section  18.  This  view  we  do  not  enter- 
tain, as  we  believe  that  it  is  not  In  har- 
mony with  the  principles  governing  the 
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legal  construction  of  an  act.  Mot  only 
Is  each  portion  of  an  act  to  be  construed 
with  everv  other  portion,  but  the  entire 
act  is  to  be  construed  in  connection  with 
all  other  acts  la  pari  materia.  The  divis- 
ion of  an  act  of  congresslntosections  does 
not  interfere  with  this  principle  of  con- 
struction. 

The  division  of  legislation  by  different 
sessions  of  congress  separated  by  many 
years  does  not  vary  the  rule;  nor  does 
the  division  of  legislation  into  different 
acta  Interiere  with  It.  It  Is  coutend<Hl 
that  setrtlons  which  do  not  have  within 
themselves  a  limitation  of  their  applica- 
tion apply  "  throughout  theentire  jurisdic- 
tion over  which  congress  may  legislate," 
and  that  sections  3,  4,  and  5  of  the  Ed- 
munds-Tucker act  do  so  apply,  because 
not  so  limited.  We  have  already  indicat- 
ed our  views  on  that  point,  but  we  may 
say  further  that  we  do  not  consider  it  a 
safe  rule  to  follow  in  the  construction  of 
congressional  legislation.  A  better  reeison 
may  be  found  why  these  sectlonsS,  4,  andS 
apply  In  all  of  the  territories  (not  through- 
out the  entire  jurisdiction  over  which  con- 
gress may  legislate]  than  the  reason  given 
In  the  general  language  of  the  sections. 
Why  should  each  section  specify  the  ex  tent 
or  limit  of  Its  application?  Where  a  lim- 
itation is  once  ascertained  and  clearly  de- 
fined, what  necessity  is  therefor  repeating 
It  in  legislation  upon  the  same  subject, 
until  the  limitation  la  changed,  whether 
the  legislation  Is  all  In  the  same  section, 
or  in  the  same  act,  or  of  the  same  year, 
or  by  the  same  congress,  or  whether  It  Is 
in  many  sections,  or  In  many  acts,  of 
many  years,  by  many  congresses?  The 
limitation  may  be  expressed  over  and 
over  again,  as  it  often  Is;  but  is  this  nec- 
essary? SectinuB  1  and  2  of  the  act,  gener- 
al in  terms,  are  doubtless  applicable  In 
all  of  the  territories,  because  they  make 
specific  provisions  in  certain  proceedings, 
examinations,  and  prosecutions  marked 
out  In  the  act  to  which  this  Edmunds- 
Tucker  act  is  amendatory,  and  which  are 
applicable  In  all  of  the  territories.  Sec- 
tions 3,  4,  and  6  apply  to  the  same  terri- 
torial extent,  because  of  the  natural  and 
logical  connection  of  the  language  as  well 
as  the  snbject-matter,  and  because  they 
define  and  prescribe  a  penalty  for  cognate 
offenses  to  those  of  polygamy  and  un- 
lawful cohabitation,  defined  In  the  last 
preceding  act.  There  Is  nothing  to  indi- 
cate an  intention  to  make  any  change  in 
the  jurisdiction  where  these  parts  of  the 
act  apply.  The  numbers  of  the  sections 
interpolated  are  Insignificant,  iind  do  not 
of  themselves  change  the  meaning  of  the 
significant  words  of  the  section,  or  affect 
them  in  any  way.  This  division  of  a  law 
Into  sections  is  purely  arbitrary,  and  Is 
controlled  by  no  rules  of  grammar,  logic, 
or  law,  and  Is  made  merely  for  conven- 
ience of  reference,  and  is  no  roorea  part  of 
legislation  than  mile-stones  are  a  part  of 
the  highway.  So  of  section  18,— the  dower 
section.  The  language  is  not  to  he  sev- 
ered from  its  actual  and  natural  connec- 
tion with  what  follows  and  what  pre- 
cedes It.  If  the  words  "Sec.  18"  had  been 
omitted,  and  had  not  been  Inserted  until 
the  point  vybere  Sec.  19"  Ici  placed,  there 
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would  have  been  no  qneRtton  raised. 
What  etfeot  can  these  words,  "Sec.  18," 
have  upon  the  meaning  ol  the  effective 
laiigungp  of  the  act?  This  briugs  us  to 
the  consideration  of  the  relative  words, 
"the  territory, "  and  we  roust  ascertain 
what  territory  Is  meant.  All  language  is 
relative  to  and  dei)endent  upon  other  lan- 
guage employed  In  the  same  and  Immedi- 
ate connection.  The  expression  quoted 
is  rrlative  in  a  more  specific  and  In  u 
grammatical  sense,  and  the  rule  for  our 
guidance  in  this  particular  is  not  a  doubt- 
ful one.  The  authorities  ai>pear  to  be  nu- 
merous and  harmonious  to  the  effect  that 
"relative  and  qualifying  words  and 
phrases, Krammatically  and  legally,  where 
no  contrary  intention  appears,  refer  sole- 
ly to  the  last  antecedent."  Suth.  St. 
Const.  J  267,  and  the  nathoritles  there 
cited.  The  last  antecedent  territory  Is 
Utah.  Why  do  not  the  relative  words 
"the  territory"  refer  to  the  last  anteced- 
ent? Where  does  the  contrary  Intention 
appear?  In  the  original  bill,  as  it  passed 
the  senate,  the  dower  section  was  the 
last  section  of  the  bill,  and  followed  sec- 
tion 24  thereof,  which  declares  vacant  the 
office  of  territorial  superintendent  of  dis- 
trict schools, created  by  the  laws  of  Utah, 
and  provides  that  the  supreme  court  of 
the  territory  shall  appoint  his  successor, 
etc.  This  provision,  somewhat  modified. 
has  been  incorporated  in  sectinu  25  of  the 
act.  In  the  house  bill,  which  was  passed 
as  a  substituteforthe  senate  bill, the  dow- 
er section  was  numbered  22,  and  followed 
a  section  annulling  and  declaring  void  all 
laws  passed  by  the  general  assembly  of 
Dcseret,  or  by  the  legislative  as8eml)ly  of 
TTtah,  granting  and  couflrming  any  wa- 
ter, timber,  or  herd  rights  on  any  part 
of  the  public  domain,  or  any  special  priv- 
ilege therein,  to  any  person  or  any  civil  ur 
ecclesiastical  corporation  or  association, 
etc.,  which  was  eliminated  from  the  bill 
by  the  conference  committee,  and  preced- 
ed a  section  relating  to  the  formation  of 
new  election  districts  in  Utah,  and  provid- 
ing for  the  new  apportionment  for  mem- 
bers of  the  Utah  legislature.  Vide  IS  Con- 
gressional Record,  pt.  1,  pp.  581-583. 
Hence  it  appears  that  In  every  arrange- 
ment of  the  bill  and  Its  subdivisions  into 
sections  In  all  of  the  mutations  of  legis- 
lation this  dower  section  elthitr  followed  a 
section  or  was  Imbedded  between  sections 
In  terms  applying  only  to  the  territory  of 
Utah. 

But  we  may  decide  this  question  upon 
broader  grounds,  that  appear  to  us  to 
be  conclusive.  At  the  time  of  the  passage 
of  the  Edmunds-Tncker  law  there  were 
eight  territories  of  the  United  States,  viz., 
Arizona,  D;iliota,  Idaho,  Montana,  New 
Mexico,  Utah,  Washington,  and  Wyo- 
ming. Montana  alone  had  dower,  and  It 
had  been  abolished  by  statutes  that  had 
stood  for  many  years  in  Dakota,  Idaho, 
Utah,  and  Wyoming.  Comp.  L,aw8  Utah 
1878,  §  1022.  found  In  section  25:50,  Comp. 
Laws  18SS:  Comp.  Laws  Dalj.  1SS7,  §  3402; 
Epv.  St.  Idaho,  c.  .S,  tit.  2,  §§  24'j;}-2512,  Re- 
vision 18H7;  Rev.  St.  Wyo.  18S7,  §  2221.  Id 
Arizona,  Idaho,  New  Mexico,  and  Wash- 
ington the  law  of  cooiniunity  propert.v 
prevailed,  to  which  the  Pacific  states  and 


territories  have  clung  with  so  much  per- 
sistency. It  came  in  with  the  law  of 
France  and  Spain,  and  la  a  legacy  of  the 
Louisiana  purchase  and  the  Mexican  ac- 
cession. The  central  or  fundamental  idea 
of  the  community  system  Is  that  mar- 
riage creates  a  partnership  In  property  be- 
tween husband  and  wife,  and  that  all 
property  resulting  from  the  labor  of  both 
or  either  of  them,  except  by  gilt,  devise, 
bequest,  or  descent,  called  "acquets"  or 
"acquest  property,"  Inures  to  the  benefit 
uf  both  of  them;  and,  though  community 
property  has  not  all  the  Incidents  of  part- 
nership property,  it  has  many  of  them, 
and  Is  commonly  spoken  of  as  partner- 
ship property.  With  some  changes,  such 
as  making  provision  for  the  seggrcgation 
of  the  separate  property  of  either  spouse 
from  the  community  property',  and  other 
slight  modiflcatlous,  this  law  is  not  only 
in  force  in  these  Jurisdictions  along  the 
Pacific  coast,  but  has  found  deep  root  in 
the  legislation  of  the  states  of  Texas  and 
Louisiana.  The  system  is  a  child  of  the 
civil  law,  and  Is  not  recognized  by  the 
common  law. 

In  Washlngtonltseemsthatthe  husband 
cannot  incumber  or  sell  the  community 
real  estate  unless  the  wife  join  In  the  deed 
or  other  instrument  of  conveyance  by 
which  it  is  conveyed  or  incumbered  ;  and 
upon  the  death  of  the  husband  or  wife  the 
survivor  has  one-half  of  the  community 
property,  freed  from  all  but  the  communi- 
ty debts,  and  the  other  half  Is  subject  te 
the  testamentary  disposition  of  the  hus- 
band and  wife,  subject  to  the  community 
debts.  In  Idaho  the  husband  has  man- 
agement and  control  of  the  community 
property,  with  the  like  absolute  power  ot 
disposition  (other  than  testamentary)  as 
he  has  of  his  separate  property  or  estate; 
but  such  disposition  does  not  extend  to 
the  homestead  occupied  or  used  by  the 
husband  or  wife  as  a  residence.  In  Arizo- 
na the  husband  only  may  dispose  of  the 
community  property  during  coverture. 
In  all  of  these  seven  territories  where  dow- 
er was  abolished,  or  where  community 
property  was  substituted  for  it,  the  most 
liberal  provisions  exist  as  to  homestead 
rights,  and  the  consent  of  the  wife  must 
be  had  to  sell  or  incumber  the  homestead, 
the  value  of  which  ranges  from  fl.OOO,  in 
Washington,  to  $5,000,  in  Idaho.  The 
widow  is  given  a  large  share  of  her  hus- 
band's estate  where  he  dies  intestate. 
Where  there  Is  a  surviving  child  or  chil- 
dren she  is  given  a  molet.v  of  the  estate. 
In  some  of  these  jurisdictions;  in  others, 
one-third;  and,  In  the  event  of  no  issue 
surviving  the  deceased  husband,  she  has 
even  a  larger  share  of  the  estate;  so  that 
In  these  territories  she  was  dealt  with  far 
more  graciously  than  at  thecomraon  law. 
Rev.St.Arlz.lKS7,§§  1460,  2100-2102;  Comp. 
Laws  N.  M.  1884,  §§  1411-1414, 1422;  Comp. 
Laws  Dak.  1887,  !5§  2.->94.  3401,  3402:  Code 
Wash.  IHSI.  §§  342-.148.  2400-2417, and  Laws 
lS87-8«;  Rev.  St.  Idaho,  §§  2493-2512,  pp. 
."iOT-Sog,  and  Id.  pp.  363-36C.  00(^500,  645- 
64'J:  Comp.  Laws  Utah  1876,  §§  700-732. 

In  Wyoming  the  homestead  can  only  be 
sold  or  incumbered  with  the  consent  of  the 
wife,  she  being  required  to  join  in  the 
mortgage  or  deed ;  and  the  right  of  home- 
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Btead  1h  to  thp  extent  of  $1,500,  the  pro- 
ceeds upnti  tlie  Kale  thereof  being  exempt 
from  execution  or  attachment,  as  well  as 
the  homestead  Itself.  The  homestead, 
with  a  considerable  amountof  the  proper 
ty  of  the  decedent,  ts  set  apart  to  the 
widow,  and  does  not  pass  Into  adminis- 
tration. If  the  husband  die  intestate,  the 
widow  receives  one-half  of  the  estate  if 
thei*e  be  a  survlvinj;  child  or  children,  or 
the  descendants  thereof;  and  If  there  be 
none,  all  of  It,  it  the  same  does  not  exceed 
In  value  f  10,000;  and.  if  above  that 
amount,  she  receives  three-fourths  of  the 
estate,  and  the  other  heirs  named  In  the 
act  one-fourth.  Rev.  St.  Wyo.  §§  20(i3, 
2064.  2122,  2780,  2780.  It  may  be  true  that 
In  Wyoralnf;,  and  probably  In  some  of  the 
other  territories  existing  at  the  time  of 
the  passage  of  the  Edmuuds-Tiicker  law, 
a  proflt(;ute  husband  might  dispose  of,  by 
will,  his  entire  property,  except  the  home- 
stead, and  thns  leave  the  widow  without 
means;  but  such  could  not  be  the  casein 
Washington  or  Idaho,  and  probably  In 
other  of  the  seven  territories  named. 
There  the  right  of  community  property 
vesting  In  the  wife  could  not  be  the  subject 
of  testamentary  disposition.  It  Is  Incred- 
ible that  congress,  knowing  all  thesela  ws, 
could  have  intended  to  confer  alesser  right 
on  married  women  in  those  territories 
which  provided  more  generously  for 
them  than  the  Edmunds  Tucker  law.  Its 
anxiety  was  to  protect  the  first  or  lawful 
wife  of  Mormon  or  plural  marringes,  and 
this  appears  plainly  In  the  report  uf  the 
conference  committee  of  the  senate  and 
house  on  the  various  bills,  as  a  paragraph 
added  to  the  dower  section  was  stricken 
from  the  act,  and  this  provided  that  the 
term  "lawful  wife,"  referred  to  in  the  sec- 
tion as  It  now  stands,  should  be  hel'*  to 
mean.  In  all  cases  of  Mormon  or  plural 
marriages,  the  first  wife,  and  that  such 
wife  only  should  be  entitled  to  dower,  un- 
der the  act,  on  the  death  of  her  husband. 
The  reason  for  striking  this  clause  from 
the  bill  was  stated  to  be  that  it  was  best 
to  leave  that  matter  to  the  courts.  18 
Congressional  Record  49th  Cong.  pt.  1,  p. 
58.1,  and  Id.  pt.  2,  p.  1879.  Dower  was  con- 
ferred by  this  act  to  protect  the  first  wife 
by  offering  to  her  and  her  children  privi- 
leges which  were  denied  to  them  under  the 
laws  of  Utah,  and  to  prevent  the  husband 
there  from  making  such  tetitamentary  dis- 
position as  to  exclude  the  first  wife  and 
the  legitimate  children,  or  to  force  her  and 
her  children  to  share  the  property  with 
the  other  wives  and  children  of  a  polyga- 
mous marriage. 

The  law  of  Utah  on  the  subject  of  distri- 
bution of,  and  the  right  of  succession  to, 
the  estates  of  deceased  persons  at  the  time 
of  the  passage  of  the  Edmunds-Tucker  law 
was  as  follows;  "Sec.  25.  Illegitimate 
children  and  their  mothers  inherit  In  like 
manner  [as  legitimate]  from  the  father, 
whether  acknowledged  by  him  or  not: 
provided.  It  shall  be  made  to  appear  to  the 
satisfaction  of  the  court  that  he  was  the 
father  of  such  Illegitimate  child  or  chil- 
dren." Comp.  Laws  Utah  1876,  §  677. 
This  act  was  declared  valid  and  binding, 
and  an  illegitimate  child  was  allowed  to 
Inherit  his  share  of  his  deceased  father's 


estate,  by  the  decision  of  the  supreme 
court  of  the  United  States  In  the  case  of 
Cope  v.Copp,  137  U.  S.  682,  11  Suo.  Ct.  Rep. 
222;  it  being  held  that  the  Edmunds- 
Tucker  law  expressly  saved  such  rights  by 
the  proviso  to  the  eleventh  section  there- 
of. There  was  no  such  act  In  any  other 
territory,  and  it  seems  clear  to  us  that  this 
dower  section  was  aimed  solely  at  the 
condition  of  affairs  existing  in  Utah. 
Congress  did  not  surely,  while  leglnlatiug 
to  protect  the  lawful  wife  in  UtalJ,  Intend 
to  supplant  the  beueHcent  provisions  of 
the  laws  of  those  territories  which  had 
with  a  free  hand  bestowed  the  right  of 
community  property  upon  the  lawful 
wife.  It  did  not  Intend  to  strike  down 
any  of  the  rights  which  married  women 
possessed  there;  and  to  grant  this  to  be 
true  is  to  concede  that  the  law  does  not 
apply,  and  was  never  intended  to  apply, 
to  Wyoming,  as  It  must  apply  to  all  of  the 
territories  or  to  Utah  alone.  The  aboli- 
tion of  dower  In  the  territories  where  the 
law  of  community  property  did  not  pre- 
vail was  probably  caused  by  a  desire  to 
remove  all  restraint  from  alienation,  ex- 
cept In  the  territory  of  Utah,  where  Illegit- 
imate children  and  their  mothers  were  al- 
lowed to  inherit,  and  where  the  practice 
of  plural  marriage  was  covertly  upheld 
and  boldly  recognised  In  the  statutes. 

The  Wyoming  law  was  borrowed  from 
Colorado,  wherelt  Is  found  on  tlie  statute- 
books  to-day,  and  was  followed  by  a 
more  valuable  gift  than  the  right  abro- 
gated, as  the  innovation  was  condoned 
by  granting  to  the  widow  a  larger  share 
in  the  estate  of  her  in  testate  husband  than 
was  bestowed  by  the  common  law,  and 
by  enlarging  her  rights  as  a /ei«e  coi-ert-, 
so  circumscribed  by  the  common  law. 

If  the  position  be  taken  that  the  actcon- 
ferring  dower  did  not  repeal  the  laws  re- 
lating to  community  property  where  they 
had  sway.  It  will  readily  be  seen  that  such 
legislation  would  have  been  a  fruitful 
source  of  litigation,  an  absurd  attempt  to 
ingraft  the  dower  right  of  the  common 
law  upon  the  unfriendly  and  alien  root  of 
the  civil  law,  and  to  give  to  the  widow  a 
disproportionate  share  in  her  husband's 
realty, — a  position  that  need  but  to  be 
stated  to  show  Its  absurdity.  Congress 
must  be  presumed  to  have  known  the 
status  of  ail  this  diverse  legislation  in  all 
of  these  jurisdictious  at  the  time  of  the 
enactment  of  the  Edmunds-Tucker  law. 
A  statute  is  always  construed  with  refer- 
ence to  the  intent  of  the  iegiHlHtlve  power; 
and  to  arrive  at  that  Intent  the  courts 
always  first  undertake  to  ascertain  the 
mischief  which  thelegislaturehad  in  view, 
and  which  they  desired  to  correct. 

An  examination  of  all  these  statutes  re- 
lating to  the  practice  of  polygamy  shows 
that  the  purpose  of  congress  was  to  de- 
stroy it  in  the  territory  of  Utah,  where  it 
was  chiefly  intrenched.  U.S.  v.  Crawford, 
supra.  It  did  not  intend  to  upset  the 
laws  of  seven  jurisdictions  where  polyg- 
amy had  not  gained  such  a  foothold,  or 
to  throw  into  them  an  apple  of  discord, 
to  be  fought  over  in  the  courts.  It 
had  wisely  provided  in  its  legislation  re- 
garding certain  of  the  territories  that  the 
laws  passed  therein  should  be  submitted 
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to  congress,  and,  It  disapproved,  the  same 
should  be  null  and  void.  Rev.  St.  U.  S.  S 
J850.  It  provided  further,  that  in  all  of 
the  territories  a  copy  of  the  laws  and 
journals  of  the  leKlslative  asBembly,  with- 
in 30  days  after  the  end  of  each  session 
thereof,  should  be  transmitted  to  the  presi- 
dent, and  that  two  copies  of  the  laws,  for 
tht  use  of  congress,  should  within  the 
same  period  be  forwarded  to  the  presiding 
of&cur  of  each  house  of  congress.  Id.  § 
1844.  The  object  of  these  provisions  was 
to  keep  the  executive  and  legislative  de- 
partments of  the  federal  government  con- 
stantly apprised  of  all  territorial  legisla- 
tion, to  the  end  that,  if  the  same  or  any 
part  thereof  was  objectionable  to  con- 
gress, it  might  be  repealed  or  amended, 
ainton  V.  Englebrecht,  13  Wall. 446;  Bank 
V.  State,  12  How.  8.  An  inspection  of  the 
congressional  debates  upon  the  bill  which 
culminated  in  the  Edmunds-Tucker  act  dis- 
closes that  noneot  thelaws  of  thedlffereut 
territories  upon  the  rights  of  married 
women,  community  property,  or  succes- 
sion or  distrihution  of  the  estates  of  dece- 
dents were  discussed,  or  even  mentioned, 
save,  perhaps,  as  to  tltah.  There  was  not 
the  slightest  indication  of  any  dissntisfac- 
tlon  in  the  minds  of  the  national  legisla- 
tors, some  of  whom  were  able  jurists, 
with  thelaws  of  any  territory  upon  these 
subjects,  except  as  to  the  laws  of  Utah. 
One  may  look  in  vain  in  the  discussions 
upon  the  bill  for  any  design,  intent,  or 
purpose  to  annul  or  modify  any  law  of 
an.y  territory  except  Utah  in  these  respects. 
The  action  of  congress  on  the  bill  is  proper- 
ly denominated  in  the  Congressional  Rec- 
ord, "Polygamy  and  Affairs  in  Utah," 
andthecourse  and  tenor  of  all  the  debates 
plainly  indicate  that  these  subjects  alone 
received  the  attention  of  congress  in  the 
two  years  of  the  gestation  of  this  statute. 
Moreover,  congress  seems  to  have  been  ex- 
tremely anxious,  even  in  the  case  of  legis- 
lation in  Utah,  to  preserve  the  rights  of 
illegitimate  ohildren  there,  for  it  enacted  as 
a  proviso  at  the  end  of  section  11  of  the  act 
that  said  "section  shall  not  apply  to  any 
illegitimate  children  born  within  twelve 
months  after  the  passage  of  this  act,  nor  to 
any  <>hild  made  legitimate  by  the  seventh 
section  of  the  act  of  March  22,  1882." 
This  solicitude  of  the  law-making  power 
was  recognized  in  the  remarkably  clear 
and  able  opinion  of  Mr.  Justice  Bkown  In 
the  case  of  Cope  v.  Cope,  supra,  which  may 
well  be  quoted  us  an  authority  in  favor  of 
many  of  the  propositions  we  have  laid 
down  herein.  Such  tender  solicitudeas  to 
existing  rights  which  this  act  breathes 
concerning  "affairs  «n  Utah"  shows  the 
disposition  that  congress  bad  in  the  pas- 
sage of  this  act,  and  it  certainly  ought  to 
have  had  the  samei  putr;rnal  regard  for 
other  communities  which  had  been  plant- 
ed with  so  much  cure  on  the  frontier.  The 
Whole  current  of  congressional  legislation, 
ever  since  lerritories  have  been  created, 
concerning  them  and  their  internal  affairs, 
has  been  to  disapprove  and  annul  laws 
objectionable  and  displeasing  to  congress 
by  express  terms,  and  not  by  any  implica- 
tion ;  and  the  same  course  is  pursued  in 
the  act  before  us.  Why  should  such  care 
be  exercised  in  regard  to  Utah,  and  not  to 


other  territories?  It  seems  clear  to  us 
that,  none  of  the  laws  of  the  territories 
other  than  Utah  having  been  disapproved 
or  annulled  on  the  subjects  of  dower,com- 
muuity  property,  or  Muccession,  congress 
never  intended  to  disapnrove  and  annul 
them.  To  hold  otherwibc  is  tostretcn  the 
rules  of  construction  to  an  unreusonublu 
length,  and  to  be  blind  and  deaf  to  the  his- 
tory of  all  congressional  leglHlutlou  con- 
cerning the  territories.  Nay,  more,  it  is  to 
say  that  congress  basset  aside,  witliimt 
reason,  and  b.v  inference  and  iniplicutio:), 
the  great  right  of  home  rule,  of  denling 
with  "rightful  subjects  of  legislation." 
vested  In  territorial  legislatures,  and  onl.v 
withdrawn  in  extreme  cases. 

We  cannot  extend  the  application  ot 
this  dower  section  to  embrace  this  juri-)- 
diction  in  common  with  others,  without 
being  against  reason  and  pi-ecedont.  It  is 
true  that  the  supreme  court  of  the  uatc  of 
Montana,  In  the  case  of  Chadwick  v,  Ta- 
tern,  23  Pac.  Rep.  729,  held  that  the  Ed- 
munds-Tucker act  conferred  dower  In  the 
territory  of  .Montana  and  in  other  terri- 
tories, but  the  learned  counseifor  tli<> plain- 
tiff in  error,  with  commendable  frankncns, 
admitted  that  he  hud  learned  upon  inqulr.v 
that  that  point  bad  not  beeu  ralseil  in  tlic 
brief  of  counsel  or  argued  bei'oro  that 
court.  With  all  due  deference  to  the 
learned  judge  who  delivered  the  opinion 
of  the  court  in  that  case,  we  tlilnk  tliat 
an  examination  of  the  opinion  will  show 
that  such  a  statement  was  not  neceKsii ry 
to  the  decision  of  the  question,  as  the 
court  held  that  tiie  law  of  Montana  cim- 
ferrlng  dower  had  not  been  repealed  by 
the  codification  of  the  statutes  of  th-'-t 
territory,  and  because  it  appears  that  the 
Inchoate  right  of  dowe>  hud  become  con- 
summate long  before  the  passage  ant:  tak- 
ing effect  of  the  Kdmunds-Tucker  r.ct. 

It  has  been  held  in  a  recent  cose  before 
the  supreme  court  of  the  United  States 
that  in  all  cases  of  ambiguity,  the  conteni- 
poraneons  construction  not  only  of  (lie 
courts,  but  of  the  departments  and  even 
of  ofllclais  whose  duty  It  is  to  curr.v  the 
law  into  effect,  is  controlling.  SchellV 
Ex'rs  V.  Fauche,  138  U.  S.  5«2,  11  Sup.  Ct. 
Rep.  376.  In  the  opinion  of  tliecourta  case 
( Stuart  V.  Laird)  Iscited from  ICrancli.L'il'.i. 
309,  where  it  was  held  that  apractlculcon- 
structlon  of  the  constitution  of  the  Unit'ii 
States  that  the  justices  of  the  supreme  con  r: 
hadarightto  sitas circuit judges.althoi:;' 
not  appointed  as  such,  was  ntit  open  t-- 
objection.  Says  the  court:  "It  is  hm.:. 
clent  to  observe  that  practiie  and  ncqu  c- 
cence  under  it  for  a  period  of  several  .v«  ar.- 
commenclng  with  the  organization  ot  tiit 
judicial  system,  affords  an  Irresist  b:e  an- 
swer, and  has  indeed  flxe<l  the  constnu'- 
tion.  It  is  a  conteniporary  interpretation 
of  theniost  forcible  nature.  Thispractic"! 
exposition  is  too  strong  and  obstinato  t 
be  sliaken  or  controlleti."  in  i  be  case  <if 
Clinton  V.  Englebrecht,  13  Wall.  446, supra, 
in  passing  upon  the  question  of  following 
in  the  federal  courts  the  laws  of  the  terri- 
tory wherein  the  same  are  held  relating  to 
the  impaneling  of  Jurors,  the  court  sa.vs: 
"This  uniforralt.y  of  construction  by  so 
man.v  territorial  legislatures  of  tueorganic 
acts  in  relation  to  their  legislative  authors 
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ty,  eBpecially  when  tnken  In  connection 
with  the  fact  that  none  ot  these  Jury  laws 
have  been  disapproved  bycmigresa,  though 
any  of  them  would  be  annulled  bysuch  dis- 
approval,conflrmathe  opinion,  warranted 
by  the  plain  language  of  the  organic  act  It- 
Heir.thatthe  wholesiibject-niatterof  juroru 
In  the  territories  is  committed  to  territorial 
regulation."  Vide  Martin  v.  Hunter,! 
Wheat.  3()4;  Cohens  v.  Virginia,  6  Wheat. 
2()4;  Cooley  v.  Port-Wardens,  12  How. 
29JJ;  Lithographic  Co.  v.  Sarony,  111  U. 
S.  53,  4  Sup.  Ct.  Kep.  279;  The  Laura,  114 
TJ.  S.  411,  5  Sup.  Ct.  Rep.  881,  (Pollock  v. 
The  Laura.)  The  construction  of  this 
act — the  Edmunds-Tucker  law— in  relation 
to  the  application  of  the  dower  section 
thereof  to  the  territories  by  jurists  and  ieg- 
IslHtors  of  the  territories  affected  ought, 
we  think,  to  have  a  controlling  effect.  It 
Is  a  contemporaneous  construction  of  the 
highest  character,  and  falls  within  the 
decisions  above  cited.  In  Utah  alone,  in 
its  Compilation  of  1888,  is  section  18— the 
dower  section— recognized  as  part  of  the 
law.  There  has  been  no  legislation  in  the 
other  territories  affected,  adjusting  their 
statutHS  to  this  new  condition  of  affairs, 
if  it  existed;  and  this  omission  Is  convinc- 
ing proof  that  the  said  section  is  not  re- 
garded as  in  force  In  those  jurisdictions. 
Washington  baa  amended  her  community 
property  act  by  providing,  among  other 
things,  that  the  husband  or  wife  may  con- 
vey to  the  other  his  or  her  share  of  the 
community  property;  and  this  was  done 
b.y  an  act  approved  February  2.  188S, 
nearly  a  year  after  the  Edmunds-Tucker 
act  took  effect,  and  while  Washington 
was  yet  in  Its  territorial  condition.  The 
Compilation  of  Dakota,  wl  lie  containing 
its  organic  act,  and  the  provisions  of  the 
Revised  Statutes  of  the  United  States  rel- 
ative to  It  and  common  to  all  of  the  ter- 
ritories, including  certain  sections  otthe 
Edmunds-Tucker  act,  does  not  refer  to  the 
dower  section.  The  law  of  Arizona  relat- 
ing to  the  rights  of  married  persons  n  as 
submitted  by  the  comnilsslun  revising  her 
laws,  was  passed  by  her  legislature,  and 
received  the  approval  of  her  governor, 
February  28, 1887,  nine  da^'s  after  the  Ed- 
munds-Tucker law  came  Intc  the  hands  of 
the  president,  and  when  its  provisions 
must  have  tieen  known  to  the  entire  coun- 


try. The  laws  of  that  territory  relating 
to  descent  and  distribution  were  approvec* 
March  8,  1887,  five  days  after  the  takla" 
effect  of  the  said  act  of  congress.  The  Re 
vision  of  Idaho  went  Into  effect  after  this 
act  became  a  la  w.  In  all  of  the  terrltorlek 
except  Utah,  where  the  dower  sectlor 
probably  applies,  and  In  Montana,  wher* 
dower  existed  at  the  time  of  the  passage 
of  the  act,  the  utmost  disregard  has  been 
manifested  as  to  this  section,  which,  If  it 
were  a  law,  would  be  fraught  with  so 
much  Interest  to  the  people.  We  cannot 
imagine  such  an  apathy  on  the  part  of 
lawyers  and  lay  men  if  the  section  conferred 
dower  In  these  jurisdictions;  and  this  pal- 
pable disregard  of  the  section  plainly  indi- 
cates that  It  Is  not  considered  applicable 
where  it  has  been  so  profoundly  ignored. 
Taking  Into  consideration,  therefore,  the 
Inherent  evidences  ot  the  act  Itself,  the  his- 
tory of  legislation  of  congress  for  the  ter- 
ritories, the  legislation  on  the  subject  of 
polygamy,  the  construction  of  the  dower 
section,  the  source  from  whence  it  was  de- 
rived, the  stains  of  the  laws  of  the  differ- 
ent territories  at  the  time  of  the  passage 
of  the  Edmunds-Tucker  act,  and  the  con- 
struction evidently  put  upon  the  disputed 
section,  we  reach  the  conclusion  that  said 
section  18  of  said  act,  relating  to  the  dow- 
er of  widows,  did  not  confer  dower  upon 
married  women  In  the  late  territory  of 
Wyoming,  and  was  not  at  any  time  ap- 
plicable to  said  territory.  This  cause  was 
])ending  tor  a  long  time  in  the  supreme 
court  fit  the  territory,  and  it  is  important 
that  the  grave  questions  involved  In  the 
case  should  be  speedily  settled.  The  judg- 
ment of  the  district  court  of  Carbon  coun- 
ty for  the  defendants  in  error  Is  affirmed. 

Mbrbel'l,  J.,  having  been  ot  connsel  in 
kindred  eases,  and  announcing  in  open 
court  his  disquallflcation,  under  the  pro- 
visions of  section  9  of  article  5  of  the  con- 
stitution of  this  state,  the  Honorable 
Richard  H.  Scott,  judge  of  the  district 
court  of  judicial  district  No.  1,  was  called 
in  by  the  remaining  juriges  of  this  court, 
and  sat  with  them  in  the  hearinc  ottbis 
cause. 


CoNAWAT  and  Scott,  JJ. 
foregoing  opinion. 


concur  In  the 
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ADAUS  T.  McPhkbsoit. 

(Supreme  Court  of  Idaho.    Sept.  22,  1891.) 

Dismissal  of  AivbaI/— Record— Final  Judomknt. 

Where  the  record  on  appeal  fails  to  show 

a  final  order  or  judgment  from  which  an  appeal 

could  be  taken,  the  appeal  will  be  dismissed. 

Appeal  from  district  court,  Lemhi  coun- 
ty; C.  J.  Bkrbt.  Judge. 

Action  by  George  N.  Adams  against  M. 
M.  MePlieraon.  There  was  a  judgment 
or  defendant,  and  piaintlH  appeals.  Ap- 
peal dismissed. 

Ralph  P.  QiiarlCH.  for  appellant.  Texas 
Aiigvh  for  respondent. 

HuBTOX,  J.  The  record  shows  no  final 
order  or  judgment  from  which  an  appeal 
could  be  taken.  Appeal  dismissed;  costs 
awarded  to  respondent. 

Sullivan,  C.  J.,  and  Morgan,  J.,  concur. 


(T  Utah,  150) 

Qty  of  Sprisoville  v.  Fullmer. 

(Supreme  Court  of  Utah.    Bept  12, 1891. ) 

Watbr-Riohts— Power  or  City  to  Acquire— In- 

JDNCTION  TO  RESTUAIS  DITEHBION. 

1.  1  Ck)mp.  Laws  Utah  1888,  <C  1U60,  authorizes 
the  oity  of  SpringriUe  to  provide  the  city  with 
water,  to  die  wells,  lay  pump  logs  and  pipes,  and 
erect  pumps  in  the  streets,  for  the  extinguishment 
of  fires  and  convenience  of  the  inhabitants.  Sec- 
tion 1043.  Id.,  provides  that  the  city  council  shall 
have  power  to  malce  such  ordinances,  consistent 
with  law,  as  it  deems  necessary  for  the  benefit, 
regulation,  convenience,  and  cleanliness  of  the 
city,  for  the  protection  of  property  from  fire,  and 
for  the  health  and  happiness  of  the  city.  Held, 
that  the  city  was  authorized  to  acquire  all  water- 
rights  necessary  to  supply  the  iuHabitants  of  the 
city  with  water. 

2.  2  Comp.  Laws  Utah  1888,  f  2780,  provides 
that  "a  right  to  the  use  of  water  for  any  useful 
purpose  *  •  •  is  hereby  recognized  and  ac- 
knowledged to  have  vested  and  accrued,  as  a 
primary  right,  to  the  extent  of,  and  reasonable 
necessity  for,  such  use  thereof,  •  •  •  when- 
ever any  person  or  persons  shall  have  taken,  di- 
verted, and  used  any  of  the  unappropriated  water 
of  a  natural  stream, "  etc.  Section  3782  provides 
that  the  right  to  the  use  of  water  "maybe  appur- 
tenant to  the  land  on  which  such  water  is  used, 
or  It  may  be  personal  property,  at  the  option  of 
the  rightful  owner  of  such  right. "  Held  that, 
where  a  city,  with  consent  of  the  original  appro- 
priators,  took  control  of  the  waters  of  a  certain 
creek,  and  distributed  them  to  the  inhabitants  of 
tbe  city,  the  right  to  exercise  such  control  vested 
in  the  city,  and  it  was  authori/.ed  to  maintain  a 
suit  to  enjoin  an  individual  from  diverting  the 
waters  to  his  own  use. 

Appeal  from  district  court, first  district; 
John  w.  Blackburn,  Justice. 

Action  liy  the  city  of  Kprlngvllle  against 
John  S.  Fullmer  to  restrain  him  from  di- 
verting the  waters  of  Sage  creek  anil  Full- 
mer springs.  A  nonsuit  was  ordered,  and 
plaintiff  appeals.    Reversed. 

Geor/ie  Sutherland  and  Thurwan  & 
King,  for  appellant.  Saxey  <&  Wbitecot- 
tOB,  for  respondent. 

Zark,  C.  J.  This  is  an  appeal  from  an 
order  of  nonsuit,  and  also  from  an  order 
overruling  appellant's  motion  for  a  new 
trial.  The  action  was  for  an  injunction 
to  restrain  the  respondent  from  diverting 
the  waters  of  Sage  creek  and  Fullmer 
springs.    It  appears  from  the  evidence  in 
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the  record  that  these  waters  were  appro- 
priated in  1862  to  domestic  and  agricultural 
uses  by  six  men,  and  that  with  their  ex- 
Dress  consent  Springville  took  control  of 
them  in  1876,  and  since  then  has  distributed 
them  by  its  water  master,  according  to 
rules  and  regulations  made  by  authority 
of  ordinances,  to  a  portion  of  the  people  of 
the  city,  including  the  original  appropria- 
tors,  who  have  used  them  Tor  domes  tic  and 
agricultural  purposes,  and  that  the  city 
has  kept  tbe  ditches  In  which  such  waters 
were  conducted  in  repair. 

Tbe  ruling  of  the  court  below  assigned 
as  error  was  based  upon  the  assumption 
that  tbe  plaintiff  bad  no  such  right  to 
control  the  use  of  the  waters  of  the  creek 
and  springs  as  authorized  it  to  institute 
and  ua*ntaln  this  action.  Section  15  ol 
the  charter  of  Springville  is  as  follows: 
"To  provide  the  city  with  water,  to  dig 
wells,  lay  pump  logs  and  pipes,  and  erect 
pumps  In  tbe  streets,  for  tbe  extinguish- 
ment of  fires  and  convenience  of  tbe  inhab- 
itants." Section  1050, 1  Comp.  Laws  Utah 
1888,  and  section  1045,  Id.,  further  provide 
asfollows:  "The  city  council  shall  have 
power  and  authority  to  make,  ordain,  es- 
tablish, and  execute  all  such  orilinances, 
not  repugnant  to  the  constitution  of  the 
United  States  or  thelawsof  this  territory, 
as  they  may  deem  necessary  for  the  pence, 
benefit,  good  order,  regnlnt'on,  conven- 
ience, and  cleanliness  of  said  city,  for  the 
protection  of  property  therein  fr<»ni  de- 
struction by  flre-or  otherwise,  and  for  the 
health  and  hapiiincss  thereof. ''  These  kcc- 
tions  gave  the  plaintiff  authority  tou^e  all 
reasonable  means  to  supply  the  people 
within  Its  borders  with  water  for  all  use- 
ful and  beneficial  purposes,  and  to  such 
end  to  acquire  all  necessary  water  rights, 
by  appropriation  and  use,  or  other  lawful 
ways,  and  to  make  and  enforce  reason- 
able rules  and  regulations  to  control  tbe 
same.  And,  having  the  power,  it  was  tbe 
duty  of  the  plaintiff  to  use  it,  so  far  as  the 
health,  safety,  convenience,  and  good  of 
Its  inhabitants  demanded.  lu  addition 
to  the  pc)wer8  expressly  conferred  by  its 
charter,  tbe  law  added  such  implied  pow- 
ers as  might  become  necessary  to  give 
effect  to  them. 

Having  determined  that  the  plaintiff 
possessed  authority  to  acquire  the  right 
to  the  waters  of  the  creek  and  springs,  the 
further  question  arises,  did  It  do  so?  Sec- 
tion 2780, 2Comp.  Laws  Utah  1888,  is  as  fol- 
lows: "A  right  to  the  use  of  water  tor 
any  useful  purpose  •  •  •  is  hereby  rec- 
ognised and  acknowledged  to  have  vested 
and  accrued,  as  a  primary  right,  to  the 
extent  of,  and  reasonable  necessity  for, 
such  use  thereof  under  any  of  the  follow- 
ing circumstances:  (1)  Whenever  any 
person  or  persona  shall  have  taken,  di- 
verted, and  used  any  of  the  anapproprl- 
ated  water  of  any  natural  stream,  water- 
course, lake,  or  spring,  or  other  natural 
source  of  supply.  (2>  When  any  person 
or  persons  shall  have  bad  the  open,  peace- 
able, uninterrupted,  and  continuous  use 
of  water  for  a  period  of  seven  years. "  The 
term  "person,  when  used  in  the  act  in 
which  the  above  section  la  foand,  is  de- 
clared in  section  278H,  Id.,  to  Include  corpo- 
rations. Section  2782,  Id.,  provldeathatths 
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right  to  the  nee  of  water  "may  be  appur- 
tennnt  to  the  land  apon  which  such  wa- 
ter iHUsbJ,  or  it  may  bo  personal  prop- 
erty,  at  the  option  of  the  rightful  owner 
of  such  right. "  The  authority  of  the  plain- 
tifl  to  control,  distribute, and  regulate  the 
uBe  of  the  waters  of  the  creek  and  spring 
In  question  vested  in  the  city  when  the 
water  master,  with  the  express  consent  of 
the  six  appropriatora  and  owners,  toolc 
control  of  them,  and  distributed  them  to 
snch  original  appropriators  and  others, 
and  continued  to  regulate  and  control 
their  use.  Such  appropriators  and  own- 
ers have  not  objected,  and,  after  such  con- 
sent and  acquiescence  as  is  shown  by  this 
record,  their  objections,  if  made,  would 
not  be  heard.  During  such  consent  and 
acquiescence  property  must  have  been  ac- 
qaired  and  Improved  with  respect  to  the 
nght  to  nse  the  waters  In  dispute  as  dis- 
tributed by  the  city,  and  to  deprive  them 
of  snch  use  would  be  inequitable.  Irriga- 
tion Co.  V.  Moyle,  4  Utah,  327,  9  Pac.  Rep. 
867. 

The  municipal  government  of  Spring- 
vllle  is  a  legal  agency  ut  the  people,  created 
for  their  benefit,  and  to  act  for  them. 
Having  acquired  the  right  to  control  and 
distribute  the  waters  in  question,  and 
anch  authority  having  been  g^iven  to  be 
exercised  for  the  benefit  of  the  people,  and 
such  exercise  being  beneficial,  the  same  be 
came  obligatory  upon  the  cit.v,  (Levy  v. 
Salt  Lake  Oty,  5  Utah,  302, 16  Pac.  Rep. 
698;)  and  It  was  not  only  the  right,  but 
the  duty,  of  the  city  to  employ  snch  rem- 
edies as  the  law  or  the  rules  of  equity  au- 
thorized to  defend  and  maintain  such 
right  to  control  the  use  of  such  waters 
by  the  people. 

We  hold  that  the  court  erred  in  grant- 
ing the  nonsuit  and  in  overruling  the 
plaintiff's  motion  for  a  new  trial.  The 
Judgment  of  the  court  below  is  reversed, 
and  that  court  is  directed  to  grant  plain- 
tiff's motion  for  a  new  trial. 

AifDXBSON  and  Mineb,  JJ.,  concor. 


(7  Utah,  464) 

Nelson  t.  Bbixkw, 

(thipreme  Court  af  Utah.    Sept.  IS,  1891.) 

KaooKD  OH  Appeal  —  Kotion  for  Nsw  Tbui<— 

OSKKBAI.  BXCRPTIONS. 

1.  Newly-discovered  evidence,  contained  In  a 
notion  for  a  new  trial,  thongh  printed  in  the  ab- 
stract, cannot  )>e  considered  on  appeal,  unless  in- 
corporated in  the  statement  or  bill  of  exceptions. 

9.  Under  a  general  "exception  to  the  charge, " 
if  any  part  of  the  charge  be  correct,  it  la  auitt- 
elent  to  sustain  the  entire  charge. 

Appeal  from  district  court.  Salt  Lake 
county;  Ohables  U.  Zane,  Justice. 

Action  by  Jasper  M.  Nelson  against 
Peter  C.  Brlxen  to  recover  the  price  of  land 
under  a  contract  of  sale.  There  was  Judg- 
ment for  plalntlB,  and  defendant  appeals. 
Affirmed. 

A.  G.  liomll,  for  appellant.  O.  W. 
Poiren,  for  respondent. 

Andbbson,  J.  Platntllf  beid  a  contract 
with  J.  W.,  C.  H.,and  8.  J.Jenkins  for  the 
porcbase  from  them  by  plaintiff  of  certain 
real  estate.  He  sold  and  assigned  the  con- 
tract to  the  defendant  for  fl,200,  of  which 


fSOO  was  paid  down,  and  the  balance  of 
f  700  was  to  be  paid  in  a  short  time,  and, 
failing  to  do  so,  this  action  Is  brought  to 
recover  the  same.  The  defendant,  by  bis 
answer,  alleged  fraud  In  the  sale  to  him  of 
the  contract,  and  denied  any  Indebtedness 
to  the  plaintiff,  and  sought  to  recover 
back  the  f5U0  already  paid  to  plaintiff. 
There  was  a  trial  to  a  jury,  and  a  verdict 
and  Judgment  for  plaintiff  for  $746.66  and 
costs.  The  defendant  gave  notice  of  his 
intention  to  move  for  a  new  trial  on  ac- 
count of  errors  of  law  occurring  at  the 
trial,  and  on  account  of  newly-discovered 
evidence,  and  that  the  motion  would  be 
made  upon  affidavit  and  a  statement  of 
the  case.  The  court  overruled  the  motion 
for  a  new  trial,  and  the  defendant  brings 
this  appeal  from  the  order  overruling  tUis 
motion  and  from  the  Judgment.  The  mat- 
tercontained  in  theraotlon  for  a  new  trial 
on  tbeground  of  newly-discovered  evidence 
was  not  incor])orated  In  any  bill  of  excep- 
tions nor  statement  of  the  case,  and,  al- 
though printed  in  the  abstract,  cannot  be 
considered  ou  this  appeal.  Nevertheless 
we  have  examined  the  affidavit  in  connec- 
tion with  the  other  evidence  in  the  record, 
and  think  the  court  did  not  err  in  refusing 
a  new  trial  on  this  ground.  The  court, 
we  think,  charged  the  jury  correctly  on  the 
law  applicable  to  tlie  case,  and  to  which 
no  exceptions  were  taken  except  in  these 
words :  "  Exception  to  the  charge  by  the 
defense."  Under  such  a  wholesale  excep- 
tion as  this,  if  any  part  of  the  charge  is 
correct  it  is  sufficient  to  sustain  the  entire 
charge.  No  statement  of  thecase  appears 
to  have  been  settled  on  the  hearing  of  ap- 
pellant's motion  for  a  new  trial,  and  hence 
there  is  nothing  properly  before  this  court 
for  consideration.  The  judgment  of  the 
district  court  is  therefore  affirmed. 

Blackbdbn  and  Mineb  JJ.,  concur. 

(7  Utah.  456) 

Sauna  Cbbbk  Irrigation  Co.  t.  Salina 
Stock  Co.  et  »1. 
(Supreme  Court  of  Utah.    Sept  12, 1801.) 
Watxb-Riohts — Pkiob  Appbopriation. 
In  an  action  to  establish  a  right  to  all  the 
waters  of  a  certain  creek  it  appeared  that  it  was 
fed  by  two  tributaries,  which  famished  about 
one-third  of  the  water.    Plaintiff's  grantors  had 
not  appropriated  all  of  the  water  of  the  creek 
prior  to  the  appropriation  by  defendant's  gran- 
tors of  nearly  all  the  waters  of  the  tributaries, 
and  the  water  appropriated  by  defendant  ran  on 
nis  land  into  the  creek,  so  that  its  flow  was  not 
materiallv  leaaeoed  daring  part  of  the  inrtgation 
season,    field,  that  plaintiff  was  entitled  only  to 
the  amount  of  water  appropriated  hjlXs  grantors, 
and  a  Judgment  for  plaintiff,  reserving  undefined 
rights  to  defendant  in  the  waters  of  the   tribu- 
taries, was  erroneous. 

Appeal  from  district  court,  first  district; 
I.  W,  Blackburn,  lustice. 

Action  by  Salina  Creek  Irrigation  G)m- 
pany  against  Salina  Stock  Company  and 
Edwin  A.  Ireland  to  establish  a  water- 
right.  Decree  for  plaintiff,  and  defendants 
appeal.    Modified  and  remanded. 

Bennett,  Marshall  &  Bradley,  for  ap- 
pellants. Critchlow  &  Rawlins,  for  re- 
spondent. 

Miner.  T.  This  contention  grows  out 
of  a  claim  on  the  part  of  the  respondent 
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corporation  to  all  the  waters  of  Sallna 
creek,  which  is  fed  by  the  waters  of  the 
Yoso  and  Neoche  creeks,  its  tributaries, 
and  which  furnish  al>uut  one-third  of  itK 
waters;  the  respondent  ciaiming  that  fur 
twenty  years  it  and  its  appropriatorsand 
^rantura  have  used  and  are  entitled  to  use 
its  waters  for  (arming,  irri);atlon,  nad 
culinary  purposes,  and  that  the  appei- 
lantH,  by  means  of  dams  and  ditches,  have 
during  the  last  six  years  diverted  and 
used  the  waters  of  Yogo  aud  Neoche 
creeks,  so  that  they  have  been  wholly  lost 
totlie  roiipondentietc.  The  answer  puts  in 
issue  the  contention  of  the  plaintiff,  and 
claims  that  lor  more  than  10  years  prior 
to  the  commencement  of  this  action  its 
grantors  and  lessors  and  approprlators 
had  owned  and  been  in  possession  of,  and 
are  entitled  to  the  possession  and  use  of, 
all  the  waters  of  said  Vogo  and  Neoche 
creeks  for  farming,  stock-raising,  agricult- 
nral,  and  domestic  purposes,  and  asks  a 
decree  quieting  title,  etc.  On  the  trial  the 
court  granted  a  decree  to  the  respondent, 
reserving  nndeflned  rights  la  the  waters 
of  Yogo  and  Neoche  creeks  to  the  appel- 
lants. From  this  decree  the  appellants 
appeal,  alleging,  among  other  grounds  of 
error :  First,  that  they  were  surprised  at 
the  testimony  of  one  S.  H.  Gibson;  sec- 
ond, that  the  admission  in  evidence  of  cer- 
tain deeds  executed  In  1889  and  1890,  pur- 
porting to  convey  to  respondent  certain 
waters  In  Salina  creek,  was  error,  as  its 
grantors  were  not  shown  to  be  owners  or 
prior  appropriators  of  water;  tbirti, 
that  there  was  no  evidence  whatever  to 
Justify  the  lindings  and  decree  of  the 
court ;  fourth,  that  the  decree  is  so  uncer- 
tain that  the  rights  of  neither  party  can 
be  ascertained  under  it.  As  we  look  at 
the  case,  it  will  be  unnecessary  to  review 
all  of  the  several  asslgnmente  of  error  pre- 
sented. 

It  appears  from  the  testimony  that  the 
respondent  corporation  was  organized  In 
1S89.  That  in  1863  several  families  settled 
In  Salina,  and  used  some  of  the  water  of 
Salina  creek.  That  in  1860  this  settlement 
was  broken  up  by  the  Indians,  and  such 
waters  were  not  used  until  1871.  That 
some  of  the  old  settlers  and  somenewoneo 
returned  to  Sallna  in  1871,  and  again  com- 
menced the  use  of  the  waters  of  Salina 
creek.  This  settlement  gradually  in- 
creased until  1874,  when  there  were  from 
30  to  40  families,  and  in  1S82  about  75  fam- 
ilies were  residing  there.  The  amount  of 
land  irrigated  iu  1889  was  about  the  same 
as  was  irrigated  in  1874,  except  during  the 
periods  o(  high  water.  The  particular 
land  irrigated  iu  1874  was  not  all  irrigated 
In  1KS9,  but  other  lands  had  been  previ- 
ously substituted  therefor.  That  nearly 
all  the  water  of  Salina  creek  was  used  dur- 
ing the  irrigation  season  from  1871  to  1878 
by  different  persons,  not  all  of  whom  were 
shown  to  be  grantors  of  the  respondent. 
That  in  1876  the  appellants  or  their  gran- 
tors diverted  a  portion  of  the  waters  of 
Yogo  and  Neoche  creeks  several  miles 
above  Salina,  and  continued  such  diver- 
sion during  the  spring,  summer,  and  fall 
of  each  year  up  to  the  time  this  action  was 
commenced,  in  February,  185)0. for  the  pur- 
pose of  Irrigating  land  ou   these  tributa- 


ries to  Salina  creek  for  farming  and  stock- 
raising  and  culinary  purposes.  That  these 
two  streams  furnished  about  one-third  of 
the  waters  of  Salina  creek,  aud  empty  into 
it  above  the  land  irrigated  by  the  respond- 
ent. 

Various  deeds  executed  in  1889  and  1890, 
purporting  to  convey  water-rights  of  the 
grantors  in  Salina  creek  to  the  respond- 
ent, were  received  in  evidence  under  ob- 
jection. Several  of  these  grantors  were 
shown  to  be  residents  of  Salina,  and  ap- 
proprlators of  water  from  Salina  creek, 
prior  to  the  date  of  the  appropriation  by 
appellants' grantors  of  the  waters  of  Yogo 
and  Neoche,  creeks,  and  no  specitle  right, 
appropriation,  or  title  to  water  from  this 
creek  is  shown  by  the  evidence  to  have 
been  in  all  of  the  other  grantors  of  the  re- 
spondent,—that  is,  no  sufficient  connec- 
tion is  shown  to  exist  between  such  per- 
sons who  conveyed  to  the  respondent  and 
the  persons  who  appropriated  and  used 
the  water  of  Salina  creeli  prior  to  the  time 
when  appellants  appropriated  the  waters 
from  Yogo  and  Neoche  creeks.  The  sev- 
eral persons  shown  to  have  owned  wa*er 
In  Salina  creek,  and  to  have  convey  ed  their 
right  to  the  respondent  by  deed,  only 
claimed  to  have  appropriated  water  suffi- 
cient to  irrigate  from  two  to  four  hundred 
acres  in  a  dry  season,  while  the  capacity 
of  the  stream  is  shown  to  be  sufficient  to 
irrigate  from  four  to  five  hundred  acres  In 
a  dry  season,  and  more  than  double  that 
number  of  acres  in  a  wet  season.  It  also 
appears  that  the  appellants  used  the  wa- 
ters of  these  creeks  up  to  June  15th  of  each 
year  so  freely  as  to  completely  saturate 
the  ground,  and  form  therefrom  a  running 
stream  into  the  Salina  creek  during  the 
summer  season,  and  that  In  consequence 
of  tills  the  actual  flow  of  the  Salina  creek 
was  not  materially  lessened  during  part 
of  the  irrigation  season;  it  being  claimed 
that  nearly  as  much  water  ran  off  from 
appellants'  land  into  Salina  creek  later  in 
the  season  as  was  turned  onto  it  early  In 
the  season.  These  facts,  taken  In  connec- 
tion with  other  evidence  in  the  case,  go 
to  show  that  respondent's  appropriators 
and  grantors  did  not  make  prior  appro- 
priation of  all  the  waters  of  Salina  creek 
prior  to  the  time  tiiikt  appellant's  appro- 
priators and  gran  tors  approprla  ted  nearly 
all  ofthewatersof  Yogo  and  Neoche  creeks, 
in  1878.  It  is  not  enough  tor  the  respond- 
ent to  showthat  appeliantsdiverted  some 
of  the  waters  from  the  stream,  it  what 
was  left  to  the  respondent's  use  was  more 
than  its  appropriation,  or  more  than  it 
is  shown  to  have  obtained  by  the  deeds  ot 
the  actual  appropriators,  with  whom  re- 
spondeuthas  proved  a  continuous,  connect- 
ing, and  subsisting  title;  for  if  it  be  true 
that  the  respondent  has  failed  to  connect 
itself  with  tlie  title  of  all  the  appropria- 
toiu,  except  by  verbal  sale,  its  appropria- 
tion does  not  antedate  its  own  possession, 
which  possession  was  in  part  shown  to  be 
subsequent  to  1878.  Pom.  Rip.  Rights,  § 
58:  Smith  v.  O'Hara,  43  Cal.  371;  Lobdell 
V.  Hall.  3  Nev.  507;  Chiatovich  v.  Davis,  17 
Nev.  133. 

Without  entering  into  a  discussion  of 
the  other  questions  presented  by  tlie  rec- 
ord, we  are  satisfied  from  the  (acts  shown 
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that  the  appellants  are  entitled  to  the  ase 
of  more  water  than  Is  awarded  tbein  In 
the  decree  ol  thecourt  below,  and  that  the 
decree  of  the  court  below,  as  well  as  the 
Dndings  o(  facts,  should  be  modified  and 
tnaUe  more  certain,  so  aa  to  settle  the 
whole  controversy  between  the  parties,— 
settle  it  so  that  it  may  be  ascertained 
-^Itb  reasonable  certainty  how  much  the 
court  has  decreed  in  favor  of  either  party 
-vlthout  a  resort  to  furtlier  proceedings. 
Tblsshould  bedone  upon  the  proofs  taken 
in  tho  case  without  the  necessity  of 
it  warding  a  new  trial.  The  respondent 
uhould  be  entitled  to  the  use  and  appro- 
priation of  all  of  the  waters  flowing  or  to 
dow  through  or  in  Yogo  and  Neocbe 
creeks  during  the  period  from  and  Includ- 
ing the  15th  day  of  June  to  the  1st  day  of 
November  in  each  year,  except  that  dur- 
ing 24  hours  of  Monday  of  each  week  dur- 
ing that  period  the  appellants  shall  have 
i.he  exclusive  use  of  one-half  tho  waters 
dowlng  through  Yogo  creek,  and  during 
24  hours  of  Friday  of  each  week  during 
".bat  period  the  appellants  should  have  the 
exclusive  use  of  one-half  of  the  water  flow- 
ing through  Neoche  creek  for  farming, 
grazing,  stock-raising,  and  culinary  pur- 
poses; and  that  during  all  such  period  the 
appellants  should  also  have  the  right  to 
'>:he  use  of  the  waters  of  both  such  creeks 
as  may  be  necessary  lor  watering  stock 
and  for  culinary  purposes  only ;  and  that 
from  and  including  the  Ist  day  of  Novem- 
ber to  the  15tb  day  of  June  in  each  and 
every  year  the  said  respondent  should  be 
entitled  to  the  use  and  appropriation  of 
such  waters  of  Yogo  and  Neoche  creeks  as 
It  may  need  for  culinary  and  domestic 
purposes,  and  for  watering  stock  and 
agricultural  purposes,  not  exceeding  one- 
balf  the  waters  flowing  through  such 
creeks;  and  that  during  the  same  period 
last  stated  the  appellants  shall  be  entitled 
to  use  and  appropriate  such  waters  of 
Yogo  and  Neoche  creeks  as  they  may  need 
for  the  same  purpose,  not  exceeding  one- 
halt  of  the  waters  flowing  through  such 
creeks ;  and  each  party  should  be  enjoined 
from  interfering  with  the  rights  of  the 
other  under  such  decree.  This  case  is  re- 
manded, with  directions  to  the  court  be- 
iow  to  modify  the  decree  and  findings  so 
aa  to  conform  to  this  opinion. 

Zane,  C.  J.,  and  ANOEitsoN,  J.,  concur. 


(7  Utah.  462) 

Walton  et  »L  v.  Joneb  e*  at. 

(Supreme  Court  of  Utah.    Sept.  18, 1891.) 

Tax  Collectors  —  Action  on  Bond — Parties — 
Amendment  of  Complaint. 

1.  Where  a  county  tax  collector,  whose  ofB- 
clal  bond  is  payable  "to  whomsoever  it  might  con- 
cern," fails  to  make  his  annual  settlement  with 
the  school  trustees,  and  to  pay  over  the  full 
amount  of  all  school  taxes  due,  as  required  bv 
St.  Utah  1888,  §  1923,  the  trustees  are  the  proper 
parties,  under  section  SlBH,  wliich  provides  that 
eveiy  action  must  be  prosecuted  in  the  name  of 
"the  real  party  in  interest, "  to  sue  on  the  col- 
lector's bond  to  recover  sucb  unpaid  school  taxes. 

2.  Where  the  complaint  in  an  action  against 
a  tax  collector  on  his  ofiicial  bond  alleged  that  on 
a  certain  date  there  were  school  taxes  in  his 
hands,  which  he  refused  to  pay  over  to  the  trus- 
tees, the  allowance  of  an  amendment  that  they 


remained  in  his  hands  until  a  later  date  is  not 
erroneous,  where  the  issue  was  made  at  the  trial, 
and  the  amendment  was  allowed  after  submis- 
sion for  the  purpose  only  of  making  the  pleading 
conform  to  toe  proof. 

S.  Nor  is  it  erroneous,  in  such  case,  to  allow 
an  amendment  that  the  collector  and  his  sureties 
intended  to  execute  the  official  bond  required  by 
law,  since  the  intention  of  the  parties  and  the 
legal  effect  of  the  bond,  which  was  set  out  in  the 
orifrinal  complaint,  must  be  determined  by  the 
court. 

Appeal  from  district  court,  Utah  coun- 
ty; John  W.  Blackburn,  Justice. 

Action  by  Andrew  J.  Walton,  Hyrum 
Bicbards,  and  Daniel  D.  (ireen,  school 
trustees  of  ScboUeld  school-district  No.  3, 
Emery  county,  Utah  territory,  against 
Elisha  W.  J'Hies,  collector,  and  Joseph  B. 
Weeks  and  Leander  Lemmon,  sureties  on 
his  ofllfial  bond.  There  was  Judgment  fur 
piaintiFTB,  and  defendants  appeal.  Atlirnied. 

Sutherland  &  /udd,  for  appellants.  Oeo. 
Sutherland,  for  respondents. 

Zane,  C.  J.  The  appellant  Elisha  W. 
Jones  was  assessor  andcollector  of  Emery 
county  in  Utah  territory  during  tht  years 
1888  and  IS^'O,  and  as  such  gave  the  otUcial 
bond  on  which  this  suit  was  bruuglit  in 
the  sum  of  4^2,000,  with  the  other  defend- 
ants as  his  sureties,  payable  in  terms'*  to 
whomsoever  it  might  concern."  condi- 
tioned for  the  faltliFul  periormance  of  his 
otficlal  duties.  Among  others,  the  original 
complaint  contained  an  allegation  that 
on  December  31,  1HS9,  there  was  in  the 
hands  of  Jones,  due  to  the  plaintiffs,  as 
such  trustees,  school  taxes  in  the  sum  of 
$444.40,  which  he  refused  to  pay  to  them. 
This  allegation  the  defendants  denied  in 
their  answer.  The  case  was  tried  before 
thecourt  wilbout  a  Jury,  and  taken  un- 
der advisement;  and  afterwards,  before 
deciding  it,  the  court  gave  the  plalntiUs 
leave  to  amend  the  complant,  as  follows: 
"That  the  defendants  intended  to  execute 
the  official  bond  provided  by  law,  and 
to  bind  themselves  to  the  territory  of 
Utah  and  Emery  county  as  provided  by 
law;  and  that  on  the  8th  day  of  Matvb, 
1S89,  there  was  in  the  hands  of  defendant 
Jones,  and  due  plaintills,  of  the  school 
taxes  of  their  district,  f 446.40. "  To  tlie 
order  allowing  this  amendment  the  defend- 
ants excepted.  The  amendment  embraces 
two  new  allegations, — oneas  to  the  Intent 
of  the  parties  expressed  in  the  bond,  and 
the  other  was  that  tlie  f  446.40  sued  for 
remained  in  the  collector's  bands  on  the 
8tb  day  ot  March,  1S89. 

As  to  the  first  amendatory  allegation. 
The  bondwas  set  out  in  terms  in  the  orig- 
inal complaint,  and  the  court  was  bound 
to  determine  the  legal  effect  of  the  lan- 
guage used.  It  appears  from  tiin  lan- 
guage of  the  bond  that  Jones  was  elected 
to  the  office  of  assesnor  and  collector  of 
Emery  county,  and  that  it  was  given  to 
secure  the  faithful  performance  of  the  du- 
ties of  that  office;  and  from  the  facts 
averred  in  the  complaint  it  appears  that 
Jones  had  in  his  possrssion  as  collector, 
on  March  8, 18SD,  $446.40  of  taxes  assessed 
and  collected  in  1888,  which  had  been  ap- 
portioned as  provided  by  law  to  the  dis- 
trict of  which  the  plaintiffs  were  trustees. 
Section  11)22,  1  St.  1888,    provides    that 
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"the  collector  sball  on  the  flretoreach 
month,  or  oftener.  If  required,  pa>  over  to 
the  truBtecB  all  money  collected  by  him 
lor  dlHtrict  school  purposes ;  and  on  or  be- 
fore the  3l8t  clay  of  December  of  each  year 
Bhall  make  a  final  settlement  with  said 
truBteeH,  paying  the  full  amount  of  all 
school  taxes  due,  whether  collected  by 
him  or  not.  School  trustees'  receipts 
shall  he  received  b.v  the  collector  In  pay- 
ment of  district  school  taxes."  This  sec- 
tion made  It  the  duty  of  the  collector  to 
pay  the  $446.40  to  the  plaintiffs  on  the  31st 
day  of  December,  1S8S,  and,  not  having 
done  so,  on  the  8th  day  of  March,  1889,  It 
WHS  still  his  duty  to  pa.y  it.  And  section 
3169.  volume  2,  same  statute,  provides 
that  "every  action  must  be  prosecuted  in 
the  name  of  the  real  party  In  interest." 
The  plaintiffs,  as  trustees  of  their  district, 
were  the  parties  in  interest  as  to  the  mon- 
ey sued  for.  Tbecase  of  People  v.  Holmes, 
5  Wend.  191,  was  an  action  in  the  name  of 
the  people  on  the  official  bond  of  a  con- 
stable. In  its  opinion  the  court  said: 
"A  constable,  before  he  enters  upon  the 
duties  of  his  oflBce,  is  required  to  execute 
an  Instrument  in  writing,  by  which  he 
and  his  sureties  shall  Jointly  and  severally 
agree  to  pay  to  each  and  every  person 
such  sum  of  mone.v  as  the  constable  shall 
become  liable  to  pay  on  account  of  any 
execution  that  shall  be  delivered  to  him 
for  collection.  2  Rev.  Laws,  184.  The 
statute  pi-eacrlhes  what  shall  be  the  sub- 
stance of  the  instrument,  but  is  silent  as 
to  its  form.  This  court  decided  as  early 
as  1S22  that  a  penal  bond  to  the  people 
would  he  a  compliance  with  the  statute. 
It  has,  however,  been  since  decided  (2 
Wend.  281)  that  this  is  not  the  only  form 
of  the  security.  It  may  be,  and  perhaps 
It  would  be,  best  that  it  should  be  a  sim- 
ple agreement,  without  any  penalty  to 
pay  to  any  person  who  might  be  ag- 
grieved by  the  constable's  neglect  of  duty. 
But  the  instrument  on  which  this  action 
Is  brought  is  In  a  form  which  baa  been 
approved  b.y  this  court.  .41thongh  it  is  a 
bond  grlven  expressly  to  the  people,  yet  it 
Is  contended  that  a  suit  on  it  cannot  be 
maintained  in  the  name  of  the  people,  but 
that  the  action  should  becovenant  on  the 
condition  in  the  name  of  the  party  ag- 
grieved. Covenant  might  undoubtedly  be 
maintained  on  the  bond,  but  it  does  not 
follow  that  an  action  In  the  present  form 
cannot  bo  sustained."  Analogous  to  tlie 
above  case  is  Fellows  v.  Gllman,  4  Wend. 
414.  In  It  the  court  said:  "It  must  un- 
doubtedly appear  thatthecovenant  which 
is  alleged  to  have  been  brolcen  wan  made 
for  the  benefit  of  the  person  bringing  the 
action.  He  must  in  some  manner  be 
pointed  out  or  designated  in  the  instru- 
ment; but  it  ia  not  necessary  that  his 
name  should  in  terms  be  used.  •  •  • 
Bo,  in  this  case,  the  defendants  covenant 
to  pay  to  each  and  every  person  such  sum 
or  sums  of  money  as  the  constable  shall 
become  liable  for  on  account  of  any  ex- 
ecution which  may  be  delivered  to  him. 
This,  in  connection  with  the  ajlegutlons 
and  averments  In  the  declaration,  shows 
as  satiitfactorlly  ne  In  the  case  of  an  heir 
or  executor  that  the  plaintiff  wast  one  of 
the  persons  for  whose  benefit  the  covenant 


or  instmmeDt  was  designed."  So  by  the 
bond  in  question  the  defendants  covenant- 
ed to  pay  to  whomsoever  it  might  con- 
cern ;  uud  the  facts  stated  in  the  bond  and 
complaint  show  with  sufficient  certainty 
that  the  plaintiffs,  as  trustees  of  KchofleUI 
school-district  No.  3,  were  the  persons  for 
whose  benefit  the  covenant  relied  on  was 
made;  and,  that  being  so,  this  action 
was  jiroperly  brought  by  them. 

.As  to  the  point  made  by  the  defendants 
that  the  court  erred  In  granting  leave  to 
amend  the  complaint  by  alleging  the  In- 
tention of  the  defendants  in  mn king  the 
bond,  we  do  not  regard  the  amendment  aa 
material.  That  intention  must  be  deter- 
mined from  the  language  used  In  the  light 
of  the  circumstances  attending  Its  use. 

As  to  the  averment  that  the  money  sued 
for  remained  in  Jones'  hands  on  March  8, 
1889.  the  Issue  was  made  on  the  trial,  and 
all  the  evidence  with  respect  to  it  was  ad- 
mitted. The  court,  by  allowing  the 
amendment,  recognized  the  issue  as  hav- 
ing been  made,  and  approved  It.  In  fact 
there  was  no  room  for  controversy  up(m 
the  evidence  that  the  money  was  In  Jones' 
hands  at  the  latter  date.  The  amendment 
was  made  after  tbecase  had  been  submit 
ted.  and  before  it  was  drclded,  for  the  pur 
pose  of  making  theallegations  of  the  com 
plaint  conform  to  the  facts  proven.  Thf 
result  of  the  trial  could  not  have  beep 
otherwise  if  leave  had  been  given  to  an 
swer  the  allegations  of  the  amendments 
In  view  of  the  evidence,  we  hold  that  tin- 
order  permitting  the  amendment  was  not 
erroneous.  In  support  of  this  position 
we  cite  Thomas  v.  Nelson,  69  N.  Y.  lis. 
We  find  no  error  in  the  record  sufficient  ti- 
require  a  reversal  of  the  judgment  of  tht 
court  below.    Judgment  affirmed. 

Miner,  J.,  concurs.  Akdkrson,  J.,  dio 
not  sit  in  the  hearing  of  this  case. 


Prck  et  al.  v.  Bees. 


(7  Utah,  M7) 


(Supreme  Court  of  Vtdh.    Sept  12, 1891.) 

DsxD  —  Gift  Causa  Mortis  —  Delivrhy  AFTEt 
Dbatb  bt  Grantor's  Agent— Pleading. 

1.  In  an  action  to  qalet  title,  brought  by  dev 
isees  against  one  claiming  under  a  deed  executed 
by  the  devisor  subsequent  to  making  the  will, 
defendant  offered  no  proof,  but,  after  plaintiffs 
had  closed  their  evidence,  moved  to  amend  the 
answer  by  striking  out  an  admission  that  the 
deed  was  intended  as  a  gift  in  anticipation  of  the 
approaching  death  of  the  grantor.  Held,  tbat 
where  the  evidence  introduced  by  plaintiffs 
without  oblection  showed  that  the  deed  wafr 
made  as  a  gift  causa  mortis,  it  was  not  prejudi 
cial  error  to  refuse  the  amendment. 

2.  A  deed  of  gift  of  lands  made  causa  tmrrtls, 
and  delivered  arter  the  grantor's  death  by  hie 
agent,  in  accordance  with  previous  instmctious, 
passes  no  title,  as  the  death  revokes  the  agency. 

8.  Where  tiie  grantor  was  under  no  obliKatiop 
to  the  grantee  by  reason  of  indebtedness,  kin 
ship,  or  otherwise,  to  convey  the  land  to  her,  nr 
equity  was  created,  by  reason  of  his  Intention  tr 
make  the  gift,  superior  to  the  equity  of  the  dev 
'.sees. 

Appeal     from    district     court,    Weber 
county;  James  A.  Miner,  Justice. 

Action   to  quiet  title  by  Uwlgbt  Pw-k, 

Fred  Peck,  Leonard  Peck,  Sarah   Fisher, 

Howard     Peck,     Julia     Warley,    Amelia 

TbewB,  Mary  Scott,  Charles  Pecji 
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Waa,8,  an<1  Julia  Eliza  Peck  asaiost  Cecil- 
la  Rees.  Judgment  for  plaintiffs.  Defend- 
ant  appeals.    Afflrined. 

Miller  <6  Maii:Uinl8,  for  appellant.  Smith 
&  Smitli,  for  respondents. 

Anderson,  J.  The  complaint  in  this 
case  alleges  that  tbo  plaintiff  Julia  Kliza 
Peck  is  the  widow  and  the  other  plaintiffs 
are  the  children  and  heirs  at  law  of  Hen- 
ry Peck,  late  of  Oneida  coanl.v,  Idalto 
territory,  deceased:  that  Henry  Peck  died 
at  Malad,  Oneida  county,  Idaho  territory, 
on  or  about  the  23d  day  of  July,  1889;  that 
about  10  days  before  his  death  he  made  a 
will  bv  which  he  devised  to  the  defend- 
ant certain  real  estate  situated  in  Cache 
county,  Utah  territory  ;  that  the  devise  in 
the  will  was  for  the  purpose  of  having  ear- 
ned out  thetestator's  temple  work,  (hiean- 
Ing  thereby  certain  pious,  superstitious, 
and  polygamous  practices  of  the  Mormon 
church,)  to  be  carried  on  in  the  Mormon 
temple  at  Logan,  Cache  county,  Utah ; 
that  the  will  was  duly  probated  August  29, 
1889,  and  the  plaintiffs  Howard  Peck  and 
Uwight  Peck  duly  Qualified  as  executors, 
and  letters  testamentary  were  duly  issued 
to  them  on  that  day;  that  after  the  eiie- 
cntion  of  the  will,  to-wit,  on  the  17th  day 
of  July,  1889,  the  said  Henry  Peck  execut- 
eil  a  deed  for  the  same  real  estate  to  the 
defendant,  but  that  the  deed  was  wholly 
without  consideration,  and  was  never  de- 
livered, and  that  after  thedeatbof  the  said 
ilenry  Peck  the  deed  came  wrongfully  In- 
to  the  possession  of  the  defendant,  and 
h  le  caused  tlie  same  to  be  recorded  In  the 
fecords  of  Cache  county,  Utah.  The  plain- 
tiffs claim  to  be  the  owners  of  the  land  un- 
der the  will  and  as  heirs  of  Henry  Peck, 
and  asked  to  have  their  title  quieted 
against  the  defendant.  Thedefendant,  by 
her  answer,  denied  that  the  deed  was  nev- 
er delivered,  or  that  it  came  wrongfully 
into  her  possession,  and  alleged  that  the 
deed  was  duly  executed  by  Peck  in  his  life- 
time, and  "by  him  delivered  to  one  Jenk- 
in  Jones,  unconditionally,  for  the  use 
and  benefit  of  this  defendant,  with  ex- 
l)re88  directions  and  authority  to  deliver 
the  same  to  this  defendant  upon  the 
death  of  said  Henry  Peck,  as  n  gift  causa, 
mortis;  and  that  said  deed  was  made 
and  delivered  in  anticipation  of  the  ap- 
proaching death  of  said  Henry  Peck,", 
and  that  Jones  delivered  the  deed  to  her 
In  pursuance  of  such  authority.  The  dep- 
ositions of  Jenkin  Jones,  Henry  R.  Jones, 
and  Howard  Peck  were  Introduced  and 
read  on  behalf  of  plaintiffs.  No  evidence 
was  offered  by  the  defendant.  At  the 
close  of  the  evidence  the  defendant  asked 
leave  of  the  court  to  amend  her  answer 
by  striking  out  the  words  "caiisii  mortis, 
and  that  said  deed  was  made  and  delivered 
in  anticipation  of  the  approaching  death 
of  said  Henry  Peck,"  which  was  refused 
by  the  court,  to  which  ruling  the  defend- 
ant excepted,  and  assigns  the  same  as 
error. 

The  court  found  that  Henry  Peck  was 
the  owner  of  the  land  In  controveray  at 
the  time  of  his  death;  that  within  10 
days  prior  to  bis  death  he  made  an  at- 
tempted devise  of  his  property  to  the  de- 
fendant, Cecilia  llees,  by  will,  which  devise 


was  void  under  the  statutes  ot  Idaho 
territory,  where  he  resided  prior  to  his 
death  on  the  22d  day  uf  July,  18S9,  and 
after  his  said  will  had  been  written;  "and 
as  an  attempt  to  make  a  testamentary 
disposition  of  said  property  to  the  defend- 
ant, and  without  any  consideration  what- 
ever, either  good  or  valuable,  made,  exe- 
cuted, and  delivered  to  one  Jenkin  Jones 
a  deed  for  said  property,  said  deed  being 
in  favor  of  the  defendant,  Cecilia  Rees.  she 
being  named  as  grantee  therein;  that 
Jonkin  Jones  had  no  authority  from  the 
defendant  to  receive  said  deed,  and  was 
directed  by  said  Henry  Peck  to  keep  said 
deed  until  after  his  death,  and  then  deliv- 
er the  same  to  the  defendant ;  that  about 
one  week  after  the  death  of  Henry  Peck, 
Jeukin  Jones  sent  said  deed  to  the  defend- 
ant through  the  United  States  post-offlce; 
that  until  she  received  said  deed  through 
the  mail  the  defendant  had  no  knowledge 
of  the  existence  of  such  deed,  or  of  any 
deed."  The  court  found  that  the  plain- 
tiffs are  the  only  heirs  at  law  of  said  Hen- 
ry Peck,  and  are  the  residuary  legatees  un- 
der the  will.  Ab  conclusions  of  law  the 
court  found  that  the  deed  never  became 
operative,  and  is  void;  that  the  plain  tiffs 
are  the  owners  of  the  property,  and  enti- 
tled to  a  decree  quieting  their  title  to  the 
same.  The  defendant  made  a  motion  for 
a  new  trial,  which  was  overruled,  and  the 
appeal  is  from  the  findings  and  judgment. 
Counsel  for  defendant  say  in  their  brief 
that  all  claim  of  the  defendant  under  the 
will  is  abandoned,  and  that  they  rest  their 
case  on  the  deed  alone,  and  that  the  only 
question  they  prpsent  for  determination 
is,  was  there  a  delivery  of  the  deed?  They 
further  say  in  their  printed  brief  In  this 
court  that  "It  is  admitted  that  the  gran- 
tee, Cecilia  Rees,  had  no  knowledge  of  the 
execution  of  the  deed  until  received  by  her 
through  the  post-office,  about  one  week 
after  the  death  of  Henry  Peck.  It  is  fur- 
ther admitted  that  neither  the  grantee, 
nor  any  peraon  for  her,  paid  any  consid- 
eration for  the  deed. "  The  evidence  as  to 
thedellveryof  the  deed  is  aslollows:  Jenk- 
in Jones,  a  witness  for  the  plaintiffs,  tes- 
tified: "I  knew  Henry  Peck  in  his  life- 
time. I  saw  a  deed  for  the  Cache  county 
land,  which  appeared  to  be  executed  by 
iiim,  and  the  deed  was  in  my  possession. 
Henry  R.  Evans  delivered  the  deed  to  me 
at  my  residence  in  Malad  City,  just  a  lit- 
tle time  before  Henry  Peck's  death,  and 
said  at  the  time  of  delivery,  here  was  a 
deed  for  me  to  keep.  No  instructions  at 
that  time  were  given  me.  The  deed  was  de- 
livered to  Cecilia  Rees,  after  the  death  of 
Henry  Peck  lor  fully  a  week.  I  sent  it, 
addressed  to  her,  through  the  post-otflce. 
*  •  •  A  short  time  before  the  death  of 
Henry  Peck  he  called  on  me,  and  told  me 
be  was  very  sick,  and  did  not  know 
whether  he  would  get  well  or  not,  and  said 
he  might  make  a  paper  or  deed  for  Cecilia 
Rees,  and  asked  me  if  I  would  deliver  it, 
and  told  me  to  keep  the  matter  to  myself." 
Henry  R.Evans  testified:  "Was  acquaint- 
ed with  Henry  Peck  In  bis  life-time.  I 
wrote  a  deed  for  him,  conveying  to  Cecilia 
Rees  the  property  in  Cache  county,  and  de- 
scribed in  the  complaint.  •  •  »  £  hud 
possession  ot  the  deed  after  it  was  made. 
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and  delivered  It  to  Jenkin  Jones.  I  re- 
ceived from  Henry  Peck  Instructions  to 
deliver  the  deed  to  Jenkin  Jones,  with  di- 
rections that  he  should  send  it  to  Mrs.  Ce- 
cilia Rpea,  and  I  gave  Jenkin  Jones  that 
direction.  The  deed  was  made  and  exe- 
cuted aliout  a  week  befi>re  the  death  of 
Henry  Pock.  I  delivered  the  deed  to  Jenk- 
in Jones  on  the  day  it  was  made  and  ex- 
ecuted. The  deed  was  mode  In  view  o! 
the  approaching  death  of  Henry  Peck,  and 
there  was  no  express  instructions  whether 
it  was  or  was  not  to  be  delivered  in  cose 
be  should  live.  He  said  Jenkin  Jones 
■would  know  what  to  do  -with  it.  I  had 
already  written  his  will  for  him."  How- 
ard Peck,  n  son  of  Henry  Peck,  and  one  of 
the  plaintiffs  in  this  action,  testified  that 
the  (teed  was  Intended  by  bis  father  as  a 
gift  in  view  of  approaching  death. 

It  will  beoiiserved  that, even  If  thecourt 
had  permitted  the  defendant  to  make  the 
proposed  amendment  totiie  answer,  strik- 
ing out  the  admission  that  the  deed  was 
intended  as  a  gift  In  view  of  the  approach- 
ing death  of  Henry  Peck,  still  that  fact 
was  abundantly  proved  by  the  evidence 
already  Introduced,  and  without  oi)Jec- 
tion;  so  that,  even  It  the  court  erred  In 
refusing  to  allow  the  amendment,  it 
■worked  no  prejudice  to  the  defendant. 
The  right  to  make  the  amendment  Is 
claimed  under  section  3256,  2  Comp.  Laws 
1888.  We  think  there  was  no  error  In 
refusing  the  amendment.  If  the  amend- 
ment had  been  made,  the  answer  wonid 
have  still  contained  the  affirmative  alle- 
gation that  Peck  executed  and  delivered 
the  deed  to  Jenkin  Jones  for  her  benefit, 
and  "with  express  directions  and  author- 
ity to  deliver  the  same  tn  this  defendant 
upon  the  death  of  said  Henry  Peck." 

While  there  can  be  but  little  doubt  that 
the  deed  from  Peek  to  the  defendant  was 
made  to  evade  the  statute  of  Idaho  ter- 
ritory which  rendered  the  devise  in  the  will 
to  defendant  void  In  case  Peck  should 
die  In  less  than  30  days  after  the  execution 
of  the  will,  still  he  had  a  right  to  deed  her 
the  property  as  a  gift,  and  confer  upon 
her  a  good  title;  and  the  only  question 
for  determination  ts,  did  he  so  far  execnte 
bis  intentions  as  to  render  the  deed  opera- 
tive? It  Is  essential  to  the  validity  of 
every  deed  that  it  be  delivered  to  and  ac- 
cepted by  the  grantee.  It  need  not  be  de- 
livered by  tlie  grantor  himself,  bat  may  be 
delivered  by  any  one  duly  authorized  by 
him  to  make  such  delivery.  Nor  need  it 
be  delivered  to  the  grantee  In  person,  but 
may  be  delivered  to  any  one  authorized 
by  the  grantee  to  receive  or  accept  It.  If, 
however,  a  grantor  execute  a  deed  of  gift 
of  real  estate,  and  place  it  In  the  hands  of 
an  agent  to  deliver  to  the  grantee,  and  the 
grantor  dies  before  delivery,  no  delivery 
can  then  be  made,  because  the  anthorlty 
of  the  agent  to  act  ended  with  the  death 
of  the  principal;  and  in  this  case,  unless 
the  delivery  to  the  agent  Jones  was  a  de- 
livery to  the  defendant,  there  was  no  such 
delivery  of  the  deed  as  would  render  It 
operative,  and  transfer  the  title  to  the  de- 
fendant. 

Peck  being  under  no  obligation,  legal  or 
moral,  by  reason  of  indebtedness,  kin- 
■bip,  or  otherwise,  to  convey  the  land  to 


the  defendant,  no  equity  was  created  in 
her  favor  by  reason  of  his  Intention  to 
make  the  gift,  superior  to  the  equity  of 
his  heirs,  and  unless  he  succeeded  In  making 
the  gift  to  her  complete  in  his  life-time  by 
delivery  of  the  deed,  no  title  could  pass  to 
her.  But  Jones  was  not  the  agent  of  the 
defendant  to  accept  the  deed  for  her,  and 
hence  a  delivery  to  him  was  not  a  deliv- 
ery to  her.  It  does  not  appear  in  tlie  evi- 
dence that  Jones  even  knew  her,  buc  it 
does  appear  that  he  was  not  her  agent 
for  any  purpose  connected  with  the  deed, 
for  It  is  conceded  she  had  no  knowledge 
that  such  a  deed,  or  any  deed,  would  be 
made  by  Peck  to  her.  Jones  was  the 
agent  of  Peck,  and  had  no  authority  to 
do  anything  with  the  deed  except  as  au- 
thorized by  Peck,  and  Peck  could  have  de- 
manded and  regained  possession  of  it  at 
any  time  during  his  life-time.  While, 
therefore,  it  was  out  of  his  immediate  pos- 
session, it  was  under  his  control,  and  lia- 
ble at  all  times  to  be  recalled  and  can- 
celed by  Peck.  The  title,  then,  was  in 
Peck  at  the  time  of  his  death,  and  not  in 
defendant,  for  she  had  not  so  much  as 
heard  of  the  deed,  much  less  accepted  it, 
and  did  not  hear  of  it  for  a  week  after 
Peck's  death.  Suppose  she  had  died  the 
next  day  after  Peck's  death,  but  before 
Jones  forwarded  her  the  deed,  to  whose 
heirs  would  the  property  have  descended, 
— the  heirs  of  Peck  or  the  heirs  of  the  de- 
fendant? If  to  her  heirs,  it  could  only  be 
because  the  title  was  fully  vested  in  her  by 
the  execution  of  the  deed,  although  she 
had  never  accepted  it  by  herself  or  agent, 
uor  even  heard  of  It,  and  we  would  have  a 
case  where  a  delivery  of  a  deed  was  not  es- 
sential to  transfer  title.  If  we  concede 
that  Jones  could  deliver  the  deed  to  the  de- 
fendant a  week  after  the  death  of  Peck, 
and,  when  delivered  to  her,  it  would  vest 
the  title  in  her  from  that  date,  where  was 
the  title  between  the  death  of  Peck  and 
the  delivery  of  the  deed  to  the  defendant  ? 
If  the  title  was  in  abeyance  during  this 
time,— floating  around,  as  It  were,— what 
would  have  been  the  result  If  Jtmes  had 
lost  or  destroyed  or  refused  to  deliver  the 
deed?  Suppose  the  instructions  to  Jones 
should  l)e  construed  to  mean  that  he  was 
not  to  await  the  death  of  Peck  before  de- 
livering the  deed,  and  Peck  had  demanded 
the  return  to  him  of  the  deed,  and  tliat 
the  defendant  bad  heard  of  the  deed  and 
demanded  of  Jones  that  he  deliver  it  to 
her,  who  would  have  had  the  greater 
right  to  It?  We  think  there  can  be  no 
question  but  that  Jones,  being  tlie  agent 
of  Peck,  would  have  been  bound  to  rede- 
liver the  deed  to  him,  for  It  Is  of  the  es- 
sence of  a  gift  that  It  be  voluntary,  and 
may  be  recalled  at  any  time  before  actual 
completion.  In  Yonnge  v.  Giiilbeau,  3 
Wall.  636,  the  grantorexecuted  and  cause<1 
to  be  recorded  a  deed  to  the  grantee, 
without  the  knowledgeof  tbegrantee,  and 
he  did  not  know  of  its  execution  until 
after  the  death  of  the  grantor,  when  the 
deed  was  found  among  his  papers.  In  a 
suit  between  the  heir  of  the  grantor  and 
those  holding  under  the  grantee  the  su- 
preme court  of  the  United  States  said: 
••Thedellvery  of  the  deed  Is  essential  to 
the  transfer  ot  title.    It  is  the  final  act. 
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withunt  which  all  other  formalities  are 
IneRectual.  To  conutitute  such  delivery 
the  grantor  must  part  with  the  poBsea- 
sion  of  the  deed,  or  the  right  to  retain  it. 
Its  registry  by  him  is  entitled  to  (jreat 
consideration  upon  this  point,  and  migiit, 
perhaps,  Justity,  in  the  absence  of  oppos- 
ing evidence,  a  presumption  of  delivery." 
In  Parmelee  v.  Simpson,  6  Wall.  81,  one 
Bovey  conveyed  certain  real  estate  to 
Simpson,  to  whom  he  was  indebted,  and 
placed  the  deed  on  record  without  tlie 
knowledge  of  Simpson.  Two  days  later 
be  mortgaged  thesame  lands  to  Parmelee, 
and  the  mortgage  was  recorded  before 
Simpson  knew  of  the  deed  to  him.  and  the 
court  held  that  the  mortgage  tunk  preced- 
ence over  the  deed.  The  court  said: 
"The  placing  of  the  deed  on  record  was 
Bovey's  own  act,  and  done  without  the 
assent  of  Simpson.  Under  tliis  state  ot 
facts  there  was  manifestly  no  delivery. 
The  execution  and  registration  of  a  deed, 
and  delivery  of  it  for  that  purpose,  does 
not  vest  the  title  in  the  grantee.  If  Simp- 
son had  aereed  to  accept  the  deed  in  liqui- 
dation of  his  debt,  and  constituted  the 
i-egister  his  agent  to  receive  it,  then  the  de- 
livery of  the  deed  to  the  register  would 
have  been,  lu  legal  contemplation,  a  de- 
livery to  him."  See,  also.  Maynard  v. 
Maynard,  10  Mass.  466;  Samson  v.  Thorn- 
ton, S  Mete.  (Mass.)  281 ;  Jackson  v.  Plilpps, 
12  Johns.  419;  Jackson  v.  Leek,  12  Wend. 
105.  So,  in  this  case,  thedelivery  of  thedeed 
toJones  did  notvest  the  title  inthedefend- 
ant ;  and  before  she  knew  of  its  existence 
and  had  an  opportunity  to  accept  it,  the 
title  passed  upon  the  death  of  Peck  to 
the  plaintiffs  by  operation  of  law.  The 
Judgment  of  the  district  court  is  affirmed. 

Zanb,  C.  J.,  and  Blackbubn,  J., concur. 


(7  Utah,  475) 

Goodwin  v.  Hamilton  et  at. 
(Supreme  Court  of  Utah.    Sept  13, 1891.) 

Appeal— PiNDisos— Evidence. 
Where  the  evidence  supports  the  findings 
of  the  court  below,  and  there  is  uo  error  in  the 
record,  the  Judgment  will  be  sustained. 

Appeal  from  district  court.  Salt  Lake 
county;  Thomas  J.  Andkrbon,  Justice. 

Action  by  J.  M.  Goodwin  against  A.  N. 
Hamilton  and  otiiers.  Judgment  for 
.plaintiff.    Defendants  appeal.    Atflrmed. 

J.  a.  Sutherland, \orappel\ant8.  Arthur 
BzowB,  for  respondent. 

Zane,  C.  J.  The  court  below  found  that 
prior  to  1886  the  plaintiff  and  the  defend- 
ant A.  N.  Hamilton  were  the  owners  of  120 
acres  of  land,  situated  within  the  limits  of 
Salt  Lake  City;  that  each  owned  an  un- 
divided one-half  of  it,  subject  to  a  mort- 
gageof  $3,000;  that  Hamilton, for  himself, 
and  by  virtue  of  a  power  of  attorney  from 
Goodwin,  conveyed  thesame  to  defendant 
De  Lashinutt,  in  pursuance  ot  a  contract 
requlriug  him  to  divide  It  Into  lots  and 
blocks,  and  dispose  of  it  to  the  best  ad- 
vantage; and  to  retain  of  the  proceeds 
such  UKjney  as  he  might  advance  in  plat- 
ting and  selling,  and  such  as  he  might  pay 
to  remove  the  mortgage,  and  one-fourth 
ot  the  net  proceeds,  and  to  pay  to  Good- 


win and  Hamilton  the  other  tliree-fonrtbs. 
There  was  evidence  tending  to  prove  that 
ttie  defendant  A.  N.  Hamilton,  before  the 
institution  of  this  suit,  assigned  all  of  his 
interest  in  the  laud  and  by  virtue  of  the 
contract  to  his  wife,  Mary  A.  Hamilton. 
As  to  that  issue  the  court  found  that  no 
assignment  was  made  until  after  the  sale 
of  the  laud  by  De  Lashmutt  to  tlie  pur- 
chasers Kinney  and  Gourlay  on  the  2d  day 
of  July,  1887;  and  further,  that,  if  any  such 
assignment  was  made  after  that  time.  It 
was  iiiiuiaterial  to  the  rights  of  the  par- 
ties. Mrs.  Hum  11  ton  is  not  a  party  to  this 
suit,  and,  if  she  has  a  substantial  eq- 
uity In  tliese  funds,  she  will  be  at  liberty 
to  institute  proceedings  to  obtain  It.  We 
are  not  disposed  to  disturb  this  finding  o( 
the  court  below.  It  appears  ft\rther  from 
the  findings  and  the  evidence  that  De 
Lashmutt  advanced  to  plaintiff  and  de- 
fendant Hamilton  91,000,  upon  which  be 
was  entitled  by  the  contract  to  10  per 
cent,  per  annum  Interest  until  repaid; 
that  plaintiff  and  Hamilton  negotiated 
the  sale  ot  the  property  tor  $10,000,  and 
that  De  Lashmutt  executed  and  delivered 
the  deed ;  that  it  was  not  platted  and  sold 
In  lots,  and  that  it  would  have  brought 
much  more  if  it  bad  been  so  platted  and 
sold,  as  the  contract  required.  The  court 
below  allowed  De  Lashmutt  the  amount 
advanced  by  him  and  interest,  as  provided 
by  the  contract,  and  held  that  he  was  not 
entitled  to  one-fourth  of  the  net  proceeds 
ot  the  sale.  We  are  not  disposed  to  dis- 
turb this  finding  and  holding  of  the  court. 
We  are  of  the  opinion  that  the  court  be- 
low did  substantial  Justice.  We  do  not 
find  any  error  in  this  record  requiring  us 
to  reverne  tlie  Judgment  of  tbe  court  be- 
low.   Judgment  affirmed. 

Blackburn  and  Miner,  JJ,,  concur. 


Meyers  et  al.  v.  Pacific  Const.  Co. 
{Suvreme  Court  of  Oregon.    July  8, 1881.) 

CON'TBAOTS— SOBMISSION  OV  DlSPOm— FbAUD— 

Actions. 
The  contract  under  which  plaintiff  per- 
formed work  for  defendant  construction  company 
in  building  a  railroad  provided  that  monthly  ad- 
vances were  to  be  made  him  on  the  basis  of  meas- 
urement and  claasiflcation  of  the  work  by  de- 
fendant's engineer,  and  that  all  disputes  as  to 
amount  or  clossiilcation  of  work  were  to  be  re- 
ferred to  the  divisional  engineer,  whose  decision 
thereon  should  be  final.  Meld,  that  plaintiil 
could  maintain  an  action  for  the  fraud  ot  de- 
fendant's engineer  in  underestimating  and  clas- 
sifying his  work,  without  alleging  that  reference 
had  been  duly  made  to  the  divisional  engineer 
or  that  he  was  privy  to  the  firaud,  so  that  the  ref- 
erence would  be  useless. 

Appeal  from  circuit  court,  Benton  coun- 
ty;  K.  S.  Bean,  Judge. 

ii.  FUua,  RutUa  MuUory,  and  John  Bur- 
nett, f<ir  appellant.  Jamea  K.  Weather- 
ibrd,  W.  S.  McFadden,  and  J.  F.  Wutsoo, 
for  respondents. 

Lord,  J.  This  action  was  brought  by 
the  plaintiffs  against  the  defendant  for 
woric  and  labor  performed  by  them  under 
three  separate  contracts  set  out  in  tiK 
complaint,  and  al^^o  for  damages  ullejjB^ 
to  have  been  sustainvd  for  breach  of  tiieMt 
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contracts  by  the  defendant.  All  the  con- 
tracts contain  the  same  provisIonB,  and 
are  Identical,  except  that  tliey  coverdlffer- 
ent  times  tor  their  performance,  and  differ- 
ent portions  of  the  railroad  to  be  con- 
structed. They  are  minute  in  detail,  apec- 
Mylnjf  the  prices  to  be  paid  for  the  va- 
rious kinds  of  work  to  be  performed,  and 
prescribing  what  Is  solid  rocK,  what  Is 
loose  rock,  what  Is  cement  jEravel,  what  Is 
hard-pan,  etc.;  and  providing:  also  that 
the  work  done  by  the  plaintiffs  shall  be 
measured  and  estimated  by  the  comjiany's 
engineer  for  each  month,  and  that  pay- 
ment shall  he  made  by  the  defendant  for 
the  amount  so  ascertained  upon  the  Ist  of 
every  month,  etc.,  less  10  per  cent.;  and 
that  such  monthly  estimate  shall  cover 
the  work  done  as  fully  as  possible  without 
complete  detail  measurements  and  calcu- 
lations of  all  parts  of  the  work  done;  but 
that  the  divisional  engineer, in  calculating 
or  claHSifylntr,  or  approving  the  tlnal  esti- 
mate, sluill  not  be  bound  by  such  monthly 
statements  and  classifications,  but  that 
such  estimates  shall  be  considered  merely 
a  basis  for  the  defendant's  monthly  ad- 
vances on  account  of  the  plaintiffs  as  con- 
tractors. And,  Anally,  these  contracts 
provide  that  "any  dispute  or  difference  be- 
tween the  company  and  the  contractors 
under  this  contract  a«  to  the  classifica- 
tion of  work  or  otherwise  shall  be  referred 
to  the  decision  of  the  divisional  engineer 
of  the  company,  whose  decision  shall  be 
final  and  conclusive  on  both  parties  to 
such  dispute  or  difference. "  The  conten- 
tion for  the  defendant  is  that,  under  these 
contracts,  neither  party  could  claim  the 
benefit  of  them  upon  any  point  In  dispute 
or  difference  arising  between  them  in  esti- 
mating or  classifying  the  work  done,  un- 
less the  same  was  submitted  to  the  dirlF- 
lonal  engineer  for  his  decision,  which 
would  be  binding  upon  tbeni  in  the  ab- 
sence of  fraud  or  gross  misconduct  evi- 
dencing bad  faith.  Hence  the  defendant 
claims  that  the  plaintiffs  are  precluded, 
by  such  stipulation  in  their  contracts, 
from  bringing  or  maintaining  any  action, 
unless  they  can  allege  and  show  that  the 
matters  in  dispute,  in  respect  to  the  work 
done  under  them,  have  been  submitted  to 
the  divisional  engineer,  and  that  his  de- 
cision In  the  premises  was  fraudulent,  or 
characterized  l)y  such  gross  mistakes  or 
misconduct  as  would  amount  to  fraud  or 
bad  faith.  Within  this  view,  a  complaint 
would  fall  to  state  a  cause  of  action  that 
omitted  to  allege  the  submission  of  the 
matter  in  dispute,  arising  out  of  the  con- 
tract, to  the  decision  of  the  divisional  en- 
gineer, and  the  misconduct  on  his  part, 
which  operated  to  avoid  the  conclusive 
effect  of  his  decision.  I'he  only  allfgation 
in  the  complaint  which  can  have  any  ref- 
erence to  this  aspect  of  the  case  is  as  fol- 
lows: **  As  a  reason  for  abandoning  said 
work  on  and  under  said  contract,  was 
and  is  that  the  estimates  of  plaintiffs' 
work,  given  by  the  defendant's  engineers, 
was  for  less  than  the  amount  of  work 
done  by  the  plaintiffs;  and  that  said  esti- 
mates and  classiflcatloD  of  said  work  by 
said  engineers  was  (also,  unfair,  and  un- 
just, and  was  made  so  by  said  eugineers 
with  the  Intent  on  the  part  of  the  defend- 


ant to  defraud  the  plalntlfls,  and  to  de- 
prive them  of  the  lust  compensation  for 
said  work."  It  would  seem  from  this  al- 
legation that  the  plaintiffs  considered  and 
intended  to  charge  that  the  estimates 
given  by  the  company's  engineers  for  the 
work  done  by  tbem  were  so  much  less 
than  they  had  in  fact  performed,  and  that 
not  only  the  estimates  of  the  same,  but 
its  classiflcation  by  them,  were  so  plainly 
wrong  and  unjust,  as  to  impute  miscon- 
duct or  bad  faith  on  their  part.  Indicating 
an  intent  to  defraud  the  plaintiffs,  and  to 
deprive  them  of  their  ]ust  compensation. 
"The  wroug  measurement  and  classiflca- 
tion of  the  work  as  rendered  by  the  com- 
pany's engineers  are  the  grounds  of  griev- 
ance,  and  to  which  the  plaintiffs  object. 
Assuming  this  to  be  true,  the  occasion 
woold  seem  to  be  an  appropriate  one  to 
Invoke  the  decision  of  the  arbiter  selected 
by  them  to  settle  snch  differences,  without 
resort  to  litigation,  unless  be  was  privy 
to  the  fraud,  or  practiced  it  himself. 
The  reference  to  bim  was  intended  to  cor- 
rect any  wrong  or  unfair  measurement  or 
classiflcation  of  the  work  done  by  the  en- 
gineers In  charge,  and  his  decision  is  bind- 
ing and  conclusive  on  both  parties  to  the 
contract,  unless  he  In  some  way  practiced 
fraud,  or  was  privy  to  it.  It  is  fraud  on 
his  part,  or  refusal  to  act  when  alleged, 
that  gives  the  right  of  action.  Now,  there 
is  a  total  absence  of  any  allegation  that 
the  Incorrect  estimates  or  classiflcations 
of  the  work  made  by  the  company's  engi- 
neers, and  alleged  to  be  so  gross  and  un- 
fair that  an  Intent  to  defraud  is  charged, 
wereor  haveever  been  submitted  to  thedl- 
vlsional  engineer,  so  that  this  matter  of 
difference  arising  out  of  the  contract  may 
have  been  decided  by  him,  and  litigation 
avoided.  The  object  of  such  stipulations 
is  to  prevent  disputes,  and  to  secure  ac- 
curacy of  measurement  and  classiflcation 
of  the  work  done.  Nor  is  there  any  alle- 
gation that  he  practiced  or  was  privy  to 
any  fraud.  All  that  is  alleged  Is  that  the 
engineers  who  made  the  measurements 
and  classifications  committed  gross  error, 
or  acted  unfairly  and  unjustly;  but  this  Is 
no  allegation  of  fraud  which  would  ex- 
cuse the  reference  of  such  disputed  ques- 
tions to  the  divisional  engineer.  It  is  ow- 
ing to  the  "upposed  competency  and  fair- 
ness of  such  officer  to  properly  classify  the 
work  performed,  and  to  acrurately  esti- 
mate It,  In  case  of  dispute  or  difference, 
that  he  has  been  selected,  and  his  decision 
made  final  and  conclusive.  A  submission 
of  the  matter  alleged  to  him,  in  the  ab- 
sence of  any  imputation  of  fraud  or  bad 
faith  on  his  part,  we  have  a  right  to  as- 
sume would  have  resulted  in  correcting 
any  mistake  or  wrong,  either  in  the  esti- 
mates or  classification  of  the  work  per- 
formed, and  thus  avoided  the  matter  now 
in  dispute.  It  is  in  this  way  that  the 
plaintiffs  would  have  received  the  just 
compensation  to  which  they  were  entitled 
under  the  terms  of  their  contract,  or  at 
least  the  kind  of  evidence  to  prove  their 
right  to  It,  in  case  of  refusal  after  Its  sub- 
mission and  decision.  It  is  therefore  in- 
cumbent on  the  plaintiffs  to  allege  and 
show  a  compliance  with  this  condition  of 
tfaslr  cufitract-  or  at  leaat  a  rmaoiicU^le  ef- 
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tort  to  comply  with  Its  condition,  before 
any  action  can  be  maintained. 

in  Howard  v.  Railroad  Co.,  69  Pa.  St. 
45)4,  there  was  a  contract  for  thf  construc- 
tion of  a  railroad,  containing,  amonf; 
other  things,  a  stipulation  o(  this  charac- 
ter, and  the  court  says:  "It  is  agreed 
that  to  prevent  disputes  the  engineer  of 
the  work  shall  in  all  cases  determine  the 
amount  or  quality  of  the  several  kiuds  of 
work  which  are  to  be  paid  for  under  the 
contract,  and  decide  every  question  which 
can  or  may  arise  relative  to  the  execution 
of  the  contract  on  the  part  of  the  con- 
tractors ;  that  his  decision  has  been  uni- 
formly held  to  be  final  and  conclusive.  It 
would  therefore  appear  that  this  suit  can- 
not be  maintained  by  all  or  any  of  the  par- 
ties of  the  first  part,  who  are  precluded  by 
their  own  covenants."  In  U.  S.  v.  Robe- 
son, 9  Pet.  310.  it  was  held  that  when  the 
parties  to  a  contract  fix  on  a  certain  mode 
by  which  the  amount  to  be  paid  shall  be 
ascertained,  the  party  that  seeks  the  en- 
forcement of  the  agreement  must  show 
that  he  has  done  everything  on  his  part 
to  carry  it  into  effect.  The  cause  of  ac- 
tion is  not  perfect  unless  the  prescribed 
mode  of  determining  the  extent  of  the  lia- 
bility has  been  pursued  or  has  been  dis- 
pensed with.  In  Searle  v.  Railroad  Oo.,i 
recently  decided  by  Mr.  Justice  Deadt, 
the  question  in  the  case  was  whether  the 
defendant  refused  to  refer  the  matter  of 
difference  to  the  divisional  engineer  under 
a  contract  identical  with  those  set  out  in 
this  record,  and  the  plaintiffs  were  al- 
lowed to  amend  their  complaint  so  as  to 
make  that  allegation,  and  maintain  the 
action.  In  Butler  v.  Tucker,  24  Wend.  449, 
it  was  held  that  where  one  party  enters 
into  a  contract  for  doing  work,  and  binds 
liimselt  that  the  whole  shall  be  done  and 
completed  to  the  entire  satisfaction  of  the 
other  party  and  of  third  persons,  in  an 
action  to  recover  the  price  stipulated  to 
be  paid  for  tlie  work  it  is  necessary  to 
aver  in  the  pleading  that  the  work  was 
done  to  the  satisfaction  of  the  arbiters 
designated  In  the  contract,  Bhonson,  J., 
saying:  "When  parties  fix  on  an  umpire, 
and  agree  to  abide  his  decision,  neither  of 
them,  without  the  consent  of  the  other, 
can  withdraw  the  question  of  performance 
from  the  common  arbiter  for  the  purpose 
of  referring  it  to  the  decision  of  a  jury. " 
In  Construction  Co.  v.  Stout,  8  Colo.  Gl,  5 
Pac.  Rep.  627,  it  was  held  in  an  action  to 
recover  a  balance  alleged  to  be  due  on  n 
contractfor  the  construction  of  thedefend- 
ant's  road,  where,  under  the  terms  of  the 
contract,  payments  are  to  become  due 
upon  the  inspection  and  estimates  of  the 
engineer  of  the  defendant  company,  no 
right  of  action  accrues  until  such  estimates 
are  procured,  unless  the  engineer  refuses 
to  act,  or  some  other  matter  in  avoidance 
apitears;  Hkck,  C. . I.,  saying:  "An  exam- 
ination of  the  cases  cited  shows  that  stip- 
ulations of  this  character  are  extensively 
used  in  contracts  relating  to  the  building 
of  railroads,  and  that  their  validity  has 
been  sustained  by  the  most  eminent 
courts.  Wiiere,  as  in  the  present  case,  an 
Inspection    and   an    estimate  by  the    en- 

"*.     'No  opinion  written. 


gineer  in  charge  of  the  work  are  reqnired 
by  the  terms  of  the  agreement  beforeeitber 
a  monthly  or  final  payment  may  be  de- 
manded, such  stipulation  forms  a  condi- 
tion precedent,  and  no  right  of  action  ex- 
ists until  such  inspection  and  estimate  are 
made.  Or,  if  a  dispute  arises  between  the 
contracting  parties  as  to  the  quality  or 
sutilciency  of  the  work  performed  under 
the  contract,  the  dispute  must  be  settled 
In  the  manner  and  by  the  person  provided 
by  the  contract  before  a  resort  may  be 
had  to  another  forum.  Delaware  &  H.  Ca- 
nal Co.  V.  Pennsylvania  Coal  Co.,  50  N.  Y. 
'£iO;  Jackson  v.  Cleveland,  19  Wis.  •400; 
Hudson  V.  McCartney,  33  Wis.  331;  Rey- 
nolds V.  Caldwell,  51  Pa.  St.  298;  Saell  v. 
Brown,  71  111.133;  Humaston  v.  Tel2graph 
Co.,  20  Wall.  20;  Fox  v.  The  Railroad,  3 
Wall.  Jr.  243.  Causes  sufficient  to  excuse  a 
i-esort  to  the  arbiter  designated  in  the 
agreement  may  arise,  as  where  he  refuses 
to  act,  or  is  prevented  from  acting  by  the 
opposite  party.  But  one  of  the  parties 
cannot  arbitrarily  ignore  or  revoke  the 
stipulation,  and  resort  in  the  firstlustance 
to  the  courts  of  law. "  In  Railroad  Co.  v. 
Riley,  7  Colo.  494, 4  Pac.  Rep.  785,  the  action 
was  brought  to  recover  a  balance  claimed 
to  be  due  for  grading  seven  sections  o(  the 
defendant's  railroad.  The  appellee  claimed 
that  the  total  amount  of  work  done  by 
him  was  underestimate<)  by  the  engineer, 
and  that  consequently  bis  compensation 
was  less  by  several  thousand  dollars  than 
it  should  have  been.  In  this  regard,  tlie 
grievances  were  like  the  case  at  bar.  But 
the  court  says:  "His  position  is,  and 
must  be,  that  the  aggregate  amount  of 
grading  done  under  the  contract  ia  not 
one  of  the  matters  as  to  which  the  en- 
Klneer's  decision  was  to  be  final  and  con- 
clusive. Upon  this  view  alone  could  he 
have  maintained  bis  action;  for  the  en- 
gineer had  passed  upon  the  measurement, 
and  fixed  the  amount  of  work  to  be  per- 
formed. Appellee  charged  no  fraud 
against  the  officer,  nor  does  he  aver  or  at- 
tempt to  prove  any  such  mistake  on  the 
letter's  part  as  will  vitiate  his  determina- 
tion of  the  question.  These  things  being 
true,  the  engineer's  decision  would  be 
final  if  the  mutter  is  covered  by  the  itali- 
cized phrases  in  the  paragraph  of  the 
agreement. "  Condon  v.  Railroad  Co.,  14 
Grat.  302;  Vanderwer.ker  v.  Railroad  Co., 
27  Vt.  130.  In  the  case  at  bar  the  matter 
alleged,  affecting  the  plaintiffs'  right  of 
compensation,  is  that  the  estimates  of  the 
work  performed  by  them  were  grossly  un- 
derestimated and  wrongly  classified  by 
tbecompauy's engineers,  theidentlcal  mat- 
ter as  to  which  the  divisional  engineer's 
decision  was  to  be  final  and  conclusive. 
The  ]>lain  tiffs  charge  no  fraud  against  the 
divisional  engineer,  nor  do  they  aver  any, 
or  any  excuse  for  not  resorting  to  him, 
and  yet  attempt  to  maintain  the  action 
in  disregard  of  their  stipulation.  Where 
parties  standing  upon  an  equal  tooting 
dell beratol.v select  a  person  as  fit  and  com- 
petent to  decide,  and  by  whose  determina- 
tioa  they  have  agreed  to  abide,  it  is  but 
reasonable  and  proper  that  the  contractor 
should  be  held  to  the  performance  of  his 
agreement.  Hudson  v.  McCartney,  33  Wis. 
331.    The  divisional  engineer  was  selected 
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and  the  stipulation  entered  Into  tor  the 
sole  purpose  of  settling  all  differences 
which  might  arlHO  in  eHtiinating  the  work 
done,  Its  clasRlficatlon,  and  matters  of 
that  kind;  making  his  decision  final  so 
that  litigation— the  present  action— might 
be  avoided.  It  is  on  account  of  these  al- 
leged erroneous  ineuBuremeiits  and  class!- 
llcaticins  that  a  dispute  or  difference  ex- 
ists, whereby  the  plaintiffs  claim  they 
have  not  received  as  much  money  as  was 
their  due  under  the  contract.  This  Is  the 
foundation  of  their  grievance.  Their  con- 
tract provides  the  person  to  whom  shall 
be  referred  such  disputes  or  differences  as 
to  the  calculation  and  classiflcation  of 
the  work  performed,  and  until  such  refer- 
ence Is  made  there  Is  no  performance  of 
this  condition,  and  no  right  of  action  ex- 
ists. It  is  intended  to  prevent  the  parties 
to  it  from  resorting  to  the  law  to  settle 
their  differences  when  the  contract  has 
provided  the  person  to  determine  the  mat- 
ter, and  whose  decision  is  final  in  the  ab- 
sence of  fraud  or  palpable  mistake.  It 
operates  alike  on  both,  and,  before  any  of 
the  parties  to  the  contract  can  claim  any 
benefit  from  It  in  regard  to  any  differences 
which  may  arise  between  them,  either  as 
to  the  classilioation  or  otherwise  of  the 
work  pRrformed,  the  matter  must  be  re- 
ferred to  the  divisional  engineer  tor  bis 
decision,  and  until  that  is  done,  or  some 
valid  reason  alleged  lor  not  doing  It,  no 
right  of  action  exists.  It  is  enough  that 
the  parties  have  seen  fit  to  insert  the  con- 
dition that  any  dispute  or  difference  aris- 
ing under  their  contract  "as  to  the  classi- 
fication of  the  work  or  otherwise"  shall 
be  referred  to  such  officer,  wlinse  decision 
shall  be  final,  that  its  performance  is  re- 
quired before  resort  can  be  had  to  any 
legal  tribuaul.  The  plaintiffs  are  as  much 
bound  by  this  part  of  their  contract  as 
ainy  other,  and  it  is  necessary  for  them 
to  allege  and  show  compliance  with  it,  or 
at  least  some  excuse  for  not  doing  it,  be- 
fore they  can  maintain  an  action.  As  the 
allegation  Is  insufficient,  in  the  view  ex- 
pressed, to  show  a  breach,  or  give  a  right 
of  action.  It  results  that  the  overruling  of 
the  demurrer,  tlio  adrolSHion  of  the  evi- 
dence, and  the  giving  of  the  first  instruc- 
tion excepted  to  was  error  tor  which  the 
judgment  must  be  reversed,  and  the  cause 
remanded  for  such  further  proceedings  as 
may  be  proper,  not  Inconsistent  with  this 
opinion. 

Bean,  J.,  did  not  participate  iu  this  de- 
cision. 


KiRMAN  et  al.  V.  HfNEWiLL  et  at.    (No. 

14,463.) 

(Supreme  Court  of  C<iUfomla.     Sept.  11,  1891.) 

Appeal— When  Takes— Scpeksedeas. 

1.  In  California,  an  appeal  from  a  Judgment 
taken  more  than  onn  year  from  the  entiy  thereof 
will  be  dismissed. 

2.  Whether  superscdeaa  should  bo  granted 
pending  an  appeal  from  an  order  denying  a  new 
trial  will  not  be  considered  on  motion  to  dismisa 
an  appeal  from  the  Judgment 

In  bank.     Appeal  from  superior  court, 
Mono  county ;  O.  F.  Hakes,  Tudgre. 
Action   by   Kirman  and  others  against 


Hnnewilland  others.  Judgmeuttorplain- 
tiffs,  and  defendants  appeal.  Dismissed. 
Win.  O.  Parker,  C.  A.  Scltuaian,  axxAJas. 
E.  Ooodnl,  for  appellants.  Richard  S. 
Miner,  for  respoudeuts. 

Per  CtRiA.M.  Motion  todismlssappeal. 
The  Juilgmt^nt  in  this  cause  was  entered 
November  2,  18SS,  and  the  appeal  there- 
from was  not  taken  until  more  than  one 
year  thereafter,  viz.,  December  8,  1890. 
The  motion  to  dismiss  the  appeal  there- 
from mast  therefore  be  granted.  Wheth- 
er the  a  pi>ellants  are  entitled  to  have  the 
execution  ot  the  judgment  stayed  until  the 
determination  of  the  appeal  from  the  or- 
der denying  a  new  trial,  cannot  he  consid- 
ered upon  this  motion.  See  Fulton  v. 
Hanna,  40  Cal.  278.  The  appeal  from  the 
judgment  is  dismissed. 


Ely  v.  Ferhuro.n.    (No.  13,283.) 

{Sxiweme  Coxirt  of  Californta.     Sept  14,  1891.) 

Watbb-Kiqht — Appkopriaxion  of  Spbinos — 
Public  Land. 

1.  A  rightful  occupant  of  publlo  land  can 
acquire  a  water-right  which  will  become  appur- 
tenant thereto,  althou(;h  the  laud  was  unsurveyed, 
and  he  had  no  legal  title  when  the  right 'was 
acquired. 

2.  Water  flowing  from  springs  may  be  appro- 
priated under  Civil  Code  Cal.  i  1410,  providing 
for  the  appropriation  of  "running  water  flowing 
in  a  river  or  stream  or  down  a  canon  or  ravine. " 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  Lakecoun- 
ty  ;  KoDNEY  J.  HuDSO.v.  Judge. 

Action  by  Ucnjanilu  Ely  against  Louisa 
J.  Ferguson  to  restrain  her  from  obstruct- 
ing the  flow  of  water  in  ditch  owned  by 
plaintiff.  Decree  for  iilaintltt,  and  defend- 
ant appeals.    Affirmed. 

II.  yv.  Crump,  (Ira  C.  Jenks,  of  counsel,) 
for  appellant.  F.  E.  Baker,  for  respond- 
ent. 

Belcuer,  C.  The  plaintiff  brought  thia 
action  to  obtain  a  perpetual  injunction 
restraining  the  defendant  from  obstructing 
the  flow  of  water  Into  a  ditch  constructed 
to  convey  the  wuterto  his  land,  to  be  there 
used  tor  domestic  and  irrigating  purposes. 
Thecourt  below  granted  the  injunction  as 
prayed  for,  and  the  defendant  appeals 
from  the  judgment  and  an  order  denying 
a  new  trial. 

The  ditch  referred  to  was  constructed  in 
1S02  by  one  Jamison,  and  It  extended  from 
the  land  now  owned  by  plaintiff  to  that 
now  owned  liy  defendant.  These  two 
tracts  of  land  weresituate  in  Lake  county, 
and  were  then  public  land  ot  the  United 
States,  but  were  separately  Inclosed,  and 
occupied  by  Jamison.  On  the  land  now 
owned  by  defendant  there  was  a  marsh 
containing  about  four  acres,  an(]  on  one 
side  of  it  were  liills,near  the  base  of  which 
several  springs  of  water  flowed  out,  car- 
rying in  the  aggregate,  during  the  summer 
and  fall  months,  aa  estimated,  about  24 
Inches  of  water  measured  under  a  4-inch 
piessnre.  These  waters  flowed  into  the 
marsh,  and  thence  through  a  natural 
channel  to  and  across  the  land  now  owned 
by  plaintill.  The  ditch  was  constructed 
around  the  side  ot  the  marsh  so  as  to  take 
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In  the  waters  of  all  thesprinsB  and  con- 
duct  them  to  plalntltTs  land  at  points 
higher  than  they  would  otherwise  have 
reached.  lu  1867  .lamlHon  posted  and  had 
recorded  a  notice  that  he  claimed  all  ttie 
water  flowing  from  the  different  sprinss 
for  purposes  of  IrriKatiou.  In  1870  he  Bold 
his  poBRCSsory  claim  to  the  land  now 
owned  by  defendant,  and  one-halt  of  the 
water  appropriated  by  lilm,  to  one  Cham- 
bers, and  reserved  by  his  deed  the  other 
half  of  the  water  for  use  on  the  land  now 
owned  by  the  plaintiff,  where  be  then  lived. 
In  1872  he  posted  and  caused  to  berecorded 
another  notice  of  appropriation,  in  which 
he  claimed  one-half  of  the  water  flowing 
from  the  different  springs,  amounting  to 
12  inches  under  a  4-inch  pressure,  and  the 
ditch  already  constructed.  Chambers 
sold  his  possessory  claim  to  R.  K.  Fergu- 
son, the  defendant's  predecessor  In  inter- 
est, who  in  18S.5  obtained  a  United  States 
patent  to  the  land,  "subject,  however,  to 
any  vested  and  accrued  wnter-rights  for 
mining,  agricultural,  manufacturing,  or 
other  purposes,  and  rights  to  ditches  and 
reservoirs  used  in  connection  with  such 
water-rights."  Jamison  continued  to 
live  on  the  land  now  owned  by  the  plain- 
tiff, and  to  use  the  water  caiTied  to  it  by 
his  ditch  for  Irrigating  and  other  purposes, 
until  1872.  when  he  conveyed  the  land  with 
its  appurtenances  to  one  White,  who  in 
1878  obtained  a  United  States  patent  there- 
for. White  conveyed  to  Getz  in  1879,  and 
(5etz  to  tiie  plaintiff  In  188S,  who  has  ever 
since  been  the  owner  of  the  land.  Each 
of  these  do(!d8  described  the  land  and 
granted  the  title  thereto,  with  its  appur- 
tenances. Each  of  the  plaintiff's  grantors, 
while  they  respectively  owned  the  land, 
and  afterwards  the  plaintiff,  continued  to 
claim  and  use  thereon  one-half  of  the  water 
flowing  from  the  springs  until  June,  1887, 
wijcn  the  defendant  obstructed  the  ditch, 
and  thereby  prevented  any  of  the  said 
waters  from  flowing  through  the  same  to 
plaintiff's  laud. 

Only  two  points  are  made  for  a  reversal 
of  the  judgment.  It  is  claimed— First, 
that  water  flowing  from  springs  cannot 
l)e  appropriated,  citing  section  1410  o(  the 
Civil  Code,  which  provides:  "The  right  to 
the  use  of  running  waterflowing  in  a  river 
or  stream,  or  down  a  canon  or  ravine, 
may  be  acquired  by  appropriation;"  and, 
ficpond,  that,  if  Jamison  did  acquire  a 
right  to  the  use  of  the  water  of  the  springs 
and  marsh,  the  land  to  which  he  conduct- 
ed it  was  then  nnsurveyed  public  land,  to 
which  ho  had  no  semblance  of  title,  and 
hence  the  water-right  did  not  become  ap- 
purtenant to  the  land,  and  could  not  be 
passed  to  another  except  by  deed.  We 
do  not  thinlt  either  of  these  ciaiuis  can  be 
sustained.  Water  flowing  from  springs, 
»8  the  evidence  showed  and  the  court 
found  that  this  water  did,  may  l)e  appro- 
priated. Cross  v.  Kltts,  69  Cal.  222,  10 
Poc.  Rep.  409;  Pe  Necochea  v.  Curtis,  80 
Cal.  307,  20  Pac.  Rep.  503,  and  22  Pac.  Rep. 
198.  And  the  fact  that  the  ditch  was  con- 
structed up  to  the  mouth  of  the  largest 
spring,  as  testifled  by  some  of  defendant's 
witnesses,  cannot  affect  the  result. 

So  the  fact  that  the  land  to  which  the 
water  waa  taken  by  Jamison  was  at  the 


time  nnsnrveyeil  public  land  did  not  pre- 
ventthe  water  from  becoming  appurtenant 
thereto.  He  was  not  a  trespastfer  on  the 
land,  hut  a  rightful  occupant.  All  public 
lands  are  open  to  occupation  and  settle- 
ment by  cititens  of  the  United  States,  or 
those  who  have  declared  their  intention  to 
become  such.  He  was  living  on  the  land, 
having  an  orchard  and  garden  thereon,  and 
farming  a  part  of  it.  And  from  the  earliest 
times  in  this  state  it  has  been  customary 
to  divert  water  onto  the  public  lands  for 
mining,  agricultural,  and  other  purposes, 
and  this  right  was,  in  1866,  confirmed  and 
approved  by  act  of  congress.  See  act  and 
authorities  cited  in  De  Necochea  v.  Curtis, 
supra.  The  Civil  Code  provides :  "A  thing 
is  deemed  to  be  incidental  or  appurtenant 
to  laud  when  it  is  by  right  used  with  the 
land  for  its  benefit ;  as  in  the  case  of  a  way 
or  water-course,  or  of  a  passage  for  light, 
air,  or  heat,  from  or  across  the  land  of  an- 
other. "  Section  6<i2.  And  see  Farmer  v. 
Water  Co..  66  Cal.  11.  It  follows,  in  our 
opinion,  that  the  court  below  rightly 
granted  the  injunction,  and  that  the  judg- 
ment and  order  should  be  affirmed. 

Woconcur:  Fitzoekalu,C.;  Vasci.ikf,C. 

Per  Cckiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  affirmed. 
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Marbton  v.  White  et  al.    (No.  14,323.) 

(Supreme  Court  of  California.    Sopt  4, 1891.) 

FORECLOSUBB— BlLB  BN  MaSSS. 

Where  distinct  parcels  of  land  have  been 
soparately  offered  at  a  foreclosure  sale  without 
bids  being  received  therefor,  a  sale  en  mas9e  is 
not  invalid  under  Code  Civil  Proc.  Cal.  S  BiH, 
providing  that  when  the  sale  is  of  real  propei'ty, 
consisting  of  several  known  lots  or  parcels,  they 
must  be  sold  separately,  and  that  the  juagment 
debtor,  if  present,  may  also  dlreot  the  order  in 
which  the  property  shall  be  sold,  when  it  consists 
or  several  parcels,  or  of  articles  which  uan  be 
sold  to  advantage  separately;  and  the  sheriff 
must  follow  suuh  directions. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  San  Diego 
county;  John  R.  Aitkbs,  Judge. 

Action  by  George  W.  Marstcm  against 
Arville  A.  Wliite  and  others  to  foreclose  a 
mortgage.  There  was  a  decree  of  fore- 
closure, and  a  sale  thereunder,  which  de- 
f(>n(iantB  afterwards  moved  to  set  aside. 
The  court  denied  the  motion,  and  defend- 
ants appeal  from  the  order.    Affirmed. 

Conklin  &  //»£/>e.<i,  for  appellants.  Z.r7ce, 
McDonald  Jt  Beuderaon,  for  respondent. 

Belcher,  C.  This  is  an  appeal  from  an 
order  refusing  to.  set  asidv  a  sale  of  real 
property  under  a  decree  of  fore<'lo8ure  of 
mortgages  upon  the  property  It  appears 
from  the  bill  of  exceptions  tnat  the  prop- 
erty described  in  the  mortgages  and  decree 
of  foreclosure  consisted  of  two  parcels  of 
land  known  as  "Lot  D"  and  "Lot  I"  In 
block  G,  of  Horton'M  addition  to  the  city 
of  San  Diego.  The  decree  was  duly  ren- 
dered on  the  12th  day  of  October.  1889,  and 
thereafter,  on  the  Sd  day  of  March,  1890, 
when  the  sheriff  of  San  Oiegocounty,  after 
due  notice,  was  about  to  sell  the  property 
under  an  order  of  sale  issued  in  pursuance 
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of  tbe  decree,  tbn  appellant  directed  the 
Nheriff,  both  orally  and  In  writing,  to  sell 
the  lots  separately,  and  an  to  the  order  in 
which  they  ebonld  be  Bold.  The  eherlR 
otfer<>d  the  lots  for  sale  separately,  as  di- 
rected, but  received  no  bids  for  either  of 
them,  and  lie  then  offered  them  as  a  whole, 
and  they  were  struck  off  and  sold  to  the 
respondent,  who  was  the  highest  bidder, 
and  one  of  the  mortgagees.  A  retam  to 
this  effect  was  made  on  the  writ,  and  a 
C9rtiflcate  of  sale  given  to  the  purchaser. 
On  the  14th  of  August,  1890,  tbe  appellant 
served  upon  the  respondent  her  affidavit 
and  notice  of  motion  to  set  aside  the  sale 
upon  the  ground  that  tbe  lots  were  not 
sold  separately  as  required  by  section  694 
of  the  Code  of  Civil  Procedure,  and  as  di- 
rected by  her.  When  this  motion  came  on 
to  be  heard,  the  appellant  Introduced  in 
evidence  her  notice  of  motion  and  atfldavlt 
in  support  thereof,  a  copy  of  the  notice 
served  on  the  sheriff  prior  to  tbe  sale,  the 
order  of  sale  and  ths  sheriff's  return  there- 
on, and  then  rested.  After  argument  by 
counsel  for  the  respective  parties,  the  court 
denied  the  motion,  and  the  appellant  ex- 
cepted to  the  ruling. 

Section  694  of  the  Code  of  Civil  Procedure 
provides  that  "when  the  sale  Is  of  real  prop- 
erty, consisting  of  several  known  lots  or 
parcels,  they  must  be  sold  separately ;  or, 
when  a  portion  of  such  real  property  is 
claimed  by  a  third  person,  and  he  requirps 
It  to  be  sold  separately,  such  portion  must 
bethuBBold.  The  judgment  debtor.  If  pres- 
ent at  the  sale,  may  also  direct  the  order 
In  which  property,  real  or  personal,  shall 
be  sold,  when  such  property  consists  of 
several  known  lots  or  parcels,  or  of  arti- 
cles which  can  be  sold  to  advantage  sepa- 
rately; and  the  sheriff  must  follow  such 
directions. "  It  has  been  held  that  this  sec- 
tion Is  applicable  to  sales  under  adecreeof 
foreclosure,  when  the  decree  is  silent  as 
to  the  manner  or  order  In  which  the  seij- 
arate  parcels  shall  be  sold.  Improvement 
Co.  V.  Bedford.  (Cal.)  27  Pac.  Kep.  39.  It 
does  not,  however,  render  a  sale  of  sepa- 
rate parcels  en  masse,  in  disregard  of  its 
repnli-ements.  absolutely  void.  Such  a 
Ralel8voldable,and.on  timely  application, 
will  ordinarily  t>e  set  aside.  San  Francis- 
co V.  Plxley,  21  Cal.  67;  Blood  v.  Light,  88 
Cal.  6.54;  Hrowne  v.  Ferrea.  51  Cnl.  Ttn2; 
Vigoureux  v.  Murphy,  54  Cal.  346.  But 
while  the  rule  declared  by  the  Code  as 
above  Is  controlling,  and  should  he  strlct- 
lyfoUowcd. still  it  cannot  be  held  to  apply 
where  each  distinct  parcel  Is  first  offered 
for  sale  separately,  and  no  bids  are  re- 
ceived. In  such  case  the  property  may 
then  be  offered  and  sold  as  a  whole,  anil 
the  sale  will  be  upheld  unless  other  rea- 
sons apiiear  for  setting  it  aside.  The  rule 
applicable  to  such  cases  is  stated,  and,  as 
we  think,  correctly,  in  Freeman  on  Esecn- 
tlons,  §  296,  as  follows:  "The  rule  that 
distinct  parcels  should  be  ^'epa^ateIy  sold 
Is  not  generally  enforced  to  the  extent  of 
denying  the  right  to  sell  when  the  sale  can 
be  matk  'n  no  other  way.  Hence  the  offi- 
cer, after  offering  the  parcels  separately, 
and  in  various  combinations,  without  re- 
ceiving any  bids,  may  then  offer  and  sell 
tbem  ea  maase. "  And  see  authorities  uit- 
ed.  Here  tbe  lots  were  offered  separately, 
CaI.Rep.  26-28  P.— 37 


as  directed  by  the  appellant,  and  the  only 
erf  iind  urged  for  setting  asldethesaiewaa 
that  they  were  then  sold  together.  This, 
as  we  have  seen,  was  not  a  valid  ground, 
and  hence  It  follows  that  the  order  ap- 
pealed from  was  proper,  and  should  be 
affirmed. 

We  concur:  Vanclief,  C;  Fitzgbb- 
ALD,  C. 

Peb  Coriam,  For  the  reasons  given  in 
the  foregoing  opinion  the  order  appealed 
from  Is  affirmed. 
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MiLLEB  V.  Scabs  et  al.  (No.  14,371.) 
(Su/preme  Court  of  Calif omia.  Sept  19, 1891.) 
Escrow — Ikcohplete  Contract. 
'  Where  a  contract  for  the  exchange  of  lands 
was  not  to  be  complete  until  the  parties  were 
satisfied  as  to  the  title,  the  deposit  of  a  deed 
with  a  third  person  by  one  party  for  delivery  to 
the  other  "when  everything  is  all  right  and  per- 
fected, "  does  not  constitute  a  delivery  In  esorow. 

Department  2.  Appeal  from  superior 
court,  Los  Angeles  county;  William  P. 
Wade,  Judge. 

Action  by  Miller  against  Sears  to  re- 
cover possession  of  certain  deeds  and 
mortgages.  Plaintiff  was  nonsuited,  and 
appeals.    Reversed. 

Gould  &  Stiintord,  for  appellant.  E.  W. 
SarffPDt  and  Albert  M.  Utephena,  for  re- 
spondents. 

De  Haven,  3.  This  Is  an  action  to  re- 
cover the  possession  of  certain  described 
Instruments,  consisting  of  a  note,  mort- 
gage, and  two  deeds,  each  signed  by  the 
plaintiff,  and  alleged  to  have  been  depos- 
ited with  the  defendants.  The  plaintiff 
was  nonsuited,  and  the  question  before  us 
Is  whether  the  testimony  of  plaintiff  was 
such  as  to  show  that  the  documents  in 
controversy  were  delivered  by  him  to  de- 
fendants in  escrow,  as  claimed  by  them. 

We  think  the  fair  import  of  the  testi- 
mony Is  to  the  effect  that  plaintiff  had 
made  an  agreement,  subject  to  f urthercon- 
sideratlon  as  to  title,  with  one  Stlmson 
and  a  Mrs.  Bnttner  for  the  purchase  of  cer- 
tain property  from  them,  and  the  sale  by 
him  of  certain  lots  to  them,  and  as  part  oi 
this  transaction  the  note,  mortgage,  and 
deeds  of  plaintiff  and  the  deed  of  Stlmson 
and  Mrs.  Bnttner  for  plaintiff  were  signed 
and  left  with  defendants  to  be  delivered 
"  when  everything  was  all  rigitt  and  per- 
fected. "  Upon  this  point  the  plaintiff  tes- 
tified: "I  said  to  Mr.  Sears:  'You  take 
these  papers,  and  when  everything  is  all 
right  and  perfected,  you  give  these  papers 
to  me,  and  these  others  to  hlni.'  That 
was  the  agreement.  •  »  •  The  trans- 
action was  not  completed  on  that  da.v 
because  we  bad  no  abstract  of  title  at 
the  time.  We  knew  nothing  about  tbe 
titles,  and  we  had  to  leave  that  to  after- 
conslderatlon.  If  It  had  been  perfect,  of 
course  we  should  hnve  handed  over  the 
papers."  Upon  this  state  of  facts  It  can- 
not be  held  that  plaintiff's  papers  were 
delivered  to  tbe  defendants  as  an  escrow. 
There  was  nn  contract  of  sale  concluded 
between  tbe  plaintiff  and  the  other  par- 
ties to  tbe  negotiation,  as  tbe  question  of 
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title  remained  to  be  settlet!  to  the  aatis- 
faction  of  the  contracting  partiea.  This 
fact  alone  is  (ntal  to  the  contention  of  re- 
spondents that  they  held  the  documents 
in  controversy  as  an  escrow.  The  law 
upon  this  point  is  very  clearly  stated  by 
Mr.  Juhtlce  Uiiodes  in  delivering  the  opin- 
ion of  this  court  In  Fitch  v.  Bunch,  30  <:al. 
209,  as  follows:  "An  escrow  differs  from 
a  deed  in  one  particular  only,  and  that  is 
the  delivery.  Not  only  must  there  be  siif- 
flcieut  parties,  a  proper  subject-matter, 
and  a  coasideration,  but  the  parties  mast 
have  actually  contracted.  •  •  •  The 
actual  contract  of  sale  on  the  one  olde 
and  of  purchase  on  the  other  Is  as  es- 
sential to  constitute  the  Instrument  an 
escrow  as  that  it  be  executed  by  tlie  gran- 
tor; and  until  both  parties  have  definitely 
assented  to  the  contract  the  instrument 
executed  by  the  proposed  grantor,  though 
in  form  a  deed,  is  neither  a  deed  nor  an  es- 
crow; and  it  makes  no  difference  whether 
the  instrument  remains  in  the  possession 
of  the  nominal  grantor  or  Is  placed  In  the 
hands  of  a  third  party  pentiing  the  pro- 
posals for  the  sale  or  purchase. "  But,  In 
addition  to  this,  we  do  not  think  that  it 
can  be  held,  upon  the  facts  above  stated, 
that  the  defendants  were  given  the  right 
to  deliver  these  papers  without  further 
direction  from  the  plaintiff.  The  delivery 
was  not  absolute  and  beyond  the  control 
of  the  plaintiff.  There  was  to  be  no  deliv- 
ery to  the  other  parties  until  "everything 
was  all  right  and  perfected;"  and,  as  there 
Is  nothing  in  the  evidence  to  indicate  that 
this  matter  was  to  be  determined  except 
by  the  future  agreement  of  the  parties 
tbemselves.  It  follows  that  deleudants 
held  thcdocuments  In  controversy  as  mere 
depositaries,  subject  to  the  future  direc- 
tion of  the  plaintiff,  and  were  not  author- 
ized to  do  unythiug  with  them  until  noti- 
fle<l  by  plaintiff  that  he  was  satisfied 
with  the  title  he  was  to  receive.  For  this 
reason  also  It  must  be  held  that  the  evi- 
dence does  not  show  a  delivery  of  these 
instruments  in  escrow.  James  v.  Vnnder- 
heyden,  1  Paige,  3H6.  It  follows  from  the 
foregoing  views  that  the  court  erred  in 
grunting  the  motion  tor  nonsuit.  Judg- 
ment and  order  reversed. 

We  concur:     Beatty,  C.  J.;   McFar- 
LAND,  J. 

n  Cal.  48 

Sappenfield  v.  Mai.n  St.  &.  A.  P.  R.  Co. 
{No.  14.155.) 

(Suprerrus  Court  of  California.    Sept.  5, 1891.) 

Injur!  to  Emplote  —  Defective  Appliances — 
Opinion  Evidence. 

1.  Where  the  pin  holding  the  single-trce  to 
the  draw-head  of  a  street  car  camo  out,  releasing 
the  horse,  and  the  driver  was  dragged  over  the 
dash-board,  it  was  error,  in  an  action  for  the  re- 
sulting injury,  to  charge  that  it  is  the  duty  of  a 
master  to  furnish  such  appliances  "as  combine 
the  greatest  safety  with  practical  use;"  since  a 
master  ne<9d  only  furnish  appliances  reasonably 
safe,  l.cough  better  ones  exist;  and  a  subsequent 
charge,  given  at  the  master's  request,  which  cor- 
rectly states  the  law,  does  not  cure  the  error. 

a.  UnderCodeClvll  Proc.  Cal.  S  1S70,  subd.  9, 
which  provides  that  a  witness  may  give  his  opin- 
ion "on  a  question  of  science,  art,  or  trade,  when 
he  Is  skilled  therein, "  it  is  error  to  allow  a  wit- 
ness, who  for  about  two  years  has  been  a  driver 


and  conductor  on  the  railway,  to  testify  whether  in 
his  opinion  tho  pin  was  "safe;"  since  he  should 
have  testified  only  as  to  facts,  leaving  It  to  the 
jary  to  draw  inferences  therefrom. 

3.  Evidence  that  soon  after  the  accident  the 
railway  company  substituted  a  new  and  safer  piu 
in  all  its  cars,  is  incompetent  as  an  admission  oS 
prior  negligence. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  Walter  Van 
Dykk,  Judge. 

Action  lor  personal  injuries  by  one  Sap- 
penfleld  against  the  Main  Street  &  Agricult- 
ural Park  Railroad  CmnpHiiy.  Verdict 
and  judgment  for  plaintiff.  Defendantap- 
peals.    Reversed 

Stephen  «.  White,  for  appellant.  Dapay 
Ji  Hentley  and  R.  Vunnigan,  for  respond- 
ent. 

Harrison,  J.  The  defendant  is  the  pro- 
prietor of  a  street  railroad  in  the  city  of 
Los  Angeles,  and  the  plaintiff  was  em- 
ployed by  it  as  a  driver  npon  one  of  its 
cars.  On  the  22d  of  Noveuiber,  1S8S,  while 
engaged  in  the  service  of  the  defendant, 
the  plaintiff  was  driv'ng  a  horse  called 
"Dan,"  which  was  hitched  to  car  No.  4  of 
the  defendant's  line  of  street-cars,  and 
while  driving  along  Main  street,  near 
Tenth,  theborse  became  detached  from  the 
car,  and  dragged  the  plaintiff  over  the 
dash-board,  throwing  him  upon  the  tract', 
where  he  was  run  over  by  the  car,  and  re- 
ceived serious  injury,  necessitating  the 
amputation  of  one  of  his  legs.  For  the 
damage  thus  sustained  he  brought  this 
action  against  the  defendant,  alleging 
that  it  had  been  caused  by  Its  negligence 
in  furnishing  hlni  with  an  unsafe  and  un- 
governable horse,  and  a  car  "whose  appli- 
ances and  attachments"  were  In  an  unsale 
and  dangerons  condition.  The  case  was 
tried  by  a  jury,  and  a  verdict  rendered  in 
favor  of  the  plaintiff.  From  the  Judic- 
nient  entered  thereon,  and  from  an  order 
denying  a  new  trial,  the  defendant  has  ai>- 
pealed  to  this  court. 

For  the  purpose  of  establishing  that 
the  api>llances  and  attnchmeuts  of  the  car 
were  unsafe  and  danijeroiiB,  it  was 
shown  that  the  single-tree  b.v  which  the 
horse  was  hitched  to  the  car  was  fastened 
to  the  draw-head  of  the  car  by  a  straight 
pin.  This  pin  bad  a  ring  at  the  tof., 
through  which  a  chain  kept  it  attached 
to  the  draw-head,  and  was  five  and  live- 
eighths  inches  in  length  and  three-fourtha 
of  an  inch  in  diameter,  and  the  holes  in 
the  two  bars  in  the  draw-head,  through 
which  it  was  inserted  for  the  purpose  of 
holding  the  single-tree,  were  thirteen-ttix- 
teenths  of  an  inch  in  diameter.  Testimo- 
ny was  given  at  the  trial  to  the  effect 
that  on  a  few  occasions  the  straight  pin 
had  worked  out  of  its  hole  while  the  car 
wasin  motion,  lettlngloose  the  slngle-tret;, 
and  giving  the  horse  an  opportunity  to 
escape;  hut  it  was  not  shown  that  an.v 
accident  or  injury  had  ever  resulted  there- 
from prior  to  the  present  Instance,  al- 
though the  cars  made  several  hundred 
trips  each  day.  It  was  also  shown  that 
there  was  another  kind  ot  pin  in  use, 
called  a  "safety-pin,"  which  was  provided 
with  a  device  to  prevent  It  from  work- 
ing out  ol  the  holes  in  the  draw-heao. 
This  safety-pin  was  upon  two  of  the  cars 
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of  the  defendant  which  It  occasionally 
Qsed,  that  had  been  mannfactured  for  it 
]n  St.  Loula  a  few  months  prevloiis  to 
the  accident,  and  upon  two  other  of  its 
cars,  which  bad  recently  been  manufact- 
ured for  it  in  Los  Angeles.  It  was  also 
shown  that  the  strniKht  pin  bad  been  in 
use  l)y  the  defendant  for  several  years, 
and  was  the  same  l(ind  of  pin  that  was 
generally  in  nse  upon  street-cars,  as  well 
In  San  Francisco  as  in  Los  Angeles,  al- 
though two  of  the  lines  In  Los  Angeles 
had  a  shurt  time  previously  adopted  the 
safety-pin  upon  a  few  of  their  cars. 

1.  The  theory  upon  which  the  plaintiff's 
case  was  tried  was  that  the  defendant 
was  negligent  in  continuing  the  use  of  the 
straight  pin,  and  in  not  having  furnisbeil 
the  car  in  question  with  the  safety-pin ; 
and  at  thecloseof  the  testimony  the  court, 
at  his  request,  gave  to  the  jury  the  fol- 
lowing Instruction:  "It  is  the  duty  of 
one  who  employs  another  in  bis  business 
to  furnish  to  such  employe  snch  tools, 
implements,  appliances,  and  machinery  as 
may  be  needed  in  the  work  to  be  done  for 
the  employer,  in  good  order,  of  sound 
material,  and  in  safe  condition  for  use, 
such  as  will  be  reasonably  best  calculated 
to  insure  safety  in  their  use  by  the  em- 
ploye, and  such  as  combine  the  greatest 
safely  with  practical  use.  The  employe 
has  the  right  to  expect  this,  and  In  using 
such  implements,  appliances,  or  machin- 
ery the  employe  has  the  right  to,  and 
may,  rely  upon  it  that  the  tools.  Imple- 
ments, and  machinery  given  and  furnished 
to  him  by  his  employer  to  use  in  his  busi- 
ness are  such  as  are  required  by  the  law." 
This  Instruction  was  erroneous  in  declar- 
ing that  the  obligation  upon  the  master 
required  him  to  furnish  such  appliances 
"as  combine  the  greatest  safety  with  prac- 
tical nse."  By  this  the  Jury  were  told 
that  the  appliances  required  must  be  such 
as  in  practical  use  will  be  found  to  afford 
the  greatest  safety,— that  is,  those  appli' 
ances  which  from  experience  are  found  to 
combine  all  the  provisions  for  safety  that 
are  capable  of  being  used.  The  instruc- 
tion is  substantially  the  same  asonegiven 
In  the  case  of  Treadwell  v.  Whittler,  80 
Cal.  599,  22  Pac.  Bep.  266.  which  was  ap- 
proved by  this  court ;  but  the  circumstan- 
ces which  rendered  such  instruction  prop- 
er in  that  case  do  not  exist  here.  The 
court  in  that  case  was  defining  the  duties 
of  the  proprietor  of  a  passenger  elevator, 
and  likening  them  to  the  duties  imposed 
upon  the  currier  of  piisseiigers,  which  re- 
quire him  to  lieep  pace  with  morlern  im- 
provemeat  and  invention,  and  adopt  such 
newly-inventrd  appliances  as  will  secure 
the  safety  of  those  whom  he  carries.  The 
relations  of  the  defendant  to  the  plaintiff 
in  this  case  dirier  materially  from  those 
existing  between  the  carrier  and  its  pas- 
sengers, for.  Instead  of  being  In  any  respect 
an  insurer  of  his  safety,  the  defendant 
held  to  the  plaintiff  only  the  ordinary  re- 
lations of  a  master  to  his  servant.  The 
relntfve  liability  of  a  carrier  to  its  pfiasen- 
gers  and  to  its  employes  is  stated  by  the 
court  of  appeals  in  New  York  in  Warner 
T.  Railroad  Co.,  39  N.  7.471,  as  follows: 
"We  are  not  now  dealing,  It  must  be  re- 
membered, with  the  liability  which  a  rail- 


road corporation  assumes  in  respect  to 
the  safety  and  security  of  passengers 
transported  on  their  road  for  a  compensa- 
tion, and  in  regard  to  whom  they  be- 
come absolute  insurers  against  all  defects 
which  the  highest  degree  of  vigilance 
would  detect  or  provide  against.  The 
liability  here,  if  there  Is  any,  is  measured 
by  that  lower  standard  which  all  the  au- 
thorities recognize  In  the  case  of  an  em- 
ploye, and  which  is  answered  if  the  care 
bestowed  accords  with  that  skill  and 
prudence  which  men  exercise  in  the  trans- 
action of  their  accustomed  business." 

The  ground  of  the  plaintiff's  cause  of  ac- 
tion is  negligence  of  the  employer  In  fall- 
ing to  supply  him  with  suitable  appli- 
ances, witb  which  to  do  the  work  for 
which  he  is  employed.  This  liability  of 
the  master  is  based  upon  personal  negli- 
gence,—that  is,  a  negligence  by  himself  or 
those  to  whom  the  matter  has  been  dele- 
gated in  the  selection  of  suitable  appli- 
ances for  the  use  of  the  servant.  He  is 
not  required  to  furnish  appliances  which 
are  absolutely  safe,  nor  is  he  bound  to 
furnish  the  best  that  can  possibly  be  ol>- 
tained.  He  is,  however,  under  obligation 
to  exercise  reasonable  and  ordinary  dili- 
gence in  thdr  selection,  and  to  furnish  to 
his  servant  sncb  as  are  reasonabl.y  safe, 
and  adapted  to  perform  the  work  for 
which  they  are  designed,  and  which, 
with  ordinary  care  and  prudence  on  the 
part  of  the  servant,  render  It  reasonably 
probable  that  they  can  be  osed  by  him 
in  the  ordinary  exercise  of  his  employment 
without  danger  to  himself.  If  the  master 
has  exercised  proper  care  in  theirselection, 
— such  care  as  a  prudent  man  would  exer- 
cise if  his  own  person  or  life  were  exposed 
to  the  danger  that  would  result  from  their 
use,— and  has  thereafter  kept  them  insult- 
able  condition  and  repair,  he  is  not  liable 
for  an  accident  that  may  happen  to  the 
servant  from  their  ordinary  use.  After 
the  master  has  exercised  this  care,  the  in- 
cidental risks  that  result  from  the  use  of 
such  appliances  are  assumed  by  the  serv- 
ant, and  are  supposed  to  have  been  taken 
into  account  In  fixing  the  amount  of  bis 
wages.  Whether  In  any  case  the  employ- 
er has  been  negligent  in  the  selection  or 
care  of  the  appliances  furnished  by  him 
to  those  in  his  service  is  a  question  of  fact 
to  be  determined  from  all  the  circumstan- 
ces and  surroundings  of  that  case.  The 
burden  is  on  the  plaintiff  to  show  some 
fault  on  the  part  of  the  master.  The 
mere  fact  of  the  injury  or  accident  does 
not  rnisea  presumption  of  negligence;  and, 
as  his  negligence  Is  to  be  measured  by  his 
knowledge  or  means  of  knowledge,  it  mnst 
be  shown  that  the  master  knew  or  had 
notice  that  the  appliance  was  defective. 
It  is  not  sufllclent  to  show  that  there 
were  better  or  safer  ones  to  be  had.  but 
it  must  be  shown  that  the  one  supplied 
had  some  radical  fault,  or  that  its  use  bad 
bi*come  so  generally  obsolete,  or  supplant- 
ed by  others  of  superior  character,  that  Its 
adoption  or  retention  would  itselflodicate 
negligence.  The  maater  is  not  bound  to 
adopt  every  latest  improvement  in  machin- 
ery, nor  is  he  liable  tor  an  accident  which 
would  not  have  occurred  if  such  improve- 
ments had  been  adopted.    If,  at  the  time 
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of  ite  selection,  tbe  appliance  in  question 
was  the  only  one  In  general  use,  or  was 
the  one  which  was  generally  used,  and 
was  reasonably  adapted  to  tbe  purpose 
lor  which  It  was  employed,  Its  selection  or 
its  subBequent  retention  would  not  of  It- 
self Indicate  ncBligence;  nor  would  the 
fact  that  better  ones  were  used  by  others, 
or  that  later  devices  bad  overcome  delects 
that  experience  bad  shown  this  one  pos- 
sessed, be  proof  of  negligence  in  the  con- 
tinuance of  its  use.  Nor  does  tbe  circum- 
stance that  the  appliance  has  delects, 
which  do  not  render  it  positively  unsafe, 
indicate  any  negligence  in  its  selection, 
unless  it  be  also  shown  that  when  selected 
ordinary  care  would  have  either  disclosed 
or  could  have  obviated  these  defects.  It 
is  a  well-settled  rule  that  when  an  appli- 
ance or  machine,  not  obviously  danger- 
ous, has  been  in  daily  use  for  a  long  time, 
ond  has  uniformly  proved  salt  and  effi- 
cient, its  use  may  be  continued  without 
the  imputation  of  imprudence  or  careless- 
nes.-i.  Wonder  v.  Railroad  Co.. 32  Md.  411; 
Railroad  Co.  v.  McCormick,  74  Ind.  440; 
Railroad  Co.  v.  Orr,  84  Ind.  65;  Payne  v. 
Reese.  100  Pa.  St.  806;  Coal  Co.  v.  Hayes, 
128  Pa.  St.  294,  18  Atl.  Rep.  387;  Railroad 
Co.  ▼.  Propst,  83  Ala.  518,  3  South.  Rep. 
764;  Burke  v.  Witherbeo,  98  N.  Y.  505; 
Probst  V.  Delameter,  100  N.  Y.  206,  3  N.  E. 
Rep.  184;  Stringham  v.  Hilton,  111  N.  Y. 
188,  18  N.  E.  Bep.  870;  Kern  v.  Sugar-Re- 
fining  Co.,  125  N.  Y.  50,  25  N.  E.  Rep.  1071 ; 
Railroad  Co.  v.  Gildersleeve,  33  Mich.  133; 
Railroad  Co.  v.  Smithson.  45  Mich.  2i'J,  7 
N.  W.  Rep.  791;  Railroad  Co.  v.  Wagner, 83 
Kan.  6(iB,  7  Pac.  Rep.  204;  Wood,  Mast.  & 
Serv,  §  331 ;  Civil  Code,  §  1971.  "  When  a  mas- 
ter employs  a  servant  to  do  a  particular 
(rind  ol  work  with  particular  kinds  of  Im- 
plements and  machinery,  the  master  does 
not  agree  that  the  implements  and  ma- 
chinery are  free  from  danger  in  their  use, 
but  he  agrees  that  such  implements  and 
machinery  to  be  used  by  such  servant  are 
sound  and  fit  for  the  purpose  intended, 
so  far  as  ordinary  care  and  prudence  can 
discover,  and  tliat  he  will  use  ordinary 
care  and  prudence  in  keeping  them  in  such 
condition  and  fitness;  and  the  servant 
agrees  that  be  will  use  such  implements 
with  care  and  prudence;  and  if, undersuch 
conditions  and  circumstances,  harm  or  in- 
jury come  to  the  servant,  it  must  be 
ranked  among  the  accidents,  the  risks  of 
which  the  servant  must  bo  deemed  to  have 
assumed  when  he  entered  into  sucb  serv- 
ice." Railroad  Co.  V.  McCormick,  supra. 
"An  employer  is  not  bound  to  furnish  for 
his  workmen  the '  sofest '  machinery,  nor  to 
provide  the  "best  methods' for  its  opera- 
tion, in  order  to  save  himself  from  re- 
sponaibllity  for  accident  resulting  from  its 
use.  Jf  the  machinery  be  of  an  or-'inary 
character,  and  such  as  can  with  re-  sona- 
ble  care  be  used  without  danger  to  the 
employe,  it  iaall  that  can  be  required  from 
the  employer.  This  is  tbe  limit  of  his  re- 
sponsibility, and  the  sum  total  of  his 
duty."  Payne  V.Reese, supra.  "A  master 
is  not  bound  to  change  his  machinery  in 
order  to  apply  every  new  invention  or 
supposed  Improvement  In  appliances;  and 
he  may  even  have  in  use  a  machine  or  an 
appliance  for  its  operation  shown  to  be 


less  safe  than  another  in  general  use,  with- 
out being  liable  to  bis  servants  for  tbe 
consequences  of  the  use  of  it.  If  tbe 
servant  thinks  proper  to  operate  such  ma- 
chine, it  is  at  bis  own  risk,  and  all  that 
be  can  require  is  that  he  shall  not  be  de- 
ceived as  to  the  degree  of  danger  that  be 
incurs."    Wonder  V.  Railroad  Co.,  supra. 

Theerrorin  giving  the  foregoing  instruc- 
tion was  not  obviated  by  the  instruction 
subsequently  given  at  tbe  instance  of  the 
defendant,  wherein  the  law  applicable  to 
the  case  was  propterly  presented.  Tbe 
Jury  could  not  determine  wbicb  of  tbe  two 
propositions  was  correct.  They  were 
bound  to  accept  all  the  propositions  that 
tbe  court  Instructed  them  upon  as  a  cor- 
rect statement  of  the  law  by  which  they 
were  to  be  guided;  and,  if  the  several  in- 
structions are  inconsistent  or  contradict- 
ory, it  Is  impoFslble  to  tell  which  wajs 
adopted  by  them  in  reaching  tbeir  verdict. 
Brown  v.  McAllister,  39  Cal.  573;  Cbidester 
V.  Ditch  Co.,  53  Cal.. "iO. 

2.  One  McNally  was  called  as  a  witness 
by  plaintiff,  and  testified  that  he  had 
worked  for  tbe  defendant  about  two 
years,  mostly  as  driver  and  conductor, 
commencing  In  July,  18S7,  and  continuing 
until  the  latter  part  of  March.  1889;  and, 
having  testified  with  reference  to  the  dif- 
ferent kiu'Is  of  coupling-pin  used  by  the  de- 
fendant, was  asked  by  the  plaintiff  the  fol- 
lowing question:  "From  your  experience 
in  driving  those  cars  and  using  those 
pins,  would  you  say  that  was  a  safe  pin, 
— the  straight  pin?"  The  defendant  ob- 
jected to  this  interrogatory,  upon  the 
ground  that  no  foundation  had  been  lad 
therefor,  and  because  It  was  not  a  proper 
subject  for  expert  testl.nony.  The  objec- 
tion was  overruled,  to  which  thedef  ndunt 
excepted,  and  tlie  witness  thereupon  an- 
swered: "It  is  not  safe,  for  the  reason 
that  there  is  nothing  to  bold  it  in  the 
draw-bead  of  the  car.  They  are  liable  to 
work  out  or  bulge  out  at  most  any  time, 
and  in  that  case  the  chances  are  that  the 
horse  gets  away. "  The  defendant's  coun- 
sel thereupon  moved  to  strike  out  the  an- 
swer of  the  witness  to  the  effect  that  the 
chances  are  that  the  horse  gets  away, 
upon  the  ground  that  tbe  matter  therein 
involved  is  not  a  proper  subject  for  expert 
testimony,  and  that  the  answer  was  in- 
competent, irrelevant,  and  immaterial. 
The  court  overruled  the  objection,  to 
which thedefendantexcepted.  Section  1870, 
Code  Civil  Proc,  (subd.  9,)  provides  that 
the  opinion  of  a  witness  maybe  given  "on 
a  question  of  science,  art,  or  trade,  when 
he  Is  skilled  therein."  The  general  rule, 
however.  Is  that  witnesses  must  testify  to 
facts,  and  not  to  opinions,  and  that, 
whenever  the  question  to  be  determined  isi 
the  result  of  the  common  experience  of  all 
men  of  ordinary  education,  or  is  to  be  In- 
ferred from  particular  facts,  the  Inference 
is  to  be  drawn  by  the  jury,  and  not  by  the 
witness.  When  the  inquiry  relates  to  m 
subject  whose  nature  Is  not  such  as  to  re- 
quire any  peculiar  habits  or  study  in  or- 
der to  qualify  one  to  understand  it,  or 
when  all  the  facts  upon  which  the  opin- 
ion is  founded  can  be  ascertained  and 
made  intelligible  to  the  court  or  jury,  tbe 
opinion  of  the  witness  is  not  to  be  received 
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In  evidence.  If  tbe  relation  between  the 
facta  and  tbeir  probable  resulta  can  be  de- 
termined withuat  any  epecial  skill  or 
training,  tbe  tacts  theniaelvea  must  be 
given  in  evidence,  and  tbe  conclaslons  or 
Inferences  munc  be  drawn  by  the  jury.  If 
the  circumstanres  out  ot  which  tbe  negli- 
gence is  said  to  arise  have  l)een  estab- 
itebed  by  proof,  or  can  be  sbuwn,  tlie  ulti- 
mate fact  of  negligence  is  an  inference  to 
be  drawn  therefrom  by  tbe  jury,  and  is  not 
to  be  established  by  theopinlons  of  others. 
Shafter  V.  EvanH,  6.1  Cal.  82:  Knright  v. 
BaUroad  Co., 83  Cal.  236 ;  Fergudon  v.  Hub- 
bell,  97  N.  Y.  607;  Hart  v.  Bridge  Co.,  84 
N.  y.  56;  City  of  Chicago  v.  McGlven,  78 
111.349;  Glass  Co.  v.  Lowell,  7  Cusb.  321; 
White  v.  Ballon,  8  Allen,  408;  Muldowney 
V.  Railroad  Co., 86  Iown,473.  Whether  this 
pin  was  "safe" — that  is,  unattended  with 
personal  risk  to  tbe  driver — was  an  issue 
In  tbe  ca«e  for  tbe  jury  to  determine  from 
all  tbe  circumstances  that  might  be 
shown.  All  the  facts  upon  which  the  opin  - 
Ion  ot  the  witness  was  founded  could  be 
readily  laid  before  the  jury,  and  they  could 
draw  the  conclusion  from  these  facts  as 
readily  and  correctly  as  he.  It  required 
no  special  training  or  experience  to  deter- 
mine whether  a  straight  pin,  pat  throngh 
tbe  boles  of  the  draw-bead,  was  adapted 
to  perform  the  duties  for  which  it  wap  in- 
tended. Tbe  pin,  single-tree,  and  draw- 
bead  were  all  before  the  jury,  and,  as  men 
of  ordinary  experience,  they  were  capable 
of  determining  their  suHlclency  and  safety. 
It  required  no  peculiar  education  to  deter- 
mine tbe  effect  of  the  constant  tension 
which  the  ordinary  pulling  of  tbe  horse 
would  produce  upon  the  pin  while  it  was 
in  the  holes  of  theilraw-head.  It  had  been 
testified  that  while  driving  the  car  it  had 
at  times  come  out  by  working  up  under 
Bucb  tension,  and  it  was  open  to  their  ob- 
servation that  itmight  work  out,  and  the 
jury  was  capable  of  determining  what 
would  be  the  effect  If  it  should  come  out. 
Whether,  if  It  did  come  out.  It  was  safe  or 
unsafe,  was  a  conclusion  to  be  drawn  by 
them,  and  tbe  opinion  of  tbe  witness  wus 
not  to  be  substituted  for  theirs,  nor  was 
their  verdict  to  he  based  upon  his  opinion. 
Tbe  fact  that  the  coort  should  allow  the 
witness  to  give  this  testimony  would  of 
necessity  have  great  weight  with  the  Jury, 
and  have  a  tendency  to  overcome  any 
donbt  they  might  entertain  as  to  tbe  ca- 
pacity of  tbe  pin,  thus  prejudicing  tbe  de- 
fendant by  giving  to  the  jury  tbia  inad- 
missible evidence  as  a  ground  for  tbeir 
verdict. 

8.  Against  tbe  objections  of  the  defend- 
ant the  court  permitted  the  plaintitf  to 
offer  teslimoay  that  shortly  after  the  ac- 
cident the  defendant  caused  tbe  straight 
pin  to  be  replaced  i>y  tbe  safety-pin  upon 
Its  several  cars.  There  are  some  author- 
ities, chiefly  in  Pennsylvania,  which  hold 
that  evidence  of  this  liind  is  admissible  ns 
being  an  adralHsion  by  thedefendant  of  his 
negligence  in  not  having  previously  pro- 
vided appliances  of  a  suitable  character: 
but  tbe  weight  of  authority  is  against  its 
admissibility,  and  tbe  reasons  urged  in  its 
favor  do  not  commend  themselves  to  our 
Judgment.  The  employer  is  chargeable 
with  negligence  in  this  regard  only  upon 
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proof  that  be  knew  or  bad  notice  that  the 
appliance  which  he  had  furnished  was  un- 
safe or  unsuitable  to  its  purpose,  and  it 
might  be  that  the  very  accident  which 
gave  occasion  for  tbe  suit  first  brought 
to  bis  notice  tiie  defect  or  insecurity  of 
the  appliance.  If.  however,  it  be  held  that 
the  fact  uf  his  immediately  seeking  to  ob- 
viate this  defect,  or  remove  this  insecurity, 
by  a  change  In  the  character  of  the  appli- 
ance, is  evidence  that  the  accident  resulted 
from  bis  negligence,  we  would  have  the 
contradiction  of  imputing  to  him  a  knowl- 
edge of  such  defect  prior  to  the  occurring 
of  the  accident,  which  be  did  not  acquire 
until  after  the  Hccldent  bad  occurred.  Tbe 
negligence  of  the  employer,  which  renders 
him  responsible  for  the  accident,  depends 
upon  what  he  did  and  knew  before  the  ac- 
cident, and  must  be  established  by  facts 
and  circumstances  which  preceded  it,  and 
not  by  acts  done  by  him  after  its  occur- 
rence. Tbe  knowledge  on  his  part  from 
which  negligence  is  to  be  inferred  must  be 
established  by  evidence,  independent  of 
any  subsequent  act  in  changing  the  appli- 
ance; and  any  defect  In  such  evidence  can- 
not be  supplemented  by  snch  act.  It 
would  be  unjust  to  hold  that,  becnuue  the 
employer  seeks  by  all  the  aid  he  gets  from 
the  light  of  experience  to  make  his  imple- 
ment free  from  danger,  be  is  therefore  to 
be  charged  with  negligence  in  tbe  use  ot 
all  prior  appliances,  even  though  they 
were  adoptitd  with  the  beat  light  then  un- 
der bis  control.  We  have  seen  that  the  em- 
ployer is  not  chargeable  with  negligence 
merely  becaui^e  he  does  not  adopt  every 
new  invention  iui mediately  upon  Us  pro- 
duction, but  tbe  rule  contended  for  by 
tbe  appellant  would  make  such  adoption 
an  admissioh  that  he  was  negligent  prior 
thereto,  although  the  improvement  may 
have  been  for  tbe  first  time  thus  brought 
to  his  knowledge,  and  its  adoption  may 
have  had  no  connection  with  tbe  accident. 
Such  a  rule  puts  an  unfair  interpretation 
on  human  conduct,  and  virtually  holds 
out  an  Inducement  for  continued  negli- 
gence. It  would  be  a  hai-sh  rule  to  hold 
that  in  all  cases  ot  accident  resulting  from 
defective  appliances  tbe  employer  is  to  be 
held  acc<iuntable  for  a  negligence  which 
Is  established  solely  by  his  efforts  to  avoid 
its  recurrence;  thatprecautionstaken  sub- 
sequent to  an  accident  are  admissions 
that  he  was  previously  negligent.  He 
may  have  exercised  all  the  care  which  the 
la  w  requires,  and  yet,  in  tbe  light  of  a  new 
experience,  after  an  unexpected  accident 
has  occurred,  be  may  adopt  additional 
safeguards.  To  hold  that  the  adoption 
of  such  new  appliances,  which  experience 
has  demonstrated  are  more  pfflcient  than 
those  previously  in  use,  or  which  Inven- 
tion has  developed  from  observing  the  de- 
fects in  those  originally  adopted,  shall  be 
iin  admission  that  he  was  neglisrent  prior 
thereto,  would  prevent  the  very  conduct  in 
employers  which  tiiey  should  be  urged  to 
follow.  Nalleyv.  Carpet  Co.,  51  Coim.  524; 
Morse  v.  Railway  Co..  30  Minn,  465,  16  N. 
W.  Rep.  358;  Corcoran  v.  Peekskill,  108  N. 
Y.  151, 16  N.  E.  Rep.  309.  This  subject  and 
the  authorities  bearing  thereon  are  very 
fully  discussed  in  Nalley  v.  Carpet  Co.,  su- 
pra, in  whteh  tbe  court  used  tbe  following 
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laneaage:  "The  fact  tbat  an  accident  has 
happened,  and  some  person  haH  been  in- 
jured, Immediately  puts  a  party  ou  a 
higher  plane  oj  diligenpe  and  duty,  from 
which  he  acta  with  a  view  ol  preventing 
the  poBslbility  of  a  similar  accident,  which 
should  operate  to  commend,  rather  than 
to  condemn,  the  person  so  acting.  If  the 
subseciaent  act  is  made  to  reflect  back 
upon  the  prior  one,  althouKh  it  is  done 
upon  the  theory  tbat  it  is  a  mere  admis- 
sion, yet  it  virtually  introduces  into  the 
transaction  a  new  element  and  test  of  neg- 
ligence, which  has  no  business  there,  not 
being  in  existence  at  the  time."  For  these 
errors  the  judgment  of  the  court  below 
and  the  order  denying  a  new  trial  are  re- 
versed. 

Weconeur:  Gabouttb, J. ;  Patbbson.J. 


tl  Cal.  IM 

Hinckley  et  a/,  v.  Field's  Bisccit  & 

Crackkr  Co.  et  al.    (No.  18,230.) 

(Supreme  Court  of  California.    Sept  10, 1891.) 

MBCHAMICS'  LiEJIS— "OWHBR8"  OF  PBOPEBTT — 

Who  arb  Contractors. 

1.  Code  Civil  Proc.  Cal.  %  1188,  relative  to 
mechanics'  liens,  provides  that.  If  the  amount  of 
a  written  contract  between  the  "owner"  and  his 
"contractor"  exceeds  C1,000,  the  contract  must 
be  filed  with  the  county  recorder;  otherwise  it 
shall  be  wholly  void.  Held,  that  a  trustee  who 
holds  the  legal  title  to  land  under  a  contract 
whereby  he  Is  to  build  a  factory  on  the  land,  and 
then  convey  the  whole  property  to  the  cestui  gwe 
trust,  is  the  "owner, "  within  section  1183,  though 
he  has  already  received  the  consideration  of  the 
oontract. 

2.  A  person  who  agrees  to  set  up  a  steam 
plant  in  a  factory  under  a  written  contract  is  not 
a  "contractor"  within  section  1188,  where  the 
only  worlc  to  be  done  on  the  premises  is  inci- 
dental to  the  deli  very  of  the  machinery  and  plao- 
ing  it  in  jwsition. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
John  Hunt,  Judge. 

Action  by  one  Hincicley  and  another 
against  Field's  Biscuit  &CrackerCompany 
and  another  to  enforce  a  mechanic's  lien. 
Demurrer  to  the  complaint  sustained. 
Plaintiff  appeals.    Reversed. 

Wm.  H.  H.  Hart,  (Aylett  R.  Cotton,  of 
counsel,)  for  appellants.  Plllnhiiry  & 
Blaudlng,  R.  Percy  Wright,  and  Wttlard 
T.  Barton,  for  respondents. 

Db  Haten,  J.  In  the  court  below  a  de- 
murrer to  the  complaint  was  sustained, 
and  Judgment  thereupon  entered  in  favor 
of  the  defendants.    The  plaintiffs  appeal. 

The  question  to  be  considered  here  Is 
whether  the  ruling  of  the  court  in  sostaln. 
Ing  the  demurrer  was  correct.  The  de- 
murrer was  upon  the  general  ground  that 
the  complaint  did  notstate  facts  sufficient 
to  constitute  a  cause  of  action,  and  also 
for  ambiguity.  The  allegations  of  the 
complaint,  so  far  as  necessary  to  be  stat- 
ed, are:  That  on  February  28, 18S7,  the 
defendant  Field  was  the  owner  of  record 
of  the  land  upon  which  stands  the  build- 
ing against  which  it  is  sought  to  enforce 
the  lien,  but  that  he  ht-ld  the  same  In  trust 
for  the  Field's  Biscuit  &Craciver  Company, 
a  defendant  herein  ;  that  upon  that  day 
said  Field  entered  Into  a  contract  with 


said  company,  whereby,  in  considera- 
tion of  the  issuance  to  bim  of  800 
shares  nf  Its  capital  stock,  he  agreed  to 
complete  and  deliver  to  the  company, 
equipped  and  furnished  with  the  latest  im- 
provements, a  factory,  to  be  under  his  di- 
rection, constructed  on  said  land,  and,  as 
soon  as  completed,  the  same,  with  its  ap- 
purtenances, to  be  conveyed  to  it;  tbat 
Immediately  after  the  execution  of  this 
contract  the  company  issued  and  delivered 
to  Field  800  shares  of  its  capital  stock  in 
fnll  payment  tor  said  land  and  for  the  build- 
ing and  machinery  to  beconstructed  there- 
on by  bim,  and  on  November  6, 1887.  the 
said  Field  conveyed  to  the  company  the 
land  and  Improvements  thereon.  The 
complaint  further  avers  tbat  upon  April 
11, 1887,  the  said  Field, "as  such  contractor 
of  and  for  the  said  defendant  Field's  Bis- 
cuit and  Cracker  Company,  employed 
plalntlfls  herein  to  build,  manufacture, 
and  construct  at  their  own  works,  and  de- 
liver and  put  In  place  upon  foandations 
prepared  by  said  Arthur  Field  In  said 
structure,  builaing,  and  factory,"  a  steam 
plant,  consisting  of  boilers, engine,  heater, 
feed-pipes,  etc.,  for  the  agreed  price  of  $5,- 
600,  and  tbat  said  contract  was  duly  per- 
formed by  plaintiffs.  It  is  not  alleged 
that  this  contract  was  recorded,  but  it  is 
averred  that  the  agreement  between  Field 
and  the  Field's  Biscuit  &  Crac-ker  Com- 
pany WHS  never  recorded.  PlaintilT'sclalm 
of  lien  was  filed  for  record  wltbln  the  time 
given  by  law.  The  respondents  insist  that 
Field  was  the  owner  of  the  property  upon 
which  a  lien  is  claimed  at  the  time  be  con- 
tracted with  plaintiffs  to  furnish  for  said 
factory  the  steam  plant  referred  to  In  the 
complaint;  and,  as  the  price  agreed  upon 
to  be  paid  therefor  exceeded  91,000,  and 
the  contract  was  not  recorded,  that  the 
contract  was  wholly  void,  under  section 
118.S  of  the  Code  of  Civil  Procedure,  and  no 
recovery  can  be  had  by  plaintiffs  there- 
under. 

1.  Section  1183  of  the  Code  of  Civil  Pro- 
cedure provides  that "  mechanics,  material- 
men, contractors,  subcontractors,  arti- 
sans, architects,  machinists,"  etc.,  shall 
have  a  lien  upon  the  property  upon  which 
they  have  l)e3towed  labor  or  furnished 
materials;  and,  "in  case  of  a  contract  for 
the  work  between  the  reputed  owner  and 
bis  contractor,  the  lien  shall  extend  to  the 
entire  contract  price,  and  such  contract 
shall  operate  as  a  lien  in  favor  of  all  per- 
sons except  the  contractor  to  the  extent 
of  the  whole  contract  price;  and,  after  all 
such  Ileus  are  satisfied,  then  as  a  lien  for 
any  balance  of  the  contract  price  in  favor 
of  the  contractor. "  The  section  then  pro- 
vides that  all  such  contracts  (that  Is, 
those  between  the  owner  and  hiscontract- 
or)  shall  be  in  writing  when  the  amount 
agreed  to  be  paid  thereunder  exceeds  f  1,- 
000,  and  before  work  is  commenced  there- 
under must  be  filed  In  the  office  of  the  re- 
corder of  the  proper  county;  "otherwise 
they  shall  be  wholly  void,  and  no  recovery 
shall  be  had  thereon  by  either  party  there- 
to." The  position  assumed  by  respond- 
ents In  support  of  their  demurrer  rests 
upon  these  two  propositions:  (1)  That 
Field  was  the  owner  of  the  building  he 
was  constructing;  and  (2)  tbat  plaintUia 
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were  contractors  within  the  meaning  of 
section  1183  of  the  Code  of  Civil  Proce«lure, 
—and  the  failure  to  oustaiii  either  is  fatal 
to  the  judgiuent  appealed  from.  Weu^ree 
'n'ith  respondents  upon  the  first  point,  that 
Field  was  theowner.and  not  a  contractor, 
us  that  word  is  used  in  the  section  of  the 
Code  just  referred  to.  His  relation  to  the 
Field's  Biscuit  &  Cracker  Conipaoy  was 
that  of  vendor,  and  the  factory  was  con- 
structed for  himself,  that  he  might  convey 
it,  and  the  laud  upon  which  it  stood,  in 
accordance  with  bis  agreement  to  do  so. 
It  Is  very  true  that  the  Field's  Biscuit  & 
Cracker  Company  was  the  equitable  own- 
er, having  paid  the  agreed  price  therefor, 
but,  as  the  building  was  erected  by  ita 
consent,  and  under  agreement  that  its 
vendor  should  retain  the  legal  title  until 
Its  completion,  he  was,  for  all  practical 
purposes  pertaining  to  its  construction, 
the  owner  within  the  meaning  of  the  law 
relating  to  mechanics'  liens,  and  the  equi- 
table estate  was  equally  bound  with  tbe 
legal  title  to  satisfy  the  liens  of  mecbauics 
or  material-men,  growing  out  of  contracts 
made  with  him  in  tbe  construction  of  the 
building. 

2.  But,  assuming  this  to  be  so,  tbe  ques- 
tion still  remains,  were  the  plaintifis  con- 
tractors, aa  that  word  Is  used  in  section 
1183  of  the  Code  of  Civil  Procedure,  where 
It  speaks  of  a  "con tract  for  tbe  work  be- 
tween the  owner  and  his  contractor?"  If 
so,  their  contract,  not  having  been  record- 
ed, was  wholly  void,  and  the  demurrer 
was  properly  sustained.  We  are  of  the 
opinion  that  upon  the  facts  alleged  plain- 
tiffs were  not  such  contractors,  but  were 
material-men.  Although  one  may  furniah 
materials  to  be  used  In  tbe  construction 
of  a  building  under  an  express  contr^jct. 
he  does  not  become  a  contractor,  as  that 
term  is  used  in  the  law  relating  to  me- 
chanics' liens.  That  law  recognises  a 
clear  distinction  between  contractors,  sub- 
contractors, material-men, and  mechanics, 
and  these  different  words  todeslgnatf*  dis- 
tinct classes  of  persons.  All  are  referred 
to  as  being  entitled  to  liens,  and  the  prior- 
ity of  their  several  liens  is  declared :  and 
it  is  quite  clear  to  us  that  the  word  "con- 
tractor,"  in  sections  1183  and  1184  of  the 
Code  of  Civil  Procedure,  does  not  refer  to 
a  material-man.  The  section, in  requiring 
the  contract  "between  the  owner  and  bis 
contractor  "to  be  in  writing,  and  recorded, 
has  for  its  object  the  giving  of  notice  of 
the  terms  of  the  contract  to  those  who 
may  be  employed  by  or  furnish  materials 
to  the  contractor  in  the  course  of  its  per- 
formance, so  as  to  enable  them  to  judge 
whether  the  contract  price  to  which  they 
have  a  right  to  look  tor  their  security  is 
sufficient  for  that  purpose.  But  the  rea- 
son for  giving  this  notice  does  not  apply 
to  the  case  of  one  who  contracts  only  to 
furnish  materials,  as  his  employes  have 
no  lien  upon  the  price  which  he  is  to  re- 
ceive therefor,  and  for  that  reason  the 
statnte  does  not  require  that  contracts 
under  which  materials  are  furnished  shall 
bein  writing  and  recorded.  And  this  view 
of  the  law  is  sustained  by  the  reasoning 
of  Mr.  Justice  Shahpstgin,  in  the  case  of 
Sparks  v.  Mining  Co..  55  Cal.  392,  in  defin- 
ng  tbe  words  "  original  contractor, "  as 


found  in  section  1187  of  the  Code  of  Civil 
Procedure.  In  this  case  there  can  be  no 
doubt  that  the  plaintiffs  were  simply  ma- 
terial-men. Under  tbelr  contract  they 
were  to  manufacture  at  their  own  shop 
the  boiler,  engine,  heater,  Feed-pipes,  and 
necessary  attachments,  and  deliver  them 
tinished  and  complete,  and  properly  set 
them  in  the  building;  but  tbe  work  done 
by  them  on  tbe  premises  of  defendants  In 
placing  them  in  position  was  only  the 
completion  of  their  contract  tu  deliver 
such  finished  machinery,  and  did  not  con- 
vert them  into  contractors  for  the  erec- 
tion of  the  factory,  or  any  part  of  it,  with- 
in the  true  Intent  of  tbe  statute.  Thecon- 
tract  was  essentially  one  to  furnish  mate- 
rials for  the  factory,  and  not  a  building 
contract. 

3.  What  has  been  said  disposes  of  the 
second  ground  of  demurrer,  to  the  effect 
that  the  contract  was  void  because  not 
complying  with  section  1184  of  the  Code  of 
Civil  Procedure,  as  that  section  only  refers 
to  the  contract  of  the  contractor. 

4.  We  do  not  think  the  complaint  Is  am- 
biguous in  the  respects  pointed  out  by 
the  demurrer.  We  are  satlstied  that  the 
complaint  states  a  cause  of  action,  and 
if  the  defendants  hare  any  defense  to  the 
action  it  Is  not  disclosed  by  the  com  plaint. 
In  reaching  this  conclusion  we  have  not 
overlooked  the  fact  that  the  plaintiffs  al- 
lege in  general  terms  that  Field  was  a 
contractor,  nnd  as  such  contracted  with 
plaintiffs.  But  the  complaint  avers  spe- 
ciUcally  all  the  facts  in  regard  to  the  own- 
ership o(  the  property,  and  the  relation  to 
It  of  defendants  Field  and  the  Field's  Bis- 
cuit &  Cracker  Company,  and  the  allega- 
tion that  Field  was  contractor  may  be 
disregarded.  Judgment  reversed,  with  di- 
rections to  overrule  the  demurrers  Inter- 
posed by  defendants. 

We  concur:  McFarlako,  J.;  Sharp- 
STEIN,  J. 


tl  Cal.  m 
People  v.  Ah  Jake.    (No.  20,738.) 
{Supreme  Court  of  California.    Sept.  8, 1891.) 

HOMICISB  —  IS8TBBCTI0S8  —  BORDEK  OP  PROOF— 

CoNFucTiNO  Evidence. 

1.  In  a  prosecution  for  murder  the  court  In- 
structed that  the  burden  of  proof  was  on  the  de- 
fendant tn  show  tho  absenoeof  malice,  unless  the 
prosecution  "shows  that  the  crime  only  amounted 
to  manslaughter,  or  that  defendant  was  justifia- 
ble or  excusable. "  Held,  that  while,  standing 
alone,  the  instruction  ignored  the  question  ot 
mitigating  circumstances  which  may  have  been 
proved,  yet,  as  the  charge  as  a  whole  stated  tbe 
law  oorroctly,  and  that  the  evidence  of  the  pros- 
ecution "tends  to  show"  manslaughter,  it  was 
not  erroneous. 

2.  The  court  instructed  that  "when  the  people 
rely  upon  circumstantial  evidence  to  convict  the 
defendant,  every  link  in  the  chain  of  circum- 
stances, necessary  to  a  convlotlon,  must  be  estab- 
lished by  tbe  people  to  a  moral  certainty,  and 
beyond  all  reasonable  doubt. "  Held  that,  where 
the  instruction  covered  the  subject-matter  of  a 
special  instruction  asked  for,  relating  to  the  par- 
ticular facts  in  the  case^  it  was  not  error  to  re- 
fuse to  give  the  special  instruotion. 

3.  Where  the  evidence  upon  which  defendant 
was  convicted  is  unsatisfactory,  hut  was  substan- 
tially conflicting,  the  verdict  wiU  not  be  dis- 
turbed on  the  ground  that  the  evidence  was  in- 
sufficient to  support  iC 
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Commlsaloners'  decifdon.  Department 
1.  Appeal  trom  superior  coart,  Siakiyon 
coanty :  Edwin  Srbareb,  Judee. 

Prosecation  against  Ah  Jake  tor  mur- 
der. Verdict  of  Kuilty  of  murder  In  the 
aecond  degree,  and  judRment  tbereon.  De- 
fendant moved  for  a  new  trial,  which 
beiuK  denied,  he  appeals  from  the  judg- 
ment and  the  order  denying  the  motion. 
Affirmed. 

OiHla  A  Tapsgott,  for  appellant.  I.  A. 
Rejraolds  and  il  tty.  Gen.  Hurt,  tor  the  Peo- 
ple. 

FiTzaxRAiJ).  C.  The  defendant,  who  waa 
accused  by  information  of  the  crime  of 
murder,  was  convicted  of  murder  in  the 
second  degree,  and  sentenced  to  iroprlBon- 
ment  in  the  state-prison  for  the  terra  of  18 
years.  This  appeal  is  taken  trom  the 
Judgment  and  tlie  order  denying  bis  mo- 
tion tor  a  new  trial. 

The  errorH  complained  of  relate  to  the 
rulings  of  the  court  upon  the  admission 
and  rejection  of  testimony  against  the  ob- 
jections and  exceptions  of  the  defendant, 
and  upon  the  giving  of  the  second  Instruc- 
tion for  the  people  and  the  refusal  of  the 
fourth  Instruction  asked  for  by  the  defend- 
ant. 

Tiie  first  of  these  instructions  Is  claimed 
to  bo  erroneous  on  the  ground  "that  it 
does  not  state  the  law  correctly, "  and  the 
objection  is  espectully  urged  against  that 
part  of  it  which  reads  as  follows:  "The 
burden  of  proof  will  be  thrown  on  the  de- 
fendant to  show  the  absence  or  want  of 
malice  unless  the  proof  on  the  part  of  the 
prusucutlon  shows  that  tbecrlme  commit- 
ted only  amounts  to  manelaiighter,  or 
that  the  defendant  was  Justifiable  or  ex- 
cusable." While  it  is  true  that  this  iso- 
lated instruction  ignores  the  circu  instances 
of  mitigation  which  may  hare  been  proved 
on  the  part  of  the  prosecution,  tending  to 
show  "that  the  crime  committed  only 
amounts  to  nianslnughter,  or  that  the  de- 
fendant was  Justifliible  or  e:ccu8able, "  yet 
the  charge  of  the  court  must  beconsidered 
as  a  whole,  and  when  so  couHidcred,  will 
be  found,  as  we  think,  to  state  the  law 
correctly,  and  to  be  clearly  applicable  to 
the  facts  of  the  case.  The  words  "  tends 
to  show"  were  twice  used  in  this  same 
connection  by  the  court  in  other  portions 
of  Its  charge  to  the  jury. 

The  fourth  inutruction  asked  by  the  de- 
fendant, and  refused  by  the  court.  Is  as 
follows:  "Where  circumstantial  evidence 
is  depended  on  by  the  people  to  convict  a 
defendant,  it  Is  necessary  for  them  to  es- 
tal>llsh  every  link  In  the  chain  of  circum- 
stances, beyond  all  reasonable  doubt,  and 
to  the  entire  BatiHfnction  of  the  Jury. 
Therefore,  if  the  jury  believe  from  the  testi- 
mony that  oneof  thenecessary  links  in  the 
necessary  chain  of  circumstances  in  this 
case  was  that  the  deceased  was  killed  with- 
out any  club  In  his  hand,  then,  before  you 
can  convict  thedefendant,  you  must  been- 
tirely  satisfied  that  the  deceased  at  the  time 
he  was  killed  had  no  club  in  his  hand;  and 
U  you  should  find  that  he  did  have  a  club 
in  his  hand  at  the  time  he  was  killed  then 
you  will  acquit  the  defendant,  or  If  you 
should  be  in  reasonable  doubt  as  to 
whetber  or  not  he  had  a  club  In  his  hand 


at  the  time  be  was  killed,  then  yon  will 
give  the  defendant  the  benefit  of  the  doubt 
and  acquit  him.  Or  if  yon  should  And  that 
one  of  the  necessary  links  in  the  chain  of 
circumstances  necessary  to  convict  in  this 
case  was  that  the  defendant  was  seen  run- 
ning away  from  the  deceased  at  the  time 
of  the  killing,  then  you  will  have  to  be 
satiRfled  beyond  all  reasonable  doubt  that 
the  witness  Sing  was  the  party  who  was 
in  the  house  at  the  time  of  the  killing,  and 
who  ran  to  the  door  immediately  after  the 
killing,  and  that  he  is  the  party  who  ran 
down  to  the  claim  and  gave  the  alarm, 
and  that  he  was  not  in  the  claim  at  the 
time  of  the  shooting;  or  if  yon  have  any 
doubts  as  to  his  being  the  said  party, — 
then  you  should  givethe  defendant  the  t>en- 
eflt  of  the  doubt  and  acqait  him."  This 
instruction  was  properly  retased,  as  the 
sabject'matter  thereof  was  given  to  the 
Jury  in  instruction  No.  9,  to-wit :  "When 
the  people  raiy  npon  cirrnmstantial  evi- 
dence to  convict  the  defendant,  every  link 
in  the  chain  of  circumstances,  necessary  to 
a  conviction,  must  be  established  by  tliw 
people  to  a  moral  certainty,  and  beyond 
all  reasonable  doubt. "  It  was  for  the  Jury 
to  deride  whether  or  not  any  special  piece 
of  evidence  or  circumstance  was  a  neces> 
sary  link  in  the  chain,  and,  if  decided  that 
such  evidence  or  circumstance  was  a  nec- 
essary link,  then  the  instruction  Just 
quoted  plainly  told  them  that  to  their 
minds  as  Jurors  such  link  must  be  estab- 
lished to  a  moral  certainty  and  beyond  all 
reasonable  doubt.  The  exceptions  taken 
by  appellant  to  the  ruilngrs  of  the  court 
upon  the  admission  and  rejection  of  evi- 
dence, and  assigned  as  error,  are  very 
numerous;  but,  as  they  are  either  harm- 
less or  untenable,  we  do  not  deem  it  nec- 
essary to  notice  them.  We  are  con- 
strained to  say,  however,  that  the  evi- 
dence upon  which  the  defendant  waa  con- 
victed of  the  crime  of  murder  in  the  second 
degree  is  not  to  our  entire  satisfaction, 
but,  as  it  is  on  the  whole  substantially 
conflicting,  the  verdict,  under  the  weli- 
establlstaed  rule  of  the  court,  will  not  be 
disturbed  on  the  ground  of  the  InsufH- 
clency  of  the  evidence  to  support  it.  We 
therefore  recommend  that  the  judgment 
and  order  be  affirmed. 

We  concur:    Bki.cher,  C;  Vancuef.  C. 

Feb  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and 
order  are  aliirmed. 


— — ^  (M  C«I.  158) 

Grant  v.  Oliver.    (No.  18,104.)l 

(Supreme  Ccfwrt  of  California.     Sept  12,  1S91.) 
Lost  Debd— PRELiMiNAnr  Proof — Acknowi.edo- 

MEKT— MbXIUAN  GbAKT— ReCITAL  IN  PATENT. 

1.  The  record  of  a  deed  could  not  properly  be 
rocoived  in  an  action  tried  in  liibS  without  the 
preliminary  proof  then  required  by  Code  Civil 
Proo.  Cal.  I  1931,  which  provided  that  a  certified 
copy  of  the  record  ot  an  instrument  alTeotlng  real 
estate,  duly  acknowledged,  may  be  read  in  evi- 
dence with  like  effect  as  the  original,  on  proof  by 
affidavit  or  otherwise  that  the  original  is  not  la 
the  possession  or  under  the  control  of  the  party 
producing^  the  certified  copy;  the  prelimlnan 
proof  having  l>een  dispensed  with  by  an  tLatmi' 
ment  of  section  1051  in  1889. 

'  Motion  to  modify  judgment  denied,  97  f  ao.  Bap. 

eei. 
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2.  Where  the  execntion  of  «  dcefi  Is  proved, 
and  there  is  noqaestion  of  actual  or  oons&uctive 
notice  involved,  it  is  immaterial  that  the  certlfi- 
oate  of  aolniowledgment  was  not  made  by  the 
notary  nntll  two  years  after  the  acknowledgment 
was  taken,  since  tlie  deed  would  be  valid  as  be- 
tween tbe  parties  without  such  certificate. 

3.  The  fact  that  the  lands  on  which  a  home- 
stead claim  was  iiled  were  within  the  exterior 
limits  of  a  private  Mexican  grant  will  not  inval- 
idate  the  claim  where  it  appears  that  the  srant 
was  a  float,  which  was  llnally  so  located  within 
snch  limits  as  to  exclude  the  land  claimed. 

4.  Where  the  land  department  has  Jorlsdlo- 
Uon  of  the  parties  and  subject-matter,  its  deter- 
mination of  their  rights  is  final. 

6.  An  olter  by  defendant  to  uhow  that  the  land 
In  controversy  was  within  the  exterior  bounda- 
ries of  a  Mexican  grant  when  the  declaratory 
statement  of  plaintiit's  grantor  was  presented, 
and  not,  tberefore,  subject  to  bomestead  entry, 
was  properly  excluded  as  too  indefinite. 

6.  A  recital  in  a  patent  that  plaintiff's  elaim 
to  the  land  in  controversy  was  established  "pur- 
suant to  the  act  of  oongress  of  Hay  90,  1862,  to 
secure  homesteads  to  actual  settlers  on  tbe  pub- 
lic domain,  and  the  acts  supplemental  thereto," 
does  not  impose  on  him  the  burden  of  showing 
that  tbe  homestead  was  not  acquired  under  laws 
requiring  actual  settlement  and  residence  by  tbe 
claimant. 

Department  2.  Appeal  from  superior 
court,  Alameda  county :  Nublg  Uamu.to.n', 
Jud^e. 

Action  by  Grant  against  Oliver  to  re- 
cover poHsesBion  of  real  estate.  Judjc- 
roent  for  plaintiff,  and  defendant  appeals. 
Keversed. 

E.  VV.  Asbhy,  (Tbotapsoa  <S  Thompson, 
of  counsel.)  for  appellant.  Moore  Jk  Reed, 
for  respondent. 

Patekbok,  J.  This  Is  an  action  to  re- 
cover the  possession  of  (SO  acres  ot  land 
situated  in  tbe  county  of  Alameda.  Tbe 
answer  denies  all  tbe  allegations  of  the 
complaint.  Defendant  filed  a  cross-com- 
plaint, settiiiK  forth  thut  he  settled  on  tbe 
lands  In  controversy  with  his  family,  claim- 
inn  the  same  under  the  pre-emption  laws 
of  the  United  States,  prior  to  July  8, 187S, 
and  continuously  since  that  date  has  re- 
sided and  made  valuable  improvements 
thereon.  Tbe  defendant  then  proceeds 
to  show  tliat  Thomas'  application  for  a 
homestead  was  filed  at  a  time  when  the 
lands  in  controversy  were  not  subject  to 
sale  under  the  land  laws  of  the  United 
States  because  they  were  witbin  the  ex- 
terior boundaries  ot  a  Mexican  Krant; 
but,  notwlthstandlnc;  this  fact,  the  claim 
of  Thomas,  plalutin's  grantor,  was  ap- 
proved by  the  officers  of  the  land  depart- 
ment, in  violation  of  law.  It  is  alletcpd 
that  the  nameof  Thomas  wasfraudulently 
used  tor  tbe  beneUt  of  one  Benson,  and 
that  tbe  commissioner  of  tbe  general  lund- 
ofBce  and  the  secretary  of  the  interior,  in 
violation  of  the  legal  and  equitable  claim 
of  the  defendant,  neglected  to  read,  ex- 
amine, or  weigh  the  evidence  taken  before 
them  on  appeal  from  the  decision  ot  tbe 
register  and  receiver,  awarding  the  land 
to  Thomas,  and  without  an  examination 
of  the  record  signed  and  filed  written 
opinions  adverse  to  the  claim  of  defend- 
ant, which  had  been  compiled  and  fabrl- 
rated  by  clerlts  and  subordinates.  It  Is 
further  alleged  that  Thomas  never  exe- 
cuted any  power  of  attorney  to  Dey,  wbo 


as  attorney  in  fact  executed  and  delivered 
to  the  plalntiti  the  deed  upon  which  he 
relies.  Tbe  prayer  la  that  plaintiff  take 
nothing  by  this  action;  that  the  patent 
from  the  United  States  to  Thomas  be  de- 
clared void,  and  that,  upon  defendant 
making  payment  to  the  receiver  ot  9i!00, 
the  purchase  price  ot  tbe  land  in  contro- 
versy, the  president  ot  the  United  States 
be  required  to  issue  and  deliver  to  bim  a 
patent  for  the  land. 

There  is  no  merit  in  the  cross-complaint, 
and  tbe  plaintlB's  demurrer  to  tbe  same 
was  properly  sustained.  Thereisnothing 
in  tbe  cross-complaint  which  takes  the 
case  out  of  tlie  general  ruletbat  tbe  action 
ot  tbe  land  department,  acting  within  the 
scope  ot  its  authority,  is  binding.  The 
land  In  controversy  was  within  the  Juris- 
diction of  tbe  land-offlcers ;  the  merits  of 
the  defendant's  claim  were  presented  to 
the  commisiiioner  of  the  general  land- 
otSce  on  appeal  from  the  decision  of  the 
register  and  receiver  awarding  the  landa 
to  Thomas,  and  to  the  secretary  of  the 
interior  on  appeal  from  the  decision  ot  the 
commissioner,  and  both  of  those  ofBcera 
decided  adversely  to  the  claim.  On  July  8, 
1878,  tbe  official  plat  of  tbe  township  was 
filed  in  tbe  land-oiHce  of  the  district  in 
which  the  lands  were  situated:  and  on 
tbat  day  the  application  of  Thomas  for 
an  additional  homestead  was  filed  with 
tiie  register  and  receiver.  Defendant's  pre- 
emption claim  was  filed  .Inly  12, 1878.  It 
is  alleged  that  the  lands  were  not  subject 
to  sale  under  the  laws  of  the  United 
States  when  Thomas*  application  was 
filed,  because  tliey  were  "within  the 
granted  and  confirmed  exterior  bounda- 
ries of  the  well-known  private  Mexican 
grant,  Lnguna  de  los  Pulos  Colorados;" 
but  subsequent  al1ega*'*(ma  show  that 
on  appeal  to  the  circuit  ^-ourt  from  the  de- 
cree of  confirmation  entered  in  the  dis- 
trict court  the  grant  wus  held  to  be  a 
float  of  three  square  leagues,  and  no  more, 
and  that  It  did  not  attach  to  any  specific 
land  until  it  was  located  by  the  surveyor 
within  the  exterior  boundaries  of  the  larg- 
er tract  descrllted,  and  the  survey  wus 
finally  approved  by  the  officers  of  the  land 
department.  The  decree  ot  the  circuit 
court  was  entered  December 4.  1874,  and 
the  field-notes  and  plat  of  the  survey  were 
approved  by  tbecommlselonerof  thegener- 
al  land-office  in  April,  1X78,  and  by  the 
secretary  ot  the  interior  on  August  10,1878. 
The  land  in  controversy  was  excluded 
from  the  survey.  The  grunt  being  a  f  oat, 
only  the  quantity  actually  granted  was 
reserved  during  tbe  examination  as  to  the 
validity  ot  the  grant,  "the  remainder  was 
at  the  disposal  of  the  government  as  part 
ot  the  publicdomaln."  U.  8.  v.  McLaugh- 
lin. 127  U.  S.  428.  8  Sup.  Ct.  Rep.  1177. 

The  allegations  ot  the  croRs-complalnt 
with  respect  to  the  conduct  of  the  officers 
of  the  land  department  are  so  absurd 
tbat  we  do  not  deem  It  necessary  to  no- 
tice them.  If  they  were  true,  and  conid 
be  proved,  the  defendant  would  not  bo  en- 
titled to  the  relief  he  claims  in  this  action 

It  Is  claimed  that  defendant's  contimi- 
ous  posHession  ot  tbe  land  from  a  date  prl« 
or  to  the  filing  of  the  homestead  claim 
on  behalf  of  Tbomas  prevented  ttae  ini- 
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tlation  or  acqulBltion  of  any  boinestead 
cIrIoi.  These  arematters,  however,  which 
the  land  deiiartnient  heard,  considered, 
and  determined.  That  department  of  the 
Kovcrnment  had  jurisdiction  of  the  sab- 
ject-niatter  and  uf  the  persons,  and  its  ad- 
judication Is  flnal.  It  is  not  a  case  of  an  en- 
tire want  of  power,  lilte  the  cases  cited  by 
appellant. 

The  patent  from  the  Dnlted  States  to 
Thomas  recites  that  the  claim  of  Thomas 
to  the  land  was  established  "pursuant 
to  the  act  of  congress  approved  the  20tb 
of  May,  1862,  'to  sscure  homesteads  to  act- 
ual settlers  on  the  public  domain,'  and 
the  acts  supplemental  thereto."  Jf  the 
homestead  was  acquired  under  section 
2306,  Rev.  St.  D.  S..  as  the  defendant 
states  in  his  cross-complaint,  the  court 
did  not  err  in  overruling  the  objection  to 
the  power  of  attorney,  and  the  title  of 
Thomas  passed  by  the  dead  from  his  at- 
torney in  fact  to  plaintiff.  Rose  v.  Lum- 
ber Co.,  73  Cal.  385,15  Pac.  Rep.  19. 
While  we  cannot  consider  the  matters  al- 
leged In  the  croBB-complaInt  in  determin- 
ing whether  the  court  erred,  we  may  safe- 
ly assume,  as  the  case  must  be  reversed 
on  another  point,  that  defendant  has 
stated  the  facts  correctly.  Furthermore, 
"pursuant  to  the  act  of  congress  ap- 
proved May  20,  1862,  •  •  •  and  the 
acts  supplemental  thereto, "Is  a  general 
recital,  which  doubtless  was  intended  to 
coverall  the  acts  of  congress  relating  to 
homesteads.  Certainly  the  recital  did  not 
throw  upon  the  plaintiff  the  burden  of 
showing  that  the  homestead  was  not  in- 
itiated and  acquired  under  the  laws  n-quir- 
ing  actual  settlement  and  residence  by  the 
claimant. 

Theoffer  of  the  defendant  toprove''that 
this  property  was  within  the  exterior 
boundaries  of  a  Mexican  grantat  the  time 
of  tlie  presentation  of  a  declaratory  state- 
ment by  Thomas,"  was  properly  rejected. 
Assuming  that  a  patent  can  be  attacked 
under  the  general  issue  of  ownership  in 
actions  of  this  kind,  tlie  offer  was  too 
uncertain  and  indefinite  to  entitle  it  to 
consideration.  If  the  Mexican  grant  was 
a  float,  as  defendant  lias  shown  it  to  be 
in  the  cross-complaint,  which  was  put 
out  of  the  pleadings  on  demurrer,  the  fact 
he  offered  to  show  could  have  no  effect. 
Standing  alone  it  was  immaterial. 

Plaintiff,  at  the  trial,  offered  in  evidence 
the  record  of  the  deed  from  Thomas  and 
wife,  by  Dey,  their  attorney  in  fact,  to 
plaintiff.  The  county  recorder  was  called 
as  a  witness,  and  identifled  the  book  as  a 
record  of  his  office.  Defendant  objected 
to  the  admission  of  the  evidence  on  the 
ground  that  the  original  deed  had  not 
been  accounted  tor,  and  on  the  further 
ground  that  the  certificate  of  acknowl- 
edgment showed  that  the  deed  was  ac- 
knowledged on  August  24, 1885,  and  the 
certificate  of  the  notary  was  not  made 
until  October  11,1887.  We  do  not  think 
that  the  second  ground  of  the  objection 
stated  was  well  taken.  It  the  original 
deed  had  been  offered  in  evidence,  and  its 
execution  had  been  proved,  as  It  was 
proved  by  ths  testimony  of  the  notary 
and  Dey,  it  would  have  been  immaterial 
U  there  had  been  no  certificate  of  acknowl- 


edgment whatever;  the  deed  would  be 
valid  aa  between  Thomas  and  the  plain- 
tiff, and  there  Is  no  question  of  notice, 
actual  or  constructive,  involved  in  the 
transaction.  We  think,  however,  that 
the  court  erred  iu  admitting  the  rettord  in 
evidence  without  pro(»f  of  the  loss  of  the 
original,  or  the  inability  of  the  plaintiff 
to  produce  it.  In  1889  the  legislature 
amended  section  1951,  Code  Civil  Proc,  so 
as  to  permit  proof  of  a  private  writing, 
acknovvledged  or  proved  by  the  introduc- 
tion of  thf  original  record  of  such  writing, 
"without  further  proof;"  but  at  the  time 
this  action  was  tried— April  18, 1888— such 
a  record  was  admissible  tn  evidence  only 
"on  proof,  by  affidavit  or  otherwise,  that 
the  original  is  not  in  the  possession  or 
under  the  control  of  the  party  producing 
the  certified  copy."  Sections  1919,  1920, 
Code  Civil  Proc,  cited  by  respondent,  are 
not  in  point.  They  relate  to  proof  of 
public  writings.  W^here  a  private  writing 
is  required  for  any  purpose  to  be  record- 
ed, proof  of  the  public  recordation  may  be 
made  by  the  introduction  in  evidence  of 
the  record  itself,  or  by  a  certified  copy 
thereof,  under  section  1919,  supra;  but 
proof  of  the  writing  Itself,  where  tnere  is 
a  question  as  to  Its  existence  or  validity, 
must  be  made  in  the  manner  requirpd  by 
section  1951.  Sections  1919  aud  1920  have 
been  in  the  Code  from  the  time  of  its  adop- 
tion. Section  1951  was  added  as  a  new 
section  in  1874.  Before  the  adoption  of 
the  new  section— 1951— in  1874,  it  was  held 
that  section  1919  applied  to  cases  of  this 
kind.  Vance  v.  Kohlberg,  50  Cal.  348.  As 
section  1951  applies  specifically  to  "every 
instrument  conveying  or  affecting  real 
property,  acknowledged  or  proved  and 
certified,"  it  is  apparent  that  it  was  In- 
tended to  change  the  rule  laid  down  In 
the  case  cited.  Judgment  and  order  re- 
versed, and  cause  remanded  for  a  new 
trial. 


McFaki.and,  J.;   Db  Ha< 


We  concur: 
VEN,  J. 

~~~~~"  M  CaL  IM 

Dyer  v.  Leaob  et  al.    (No.  18,844.) 

(Supreme  Court  of  CaUfomia.     Sept.  14,  1891.) 
Tbostes— NoTicB  OP  Appoi:«tmb:it — RviAvaa 

OS  EVIOESCB. 

1.  Civil  Coda  Cal.  i  2287,  provides  that  the 
"superior  court  may  appoint  a  trustee  whoDever 
there  is  a  vacancy  and  the  declaration  of  trust 
does  not  provide  a  practical  method  of  appoint- 
ment. "  Held,  that  notice  of  an  appointment  by 
the  court  to  Ull  a  vacancy  occasioned  by  the  death 
ol  a  trustee  in  a  deed  of  trust  wastrithln  the  dis- 
cretion of  the  court,  and  failure  to  grive  such  no- 
tice to  the  trustor  did  not  invalidate  a  sale  by  the 
trustee  so  appointed. 

a.  Wliether  the  trial  court  erred  in  excluding 
tlie  pleadings  in  another  a<<tion  will  not  be  con- 
sidered on  appeal,  where  the  nature  of  the  action 
and  the  parties  to  it  are  not  shown. 

Department  2.  Appeal  from  aniterior 
court,  San  Bernardino  county;  James  A. 
Gibson,  Judge. 

Action  of  ejectment  by  O.  T,  Dyer 
against  George  Leach  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Farls  &  Fox  and  H'.  J.  tichttyre,  tor  ap- 
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pellanta.    B.  C.  Hibbard 
Otis,  lor  respondent. 


and  Curtis    <ft 


McFarland,  J.  Action  of  ejectment  to 
recover  a  certain  tract  of  land.  Judgment 
went  for  plaintiff,  and  defendants  appeal. 

George  Leach,  being  the  owner  of  the 
land  in  question,  executed  a  deed  ot  trust 
of  the  same  to  E.  Conway,  trustee.  Tbe 
object  of  the  trust  was  to  secure  a  prom- 
issory note  tor  f 3,358,  made  by  Leach  to 
the  Biverslde  Banking  Company,  as  well 
ascertain  other  moneys.  It  was  provid- 
ed In  the  deed  that.  If  the  money  should 
not  be  paid  when  due,  tbe  trustee  should 
sell  the  land,  after  notice,  and  in  the  man- 
ner provided  therein,  and  execute  a  deed 
to  the  purchaser.  It  also  provides  that 
there  shall  be  a  trustee  as  successor  of  said 
Conway,  in  case  ot  the  death,  resignation, 
or  removal  of  the  latter;  but  It  does  not 
provide  for  the  manner  in  which  such  suc- 
cessor shall  be  appointed.  Afterwards 
said  Conway  died ;  and,  the  money  secured 
by  the  trust  being  due  and  unpaid,  said 
banking  company  made  written  applica- 
tion to  the  anperlor  court  for  the  appoint- 
ment of  a  trustee,  and  the  court  appoint- 
ed as  such  trustee  H.  C.  Hibbard.  Hlo- 
bard  proceeded  under  the  trust  and  sold 
and  conveyed  the  land  to  one  Rosenthal, 
who  conveyed  to  plaintiff  Dyer.  The  de- 
fendants, other  than  Leach,  are  persona 
who  claim  parts  of  tbe  land  under  bim. 

It  is  not  contended  by  appellants  that 
Hibbard  did  not  sell  the  land  in  accord- 
ance with  the  deed  of  trust,  or  that  he  in 
any  way  violated  it.  It  Is  contended, 
however,  that  all  proceedings  by  bim,  and 
his  sale  of  tbe  land,  were  invalid,  because 
Ills  appointment  wasmade  by  the  superior 
court  without  notice  to  tbetrostor,  Leach, 
or  bis  grantees.  It  does  not  appear  that 
any  injustice  has  been  done,  and  tbe  point 
seems  to  be  entirely  technical.  As  tbe  at- 
tack made  here  upon  the  order  of  the  court 
appointing  Hibbard  trustee  is  collateral, 
it  cannot  be  successful  unless  such  order  is 
absolutely  void.  But  we  do  not  think  it 
void.  The  current  of  authorities  is  to 
tbe  point  that  in  such  a  case  it  is  discre- 
tionary with  tbe  court  what,  if  any,  notice 
shall  be  given.  Our  Code  requires  no  no- 
tice. Section  2287  of  the  Civil  Code  pro- 
vides that  "the  superior  court  may  ap- 
point a  trustee  whenever  there  Is  a  vacan- 
cy, and  the  declaration  of  trust  does  not 
provide  a  practical  method  of  appoint- 
ment." Section  2251  provides  that  "the 
mutual  consent  ot  a  trustor  and  trustee 
creates  a  trust  of  which  the  beneficiary 
may  take  advantage  at  any  time  prior  to 
its  rescission. "  Section  2252  provides  that 
"  when  a  trustee  is  appointed  by  a  court 
•  »  »  such  court  •  »  •  is  tbe  trustor 
wltbln  tbe  meaning  ot  tbe  last  section." 
These  are  the  only  provisions  applicable 
to  the  question  to  which  our  attention 
has  been  called.  Tbe  theory  of  the  law  is 
that  upon  the  death  of  the  trustee  the 
trust  vests  in  the  court,  and,  in  tbe  ab- 
eence  ot  a  statutory  provision,  notice  is 
not  necessary  to  confer  jurisdiction.  In 
Mllbank  v.  Crane,  25  How.  Pr.  1»S,  it  is 
said  that  tbe  jurisdiction  in  such  a  case  is 
"a  Quast  jurisdiction  in  rem, a.  power  over 
the  tnist,  and  in  nut  acquired  by  the  serv- 


ice of  process  upon  the  cettni  que  trast  or 
other  person  interested  in  the  truHt  fund 
or  its  preservation.  It  is  undoubtedly 
proper  and  uHual  in  most  cases  to  call 
those  more  immediately  interested  before 
the  court,  that  they  may  be  heard  In  the 
appointment  of  a  new  trustee:  but  this  is 
in  tbe  discretion  of  the  court.  •  »  • 
This  being  so,  the  appointment  ot  the  new 
trustee  is  valid,  even  though  it  should  be 
thought  to  be  irregular,  or  even  improvi- 
dent or  Indiscreet,  to  make  tbe  appoint- 
ment without  formal  notice  to  and  sum- 
mons to  those  interested. "  To  the  same 
point  are  the  cases  of  Hawley  y.  Ross,  7 
Paige,  Ch.  103,  and  In  re  Robinson,  37  N. 
Y.  261.  We  have  considered  the  point  up- 
on the  theory  that  no  notice  was  given  of 
Hibbard's  appointment,  but  it  is  doubtful 
if  the  record  shows  such  want  of  notice 

Appellants  contend  that  tbe  court  erred 
in  sustaining  an  objection  to  their  offer 
to  introduce  the  pleadings  in  a  certain  ac- 
tion entitled  "Riverside  Banking  Company 
ve.  George  Leach  et  als. ; "  the  objection 
made  being  that  it  was  not  between  the 
sameparties  and  was  irrelevant  and  incom- 
petent; that  there  was  no  lis  peadeas.etc. 
As  to  this  point  it  is  sufflcieDt  to  say  that 
there  is  nothing  in  the  record  to  show  tbe 
character  of  that  action,  what  it  was 
about,  or  who  the  parties  were.  There 
are  no  other  points  necessary  to  be  no- 
ticed. The  judgment  and  order  denying  a 
new  trial  are  atlirmed. 

"We  concur:  Db  Hatex,  J.;  Sbarp- 
STKIN,  J. 


M  Cal.  IS 

Carty  v.  CoN.woLbY.    (No.  14,340.) 
{Supreme  Court  of  Caltfomia.    Sept  8, 1891.) 
SsTTiyo  Aside  Deed  —  C!on-strdctivb  Fraud- 
Capacity  OF  Gbantor— Consideration. 

1.  Id  an  action  to  set  aside  a  deed  for  inade- 
quacy of  consideration  it  may  be  shown  in  de- 
fense that  the  consideration  was  different  in  kind 
from  that  recited  therein. 

2.  A  few  days  before  her  death,  the  grantor, 
in  consideration  o(  natural  affection,  executed  a 
deed  to  her  brother  to  all  of  a  tract  of  land  in 
which  he  owned  an  equitable  half  interest,  the 
title  being  in  her  name,  in  order  that  ho  might 
then  and  there  acquire  an  indefeasible  title 
thereto.  There  was  no  expressed  reservation  in 
the  deed  or  otherwise  of  any  right  in  the  property 
conditioned  on  the  grantor's  recovery  or  other- 
wise, nor  any  restriction  as  to  its  operation. 
Held,  that  it  was  not  a  gift  causa  mortis. 

8.  Where  the  grantor,  at  the  time  of  execut- 
ing a  deed  to  her  brother,  was  in  full  possession 
of  her  faculties,  understood  what  she  was  doing, 
made  the  deed  voluntarily  and  without  persua- 
sion or  coercion,  and  because  of  her  uninfluenced 
desire  to  do  so,  the  deed  will  not  be  deemed  oon 
structively  fraudulent  as  to  other  brothers  and 
sisters  because  the  grantor  was  in  a  weak  physical 
condition,  and  the  deed  transferred  all  of  her 
property  to  the  brother  then  living  with  her,  to 
the  injury  of  tbe  others,  who  resided  at  a  dis- 
tance. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  W.  P.  Wade, 
Judge. 

Action  by  Ellen  Carty  against  Patrick 
Connolly  to  set  aside  a  deed  executed  by 
Mary  Connolly  to  defendant.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

W.  W.  Foote  and  UeDley,Swm&  Bigby, 
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(James  D.  Tborton,  of  ooanael,)  for  appel- 
lant.   S.  M.  White,  for  respondent. 

Gaboutte,  J.  This  )b  an  equitable  ac- 
tion by  the  plaintiff,  a  ulster  of  the  defend- 
ant, aBktng  that  a  certain  deed  to  the 
prenilRetj  described  in  the  complaint  be  set 
aside  upon  the  ground  that  a  t  the  time  it 
was  executed  by  Mary  Connolly,  another 
sister  of  defendant,  she  was  acting  under 
undue  Influence,  and  was  also  of  auch 
feeble  mind  as  to  be  unable  to  understand 
the  nature  of  the  transactioo.  (Tpon 
August  20, 1387,  Mary  Connolly  sustained 
seiiouB  Injuries  from  an  accidental  burn- 
ing, from  which  injuries  her  death  resulted 
upon  the  18tb  day  of  tbefollowing  month. 
The  deceased  and  her  brother  Patrick, 
the  defendant,  had  resided  upon  the  land 
In  dispute  for  many  years,  and  it  had  been 
acquired  by  their  mutual  efforts.  The 
legal  title  to  the  entire  property  wai 
vested  in  Mary,  though  Patrick  had  paid 
for  one-half  of  It,  and  was  the  equitable 
owner  thereof.  At  the  time  of  the  trans- 
fer to  Patrick,  which  was  the  7th  day  of 
September,  a  mortgage  rested  upon  the 
property  In  the  sum  of  J14,000,  which  by 
the  terms  of  the  deed  the  respondent  as- 
snmed  to  pay.  The  value  of  the  realty 
wae  9i>6,000,  and  there  was  no  pecuniary 
consideration  for  the  transfer  other  than 
the  assumption  of  the  payment  of  the 
aforesaid  mortgage.  The  deceased  died 
Intestate,  and  the  plaintiff  is  one  of  the 
heirs  at  law.  Findings  of  fact  were  en- 
tered in  favor  of  the  defendant,  and  plain- 
tiff has  appealed  from  the  Judgment  and 
order  denying  her  motion  for  a  new  trial. 

The  grounds  upon  which  she  relies  to 
set  aside  this  conveyance  are  (1)  construct- 
ive fraud;  (2)  undueinfiuence.  Constrnct- 
Ive  fraud  in  defined  by  section  1578  of  the 
Civil  Code  to  consist  "  (1)  in  any  breach  of 
duty  which,  without  an  actunl  fraudulent 
Intent,  gives  an  advantage  to  the  person 
In  fault,  or  any  one  claUning  under  him, 
by  misleading  another  to  his  prejudice,  or 
to  the  prejudice  of  any  one  claiming  under 
him;  or,  (2)  In  any  such  act  or  omission 
as  the  law  specially  declares  to  be  fraud- 
ulent, without  respect  to  actual  fraud." 
The  forbu;olng  definition  Is  In  substantial 
accord  with  the  views  of  standard  au- 
thors upon  the  question.  Appellant  in- 
sists that  constructive  fraud  is  apparent 
In  this  transaction  from  the  gross  Inade- 
quacy of  the  consideration.  The  pecnnl- 
ar.v  consideration  recited  in  the  deed  is  five 
dollars,  and.  If  we  understand  appellant's 
position,  it  Is  that,  where  a  deed  is  at- 
tacked upon  the  ground  of  inadequacy  of 
consideraticin,  tlie  party  In  defense  of  the 
deed  will  not  be  allowed  to  show  the  true 
consideration  to  be  love  and  affection ;  or 
In  other  words  a  consideration  different  In 
specie  cannot  be  proved.  There  is  no  merit 
in  appellant's  position  upon  this  point, 
and  the  case  of  Coles  y.Soulsby,21  Cal.  81, 
cited  in  her  brief,  is  conclusive  against  her. 
[u  that  case,  referring  to  this  Identical 
question,  the  court  says:  "It  is  not  a 
valid  objection  to  the  admissibility  of  the 
evidence  that  It  showed  a  consideration 
different  from  that  expressed  in  the  deed. 
The  consideration  clause  ol  a  deed  is  not 
condtuive.   It  estops  the  grantor  from  al- 


leging that  he  execated  tlie  deed  with ont 
consideration.  Itcannot  be  contradicted, 
so  as  to  defeat  the  operation  of  the  con- 
veyance according  to  the  purposes  therein 
designated,  unless  It  be  on  the  ground  of 
fraud;  but  with  this  exception  it  is  open 
to  explanation,  and  may  be  varied  by  parol 
proof.  A  limitation,  it  is  true.  Is  placed  by 
some  adjudicated  cases  upon  the  char- 
acter of  the  proof  admitted;  that  it  must 
be  restricted  to  establishing  a  considera- 
tion of  the  same  species  with  that  ex- 
pressed, (citing  cases.)  The  limitation, 
however,  does  not  appear  to  rest  upon 
any  sound  principle.  In  addition,  it 
might  be  added,  the  defendant,  grantee  in 
the  deed,  assumed  the  payment  of  a  S14,()U0 
mortgage,  and  a  promise  to  pay  the  debt 
due  from  the  grantor  to  a  third  party 
is  a  valuable  consideration.  Oladwin  v. 
Garrison.  13  Cal.3:j2;  Saunderson  v.  Broad- 
well,  82  Cal.  133,  23  Pac.  Bep.  8fi.  The  trial 
court  found  that  the  consideration  for  the 
deed  to  defendant  was  love  and  affection, 
and  the  assumption  of  the  aforesaid  mort- 
gage. There  is  nothing,  either  in  the  facts 
or  the  law,  to  undermine  the  force  and 
effect  of  such  finding. 

Appellant  insists  that  the  deed  Is  of  a 
testamentary  character,  and  Islnoperative 
unless  proved  as  a  will ;  in  other  words, 
the  transaction  was  In  the  nature  «»f  a 
donatio  causa  mortis, — anil  in<iiHts  that 
the  following  allegation  of  n-spoudent's 
answer  is  an  admission  to  that  effect: 
"That  on  the  7th  day  of  September,  1887, 
said  deceased,  believing  that  an  injury 
from  which  slie  was  then  suffering  would 
terminate  fatally,  and  for  the  purpose  of 
fully  conveying  to  this  defendant  all  of  the 
interest  in  said  property  which  was  his  as 
a  matter  of  right,  and  fo"  the  purpose  of 
further  vesting  in  him  all  her  Interest  in 
said  property,  did,  in  consideration  of  the 
premises,  and  in  view  of  the  circumstances 
surroundingsaid  deceased  and  tbisdefend- 
ant,  make,  execute,  and  deliver  to  defend- 
ant a  grant,  "etc.  We  haveserlonsdoubts 
whether  thecomplaint  is  broad  enough  to 
justify  such  proof.  The  theory  of  the 
complaint  is  that  thn  deceased  had  not 
sufficient  mental  capacity  to  make  the 
deed,  and  was  iicting under  undne influence 
at  the  time,  and  no  intimation  can  be  found 
in  any  allegation  thereof  that  the  delivery 
of  the  deed  was  Incomplete,  or  that  the 
transfer  was  In  the  nature  of  a  gift  enasa 
mortis,  or  thatthe  Instrument  was  intend- 
ed as  a  will :  but,  aside  from  that,  this  alle- 
gation of  the  answer  does  not  justify  the 
effect  insisted  upon  by  appellant,  and  cer- 
tainly is  not  sufficient  to  raise  the  implica- 
tion that,  in  case  of  a  recovery  from  such 
illness,  the  deed  was  to  be  void,  or,  in  case 
of  death,  the  instrument  was  to  be  deemed 
and  treated  as  a  last  will  and  testament. 
The  authorities  are  not  in  Hue  with  such 
conclusion,  and  we  might  advance  our 
position  to  the  point  of  saying  that  we 
know  of  no  reason,  either  Inequity  or  law, 
why  a  person  of  perfect  mental  capacity, 
acting  freely  and  voluntarily,  who  is  sick 
with  mortal  illness.  Is  not  entirely  com- 
petent to  make  a  voluntary  conveyance 
of  bis  property  as  fully  and  completely-  aa 
when  experiencing  the  enjoyments  of  per- 
fect health,  even  though  such  ctwveyonce 
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Bbonld  eeeni  to  the  world  anreaannable, 
unjuHt,  and  UDnaturul.  It  la  not  a  ques- 
tion of  physical  conUitiou,  of  pain  or  ab- 
sence  of  pain,  ol  Iohk  life  or  short  life,  but 
it  Is  a  question  of  mental  capacity,  and 
the  free  and  uutrammeled  action  of  the 
mind.  Those  are  the  ultimate  facts;  and 
the  belief  existing  in  the  grantor's  mind 
that  he  is  suffering  from  a  mortal  illness  la 
but  an  incident  throwing  whatever  light 
it  may  possess  upon  the  true  solution  of 
the  ultimate  facts,  and  the  power  and 
brightness  of  that  light  will  fluctuate  with 
the  varied  circumstaucea  and  surround* 
Ings  of  each  particular  case.  The  findings 
of  the  court  are  full  and  complete,  and  up- 
on this  branch  of  the  case,  under  present 
investigation,  the  court  found  "she  [mean- 
lug  the  grantor]  executed  said  deed  to 
said  defendant  in  consideration  of  the  love 
and  affection  she  bore  him,  and  because  ic 
was  her  will  and  wish  that  he  should  own 
in  fee-simple  the  whole  of  the  property 
therein  described,  and  that  he  should  then 
and  there  acquire  an  indefeasible  title 
thereto;"  and  again,  the  court  found 
"there  was  no  expressed  reservation, 
either  in  said  deed  or  by  words  used  at 
the  time  of  delivery,  or  prior  or  subsequent 
to  the  execution  thereof, ot  any  right  in  or 
to  the  property  conveyed  conditioned  up- 
on the  grantor's  recovery  or  otherwise." 
Nor  was  there  any  restriction  of  an.T char- 
acter with  reference  to  the  operation  of 
said  deed,  but  the  same  was,  upon  being 
executed,  duly  delivered  to  defendant,  and 
accepted  by  him,  and  the  title  to  all  the 
property  therein  described  did  thereupon 
vest  In  said  defendant. "  The  foregoing 
findings  are  fully  supported  by  the  evi- 
dence and  completely  dispose  of  this  ques- 
tion, although.  If  authority  were  neces- 
sary, the  case  of  Mo  wry  v.  Heney.  86  Cal. 
471,  25  Pac.  Rep.  17,  and  the  authorities 
therein  cited,  conclude  the  subject. 

If  we  clearly  understand  appellant's 
third  position,  it  is  that  coustructive 
fraud  should  be  Inferred  in  this  case  from 
the  tact  of  the  physical  weakness  of  the 
deceased  at  and  prior  to  the  date  of  the 
deed ;  that  she  transferred  all  her  property 
to  the  one  brother  who  was  living  with 
her  at  the  time,  to  the  injury  of  brothers 
and  sisters  who  were  residing  in  distant 
places;  indeed,  that  constructive  fraud 
should  be  inferred  from  the  conditionsand 
relations  of  the  immediate  parties  to  the 
transaction.  The  law  upon  this  subject 
of  constructive  fraud,  so  far  as  it  bears 
upon  the  questions  involved  in  this  case, 
is  clearly  and  concisely  stated  in  2  Pom. 
£q.  Jar.  §928:  "The  fact  that  a  convey- 
anceor  other  trautiaction  was  made  with- 
out professional  advice  or  consultation 
with  friends,  and  was  improvident,  even 
coupled  with  an  inadequacy  of  price,  is 
not  of  itself  a  sufficient  ground  for  relief, 
provided  the  parties  were  both  able  to 
Judge  and  act  Independently,  and  did  act 
upon  equal  terms,  and  fully  understood 
the  nature  of  the  transaction,  and  there 
was  no  undue  Influence  or  circumstance 
of  oppression.  When  the  accompanying 
incidents  are  inequitable,  and  show  bad 
aith.BUch  as  concealments,  misrepresenta- 
tions, undue  ad  ventage,  oppression  on 
the  part  of  the  one  who  obtains  the  bene- 


fit, or  Ignorance,  weakness  of  mind, 
sickness,  old  age,  incapacity,  pecuniary 
necessities,  and  the  like  on  the  part  of  the 
other,  these  circumstances, combined  with 
inadequacy  of  price,  may  easily  Induce  a 
court  to  grant  relief,  defensive  or  affirma- 
tive. It  would  not  be  correct  to  say  that 
such  facts  constitute  an  absolute  and  nec- 
essary ground  for  equitable  interposition. 
They  operate  to  tborw  the  heavy  burden 
of  proof  upon  the  party  seeking  to  enforce 
the  transaction  or  claiming  the  benefits  of 
It,  to  show  that  the  other  acted  voluntari- 
ly, knowingly,  intentionally,  and  deliber- 
ately, with  full  knowledge  of  the  nature 
and  effects  of  his  acts,  and  that  his  consent 
was  not  obtained  by  any  oppression,  un- 
due  influence,  or  undue  advantage  taken 
of  bis  condition,  situation,  or  necessities. 
It  the  party  upon  whom  the  burden  rested 
sliould  succeed  In  thus  showing  the  perfect 
good  faith  In  the  transaction,  it  would  be 
sustained;  if  he  should  fail,  equity  would 
grant  such  relief,  affirmative  or  defensive, 
as  might  be  appropriate. "  In  this  case  the 
court  found,  among  other  things:  "The 
deceased,  at  the  time  of  the  execution  o( 
the  deed  last  named,  was  in  full  possession 
Of  her  mental  faculties,  and  thoroughly 
understood  what  she  was  doing;  made 
said  deed  voluntarily,  and  without  any 
solicitation,  coercion,  influence,  or  persuao 
sion;  nor  was  said  deceased,  at  the  time 
of  the  making  of  said  deed,  or  ever,  under 
the  control  or  dominion  of  this  defendant 
or  of  any  one,  nor  under  any  duress  or  tear 
occasioned  by  or  through  him,  or  other- 
wise, but  she  was  at  such  time  perfectly 
free,  and  knew  she  was  perfectly  tree,  to 
do  what  she  wanted,  and  she  did  make 
said  deed  acting  for  herself,  and  because  it 
was  her  uninfluenced  desire  so  to  do." 
There  were  other  findings  of  a  similar  im- 
port, and  they  were  all  supported  by  the 
evidence,  which  largely  preponderated  in 
their  favor.  Under  the  law  as  laid  down 
by  Pomeroy,  supra,  when  taken  in  con- 
nection with  the  findings  ot  the  court, 
which  are  warranted  by  ttae  evidence,  we 
conclude  that  the  element  ot  constructive 
fraud  is  no  longer  in  the  case,  and  as  to 
actual  fraud  in  the  matter  of  undue  In- 
fluence the  record  fails  to  disclose  it  either 
in  the  evidence  or  findings.  We  have  ex- 
amined the  ermrs  of  law  relied  upon  by 
appellant  as  having  occurred  during  the 
progress  of  the  trial,  and  find  them  not 
well  taken.  Let  the  Judgment  and  order 
be  affirmed. 

Weconcnr:  JHabrisom.J.;  Patkrson,J. 


«  Cal.  iia 

Irwi.n  t.  McDowell    (No.  14,303.) 
(Supreme  Court  of  CcUifomta.    Sept.  10, 1891.) 

AnACBIMO  HORTOAOBD    PROPBRTT— LlABILITT  OW 

Sbbbivf— Dahaobs. 
1.  Under  Civil  Code  Cal.  tS  8968,  2908,  which 
proride  tbat  an  oUoer  caQuot  attach  mort^ruged 
personal  property  at  the  suit  ot  a  creditor  of  the 
mortga^r  without  first  tenderioK  to  the  mort- 
gagee, or  depositlug  for  him,  with  the  county 
clerk  or  treasurer,  the  amount  due  on  the  mort- 
gage, a  sheriff,  who,  at  the  suit  of  the  mortgagor's 
creditor,  attaches  a  mortgagea  crop  of  grain,  and 

filaces  a  keeper  in  charge  thereof,  makes  himself 
lable  as  for  a  conversion,  although  he  does  not 
remove  the  same^  and  releases  the  attadunoit  two 
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days  after  an  action  commenced  against  htm  by 
the  mortKaRee. 

2.  The  measure  of  damages  in  an  action  by 
the  mortgagee  against  the  sheriff  is  the  value  ot 
the  property  at  the  time  it  was  taken  and  com- 
pensation for  time  and  money  expended  in  re- 
covering it  under  Civil  Code  Cal.  $$  3836,  3338. 

8.  where  the  findings  of  the  court  do  not  dis- 
close whether  or  not  the  mortgagee  had  the  ben- 
efit of  the  property  after  it  was  released  from  the 
attachment  a  judgment  in  his  favor  for  one  cent 
damages  will  be  set  aside. 

CoinmlsBionere'  decision.  Department 
2.  Appeal  from  superior  court,  San  Diego 
county;  W.  L.  Piehck.  Judge. 

Action  by  I.  I.  Irwin  against  S.  A.  Mc- 
Dowell, a  sheriff,  lor  conversion.  Judg- 
ment in  the  court  below  being  rendered 
in  favor  of  the  plaintiff  on  one  count  only, 
be  appeals.    Beversed. 

M.  S.  Babcock  and  M.  L.  Short,  for  ap- 
pellant. Huasaker,  Britt  &  Goodrich,  %ot 
respondent. 

Bglcber,  C.  This  iB  an  action  to  recoT> 
er  from  the  defendant  the  sum  of  f  3,000 
and  Interest  thereon,  the  pay  mentol  which 
is  alleged  to  have  been  Hecured  by  a  chat- 
tel mortgage.  The  facts  atated  in  the 
complaint  are  in  substance  as  follows: 
On  the  23d  day  of  November,  188S>,  one 
Robert  L.  CoutH  executed  to  the  plaintiff 
a  mortgage  on  a  crop  of  wheat,  barley, 
and  oats,  then  being  planted  on  land  in 
San  Diego  county,  and  to  be  harvested  in 
the  year  i&'JO.  The  mortgage  was  proper- 
ly verified,  acknowledged,  and  recorded, 
and  was  given  to  secure  payment  of 
the  mortgagor's  promissory  note  for 
$1,(>00  and  interest,  and  such  further  ad- 
vances as  the  mortgagee  might  make  to 
the  mortgagor,  not  exceeding  91, 400. 
Further  advances  were  made  to  the 
amount  of  91,400.  thus  making  the  whole 
debt  secured  93,000,  no  pari  of  which,  ex- 
cept a  portion  of  the  interest,  bad  been 
paid.  Ou  the  13th  day  of  August,  1890,  the 
defendant,  as  sheriff  of  the  county  ot  San 
Diego,  wrongfally  and  unlawfully  levied 
upon  the  mortgaged  crop  a  writ  of  at- 
tachment issued  in  favor  of  one  Cave  J. 
Couts  against  the  mortgagor,  and  before 
making  the  levj'  he  did  not  pay  or  tender 
to  plaintiff,  or  to  any  one  for  him,  nor  de- 
posit with  the  county  clerk  or  treasurer, 
the  amount  of  the  mortgage  debt,  or  any 
part  thereof,  nor  had  he  ever  done  so. 
Therefore  Judgment  was  asked  for  S3,000 
and  interest.  The  defendant,  by  his  an- 
swer, admitted  most  of  the  averments  of 
the  complaint,  and  then  set  up  facts  to 
excuse  the  levy,  and  exonerate  him  from 
damages.  The  case  was  tried  by  the 
court  without  a  jury,  and,  among  other 
thlng:^,  the  court  found  that  there  was 
due  and  unpaid  oa  the  mortgage  debt,  for 
principal  and  interest,  the  sum  of  $3,126.- 
49;  that  the  levy  was  made  on  the  prop- 
erty by  the  defendant's  deputy,  and  a 
keeper  placed  in  charge  thereof,  on  the 
18th  day  of  AngURt,  18l»0;  that  on  the  next 
day  the  plaintiff  demanded  of  the  deputy 
the  posseHsIon  and  return  to  htm  of  the 
property  attached,  and  that  the  deputy 
admitted  he  knew  the  property  was  mort- 
gaged to  the  plaintiff,  but  refused  to  re- 
lease It;  that  the  action  whs  commenced 
9D  tlie  l&tb    day  of  August,    1890,    and 


thereafter,  on  the  18th  or  17th  day  of  the 
same  month,  defendant  directed  his  depu- 
ty to  release  the  property,  and  thereapon 
it  was  delivered  tu  the  mortgagor,  Rob- 
err  L.  Couts,  and  defendant  notified  one 
of  the  nttorneys  of  tbe  plaintiff  that  he 
had  released  it;  that  at  tbe  time  the  levy 
was  made  the  property  was  situate  in 
an  open  field  where  raised,  and  was  never 
removed  therefrom  by  defendant  or  by  his 
authority,  and  that  he  had  then  no  act- 
ual perstmal  knowledge  that  it  was  cov- 
ered by  the  mortgage;  that  the  total  val- 
ue of  the  property  atached  did  not  exceed 
the  sum  of  fHoO;  and,  as  a  conclusion  of 
law,  that  plaintiff  was  entitled  to  a  Judg- 
ment for  one  cent  damages  and  costs. 
Judgment  was  accordingly  su entered,  and 
the  case  is  brought  here  tor  review  on 
the  Judgment  roll. 

The  appellant  contends  that  personal 
property  covered  by  a  mortgage  cannot 
lawfully  be  taken  under  process  against 
the  moiirgagor  without  first  paying  or 
tendering  to  the  mortgogee,  or  depositing 
for  him,  the  amount  of  his  mortgage  debt, 
and  that,  it  it  be  so  taken,  tbK  detriment 
proximately  caused  by  the  seizure  Is  the 
full  amount  of  the  debt;  and  heuce  that 
damages  should  have  been  awarded  to 
the  plaintiff  ft)r  the  sum  found  by  the 
court  to  be  due  and  unpaid,  namely,  93,126.- 
29.  The  statutory  provisions  bearing  on 
the  subject  are  found  in  the  Civil  Code, 
and  are  as  follows:  "Sec.  2968.  Personal 
property  mortgaged  may  be  taken  under 
attachment  or  execution  issued  at  the 
suit  of  a  creditor  of  the  mortgagor.  Sec. 
2969.  Before  the  property  is  so  taken,  the 
officer  must  pay  or  tender  to  the  mort- 
gagee the  amount  of  the  mortgage  debt 
and  Interest,  or  must  deposit  the  amount 
thereof  with  the  county  clerk  ortreasurer, 
payable  to  the  order  of  the  mortgagee. " 
"Sec.  8336.  The  detriment  caused  by  the 
wrongful  conversion  of  personal  property 
Is  presumed  to  be:  (1)  The  value  ot  tbe 
property  at  tlie  time  of  the  conversion, 
with  interest  from  that  time;  or,  where 
the  action  has  been  prosecuted  with  rea- 
sonable diligence,  the  highest  market 
value  of  the  property  at  any  timebetween 
tbe  conversion  and  the  verdict,  without 
interest,  at  the  option  of  thelnjured party; 
and,  (2)  a  fair  compensation  for  the  time 
and  money  properly  expended  in  pnrauit 
ot  the  property."  -Sec.  8388.  One  having 
a  lien  on  personal  property  cannot  recov- 
er greater  damages  torltscon  version  from 
one  having  a  right  thereto  superior  to 
his,  after  his  lien  is  discharged,  than  the 
amount  secured  by  tbe  lien,  and  the  com- 
pensation allowed  by  section  3386  for  loss 
of  time  and  expenses."  From  these  sec- 
tions it  clearly  appears  that  an  officer  has 
no  right  to  take  mortgaged  personal 
property  under  process  against  the  mort- 
gagor, unless  he  first  complies  with  tbe  re- 
quirements of  section  2969;  and  it  he  does 
so  he  makes  himself  liable  as  for  a  conver- 
sion. In  Rider  v.  Edgar.  54  Cal.  127, 
which  was  an  action  of  this  kind,  it  was 
hel^  that  any  unlawful  Interierence  with 
the  i^roperty,  or  exercise  of  dominion  over 
It,  by  which  the  owner  is  damnified,  such 
as  the  levy  of  an  attachment  upon  It  and 
the  appointment  of  a  beeper,  was  a  tak- 
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Ing  which  made  the  ofScer liable,  fllthooKh 
the  property  was  not  moved  or  otherwise 
disturbed  and  though  it  wae  released  be- 
fore any  demand  from  the  plaintiff. 

ABHoming,  then,  as  we  must,  that  the 
defendant  in  this  case  made  himself  lia- 
ble by  liiB  levy,  the  question  is,  what  is 
the  measure  of  the  damages  which  can 
be  recovered  against  him?  In  ordinary 
Cases  the  measure  of  damages  for  a  con- 
version Is  the  fall  value  of  the  property 
converted,  with  interest,  compensation, 
etc.  This  rale,  however,  does  not  apply 
to  its  full  extent  in  a  easelikothis.  When, 
as  here,  the  action  is  brought  by  a  mort- 
gagee, he  can  recover  only  "the  amount 
secured  by  the  Hen  and  the  compensation 
allowed  by  section  3336  for  loss  of  time 
and  expenses, "  though  the  property  may 
be  of  much  greater  value.  What  is  the 
amount  Secured  by  the  lien?  The  answer 
must  be,  the  full  amount  of  the  mortgage 
debt,  if  the  property  is  worth  enough  to 
pay  it,  and.  if  not,  then  such  sum  or 
amount  only  as  it  Is  worth.  It  would 
seem  absurd  to  say,  if  the  mortgage  debt 
was  a  thousand  dollars  and  the  mortgaged 
property  was  worth  only  a  hundred  dol- 
lars, that  the  full  amonnt  of  the  debt  was 
secured.  As  the  court  found  that  the  to- 
tal value  of  the  property  attached  did 
not  exceed  the  sum  ol  $650,  it  follows,  in 
our  opinion,  that  the  plaintiff  was  not 
entitled  to  recover  from  the  defendant  the 
full  amount  of  the  debt.  The  cases  of 
Wood  V.  Franks,  56  Cal.  217;  Wood  v. 
Franks.  67  Cal.  32,  7  Pac.  Bep.  60;  and 
Sherman  v.  Finch,  71  Cal.  68, 11  Pac.  Rep. 
847,— relied  upon  by  appellant,  are  not  in 
conflict  with  what  has  been  said.  In  nei- 
ther of  those  cases  was  any  question 
raised  as  to  the  yalue  of  the  mortgaged 
projjerty,  or  Its  sufficiency  to  pay  the 
mortgage  debt  in  full. 

The  plaintiff  was,  however,  entitled  to  a 
Judgment  against  the  defendant,  it  he 
was  damnified  by  the  taking,  for  the 
amount  of  damages  which  he  actnally 
sustained.  The  levy  of  the  attachment 
and  the  appointment  of  a  keeper  were 
sufficient,  as  we  have  seen,  to  constitute 
a  conversion ;  and  the  action  was  com- 
menced before  the  release.  What  became 
of  the  property  after  it  was  released  does 
not  appear.  The  court  finds  only  that 
It  was  delivered  to  the  mortgagor,  and 
was  never  removed  from  the  open  field, 
where  It  was  situate,  by  the  defendant  or 
by  his  authority.  The  plaintiff  may  have 
taken  it  back  and  applied  its  proceeds  to 
the  payment  of  his  debt,  or  he  may  have 
refused  to  do  so,  and  relied  on  his  claim 
for  damages.  If  be  took  it  back  he  sus- 
tained no  damages;  and, if  not, the  dam- 
ages could  not  have  exceeded  the  value  of 
the  property.  In  the  absence  of  any  find- 
ing as  to  whether  the  plaintiff  had  the  ben- 
«>flt  of  the  property  after  its  releaseor  not, 
the  judgment  cannot  be  sustained.  In 
our  opinion,  the  Judgment  should  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

We  concur:    Temple,  C;  Vanclief,  U. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  is  re- 


versed, and  the  cause  remanded  for  a  new 
trial. 

Db  Haven',  J.  T  concur  in  thejudgment 
and  in  the  reasoning  of  theforegoing  opin- 
ion. I  think,  however,  the  decision  in 
this  case  cannot  be  reconciled  with  the 
cases  of  Wood  v.  Franks,  56  Cal.  217,  and 
Sherman  v.  Finch,  71  Cal.  68,  11  Pac.  Rep. 
847.  In  my  judgment,  those  cases  were 
wrongly  decided,  and  I  have  no  hesitaucy 
In  concurring  in  this  judgment,  which,  in 
effect,  overrules  them. 


tl  Cal.  378 

Bogart  v.  Crosby  et  ah    (No.  14,169.) 

(.Supreme  Comt  of  California.     tSepr..  19, 1891.) 

IiTMiTATios  OF  Actions — Amendment  op  Cou- 
PLAiNT — Monet  Had  and  Keceived. 

1.  A  real-estate  agent  by  verbal  anthorll^ 
negotiated  a  sale  of  dcfondant's  land  to  plaintiff, 
which  was  aftenvards  rescinded  by  mutual  con- 
sent, and  plaintiff  demanded  the  return  of  the 
money  deposited  on  the  contract.  To  avoid  con- 
troversy with  the  agent  as  to  his  commission, 
defendant  returned  the  money  to  him,  telling 
plaintiff  that  he  must  settle  with  the  aeeat. 
Held,  that  defendant  was  liable  to  plaiutiS  for 
the  money  deposited. 

2.  The  complaint  In  an  action  against  a  Arm 
of  real-estate  agents  to  recover  money  deposited 
on  a  verbal  contract  of  sale  which  had  been  re- 
scinded was  amended  by  making  the  owners  of 
the  land  detendants,  and  alleging  that  defendants 
were  an  association  of  two  or  more  i>erson8  doin^r 
business  under  a  common  name.  A  second  amend- 
ed complaint  was  filed,  alleging  that  only  the 
agents  constituted  the  association,  and  both 
amendments  charged  all  the  defendants  with 
having  received  the  deposit  from  plaintiff,  and 
to  his  use.  Beld,  that  the  liist  amendment  did 
not  state  a  new  cause  of  action,  and  was  not 
barred  because  not  filed  In  two  years  from  the 
time  tbe  cause  of  action  accrued,  under  Code 
Civil  Proc.  Cal.  %  339,  subd.  1,  providing  that  an 
action  on  an  unwritten  contract,  obligation,  or 
liability  sball  be  brought  within  two  years. 

Department  2.  Appeal  from  superior 
court,  San  Diego  county:  John  R.  Aiken, 
Judge. 

Action  by  Bogart  against  Crosby  &  Van 
Haren  and  others  to  recover  money  re- 
ceived by  defendants  to  plaintiff's  use. 
Judgment  for  plaintiff,  and  detendants 
apiieal.    Affirmed. 

H.  D.  Cassiday,  for  appellants.  Dakin  & 
Story,  for  respondent. 

Db  Haven,  J.  This  appeal  is  by  the  de- 
fendants Bemondino,  Daggett,  and  Wit- 
field  from  a  judgment  against  them  in  fa- 
vor of  plaintiff.  It  appears  that  defend- 
ants-Crneby  &  Van  Haren  were  verbally 
authorized  by  appellants  to  sell  for  them 
a  certain  tract  of  land  in  San  Diego,  and, 
acting  under  this  authority,  they  agreed 
to  sell  the  same  to  plaintiff,  and  received 
from  him  the  sum  of  $300  as  a  deposit  on 
the  contract.  No  deed  could  be  made  at 
the  time  on  account  of  the  absence  of  the 
appellant  Bemondino,  the  plaintiff  being 
assured  by  defendant  Van  Haren  that  he 
would  return  within  two  weeks.  After 
waiting  about  three  weeks,  the  plaintiS 
notified  Wltfleld,  one  ot  the  appellants, 
that  owing  to  the  long  delay  and  uncer- 
tainty as  to  the  time  when  Bemondino 
would  return  he  would  not  complete  the 
purchase,  and  demanded  a  return  ot  the 
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money  paid  by  him  as  a  deposit.  VVItfleld 
made  no  objection  to  the  refufsal  of  the 
p.aintiH  to  complete  tbe  purchase,  for  the 
.■eason,  as  he  Htates,  that  be  conaidered 
the  land  worth  mom  than  plaintiff  was 
topayforlt.and  bo  Informed  plaintiff  that 
lie  would  return  bis  check  to  Crosby  & 
Van  Huren,  and  be  mielit  settle  with 
them.  The  reason  for  this  action  seems 
to  have  been  that  appellants  did  not  wish 
to  pay  their  agents  commissions  fur  their 
services,  and,  to  avoid  controversy  upon 
this  point,  turned  the  money  over  to 
them,  and  left  the  plaintiff  to  settle  wltb 
Bucb  aKcnts.  The  appellants  soon  there- 
after sold  the  land  to  another  person,  and 
it  doeti  not  appear  that  It  was  sold  for 
any  less  than  plaintiff  was  to  pay,  or  that 
defendants  have  suffered  any  damage  by 
reason  of  the  refusal  of  plaintiff  to  com- 
plete tbe  purchase.  This  action  was  first 
brought  against  Crosby  &  Van  Haren 
alone.  On  October  19, 1S89,  an  amended 
complaint  was  Hied,  by  which  appellants 
were  also  made  defendants ;  this  com- 
plaint alleging  that  "defendant  Is  an  asso- 
ciation of  two  or  more  persona  doing  bus- 
iness •  •  •  under  the  common  name 
of  Crosby  &  Van  Haren. "  On  October  24, 
1889,  a  second  amended  complaint  was 
filed,  in  which  only  Crosby  &  Van  Haren 
were  alleged  to  be  an  association  under 
the  name  of  Crosby  &  Van  Haren,  and  all 
of  the  defendants  were  charged  with  hav- 
ing received  from  plaintiff,  and  to  his  use, 
the  sum  of  9»U0. 

It  1b  claimed  by  appellants  that  tbe 
cause  of  action  stated  in  the  last  amend- 
ed complaint  Is,  as  against  appellants, 
essentially  different  from  that  alleged  In 
the  first  amended  complaint,  and  that,  as 
It  was  not  filed  within  two  years  after  the 
cause  of  action  accrued,  the  sameis  barred 
by  the  provisions  of  subdivision  1  of  sec- 
tion 339  of  theOodeof  tTvU  Procedure.  We 
do  not  agree  with  appellants  In  this  con- 
tenti<m.  The  difference  between  the  first 
and  second  amended  complaints  Is  not  so 
marked  that  the  latter  can  be  deemed  the 
statement  of  an  entirely  new  and  different 
cause  of  action  against  the  appellants.  In 
both  amended  complaints  the  appellants 
are  charged  with  h>vving  received  from 
plaintiff ,  and  to  his  UBe,themoney  sued  for, 
and  with  a  refusal  to  pay  It  to  plaintiff 
when  demanded. 

Upon  the  facts  of  the  case  there  ran  ue 
DO  doubt  ot  plaintiff's  right  to  maintain 
this  action  against  appellants.  Tbe 
money  of  plaintiff  came  into  their  hands. 
and  we  know  of  no  principle  of  law  whicli 
will  luBtlfy  them  in  their  refusal  to  return 
it  to  him  upon  the  state  of  facts  disclosed 
by  the  evidence  In  this  case.  The  appel- 
lants were  never  legally  bound  to  make 
any  conveyance  to  plaintiff  at  all,  and  he 
certainly  had  a  right  to  withdraw  his 
offer  to  purchase  at  the  time  and  under 
the  <*ircumstances  shown,  and  was  under 
no  obligation  to  settle  any  claim  for  com- 
missions which  Crosby  &  Van  Haren 
might  have  against  appellants,  growing 
out  of  their  part  In  the  transaction. 
Judgment  and  order  affirmed. 


We  con^ir: 
ta.Mi>,  J. 


Bbatty,  C.  J.;   McFar- 


•1  Cal.  118 
CiT\  OF  Pasadena  t.  Stimbon  et  al.   (No. 
18,938.) 

{Supreme  Court  of  Califonvla.     Sept  18, 1S91.) 

BMimNT  DOUUH  —  CONSTITDTIONU,  lAW  — NOI- 
SAKOB — ^AfPBAI.. 

1.  Civil  Code  Cal.  §  lOUl,  provides  that  sny 
"person"  may,  without  further  legislative  action, 
acquire  private  property  for  any  use  specified  in 
Code  Civil  Proc.  i  1238,  either  by  oonsont  of  the 
owner  or  by  condemnation  proceedings  had  under 
tne  provisions  ol  Code  Civil  Proc.  {J  1288-iaB8. 
Civil  Code,  i  14,  provides  that  the  waed  "person" 
Dsed  in  the  Code  shall  include  s  corporation.  St. 
1883,  p.  93,  relative  to  cities  of  the  sixth  class, 
provides  (section  870)  that  when  it  shall  become 
necessary  for  the  city  or  town  to  take  private 
property  for  public  use,  "and  the  board  of  trus- 
tees cannot  agree  with  the  owner  thereof, "  the 
trustees  may  direct  proceedings  to  be  taken  under 
Code  Civil  Proc.  $S  1237-1363,  to  procure  the  same. 
Held,  that  St  1888,  p.  93,  by  prescribing  a  con- 
dition precedent  to  tbe  exercise  of  eminent  do- 
main by  cities  of  the  sixth  class,  destroys  the 
uniform  operation  of  Civil  Code,  {  lUOl,  in  con- 
travention of  Const.  Cal.  art.  1,  |!  11. 

3.  Such  statute  is  also  repugnant  to  Const 
Cal.  art.  4,  i  25,  which  provides  that  "the  legis- 
lature shall  not  pass  local  or  special  laws  in 
cases  trbcre  a  general  law  can  be  made  applica- 
ble."  People  V.  Henstiaw,  76  Cal.  442,  18  Pac. 
Rep.  413,  and  Abeel  v.  Clark,  84  CaL  226,  24  Pao. 
Rep.  883,  distinguished. 

8.  Under  Code  Civil  Proo.  i  1244,  providing 
that  tbe  complaint  in  condemnation  proceedings 
for  a  right  of  way  must  show  the  "location,  gen- 
eral route,  and  termini,  and  must  be  accompanied 
with  a  map  thereof."  a  complaint  to  condemn 
land  for  a  sewer  already  partially  boilt,  wbioh 
states  the  termini  of  the  whole  sewer,  need  not 
state  the  exact  spot  to  which  it  has  been  already 
constructed -,  and  the  phrase  "along  and  east  of 
the  center  line"  of  a  certain  avenue  sufficiently 
shows  the  location  of  the  proposed  sewer. 

4.  Under  Code  Civil  Proc.,  which  provides 
(section  1238,  subd.  8)  that  jH-lvate  property  may 
be  taken  for  sewerage  in  any  <dty  or  town, 
whether  incorporated  or  unincorporated,  and  (sec- 
tion 1241,  subd.  2)  that  before  property  can  be 
taken  it  must  appear  that  the  taking  is  necessary 
to  a  use  authorized  by  law,  It  Is  only  necessary 
to  show  that  the  property  to  be  taken  is  necessary 
for  the  sewer,  and  not  that  the  sewer  is  necessary 
for  the  town. 

5.  Under  CItH  Code,  (  8482,  providing  that 
"nothing  which  Is  done  or  maintained  under  the 
express  authority  of  a  statute  can  be  deemed  a 
nuisance, "  a  sewer,  the  construction  of  which  is 
authorized  by  section  12.38,  though  a  necessary 
evil,  is  not  a  nuisance  per  ge;  and  in  proceedings 
to  condemn  land  for  a  right  of  way  therefor  it  is 
unnecessary  to  show  that  the  proposed  route  is 
least  injurious  to  private  rights. 

6.  Where  no  motion  for  a  new  trial  was  made, 
and  a  specification  of  particulars  does  not  appear 
in  the  bill  of  exceptions,  but  only  in  the  brief 
of  counsel,  the  supreme  court  will  not  consider 
the  sufficiency  of  uie  evidence  to  sustain  the  Judg- 
ment. 

7.  Code  Civil  Proc.  Cal.  |  1841,  subd.  8,  pro- 
viding that  before  property  already  appropriated 
to  some  public  use  can  be  taken  it  must  appear 
that  the  publio  use  to  which  it  is  to  be  applied 
is  a  more  necessary  public  use,  does  not  apply 
to  condemnation  proceedings  to  subject  a  high- 
way to  a  right  of  way  for  a  sewer,  since  the  sec- 
ond servitude  wil  1  not  disturb  the  first. 

8.  In  condemnation  proceedings  by  a  eity  of 
8,000  inhabitants  the  court  will  take  judicial  no- 
tice that  the  city  was  incorporated,  and,  though 
it  was  averred,  it  need  not  be  proved. 

U.  Failure  to  show  that  the  city  attorney  and 
special  attorneys  for  the  city  who  commenced 
such  proceedings  had  no  authority  therefor,  la 
immaterial  when  there  Is  abundant  evidence  that 
ttieir  action  was  afterwards  ratified. 

10.  Under  the  original  oomplaint,  wbioh  failed 
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to  specify  the  kind  of  man-holes  with  which  the 
proposed  sewer  was  to  be  furnished,  evidence 
was  introduced  that  perforated  man- holes  allowed 
noxious  and  dangerous  gases  to  escape.  Tbe  com- 
plaint was  then  amended  so  as  to  provide  that  the 
man-holes  should  he  so  constructed  as  to  prevent 
the  escape  of  such  gases  "  unless  temporarily  In 
making  repairs."  Held,  that  it  was  error  to 
then  strike  out  the  above  evidence,  and  direct  a 
verdict  of  nominal  aamages  only  in  favor  of  ad- 
Joiningr  property,  since  the  property  might  be 
substantially  injured  by  the  temporary  escape  of 
sewer-gas. 

11.  Evidence  that  the  city  had  agreed  to  allow 
an  hotel  outside  the  city  limits  to  use  the  sewer 
was  properly  excluded,  since  that  fact  would  not 
render  the  proposed  use  less  a  public  use. 

12.  Evidence  that  a  witness  had  surveyed  a 
route  1,4.32  feet  shorter  than  that  proposed,  on  a 
better  grade,  through  lands  not  thickly  settled, 
was  admissible. 

18.  Evidence  that  the  sewer  farm  to  which  the 
sewer  was  to  extend  would  become  a  nuisance 
was  inadmissible,  as  involving  a  question  not  in 
this  proceeding. 

Ill  bank.  Appeal  from  superior  conrt. 
Lob  Angeles  county  :  Lccien  Sh.4W,  Judge. 

Proceedings  by  the  city  of  Pasadena 
against  Charles  W  Stlinson  nud  another 
to  condemn  a  right  of  way  for  a  sewer. 
Decree  for  plaintiff.  Defendants  appeal. 
Reversed. 

Oraves,  O'Melveny  Jt  Sharikland,  for  ap- 
pellants. Hnynes  &  Mitchell,  A.  R.  Met- 
calfe, and  F.  J.  Polley,  for  respondent. 

Beatty,  C.  J.  Proceeding  under  sec- 
tJon  1287  et  seq.  of  the  Code  of  Civil  Pro- 
cedure, to  condemn  n  right  of  way  for  an 
outfall  sewer  from  the  city  of  PaMBdeiia 
to  n  tract  of  laud  outside  of  the  city  lim- 
its, known  as  the  "  Sewer  Farm. "  Appeal 
by  defendants  from  a  decree  of  condem- 
nation. 

The  city  of  Pasadena,  a  municipal  cor- 
poration In  the  county  of  Los  Angeles, 
for  the  purpose,  as  it  alleges,  of  promot- 
ing the  health,  comfort,  and  convenience 
of  its  inhabitants,  is  engaged  In  construct- 
ing a  system  of  sewerage,  whereby  it  pro- 
poses to  discharge  the  city  sewerage  upon 
a  farm  distant  about  four  and  a  half  miles 
from  the  city  limits.  It  baa  obtained 
from  the  county  of  Los  Angeles  the  right 
of  way  lor  the  necessary  outfall  sewe' 
along  certain  county  roads,  from  the 
boundaries  of  the  city  to  a  point  at  o: 
near  the  intersection  of  the  Monterey 
road  and  Oarfleld  avenue,  which  is  tbe 
principal,  or  one  of  the  principal,  streets 
of  the  neighboring  town  of  Alhambra. 
From  this  i>olnt  the  proposed  route  of  the 
sewer  Is  along  said  tiarfleld  avenue,  east 
of  its  cente'  line,  through  the  town  of  Al- 
hanibra,  to  another  county  road,  and 
thence  along  said  road  to  the  sewer  farm. 
This  proceeding  is  against  the  owners  of 
lota  fronting  on  the  eattt  side  of  GarUeld 
avenue,  who,  in  support  of  their  appeal 
from  the  decree  of  condemnation,  assign 
numerous  errors  in  the  rulintts  of  the  su- 
perior court.  They  contend  that  the 
court  erred  in  overruling  their  demurrer 
to  the  complaint,  iu  denying  their  motion 
for  a  nonsuit,  iu  admitting  and  exclud- 
ing testimony  at  the  trial,  in  permitting 
en  amendment  of  the  complaint  after  the 
plaintiff  had  closed  its  case,  and  In  in- 
structing the  Jury.  Under  eacb  of  these 
heads   varioBS   particulars  are  specified. 
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We  shall  not,  however,  be  compelled  to 
notice  these  separate  points  serxatim,  aa 
our  views  with  respect  to  one  or  two  gen- 
eral propositions  will  dispose  of  most  of 
them,  either  b.v  deciding  them  or  demon- 
strating their  immateriality. 

One  main  proposition  upon  which  the 
appellants  rely  Is  that  a  municipal  corpo- 
ration of  the  fifth  or  sixth  class  must,  as  a 
condition  precedent  to  invoking  the  exer- 
cise of  the  power  of  emiuentdomain.  make 
an  unavailing  effort  to  a^ree  with  the 
owner  of  the  property  or  right  which  it 
seeks  to  acquire;  and,  consequently,  that 
it  must,  in  any  condemnation  procepding, 
allege  and  prove  that  it  haH  made  such 
effort.  The  complaint  in  this  case  con- 
tained no  allegation  as  to  the  class  of 
corporations  to  which  the  plaintiff  be- 
longs, nor  did  It  contain  any  allegation 
of  an  effort  to  agree.  On  the  trial  no  evi- 
dence was  offered  to  show  how  plaintiff 
was  incorporated, — whether  by  special 
charter  or  under  the  general  law, — nor  to 
what  class  ft  would  belong  If  incorporat- 
ed under  the  general  law;  but  the  court, 
without  evidence,  took  notice  of  the  fact 
that  Pasadena  is  a  city  of  the  sixth  class, 
duly  incorporated  under  the  general  law. 
St.  \mi,  p.  9i{.  By  section  870  of  that  law 
— which  is  one  of  the  sections  relating  to 
cities  of  the  sixth  class — it  is  provided  as 
follows:  "Whenever  it  shall  become  nec- 
essary for  the  city  or  town  to  take  or 
damage  private  property  for  the  purpose 
of  establishing,  laying  out,  extending,  and 
widening  streets  and  other  public  high- 
ways and  places  within  the  city  or  town, 
or  for  the  purpose  of  rights  of  way  for 
drains,  sewers,  and  aquedufts,  and  for 
the  purpose  of  widening,  straightening,  or 
diverting  the  channels  of  streams  and 
the  improvement  of  water-fronts,  and  the 
board  of  trnstees cannot  agree  with  the 
owner  thereof  as  to  the  price  to  be  paid, 
the  trustees  may  direct  proceedings  to  be 
taken  under  section  one  thousand  two 
hundred  and  thirty-seven  and  following 
sections,  to  and  including  section  one 
thousand  two  hundred  and  sixty-three  of 
the  Code  of  Civil  Procedure,  to  procure 
the  same."  The  defendants,  relying  upon 
the  condition  mentioned  in  this  section, — 
an  inability  to  agree  with  the  owner, — 
demurred  to  the  complaint,  specially  for 
uncertainty,  because  it  did  not  set  forth 
the  manner  in  which  plaintiff  was  Incor- 
porated, nor  to  what  class  of  corporations 
it  belonged ;  and  genoraily,  on  the  ground 
that  It  did  not  state  sufficient  facts,  be- 
cause, assuming  that  It  was  a  corpora- 
tion of  the  sixth  class,  it  did  not  allege  an 
effort  to  agree.  They  also  moved  for  a 
nonsuit  at  the  close  of  plalntiH's  case,  up- 
on the  ground,  among  others,  that  ther« 
was  no  evidence  of  an  effort  to  agree. 

From  this  statement  it  is  apparent  that 
all  these  varioua  points  arising  npon  the 
orders  of  the  court  overruling  the  demur- 
rer and  denying  a  nonrtnit  will  beeftectual- 
ly  disposed  of  if  it  is  held  that  the  plain- 
tiff was  not  bound  to  make  an  effort  to 
agree  with  the  owners  of  the  land  before 
instituting  its  proceeding  to  condemn. 
There  is  no  doubt  of  the  authority  of  the 
legislature  in  regulating  the  exercise  of 
the  power  of  eminent  domain   to  m&ke 
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an  nnavallingr  effort  on  the  part  of  the 
persoTi  in  charge  of  the  use,  to  agree  with 
the  owner  of  the  property  It  Heeks  to  ac- 
quire,— a  condition  precedent  to  the  insti- 
tution of  any  proceeding  to  nundemn; 
and  there  Is  no  duubt  that  an  intention  to 
impose  such  a  condition  has  been  inferred 
in  many  instancen.  In  this  state  and  else- 
where, from  languaKe  no  stronger  than 
that  which  is  contained  in  section  870  of 
the  municipal  incorporation  act  above 
quoted;  so  that,  if  the  solution  of  the 
question  before  us  depended  solely  upon 
the  construction  of  that  section,  we  should 
bare  no  hesitation  in  holding  that  the 
superior  court  erred  in  overruling  the  de- 
murrer and  the  motion  for  a  nonsuit.  But 
there  is  a  question  whether  said  section, 
in  the  sense  in  which  appellants  seek  to 
apply  it,  is  constitutional, — whether,  in 
other  wordH,  it  is  not  a  special  law,  by 
which  the  legislature  has  attempted  to 
make  a  forbidden  discrimination  against 
two  classes  of  municipal  corporations,  by 
imposing  upon  tbeni  alone  a  burdensome 
condition  to  tlie  exercise  of  a  right  com- 
mon to  all  public  and  private  corporar 
tions,  and  to  ail  natural  persons  sal 
JiirJs  in  the  state.  By  section  1001  of  the 
Wvil  Code  it  is  provided  as  follows:  "Any 
person  may,  without  furtlier  legislative 
action,  acquire  private  property  for  any 
use  specified  In  section  1238  of  the  Code  of 
Civil  Procedure,  either  by  consent  of  the 
owner  or  by  proceedings  bad  under  the 
proyislous  of  title  7.  pt.  3,  of  the  Code  of 
Civil  Procedure;  and  any  person  seeking 
to  acquire  property  for  any  of  the  uses 
mentioned  in  such  title  '  is  an  agent  of  the 
state,'  or  a  '  person  in  charge  of  such  use,' 
within  the  meaninjr  of  those  terms  as 
used  in  such  title. "  A  corporation,  wheth- 
er private  or  public,  is  a  person.  Civil 
Code,  §  14.1  It  follows,  therefore,  that 
under  this  general  law— general  in  the 
widest  and  fullest  sense  of  the  term— any 
public  or  private  corporation,  or  any 
natural  person,  may,  for  any  of  tlie  uses 
defined  in  section  1238  of  the  Code  of  Civil 
Procedure,  acquire  private  property  with- 
out the  consent  of  the  owner,  by  means 
of  the  proceedings  prescribed  in  part  3,  tit. 
7,  of  said  Code.  Sections  1237-12fi3.  It  is 
conceded  that  there  is  no  provision  in  this 
law  requiring  a  previous  effort  to  agree; 
and  apparently  it  is  not  controverted 
that  every  person  in  the  state,  natural 
and  artificial,  is  exempt  from  such  condi- 
tion, excepting  only  municipal  corpora- 
tions of  the  fifth  and  sixth  classes.  Can 
the  legislature  make  such  a  discrimina- 
tion? "All  laws  of  a  general  nature  shall 
have  a  uniform  operation."  Const,  art. 
1,  §  11.  "The  legislature  sball  not  pass  lo- 
cal or  special  laws  in  cases  where  a  gen- 
eral law  can  be  made  applicable."  Id. 
art.  4,  §  2.5.  It  seems  to  us  perfectly  clear 
that  the  clause  of  the  incorporation  act 
requiring  cities  of  the  fifth  and  sixth 
classes  to  make  an  effort  to  agree, 
while  all  other  persons  are  exempt  from 
snch  condition,  is  in  plain  and  direct  con- 
flict with    both    of    these  constitutional 

>  Civil  Code  Gal.  i  14,  provides  that  the  word 
"person"  used  in  the  Code  shall  inclade  »  corpo- 
ration. 


Inhibitions.  It  destroys  the  uniform  oper- 
ation of  a  general  law,  and  Is  special  in 
a  case  where  a  general  law  not  onl.v  can 
be  made  applicable,  but  In  which  a  gen- 
eral law  had  been  enacted,  and  in  which 
there  is  no  conceivable  reason  for  discrim- 
inntlon.  It  is  true  that  the  ipglHlature  is 
empowered  by  section  6  of  article  11  of 
the  constitution  to  classify  cities  and 
towns  In  proportion  to  population  for 
the  purpose  of  incorporation  and  organ- 
ization, and  it  is  undoubtedly  true  that  a 
law  limited  to  these  purposes  is  not  un- 
constitutional, because  it  makes  different 
regulations  for  the  different  classes.  Bat 
the  mode  of  exercising  the  power  of  emi- 
nent domain,  and  the  conditions  upon 
which  it  may  be  Invoked,  are  no  part  of 
municipal  organizations.  They  are  the 
subject  of  general  laws  applicable  to  ev- 
ery person  alike,  and  the'  legislature  has 
no  power  to  make  arbitrary  discrimina- 
tions in  this  respect  between  different 
classes  of  persons. 

We  do  not  regard  the  decision  in  People 
V.  Henshaw,  76  CaJ.  442, 18  Pac.  Rep.  418, 
as  being  at  all  In  conflict  with  this  view. 
The  only  point  Involved  in  that  case  that 
touches  the  question  under  discussion  was 
made  in  support  of  the  proposition  that 
the  "Whitney  Act"— so  called— was  local 
and  special,  for  the  i*eason  that  it  applied 
to  some  cities  and  not  to  others.  The  au- 
thor of  the  prevailing  opinion  answered 
this  point  by  reference  to  the  power  con- 
ferred upon  the  legislature  by  the  consti- 
tution to  classify  cities  and  towns  accord- 
ing to  population.  He  assumeil  that  the 
class  of  cities  to  which  the  Whitney  act 
was  made  applicable  was  Identical  with 
the  second  class,  as  defined  In  the  general 
incorporation  act,  and  upon  that  assump- 
tion concluded  that,  as  cities  having  a 
large  population  require  different  legisla- 
tion from  those  containing  fewer  inhab- 
itants, the  Whitney  act,  though  applying 
to  onl.v  one  class,  was  nevertheless  con- 
stitutional. But  it  must  be  borne  In 
mind  that  the  subject  uf  the  Whitney  act 
(a  police  court)  was  peculiarly  a  matter 
pertaining  to  municipal  organizations, 
and  still  more  peculiarly  a  matter  as  to 
which  cities  of  large  population  require 
different  provision  from  that  suitable  tu 
cities  or  towns  of  small  population.  It  is 
to  be  observed,  also,  that  the  care  taken 
by  the  court  to  distinguish  People  v.  Hen- 
sbaw  from  those  cases  in  which  laws  bad 
been  held  unconstitutional  on  account  cf 
arliltrary  discriminations  between  per- 
sons standing  In  the  same  relation  to  the 
subjects  of  legislation,  is  an  emphatic  rec- 
ognition of  the  doctrine  we  have  an- 
nounced. 

Neither  is  the  vaccination  cas^— Abeel  v. 
Clark,  84  Cal.  226, 24  Puc.  Rep.  383— opposed 
to  our  views.  A  single  expression  in  the 
commissioner's  opinion  In  that  case,  sep- 
arated from  its  ciintext,  and  considered 
withi>ut  reference  to  the  point  to  be  de- 
cided, might  seem  to  warrant  the  propo- 
sition for  which  appellants  are  contend-  - 
Ing  here,  viz.,  that  a  law  is  not  special  II 
it  applies  equally  to  all  members  of  any 
single  class  defined  by  the  legislature,  no 
matter  bow  arbitrary  and  senseless  the 
classification  may  be.    Bat  it  is  a  familiar 
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rnle  that  expressions  used  In  judicial  opin- 
ions are  always  tn  be  construed  and  lim- 
ited by  relerence  to  tlie  matters  under  con- 
sideration, and  that  tliey  cannot  be  safely 
applied  in  tlieirlargest  and  most  universal 
sense  to  dissimilar  cases.  Now,  in  AbijeX 
V.  Clarlt  the  court  was  considerinE  the 
constitutionality  of  a  law  makiiij^  previ- 
ous vaccination  a  condition  of  admission 
to  the  public  schools  of  the  state.  The  pub- 
lic schools  are  an  institution,  the  existence 
of  which  is  recognized  by  the  constitution 
itself.  Those  who  attend  the  public 
schools  stand  in  a  relation  to  the  institu- 
tion different  from  that  of  persons  who  do 
not  attend.  This  difference  exists  inde- 
pendent of  legislation.  In  the  nature  of 
things,  attendance  upon  the  public  schools 
must  be  subject  to  regulations  necessary 
tor  the  safety  and  welfare  of  the  whole 
body  of  pupils,  and  a  law  which  applies 
equally  to  all  who  seek  admittance  is  in 
the  fullest  sense  a  general  law,  because  it 
applies  to  all  who  bring  themselves  into 
the  same  relation  with  the  state.  There 
Is  a  broad  and  palpable  distinction  be- 
tween such  a  law  and  one  which  annexes 
to  the  exercise  of  a  universal  right  by  a 
particular  class  of  persons,  arbitrarily 
selected,  conditions  from  which  all  other 
persons  similarly  situated  are  exempt. 
This  distiuction  is,  I  thini:,  clearly  recog- 
nized in  Ex  parte  Smith,  38  Cal.  710,  and 
Is  entirely  consistent  witli  the  decision  in 
Brooks  V.  Hyde,  37  Cal.  36B,  where  it  was 
held  that  laws  must  operate  uniformly 
upon  all  persons  standing  in  the  same  re- 
lation to  the  law  in  respect  to  the  priv- 
ileges and  immunities  conferred  by  it  or 
the  acts  which  it  prohibits.  In  Earie  y. 
Board,  55  Cal.  489,  and  in  Miller  v.  Kis- 
ter,  68  Cai.  142,  8  Pac.  Kep.  813,  the  de- 
cision went  upon  the  ground  that  the 
legislature  has  no  power  to  exempt  classes 
of  persons  arbitrarily  defined  from  the 
operation  of  a  general  law ;  and  these 
cases  were  both  carefully  distinguished 
from  People  v.  Henshaw,  in  tne  prevail- 
ing opinion  in  that  case.  The  conclusion 
is  that,  although  a  law  is  general  and 
constitutional  when  it  applies  equally 
to  all  persons  embraced  in  a  class  fonuded 
upon  some  natural  or  Intrinsic  or  consti- 
tutional distinction,  it  is  not  general  or 
constitutional  if  it  confers  particular  priv- 
ileges, or  imposBS  peculiar  disabilities  or 
burdensome  conditions  in  the  exercise  of  a 
common  rierht,  upon  a  class  of  persons  ar- 
bitrarily selected  from  the  general  body  of 
those  who  stand  in  precisely  the  same  re- 
lation to  the  subject  of  the  law.  From 
this  oonelusion  it  necessarily  follows  that 
cities  of  the  fifth  and  sixth  classes,  equally 
with  all  other  natural  and  artificial  per 
sons,  may  maintain  proceedings  to  con- 
demn private  property  for  public  use  with- 
out a  previous  effort  to  agree. 

In  reaching  this  conclusion  we  have  not 
overlooked  the  Mrgument  of  appellants 
that,  since  the  plaintiff  in  such  proceed- 
ings is  always  a  mere  agent  of  the  state, 
and  acting  in  its  bebair,  he  cannot  ques- 
tion the  conditions  upon  which  his  prin- 
cipal authorizes  him  to  act.  We  think 
this  rather  a  fanciful  argument,  and  that 
it  is  based  upon  a  supposed  analogy  which 
has  no  real  existence.    It  is,  iu  a  very  mod- 


ified sense,  that  the  state  is  the  principal 
and  the  plaintiff  the  agent  in  cases  like 
this,  tjuch  may  bo  the  theoretical  view, 
but  prnctically  It  is  the  reverse  of  the 
truth.  The  party  directly  and  beneflclally 
interested  is  the  person  In  charge  of  the 
use,  or  the  particular  community  affected 
by  thu  improvement;  and  the  attitude  of 
the  state  is  merely  passive.  Th?  law  is 
designed  for  the  benefit  of  local  commn- 
nitles,and  they  have  a  right  to  enjoy  it  on 
equal  terms. 

Another  ground  upon  whicu  It  Is  con- 
tended that  the  superior  court  erred  in 
overruling  the  demurrer  to  the  complaint 
is  that  the  complaint  does  not  show  with 
certainty,  so  that  the  same  may  be  identi- 
fied, the  location  of  the  general  route,  or 
the  termini,  or  either  of  them,  of  said 
sewer.  But  the  complaint  does  clearly 
show  that  the  termini  of  the  sewer  are 
the  city  of  Pasadena  and  the  sewer  farm, 
which  is  described  as  consisting  of  certain 
subdivisions  of  the  government  survey. 
It  also  shows  not  only  the  general  route, 
but  the  particular  route,  and  is  accom- 
panied by  a  map  of  so  much  of  the  route 
as  is  involved  In  this  proceeding.  Code 
Olvil  Proc.  g  1244,  subd.  4.i  The  particu- 
lar specifications  of  insufficiency  under  this 
head  seem  to  rest  upon  the  points — First, 
that  the  exact  spot  at  or  near  the  inter- 
section of  the  Monterey  road  and  Garfield 
avenue,  to  which  the  outfall  sewer  has 
already  been  constructed,  is  not  described 
in  the  complaint,  or  delineated  on  the 
map;  second,  that  the  name  of  the  county 
road  from  the  opposite  extremity  of  Gar- 
field avenue  to  San  Marino  avenue  is  not 
given;  and,  third,  that  "along  and  east  ol 
the  center  line"  of  the  avenue  is  not  a  suf- 
ficiently exact  description  of  the  location 
of  the  proposed  sewer.  We  think  these 
objections  are  without  merit.  There  Is 
no  law  and  there  is  no  reason  requiring 
such  minnte  exactitude  In  these  particu- 
lars. 

One  ground  of  the  motion  for  the  non- 
suit was  that  the  necessity  of  the  pro- 
posed sewer  had  not  been  shown.  The 
legislature  has  defined  the  public  nses  for 
which  private  property  may  betaken,  and, 
among  others,  Is  "sewerage  of  any  incor- 
porated city,  city  and  county,  or  of  any 
village  or  town,  whether  incorporate<1  or 
unincorporated,"  etc.  Code  Civil  Proe.  5 
la38,  snbd.  8.  When  a  city  or  town  de- 
cides for  itself— as  it  may  do— that  a  sewer 
is  desirable,  it  Is  not  bound  to  prove  that 
such  sewer  is  necessary,  but  only  that  the 
taking  of  the  property  it  seeks  to  condemn 
is  necessary  for  the  construction  of  the 
sewer.  When  it  shows  that  the  use  to 
which  the  property  is  to  be  applied  is  a 
public  use,  (and  that  Is  shown  by  the  stat- 
ute in  this  case,)  the  inquiry  on  that  head 
is  closed.    Id.  §  1241.a    But  the  point  of 

Code  Civil  Proo.  Cal.  S  1244,  subd.  4,  provides 
that  the  complaint  In  condemnation  proceedings 
for  a  right  of  way  must  show  the  "location,  gen- 
eral ronte,  and  termini,  and  must  be  accompanied 
with  a  map  thereof. " 

•Code  Civil  Proo.  Cal.  %  1341,  provides  that  be- 
fore property  can  be  taken  it  moat  appear  that 
the  use  to  which  it  is  to  be  applied  is  authorized 
by  law,  and  that  the  taking  la  necessary  to  suoh 
use. 
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the  objection  here  la  that  it  does  not  ap- 
pear  frota  any  official  record  of  the  pro- 
ceedlngo  of  the  board  of  trustees  of  Pasa- 
dena tiiat  they  have  ever  adopted  the  plan 
of  an  outfall  sewer  from  the  city  to  the 
sewer  farm.  We  think,  however,  that 
the  terms  of  the  two  ordinances.  Nob.  86 
and  69,  the  matters  submitted  to  the  vote 
of  the  people,  and  the  result  of  the  voting, 
contain  ample  proot  of  the  adoption  of 
the  system  of  sewerage  described  In  the 
complaiut.  The  first  ordinance  declares 
the  necessity,  amonf;  other  things,  of  ac- 
quiring, constructing,  and  completing  a 
system  of  sewers,  and  of  borrow  Ing  money 
for  the  purpose.  The  second  ordinance  re- 
cites the  pHssageand  substanceof  the  first, 
sets  forth  In  detail  the  system  of  surveys 
which  has  been  adopted,  embracing  the 
sewerage  farm,  and  proceeds:  "(4)  Out- 
fall sewer,  to  he  located  on  Garfield  ave- 
nue, or  any  other  street  to  the  track  of 
the  Southern  Pacific  Railway  Co.,  south 
of  Alhambra;  thence  running  in  a  south- 
easterly direction  to  the  sewerage  farm." 
After  setting  forth  the  full  detnlia  of  the 
various  proposed  improvements,  and  an 
itemiced  estimate  of  their  cost,  the  ordl- 
najice  provides  for  a  special  election,  at 
which  the  question  of  issuing  bonds  of  the 
city  shall  be  submitted.  The  evidence 
shows  that  such  election  was  regularly 
held,  and  resulted  in  a  vote  of  197  for  and 
6  against  the  proposition.  This,  we  re- 
peat, furnishes  ample  proot  of  the  adop- 
tion of  the  system  described  in  the  com- 
plaint. It  was  not  necessary  that  the  or- 
dinance should  be  more  specific  than  it 
was  as  to  the  route  of  the  sewer  from  the 
city  to  the  sewer  farm.  Indeed,  It  would 
have  been  Improper  for  the  city  and  its 
electors  to  tie  themselves  to  a  particular 
route,  if,  as  appellants  contend,  the  final 
selection  of  a  route  does  not  rest  with 
them. 

Another  gronnd  of  the  motion  for  a 
nonsuit  was  that  the  proposed  sewer  will 
be  a  nuisance  affecting  injuriously  the 
health  of  the  people  of  Alhambra,  and 
that  there  was  no  evidence  tending  to 
show  that  the  proposed  route  along  Gar- 
field avenue  was  roost  compatible  with 
the  public  good,  and  least  injurious  to 
private  rights.  There  was  no  evidence 
that  the  sewer,  as  it  was  proposed  to  con- 
struct it,  would  be  more  ol  a  nuisance 
than  any  sewer  would  be.  So  far  as  ap- 
pears, the  sewer  was  well  planned,  accord- 
ing to  current  sanitary  views.  Certainly 
there  was  nothing  tending  tc  show  that 
It  was  an  improper  kind  of  sewer,  and 
therefore  it  could  not  be  regarded  as  a 
nuisance  per  se.  A  sewer  in  the  neighbor- 
hood of  dweilingH  may  be  an  evil,  but  it  is 
evident  that  the  legislature  regards  it  as 
a  necessary  evil,  since  It  allows  private 
property  to  be  taken  for  the  construction 
of  sewers.  Sewers  are  in  fact  a  necessary 
evil;  but  when  they  are  planned  and  con- 
structed with  reasonable  regard  to  the 
results  of  sanitary  teachings  they  are  au- 
thorized by  statute,  and  "nothing  which 
is  done  or  maintained  under  the  express 
authority  of  a  statute  can  be  deemed  a 
nnisance."  Civil  Code,  §  3482.  In  short, 
the  piaintilf,  being  a  city  with  sewage  to 
dispose  of,  and  bavlpg  a  sewer  farm  to 


which  It  baa  apparently  a  right  to  conduct 
It,  has  necessarily  the  right  to  construct 
such  a  sewer  as  the  statute  (section  1288, 
Code  Civil  Proc.)  contemplates,  and  such 
a  sewer  cannot  be  a  nuisance  in  the  strict 
sense  of  the  term.  That  it  may  occasion 
loss  or  injury  to  others  for  which  they  will 
be  entitled  to  compensation  is  a  different 
proposition,  which  will  be  considered  in 
another  connection. 

We  do  not  think  a  failure  to  prove  tbat> 
the  location  of  the  sewer  wax  most  com- 
patible with  the  greatest  public  good  and 
least  private  injury  was  a  ground  for  a 
nonsuit.  Tbestate  or  its  agents  in  charge 
of  a  public  use  must  necessarily  survey  and 
locate  the  land  to  be  taken,  and  are  by 
statute  expressly  authorlEed  to  do  su. 
Code  CivU  Proc.  S  1242.  Exercising,  aa 
they  do,  a  public  function  under  express 
statutory  authority,  it  would  seera  that 
in  this  particular  their  acts  should,  in 
the  absence  of  evidence  to  tbe  contrary, 
be  presumed  correct  and  lawful.  The  se- 
lection of  a  particular  route  is  committed 
in  the  first  Instance  to  the  person  in 
charge  of  the  use,  and  unless  there  is  some- 
thinx  to  show  an  abuse  of  tbe  discretion, 
the  propriety  of  his  selection  ought  not  to 
be  questioned,  for  certainly  it  must  be  pre- 
sumed that  the  state  or  Its  agent  baa 
niadetiie  best  choice  for  tbe  public;  and 
if  this  occasions  peculiar  and  unnecessary 
damage  to  the  owners  of  the  property 
affected  the  proot  of  such  damage  should 
come  from  them.  And  we  think  that 
when  an  attempt  is  made  to  show  that  the 
location  made  is  unnecessarily  injurious  th« 
proof  ought  to  be  clear  and  convincing, 
for  otherwise  no  location  could  ever  be 
made.  If  the  first  selection  madoon  behalf 
of  the  public  could  be  set  aside  on  slight 
ordoubtful  proof.a  second  selection  would 
be  Set  aside  in  the  same  manner,  and  so 
ad  Indnttum.  Tbe  improvement  could 
never  be  secured,  because,  whatever  loca- 
tion was  proposed,  it  could  be  defeated  by 
sliowing  another  just  as  good.  We  think 
there  was  no  error  In  denying  tbe  m»tion 
for  nonsuit. 

As  to  the  alleged  insufficiency  of  the  evi- 
dence to  sustain  tbe  judgment,  we  find  no 
specification  of  particulars  in  the  bill  of 
exceptions,  and  do  not  think  such  specifi- 
cations can  be  made  tor  the  first  time  la 
tbe  brief  ot  counsel,  even  if  they  could  b« 
reviewed  In  the  absence  ol  a  motion  tor  • 
new  trial.  But,  waiving  this  obJectloil« 
we  do  not  think  any  ot  the  exceptions  ol 
tbe  appellants  to  tbe  sufficiency  ot  the  eyl- 
dence  are  valid. 

1.  It  is  not  necessary  to  prove  the  incor- 
poration of  the  plaintiff.  Being  a  city  or 
town  ol  8,000  inhabitants,  it  was  immate- 
rial whether  the  plaintiff  was  incorporated 
or  not;  and,  if  it  had  been  material,  the 
court  was  correct  In  taking  notice  of  the 
fact  without  proof,  and  even  without  aver- 
ment. Here,  however,  it  was  averred. 
St.  1889,  p.  372. 

2.  This  point— that  there  was  no  evi- 
dence that  the  taking  was  necessary— has 
been  disposed  of. 

3.  It  was  clearly  shown  that  the  sewer, 
when  cons^^ructed,  would  not  interfere 
with  the  use  nf  the  high  way.  and  that  dur- 
ing its  construction  such  use  would  not 
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be  serlonHly  interropted.  T.hereforelt was 
not  necessary  to  Bhow  that  tbe  new  use 
was   saperlor   to  the  one  to   which  the 

Sroperty  was  already  appropriated.  Sec- 
Ion  1241,  8ubd.  3,  Code  Civil  Proc.i  has 
nu  application  to  a  case  where  the  same 
land  can  be  sublected  to  a  second  servi- 
tude without  disturbing  the  first. 

4.  This  point— that  there  was  no  evi- 
dence that  the  route  proposed  was  most 
compatible  with  the  greatest  public  good 
and  least  private  injury— has  already  been 
discussed,  and  we  have  held  that,  as  to 
this  matter,  the  burden  of  proof  Is  on  tbe 
defendants.  We  cite,  as  bearing  upon  thU 
point.  Railroad  Co.  v.  Kip,  46  N.  Y.  553. 

5.  It  is  objected  that  there  is  no  evidence 
that  the  trusteed  of  tbe  city  of  Pasadena 
directed  the  commencement  of  these  pro- 
ceedings.  But  the  proceeding  was  com- 
menced by  the  city  attorney  and  special 
attorneys  for  tbe  city,  whose  authority 
need  not  be  shown  nnlesa  properly  drawn 
In  question.  Tbe  attorney  for  a  party  is 
never  required  to  prove  his  retainer  nr  his 
instruction  to  commence  a  proceeding  un- 
less his  authority  Is  directly  attacked,  and 
this  rule  is  Just  as  applicable  to  suits  In- 
stituted in  the  name  and  on  behalf  of  mu- 
nicipal corporations  as  tosults  by  private 
corporations  or  natural  persons.  Besides, 
there  Is  abundant  proof  of  circumstances 
tending  to  show  that,  if  the  attorneys  of 
plaintlS  were  not  formally  aathorised  in 
advance  by  resolution  of  tbe  board  of 
trustees  to  commence  this  proceeding, 
their  action  in  so  doing  has  been  fully  rati- 
fied. 

As  to  tbe  alleged  errors  in  tbe  rallngs  of 
tbe  court  upon  offers  of  evidence,  most  of 
them  have  been  disposed  of  In  what  has 
been  already  said.  Some,  bowever,  re- 
main to  be  noticed.  It  Is  unnecessary  to 
decide  whether  the  court  erred  Id  permit- 
ting the  amendment  to  the  complaint  re- 
lating to  man-holes.  It  It  was  au  error  we 
cannot  see  how  defendants  were  injured 
by  it,  unless  it  operated  as  a  surprise, 
which  entitled  them  tu  a  continuance. 
But  It  does  notappear  that  they  asked  for 
any  continuance  on  that  ground,  and  it  Is 
to  be  presumed  tbey  were  entirely  willing 
to  go  on  with  tbe  trial  under  tbe  amended 
complaint. 

But  we  think  tbe  superior  court  did  err 
iu  striking  out  the  evideure  offered  by  the 
defendants  of  damages  to  abutting  prop- 
erty. This  ruling  was  made  after  the 
amendment  to  the  complaint  Just  referred 
to.  The  original  complaint  did  not  8F>cci- 
fy  tbe  character  of  man-holes  with  which 
tbe  proposed  sewer  was  to  be  rurnlshed, 
but  it  seems  to  have  been  asHumed  at  the 
trial  that  perforated  man-holes,  designed 
for  ventilation  of  the  sewer,  were  to  be 
cnustructed,  and  the  defendants  intro- 
duced testimony  of  experts  to  prove  that 
through  these  man-hules  sewer-gas  would 
escape  and  flow  over  the  adjoining  prem- 
ises, producing  effects  certainly  offensive, 
and  probably  dangerous.    In  view  of  this 

'Code  Civil  Proo.  Cal.  }  1341,  subd.  8,  provides 
tbst  before  property  alreMyappropriatea  to  some 
pabllo  use  can  be  taken,  it  mast  appear  that  the 
publio  use  to  which  it  is  to  be  applied  is  a  more 
necessary  public  use. 
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testimony,  and  for  the  purpose  of  obviat- 
ing its  efiect,  the  plaintiff  offered  and  was 
allowed  to  amend  Its  complaint  by  add- 
ing the  following:  "That  In  tbe  construc- 
tion of  said  sewer  along  Garfield  avenue 
from  tbe  Monterey  ruad  to  the  line  of  the 
Southern  Pacific  Railroad,  mun-holes  will 
be  constructed  at  reasonable  distances,  for 
tbe  purpose  of  necessary  repairs,  or  re- 
moving obstructions  from  the  sewer,  but 
such  man-boles  are  to  be  constructed  in 
such  manner,  and  so  closed,  as  to  prevent 
the  escape  of  noxious  gases  and  odors, un- 
less temporarily  in  making  such  necessary 
repairs,  or  in  removing  obstructions  from 
the  sewer,  and  for  such  time  only  as  may 
be  reasonably  necessary  for  such  purpose. " 
Tbe  court  thereupon  struck  out  all  the 
evidence  of  damage  from  sewer-gas,  and 
by  various  rulings  held  that  no  question 
as  to  damages  to  adjoining  property  re* 
mained  iu  tbe  case,  and  instructed  the  jury 
to  find  a  verdict  for  nominal  damages  to 
the  land  to  be  taken  for  tbe  laying  of  tbe 
pipe.  The  error  in  this  ruling  did  not, 
however,  consist,  as  appellants  contend, 
in  assuming  that  the  plaintiff  could  and 
would  construct  such  a  sewer  as  it  de- 
scribed; for  in  tbls  proceeding  the  plaintiff 
can  acquireno  right  to  construct  any  other 
sort  of  a  sewer,  and  by  the  decree  Its  right 
is  strictly  limited  to  the  laying  of  a  sewer 
in  exact  accordance  with  tbe  siiecifications 
contained  in  the  complaint.  The  court 
was  so  far  right,  therefore,  in  holding,  as 
it  did  In  effect,  that  the  damage  to  the  de- 
fendants could  not  be  estimated  upon  the 
assumption  that  the  sewer,  when  con- 
structed, would  cause  greater  discomfort 
or  inconvenience  than  the  sewer  described 
In  the  complaint  and  in  the  decree.  The 
plaintiff,  in  order  to  Justify  Its  future  pro- 
ceedings under  any  decree  of  condemuatioa 
in  this  suit,  must  construct  its  sewer  la  ac- 
cordance with  the  terms  of  the  decree,  and 
it  must  operate  it  in  a  careful,  skiillnl,  and 
proper  manner.  It  it  does  not,  It  will  be 
liable  for  damages  for  Its  neglect  in  these 
particulars,  and  the  persons  damaged, 
though  parties  to  this  proceeding,  will  not 
be  concluded  by  tbe  damages  allowed 
herein.  Lewis,  Em.  Dom.  g|  481,  482;  1 
Borer,  R.  R.  pp.  323,  324.  The  error  of  tbe 
court  was  In  assuming  that  no  damage 
to  abutting  property  could  arise  from  tbe 
construction  and  proper  operation  of  the 
sewer  proposed.  The  temporary  escape 
of  sewer-gas  during  the  time  reasonably 
necessary  for  making  repairs  to  the  sewer 
or  removing  obstructions  may  occasion 
substantial  injury.  At  leant  it  cannot  he 
said  as  matter  of  law  that  It  will  not,  and 
therefore  It  was  error  to  strikeout  the  tes- 
timouy  adduced  by  the  defendants  as  to 
tbe  offensive  and  dangerous  properties  of 
sewer-gas,  and  to  Instruct  tbe  jury  to  find 
merely  nominal  damages. 

The  court  did  not  err  In  excluding  evi- 
dence that  the  proposed  sewer  was  to  be 
used  by  the  Raymond  Hotel.  The  use  Is 
none  the  less  a  public  use  because  the  city 
lias  arruu);ed  to  allow  an  hotel  outside  the 
corporate  limits  to  share  in  the  benefit  of 
its  improvement. 

We  think  the  court  erred  also  in  exclud- 
ing the  testimony  of  Gervaise  Purrell.  It 
would  certainly  bave  tended  to  prove  (hat 
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the  route  selected  for  tbe  proposed  sewer 
was  not  so  good  ait  one  that  might  huye 
been  selected,  and  that  It  would  cause  a 
greater  private  Injury.  The  offered  testi- 
mony was  to  the  effect  that  the  witness 
had  surveyed  a  route  1.432  feet  8hi>rter 
than  that  proiiuxerl,  upon  a  better  {Trade, 
through  lands  not  thickly  settled.  We  do 
not  say  that  this  testimony  wonld  have 
been  conclusire,  but  It  was  competent  and 
relevant  to  a  material  Issae  In  the  case, 
and  should  liavn  been  admitted,  subject  to 
the  right  of  the  plaintiff  to  Introduce  evi- 
dence' in  rebuttal. 

The  superior  court  did  not  err  In  exclud- 
ing the  testimony  offered  for  the  purpose 
of  showing  that  the  sewer  farm  would  be- 
come a  nuisance  bybeing  made  the  recept- 
acle of  thesewerageof  Pasadena.  That  is 
a  question  not  involved  In  this  proceeding. 
If  the  sewerfarm  ever  becomes  a  nuisance, 
the  decree  in  this  proceeding  will  not  stand 
In  the  way  of  its  abatement. 

Neither  did  the  court  err  In  refusing  the 
request  of  certain  defendants  to  decree  to 
the  plaintiff  a  limited  use  of  the  sewer  in 
common  with  those  whose  lands  were  to 
be  taken.  The  pleadings  and  proofs  in  the 
case  would  not  heve  Justified  such  a  decree. 
For  the  errors  above  speclfled  the  judg- 
ment is  reversed,  and  the  cause  remanded 
foi  a  new  trial. 

We  concur:  Sharpbtein,  J. ;  Ds  Haten, 
iF.;    Hahriso.n,  J.;    Paterson,   J.;    Ga- 

ROUTTE,  J. 

McFarla.nd,  J.  I  concur  in  the  judg- 
ment of  reversal  for  the  reasons  which  are 
given  for  snuh  reversal  in  the  opinion  of 
the  chief  Justice,  but  I  am  not  prepared  to 
concur  In  the  whole  of  said  opinion. 


n  CU,  m 

People  ex  rel.  Roberts  v.  Beaudbt  et  tU. 
(No.  14,172.) 

{Supreme  Court  of  Calif omitu    Sept.  16, 1891.) 

BTBSETS — ^DlSDtCATIOM — ^FOWBHS  OF  AlTOBiniT 
OBXBRAL — ^EVIDBNOB. 

1.  The  attorney  general  has  authority  to  main- 
tain an  action  in  the  name  of  the  people  to  abate 
a  nuisance  oauaed  by  obstruutions  in  the  streets 
of  a  oitr. 

3.  The  record  of  an  action  by  the  city  to  re- 
cover possession  of  a  street,  in  which  tne  title 
was  adjudged  against  it,  is  competent  evidence 
in  a  subsequent  suit  by  the  attorney  general 
against  the  same  defendants  and  their  grantees 
to  declare  such  street  a  public  highway,  and  to 
abate  a  nuisance  caused  by  aUeged  obstructions 
therein  maintained  by  defendants. 

8.  A  city  ordinance  adopting  an  official  map 
of  the  city  in  which  a  certain  street  is  clearly 
marked  out  and  detlned  through  land  owned  by 
the  city  is  sufficient  evidence  ot  the  dedication  o*f 
such  street  as  a  public  highway  in  the  absence 
of  a  contrary  showing,  though  itwas  not  actually 
constructed  and  made  ready  for  travel  at  the 
time. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  Los  An- 
geles county;  Walter  Van  Dykk,  Judge. 

Action  by  the  people  of  California,  by 
George  A.  Johnson,  attorney  general,  ex 
rel.  John  Roberts,  against '  Prudent 
Beaudry  and  others,  to  declare  a  certain 
street  in  Los  Angeles  to  be  a  public  high- 
way, and  to  abate  an  alleged  nuisance, 
caused  by    obstructions  therein.     Decree 


for  plaintiff,  and  defendants  appeal.    Be> 
versed. 

Cbapman  &  Bendrlck,  for  appellants. 
W.  H.  Hart,  Atty.  Gen.,  R.  DunBigan.Hnd 
Aadrew  Glassell,  for  respondent. 

Belcher.  C.  It  Is  alleged  in  the  com- 
plaint in  this  case  that  a  certain  described 
strip  of  land  was  on  the  Ist  day  of  Octo- 
ber, 1S68,  and  ever  since  has  been,  a  part 
and  portion  of  a  public  street  in  the  city 
of  Los  Angeles,  now  commonly  known  as 
"Buena  Vista  Street;"  that  defendants, 
on  or  about  the  1st  day  of  April,  1871, 
erected  and  maintained,  and  still  do  main- 
tain, on  that  part  of  the  street  described, 
certain  buildings,  posts,  fences,  and  other 
things,  which  ever  since  they  were  so 
erected  have  obstructed,  and  still  do  ob- 
struct, the  said  street,  and  hinder  and 
prevent  the  people  of  the  state  of  Califor- 
nia from  the  free  use  thereof  as  a  public 
street,  and  are  public  nuisances,  and  Ille- 
gal obstructions  thereon ;  and  tlie  prayer 
Is  that  the  strip  of  land  described  as  being 
a  part  of  Buena  Vista  street  be  declared 
and  decreed  to  be  a  common  public  street 
and  highway,  free  for  the  travel  of  all 
perHons,  and  that  the  defendants  be  or- 
dered and  decreed  to  remove  therefrom 
the  buildings,  houses,  and  fences  and  all 
obstructions  whatsoever  now  obstructing 
or  that  may  obstruct  the  free  use  of  said 
street,  and  be  enjoined  from  again  erecting 
the  same  or  any  other  obstructions  there- 
on. The  defendants  Beaudry  and  Ram- 
saur  alon«  answered.  They  deny  that 
the  land  described  In  the  complaint,  or 
any  portion  thereof,  is  now  or  was  on  the 
1st  day  of  October,  1868,  or  ever  was,  any 
part  or  portion  of  the  public  street  in  the 
city  of  Los  Angeles  known  us  "Buena 
Vista  Street, "  or  of  any  public  street  or 
highway  whatever;  deny  that  on  the  1st 
day  of  April,  1871,  or  at  any  other  time, 
they  erected  and  maintained,  or  still  do 
maintain,  on  any  part  of  Buena  Vista 
street,  or  on  anj-  other  street  In  the  said 
city,  any  buildings,  posts,  fences,  or  other 
things;  deny  that  any  buildings,  posts, 
fences,  or  other  things  erected  or  main- 
tained by  them  have  obstructed  or  do  ob- 
struct the  said  street  or  any  other  street, 
or  hinder  or  prevent  the  people  of  the 
state,  or  any  of  them,  from  the  free  use 
of  the  same  as  a  common  public  street, 
or  at  all. 

When  the  case  was  called  for  trial,  the 
defendants  objected  to  the  introduction 
of  any  evidence  on  the  part  of  the  plain- 
tiff, on  the  ground  that  the  complaint  did 
not  state  facts  su  (Helen  t  to  constitute  a 
cause  of  action.  The  objection  was  over- 
ruled, and  an  exception  reserved.  It  was 
then  admitted  that  a  patent  bad  been  la- 
sued  by  the  United  States  to  the  city  of 
Los  Angeles,  conveying  the  lands  within 
the  city  limits,  upon  confirmation  of  the 
claim  of  the  city  authorities  that  the 
city  was  the  successor  of  a  Mexican  pu- 
eblo, and  that  the  strip  described  in  the 
complaint  was  within  the  boundaries  of 
the  lands  so  conveyed;  also  that  the  city 
was  incorporated  by  an  act  of  the  legisla- 
ture, passed  April  4,  1850,  according  to 
the  provisions  of  the  general  law  for  the 
incorporation  of  cities,  and  with  all  the 
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rights  which  had  formerly  pertained  to 
the  said  i)QebIo.  The  plaintiff  then  iutru- 
duced  in  evidence  a  mup,  and  an  ordinance 
passed  by  tiie  inayor  and  common  council 
of  the  city,  and  approved  November  17, 
ISOS,  adopting  the  map,  and  declaring  it 
to  be  an  official  map  of  the  city.  There  is 
■written  on  the  map:  "Offlclal  map,  No. 
S,  of  Los  Angeles  city,"  and  "map  of  a 
tract  of  land  situate  between  Temple, 
Bueua  Vista,  Eternity,  and  Short  streets 
and  the  land  of  the  Protestant  Cemetery, 
In  the  city  and  county  of  Los  Angeles, 
state  of  California,  subdivided  in  July  and 
August,  1868,  by  order  of  the  mayor  and 
common  council  of  Los  Angeles  city." 
As  represented,  Buena  Vista  and  Eternity 
streets  are  continuations  of  the  same 
street,  and  the  tract  of  land  referred  to 
lies  on  the  westerly  side  of  them,  and  is 
Intersected  by  other  streets,  and  subdi- 
vided into  blocks  and  lots.  All  the  streets 
are  marked  out  by  colored  lines,  and  Bue- 
na Vista  street  has  written  on  it,  "N.  43]^, 
E.  60  feet  wide."  The  map  alpo  nhows 
another  street  called  "  New  High  Street, " 
which  runs  parallel  with  Buena  Vista  and 
Eternity  sti-eets,  and  is  easterly  there- 
from, but  the  land  between  the  last-named 
streets  is  not  subdivided  or  marked.  The 
plaintiff  also  introduced  in  evidence  a  dia- 
gram, made  by  the  city  engineer,  showing 
Buena  Vista  street  as  laid  down  on  map 
No.  8,  and  the  strip  in  controversy,  on 
which  defendants  are  alleged  to  have  in- 
truded. I'be  strip  is  on  the  eastern  side 
of  the  street,  and  at  Its  south  end  extends 
into  the  street  21.07  feet,  and  at  other 
points  about  the  same  distance.  It  was 
proved  by  the  engineer  that  the  diagram 
was  a  correct  representation  of  the  prem 
ises,  and  by  him  and  other  witnesses  that 
the  defeudants  had  had  the  portions  of 
the  strip  respectively  claimed  by  them  in- 
closed as  parts  of  their  adjacent  lots  for  a 
considerable  number  of  years.  Upon  this 
evidence  the  plaintiff  rested,  and  it  was 
claimed  that  the  adoption  and  filing  of 
map  No.  3  constituted  a  dedication  to  the 
public  ns  H  public  street  of  all  the  land 
represented  thereon  as  Buena  Vista  street. 
The  defendants  then  introduced  in  evi- 
dence two  deeds,  made  by  the  "mayor  and 
common  council  of  the  city  of  \J3S  An- 
geles" to  Hiram  McLaughlin,  one  in  1856 
and  the  other  in  1857.  The  deeds  con- 
veyed two  adjoining  parcels  of  land  on  the 
west  side  of  New  High  street,  which  were 
described,  and  for  a  more  particular  de- 
Bcription  reference  was  made  to  a  map 
made  by  one  Waldemar,  deput.v  county 
surveyor.  And  in  connection  with  the 
deeds  It  was  proved  that  defendant 
Beandry.  in  April,  1868,  succeeded  through 
sundry  mesne  conveyances  to  the  title  of 
McLaugliUn  to  the  two  parcels,  and  that 
about  the  same  time  he  inclosed  them 
with  a  fence.  It  was  proved  that  the 
land  was  then  hilly,  wild,  and  unimproved, 
and  that  there  was  then  no  road  of  any 
kind  where  Bucua  Vista  street  is  now  lo- 
cated. Tne  defendants  next  introduced 
In  evidence  the  copy  of  a  map  of  the  tract 
of  land  conveyed  to  McLaughlin,  as  afore- 
said, showing  that  the  same  bad  been 
subdivided  into  lots,  two  of  which  were 
marked  lots  13  and  15.    At  the  bead  of 


this  map  Is  a  statement  that  the  land 
was  "subdivided  August  29,  1868,  under 
the  direction  of  Mr.  P.  Beaudry.  by  George 
Hanson,"  the  county  surve.yor;  and  at 
the  foot  of  it  is  a  certificate,  signed  by  the 
county  recorder,  that  the  map  is  "a  true 
copy  of  the  original,  recorded  November 
11, 1868,  at  10  hrs.,  at  request  of  P.  r.eau- 
di-y."  It  was  then  admitted  that  the  de- 
fendant Beaudry  still  retained  whatever 
title  he  bad  acquired  to  lots  13  and  15  in 
the  tract  which  isnowcalied  tlie  "Arcadia 
tract, "  and  that  the  fence  referred  to  as 
inclosing  the  said  property  claimed  to  be 
a  part  uf  Buena  Vista  street  ran  along  the 
western  boundary  of  the  said  lots.  It 
was  also  admitted  that  defendant  Bam- 
saur  bad  succeeded  to  the  title  to  another 
lot  described  on  the  map.  The  defen<lant8 
next  offered  In  evidence  the  judgment  roll 
in  an  action  commenced  in  the  superior 
court  of  Los  Angeles  county  on  the  31st 
day  of  March,  1884,  by  the  city  of  Los  An- 
geles against  Prudent  Beaudry  and  Victor 
Beaudry.  The  complaint  was  in  the  or- 
dinary form  in  ejectment  to  recover  pos- 
session of  lots  IH  and  15  of  the  Arcadia 
tract.  The  defendants,  by  their  answer, 
denied  all  the  averments  of  the  complaint, 
and  to  show  that  the  plaintiff  bad  no  title 
to  l^he  demanded  premises  set  up  the  con- 
veyances to  McLaughlin,  hereinbefore  re- 
ferred to.  They  alleged  that  these  con- 
veyances were  intended  to  and  did  include 
the  demanded  premises,  and  that  they  and 
their  grantors  bad  owned,  possessed,  and 
paid  taxes  on  the  same  since  the  date  ot 
the  deeds  to  McLaughlin.  They  further 
alleged  that  in  one  of  the  deeds  to  Mc- 
Laughlin there  was  a  mistake  in  one  of 
the  cournes  named,  and  they  asked  to 
have  the  deed  reformed  and  corrected  in 
this  respect.  After  trial  the  court  found 
all  the  facts  as  alleged  in  the  defendants' 
answer,  and  on  the  17th  of  April,  1885, 
judgment  was  entered  reforming  one  of 
the  deeds  to  McLaughlin  as  prayed  for, 
and  adjudging  that  one  of  the  defendants 
was  the  owner  of  the  lots  sued  for,  aud 
that  the  plaintiff  take  nothing  by  its  ac- 
tion. In  connection  with  the  offer  of  this 
judgment  roll  in  eridence  counsel  stated 
that  "the  defendants  proposed  to  show 
that  lots  13  and  15  of  the  Arcadia  tract 
included  the  property,  or  a  considerable 
portion  of  the  property,  in  controversy  in 
tills  action,  and  being  the  property  next 
to  Mr.  Ulassell's  lot ;  that  the  line  uf  the 
Arcadia  tract  on  tbe  westerly  side  corre- 
sponded with  Mr.  Beaudry 's  fence  as  it 
was  located  In  1868,  and  has  been  there 
ever  since. "  The  plaintiff  objected  to  the 
offered  evidence,  upon  the  ground  that 
the  parties  and  tbe  issues  in  that  action 
were  not  the  same  as  in  this,  and  hencu 
the  evidence  was  inadiijissible.  Tbe  court 
sustained  the  objection,  and  the  defend- 
ants excepted  to  the  ruling.  The  case 
was  then  submitted  for  decision,  and  the 
court  found  tliat  all  tbe  allegations  of  the 
complaint  were  true,  and  all  the  allega- 
tions of  the  answer  were  untrue,  aud  en- 
tered judgment  accordingly.  Front  tliat 
judgment,  and  an  order  denying  a  nevf 
trial, the  defendants  Beaudry  aud  Ramsaur 
appeal. 
1.  Tbe  appellants  contend  that  the  at- 
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torney  seneral  had  no  authority  to  Insti- 
tute the  action,  and  henro  that  it  shoulcl 
hare  been  dismissed.  But  the  obstruc- 
tions complained  of,  if  they  were  upon  a 
public  street,  and  of  the  character  aiieged, 
constituted  public  nuisances;  and  it  has 
often  been  held  that  the  attorney  general 
may  bring  an  action  in  the  name  of  the 
people  to  enjoin  or  abate  such  nuisances. 
People  y.  Davidson,  30  Cal.  3S8;  People  v. 
Mining  Co.,  66  Col.  138,  4  Pac.  Rep.  1152; 
People  V.  Pope,  53  Cal.  437;  People  v. 
Blake.  60  Cal.  497;  People  v.  Reed,  81  Cal. 
70,  22  Pac.  Rep.  474  ;  People  v.  Loan  So- 
ciety, 84  Cal.  034,  24  Pac.  Rep.  295.  The 
four  cases  last  cited  were  similar  to  this 
one,  and  this  contention  cannot,  there- 
fore, be  sustained. 

2.  It  is  alsocontended  thnttherewas  no 
evidence  showing  that  Buena  Vista  street 
was  ever  dedicated  to  the  ])ublic  as  a  pub- 
lic highway.  But  the  city  had  power  to 
lay  out  and  dedicate  streets,  and  on  map 
No.  3  Buena  Vista  street  was  clearly 
marked  out  and  defined.  It  would  seem, 
therefore,  that  when  the  ordinance  was 
passed  and  tlie  map  adopted  and  filed  as 
an  ofHclal  map  of  the  city,  it  must  have 
been  intended  that  the  streets  represented 
on  the  map  should  thereafter  be  public 
streets  of  the  city.  It  was  not  necessary 
that  they  should  have  been  actually  con- 
structed and  made  ready  for  travel  at  that 
time.  We  think,  therefore,  if  the  city 
owned  the  laud  represented  as  Buena  Vistii 
street,  that  the  ordinance  and  map.  In  the 
absence  of  any  showing  to  the  contrary, 
should  be  held  sufficient  evidence  of  a  ded- 
ication of  the  land  to  the  public  aa  a  pub- 
lic street. 

3.  It  is  further  contended  that  the  court 
erred  in  refusing  to  admit  In  evidence  the 
Judgment  roll  offered  by  appellants.  The 
ruling  seems  to  us  erroneous  for  the  fol- 
lowing reasons:  The  principal  question 
Involved  in  that  case  was  as  to  whether 
or  not  the  deeds  made  by  the  city  to  Mc- 
Laughlin in  1856  and  1875,  conveyed  the 
demanded  premises,  and  It  was  conclu- 
sively determined  by  the  Judgment  that 
they  did.  The  reformation  of  one  of  the 
courses  related  back  to  the  date  of  the 
deed,  and  made  it  read  aa  it  would  have 
read  If  correctly  written  at  the  time. 
Now,  If  the  land  so  conveyed  Included,  as 
claimed,  the  strip  of  land  in  controversy 
here,  then  It  necessarily  follows  that  the 
city  could  not  in  1S68  dedicate  that  strip 
as  a  part  of  a  public  street,  because  it  had 
no  title  to  it.  Oueof  the  issues  In  this  case 
was  whether  or  not  the  strip  was  a  part 
of  the  street,  and  its  determination  de- 
pended upon  whether  the  city  owned  the 
land  at  the  time  of  Its  attempted  dedica- 
tion. Upon  this  Issue  thejudgment  roll  in 
the  other  case,  as  It  seems  to  us,  was  rele- 
vant evidence,  and  should  have  been  ad- 
mitted. In  legal  effect  the  parties  and  the 
issues  in  the  two  cases  were  the  same. 
But  counsel  for  respondent  say:  "It  will 
be  observed  that  this  point  only  affects 
the  case  of  the  appellant  Beaudry,  as  the 
other  appellant,  Ramsaur.was  not  in  any 
respect  a  party  in  or  to  that  Judgment 
roll. "  It  is  true  that  Ramsaur  was  not  a 
party  to  the  former  action,  but  he  holds 
another  lot  ol  the  same  tract,  under  beau- 


dry,  and  his  right  to  ft  depends  upon  the 
title  which  was  then  litigated.  Under 
these  circumstances,  we  think  the  record 
admissible  In  his  favor  an  well  as  la  Beau- 
dry's.  We  advise  that  the  Judgment  and 
order  be  reversed  and  the  cause  re.uanded 
for  a  new  trial. 

We  concur:    Vanclibp,  C;  Temple,  C. 

Per  Cobiah.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and 
order  are  reversed,  and  tbecause  remanded 
tor  a  new  trial. 

Paterson,  J.,  (eoDcr/rr/n/r.)  It  Is  unneces- 
sary to  determine  in  this  action  whether  a 
Judgment  entered  In  an  action  between 
the  city  and  an  individual  is  a  bar  to  an 
action  by  the  people  against  another  or 
the  same  defendant,  where  the  question 
at  issue  In  each  case  is  whether  the  land 
in  controversy  has  been  dedicated  to  pub- 
lic use  as  a  street.  The  Judgment  referred 
to  in  the  foregoing  opinion  was  admis- 
sible, because  it  was  oue  of  the  muniments 
of  defendants'  title. 


■  II  Cal.  m 

Bo.NBTTi  V,  Treat  et  al.    (No.  14,853.) 
{Supreme  Court  of  California.     Sept  16, 1891.) 

ASSiaNMENT  OF  IjBASB  —  LIABILITIES  OF  PARTIES. 

1.  Where  the  assignee  of  a  lessee  covenants 
"to  pay  all  rent  that  may  fall  due  from  time  to 
time  by  virtue  of  the  provisions  of  the  lease,  "and 
enters  into  possession  of  the  premises  by  consont 
of  the  lessor,  the  relation  of  landlord  and  tenant 
is  created  between  blm  and  the  lessor,  and  his 
holding  is  by  privity  of  estate;  and,  his  liability 
being  created  by  the  covenant  of  tbe  lease,  he 
cannot,  by  an  abandonment  of  the  premises,  di- 
vest himself  of  such  liability. 

2.  Nor  doos  the  acceptance  by  the  lessor  of 
the  assignee  as  a  tenant  release  the  lessee  from 
his  covenant  to  pay  rent,  but  his  liability  con- 
tinues by  privity  of  oontraot  imtil  the  lease  is 
terminated. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  Santa 
Barbara  county;  W.  B.  Copk,  Judge. 

Action  by  Bonetti  ugulnst  Treat  and 
Porter  for  rent.  Verdict  and  Judgment 
tor  plaintiff.  Defendant  Porter  appeals. 
Affirmed. 

Flillip  Stewart  and  Richards  &  Carrier, 
for  appellant.  B.  F.  Tbomaa,  for  re- 
spondent. 

PrrzoKRALD,  C.  Action  tor  rent  alleged 
to  be  due  and  unpaid  on  certain  demised 
premises  described  in  the  complaint.  The 
answer  speciflrally  denies  the  material  alle- 
gations of  the  complaint,  and  avers  the 
neglect  and  refusal  of  plaintiff  to  obtain 
his  lessor's  consent  to  the  assign  men  t, 
after  having  expressly  agreed  to  do  so, 
rescission  of  the  lease,  and  snrrenderot  the 
premises  by  the  defendant  Treat,  and  the 
acceptance  of  and  entry  thereon  by  plaln- 
tifl. 

The  tacts  disclosed  by  the  testimony  of 
the  witnesses  for  the  plaintiff  areas  fol- 
lows: On  the  9th  day  of  January,  1889, 
the  plaintiff  executed  to  the  defendant 
Treat,  in  conjunction  with  one  Pierce,  a 
written  lease  of  the  premises  therein  de- 
scribed for  the  term  of  five  years  from  the 
1st  day  of  AtiKUBt,1888,  at  the  annual  rent 
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ot  51,800  for  the  first  year,  and  f  2,000  tor 
each  and  every  year  thereafter,  payable  in 
two  equal  iDstallmentB,  semi-annually,  1u 
advance,  on  the  Ist  days  of  February  and 
AuKust  of  each  year  durius  the  term  ot 
the  lease.  Subsequent  to  the  execution  of 
the  lease,  hut  on  the  same  day.  Pierce  ex- 
ecuted, with  the  consent  of  the  plaintiff, 
a  written  assignment  of  all  his  right,  title, 
and  Interest  in  the  demised  premises  to 
the  defendant  Porter,  who,  as  part  of  the 
consideration  "of  sucb  sale  or  transfer, 
agreed  to  pay  all  rent  that  may  tall  due 
from  time  to  time  by  virtue  ot  the  provis- 
ions of  said  lease."  Porter  immediately 
entered  into  possession  ot  the  premises  aa 
assignee  under  the  assignmentof  the  lease, 
and  paid  by  his  individual  check  a  part,  if 
not  all,  ot  the  first  installment  ot  rent. 
Treat  and  Porter  continued  their  joint  oc- 
cupancy of  the  premises  until  the  latter 
part  of  July  of  that  year,  when  they,  with- 
out the  knowledge  or  consent  ot  the  plain- 
tiff, wholly  abandoned  the  possession  of 
the  same;  and  afterwards,  upon  demand 
being  made  for  the  rent  due  and  payable 
on  the  Ist  day  of  August,  1S89,  they  refused 
to  pay  the  same.  The  reason  given  by 
the  defendant  Treat  to  plaintiff  for  the 
abandonment  of  the  possession  of  the 
premises  and  the  refusal  to  pay  the  rent 
when  it  became  due  was  to  the  effect  that 
Porter  declined  to  pay  any  further  rent 
until  plaintiff  obtained  the  consent  of  his 
lessor  to  the  assignment,  and  that  he 
(Treat)  could  not  do  anything  alone.  The 
evidence  shows  that  plaintiff  never  prom- 
ised or  agreed  to  furnish  such  consent  to 
Porter  or  to  any  one  for  him.  In  the  early 
part  of  August,  1889,  the  defendant  Treat 
delivered  the  keys  of  the  house  and  sur- 
rendered the  premises  to  plaintiff,  in  pursu- 
ance of  an  agreement  entered  Intobetween 
them,  by  which  Treat  agreed  to  turn  over 
to  him  the  "dairy  fixtures"  on  the  place, 
and  to  pay  Id  addition  thereto  the  sum  of 
9200.  Treat  having  failed  and  refused  to 
perform  any  part  ot  his  agreement,  the 
plaintiff  handed  the  keys  to  his  attorney, 
with  Instructions  to  turn  them  over  to 
Treat,  unless  he  complied  with  hie  agree- 
ment. The  attorney  called  upon  Treat, 
and  made  the  demand  ot  him,  in  accord- 
ance with  such  instructlooB,  and,  upon 
Treat  failing  to  accede  thereto,  offered  to 
rotom  to  him  the  keys,  which  he  refused 
to  accept,  saying  "that  he  did  not  want 
them;  that  he  had  surrendered  them, 
and  had  no  use  tor  them."  Afterwards, 
on  the  2d  day  of  September  follow- 
ing, plaintiff  served  written  notice  on 
Treat  and  Pierce,  mailed  another  to  Por- 
ter, and  posted  one  on  the  dairy-house  on 
the  premises,  demanding  the  payment  ot 
the  rent  or  the  delivery  to  him  ot  the  pos- 
session of  the  premises  on  or  before  the 
8th  day  of  September,  1889.  Plaintiff  re-en- 
tered into  possession  about  the  last  of 
October  following. 

At  the  conclusion  of  the  plaintiff's  testi- 
mony the  defendant  Porter  moved  for  a 
Judgment  of  nonsnit  upon  the  following 
grounds:  "The  evidence  shows  that  he  Is 
not  a  party  to  the  lease  of  plaintiff  to 
Treat  and  Pierce;  that  plaintiff  refused 
and  never  did  release  Pierce  from  said 
lease  as  lessee,  and  defendant  Porter  never 


executed  the  same;  that  the  plaintiff  never 
accepted  defendant  Porter  as  lessee  upon 
the  original  lease;  thatthe  defendant  Por- 
ter, as  well  as  the  defendant  Treat,  sur- 
rendered the  premises  within  one  year 
from  the  date  of  their  occupation  ot  said 
premises  upon  the  terms  specltied  in  s.aid 
lease,  having  first  paid  all  rents  for  the  use 
and  occupation  thereof  durlngsaid  period; 
that  defendant  Porter's  tenancy  as  as- 
signee of  said  Pierce,  It  the  court  holds 
that  he  was  such,  before  the  Ist  day  of 
August,  1889,  terminated,  and  he  had  then 
ceased  to  be  beneficial  ly  or  in  any  way  In- 
terested in  said  leasehold,  or  said  prem- 
ises, the  subject  thereof;  that  by  mutual 
consent  of  the  parties  the  relations  of 
landlord  and  tenant  existing  between 
plaintiff  and  defendants  was  determined, 
and  said  lease  rescinded,  and  detcndnnta 
surrendered  possession  of  ail  the  premises, 
and  plaintiff  Went  into  possession  thereof; 
that  the  plaintiff  himself  elected  to  rescind 
and  work  a  forfeiture  of  said  lease,  and 
notified  defendants  to  pay  the  accruing 
rent  in  advance,  or  to  surrender  posses- 
sion of  the  premises,  and  did  consummate 
and  execute  said  rescission,  and  did  take 
possession  of  said  premises;  that  at  the 
time  of  the  commencement  ot  this  action 
said  lease  set  forth  in  the  complaint  was 
fully  rescinded,  determined,  and  canceled, 
and  no  cause  of  action  existed  for  the  en- 
forcement of  Its  covenants.  The  court 
denied  the  motion,  and  thedefendant  Por- 
ter exc^jted."  The  case  was  tried  by  a 
jury,  and  a  verdict  found  in  favor  of  the 
plaintiff,  and  from  the  judgment  rendered 
thereon  this  appeal  Is  taken  bythe  defend- 
ant Porter  upon  the  judgment  roll  alone. 

The  only  error  complained  of  relates  to 
the  ruling  of  the  court  denying  the  motion 
of  the  defendant  Porter  for  judgment  of 
nonsuit.  Porter's  covenant,  contained  in 
the  assignment  to  him,  "to  pay  all  rent 
that  may  tall  due  from  time  to  time  by 
virtue  ot  the  provisions  ot  the  lease,"  and 
his  entry  into  possession  as  assignee  under 
the  assignment,  created  tiie  relation  of 
landlord  and  tenant  between  blm  and  the 
lessor,  and  his  holding  was  by  privity  of 
estate,  and  not  by  privity  of  contract,  as 
claimed  by  respondent.  The  lessor  was 
not  a  party  to,  nor  was  he  in  any  way 
benefited  by,  the  contract  of  assignment. 
The  liability  of  Porter  to  the  lessor  was, 
therefore,  created  solely  by  the  covenant 
ot  the  lease  to  pay  the  rent,  which  Is  a 
covenant  running  with  the  land,  and  not 
by  the  contract  of  assignment,  the  non- 
performance  of  which  is  enforceable  only 
by  the  lessee.  The  assignee  is  answerable 
for  the  rent  during  his  ownership  of  the 
term  under  the  assignment,  and  his  lia- 
bility therefor  arises  out  of  the  privity  of 
estate,  and  this  without  reference  to  any 
obligation  assumed  by  him  in  the  contract 
of  assignment.  Nor  did  the  assignment 
to  Porter  and  the  acceptance  by  the  lessor 
ot  him  as  tenant  release  Fierce  from  his 
covenant  to  pay  the  rent,  but  his  liability 
to  the  lessor  continues,  notwithstanding 
the  assignment  by  privity  ot  contract,  to 
the  end  of  the  term  of  the  lease,  unless 
sooner  terminated. 

The  evidence  shows  that  Porter,  short- 
ly before  the  Installment  of  rent  sued  for 
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became  dne,  abandoned  the  posaesnion 
of  the  premiseB,  and  refused  to  pay  the 
rent,  upon  the  pretext  that  the  plain- 
tiff bad  failed  to  turnlab.  aa  he  atjrced  to 
do,  tbe  consent  of  bis  lessor  to  tbe  as- 
signment. This,  of  course,  was  a  mere 
subterfugre.  Tbe  contention  that  by  the 
abandonment  of  tbe  possession  of  the 
premises  by  Porter  he  parted  with  the 
beneficial  interest,  and  yielded  the  posHCs- 
sion  to  tbe  beueQcial  owner,  Is  unsupport- 
ed by  reason  or  authority.  The  legal  title 
and  tbe  poBsesslon  of  the  leaaebuld  were 
in  Treat  and  Porter,  and  be  (Porter)  could 
only  dlvost  himself  thereof  and  dinsolve 
the  privity  of  estate  by  a  reassignment  in 
writing  to  tbe  lessee,  or  by  asHii^nment  of 
his  interest  to  another,  accompanied  by 
surrender  of  possession,  or  by  the  work- 
Ingof  a  forfeiture  of  the  lease  for  breach  of 
Itscn  venants,  and  re-entry  for  such  breach, 
as  provided  for  by  the  terms  thereof.  The 
surrender  of  tbe  premises  by  Treat  was 
conditional,  and  the  condition  was  never 
fnlfllled,  nor  was  it  In  writing,  as  required 
by  tbe  statute  of  frauds;  therefore  such 
surrender  did  not  operate  as  a  dissolution 
of  tbe  tenancy.  As  the  tenancy  was  only 
terminated  by  the  lessor's  notice  to  quit 
or  pay  the  rent,  and  re-entry  of  possession 
under  the  right  reserved  by  the  lease  for 
breach  of  Its  covenants,  the  motion  for 
Judgment  of  nonsuit  was  properly  denied, 
tor  tbe  reason  that  there  was  evidence 
tending  to  show  the  liability  of  appellant 
for  that  part  of  the  rent  at  least  which 
had  accrued  up  to  the  time  of  the  re-entry, 
and  the  sufficiency  ol  it  was  properly  left 
to  the  jury. 

The  only  error  assigned,  as  we  have 
stated,  was  the  refusal  of  the  court  to 
grant  the  motion  for  a  nonsuit.  As  the 
case  was  one  which  had  to  be  submitted 
to  the  Jury  on  the  evidence,  if  defendants 
desired  to  limit  the  recovery  In  any  event 
to  the  amount  of  rent  which  hud  accrued 
at  the  time  of  the  re-en  try.  It  was  their 
duty  to  ask  the  court  to  submit  to  the 
Jury  proper  instructions  upon  thatmatter. 
t7pon  the  record  before  us  no  error  can  be 
predicated.  We  therefore  recommend  that 
the  judgment  appealed  from  be  affirmed. 

I  concur:    Vanclief,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  ap- 
pealed from  Is  affirmed. 


Feoplb  ▼.  Chum  Citm  Yoor.    (No.  20.668. ) 

(Supreme  Court  of  CdHfomla.  Sept  8, 1891. ) 
Appbal— Failure  to  Fili  BRtitrs— Affirm akce. 
Where  an  appeal  Is  submitted  upon  briefs 
to  be  filed,  and  tbe  time  for  filing  them  bos 
passed,  and  no  briefs  are  filed  by  appellant,  the 
{udgment  appealed  from  will  be  sfflrmed. 

Appeal  from  superior  court,  city  and 
county  of  Sau  Francisco. 

Bbattt.  C.  J.  This  cause  having  here- 
tofore been  submlltod  upon  briefs  to  be 
filed  by  counsel,  and  the  time  within  which 
such  briefs  were  to  be  filed  having  long 
since  passed,  and  no  briefs  on  behalf  of  up- 


pellant  having  been  filed,  it  is  now,  there- 
fore, ordered  the  judgment  and  orders  ap- 
pealed from  be  affirmed. 


O  Colo.  /t.  «*) 

Arnbtt  et  a/,  v.  Coffet. 
(Court  of  Appeal*  of  Colorado.    June  23, 1891.) 

Fbauoclent  Co\-teta>-ck — KzisTiNO  Debt— Lim- 
itations— EviDE.NCE— AVEBMENT  OP  FllAnD. 

1.  Property  of  a  debtor,  alleged  to  have  been 
transferred  to  his  wife  in  fraud  of  creditors, 
cannot  be  subjected  to  a  judgment  against  him 
unless  It  Is  shown  that  the  debt  existed  prior  to 
the  transfer,  or  that  the  transfer  was  mahe  with 
the  intention  of  defrauding  subsequent  orediton. 

2.  In  such  case,  the  pleadings  in  tbeaction  in 
which  judgment  waa  recovered  against  tbedebtor 
are  not  competent  evidence  against  the  wife  to 
show  when  the  debt  was  incurred. 

8.  Where  land  is  transferred  prior  to  the  ren- 
dition  of  a  jadgmeni  against  the  grantor  a  bill 
cannot  be  maintained  against  the  grantee  to  8al>- 
ject  the  land  to  the  judgment  unless  a  lien  there- 
on has  been  acquired  by  levy  of  execution,  or  by 
filing  a  transcript  with  the  recorder,  as  provided 
by  Code  Civil  Proo.  Colo.  1883,  i  207,  providing 
that  from  the  time  a  ]ud?menc  is  docketed  and  a 
transcript  of  the  docket  filed  with  tbe  county  re- 
corder it  shall  become  alienonthedebtor's  land. 

4.  Under  Gen.  St.  Colo.  1883,  |  S174,  provid- 
ing that  bills  for  relief  on  the  ground  Of  fraud 
shall  be  filed  within  three  years  after  discovery 
of  the  facts  constituting  it,  an  action  to  subject 
to  a  judgment  land  alleged  to  have  been  fraudu- 
lently transferred  more  than  throe  years  prior  to 
its  commencement  cannot  be  maintained,  where 
it  is  not  shown  when  the  fraud  was  discovered, 
and  there  is  no  averment  of  the  nature  of  the 
discovery  and  the  facts  ascertained. 

Appeal  from  district  court,  Boulder 
county ;  Sylvester  S.  Dow.ner,  Judge. 

Action  by  Henry  N.  Coffey  against  An* 
thony  Arnett  and  .\Iary  G.  Arnett  to  can* 
eel  an  alleged  fraudulent  conveyance.  De- 
cree for  plaintiff,  and  defendants  appeal. 
Reversed. 

In  1889,  Henry  N.  Coffey  brought  this 
suit  against  Anthony  Arnett  and  Mary 
G..his  wife,  to  cancel  sundry  conveyances, 
which  apparently  vested  the  title  to  the 
descrilipd  property  In  the  wife.  Tbe  bill 
set  up  that  Coffey  had  obtained  judgment 
against  Arnett  in  the  district  court  of 
Boulder  county  on  September  14, 1888,  for 
$GS0.80,  and  that  prior  to  tbe  rendition  ot 
judgment,  and  at  the  time  when  the  in- 
debtedness was  Incurred  upon  which  Judg- 
ment was  rendered,  Anthony  Arnett  was 
tbe  owner  of  certain  real  property.  There 
was  no  other  statement  In  the  bill  as  to 
tbe  date  when  the  Indebtedness  accrued, 
or  as  to  the  circumstances  under  which  It 
arose.  The  usual  allegation  oftbeissuance 
of  a  ff.  fa.  and  its  return  unsatisfied  was  In 
tbe  bill.  Tbe  plaintiff  then  averred  "that 
he  bad  been  Informed  and  believed,  and  so 
on  Information  and  belief  charged  the 
truth  to  be,  that  each,  all,  and  every  ot 
tbe  said  above-mentioned  conveyances, 
and  every  one  of  them,  was  and  were  not 
real,  but  was  and  were  mere  sham,  and 
made  uMth  the  Intention  of  delaying  and 
defrauding  plaintiffs,"  etc.  He  charged 
that  no  consideration  was  paid  by  any 
of  the  grantees,  who  became  the  grantors 
of  the  wife,  who  likewise  obtained  title 
without  paying  anything  for  the  prop- 
erty. The  dates  of  the  several  transfers 
were  given,  from  which  it  appeared  that 
part  of  tbe  property  was  conveyed  to  one 
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Jones  In  July,  1877,  and  that  the  convey* 
aocelrom  Aruett  to  Woodwortb,  and  the 
conveyanctis  by  them  totbelr  grantees, and 
thence  tu  Mrs.  Arnett,  were  executed  and 
delivered  at  various  datea  between  iliat 
time  and  December,  1877.  These  variuus 
deeds  and  tbelr  dates  were  admitted, 
though  the  answer  specifically  denied  the 
allegation  of  fraud  and  want  ol  considera- 
tion, and,  in  the  usual  form  adopted  in 
answers  In  equity,  made  affirmative  alle- 
gation that  the  conveyances  were  made 
In  good  faith  and  tor  a  valuable  considera- 
tion. To  avoid  the  statute  of  limltatSons 
with  reference  to  bills  for  relief  on  the 
ground  of  fraud  the  following  allegation 
was  made:  "That  he  first  learned  and 
became  possessed  of  the  information  that 
the  said  various  conveyances  hereinbe- 
fore charged  and  set  forth  were  and  are 
fraudulent  within  the  three  months  last 
passed,  and  that  he  first  learned  and  be- 
came possessed  of  the  knowledge  of  tbn 
facts  constituting  the  aforesaid  fraudu- 
lent transactions  of  the  said  defendant  An- 
thony Arnett  in  the  aforesaid  conveyances 
during  the  month  of  November,  1888." 
No  other  allegation  on  the  subject  ap- 
pears in  the  bill.  Issue  was  taken  upon 
this  averment,  but  upon  the  trial  no  proof 
was  offered  upon  the  subject.  At  the 
trial  the  only  evidence  offered  as  to  the 
time  when  the  indebtedness  put  into  Judg- 
ment in  1888  was  incurred  was  the  plead- 
ings in  that  suit.  That  was  a  suit  of 
Cotfey  against  Arnett  alone.  The  com- 
plaint in  that  case  stated  that  in  1873 
CoSey  ajid  others  were  interested  with 
Mr.  Arnett  in  the  "Big  Thing"  lode,  and 
that,  in  order  to  facilitate  the  procure- 
ment of  the  government  title  to  the  prop- 
erty, he  and  his  co-owners  deeded  to  Ar- 
nett, with  the  stipulation  that  Arnett 
should  procurethe  patent  and  then  redeed 
to  the  parties  their  respective  Interests. 
It  acerred  the  procurement  of  the  patent 
in  1875,  and  the  subsequent  sale,  In  1883, 
of  the  particular  property  to  Jones  and 
Yankee  for  fS.OOO,  and  sought  to  recover 
the  one-twelfth  of  the  money  paid  by 
them  therefor.  It  is  needless  to  state  the 
defenses  set  up  farther  than  to  say  that 
issue  was  taken  upon  all  the  averments, 
and  that  the  proceedings  resulted  in  the 
Judgment  which  Is  the  basis  of  this  bill. 
On  the  trial  of  the  present  case  evidence 
was  introduced  tending  to  show  that  the 
transfers  from  Mr.  Arnett  to  Jones,  and 
from  him  to  Sweet,  and  from  Sweet  and 
Wood  worth  to  Mrs.  Arnett,  were  with- 
out consideration,  and  that  they  were 
made  for  the  purpose  of  avoiding  the  liti- 
bility  supposed  to  exist  against  Mr.  Ar- 
nett upon  an  official  bond.  The  evidence 
offered  by  the  plaintiff  demonstrated  that 
Woodwortb  paid  a  consideration  for  the 
title  which  be  took,  though  the  amount 
of  it  was  not  proven.  A  demurrer  was 
originally  interposed  to  the  bill  upon  va- 
rious grounds,  and,  among  others,  that 
it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  It  was  overruled, 
and  this  order  was  followed  by  the  an- 
swer. The  decree  vacated  the  various 
conveyances  from  Arnett  to  Jones  and 
Arnett  to  Woodwortb,  set  aside  the  vari- 
ous deeds  whereby  Mrs.  Arnett  acquired 


title,  and  directed  that  the  entire  property 
should  be  subjected  to  the  payment  oi 
Coffey's  Judgment. 

WilllHia  E.  Beck  and  O.  A.  F.  Greene,  for 
appellants.  George  S.  Adama,  for  ap- 
pellee. 

BiBSKLL,  J.,  (after  stating  the  tkcts.) 
It  is  universally  agreed  that  as  against 
existing  creditors  a  debtor  may  not  make 
a  voluntary  conveyance.  To  bring  the 
case  within  this  well-recognized  principle 
it  must  be  shown  by  both  allegation  and 
proof  that  the  debt  to  which  the  property 
is  said  to  be  subject  existed  at  the  time  of 
the  conveyance,  unless  there  be  present  an 
intention  to  defraud  creditors  whose 
rights  are  shortly  expected  to  arise,  and 
whose  rights  may  thereafter  supervene. 
Wilcoxen  v.  Morgan,  2  Colo.  473;  Sexton 
V.  Wheaton,  8  wheat.  229;  Jackson  v, 
Jackson, 91  V.  S.122.  As  against  Anthony 
Arnett  it  is  tolerably  clear  that  Coffey's 
claim  did  exist  prior  to  the  time  of  the 
several  conveyances  which  bemade.  While 
no  evidence  whatever  was  offered  upon 
that  subject,  other  than  what  may  be 
drawn  from  the  record  of  the  case  of  Coffey 
V.  Arnett,  as  against  him  this  seems  to  be 
ample  for  the  purpose.  In  that  suit  an  is- 
sue was  fairly  tendered  as  to  the  time  and 
manner  in  which  Arnett  acquired  the  title 
to  CoBey's  one-twelfth  Interest  in  the  lode. 
From  the  verdict  in  that  case  it  must  be 
assumed  that  Arnett  took  the  title  in  trust 
and  under  an  obligation  to  reconvey  when 
he  received  the  government  patent.  This 
obligation  existed  In  1S73,  prior  to  the  date 
of  the  various  conveyances  which  he  made. 
In  cases  where  the  judgment  Is  silent  as  to 
the  Issue  upon  which  it  was  rendered  it  is 
entirely  competent  to  resort  to  the  plead- 
ings for  the  purpose  of  determining  what 
issue  was  tendered, and  which  maybe  said 
to  be  conclusively  settled  by  the  Judgment. 
Hiude'a  Leasee  v.  Long  worth,  11  Wheat. 
199.  This  does  not  enable  the  plaintiff  to 
recover.  In  the  absenceof  any  otherproof 
than  what  is  furnished  by  this  Judgment 
and  the  pleadings,  the  complainant,  as 
against  Mrs.  Arnett,  still  remains  a  sub- 
sequent creditor.  According  to  bis  own 
allegations,  the  various  deeds  from  Mr. 
Arnett  and  the  mesne  conveyances  which 
vested  the  title  in  Mrs.  Arnett  all  antedat- 
ed the  Judgment;  and,  while  the  pleadings 
In  that  suit  may,  as  against  Arnett,  dem- 
onstrate that  tiie  plaintiff  was  a  creditor 
prior  to  these  various  transfers,  they  do 
not  now  avail  as  against  the  wife,  who 
was  not  a  party  to  the  record.  When, 
therefore,  it  appeared  from  the  plaintiff's 
own  proof  that  Mrs.  Arnett  acquired  title 
many  years  prior  to  the  rendition  of  Judg- 
ment, he  was  bound  to  show,  as  against 
her,  by  conipptent  testimony,  that  he  was 
a  creditor  before  the  date  on  which  she  ac- 
quii-ed  title.    Niller  v.  Johnson,  27  Md.  «. 

The  right  ofa  judgment  creditor  tocoroe 
into  a  court  of  equity  to  remove  a  fraudu- 
lent obstruction  to  the  collection  of  his 
judgment,  and  to  enforce  a  claim  against 
property  which  ought  to  be  subject  there- 
to. Is  well  established ;  but  in  a  case  like 
the  pr(>S3nt  it  Is  requisite  that  the  judg- 
ment shall  be  made  a  lien  upon  the  prop- 
erty which  is  to  be  subjected  to  it.    Whero 
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the  writ  la  thus  operative,  the  Hen  may 
pcBsibly  be  acquired  by  the  execution,  but 
otherwise  the  Judgment  must  be  either  a 
lien  under  the  alatute  when  entered,  or 
must  be  made  one  by  the  taking  of  those 
Bteps  which  the  statute  points  out.  That 
In  some  way  the  lien  must  be  acquired 
and  eilst  at  the  time  that  the  bill  is  illed 
la  clearly  settled.  Barnes  v.  Belghly,  9 
Colo.475,  ]2Pac.  Rpp.906;  Newman  v.  Wil- 
letts,  52  111.  98;  Miller  v.  Davidson,  3  Gil- 
man  518;  Cornell  v.  Kadway,  22  Wis.  200; 
Bank  v.  Newton.  13  Colo.  245,  22  Pac.  Rep. 
444 ;  Evans  v,  Hll),  18  Hun,  484.  Under  the 
statutes'  existing  in  this  state  at  the  time 
Coffpy  recovered  his  Judgment  In  1888  the 
Judgment  creditor  could  only  obtain  a  lien 
on  realty  by  lUlug  a  transcript  of  the  docket 
with  tlie  recorder  of  the  county.  While 
equitable  Interests  may  undoubtedly  be 
subjected  to  execution,  and  the  title  which 
the  purchaser  obtains  may  be  made  the 
subject  of  a  bill  to  remove  a  cloud  upon 
his  title,  or  to  obtain  a  decree  which  shall 
establish  his  right  to  the  propertj-,  these 
proceedingsseem  to  be  wholly  unnecessary, 
provided  the  creditor  makes  his  Judgment 
a  lien  according  to  the  form  and  course  of 
the  statute.  McFarran  v.  Knox,  6  Colo. 
217 ;  13  Colo,  and  22  Pac.  Rep.,  supra ;  Bobb 
V.  Woodward,  50  Mo.  95.  Since  the  cred- 
itor pursued  neither  of  these  courses,  and 
neither  had  the  execution  levied  upon  the 
Interest,  and  the  Interest  sold  and  the  title 
transferred  to  him.  nor  took  the  necensary 
steps  to  make  the  Judgment  a  lien,  he  was 
wholly  without  right  to  the  relief  which 
he  sought. 

All  bills  filed  for  relief  on  the  ground  of 
fraud  must,  in  this  stnte,  be  filed  within 
three  years  of  the  dato  at  which  the  fraud 
was  discovered.^  When  the  time  Is  limited 
by  statute,  all  the  anthoritles  concur  in 
holding  that  the  complaint  must  state 
when  the  fraud  was  discovered,  and  that 
this  averment  must  be  supported  by  sutH- 
clent  proof.  Pike  v.  Smith,  5  Colo.  14«: 
Carr  v.  Hilton,  1  Curt.  390;  Sublette  ▼, 
Tlnney,  9  Cal.  424.  The  averments  must 
be  distinct,  fnll,  and  specific,  not  only  as  to 
the  time  when  the  fraud  was  discovered, 
but  also  as  to  the  nature  and  character  of 
the  discovery,  and  the  facts  which  were 
ascertained.  These  allegations,  and  com- 
petent proof  upon  the  subject,  are  alike 
requisite  to  the  maintenance  of  the  action. 
De  Mares  v.  Gilpin,  15  Colo. 77.24  Pac.  Rep. 
568;  Wood  V.  Carpenter,  101  U.  S.  135; 
Manning  v  Tin  Co..  7  Sawy.  418,  9  Fed. 
Rep.  720.  Tested  by  these  rules,  the  plain- 
tiff Is  absolutely,  without  right  of  recovery. 

'Code  civil  Proc.  Colo.  S  807:  "Immediately 
after  entering  the  Judgment  tbe  clerk  shall  make 
the  proper  entries  of  the  Judgment  under  appro- 
priate htads  in  the  docket  kept  by  him.  From 
the  time  the  judgment  is  docketed,  and  a  tran- 
script of  the  docket  filed  with  the  recorder  of 
the  countj,  it  shall  become  a  lien  upon  the  real 
property  of  the  judgment  debtor  not  exempt  from 
execution  in  the  county,  owned  by  him  at  the 
time,  or  which  he  may  afterwards  acquire,  until 
■aid  lien  expires. " 

'Gen.  Bt.  Colo.  1888,  |  2174:  "Bills  for  relief 
'/n  the  ground  of  fraud  shall  be  filed  within  throe 
jears  after  the  discovery  by  the  aggrieved  party 
of  the  facts  constituting  such  li'aud,  and  not  after- 
wards. " 


He  filed  his  bill  to  set  aside  the  rarious 
transfers  made  by  Amett  on  the  ground 
of  fraud,  and,  in  order  to  maintain  his  ac- 
tlon  at  the  time  he  brought  It,  alleged  that 
he  discovered  the  fraud  within  three 
months  of  the  commencement  of  his  case. 
Issue  was  taken  upon  this  ullegatiun. 
The  phiintiff  produced  no  evidence  In  sup- 
port of  it.  The  record  Is  absolutely  silent 
upon  this  proposition;  and  since,  under 
the  law  established  by  the  foregoing  au- 
thorities, both  the  averment  and  the  proof 
arelndispi>n8ab1e,)t  follows  that  the  plain- 
tiff is  without  right  of  recovery  upon  the 
case  which  he  made.  The  Judgment  mast 
be  reversed. 

'  («  N.  M.  292) 

Board  of  Education  of  East  Las  Yegas 
et  hI.  v.  Liaforoa,  County  Treasurer. 

(Supreme  Court  of  Neia  Mexioo.  Aug.  21, 1891.) 
ScaooL  FcxDS— Liquor  License  Monbt — Coh- 

STKDGTION  or  StATDTES. 

Acts  N.  M.  1891,  o.  9,  relating  to  the  sale 
of  intoxicating  liquors,  passed  February  2d,  to 
take  effect  May  1st,  provides  in  section  8  that  all 
moneys  arising  from  licenses  shall  go  into  the 
hands  of  the  county  treasurer,  "to  t>e  covered  in- 
to the  general  school  fund  of  the  county."  Chap- 
ter 25,  providing  a  public  school  system,  was 
passed  10  days  later,  to  take  effect  immediately, 
and  provides  in  section  85  that  all  money  arising 
from  liquor  licenses  shall  be  paid  in  the  county 
treasury  "  to  the  account  of  the  several  school- 
districts  wherein  such  money  is  collected. "  HeCd 
that,  as  the  former  act  made  no  provision  for 
distributing  tiie  fund,  it  would  be  presumed  that 
the  legislature  then  had  In  mind  the  passage  of 
the  latter,  and  hence  the  license  money  should 
l>e  placed  to  the  credit  of  the  several  sobool-dis- 
tricts,  and  not  to  the  general  school  fund  of  the 
county. 

Appeal  from  district  court,  San  Miguel 
county;  Jamios  O'Bhikn,  Judge. 

Mniidainus  by  the  board  «»f  education 
of  the  town  of  East  Las  Vegas  and  Daniel 
Hosklns,  town  treasurer  and  ei  oSlcfo 
treasurer  of  said  board,  against  Jesus  L. 
I->aforga,  county  treasurer  of  San  Miguel 
county,  to  compel  him  to  place  certain 
moneys  to  the  credit  of  said  board. 
Judgment  tor  plaintiffs.  Defendant  ap* 
peals.    .Mflrmed. 

E.  L.  Bartlett,  Sol.  Gen.,  for  appellant. 
L,  V.  Long,  lor  appellees. 

McFiE,  J.  This  is  a  proceeding  by  mao> 
damns,  wherein  the  board  of  education  of 
the  town  of  East  Las  Tegas  seeks  to  com- 
pel the  treasurer  of  the  county  of  San 
Miguel  to  place  to  the  account  or  credit  ot 
said  board  all  moneys  now  in  his  hands, 
or  which  may  hereafter  be  received  by  him, 
derived  from  license  for  the  sale  of  intoxi- 
cating liquors  within  said  town,  and  that 
sold  moneys  be  paid,  when  collected,  to 
Daniel  Hosklns,  treasurer  of  said  board. 
Alternative  writ  having  issued,  all  for- 
malities were  waived,  and  upon  the  bear- 
ing of  the  court  below  a  peremptory  writ 
was  awarded,  in  accordance  with  the 
prayer  of  the  petition.  To  reverse  the 
Judgment  ot  the  court  below  the  cause  la 
brought  to  this  court  by  appeal.  The 
sole  question  submitted  to  this  court  Is 
whether  the  money  derived  from  liquor 
licenses  collected  in  the  scbool-district  of 
East  Las  Vegas  belonged  to  the  general 
school  fund,  to  be  apportioned  and  dls> 
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tributed  to  all  of  the  school-districtB  of 
the  county  of  San  MlKuel,  as  provided  In 
section  13,  c.  25,  Laws  1S91.  as  contended 
by  the  appellant,  or  whether  such  funds 
are  upon  their  receipt  to  be  placed  to  the 
credit  of  and  paid  to  the  sohool-dlstiict 
of  East  Ijas  Vejjas,  as  provided  in  section 
35,  c.  25,  Laws  IfjOl.  The  appellant  relies 
upon  section  3.  c.  9,  of  the  Laws  ol  18U1, 
which  is  as  follows:  "Sec.  3.  Every  li- 
cense herein  provided  for  shall  be  issued 
for  the  period  of  twelve  months  by  the 
clerk  (»f  the  board  of  county  commission- 
ers, upon  order  of  such  board,  or  by  the 
city  or  town  clerR  or  recorder,  upon  or- 
der of  the  mayor,  city,  or  town  council  or 
board  of  trustees,  as  the  case  may  be,  and 
shall  by  such  clerk  or  recorder  be  turned 
over  to  the  applicant  for  said  license  upon 
the  payment  of  said  license  fee  by  said  ap- 
plicant into  the  hands  of  the  county  treas- 
ni«r,  to  be  covered  Into  the  freneral  school 
fund  of  the  county:  provided,  that  any 
officer  who  shall  deliver  to  the  ai)plicant 
any  such  license  until  the  tax  thereon  has 
been  paid  as  herein  provided  shall  forfeit 
to  the  said  school  fund  double  the  amount 
of  said  license,  to  be  recovered  upon  the 
official  bond  of  said  officer."  The  last 
clause  of  this  section,  itlslnsisted.  provides 
that  the  license  fund  shall  be  paid  to  the 
county  treasurer,  to  l)e  covered  into  the 
general  school  funds  of  the  county.  With- 
out examining  into  the  merits  of  this  con- 
tention for  the  present,  we  will  first  In- 
quire as  to  the  intention  of  the  le^^isla- 
ture  In  enacting  chapter  9.  It  will  be 
observed  that  chapter  9  Is  entitled  "Au 
act  licensing  the  sale  of  Intoxicating  liq- 
uors and  regulating  the  same. "  The  en- 
tire chapter  is  devoted  to  tl»e  subject  of 
license,  having  no  reference  by  title  to 
school  purposes.  It  provides  a  graduat- 
ed system  of  license,  ranging  in  amounts 
from  9100  to  $400,  and  erects  the  legal  ma- 
chinery necessary  to  carry  the  system  in- 
to successful  operation.  The  legislative 
mind  was  therefore,  at  the  time  of  the 
passage  of  what  is  known  as  the  "High 
License  Law, "  absorbed  in  the  perfection 
of  the  law  licensing  and  regulating  the 
sale  of  intoxicating  liquors,  aside  from  all 
other  subjects.  Section  3  Is  the  only  sec- 
tion of  the  entire  act  that  refers  to  schools 
or  school  funds,  and  that  section  is 
couched  In  very  general  terms.  In  adopt- 
ing the  license  system,  a  large  fund  would 
necessarily  be  derived  from  it,  which  fund 
must  be  devoted  to  some  proper  purjjose, 
and  must  have  a  custodian.  The  legis- 
lature determines  that  this  fund  shall  be 
devoted  to  school  purposes,  and,  while 
the  language  used  is  that  it  Is  to  be  cov- 
ered Into  the  general  school  fund  of  the 
county.  It  still  remains  apparent  that  this 
language  is  used  in  a  general  sense,  and 
substantially  says  that  the  license  fund 
shall  be  devoted  to  school  purposes. 
But  a  single  section  Is  used  for  this  pur- 
pose, and  that  section  is  one  of  accumula- 
tion and  not  of  distribution.  Under  this 
section  the  license  fund  Is  placed  In  the 
hands  of  the  county  treasurers  of  the  re- 
spective counties,  without  any  provision 
whatever  for  its  disbursement ,  and  from 
this  fact,  and  the  further  fact,  of  which 
we  take  judicial  knu«  ledge,  that  a  few 


dayslater  the  same  legislature  passed  an 
act  for  the  disbursement  of  school  funds, 
we  have  a  right  to  presume  that  the  legis- 
lature had  in  mind  the  subsequent  act  of 
distribution,  and  therefore  remitted  the 
whole  subject  of  the  distribution  of  the 
license  and  other  school  funds  to  the  fur- 
ther ac;tion  of  the  legislature. 

This  view  we  find  fully  sustained  by  an 
examination  of  chapter  25,  Laws  1891. 
Passing  to  the  consideration  of  chapter 
25,  Laws  18!)1,  we  find  the  appellees  relying 
upon  section  35  of  that  chapter.  It  Is 
undoubted  that  the  legislature  Intended, 
by  enactment  of  chapter  25  of  the  Laws 
of  1891,  to  provide  a  comprehensive  public 
school  system  for  the  territory,  and  to  do 
this  it  was  necessary  to  provide  the  de- 
tails for  the  successful  operation  of  the 
system.  It  was  necessary  to  provide 
for  the  necessary  officers,  for  the  necessa- 
ry funds,  and  for  the  distribution  of  all 
available  funds  for  the  support  of  the  sys- 
tem. An  examination  of  chapter  25  dis- 
closes that  ail  of  these  subjects  were  elab- 
orated In  a  minute,  intelligent,  and  credit- 
able manner.  The  matter  of  provision 
for  funds  and  of  the  distribution  of  them 
being  alone  before  us  in  this  case,  we  have 
examined  these  provisions  with  some  care. 
Section  4  provides  that  the  territorial 
board  of  education  shall  apportion  the 
territorial  school  funds  to  the  various 
counties,  according  to  the  number  «if 
children  over  Sand  under  21  years  resid- 
ing In  the  respective  counties,  and  that 
the  territorial  treasurer  shall  draw  his 
warrant  In  favor  of  the  respective  county 
treasurers  for  that  amount  appropriated 
to  each  county.  This  provision  clearly 
refers  to  the  territorial  three-mill  tax  lor 
school  purposes,  provided  by  law.  After 
the  fund  passes  to  the  county  treasurer 
section  13  provides  for  its  apiiortiunment 
to  the  different  school-districts  of  the 
county,  according  to  the  number  of  chil- 
dren of  school  age  in  their  respective  dis- 
tricts. This  fund,  therefore,  must  be  ap- 
portioned to  all  organized  school-dis- 
tricts In  the  county.  Some  importance  is 
sought  t(>  be  attached  In  the  argument  of 
the  appellant  to  the  words,  "together 
with  all  the  county  school  fund  for  the 
same  purpose. "  Counsel  for  appelleescon- 
tends  that  the  poll-tax  provided  for  in  sec- 
tion 3fi  is  referred  to,  while  counsel  for  ap- 
pellant suggests  that  the  license  fund  is 
meant.  As  to  whetlier  the  poll-tax  con- 
stitutes that  fund,  or  whether  there  is  or 
Is  not  any  such  fund  In  the  county  treasu- 
ry, we  are  not  called  upon  to  decide  In  this 
proceeding;  but  we  aresatisflod  that  the 
llcensefundwasnot  contemplated  by  that 
section  of  the  act,. nor  was  It  intended  to 
dispose  of  the  license  fund  in  that  unre- 
stricted manner.  The  license  fund  is  clear- 
ly within  the  provisions  of  section  35,  c.  25, 
Laws  1891,  and  is  as  follows:  "Sec.  35. 
That  the  following  ore  hereby  declared  to 
be  and  remain  temporary  funds  for  com- 
mon school  purposes:  First.  The  pro- 
ceeds of  all  sales  of  intestates'  estates 
whicij  escheat  to  the  territory.  HeconO. 
All  forfeitures  or  recoveries  on  bonds  of 
county,  precinct,  or  territorial  school  ofB- 
cers.  Third.  The  proceeds  of  all  fines  col- 
lected for  violations  of  the  penal  laws. 
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Fourth.  The  proceedR  of  the  sales  of  lost 
^ooda  or  estra.TS.  Fifth.  All  imineya  arls- 
iiiK  from  licenReH  ImpuHed  upon  wholesale 
aud  retail  liquor  dealers,  distilleries, 
breweries,  wine-presses,  SHUibllnii;  tables 
or  games  of  chance,  which  now  pay  li- 
cense, or  may  hereafter  be  required  to  jtay 
license.  All  the  moneys  arising  from  tlie 
ubove-enunierated  sources,  when  collected, 
shall  be  paid  iutu  the  county  treasury  to 
the  account  of  the  several  school-districts 
-wherein  such  suniS  are  collected,  offlcers 
collecting  and  paying  in  the  same  taking 
the  county  treasurer's  receipt  therefor. 
Should  there  be  more  than  one  school- 
district  in  any  precinct,  said  amount  col- 
lected shall  be  divided  among  the  several 
school-districts  pro  rata,  according  to  the 
scholastic  census  of  said  district  as  fur- 
nished to  the  county  school  superintend- 
ent for  the  current  year."  This  section 
refers  specifically  to  license  fund,  directs 
the  manner  of  Its  distribution,  aud  to 
whom  it  shall  be  credited.  There  was  no 
proviHion  for  the  distribution  of  this  fund 
in  the  act  creating  it;  therefore  there  can 
be  no  conflict  between  that  act  and  sec- 
tion 35,  which  provides  for  a  distribution 
of  the  fund.  It  is  very  evident  that  the 
legislature,  in  drafting  section  35,  had  in 
mind  the  former  act,  because  it  refers  to 
the  specific  fund  theroby  created,  adopts 
the  provision  that  the 'county  treasurer 
shall  be  the  custodian,  and  then  specitical- 
ly  directs  that  the  treasurer  shull  place 
the  funds  to  the  credit  of  the  school-dis- 
tricts  from  which  the  money  is  collected. 
While  the  phraseology  of  that  part  of 
the  section  is  not  the  best  that  could  have 
been  used,  still  that  is  obviously  the  mean- 
ing of  the  language.  Appellees  InslHt  that 
the  w«)rd  "account"  in  the  latter  part  of 
section  35  Is  used  in  a  special  sense,  and  is 
not  equivalent  to  the  word"credit;"  that 
the  language  of  that  section  means  sim- 
ply tliat  an  account  shall  be  takeu  of 
the  money  received  from  scbool-dlHtricts; 
but  we  cannot  agree  to  that  construc- 
tion. It  is  refined,  but  not  persuasive. 
The  language,  "shall  be  paid  Into  the 
county  treasury  to  the  acc«)unt  of  the 
several  school-districts  wlierein  such  sums 
are  collected,"  clearly  indicates  that  the 
legislature  Intended  that  the  funds  nrising 
from  licenses,  flues,  and  other  sources  re- 
ferred to  in  section  35,  should  inure  to  the 
benefit  of  schools  in  the  districts  wlierein 
or  by  which  the  money  is  paid  into  the 
county  treasury ;  that  such  money  shall  be 
placed  to  the  account  or  credit  of  sucii 
district  as  soon  as  paid  into  the  county 
treasury,  and  thereby  bwome  available 
only  to  the  district  from  which  the  money 
was  received;  that  the  word  "account" 
as  used  by  the  legislature  is  equivalent 
to  the  word  "credit. "  We  find  udditloual 
evidence  in  section  42.  In  timt  section 
fines  areprovided  for,  and  us  to  the  money 
collected  from  those  tines  section  42  says: 
"All  fines  so  collected  shall  be  paid  into 
the  county  treasury,  and  placed  to  the 
credit  of  the  school-district  in  which  the 
offense  occurs."  Section  35,  in  referring  to 
tines  as  well  as  licenses,  uses  the  same  lan- 
guage as  sectlou  42,  except  the  word  "ac- 
count" is  used  instead  of  the  word  "cred- 
it."   It  could  uot  have  been  the  intention 


of  the  legislature  to  place  fines  collected 
under  section  42  to  the  credit  of  the  dis- 
trict from  whicli  they  come,  and  do  other- 
wise with  the  fines  c«>llected  under  sec- 
tion 35.  Further,  we  see  no  reason  for 
taking  au  account  of  funds  derived  from 
licenses  collected  in  the  different  school- 
districts  unless  it  be  for  the  purpose  of 
giving  such  districts  the  benefit  of  such 
funds,  and  we  cannot  believe  that  the  leg- 
islatur»  re<iuired  a  meaningless  thing  to 
be  done. 

It  is  further  contended  by  the  counsel 
for  appellant  that  al though  chapter  9  was 
enacted  prior  to  chapter  25,  it  did  not 
take  effect  until  May  1,  1891,  while  chap- 
ter 25  became  a  law  February  12,  ISUl. 
There  is  uo  conflict  between  these  aces, 
and  both  may  remain  in  full  force  and  ef- 
fect. If,  however,  there  was  a  conflict 
between  section  3,  c.  9,  aud  section  35,  c. 
25,  section  3  would  be  repealed  to  the  ex- 
tent of  the  conflict— f'/rst,  because  it  is 
general,  whereas  section  35  is  specific; 
and,  second,  because  section  35  is  the  lat- 
est expression  of  the  legislative  will  upon 
the  subject.  Counsel  for  appellant  cite 
authorities  to  the  effect  that  where  a  law 
Is  passed  to  take  effect  in  futuro  It  became 
operative  upon  the  day  when  it  takes  ef- 
fect. Such  is  the  law,  but  it  is  not  the 
law  applicable  to  this  case.  In  case  the 
last  act  passed  by  the  legislature  upon  a 
given  subject  takes  effect  in  the  future, 
while  a  former  act  upon  the  same  subject 
takHH  effect  upon  its  passage,  the  provis- 
ions for  the  former  act  will  prevail  until 
the  taking  effect  of  the  last  act,  because 
the  latter  act  is  the  latest  expression  of 
the  legislature;  but  if  the  former  act 
takes  effect  last  it  will  not  prevail  over  a 
later  expression  of  the  legislative  will. 
The  reason  is  obvious.  The  last  expres- 
sion of  the  legislative  will  must  prevail. 
If  a  mistake  has  been  made  in  a  former 
act,  even  during  the  same  session,  they 
have  the  power,  and  it  is  the  duty,  of  the 
legislature  to  correct  it.  If  for  any  rea- 
son the  legislature  desire  to  change  a 
former  law,  they  have  the  power  to  do  so 
by  a  subsequent  act;  but,  if  the  conten- 
tion of  che  appellant  is  sustained,  the  last 
expression  of  the  legislative  will  would 
be  defeated  by  a  former  expression,  which 
would  be  contrary  both  to  reason  and 
the  law.  The  high  license  law  did  not 
take  effect  until  May  1,1891,  whilethe  pub- 
lic school  law  took  effect  upon  its  passage 
and  approval,  February  12, 1891.  Appel- 
lant admits  that  the  high  license  law  was 
passed  by  the  legislature  February  2, 1891, 
10  days  prior  to  the  passage  of  the  school 
law,  but  contends  that,  as  it  did  not  take 
effettt  until  May  1st,  it  became  after  that 
date  the  later  and  controlling  law.  We 
cannot  give  our  assent  to  this  view,  as 
in  effict  It  would  prevent  a  legislature 
from  correcting  its  errors  or  mistukea, 
and  all  that  would  be  necessary  to  pre- 
vent a  legislature  from  correcting  vicious 
legislation  would  be  to  secure  the  post- 
ponement of  the  taking  effect  of  the  ob- 
noxious act  until  after  the  adjournment 
of  the  session  of  the  legislature.  It  is 
very  evident  that  the  legislature,  in  pro- 
viding that  the  high  license  law  should 
take  e&ect  May  Ist,  was  simply  to  fix  a 
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time  when  the  new  license  Rystcin  shoold 
commence,  and  give  a  reasoualile  time  for 
preparation  for  conipliauce  with  its  torras. 
Chapter  77,  Laws  IS!)],  Is  amendatory  of 
chapter  25,  §  1,  and  provides  that  the 
three-mill  tax  8hall  be  paid  direct  to  the 
county  treasury,  instead  ot  to  th?  terri- 
torial treasurer,  as  provided  in  chapter  25. 
Section  0,  c.  77,  provides  lor  boards  of  ed- 
ucation in  incorporated  cities  and  towns. 
The  appellees  are  within  the  provisions  of 
this  act,  and  entitled  t«)  the  relief  souRht 
In  this  proceeding.  The  court  below  prop- 
erly granted  the  peremptory  writ  of  iimu- 
dawus,  and  tlie  judgment  of  the  court  be- 
low i8  affirmed. 

Lee,  Fkeeman,  and  Seeds,  JJ.,  concur. 

0'Bhien,C.  J.,  toolf  DO  part  in  this  case. 
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Coler  v.  Board  of  Countt  Commjssion- 

BR8  OP  Santa  Fb  County. 
{Supreme  Cmirt  of  New  Mexico.    Aug.  18, 1891.) 

Validity  op  Stipclatios  —  Coxstuuctiox  —  Evi- 
dence OP  Instrcmest  Sued  on  —  Assumpsit — 
Intehest  OS  Railroad  Aid  Bonds— Overissue 
OF  Bonds. 

1.  In  an  action  against  a  county  to  recover 
interest  on  Its  bonds,  ttae  attorneys  stipulated 
tliat  "the  pleadings,  bill  of  particulars,  and  other 
proceedings  shall  be  deemed  and  considered  here- 
by amended,  so  as  to  embrace  the  plaintiff's 
claim  on  coupons  clipped  Irom  bonds  afr^resaid 
to  tlio  amount  of  119,915,  *  «  ♦  with  interest 
thcroon,  *  *  *  as  well  as  the  plaintiff's  claim 
already  specified  in  the  papers  on  file  herein. " 
Beld,  that  the  stipulation  was  valid,  and,  where 
there  was  a  reuoveiy,  judgment  might  be  entered 
for  the  amount  stipulated  into  the  pleadings. 
Freeman,  J.,  dissenting. 

2.  A  stipulation  in  such  case  that  "bond  No. 
45,  produced  by  the  plaintiff,  is  one  of  the  bonds 
from  which  the  coupons  in  question  are  detached, 
said  bonds  being  issued  in  several  series,  and  a'l 
of  them  in  form,  tenor,  and  recitals  substantially 
like  said  bond  No.  4S,  "  does  not  imply  that  the 
bonds  of  the  several  series  are  ot  like  date  and 
mature  at  the  some  time. 

3.  Where  there  was  no  plea  denying  under 
oath  the  execution  of  the  coupons  sued  on,  the 
coupons  arc  admissible  la  avidence  under  com- 
mon money  counts,  without  further  proo.T  of  their 
execution,  under  Comp.  Laws  N.  M.  §  1878,  which 
provides  that  notes  and  other  instruments  in  writ- 
ing, not  barred  by  the  statute,  shall  be  sufficient 
evidence  to  enable  plaintiff  to  recover  Judgment 
thereon,  unless  defendant  or  his  agent  shall  deny 
the  same  under  oath. 

4.  A  resolution  of  the  county  board  that,  as 
the  county  has  not  funds  to  meet  the  interest  due 
on  certain  bonds  issued  to  the  N.  M.  &  S.  P.  R, 
Co.,  "be  it  resolved,  that  the  chairman  of  the 
county  commissioners  be,  and  he  is  hereby,  au- 
thorized to  make  the  necessary  loan,  in  order  to 
meet  said  interest  when  due,  "  is  a  formal  official 
recognition  of  the  bonds,  and  an  admission  of  the 
obligation  to  pay  the  interest  when  due,  and  such 
admission  may  be  proven  in  an  action  to  i«cover 
Interest  dtie,  under  the  common  counts. 

5.  AotN.  M.  1872,  i  1,  provides  that  the  people 
of  any  county  may  pledge  the  credit  of  such  county 
to  issae  bonds  to  assist  in  the  construction  of  any 
railKMul  passing  through  the  county,  not  exceed- 
ing for  any  such  road  5  per  centum  of  the  as- 
sessed value  of  the  property  of  the  county,  as  the 
electors  may  determine  in  meetings  or  elections, 
and  the  terms  and  conditions  of  such  pledge  of 
credit  may  also  be  determined  as  hereinafter 
provided,  and  the  rate  of  interest  on  such  Iraads 
wall  not  be  "more  than  *  *  *  per  oeutom  per 
annum."    Section  9  provides  that  the  probate 


judge  or  commissioners  who  may  be  hereafter 
provided  for  may  call  an  election,  on  request  of 
Ih  electors  of  the  county,  which  request  shall 
specify  the  amount  to  bo  raised  or  pledged,  tho 
rate  of  interest  to  be  paid,  etc.,  and,  in  publish- 
ing a  notice  of  the  meetings  or  elections  to  be 
held,  there  shall  be  published  with  tho  notice  a 
copy  of  tlie  request.  Held,  that  the  clause  in  tho 
first  section  as  to  tho  rate  of  interest  on  such 
bonds  is  imporfcct,  and,  where  the  electors  of  a 
county  have  fixed  the  rate  of  interest  to  be  paid 
on  bonds  as  provided  for  in  section  2,  such  rate 
is  valid,  in  the  absence  of  a  usury  statute. 

6.  ejection  8  pi-ovides  that,  should  it  be  deter- 
mined at  such  elections  to  aid  in  the  construction 
ol  any  railroad,  the  probate  Judge  of  such  count}, 
or  any  commissioners  who  may  by  law  be  provided 
for,  shall  execute  bonds  under  their  seal  of  oflice, 
in  conformity  with  the  vote  given  at  such  elec- 
tions. Act  N.  M.  1876  (Comp.  Laws  N.  M.  i  834) 
provides  that  "the  powers  of  a  county,  as  a  body 
politic  and  corporate,  shall  be  exercised  by  a 
board  of  county  commissioners. "  Held  that, 
where  bonds  were  issued  after  the  act  of  187ti 
took  effect,  the  fact  that  they  were  siened  by  the 
county  commissioners  and  the  probate  judge  of 
tlie  county  was  not  sufBcient  notice  of  irregularity 
in  their  issue  to  put  a  purchaser  on  inquiry,  as 
the  act  of  the  commissioners  was  the  act  of  the 
county  in  its  corporate  capacity,  and  the  signa- 
ture of  the  probate  judge  was  a  mere  surplusage. 

7.  Under  section  4,  which  provides  that  it  shall 
bo  the  duty  of  the  proper  officers  levying  the  usual 
taxes  for  territorial  and  county  purposes,  under  tho 
general  law  of  taxation,  to  raise  by  taxation  such 
sums  of  money  annually  as  may  be  sufficient  to 
pay  the  principal  and  interest  of  surth  bonds  as 
the  same  shall  become  due,  etc.,  tbe  statute  ot 
limitations  will  not  run  against  an  action  to  re- 
cover interest  on  bonds  issued,  where  asscs.>- 
mcnts  wore  made  and  tho  money  collected  with 
which  to  pay  such  interest,  but  which  interest 
was  not  paid  when  due  by  reason  of  misappro- 
priatiou  of  tbe  funds. 

8.  Whore  a  bond,  duly  executed  by  a  county, 
contains  a  recital  that  it  "is  issued  in  full  cou- 
formity  to  and  compliance  with  the  statutes  of  tbe 
territory  of  New  Mexico,  empowering  and  au- 
thorizing counties  to  issue  bonds  to  assist  In  the 
construction  of  railroads  passing  through  all  or 
any  portion  of  said  count.v, "  and  has  ;>assed  into 
the  hands  of  an  innocent  purchaser  for  value,  the 
county  Is  estopped  from  denying  the  validity  of 
the  bond  upon  tho  ground  that  bonds  were  issued 
in  exiess  of  the  amount  allowed  to  be  issued  for 
such  purposes  by  the  act  under  which  tbe  bond 
was  issued,  where  thei-e  is  no  constitutional  lim- 
itation placed  upon  the  amount  of  such  bonds. 
Freeman,  J.,  dissenting. 

U.  Where  such  bond  states  on  its  face  the 
purpose  fur  which  It  was  issued,  and  that  purpose 
IB  a  legal  one,  and  the  recital  shows  a  compliance 
with  the  law,  it  becomes  a  negotiable  securlt}, 
and  cannot  bo  impeached  in  the  bands  ot  a  homi 
Jldc  holder,  except  for  want  of  jurisdiction  in  the 
board  of  county  commissionei-s.  Freeman,  J., 
dissenting. 

10.  Where  such  tiond,  in  the  hands  of  a  bond 
fide  holder,  is  sought  to  be  avoided  on  the  ground 
that  bonds  were  issued  in  excess  of  the  5  per 
centum  allowed  by  the  act  of  18T2,  the  burden  of 
proof  Is  upon  tho  county  to  show  that  such  bmia 
nde  holder  had  knowledge  of  the  overissue. 
Freeman,  J.,  dissenting. 

It.  A  book  which  purports  to  be  the  assessor's 
register,  or  lists  of  assessments  of  a  county  for 
one  year,  which  contains  erasures  and  altera- 
tions, and  which  was  not  certified  or  verified  as 
required  by  law,  Is  not  evidence  of  the  assessed 
value  of  the  property  of  tbe  county  at  the  date  of 
such  book. 

13.  The  fact  that  there  was  a  record  which 
purported  to  be  the  assessor's  register  or  assess- 
ment list,  which  was  uncertified  and  unverified, 
as  required  by  law,  is  not  constructive  notice  to 
•  purchaser  of  county  bonds  of  the  assessed  val- 
uation of  the  property  in  the  county. 

13.  Where  county  bonds  regular  on  their  face, 
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and  payable  to  beai^er,  have  been  floated  for 
value,  and  the  interest  coupons  hare  been  pro- 
duced in  a  suit  to  recover  interest  due,  and  re- 
ceived in  evidence,  that  is  a  prima  fache  pre- 
sumption that  plaintiS  became  the  holder  of  the 
coupons  for  value. 

14.  Under  Act  N.  U.  1S72,  authorizing  the  peo- 
ple of  any  county  to  issue  county  bonds  to  assist 
In  the  construction  of  any  railroad  passing 
through  the  county,  "not  exceeding  five  per 
centum  of  the  assessed  value  of  the  property  of 
the  county  "  bonds  to  the  extent  of  5  per  centum 
may  be  issued  to  each  road  traversing  the  coun- 
ty, when  so  ordered  by  a  vote  of  the  people. 

15.  Where  county  bonds  have  been  issued  to 
aid  in  the  construction  of  a  railroad  passing 
through  the  county,  as  provided  by  the  act  of 
1872,  a  failure  to  pay  interest  thereon  does  not 
uffect  the  negotiability  of  the  security. 

16.  An  action  on  detached  Interest  coupons  of 
bonds  issued  by  a  county  is  founded  on  written 
instruments,  and  is  not  within  the  statute  of  lim- 
itation, (Comp.  Laws  N.  M.  i  1663,)  which,  pro- 
vides that  actions  "founded  upon  accounts  and  un- 
written contracts"  shall  be  brought  within  four 
years. 

Appeal  from  district  court,  Santa  Fe 
county;  William  U. Whitehan,  J udge. 

Action  by  William  N.Cole,.!  p.,  MKalnat 
the  board  uf  county  cominiBsionerB  of  tlie 
cunnty  of  Santa  Fe,  to  recover  on  inter- 
est coiipona.  Judgment  For  plaintiff.  De- 
fendant appoalH.    Afflnued. 

Laughlin,  Gildersleeve  &  Preston, 
Thowiui  Smith.  V\»t.  Atty.,  R.  E.  Twitch- 
ell,  and  A'.  B.  Field,  for  appellant.  O'ntron, 
Knaebel  *  Clancy,  for  appellee. 

McFiE,  J.  This  was  a  suit  to  recover 
the  amount  of  overdue  interest  coupons 
on  bonds  issued  by  the  appellant  in  aid 
of  railroads.  On  the  31  st  of  Pecetnber, 
ISST,  plaintiff  filed  In  the  district  court  in 
and  for  Santa  Fe  county  a  declaration 
containing  ten  counts.  Nino  of  the  ten 
counts  were  special  countsin  substantially 
the  same  language,  and  sotting  forth  that 
the  pause  of  action  arose  upon  a  large 
number  of  interest  coupons,  the  different 
numbers  and  anionnts  being  set  forth  In 
the  severni  special  counts,  coines  of  the 
interest  coupons  being  attached  to  and 
Hied  with  the  declaration.  A  demurrer 
was  sustained  to  all  the  special  counts, 
and  the  plaintiff  elected  to  go  to  trial  on 
the  reninining  count  of  the  declaration, 
the  common  money  count,  the  bill  of  partic- 
ulars, and  the  stipulation  as  amendatory 
thereto.  The  defendant  deuinndod  the 
iiling  of  a  bill  of  particulars,  and  the  rule 
was  discharged  by  the  plaintiff,  by  refer- 
ring tc»  the  coupons  on  file  with  the  decla- 
ration as  a  sufficient  l)ill  of  particulars. 
The  defendant  tiled  sl.x  pleas:  First,  the 
general  issue;  second,  pica  of  four  years' 
statute  of  limitation;  third,  plea  of  sl.x 
years'  statute  of  limitation ;  and  the 
fourth,  fifth,  nn(\  sixth  pleas  set  fortli  sub- 
stantially that  the  promises  and  under- 
takings alleged  by  the  plaintiff,  if  any 
such  were  ma<le,  were  Illegal  and  void  for 
want  of  authority  in  the  probate  judge 
and  the  county  commissioners  of  Santa 
Fe  c(mnty  to  call  or  hold  an  election  for 
the  purpose  of  grunting  aid  to  railroads; 
that  the  amount  of  the  bonds  issued  was 
excessive:  that  the  bonds  bore  an  unau- 
thorized rate  of  interest;  that  the  county 
had  no  authority  to  issue  or  deliver  the 


bonds ;  that  they  were  not  Issued  in  ac- 
cordance with  the  voteof  the  people;  that 
the  recitals  did  not  recite  the  conditions 
upon  which  the  bonds  were  voted;  and 
that  the  railroad  bad  not  been  construct- 
ed. The  plalntm  joined  issue  on  the  tirst 
plea;  replied  to  the  second  and  thin],  In 
substance,  that  the  obligations  were  not 
bari-ed  by  the  statute;  and  to  the  fourth, 
fifth,  and  sixth  pleas  of  the  defendant  the 
plaaitiff  replied,  in  substance,  that  the  ac- 
tion was  founded  upon  coupons  and  con- 
tracts in  writing  tor  the  payment  of  the 
interest  upon  certain  bonds  which  on 
their  face  purported  to  be  bonds  of  tbi» 
county  of  Santa  Fe,  issued  in  full  con- 
formity to  and  compliance  with  the  stat- 
utes of  the  territory  of  New  Mexico,  au- 
thorized by  the  rote  of  the  qualified  elect- 
ors, and  that  the  plaintiff  had  purchased 
said  coupons  for  a  valuable  considera- 
tion, and  without  notice  of  the  matters 
alleged  in  the  defendant's  pleas.  Rejoin- 
ders to  each  of  the  replications  filed  by 
the  plaintiff  to  the  defendant's  fourth, 
fifth,  and  sixth  pleas  were  filed  by  the  de- 
fendant, but  demurrei>j  were  sustained  to 
each  of  them,  and  the  defendant  after- 
wards filed  amended  rejoinders,  in  which 
it  substantially  rejoined,  to  each  of  the 
plaintiff's  said  replications,  that  the  ac- 
tion was  nut  founded  upon  certain  cou- 
pons or  contracts  in  writing,  that  the 
plaintiff  did  not  purchase  such  coupons  for 
a  valuable  consideration,  and  denied  that 
the  plaintiff  purchased  the  same  witliout 
notice.    The  plaintiff  joined  issue. 

Before  proceeding  to  the  trial  of  the 
cause,  and  as  bearing  upon  the  question 
of  pleading,  a  stipulation  was  filed,  as 
follows:  "William  N.  Coler,  Jr.,  vs.  Tlie 
Board  of  County  Commissioners  of  Santa 
Fe  (bounty.  In  the  district  court,  ci>unty 
of  Santa  Fe,  July  term,  1SS9.  It  Is  hereby- 
stipulated  by  the  respective  parties  to  the 
above-entitled  action  as  follows:  The  de- 
fendant admits  that  bond  No.  4.5,  pro- 
duced by  the  plaintiff,  is  one  of  the  bonds 
from  which  the  coupons  in  question  are 
detached,  said  bonds  being  issued  in  sever- 
al scries,  and  all  of  them  in  form,  tenor, 
and  recitals  subttnntlally  like  said  bond 
No.  45.  The  pleadings,  bill  of  particulars, 
and  other  proceedings  shall  be  deifmed 
and  considered  as  hereby  amended  so  as 
to  embrace  the  plaintiff's  claim  on  cou- 
pons clipped  from  the  bonds  aforesaid,  to 
the  amount  of  $li),!)] .->.(«»,  of  which ?4,16.").(H) 
matured  January  1st,  l.SSS:  $,~i.2oU.U()  ma- 
tured .fuly  Ist,  iSsS;  *5,2.VI.0(),  January 
1st,  IHSi);  and  !J5,250.00  matured  July  1st, 
iss'.l.wlth  the  Interest  thereon  from  said  sev- 
eral and  respective  dates  of  maturity,  as 
well  as  the  plaintiff's  claim  already  speci- 
fied in  the  papers  on  file  herein,  and  also 
BO  as  to  conform  to  the  facts  as  to  the 
form  and  recitals  of  the  said  bonds,  as 
hereinbefore  referred  to.  The  defendant 
also  admits  that  the  county  of  Santa  Fe 
levied  taxes  for  the  years  18.S1, 1S82, 1883, 
1SS4,  ias5,  iSSd,  and  18s7  expressly  for  the 
payment  of  the  interest  accruing  in  those 
years  upon  and  according  to  the  tenor  ol 
the  bonds,  to  which  the  said  coupons  were 
attached;  that  such  taxes  amounted  to 
$S8,57».00;  that  of  the  proceeds  of  such 
taxes  f  3C,400.0U  were  paid  on  a^icount  of 
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the  Bald  Interest,  tbe  said  county  apon 
such  payment  taking  up  and  canceling 
couponH  for  a  like  amount,  clipped  trom 
the  said  bonds;  that  a  lar^e  sum  of  mon- 
ey, part  of  the  proceeds  of  such  taxation, 
was,  by  tbe  said  county,  diverted  from 
the  purpose  aforesaid  for  which  it  was 
ralKBd,  and  appropriated  to  othor  county 
purposes ;  that  the  levy  of  the  said  taxes 
in  each  of  tbe  said  years  is  evidenced  by 
the  written  records  of  said  county,  sub- 
scribed in  its  behalf  by  its  county  commis- 
sioners, and  attested  by  the  proper  clerk  ; 
that  the  said  bonds  and  attached  cou- 
pons were,  upon  their  delivery  to  and  ac- 
ceptance by  the  New  Mexico  &  Southern 
FaclUc  Railroad  Company,  sold  by  that 
corporation  for  value,  and  purchased  by 
divers  persons,  and  in  the  year  1888,  and 
from  time  to  time  thereafter,  the  plaintiff 
acquired  the  said  coupons  and  bonds  for 
value.  R.  E.  Twitcbrli.,  District  Attor- 
ney. N.  B.  Lauohmn,  Thomas  Smith, 
Gii.DERBLBEVi:  &  Pbgbton,  of  Counsel. 
Catron,  Knaebei^  &  Clancy,  Plalntlfl's 
Attorneys. " 

Upon  the  issues  thus  made  up  the  cause 
proceeded  to  trial  on  the  16th  day  of  Au- 
gust, 1889.  The  trial  resulted  in  a  verdict 
for  the  plaintiff,  under  the  Instructions  uf 
the  court,  and  a  judgment  was  entered 
upon  the  verdict  for  the  sum  of  f78,385.0ii. 
To  reverse  this  Judgment  the  appellant 
brings  the  cause  to  this  court. 

Tbe  Icfcislative  assembly  for  the  territory 
of  New  Mexico,  In  the  year  1872,  pas8e<l  an 
act  to  encourage  tbe  building  nf  railroads 
in  the  territory  of  New  Mexico,  and  au- 
thorixing  the  counties  of  the  territory  to 
issue  bonds,  or  other  evidence  of  debt,  to 
aid  in  tbe  construction  of  railroads,  and 
to  receive  stock  or  other  securities  for  the 
benefit  of  such  counties.  The  act  is  as  fol- 
lows: "An  act  authorizing  counties  to 
aid  in  the  construction  of  railroads.  Be  it 
enacted  by  the  legislative  assembly  of  the 
lei-ritoryol  New  Mexico:  Section  1.  That 
it  shall  he  lawful  fur  the  people  of  any 
county  In  this  territory  to  pledge  the  cred- 
it of  such  county  to  borrow  money,  to  is- 
sue bonds  or  other  evidences  of  debt,  to 
assist  in  the  construction  of  any  railroad 
passing  through  all  or  a  portion  of  said 
county,  for  such  amount  or  amounts  of 
money,  not  exceeding  for  any  such  road 
five  per  centum  of  theussessed  value  of  the 
real  and  personal  property  of  such  county, 
us  the  electors  of  said  county  may  deter- 
mine in  meetings  or  elections  that  may  be 
held  in  the  various  precincts  of  such  coun- 
ty for  that  purpose,  and  at  said  meetings 
or  elections  tht;  terms  and  conditlnns  of 
such  pledKc  of  credit  may  also  be  deter- 
mined as  hereinafter  provided  in  this  act. 
The  amount  of  bonds  or  other  evidences 
[of  debt]  that  may  become  due  in  any 
year  sDall  not  exceed  two  per  centum  of 
the  assessed  value  of  tbe  property  of  such 
county  at  the  time  of  Issuing  such  bonds 
or  other  evidences  of  debt.  Nor  shall  the 
rate  of  Interest  upon  such  bonds  or  other 

evidence  of  debt  be  more  than per 

centum  per  annum.  Sec.  2.  It  shall  be  tbe 
doty  of  the  probate  judge  or  commissioner 
who  may  be  hereafter  provided  by  law, 
as  the  case  may  be,  to  call  a  meeting  or 
election  of  the  electors  of  tbe  various  pre* 


cincts  of  said  county  who  own  taxable 
property,  upon  the  written  or  printed,  or 
in  part  written  or  printed,  request  of  fif- 
teen owners  of  property,  electors  and  tax- 
payers of  such  county,  which  request  shall 
specify  the  amount  which  has  to  be  raised 
or  pledged,  and  the  manner  of  raining  and 
pledging  the  same  by  bonds  or  otherwise, 
the  rate  of  interest  which  has  to  be  paid, 
the  time  or  times  of  the  payment,  and  such 
other  matters  as  they  may  consider  for 
the  welfare  anO.  security  of  the  people  of 
tbe  county,  and  in  publishing  notices  ol 
tbe  meetings  or  elections  to  beheld  in  such 
county  there  shall  also  be  published  with 
such  notice  a  copy  of  the  request  and 
names  upon  the  same,  for  which  they  call 
the  meetings  or  elections.  The  questions 
submitted  to  the  electors  shall  be  those 
contained  in  the  call  for  the  meetingps  or 
elections,  and  those  who  vote  upon  the 
question  of  aid  shall  vote  a  ticket  upon 
which  is  written  or  printed,  or  part  writ- 
ten and  part  printed,  the  words, '  Aid  for 
railroiids,  .ves;'  and  those  who  vote  in  tbe 
negatlvo  shall  vote  a  ticket  on  which  is 
written  or  printed,  or  part  written  or 
printed,  the  words,  'Aid  for  railroads, no.' 
The  elections  or  meetings  to  determine  tbe 
question  of  aid  shall  be  held  at  the  usual 
places  of  voting  in  tbe  precincts  of  the 
county,  to  he  called  in  tbe  same  manner, 
at  the  same  hours  of  the  day  the  polls 
Bholl  be  opened,  and  shall  be  closed  at  the 
same  time  and  manner,  and  tbe  tickets 
shall  be  counted  by  the  same  inspectors 
and  persons,  and  they  shall  make  returns 
of  tlie  8ame,certifled, delivered, orretumed 
in  the  same  manner  to  all  Intents  and  pur- 
poses, as  correct  as  is  possible,  as  In  the 
case  of  annual  elections  heretofore  held 
for  tbe  election  of  officers,  except  that  four 
notices  of  elections,  printed  In  both  lan- 
guages, Spanish  and  English, shall  be  pub- 
lisbed  at  least  fifteen  days  before  the  day 
of  the  election.  In  some  conspicuous  place 
In  every  and  each  precinct  In  the  county, 
and  shall  be  published  in  some  periodical 
published  in  the  county.  Sec.  3.  Should 
it  be  determined  at  such  meetings  or  elec- 
tions to  aid  In  the  construction  of  a  rail- 
road, and  should  It  so  appear  from  the 
proper  returns  of  sucji  meetings  or  elec- 
tions held  in  such  precincts  as  aforesaid, 
which  returns  shall  be  made,  certified,  and 
delivered  by  the  proper  Inspectors,  to  the 
same  person  or  persons,  and  In  the  same 
manner,  that  ordinary  returns  of  election 
of  county  ofBtrers  are  certified,  made,  and 
delivered,  within  ten  days  after  [wards], 
that  such  meetings  or  elections  are  held, 
it  shall  be  the  duty  of  the  probate  Judge  of 
such  connty,  or  of  any  commissioner  or 
commissioners  who  may  by  law  be  pro- 
vided for,  elected,  or  a[>polnted  for  that 
purpose,  to  execute  bonds  or  other  evi- 
dences of  debt,  under  their  seal  of  office, 
attested  to  liy  the  clerk  of  the  probate 
court,  in  conformity  witii  the  vote  given 
at  such  elections  or  meetings  of  said  coun- 
ty, and  to  requireof  the  railroad  company 
for  whose  benefit  the  aid  has  been  voted 
such  stock  or  other  security  for  the  same 
as  can  by  such  vote  be  required,  as  a  con- 
dition precedent  for  the  delivery  of  such 
bonds  or  other  evidences  of  debt,  and  to 
do  all  other  acts  necessary  to  comply  with 
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the  vote  of  the  electors  of  such  county,  and 
nil  moneys,  certiflcates,  securities,  or  other 
tbiu;;H  inurlne  to  said  county  under  this 
att,  and  by  virtue  of  theirunditions  of  such 
vote  of  said  electors,  shall  be  deposited 
with  said  probate  ]udf;o  or  commission- 
ers, as  the  case  may  be,  and  by  him  or 
tneiu  shall  be  Icept  in  safety  until  delivered, 
in  confornilty  with  the  law,  to  the  proper 
person  at  any  time  entitled  thereto,  or  to 
the  successor  in  oHiceof  said  probate  judjece 
or  commissioners  as  aforesaid.  8oc.  4.  It 
shall  be  the  duty  of  the  proper  officer  le\y- 
ing  the  usual  taxes  for  territorial  and 
county  purposes,  under  the  general  law  of 
taxation,  t<.)  raise  by  taxation  such  sums 
of  money,  annually  and  from  year  to  year, 
as  may  be  sufficient  from  time  to  time  to 
pay  the  principal  and  interest  of  such 
bonds  or  evidence  of  debt  as  regularly  as 
the  same  shall  become  due,  and  In  time  to 
meet  promptly  the  debt  and  interest :  pro- 
vided, that  no  bonds  or  other  evidences  of 
debt  created  under  this  act  shall  be  sold 
for  less  than  their  par  value;  no  such 
bonds  or  other  evidences  of  debt  shall  be 
paid  or  delivered  to  any  railroad  com- 
pany, nor  to  any  person  or  persons  for  the 
use  of  such  company,  nor  shall  they  be 
permitted  to  leave  the  hands  of  said  Judge 
or  coraniissioners,  except  upon  the  certifi- 
cate of  the  governor  that  the  railroad  to 
wliich  such  aid  has  lieen  conceded  has  been 
completed  in  the  county  where  such  aid 
was  voted,  whether  it  shall  be  entirely  for 
such  part  of  the  county  as  the  road  has 
to  pass,  or  in  such  prop«)rtlon  to  all  the 
distance  agreeably  to  the  amount  of  bonds 
or  other  evidences  of  debt  delivered  shall 
show  to  the  whole  sum  voted.  See.  5. 
This  act  shall  takeeffect  from  and  after  its 
passage.    Approved  February  1 .  1H72.  " 

In  the  year  lS76,and  prior  to  the  issuing 
of  the  bonds  and  coupons  in  question  in 
this  case,  the  legislature  of  New  Mexico 
passed  what  is  known  as  the  "County 
Commissioners'  Act."  By  this  act  It  was 
evidently  intended  that  the  government 
of  the  county  should  pass  from  the  pro- 
bate judge  to  the  boards  of  county  com- 
missioners provided  for  l)y  the  act.  and  the 
following  provisions  ot  that  act  are  cited 
in  support  of  this  view:  Section  332,  Comp. 
Laws:  "Each  organized  county  in  this 
territory  shall  be  a  body  cDrporate  and 
politic,  and  as  such  shall  be  empowered 
for  the  following  purposes:  •  •  •  (4) 
To  make  all  contracts  and  do  all  other 
acts  in  reference  to  the  property  and  con- 
cerns necessary  to  the  ex«rcise  of  its  cor- 
porate or  administrative  powers.  {!>)  To 
exercise  such  other  additional  powers  as 
may  be  specifically  conferred  by  law." 
Section  3:14:  "The  powers  of  a  county,  as  a 
body  politic  and  corporate,  shall  l)e  exer- 
cised t>y  a  boanl  of  county  coinmissloners.  " 
Section  3-15  •  "  The  board  of  county  coraniis- 
sioners shall  have  power  at  any  session: 
•  •  »  (2)  To  examine  and  settle  all 
accounts  of  receipts  and  expenses  ot  the 
county,  and  to  examine  and  settle  and  al- 
low all  accounts  chargeable  against  the 
county,  and  when  so  settled  th>>re  may  be 
issued  county  orders  therefor,  as  provided 
bylaw.  •  •  •  (5)  To  represent  thecounty 
and  have  the  care  of  the  county  i)roperty, 
and  the  managementot  the  interests  ot  the 


county,  in  all  cases  where  no  other  pro- 
vision is  made  by  law.  •  •  •  (81  To  grant 
all  licenses  as  may  be  provided  by  law. 
and  every  oflicer  and  person  now  required 
by  law  to  make  a  return  or  render  an  ac- 
count to  the  judges  of  probate,  except  In 
matters  pertaining  to  prolmte,  shall 
make  and  render  the  same  to  the  various 
boards  of  county  commissioners  in  the 
manner  now  required  bylaw.  (9)  •  *  • 
The  votes  cast  in  any  election  shall  be  can- 
vassed and  counted  within  the  time  now 
prescribed  by  law,  and  the  said  boards  o( 
commissioners  shall  discharge  all  the  du- 
ties and  shall  exercise  all  the  powers  now 
exercised  by  the  several  probate  judges 
relative  to  elections  as  now  required  by 
law,  and  shall  be  subject  to  the  same 
penalties  for  any  failure  in  the  discharge 
of  their  duties  and  abuse  or  usurpation 
of  power."  Section  305:  "AH  collectors, 
sheriffs,  treasurers,  clerks,  constables,  and 
all  other  persons  responsible  for  money 
belonging  to  the  county,  shall  rendertheir 
accounts  to  settle  with  the  board  of  coun- 
ty commissioners." 

The  bonds  from  which  the  coupons  sued 
on  in  this  case  were  detached,  were  issued 
in  professed  conformity  to  the  provisions 
of  the  act  of  1872,  above  referred  to,  as 
modified  by  the  provisions  ot  the  county 
commissioners'  act  of  1876.  They  were  is- 
sued in  several  series.  Each  bond  stated 
the  numlier  of  bonds  in  the  series  of  which 
such  bond  was  a  part.  The  bonds  were 
for  $1,000  each.  The  bonds  do  not  show 
upon  their  face  the  total  amount  ot  the 
entire  series,  nor  the  value  assessed,  or 
otherwise,  of  the  property  of  the  county 
of  Santa  Fe.  Every  bond  contained  recit- 
als declaring  it  to  have  been  Issued  in 
pursuance  of  the  proper  statute.  The  re- 
citals are  in  the  following  language,  vis.: 

"This   bond  is  one  ot  a  series  ot 

bonds,  each  of  like  tenor,  date,  and 
amount,  and  of    like  date  of  maturity, 

issued  In  payment  of  a  concession  ot 

thousand  dollars  of  bonds  of  the  county 
of  Santa  Fe,  payable  34  years  after  date 
to  assist  In  the  construction  of  a  railroad 
l)y  the  New  Mexico  and  Southern  Pacific 
Railroad  Company,  passing  through  a 
portion  of  said  county  of  Santa  Fe,  in  the 
territory  of  New  Mexico,  and  Is  issued 
In  full  conformity  to  and  compliance  with 
the  stntntes  of  the  territory  ol  New  Mexi- 
co, empowering  and  authorising  counties 
to  issue  bonds  to  assist  in  the  construc- 
tion of  railroads  passing  through  all  or 
any  portion  of  said  county,  having  been 
duly  authorized  by  vote  of  the  qr.alifled 
electora  who  own  taxable  property  iu  said 
county  of  Santa  Fe,  at  an  election  duly 
called  and  held  on  the  4th  day  of  October, 
A.  D.  1870,  and  the  governor  of  the  terri- 
tory ot  New  Mexico  having  duly  certified 
that  the  railroad  to  which  such  aid  has 
been  ceded  has  been  completed  In  said 
county  of  Santa  Fe,  Infullcompliancewith 
the  terms  of  such  concessions.  In  witness 
whereof,  the  undersigned,  the  probate 
judge  and  the  board  of  county  commis- 
Hioners  ot  the  county  of  Santa  Fe,  In  the 
territory  of  New  Mexico,  pursuant  to  and 
in  full  compliance  with  the  statute  in  such 
case  made  and  provided,  have  signed  and 
executed  this  bond,  and  have  caused   the 


Digitized  by  LjOOQ IC 


IT.  M.) 


COLEB  V.  BOARD  OF  COUNTY  CX)MMISSION£BS. 


same  to  be  attested  by  the  clerk  of  the 
probate  court  of  waid  county,  and  ex 
otBcio  clerk  of  said  board  of  county  com- 
niieaionere,  under  the  seals  of  said  probate 
court  and  of  eaid  board  of  county  com- 
mlsaionera,  tills day  of ,  18S0." 

Each  bond  bore  the  county  neal,  and 
they  were  signed  by  the  snveral  county 
commissioners,  the  probate  judge,  and 
were  attested  by  the  probate  clerk.  It 
was  unnecessary  for  the  county  commis- 
sioners and  the  probate  judge  to  join  in 
the  execution.  We  are  of  the  opinion 
that  although,  at  the  time  of  the  passage 
of  the  statute  authorizing  such  bonds, 
only  the  probate  judge  was  autborlxed  to 
represent  the  county  in  the  execution,  yet 
the  county  commissioners'  act  of  1876, 
taken  in  connection  with  the  railroad  aid 
act  of  1872,  transferred  the  powers  of  the 
probate  judge,  under  the  last-mentioned 
act,  to  the  board  of  county  commissioners. 
Kaukakee  Co.  v.  ^tna  Life  Ins.  Co.,  106 
U.  S.  668,  2  Sup.  Ct.  Rep.  80.  We  attach  no 
importance  to  the  fact  that  the  probate 
judge  united  with  the  county  commission- 
ers in  the  proceeding. 

Counsel  for  appellant  insist  that  the  fact 
that  the  probate  judge  signed  the  bonds 
was  of  Itself  notice  of  an  irregularity  in 
their  issue,  sufficient  to  put  purchasers 
on  inquiry ;  but  we  regard  such  fact  as 
suggesting  only  an  inquiry  as  to  why  the 
probate  judge  so  acte<l.  The  inquiry,  If 
pursued,  would  have  led  only  to  a  reading 
and  interpretation  of  the  statutes  under 
Which  the  proceedings  were  had,  and  the 
only  inference  which  a  purchaser  could 
draw  from  the  union  of  the  several  ofH- 
cial  signatures  on  the  bonds  would  hare 
been  that  they  were  employed  to  siitlsfy 
ail  the  requirements  of  the  statute  in 
case  it  should  beheld  that  subsequent  leg- 
islation did  not  divest  the  probate  judge 
of  his  former  functions  respecting  such 
proceedings.  The  purchaser, Instead  of  be- 
ing led  to  conclude  that  the  numerous  sig- 
natures were  suspicious  circumstances, 
would  be  impressed  with  the  evident  care 
taken  to  remove  objections.  In  carrying 
oat  the  provisions  of  the  act  of  1872  by  issu- 
ing bonds  as  therein  provided  tor,  the  act 
of  the  probate  judge  would  have  been  the 
act  of  the  county  itself  in  its  corporate 
capacity ;  but  in  carrying  oat  the  t)ro vis- 
ions of  that  act,  by  issuing  bonds  in  aid  of 
railroads  authorized  by  that  act  after 
the  passage  of  the  county  commissioners' 
act  of  1876,  we  are  of  the  opinion  that  the 
act  of  the  county  commissioners  would 
be  the  act  of  the  county  it»elf  in  Its  corpo- 
rate capacity;  and  therefore,  at  the  time 
the  bonds  to  which  the  coupons  involved 
In  this  case  were  attached  were  Issued,  it 
was  not  necessary  for  the  probate  judge 
to  attach  his  ofHcial  signature  to  them, 
but  that  bis  signature  was  harmless  sur- 
plusage, and  vitiated  nothing  otherwise 
valid. 

Counsel  for  appellant  also  claim  that 
the  bonds  ought  not  to  bear  7  per  cent, 
interest,  hut  should  have  drawn  6  per 
cent.  This  claim  is  based  on  an  imperfect 
clause  in  the  first  section  of  the  act  of 
1872:  "  Nor  shall  the  rate  of  interest  upon 
such  bonds  or  other  evidences  of  debt  be 
more  than  -—  per  centum  per  annum. " 


This  clause  is  Imperfect  and  meaningless, 
and  the  court  cannot  by  judicial  construc- 
tion fill  the  blank.  It  Is  unnecessary  to 
examine  the  question  of  what,  if  any, 
significance  should  be  given  to  the  clause 
liad  it  been  the  only  provision  concerning 
interest  contained  In  the  statute,  for  the 
next  section  clearly  declares  that  the  prop- 
osition to  be  submitted  to  the  qualified 
electors  should  specify  the  rale  of  interest 
which  is  to  be  paid.  The  latter  clause 
leaves  the  determination  of  the  rate  of  in- 
terest to  the  people  of  the  county.  Here, 
the  rule  that,  in  case  of  repugnancy  be- 
tween statutory  clauses,  the  latter  shall 
control.  Is  of  service.  Following  that 
rale,  the  definite  clause  in  the  second  sec- 
tion must  control  the  imperfect  clause  in 
the  first  section.  This  construction  is  al- 
so aided  by  the  practical  interpretation 
of  the  statute  by  the  county  oflicers  for 
a  series  of  years  In  dealing  with  the  very 
bonds  in  question.  The  county,  by  the 
vote  of  the  people,  fixed  7  per  cent,  as  the 
rate  of  interest,  but  that  interest  was  aft- 
erwards paid  by  taxes  levied  during  sever- 
al consecutive  years.  Another  statute, 
passed  at  the  same  session  of  the  legisla- 
ture as  was  the  railroad  aid  act,  abolished 
usury,  and  left  all  persons  free  to  con- 
tract concerning  the  rate  of  interest. 
Chapter  19,  I^aws  1872.  The  objection 
to  the  introduction  of  the  coupons  in  ev- 
idence because  they  bore  7  per  cent,  inter- 
est was  properly  overruled.  Six  percent, 
interest  only  was  computed  upon  coupons 
overdue. 

Appellant  Insists  that  some  of  the  cou- 
pons sued  upon  were  barred  by  the  statute 
of  limitation,  a  matter  which, if  sustained, 
would  go  to  the  question  of  areductlon  of 
the  judgment.  Une  batch  of  the  coupons 
in  question  matured  in  the  year  1881,  more 
than  six  years  before  the  commencement 
of  the  action  ;  some  others  of  the  coupons 
matured  more  than  four  years  before  such 
commencement.  The  appellant  pleaded 
both  the  six-years  and  the  four-years  stat- 
ute of  limitations,  and  insists  that,  the 
declaration  being  on  the  common  counts 
only,  the  four-years  period  of  the  statute 
Is  applicable,  and  cites  in  support  of  such 
contention  some  cases  in  the  Vermont  Re- 
ports. In  our  opinion,  the  action  is  essen- 
tially founded  on  written  instruments, 
and  therefore  the  four-years  period  of  lim- 
Itation^  is  not  applicable.  The  common 
counts  in  the  declaration  could  be  proven 
either  b.v  oral  or  by  written  promises. 
Lyon  V.  Bprtram,  20  How.  149-1.56.  A  copy 
of  one  of  the  bimds  was  filed  In  the  action, 
as  well  as  copies  of  the  coupons,  and 
these  copies  were  also  put  Into  the  case  as 
part  of  the  declaration  by  the  appellee's 
bill  of  particulars.  1  TIdd,  Pr.  p.  599; 
Bene<llct  V.  Bwain,  43  N.  H.  34;  and  Nau- 
voo  V.  Ritter,  97  D.  8.  891.  The  declara- 
tion and  subsequent  pleadings,  read  with 
the  bill  of  particulars,  show  clearly  that 
the  coupons  lay  at  the  foundation  of  the 
action.  This  was  the  obvious,  meritori- 
ous fact,  and  it  is  not  to  be  overcome  by 
the  mere  fiction  of  law  that  an  Implied 

'  Comp.  I.aws  N.  M.  %  ISeS,  provides  that  ac- 
tions "founded  upon  accounts  and  unwritten  cod- 
tracts"  shall. be  brought  within  four  years. 


Digitized  by  LjOOQ IC 


624 


PACIFIC  BEPOBTEB,  Vol.  27. 


(N.  M. 


promise  was  raised  upon  the  express  writ- 
ten promieeR.  If  the  action  was  in  one 
sense  founded  on  the  Implied  promise,  it 
was  in  another  sense  also  founded  upon 
the  underlying  express  promises  upon 
which  both  the  implied  promise  and  the 
action  itself  were  net'essarily  estaljlished. 
Tn  Supervisors  v.  HublJard,  45  111.  139,  the 
common  counts  only  were  included  in  the 
declaration.  The  court  treated  theaction 
as  founded  on  the  coupons  involved. 
Moreover,  the  stipulation  concedes,  in 
effect,  that  the  coupons  lay  at  the  founda- 
tion of  the  litigation.  The  stipulation,  as 
well  as  the  county's  recoR;nilion  of  the 
bonds  and  coupons,  sufficiently  proves 
their  due  execution,  even  without  resort 
to  the  statutory  presumption.  The  cou- 
pons which  matured  in  the  year  1881 
would  be  barred  but  for  two  reasons: 
First,  it  is  stipulated  that  taxes  were 
levied  for  the  payment  of  those  coupons; 
and,  secondly,  the  board  of  county  com- 
missioners, l>efore  the  six-years  statute 
could  attach,  recognized  the  interest  due 
on  these  bonds  as  a  continuing  liability. 
The  county  board,  at  its  regular  session, 
June  7,  1886,  passed  a  resolution  in  tiie  fol- 
lowing language:  "Whereas,  it  appears 
that  there  are  not  sufficient  funds  in  the 
treasury  of  the  county  to  meet  the  inter- 
est due  on  the  bonds  issued  for  the  re- 
demption uf  county  warrants  and  bonds 
issued  to  the  New  Mexico  &  Southern  Pa- 
cific Baih-oad  Company,  in  aid  of  the  con- 
struction of  the  branch  thereof,  be  it  re- 
solved, that  the  chairman  of  the  county 
commissioners  be,  and  he  is  hereby,  au- 
tliorlzed  to  make  the  necessary  loan  in 
order  to  meet  said  interest  when  due,  and 
said  chairman  is  herel>y  authorized  to 
issue  a  warrant  for  the  |iaymeut  of  the  in- 
terest on  said  loan.  B.  Seliqman,  Chair- 
man. John  Gray,  Clerk."  This  was  a 
formal,  oHicial  recognition  of  the  bonds, 
as  well  as  an  admission  of  the  obligation 
to  pay  tlie  interest  due  on  the  bonds,  and 
was  provable  both  as  an  acknowledgment 
and  as  an  account  stated,  under  the  com- 
mon counts.  The  county  board  appears 
also  to  have  admitted  the  accruing  inter- 
est upon  these  county  bonds  at  a  spssion 
of  the  board  held  December  2,  1885.  The 
county  appears  to  have  collected  888,570, 
proceeds  of  taxa  tion,  applicable  to  the  pa.v- 
meat  of  the  interest  coupons  on  the  bonds 
in  <)aestlon.  in  the  years  1881.  1S82,  1883, 
1884, 1885,  1886,  and  1887,  and  f  36,40l»  of  the 
amount  collected  was  in  fact  applied  to 
the  payment  of  tlie  interest  accruing  on 
these  bonds.  Some  of  the  interest  money 
BO  levied  by  taxation  appears  to  have 
been  collected  and  diverted  to  other  uses 
by  the  county.  Enough  appears  to  have 
been  misappropriated  to  have  paid  the 
coupons  which  matured  six  years  before 
the  action.  The  precise  time  of  such  con- 
version does  not  appear  in  the  case.  If  it 
was  more  than  six  years  befoi-e  the  ac- 
tion, the  appellant  should  have  shown 
that  fact.  The  amount  was  recoverable 
under  the  common  counts,  no  objection 
being  made  on  the  trial  of  a  variance  be- 
tween the  proofs  and  the  bill  of  particu- 
lars. It  was  also  urged  that  the  stipula- 
tion of  the  attorneys  was  ultra  vires,  and 
that  notwithstanding  tlie  stipulatloa.  the 


coupons,  amounting  to  $19,915.  which  ma- 
tured after  the  filing  of  the  declaration, 
could  not  be  considered  in  tha  case.  This 
objection  was  not  made  in  the  court  below, 
so  far  as  the  record  discloses,  and  is  there- 
forenot  available  here.  The  stipulation  is 
lawful  on  its  (ace,  and  no  application  was 
made  below  for  leave  to  withdraw  It. 
Every  presumption  of  authority  attends 
the  signatures  of  attorneys.  Osborn  v. 
Bank,  9  Wheat.  82U;  Hill  v.  Mendenhall,  21 
Wall.  454.  This  presumption  would  ex- 
tend to  a  mere  voluntary  appearance,  and 
a  voluntary  appearance  in  a  new  action 
for  the  recovery  of  the  payment  of  addi- 
tional coupons  would  hare  had  no  higher 
efficacy  than  the  stipulation  entered  into 
In  the  pending  action.  It  was  not  neces- 
sary to  interline  or  recopy  the  declaration 
so  as  to  embrace  the  amendments.  Tb« 
stipulation  imported  an  Immediateamend- 
ment  by  force  of  its  own  terms,  and  the 
amendment,  being  specific  in  character, 
and  not  general,  was  perfectly  regular. 
W'alden's  Lessee  v.  Craig's  Heirs,  14  Pet. 
147.  The  stipulation  was  admitted  in  evi- 
dence by  the  court  below,  and  we  think 
properly  so.  When  it  was  offered,  a  gen- 
eral, but  not  specific,  objection  was  made 
to  its  introduction;  but  an  examinntJon 
of  the  rocord  discloses  the  fact  that  at  no 
time  during  the  trial  of  the  cause  was  it 
suggested  that  the  stipulation  did  not  re- 
cite facts.  Indeed,  it  was  admitted  by  the 
appellant  that  the  stipulation  correct!}' 
stated  facts.  On  page  59 of  the  record,  Mr. 
Preston,  one  of  the  counsel  for  appellant 
who  signed  this  stipulatiuu,  said:  "We 
admit  that  the  matters  contained  In  thn 
stipulation  are  facts,  but  deny  that  they 
are  proper  evidence."  Mr.  Smith,  also  of 
counsel  for  appellant,  and  who  signed  the 
stipulation,  says  on  page  69  of  the  record: 
"  We  admit  it  to  be  a  fact  that  taxes  were 
levied  for  the  payment  of  these  bonds. 
The  moment  it  shall  be  attempted  to  In- 
troduce that  tact  in  evidence  we  will  ob- 
ject, because  we  think  it  is  immaterial. 
By  admitting  that  this  bond  is  a  sample 
of  the  others,  we  do  not  admit  that  this 
bond  is  properly  admissible  in  evidence. 
We  admit  that  taxes  were  levied,  but  deny 
that  it  is  proper  evidence.  "  This  stipula- 
tion was  signed  by  counsel  regularly  em- 
ployed b.v  the  county  of  Santa  Fe,  as 
shown  by  the  record,  and  the  recorded 
proceedings  of  the  board  of  ctiunty  com. 
missioners  for  Santa  Fe  county.  It  was 
also  signed  by  the  legal  representative 
of  the  county,  the  district  attorney,  and 
the  evident  purpose  was  to  simplffy  the 
issues  by  the  admission  of  existing  tacts: 
and  we  see  no  reason  why  the  defendant 
should  be  relieved  from  admitting  the 
truth  and  the  actual  facts  as  they  existed 
at  the  time  the  stipulation  whs  entered 
into.  This  stipulation  was  evidentl.v  In- 
tended to  remove  from  the  case  technical- 
ities, in  order  that  the  cause  might  be 
tried  upon  its  merits;  the  real  purpose  be- 
ing to  determine  whether  the  bonds  of  the 
county  were  valid  or  void.  Hence  the 
stipulation  provides  that  the  pleadings 
should  be  considered  as  "  hereby  amended  " 
so  as  to  embrace  all  the  coupons  due  up 
to  the  time  of  the  trial,  it  being  imma- 
terial to  the  appellant,  the  amount  of  tho 
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Jad^ment  not  exceeding  amoont  dne.  if 
the  bonds  and  the  coupons  sned  on  were 
held  to  be  valid  obligations  of  the  county. 
Therefore  a  technical  examination  of  the 
pleadings  in  the  cause  Hcenis  to  liave  been 
unnecessary,  either  in  the  court  l)elow  or 
in  this  court.  Thisconrt  has  already  Indi- 
cated its  unwillingness  to  encouraKe  tet-h- 
nical  ohjei'tiona  reBiioctlnff  pleadings  when 
made  for  the  first  time  on  appeal,  after  the 
parties  have  gone  to  trial  acquiescently 
ou  an  assumed  issue  of  tncts,  holding  that 
even  the  entire  absence  of  a  plea  is  imma- 
terial, if  the  defendant  goes  to  trial  and 
controverts  the  plaintiff's  claim  by  proof. 
We  take  notice  of  the  fact  that  counsel 
who  signed  the  stipulation  In  thecourt  be- 
low are  counsel  in  this  court  in  this  case, 
which,  at  least,  suggests  that  counsel  are 
not  liable  to  the  charge  of  having  misrep- 
resented the  conuty  in  signing  the  stipu- 
lation. "The  appeaninee  of  a  reRularly 
licensed  practltlonTof  a  chancery  court  is 
always  received  as  evidence  of  his  author- 
itv,  and  this,  although  he  acts  for  a  cor- 
poration." Osborn  v.  Bank, tt  Wheat.  S29. 
"A  record  which  shows  an  appearance  by 
an  attorney  win  bind  the  party  until  it  is 
proven  that  the  attorney  acted  without 
authority.**  Hill  v.  Mendenhall,  21  W^all. 
4i)4.  "  The  authority  of  the  attorney  gen- 
eral of  a  state  is  presumed."  Pennsylva- 
nia V.  Bridge  Co..  1.1  How.  519.  We  see  no 
reason  why  the  principle  in  this  case  does 
not  apply  to  the  district  attorney  or 
legal  representative  of  a  county. 

It  Is  iuaisted  by  the  appelant  that  the 
court  erred  In  admitting  tlie  coupons  in 
evidence  in  thecourt  l)el6w.  We  have  al- 
ready disposed  of  this  objection,  in  so  far 
as  to  hold  that  the  coupons  lay  at  the 
foundation  of  the  action,  and  that  the  ac- 
tion was  therefore  founded  upon  written 
Instruments,  which  maybe  received  in  evi- 
dence under  the  common  money  counts. 
By  the  pleadings,  the  bill  of  particulars, 
and  the  stipulation  it  is  undoubted  that 
the  coupons  were  the  real  cause  of  action 
In  this  CBP«».  Thci-e  was  no  plea  denying 
iiuuer  oath  the  execution  of  the  instru- 
ments sued  on,  and  hence  they  were  ad- 
missible In  evidence  without  any  further 
proof  of  their  execution,  under  the  provis- 
ions of  the  Compiled  Laws  of  New  Mexico.! 
One  of  thebtmds  was  admitted  In  evidence, 
not  l)ccauHe  It  was  really  a  part  of  the 
cause  of  action,  but  it  was  properly  ad- 
missible as  furnishing  the  substratum  on 
which  the  coupons  rested.  Supervisors  v. 
IInbbnrd,45  1ll.  141. 

Proceeding,  then,  to  the  consideration 
of  the  main  issue,  the  fundamental  ques- 
tions In  this  case  are — First,  wliether  the 
bontls  to  which  the  coupons  sneil  on  were 
attached  were  illegal  in  their  inception: 
and,  secondly,  whether  such  illegality.  If  It 
existed,  is  available  as  a  defense  against 
the  appellee.    If  the  county  of  Santa  Fe 

■Comp.  Laws  N.  M.  i  1878:  "Accounts  duly 
veriflnd  by  the  oath  uf  the  party  claiminf?  the 
same,  or  hia  aKont,  and  promissory  notes  and 
other  instromouts  in  nritin^,  not  barred  by  the 
provisions  ot  this  act,  shall  be  sufficient  evidence 
in  any  suit  to  enable  the  plaintiff  to  recover 
ludgmenl  for  the  amount  thereof,  unless  the  de- 
fendant or  his  agent  shall  deny  the  same  under 
oath. " 
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was  utterly  without  power  to  issue  tliv 
bonds,  the  bonds  are  bad,  no  matter  into 
whoso  hands  they  muj-  have  passed.  Tho 
utmost  good  faith  could  not  avail  a  pur- 
chaser In  such  a  case.  But,  if  the  bonds 
were  issued  within  the  apparent  scope  of 
a  lawful  power,  and  their  recltitls  import 
the  performance  of  all  the  conditions  pre- 
cedent, then  Irregularltlew  in  the  exercise  of 
the  power,  although  they  might  perhaps 
have  avoided  the  bonds  as  between  the 
county  and  the  railroad  company,  afford 
no  defense  against  a  subsequent  honn  fide 
holder.  In  such  case,  the-  county,  as 
against  one  presumed  bylaw  to  be  a  bona 
fide  holder,  must,  by  affirmative  proof, 
bring  home  to  him  knowledge  of  the  irreg- 
ularities In  order  to  avoid  the  securities. 
The  bonds  state  on  their  face  the  purpose 
for  which  they  were  Issued,  and  that  pur- 
pose being  a  legal  one,  and  the  recitals 
l)eing  ample  in  their  showing  of  compli- 
ance with  thelaw,  they  must  be  considered 
negotiable  securities,  not  impeachable  In 
the  hands  of  l/ona  fide  holders  except  for 
wantof  Jurisdiction  In  the  board  ofcounty 
commissioners.  Theappellant  Insists tliat 
upon  the  trial  It  offered  to  show  absolute 
want  of  power  in  the  county  to  issue  the 
bonds,  but  wna  prevented  from  making 
that  showing  by  the  erroneous  ruling  of 
the  trial  court.  The  essential  point  made 
is  that  the  county  was  prohibited  by  law 
from  issning  bonds  of  the  kind  in  question 
in  an  amount  exceeding  5  per  cent,  ot  the 
assessed  value  of  the  property  of  the  coun- 
ty, and,  on  account  of  the  terms  of  the 
stipulation  of  the  attorneys  filed  in  the 
cause,  this  point  is  supplemented  by  the 
criticism  that,  assuming  all  the  bonds  to 
be  in  terms  like  the  one  produced  and  re- 
ferred to  In  the  stipuation,  they  must  all 
come  due  In  the  same  year,  namely,  84 
years  from  date,  and  that  thus  the  amount 
of  principal  payable  in  one  year  would  ex- 
ceed 2  per  centum  of  the  assessed  value  of 
the  property  of  the  county  at  the  time  of 
issuing  the  bonds,  contrary  to  a  further 
prohibition  of  the  first  section  of  the  stat* 
nte.  A  reference  to  the  terms  of  the  stipu- 
lation does  not  sustain  the  latter  pjint. 
The  stipulation  recites  that  the  bond  No. 
45  is  one  of  the  bonds  from  which  the 
coupons  wei*e  detached,  the  said  bonds  lie- 
ing  issued  in  several  series,  and  all  of  tliem 
in  "form,  tenor,  and  recitals  substantially 
like  the  said  bond  No.  45. "  It  is  not  sti])- 
ulated  that  they  are  dated  alike,  nor  that 
they  mature  at  thesametime;  it  is  stated 
that  they  were  In  several  series.  The  pre- 
sumption Is  that  the  bonds  were  legally 
Issued;  therefore  that  the  different  series 
matured  In  different  years,  so  as  to  be 
within  the  terms  of  the  statute.  But 
these  propositions  both  involve  the  same 
legal  principle.  If  the  proceedings  looking 
to  the  county  aid  contemplate<l  an  overis- 
sue of  the  bonds,  and  no  representations 
by  recitals  could  protect  an  innocent  pur- 
chaser, of  course  the  bonds  would  be  void, 
and  the  coupons  fall  with  them.  The  real 
objection  of  the  county  to  the  payment  of 
the  bonds  Is  found  right  here  in  the  case. 
Great  ability  has  been  shown  by  counsel 
in  pressing  this  subject  upon  tbeattentlon 
of  the  court,  and  we  have  given  It  great 
consideration.  We  have  cume  to  the  C9»- 
Digitized  by  vjOOQlC 


626 


PACIFIC  REPORTER,  Vol.  27. 


(N.  M. 


cIuRion,  however,  that,  even  were  the  ob- 
jection tliat  there  wan  an  overissue  not 
otherwist'  untenable,  the  county  failed  at 
the  triul  to  tender  legal  evidence  of  the  as- 
seMsed  value  of  the  property  of  tlie  county 
at  the  time  the  bonds  originated.  It 
seemed  to  have  l)een  assumed  by  the  coun- 
sel for  the  county  at  the  trial  that  the  as- 
sessed value  to  be  proved  was  the  last  as- 
sessment for  purposes  of  taxation  prior 
to  the  railroad  aid  proceedings,  and  they 
aunordlngly  produced  what  purported  to 
he  the  assessor's  register,  or  list  of  assess- 
ments for  the  year  1879 ;  but  that  book 
contained  erasures,  interpolations,  altera- 
tions, and  was  objected  to  on  that  as  well 
as  other  grounds.  Besides,  It  was  not 
certified  or  verified,  as  required  by  law,  at 
the  tl  me.  Pri  nee,  St.  p.  534.  If  the  railroad 
aid  act  referred  to  the  last  assessment  for 
purposes  of  taxation.  It  intended  a  valid 
flHses8meut,not  a  vague,  unofficial,  illegal 
document  or  book.  An  assessment  is  a 
serioQB  thing.  It  exists  only  pursuant  to 
law.  A  pretended  assessment,  made  In 
defiance  of  law,  is  no  assessment  at  all.  1 
Desty,  Tax'n,  pp.  557-.581;  Cooley,  Tax'n, 
259-289.  The  book  ol  assessments  made 
by  the  assessor  in  the  year  1879,  offered  on 
the  trial  below,  being  mutilated,  and  un- 
verified or  certified  as  required  by  taw, 
was  not  a  valid  assessment,  and  the  court 
was  warranted  in  making  that  one  of  the 
reasons  for  its  rejection  as  evidence  in  the 
case,  for  the  reason  that  such  a  record  was 
incompetent  to  prove  a  valid  assessment, 
such  as  would  bind  a  buna  fide  purchaser 
for  value  of  negotiable  securities,  upon  the 
principle  of  constructive  notice,  nor  was 
it  conclusive  of  value,  as  the  c<iunty  com- 
missioners had  power  to  alter  it,  either  by 
increasing  or  diminishing.  The  case 
mainly  relied  on  by  the  appellant,  that  of 
Dixon  Co.  V.  Field,  111  U.  S.  83,  4  Sup.  Ct. 
Rep.  315,  is  based  upon  the  theory  that  an 
assessment,  such  as  referred  to  in  the  Ne- 
braska constitution,  is  a  re<;ord  of  which 
all  the  world  has  constructive  notice.  The 
court  in  its  opinion  refers  to  two  factors 
present  to  the  purchaser  in  that  case, — 
one,  the  assessment,  of  which  be  had  con- 
structive notice  by  the  recoi-d ;  the  other, 
the  extent  of  the  county  Indebtedness  oc- 
casioned by  the  bonds,  of  which  he  had 
actual  notice  by  the  statement  of  the  total 
amount  of  such  indebtedness  upon  theface 
of  each  bond.  The  validity  of  the  record 
and  total  amount  of  the  assessment  in 
that  case  was  unquestioned,  and,  each 
bond  showing  upon  Its  face  the  total 
amount  of  the  issue,  it  became  simply  a 
matter  of  arithmetical  calculation  on  the 
part  of  the  purchaser,  and  which  the  pur- 
chflEer  was  bound  to  make,  to  demon- 
strate the  invalidity  of  the  bonds.  The 
reasoning  in  that  case  has  no  application 
to  a  pretended  assessment,  unverified  and 
uncertified,  as  required  bj'  law,  and  one 
which  cannot  operate  as  constructive  no- 
tice any  better  than  an  unlawfully  record- 
ed deed  of  real  estate.  AVe  thus  find,  even 
if  the  principle  of  the  Dixon  County  Case 
could  be  effective  under  such  a  statute  as 
that  in  question  here,  it  could  not  be  in 
the  absence  of  proof  of  a  lawful  assessment 
of  record.  It  is  not  to  be  inferred  from 
anything  said  in  the  opinion  of  the  court 


in  that  case  that,  in  the  absence  of  con- 
structive notice  by  a  lawful  record,  a  pur- 
chaser of  municipal  bonds,  containing  re- 
citals as  broad  as  those  appearing  here, 
is  put  upuninqniry  asto  theaclualamount 
of  taxable  property  in  a  county,  and  of 
every  fact  (aliunde)  which  might  prtiperly 
be  considered  by  an  assessor  or  by  a  board 
of  commissioners  in  coming  to  a  deter- 
mination or  estimate  on  the  subject  of 
taxable  values.  Such  tacts  are  proper  to  be 
considered  by  the  county  otflcials  in  form- 
ing their  own  conclusions  as  to  the  amount 
of  taxable  property,  but  the  bond  pur- 
chaser is  not  called  upon  to  exercise  his 
Judgment  upon  that.  This  Is  certainly 
the  effect  of  the  decision  In  Marcy  v.  Town 
of  Oswego,  92  U.  S.637,  and  in  many  other 
similar  cases. 

In  the  case  of  Dixon  Co.  v.  Field,  111  U. 
S.  83,  4  Sup.  (yt.  Rep.  315,  the  facts  are  es- 
sentially different  from  those  of  the  case 
here.  The  statute  of  Nebraska,  authoriz- 
ing donations  to  be  made  to  railroads, 
authorized  the  issue  of  bonds  to  an 
amount  not  exceeding  10  per  cent,  of  the 
assessed  valuation  of  all  the  taxable  prop- 
erty In  the  county,  with  the  proviso  re- 
quiring submission  of  the  question  of  is- 
suing bonds  to  a  vote  of  the  legal  voters 
lor  the  county  in  the  manner  provided 
by  law.  That  act  of  the  legislature  was 
afterwards  amended  on  the  17th  day  of 
February,  1875,  so  as  to  require  a  two- 
thirds  majority  of  the  votes  cast  at  the 
election,  instead  of  a  mere  majority,  to 
authorize  the  issuance  of  bonds.  It  will 
be  observed  tliat  the  statute  prohibited 
the  issue  of  bonds  exceeding  in  amount  10 
per  cent,  of  the  taxable  value  of  the  prop- 
erty in  the  county.  The  constitution  of 
Nebraska  took  effect  November  1,  1875. 
The  constitution  followed  the  statute  by 
authorizing  donations  to  railroads,  au- 
thorized by  a  vote  of  the  electors.  In  its 
first  proviso  it  restricted  such  donations 
to  not  exceeding  lU  per  cent,  of  the  as- 
sessed valuation  of  such  county,  but  in 
the  second  proviso  to  the  constitution 
there  wa«  this  provision:  "That any  city 
or  county  may,  by  a  twu-thirds  vote, 
increase  such  indebtedness  5  per  cent,  in 
addition  to  such  10  per  cent.;  and  no 
bonds  or  other  evidences  of  indebtedness 
so  issued  shall  be  valid  unless  the  same 
shall  have  indorsed  thereon  a  certificate 
signed  by  the  secretary  and  auditor  of 
state,  showing  the  same  is  Issued  pursu- 
ant to  law. "  The  county  of  Dixon  issued 
bonds  exceeding  10  per  cent,  of  the  admit- 
ted assessed  valuation  of  the  property  of 
the  county,  but  less  than  15  per  cent.; 
and  upon  the  trial  it  was  insisted  that,  al- 
though the  statute  only  authorized  the 
issuing  of  bonds  to  the  extent  of  10  per 
cent,  of  the  assessed  valuation  of  the  prop- 
erty of  Dixon  county,  the  constitution  by 
its  second  proviso  had  the  effect  of  enlarg- 
ing the  statute  by  construction,  and 
thereby  legalized  ^°  ?  Issuing  of  bonds  in 
excess  of  the  limit  prescribed  by  the  stat- 
ute. The  conrt  held  in  that  case  that  the 
adoption  of  the  constitution  had  no  such 
effect,  and  refused  to  give  it  the  construc- 
tion asked,  for,  in  support  of  the  bonds ; 
holding  that  the  object  ot  the  constitu- 
tional amendment  was  to  restrict    and 
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prohibit,  rather  than  enlarge,  the  powers 
conferretl  by  the  statute  of  Nebraska.  In 
tills  case  there  Is  no  restrictive  or  prohibi- 
tlveconstitutional  provision.  The  powers 
granted  the  county  of  Santa  Fe  lii  this 
case  were  purely  statutory,  and  this  cbhc 
clearly  falls  within  the  principle  of  the 
numerous  cases  decided  by  the  supremn 
court  of  the  United  States,  where  bonds 
were  Issued  in  professed  conformity  to 
statutory  enactments.  It  will  also  be  ob- 
served that  in  this  case  the  statute  does 
not  restrict  the  county  to  the  sranting 
of  aid  orsubscription  for  stock  to  one  rail- 
road. 

The  appellan-t  erroneonsly  assumes  that 
the  5  per  cent,  limit  i-elatRs  to  the  amount 
of  aid  extended  to  any  railroad  corpo- 
ration, whereas  the  statute  uses  the 
word  "railroad."  caalquiera  fiirroeariil. 
The  statute  deals  with  the  subject  of  aid 
to  construction,  or  to  a  railroad,  as  aid 
to  a  definite,  tangible  thing  In  rem,  rath- 
er than  aid  to  a  corporation  assuch.  Con- 
sistently with  the  statute,  the  same  cor- 
poration which  had  secured  5  per  cent,  of 
aid  in  the  construction  of  one  road  might 
lawfully  receive  aid  in  the  construction  of 
another  road,  it  being  plain  that  the  stat- 
ute permitted  5  per  cent,  of  aid  to  the  con- 
struction of  a  road  by  one  company,  and 
also  a  like  amount  of  aid  in  the  construc- 
tion of  another  road;  but.  on  principle,  it 
makes  no  difference  whether  the  various 
roads  are  constructed  by  one  or  several 
companies.  In  either  case,  theconnty  gets 
the  benefit  of  the  railroad  improvement 
In  Increased  facilities  for  trade  and  com- 
munication, incrcnsed  population,  and  in- 
creased amount  of  taxable  real  estates 
within  Its  Jurisdiction ;  which  undoubted- 
ly was  the  object  sought  to  be  obtained 
by  the  legislature  in  the  passage  of  the 
railroad  aid  act.  It  accorded  aid  to  the 
baildlnii  of  railroads,  regardless  of  the 
owners.  In  the  cow  of  County  Com'rs  of 
Santa  Fe  Co.  v.  New  Mexico  &  S.  P.  R. 
Co.,  3  N.  M.  120, 2  Pac.  Rep.  .376,  in  consider- 
ing the  validity  of  a  statute  of  New  Mexi- 
co exempting  railroad  projierty  from  tax- 
ation for  six  years  after  completion. 
Judge  Bristol,  in  delivering  the  opinion 
of  the  court,  used  the  following  language, 
which  we  deem  eqnallj-  applicable  to  the 
present  case,  as  the  statute  should  be  con- 
strued according  to  Its  intent  as  well  as 
its  language:  "At  that  time  the  territo- 
ry of  New  Mexico  was  the  most  Inaccessi- 
ble portion  of  the  dominion  of  the  United 
States  to  enterprise  and  commerce.  Ev- 
ery branch  of  industry  was  languishing, 
as  It  bad  lieen  for  centuries,  for  lack  of 
cheap  and  rapid  transportation  to  the 
leading  marts  of  the  country.  To  expend 
millions  In  constructing  long  lines  of  rail- 
way to  and  through  this  remote  region 
was  a  hazardous  undertaking;  an  experi- 
ment; a  venture  which  any  but  the  bold- 
est minds  would  readily  shrink  from.  At 
that  date  not  a  foot  3f  railroad  had  been 
constructed  anywhere  within  the  l)orderB 
of  New  Mexico.  It  was  under  this  condi- 
tion of  things  that  the  territory,  through 
Its  legislative  assembly,  made  a  bid  for 
railroads  under  fair  and  explicit  terms, 
and  upon  a  consideration  of  great  public 
importance.    As  plainly  as  It  could  be  ex- 


pressed by  acts  of  the  legislative  assembly 
the  territory  said  to  all  railroad  corpora- 
tions then  existing  under  tbe  laws  of  the 
territory,  or  thereafter  to  be  organized 
under  such  laws,  that,  in  consideration  of 
the  public  iienetits  tu  be  derived  from  the 
constrnctiou  and  operation  of  railroads 
within  the  territory,  upon  the  completion 
of  any  such  railroad  by  any  such  corpora- 
tion, its  corporate  property  therein  and 
connected  therewith  shall  be  exempt  from 
taxation  tor  six  years  after  such  comple- 
tion. "  Again,  the  record  discloses  therea- 
son  why  the  bonds  In  tills  case  were  au- 
thorized to  be  Issued  In  series,  and  that 
there  were  in  fact  several  series,  in  that 
the  act  evidently  contemplated  that  the 
bonds  might  be  issued  and  delivered  at 
different  times  as  the  construction  pro- 
gressed. Each  bond  issued  bore  upon  Its 
face  the  number  of  bonds  hi  the  series  on- 
ly, and  not  the  entire  number  of  bonds 
Issued  in  the  several  series.  And  It  may 
be  further  observed  that  neither  of  the  se- 
ries issued  exceeded  in  amount  the  statu- 
tory limit,  admitting  that  there  was  a 
valid  record  of  the  assessed  vulae,  and 
that  the  purchaser  was  chargeable  with 
notice  of  that  record.  Id  this  case  the 
purchaser  of  one  of  the  bonds  in  any  one 
of  the  series  could  not  ascertain  or  deter- 
mine by  comparing  it  with  tbe  assessed 
value  of  the  property  of  the  county  of 
Santa  Fe  that  there  had  been  an  overis- 
sue of  such  bonds,  or  that  they  bad  not 
been  issued  in  strict  ironforniity  to  the 
law  under  which  they  professed  upon  their 
face  to  have  been  issued.  There  is  a 
marked  difference  between  this  cane  and 
the  case  of  Dixon  Co.  v.  Field,  in  this  re- 
spect. In  the  Case  of  Dixon  County  each 
bond  showed  tbe  entire  amount  of  the 
bonds  Isxued,  ($87,000.)  and  the  purchaser, 
having  the  assessed  value  of  the  proper- 
ty* of  Dixon  county  In  one  band,  and  in 
the  other  one  of  the  bonds  issued  i)y  tbe 
county,  could  ascertain  In  a  moment  that 
there  had  been  an  overissue,  and  conse- 
quently an  absence  of  power  in  the  coun- 
ty to  Issue  them.  The  two  factors  In  tho 
case  of  Dixon  County  against  Field  were 
neceHsarlly  before  the  purchaser  of  the 
bonds,  even  in  the  open  market,  but  the 
two  factors  were  not  present  to  the  pur- 
chaser in  the  open  market  of  the  bonds  In 
this  case;  and  more  especially  io  this  true 
whenit  Is  admitted  by thestipulationthnt 
these  bonds,  and  the  coupons  attached  to 
them,  "  were,  upon  their  delivery  to  and 
acceptance  by  the  New  Mexico  &  South- 
ern Pacific  Railroad  Company,  .sold  by 
that  corporation  for  value, and  purchased 
by  dl verb  persons;  ond  in  the  j-eur  18X3, 
and  from  time  to  time  thereafter,  the 
plaintiff  acquired  the  said  coupons  and 
bonds  for  value. " 

It  will  be  oljserved  that  the  electors  of 
the  county  were  clothed  with  the  power 
to  determine  the  conditions  precedent  to 
the  issuance  of  the  bonds,  except  as  to  the 
result  of  the  vote,  at  the  election  to  be 
held ;  whether  aid  shall  be  given  to  any 
railroad  or  not,  and,  if  so,  to  what  extent, 
when  payable,  and  the  rate  of  Interest; 
the  points  from  whicb  and  to  which  the 
railroad  shall  be  constructed,  and  the 
terms  upon  which  theaid  is  granted;  and, 
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It  the  electors  bo  determine,  the  law  far- 
ther declares  that  it  "shall  be  the  duty  of 
the  probate  Judge,  coimnlssloner  or  com- 
inissloners, "  or.  In  other  words,  the  legally 
constituted  authorities  of  the  connty,  who 
were  clothed  with  the  power  to  determine 
the  result  of  the  vote,  to  issue  the  aid  as 
determined  by  the  vote.  The  law  farther 
provides  that  the  authorities  of  the  county 
whose  duty  It  was  to  issue  the  bonds  shall 
deliver  them  upon  the  cnrtlflcate  of  the 
governor  as  to  the  completion  of  part  or 
all  of  the  road,  and  they  shall  have  the 
power  to  require  of  the  railroad  company 
constructing  the  road,  in  consideration 
of  the  delivery  of  such  bonds,  such  an 
amount  o!  stock  or  other  security  as  may 
be  deemed  for  the  welfare  or  security  of 
the  county.  The  record  discloses  that  the 
propositions  were  submitted  upon  the  re- 
quest of  15  owners  of  property,  electors 
and  tax-payers  of  the  county  ;  and  there 
appeal's  to  be  no  question  as  to  the  legali- 
ty of  the  elections  or  the  result  of  the  vote, 
nor  that  the  bonds  were  issued  In  con- 
formity to  the  result  of  said  elections.  In 
the  amount,  time  of  payment,  interest  tu 
be  paid,  etc.  Two  separate  propositions, 
two  different  railroads,  constructed  from 
dlHerent  points  within  the  county,  were 
submitted  and  voted  upon.  The  certifi- 
cates of  the  governor  are  shown  In  the 
record  of  the  completion  of  different  por- 
tions of  the  road,  at  different  times;  these 
certificates  having  been  made  evidently 
for  the  purpose  of  authorizing  the  delivery 
•it  the  bonds  for  the  portions  of  the  road 
constructed.  The  act  provided  that  the 
bonds  should  be  delivered  to  the  railroad 
company  constructing  the  road,  and.  In 
the  absence  of  any  proof  to  the  contrary. 
It  must  be  assumed  that  they  were  so  de- 
livered ;  nor  is  it  disclosed  by  the  record 
that  the  plaintiff  in  this  case  was  in  any 
way  connected  with  the  railroad  company 
that  received  the  bonds,  nor  that  be  had 
any  knowledge  of  the  bonds  or  coupons 
in  question,  except  such  as  the  law  imput- 
ed to  him.  It  is  a  general  rule  that  when 
the  holder  of  a  negotiable  instrument  reg- 
ular on  its  face  and  payable  to  bearer 
produces  it  in  a  suit  to  recover  its  con- 
tents, and  the  same  has  been  received  in 
evidence,  that  is  a  prima  facie  presump- 
tion that  he  became  the  holder  of  it  for 
valueat  Its  date, and  in  tbeusual  course  of 
business.  Murray  v.  Liardner,2  Wall.  110; 
Bankv.Neal.2'JHow.96;  Collins  V.Gilbert. 
»4  U.S. 733;  Brown  v.Spofrord,95  U.S.474. 
"Municipal  bonds  payable  to  bearer  are 
subject  to  the  same  rules  as  other  negotia- 
ble paper."  Pana  v.  Bowler,  107  D.S.51!ft,2 
Sup.  Ct.  Rep. 704.  In  the  present  case  there 
is  nothing  to  rebut  the  presumption  aris- 
ing from  the  production  of  the  coupons, 
that  the  plaintiff  wasthe  prima  facie  hold- 
er of  them  for  value.  The  bonds  and 
coupons  having  been  floated  for  value  im- 
mediately upon  their  delivery  by  the  coun- 
ty, every  subsequent  purchaser,  whether 
or  not  he  gave  value,  whether  or  not  he 
had  notice  of  any  Infirmity  in  the  origin 
of  the  securities,  was  clothed  with  the  im- 
munity of  his  assignor;  and  even  the  first 
purchaser  for  value  cannot  be  impeached 
as  acting  mala  Odea,  merely  because  some 
of  the  Interest  accrued   oa    unmatured 


bonds  Is  In  arrears,  failure  to  ,>ay  Interesa. 
not  affecting  the  negotiability  of  that 
class  of  securities.  Obligations  of  munici- 
palities in  the  form  of  those  In  suit  here 
are  placed  by  numerous  decisions  of  the 
supreme  court  of  the  United  States  ou  the 
footing  of  negotiable  paper.  Cromwell 
V.  County  of  Sac,  90  U.  S.  51. 

Coupon  bonds  of  the  ordinary  kind,  pay. 
able  to  bearer,  pass  by  deli  very,  and  a  pur- 
chaser of  them  in  good  faith  isnotaffected 
by  want  of  title  in  the  vendor.  The  bur- 
den of  proof  on  a  question  of  such  faith 
lies  on  the  party  who  assails  the  posses- 
sion. Possession  of  such  pap^rcarries  the 
title  with  it  to  the  holder.  Possession 
and  title  are  one  and  Inseparable.  Mar- 
ray  V.  Lardner,  2  Wall.  121.  The  plaintilt 
was  the  bona  Ode  holder  for  value  ot  the 
coupons  sued  on  in  this  case,  and  the  only 
defense  available  for  the  appellant  In  thiri 
case  was  the  absolute  want  ot  power  in 
the  corporate  authority  of  the  county  ot 
Santa  Fe  to  issue  the  bonds  and  the  cou- 
pons Involved  in  this  suit.  In  Town  of 
Coloma  V.  Eaves,  92  U.  S.  484.  it  is  held 
that,  "  where  it  may  be  gathered  from  the 
legislativeenactmentthattheofiicersof  the 
municipality  are  invested  with  the  power 
to  decide  whether  the  condition  precedent 
has  been  complied  with,  their  recital  that 
it  has  been  made  upon  the  bonds  is- 
sued by  them  and  held  by  a  bona  Sde  pur- 
chaser, is  conclusive  ot  the  tact  and  bind- 
ing upon  the  municipality  ;  tor  the  recital 
is  itself  a  decision  of  the  tact  by  the  up- 
pointed  tribunal,"  the  real  question  in- 
volved being  whether  in  tlie  particular 
case  under  consideration  a  fair  construc- 
tion of  the  law  authorized  theofhcers  issu- 
ing the  bonds  to  ascertain,  determine,  and 
certify  the  existence  ot  the  tacts  upon 
which  their  power,  by  the  terms  of  the 
law,  was  made  to  depend. 

That  there  was  a  clear  and  explicit  leg- 
islative enactment  authorizing  the  coun- 
ty ot  Santa  Fe  to  Issue  bonds  In  the  aid 
ot  the  construction  ot  railroads  construct- 
ed within  the  limits  of  the  county,  at  the 
time  the  bonds  and  coupons  Involved  in 
this  case  were  issued,  there  can  be  no  seri- 
ous question.  By  the  provisions  of  the 
railroad  aid  act  the  county  itself,  by  a 
vote  ot  Its  properly  qualified  electors,  was 
clothed  with  the  power  to  determine  in 
what  manner  and  to  what  extent  aid 
should  bs  given  to  the  constructions  ot 
railroads  witlilu  the  county.  The  law 
provides  that  in  the  proclamations  of  elec- 
tion all  of  the  propositions  to  be  voted  up- 
on and  determined  by  the  electors  shall  be 
stated  and  published,  the  total  amount 
to  be  Issued, the  time  ot  payment,  the  rate 
ot  Interest,  the  railroad  to  which  aid  Is  to 
be  granted,  and  all  other  matters  neces- 
sary to  fully  inform  the  elector  ot  the  mat- 
ters to  be  determined  by  the  vote  ot  the 
people.  The  county  itself,  through  its 
electors,  determined  all  questions  preced- 
ent to  the  issuing  ot  the  bonds,  and  it 
then  became  the  duty  of  the  corporate  au- 
thorities of  the  county,  which  at  that  time 
wasthe  board  of  county  commissioners, 
to  carry  out  the  provisions  ot  the  law, 
and  to  issue  the  bonds  provided  tor  by  the' 
vote  ol  the  people.  The  corporate  an 
tborltiea  represent  the  county,  and  their 
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act  iB  the  act  ol  the  county  Itself,  to  the 
extent  of  its  corporate  powers,  aud  the 
people  put  in  motion  the  niaclilnery  that 
couipblied  theuorporate  autboritieatuact, 
to  the  extent  of  Issuing  thebonds  involved 
in  this  proceeding.  In  this  way  the  bonds 
origluated,  and,  so  far  as  the  record  dia- 
close^,  no  effort  was  ever  made  to  prevent 
their  issuance  or  delivery  to  the  railroad 
company,  or  prevent  their  being  negoti- 
ated, and  in  that  way  they  became  commer- 
cial paper  upon  the  open  marlcet.  The 
bondii  being  lawful  and  negotiable  on  their 
fare,  and  the  appellee  and  the  prior  purchas- 
er»  who  bought  them  when  they  were  aold 
by  the  railroad  company  upon  their  deliv- 
ery to  the  company  by  the  county  being  en- 
titled to  the  presumption  protecting  inno- 
cent holdei-s  of  commercial  paper,  the  ap- 
pellant, without  showing  or  offering  to 
show  that  the  appellee's  assignora  were 
cognizant  of  any  irregalarities,  could  not 
be  permitted  to  prove  them  on  the  trial, 
unless  they  indicated  absolute  want  of 
power  ill  the  county. 

We  connider  the  defense,  and  evidence  in 
support  o!  it,  tendered  by  the  appellant, 
to  show  the  alleged  want  of  power  to 
have  been  incompetent.  But  suppose 
that  the  rejected  evidence  had  been  admit- 
ted, how  could  it  have  helped  the  appel- 
lant? No  constitutional  limitation  is  in- 
volved in  this  case.  In  New  Mexico  it 
was  perfectly  competent  forthe legislature 
to  confer  upon  the  county  and  its  ofScers 
the  power  to  paHH  upon  all  thetactn  and 
conilitions  preliminary  to  the  execution 
of  the  bonds.  Tlie  supreme  court  of  the 
United  States  still  adheres  to  the  doctrine 
of  the  eases  of  Town  of  Coloma  v.  Eaves, 
92  U.S.4S4:  Marcy  v.  Township  of  Oswego, 
92  U.  S.  (hl7;  Humboldt  Tp.  v.  Long,  Id. 
642;  WllKon  v.  Salamanca,  99  D.  S.  504; 
Dulliia  Co.  v.  McKenzie,  110  U.  S.  68C,  4 
8up.  Ct.  Kep.  1X4, — aud  other  similar  de- 
cisions, by  which  it  was  held  that  the 
railroad  aid  statutes  similar  to  the  New 
Mexico  statute  conferred  by  implicutiou 
upon  the  county  or  township  oflleials  the 
power  to  consider  and  adjudicate  all  such 
preliminary  matters,  and  to  i-ecite  their 
determination  on  the  bonds  in  terms 
craating  an  estoppel  against  tlie  county 
or  municipality.  The  language  used  in 
the  oiiiiihm  of  the  court  in  Comanche  Co. 
v.  Lewis.  133  U.  S.  206.  10  Sup.  Ct.  Rep. 
2S6,  is  applicable  to  the  recitals  on  the 
bonds  in  question.  In  that  opiniou  Mr. 
Justice Bkkwkk  says;  "The  recital  that 
the  bond  was  executed  and  issued  in  pur- 
suance of  and  in  accordance  with  that 
act,  [the  authorizing  statute.]  and  also 
in  accordance  with  the  vote  of  tlie  major- 
ity of  the  qualified  electors,  is,  within  the 
repeated  rulings  of  this  court,  sufficient  to 
Tali<late  the  bonds  in  the  hands  of  a  bona 
Mi!  Iiolder. "  In  the  case  of  Township  ol 
Iternards  v.  Morrison,  decided  March  3, 
ISUO,  and  reported  in  10  Sup.  Ct.  Rep.  333, 
the  court  says,  by  Mr.  Justice  Uuicwer: 
"It  were  useless  to  refer  lo  tlie  long  list  of 
cases  in  which  recitals  like  these  have 
been  held  sufficient  to  sustain  bonds  In  the 
hands  of  bona,  tide  holders.  While  it  is 
true  that  the  act  does  not  in  terms  say 
that  these  commissioners  had  the  right 
to  decide  that  all  the  preliutiuaj-y  condi* 


lions  have  been  compiled  with,  yet  such 
express  direction  and  authority  is  seldom 
found  in  acts  providing  for  the  issuing  of 
bonds.  It  is  enough  that  full  control  in 
the  matter  is  given  to  theofficers  named." 
In  the  case  of  Oregon  v.  Jennings,  119  n. 
S.  74-92,  7  Sup.  Ct.  Rep.  124,  the  rule  Is 
thus  stated  by  Mr.  Justice  Blatchford  : 
"Within  the  numerous  decisions  of  this 
court  on  the  subject,  the  supervisor  and 
the  town-clerk,  they  being  named  in  the 
statute  as  the  officers  to  sign  the  bonds, 
and  the  corporate  authorities  to  act  for 
the  town  in  issuing  them  to  the  company, 
were  the  persons  intrusted  with  the  duty 
of  deciding,  before  issuing  the  bonds, 
whether  the  conditions  determined  at  the 
election  existed,  and  then  certify  to  that 
effect  in  the  bonds.  The  town  is  estopped 
from  asserting,  as  against  a  bona  Ude 
holder,  that  the  conditions  prescribed  by 
the  popular  vote  were  not  complied  with. 
Whatever  may  be  tlie  hardships  of  this 
particular  case,  to  sustain  the  defendants 
would  go  far  towards  destroying  the 
market  value  of  municipal  bonds. "  Sev- 
eral of  the  cases  above  cited  expressly  hold 
that  under  such  statutes  the  defense  of  an 
overissue  cannot  be  set  up  against  such 
recitals.  The  Dallas  County  Case,  110  U. 
S.  680,  4  Sup.  Ct.  Rep.  184,  wae  decided  al- 
most at  the  same  time  with  the  Dixon 
County  Case,  and  it  follows  the  prior 
cases  on  the  subject,  the  chief  justice  say- 
ing that  "in  those  cases  it  was  expressly 
decided  that  municipal  bonds  were  not 
invalid  in  the  hands  of  u  bonu  tide  holder, 
by  reason  of  their  having  been  voted  and 
lssue<l  in  excess  of  the  statutory  limit,  if  the 
recitals  imported  a  valid  issue."  In  Su- 
pervisors V.  Schenck,  5  Wall.  772,  in  giving 
the  opinion  of  the  court,  Mr,  Justice  Clif- 
ford says:  "Argument  of  the  defendants 
proceeds  upon  the  ground  that,  if  they  can 
show  that  the  order  for  the  election  ema- 
nated from  the  wrong  source,  tlie  plaintiff, 
although  un  inuocentholderforvalue, can- 
not recover;  but  it  is  clear  that  in  a  case 
like  the  present,  where  the  power  to  issue 
bonds  was  fully  vested  in  the  corporation, 
the  proposition  cannot  be  sustained.  Un 
the  contrary,  it  is  settled  law  that  a  ne- 
gotiable security  of  a  corporation,  which 
upon  its  face  appears  to  have  been  duly 
issuHd  by  such  corporation,  in  conformity 
witli  the  provisions  of  its  charter,  is  valid 
in  the  hands  of  a  bona  tide  holder  thereof 
without  notice,  although  such  security 
was  in  point  of  fact  issued  for  a  purpose 
and  at  a  pi«M:e  not  authorised  by  the 
charter  of  the  corporation. "  In  Mayor  v. 
Lord, 9 Wall. 409, Mr.  Justice  SwAy.NK  said: 
"In  that  event,  if  the  bonds  could  have 
been  properly  issued  under  au.r  circum-i 
stances,  he  [an  innocent  purchaser]  had 
a-  right  to  presume  they  were  so  issued, 
and  as  against  him  the  city  is  estopped  to 
deny  their  valitiity."  In  Mercer  County 
Case,  1  Wall.  92,  93,  Mr.  Justice Ctkibr  says: 
"The  bonds  declare  on  their  face  that  the 
faith  and  credit  and  property  of  the  couu- 
ty  are  solemnly  pledged  under  the  author- 
ity of  certain  nets  of  the  assembly,  and 
that  in  pursuance  of  said  acta  the  bonds 
were  signed  by  the  commlsBioners  of  the 
couuty.  They  are  on  their  face  a  com- 
plete and  perfect  exhibit,  no  detect  in  form 
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or  Bubatance,  and  the  evidence  offered  la 
to  show  the  recitals  on  the  bonds  are  not 
true;  not  that  no  law  exists  to  authorize 
their  Issue,  but  that  the  bonds  were  not 
made  in  pursuance  ul  the  acts  of  the  as- 
sembly authorizuiR  them. "  In  the  case  of 
Commissioner-)  v.  Aspinwali,  21  How.  545, 
It  is  snid  that,  "where  the  bonds  on  their 
lace  import  compliance  with  the  law  un- 
der which  they  were  Issued,  the  purchaser 
Is  not  bound  to  look  further.  The  decis- 
ion of  the  board  of  county  commissioners 
may  not  be  conclusive  In  a  dire«*t  proceed- 
ing to  inquire  into  the  facts  before  the 
rights  and  interests  of  the  parties  had  at- 
tached, but,  after  the  authority  has  been 
executed,  the  stocic  subscribed,  and  The 
bonds  issued,  and  in  the  hands  of  Innocent 
holders,  it  would  be  too  late,  even  in  a 
direct  proceeding,  to  call  it  in  question. 
These  securities  are  treated  as  negotiable 
in  the  commercial  usages  of  the  civil- 
ized world,  and  have  received  the  sanction 
of  Judicial  recognition  Although  we 
doubt  not  the  facts  stated  as  to  tlie  atro- 
cious frauds  which  have  been  practiced  in 
some  counties  in  issuing  and  obtaining 
these  bonds,  we  cannot  agree  to  overrule 
our  own  decisions,  and  change  theluw  to 
suit  hard  cases."  In  City  of  Lexington  v. 
Butler,  14  Wall.  2S2,  the  court  say:  "The 
repea  ted  decisions  of  this  court  have  es- 
tablished the  rule  that,  when  a  corpora- 
tion has  power,  under  any  circumstances, 
to  issue  negotiable  securities,  the  /«)»« 
fide  holder  has  a  right  to  presume  that 
they  were  issued  under  the  circumstances 
which  gave  the  requisite  authority,  and 
that  they  are  no  more  liable  to  be  im- 
peached for  any  Infirmity  in  the  hands  of 
such  a  holder  than  any  other  commercial 
paper."  In  San  Antonio  v.  Mehnffy,  9(5 
U.S.  312,  the  court  said:  "  The  holder  of 
commercial  paper,  iu  the  absence  of  proof 
to  the  contrary,  is  pres'imed  to  have 
tttlcen  it  under-due,  for  a  valuable  con- 
sideration, and  without  notice  of  any  ob- 
jection to  which  it  was  liable.  •  •  •  This 
shuts  the  door,  as  a  matter  of  law.  to  all 
Inquiry  touching  the  regularity  of  the  pro- 
ceedings of  the  officers  charged  with  the 
duty  of  subscribing  and  making  paj'ment 
In  the  way  prescribed.  The  rule  In  sucli 
case  is  that,  if  the  municipality  could  have 
had  the  power,  under  any  circumstauces, 
to  issue  the  securities,  the  bona  title  holder 
has  the  right  to  presume  they  were  is- 
8ue<l  under  tlie  circumstances  which  gave 
the  authority,  and  they  are  no  more  liable 
to  ))e  Impeached  in  his  hands  for  any  in- 
firmity than  any  other  commercial  pa 
per." 

Three  cases  have  been  cited  by  the  appel- 
lant, and  apparently  relied  upon,  in  sup- 
port of  the  proposition  that  the  recitals 
do  not  work  an  estoppel.  In  each  of  the 
cases  a  constitutional  limitation  was  in- 
volved. In  the  case  of  Buchanan  v.  Citv 
of  Litchfield,  102  U.  S.  278.  the  bonds  con- 
tained DO  estopping  recitals,  and  did  not 
even  contain  a  statement  of  the  purpose 
for  which  they  were  issued.  Hence  the 
court  said  In  that  case  that,  "when  a 
municipal  bond  does  not  bear  upon  its 
face  a  statement  of  the  lawful  purpose  for 
■which  it  was  issued,  or  recitals  estopping 
the  municipality,  it  is  necessary  fur  the 


plaintiff,  in  a  suit  upon  the  bonds  or  upon 
the  interest  coupons,  to  aver  and  prove 
that  they  were  issued  under  legislative  au- 
thority, and  In  the  mode  und  for  the 
purposes  provided  by  law."  The  case 
of  Dixon  Co.  v.  Field  we  have  already 
referred  to.  The  third  case.  Lake  Co.  v. 
Graham.  130  IJ.  S.  074,  9  Sup.  Ct,  Rep.  6.»4, 
also  involved  a  coustitutional  limitation. 
In  the  opinion  of  the  court  it  is  said: 
"The  question  here  is  distinguishable  from 
that  in  The  cases  relied  on  by  thecounsel  for 
the  defendant  in  error.  In  this  case  tiie 
standard  of  validity  is  created  by  the  con- 
stitution. In  this  standard  two  factors 
are  to  be  considered, — one  the  amount  of 
the  assessed  value:  and  tbeother  theratiu 
between  the  assessed  value  and  the  debt 
proposed.  These  being  the  exactions  of 
the  constitution  itself,  it  is  not  within 
the  power  of  the  legislature  to  dispense 
with  them,  eitlier  directly  or  Indirectly,  by 
the  creation  of  a  ministerial  commission 
whose  findings  sliall  be  taken  in  lieu  of  the 
facts.  In  tlie  case  of  Sherman  Co.  v.  Si- 
mon, 109  U.  S.  735,  3  Sup.  Ct.  Uep.  602,  and 
others  like  it.  the  question  was  one  of  es- 
toppel, as  against  the  exaction  imposed 
by  the  legislature;  and  the  holding  was 
that  the  legislature,  being  (he  source  of 
the  exaction,  had  created  a  board  author- 
ized to  determine  whether  its  exaction 
had  been  compiled  with,  and  that  its  find- 
ing was  conclusive  to  a  bonu  tide  pur- 
chaser. So.  also,  in  Oregon  v.  Jennings, 
119  U.  S.  74,  7  Sup.  Ct.  Rep.  124.  the  condi- 
tion violated  was  not  one  Imposed  l>y  the 
constitution,  but  one  fixed  by  the  snb* 
scriptlon  contract  of  the  people. "  In  the 
case  of  Potter  v.  Chaffee  Co.,  '^  Fed.  Rep. 
015,  Mr.  Justice  Bkrwkk,  in  deciding  the 
case,  uses  tlie  following  language  with  ref- 
erence to  the  case  of  Uixon  Co.  v.  Field: 
"1  suppose  tlu!  universal  voice  of  the  bar 
would  affirm  that  the  supreme  court  bad 
settled  beyond  any  question  that  recitals 
as  full  and  complete  as  these  estopped  a 
county  from  denying  the  validity  of  tlie 
bonds  in  the  hands  of  a  bona  fide  pur- 
chaser. It  has  been  supposed  by  some 
that  this  case  of  Dixon  Co.  v.  Field  has 
reversed  prior  decisions,  and  established 
a  new  rule.  I  am  frank  to  say  that  I 
think  it  is  quite  difficult  to  appreciate  the 
distinction  which  Mr.  Justice  M.^tthews 
draws  l)ctween  that  case  and  the  case  of 
Marcy  v.  Township  of  Oswego,  92  C.  S. 
637,  but,  even  with  the  rjle  as  laid  down 
in  Dixon  Co.  v.  Field,  it  will  not  avail 
the  defendant  in  this  case."  The  court 
does  not  overrule  the  case  of  Marcy  v. 
Oswego,  92  U.  S.,  and  numerous  other 
cases  of  a  similar  im|>ort,  Intt  distinctly 
says  that  the  decision  is  in  liarmony  with 
the  decision  Inthecnseof  Marcy  v.  Oswego. 
In  giving  the  opinion  of  the  court  in 
the  case  of  Dalles  Co.  v.  McKenzIe,  110  U. 
S.  686,  4  Sup.  Ct.  Rep.  184.  (the  case  being 
decided  at  the  same  term  as  that  of 
Dixon  Co.  V.  Field,)  Mr.  Chief  Justice 
Waite  says:  "In  Marcy  v.  Oswego.  9217. 
S.  687,  and  Humboldt  Tp.  v.  Long,  Id.  642, 
and  also  in  Wilson  v.  Salamanca,  09  U.  S. 
604,  it  was  expressly  decided  that  municipal 
bonds  were  not  invalid  in  the  hands  of  a 
bona  ffde  holder  by  reason  of  their  having 
been  voted  and   iasned  in  excess  of  the 
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statutory  Itinit,  if  the  recitals  imported  a 
valid  issue.  It  Is  an  admitted  tact  in  this 
case  tliat  McKeiiiie,  the  defendant  in  error, 
is  a  bona  tlOe  holder  for  vulue  of  the 
coupons  sued  on  ;  and  the  recitals,  whicli 
are  almost  in  the  exact  language  of  Wilson 
V.  Salamanca,  supra,  Imply  authority  for 
the  Issue  of  the  bouds  from  which  tbey 
were  cut.  Coosequentlj'  in  this  case  the 
excessive  issue  is  no  defense."  This  mat- 
ter of  an  excessive  issue  is  the  real  defense 
in  this  cose  here.  It  is  urged  by  the  appel- 
lant that,  by  reason  of  an  excessive  issue, 
there  was  a  want  of  power  in  the  county 
of  Santa  Ke  to  issue  the  bonds  and  cou- 
pons in  question  In  this  case.  It  seems  to 
us  that  these  cases  are  decisive  of  this  one. 
The  recitals  in  the  present  case  certainly 
imported  a  7alid  issue,  and  we  hold  the 
bonds  to  be  valid  un  the  same  grounds 
upon  which  similar  bonds  were  held  valid 
in  the  cases  cited.  They  were  floated  on 
the  faith  of  the  law,  as  expounded  by  the 
supremecourtnt  the  time  they  were  issued, 
and  that  law  protects  them.  The  bonds 
not  having  been  affected  by  any  constitu- 
tional or  other  jurisdictional  invalidity, 
the  appellee  is  protected,  not  ouly  by  the 
recitals,  but  by  the  recognltUm  of  the 
bonds  by  the  county  as  valid  and  subsist- 
ing sficuritles  for  a  long  series  of  years. 
The  failure  to  take  any  steps  in  equity  or 
otherwise  to  redress  any  wrong  done  the 
county  by  their  issue,  or  to  avoid  their 
negotiation,  and  the  actual  levy  and  col- 
lection of  taxes  for  the  payment  of  the  in- 
terest from  year  to  year,  and  the  payment 
of  936,()0U  of  the  Interest  upon  these  very 
securities,  furnish  additional  grounds  of 
estoppel,  according  to  numerous  authori- 
ties. Commisslonei-s  v.  Beal,  113  U.  8.  2'Zl, 
5  Sap.  Ct.  Kep.433;  Supervisors  v.  Scbenclc, 
5  Wall.  772.  When  the  bonds  were  issued 
and  delivered,  In  pursuance  of  the  vote  of 
the  people  of  Santa  Ke  county,  a  contract 
was  entered  into  to  which  the  county  was 
a  party.  The  object  sought  was  obtained 
when  the  railroad  to  which  the  aid  was 
granted  was  constructed  and  tlie  bonds 
were  delivered.  The  arqniescence  shown 
by  the  appellant  by  its  failure  to  take  any 
steps  to  avoid  the  contract  or  the  securi- 
ties, or  prevent  their  negotiation,  and  its 
recognition  of  the  validity  of  the  contract 
entered  Into  by  the  Issuance  of  bonds  and 
the  coupons  attached  to  them,  as  shown 
by  the  levy  and  collection  of  the  taxes  for 
the  specific  purpose  of  paying  the  interest 
thereon,  removes  from  this  court  any  de- 
sire which  it  might,  nnder  other  circum- 
stances, have  to  relieve  the  county  from 
its  legal  obligation,  and  upon  the  facts 
presented  in  this  record  we  decline  to  do 
so.  The  judgment,  it  is  true,  provides  (or 
the  Issue  of  execution,  but  that  is  a  mere 
irregularity  which  will  not  work  a  reversal 
of  this  case.  The  judgment  is  enforceable 
by  tax  levy  as  a  part  of  the  general  levy, 
or  by  special  levy,  as  already  decided  by 
this  court  in  Laughlin  t.  County  of  Santa 
Fe,  5  Pap.  Rep.  817,  the  provision  for  the 
payment  of  the  principal  and  interest  of 
the  bonds  as  contained  in  the  railroad  act 
entering  into  the  contract,  and  not  hav- 
ing been  repealed  when  the  bonds  were  is- 
sued. County  Court  v.  U.  S..  105  U.  S.  783. 
Holding  tliat  the  defense  set  up  iu  this  caae 


was  unavailing,  and  the  evidence  rejected 
iu  the  court  below  was  inadmissible,  and 
therefore  properly  excluded,  we  agree  with 
the  trial  judge  in  his  ruling  that  the  case 
below  presented  a  state  of  facts  upon 
H'hicb  the  appellee  wnsentitled  to  the  ver- 
dict rendered  under  the  instructions  of 
the  court.  Arniijo  v.  Town  Co.,  3  N.  M. 
244.  5  Pac.  Rep.  709;  Railroad  Co.  v.  Con- 
verse, 139  U.  S.  4fi9,  11  Sup.  Ct.  Rep.  569. 
The  judgment  appealed  from  is  therefore 
affirmed,  with  costs  against  theappellant. 

O'Brien,  C.  J.,  and  Seeds  and  Lee,  JJ., 
concur. 

Freeman,  J.,  {dissenting.)  I  regret 
that  I  am  not  able  to  agree  with  the  ma- 
jority of  the  court  in  the  conclusions 
reached  in  this  imijortant  case.  Falling 
in  this,  however,  I  do  not  feel  at  liberty 
to  content  myself  with  a  mere  dissent, 
without  assigning  any  reasons  therefor. 
I  shall  not  attempt,  however,  to  enter  in- 
to any  elaborate  discussion  of  the  ques- 
tions Involved.  Waiving  all  questions 
growing  out  of  the  pleadings,  I  shall  con- 
fine myself  to  a  mere  statement  of  my 
views  as  to  the  principal  questions  involved 
and  decided.  While  this  case  was  argued 
and  submitted  at  the  last  term  of  the 
court,  a  conclusion  was  not  reached  by 
the  majority  until  the  meeting  of  the 
present  term.  In  the  preparation  of  the 
following  dissenting  opinion,  therefore,  I 
have  been  able  to  avail  myself  of  a  few 
hours  only  which  could  be  spared  from 
the  current  work  of  the  term.  I  offer  this 
as  an  apology  for  the  somewhat  desulto- 
ry form  in  which  my  views  are  presented. 

As  I  understand  it,  the  doctrine  held  by 
a  majority  of  the  court  may  be  stated 
substantially  as  follows:  (1)  Wherolt  ap- 
pears that  the  legislature  of  the  territory 
has  authorized  the  municipal  authorities 
of  a  town  or  county  to  issue  evidences 
of  indebtedness  on  conditions  prescribed 
In  the  act,  there  being  no  constitutional 
limitation,  and  the  authorities  have  Is-iued 
such  evidences  of  debt,  reciting  on  the 
face  of  such  instruments  all  the  facts  con- 
stituting a  compliance  with  the  terms  ot 
the  enabling  act,  then  an  innocent  pur- 
chaser for  vnlue  of  such  obligations  is  en- 
titled to  recover  the  full  amount,  without 
regard  to  the  question  as  to  whether  any 
or  all  of  the  conditions  imposed  by  the 
legislature  have  been  complied  with.  (2) 
That  the  purchaser  of  such  bonds  has  on- 
ly to  take  then)  in  the  one  hand,  and  the 
enabling  act  In  the  other,  and,  reading 
them  side  by  side,  if  the  former  on  their 
face  appear  to  have  been  issued  In  con- 
formity with  the  latter  he  need  go  no  fur- 
ther In  hia  investigations.  (3)  That  if  the 
legislature  should  authorize  the  officers 
composing  the  municipal  authorities  of 
the  county  to  issue  evidences  of  debt  on 
certain  conditions  prescribed,  as,  tor  ex- 
ample, in  pursuance  of  an  election  lield  for 
that  purpose,  wherein  it  should  appear 
that  three-fourths  of  the  qualified  voters 
had  vote<l  in  favor  ot  such  issue,  and  such 
offlcers  should  afterwards  issue  bonds 
purporting  on  their  face  that  they  were 
issued  in  pursuance  of  the  act  of  the  legis- 
lature, and  in  pursuante  of  an  election 
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held  nnder  and  by  Tirtue  of  said  act, 
wberein  three-fourths  ot  the  qualified 
voters  had  vuted  in  favor  of  such  Issue, 
that  sucli  pretended  bonds  would  be  yalld 
againHt  the  county  in  tlie  hands  ot  an  in- 
nocent purchaser  witliout  notice,  nl- 
ttiou^h,  as  a  matter  of  fact,  no  such  elec- 
tion had  ever  been  held,  and  tlie  said 
board  of  officers  had  never  been  author- 
ized to  issue  such  pretended  bonds,  and  al- 
though the  bonds  had  been  Issued  vrithout 
either  the  consent  or  knowledj^o  of  a  sin- 
gle qualified  voter  or  tax-payer  of  the 
county.  (4)  That,  to  constitute  a  dealer 
In  municipal  bonds  an  innocent  purchaser 
without  notice,  he  has  nothing  to  do  but 
to  see  that  the  recitals  on  the  bond  agree 
with  the  recitals  Id  the  enabling  act; 
that  he  is  not  affected  with  any  intlrmity, 
no  matter  what  the  character  or  extent 
of  the  infirmity  maybe;  that,  if  he  finds 
that  the  offlcers  of  the  municipality  were 
authorized  to  act  under  any  circumstan- 
ces, he  has  a  right  to  assume  that  they 
acted  within  the  scope  of  their  authority: 
and  that  no  amount  or  extent  of  abuse  of 
that  authority  will  affect  the  validity  of 
the  securities  in  his  hands.  (5)  That, 
while  absolute  want  of  authority  may  be 
pleaded  as  a  defense  in  such  cases,  abuse 
ot  authority  cannot  be  relied  upon,  unless 
Buch  abnse  appears  on  the  face  of  the  pre- 
tended bond  itself.  (6)  That  a  municipal 
bond  issued  in  direct  violation  of  the  law 
is  just  as  valid  in  the  hands  of  an  innocent 
holder  for  value  as  a  bond  issued  in  pursu- 
ance of  law,  provided,  always,  that  the 
fraudulent  bond  appears  on  its  face  to 
have  been  issued  in  pursuanceof  lawful  au- 
thority. (71  That  the  purcliaser  of  a  mu- 
nicipal bond  is  not  bound  to  talce  notice 
of  the  existence  or  non-existence  of  any 
tact  affecting  the  validity  of  the  bond, 
unless  such  fact  api>ears  on  the  face  of  the 
bond  or  in  the  body  of  the  enabling  act, 
although  such  fact  may  exist  in  the  form 
of  a  public  record,  accessible  to  the  gen- 
eral public.  (8)  That  an  act  of  the  legis- 
lature authorizing  the  issuance  ot  bonds  in 
the  aggregate  amount  of  5  per  cent,  of  the 
taxable  property  of  the  couuty,  provided 
three-fourths  of  the  qualified  voters  at  an 
election  held  for  that  purpose  vote  In  fa- 
vor thereof,  will  validate  the  iBsue  of  l)ond8 
aggregating  in  amount  10,  50,  or  100  per 
cent,  of  the  taxable  property,  the  only 
requirement  being  that  the  bond  recite  on 
its  face  that  it  is  issued  in  pursuance  of 
the  act  of  the  legislature.  (0)  That  in 
such  cases  the  purchaser  Is  not  hound  to 
take  notice  of  the  fact  that  the  bond  be- 
longs to  a  series,  the  aggregate  of  which 
implies  a  coutlscation  of  every  dollar  of 
property  belonging  to  the  people  of  the 
county,  although  such  fact  might  have 
been  ascertained  by  an  examination  of 
the  public  records  of  the  county.  (10) 
That  such  a  bond  would  be  good  in  the 
hands  ot  an  innocent  purchaser  without 
notice  of  the  "Infirmity, "  although  as  a 
matter  of  fact  no  such  election  had  in 
fact  been  held,  and  although  as  a  matter 
of  fact  it  bad  been  issued  without  the 
knowledge  of  a  single  tax-payer  ot  the 
county.  (11)  In  a  suit  on  such  fraudulent 
bond  it  la  no  defense  to  show  that  the 
purchaser    thereof    by    proper    diligence 


might  have  advised  himself  ot  its  fraudu- 
lent character:  that  nothing  short  of  act- 
ual notice  can  be  shown. 

I  do  not  believe  that  these  propositions 
are  sound,  although  there  are  many  de- 
cisions of  the  courts  which  seem  to  give 
color  to  them.  These  decisions  have  been 
collated  in  the  able  opinion  concurred  in 
by  a  majority  ot  the  court.  Some  of 
them,  I  admit,  go  to  tlie  full  extent  ot 
supporting  this  doctrine:  but  thone  have 
been,  in  effect,  overruled  by  the  later  and 
better  considered  cases.  I  shall  not  at- 
tempt an  elaborate  discussion  ot  these 
questions,  or  to  review  all  of  the  author- 
ities cited  by  the  majority  of  the  court 
in  support  of  them.  The  leading  case 
relied  on  to  sustain  this  view  is  that  of 
Knox  Co.  V.  Aspinwall,  21  How.  tU.  This 
decision  was  rested  upon  two  proposi- 
tions, substantially  as  follows:  (1)  That 
if  proper  public  officers,  acting  within 
the  scope  of  their  ofHcial  power,  Issue  evi- 
dences of  debt,  such  securities  are  entitled 
to  the  weight  of  a  conclusive  presumption 
thut  the  offlcers  isHuing  them  have  acted 
in  the  discharge  ot  their  duty:  and  In  the 
hands  of  an  innocent  purcliaser  for  value 
such  securities  are  good  against  the 
county,  althuusrh  they  may  not  have  been 
issued  with  authority  of  law.  (2)  That  if 
the  legislature  authorizes  the  board  of  the 
county  or  other  munlcinal  officers  to  issue 
evidences  of  debt  on  the  occurring  of  a 
contingency,  such  as  the  casting  of  a  pop- 
ular vote  therefor,  and  empowers  sncb 
offlcers,  or  createij  a  board  of  ofBc.ers,  to 
determine  the  happening  of  such  ci>ntin- 
genc.y  or  the  result  of  such  election,  then 
the  decision  of  such  board,  unless  attacked 
in  a  direct  prncepdlng.  Is  final  and  binding 
upon  the  public.  "The  purchaser  of 
bonds,"  say  the  court,  "had  a  right  to 
assume  that  the  vote  of  the  county  which 
was  made  a  precedent  condition  to  the 
grant  ot  the  power  had  been  obtained 
from  the  fact  of  subscription  •  •  • 
The  bonds  on  their  face  import  a  compli- 
ance with  the  law.  •  »  •  Tiie  purchas- 
er was  not  required  to  look  further," 
etc.  This  decision  has  never  in  terms  been 
overruleil,  but  until  a  comparatively  re- 
cent period  -was  followed  as  a  precedent. 
I  say  that  it  has  never  in  terms  been  over- 
ruled,  but  It  has  been  worn  away  by  the 
attrition  ot  popular  judicial  discontent, 
until  there  remains  now  not  a  vestige  of 
the  first  proposition.  Let  us  see  if  this 
latter  statement  is  not  only  substantially, 
but  llterall.v,  correct.  Suppose  a  board  of 
rascally  county  commlsRioners  should  get 
together,  and  without  any  authority 
whatever  issue  county  bonds,  reciting 
merely  on  such  bonds  that  they  were  Is- 
sued by  virtue  of  lawfni  authority,  etc., 
there  Is  not  a  respectable  court  anywhere 
that  would  hold  that  the  county  might 
not  defend  in  a  suit  brought  to  collect 
such  bonds,  by  showing  that  the  commis- 
sioners were  not  authorized  by  law  to 
issue  such  bonds;  and  yet  that  is  precise- 
ly what  the  supreme  court  in  the  Aspin- 
wall Case  said  could  not  bo  done.  I  speak 
reverently,  and  with  great  respect,  when 
I  say  that  this  case  is  an  illustration  ot 
the  rule  that  no  man  can  rise  aboveerror, 
and  of  the  danger  ot  accepting  any  propo- 
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aitioD  literall.T  an  a  precedent.  Along  line 
of  (]ecl8iuns  fullow  this  act  a  precedent. 
It  was  ious  the  custom  to  refer  to  the  As- 
ptuwall  as  a  well-coiisiilered  case,  and  yet 
it  \va8  left  for  JuHtice  Millkk,  in  hlu  mas- 
terly disHuntinit  opinion  in  the  caseofHuiu- 
boldt  Tp.  V.  Long,  92  D.  S.  646,  to  bring 
prominently  into  notice  for  the  first  time 
the  fact  that  Justice  Nelson  in  the  Aspln- 
wall  Case  supported  his  opinion  by  an  er- 
roneous conception  of  the  doctrine  laid 
down  in  the  case  of  Bank  v.  Turquand, 
6  El.  &  Bl.  327.  Spealdng  on  this  point, 
Justice  Mii.i^KK  said:  "The  original  case 
ou  which  this  ruling  [that  county  bonds, 
though  Issued  without  authority  of  law, 
may  still  be  collected]  Is  based  Is  Knox  Co. 
V.  A8pinwall,21  How.  539.  It  has,  I  admit, 
been  frequently  cited  and  followed  in  thlH 
court  siuce  then,  but  the  reasoning  on 
which  It  was  founded  has  never  been  ex- 
amined ordefended  until  now,  (lS75;)ithas 
simply  been  followed.  The  case  of  Town 
of  Coloma  v.  Eaves,  92  U.  S.  484,  decided 
a  few  days  ago,  is  the  first  attempt  to  de- 
fend it  ou  principle  that  has  been  made. 
How  far  that  has  been  successrul  I  will  not 
undertake  to  say.  Of  one  thing  I  feel  very 
sure,  that  if  the  English  judges  who  decid- 
ed the  case  of  Bank  v.  Turquand,  on  the 
authority  of  which  Knox  Co.  v.  Aspiu- 
wall  was  based,  were  here  to-day,  they 
would  be  filled  with  astonishment  at  this 
result  of  their  decision.  The  bank  in  that 
case  was  not  a  corporation.  It  was  a 
joint-stock  company  in  the  nature  of  a 
partnership.  The  action  was  against  the 
manager  as  such,  and  the  question  con- 
cerned his  power  to  borrow  money.  This 
power  depended.  In  this  particnlar  case, 
on  a  resolution  of  the  company.  The 
charter  or  deed  of  settlement  gave  the 
power,  and  when  it  was  exercised  tlie 
court  held  that  the  lender  was  not  bound 
to  examine  the  records  o!  the  company 
to  see  it  the  resolution  bad  been  legally 
sufficient.  That  was  a  private  partner- 
ship. Its  papers  and  records  were  not 
open  to  public  inspection.  The  manager 
and  directors  were  not  ofilcers  of  the  law, 
whose  powers  were  defined  by  statute, 
nor  was  the  existence  of  the  condition  on 
whifh  the  power  depended  to  be  ascer- 
tained by  the  inspection  of  public  and  offi- 
cial records,  made  and  kept  by  officers  of 
the  law  for  that  very  purpose.  In  all 
these  material  circumstances,  that  case 
differed  widely  from  those  now  before  us." 
It  occurs  to  me  that  much  of  the  confu- 
sion and  many  of  the  contradictions  that 
have  grown  out  of  the  constructlou  given 
to  the  power  of  municipal  officers  to  bind 
the  people  by  recitals  ou  bonds  issued  by 
such  officers  have  grown  out  of  a  failure 
to  discriminate  between  those  facts  the  ex- 
istpuce  of  which  must  be  ascertained  by 
such  oHicers  and  those  facts  the  existence 
of  vihich  Is  or  may  be  known  to  all  men. 
When  such  officers  are  authorized  to  Issue 
bonds  on  certain  conditions,  as,  tor  exam- 
ple, on  the  application  of  a  given  number 
of  tax-payers,  or  on  a  certain  result  of 
an  election,  the  power  to  determine  when 
the  condition  exists,  or  the  event  has  oc- 
curred, or  the  contingency  has  "hap- 
pened," must  be  lodged  In  some  ofl^cer  or 
board  of  officers;  and  the  determination 


of  such  officers  or  board,  unless  attacked 
by  a  proper  proceeding,  must  be  accepted 
as  conclusive  evidence  of  such  fact;  it  Is  a 
final  determination  of  the  matter  properly 
submitted.and  cannot  be  questioned  collat- 
erally. A  different  rule  controls,  however, 
in  theascertalnmeutof  a  pre-ex  latent  or  co- 
existent fact;  a  fact  that  exists  independ- 
ently of  any  action:  a  fact  that  does  not 
depend  upon  a  contingency;  one  that  does 
not  depend  upon  the  "  happening  "  of  au 
event  such  as  the  result  of  an  election. 
When,  therefore,  the  act  authorizing  the 
Issuance  of  bonds  limits  the  amount  is> 
sued  to  a  certain  per  cent,  of  the  taxable 
property,  it  seems  to  me  that  the  limita- 
tion is  HU  element  of  the  authority  to  act, 
and  that  a  disregard  of  this  limitation 
vitiates  the  action  of  the  board.  The  rea- 
son given,  why  the  recitals  on  the  bond 
that  the  conditions  necessary  to  its  va- 
lidity have  been  kept  Is  conclusive  of  that 
fact,  ia  that  these  conditions,  or  the  result 
of  these  contingencies,  or  the  happening 
of  these  events,  are  peculiarly  within  the 
knowledge  of  the  party  or  parties  au- 
thorized to  make  the  recital.  "The  per- 
sons appointed  to  decide  whether  the  nec> 
essary  prerequisites  to  their  issue  had 
Iteen  completed  have  decided,  aud  certified 
their  decision.  They  have  declared  the 
contingency  to  have  happened,  on  the  oc- 
currence of  which  the  authority  to  Issue 
the  bonds  was  complete.  Their  recitals 
are  such  a  decision,  and  beyond  those  a 
bona  £de  purchaser  Is  not  required  to 
look  for  evidence  of  the  existence  of  thinga 
in  pais.  He  Is  bound  to  know  the  law 
conferring  upon  the  municipality  power 
to  give  the  bonds  on  the  happening  of  a 
contingency ;  but  whether  that  has  hap- 
pened or  not  is  a  question  of  fact,  the  de- 
cision of  which  is  by  law  confided  to  oth- 
ers,— to  those  moat  competent  to  decide 
It, — and  which  the  purchaser  ia,  in  gener- 
al, in  no  condition  to  decide  for  hiinsell." 
Town  of  Coloma  v.  Eaves,  92  C.  S.  490. 

But  the  amount  of  taxable  property 
within  a  county  is  not  "an  event"  or  a 
"contingency."  It  is  an  independent  fact, 
the  ascertainment  of  which  is  within  the 
reach  of  every  one.  It  is  a  fact  disclosed 
by  record,  open  to  the  Inspection  of  all. 
In  the  case  under  consideration,  the  ap- 
pellant offered  to  show  that  the  issue  of 
bonds  in  controversy  was  in  excess  of  the 
amount  authorized  by  the  act  of  the  leg- 
islature, but  he  was  not  allowed  to  make 
that  proof.  Under  the  well-recognized  rule 
of  pleading,  this  Is  an  admission  of  the 
fact  that  the  issue  of  the  bonds  tvas  excess- 
ive. Various  objections  were  made  at  the 
trial  to  the  introduction  of  evidence  to 
show  that  the  issue  of  bonds  was  excess- 
ive. Everything  in  the  shape  of  record 
was  offered  and  rejected.  The  appellant 
then  proposed  to  show  by  tax-payers 
themselves  that  the  issue  was  excessive; 
so  that  it  was  not  the  character  of  the 
proof  offered,  but  the  character  of  the 
thing  to  be  proven,  that  was  objected  to. 
The  ruling  of  the  court  below,  as  appears 
by  the  record,  was  to  the  effect  that  the 
amount  of  taxable  property  in  the  county 
was  an  immaterial  matter,  and  could  not, 
therefore,  be  shown  by  any  character  of 
proof.    It  is  said,  however,  that  this  is  no 
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longer  an  open  qaention;  that  the  su- 
preme court  of  the  United  States  has  held 
that  an  overiBHiie  of  bunds  cannot  be 
shown  by  the  county  as  a  defense  against 
recovery,  unless  such  overissue  is  in  viola- 
tion of  a  constitutional  limitation;  and, 
as  there  is  no  such  authority  in  this 
territory  as  a  constitution,  (unless  the  en- 
abling act  may  be  termed  a  constitution,) 
that,  therefore,  county  and  municipal  cor- 
porations are  sot  subject  to  the  control 
of  any  higher  power  in  this  regard.  I  ad- 
mit the  force  of  this  contention.  It  is 
something  more  than  ingenious;  it  is 
plausible;  but  to  my  mind  it  is  unsatis- 
factory. It  is  unsatisfactory,  because  it 
Involves  the  corollary  that  a  municipal 
corporation  created  by  thfl  legislature, 
drawing  all  Its  powers  from  that  body, 
may  do  not  only  what  It  is  not  author- 
ized to  do,  but  that  which  it  was  abso- 
lutely forbidden  to  do. 

In  view  of  the  great  reliance  placed  npon 
the  doctrine  that  the  county  is,  by  the  ac- 
tion of  the  board  of  commissioners  and 
the  recital  on  its  bonds,  estopped  from 
setting  up  the  defense  of  overissue,  It  Is  in- 
teresting, if  not  instructive,  to  inquire 
how  tills  doctrine  found  Its  way  Into  our 
decisions.  The  first  decision  of  the  su- 
preme court,  so  far  as  I  can  ascertain, 
which  undertakes  to  give  a  reason  why 
an  overissue  does  not  invalidate  the 
bonds,  is  that  of  Humboldt  Tp.  v.  Long, 
92  D.  8.,  and  the  reasoning  is  found  at 
the  bottom  of  page  645.  Omitting  the 
reasons  given,  the  court  cites  Marcy  v.  Os- 
wego, 637.  of  the  same  book,  as  authority 
for  the  rule.  Now,  if  we  turn  to  the  case 
last  cited,  we  shall  find  that  the  question 
of  overissue  was  the  only  matter  before 
the  court.  It  was  admitted  that  the 
bonds  were  Issued  In  strict  compliance 
with  the  act  of  the  legislature,  nnless  they 
were  voted  and  issued  in  excess  of  the 
amount  authorized  by  the  act.  It  was 
shown  that  the  recitals  on  the  bondswere 
to  the  effect  that  they  were  issued  In  ac- 
cordance with  the  art;  that  the  bonds 
were  registered,  etc.  JusticeSTBONQ,  after 
reciting  the  facts  in  the  case,  said :  "  In 
view  of  these  facts,  and  of  the  decisions 
heretofore  made  by  this  court,  the  first 
question  certified  to  us  cannot  be  consid- 
ered an  open  one.  We  have  recently  re- 
viewed the  subject  in  Town  ol  Coloma  v. 
Eaves,  supra,  and  reassert  what  had  been 
decided  before, "  etc.  Here  It  will  be  ob- 
sorved  that  the  court  refers  to  decisions 
"  heretofore  made  by  this  court,"  and  par- 
ticularly to  the  case  of  Town  of  Coloma 
V.  Eaves,  supra.  Turning,  now,  to  the 
case  last  cited,  as  authority  for  this  prop- 
osition, we  find  that  the  question  of 
overissue  was  not  ev  n  remotely  involved. 
The  only  question  Involved  was  as  to  the 
validity  of  the  election,  which  was  at- 
tacked on  the  ground  of  a  want  of  legal 
and  proper  notice.  The  syllabus  In  that 
case  Is  taken  from  the  body  of  the  opinion, 
and  is  in  the  exact  words  of  Justice 
Sthono,  who  delivered  the  opinion  of  the 
court.  I  shall  presently  give  this  syllabus 
in  full,  and  that  for  the  Important  consid- 
eration that  it  is  a  very  carefully  prepared 
statement  of  the  rule  as  laid  down  by 
Justice  Stbonq  himself.    On  page  491  of 


the  book,  after  reciting  the  role  laid  down 
by  Judge  Dillon,  and  criticising  It  as  a 
"very  cautious  statement  of  the  doctrine," 
he  states  the  rule  as  follows:  "Where 
the  legislative  authority  has  been  given 
to  a  municipality  or  to  its  ofiScers  to  sub- 
scribe for  the  stock  of  arailroadcompany, 
and  to  Issue  municipal  bonds  in  payment, 
bat  only  on  some  precedent  condition, 
such  as  a  popular  vote  favoring  the  sub- 
scription, and  where  It  may  be  gathered 
from  the  legislative  enactment  that  the 
offlcers  of  the  municipality  were  invested 
with  power  to  decide  whether  the  condi- 
tion precedent  had  been  complied  with, 
their  recital  that  it  has  been  made  in  the 
bauds  Issued  by  them,  and  held  by  a  bona 
tide  purchaser.  Is  conclusive  of  the  fact,  and 
binding  upon  the  municipality,  for  the  re- 
cital is  itself  a  decision  of  the  fact  by  the 
appointed  tribunal." 

Now,  with  great  respect,  I  submit  that 
this  rule  falls  to  sustain  the  doctrine  that 
an  overissue  canuot  be  shown  as  a  de< 
fense.  In  the  case  under  consideration  the 
amount  authorized  to  be  issued  was  lim- 
ited to  5  per  cent,  of  the  taxable  property. 
In  what  sense,  "may  It  be  gathered  from 
the  legislative  enactment  that  the  offlcers 
of  the  municipality  were  Invested  with 
the  power  to  decide"  as  to  the  amount  of 
taxable  property  in  the  county,  so  that 
their  decision  should  become  "conclusive 
of  the  fact,  and  binding  upon  the  munici- 
pality?" In  what  possible  sense  is  the 
amount  of  taxable  property  a  "contin- 
gency" or  an  "event,"  the  "happening"  of 
whioh  Is  to  be  certified  to,  or  a  condition 
precedent  "that  has  been  complied  with?" 
I  submit,  therefore,  that  this  pernicious 
doctrine  that,  under  authority  of  an  act 
of  the  legislature  authorizing  them  to  Is- 
sue bonds  to  the  extent  of  5  per  cent,  of  the 
taxable  property  of  the  county,  the  board 
of  county  commissioners  may  bind  the 
county  In  an  unlimited  issue,— may  bank- 
rupt and  ruin  the  county  by  an  overissue, 
— Is,  like  the  kindred  doctrine  laid  down  in 
the  Asplnwall  Case,  that  the  recital  of  the 
officers  themselves  that  the  bonds  were 
issued  In  accordance  with  the  law  was 
binding  upon  the  county  in  the  absence  of 
lavvful  authority,  a  parasite  that  has 
grown  out  of  the  misconstruction  of  the 
rule  laid  down  in  Town  of  Coloma  v. 
Eaves,  92  U.  S.  492,  just  as  the  Asplnwall 
Case  was  the  result  of  the  misconstruction 
of  the  English  case  of  Bank  v.  Turquand, 
6  El.  &  Bl.  327. 

The  doctrine  of  estoppel  by  recitals  had 
Its  origin  and  owes  its  existence  to  the 
consideration  that  the  recitals  are  made 
by  the  parties  who  are  bylaw  vested  with 
the  means  todetermlne,  and  the  authority 
to  announce,  the  performance  of  thecondl- 
tion  or  the  happening  of  the  contingency 
upon  which  the  authority  for  the  issuance 
of  the  bonds  is  made  to  depend,  "and  this 
Is  more  emphatically  true  when  the  fact  is 
peculiarly  within  the  knowledge  of  the 
persons  to  whom  the  power  to  issue  the 
bonds  has  been  conditionally  granted." 
Marcy  v.  Oswego,  92  U.  S.  639.  If  an 
nnlimited  overissue  will  not  In  any  event, 
eiccept  in  the  case  of  constitutional  limita- 
tions, affect  the  validity  of  the  transac- 
tion, then  these  county  officers  are  Invest- 
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ed  with  the  power  of  conflftcatlon,  and 
this  powpr  Is  given  by  constraction  ni«re- 
ly,— a  construction  drawn  from  tiie  case 
of  Marcy  v.  Oswego,  wlilch  was  itself 
a  construction  of  a  former  decision,  which 
rested  the  doctrine  on  a  still  earlier  case, 
wherein  the  question  did  not  arise.  I  as- 
sert with  great  respect  that  tills  extraor- 
dinary doctrine  that  a  board  of  county 
cottiniissioncrs  supposed  to  be  the  creatures 
of  the  law  and  servants  of  the  people  may, 
under  authority  of  a  la  w  authorizing  them 
to  issue  bonds  to  the  amount  of  H  per 
cent.,  bind  the  people  to  the  payment  of  50 
per  cent.,  has  never  been  upheld  by  the 
supreme  court,  as  a  matter  of  first  im- 
pression. I  have  already  adverted  to  the 
doctrine  that  recitals,  to  be  regarded  as 
estoppels,  should  be  confined  strictly  to 
the  matters  intrusted  solely  to  the  officers 
whose  recitals  are  relied  upon.  In  view 
of  the  extraordinary  results  reached  by 
the  attempted  application  of  the  doctrine 
of  estoppel  by  recitals,  the  views  of  the 
supreme  court  as  laid  down  In  Bank 
V.  Porter  Tp.,  110  U.  S.  614,  4  Sup.  Ot.  Rep. 
254  et  seq.,  are  instructive.  I  quote:  "It 
Is,  however  contended  that  by  the  settled 
doctrines  of  this  court  the  township  Is  es- 
topped, by  the  recitals  of  the  bonds  in 
suit,  to  make  Its  present  defense.  The 
bonds,  upon  their  face,  purport  to  have 
been  issued  'in  pursuanceof  the  provisions 
of  the  several  acts  of  the  general  assembly 
of  the  state  of  Ohio,  and  of  a  vote  of  the 
qualifled  electors  In  said  township  of  Por- 
ter, taken  in  pursuance  thereof.'  These 
recitals,  counsel  argue,  import  a  compli- 
ance, in  all  respects,  with  the  law;  and 
therefore  the  townslilp  will  not  beallowed, 
against  a  bona  ffdc  holder  for  value,  to 
say  that  the  circumstances  did  not  exist 
which  authorized  it  to  issue  the  bonds. 
It  is  not  to  be  denied  that  there  are  gen- 
eral expressions  In  some  former  opinions 
which,  apart  from  their  special  facts, 
would  seem  to  afford  support  to  this  prop- 
osition in  the  general  terms  in  which  it  is 
presented.  But  this  cnurt  said  in  Cohens 
T.  Virginia,  6  Wheat.  399,  and  again  in 
Carroll  v.  Lessee,  16  How.  287,  that  It  was 
'a  maxim  not  to  be  disregarded  that  gen- 
eral expressions  In  every  opinion  are  to  be 
taken  in  connection  with  the  case  in  which 
those  expressions  are  used.  If  tliey  go  be- 
yond the  case,  they  may  be  respected,  but 
ought  not  to  control  the  judgment  In  a 
subsequent  suit,  when  the  very  point  is 
presented  for  decision.'  'An  examination 
of  the  cases  in  which  those  general  ex> 
pressions  are  found  will  show  that  the 
court  has  never  Intended  to  adjudge  that 
mei*e  recitals  by  the  officers  of  a  municipal 
corporation  in  bonds  issued  in  aid  of  a 
railroad  corporation  preclude  an  Inquiry, 
even  where  the  rights  of  a  bona  flde holder 
were  Involved,  as  to  the  existence  ot  legis- 
lative authority  to  issue  them,'  A  refer- 
ence to  a  tew  of  the  adjudged  cases  will 
serve  to  Illustrate  the  rule  which  has  con- 
trolled the  cases  involving  the  validity  of 
niuniclpnl  bonds.  In  Knox  Co.  v.  Aspln- 
wall,  21  How.  542,  power  was  given  to 
county  commissioners  to  subscribe  stock 
to  be  paid  for  by  county  bonds,  in  aid  ot  a 
railroad  corporation,  the  power  to  be  ex- 
ercised it  the  electors,  at  an  election  duly 


called,  should  approve  the  subscription. 
It  was  adjudged  that,  as  the  power  exist- 
ed, and  since  the  statute  committed  to  the 
board  of  commissioners  authority  to  de- 
cide whether  the  election  was  properly 
held,  and  whether  the  subscripti(m  was 
approved  by  a  majority  of  the  electors, 
the  recital  in  bonds  executed  by  those 
commissioners,  that  they  were  issued  in 
pursuance  of  tliestatute  giving  the  power, 
estopped  thecouutyfrom  alleging  or  prov- 
ing, to  the  prejudice  of  a  boan  Sde  holder, 
that  rcquisi  ten  otices  of  the  election  had  not 
been  given.  In  Bissell  v.  Jeffersonville,  24 
How.  299,  the  court  found  that  there  was 
power  to  issue  the  bonds,  and  that  after 
they  were  issued  and  delivered  to  the  rail- 
road company  it  was  too  late,  as  against 
a  bona  tide  holder,  to  call  in  question  the 
determiuution  of  the  facts  which  the  law 
prescribed  as  the  basis  of  the  exercise  of 
the  power  granted,  and  which  the  city 
authorities  were  authorized  and  required 
to  determine  before  bonds  were  issued. 
Probably  the  fullest  statement  of  the  set- 
tled doctrine  of  this  conrtis  found  in  Colo- 
ma  v.  Eaves,  92  U.  S.  491.  In  that  case 
the  authority  to  make  the  subscription 
was  made  by  the  statute  to  depend  upon 
the  result  of  the  submission  of  the  ques- 
tion to  a  popular  vote,  and  its  approval 
by  a  majority  of  the  legal  votes  cast.  But 
whether  the  statute  in  these  particulars 
was  complied  with  was  left  to  the  decision 
of  certain  persons  who  held  official  rela- 
tions with  the  municipality  in  whose  be- 
half the  proposed  subscription  was  to  be 
made,  it  was  in  reference  to  such  a  case 
that  the  court  said :  '  When  legislative  au- 
thority has  been  given  to  a  municipality 
or  to  its  officers  to  subscribe  to  the  stock 
ot  a  railroad  company,  ajid  to  issue  mu- 
nicipal bonds  in  payment,  but  only  on 
some  precedent  condition,  such  as  a  popu- 
lar vote  favoring  the  subscription,  and 
where  it  may  be  gathered  from  the  legisla- 
tive enactment  that  the  officers  of  the  rou- 
nicipalit.v  were  invested  with  power  to 
decide  wliether  the  condition  precedent 
has  been  complied  with,  their  recital  that 
it  has  been  made  in  the  bonds  issued  by 
them,  and  held  by  a  bona.  Me  purchaser, 
is  conclusive  of  the  fact,  and  binding  upon 
the  municipality;  tor  the  recital  is  itself  a 
decision  of  the  fact  by  the  appointed  tri- 
bunal.' This  doctrine  was  reaffirmed  in 
Buchanan  v.  Litchfield,  102  D.  S.  290,  and 
in  other  cases,  and  we  perceive  no  just 
ground  to  doubt  its  correctness,  or  to  re* 
gard  it  as  now  open  to  question  in  this 
court.  Bat  we  are  of  opinion  that  the 
rule  as  thus  stated  does  not  support  the 
position  which  counsel  tor  plaintiff  in  er- 
ror take  in  the  present  case.  The  adjudged 
cases, examined  in  thellghtof  their  special 
circumstances,  show  that  the  facts  which 
a  municipal  corporation,  issuing  bonds  in 
aid  of  the  construction  of  a  railroad,  was 
not  permitted,  against  a  bona  Ode  holder, 
to()uestlon,inface  of  a  recitalin  the  bonds 
of  their  existence,  were  those  connected 
with  or  growing  out  of  the  discharge  of 
the  ordinary  duties  of  such  of  its  officers 
as  were  invested  with.authority  to  execute 
them,  and  which  the  statute  conferring 
the  power  made  it  their  duty  to  ascertain 
and  determine  before  tlie  bonds  were  is- 
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sued:  not  merely  for  theiriBelves,  as  the 
Kround  o(  their  own  action  in  iuBiiini;  the 
bonUt),  but  equally,  an  autheutto  and  flnal 
evidence  of  their  exiHtence,  for  the  inforaia- 
tiou  and  action  of  all  othera  dealing  with 
them  in  reference  to  It." 

The  majority  of  the  court  give  great 
weight  to  what  appeara  to  be  the  bona 
Odea  of  the  Huvcral  transactions  out  of 
which  this  litigation  has  ariHen.  Tlie  ap- 
pellee is  reprcBeuted  as  a  bona  Ode  pur- 
chaser without  notice,  etc.,  and  the  con- 
tention is  that  the  bonds  were  issued  in 
different  series,  so  that  it  would  be  Impos- 
sible lor  the  purchaser  to  ascertain  from 
the  recital  the  amount  Issued,  or  the 
amount  oftnxal)le  property  of  tlie  county. 
And  the  further  fact  that  these  bonds 
were  mad**  payable  to  bearer  is  relied  on 
to  bring  them  within  the  rule  applicable 
to  ordinary  commercial  paper,  to  the  ex- 
tent that  their  poBsession  implies  the  pres- 
ence of  all  the  conditions  ueceBsory  to  a 
rec«)very.  This  sccniingly  equitable  view 
of  the  question  is  diHciiBsud  in  the  case 
of  Marsh  v.  Fulton  Co.,  10  Wall.  676.  The 
facts  in  thatcasc  were  substantially  these : 
Under  authority  of  the  act  of  the  legisla- 
ture, the  county  had  voted  aid  to  the 
Mississippi  &  Wabash  Railroad  Company. 
The  legislature  afterwards  changed  the 
charter  of  the  company  by  dividing  the 
road  into  tiiree  sections.  Thereafter  the 
board  of  supervisors,  in  pursuance  of  the 
power  conferred  upon  tlie  board  by  an 
ele<;tion,  proceeded  to  enter  the  subscrip- 
tion of  stock  on  the  books  of  the  "Central 
Division  of  the  Mississippi  &  Wabash  Rail- 
road Company,"  and  issued  bonds  paya- 
ble to  that  company  or  bearer.  After- 
wards, Interest  was  paid  on  these  bonds. 
County  agents  were  appointed  to  attend 
at  the  meeting  of  Htockholders,  wbicli 
agents  voted  for  the  oflicers  of  the  com- 
pany, and  in  various  ways  thecounty  rec- 
ognized the  validity  of  the  bonds.  It 
would  appear  that  if  by  any  possibility 
the  holder  of  a  bond  could  acquire,  by 
mere  force  of  equity,  a  right  to  insist  up- 
on the  payment  of  his  bond,  this  case 
would  afford  an  lllustratiou  of  the  rule. 
The  legiHluture  had  authorized  thecounty 
to  issue  the  bonds;  the  line  of  road 
sought  to  be  aided  bad  been  laid  out;  the 
road  bad  been  built:  the  bonds  had  been 
issued;  the  interest  had  been  paid;  coun- 
ty ofHcers  had  been  allowed  to  control  In 
part  the  operations  of  the  road.  No 
other  Irregularity  intervened,  except  that 
the  road  was  divided  into  three  divisions. 
In  the  case  at  bar  the  legislature  had 
authorized  the  county  to  vote  aid  to  any 
railroad,  limiting  tlie  a  mou  n  t  of  aid  to  .5  per 
cent,  of  the  amount  of  taxable  property. 
The  bonds  under  consideration  had  lieen 
issued  as  the  result  of  two  elections  Iield 
on  the  same  day,  or  what  was  In  reality 
one  election,  at  which  a  proposition  was 
agreed  to  extending  county  aid  to  a  sin- 
gle railroad  company.  The  manner  of 
calliiigand  holding  this  election,  the  divis- 
ion of  the  propositions  so  as  to  ap- 
pear to  keep  witlilu  the  limitations  of 
the  act,  was  a  palpable  evasion  of  the 
well-known  limitations  im  posed  by  the  act, 
under  which  the  county  iirojiosed  to  act, 
and  the  pui-chaser  of  the  bonds  in  ques- 


tion must  have  obtained  tbem  with  & 
knowledge  of  this  evasion.  In  the  case, 
however,  to  which  I  have  just  referred,  no 
such  effort  at  evasion  api)ear8  to  have 
occurred,  and  yet  the  supreme  court  in 
the  suit  brought  azainst  the  connty  on 
one  of  these  bonds  held  that  the  plaintiff 
could  not  recover.  The  following  is  taken 
from  the  opinion  of  the  court :  "  But  it  is 
earnestly  contended  that  the  plaintiff  was 
an  innocent  purchaser  of  tiie  bonds  with- 
out notice  of  their  iuvalidity.  Ifsucb  were 
the  fact,  we  do  not  perceive  how  It  could 
affect  the  liability  of  the  county  of  Ful- 
ton. This  is  not  a  case  where  the  party 
executing  tlie  Instruments  possessed  a  gen* 
eral  capacity  to  contract,  and  where  the 
Instruments  might  not  for  such  reason  be 
taken  without  special  inquiry  into  their 
validity.  It  Ih  a  case  where  the  power  to 
contract  never  existed, — where  the  instru- 
ments might,  with  equal  authority,  have 
been  issued  by  any  other  citizen  of  the 
county.  It  is  a  case,  too,  where  the  hold- 
er was  bound  to  look  to  the  action  of  the 
officers  of  the  count}',  and  ascertain 
whether  the  law  had  been  so  far  followed 
by  them  as  to  justify  the  is.sue  of  the 
bonds.  The  authority  to  contract  must 
exist  before  any  protection  as  an  Innoceni 
purchaser  can  l)e  claimed  by  the  holder. 
This  is  the  law,  even  as  respects  com- 
mercial paper,  alleged  to  have  been  issued 
under  u  delegated  authority,  and  Is  stat- 
ed in  the  case  of  Floyd's  Acceptances,  7 
Wall.  676.  In  speaking  of  notes  and  bills 
issued  or  accepted  by  an  agent,  acting  un- 
der a  general  or  special  power,  the  couri 
says:  'In  each  case  the  person  dealing 
with  the  agent,  knowing  that  he  ccts  on- 
ly by  virtue  of  a  delegated  power,  must, 
at  his  peril,  see  that  the  paper  on  which 
he  relies  comes  within  the  power  undei 
which  the  agent  acts.  And  this  appllei" 
to  every  person  who  takes  the  papet 
afterwards;  for  it  is  to  be  kept  in  mind 
that  the  protection  which  commercial 
usage  throws  around  negotiable  paper 
cannot  be  used  to  establish  the  authority 
by  which  it  was  originally  isBuefl.'" 

It  is  insisted  by  the  majority  that  great 
weight  ought  to  be  given  to  the  presump- 
tion that  the  appellee  was  an  innoceni 
purchaser  for  value,  without  notice  of  aD> 
intirmity  attending  the  issue  of  tbesa 
bonds,  and  attention  is  directed  to  the 
fact  that  the  bondH  were  issued  in  sucl 
series,  and  were  so  Imlefinite  in  their  re- 
citals, as  to  render  it  impossible  for  the 
purchaser  upon  Inspection  to  determine 
by  such  inspection  that  they  were  Issued 
in  violation  of  law.  I  am  notable  to 
agree  with  this  conclusion.  On  the  con- 
trary, It  appears  to  me  that  these  very 
facts  were  suspicious  circumstances  that 
ought  to  have  put  the  purchaser  upon  in- 
quiry. The  fact  that  two  elcc,tions  were 
held  on  the  same  day,  at  the  same  hour 
and  the  same  place;  that  at  these  two 
elections  were  submitted  two  proposi- 
tions. authoriziuK  the  issuance  of  two 
amounts  of  bonds  to  the  same  corpora- 
tion,— ^is  of  itself  a  circumstance  that 
ought  to  have  put  the  purchaser  upon  In- 
quiry. It  has  boon  repeatedly  held  thai 
when  an  Intended  purchaser  is  put  upon 
inquiry  he  must  follow  out  that  inquiry  bj 
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all  the  meana  reanonably  within  his  reach. 
He  knew  that  these  bonds  were  iBsued  by 
public  ottlrerB;  thot  these  officers  were 
acting  under  a  limited  authority  ;  he  knew 
that  they  had  no  authority  to  bond  the 
county  bejrond  thesum  of  5  pt^r  cent,  of  the 
taxable  property.  He  had  access  to  the 
assessment  rolls.  He  could  have  ascer- 
tained that  the  sum  ol  the  bonds  pro- 
posed to  be  Issued  was  largely  in  excess 
of  the  amount  authorized ;  and  this  fact 
would  have  advised  him  of  the  fraudulent 
process  by  which  the  ofBcers  of  the  coun- 
ty sought  to  avoid  the  limitations  imposed 
upon  them  by  the  legislature.  In  a  long 
line  of  decisions  sustaining  the  validity  of 
Illegally  issned  bonds,  it  was  the  avowed 
purpose  of  the  court  to  maintain  the  pub- 
lic credit  of  municipalities,  but,  l^ehind  this 
bulwark  erected  by  the  supreme  court 
for  a  purpose  so  admirable,  the  most  fla- 
grant schemes  of  public  plunder  soughv 
shelter.  The  dishonest  speculator  In  pub- 
lic securities  had  but  to  conspire  with  dis- 
honest county  officers  to  procure  the  issue 
nf  fraudulent  county  bonds,  which  should 
contain  on  their  face  the  fatal  "recital" 
that  they  were  Issued  in  pursuance  of  a 
certain  statute,  and  the  work  of  plunder, 
the  graceless  thelt,  was  accomplished. 
That  it  may  appear  that  thlsstatement  is 
correct,  let  the  record  speak.  In  the  case 
of  Comanche  Co.  v.  I-«wl8, 133  U.  S.  201, 
10  Sup.  Ct.  Rep.  286,  the  county  which  It 
was  sought  to  plunder  was  organized,  as 
it  was  admitted  of  record,  "solely  for  pur- 
poses of  plunder,  by  a  set  of  men  intend- 
ing to  secure  a  <ie  fneto  organization, 
and  issue  tlie  bonds  of  said  county,  reg- 
ister and  sell  them  to  distant  purchasers 
ignorant  of  the  facts,  and  enrit-h  the 
itchemers,  while  plundering  the  future  in- 
habitants and  tax-payers  of  the  counties; 
and  upon  the  consummation  of  said 
scheme.  In  the  spring  or  early  summer  of 
1874,  all  of  said  schemers,  together  with 
those  who  wore  the  said  de  facto  officers 
of  the  said  county,  left  said  county,  and 
never  returned,  and  said  county  remained 
with  said  organization,  totally  aban- 
doned, nntllin  February,  1885,  when  said 
county  was,  upon  memorial  presented 
and  census  taken,  organized  as  in  cases 
of  unorganized  counties."  Here  a  large 
and  uninhabited  section  of  the  state  wan, 
12  years  prior  to  its  legal  organization  as 
a  county.  Incumbered  with  a  del»t  that 
Its  future  inhabitants  must  pa.v,  for  the 
bonds  were  held  to  be  valid.  I  cannot 
but  regard  this  decision  as  the  greatest 
possible  tribute  paid  by  a  great  tribunal  to 
the  doctrine  of  stare  liecisis.  The  rea- 
sons and  arguments  adduced  in  support 
of  the  decision  demand  and  receive  our 
highest  respect,  because  they  emanate 
from  that  great  tribunal,  our  supreme 
court,  bat  I  seriously  doubt  if  any  fair- 
minded  lawyer  ever  contemplated  the  re- 
sult with  entire  satisfaction. 

I  shall  conclude  what  I  have  to  Bay  on 
this  branch  of  the  case  by  quotation  from 
the  dissenting  opinion  of  Justice  Mii.lkr 
in  the  case  of  Humboldt  Tp.  v.  Long,  al- 
ready referred  to-  "The  simplicity  of  the 
device  by  which  this  doctrine  is  upheld  as 
to  municipal  bonds  Is  worthy  the  admira- 
tion of  all  who  wish    to   profit    by  the 


frauds  of  municipal  officers.  It  is  that, 
wherever  a  condition  or  limitation  is  im- 
posed upon  the  power  of  those  officers  in 
issuing  bonds,  they  are  the  sole  and  final 
Judges  of  the  extent  of  those  powers.  If 
they  decide  to  issue  them,  the  law  pre- 
sumes that  the  conditions  on  which  their 
powers  depended  existed,  or  that  the  lim- 
itation upon  the  exercise  of  the  power  has 
been  complied  with ;  and  especially  and 
particularly  if  they  make  a  false  recital  of 
the  fact  on  which  the  power  depends  in 
the  paper  they  Issue,  this  false  recital  has 
the  eHect  of  creating  a  power  which  had 
no  existence  without  it. "  With  great  def- 
erence, and  with  some  hesitation,  I  have 
ventured  the  foregoing  discussion  of  this 
question,  and  have  Indulged  in  comment 
upon  the  decisions  of  the  supreme  court  of 
the  United  States.  I  am  not  to  be  re- 
minded that  the  decisions  of  that  court  are 
binding  upon  this,  nor  that  it  would  be 
a  palpable  violation  of  every  element  of 
good  taste  and  proper  decorum  for  a 
member  of  this  court,  or  for  the  court  It- 
self, to  question  the  authority  of  these  de- 
cisions. Such  is  not  ray  purpose.  I  pro- 
pose to  demonstrate,  if  1  can,  the  prop- 
osition that  the  conclusion  I  have  reached 
in  the  case  under  consideration  is  in  har- 
mony with  the  later  decisions  of  the  su- 
preme court. 

Before  proceeding,  however,  I  desire  to 
advert  brletl.v  to  another  feature  of  this 
case.  It  has  been  sought  to  bind  the 
county,  not  only  by  the  recitals  on  the 
bond,  but  by  an  agreement  entered  Into 
between  the  attorneys  for  the  appellant 
and  those  of  the  appellee,  and  offered  and 
received  in  evidence  in  the  court  below. 
Much  Importance  has  been  attached  to 
this  agreement,  which  may  l)e  found  on 
page  76  of  the  record.  I  cannot  accept 
the  construction  given  to  it  by  the  ma- 
jority of  the  court.  It  Is  an  admission  as 
to  matters  of  fact  made  by  the  attorneys 
for  the  appellant.  If  at  the  time  this  ad- 
mission was  madeitwas  intended  to  have 
the  effect  contended  for  by  the  appellee, 
and  agreed  to  by  a  majority  of  the  court, 
then  it  was  a  fraud  practiced  upon  the 
people  of  this  county  by  the  attorneys  for 
the  appellant,  and  ought  not  to  he  al- 
lowed to  stand.  Under  this  pretended 
agreement,  the  ap|>ellee  was  allowed  to 
take  a  judgment  for  a  large  amount,  con- 
fessedly not  due  at  the  date  of  the  Insti- 
tution of  the  suit.  I  shall  not  enter  into 
a  discussion  of  the  question  as  to  how  far 
a  client  is  bound  by  the  admissions  of  his 
attorney.  It  seems  tome  that  In  thiscase 
aproperdistinctlon  has  not  been  observed 
between  the  authority  of  an  attorney 
representing  a  municipal  corporation  and 
one  representing  a  private  corporation  or 
individual.  In  this  as  In  other  branches 
of  this  case  the  majority  have  not  given 
due  consideration  to  the  fact  that  the  only 
real  parties  Interested  ore  the  complain- 
ant on  the  one  side  and  the  tax-payers  on 
the  other.  The  men  who  employed  these 
attorneys  who  made  these  admissions  of 
record  were  themselves  but  the  agents  ol 
the  real  parties  in  interest.  It  Is  too  clear 
for  argument  that  an  attorney  employed 
bj'  the  officers  of  a  municipal  corporation 
to  protect  the  rights  of  the  tax-payers  ot 
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flucb  municipality  has  no  autliority  to  go 
into  court,  and  confess  judgment  agaiiiet 
bis  ciientB.  Tlie  county  coniniissioners 
tliemselves  Ijad  no  autliority  to  do  any- 
thing or  to  taiie  any  steps  that  would 
validate  these  bonds.  Ordiuariiy  ti»e 
principal  Is  bound  l)y  the  acts  ol  his  agent, 
if  such  agent  act.  within  the  scope  of  his 
authority;  but  it  must  be  borne  in  mind 
that  these  attorneys  were  themselves  but 
the  agents  of  agents.  They  were  the  serv- 
ants oi  the  coniniissioners,  who  were  in 
turn  the  servants  of  the  public.  "It  is 
not,  in  our  opinon,  competent  for  the  au- 
thorities of  a  town  to  agree  that  its  void 
bonds  shall  be  made  valid  by  putting  that 
agreement  in  the  form  of  a  judicial  decree. " 
Kelly  V.  Town  of  Milan,  21  Fed.  Kep.  869. 
In  the  same  case  it  is  further  snid  :  "In  a 
case  like  that  we  are  now  considering,  an 
agi-eement  that  would  impose,  without 
legislative  authority,  a  tax  upon  the  citi- 
zens of  the  municipality  to  pay  bonds  that 
were  void,  is  itself  a  fraud,  no  matter  how 
well  intentionea,  or  how  much  the  parties 
believed  in  their  power  to  malce  it."  The 
opinion  in  this  case  was  rendered  i)y  Judge 
Hammond,  and  concurred  in  fully  by  As- 
sociate Justice  Matthews  of  the  supreme 
court.  I  do  not  mean  to  impute  to  the 
attorneys  in  this  case  any  fraudulent  pur- 
pose. On  the  contrarj",  it  was  insisted  by 
them  in  the  court  below  that  such  was 
not  a  proper  construction  of  the  stipula- 
tion, and  they  earnestly  protested  agaiust 
allowing  the  stipulation,  with  this  con- 
struction, to  go  to  the  jury. 

I  have  endeavored  to  give  respectful  con- 
sideration to  the  numerous  decisions  of 
the  supreme  court  cited  by  the  majority 
of  the  court  in  support  of  the  propositions 
Rongbt  to  be  maintained.  I  have  endeav- 
ored to  show  that  one  of  themost  danger 
ous  features  of  this  doctrine  of  "estoppel 
by  recitals"  found  Its  way  into  an  early 
decision  of  the  court  by  inadvertence.  The 
doctrine  that  a  county  officer  can  bind  the 
people  of  the  connty  by  a  mere  recital, 
while  it  has  never  been  overruled,  is  not 
now  regarded  as  the  law.  I  am  now 
about  to  show  that  not  only  has  this 
feature  of  the  Aspinwali  Case  been  al- 
lowed to  fall  Into  disuse,  but  that  other 
propositions  contained  in  that  decision, 
and  supported  by  such  an  array  of  au- 
thorities as  has  been  presented  by  the  ma- 
jority of  the  court  iu  this  case,  have,  in  ef- 
fect, been  overruled  by  later  decisions  of 
the  supreme  court.  I  say,  in  effect,  for 
they,  1  admit,  liave  not  been  overruled  in 
express  terms;  but  the  doctrine  laid  down 
by  that  court  in  the  case  of  Dixon  Co.  v. 
Field,  to  which  I  shall  presently  advert, 
is  so  absolutely  inconsistent  wtli  the  doc- 
trine of  the  case  of  Knox  Co.  v.  Aspinwali, 
as  to  render  it  as  thoroughly  impossible 
that  both  should  be  the  law  as  that  day- 
light and  darkness  should  exist  at  the 
same  hour  and  the  same  place. 

In  the  case  of  Dixon  Co.  v.  Field,  111  D.  S. 
83,  4  Sup.  Ct.  Kep.  315,  the  question  was 
again  before  the  supreme  court  of  the 
United  States.  I  shall  offer  no  apology 
for  quoting  somewhat  in  extenso  from  the 
opinion  of  the  court  in  this  case.  The 
facts  upon  which  the  opinion  was  rendered 
were  substantially  as  follows,  as  found 


by  the  court:  The  party  bringing  the  suit 
against  thecounty  was  an  innocent  holder 
for  value  of  coupons  sued  on,  and  of  the 
bonds  to  which  they  belonged.  The  bonds 
were  executed  in  proper  form,  under  the 
seal  of  the  county,  and  were  issued  as  a 
donation  to  a  railroad  company.  Each 
bond  contained  the  recital  that  it  was  is- 
sued under  and  in  pursuance  of  the  order 
of  the  county  commissioners  of  thecounty 
of  Dixon,  state  of  Nebra^<ka,  and  that  the 
Issue  was  authorized  by  an  election  held 
in  said  county  under  and  by  virtue  of  a 
general  statute  of  the  said  state  of  Ne- 
braska, which  statute  was  referred  to  and 
set  out.  On  the  back  of  each  bond  was 
the  certificate  of  the  connty  clerk,  reciting 
that  this  issue  of  bonds  was  the  only  one 
ever  made  by  the  county;  that  the  ques- 
tion of  Issuing  them  wa8  8ubniitteil.to  the 
county  by  resiTlution  of  the  county  com- 
missioners, etc.  There  was  also  indorsed 
on  each  bond  the  certificate  of  the  secre- 
tary and  auditor  of  the  state  of  Nebraska, 
reciting  that  it  was  issued  in  pursuance  of 
law,  etc.  Justice  Matthews,  in  delivering 
the  opinion  of  the  court,  wherein  It  was 
decided  that  the  county  was  not  chargea- 
ble, said :  "  Recurring,  then,  to  a  consider- 
ation of  the  recitals  in  the  bonds,  we  as- 
sume, for  the  purpose  of  this  argument, 
that  they  are,  )n  legal  effect,  equivalent 
to  a  representation  or  warranty  or  certifi- 
cate on  the  part  of  the  county  olficers 
that  everything  necessary  by  law  to  be 
done  lias  been  done,  and  every  fact  neces- 
sary by  law  to  have  existed  did  exist,  to 
make  the  bonds  lawful  and  binding-  Of 
course,  this  does  not  extend  to  or  cover 
matters  of  law.  All  parties  are  equally 
bound  to  know  the  law ;  and  a  certificate 
reciting  the  actual  facts,  and  that  thereby 
the  bonda  were  conformable  to  the  law, 
when,  judiciully  speaking,  they  are  not, 
win  not  make  them  so,  nor  can  it  work 
an  estoppel  upon  the  county  to  claim  the 
protection  of  the  law.  Otherwise  it  would 
always  be  within  the  power  of  a  municipal 
body  to  which  power  was  denied  to  usurp 
the  forbidden  authority  by  declaring  that 
its  assumption  was  within  the  law.  This 
would  be  the  clear  exercise  of  legislative 
power,  and  would  suppose  such  corporate 
bodies  to  be  superior  to  the  law  itself. 
And  the  estoppel  does  not  arise  except  on 
matters  of  fact  which  the  corporate  offi- 
cers had  authority  by  law  to  determine 
audio  certify.  It  is  not  necessary,  it  is 
true,  that  the  recitals  should  enumerate 
each  particular  fact  essential  to  the  exist- 
ence of  the  obligation.  A  general  state- 
ment that  the  bonds  bad  been  issued  iu 
conformity  with  the  law  will  suffice,  so  as 
to  embrace  every  fact  which  the  officers 
making  the  statement  are  authorized  to 
determine  and  certify.  A  determination 
and  statement  as  to  the  wboln  series, 
where  more  than  one  is  involved,  is  a  de- 
termination and  certificate  as  to  each  es- 
sential particular.  But  it  still  remains 
that  there  must  be  authority  vested  in  the 
officers  by  law  as  to  each  necessary  fact, 
whether  enumerated  or  non-enumerated, 
to  ascertain  and  determine  its  existence, 
and  to  guaranty  to  those  dealing  with 
them  the  truth  and  conclusiveness  of  their 
admissions.    In  such  a  case,  the  meaning 
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of  the  law  granting  power  to  IsEne  bonds 
is  that  the}'  may  be  Issued,  not  upon  the 
existence  of  certain  facta,  to  beascertalnecl 
and  determined  whenever  disputed,  but 
upon  the  ascertainment  and  determination 
of  their  existence  by  the  officers  or  body 
designated  by  law  tuissuethe  bonds  upon 
sacli  a  contingencj'.  Tliis  becomes  very 
plain  when  we  suppose  the  case  on  such  a 
power  granted  to  issue  bonds,  upon  the 
existence  of  a  state  of  facts  to  be  ascertained 
and  determined  by  some  persons  or  tri- 
bunal other  tlmn  those  authorized  to  Issue 
the  bonds.  In  that  case  it  would  not  be 
contended  that  a  recital  of  the  facts  in  the 
instrument  Itself,  contrary  to  tbe  findinig 
of  those  charged  by  law  with  that  duty, 
would  have  any  legal  effect.  So,  W  a  fact 
necessary  to  the  existence  of  the  authority 
was  by  law  to  be  ascertained,  not  otilciul- 
ly  by  tbe  offlcers  charged  with  the  execu- 
tion of  the  power,  but  by  reference  to  some 
express  and  definite  record  of  a  public 
character,  then  the  true  meaning  of  the 
law  would  be  that  the  authority  to  act 
at  all  depended  upon  the  actual  objective 
existence  of  the  requisite  fact  as  shown  by 
the  record,  and  not  upon  its  ascertainment 
and  determination  by  anyone;  and  the 
consequence  would  necossarilyfollow  that 
all  persons  claiming  under  the  exercise  ot 
such  a  power  might  be  put  to  proof  of  the 
fact  made  a  condition  of  its  lawfulness, 
notwithstanding  any  recitals  in  the  in- 
strument. This  principle  is  the  essence  of 
the  rule  declared  upon  this  point  l)y  this 
court,  in  the  well-considered  words  of  Mr. 
Justice  Strong  in  Town  of  Coloma  v. 
Eaves,  92  U.  8.  484,  where  be  states  (page 
491)  that  It  Is  '  where  It  may  be  gathered 
from  the  legislative  enactment  that  tbe 
officers  of  the  municipality  were  invested 
with  the  power  to  decide  whether  thecon- 
dition  nrecedent  has  been  compiled  with' 
that  'their  recital  that  it  has  been  made 
lu  the  bonds  issued  by  them,  and  lield  by 
a  bona  fide  purchaser,  is  conclusive  of  the 
fact,  and  bindinir  upon  the  municipality; 
for  the  recital  is  itself  a  decision  of  the  fact 
by  the  appointed  tribunal.'  The  converse 
is  embraced  in  the  proposition,  and  is 
equally  true.  If  tbe  officers  authorized  to 
Issue  bonds  upon  a  condition  are  not  the 
appointed  tribunal  to  decide  the  fact 
which  constitutes  the  condition,  their  re- 
cital will  not  be  accepted  as  a  substitute 
for  proof.  In  other  words,  where  the 
validity  ot  the  bonds  depends  upon  an  es- 
toppel claimed  to  arise  upon  the  recitals 
In  the  instrument,  the  question  being  as 
to  the  existence  of  power  to  issue  them.  It 
is  necessary  to  establish  that  the  officers 
executing  the  bonds  had  lawful  authority 
to  make  the  i-ecltals  and  to  raalie  them 
conclusive.  The  very  ground  In  the  es- 
toppel Is  that  the  recitals  are  the  official 
statements  of  those  to  whom  the  law  re- 
fers the  public  for  authentic  and  final  in- 
formation on  the  subject.  This  is  the  rule 
which  has  been  constantly  applied  by  this 
court  In  the  numerous  cases  in  which  it 
has  been  Involved.  The  differences  in  the 
result  of  the  judgments  hnve  depended  up- 
on the  question  whether  in  the  particular 
case  under  consideration  a  fair  construc- 
tion of  the  law  authorized  the  officers  Issu- 
ing the  bonds  to  ascertain,  determine,  and 


certify  the  existence  of  the  facts  upon  wblcb 
the  power,  by  the  terms  ot  the  law,  was 
made  to  depend ;  not  including,  of  course, 
that  class  ot  cases  in  which  the  controversy 
is  related,  not  to  conditions  precedent,  on 
which  the  right  to  act  at  all  depended,  but 
upon  conditions  affecting  only  the  mode 
of  exercising  a  power  admitted  to  have 
come  Into  being.  Marcj-  v.  Oswego,  92 
n.  8.  (>:>7;  Commissioners  v.  Bolica,  94 
U.  S.  104;  Commissioners  v.  Claris,  94  U.  S. 
278;  County  of  Warren  v.  Marcy,  97  U.  S. 
9«;  Pana  v.  Bowler.  107  U.  S.  529,  2  Sup. 
Ct.  Rep.  704.  In  the  present  case  there 
was  no  power  at  all  conferred  to  Issue 
bonds  in  excess  of  an  amount  equal  to  10 
per  cent,  upon  the  assessed  valuation  uf 
the  taxable  property  in  the  county.  In 
determining  tbe  limit  ot  power,  there  wore 
necessarily  two  factoi-s,— the  amount  of 
the  whole  bonds  to  be  Issued,  and  the 
amount  of  the  assessed  value  of  the  prop- 
erty for  purposes  of  taxation.  The  amount 
ot  the  bond-i  issued  was  known.  It  Is 
stated  in  the  recital  Itself.  It  was  $87,000. 
The  bolder  of  each  bond  was  apprized  ot 
that  fact.  The  amount  of  the  assessed 
value  ot  the  taxable  property  In  the  coun- 
ty Is  not  stated ;  but  ex  vl  termiDi  It  was 
ascertainable  in  one  way  only,  and  that 
was  by  reference  to  the  assessment  Itself, 
a  public  record  equally  accessible  to  all 
intending  purchasers  ot  bonds,  as  well  as 
to  tbe  count}'  officera.  This  being  known, 
tbe  ratio  between  the  two  amounts  was 
fixed  by  an  arithmetical  calculation.  No  re- 
cital involving  the  amount  ot  the  assessed 
taxable  valuation  ot  the  property  to  be 
taxed  for  the  payment  ot  the  )>ondB  can 
take  the  place  of  the  assessment  itself,  for 
it  is  the  amount,  as  fixed  by  reference  to 
that  record,  that  Is  made  by  the  constitu- 
tion the  standard  for  measuring  the  limit 
of  tbe  municipal  power.  Nothing  in  tbe 
way  of  inquiry,  ascertainment,  or  deter- 
mination as  to  that  fact  is  submitted  to 
the  county  officers.  They  are  t)ound,  it  is 
true,  to  learn  from  the  assessment  what 
the  limit  upon  their  authority  Is,  as  a  nec- 
essary preliminary  in  the  exercise  of  their 
functions  and  the  performance  of  their 
duties,  but  the  information  is  for  them- 
selves alone.  All  the  world  besides  must 
have  it  from  the  same  source  and  tor  them- 
selves. The  fact,  as  it  is  recorded  in  the 
assessment  itself,  is  extrinsic,  and  proves 
itself  by  inspection,  and  cimchides  all  de- 
terminations that  contradict  it." 

The  doctrine  laid  down  in  this  case  was 
afterwards  adopted  and  approved  in  tbe 
case  of  Lake  Co.  v.  Rollins.  130  U.  S.  662.  » 
Sup.  Ct.  Rep.  651;  also  in  the  case  ol  Lake 
Co.  V.  Graham,  130  U.  «.  674,  9  Sup.  Ct. 
Rep.  654.  1  am  aware  that  the  distinction 
drawn  by  the  court  between  the  three 
cases  last  cited  and  the  cases  cited  by  the 
majority  of  the  court,  wherein  the  re- 
citals have  been  held  to  operate  as  an  es- 
toppel onthecuunty,isthat  the  doctrine  in 
the  latter  was  applied  to  the  cases  of 
bonds  issued  in  contravention  ot  statutory 
restrictions,  whereas  in  tlie  former  the 
restriction  was  constitutional.  I  admit 
that  the  distinction  exists,  but,  whatever 
may  be  the  force  ot  its  application.  It  can- 
not destroy  or  impair  the  truth  of  the 
proposition  settled  In  a  long  line  ot  decis- 
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ions  reafflrmeil  in  the  Dixon  Conrity  Cuse, 
tliot  tlie  recital  of  the  officer,  in  order  to 
conatitute  it  an  estoppel,  must  be  confined 
to  aucti  niatti^r  aa  Ih  cunimittpd  alone  to 
liis  ciiarge.  It  will  be  observed  that  tlie 
only  cases  in  wIjIcIi  the  supreme  court  lias 
detorniined  that  the  recitals  cunttiined  in 
the  l>()nct  are  to  be  ivgarded  as  estoppels 
are  those  in  wlilch  the  peojile  of  the  par- 
ticular state  have  chosen  to  commit  the 
whole  question  to  the  legislature,  aiid 
have  not  undertaken  to  restrict  the  legris- 
lature  by  any  constitutional  enactment. 
The  decisions  proceeded  upon  the  ground 
that,  the  legislature  belnf?  thus  unrestrict- 
ed by  any  constitutional  limitation,  and 
bavinK  committed  the  authority  to  act  ir 
this  reorard  to  the  board  of  county  officers 
the  people  are  bound  by  such  action.  In 
the  case  at  bar  there  is  a  distinction  which 
in  my  mind  relieves  the  court  from  the 
operation  of  this  rule.  In  this  case  is  in- 
volved the  right  of  a  municipality  created 
by  the  territorial  legislature  to  violate 
the  terms  imposed  by  an  act  of  the  legis- 
lature. Here  we  have  no  constitution,  the 
enabling  act  being  sometimes  called  a 
constitution.  It  serves  many  of  the  pur- 
poses  of  a  constitution,  but  it  is  neverthe- 
less not  a  constitution.  A  constitation  is 
the  highest  form  of  organic  power  erected 
by  the  people.who  are  themselves  the  sub- 
jects of  that  power.  On  the  contrary, 
the  people  of  the  territory  had  no  voice  or 
hand  in  themattcrof  creating  the  organic 
act.  Whatever  of  sovereignty  may  reside 
In  the  people  of  the  territory  Is  represented 
by  the  legislature.  It  Ik  the  highest 
branch  of  organized  local  authority.  If  a 
corporation  created  by  the  legislature 
may  violate  the  charter  of  its  existence, 
there  is  no  power  on  earth  Interested  in 
its  affairs  which  can  control  its  operation. 
The  people  of  this  territory  cannot  call  a 
constitutional  convention  for  the  purpose 
of  imposing  limitations  upon  the  power 
of  the  legislature,  or  the  power  of  munic- 
ipal corporations.  It  follows,  therefore, 
that  if  the  municipalities  may  openly  vio- 
late acts  of  limitation  passed  by  the  legis- 
lature, there  remains  to  the  people  but  one 
escape  from  their  absolute  control,  and 
that  1»  by  means  of  destroying  them  al- 
together. It  is  not  my  purpose  to  go  into 
any  elaborate  discussion  of  the  distinction 
between  the  powers  of  the  territory  and 
tbostt  of  the  state.  "A  territory,  under 
the  constitution  and  laws  of  the  United 
States,  is  an  inchoate  rtate,— a  portion  ot 
the  country  not  included  within  the  Urn- 
its  of  the  IJnlted  States,  and  not  yet  ad- 
mitted as  a  state  into  the  United  States, 
but  organized  under  the  laws  of  congress, 
with  a  separate  legislature,  under  a  terri- 
torial governor  and  other  officers,  ap- 
pointed by  the  president  and  senate  of  the 
United  States."  Ex  parte  Morgan,  20 
Fed.  Rep.  n05.  "The  territorial  atntus  is 
one  of  pupilage,  at  best,  and  may  include 
the  niere  child  as  well  as  the  adolescent 
youth."  Nelson  v.  U.  S.,  30  Fed.  Itep.  115. 
In  the  case  of  Clinton  v.  Engelbrecht,  13 
Wall.  443,  it  was  said:  "The  theory  upon 
which  the  various  governments  for  por- 
tions of  tiie  territory  of  the  United  States 
have  been  organized  has  ever  been  that  of 
leaving  to  the  inhabitants  all  the  powera 


of  self-government  coDBlstent  with  the 
supremacy  and  supervision  of  the  United 
States."  Si,  also,  in  the  case  of  Horn- 
buckle  V.  Toombs,  18  Wall.  055,  it  was 
said:  "The  powers  thus  exercised  by  the 
legislature  are  nearly  as  extensive  as  those 
oxerciscl  by  state  legislatures. "  Thus  it 
will  be  seen  that,  wherever  reference  is 
made  to  territorial  governments  by  com- 
parison, they  are  represented  as  exercising 
prerogatives  inferior  to  those  conferred 
upon  the  state. 

It  may  be  said  that  the  distinction 
drawn  between  the  power  of  the  territo- 
rial legislature  and  that  of  the  state  legis- 
lature is  more  technical  tlian  substantial; 
but  I  respectfully  suggest  that  <t  is  as 
substantial  as  that  drawn  by  the  slipreme 
court  of  the  United  States  in  the  case  of 
municipalities  acting  under  legislative  en- 
actments in  the  presence  of  constitutional 
provisions  on  the  one  hand,  and  on  the 
other  that  of  similar  corporations  acting 
under  the  provisions  of  legislative  enact- 
ments, in  the  absence  of  such  restrictions. 
With  Justice  Brewer,  I  am  at  loss  to  un- 
derstand the  real  grounds  for  this  distinc- 
tion. It  has  been  formally  established, 
however,  by  the  supreme  court,  and  is  a 
part  of  the  law  of  the  land,  and  I  can  see 
nothing  In  reason  or  authority  which  for- 
bids the  applicatiun  of  a  similar  doctrine 
to  the  cases  of  municipal  corporations  of 
a  territory  acting  under  and  by  virtue  of 
the  authority  of  the  territorial  legislature. 
In  the  case  of  the  state,  the  highest  local 
authority  is  the  constitution;  in  the  case 
of  the  territory,  the  highest  organized 
local  authority  Is  that  of  the  legislature. 
If  a  bond  issued  by  the  municipal  author- 
ities of  a  state.  In  violation  of  the  highest 
organic  law  of  the  state,  is  void,  I  cannot 
understand  why  it  is  that  a  bond  issued 
by  a  municipal  corporation  of  a  territory, 
in  violation  of  the  highest  expressed  au- 
thority of  the  territory,  is  not  also  void. 

But,  in  the  view  that  I  have  taken  of  the 
law,  we  are  not  left  to  the  somewhat  un- 
certain rules  of  construction.  The  power 
of  nniuiclpal  corporations  of  a  territory 
to  issue  bonds  lias  been  the  subject  of 
congressional  legislation.  By  acts  ap- 
proved March  2, 1SB7,  June  10,  1872,  (Rev. 
St.  §  188»,)  it  was  provided  "the  legislative 
assemblies  of  the  several  territories  shall 
not  grant  private  charters  or  special  priv- 
ileges, but  they  may,  by  general  incorpo- 
ratlou  act,  permit  persons  to  associate 
themselves  together  a?  bodies  corporate 
for  mining,  manufacturing,  and  other  in- 
dustrial pursuits,  or  in  the  construction 
and  operation  of  railroads,"  etc.  A  ques- 
tion having  arisen  as  to  whether  this  act 
o?  congress  did  not  take  away  entirely  the 
power  of  the  legislature  to  grant  charters, 
congress  passed  an  act,  the  substance  of 
which,  or  so  much  thereof  as  is  appli- 
cable to  the  matter  under  consideration,  is 
as  follows:  "That  the  words  'the  legisla- 
tive assembles  of  the  several  territories 
sliall  not  grant  private  charters  or  special 
privileges,'  in  section  1SS9,  Rev.  St.,  shall 
not  be-construed  as  proliibiting  the  legis- 
lative assemblies  of  the  several  territories 
of  the  United  States  from  creating  towns 
or  other  municipal  corporations,  •  •  • 
and  conferring  on  them    •    •    •    powers 
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and  prlrileges  necesaary  to  their  local  ad- 
mliilBtratlon.  •  »  »  But  nothing  herein 
shall  have  the  effect  •  •  ♦  to  author- 
ize any  Huch  corpora  tiou  to  Incur  hereafter 
any  debt  or  obligation  other  than  Buch  as 
Hhall  be  UL'cesaary  to  the  adniinlHtratton 
of  ita  Internal  affairs. "  Act  June8,  ISrS, 
(20  St.  101.) 

The  only  remaining  question  to  be  de- 
termined is  whether  a  county  is  a  munici- 
pal corporation,  within  the  meaning  of 
this  act.  That  a  county  is  a  corporation 
will  be  admitted;  that  It  is  not,  within 
the  strict  sense  of  that  term,  a  municipal 
corporation,  is  conceded.  I  think,  how- 
ever, that  an  examination  of  the  author 
Ities  will  lead  ns  to  the  conclusion  that, 
within  the  scope  of  the  inhibition  con- 
tained in  the  act  of  congress  just  referred 
to,  counties  may  be  regarded  as  munici- 

Sai  corporations.  It  Is  very  true  that  Mr. 
lllon,  in  his  treatise  of  the  Law  of  Mu- 
nicipal Corporations,  has  undertaken  to 
dlHtinguisb  between  "political."  "public," 
and  "civil,"  "municipal,"  and  t/oas/  cor- 
porations, wherein  he  holds  that  a  "school- 
district  or  county,  properly  speaking,  is 
not,  while  the  city  is,  a  municipal  corpo- 
ration." Volume  1,  p.  22.  The  references 
do  not  sustain  the  text,  while  the  latter 
part  of  the  section  shows  that  the  learned 
author  was  engaged  in  drawing  a  distinc- 
tion in  the  nature  of  a  preface  to  the  fol- 
lowing pages  of  his  work ;  for  he  con- 
tinues by  saying:  "The  phrase  'munici- 
pal corporation,*  in  the  contempiatlim 
of  th<8  treatise,  has  reference  to  incorpo- 
rated villages,  towns,  and  cities,  with 
powers  of  local  administration,  as  distin- 
gnished  from  other  public  corporations, 
snch  as  counties  and  qnaAi  corporations. " 
It  we  examine  the  authorities,  we  shall 
And  that  the  distinctions  drawn  as  to  dif- 
ferent kinds  <if  corporations  have  grown 
out  of  the  particular  function  socght  to 
be  invoked,  or  the  particular  liability 
sought  to  be  Imposed ;  e.  /f.,  a  county,  un- 
lihe  most  of  mnnicipal  corporations,  is 
not  responsible  for  the  turt-feasance  of  its 
ofRcers  and  agents,  becanse  snch  oificers 
and  agents  are,  In  a  large  sense,  the  offi- 
cers and  agents  of  the  state,— of  tl  e  peo- 
ple, In  their  political  capacity.  Neverthe- 
less a  county  Is  for  many  purposes  a  mu- 
nicipal corporation.  The  supreme  court 
of  Maryland,  In  the  case  of  Talhot  Co. 
Com're  V.  Commissioners  of  Queen  Anne's 
Co.,  gave  utterance  to  the  following:  "A 
county  is  one  of  the  public  territorial  di- 
visions of  the  state,  erected  and  organized 
for  public  political  purposes  connected 
with  the  administration  of  the  state  gov- 
ernment, and  especially  charged  with  the 
snperintendenoe  and  administration  of  the 
local  affulrs  of  the  community,  and  having 
in  its  nature  and  objects  a  municipal  or- 
ganlcation."  etc.  60  Md.  246.  The  su- 
preme court  of  Iowa  treats  the  subject  as 
tollowM:  "The  word  'municipal,'  as  orig- 
inally useil,  in  strictness  applied  to  cities 
only.  But  the  word  has  now  a  more  ex- 
tended meaning,  and,  wlien  applied  to 
corporations,  the  words 'political,' 'mu- 
nicipal,' and  'public 'are used  interchange- 
ably. A  municipal  corporation  Is  defined 
to  be 'a  public  corporation,'  created  by 
government  for  particular  purposes,  and 
v.27p,no.l2— 41 


having  subordinate  and  local  powers  of 
legislation,  a.  g.,  a  county,  city,'  etc." 
Curry  v.  District  Tp.  of  Sioux  City.  62 
Iowa,  102,  17  N.  W.  Bep.  1»1.  citing 
Bouv.  Law  Diet.;  Wiospear  v.  District 
Tp.  of  Uoiman.  37  Iowa,  542;  Land 
Co.  V.  Carroll  Co..  39  Iowa,  151,  To 
show  the  diversity  of  understanding  as 
to  what  constitutes  a  municipal  corpora- 
tion, I  quote  from  a  decision  of  tlie  su- 
preme court  of  Wlsconslu  to  this  effect: 
"Towns  are  olten  called,  in  common  par- 
lance, and  sometimes  unguardedly  in  stat- 
utes, 'municipal  corporations,'  in  connec- 
tion with  counties,  cities,  and  villages." 
Eaton  V.  Supervisors,  44  Wis.  468.  The  su- 
preme court  of  Missouri.  In  defining  a  cor- 
poration for  municipal  purposes,  says: 
"A  corporation  for  municipal  purposes 
is  either  a  municipality  such  as  a  city  or 
town,  created  especially  for  local  self-gov- 
ernment, with  delegated  legislative  pow- 
ers, or  It  may  be  asuhdivislon  of  the  state, 
tor  governmental  purposes,  sucb  as  acoun- 
ty,  a  school,  or  road-districts, "etc.  State 
V.  Leflingwell,  54  Mo.  458.  Mr.  Bouvier 
gives  the  following  definition  of  a  "munic- 
ipal corporation:"  "A  municipal  corpo- 
ration Is  a  public  corporation,  created 
by  government  for  political  purposes,  and 
having  subordinate  and  local  powers  of 
legislation,  e.  g.,  a  county,  town,  city." 
Citing  as  authority  for  this  definition  2 
Kent,  Comm.  275;  Ang.  &  A.  Corp.  929. 
There  is  another  decision,  however,  that, 
so  tar  as  the  decision  of  a  state  court  can 
be  regarded  as  authority,  settles  this 
question  beyond  controvers.v.  I  refer  to 
the  case  of  Dowlan  v.  County  of  Sibley,  de- 
cided by  the  supreme  court  of  Minnesota, 
and  reported  at  page  430,  36  Minn.,  and 
page  517,  31  N.  W.  Bep.  This  was  an  ap- 
peal to  the  district  court  from  the  deter- 
mination of  county  commissioners  in  pro- 
ceedings for  the  establishment  of  a  public 
ditch.  P  rom  the  judgment  of  the  district 
courtlt  was  appealed  to  thesupremecourt 
of  the  state.  Dickinson,  J.,  in  rendering 
the  opinion  of  the  court,  after  quoting 
the  provision  of  the  state  constitution 
as  follows,  "that  the  legislature  may  by 
general  law  or  special  act  authorize  mu- 
nicipal corporations  to  levy  assessments 
for  local  improvements,"  etc.,  said:  ""The 
question  now  presented  is  whether  the 
words  'municipal  corporations,'  as  here 
employed,  should  be  deemed  to  include 
counties.  At  the  time  of  the  adoption  of 
this  amendment,  counties  might,  with  pro- 
priety, be  termed  political  corporations. 
The  statute  declared  them  to  be  such, 
(len.  St.  1866,  c.  8,  §  75.  They  were  not. 
however,  in  the  proper  and  more  general 
use  of  the  term,  niuulcipal  corporations; 
yet,  for  the  purposes  of  general  designa- 
tion, it  is  not  uncommon  to  use  that  term 
in  a  sense  Including  such  qiias/ corpora- 
tions us  counties  and  towns,  and  so  some- 
times to  distinguish  public  or  political  cor- 
porations or  functions  from  those  which 
would  he  termed  private.  Thus,  In  our 
owu  decisions,  may  be  found  such  lan- 
guage as  this:  'A  municipal  corporation, 
—a  cily,  county,  or  town,'  (Harrington  v. 
Town  of  Plainview,  27  Minn.  •2'Z4-2J9.  6  N. 
W.  Bep.  777;)  'a county  or  other  munici- 
pal corporation,'  (County  of  Blue  Earth 
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V.  Railroad  Co.,  28  MInii.  508-607, 11  N.  W. 
Rep.  73.)  See.  also  Wlnspear  v.  District 
Tp.  of  Holman,  37  Iowa,  542;  Ex  parte 
Selma  &  G.  R.  Co..  45  Ala.  6»«-732.  -  After 
referrlDK  to  thecaseofStalev.LefflnKwell, 
54  Mo.  4r>8,  to  which  I  ha  re  alread.v  referred, 
the  learned  Jud^e  continues:  "A  late 
arnendment  to  our  constitution  prohibits 
the  enactment  of  special  or  private  laws 
';];rantlng  to  any  iudividnal,  asHocIatlon, 
or  corporation,  except  municipal,  any  spe- 
cial or  exclusive  privile>?e,  immunity,  or 
franchise  whatever.'  We  feel  no  doubt 
that  hero  the  exception  of  '  municipal '  cor- 
porations has  a  meaning  broad  enough 
to  include  counties  and  towns,"  etc. 
"Nor,  again,  is  it  apparent  why  the  power 
of  the  legislature  in  the  particular  here  in- 
volved should  be  unrestricted  as  respects  in- 
corporated municipalities,  and  whoUy  de- 
nied as  to  counties  and  towns.  Our  consid- 
eration of  this  question  has  led  us  to  the 
conclusion  that  the  words  '  municipal  cor- 
porations' in  the  proviso  under  considera- 
tion may  reasonably  be  construed  as  hav- 
ing the  broad,  rather  than  the  restricted, 
sense,  and  as  including  such  quasi  corpo- 
rations as  counties  and  towns."  In  view 
of  the  foregoing,  I  think  a  proper  defini- 
tion of  "counties"  may  be  given,  as  fol- 
lows: A  "county,"  when  it  represents  a 
subdivision  of  the  state  in  the  exercise  of 
those  functions  of  government  common 
to  all  the  people  of  the  state,  e.  g.,  in  the 
organization  of  courts  and  the  admin- 
istration of  the  law.  may  be  regarded  as 
a  public  corporation  of  a  quasi  political 
character.  But  when  It  deals  with  mat- 
ters which  relate  alone  to  the  Internal  pol- 
icy of  the  community  of  a  strictly  munic- 
ipal character,  such  as  the  issuance  of 
commercial  obligations  upon  which  it 
may  be  sued  as  if  it  were  a  private  individ- 
ual, it  is  a  municipal  corporation. 

If  my  construction  of  the  act  of  June  S, 
1878,  Is  correct,  it  is  conclusive  of  this  con- 
troversy. This  act  was  passed  just  20 
months  before  a  combination  composed 
of  the  officers  of  the  Southern  Pacific  Rail- 
road Company  and  the  county  ofilclals 
of  Santa  Fe  county  attempted  to  fasten  a 
debt  of  about  f 500,000  (for  the  principal 
and  interest  amounts  to  that  sum)  on  a 
people  two-thirds  of  whom  were  unable  to 
understand  the  language  in  which  the 
pretended  contract  was  written.  The  act 
of  con^resB  was  passed  to  pre  vent  the  per- 
petration of  such  wrongs.  It  was  no 
doubt  intpnded  to  operate,  and  did  oper- 
ate, as  a  disapproval,  and  therefore  as  an 
abrogation,  of  the  act  of  the  legislature  of 
this  territory  which  authorized  the  issu- 
ance of  bonds  of  this  character.  It  Is 
not  the  province  of  the  courts  to  deal 
with  the  policy  of  couKress,  otherwise 
much  might  be  said  in  commendation  of 
this  wise  legislation.  We  have  seen  terri- 
tories referred  to  as  beingin"a8tate  of  pu- 
pilage."  This  term  is  peculiarly  applica- 
ble to  this  territory.  In  a  very  striking 
sense  it  is  the  pupil  and  ward  of  the  na- 
tion. Pastorial  in  their  habits,  conserva- 
tive in  their  aspirations,  a  very  large 
portion  of  its  population  live  in  their 
mountain  homes,  and  follow  their  flocks 
as  did  their  fathers  before  them.  It  is 
the   business   of   the   courts   to   protect 


them,  and  to  see  that  their  homes  and 
their  property  are  not  conflscated  to  sat- 
isfy the  greed  of  corporations. 


(6  N.M.  388) 

Veeder  v.  FisK.    (No.  499.) 
(Sujureme  Court  of  New  Mexico.    Aug.  21, 1891.) 

Replevin — Okdek  of  Restitutios— Riohts  of 
Btranser  to  the  Recori>. 
Where  an  order  for  the  restitution  of  prop- 
erty Involved  in  a  replevin  suit  to  plaintiff,  in 
whose  favor  judgment  has  been  rendered,  affects 
a  stranger  to  the  record,  his  remedy  is  not  by 
summary  proceedings  affecting  the  judgment,  bat 
by  an  Independent  action. 

Appeal  from  district  court,  San  Miguel 
county;  Jambs  O'Bkikn,  Judge. 

Replevin  by  John  D.  W.  Veeder  against 
Calvin  Flsk.  Plaintiff  recovered  judg- 
ment, and  an  order  was  entered  for  the  res- 
storation  of  the  property  to  him.  The 
order  was  vacated,  and  plaintiff  appeals. 
Reversed. 

This  is  an  action  to  recover  posHesslon 
of  certain  chattels  and  personal  property 
detained  by  the  defendant.  A  writ  of  re- 
plevin directed  to  the  sheriff  had  been  lb- 
sued  in  behalf  of  plaintiff.  The  sheriff  exe- 
cuted the  writ,  and  delivered  the  property 
to  the  plaintiff,  In  whose  hands  it  re- 
mained four  days.  The  nheriff  then  took 
from  the  possession  of  plaintiff  a  portion 
of  the  property,  viz.,  one  Mosler,  Bomen 
&  Co.  safe,  the  property  In  controverB.y, 
and  delivered  it  to  one  C.  L.  Houghton. 
Plaintiff  recovered  a  Judgment,  and  an  or- 
der was  madefor  the  return  of  the  proper- 
ty to  him.  The  clerk  thereupon  issued  an 
order  In  the  nature  of  a  writ  of  reBtitution 
directed  to  the  sheriff,  requlriuK  hina  to  re- 
turn the  safeto  plaintiff.  The  sheriff,  who 
was  not  a  party  to  the  action,  and  had 
not  intervened  nor  claimed  any  interest  in 
the  controversy  prior  to  the  judgment, 
moved  for  leave  to  show  cause  why  he 
should  be  discharged  from  the  order  of 
restitution.  Over  the  objection  of  plain- 
tiff the  sheriff  was  allowed  toflleafllda- 
vltsto  support  his  motion  for  a  discharge, 
and  the  court,  after  considering  the  mo- 
tion and  affidavit,  vacated  the  order  for 
the  restitution  of  the  property. 

John  D.  W.  Veeder,  per  se.  W.  J.  Mills, 
for  appellee. 

Per  Curiam.  The  Judgment  below  is 
regular  on  its  face,  and  it  was  not  oi>ened 
or  set  aside.  The  order  for  restitution 
duly  followed  the  judgment,  being  a  nec- 
essary incident.  If  its  execution  injuri- 
ously affected  n  stranger  to  the  record,  h- 
had  an  obvious  remedy  by  an  independ- 
ent action,  but  no  right  to  any  summary 
proceedings  affecting  the  judgment  or  its 
result.  TnereJore  the  order  vacating  the 
order  for  restitution  was  by  inadvertence 
irregularly  made,  and  must  be  reversed, 
and  the  case  is  remanded  to  the  district 
court  for  further  action  not  Inconsisteut 
with  this  opinion 

"• />M  38S) 

Hughes  v.  Di'nlap.    (No.  14,114.) 
(.Supreme  Court  of  California.     Sept  36,  1891.) 

Trial— Rejectin-o  Fisdi.ngs  op  Jubt— Isjdko- 
Tiov  AND  Damages. 
Since,  in  California,  where  a  legal  and  an 
equitable  remedy  are  sought  in  the  same  action. 
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each  remedy  must  be  ^vemed  by  the  same  law 
that  would  apply  if  the  other  remedy  had  not 
been  askud,  it  is  error  for  the  court,  in  an  action 
for  an  injunction  and  for  past  damages,  to  reject, 
without  motion  for  a  new  trial,  the  flndings  of 
the  jury  as  to  both  remedies,  since,  in  so  far  as 
damac[es  are  asked,  the  remedy  is  legal,  and 
plaintiS  is  entitled  to  a  Jury  triaL 

Department  2.  Appeal  from  Buperior 
conrt,  Kern  county;  R.  E.  Arick,  Judge. 

Action  byUlram  Hushes  against  Calvin 
Dunlnp  for  an  iujanction  and  damages. 
Judgment  for  plaintiff.  Defendant  ap- 
peals.   Reversed. 

Alvin  FityAot  appellant.  B.  Brundaze, 
for  respondent. 

MoFabi.and,  J.  in  the  complaint  plain- 
tiff avers  that  tie  is  ttie  owner  and  in  pos- 
session of  a  large  tract  of  land,  valuable 
mainly  for  pasturage,  for  wlilcli  purpose 
be  has  it  Inclosed  by  a  substantial  fence; 
that  "during  the  last  two  montha"  de- 
fendant has  torn  down  and  destroyed 
said  fence  at  various  points,  and  thrftat- 
ens  to  continue  to  do  so,  to  plaintiff's 
damage  in  the  sum  of  $5,000.  It  is  furtlier 
averred  that  defendant  is  insolvent,  and 
that  if  he  continues  to  destroy  and  keep 
oi>en  said  fence,  he  will  cause  plaintiff  ir- 
reparable damage.  The  prayer  is  for 
Judgment  for  :$5,000  damage,  and  an  in- 
junction to  restrain  d<ffeuUant  from  con- 
tinuing uaid  acts.  The  answer  of  defend- 
ant contains  a  denial  of  the  avermontH  of 
the  complaint,  and  for  a  separate  defense 
avers  that  there  are,  and  for  more  than 
25  years  have  been,  certain  public  roads 
over  and  through  said  land  ;  that  recently 
plaintiff  had  built  fences  across  said  pub- 
lic roads;  that  defendant  is  road-overseer 
of  the  (liHtrict;  and  that  in  discharge  of 
his  duties  as  such  he  nad  removed  the 
said  fences  where  they  crossed  and  oti- 
structed  said  roads,  but  had  not  inter- 
fered with  said  fences  at  any  other  place. 
At  the  trial  a  jury  was  Impaneled  on  mo- 
tion of  defendant,  and  certain  issues  of 
fact  were  referred  to  the  jury  concerning 
the  existence  of  public  roads  over  the  land; 
what  damege,  if  any,  was  done  plaintiff 
by  the  acts  of  defnndant,  etc.  The  jury 
retured  a  verdict  on  ail  such  issues  favor- 
able to  defendant,  and  found  that  there 
were  certain  public  roads  where  defendant 
bad  removed  the  fences,  and  that  plaintiS 
bad  suffered  no  damage.  Afterwards  the 
court  made  flndiugs  in  which  it  states 
that  it  "refuses  to  adopt  said  findings  of 
the  jury,  and  rejects  each  and  every  there- 
of,"  and  proceeds  to  find  all  the  issues 
which  bad  been  passed  on  by  the  jury  the 
other  way  and  favorably  to  plaintiff,  and 
finds  that  plaintiff  was  damaged  by  said 
acts  of  ddendant  In  the  sum  of  $100. 
Upon  these  findings  Judgment  was  ren- 
dered against  defendant  for  f  100  damage 
and  costs,  and  perpetually  enjoining  bim 
from  opening  or  Intei-ferlng  with  said 
fences.  From  this  judgment,  and  from  an 
order  denying  a  new  trial,  defendant  ap- 
peals. 

The  first  point  made  by  appellant  is 
that  the  court  erred  In  disregarding  the 
verdict  of  the  jury  and  setting  it  aside 
without  the  proceeding  of  a  motion  for  a 
new  trial.  This  point  Is  certainly  well 
taken ;  so  tar,  at  least,  aa  the  issue  of  dam- 


ages is  concerned.  It  has  long  since  been 
held  that  under  oar  system  a  legal  and 
equitable  remedy  maybe  sought  in  the 
same  action;  bat  each  remedy  must  be 
governed  by  the  same  law  that  would  ap- 
ply to  it  if  the  other  remedy  had  not  also 
been  asked  for.  An  action  to  recover 
damages  for  past  trespasses  Is  as  clearl,7 
a  legal  remedy  as  any  that  could  be 
named,  and  it  is  an  action  in  which  a  par- 
ty cannot  be  deprived  of  a  jury  trial.  For 
this  reason,  therefore,  the  judgment  and 
order  must  be  reversed. 

The  question  whether  or  not  the  defend- 
ant was  entitled  to  have  other  issues  in 
the  case  submitted  to  a  jury  has  not  been 
discussed  by  counsel  for  appellant;  and  It 
is  a  question  too  important  to  be  flnall.r 
disposed  of  without  the  fullest  argument 
and  consideration.  There  is  a  disposition 
to  assume  that  the  right  to  a  jury  trial  Is 
determined  entirely  by  the  form  of  action 
which  the  plaintiff  cbooses  to  adopt.  We 
had  occasion, In  Donahue  v.Meister,  (Cal.) 
25  Pac.  Rep.  1096,  to  say  that  such  a  posi- 
tion is  not  tenable.  If  two  coterminous 
owners  of  land  have  a  dispute  about  the 
ownership  of  a  piece  of  land  lying  along 
the  common  boundary,  and  one  brings  an 
action  of  ejectment  to  recover  it,  undoubt- 
edly the  other  would  be  entitled  to  a  jury 
on  the  trial  of  the  cause.  But  suppose  be 
chooses  to  bring  an  action  for  an  injunc- 
tion, averring  that  the  other  party  is  cut- 
ting timber,  or  committing  some  other 
waste,  on  the  disputed  territory,  and 
praying  to  have  him  enjoined  from  so  do- 
ing, without  asking  for  damages;  would 
the  defendant.  In  that  case,  be  deprived  of 
the  right  to  a  jury  trial?  In  the  case  at 
bar,  if  the  plaintiff  had  merely  asked  for 
damages  caused  by  the  alleged  acts  of  the 
defeudant.the  action  would  have  been  the 
common  action  of  trespass ;  in  which  de- 
fendant, of  course,  would  have  been  enti- 
tled to  a  jury.  Does  the  fact  that  be  also 
prayed  for  an  injunction  take  away  from 
him  the  right  to  have  the  real  Issues  of 
fact  tried  by  a  jury?  Of  course,  it  is  al- 
ways for  the  judge  sitting  as  a  chancellor 
to  determine  whether,  when  certain  rights 
are  established,  he  will  grant  an  equitable 
remedy  prayed  for,  or  compel  a  party  to 
be  satisfied  with  his  legal  remedy;  but 
when  the  asserted  rights  upon  which  any 
remedy  must  rest  are  legal  rights,  and 
cognizable  in  a  court  of  law,  must  not 
those  rights  be  determined  according  to 
the  methods  of  a  common-law  conrt? 
And,  in  such  a  case,  can  a  party  be  de- 
prived of  his  constitutional  privilege  of 
a  jury?  "The  writ  of  Injunction,  being 
largely  a  preventive  remedy,  will  not  ordi- 
narily be  granted  when  the  parties  are  la 
dispute  concerning  their  legal  rights,  until 
the  right  Is  established  at  law;  and  If  the 
right  for  which  protection  is  sought  is  de- 
pendent upon  disputed  questions  of  law 
which  have  never  been  settled  by  the 
courts  of  the  state,  and  concerning  which 
there  is  an  actual  and  existing  dispute, 
equity  will  withhold  relief  until  the  quefi- 
Hons  of  law  have  been  determined  by  the 
proper  courts. "  High.  Inj.  S  8.  In  Pom. 
£q.  .lur.  §  116,  it  is  said,  on  the  subject  oi 
the  blending  of  legal  and  equitable  reme- 
dies underoarsystem.asfollowa:  "Acom- 
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plete  amulgamatfon,  howcTer,  is  not  pos- 
sible, so  long  aa  the  Jury  trial  is  retained 
in  legal  actions.  Ttiere  is  certainly  no  im- 
possibility, nor  even  difflculty,in  requirinK 
a  Jury  to  decide  tlie  issues  of  fact  upon 
wliich  tlie  riglit  to  many  kinds  of  equita- 
ble remedies  depends.  This  is  the  province 
of  a  jury  in  legal  actions;  the  court  pro- 
nouncing the  Judgment  upon  their  verdict. 
A  jury  is  clearly  incompetent  to  frame  and 
deliver  a  decree  according  to  the  doctrines 
and  methods  of  equity;  but  there  can  be 
no  real  obstacle  in  the  way  of  its  ascer- 
taining the  facts  by  its  verdict,  and  leav- 
ing the  court  to  shape  the  decree  and 
award  the  relief  based  upon  these  facts. 
In  many  species  of  equitable  remedies." 

We  have  made  the  above  reniarlcs  and 
quotations  for  the  purpose  of  calling  at- 
tention to  the  subject;  for  the  right  of  a 
jury  trial  in  cases  in  form  equitable  has 
not  been  very  clearly  defined.  The  action 
for  trespass  upon  real  property,  with  a 
prayer  tor  an  injunction,  was  very  com- 
mon In  the  early  history  of  this  state.  It 
was  frequently  used  to  determine  mining 
and  water  rights,  and  it  was  generally 
conceded  that  either  party  had  the  right 
to  a  jury  trial.  See  Gates  v.  Kieff,  7  Cal. 
124;  Mining  Co.  v.Clarkin,14  Cal.  543;  More 
▼.  Massini,  32  Cal.  594.  The  general  sub- 
ject la,  no  doubt,  full  of  difficulties,  and  we 
have  thus  alluded  to  it.  so  that  we  may 
not  be  considered  as  holding,  in  the  caes 
at  bar,  that  the  issue  of  damages  is  the 
only  one  as  to  which  the  appellant  was 
entitled  to  a  jury.  There  are  no  other 
points  in  the  case  necessary  to  be  noticed. 
Judgment  and  order  raversed,  and  cause 
remanded  for  a  new  trial. 

Weconcnr:  Bbattt,C.J.:  Db  HayeNiJ. 


(n  Cal.  307) 

Johnson  t  King  et  at.    (No.  14,321.) 

(Supreme  Court  of  Califomta.     Sept.  21, 1891.) 

FORECLOSCKK— DePICIBNCT  JUnOMENT— APPIWlr- 

130XD — Liability  of  Sl-uett. 
Where  a  deficiency  judgment  on  foreclosure 
was  rendered  against  the  mortgagor,  and  an  ap- 
peal was  taken  by  a  defendant  who  was  in  pos- 
session and  desired  to  prevent  a  sale  pending  tbe 
appeal,  tbe  surety  on  an  appeal-bond,  stipulating 
tliat  appellant  will  pay  any  deficiency  arising  on 
the  foreclosure  sale,  is  liable  for  such  deficiency 
under  Code  Civil  Vroc.  Cal.  jj  915,  providing  that 
a  judgment  of  foreclosure  shall  not  be  stayed 
unless  there  be  an  undertaking  "on  the  part  of 
tbe  appellant"  that  he  will  not  commit  waste 
during  Qis  possession  of  tbe  property,  and  that, 
"when  the  judgment  is  for  the  sale  of  mortgaged 
premises,  and  the  payment  of  a  deficiency  aris- 
ing upon  the  sale,  the  undertaking  must  also  pro- 
Tide  for  tbe  payment  of  sucb  deficiency. " 

Department  2.  Appeal  from  superior 
court,  San  Bernardino  county ;  0.  W.  C. 
BowELi.,  Judge. 

Action  by  Nat  Johnson  against  King 
and  others  on  an  appeal-bond.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

C'tias.  R.  Gray,  for  appellants.  Barrls 
&  Gref^g,  for  respondent. 

McFari.and,J.  Tblais  an  action  against 
the  sureties  on  an  undertaking  on  ap- 
peal. Judgment  was  rendered  for  plain- 
tiff on  tbe  pleadings,  and  defendants  ap- 


peal. The  action  on  which  the  undertak- 
ing was  given  was  brought  by  plaintitt 
herein  against  one  Winders,  one  McDuftee, 
and  several  other  defendants,  tu  forclosa 
a  mortgage  executed  by  said  Winders  to 
plaintiff.  McDuffee  was  in  pomHesHion  of 
the  mortgaged  premises  at  the  time  tbe 
action  was  coniiueuce<l.  Judgment  was 
rendered  in  that  action,  foreclosing  the 
mortgage  against  all  thi-  defendants,  with 
the  usual  provisions  for  a  deficiency  judg- 
ment against  tbe  mortgagor.  McDuHee 
a|)pealed  from  the  Judgment  and  from  an 
order  denying  a  new  trial;  and  for  the 
purpose  of  staying  execution  the  defend- 
ants In  the  present  action  executed  uu 
undertaking  in  the  statutory  form  on  tbe 
part  of  said  McDuffee,  in  which  they  un- 
dertook that,  if  the  Judgment  should  be 
attlrmed.  or  the  appeal  dismissed,  "said 
appellant  w'll  pay  any  deticiency  arising 
upon  the  sale  of  the  premises  dpscribed  in 
said  Judgment."  The  judgment  and  or- 
der appeiiled  from  were  afterwards  af- 
firmed, and  after  the  sale  of  the  premises 
there  was  a  deficiency  within  the  penal 
sum  of  tbe  umlertaking,  for  which  the 
judgment  in  the  case  at  bar  was  rendered. 
The  only  point  made  by  appellant  which 
seems  neceHsary  to  bo  noticed  is  that, 
because  McDuffee  was  not  the  mortgagor 
In  the  foreclosure  suit,  and  because  no  de- 
ficiency judgraentcould  be  rendered  against 
him,  therefore  the  parties  on  the  under- 
taking are  not  liable  to  pay  such  sntticien- 
cy.  It  seems  to  he  contended  that  such 
an  undertaking  can  be  legally  given  only 
by  the  party  against  w  hom  the  ueficiency 
Judgment  could  be  rendered.  But  the  un- 
dertaking Is  an  Independent  obligation, 
founded  on  tbe  provinions  of  the  statute 
which  apply  to  the''8-^pellnnt,"  whoever 
be  may  be.  Section  &i6.  Code  Civil  Proc. 
provides  that  a  Judgment  of  foreclosnre 
shall  not  be  stayed  unless  there  be  an  un- 
dertaking "  on  the  part  of  the  appellant 
•  ♦  •  to  the  effect  that  during  the  poa- 
sesslon  of  such  property  by  the  appellant 
he  will  not  commit  waste,"  etc.;  and 
that,  "when  the  judgment  is  for  the  itale 
of  mortgaged  premises  and  the  payment 
of  a  deficiency  arising  upon  the  sale,  the 
undertaking  must  also  provide  for  the 
payment  of  such  deficiency. "  This  lan- 
guage clearly  applies  to  a  defendant  -who 
appeals,  whether  he  be  the  mortgagor  or 
a  party  wlio  claims  the  mortgaged  prem- 
ises and  desires  to  prevent  a  sale  and  en- 
Joy  the  property  during  the  pendency  of 
the  appeal.  There  are  no  other  points 
made  by  appellants  which  require  special 
notice.    Judgment  affirmed. 

We  concur:     Beatty,  C.  J.;  Db   Ha- 
ven, J. 

(»1  Cal.  194) 

Fobs  et  nl.  v.  Hi.nkell.    (No.  14,014.) 
(Supreme  Court  of  California.    Sept.  14,  1891.) 

PuBUO  liAiins — Mexican  Okants — Lauds  Sub 
Jl'bice. 
When)  the  claim  to  the  Mexican  grant  ot 
Rancho  San  Jose  was  confirmed  in  1854,  and  it* 
boundaries  establisbed,  the  lands,  being  within 
the  exterior  limits  of  the  claimed  grant,  but  out- 
side the  fixed  boundaries,  were  not  glib  judice, 
because  the  patent  was  not  issued  until  1875;  and 
a  patent  of  sucb  outlying  lands,  issued  to  tho  S. 


Digitized  by  V^OOQ IC 


Cal.) 


rOSS  V.  HINKELL. 


645 


■p.  R.  Co.,  ander  Acts  Cone.  July  27,  1886,  and 
March  8,  1871,  is  ralid.  McFarlaxd,  J.,dlasent- 
iag. 

In  bank.  Appeal  from  superior  court, 
Lor  Angeles  county:  Walteb  Van  Dyee, 
JudRe. 

Action  of  ejectment  by  Carrie  L.  Fobb 
and  Frank  Fobs  against  Joseph  Hlnkell. 
Judgment  for  defendant.  PlalntifTs  moved 
for  a  new  trial,  -which  being  donled,  they 
appealed  From  the  judgment  and  the  order 
denying  the  motion.    Reversed. 

Edwin  Baxter,  for  appellants.  Will D. 
Gould  and  Jaiuea  H.  lilanc,  for  respond- 
ent. 

Hahrison,  J.  Upon  the  former  appeal 
in  this  case  (78  Gal.  158,  20  Pac.  Eep.  393) 
the  cause  was  remanded,  with  directions 
to  the  court  below  "to  find  on  the  testi- 
mony already  Introduced,  andsuch  further 
testimony  as  may  be  introduced  by  either 
party,  whether  or  not  the  laud  in  suit 
was,  on  the  3d  day  of  April,  1871,  within 
the  exterior  boundaries  of  the  Rancho 
San  Jose,  as  granted  by  the  Mexican  gov- 
ernment, and  on  such  findings  to  enter 
]udRm<>nt. "  In  pursuance  of  this  direc- 
tion, tlie  court,  upon  such  evidence  as  was 
offered  upon  this  issue  at  the  subsequent 
trial,  found  "  that  the  land  in  suit  was,  on 
the  8d  day  of  April,  1871,  within  the  exte- 
rior boundaries  of  the  Rancho  San  Jose, 
as  granted  by  the  Mexican  government, " 
and  rendered  jnditment  for  the  defendant. 
Plaintiffs  moved  for  a  new  trial,  and  from 
the  order  denying  their  motion,  as  well 
as  from  the  Judgment,  they  have  appealed 
to  this  court. 

It  is  insisted  upon  the  part  of  the  re- 
tpondeuL  that  this  court, by  the  following 
language,  used  in  its  opinion  upon  the 
former  appeal,  viz. :  "What  the  exterior 
limits  of  such  granted  rancho  were  must 
be  determined  by  the  expedlente  of  the 
grant  issued  by  the  Mexican  government, 
Including  petition,  dlsefio,  and  grant,  the 
bonndarles  designated  in  which  may  be 
identified  by  parol  evidence," — thereby 
limited  the  teBtimony  upon  which  the 
court  below  was  to  make  Its  finding  upon 
this  issue.  These  were,  however, words  of 
definition,  rather  than  of  enumeration, 
and  must  be  read  In  connection  with  the 
subsequent  direction  to  the  court  to  make 
Its  finding  "on  the  testimony  already  In- 
troduced, and  such  further  testimony  as 
may  be  introduced  by  either  party. "  The 
former  appeal  was  taken  upon  the  Judg- 
ment roll  alone,  and,  as  the  "testimony 
already  Introduced"  was  not  then  before 
this  conrt,  it  cannot  be  presumed  that  it 
intended  to  make  any  reference  to  the 
character  of  the  evidence  already  taken, 
or  to  limit  the  character  of  the  "further 
testimony"  which  ml^ht  be  introduced  by 
either  party  for  the  purpose  of  enabling 
the  court  below  to  make  its  finding  upon 
this  issue.  It  then  appeared  from  thefind- 
Ings  that  on  the  3(1  day  of  April,  1871,  the 
date  when  the  route  of  the  Southern  Pn- 
ciflo  Railroad  was  definitely  located,  the 
land  in  question  was  within  the  "claimed 
exterior  limits"  of  a  valid  Mexican  grant 
of  the  Rancho  San  Jose,  and  by  reason 
thereof  was  svbjadlcn.  This  finding  was 
based  upon  another  finding  that  by  the 


Thompson  survey,  made  in  1868,  the  lands 
in  controversy  were  included  within  the 
exterior  limits  of  said  rancho  until  said 
survey  was  i*e]ected  in  1875:  while  by  the 
Hancock  survey,  which  hud  been  previ- 
ously made,  and  which  was  afterwards 
substantially  approved,  and  a  patent 
thereon  issued  in  1875,  the  lands  were  ex- 
cluded from  the  exterior  limits  of  the 
rancho.  This  court,  in  its  opinion,  held 
that  whether  the  land  in  controversy 
was  siih  Judlce  was  the  ultimate  fact 
which  the  court  below  should  have  found, 
saying:  "The  exterior  limits  of  therancho 
do  not  depend  on  any  survey  made  of  it." 
The  record  then  before  this  court  did  not 
disclose  the  character  of  the  grant, — 
whether  It  was  a  grant  of  quantity  with- 
in exterior  limits,  or  a  grant  of  a  specific 
tract,  either  by  name  or  with  definite 
boundaries;  and  the  court.  In  its  direc- 
tion, did  nothing  more  than  indicate  that 
the  issue  could  be  found  upon  any  compe- 
tent evidence. 

By  the  record  which  is  now  brought  be- 
fore us  on  this  appeal  it  appears  that  the 
grant  was  of  a  specific  tract  of  which  Jn- 
ridlcal  possession  had  been  given  by  the 
Mexican  government,  and  that  the  final 
decree  otconflrmatlon  by  the  United  States 
was  of  the  land  embraced  within  the 
boundaricH  described  in  said  Jnrldical  pos- 
session. From  the  testimony  before  the 
court  It  appeared  that  in  April,  1S37,  the 
Mexican  government  made  a  grant  to 
Ygnnclo  Palomai-es  and  RIcardo  Vejar  of 
the  "place  called  'San  Jose,'"  and  that  in 
August  of  that  year  juridicnl  possession 
thereof  was  given  them,  with  the  follow- 
Ing  specific  boundaries,  viz.:  "Commenc- 
ing at  the  foot  of  a  black  willow  tree. 
which  was  taken  for  a  corner,  and  be- 
tween the  limbs  of  which  a  dry  stick  was 
placed  in  the  form  of  n  cross;  thence  troou 
east  towards  the  west  9,700  varas  to  the 
foot  of  the  bills  called  'Las  Lomas  de  1m 
Puente,'  taking  for  a  landmark  a  large 
walnut  tree  on  the  slope  of  a  small  hill  on 
the  side  of  the  road  which  passes  from  the 
said  San  Jose  to  La  Puente,  making  a  cu: 
[caladura"]  on  one  of  its  limbs  witii  a 
hatchet;  thence  in  a  direction  about  from 
Bonth  to  north  10,400  varas  to  the  arroyo 
[creek]  of  San  Jose,  opposite  a  high  hill, 
where  a  large  oak  was  taken  as  a  bound- 
ary, in  which  they  fixed  the  head  of  a  beet, 
and  chopped  some  of  its  limbs ;  thence  in 
a  direction  from  west  to  east  10,600  varas 
to  the  arroyo  [creek]  of  Ran  Antonio,  tak- 
ing for  a  corner  some  young  cotton-wood 
trees  which  are  near  each  other,  marking 
rroHses  in  the  bnrk;  thence  about  from 
norUi  to  south  9,700  varas  to  the  foot  of 
the  black  willow,  the  place  of  beginning." 
In  1852  the  grantees  presented  to  the  land 
commission  their  petition  for  a  confirma- 
tion of  the  grant,  and  on  the  Slst  of  Janu- 
ary, 1854,  the  commission  adjudged  the 
claim  to  be  valid.  From  this  decision  the 
United  States  took  an  uppeal  to  the  dis- 
trict court  for  the  southern  district  of  Cali- 
fornia, and  that  court  afilrmed  ttie  decle^- 
ion  of  the  land  commission.  In  Its  decree 
speciHcally  designating  the  lands  of  which 
confirmation  was  made  by  the  same 
boundaries  as  ^hose  given  by  the  act  of  Ju- 
ridical possession.    The  attorney  general 
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having  given  notice  tbat  ttie United  States  | 
would  not  prosecute  an  appeal  therefrom, 
tlie  district  court,  at  its  December  term, 
]858,  decreed  tbat  tbe  claiinautB  mifcbt 
proceed  upon  its  said  decree  as  upon  a 
final  decree,  and  thereafter,  viz.,  January 
20, 1875.  a  patent  (or  said  lauds  was  iBsaed 
to  the  claimants.  I 

Upon  thi6  testimony,  as  soon  as  it  was  j 
shown  to  the  court  that  tbe  land  In  con-  i 
troverHy  is  not  included  within  tbe  lines  of 
tbe  patent,  the  court  should  have  found 
tbat  it  was  not,  on  tbe  3d  day  of  April, 
1871,  "  within  tbe  boundaries  of  the  Rancho 
San  Jose,  as  granted  by  the  Mexican 
government. "    The  only  lands  which  were 

granted  "  by  theMexican  government  are 
tho83  which  were  Included  within  the  nat- 
ural boundaries  fixed  by  the  juridical 
poHscuslon.  That  was  a  segregation  or 
location  by  the  Mexican  government,  and 
u  determination  by  that  government  of 
the  land  within  the  liujits  of  the  disefio, 
wbicb  It  bad  granted,  and  was  binding 
upon  this  government.  "By  this  proceed- 
ing— called  In  the  language  of  tbe  country 
'the  delivery  of  Juridical  possession' — the 
land  was  separated  from  the  public  do- 
main, and  what  was  previously  a  grant 
of  quantity  became  a  grant  of  a  specidc 
tract.  The  record  of  a  proceeding  of  this 
nature  must  necessarily  control  tbe  ac- 
tion of  tbe  officers  of  the  United  States  in 
surveying  land  claimed  under  a  confirmed 
Mexican  grant."  Graham  v.  U.S., 4  Wall, 
259.  "This  proceeding  involved  an  ascer- 
tainment and  settlement  of  the  bounda- 
ries of  the  lands  granted  by  the  appropri- 
ate officers  of  tbe  government  specially 
designated  for  that  purpose,  and  bas  all 
the  force  and  efficacy  of  a  judicial  deter- 
mination to  bind  the  former  government, 
and  is  equally  binding  upon  the  officers  of 
our  government."  U.  S.  v.  Pico,  6  Wall. 
536.  "Where  the  original  grant  does  not 
locate  the  subject  of  the  grant,  as  where  a 
number  of  square  lengues  is  granted  to 
be  located  within  a  certain  diHtrict,  tbe 
delivery  of  possession  within  tbe  district 
renders  tbe  title  complete,  and  defines  the 
location  of  the  grant.  The  cases  referred 
to  by  the  plaintiff  were  grants  of  specific 
ranches,  plantations,  or  places  hiving 
weil-known  names;  and  tbe  boundaries 
designated  In  the  acts  of  possession  ascer- 
tained their  actual  extent  and  limits,  and 
hence  were  controlling  when  a  question  of 
title  arose."  Pinkerton  v.  Ledous,  129  U. 
8.  346,  9  Sup.  Ct.  Rep.  399.  In  the  decree  of 
confirmation,  rendered  by  the  district 
court,  these  lands  were  specifically  de- 
8crit>ed  by  the  same  natural  boundaries 
as  tliose  designated  in  the  act  of  juridical 
poBsesHlon:  and  this  decree  was  a  final 
determination  by  the  Hnlted  States  that 
these  boundaries  were  tbe  exterior  limits 
of  tbe  grant,  and  Tbat  the  lands  outside 
of  thoHe  limits  were,  so  far  as  the  claim- 
ants were  concerned,  public  land.  "  Where 
the  grant  was  by  metes  and  bounds,  or 
where  proceedings  before  the  Mexican  au- 
thorities, such  as  took  place  upon  a  jurid- 
ical delivery  of  possetislon,  bad  estab- 
lished the  boundaries,  or  where  from  any 
other  source,  pending  the  proceedings  (or 
a  confirmation,  the  boundaries  were  indi- 
cated, it  was  proper  (or  the  board  to  de- 


clare them  Id  its  decrees."  U.  S.  ▼.  Sepul- 
reda.  1  Wall.  104.  Where  the  decree  of 
confirmation  is  by  metes  and  bounds,  the 
survey  must  conform  to  the  decree.  Hig- 
ueras  v.  U.  S.,  5  Wall.  827.  "The  decree 
Is  a  finality,  not  only  on  the  question  of 
title,  hut  as  to  tbe  boundaries  which  it 
specifies."  U.  S.  v.  Halleck,  1  Wall,  4.39. 
Tbe  subsequent  survey,  upon  which  tbe 
patent  was  Issued,  was  the  ascertainment 
of  these  natural  boundaries.  It  was  nec- 
essary tbat  they  should  be  delineated 
upon  tbe  surface  of  the  earth  with  their 
relation  to  the  sectional  lines  of  the  gov- 
ernment surveys  before  the  patent  could 
issue,  but  the  issuance  of  the  patent  upon 
the  lines  of  tbat  survey  became  the  au- 
thentic record  that  those  lines  were  tbe 
correct  boundaries  of  the  grant  as  made 
by  tbe  Mexican  government.  Although 
the  patent  was  not  issued  until  1S75,  yet 
the  boundaries  of  the  land  for  which  It 
was  Issued  were  definitely  fixed  when  tbe 
district  court  rendered  its  decree  of  confir- 
mation, and  at  no  time  thereafter  was  the 
land  in  question  subjudlce. 

This  evidence,  viz.,  the  act  of  juridical 
possession,  the  decree  of  confirmation,  in 
which  tbe  land  confirmed  was  specifically 
described,  and  the  patent  issued  thereon, 
was  conclusive  upon  the  court  in  deter- 
mining the  issue  before  It.  All  the  other 
evidence  that  was  offered  could  bave  no 
weight  or  effect  in  impairing  its  coucio- 
slveness.  By  the  expediente  it  appeared 
that  the  land  granted  was  a  place  within 
tbe  boundaries  of  the  dlseilo;  and  after 
the  juridical  possession  was  given,  the  dU 
seiio  ceased  to  have  any  function  in  deter- 
mining tbe  land  that  was  granted,  but  for 
all  purposes  connected  with  the  grant  was 
merged  In  tbe  act  of  juridical  possession. 
Neither  the  Hancock  survey  nor  the 
Thompson  survey,  nor  the  evidence  of 
any  surveyor,  was  competent  to  defeat 
the  effect  of  the  patent,  or  to  show  tbat 
any  lands  not  Included  therein  had  been 
granted  by  the  Mexican  government,  for 
the  reason  tbat  it  bad  already  been  estab- 
lished by  tbe  decree  of  the  court  tbat  only 
the  lands  embraced  in  tbe  patent  had  been 
BO  granted.  It  may  t>e  observed  with  ref- 
erence to  the  testimony  of  the  surveyors 
Moore  and  Bernell,  that  they  did  not  testi- 
fy that  the  land  In  question  was  within 
tbe  boundaries  of  the  juridical  possession, 
or  of  tbe  land  described  in  the  decree  of  the 
district  court;  their  testimony  being  tbat 
it  was  within  the  limits  of  the  dlseflo,  tbe 
map  of  partition,  and  tbe  Thompson 
survey. 

It  is  urged  by  the  respondent  that  not- 
withstanding itappears  from  tbe  terras  of 
the  decree  of  confirmation,  as  well  as  from 
tbe  patent, that  the  Rancho  San  Jose,  "as 
granted,"  did  not  Include  tbe  land  In  con- 
troverny.yet  tbe  grant  including  this  land 
was  suftjud/ce  until  the  final  rejection  of 
the  Thompson  survey,  for  the  reason  that 
it  was  included  therein,  and  therefore  was 
claimed  to  be  within  the  exterior  limits  of 
the  grant.  We  cannot  assent  to  this 
proposition.  Lands  are  not  Bub  JadJce 
unless  tbe  claim  to  tbem  Is  pending  and 
undetermined  before  some  tribunal  com* 
petent  to  pass  upon  their  validity.  The 
question  of  the  extent  to  which  a  claim  for 
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lands  under  a  Mexican  grant  wovild  render 
then]  subJuOice  was  dtscunsed  In  Uoolan 
V.  Carr,  125  U.  B.  618,  8  Sup.  Ct.  Rep.  1228, 
and  in  the  opinion  of  the  court  In  that 
case  J  uBtlce  Mi  i.lgr  Bays :  "Those  Mexican 
clainiB  were  often  described,  or  attempted 
to  be  described,  by  specific  boundaries. 
They  were  often  claims  for  a  definite  quan- 
tity of  land  within  much  larRer out-bound- 
aries, and  they  were  frequently  described 
by  the  name  ol  a  place  or  ranch.  To  the 
extent  of  the  claim,  when  the  ^rant  was 
for  land  with  specific  boundaries,  or 
known  by  a  particular  name,  and  to  the 
extent  of  the  quantity  claimed  within  out- 
boundaries  containing  agreater area, they 
are  excluded  from  the  grant  to  the  rail- 
road company.  Indeed. this  exclusion  did 
not  depend  upon  the  validity  of  the  claim 
asBerted,  or  Its  final  establishment,  but 
npon  the  fact  that  there  existed  a  claim  of 
a  right  under  a  grant  by  the  Mexican 
government  which  was  yet  undetermined, 
and  to  which,  therefore,  the  phrase  'pub- 
lic lands'  could  not  attach,  and  which  the 
statute  did  not  Include,  although  it  might 
be  foand  within  limits  prescribed  on  each 
side  of  the  road  when  located."  From 
this  opinion  It  will  be  seen  that  the  claim, 
In  order  to  render  the  land  sub  Judice, 
must  be  based  upon  a  right  yet  undeter- 
mined, and  must  also  be  limited  to  the 
lands  within  the  boundaries  of  the  grant, 
whether  It  be  for  quantity  or  for  a  specific 
tract.  The  mere  claim  that  lands  are 
within  the  exterior  limits  of  a  grant,  after 
there  has  been  a  flniil  determination  that 
they  are  not  so  Included,  will  not  make 
them  suhjudke.  As  a  claim  for  lands  out- 
side of  the  exterior  boundaries  of  a  grant 
of  quantity  would  have  no  effect,  so, 
where  the  grant  is  for  a  place  with  specific 
boundaries,  no  right  can  be  created  by  a 
claim  for  lands  not  included  within  those 
boundaries.  In  the  ordinary  case  of  a 
grant  of  quantity  within  exterior  limits 
theclalm  will  embrace  all  the  lands  with- 
in those  boundaries  until  the  segregation 
of  the  quantity  which  was  granted  by  the 
Mexican  gorernment,  for  until  then,  al- 
though the  validity  of  the  claim  has  been 
established,  its  extent  has  not  been  fixed. 
In  U.  8.  V.  McLaughlin,  127  U.  S. 428, 8  Sup. 
Ct.  Rep.  1177,  it  was  held  that  in  such  a 
case  the  treaty  obligations  of  the  govern- 
ment are  satisfied  so  long  as  it  reserves 
within  thene  exterior  limits  a  quantity 
Rnfflclent  to  satisfy  the  claim,  and  that  In 
the  menn  time  theUnlted  States  may  make 
valid  grants  of  the  residue.  When,  how- 
ever, the  grant  is  of  all  the  land  within 
certain  natural  boandaries,  or  when 
Juridical  possession  with  natural  bounda- 
ries has  been  given  of  the  land  granted, 
the  claim  must  be  limited  to  the  land 
within  those  boundarius;  and  when  the 
boundaries,  as  well  as  the  validity  of  the 
grant,  have  been  determined  by  the  decree 
of  confirmation,  the  claim  Is  thereafter 
limited  to  those  boundaries.  By  such  de- 
cree the  claim  passes  into  a  Judgment,  and 
the  subsequent  surrey  is  but  the  execution 
of  that  Judgment.  TheFos8atCase,2  Wall. 
649.  In  the  present  case  the  lands  In  con- 
troversy are  more  than  a  mile  distant 
from  the  lines  ostablished  In  the  decree. 
and  there  could  be  nu  bona  tide  claim 
Cal.Rep.  26-28  P.— 39 


that  they  could  be  included  within  any 
survey  of  the  grant  as  defined  in  the  de- 
cree of  confirmation.  It  follows  that  after 
tlie  decree  of  confirmation  of  the  Rancho 
San  Jose  became  final,  in  1858,  no  claim  un- 
der that  grant  to  any  lands  outside  of  the 
boundaries  named  In  the  decree  would  ren- 
der tiiera  sub  Judice,  or  prevent  their  pass- 
ing to  the  railroad  company  on  the  3d  day 
of  April,  1871,  as  a  portion  of  the  public 
land  granted  to  it  by  the  United  States. 
The  judgment  and  order  denying  a  new 
trial  are  reversed,  and  the  cause  Is  re- 
manded, with  directions  to  the  court  bt-- 
low  to  make  the  finding  directed  by  this 
court  at  the  former  trial,  in  conformity 
with  the  principles  contained  in  this  opiii- 
lon,  and  thereupon  to  enter  Judgment. 

We  concur:  Beattt,  C.  J.;  Patekson, 
J.;  Garodtte,  J. 

McFarland,  J.  I  dtseent,  and  adhere  to 
the  opinion  rendered  in  department,  Feb- 
ruary 2,  1S91,  affirming  the  Judgment.  25 
Pac.  Rep.  702.  On  the  former  appeal  (78 
Cal.  158,  20  Pac.  Rep.  393)  this  court  re- 
versed the  judgment,  with  directions  to 
the  court  below  to  find  on  the  one  issue 
whether  the  land  in  contest  was  within 
the  exterior  boundaries  of  the  Rancho  San 
Jose,  as  granted  by  the  Mexican  govern- 
ment; and  it  stated  certain  principles  by 
which  the  lower  court  should  be  governed 
in  determining  that  issue.  The  court  be- 
low followed  those  directions,  and  was 
governed  by  those  principles,  and  found 
that  Bald  land  was  within  said  boanda- 
ries; and  I  do  not  think  that  the  evidence 
was  insufficient  to  support  that  finding. 
It  may  be  the  law  that  the  exception  in 
railroad  grants  applies  only  to  Mexican 
grants,  which  expressly  designate  a  cer- 
tain quantity  of  land  within  larger  exte- 
rior boundaries;  and  it  maybe  that  in 
other  cases,  where  the  boandaries  named 
in  the  original  grant  are  uncertain  and 
vague,  although  the  grant  has  been  in 
good  faith  claimed,  possessed ,  and  recog- 
nized up  to  certain  lines  for  more  than  a 
quarter  of  a  century,  still  the  railroad 
grant  will  take  all  that  is  excluded  from  the 
final  United  States  patent.  The  opposite 
views  of  this  question  are  fully  presented  In 
the  two  separate  opinions  of  Judges  Saw- 
yer and  Rosa  (involving  this  same  San 
Jose  grant)  in  U.  S.  v.  Railroad  Co.,  14 
Sawy.  620.  45  Fed.  Rep.  69«;  and  I  do  not 
think  that  It  has  been  yet  definitely  settled 
by  Doolan  v,  Carr,  or  any  other  adjudi- 
cated case.  But  that  question  need  not  be 
discussed  in  the  case  at  bar,  for  the  law 
of  this  case  was  declared  on  the  former 
appeal.  I  think  that  the  judgment  should 
be  affirmed. 


t  Cal.  Unrep.  431 
Marsh  ▼.  Hrkdt,  (La.nolkt  et  at..  Inter- 
veners.   No.  14,147.) 
(SupreiM  Court  cf  CcMfomia.    Sept.  19,  1891.) 
Swamp  Land— Application  bbpobb  Bbobboatiok  . 
—Actual  Settlers. 
1.  The  swamp  lands  |i;Tanted  to  the  state  are 
not  subject  to  application  lor  purchase  until  they 
have  been  segregated  to  the  state  by  a  Cnltea 
States  survey^  and   an   application  filed  prior  to 
such  segregation  confers  no  rights  on  the  appli- 
cant   Buchanan  v.  Nagle,  iW  rac  Rep.  513. 
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3.  Const.  Cal.  art  17,  f  8,  providing  that 
state  lands  which  are  "suitable  for  cultivation" 
shall  be  panted  only  to  actual  settlers,  applies 
to  swamp  lands  granted  to  the  state  when  sunh 
lands  are  suitable  for  cultivation,  and  can  be  re- 
claimed and  cultivated  by  an  actual  settler.  Ful- 
ton V.  Brannaa,  26  Fac.  Bep.  506,  followed. 

ComnilHsloners' decision.  Department  1. 
Appeal  from  superior  court,  Tulare  coun- 
ty; William  W.  Cross.  Judge. 

Action  by  Archibald  Marsh  af^ainst 
John  H.  Hendy  to  delermlue  a  contest  aa 
to  Che  right  to  purchase  from  the  state 
certain  swamp  lauds.  J.  K.  Langley  and 
others  Intervene.  Judprmentbeingentered 
In  the  court  below  against  both  plalntlS 
and  defendant,  each  n'o red  for  a  new  tri- 
al, which  being  refused,  they  appeal  from 
the  judgment  and  orders  denylns  the  mo- 
tions.    Affirmed. 

Freemaa  &  Gates,  for  appellant.  Oar- 
ber  *  Bishop,  for  respondent.  W.  B.  Wal- 
lace, for  interveners. 

Bblcrer,  C.  This  Is  an  action  to  deter- 
mine a  contest,  arising  in  the  state  land- 
olBce,  as  to  the  right  to  purchase  from 
the  state  a  certain  Kectiou  of  swamp  and 
overfltt'DS'edlandln  Tularo  county.  During 
the  pendency  of  the  action  other  parties 
•were  permitted  to  Intervene  for  the  pur- 
pose of  shov.-ing  that  neither  the  plaintiff 
nor  defendant  was  entitled  to  make  the 
purchase.  After  trial  the  court  below 
found,  among  other  things,  that  when  the 
defendant  made  his  application  to  pur- 
chase the  section  in  controversy  the  land 
had  not  been  segregated  as  swamp  and 
overflowed  land  by  authority  of  the  IJnlted 
Stntes;  that  when  the  plaintiff  made  his 
application  to  purchase  the  section  the 
laud  was.  and  ever  since  had  been,  suita- 
ble for  cultivation ;  that  neither  the  plain- 
tiff nor  defendant  had  ever  been  an  actual 
settler iipon  the  land:  and,  as  a  conclu- 
sion of  law.  that  neither  of  them  was  en- 
titled to  purchase  the  samefrum  the  state. 
Judgment  was  accordingly  so  entered. 
Both  parties  moved  for  a  new  trial,  and 
their  motions  were  denied,  and  they  then 
appealed  from  the  Judgment  and  orders 
denjing  their  motions.  Since  the  appeals 
were  taken  several  other  cases  involving 
all  the  questions  arising  herein  have  been 
considered  und  passed  upon  by  this  court. 
See  Wren  v.  Mangan,  88  (^al.  274,  26  Pac. 
Rep.  100;  Fulton  v.  Brannan,  88  Cal.  454, 
26  Pac.  Rep.  506;  McNee  v.  Lynch,  8«  Cal. 
519,  26  Pac.  Rep.  508;  Buchanan  v.  Nagle, 
88  Cal.  591,26  Pac.  Rep.  .512;  Belcher  v. 
Farren,  26  Pac.  Rep.  791.  These  cases  are 
decisive  of  this,  und  upon  their  authority 
we  advlne  that  the  judgment  and  orders 
appealed  from  be  affirmed 

We  concur:    Temple,  C".  ,  Vanclief,  C. 

Pbk  Ci'RiAM.  For  the  roasons  given  In 
the  foregoing  opinion  the  Judgment  and 
orders  u^i^oaled  from  are  atUrmed. 


<1  Cal.  208 

.vloNTooMEnY  V.  Sayre.    (No.  13,011.) 

(Supreme  Court  of  California.    Sept.  15,  1891.) 

Settiso  Aside  Speciat.  Fisdisos. 

Code  Civil  Proc.  Cal.  S  625,  provides  that, 

in  an  action  for  the  recovery  ol  money  only,  or 


specific  real  property,  the  Jury,  In  thuir  dlsora- 
tion,  may  render  a  general  or  special  verdict. 
Section  624  declares  that  a  special  verdict  is  that 
by  which  the  Jury  find  the  facts  only,  leaving 
the  judfrment  to  the  court.  Section  66si  provides 
that  the  verdict  of  a  Jury  may  be  vacated  and  a 
new  trial  granted  by  the  court  on  its  own  motion, 
when  there  has  been  such  a  plain  disregard  by 
the  jury  of  the  instructions  of  the  court  or  the 
evidence  Id  the  case  as  to  sati sfy  the  court  that 
the  verdict  was  rendered  under  a  misapprehen- 
sion of  such  instructions,  or  under  the  influence 
of  passion  or  prejudice.  Held,  that  where,  in  an 
action  on  a  note,  the  record  shows  ttiat,  after  the 
J  ury  had  made  special  findings  fatal  to  plaintiff's 
recovery,  the  trial  proceeded  before  the  judge 
upon  issues  not  submitted  to  the  Jury,  and  mora 
evidence  was  introduced,  the  judge  had  no  au- 
thority, in  the  absence  of  an  express  waiver  of 
the  findings  by  defendant,  to  set  them  aside,  and 
render  judgment  for  plaintiff,  without  Itrst  grant- 
ing a  new  trial.    2o  Pao.  Bep.  S52,  reversed. 

In  bank.    On  rehearing. 

Action  on  a  promissory  note  by  A. 
Montgomery  against  A.  L.  Sayre,  execu- 
tor. .Judgment  for  plaintiff.  Defendant 
appeals.  Affirmed.  A  rehearing  was 
granted.  Reversed.  For  prior  report, see 
25  Pac.  Rep.  652. 

Garouttr,  J.  This  cause  was  original- 
ly decided  by  the  court  in  department,  and, 
a  rehearing  having  been  granted, itis  now 
before  thecourt  in  bank.  It  wasan  action 
on  a  promlsHory  note  CACcuted  by  defend- 
ant's testator  to  the  plaintiff.  It  was 
given  to  secure  the  payment  of  the  note 
of  the  Pioneer  Gold  Mining  Company  to 
the  plaintiff  for  $110,0(10.  This  last  note 
was  indorsed  by  William  S.  Chapman.  It 
was  further  secured  l)y  a  mortgage  on  the 
Pioneer  mine,  executed  by  said  company. 
The  above  facts  appear,  and  are  not  din- 
puted.  It  further  appears  that  there  was 
a  prior  mortgage  executed  by  the  com- 
pany on  the  Pioneer  mine,  on  which  a  sole 
for  forecloMure  was  brought,  and  in  this 
suit  the  plaintiff,  who  was  one  of  the  de- 
fendants therein,  filed  a  crosa-coraplaint, 
asking  that  his  mortgage  be  foreclosed. 
This  WHS  done,  and  an  order  of  sale  issued 
directing  the  proceeds  of  the  sale  of  the 
mine  under  the  decree  to  be  applied,  first, 
to  the  payment  of  the  prior  mortgage, 
and  the  remainder  upon  the  plaintiff's 
mortgage.  The  sheriff's  return  of  sale 
showed  a  deficiency  due  on  the  second  debt 
to  plaintiff  amounting  to  $61,534.13. 
Judgment  for  this  deficiency  was  docketed 
against  the  mortgagor  corapan.v  and  W. 
S.  Chapman.  This  action  was  brought  on 
the  note  to  recover  the  amount  claimed 
to  be  due  thereon,  to  be  paid  by  defendant 
In  due  course  of  administration.  It  is  set 
up  in  the  answer  that  the  $110,000  note 
had  been  fully  paid,  and  it  was  denied 
that  any  sum  remained  due  and  unpaid 
thereon.  Other  allegations  of  the  com- 
plaint were  denied.  These  need  not  be 
stated. 

As  an  affirmative  defense,  the  defend- 
ant set  up  by  his  answer  the  following: 
"(1)  That  a  transcript  of  the  docket  of 
the  deficiency  judgment  docketed  against 
the  Pioneer  Mining  Company  and  W.  S. 
Chapman,  the  maker  and  indorper  of  the 
mortgage  note,  was  filed  with  the  recorder 
of  Fresno  county  in  November,  lt5S7,  and 
thus  the  judgment  became  a  lien  upon  all 
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the  real  property  of  eaid  W.  S.  Chapman 
In  said  FreHDO  connty.  (2)  That  at  and 
before  the  filing  of  eaid  transcript  Chap- 
man owned  certain  real  property  de- 
scribed, altnated  In  said  connty,  which 
was  held  In  the  name  of  W.  F.  Goad,  trns- 
teefor  plaintiff,  Montgomery,  for  further 
eecnrlty  for  «ebts  due  Montgomery  Ii"om 
Chapman.  (8)  That  the  Raid  lien  of  said 
judgment  was  never  enforced  against  said 
property  of  said  Chapman,  but  that  said 
Montgomery,  Chapman,  and  Goad,  after 
the  death  of  8aidA.L.Sayre,8old  and  con- 
veyed by  deed  to  Tbomaa  E.  Hughes  all 
of  aald  real  property  for  996.000,  paid  by 
Hnghes  to  Montgomery,  which  was  re- 
ceived by  Montgomery  as  payment  from 
Chapman  to  him  In  full  for  all  obligations, 
except  the  Judgment  aforesaid,  which  then 
amounted  to  less  than  $36,000,  and  that 
Montgomery  thereupon  released  said  land 
from  the  lien  of  said  Judgment.  (4)  That 
said  real  estate  was  then  worth  $140,000, 
and  it  sold  at  its  real  value  would  have 
realized  enough  to  pay  all  debts  due  Mont- 
gomery from  Chapman,  Including  said  de- 
ficiency Judgment.  (5)  That  said  Mont- 
gomery released  said  land  from  the  lien  of 
said  Judgment,  and  released  said  Chap- 
man from  theobligatlon  of  said  Judgment, 
without  the  consent  of  defendant." 

The  case  was  tried  by  a  Jury  on  the  24th 
of  April,  1889,  and  the  following  verdict 
rendered:  "Question  1.  What  was  the 
value.  May  15,  188S,  of  the  following  lands, 
vis.,  [referring  to  the  lands  of  Chapman  in 
Fresno  county]?  Answer,  f  136,800.  C.  C. 
Harris.  Foreman.  Q.  2.  Did  the  plaintiff, 
A.  Montgomery,  on  or  about  May  15,1888, 
release  W.  S.  Chapman  from  all  liability 
under  the  Judgment  in  the  complaint  here- 
in mentioned?  A.  Yes.  C.  C.  Harris. 
Foreman." 

This  verdict,  it  appears,  was  in  answer 
to  special  questions,  embracing  special  is- 
supR,  submitted  to  the  Jury  by  the  ques- 
tions above  given.  There  was  no  other 
verdict,  and  no  general  verdict,  nor  does  It 
appear  that  any  general  verdict  was  de- 
manded by  either  party.  It  appears  li-om 
the  record  that  the  trial  proceeded  after 
the  return  of  the  verdict,  both  parties  In- 
troduced evidence,  and  on  the  24th  and 
25tb  of  April,  1889,  it  is  stated,  "said  trial 
wascompleted,  and  submitted  to  thecourt 
for  decision  and  Judgment,  with  the  priv- 
ilege to  the  parties  to  tile  briefs  herein, 
which  was  done. "  The  court  subsequent- 
ly rendered  its  decision  finding  on  ail  the 
issues  in  the  case,  disregarding  the  verdict, 
treating  it  as  non-existent,  and  in  fact 
finding  contrary  to  the  answers  of  the 
Jury  on  the  questions  submitted  to  them, 
and  rendered  judgment  for  plaintiff  for  a 
sum  of  money.  The  defendant  appeals 
from  such  judgment. 

The  foregoing  facts  are  taken  from  the 
record,  and  upon  them  the  merits  of  this 
appeal  must  be  determined.  The  findings 
of  fact  by  the  court  upon  which  the  Judg- 
ment in  this  action  is  based  are  directly 
opposed  to  the  special  findings  of  the  Jury. 
The  Jury  found  that  the  lands  of  Chapman 
In  Fresno  county  were  worth  $136,800. 
The  court  found  that  $95,000  was  the  rea- 
sonable value  of  said  lands.  The  Jury 
funnd  that  plain  tltt.  A.  Montgomery,  did 


release  W.  S.  Chapman  from  all  liability 
under  the  Judgment  in  the  complaint  men- 
tioned. The  court  found  that  plaintiff, 
Montgomery,  did  not  agree  to  release,  and 
did  not  release,  said  Chapman  from  all  or 
any  liability  under  said  Judgment.  These 
are  vital  issues  In  the  action,  for  Sjayre 
was  in  law  a  surety,  and  "a  guarantor  is 
exonerated,  except  so  far  as  he  may  be  in- 
demnified by  the  principal,  if  by  any  act 
of  the  creditor,  without  the  consent  of 
the  guarantor,  the  original  obligation  of 
the  principal  is  altered  In  any  respect,  or 
the  remedies  or  rights  of  the  creditor 
against  the  principal,  in  respect  thereto. 
In  any  way  impaired  or  suspended. "  Sec- 
tion 2»19,  Civil  Code.  And  section  2840, 
snbd.  1,  provides  that  "a  surety  is  exon- 
erated in  like  manner  with  a  guarantor." 
If  the  court  had  the  power  to  make  the 
findings  that  it  made  upon  these  ques- 
tions, then  the  Judgment  has  ample  sup- 
port, but,  if  the  verdict  rendered  is  to  be 
given  any  effect,  then  the  Judgment  must 
be  for  the  defendant.  This  Is  anactlonfor 
the  recovery  of  money,  un  action  strictly 
at  law,  the  defense.^  are  legal  defenses. and 
the  verdict  cannot  be  deemed  as  merely 
ad  visory  to  the  court,  as  Is  the  practice 
in  equity  cases.  It  seems  from  the  record 
that  all  the  issues  involved  in  the  case 
were  not  submitted  to  the  Jury,  and  for 
that  reason  the  verdict  may  be  termed  an 
Incomplete  and  Imperfect  special  verdict. 
Section  624,  Code  Civil  Proc.i  If  the  court 
had  adopted  the  special  findings  of  the 
Jury,  and  then  had  proce?ded  to  take  evi- 
dence and  make  findings  upon  the  remain- 
ing Issues  In  the  case,  and  had  made  its 
judgment  based  upon  all  of  such  findings, 
it  would  have  been  presumed  that  a  Jur.v 
Ko/i  b^^n  expressly  waived  as  to  the  issues 
tried  and  determined  by  the  court.  This 
was  the  stntusot  the  record  InHhepherd  v. 
Jones. 71  Cal.  224,  16  Pac.  Rep.  711,  and  the 
court  said:  "Conceding  that  this  method  of 
procedure  was  irregular,  still  no  objection 
appears  to  have  been  taken  to  it  by  either 
side,  and  we  must  presume  that  it  was 
adopted  by  consent."  This  being  an  ac- 
tion at  law,  the  defendant  was  entitled  to 
have  the  issues  made  tried  by  a  jury.  A 
jury  was  Impaneled,  tried  some  of  these 
issues,  and  found  facts  fatal  to  plaintiff's 
right  of  recovery;  and  it  is  only  upon  the 
one  theory  that,  after  this  verdict  was 
rendered,  defendant  stipulated  that  it 
should  be  set  aside,  a  jury  trial  waived, 
and  the  entire  cause  tried  by  the  court, 
that  the  Judgment  in  this  action  can  be 
sustained.  If  the  question  were,  did  the 
defendant  waive  his  right  to  a  trial  by 
jury?  the  record  belngsllentupon  theques- 
tlon,  and  the  case  having  been  tried  and 
determined  by  the  court,  there  would  be 
no  difflculty,  for  the  authorities  are  ex- 
plicit to  the  end  that  such  would  be  the 
presumption.  Tunnel  Co.  v.  McKenzie,  67 
Cal.  490,  8  Pac.  Rep.  22.    But  this  is  not  a 


>  Coda  Civil  Proc.  Csl.  (  684,  declares  that  a 
special  verdict  is  that  in  which  the  Jury  find  the 
facts  only,  leaving  the  jadgment  to  the  court. 
Section  6^  provides  that,  in  an  action  for  the  re- 
oovery  of  money  only,  or  specific  real  property, 
the  jury,  in  their  disoreUon,  nuty  render  a  gen- 
eral or  special  Terdlot> 
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question  ot  a  waiver  ot  a  jury  trial,  tor  a 
jury  was  hod,  evidence  taken,  and  a  ver- 
dict rendered  upon  vital  issuea.  Tiiiacourt 
wili  indulge  in  all  proper  intendments  nec- 
esHary  in  order  to  support  the  validity  of 
a  judgment  where  au  appeal  is  presented 
to  UH  solely  upon  the  judgment  roll;  but 
we  thin  I:  upon  the  face  of  this  record  there 
is  sufficient  to  indicate  that  this  trial  iu 
the  lower  court  took  not  only  a  novel, 
but  inconsistent  and imlawful, course.  To 
support  this  judgment  we  are  required  to 
presume  that  defendant  voluntarily  relin- 
quished the  verdict  of  a  jury,  which  ver- 
dict formed  a  perfect  legal  defense  to  plain- 
tiff's right  of  recovery,  then  waived  a  trial 
by  jury,  and  risked  the  chances  of  adverse 
findings  upon  the  same  issues  with  others 
by  the  Judge.  We  think  the  presumption 
violent,  and  entirely  too  weak  to  form  a 
foundation  upon  which  to  test  the  merits 
of  a  cause  involving  large  property  rights. 
A  fair  interpretation  of  the  recitals  In 
the  record  is  that  both  parties  proceeded 
and  introduced  evidence  upon  the  Issues 
not  submitted  to  the  Jury,  but  which  were 
necessary  to  a  full  and  final  determination 
of  the  cause,  in  accordance  with  Shepherd 
V.  Jones,  supra.  It  such  were  the  fact, 
this  verdict  was  alive  at  the  conclusion  of 
the  evidence,  and  could  only  have  been 
rendered  nugatory  by  some  act  ot  the 
court  subsequent  to  that  event,  and,  al- 
lowing the  court  all  the  power  that  the 
law  allows,  it  was  still  wanting  in  power 
to  render  a  judgment  at  the  time  con- 
trarj'  to  the  verdict.  Section  662  of  the 
Code  of  Civil  Procedure!  provides  "that 
a  verdict  of  a  jury  may  be  vacated  and  a 
new  trial  granted  by  the  court  In  which 
the  action  is  pending  on  its  own  motion, 
when. "etc.  In  this  case  a  jury  was  Im- 
paneled, and  a  verdict  rendered  as  to  ver- 
tain  issues,  and  it  Is  unnecessary  to  closely 
scrutinize  that  verdict  to  ascertain 
whether  it  is  defective  and  Informal,  or 
complete  and  perfect.  It  was  the  verdict 
of  a  jury  placed  In  the  box  to  try  the 
cause,  and  it  cannot  be  disregarded  until 
set  aside  and  vacated  by  the  court.  And 
we  have  already  seen  the  court  made  find- 
ings directly  contrary  to  this  verdict,  and 
this  action  of  the  court  was,  in  effect,  to 
vacate  and  set  it  aside.  It  is  immaterial 
whether  such  action  was  hud  by  reason  of 
defects  and  informalities  In  the  verdict,  or 
whetlit'r  the  evidence  was  such  as  to  In- 
dicate that  it  was  rendered  through  pas- 
sion or  prejudice;  the  result  would  be  the 
same,  and  that  result  would  be  that  a 
new  trial  should  have  been  ordered.  Such 
Is  ne"CHMarily  the  law,  for  It  It  were  other- 
wine  parties  would  be  deprived  ot  their 
right  to  a  trial  by  jury.  When  the  court 
set  nside  and  vacated  the  verdict  It  was 
its  duty  to  order  a  new  trial.  It  had  no 
power  to  proceed  to  determine  the  cause. 
"Ah  the  court  cannot  enter  a  verdict  con- 


trary to  the  will  of  the  Jury,"  (Hlne  ▼. 
Bobbins,  8  Conn.  347,)  so  It  cannot  substi- 
tute its  judgment  for  theirs,  and  assume 
the  power  to  decide  issues  of  fact  oncesub- 
mltted  to  the  jury.  We  conclude,  there- 
fore, that  the  verdict  was  set  aside  and 
vacated  by  the  court,  and  that  the  court 
had  no  power  to  proceed  and  determine 
the  canse,  but  should  have  ordered  a  new 
trial.  Let  the  judgment  be  reversed,  and 
the  cause  remanded. 

We  concur :  Beattt,  C.  J. ;  De  Haven, 
J.;  McFabland,  J.;  Patebson,  J.;  Hab- 
BISON,  J. 


'  Code  Civil  Proc.  J  662,  provides  that  the  ver- 
(lii't  of  .1  jury  may  also  bo  vacated  and  a  new 
trial  ftranttid  by  the  couri  on  its  own  motion, 
"where  tliere  has  been  sucli  a  plain  disregard  by 
the  jury  of  the  instructions  ol  the  court,  or  the 
evidcnre  in  th«  case,  as  to  satisfy  the  court  that 
the  verdict  was  rendered  under  a  misapprehen- 
sion ot  such  instructions,  or  under  the  influence 
of  passion  or  prejudice." 


n  Cal.  200 
ViSHER  V.  Smith  et  &h    (No.  14,104.> 
(Supreme  Court  of  California.     Sept  18, 1891.) 

Claim  akd  Delivbbt — ^Plbasiko — ^Titlb  and 
FossEsaiOK. 

1.  In  an  action  against  warehousemen  to  re- 
cover a  qaantity  of  barley,  the  complaint  alleged 
that  plaintitC  delirered  the  barley  to  defendants 
for  storage,  and  set  out  the  warehouse  receipt, 
which  recited  that  the  barley  was  deliverable  to 
plaintiff  on  return  of  the  receipt;  that  plaintiH 
tendered  the  storage  charges;  and  that  on  a  cer- 
tain day  he  presented  the  receipt  to  defendants, 
and  demanded  a  return  of  the  barley,  whioih  de- 
fendants refused,  without  giving  any  reason 
therefor.  Meld,  that  the  complaint  was  not  ob- 
jectionable on  the  ground  that  it  did  not  allege 
that  plaintiS  was  the  owner  and  entitled  to  the 
possession,  since  It  stated  the  particular  facts 
which  entitled  him  to  possession,  and  thus  spe- 
cially pleaded  his  title. 

2.  Where  the  complaint  set  forth  the  receipt 
and  contract  of  defendants  to  deliver  the  barley, 
and  alleged  defendants'  refusal  to  redeliver  on 
demand  without  their  ottering  any  excuse,  the 
complaint  is  not  subject  to  the  objection  that  It 
does  not  allege  that,  at  the  commencement  of  the 
action,  defendants  were  actually  or  constructive- 
ly in  possession  of  the  property. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  San  Joa- 
quin county;  Joseph  H.  Buod,  Judge. 

Action  by  P.  Yinher  against  J.  W.  Smith 
and  H.  E.  Wright,  copartners, for  the  pos- 
session or  price  ot  a  quantity  ot  barley 
stored  with  the  defendants.  Judgment 
for  defendants.  Plaintiff  appeals.  Be- 
versed. 

Cai-ter  &  Smith,  for  appellant.  Loutitt, 
Woods  &  Leviasky,  tor  respondents. 

FiTZOERALD,  C.  The  complaint  In  this 
action  substantially  alleges  that  the  de- 
fendants were  at  the  times  named  therein 
engaged  as  copartners  In  the  business  of 
warehousemen,  and  as  such  doing  a  gen- 
eral storage  business.  That  "prior  to  the 
3d  day  of  July.  18S8,"  plaintiff  delivered  to 
the  defendants  for  storage,  and  stored 
with  them, 1,040  sacks  ot  barley,  in  consid- 
eration and  acknowledgment  of  which  the 
defendants  then  and  there  executed  to 
plaintiff  a  receipt  and  contract  in  the 
words  and  figures  following,  to-wit: 
"No.    36.    Stockton,    Cal.,    July    3,    1888. 

"Beceived  on  storage  in  Bagg's  ware- 
bouse,  awaiting  trans()ortation  for  ac- 
count of  P.  VIelier,  the  following  described 
merchandise,  at  the  rate  of  fO.75  per  ton, 
tor  the  season  ending  June  1, 1889,  deliver- 
able (damage  by  the  elements  excepted) 
only  on  the  return  ot  this  receipt  and 
charges  paid. 
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Marks. 


Pile  No. 
151. 


One  thousand  and  forty 
sacks  of  barley,  weigh- 
ing one  hundred  thou- 
sand and  fif  tvcn  lbs. 


<*  Sacks  1,040. 

"WeighlTiK  100,015  lbs. 

"  [SiKned]  Smith  &  Whight.  " 
— That  plaintiff  la  now,  and  ever  since  its 
delivery  to  ill m  bydefeodantx  bas  been,  the 
owner  and  bolder  of  said  receipt.  That 
storage  was  paid  by  plaintiff  on  tbe  bar- 
ley for  the  season  endlns  Jnne  1,  188». 
Thaton  or  about  the  2d  day  of  September, 
1890,  he  produced  said  receipt,  and  pre- 
sented it  to  the  defendants,  withoat  any 
Indorsement  tbereon,  and  in  the  same  con- 
dltloD  as  when  executed,  and  at  the  same 
time  tendered  to  tbem  all  charges  doe  for 
storage  on  said  barley  for  tbe  feasonsend- 
Ing  June],  1890,  and  June  1, 1891, and  tben 
and  there  demanded  the  dellyery  of  the 
barley  to  him,  also  ottering  to  snrrender 
and  give  up  the  receipt  upon  the  delivery 
thereof.  The  defendants  refused  to  deliver 
tbe  barley  without  giving  any  excuse  or 
reason  therefor.  Plaintiff  demands  Judg- 
ment against  tbe  defendants  tor  the  re- 
covery of  the  possession  of  the  barley,  or 
for  the  sum  of  f  1.850,  tbe  alleged  value 
thereof,  in  case  delivery  cannot  be  had. 
The  complaint  was  demurred  to  on  the 
ground  that  it  ''does  not  state  facts  sufil • 
dent  to  conBtitnteacanseoiaction."  The 
demurrer  was  sustained  bythe  court,  and, 
upon  plain  tiff  refusing  to  amend  bis  com- 
plaint, judgment  final  was  rendered  in 
favor  of  the  defendants.  The  case  comes 
here  by  appeal  upon  the  Judgment  roll 
alone.  It  is  objected  by  respondents  that 
the  complaint  is  Insutlicient.  "  because  it 
contains  no  averment  that  at  the  time  of 
the  commencement  of  the  action  plaintiff 
was  tbe  owner  and  entitled  to  the  posses- 
Hiun  of  tbe  property  claimed. "  Tbe  com- 
plaint, instead  of  alleging  generally  that 
plain  tin  is  the  owner  and  entitled  to  the 
immediate  and  exclusive  possession  of  the 
barley,  states  the  particular  facts  which 
entitle  him  to  such  possession,  and  tbns 
specially  pleads  bis  title  thereto. 

It  is  further  objected  "that  the  com- 
plaint docs  not  allege  that  defendants  at 
the  time  of  the  commencement  of  the  ac- 
tion were  in  tbe  possession,  either  actual- 
ly or  constructively,  of  the  property 
claimed.  **  The  possession  of  tbe  barley 
by  the  defendants,  and  their  obligation 
to  redeliver,  is  shown  by  the  receipt  and 
contract  set  out  in  the  complaint,  from 
which,  and  their  subsequent  refusal  to  de- 
liver it  npon  plaintiff's  demand  without 
giving  any  excuse  or  reason  therefor,  the 
law  will  presume  the  barley  to  have  been 
In  the  defendants'  possession  at  the  time 
of  the  commencement  of  the  action,  and 
the  wrongful  detention  thereof  follows  as 
a  necessary  conclusion  from  tbe  refusal  to 
deliver  under  such  circumstances.  While 
tbe  complaint  is  not  In  all  respects  as  arti- 
ficially drawn  nor  as  precise  and  direct  In 
Its  statement  of  facts  as  it  might  have 
been,  and  while  there  are  defects  of  form 
that  could  have  been  taken  advantage  of 
by  special  demurrer,  still,  upon  the  facts 
stated,  we  are  of  the  opinion  that  thecom- 
platlnt  is  sufficient  us  against  a  general  de- 
murrer.     We  therefore  recommend  that 


the  Judgment  be  reversed,  with  directions 
to  the  court  below  to  overrule  the  de- 
murrer. 

We  concur:    Vancmep,  C.  ;  Belcheh,  C. 

Per  CrniAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  is  re- 
versed, with  directions  to  the  court  below 
to  overrule  the  demurrer. 


98  Cat.  86 

McDaniel  et  a/,  v.  Pattison  et  ah    (No. 

14,280.) 
(Supreme  Court  of  California.  Sept.  16,  1691. ) 
£QUiTr  JuBisDicTios — Pbobate  op  Will— Set- 
TiNO  Aside  Deed. 
A  bill  in  chancery  by  certain  deviseos  o£ 
a  -will  alleged  that  another  devisee  fraudulently 
suppressed  the  will,  and  altered  a  deed,  whereby 
testator  had  conveyed  to  him  a  small  portion  of 
land,  so  as  to  include  the  entire  property  of  the 
testator,  and  demanded  that  the  deed  be  set  aside 
and  the  property  distributed  in  accordance  nrith 
the  will,  which,  it  was  alleged,  could  not  be 
probated  under  Code  Civil  Proc.  Cal.  $  1389,  pro- 
viding that  no  will  shall  bo  proved  as  lost  or  de- 
stroyed unless  its  provisions  are  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  witnesses. 
Bcldy  that  the  chancery  court  has  no  jurisdiction 
to  probate  a  will,  though  such  relief  is  sought 
only  incidentally  to  the  main  equitable  relief; 
and  the  fact  that  the  devisees  are  also  heirs  at 
law  will  not  enable  them  to  obtain  the  relief  de- 
manded, since,  having  alleged  a  will,  their  rights 
arise  only  from  it. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  J.  W.  Mc- 
Ki.vLET.  Judge. 

Action  by  Sarah  G.  McDaniel  and  oth- 
ers against  J.  H.  W.  Pattison  and  anoth- 
er, to  set  aside  certain  deeds,  etc.  Judg- 
ment for  plaintiffs.  Defendants  appeal. 
Reversed. 

J.  li.  Jl/urpAey  and  Aniieraon,  Fitzger/ild 
Jt  Anderson,  tor  appellants.  Chapman  & 
Hendricks,  for  respondents. 

Gabodttr,  J.  Plaintiffs  are  the  daugh- 
ter and  children  of  another  daughter  of 
A.  M.  Pattison,  deceased,  and  tbe  defend- 
ants are  tbe  widow  and  son  of  said  de- 
ceased. This  was  an  action  to  cancel  and 
annul  certain  deeds,  to-wit:  (1)  A  deed 
executed  by  A.  M.  Pattison  (now  de- 
ceased) to  J.  H.  W.  Pattison,  except  as  to 
two  certain  lots  in  the  Orchard  tract ;  (2) 
a  deed  executed  by  defendant  J.  H.  W. 
Pattison  and  wife  to  defendant  Mary 
Pattison,  widow  of  A.  M.  Pattison,  de- 
ceased; (3)  a  deed  executed  by  Mary  Pat- 
tison, widow,  to  J.  H.  W.  Pattison.  In 
addition  to  the  foregoing,  plaintiffs  also 
asked  that  the  property  belonging  to  A, 
M.  Pattison  at  the  time  of  bis  death  be 
declared  vested  In  tbe  plnlutiffs  and  defend- 
ants, as  follows:  "That  said  Mary  Patti- 
son, widow,  shall  havealife-estate  therein, 
and  after  her  death  that  the  same  shall 
vest  in  the  children  of  herself  and  said  de- 
ceased in  equal  undivided  one-tbird  inter- 
ests."  There  is  other  relief  prayed  tor, 
concerning  an  accounting  fur  moneys  of 
the  said  deceased,  held  by  J.  H.  W.  Patti- 
son, unnecessary  to  mention  in  detail. 

Among  other  matters,  the  complaint  al- 
leges "that  A.  M.  Pattison  died  Aprils, 
1885,  a  resident  ot  Los  Angeles  county. 
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Cal.,  and  plaintiffs  nnd  defendants  are  his 
heirs  at  law;  that  upon  the  4th  of  March, 
1885,  said  Pattifion  was  seised  In  fee  of  val- 
uable real  estate  in  Los  Angeles  city,  and 
in  Carthage,  Mo.;  that  on  the  6th  day  of 
September,  1884,  said  Pattison  made  a 
will,  by  which  all  of  his  property  was  left 
to  his  widow  for  life,  and  after  her  death 
to  piiHH  in  three  equal  shares,  one  to  plain- 
tiff Mi'Danlel,  one  to  plain  tiffs  the  children 
of  a  deceased  daughter,  and  the  third  to 
defendant  J.  H.  W.  Pattison :  that  said 
will  was  his  last  will  and  testament,  was 
unrevoked  at  the  time  of  his  death,  and 
has  not  been  probated,  but  was  fraudu- 
lently destroyed  or  suppressed  by  defend- 
ant J.  H.  \V.  Pattison  ;  that  upon  th3  4th 
day  of  March,  18S5,  said  deceased  made  a 
deed  to  defendant  J.  H.  W.  Pattison, 
conveying  two  lots  in  the  Orchard  tract, 
and  said  defendant  fraudulently  altered 
said  deed,  so  as  to  Include  all  the  real  es- 
tate of  his  father,  said  Pattison,  deceased, 
both  in  Missouri  and  California;  that  aft- 
erwards, said  diff^ndant  Pattison  made  a 
deed  to  his  mother,  defendant  Mary  Pat- 
tison, purporting  to  convey  all  of  the 
property  fraudulently  Inserted  In  the  said 
prior  deed,  and  that  subsequently  thereto 
the  mother,  Mary  Pattison,  made  a  deed 
purporting  to  convey  a  portion  of  said 
property  back  to  her  son,  the  said  defend- 
ant; that  thesaid mother  was  old  and  fee- 
ble, under  the  influence  of  her  son,  and 
that  these  deeds  were  altered,  made,  and 
procured  to  be  made  by  said  son,  J.  U. 
W.  Pattison,  for  liie  purpose  of  defraud- 
ing plaintiffs;  that  said  defendant  has  tak- 
en possession  of  six  thousand  dollars  In 
money  of  the  estate,  and  has  made  no  ac- 
count thereof,"  etc.  The  defendants  joint- 
ly answer,  and  deny  the  allegatious  of  the 
complaint,  especially  those  pertaining  to 
the  alleged  fraud  of  the  defendant  J.  H. 
W.  Pattison.  Judgment  was  rendered  for 
the  plaintiffs  as  prayed  for,  and  this  Is 
an  appeal  from  that  judgment,  and  the 
order  denying  defendants'  motloii  tor  a 
new  trial. 

We  have  In  the  complaint  In  this  case  an 
allegation  that  plaintiffs  are  heirs  at  law 
of  the  deceased,  Pattison,  and  also  the 
further  allegation  that  they  are  devisees 
under  an  unprobated  fraudulently  de- 
stroyed last  will  and  testament.  In  this 
cause  plaintiffs  appear  to  haverelled  chief- 
ly upon  their  standing  as  devisees  under 
this  alleged  will,  rather  than  as  heirs  at 
law,  and  it  is  from  this  position  that  the 
trial  court  viewed  the  action,  for  we  Hnd 
its  decree  resting  title  to  the  property  of 
A.  M.  Pattison,  deceased,  according  to  the 
alleged  provisions  of  the  will.  Counsel 
for  appellants,  with  great  vigor  and 
learning,  assail  the  jurisdiction  of  the 
court  to  hear  and  determine  the  matters 
involved  herein,  "insisting  that  an  adju- 
dication of  such  matters  necessarily  in- 
volves the  probate  of  a  will  and  distribu- 
tion thereunder;  that  the  trial  court  did 
in  fact  probate  the  will,  and  according  to 
its  provisions  decreed  title  thereunder; 
that  these  are  matters  solely  and  exclu- 
stvel.y  within  the  jurisdiction  of  the  su- 
perior court  as  a  court  of  probate;  nnd 
that  a  court  of  equity  had  no  jurisdic- 
tion wliatever  to  ad]udica.te  upon  them. " 


Bespondents  Insist  "that  this  action  is 
not  brought  for  the  purpose  of  probating 
a  will:  that  is  h  matter,  while  necessary 
for  the  determination  of  the  case,  mere- 
ly Incidental  to  the  main  relief  sought,  to- 
wlt,  the  annulment  of  certain  deeds  and  a 
decree  qaieting  title.  They  insist  that  an 
heir  has  fraudulently  destroyed  or  sup- 
pressed a  will  and  fabricated  a  deed,  and 
thereby  made  it  appear  that  the  testator 
has  conveyed  to  him  all  the  property  ho 
had  In  the  world;  that  owing  to  the 
peculiar  facts  of  this  case,  as  disclosed  by 
the  evidence,  it  is  Impossible  that  this  de- 
stroyed will  could  ever  be  proved  in  the 
probate  court:  that  the  title  of  these 
plaintiffs,  as  devisees,  vested  immediately 
upon  the  death  of  the  testator,  and  with- 
out the  probate  of  the  will:  and  when  the 
defendant.T.  H.  W.  Pattison,  by  frand,  at- 
tempts to  deprive  them  of  it,  under  ttie  cir- 
cumstances as  here  disclosed,  a  court  of 
equity  has  jurisdiction  to  administer  re- 
lief. " 

Thus  it  will  be  seen  that  the  jorisdic- 
tion  of  a  court  of  equity  to  hear  and  de- 
termine these  matters  is  the  pivotal  point 
in  the  case.  While  there  was  no  demurrer 
filed  to  the  complaint,  yet  appellants  in- 
sist that  plaintiffs  do  not  state  a  cause 
of  action,  and  that,  therefore,  the  decree 
has  not  sufficient  support  upon  wbicb  to 
stand.  The  evidence  la  much  broader 
than  th<)  pleading,  and  conditions  often 
arise  where  an  inlierently  defective  plead- 
ing may  be  cured  by  the  evidence  and  find- 
ings of  the  court,  but  such  is  not  the  pres- 
ent case,  for  the  findings  of  fact  follow  the 
pleading  ratherthan  the  evidence.  Plain- 
tiffs rel}'  upon  their  status  as  devisees  un- 
der tlie  will  of  A.  M.  Pattison,  deceased, 
for  the  right  to  maintain  this  action. 
Their  title  to  the  realty,  their  right  of  ac- 
tion,  the  relief  demanded  and  decreed,  are 
all  bused  by  the  complaint  and  judgment 
upon  the  alleged  will,  yet  the  complaint 
alleges  that  the  will  was  not  probated; 
neither  does  it  give  any  reason  or  excuse 
why  probate  had  not  been  had.  To  be 
sure  it  states  that  defendant  J.  H.  W. 
Pattison  had  destroyed  and  suppressed  it, 
but  that  adds  no  weight  to  their  position, 
for  the  law  expressly  provides  for  the  pro- 
bating of  lost  and  destroyed  wills.  Code 
Civil  Proc.  S  1338  et  seq.  In  Wood  v. 
Mathews.  53  Ala.  1,  it  was  decided  that 
"cout^s  of  law  and  equit.y  in  this  country 
will  not  take  cognizance  of  testamentary 
papers,  or  of  the  rights  dependent  on 
them,  nntil  after  proper  probate."  And 
again,  the  court  said:  "The  law  of  this 
state  confers  upon  the  courts  of  probn  te 
original  and  exclusive  jurisdiction,  not 
only  of  the  probate  of  wills  of  personalty, 
but  of  realty;  and  the  only  evidence  of 
the  existence  of  such  will,  which  can  be 
received  in  any  other  fortim.  is  the  sentence 
of  that  court  declaring  its  authenticity 
and  validlt.v. "  In  Shepherd  v.  Nabors,  6 
Ala.  637,  the  question  presented  was 
whether  the  legatee  of  personal  property 
could  recover  it  at  law  until  the  will  had 
been  admitted  to  probate  in  the  proper 
forum.  The  court  quoted  approvingly  the 
following  declaration  of  Lord  Kknyon,  in 
Bex  v.  Inhabitants  of  Netherseal,  4  Term. 
B.  25S:  "  We  cannot  recuive  any  otlier  avU 
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dence  o}  there  being  a  will  In  this  case 
than  BQCh  an  would  be  sufflclenf,  in  all 
other  casfis,  where  titles  ai*e  derlvefl  nnder 
a  will,  and  nothing  but  the  probate  or 
letters  of  ailmlnlstratlon  with  the  will  an- 
nexed are  le^al  evidence  ot  the  will  In  all 
casen  of  personalty. "  To  the  same  effect 
)B  Armstrong  v.  Lear,  12  Wheat.  169; 
Campbell  v.  Sheldon,  13  Pick.  22;  Fotheree 
V.  Lawrence,  80  Miss.  416;  Olney  t.  Angell, 
6  R.  I.  198. 

In  the  case  of  Cnstro  v.  Richardson,  18 
Cal.  480,  this  court  said:  "We  understand 
It  to  be  the  settlRd  doctrine  of  the  courts 
of  this  country  that,  where  the  proceed- 
ings In  probate  are  conclusive  of  the  valid- 
Ity  or  the  invalidity  ol  the  will,  ft  cannot 
be  received  In  evidence  to  maintain  a  title 
founded  upon  it  until  It  has  been  admitted 
to  probate."  And  again:  "It  is  unneces- 
sary for  us  to  accumulate  authorities  upon 
this  subject;  there  Is  no  do  ibt  that  thiH  is 
the  prevailing  doctrine  wherever  similar 
statutes  exist  and  the  matter  has  under- 
gone couMlderation  by  the  court."  That 
case  was  iin  action  of  ejectment,  and  one 
of  the  links  relied  upon  by  plaintiff  in  set- 
ting out  his  chain  ot  title  was  an  uupro- 
bated  will,  and  this  court  said,  "The  facta 
stated  in  the  comploint  do  not  make  out 
a  title  In  the  plaintiff,"  and  the  Judgment 
was  reversed.  By  the  same  line  of  reason- 
ing, how  can  it  be  said  that  plaintiffs,  as 
deviseps  under  an  unprobated,  destroyed 
will,  have  such  title  to  realty  as  to  main- 
tain an  action  to  set  aside  and  cancel 
deeds  to  such  realty  upon  the  grounds  of 
fraud?  Their  title  rests  upon  this  alleged 
unprobated  will, — a  will  that  has  been 
fraudulently  destroyed,— a  fact  In  Itself 
that  weakens  their  position,  for  the  diffi- 
culties arising  in  establlMhing  its  probate 
are  largtOy  Increased.  It  Is  plaintiffs' 
muniment  of  title,  yet  until  stamped  as 
genuine  by  the  seal  of  the  proper  tribunal 
it  cannot  be  received  In  evidence  in  other 
courts,  and  no  rights  can  be  asserted  un- 
der It.  Of  I  tseir  it  can  have  no  more  effect 
ill  transferring  or  vesting  title  than  a  deed 
without  delivery.  Conceding  it  would 
fortify  plaintiffs'  position  if  facts  were 
stated  In  their  complaint  showing  why 
this  will  has  not  been  probated,  and  why 
It  cannot  lie  probated  by  the  regular 
course  of  proceeding  in  the  tribunal  CMtab- 
lislied  for  such  purposes,  j'et  they  have  en- 
tirely failed  so  to  do.  Respondents'  coun- 
sel insist  that,  even  if  they  have  not  shown 
a  right  of  action  as  devisees,  yet  they 
have  alleged  themselves  to  be  heirs  at 
law,  and  are  therefore  entitled  to  mnin- 
tain  the  action  in  that  capacity.  In  this 
case  the  coincidence  arises  that  the  heirs 
at  law  and  devisees  under  the  will  are 
identical,  still  it  does  not  follow,  if  the 
will  under  which  they  claim  to  hold  as 
devisees  has  not  been  probated,  that  they 
have  any  rights  to  the  testator's  property 
as  heirs  at  law.  Plaintiffs  allege  that 
the.v  are  devisees  under  an  unprobated 
will.  If  it  had  been  a  probated  will,  their 
position  as  heirs  at  law  would  have  had 
no  value  whatever,  and  the  tact  that  it 
baa  not  been  probated  does  not  add 
Htrength  to  their  position.  As  against 
the  pleader,  we  assume  this  document  to 
be  a  valid,  genuine  will,  which  would  be 


probated  In  the  regular  way  If  presented 
to  the  probate  court;  and  until  presented 
and  probate  rejected  these  plaintiffs,  as 
heirs  at  law,  have  no  rights  In  the  proper- 
ty which  can  be  maintained  either  in 
courts  of  law  or  equity.  We  conclude, 
therefore,  that  the  complaint  does  not 
state  a  cause  of  action,  and  consequently 
the  decree  has  no  sufficient  support. 

Inasmuch  as.  If  the  case  were  reversed 
solely  upon  theforegoing  ground, it  would 
be  remanded  to  the  lower  court  for  a  new 
trial,  with  permission  to  the  plaintiffs  to 
amend  their  pleading.  If  they  deemed  such 
a  course  advisable,  we  feel  constrained  to 
take  a  broader  view  ot  this  question,  and 
determine  whether  a  court  of  equity,  un- 
der any  state  of  facts,  and  especially  un- 
der the  state  of  facts  as  developed  by  the 
evidence  in  this  case,  viewed  by  the  light 
of  the  laws  of  California,  has  Jurisdiction 
to  set  up  and  prove  a  will,  either  directly 
or  as  Incidental  to  other  relief  sought. 
The  authorities  already  cited  and  prin- 
ciples announced  opposesuch  doctrine, but 
let  UB  look  further.  The  right  of  Jurisdic- 
tion in  this  case  rests  upon  the  following 
tacts,  which  respondents  Insist  are  dis- 
closed by  the  evidence:  That  A.  M.  Pat- 
tison  died  leaving  a  last  will  and  testa- 
ment; that  defendant  J.  H.  W.  Pattison, 
a  son.  In  pursuance  of  a  scheme  to  defraud 
plaintiffs  of  their  interest  in  the  property, 
after  his  father's  death  destroyed  the  will ; 
that  in  furtherance  of  this  scheme  he  made 
false  deeds  to  himself  of  the  property,  and 
procured,  b.y  undue  influence,  his  mother, 
who  was  old  and  feeble,  to  make  certain 
other  deeds  therefor;  that  the  aforesaid 
will  has  not  been  probated,  and  cannot  b«» 
probated  In  the  itgular  channel,  as  there 
are  only  two  persons  acquainted  with  its 
provisions,  and  one  of  these  is  the  defend- 
ant  in  fraud,  who  will  not  testify  truth- 
fully thereto,  the  statute  requiring  that 
its  provisions  be  proven  by  the  evidence  of 
two  credible  witnesses.  It  appears  from 
the  foregoing  that  the  plaintiffs  are  in  a 
very  unfortunate  position,  and  that  the 
defendant  J.  H.  W.  Pattison  is  a  very  bad 
man  ;  yet  is  this  the  proper  proceeding.  In 
the  proper  court,  to  right  these  wrongs 
and  punish  the  offender?  It  is  difficult  to 
comprehend  why  the  power  of  the  pro- 
bate court  has  not  been  Invoked  to  prove 
this  will;  its  powers  are  full,  ample,  and 
complete;  machinery  is  provided  to  force 
the  truth  from  a  false  and  scheming  wit- 
ness; and,  finally,  If  probate  were  denied, 
as  heirs  at  law,  plaintiffs'  rights  would 
be  amply  protected,  and  thus  their  situa- 
tion is  much  more  pleasant  than  though 
they  were  not  in  the  direct  line  of  succes- 
sion. We  do  not  see  how  this  action  can 
be  niaintalnedevenunderthefactsclalmed. 

In  this  state  the  provisions  of  the  Code 
form  a  complete  and  perfect  system.  In 
relation  to  the  probate  of  wills,  whether 
those  wills  are  in  existence,  or  lost  or  de- 
stroyed. In  the Brorlerick  Will  Ca8e,found 
in  21  Wall.  517.  the  supreme  court  of  the 
United  States,  in  speaking  of  the  law  of 
California  relating  to  probate  of  wills, 
said:  "In  view  of  these  prorisions,  It  Is 
dlfflcult  to  conceive  of  a  more  complete 
and  effective  probate  Jurisdiction,  or  one 
better  calculated  to  attain  the  ends  ot  }u6> 
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tlce  and  truth."  In  note  3  to  section  1158 
of  Pomeroy's  Equity  Jurisprudence,  the 
author  says:  "On  the  contrary,  the  doc- 
trine ae«ms  to  be  general,  it  not  universal, 
throuifhout  the  states,  that  a  court  of 
equity  will  not  recognize  nor  act  upon  a 
will  of  land  or  of  pcrtional  property  until 
It  hab  been  admitted  to  probate. "  The  i-ase 
of  Gaines  v.  Chew,  2  Hon*.  619,  a  leading 
case  upon  this  question,  declares  that,  be- 
fore any  title  could  be  set  up  under  the 
will,  it  must  be  probated  in  the  probate 
court,  holding  that  in  Louisiana  the  pro- 
bate court  had  exclusive  jurlsdictiou  of 
those  matters.  In  the  opinion  Justice  Mc- 
Lean suggested  that,  if  all  other  remedies 
failed,  "it  might  be  a  matter  of  grave  con- 
sideration, whether  the  inherent  powers 
of  a  court  of  chancery  might  not  afford  a 
remedy,  when  the  right  was  clear,  by  es- 
tablishing the  will  of  1813."  In  theBrod* 
erick  Will  Case,  21  Wall.  603,  referring  to 
this  language,  the  supreme  court  of  the 
United  States  said:  "Of  course,  the  lat- 
ter expreRslons  were  obiter  dicta,  and  can 
scarcely  be  said  to  have  the  support  of 
any  well-considered  case."  And  again, 
the  court  say  in  the  same  case,  referring 
to  the  law  of  thisstaxe:  "  ()u  the  estab- 
lishment or  non-establishment  of  the  will 
depended  the  entire  right  of  the  parties, 
and  that  was  a  question  entirely  and  ex- 
clusively within  the  jurisdiction  of  the  pro- 
bate court.  In  such  a  case  a  court  of 
equity  will  not  Interfere,  for  it  has  no  ju- 
risdiction to  do  so.  The  probate  court 
was  fully  competent  to  afford  adequate 
relief. " 

The  cause  at  bar  is  in  the  nature  of  an 
action  to  quiet  title,  yet  in  Pomeroy's 
Equity  Jurisprudence,  §  1158,  the  author 
says:  "The  rule  is  settled  in  England 
that  a  devisee  in  posKessiou  is  entitled  at 
any  time  to  maintain  a  suit  against  the 
heir  at  law  of  the  testator,  for  the  pur- 
pose of  establishing  the  will,  *  *  *  al- 
though the  will  creates  no  trusts,  but 
gives  the  devisee  a  purely  legal  estate,  and 
although  it  is  not  necessary  to  admiiiister 
the  estnto  under  the  direction  of  the  court 
of  chancery.  •  •  •  In  both  Instances 
the  suit  Is  in  the  nature  of  a  bill  to  quiet 
title.  For  obvious  reasons,  no  such  ju- 
risdiction probably  exists  in  any  of  the 
states,  certainly  not  in  the  great  majority 
of  them."  In  the  case  of  Morningstar  v. 
Selby,  15  Ohio.  34.'),  in  which  slate  the 
court  of  common  pleas  answers  to  our  su- 
perior court,  having  both  an  equity  and 
probata  departnie.it,  ft  was  attempted  to 
probate  a  fraudulently  destroyed  will 
upon  the  equity  side  of  the  court,  there  be- 
ing no  statutory  provision,  as  in  this 
state,  providing  fur  probate  of  lost  and 
destroyed  wills.  After  an  exhaustive  ex- 
amination of  the  law  upon  the  question, 
the  court  said:  "Those  authorities,  care- 
fully examined,  will  show  that  a  court  of 
chancery  has  no  inherent  power,  either  in 
England  or  America,  to  establish  a  lost 
w^ill;"  and,  under  the  provisions  of  a  con 
stitutlou  very  similar  in  these  respects  to 
ours,  held,  that  the  prol)ate  court  had 
exclusive  jurisdiction  of  all  matters  per- 
taining to  probate  proceedings,  and  de- 
nied the  application.  This  is  the  first  in- 
stance arising  in  this  state  where  it  baa 


been  sought  to  prorea  will  otherwise  than 
by  a  decree  of  the  prohate  court,  and  to 
that  extent  we  move  on  untrodden  ground. 
The  fact  that  this  will  has  been  suppressed 
or  destroyed  In  fraud,  rather  than  lost 
through  accident  or  mistake,  does  not  af- 
fecT  the  question  of  jurisdiction.  No  such 
distlDction  is  recognized  by  the  provision 
of  the  Code  of  Civil  Procedure,  and  fraud, 
accident,  and  mistake  demand  equal  at- 
tention, when  knocking  nt  the  doom  of  a 
court  of  equity.  In  Huseuberg  v.  Frank, 
es  Cal.  403,  it  was  decided  that,  as  to  the 
probate  of  a  will,  the  jurisdiction  of  the 
probate  court  Is  exclusive.  At  the  same 
time  in  that  case  a  divided  court  held  that 
a  court  of  equity  had  jurisdiction  to  con- 
strue  a  will,  thereby  encroaching  upon  the 
jurisdiction  of  the  probate  court  to  an  ex- 
tent not  equaled  in  any  other  decision 
found  in  the  Reports  of  this  state.  We 
might  add,  the  correctness  of  the  law  there 
found,  as  to  the  jurisdiction  of  a  court  of 
equity  to  construe  a  will  under  the  laws 
of  this  state,  is  not  only  doubted,  but  the 
effect  of  the  decision  Is  very  much  limited  in 
Slddall  V.  Harrison,  73  Cal.  M2,  15  Pac. 
Rep.  130. 

The  principles  laid  down  and  reasoning 
had  in  Morningstar  v.  Sell,y,  supra,  and 
cases  there  cited,  also  militate  strongly 
against  the  doctrine.  In  Re  Bowen,  34 
Cal.  (589,  In  speaking  of  the  provision  of 
our  former  constitution,  the  court  said: 
"This  Is  a  comprehensive  grant  of  probate 
jurisdiction,  and,  as  there  is  nothing  in  the 
article  granting  concurrent  Jurisdiction, 
the  grant  to  the  probate  court  must  be 
held  exclusive."  In  Custro  v.  Richardson, 
previously  cited,  the  court  said,  in  speak- 
ing of  probate  of  wills:  "  It  was  intended 
that  the  mode  of  proof  pointed  out  by  the 
statute  should  b<3  uniformly  pursued,  and, 
to  give  effect  to  that  intention,  it  is  nec- 
essary to  maintain  the  exclusive  authori- 
ty of  the  probate  court."  In  State  v.  Mc- 
Glynu,  20  Cal.  271,  the  court,  in  speaking 
of  decrees  In  the  matter  <»f  probate  of 
wills,  said  :  "It  is  necessary  for  the  repose 
of  society  that  it  should  be  detinitely  set- 
tled by  one  jurlgment.and  not  t>e  left  to  be 
buffeted  about  by  different  and  possibly 
conflicting  judgments  of  different  courts." 
Respondents' counsel  insist  that  the  decree 
in  this  case  simply  probates  the  will  for 
the  purposesof  this  case, and  as  incidental 
to  the  main  relief  sought,  yet,  if  the  pro- 
bate court  hasexclusive  jarisdiction  of  the 
matter  and  the  will  has  no  life  until  pro- 
bated, the  decree  would  pro  tanto  repeal 
those  principles  of  law.  The  conflict  is  ir- 
reconcilable, and  the  decree  must  fall. 

It  Is  quite  evident  that,  if  a  court  of 
chancery  cannot  entertain  direct  jurisdic- 
tion to  establish  a  will,  it  can  possess  no 
jurisdiction  to  do  so  as  incident  to  juris- 
diction over  other  matters.  Such  a  course 
would  lead  to  gravecomplications,  would 
destroy  the  uniformity  contemplated  in 
the  mode  and  manner  of  proof,  and  would 
be  opposed  to  the  system  established  by 
the  constitution  and  statutory  laws  of 
California.  Respondents  insist  that  as  the 
will  has  been  destroyed,  and  as  they  are 
nnable  to  prove  its  contents  by  two  wit- 
nesses, as  required  by  section  1339  of  the 
Code  of  Civil  Procedure,  and  for  that  rea- 
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BOB  haveao  standing  In  theprobateconrt, 
the  court  of  chancery  ohonld  take  Jnrlsdlc- 
tion  and  tidmit  It  to  probate.  Conceding 
the  jnriadiction  of  such  court,  we  are  not 
prepared  to  say  the  rale  of  evidence  would 
not  be  the  Biime,  for,  If  It  were  otherwise, 
the  Hafegnard  thrown  around  the  rights 
of  helra  would  be  lost,  and  the  statute  ren- 
dered entirely  nugatory.  Buttheconrthas 
no  snch  Jurisdiction.  A  Jodgment  of  pro- 
bate being  a  jndgnient  /o  rem,  a  Judgment 
binding  every  one  who  has  any  Interest,  it 
l8  of  the  soundest  policy  that  one  tribunal 
should  have  vested  in  It  exclusive  power 
to  hear  and  determine,  no  matter  what 
may  e  the  nature  or  character  of  the  will, 
and  no  matter  what  may  be  its  situation 
or  condition.  Such,  nndonbtedly,  was 
the  end  and  object  sought  to  be  attained 
by  the  framers  of  onrlaw  In  theeoactment 
of  a  fnll,  Complete,  and  comprehensive 
probate  procedure.  Respondents  have  cit- 
ed many  cases  holding  that  the  frand  of  the 
spoliator  affords  ground  for  the  interven- 
tion of  a  court  of  equity,  but  we  do  not 
think  they  are  the  better  authority,  and 
the  weight  of  authority  Is  the  other  way. 
But  whatever  may  be  the  conflict  in  the 
dcclRions  of  courts  of  other  states,  we 
think  the  doctrine  contended  for  has  no 
Bofflcient  support  In  this  state,  and  is  op- 
posed to  the  spirit  of  her  jurisprudence  up- 
on probate  matters.  The  law  in  this  state 
does  not  look  that  way.  Let  the  Judg- 
ment and  order  denying  a  new  trial  be  re- 
versed, and  the  cause  remanded. 

I  concur :    Hauuison,  J . 

Paterbon,  J.  I  concur.  If  the  plaintiffs 
were  heirs  at  law,  I  think  they  could 
maintain  an  action  to  8<>t  aside  the  deed 
under  section  1452,  Code  Civil  Pruc.  From 
their  own  showing,  however,  they  are  not 
heirs  at  law,  but  devisees;  and  until  the 
will  has  been  probated,  and  tlielr  statna 
as  devisees  has  been  judicially  fixed  by 
the  probate  of  the  will,  they  cannot  main- 
tain an  action.  It  is  alleged  in  the  com- 
plaint that  the  will  was  "fraudulently  de- 
'■troyed,  or  concealed,  or  suppressed,  and 
was  never  nUniitted  to  probate  or  filed  in 
the  court,  and  Ih  now  in  the  control  of 
said  J.  H.  W.  Pattinon,  unless  the  same 
has  been  destroyed  by  him. "  The  finding 
of  the  court  is  in  the  same  disjunctive, 
equivocal  form.  It  may  be  that  on  peti- 
tion for  letters  tlie  defendant  will  produce 
the  will.  It  does  not  appear  that  any  at- 
tempt has  been  made  to  secure  its  produc- 
tion, and,  taking  the  pleadings  most 
strongly  against  the  pleader,  we  must  as- 
sume that  it  can  be  produced. 


91   Cal.  231  " 

KiESBio  V.  ALI.6PAUGH  et  a.1.    (No.  14,405.) 

(Supreme  Court  of  CaUfomfa.    Sept.  1«S,  1891.) 

Contractors'  Bokds— Riobts  op  Scbbties. 

In  an  action  on   a   bund,  It   appeared  that 

the  principals  and   surety  had   executed   it  to 

Idaintifl  to  secure  him  against  claims  or  liens  for 
abor  or  material  used  in  the  construction  of  a 
building  which  the  principals  in  such  bond  had 
contracted  to  erect.  The  contract  and  bond  were 
unrecorded.  Plaintiff,  b^  the  contract  referred 
to  in  the  bond,  was  authorized  to  retain  one-Iourth 
of  the  price  of  construction  until  final  settlement 
of  the  parties  thereto.    Upon  completion  of  the 


building,  plaintiff  paid  the  contractors  the  full 
amount.  There  was  no  evidence  of  the  surety's 
assent  to  suoh  payment.  At  the  time  of  such 
payment  there  were  existing  valid  liens  for  labor 
and  material  used  in  constructing  the  building, 
which  plaintiff  subsequently  paid.  Plaintiff  sued 
the  obligors  in  the  bond  for  the  amount  of  these 
liens.  Held,  that  the  surety  was  not  liable,  since 
the  sum  which  the  contract  authorized  plaintiff 
to  retain  was  charged  with  a  trust  in  favor  of 
the  surety,  as  seoority  against  the  liens,  and  with- 
out his  consent  it  oould  not  be  paid  to  his  prin- 
cipals. 

Department  2.  Appeal  from  superior 
court,  San  Diego  county;  Georob  Puter- 
BAFOH,  Judge. 

Action  by  Klesalg  against  Allspaugh 
and  Bali  as  principals,  and  Lundeen  as 
surety,  on  a  building  contractor's  bond. 
Judgment  tor  plaintiff.  Defendant  Lun- 
deen appeals.    Reversed  as  to  Lundeen. 

Parish,  MoBNboMer  A  .Lewis,  for  appel- 
lant.   Carf  Sclizitze,  for  respondent. 

De  Haven,  J.  The  defendant,  Lundeen, 
was  a  surety  for  his  co-defendants,  All- 
spaugh and  Hall,  upon  a  bond  executed  to 
plaintiff  to  Indemnify  and  save  him  harm- 
less against  any  claims  or  liens  for  mate- 
rial or  labor  used  or  employed  by  his 
principals  in  the  construction  of  a  build- 
ing, which  they  had  theretofore  contract- 
ed to  erect  for  plaintiff.  The  contract 
price  for  the  construction  of  the  building 
was  f  8,000,  and  by  the  terms  of  the  build- 
ing contract  the  plaintiff  was  authorized 
to  retain  one-fourth  of  that  sum  In  hU 
bands  until  final  settlement  between  the 
parties  thereto.  The  complaint  alleges 
"that  after  the  time  said  house  had  been 
finished,  and  when  final  settlement  was 
made  as  per  contract  aforesaid,  there  were 
good  and  valid  claims  and  demands  and 
liens  for  material  and  labor  expended  and 
used  In  the  building,  construction,  aad 
finishing  said  house,  in  excess  of  the  con- 
tract price  of  said  building,  to  the  amount 
of  one  tbouHond  eight  hundred  seventeen 
25-100  dollars;"  and  that  oy  reason  of  the 
failure  of  the  contractors  to  discharge 
them  the  plaintiff  was  compelled  to  pay 
the  same  after  baviug  paid  the  full  con- 
tract i^rlce  for  the  house.  This  action  Is 
brought  against  the  principals  and  sure- 
ties on  the  bond  referred  to,  to  recover 
the  amount  so  paid  by  plaintiff.  The 
plaintiff  recovered  judgment  in  the  supe- 
rior court,  and  from  that  Judgment  the 
defendant  Lundeen  prosecutes tl^is  appeal. 
The  judgment  cannot  be  sustained  upon 
the  facts.  The  appellant  Lnndecn  was  a 
surety,  and  as  money  sufflcient  to  satisfy 
all  of  the  Hens  mentioned  In  the  com- 
plaint was.  or  ought  to  have  been.  In  the 
hands  of  the  plaintiff  at  the  time  of  his 
settlement  with  the  contractors,  he 
should  hare  so  ai)plicd  It,  instead  of  pay- 
ing It  to  thecontractors.  This  balance  was 
to  be  retained  in  his  hands  asanaddi. 
tional  security  against  Hens  upon  the 
building,  and  In  equity  he  held  the  same 
also  for  the  benefit  of  the  sureties.  It  was 
a  special  fund  to  which  they  had  a  right 
to  look  for  their  Indemnity,  and  in  view 
of  which  it  must  be  supposed  that  they 
assumed  the  obligation  of  sureties,  as  the 
original  contract  Is  referred  to  in  the  bond 
ns  the  Inducement  or  consideration  for  Its 
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execu lion,  and  the  plaintiff  was  not  au- 
thorized to  surrender  it  without  their 
knowledge  or  coniieut,  and,  bavioK  done 
BO,  the  appellant  was  discharged.  BrapTK 
V.  Shain.  49  Cal.  131 ;  Taylor  v.  Jeter.  23 
Mo.  244.  In  this  latter  case  the  court 
used  this  language:  "The contract  duty 
of  this  builder  was  to  furnish  the  mate- 
rials and  do  the  labor,  and  be  failed  Id 
both  respects  when  be  allowed  the  build- 
ing to  be  incumbered  with  these  liens. 
The  owner,  having  notice  of  them,  and 
paying  what,  by  the  substantial  terms 
of  Che  contract,  he  was  entitled  to  retain 
until  they  were  removed,  voluntarily 
abandoned  an  ample  fund,  which,  accord- 
ing to  the  conditions  of  the  contract,  was 
to  accumulate  In  bis  own  hands  as  the 
primary  security  for  its  due  performance, 
and  in  which  the  surety  had  an  equal  in- 
terest with  himself.  He  must,  therefore, 
bear  the  loss  %>ccasioued  by  bis  own  negli- 
gence or  folly."  This  Is  an  elementary 
rule  of  law  governing  the  relation  of  prin 
cipal  and  surety,  and  is  thus  stated  by 
the  master  of  the  rolls  in  Law  v.  East 
India  Co.,  4  Ves.  829.  "It  cannot  be  con- 
tended, upon  any  principle  that  prevails 
■with  regard  to  principal  and  Hurety,  that 
when  the  principal  has  left  a  sut&cleutfund 
in  the  hands  of  the  obligee,  and  hethlnlis 
fit.  Instead  of  retaining  it  in  his  hands,  to 
pay  it  back  to  the  principal,  the  surety 
can  be  called  upon.  The  failure  of  the 
plaintiff  to  retain  this  balance,  or  to  ap- 
ply it  for  the  satisfaction  of  theobligation 
for  wliich  the  appellant  was  surety,  does 
not  present  the  case  of  a  mere  neglect  up- 
on the  part  of  a  creditor  to  insist  upon  a 
set-uff  in  his  fa  vor,  a  rising  out  of  some  oth- 
er transaction,  before  paying  what  might 
be  due  on  a  particular  contract,  but  was 
the  neglect  to  resort  to  a  fuml  already  in 
his  hands  for  his  own  protection,  in  the 
very  matter  for  which  the  defendant  was 
a  surety,  and  which  fund  was  therefore 
charged  with  a  trust  In  Favorof  appellant, 
and  its  surrender  without  his  consentcon- 
Btitutes  a  defense  to  this  action.  Judg- 
ment reversed  as  to  appellant  Lundeen. 

We  concur:  McFarlako,  J.;  Shakp- 
BTEIN,  J. 

«  CaJ.  185 

BLAisnRLL  V.  McDowell.    (No.  14,344.) 
(Supreme  Court  of  Cal^omUi.    Sept.  19,  1891.) 

Vauditt  o»  Chattel  Mortoaoe  —  Secubino 
Vi'ucnASE  Price. 
Civil  Code  Cal.  %  21155,  provides  that  "mort- 
gages may  bo  made  upon  •  •  •  furniture  In 
botels,  lodging  or  boarding  houses,  when  mort- 
gaged to  secure  the  purchase  money  of  the  arti- 
cles mortgaged. "  Held,  that  a  mortgage  given 
to  secure  money  advanced  to  purchase  the  hotel 
furniture  covered  by  the  mortgage  was  valid. 

Department  2.  Appeal  from  superior 
court.  San  Diego  county;  Geokge  Pctek- 
BAUOH,  Judge. 

Action  by  S.  G.  Blalsdell  against  S.  A. 
McDowell.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

L.  L.  Boone,  for  appellant.  H.  S.  Bab- 
cock,  for  respondent. 

McFarland,  J.  The  main  question  in 
this  cose — and  the  only  one  requiring  no- 


tice— is  whether  a  certain  mortgage  of  ho- 
tel furniture  executed  by  George  W.  Bnt- 
terfleld  and  William  P.  Baker  to  Bryant 
Howard  is  valid,  under  section  ^55  of 
the  Civil  Code.  The  facts  in  the  case  are 
these:  Butterfield  and  Baker,  being  de- 
sirous of  purchasing  about  91,500  worth 
of  furniture  for  the  Arlington  Hotel,  in 
San  Diego,  made  arrangements  with  Bry- 
ant to  advance  the  money  with  which  to 
buy  the  furniture,  agreeing  to  give  bini  a 
mortgage  on  the  same  as  security.  It 
was  specially  understood  between  them 
that  the  money  to  be  advanced  by  Bryant 
was  to  be  used  by  Butterfleld  and  Baker 
in  purchasing  said  furniture,  i'or  this 
purpose  Bryant  deposited  $1,500  in  bank 
to  their  credit,  ond  they  paid  for  the  fur- 
niture by  drawing  checks  against  said  de- 
posit. When  the  furniture  was  in  the 
hotel  they  gave  the  mortgage  to  Bryant, 
the  mortgage  being  in  form  as  provided 
by  the  Code,  and  duly  recorded.  Said  sec- 
tion 2955  of  the  Civil  Code  provides  ttiat 
"mortgages  may  be  made  upon :  •  ♦  • 
Eixhtb,  upholstery  and  furniture  nsed  in 
hotels,  lodging  or  boarding  houses,  when 
mortgaged  to  secure  the  purchase  money 
of  the  articles  mortgaged;"  and  appellant 
(defendant  in  the  court  below)  contends 
that  the  mortgav'e  here  in  question  was 
not  given  to  secure  the  "purchase  money" 
within  the  meaning  of  that  section.  Uis 
contention  iB  that  as.  under  the  general 
rule,  mortgages  of  personal  property  are 
void  unleBH  there  is  a  change  of  possession, 
the  statutory  provision  which  alters  that 
rule  must  be  8trictl,7  construed,  and  ap- 
plied only  to  cases  where  the  mortgage 
runs  directly  from  the  purchaser  to  the 
seller  to  secure  the  amount  agreed  to  be 
paid  by  the  former  to  the  latter.  But,  it 
the  statute  ia  to  have  a  literally  strict 
construction,  it  is  diiiicult  to  see  why  the 
phrase  "to  secure  the  purchase  money" 
does  not  as  closely  apply  to  money  by 
which  tlie  purchase  was  made  as  to  the 
case  of  a  debt  where  no  money  was  used. 
But  the  section  of  the  Code  in  question 
should  have  a  reasonable  construction 
with  a  view  of  executing  tiie  evident  de- 
sign of  the  legislature  In  enacting  It. 
While  the  language  used  shonld  not  be 
strained  to  Include  cases  clearly  not  em- 
braced by  it,  the  meaning  to  be  given  to  It 
Bhould  not  be  so  narrowly  circumacribed 
as  to  exclude  cases  clearly  within  it.  The 
evident  intent  of  the  legislature  was  to  en- 
courage certain  kinds  of  business  by  al- 
lowing persons  to  procure  certain  person- 
al property  necessary  to  the  businesp,  by 
giving  a  mortage  lien  upon  the  property 
itself ;  and  money  advanced  for  the  ex- 
press and  special  purpose  of  procuring 
such  property  is  as  much  within  both  tlie 
spirit  and  letter  of  the  law  as  a  debt  in- 
curred immediately  to  the  seller.  If  Br.v- 
nnt  had  gone  through  the  form  of  buying 
the  furniture  from  the  sellers,  and  selling 
it  again  to  Butterfield  and  Baker,  ilx.'re 
could  have  been  no  question  about  the 
validity  of  the  mortgage;  but  surely  the 
law  does  not  require  such  a  vain  thing  to 
be  done  when  it  so  clearly  appears  that 
the  advance  of  the  money  and  the  pur- 
chase of  the  furniture  were  substantially 
one  transaction.    No  other  state  has  a 
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statute  Rimllar  tn  the  one  here  under  re- 
view; but  one  or  two  outboritles  have 
been  cited  where,  with  respect  to  property 
exempt  from  execution, "  purchase  money  " 
ha»  been  given  a  meaning  uiniilar  to  that 
contended  for  by  appellant.  We  think, 
however,  that  the  case  at  bar  should  be 
gOTerned  by  the  principle  applied  in  Las- 
Ben  V.  Vance,  8  Cal.  271,  which  was  a  con- 
test between  a  homestead  claimant  and 
one  holding  a  mortgage  for  the  money 
which  be  had  advanced  for  the  purchase 
of  the  land.  In  that  case  the  court  say : 
"The  money  of  the  plaintiff  paid  for  the 
lot,  and  it  would  be  an  exceedingly  barab 
rule  of  law  that  wonld  defeat  his  mort- 
gage upon  the  very  property  parchased 
with  the  monoy  famished  by  himself."  It 
Is  true  that  the  court  said  that  the  deed 
and  the  mortgage  were  '^simultaneous 
acts, "  but  the  same  was  practically  the 
case  with  the  purchase  of  the  furniture  in 
the  case  at  bar.    Judgment  affirmed. 

Weconcur:  Deatty.C.J.;  Db  Havbn,J. 


n  Cat  m 

8TANTON  V.  French.    (No.  14,819.) 

(Supreme  Court  of  California.    Sept  19,  1891.) 

EXBMPTIONB— PSDDLEKg— ATIORSIT'8  F«B. 

1.  Where  the  debtor's  principal  basiness  Is 
that  of  a  peddler,  the  fact  that  he  occasionally 
uses  in  other  ways  the  team  andwafron  employed 
therein  will  not  deprive  him  of  the  benefit  of 
Code  Civil  Proo.  Cal.  i  (590,  sabd.  6,  ezempting 
from  execution  the  two  horses,  wagon,  and  har- 
ness by  the  use  of  which  a  peddler  habitually 
earns  hin  livlDg. 

3.  A  bread-boz,  used  by  a  debtor  In  his  busi- 
ness as  a  peddler  of  bread,  Is  not  exempt,  as  it 
is  not  named  in  the  list  of  articles  exempted  by 
Code  Civil  Froc.  Cal.  |  690. 

8.  In  an  action  for  the  conversion  of  persoual 
property,  plaintiff  aslced  Judgment  for  1353  as  the 
value  of  the  property  alleged  to  have  been  con- 
verted, together  with  interest  on  such  amount, 
and  ll-W  for  attorney's  fees  Incurred  in  the  pur- 
suit of  the  property.  The  court  charged  that  be- 
fore plaintiff  couid  recover  any  amount  as  attor- 
ney's fees  he  must  show  by  a  preponderance  of 
evidence  that  such  amount  was  reasonable  for 
the  services  rendered.  There  was  no  evidence 
as  to  the  reasonableness  of  the  attorney's  fee. 
There  was  a  verdict  for  plaintiff  for  $375.  which 
was  less  than  the  amount  claimed  as  the  value  of 
the  projwrty  and  interest.  Held,  that  it  would 
be  presumed  on  appeal  that  the  ]ury  followed  the 
instructions  of  the  court,  and  rejected  the  olaim 
for  attorney's  fees. 

Department  1.  Appeal  from  superior 
court,  Merced  county;  C.  H.  Makks, 
J  udge. 
Action  by  John  Stanton  against  H.  W. 
French  for  conversion.  Verdict  and  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Modified  and  affirmed. 

./.  K.  Law  and  TupperA  Tapper.tor  ap- 
pellant. Frank  H.  Fnrrar,  and  Breckio- 
brenbridffe  <&  Peck,  for  respondent. 

Oabouttb,  J .  This  in  an  action  In  con- 
version, bruoght  to  recover  the  value  of 
two  horses,  a  wagon  and  harness,  and  a 
bread-box.  The  property  was  taken  and 
sold  by  defendant  as  constable,  under  an 
execution  against  plaintiff  and  his  wife. 
Plaintiff  demanded  a  return  of  the  property 
as  exempt  from  execution,  under  subdivis- 
v.27P.no.l2— 42 


Ion  6,  §  BOO, Code avllProc.,1  claiming  that 
as  a  peddler  of  bread  be  habitually  earned 
bis  living  bj'  the  use  of  said  property. 
This  is  an  appeal  by  defendant  from  the 
judgment  and  order  denying  his  motion 
for  a  new  trial.  It  is  the  second  appeal 
to  this  court,  the  former  decision  being 
found  In  83  Cal.  194,  28  Pac.  Rep.  35.5. 

Plaintiff  buses  his  claim  for  exemption 
upon  his  status  as  a  peddler  of  bread.  In 
the  list  of  property  allowed  peddlers  by 
statute  as  exempt  from  execution  we  tind 
no  article  answering  in  namn  or  use  to  a 
bread-box,  and  a  debtor's  claims  are  lim- 
ited by  the  words  of  the  statute. 

Upon  an  inspection  of  thR  record  In  the 
previous  appeal,  we  find  no  material  dif- 
ference in-  the  evidence  there  and  that 
which  la  now  before  us,  upon  the  matter 
of  the  ratification  by  plaintiff  of  the  sale 
by  the  officer,  and  the  former  decision  up- 
on that  point  establishes  the  law  of  the 
case.  It  appears  that  plaintiff  and  his 
wife  conducted  a  bakery  upon  a  limited 
scale  In  the  town  of  Merced;  that  they 
sold  bread  at  the  shop,  and  also  the  plain- 
tiff dally  peddled  bread  throughout  the 
town  and  at  the  railroad  depot  upon  the 
arrival  of  trains,  etc.  In  the  interim  the 
plaintiff  did  odd  Job-i  with  his  team  for 
hire,  but  hl^  principal  business  was  ped- 
dling bread,  with  the  use  of  his  horses  and 
waKon.  Can  it  be  said  that  plaintiff 
habitually  earned  bis  living  by  peddling? 
Webster  defines  "habitually  "  as  "custom- 
arily ;•*  "by  frequent  practice  or  use." 
It  does  not  appear  to  mean  "exclusively" 
or  "entirely,"  and  the  fact  that  plaintiff 
may  have  to  a  limited  extent  applied  his 
team  to  other  uses,  or  that  some  portion 
of  his  living,  however  slight  that  portion 
might  be, came  from  some  other  avenue  of 
industry,  wonld  not  deprive  him  of  his 
rights  as  a  peddler  under  the  statute. 
This  question,  as  well  as  the  question  as 
to  the  ownership  of  the  bay  horse,  were 
questions  of  fact,  and  were  submitted  to 
the  Jury  under  proper  InstructlonH,  There 
Is  sutficient  evidence  upon  both  matters  to 
support  the  verdict,  and  it  will  not  be 
disturbed  by  this  court. 

It  does  not  seem  necessary  to  enter  into 
a  dlscnssion  astothe  liability  of  defendant 
for  plaintiff's  attorney's  fees  in  this  action. 
Plaintiff  claimed  the  value  of  the  property 
converted  to  have  been  9350,  and  in  addi- 
tion thereto  asked  Judgment  for  legal  in- 
terest thereon  from  January  27, 1887,  and 
damages  in  the  sum  of  fl50  for  attorney's 
fees  incurred  in  the  pursuit  of  the  property. 
In  bis  testimony  he  placed  a  value  of  f3oup- 
on  the  bread-box.  The  Jury  returned  a  ver- 
dict in  favor  uf  plaintiff  lor?37.5.  Thecourt 
Instructed  the  jury  that  before  the  plaintiff 
could  recoverany  amount  as  uttorney'sfee 
he  must  show  by  a  preponderance  of  evi- 
dence that  such  amount  was  a  reasonable 
fee  for  the  services  rendered.  There  was 
no  evidence  whatever  as  to  thB  reasona- 
bleness of  the  attorney's  fee  claimed,  and 
It  must  be  presumed  that  the  jury  followed 

>  Code  Civil  Proc.  Cal.  i  690,  subd.  6,  provides 
that  there  shall  be  exempt  from  execution  "two 
horses    *   *    *    and  their  harness  and  one  wagon, 

•  •    •    by  the  use  of  which    •    *    •    a  peddler 

•  *   •    habitually  earns  his  living.    •    *    •» 
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the  inatmction  of  tlie  conrt,  and  by  their 
verdict  rejected  all  claimB  In  that  respect. 
Especially  should  such  be  deemed  the  fact 
when  the  evidence  as  to  the  value  of  the 
property  converted,  considered  In  connec- 
tion with  the  interest  due,  would  support 
a  verdict  Jor  an  amount  considerably 
greater  than  the  sum  returned  by  the  ver- 
dict of  the  Jury.  The  matters  already 
passed  upon  dispose  of  many  of  the  ezcep- 
tiuns  to  instructions  refused  by  the  court. 
The  instructions  given  appear  to  be  a  full 
and  complete  presentation  of  the  law  up- 
on all  matters  involved,  and  we  see  no 
ground  upon  which  a  successful  exception 
thereto  can  be  based.  Let  the  cause  be 
remanded,  with  directions  to  the  lower 
conrt  to  modify  the  Judgment  by  striking 
therelrom  the  sum  of  $35,  and  in  all  other 
respects  let  the  Judgment  and  order  be 
affirmed. 

Weconcar:    Harrison, J.;  Paterson,J. 


n  Cal.  m 

WiNTBRBURN  et  al.  V.  CHAMBERS  et  al. 

(No.  13,405.) 

(Supreme  Court  of  CaUfomia.    Sept.  14, 1891.) 

Tbmants  in  Commok— Oustes  and  Adtbbsb  Fos- 
SEsaioN— Color  of  Title — Appeal. 

1.  It  appeared,  in  partition  proceedings,  that 
the  husoand  of  the  deceased  owner  had  thereto- 
fore sold  the  land  as  administrator  under  author- 
ity of  an  act  of  the  legislature;  that  the  sale  had 
heen  approved  by  the  court,  and  the  price  paid 
and  deed  given ;  that  the  purchaser  had  taken 
possession,  and  sold  half  of  it  at  its  full  value ; 
that  he  had  inclosed  the  remaining  half  with  a 
substantial  fence,  and  occupied  and  cultivated 
It  for  eight  years  before  his  death;  that  be  had 
paid  the  taxes,  and  caused  it  to  be  surveyed  and 
assessed  in  his  own  name;  and  that  he  had  made 
a  testamentary  disposition  of  it,  as  well  as  fre- 
quent and  open  declarations  of  his  ownership  of 
the  entire  tract.  Seld  that,  though  he  took  only 
the  one-third  interest  of  the  husband  under  the 
deed,  his  acts  were  nevertheless  sufficient  to 
charge  the  heirs  with  notice  of  his  intention  of 
ouster,  and  their  titles  were  therefore  extin- 
guished. 

2.  A  finding  that  the  purchaser  entered  into 
and  tooK  possession  of  the  land  in  his  own  right, 
and  as  owner  of  the  entire  tract,  and  not  aa  a 
tenant  in  common  with  the  heirs,  and  that  he 
ousted  and  amoved  the  said  heirs,  was  not  by 
its  terms  limited  to  an  ouster  resulting  from  the 
entry  under  the  deed;  but  the  finding  of  ouster 
must  l>e  regarded  as  distinct  in  itself,  and,  if 
there  be  evidence  to  support  it.  It  must  be  up- 
held, and  referred  to  such  evidence,  rather  than 
to  the  finding. 

8.  The  adverse  possession  of  the  grantees  of 
such  a  purchaser  was  referable  to  the  latter's 
ouster,  and  it  did  not  need  a  finding  that  the 
grantees  made  an  additional  ouster. 

4.  The  court  found  that  the  administrator 
was  authorized  to  sell  the  "re:il  estate  of  the  de- 
ceased, "  and  that  he  made  a  contract  of  sale 
"embracing  all  the  land"  in  controversy,  and 
gave  a  deed  to  the  purchaser  "purporting  to  con- 
vey to  him  the  said  land. "  It  found  also  that, 
though  the  deed  made  him  a  tenant  in  common 
only  with  the  heirs,  this  was  without  his  knowl- 
edge or  consent,  and  his  entry  was  of  such  a 
character  as  to  effect  an  ouster  of  said  heirs. 
Held,  that  under  these  facts  the  deed  was  suffi- 
cient to  give  color  of  title  to  his  entry,  though  the 
authority  under  which  it  purported  1>o  have  been 
made  was  insufficient  for  that  purpose. 

5.  Such  findings  must  be  assomed  to  have 
been  sustained  by  the  evidence,  since  no  objec- 
tion was  made  on  that  ground  in  the  bill  of  excep- 
tions. 


6.  The  entry  and  claim  of  the  purohaaer  wero 
sufficient  to  constitute  an  ouster,  though  no  notice 
thereof  was  brought  home  to  the  other  tenants; 
and  the  fact  that  some  of  the  tenants  were  minors 
at  the  time  was  immaterial,  because  of  the  run- 
ning of  the  five-years  statute  of  limitations  after 
the  last  attained  his  majority. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  8au  Francisco ; 
M.  A.  Edmonds,  Judge. 

Action  by  Winterburn  and  others  against 
Joseph  L.  Chambers  and  Charles  R.  Cham- 
bers for  partition.  There  was  judgment 
for  defendants,  and  plaintitta  appeal.  At- 
firmed. 

Edward  J.  Prtngle,  for  appellants.  E. 
B.  <ft  J.  W.  Mastick,  J.  D.  Redding,  W.  F. 
(io&d,  and  W.  C.  Belcher,  tor  respondents. 

Harrison.  J.  The  plaintiffs  seek  in  this 
action  partitioD  of  a  tract  of  land  which 
belonged  to  their  mother,  of  which  they 
allege  that  the  defendants  are  tenants  la 
common  with  them  by  reason  of  convey- 
ances from  other  heirs  of  their  mother. 
The  land  incontroversy  belonged  to  J osefa 
Soto  do  Utokes,  who  died  intestate  Sep- 
tember 18, 1865,  leaving  a  bosband,  James 
Stokes, and  14  children,  surviving  her.  An 
act  of  the  legislature  was  passed  March 
25, 1867,  authorising  her  administrator  to 
sell  her  real  estate  subject  to  the  approval 
of  the  probate  court  of  Monterey  county, 
in  which  the  administration  of  her  estate 
was  pending,  and  upon  such  approval  to 
convey  the  same  to  the  purchaser.  March 
16, 1858,  "said  James  Stokes,  professing  to 
act  under  the  authority  of  the  said  act, 
and  as  the  administrator  of  said  Josefa, 
made  and  entered  into  a  contract  with  one 
R.  J.  Walsh,  by  the  terms  whereof  he,  as 
administrator  of  the  estate  of  said  Josefa 
Soto  de  Stokes,  contracted  to  sell  to  said 
Walsh,  and  said  Walsh  contracted  to  buy, " 
the  tract  of  land  described  in  the  com- 
plaint, subject  to  the  approval  of  said 
probate  court.  Upon  receiving  the  report 
of  said  sale,  said  probate  court  approved 
the  same;  "and  after  such  approval,  and 
on  the  2l6t  of  April,  1858,  the  said  Stokes, 
still  representing  himself  to  be,  and  pro- 
fessing to  act  and  acting  as,  administra- 
tor of  the  estate  of  his  said  deceased  wife, 
and  in  his  own  right,  made,  executed,  and 
delivered  to  said  R.  J.  Walsh  a  deed  of 
conveyance  purporting  to  convey  to  him 
the  said  land  in  consideration  of  the  sum 
of  $14,376.43."  The  said  purchase  price  was 
the  full  value  of  the  land  at  the  time  of  the 
said  sale,  and  the  deed  therefor  was  re- 
corded in  the  office  of  the  county  recorder 
for  Colusa  county  on  the  12th  day  of  Au- 
gust, 1858.  At  i-ertain  dates  thereafter, 
viz..  March  31,  1860,  and  June  11,  1863, 
Walsh  took  deeds  purporting  to  convey 
the  land  from  persons  who  had  received 
conveyances  from  other  heirs  of  Josefa, 
which  were  also  recorded  In  said  county 
recorder's  office.  Walsh,  upon  receiving 
the  deed  from  the  administrator,  imme- 
diately entered  into  and  took  possession 
of  the  said  land  thereunder,  and  on  the 
13th  day  of  August,  1858,  sold  the  north- 
erly half  thereof  to  J.  W.  Mcintosh,  at  the 
same  price  per  acre  at  which  he  had  par- 
chased  the  name,  and  received  from  him  a 
portion  ol  the  purchase  money,  and  by  a 
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written  contract  agreed  to  convey  the 
same  to  him  upon  the  payment  of  the  bal- 
ance oE  the  iiiirchase  rnonej',  and  at  the 
oau>e  time  delivered  to  him  the  iiuHsossion 
of  the  Baid  northerly  liall.  No  conveyaace 
of  the  liind  vras  made  to  Mcintosh  until 
October  23,  1807,  after  the  death  of  Walsh, 
when  his  executors,  under  the  order  of  the 
probate  court.couveyed  this  northerly  half 
to  him;  but  the  court  finds  that  "imme- 
diately upon  his  purchase  from  R.  J. 
"Walsh  the  said  .T.  \V.  Mcintosh  entered 
Into  and  took  possession  of  the  northerly 
half  of  the  said  tract  of  land,  and  during 
the  years  1S5S  and  lSj9  Inclosed  all  of  said 
half  except  about  150  acres  in  a  triangular 
shape  on  the  westerly  or  bacli  side,  with 
a  good,  substantial  fence,  and  thereafter 
continuously,  up  to  the  23d  day  of  Sep- 
tember, 1SG8.  kept  the  same  80  inclosed, 
and  used  the  same  for  cultivation  and 
paHturage,  and  paid  all  tuxes  and  assess- 
ments levied  thereon;"  and  also  finds  that 
such  possession  of  said  northerly  tract 
was  thereafter  maintained  by  the  defend- 
ant Lewis  H.  Mcintosh,  to  whom  John 
had  sold  and  conveyed  the  same,  Septem- 
ber 23,1868.  Walsh  died  testate  April  80, 
J86d,  and  thereafter,  viz...  March  12.  1872, 
the  probate  court  of  Colusa  county,  in 
which  administration  of  bis  estate  was  had , 
distributed  the  southerly  halt  of  said  land 
to  the  defendants,  Joseph  L.  Chambers 
and  Charles  K.  Chnmbers,  in  accordance 
with  the  provisions  of  his  will.  The  court 
also  finds  that  "during  the  year  1858  said 
Walsh  inclosed  the  southerly  half  of  the 
said  land  with  a  good,  substantial  post 
and  plank  fence ;  and  thereafter,  up  to 
the  time  of  his  death,  maintained  and  kept 
tbe  same  so  inclosed,  and  kept  and  held 
the  open,  notorious,  actual,  and  exclusive 
possession  of  all  the  said  southerly  halt  of 
said  land,  adversely  to  all  tbe  world,  and 
used  the  same  for  cultivation  and  past- 
urage, and  paid  all  taxes  and  assessments 
levied  theron,  and  dealt  with  and  used  tbe 
same  as  his  own  property;"  and  also  that 
after  the  deatti  of  Wal^h  his  executors 
kept  and  maintained  a  similar  possession 
until  the  entry  of  the  decree  of  distribu- 
tion In  hisestate.  and  that  thereafter  such 
possession  was  kept  and  maintained  by 
the  defendants  Chambers.  The  court  fur- 
ther finds:  "  (32)  The  said  R.  J.  Walsh  en- 
tered into  and  took  posseHsion  of  the  land 
purporting  to  be  conveyed  to  him  by  the 
Bald  deed  of  April  21,  1858.  in  his  own 
right,  and  as  owner  of  the  entire  estate, 
and  not  as  a  tenant  in  common  with  the 
plaintiffs,  or  an.v  or  either  of  them,  or 
with  any  other  person,  and  ousted  and 
amoved  the  plaintiffs,  Josephine  Winter- 
burn,  Lucy  Mills.  Catherine  Sherwood, 
Louisa  Johnson,  William  Stokes,  and  Do- 
mingo Stokes,  and  all  other  persons  hav- 
log  or  claiming  any  right,  title,  or  interest 
In  or  to  such  tract  ot  land,  or  any  part 
thereof,  from  the  possession  of  said  land, 
and  every  partthereof.  (33)  Moretban  five 
years,  to-wlt,  more  than  six  years,  elapsed 
between  the  time  when  the  youngest  ot 
the  plaintiffs  arrived  at  majority,  and  the 
time  of  the  commencement  of  this  action, 
during  all  which  time  the  defendants,  Jo- 
seph L.  Chambers  and  Charles  R.  Chambers, 
had  and   held,   and  claimed  to  bold.  In 


their  own  right  absolutely,  as  the  devisees 
ot  tliesaJd  R.  J.  Walsh,  deceased,  and  un- 
der tbe  said  decree  of  distribution  made 
by  the  probate  court  of  the  county  of  Col> 
usa,  all  tbe  so\itberly  half  of  tbe  said  land, 
and  were  at  the  time  ot  the  commence- 
ment of  this  action  the  owner.i  in  fee 
thereof;  and  all  which  time  the  defendant 
Lewis  H.  Mcintosh  bad  and  held,  and 
claimed  to  bold,  absolutely  in  his  own 
right,  as  the  grantee  of  said  Walsh,  and 
under  mesne  conveyances  sutflcient  in 
form  to  convey  the  whole  title,  all  tbe 
northerly  half otthe  said  land, and  be  was 
at  the  time  of  the  commencement  of  this 
action  the  owner  in  fee  of  the  said  north- 
erly half. "  The  present  action  was  com- 
menced on  the  20th  day  of  May,  1878,  and 
at  the  time  of  its  commencement  the 
plaintiffs  were  of  tbe  following  ages: 
Louisa  Johnson,  47  years;  Catherine  Sher- 
wood, 34  years;  Josephine  Winterbum, SI 
years;  Lacy  Mills,  28  years;  William 
Stokes,  32  years,  and  Domingo  Stokes, 
through  whom  the  plaintiff  Eugene  Sher- 
wood claims,  38  years.  As  conclusions  ot 
law,  the  court  found  that,  by  virtue  ot 
such  ouster  and  adverse  possession,  the 
title  ot  the  plaintiffs  was  extinguished, 
and  their  right  of  action  barred  by  the 
statute  of  limitations.  It  also  found  the 
following  as  one  of  its  conclusions  ot  law, 
viz.:  "That  the  snid  R.  J.  Walsh,  under 
his  deed  of  April  21, 1858,  acquired  title  to 
only  the  undivided  one-tiiird  ot  the  land 
in  his  deed  described,  and  became  by  oper- 
ation otlaw,  but  without  his  consent  or 
knowledge,  a  tenant  in  common  with  the 
children  of  the  said  Josefa  Soto  de  Stokes, 
deceased;  but  that  by  hlsentry  under  said 
deed  into  the  absolute  and  exclusive  and 
adverse  possession  ot  said  land,  and  his 
ouster  of  all  his  said  co-tenants  from  the 
possession  thereof,  and  by  the  maintenance 
ot  such  exclusive  and  adverse  possession 
by  said  Walsh,  his  grantees,  administra- 
tors, devisees,  and  assigns,  openly,  notori- 
ously, and  continuously,  under  claim  of 
absolute  title,  for  more  than  five  years 
after  each  and  ail  the  plaintlFIs,  and  each 
and  every  of  the  surviving  children  of  the 
said  Josefa  Soto  de  Stokes,  had  attaUied 
majority,  all  the  right,  title,  and  intei-est 
ot  the  said  plaintiffs,  and  of  each  of  tbem, 
was  extinguished.  •  •  •"  Judgment 
was  entered  in  favor  ot  the  defendants. 
A  motion  for  a  new  trial  made  by  the 
plaintiffs  was  denied,  and  from  the  Judg- 
ment and  order  denying  said  motion  tbe 
plaintiffs  have  appealed. 

The  basis  of  tiie  Judgment  by  the  court 
below  is  that  the  pluiutiffs  were  ousted 
from  the  land  more  than  five  years  prior 
to  the  commencement  of  the  action,  and 
tbat,  an  adverse  possession  having  been 
maintained  under  such  ouster  for  more 
than  said  period  of  five  years,  their  right 
ot  action  is  barred.  This  decision  is  as- 
sailed by  the  appellants  upon  two 
grounds,  viz. :  that  the  finding  of  ouster 
is.  by  the  terms  of  the  finding  itself,  limit- 
ed to  an  ouster  resulting  from  the  entry 
by  Walsh,  under  tbe  deed  of  the  adminis- 
trator; and,  seconcf,  that  theevidencetaila 
to  show  facts  sufficient  to  constitute 
an  ouster.  We  cannot  agree  with  counsel 
tor  appellants  that  It  waa  the  intention 
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of  the  court  by  Its  finding  of  an  ouster, 
In  fludlug  32  above  quoted,  to  limit  Rucb 
finding  to  an  ouster  by  tlip  uiere  entry  by 
■Wnlsli  under  the  deed.  The  court  does 
uot  In  the  flndliig  Itself  limit  the  ouster  to 
the  mere  entry  and  claim  under  the  deed, 
nor  does  It,  after  finding  such  entry  and 
claim,  find  that  he  thereby  ousted  and 
amoved  the  plaintiffs,  but  the  ouster  Is 
found  as  a  fact  distinct  from  such  entry 
and  claim.  The  court,  moreover,  in  Its 
conclusion  of  law  above  quoted,  linds  that 
Walsh,  "  by  his  entry  under  said  deed  into 
the  absolute  and  exclusive  and  adverse 
possession  of  said  land,  and  his  ouster  of 
all  his  co-tenants  from  the  possesHlnn 
thereof,  and  by  the  maintenance  of  such 
exclusive  and  adverse  possession,"  extln- 
guislied  the  title  of  the  plaintiffs.  It  thus 
appears  that  the  ouster  found  by  thecourt 
does  not  depend  upon  the  mere  entry  and 
claim ;  that,  while  the  entry  and  claim  are 
elements  therein,  they  do  not  solely  con- 
stitute the  ouster.  The  findings  must  be 
read  as  a  whole,  and  not  merely  accord- 
ing to  their  numerical  division.  Because 
it  may  be  Impracticable  to  embrace  all  the 
facts  in  a  case  tinder  a  single  finding.  It 
does  not  follow  that  each  f'ict  that  is  sep- 
arately found  is  to  be  considered  distinct 
and  disconnected  from  all  the  others.  Es- 
pecially when  a  fact  is  the  ultimate  fact 
resulting  from  several  others,  is  it  improp- 
er to  limit  such  conclusion.  If  the  fact 
found  may  be  sustained  by  evidence  In  the 
case,  it  roust  be  referred  to  such  evidence 
for  its  snpport,  and  not  limited  to  the 
Immediate  connection  in  which  It  is  placed 
,in  the  tinding.1.  unless  the  language  in 
[which  it  Is  expresHed  compel  such  Ilmlta- 
'tion.  The  finding  of  ouster  must  be  re- 
garded as  a  finding  distinct  in  itsotf,  and, 
'if  there  Is  evidence  in  its  support,  it  must 
be  upheld  and  referred  to  such  evidence, 
'rather  than  to  the  facts  in  the  finding  in 
[Which  It  Is  declared.  An  onster  of  one  co- 
!  tenant  by  another  is  produced  by  acts  of 
the  same  character  as  will  produce  any 
other  onster.  In  either  case  It  is  the 
'"wrongful  dispossession  or  exclusion  of  a 
party  from  real  property  who  is  entitled 
ito  the  possession. "  In  each  cas?  the  same 
kind  of  possession  Is  required,  and  It 
niuHt  be  taken  and  held  with  the  same 
hostile  intent.  In  the  rase  of  a  disposses- 
sion by  a  stranger,  the  fact  that  such 
stranger  takes  the  actual  and  exclusive  pos- 
session of  the  land  is  of  itself  a  notice  of 
the  character  of  such  possession,  ami  of 
the  intent  with  which  it  was  done.  In 
the  case  of  the  co-tenant,  however,  the 
Intent  with  which  the  possession  is  taken 
is  not  manifested  by  the  mere  fact  o'  pos- 
session, but  must  be  established  either  by 
actual  notice,  or  by  acts  or  declarations 
so  open  and  notorious,  and  of  such  a  nat- 
ure, that  it  may  readily  be  presumed  that 
the  co-tenant  out  of  possession  is  in- 
formed thereby  of  the  hostile  intent  with 
which  the  possession  Is  held.  It  is  the  in- 
tent which  determines  the  character  of  the 
possession,  but  it  is  essential  that  this 
intent  be  In  some  mode,  either  by  actual 
or  presumptive  notice,  directly  or  indi- 
rectly, communicated  to  the  other  co- 
tenant.  This  Intent  is  not  the  secret  pur- 
pose of  the  occapants,  but  is  the  purpose 


which  the  acts  themselves  manifest,  and 
the  acts  done  must  be  manifested  to  the 
person  against  whom  the  ouster  Is  direct- 
ed. It  is  not  necessary  that  actual  notice 
be  shown  to  have  reached  the  co-tenant 
in  order  to  charge  him  with  the  effect  of 
the  ouster.  The  ouster  most  be  complete, 
and  it  must  be  found  that  notice  thereof 
was  given;  and,  inasmuch  as  ouster  is 
the  ultimate  fact  to  be  found  by  the  court, 
it  is  sufficient  if  it  is  sustained  by  the  evi- 
dence, or  is  the  necessary  result  from  the 
probative  facts  which  are  found.  Being 
a  fact  to  be  found  from  evidence,  it  is  en- 
titled to  the  same  presumptions  of  cor- 
rectness as  attend  any  other  finding  o( 
fact  depending  upon  the  weight  or  suffi- 
ciency of  evidence. 

It  appears  from  the  record  herein  that 
in  March,  1858,  Walsh  made  a  contract 
with  the  administrator  of  the  estate  of 
Josefa  for  a  purchase  of  the  whole  of  the 
land  described  in  the  complaint  at  its  full 
value,  subject  to  the  approval  of  the  pro- 
bate court  of  Monterey  county ;  that  the 
sale  was  approved  by  said  court,  and  that 
in  pursuance  thereof  a  conveyance  was 
made  to  him  in  the  succeeding  month,  and 
that  he  paid  the  whole  of  the  purchase 
price  to  the  said  administrator;  that  he 
thereupon  immediately  took  possession 
of  the  whole  tract  of  land,  and  in  August 
following  sold  to  Mcintosh  the  northerly 
half  of  the  tract  at  Its  full  value,  executed 
to  him  a  contract  of  sale  therefor,  gave 
him  the  po.sse88lon,and  thereafter  received 
from  him  the  price  for  the  same;  and  that 
Mcintosh,  upon  receiving  said  contract 
of  sale,  took  possession  of  the  tract,  and 
thereafter  occupied  the  same  as  in  Ills  own 
right ;  that  Walsh  inclosed  the  southerly 
hulf  of  the  tract  with  a  substantial  fence, 
and  occupied  and  cultivated  It  openly  and 
exclusively  until  his  death  in  1SC6;  caused 
it  to  be  surveyed,  and  also  to  be  assessed 
in  hin  own  name,  paid  all  the  taxes  there- 
on, made  a  testamentary  disposition 
thereof,  as  well  as  frequent  and  open  dec- 
larations of  his  purchase  and  ownership  ot 
the  entire  tract.  These  acts  were  suffi- 
cient to  clearly  indicate  the  intent  on  his 
part  to  claim  the  entire  estate  as  his  own 
to  the  exclusion  ot  nil  other  persons,  and 
were  also  acts  of  such  character  and  per- 
formed with  sufliolentpnbilcit.yand  notori- 
ety to  Justify  a  presumption  that  they 
were  couimunlcated  to  and  known  hv  the 
plaintiffs.  The  fact  that  the  deed  to 
Walsh  was  not  placed  opon  record  until 
after  he  had  made  his  contract  of  sale 
with  Mcintosh,  and  the  entry  by  Mcin- 
tosh upon  the  northern  portion  of  the 
tract,  is  immaterial,  and  it  is  equally  im- 
material, for  the  purpose  of  characterizing 
his  entry,  whether  the  deed  was  recorded 
or  not.  The  entry  Into  possession  of  the 
tract  by  Walsh  was  itself  a  notice  to  the 
plaintiffs  that  he  had  some  claim  to  the 
land.  The  mere  possession  was  not  of  it- 
self evidence  of  his  claim,  but  It  was  notice 
to  them  sufficient  to  put  them  opon  in- 
quiry, and  to  charge  them  with  the  knowl- 
edge that  would  have  been  received  from 
such  Inquiry.  They  knew  that  he  was  not 
one  of  the  heirs  of  their  mother,  and  that 
the  Immediate  source  of  his  claim  to  the 
land  was  different  from  tbeirs,  and.  whea 
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they  snw  him  In  possesRlon  of  the  land, 
they  ■w-ere  charged  with  notice  of  the 
character  and  purpose  with  which  such 
poatieBsion  was  taken.  They  were  not  at 
liberty  to  jjrefiume  that  he  was  a  claimant 
under  one  of  their  co-tenants,  any  more 
than  that  his  entry  was  hostile  to  them 
ail.  Being  informed  of  his  entry,  and  pre- 
Bomptively  of  Its  character,  they  were 
charged  with  ti  knowledge  of  ail  the  facts 
attending  it  which  an  inquiry  would  have 
called  forth.  "The  possession  of  other 
persons  than  [thvir  co-tenants]  was 
enough  to  put  [the  plaintiffs]  on  Inquiry, 
under  the  rule  in  Fair  v.  Stevenot,  29  Cal. 
486.  It  they  had  inquired,  they  would 
hare  discovered  the  hostile  character  of 
the  possession.  This  means  of  notice  con- 
stituted notice."  Unger  v.  Mooney,  68 
Cal.  696.  His  entry  upon  the  land  was 
open  and  notorious,  and  it  was  as  much 
a  notice  to  them  that  he  was  entering 
with  bow  and  spear  as  it  was  that  he  en- 
tered under  a  deed  of  conveyance.  Being 
thus  put  upon  inquiry,  and  charged  with 
the  iinowledge  of  the  facts  which  such  in- 
quiry would  have  disclosed,  they  were  in- 
formed that  he  had  talcen  possession  of 
tne  land  under  the  purchase  by  him  of  the 
entire  interest  therein  held  by  their  mother 
at  her  death  in  accordance  with  the  terms 
of  the  contract  of  sale  made  by  him  with 
the  adaiinlRtrator  of  her  estate,  and  that 
the  same  had  been  approved  by  the  pro- 
bate court,  and  that  he  had  paid  for  tb«) 
land  its  full  value.  Even  if  it  l>e  conceded 
that  the  deed  to  him  purported  to  convey 
only  the  interest  of  Ktottes,  and  although. 
In  the  absence  of  any  other  facts,  his  en- 
try might  have  been  presumed  by  them  to 
have  been  in  accordance  with  the  deed, 
this  fact  would  not  have  lulled  them  into 
the  belief  that  he  had  succeeded  to  only 
that  interest,  and  was  their  co-tenant,  for 
the  deed  was  not  placed  upon  record  un- 
til several  months  afterwards.  His  entry 
was  an  act  dlstinctfrom  thedeed  executed 
to  bini,  and  they  were  charged  with  no- 
tice that  such  entry  was  with  hostile  in- 
tent, and  with  a  claim  to  the  entire  and 
eTscluRlve  ownership  of  the  land.  By  such 
notice  there  was  Imputed  tothem  informa- 
tion of  not  merely  the  language  and  terms 
of  the  deed,  but  of  all  tlie  facts  connected 
with  his  entrj .  The  possession  of  Walsh 
did  not  appear  to  them  to  be  that  of  one 
whom  they  knew  to  be  a  co-tennnt,  and 
they  were'not  entitled  to  presume  that 
his  acts  of  possession  were  in  recognition 
of  their  rights.  A  co-tenant  out  of  pos- 
sesRion,  In  order  to  a  vail  himself  of  the  pre- 
sumption attending  the  acts  of  a  stranger 
in  pusNPHHion,  must  show  that  such 
Btransrer  is  his  co-tenant.  There  Is  no  pr&- 
Rnniptloii  of  MUch  co-tenancy,  and,  in  the 
absence  of  s\ich  Khowing,  he  is  chargcaljle 
with  ni)tlce  of  the  real  character  of  his 
claim.  Being  cliargeable  with  such  no- 
tice, he  is  also  chargeable  with  the  knowl- 
edge that  the  acta  done  by  Mm  are  done 
in  coDKistency  with  his  entry  and  his 
claim,  whatever  the  same  may  be.  The 
purchase  by  Walsh  in  1R60  and  1R68  of 
other  interests  did  not  Impair  the  charac- 
ter of  his  entry  in  1858.  He  did  not  enter 
Into  possession  of  any  portion  of  the  land 
under  the  subsequeiit  conveyances,  and 


bis  original  entry  can  neither  be  qnallfled, 
nor  his  title  Impaired,  by  such  purchase. 
He  was  buying  In  an  outstanding  claim, 
not  as  a  co-tenant  with  the  plaintiffs,  but 
wit.*!  a  claim  hostile  to  them  from  the  be- 
ginning. After  (he  ouster  by  Walsh,  the 
adverse  possession  taken  by  the  defend- 
ants under  conveyance  from  him  was  re- 
ferable to  such  ouster,  and  it  was  not  req- 
uisite to  flud  that  they  had  made  any 
additional  ouster  to  that  which  was  to 
be  Inferred  from  the  ouster  by  Walsh,  un- 
der whom  they  entered.  Their  possession 
under  such  entry  was  the  advcrue  holding 
of  a  stranger  to  the  title,  and  not  refera- 
ble to  the  entry  of  a  co-tenant.  Their  en- 
try was  the  basis  of  a  new  title,  and,  with 
an  adverse  holding  for  Ave  years  after  the 
plaintiffs  had  attained  majority,  toiled 
their  rights.  We  do  not  understand  that 
appellants  controvert  the  proposition 
that,  if  the  evidence  is  Buiiiclent  to  estab- 
lish the  ouster  by  Walsh,  as  found  by  the 
court,  there  has  been  an  adverse  posses- 
slon  thereunder  for  more  than  five  years 
prior  to  the  con]mencement  of  this  actlou. 
We  are  of  the  opinion  that  the  character 
of  the  acts  of  Walsh,  as  well  as  their  no- 
toriety, were  such  as  to  Justify  the  court 
In  a  presumption  that  the  plnintirrs  had 
notice  thereof,  and  that  they  constituted 
a  sufficient  basts  for  its  finding  of  the 
ouster  by  Walsh.  Freem.  Co-Ten.  K  221, 
223;  Warfieid  v.LIndell,3U  Mo.  282;  Lodge 
▼.  Patterson,  8  Watts,  77;  Dikeman  v. 
Parrish,  6  Pa.  St.  227. 

It  is,  however,  contended  on  behalf  of 
the  appellants  that,  inasmuch  as  by  the 
terms  of  the  deed  i:rom  the  administrator 
to  AValwh,  It  must  have  appeared  to  him 
that  there  was  thereby  conveyed  only  an 
undivided  interest  in  the  laud,  his  entry 
must  be  deemed  to  have  been  in  accord- 
ance with  the  terms  of  the  deed,  and  that 
his  acts  thereunder,  being  cuoHiutent  with 
such  entry,  did  not  manifest  any  intent  to 
claim  the  entire  ownership.  We  think, 
however,  that  tde  facts  presented  by  the 
record  do  not  uphold  this  claim  of  the  ap- 
pellants. It  may  be  conceded  that  the 
conveyance  by  Stokes  as  administrator, 
under  the  authority  of  the  legislative  act, 
was  utterly  unavailing  to  transfer  to 
Walsh  any  title  to  the  lands  in  contro- 
versy, and  that  the  court  correctly  found 
that  the  only  interest  therein  which  he 
obtained  by  the  deed  was  that  which 
passed  by  the  conveyance  of  Btokes  in  his 
own  right,  which  whs  in  fact  the  one-third 
which  he  took  as  surviving  husband  of 
Josefa.  The  court,  however,  found  that, 
although  by  operation  of  law  this  dee<1 
made  him  ouly  a  tenant  In  common  with 
the  children  of  .Tosefa,  yet  such  effect  of 
the  deed  was  without  ills  knowledge  or 
consent,  and  that  his  entry  was  of  Huch  a 
character  as  to  operate  as  an  ouster  of 
said  children.  The  court  also  found  that 
under  the  act  of  the  leglslatni-e  Stokes 
was  authorised  as  adminlMtrator  to  sell 
"the  real  estate  of  the  deceased,"  and 
that,  professing  to  act  under  the  authori- 
ty of  that  act,  he  made  a  contract  with 
Walsh  to  sell  a  tract  of  land  "embracing 
all  the  land  involved  in  this  action;"  and 
that,  after  the  approval  of  the  sale  by  the 
probate  court,  be  gKve  to  Walsh  a  deed  of 
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conveyance  "purporting  to  convey  to  him 
the  aaUl  land."  Under  these  facts  the 
deed  to  Walsh  was  sufficient  to  give  color 
of  title  in  support  of  bis  entry,  notwith- 
standing the  tact  that  the  act  under  whose 
authority  it  purported  to  have  been  made 
was  inaufBcient  to  confer  authority  there- 
for. 

We  must  assume  that  these  findings  of 
fact  are  sustained  by  the  evidence  which 
was  presented  at  the  trial,  as  the  plaintiffs 
have  not  In  their  liill  of  exceptions  made 
any  specifications  of  insufficiency  in  that 
respect.  Upon  an  appeal  it  must  be  as- 
sumed by  us  that  all  findings  of  fact 
against  which  the  bill  of  exceptions  con- 
tains no  epectflcatlon  of  their  being  un- 
supported by  the  evidence  have  been  cor- 
rectly found.  The  fact  that  there  Is  some 
Bvidence  In  the  record  bearing  upon  such 
finding,  which  is  not  in  itself  Hutftcient  to 
support  It,  cannot  be  considered.  It  is 
only  when  the  finding  is  directly  challenged 
In  this  respect  that  we  must  assume  that 
all  the  evidence  bearing  upon  the  subject 
before  the  court  below  which  would  sus- 
tain the  finding  is  in  the  record.  If  the 
finding  Itself  has  not  been  objected  to, 
there  is  no  occasion  for  Inserting  such  evi- 
dence in  the  bill  of  exceptions,  and  the  re- 
spondent is  not  to  be  prejudiced  by  any 
failure  to  have  it  included  therein.  The 
appellants  in  their  specifications  of  InsufH- 
ciency  of  evidence  do  not  question  the  cor- 
rectness of  the  foregoing  findings  of  fact, 
tlieir  specification  being  "  the  inHuHiclency 
of  the  evidence  to  justify  the  finding  of 
fact  that  R.  J.  Walsh  entered  and  took 
possesploD  of  the  land  purporting  to  be 
conveyed  to  him  by  said  deed  of  April  21, 
1K5S,  in  his  own  right,  and  as  owner  of 
the  entire  estate,  and  not  as  a  tenant  in 
common  with  the  plaintiffs,  or  any  or 
eltherof  them,  or  with  any  other  person." 
It  is  only  the  entry  and  taking  possession 
in  his  own  right  which  they  allege  is  not 
sustained  by  the  evidence,  but,  as  the  en- 
try and  taking  possession  are  fully  estab- 
lished by  the  evidence,  their  argument  is 
limited  to  the  character  in  which  said  en- 
try was  made,  and  the  possession  there- 
onder  held  and  taken.  Upon  this  point 
they  urge  that,  although  the  entry  may 
have  been  made  with  a  purpose  on  the 
part  of  Walsh  to  oust  the  plaintiffs,  yet 
such  purpose  is  insufticient  to  constitute 
an  ouster,  unless  notice  thereof  is  brought 
home  to  the  other  tenants,  so  that  they 
maybeinformed  thereof  and  protect  them- 
selves; and  they  further  urge  that.  Inas- 
much as  some  of  the  plaintiffs  were  Infants 
both  at  the  time  of  Walsh's  entry  and  at 
bis  death,  no  notice  to  them  could  be 
available;  and  that  consequently,  as  the 
only  ouster  found  by  the  court  Is  an 
ouster  by  Walsh,  it  ia  not  sustained  by 
the  evidence. 

The  fact  that  some  of  the  plaintiffs  were 
infants  at  the  time  of  the  entry  did  not 
diminish  the  effect  of  the  ouster.  The  en- 
try by  Walsh,  and  his  subsequent  acts  un- 
der such  entry,  were  not  deprived  of  their 
hostile  character,  and  did  not  fall  to  con- 
stitute an  onster,  merely  because  the  plain- 
tiffs were  at  that  time  minors.  An  infant 
can  be  ousted  from  his  possession  by 
utber  a  stranger  or  a  co-tenant.  Tbe  ouster 


does  not  depend  npon  the  fact  that  tbe 
notice  of  the  entry  with  hostile  intent  has 
been  either  understood  or  comprehended 
by  the  disseised,  whether  such  entry  be  by 
a  stranger  or  by  a  co-tenant.  If  in  either 
case  the  disseisor  should  declare  to  the  in- 
fant his  Intent  to  exclude  him  from  the  pos- 
session, and  should  physically  remove  him 
from  the  land,  and  thereafter  hold  the 
same  openly  and  adversely,  the  ouster 
would  not  be  suspended  until  the  infant 
had  attained  maJority.bat  would  be  com- 
plete at  the  date  of  the  act  and  declara- 
tlon.  The  effect  which  the  notice  will  pro- 
duceisnot  the  test  of  its  eufflciency,  and 
the  same  acts  and  declarations  which  con- 
Btitutean  ouster  apply  to  an  infant  as  well 
aatoan  adult,  whether  sucb  notice  be  act- 
ual or  presumptive.  Thesufficleneyof their 
notoriety  is  tobejudgedfrom  thecharacter 
with  which  they  are  made  or  performed, 
and  notfrom  the  manner  in  which  they  are 
perceived.  "To  constitute  a  disseisin,  it 
was  never  held  to  be  requisite  that  notice 
should  be  sent  to  the  disseisee,  or  that  it 
must  be  proved  that  he  had  knowledge  of 
the  entry  and  ouster  committed  on  hie 
land."  Lodge  V.  Patterson,  supra.  Oust- 
er sets  the  statute  of  limitations  ronning 
in  favor  of  the  disseisor,  but  protection  ia 
given  to  the  Infant  by  the  provision  of  the 
statute  that  the  adverse  holding  must 
continue  from  that  date  until  the  expira- 
tion of  five  years  from  his  attaining  ma- 
jority. The  sufficiency  of  the  notice  on 
the  part  of  the  disseisor  at  the  time  it  was 
given  Is  not  to  be  diminished  by  anything 
occurrlngsubsequent  thereto.  The  knowl- 
edge that  the  infant  would  have  had  from 
the  notice,  if  he  had  been  capable  of  com- 
prehending the  same.  Is  Imputed  to  him  as 
of  the  date  of  the  notice  as  fully  as  if  be  were 
an  adult,  but  the  effect  of  such  knowledge 
is  susiiended  until  his  majority.  The  Judg- 
ment and  order  denying  a  new  trial  are 
afiirmed. 

We  concur:  Patehson.J.;  Oarocttb.J. 


(91  Cal.  »4) 

KiESBio  V.  Allspaugh  et  af.    (No.  14,325.) 
(Supreme  Court  of  California.    Sept.  16,  189L) 

COMTBACTORS'  BOKDS — ElTFORCEmirr. 

Code  Civil  Froc.  Cal.  %  1183,  provides  tliU 
a  building  contrnct  which  is  not  recorded  befors 
work  is  commeiioed  thereunder,  when  the  con- 
tract price  exueeds  tl,UUO,  shall  be  void,  and  no 
recovery  shall  bo  had  thereon  by  either  parM 
thereto.  Held,  that  a  bond  in  the  sum  of  (5,000, 
given  by  a  contractor,  with  sureties  to  the  obli- 
gee, who  is  the  owner  of  a  building,  to  secure 
him  against  any  claims,  demands,  or  liens  for 
labor  or  materials  furolshed  In  the  oonstmction 
of  such  building,  and  which  refers  to  a  written 
contract,  that  has  not  been  recorded,  made  be- 
tween the  principal  obligor  and  obligee,  U  not 
within  the  meaning  of  the  statute,  and  may  be 
enforced  without  violating  the  provisions  oi  the 
above  section. 

Department  2.  Appeal  from  superior 
court,  San  Diego  county;  Gbobqe  PnTsa- 
BAUOH,  Judge. 

Action  by  Kiessig  against  Allspangh, 
Hall,  and  others  to  recover  on  a  building 
contractor's  bond.  Judgment  tor  plain- 
tiff. The  defendant  Hnll,  a  principal  on 
tbe  bond,  appeals.    Affirmed. 
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Luee  <£  McDonald,  for  appellant.  Carl 
Scbatxe,  tor  reapoudent. 

Db  Haven,  J.  On  October  14, 1887,  the 
plaintiff  and  tbe  defendants  Allspauscb and 
Hall  entered  into  a  contract,  whereby  said 
named  defendants  agreed  to  coostract  a 
bouae  tor  tbe  plaintiff,  and  farnlah  all 
materiolB  tberofor;  and  on  the  following 
day,  and  before  tbe  commencement  of 
work  under  tbe  boUdlns  contract,  tbey 
executed  to  plaintiff  a  bond  with  anretles, 
in  these  words :  ~  Be  It  remembered  that 
whereas,  on  tbe  14th  day  of  October,  1887, 
Charles  Kiesslg,  a  resident  of  tbe  said 
state  and  city,  and  A.  M.  Allspangh  and 
M.  S.  Hall,  contractors  and  builders,  also 
residents  of  said  state  and  city,  entered 
Into  a  contract  whereby,  for  a  certain 
valuable  consideration,  tbe  said  A.  M.  AU- 
spauKb  and  M.  H.  Bull,  builders  and  con- 
tractors, have  to  build,  consti-nct,  and 
Unisb  a  certain  house,  as  is  more  fully  set 
out  and  described  In  tbe  contract,  plans, 
and  specifications  signed  and  entered  into 
on  tbe  day  and  year  first  aforesaid,  all  of 
which  said  contract,  plans,  and  specifica- 
tions are  made  a  part  hereof:  Now, 
therefore,  we,  A.  M.  Allspaugh  and  M.  S. 
Hall,  as  principal,  and  U.  V.  Poser  and 
N.  P.  Lundeen,  as  sureties,  bind  ourselves, 
our  heirs,  executors,  and  successors,  in 
the  sum  of  five  thonsand  dollars,  to  for- 
ever save  and  bold  harmless  tbe  said 
Charles  Klcssig  against  any  claims,  de- 
mands, or  liens  of  all  characters  wha  tso  - 
ever  fur  material  orlaborexpended  or  used 
in  tbe  building,  construction,  and  finisb- 
ing  said  house. "  This  bond  was  not  re- 
corded, nor  was  the  building  contract 
therein  referred  to.  Tbecontractors,  bow- 
ever,  completed  tbe  building  according  to 
tbe  speclflefl  plans,  and  plaintiff  paid  them 
the  full  contract  price  therefor;  but  there 
were  liens  filed  against  it  to  tbe  amount 
of  #1, 817.25,  which  the  contractors,  All- 
spaugh and  Hnll,  failed  to  di»cbarge, 
and  the  plaintiff  was  compelled  to  pay 
them.  This  action  is  brought  on  the  fore- 
going bond  to  recover  tbe  amount  so  paid. 
Tbe  court  below  found  the  facts  as  above 
stated,  and  rendered  Judgment  in  favor  of 
plaintiff.  This  appeal  Is  from  that  Judg- 
ment, and  is  taken  by  the  defendant  Hall 
alone. 

The  appellant  contends  that  there  can 
be  DO  recovery  on  tbe  bond,  because  of 
tbe  failure  to  record  the  building  contract 
to  which  it  refers;  that,  the  original  con- 
tract being  void  under  the  statute,  this 
bond,  which  was  given  to  secure  in  part 
the  performance  of  such  contract,  Is 
equally  void,  and  incapable  of  enforce- 
ment. This  contention  is  hnned  upon 
section  1183  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  a  building 
contract  which  is  not  recorded  before 
work  is  commenced  thereunder,  when  tbe 
contract  price  exceeds  fl,OUO,  "shall  be 
wholly  void,  and  no  recovery  shall  be 
bad  thereon  by  either  party  thereto." 
But  the  bond  upon  which  this  action  is 
brought  is  not  the  contract  made  between 
this  plaintiff  and  appellant  for  the  con- 
struction of  the  building,  and  is  not  with- 
in the  letter  of  tbe  section  referred  to.  It 
was  not  made  at  tbe  same  time,  has  add!- 
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tional  parties,  and  docs  not  bind  tbecon- 
tractors to  erect  any  building.  It  refers 
to  the  prior  contract  as  an  inducement 
or  consideration  for  its  esecution.  and 
the  parties  signing  It  agree  to  bold  the 
plaintiff  harmless  against  certain  liens 
which  might  be  created  by  tbe  principals 
in  tbe  bond  in  carrying  out  tbe  other  con- 
tract, and  for  which  said  principals  would 
be  personally  liable  to  mechanics  and  ma- 
terial-men, bat  they  do  not  undertake 
that  tbe  prior  contract  shall  be  fully  per- 
formed by  the  contractors.  Tbey  could 
have  abandoned  tbe  work  of  construction 
at  any  time,  or  have  failed  to  complete 
It  within  the  time  fixed  or  in  the  manner 
specified  In  tbe  contract,  and  they  would 
not  have  been  liable  for  any  damage  there- 
for, by  the  terms  of  the  bond,  which  is  tbe 
foundation  of  this  action.  Indeed,  its 
purpose  is  not  to  secure  to  plaintiff  re- 
imbursement for  any  damage,  the  rlgbtto 
recover  which  rests  alone  upon  the  bnild- 
ing  contract.  Altliough  the  original  con- 
tract could  not  be  enforced,  because  not 
recorded,  the  contractor  might  neverthe- 
less perform,  and  the  plaintiff  could  accept 
such  performance,  and  neither  be  guilty 
of  any  wrong  in  so  doing;  and.  If  in  per- 
forming the  appellant  incurred  a  personal 
liability  for  labor  or  materials,  which  was 
discharged  by  the  plaintiff,  In  order  to 
remove  a  Hen  from  bis  own  property,  or 
at  the  request  of  tbe  appellant,  tbe  obli- 
gation to  repay  plainfiff  is  created  by 
law,  and  would  exUt  independently  of  the 
building  contract,  and  is  not  affected  by 
any  defect  therein,  and  Is  a  sufficient  con- 
sideration to  support  tbe  express  under- 
taking of  defendant  to  repay;  and  the 
bond  may  therefore  be  deemed  so  far  an 
Independent  undertaking  that  tbe  right  to 
enforce  it  does  not  depend  upon  tbe  subse- 
quent or  continued  validity  of  tbe  build- 
ing contract.  As  already  stated,  this 
bond  Is  not  within  the  letter  of  section  1183 
of  the  Code  of  Civil  Procedure,  and  it 
may  be  added  that  It  is  not  within  its 
reason  or  spirit,  and  its  enforcement  is  not 
in  conflict  with  the  policy  of  that  section. 
We  do  not  think  that  tbe  appellant,  after 
delivering  this  bond  as  an  independent 
security,  and  thereby  inducing  the  plain- 
tiff to  make  full  payment  of  tbe  contract 
price  for  the  construction  of  the  building, 
is  in  a  position  to  deny  bis  liability  upon 
it,  and  if.  In  order  tn  support  this  action, 
it  is  necessary  that  the  bond  should  be 
based  upon  a  valid  building  contract,  we 
sboald  hold  that  tbe  appellant  is  estopped 
to  dispute  the  truth  of  the  particular 
recital  contained  in  the  bond  as  to  sucb 
fact.    Judgment  affirmed. 

We  concur:     Sbakfstein,  J.;   McFab- 

LAND,  J. 


91  Cal.  2t5 

People  v.  Johnson.    (No.  20,797.) 

(Supi-eme  Court  of  California.  Sept.  18, 1891.) 
Kmbezzlemgnt — Evidence. 
1.  The  evidence  showed  that  defendant,  pre- 
tending to  illustrate  the  manner  of  drawings  at 
the  Louisiana  Lottery,  placed  upon  a  table  a 
paper  covered  with  squares  and  figures,  and  in- 
duced witness  to  place  his  money  upon  tbe  table 
with  the  understanding  that  it  would  be  returned 
as  soon  as  defendant  bad  completed  the  lllustra. 
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tion ;  that  as  soon  as  tbe  money  was  placed  npon 
the  table  defendant  took  the  same,  and  refused 
to  return  it.  Meld,  that  the  evidence  established 
larceny,  and  woald  not  support  a  conviction  for 
embezzlement.  Bei.tit,  C.  J.,  and  HcFablakd, 
J.,  dissenting. 

2.  It  was  error  to  allow  an  officer  to  testify 
as  to  a  description  of  defendant  furnished  by  the 
prosecuting  witness  before  arrest 

Id  bank.  Appeal  from  saperior  court, 
city  and  county  of  San  Francisco;  J. 
McM.  !SH AFTER,  Judge. 

Prosecution  ot  Oeurge  A.  Johnson  for 
embezzlement.  Verdict  of  guilty,  and  Judg- 
ment thereon.  Defendant  moved  for  a 
new  trial,  -which  being  refused,  he  appeals 
from  the  judgment  and  order  denyine  the 
motion.    Reversed. 

M.  S.  Horao.  for  appellant.  Atty.  Oen. 
Bart,  tor  the  People. 

Db Haven, J.  Thedefendant wascharged 
wtlh  embezzlement,  and  convicted.  He 
appeals  from  the  Judgment  and  order  de- 
Dylng  his  motion  ior  a  new  triul. 

1.  The  court  erred  In  admitting  the  tes- 
timony of  the  witness  Brlggs,  as  to  the 
description  of  the  defendant  given  him  by 
the  prosecuting  witness  before  tbe  arrest 
of  defendant.  This  was  hearsny,  and, 
considered  with  reference  to  the  other  evi- 
dence in  the  case,  relating  to  the  identity 
of  defendant  as  tbe  person  who  took  the 
money  alleged  to  have  been  embesxied, 
was  a  material  error. 

2.  Theverdict  is  against  the  evidence,  ns 
upon  the  facts  shown  defendant  was 
guilty  ot  larceny,  and  nothing  else.  The 
following  is  the  testimony  of  the  prosecut- 
ing witness  as  to  the  roanncr  in  which  tbe 
defendant  obtained  his  money;  "We  went 
lu  to  get  a  drinli,  and  while  we  were 
at  the  bar  a  man  came  up  to  us,  and 
asked  us  U  we  would  like  to  bay  a  Louisi- 
ana Lotter.v  ticket.  I  said  no;  that  I  did 
Dot  care  about  it,  as  I  never  gambled.  He 
said  be  was  the  agent  of  ihe  Louisiana 
Lottery  Company,  sent  out  on  purpose  to 
this  coast  to  explain  the  way  the  draw- 
ings were  had  to  the  people,  and  if  we 
would  go  into  the  back  room  he  would 
explain  it.  I  did  not  want  to  go  Into  the 
back  room,  hut  this  other  man  who  was 
with  me  said, 'Let's  go  in  and  see:'  so 
we  went  In.  When  we  got  In  the  back 
room  there  was  a  tuble  there,  and  the  de- 
fendant spread  a  paper  on  tbe  tsble  full  of 
squares  and  figures,  and  said  If  I  would 
put  down  a  half  a  dollar  or  some  money 
on  the  table  be  would  explain  It  to  us.  I 
did  not  want  to  put  any  money  on  the 
table,  but  this  other  man  said  he  would 
put  in  a  hair  a  dollar,  and  so  I  did  the 
same,  and  afterwards  I  put  In  a  dollar. 
After  that  was  lost,  I  put  in  five  dollars, 
and  lost  that.  I  then  wanted  to  get  out, 
but  there  were  other  men  there  who  said, 
'  Oo  on  and  play,'  and  I  was  afraid  to  go 
out,  as  I  put  up  tw<»ty  dollars,  and  after- 
wards twenty  dollars  more.  After  that 
was  lost,  I  aiiked  for  my  money,  and  didn't 
get  it.  Tbe  defendant  at  all  times  told  me 
that  I  would  get  my  money  back  as  soon 
as  he  had  explained  the  game."  It  Is 
sometimes  difficult  to  determine  upon  a 
trial  for  larceny  whether  the  offense  is  lar- 
ceny or  embezzlement,  when  there  has 
beea  a  ball  meat  ot  property  to  tbe  de- 


fendant, and  thereafter  a  conversion  by 
him.  Upon  such  facts,  when  tbe  charge  is 
larceny,  the  prosecution  Is  required  to 
show  that  the  defendant,  when  he  received 
tbe  property  originally.  Intended  to  steal 
It.  But  no  such  dlfticnlty  is  presented 
here,  for  there  never  was  any  bailment  of 
tbe  property,  the  prosecuting  witness 
never  consenting  to  part  with  the  posses- 
Hlon ;  indeed,  even  its  bare  custody  for  a 
temporary  purpose  was  not  given  to  de- 
fendant. The  money  was  simply  placed 
upon  a  table  on  some  squares  and  figures, 
that  defendant  and  his  confederate  might 
illustrate  the  manner  la  which  the  draw- 
ings of  tbe  Louisiana  Lottery  are  had, 
and  all  of  this  was  to  be  done  in  the  pres- 
ence of  tbe  prosecutJug  witness.  He  never 
contemplated  or  consented  thnt  the  money 
should  be  taken  from  his  sight  by  the  de- 
fendant, or  that  it  should  be  transferred 
from  tbe  table  to  tbe  pockets  of  the  de- 
fendant, r^pon  this  state  ol  facts,  a  find- 
ing that  the  possession  of  the  money  was 
Intrusted  to  defendant  by  the  prosecuting 
witness  Is  entirely  without  any  support, 
and  tbe  crime  which  defendant  committed 
Is  described  with  absolute  precision  In 
Loomis  V.  People,  67  N.  Y.  327:  "It  was  a 
clear  case  of  larceny,  as  marked  and  sig- 
nificant In  Its  general  features  as  If  tbe 
prisoners  had  wroagfall,T  seised  and  ap- 
propriated It  when  first  produced."  In 
the  case  of  Com.  v.  O'Malley,  97  Mass.  585, 
the  defeadaDt  was  coDvlcted  of  enil)e«zle- 
meat,  upon  the  following  state  of  facts: 
The  prosecuting  witness  had  f38  in  bank- 
bills;  the  defendant  asked  her  to  loan  bim 
a  dollar,  and  she  agreed  to  do  so,  and 
showed  him  the  roll  of  bills  which  f>he  had 
just  received  in  payment  of  her  wages. 
He  then  asked  her  to  let  bIm  take  the 
money  and  count  It,  she  not  being  able  or 
read  or  write,  and  she  let  hiui  take  It  for 
that  purpose.  He  counted  It  over  several 
times  In  her  presence,  and  then  refused  to 
return  it  to  lier,  and  went  off  with  tbe 
money.  The  trial  court  Instructed  the 
jury  as  follows:  "If  they  were  satisfied 
that  the  defendant,  when  be  took  the  bills 
from  the  bands  of  the  witness  McDonald, 
had  tbe  guilty  Intent  of  entirely  depriving 
her  of  them,  and  of  converting  them  to 
his  own  use,  and  his  taking  tbe  mone.r  to 
count  was  only  a  trick  or  device  to  obtain 
possession  ot  the  same.  It  would  be  lar- 
ceny, and  they  must  acquit  him;  but  if 
they  were  satisfied  beyond  a  reasonable 
doubt  that  he  had  no  such  Intent  at  tbe 
time,  but  received  the  bills  by  her  permis- 
sion for  the  purpose  of  counting  them  for 
her,  and  receiving  the  dollar  which  she 
had  consented  to  loan  him,  and,  after  the 
money  came  into  his  hands,  lie  then  first 
conceived  tbeguilty  purpose  of  defrauding 
her,  they  might  find  him  guilty."  The 
conviction  for  embezzlement  was  set  aside 
by  tbe  supreme  court, in  an  opinion  which 
states  with  great  clearness  the  distinction 
between  larceny  and  embezzlement.  Tbe 
court  there  said :  "  We  are  of  opinion  that 
there  was  no  evidence  to  sustain  thein- 
dictment  for  embezzlement,  and  that  the 
conviction  was  wrong.  »  •  «  To  con- 
stitute tbe  crime  of  embezzlement,  tbe 
property  which  the  defendant  Is  accused 
ol  fraudulently  and  feloniously  converting 
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to  Ilia  own  nee  nmat  be  shown  to  have 
been  Inirusted  to  bim,  bo  that  It  was  in 
bts  poBBeBston,  and  not  In  the  posBesslnn 
ot  the  owner.  But  the  lacts  reported  in 
the  bill  ot  exceptions  do  not  show  that  the 
possession  of  the  owner  ol  the  money  was 
ever  divested.  Site  allowed  the  defendant 
to  take  it  for  the  purpone  <>I  counting:  it  in 
her  presence,  and  tnking  from  it  a  dollar, 
which  she  consented  to  lend  him.  The 
money  is  alleged  to  have  consisted  ot  two 
ten-dollar  bills,  three  five-dollar  bills,  one 
two-dollar  bill,  and  a  one-dollnr  bill, 
amouutlng  in  all  to  thirty -eight  dollars. 
The  one  dollar  be  bad  a  rigbt  to  retain, 
but  the  rest  ol  the  money  he  was  only  au- 
thorized to  count  in  her  presence,  and 
hand  bacli  to  her.  He  had  it  in  his  hands, 
but  not  in  his  possession,  any  more  than 
he  would  have  had  possession  of  a  chair 
on  which  she  might  have  invited  bim  to 
sit.  The  distinction  pointed  out  in  the  in- 
structions of  the  court  between  his  get- 
ting it  into  his  hands  with  a  felonious  in- 
tent, or  forming  his  Intent  after  bn  had 
tatcen  It,  was  therefore  unimportant.  The 
true  distinction,  upon  principle  and  au- 
thority, is  that  stated  by  the  cases  upon 
the  defendant's  brief,  that  if  the  owner 
puts  his  property  into  the  hands  of  an- 
other, to  use  or  do  some  act  in  relation  to 
it,  in  his  presence,  he  does  not  part  with 
the  possession,  and  the  conversion  of  it, 
antmo  tarandi,  is  larceny. "  The  law  as 
thus  declared  is  sustained  In  the  following 
cases:  Smith  v.  People,  63  K.  Y.  Ill; 
Loomis  V.  People,  67  K.  Y.  822,  People  v. 
Call,  1  Denlo,  120;  and  many  more  which 
might  be  cited  to  the  same  effect.  Indeed, 
oar  attention  has  not  been  called  to  any 
case  which  holds  to  the  contrary.  Jadg> 
ment  and  order  reversed. 

We  concur:  Harrison,  J.:  Patbbson, 
J.;  8aABP8T£iN,  J.;  Garoutte,  J. 

McFabland,  J.  I  concnr  in  the  Judg- 
ment of  reversal  for  adniisaion  of  Improper 
testimony,  but  I  dissent  from  the  view 
that  the  crime  was  necessarily  larceny, 
and  no*,  embezzlement.  It  is  contended 
by  appellant  that  under  the  evidence  he 
could  not  have  been  legally  convicted  of 
embezzlement,  because  the  evidence,  if  it 
shows  any  crime,  shows  the  crime  of  lar- 
ceny,  and  not  embezzlement.  The  distinc- 
tion between  lan;eny  and  the  statutory 
crime  of  embezzlement  is  sometimes  bard 
to  draw.  Our  Code  definition  ot  the  lat- 
ter offense  is  very  broad,  being  "  the  fraud- 
ulent appropriation  of  property  by  a  per- 
son  to  whom  it  has  been  Intrusted."  Pen. 
Code,  §  503.  The  weight  of  the  definition 
rests  upon  the  word  "intrusted."  Where 
the  property  is  taicen  forcibly  or  furtively, 
or  when  the  possession  is  gained  by  a 
trick  or  artifice,  and  the  owner  had  no  in- 
tent to  yield  possession,  and  " intrust "  the 
property  to  another, — in  such  cases  there 
ia  no  embezzlement.  Now,  appellant  ar- 
gues this  case  upon  the  theory  that  the 
prosecuting  witness  laid  his  money  on  a 
table  upon  the  repreaentatiou  of  appellant 
that  he  merely  wanted  to  point  out  and 
explain  a  certain  lottery  or  game,  and 
that  when  the  money  was  put  there  ap- 
pellant suddenly  took  it  without  the  con- 


sent of  said  witness.  But  the  testimony 
does  not  clearly  show  such  a  state  ot 
facts.  It  is  true  that  the  witness  says 
generally  that  defendant  told  him  that 
he  would  get  his  money  back ;  but  he  tes- 
tifies that  he  first  put  in  a  half-dollar, 
"and  afterwards  I  put  in  a  dollar,  and 
after  that  was  lost  I  put  in  five  [$5]  dol- 
lars, and  lost  that."*  He  then  "  wanted  to 
get  out,"  but  was  induced  to  "go  on  and 
play,"  and  he  "put  up"  f20,  and  f2C 
more,  and  so  on  until  be  bad  put  up  alto- 
gether $86.50;  and  then,  as  he  says,  "after 
that  was  lost,  he  asked  for  his  money, 
but  did  not  get  It,  except  $10,  which  was 
returned  to  him."  What  became  of  the 
coins,  as  one  by  one  they  were  bet  and 
lost.  I  think  that  the  jnry  had  the  right 
to  find  that  appellant,  with  the  consent  of 
the  prosecuting  witness,  had  full  actual 
possession  of  the  money:  and  whether  it 
was  "Intrusted"  to  him  was,  I  think,  un- 
der all  the  clrcnmatances,  a  question  to  be 
determined  by  the  jury,  under  proper  in- 
structions of  the  court.  And  I  seeno  error 
in  the  instructions  on  that  point.  The 
bill  of  exceptions  in  this  ca^e  ia  so  meager 
that  we  oan  hardly  suppose  it  to  contain 
all  the  evidence  upon  the  points  contested. 
In  People  v.  Fisher,  ol  Cal.  819,  It  was  held 
that  in  a  bill  ot  exceptions  In  a  criminal 
case  it  is  not  ne<!eBsary  "to  specify  the  re- 
spects in  which  the  evidence  Is  alleged  to 
be  Insufficient  to  sustain  the  verdict. "  Un- 
der this  rule,  district  attorneys  are,  no 
doubt,  often  misinformed  as  to  what  points 
the  bill  of  exceptions  should,  by  amend- 
ments, be  made  full;  and  an  amendment 
to  the  Code  requiring  speclQeations  of  the 
grounds  of  the  alleged  insufficiency  of  the 
evidence  would  be  in  furtherance  of  jus- 
tice. 

Beattt.  C.  J.  I  concnr  in  the  Judgment 
of  reversal  upon  the  ground  that  the  su- 
perior court  erred  in  admitting  the  testi- 
mony of  thewitness  Briggs.  The  evidence 
of  the  prosecuting  witness  that  the  de- 
fendant was  the  person  who  defrauded  him 
was  extremely  weak  and  unsatiafactory. 
He  admitted  that,  on  the  examination  of 
the  prisoner  in  the  police  court,  a  short 
time  after  the  occurrence,  he  had  been  un- 
able to  identify  bim,  but  claimed  that  he 
was  then  (at  the  trial)  certain  that  he 
was  the  same  person.  Evidently  the  pros- 
ecution thought  it  necessary  to  strength- 
en their  case  on  this  point,  for  they  called 
the  witness  Briggs,  (an  officer,)  who  was 
permitted  to  testify,  against  the  objec- 
tion of  the  defendant,  to  a  description  ot 
the  culprit,  which  he  stated  had  been  fur- 
nished by  the  prosecuting  witness  before 
the  defendant  was  arrested.  This  was,  ot 
course,  hearsay  and  incompetent,  and,  as 
It  related  to  a  vital  issue  In  the  case,  upon 
which  other  sufHcient  testimony  was  lack- 
ing, it  was  necessarily  prejudicial.  But  I 
dissent  altcjgether  from  what  appears  to 
me  the  extremely  technical  views  of  the 
court  as  to  the  Insufficiency  of  the  evidence 
to  sustain  the  verdict.  I  admit  that  the 
evidence  proves  a  clearcnse  of  larceny,  but 
I  cannot  concur  in  the  conclusiou  that  be- 
cause it  proves  larceny  it  does  not  prove 
embezzlfraent.  Assuming  the  defendant 
to  have  been  properly   identiflpd  aa   the 
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real  culprit,  the  evidence  shows  that  he 
fraudulently  Induced  Wllklns  to  put  his 
money  un  a  table  for  the  purpose  o{  Illus- 
trating the  mode  of  playing  a  game 
which  he  called  the  Louislanu  Lottery, 
promising  to  give  it  back  at  the  conclu- 
sion of  the  lecture.  In  pursuance  of  this 
plan,  he  first  Illustrated  the  Iorh  of  a  half- 
dollar,  next  a  dollar,  then  of  five  dollars, 
and  finally  of  four  twenty-dollar  pieces  in 
rapid  succession.  After  this  brilliant  ex- 
position of  the  beauties  of  the  game,  when 
Wilkins  demanded  his  money  back,  ac- 
cording to  the  understanding  upon  which 
he  had  permitted  the  use  of  it,  he  was 
coolly  informed  by  the  defendant  that  the 
Louisiana  Lottery  did  not  do  business  in 
that  way,  and  tbut  if  the  money  was  re- 
turned they  would  surely  put  their  bnsi- 
nesM  lu  other  hands.  Defendant  did,  how- 
ever, magnanimously  restore  the  sum  of 
ten  dollars  when  Wilkins  threatened  to  call 
for  the  police.  In  short,  the  evidence 
leaves  no  room  to  doubt  that  the  defend- 
ant Intended  from  the  beginning  to  make 
a  felonious  appropriation  of  the  money, 
and  the  case  cannot  be  distinKuished  in 
principle  from  that  of  People  v.  iiae,  68 
Cal.  423,  6  Pac.  Rep.  1,  In  which  it  was 
held  that  the  facts  constituted  the  crime 
of  larceny.  On  the  authority  of  that  de- 
cision, it  must  be  held,  as  appellant  con- 
tends, that  the  evidence  in  this  case  made 
out  a  clear  case  of  larceny.  But  does  It 
follow  that  It  will  not  sustain  a  convic- 
tion of  embezzlement?  "Embezzlement  is 
th3  fraudulent  appropriation  of  property 
by  a  person  to  tvhom  It  has  been  intrust- 
ed. "  Pen.  Code,  §  503.  According  to  this 
definition,  a  fraudulent  intention  to  ap- 
propriate the  property  at  or  before  the 
time  of  its  receipt  is  not  necessary  to  con- 
stitute the  offense,  but  it  is  in  no  wise  In- 
consistent with  It.  It  merely  superadds 
an  ingredient  not  essential  to  constitute 
the  crime.  But  is  it  any  the  less  embezzle- 
ment because  it  is  that  and  something 
more?  Or,  rather, will  notevidence  which 
proves  every  element  of  the  crime  of  em- 
bezzlement sustain  a  conviction  of  that 
crime  merely  because  it  proves  the  addi- 
tional element  contained  in  the  crime  of 
larceny?  Under  an  indl".tment  for  mur- 
der, the  defendant  mar  be  convicted  of 
manslaughter,  because  the  offense  of  man- 
slaughter Is  embraced  In  murder,/. e., mur- 
der Is  manslaughter  with  the  added  Ingre- 
dient of  malice  aforethought.  Upon  the 
same  principle  it  cannot  be  doubted  that 
under  an  indictment  for  larceny,  specif- 
ically alleging  the  facts  proved  in  this 
case,  the  defendant  could  properly  be  con- 
victed of  embezzlement.  If,  upon  the  evi- 
dence, it  was  reasonably  doubtful  wheth- 
er thefraudulent  intent  existed  at  the  time 
he  received  the  money.  Pen.  Code,  §  1159. 
The  converse  of  these  propositions  must 
be  equally  true.  Upon  an  indictment  for 
manslaughter,  a  verdict  of  guilty  is  sus- 
tained by  the  evidence,  notwithstanding 
it  may  appear  that  the  killing  was  mali- 
cious; and,  if  so,  an  Information  for  em- 
bezzlement is  sustained  by  the  evidence, 
notwithstanding  it  may  appear  that  the 
crime  committed  was  all  of  embezzlement, 
and  something  more.  Of  course,  if  lar- 
ceny were  an  offense  of  lesser  grade  or 


subject  to  a  lighter  penalty  than  embes- 
zlement.the  conclusion  would  be  different; 
but  they  are  In  fact  of  the  same  grade, 
and  subject  to  precisely  the  same  punish- 
ment.   Pen.  Code,  §  514. 

The  particular  kind  of  larceny  proved  in 
this  case  consists  of  three  elements:  (1) 
Money  intrusted;  (2)  fraudulent  conver- 
sion; (3)  intent  to  defraud  atthetimethe 
money  Is  received.  Embezzlement  con- 
sists of  two  elements .  (1 )  Money  intrust- 
ed ;  (2)  fraudulent  conversion.  That  is 
to  say,  the  two  crimes  are  identical  as  to 
the  first  two  ingredients.  But  it  is  held 
by  the  court  that  embezzlement  is  not 
proved,  although  both  Its  elements  are 
proved,  because  anotherelement  is  proved 
which  brings  the  offense  within  the  defini- 
tion of  larceny;  In  other  words,  that,  be- 
cause the  defendant  might  have  been 
charged  and  convicted  of  a  higher  crime, 
he  cannot  be  convicted  of  a  lesser  crime 
embraced  in  that  which  might  have  been 
charged.  But  the  court  holds  that  here 
there  was  never  any  "bailment"  of  the 
property.  Possibly  this  is  so,  if  the  mat- 
ter is  regarded  with  reference  to  the  civil 
rights  and  remedies  of  the  parties.  But 
the  statute  defining  embezzlement  does 
not  speak  of  a  "bailment."  It  only  re- 
quires that  property  shonld  be  "  intrusted  " 
to  another,  and,  in  my  opinion,  it  does 
not  lie  In  the  mouth  of  a  thief,  who  has  In 
fact  been  trusted  in  Ignorance  of  his  char- 
acter and  Intentions,  to  say  that,  because 
he  obtained  possession  of  the  property  by 
a  fraudulent  trick,  therefore  he  weis  not 
intrusted  with  it.  I  am  aware  that  many 
cases  may  be  found  like  those  cited  in  the 
opinion  of  the  court.  In  which  the  fax:ts 
proved  in  this  case  have  been  held  to  con- 
stitute larceny,  but,  as  I  have  endeavored 
to  show,  they  also  include  embezzlement. 
The  Massachusetts  case  is  the  only  one 
that  has  ever  been  brought  to  my  atten- 
tion In  which  It  has  been  decided  that 
proof  of  the  higher  offense,  or  proof  of  the 
three  ingredients  of  larceny,  will  not  sup- 
port a  conviction  of  a  crime  composed  of 
two  of  those  ingredients.  That  decision 
may  be  accounted  for  by  the  fact  that  the 
defendant  had  been  once  acquitted  on  an 
indictment  for  larceny  founded  on  the  same 
facts  afterwards  proved  on  the  trial  for 
embezzlement;  and  it  seems  to  have  been 
assumed  that  the  change  made  in  desig- 
nating the  offense  In  the  second  indict- 
ment would  prevent  him  from  having  the 
benefit  of  a  plea  of  former  acquittal.  If 
thiswas  BO  under  the  Massachusetts  prac- 
tice, it  affords  a  ground  of  support  to  the 
decision  which  has  no  existence  here.  Un- 
der our  law  and  practice,  such  fine-spun 
distinctions  serve  but  one  purpose.  They 
do  not  tend  in  the  slightest  degree  fo 
shield  the  Innocent,  but  only  to  furnish  an 
additional  loop-bole  of  escape  for  the 
guilty. 

n  en.  SM 

Barrett  v.  Sodthkrn  Pac.  Co.    (No.  14,- 

331.) 
(Supreme  Cov/rt  of  Calif  ornla.     Sept.  81,  1891.) 

Railroad  Companies — Ixjukt  to  Cbild — Tcrs- 
Table — Neglioesce. 
A  railroad  company  is  liable  for  injuries 
received  by  a  ciiild  while  playing  upon  a  turn- 
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tablo  upon  its  premises  near  a  pnblio  street, 
which  was  not  protected  by  any  inclosare  nor 
iiuurded  by  Us  employes,  thou);h  it  was  protrid- 
ud  with  the  customary  fastoniuKS  to  keep  it  from 
revolving,  and  the  child  was  invited  to  play  there- 
on by  other  children. 

Departmeut  2.  Appeal  from  Buperlor 
court,  Orange  county;  J.  W.  Towneh, 
Judtfe. 

Action  by  Barrett  aKalnst  Southern 
Pacitic  Company  for  personal  Injuries. 
Judgment  tor  plaintiff,  and  dtfendant  ap- 
peiiln.    Affirmed. 

John  D.  Dickell,  tor  appellant.  Bol- 
loway  &  Kendrick  and  Victor  Montgom- 
ery, tor  respondent. 

Dr  Haten,  J.  This  is  an  action  to  re- 
cover damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  plaintiff 
through  the  negligence  of  defendant.  The 
pluiutiff  recovertid  a  Judgment  for  $8,500, 
and  from  this  Judgment,  and  an  order  de- 
nying its  motion  tor  a  new  trial,  the  de- 
fendant appeals. 

It  was  Hhown  upon  the  trial  that  defend- 
ant maintained  a  railroad  turn-table  up- 
on its  own  premises  in  the  town  of  Santa 
Ana.  ThiH  table  was  about  1.^0  yards 
from  defendant's  depot,  and  near  its  en- 
ginn-bouae,  and  distant  72  feet  from  a 
public  street,  and  was  not  protected  by 
any  indosure,  nor  did  the  defendant  em- 
ploy any  person  whose  special  duty  it 
was  to  guard  It.  It  was  provided  with  a 
latch  and  slot,  such  as  is  in  com mon  use 
on  such  tables,  to  keep  it  from  revolving. 
There  were  several  families  with  small 
children  residing  within  a  quarter  of  a 
mile  from  the  place  of  its  location,  and 

grevlous  to  the  time  when  plaintiff  was 
art  children  had  frequently  played 
aroand  and  upon  it,  but  when  obuerved 
by  the  servants  of  defendant  were  never 
permitted  to  do  so.  At  the  date  of 
plaintiff's  injury  he  Tvas  eight  years  of  age, 
and  on  that  day  be,  with  his  younger 
brother,  saw  other  boys  playing  with  the 
turn-table, and, giving  them  some  oranges 
for  the  privik'ge  of  a  ride,  got  upon  it, 
and  while  it  was  being  revolved  plaintiff's 
leg  was  caught  between  the  table  and 
the  rail  upon  the  head  blocks,  and  so  se- 
verely injured  that  it  had  to  be  amputat- 
ed. The  defendant  moved  for  a  nonsuit, 
which  motion  was  denied.  This  ruling  of 
the  court,  and  certain  instructions  given 
to  the  Jury,  present  the  questions  which 
arise  npon  this  appeal. 

The  appellant  contends  that  It  was  not 
guilty  of  negligence  In  thus  maintaining 
upon  its  own  premises,  for  necessary  use  in 
conducting  its  business,  the  turn-table  in 
question,  und  which  was  fastened  in  the 
usual  and  customary  manner  of  fasten- 
ing such  tables;  that  the  plaintiff  was 
wrongfully  upon  Its  premises,  and  there- 
tore  a  trespuaser,  to  whom  the  defendant 
did  not  owe  the  duty  of  protection  from 
the  injury  received,  and  that  the  court 
should  have  so  declared,  and  nonsuited  the 
plaintiff.  This  view  seems  to  be  fully  sus- 
tained by  the  case  of  Frost  v.  Railroad 
Co.,  decided  by  the  supremo  court  of  New 
Hampshire,  9  Atl.  Rep.  790.  But,  in  our 
Judgment,  the  rale  as  broadly  announced 
and  applied  in  that  case  cannot  be  main- 


tained without  a  departure  from  well-set- 
tled principles.  It  is  a  maxim  of  the  law 
that  one  must  so  use  and  enjoy  his  prop- 
erty as  to  interfere  with  the  comfort  and 
safety  of  others  as  little  as  poRKlble  con- 
sistently with  its  proper  use.  This  rule, 
which  only  imposes  a  Just  restriction  upon 
the  owner  of  property,  saems  not  to  have 
been  given  due  consideration  in  the  case 
referred  to.  But  this  principle,  as  a  stand- 
ard of  conduct,  is  of  universal  appliration, 
and  the  failure  to  observe  it  is,  In  respect 
to  those  who  have  a  right  to  invoke  its 
protection,  a  breach  of  duty,  and,  in  a  le- 
gal sense,  constitutes  negligence.  Wheth- 
er. In  any  given  case,  there  has  been  such 
negligence  upon  the  part  of  the  owner  of 
property,  in  the  maintenance  thereon  of 
dangerous  machinery,  is  a  questicm  of 
fact  dependent  upon  the  situation  of  the 
property  and  the  attendant  circumstan- 
ces, because  upon  such  facts  will  depend 
the  degree  of  care  which  prudence  would 
suggest  as  reasonably  necessary  to  guard 
others  against  injury  therefrom ;  "tor  neg- 
ligence in  a  legal  sense  la  no  more  than 
this :  the  failure  to  observe  for  the  protec- 
tion of  the  interests  of  another  person 
that  degree  of  care,  precaution,  and  vigi- 
lance which  the  circumstances  Justly  lie- 
mand,  whereby  such  other  person  suffers 
injury."  Cooley,  Torts,  «>30.  And  the 
question  of  defendant's  negligence  In  this 
case  was  a  matter  to  be  decided  by  the 
Jury  in  view  of  all  the  evidence,  and  with 
reference  to  this  general  principle  as  Co  the 
duty  of  the  defendant.  If  defendant  ouglit 
reasonably  to  have  anticipated  that, 
leaving  this  turn-table  unguarded  and  ex- 
posed, an  Injury,  such  as  plaintiff  suffered, 
was  likely  to  occur,  then  it  must  be  held 
to  have  anticipated  it,  and  was  guilty  of 
negligence  in  thus  maintaining  it  in  its  ex- 
posed position.  It  Is  no  answer  to  this 
to  say  that  the  child  was  a  trespasser, 
and  if  it  had  not  intermeddled  with  defend- 
ant's property  it  would  not  have  been 
hurt,  and  that  the  law  imposes  no  duty 
npon  the  defendant  to  make  its  premises 
a  safe  playing  ground  for  children.  In  the 
forum  of  law,  aa  well  as  of  common  sense, 
a  child  of  Immature  years  is  expected  to 
exercise  only  such  care  and  self-restraint 
as  belongs  to  childhood,  and  a  reasona- 
ble man  must  be  presumed  to  know  this, 
and  the  law  requires  him  to  govern  his  ac- 
tions accordingly.  It  is  a  matter  of  com- 
mon experience  that  children  of  tender 
years  are  guided  In  their  actions  by  child- 
ish instincts,  and  are  lacking  in  that  discre- 
tion which,  in  those  of  more  mature  years, 
is  ordinarily  sufficient  to  enable  them  to 
appreciate  and  avoid  danger;  and, in  pro- 
portion to  this  lack  of  Judgment  on  their 
part,  the  care  which  must  be  observed 
towards  them  by  others  is  increased ;  and 
it  has  been  held  in  numerous  cases  to  be 
an  act  of  negligence  to  leave  unguarded 
and  exposed  to  the  observation  of  little 
children  dangerous  and  attractive  ma- 
chinery, which  they  would  naturally  be 
tempted  to  go  about  or  upon,  and  against 
the  danger  of  which  action  their  Imma- 
ture Judgment  interposes  no  warning  or 
defense.  The  following  are  some  of  the 
cases  in  which  this  has  been  held :  Kail- 
road  Co,  V.  Stout,  17  Wall.  057;  Hydraulic 
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Works  Co.  v.Orr,83  Pa.  St.  335;  Powers  ▼. 
Harlow,  53  Mich.  507,19  N.  W.  Rep.  257; 
NaRle  V.  Railway  Co.,  75  Mo.  658;  Koons 
V.  Railway  Co., 65  Mo.  592;  Railway  Co.  ▼. 
Fltzalmmons,  22  Kan.  686;  O'Malley  t. 
Railway  Co.,  (Minn.)  45  N.  W.  Rep.  441; 
Whirley  v.  Whiteman,  1  Head.  610.  These 
cases,  we  think,  lay  down  the  true  rule. 
The  fact  that  thetum-table  was  latched  In 
the  way  such  tables  are  usually  fastened, 
or  according  to  the  usual  custom  of  oth- 
er railroads,  although  a  matter  which  the 
Jury  had  a  right  to  consider  in  passing 
upon  the  question  whether  defendant  ex- 
ercised ordinary  care  In  the  way  It  main- 
tained the  table,  was  not,  of  itself,  con- 
elusive  proof  of  the  fact.  Stout  t.  Rail- 
road Co.,  2  Dill.  294;  O'Malley  v.  Railway 
Co..  supra.  Nor  is  the  iiabllity  of  the  de- 
fendant ntfected  by  the  fact  that  the  table 
was  set  In  motion  by  the  negligent  act  of 
other  boys.  This  is  so  held  in  some  of  the 
cases  above  cited,  and  the  same  principle 
was  announced  by  this  court  In  Fastens  v. 
Adams,  49  Cal.  87,  in  which  case  it  was 
held  that  a  person  who  had  negliKcutly 
piled  lumber,  which  bad  remained  in  that 
condition  for  a  long  time,  was  not  exempt 
from  damaees  sustained  by  one  on  whom 
It  fell  because  the  lumber  was  made  to 
fall  by  the  negligence  of  a  stranger.  We 
B<!e  DO  error  lu  the  second  instruction  giv- 
en at  request  of  plaintiff.  The  portion 
to  which  exception  was  taken  is  not  very 
well  expressed,  but  we  think,  taken  as  a 
whole,  the  Instruction  states  the  law 
correctly.    Judgment  and  order  afllrmed. 

We  concur:      Bbattt,  0.  J.;   McFab- 

LANO,  J.  

W  Cal.  2S8) 

Etcbepabb  ▼.  AouiRRR,  Sfaerllf.    (No.  14,- 
298.  )i 

(Supreme  Court  of  CtMfomia.    Sept  31,  1891.) 

Claim  and  Dkliveiit  —  Vkrmct  —  Jddomist — 
Cbakqe  or  Fosscssio:r— IxBTRDOTiONS— Cboss- 

ElXAUINATION. 

1.  In  an  action  to  recover  possession  of  per- 
sonal property,  or  the  value  thereof,  the  verdict 
was  as  follows:  "We  •  »  •  find  for  the  de- 
fendant, and  fix  the  value  of  the  property  at 
$1,500. "  Held,  that  the  verdict  sufficiently  com- 
plied with  Code  Civil  Proo.  Cal.  %  627,  which 
provides  that  If,  in  such  actions,  defendant  by 
his  answer  claims  a  return  of  the  praperty,  the 
Jury,  if  their  verdict  is  in  favor  of  defendant, 
and  they  "also  find  that  he  is  entitled  to  a  return 
hereof,  must  find  the  value  of  the  property;" 
and  it  authorized  a  judgment  for  defendant  "for 
a  return  of  the  property,  or  the  value  thereof," 
as  prescribed  by  Code  Civil  Proa.  Cal.  J  667. 

3.  In  an  action  to  recover  speciflo  personal 
property,  a  judgment  for  defendant  for  the  value 
of  the  properly,  or  a  return  thereof,  is  defective, 
since  judgment  for  the  value  can  only  be  ren- 
dered wtiere  a  return  of  the  property  cannot  be 
had,  under  Code  Civil  Proc.  Cal.  (  667,  providing 
that,  if  the  property  has  been  delivered  to  plain- 
tiff and  defendant  claims  a  return  thereof,  Judg- 
ment may  be  for  a  return  of  the  property,  or  for 
the  value  thereof,  in  case  a  remm  cannot  be  had. 

8.  In  an  action  for  the  possession  of  certain 
milch  cows  taken  on  attachment  against  plain- 
tiff's vendor,  it  appeared  that  the  vendor  retained 
possession  after  the  sale  and  continued  to  milk 
them  and  peddle  the  milk,  and  that  he  bought 
feed  and  manap;ed  and  controlled  the  business  as 
before.    Held  proper  to  refuse  to  charge  that  a  de- 

'Judgment  modified,  HX  Paa  Rep.  929. 


11  very  depends  on  the  character  of  the  l  .  , 
and  the  circumstances  of  each  cose:  that  it  is  not 
necessary  for  the  purpose  of  delivery  that  the 
property  sold  should  pass  into  the  actual  posses- 
sion of  the  buyer;  and  that,  when  property  is  so 
situated  that  the  buyer  is  entitled  to  and  can 
rightfully  take  possession  of  it  at  his  plaasore, 
he  is  considered  as  having  actually  received  It 
as  the  statute  requires. 

4.  Plaintiff  requested  an  instmctlon  that  the 
fact  that  plaintiff  employed  the  vendor  after  the 
sale  was  not  conclusive,  independent  of  other  ev- 
idence, in  determining  the  question  whether  there 
was  an  actual  and  continued  change  of  posses- 
sion of  the  property  at  the  time  of  the  alleged 
sale.  Held,  that  it  was  properly  modified  by  the 
court  by  adding  that  a  party  can  employ  the  ven- 
dor, but  if  he  leaves  him  in  entire  charge  of  the 
property,  or  in  such  apparently  entire  charge 
that  it  appears  that  there  has  been  no  open  and 
apparent  change  of  possession,  no  open  and  appar- 
ent means  by  which  people  about  can  take  notice 
that  there  has  been  any  change,  then  there  Is  not 
such  an  actual  change  of  possession  as  is  required 
by  law. 

5.  Cross  examination  of  the  vendor,  as  to 
what  he  did  and  said  in  regard  to  the  cattle  after 
the  sale  to  plaintiff,  was  properly  allowed,  since 
such  evidence  was  relevant  to  the  issue  of  whether 
the  sale  was  accompanied  by  immediate  delivery, 
and  followed  by  actual  and  continued  change  of 
possession. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  Los  An- 
geles county;  J.  W.  McKinlbt,  Judge. 

Action  In  replevin  by  M.  Etchepare 
against  Agoirre,  sheriff.  Verdict  and 
Judgment  for  defendant,  and  plaintiff  ap- 
peals from  the  judgment,  and  from  the  or- 
der denying  a  new  trial.  Order  affirmed, 
and  Judgment  reversed. 

M.  V.  Biscailus  and  W.  I.  Foley,  for  ap- 
pellant.   IV.  J.  WiWama,  for  respondent. 

Vanci-ief,  C.  Action  to  recover  the 
possession  of  personal  property,  or  the 
value  thereof,  commonly  called  "claim  and 
delivery  of  personal  property."  The  de- 
fendant, as  sheriff  of  Los  Angeles  county, 
seized  the  property  in  question  by  virtue 
of  a  writ  of  attachment,  as  the  property 
of  the  defendant  in  the  attachment  suit, 
from  whom  the  plaintiff  claims  to  have 
purchased  It  before  the  levy  of  the  attach- 
ment. It  is  alleged  in  the  answer  of  the 
defendant  that  the  sale  of  the  property  to 
plaintiff  was  fraudulent  and  void  as  to 
the  creditors  of  the  defendant  in  attach- 
ment, and  this  was  the  principal  Issae 
tried.  The  property  was  delivered  to  the 
plaintiff  pursuant  to  section  514  of  the 
Code  of  Civil  Procedure,  as  a  return  there- 
of to  thedefendant  was  not  required.  The 
trial  was  by  Jury,  whose  verdict  was  as 
follows:  "We,  the  Jury  in  the  above-enti- 
tled action,  find  for  the  defendant,  and  fix 
the  value  of  the  property  at  ¥1,600." 
Whereupon  It  was  adjudged  by  the  court 
"that  said  defendant  have  and  recover 
from  said  M.  Etchepare,  the  plaintiff  here- 
in, the  sum  of  $1,500,  or  the  return  of  the 
f»roperty  described  in  the  complaint  bere- 
n,  and  his  costs."  The  plaintiff  appeals 
from  the  Judgment,  and  from  an  order 
denying  his  motion  for  a  new  trial, 

1.  It  Is  claimed  by  appellant  that  the 
verdict  Is  defective,  in  that  it  does  not 
find  "for  the  return  of  the  property,"  and 
is  not  "in  the  alternative, "  since  the  an- 
swer of  the  defendant  demands  a  return  of 
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tbe  property.  The  verdict  tor  the  defend- 
ant wan  special  as  to  the  value  ot  the 
property,  as  required  by  the  Code.i  Ah  to 
all  other  iBsuee  it  tobb  general.  This  wub 
Bufflcient  to  justify  a  Judgment  for  the  re- 
turn of  the  property,  or  for  the  value 
thereof  in  case  a  delivery  could  not  be  had. 
Such  a  Judgment  would  have  consisted  en- 
tirely ot  pure  conclusions  of  law  from  the 
verdict.  The  Code  does  not  require  the 
verdict  to  be Bpecial.  except  aa  to  thevalue 
of  the  property,  and  the  sole  object  of  thia 
exception  is  to  enable  tbe  court  to  render 
an  alternative  judgment  aa  required  by 
section  667  of  the  Code  of  Civil  Procedure. 
Waldman  v.  Broder,  10  Cal.  379;  Hunt  v. 
Kobinson,  11  Cal.  262;  Pico  v.  Pico,  5<J  Cal. 
453. 

2.  But  the  judgment  was  not,  in  form  or 
Bubstanee,  in  accordan<-e  with  section  667 
of  the  Code  of  Civil  Procedure.*  The  de- 
fendant was  not  entitled  to  judgment  for 
the  value  of  the  property,  except  upon  the 
condition  that  a  return  of  the  posseosion 
thereof  could  not  be  had.  The  judgment 
Bhonid  be  "for  a  return  of  the  property, 
or  the  value  there<if ,  in  case  a  return  can- 
not be  had. "  Washburn  v.  Huntington,  78 
Cal.  577,  21  Pac.  Kep.  305. 

8.  At  the  request  ot  the  plaiutitf,  the 
court  gave  to  the  jury  the  following  three 
instructions:  (1)  "If  you  believe  from  the 
evidence  that  the  plaintiff  purchased  the 
property  in  question  in  good  faitb  and  for 
a  valuable  consideration,  and  without  any 
design  to  hinder,  delay,  or  defraud  any 
creditor  of  Jaureguy,  and  that  the  s^le 
was  complete  and  accompanied  by  an  im- 
mediate delivery,  followed  by  an  actual 
and  continued  chanf;e  ot  possession,  then 
you  must  find  a  verdict  for  the  plaintiff  in 
this  action."  (2)  "A  bonu  Sde  sale  of 
property  by  a  judgment  debtor  to  a  per- 
son other  than  the  judgment  creditor  in 
payment  or  satisfaction  of  a  prior  debt  to 
Bucb  vendee  is  not  fraudulent  because  such 
vendee  may  be  aware,  at  the  time  of  such 
hova  Ude  sale,  that  It  will  have  theeflect 
of  defeating  the  collection  of  other  debts 
agaluBt  his  vendor."  (8)  "In  determin- 
ing whether  there  waa  an  actual  and  con- 
tinued change  of  poasesfdon  of  the  proper- 
ty in  question  at  the  time  of  the  alleged 
sale  by  Jaureguy  to  the  plaintiff,  while 
you  are  to  consider  thefact  that  theplatn- 
tllf  employed  Jaureguy  after  the  alleged 
sale  to  plaintiff,  still  you  are  not  bound. 
Independent  of  other  evidence,  to  regard 
this  tact  alone  aa  conclusive  ot  the  quea- 
tlon."  But  the  court  refused  to  give  tbe 
fourth    instruction    aslied    by   plaiutitf, 

'Code  Civil  Froc.  Cal.  {  627, provides  that,  "In 
an  action  for  the  recovery  oi  sjjecllic  personal 
property,  il  the  property  has  not  been  delivered 
to  the  plaintiff,  or  the  defendant  by  his  answer 
claim  a  return  thereof,  the  Jury,  if  their  verdict 
be  in  favor  of  the  plaintiff,  or  if,  being  in  favor 
of  defendant,  they  also  find  that  he  is  entitled  to 
»  return  thereof,  mast  find  thevalue  of  the  prop- 
erty." 

•Code  Civil  Proo.  CaL  S  667:  "In  an  action  to 
recover  the  possession  of  personal  property, 
•  •  *  if  the  property  has  been  delivered  to  tho 
plaintiff,  and  the  defendant  claim  a  return  there- 
of, judgment  for  tho  defendant  may  bo  for  a  re- 
turn of  the  property,  or  the  valae  thereof,  in 
case  a  return  cannot  be  had. " 


which  is  as  followa:  "What  constitutes  a 
delivery  depends  upon  the  character  of  the 
property  sold  and  the  clrcumatances  ot 
each  particular  case.  For  the  purpose  of 
a  delivery,  it  is  not  necessary  that  the 
property  sold  should  pass  into  the  actual 
possession  of  the  buyer.  When  property 
Is  ao  situated  that  the  buyer  is  entitled 
to  and  can  rightfully  talte  possession  of  it 
at  bla  pleasure,  he  Is  considered  as  having 
actually  received  it  as  the  statute  re- 
quires." After  the  court  had  concluded 
Its  instructions,  a  jnror  asked  the  follow- 
ing questions:  "Can  a  party  who  pur- 
chases stock  or  any  kind  of  goods  keep 
in  their  employ  the  aame  parties  that 
were  there,  and  still  be  complying  with 
the  law,  or  is  it  necessary  to  move  those 
goods  or  move?"  In  answer  to  these 
questions  the  conrt  said :  "I  will  read  the 
Instruction  asked  by  plaintiff,  but  I  will 
do  It  BO  that  the  jury  can  fully  understand 
with  regard  to  it."  Then,  after  reading 
the  third  Instruction  given  utrequent  of 
the  plalntilf,  added  to  It  the  following: 
"A  party  can  employ  the  person, — the  per- 
son from  whom  they  purchase, — but  if  they 
leave  the  person  in  the  entire  charge  o* 
the  property,  or  leave  them  in  such  ap- 
parently entire  charge  of  the  property, 
that  it  appears  to  the  world  around  about 
that  there  has  been  no  change  of  pos> 
session,  that  there  la  no  open  and  appar- 
ent change  of  possession,  no  open  and  ap- 
parent means  by  which  people  about  can 
take  notice  that  there  has  been  any 
change,  then  there  is  not  such  an  actual 
change  of  possession  as  Is  required  by 
law." 

It  Is  contended  tor  api>ellant  that  tbe 
court  erred  in  refusing  the  fourth  instruc- 
tion asked  by  plaintiff,  and  In  giving  the 
addition  to  the  third  Instrnctlon  given  at 
reqnest  of  plaintiff.  It  Is  true  tiiat  the 
language  of  the  fourth  instruction  request- 
ed by  plaintiff  was  extracted  from  tbe 
opinion  of  Mr.  Justice  McKke  in  Willlama 
V.  Lerch,  ,56  Cal.  834;  but  the  language  ex- 
tracted is  only  a  part  of  what  was  said 
by  Mr.  Justice  McKtcE  in  connection  with 
tbe  tacts  of  that  case,  which  were  material- 
ly different  from  the  facta  In  thia  caae.  In 
that  caae  the  property  (horses)  were  In 
the  care  and  custody  of  a  third  person 
(Drew)  for  the  sole  purpose  of  being  past- 
ured on  a  mountain  range  at  a  consider- 
able distance  from  the  residence  of  the 
owner,  (Sotcher.)  After  executing  a  bill 
ot  sale  ot  tbe  boraes  to  Williams,  (plaintiff 
lu  that  action,)  Sotcher  ordered  Drew  to 
collect  them  together,  and  deliver  them  to 
WIlliamB.  Accordingly  Drew  collected  the 
horses,  and  Informed  Williams  that  they 
were  ready  for  him.  Thereupon  Williams 
employed  Drew  tocontinue  to  pasture  the 
horses  for  him,  (Willlama.)  Some  Ave 
months  thereafter,  while  the  horses  were 
still  being  pastured  by  Drew,  they  were 
taken  by  a  constable  by  virtue  of  an  exe- 
cution against  Sotcher.  Upon  thesefacts, 
Mr.  Justice  McKbb,  imniediately  preced- 
ing the  language  of  the  requested  fourth 
Instruction,  said  :  "Everything  was  done 
which  was  neceaaary  to  a  sale.  It  waa 
complete  and  perfect  If  Drew  aubsequently 
delivered  the  horaps  to  plaintiff,  or  took 
charge  ot  them  for  tbe  plaintiff."    And, 
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altci  thelangnaKeof  the  requested  inRtrnc- 
tlon,  further  said :  "  By  delivering  the  bill 
of  sale  to  the  plaintiff,  and  giving  direc- 
tion to  bis  agent  to  get  the  horses  to- 
gether, and  keep  them  for  the  plaintiff,  to 
whom  they  had  been  sold,  Sotcher  trans- 
ferred them  to  the  plaintitf;  and  when  the 
agent,  in  obedience  to  the  direction  which 
he  bad  received, collected  them  together  in 
bis  pasture  for  the  plaintiff,  and  wrote  to 
bim  that  they  were  ready  for  him,  and  to 
come  and  take  them,  and  the  plaintiff  em- 
ployed the  ugeut  to  take  charge  of  them 
and  winter  them  for  him,  this  was  an 
actual  delivery  of  the  property,  so  far  as 
the  nature  and  condition  of  the  property 
admitted  it;  and  when  the  agent  under 
bis  employment  turned  the  horses  oat  to 
pasture  on  their  accustomed  range,  and 
kept  them  exclusively  for  the  plaintiff  un- 
til they  were  taken  by  the  defendant,  the 
requlsitionti  of  section  3440  of  the  Civil 
Code  were  fully  satlH fled."  In  the  case  at 
bar  thecattlc  alleged  to  have  been  sold  con- 
sisted largely  of  milch  cows,  and  were  in  the 
actual  pnsHesslon  of  theseller,  (.lauregny.) 
who  was  milking  the  cows  and  peddlng 
the  milk,  with  the  assistance  of  two  serv- 
ants. After  tbe  alleged  sale  he  continued 
to  milk  tbe  cows  and  to  peddle  the  milk 
precisely  as  before,  and  the  evidence 
strongly  tends  to  show  that  he  bought 
tbe  feed  for  tbe  cattle,  and  managed  and 
controlled  the  business  and  the  servants 
up  to  the  time  of  the  attachment,  ]ust  as 
he  had  done  before  the  alleged  sale.  Un- 
der this  state  of  facts,  the  fourth  Instruc- 
tion requested  by  plaintiff  was  not  prop- 
erly applicable,  even  conceding  that  it  is 
good  abstract  law.  which  seems,  at  least, 
doubtful.  The  language  of  tbe  instruc- 
tion asked  could  not  have  been  intended 
by  Mr.  Justice  McKeb  to  be  read  by  Itself 
as  aljstract  law,  but  concretely  with  its 
context  and  the  facts  of  tbe  case  of  Will- 
lams  V.  Lercb.  The  instructions  given  at 
the  request  of  the  plaintiff,  with  the  ex- 
planation added  by  the  court,  were  quite 
as  favorable  to  the  plaintiff  as  be  was  en- 
titled to  ask.  The  oral  explanation  given 
by  the  court,  in  answer  to  the  ques- 
tion of  a  Juror,  is  not  so  precise  and  ex- 
plicit as  doubtless  it  would  have  been  had 
It  been  deliberately  written  ;  but,  as  given, 
I  think  it  is  Bubstautlally  supported  by 
the  following  cases:  Stevens  v.  Irwin,  15 
Cal.  503;  Malone  r.  Plato,  22  Cal.  103; 
Cahoon  v.  Marshall,  25  Cal.  201 ;  Bell  v. 
McClellan,  67  Cal.  283,  7  Pac.  Rep.  699. 

4.  It  is  contended  that  the  court  erred 
in  permitting  Jaureguy  to  be  cross-ex- 
amined by  defendant  as  to  what  he  did 
and  said  in  regard  to  the  cattle  after  be 
executed  the  bill  of  sale  of  them  to  tbe 
plaintiff.  But  tbe  testimony  objected  to 
was  pertinent  to  the  issue  as  to  whether 
or  not  the  sale  had  been  accompanied  by 
an  immediate  delivery  and  followed  by  an 
actual  and  continued  change  of  posses- 
sion, and  therefore  the  court  did  not  err  in 
admittiog  it.  I  think  the  order  den.ving  a 
new  trial  should  be  affirmed,  but  that  tbe 
Judgment  should  be  reversed,  and  that  tbe 
court  below  should  be  directed  to  enter  a 
iudgment  on  the  verdict  in  favor  of  de- 
fendant, in  substantial  accordance  with 
this  opinion. 


We  concur:  Belobbr,  G.;  FrrzoKa- 
ALD,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  order  den.Ting  a 
new  trial  is  affirmed ;  but  the  Judgment  is 
reversed,  and  the  court  below  is  directed 
to  enter  a  Judgment  on  the  verdict  in  favor 
of  thedefendant.ln  substantial  araordauce 
with  this  opinion. 

(91  Cat  356) 

BocBAT  v.  Gee.    (No.  13,810.) 

BOMEBS   ▼.  SOMERS. 

{Supreme  Court  of  CdUfomia.    Sept  U,  ISSL) 
DisuiBSAi.  or  AonoN— ArPBJujuiLJi  Orosbs. 

1.  Under  Code  Civil  Proo.  Cal.  {  681,  which 
provides  that  the  dismissal  of  an  action  by  plain- 
tiff "is  made  by  entry  in  the  clerk's  register," 
and  that  "Judgment  nwv  thereupon  be  entered 
accordingly, "  the  filing  by  plaintiff  of  a  written 
statement  of  abandonment  of  the  action,  and  an 
entry  thereof  by  the  clerk  in  the  register,  doea 
not  operate  as  a  dismissal,  where  no  Judgment  of 
dismissal  is  entered,  nor  any  order  of  the  court 
made  in  relation  to  the  matter  of  abandonment. 

2.  An  order  made  pending  an  action  to  dis- 
solve a  partnership  directing  a  receiver  appointed 
therein  to  file  an  account  is  not  appealable,  sinoe 
it  is  not  one  of  tbe  appealable  orders  enumerated 
in  Code  Civil  Proo.  Cal.  |  968. 

In  bank.  Appeal  from  superior  court, 
San  Bernardino  county ;  C.W.C.Bowkl.1., 

Judge. 

Action  by  Rocbat  against  Gee  for  disso- 
lution of  partnership  and  appointment  of 
a  receiver.  Receiver  appointed,  and  court 
directed  receiver  to  file  an  account.  De- 
fendant objected  to  the  allowance  of  some 
of  the  items  therein.  Account  approved. 
Defendant  appeals.    Appeal  dismissed. 

Charles  R.  Grny,  for  appellant.  C.  X, 
Perkins  and  H.  C.  Rolfe,  for  respondent. 
E.  E.  Rowell  and  C.  J.  Pernios,  for  re> 
ceiver. 

Paterbon,  J.  This  action  was  com* 
menced  by  tbe  plaintitf,  June  27, 1888,  for 
a  disHolution  of  the  copartnershipexlsting 
between  himself  and  defendant,  for  the 
appointment  of  a  receiver,  and  for  an  ac- 
counting and  settlement  of  the  affairs  of 
the  partnership ;  and  on  that  day  the  re- 
spondent, Somers,  was  appointed  receiv- 
er "to  take  Charge  of,  manage  and  con- 
trol and  dispose  of,  under  tbe  direction  of 
this  court,  all  that  certain  real  property 
belonging  to  the  copartnership  of  Rochat 
&  Gee,  and  to  have  charge  of,  manage, 
control,  and  dispose  of  all  personal  prop- 
erty of  the  said  firm  of  Rochat  &  Gee,  up- 
on his  executing  the  bond  as  sucb  receiv- 
er in  the  sum  of  twelve  thousand  dollars 
and  qualifying  according  to  law."  Ha 
qualified,  took  possession  of  tbe  property 
of  the  firm,  and  for  about  one  month  op- 
erated a  lumber-mill  belonging  to  tbe  firm. 
The  defendant  filed  an  answer  September 
15, 1888,  admitting  the  fact  of  copartner- 
ship,  but  denying  tbe  allegation  on  which 
plaintiff  relied  for  the  relief  asked.  On 
June  29, 1889,  plaintiff  filed  a  written  aban- 
donment of  tbe  cause  in  tbe  following 
words:  "Now  comes  the  plaintiff,  and, 
before  the  final  submission  of  the  above- 
entitled  cause,  tbe  plaintiff  hereby  aban- 
dons said  cause. "  The  register  of  actions 
showed  the  following  entry:  "Jane  29, 
1889.    Filing  abandonment    of  cause  b/ 
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plaintiff;"  bnt no  Jadgment  ot  dismisBal 
was  ever  made  or  entered,  nor  was  any 
order  of  the  court  made  In  relation  to  the 
matter  of  abandonment.  On  September 
2,1889,  the  court  directed  the  receiver  to 
file  an  account.  The  account  was  llled 
November  12, 1889,  and  on  November  29, 
1889,  the  defendant  filed  written  objec- 
tions to  the  allowance  of  several  ot  the 
Items  thereof.  After  hearing  the  testlmo- 
Dy  of  the  parties,  the  court  approved  the 
account  as  tiled,  and  from  this  order  the 
defendant  has  appealed. 

The  filing  ol  the  written  statement  ot 
abandonment  and  the  clerk's  entry  In 
the  register  of  actions  did  not  operate  as 
a  dismissal  ot  the  action.  Code  Clrll 
Proc.  §  581  ;i  Page  v.  Page,  77  Cal.  83, 19 
Pac.  Rep.  ISo.  Respondent  has  moved  the 
court  to  dismiss  the  appeal,  on  tlie  ground 
that  the  order  is  not  appealable.  We 
think  the  motion  should  be  granted.  The 
orders  made  before  Judgment  which  may 
be  appealed  from  are  named  in  Buhdivislon 
8,  §§  939,  963,  Code  Civil  Proc.  The  order 
before  us  is  not  one  of  those  specified  in 
Bubdivision  8  ot  section  939,  vfhlch  is  the 
same  as  subdivision  8  of  section  336  of  the 
practice  act.  Adams  v.  Woods,  8  Cal.  315. 
It  Is  not  a  "special  order  made  after  final 

Judgment,"  because  there  has  been  no  final 
ndscment  in  the  action.  It  cannot  be  one 
of  the  orders  named  in  subdivision  3of  sec- 
tion 963,  because  that  class  embraces  only 
probate  orders.  Estate  of  Calahan,  60 
Cal.  232.  Appellant  claims  that  the  order 
Is  a  final  adjudication  upon  all  matters  in- 
volved In  the  report  ot  the  receiver,  and 
being  conclusive  upon  the  parties,  and 
for  an  amount  exceeding  $300,  the  consti- 
tution secures  to  him  the  right  of  appeal, 
whether  the  legislature  has  provided  the 
method  of  taking  the  appeal  or  not.  It  is 
not  a  question  whether  one  aggrieved  by 
such  an  order  has  the  right  of  appeal,— 
that  right  must  be  conceded,— but  when 
It  may  be  exercised.  We  have  not  found 
any  case  In  which  such  an  order  has  been 
reviewed  before  final  Judgment.  No  good 
purpose  could  be  subserved  by  a  rule  au- 
thorizing an  appeal  from  every  order  of 
this  kind  made  during  the  pendency  of  the 
suit.  It  is  the  policy  of  the  law  to  dis- 
courage litigation  piecemeal.  The  order 
of  the  court  concludes  with  the  following 
direction:  "It  is  further  ordered  that  said 
receiver  be  and  continue  in  charge  of  the 

groperty  of  said  parties  herein,  and  that 
e  continue  to  act  as  receiver  herein  until 
the  further  orders  of  this  court  in  the 
premises.  Said  receiver  is  hereby  disal- 
lowed any  compensation  or  attorney's 
fees  until  the  coniinf?  in  of  his  final  repoi't 
herein  on  final  determination  ot  this 
cause,  such  compensation  and  attorney's 
fees  to  be  then  fixed  by  the  court,  as  it 

>  Code  Civil  Proc.  Cal.  {  581,  providea  as  fol- 
lows: "An  actiuD  may  be  dismissed  or  a  ]udg- 
meat  of  nonsuit  entered  in  the  following  cases : 
(1)  By  the  plaintiff  himself  at  any  time  before 
trial  upon  payment  of  costs,  provided  a  connrer- 
daim  has  not  been  made  or  affirmative  reUef 
sought  by  the  cross-complaint  or  answer  of  de- 
fendant. •  •  •  The  dismissal  mentioned  in 
the  first  two  subdivisions  is  made  by  entry  in 
the  clerk's  re^ristur.  Judgment  may  thereupon 
be  entered  accordingly. " 


may  be  then  advised. "  There  are  author- 
ities holding  that  a  receiver  may  appeal 
directly  from  an  order  made  before  Judg- 
ment disallowing  his  final  account;  ind 
it  may  be  conceded  that  a  party  aggrieved 
by  an  order  of  the  conrt  made  before  Judg- 
mentallowiug  a  final  account  ot  areceiver 
may  appeal  without  waiting  for  a  final 
Judgment  in  the  case.  That  is  not  this 
case.  The  provision  of  the  order  quoted 
above  shows  that  the  receiver  is  still  in 
possession  ot  the  assets  of  the  firm,  and 
acting  on  Its  behalf  under  orders  ot  the 
conrt.  There  -will  be  other  reports  to 
make.  The  final  account  will  rr'er  to  pre* 
vious  reports  filed,  and  when  that  Is  set- 
tied  any  one  aggrieved  will  be  fully  pro- 
tected by  an  appeal  either  from  the  final 
order  or  from  the  judgment.  It  may  hap- 
pen that  those  who  object  to  the  acts  ot 
the  receiver  during  the  first  part  of  his 
administration  will  be  entirely  satisfied 
with  the  genera]  result,  and  haveno  objec- 
tion to  the  approval  of  his  final  account 
ot  the  whole  matter.  Vinson  v.  Freeie, 
(Ky.llS.  W.  Eep.  478:  McCord  v.  Well, 
(Neb.)  46  N.  W.  Rep.  152;  Perkins  v.  Four- 
niquet,  6  How.  206;  2  Hayne,  New  Trial 
&  App.  S  188.    The  appeal  is  dismissed. 

We  concur:   Sharprtein,  J. ;  Habbibon, 
J.;  MoFarland,  J. ;  Dk  Haven, J. 


SI  Cal.  371 

De  Toko  et  ah  v.  RoniNSON  et  al.    (No. 

14.180.) 

{Swpreme  Court  of  Calif ornia.    Sept  25,  1891.) 

Spakish  akd  Mexican  Ohants— Bbttlbmemt 

OF  BOUNUABIES— PlBADIXO. 

1.  In  an  action  to  obtain  a  decree  declaring 
plaintiffs  the  equitable  owners  of  a  portion  of  a 
tract  of  land  called  "F.,"  alleged  to  have  iieen 
included  in  a  patent  for  a  certain  tract  called 
"C. "  by  the  fraudulent  extension  of  the  latter 
tract,  tae  complaint  alleged  that  in  1838  the  gov- 
ernor of  California  decreed  one  N.,  plaintiffs' 
predecessor  In  interest,  to  be  the  owner  of  three 
contiguous  tracts  of  land,  called  the  "C,"  "A.," 
and  "P. "  tracts,  containing  more  than  1?  leagues; 
that  the  governor,  in  1834,  made  a  grant  of  the  C. 
tract,  to  N.,  as  containing  10  leagues,  and  that 
others,  under  whom  defendants  claim,  acquired 
title  to  the  A.  tract  as  containing  6  leagues;  that 
defendants'  predecessors  afterwards  fraudulently 
obtained  confirmation  of  the  grant  and  a  patent 
of  the  C.  tract  as  containing  11  leagues,  instead 
of  lU,  and  of  the  A.  tract  as  containing  6  leagues. 
Held,  that  the  complaint  did  not  state  a  cause  of 
action  because  it  did  not  allege  directly  or  by 
implication  that  the  fraudulent  ext3nsion  of  the 
C.  tract  made  it  include  any  of  the  P.  tract,  since 
the  additional  league  may  have  been  taken  from 
some  other  contigaous  land. 

8.  Act  Cong.  March  8,  1851,  (  IS,  appointing 
a  commission  to  settle  private  land  claims  in 
California,  and  providing  that  all  lands  the 
claims  to  which  shall  not  have  t>een  presented  to 
the  commissioners  within  two  years  after  the 
date  of  the  act  shall  be  held  and  considered  as 
part  of  the  public  domain  of  the  United  States, 
applies  to  claims  under  grants  from  the  Spanisli 
or  Mexican  government,  and,  where  such  claim 
was  not  presented  as  required  by  said  act,  the 
successors  of  the  Spanish  or  Mexican  grantee 
have  no  interest  in  the  land  covered  thereby 
which  will  entitle  them  to  sue  on  the  ground  that 
defendant  has  acquired  the  legal  title  thereto  by 
fraud. 

Department  2.  Appeal  from  superior 
court,  Los  Angeles  county;  Williau  P. 
Wade,  Judge. 
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Action  to  obtain  a  decree  declaring 
plaintiffa  tbe  equitable  owners  of  laud. 
JadKQient  for  defendants.  Plaintiffs  ap- 
peal.   Attiruied. 

Frederick  Ball,  for  appellanta.  E.  W. 
McGraw,  W.  A.  Bj'an,  and  Chapman  & 
Bendrick,  lor  respondents. 

De  Haven,  .T.  This  action  is  bronprht 
to  obtain  a  decree  that  the  plaintiffs  are 
the  '>wncr8  in  equity  uf  a  certain  named 
undivided  interest  in  00,444  acres  of  land 
within  the  tract  called  "Los  Coyotes," 
and  that  thedefendunts  hold  the  legal  title 
to  such  undivided  Interest  in  trust  for 
theoi.  The  defendants  answered,  and 
thereafter  moved  for  a  Judgment  upon  the 
pleadings,  which  motion  was  granted, 
and  Judgment  thereupon  entered  in  favor 
of  the  defendants.    Tbe  plaintiffs  appeal. 

A  motion  for  Judgmenton  thepleadings, 
Buch  as  was  made  in  this  case,  is  proper 
when  the  complaint  does  not  statea  cause 
of  action.  King  v.  Montgomery,  60  Cal. 
115;  Kelley  v.  Krless.  68  Cal.  210,  9  Pac. 
Rep.  12S>.  This  motion,  like  a  demurrer 
lor  the  same  cause,  admits  fur  its  pnrposes 
all  tbe  tacts  alleged  in  the  complaint,  and 
the  question,  therefore,  to  be  considered 
on  this  appeal  is  whether  tbe  complaint 
states  a  cause  of  action  in  favor  of  plain- 
tiffs. Tbe  allegations  of  the  complaint,  so 
far  as  necessary  to  be  ntated,  are,  in  sub- 
stance, that  the  plaintiffs  are  the  success- 
ors in  interest  of  one  Juan  Jose  Nleto; 
that  upon  July  27,  1833,  Jose  Figueroa, 
then  governor  of  California,  made  a  decree 
declaring  said  Nieto  to  be  tbeownerot  the 
places  called  "Los  Coyotes, ""  Los  Alami- 
tos,  and  "Palo  Alto,"  in  the(H)uutyof  Los 
Angeles,  and  directing  Juridical  possession 
and  title  thereto  to  begi  ven  him ;  that  these 
places  were  contiguous,  and  contained 
within  their  exterior  boundaries  more 
than  17  leagues.  It  is  also  alleged  that 
tbe  governor  thereafter,  on  May  22, 1834, 
made  a  grant  of  Los  Coyotes  to  said 
Nleto,  containing  10  leagues.  The  com- 
plaint further  alleges  that  one  Abel  Stearns 
acquired  the  right  and  title  of  said  Nleto 
to  the  Los  Alamitos,  and  obtained  from 
the  land  commission  a  confirmation  of  an 
alleged  grant  of  tlie  same  to  said  Nietofor 
6  leagues.  It  is  also  alleged  that  said  Nieto 
conveyed  Los  Coyotes  to  one  Leandry,  as 
containing  10  leagues,  August  31,  18.39; 
and  in  ls52  Andreas  PIcoand  Mrs.  Ucampo, 
successors  of  said  Leandry,  presented  their 
petition  before  the  land  commission  for 
the  cnnflrmation  of  Los  Coyotes,  contain- 
ing 10  leagues,  and  tbe  same  was  con- 
firmed. It  is  also  alleged  that  the  patent 
was  issued  to  them  for  this  ranchoas  con- 
taining 11  leagues,  and  one  to  AbelStesma 
for  Los  Alamitos  as  containing  6  leugue^, 
but  in  fact  containing  an  excess  of  1,3<J8 
acres.  It  is  nowhere  averred  in  the  com- 
plaint that  any  formnl  grant  of  or  title  to 
Palo  Alto  was  ever  made  to  Nieto,  unless 
the  decree  of  July  27, 1833, can  be  construed 
us  such;  and  it  is  alleged  that  no  grant 
of  the  same  to  said  Nieto,  or  to  any  other 
person,  by  "said  Jose  Figuer«»a,  •  *  • 
or  any  other  person  authorized  to  malce 
tbe  same,  or  by  the  Spanish  or  Mexican 
government,  lias  ever  been  produced  be- 
fore any  commission  or  tribunal  or  public 


officer  authorized  bytli-  government  of 
the  United  States  or  of  the  state  oT  Cali- 
fornia to  ascertain  or  settle  land  claims 
in  said  state  under  grant  from  tbe  Span- 
isb  or  Mexican  government."  The  com- 
plaint further  alleges  that  in  proceedings 
tor  tbe  location  and  survey  of  Los  Coyotes 
the  said  Ahel  Stearns,  tor  the  purpose  of 
obtHlnlng  a  patent  thereforfrom  the  Dnit- 
ed  StatcH,  and  of  defrauding  the  heirs  and 
devisees  under  the  will  of  Juan  Jose  Nieto 
of  one  square  league  of  land,  made  false 
representations  in  a  map  produced  by 
him  as  to  the  boundaries  of  Los  Coyotes, 
and  thereby  induced  the  district  court  to 
approve  a  survey  thereof  aa  containing  11 
leagues. 

1.  Tbe  motion  for  judgment  on  tbe 
pleadings  was  properly  granted.  It  is 
clear  from  the  allegations  of  the  com- 
plaint that  Juan  Jose  Nieto,  the  ancestor 
of  plaintiffs,  conveyed  in  his  life-time  bis 
entire  interest  in  the  places  Los  Coyotes 
and  Los  Alamitos,  and  if  said  Nieto  died 
possessed  of  Palo  Alto  there  is  no  direct 
averment  in  thecomplaint  that  tbe  bound- 
aries of  Los  Coyotes  and  Los  Alamitos,  as 
the  same  are  given  in  the  patents  of  tbe 
United  States  therefor,  include  the  place 
called  Palo  Alto.  We  understand  this  to 
be  conceded  by  the  attorney  tor  appel- 
lants; but  he  contends  that,  thongh  such 
fact  is  not  directly  averred,  still  it  conclu- 
sively follows  that  such  is  the  case,  from 
other  facts  which  are  averred.  If  it  should 
be  assumed  that  a  pleading  which  does 
not  directly  allege  a  material  fact,  but 
from  which  only  the  existence  of  such  a 
fact  may  be  argued,  is  sufficient  as  against 
a  general  demurrer,  still  this  complaint 
would  not  be  good,  as  everything  tlierein 
alleged  may  be  true,  and  yet  no  port  of 
Prtlo  Alto  have  been  included  within  the 
patented  boundaries  of  Los  Coyotes  and 
Los  Alamitos.  The  tacts  upon  which  ap- 
pellants rely  to  support  tbe  complaint  on 
this  point  are  that  tbe  3  places  only  em- 
braced 17  leagnes,  and  that  2  of  them  bad 
been  sold  as  containing  16  leagues,  and  so 
confirmed;  andthat,asthoBurvey  of  those 
2  was  fraudulently  made  to  embrace  17 
leagues  and  over,  it  must  have  been  extend- 
ed over  the  contiguous  place  called  "Palo 
Alto,"  but  this  excess  could  Just  as  well 
have  been  taken  from  other  contiguous 
territory,  and  there  Is  certainly  no  pre- 
sumption arising  from  anything  stated 
in  the  complaint  that  it  was  not. 

2.  But  if  the  complaint  could  be  con- 
strued as  contended  for  by  appellants, 
still  it  fails  to  state  a  cause  of  action,  as  it 
does  not  show  that  they  are  the  equitable 
owners  of  any  portion  of  the  lands  in  con- 
troversy. Whatever  equities  or  rights 
the  plaintiffs  have  arise  ont  of  the  decree 
of  Gov.  Figueroa,  dated  July  27,  1833,  de- 
claring Juan  Jose  Nieto  the  owner  of  tbe 
places  called  "Los  Coyotes,"  "Los  Alami- 
tos," and  "Palo  Alto,  "and  ordering  jurid- 
ical possession  and  title  to  be  given  him 
for  tbe  same;  and  as  the  complaint  alleges 
that  Nieto  In  his  life-time  parted  with  his 
ownership  of  all  the  lands  except  Palo 
Alto,  It  follows  that  plaintiffs  could  only 
succeed  to  his  ownership  of  that  place, 
l-tut  it  is  expressly  averred,  as  we  construe 
the  above-quoted  allegation  of  the  corn- 
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ploint,  that  tlip  grant  to  NIeto  ot  Palo 
Alto,  H  the  above-referred  to  decree  of 
FIgneroa  be  bo  considered,  wan  never  pre- 
sented for  conflrmation  to  the  land  com- 
mlmlon  appointed  tinder  the  ace  of  March 
S.  1851,  to  HBcertalD  and  nnttln  private 
land  claims  in  thin  state;  and  it  is  declared 
byeectlun  ISof  thatactthat  "all  lands  the 
claims  to  wliich  shall  not  have  been  pre- 
sented to  the  said  commissioners  within 
two  years  after  the  date  of  this  act  shall  be 
deemed,  held,  and  considered  as  part  of 
the  public  domain  of  the  United  States." 
It  has  been  held  that  this  act  requiring 
claims  to  be  presented  to  the  commission 
therein  provided  for  applies  to  everyclaim 
"by  virtue  of  any  right  or  title  derived 
from  theSpanish  or  Mexican  government," 
whether  founded  upon  a  perfect  grant,  or 
on  an  "imperfect  and  inchoate  claim,  where 
the  Initiation  of  the  proceedings  necessary 
to  secure  a  legal  right  and  title  to  the 
property  had  been  commenced  but  not 
completed."  Botlller  v.  Donilnguez,  130 
U.  S.  23H,  9  Sup.  Ct.  Rep.  525.  And  the 
conrt  In  that  ca«e  say :  "There  can  be  no 
donbt  of  the  proposition  that  no  title  to 
land  In  California  dependent  upon  Spanish 
or  Mexican  grants  can  be  of  any  validity 
which  has  not  been  submitted  to  and  con- 
firmed by  the  board  provided  forthat  pur- 
pose in  the  act  of  1861,  or,  if  rejected  by 
that  board,  confirmed  by  the  district  or 
supreme coartofthellnitedStates."  Asno 
grant  for  or  other  claim  to  the  place  called 
"Palo  Alto"  was  ever  presented  to  the 
land  commission  appointed  under  the  act 
of  1H51,  aboTe  referred  to,  it  follows  that 
at  the  end  of  two  years  from  the  date  of 
said  act  the  land  embraced  therein  became 
a  part  of  the  public  domain  of  the  United 
States,  and  thereupon  all  rights  of  the  ap- 
pellants therein,  as  successors  of  Juan 
Jose  Nieto.  ceased.  This  being  so,  they 
cannot  be  beard  to  complain  of  the  fraud 
alleged  to  have  been  perpetrated  years 
afterwards,  in  the  location  and  survey  ot 
the  place  called  Los  Coyotes,  because  such 
acts  deprived  them  of  no  rights.  The 
frand,  U  |)erpetrated  as  charged,  was 
against  the  United  States  alone,  and  con- 
sisted in  fraudulently  cxtendingthe  bound- 
aries of  Los  Coyotes  over  a  portion  of  the 
public  domain.  This  Is  a  mutter,  how- 
ever, with  which  appellants  hare  no  con- 
cern, and  which  cannot  aid  them  in  this 
action,  as  it  cannot  be  said  that  their 
right  to  acquire  the  title  now  held  by  de- 
fendants was  interfered  with,  or  that  but 
for  such  alleged  fraud  tbey  would  orcould 
have  obtained  the  legal  title  to  any  por- 
tion of  the  land  so  fraudulently  Included 
within  said  Los  Coyotes  as  patented,  and 
for  this  reason  it  must  beheld  that  tbe.y 
bare  not  in  their  complaint  stated  a  cm  use 
of  action.  This  is  a  familiar  principle, 
aod  the  following  are  a  few  of  many  cases 
which  might  be  cited  to  support  it:  Bur- 
rell  V.  Haw, 40  Cal.  373;  Durfee  v.  Plalsted, 
88  Cal.  80;  Houik  v.  Kelsey.  17  Kan.  333; 
Bohall  V.  Dilla,  114  U.  S.  47.  5  Sup.  Ct.  Hep. 
782:  Dunn  v.  Schneider.  20  Wis. 509.  We  find 
no  error  in  the  record.  Judgment  af- 
firmed. 

tTo    concur:     Beatty,  C.  J.;   McFab- 

LAND,  J. 
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People  t.  Los  Anoei.kr  Electric  Rt.  Co. 

(No.  18,879.) 
ISwpreme  Court  of  Calif omta.     Sept.  21,  1891.) 

CORPOBATIONS — ReHITTINO  FoKVBITUBB  OF  ChaS- 
TBR  —  COKSTITUTIONAL  LaW  —  ACTION  TO  FOK- 
VKIT. 

1.  Const.  Cal.  art  12,  |  7,  provides  that  no 
act  shall  be  passed  extending  the  charter  of  any 
corporation  or  remitting  the  forfeiture  of  a  fran- 
chise. During  the  penaency  of  an  action  to  for- 
feit tho  charter  of  a  street-car  company  operating 
under  a  city  ordinance,  Acts  Cal.  Iii91,  cc.  18, 19, 
were  passed,  one  amending  Civil  Code  $  ^7,  so 
as  to  invest  municipai  corporations  with  power 
to  authorize  street  railways  to  use  eleutricity  as 
a  motive  power:  the  other  ratifying  existing  or- 
dinances granting  such  power.  Held,  that  the 
acts  did  not  extend  ihe  company's  franchise  or 
charter,  and,  as  there  had  been  no  decree  of  for- 
feiture, there  was  none  to  remit,  and  therefore 
the  acts  were  not  repugnant  to  the  constitution. 

a.  Civil  Code  Cal.  S  602,  provides  that  work 
on  the  construction  of  a  street  railwa;  must  be 
commenced  within  a  year  from  the  date  of  the 
ordinance  granting  the  right  of  way  and  the  fil- 
ing of  the  articles  of  Incorporation,  and  be  com- 
pleted within  three  years  thereafter.  BeJd  that, 
where  the  complaint  in  an  action  to  forfeit  a 
charter  did  not  state  when  the  company  com- 
menced the  ocnstruction,  and  thereby  show  that 
the  three  years  had  elapsed  within  which  the  work 
must  be  done,  it  failed  to  state  a  cause  of  action. 

In  bank.  Appeal  from  superior  court, 
Los  Angelea  county ;  Walter  Van  Dtke, 
Judge. 

Action  by  the  people  against  IjOS  An- 
geles Klectric  Railway  Company  to  forfeit 
Its  franchise.  Defendant  demurred  to  the 
complaint.  Demurrer  was  overruled,  and 
defendant  neglecting  to  answer,  judg- 
ment was  entered  aa  by  default.  Defend- 
ant appeals.    Reversed. 

BruBnon,  Wilson  &  Lamme,  for  appellant. 
W.  H.  Hart,  Atty.  Gen.,  for  tiie  People. 

Sharpbtbin,  J.  This  action  Is  brought 
to  have  it  determined  that  the  defendant 
has  forfeited,  and  that  it  beexcluded  from, 
all  rights,  privileges,  right  of  way,  and 
franchises  acquired  byit  under  a  municipal 
ordinance  passed  by  the  city  of  Los  An- 
geles on  the  28th  day  of  January,  1886. 
A  copy  of  said  ordinance  Is  annexed  to 
and  made  a  part  of  the  complaint.  In  the 
complaint  two  causes  of  action  are  sepa- 
rately stated.  "The  first,"  in  the  lan- 
guage of  respondent's  brief,  "  Is  based  up- 
on the  theory  that  the  law  does  not  per- 
mit any  incorporated  city  or  town  in  this 
state  to  grant  authority  to  any  individu- 
al or  corporation  to  lay  railroad  tracks 
through  the  streets  or  public  highways  of 
such  city  or  town,  whereupon  cars  can  be 
propelled  by  the  force  of  electric  power. 
The  second  rests  upon  the  ground  that  it 
defendant  had  the  right  to  construct  rail- 
road tracks  through  the  streets  of  Los 
Angeles,  whereon  It  could  propel  cars  by 
such  electric  power,  It  liad  forfeited  that 
right  by  Its  failure  to  complete  the  road 
within  three  years  from  the  date  of  the 
ordinance  granting  the  right  of  way  to 
construct  suid  road  as  prescribed  by  the 
("ivll  Code."  The  complaint  was  de- 
murrsd  to  by  the  defendant  on  theground 
that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  each  al- 
leged cause  ot  action  was  separately  de- 
murred to  on  the  same  ground.    The  de- 
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mnrrer  was  nverrnled,  defendant  failed  to 
answer,  and  Judgment  by  default  was  en- 
tered against  it,  by  which  It  Is  adjudged 
guilty  of  usurping  and  unlawfully  holding 
said  franchise  described  in  said  complaint, 
and  adjudging  that  the  defendant  be  ex- 
cluded from  all  rights,  privileges,  right  of 
way,  and  franchise  acquired  under  and  by 
virtue  of  uaid  municipal  ordlnanre  num- 
bered 210,  described  in  said  complaint, 
and  that  the  same  has  become  wholly  for- 
feited. From  that  judgment  this  appeal 
1b  taken. 

Since  this  appeal  was  taken  the  legisla- 
ture of  this  state  has  passed  two  acts 
which,  in  our  opinion,  have  an  important 
bearing  upon  this  case.  By  one  of  said 
acts  section  497  of  the  Civil  Code  Is  so 
amended  as  to  Invest  municipal  corpora- 
tions with  the  power  to  grant  a  right  to 
propel  cars  by  electricity  upon  railroad 
tracks,  through  utreets  and  public  high- 
ways. By  the  other  of  said  acts  ordi- 
nances passed  prior  to  the  passage  of  said 
act,  by  any  municipality, giving  authority 
and  permission  to  propel  oars  npon  rail- 
road tracks  laid  through  the  streets  and 
pul>llc  highways  nf  said  city,  city  and 
county  or  town,  by  electricity,  are  con- 
firmed, ratified,  and  made  valid.  If  con- 
stitutional, the  eflScacy  of  this  act  of  the 
legislature  cannot,  in  our  opinion,  be 
doubted.  Respondent  claims  that  it  is 
repugnant  to  section  7,  art.  12,  of  the  con- 
stitution, which  section  reads  as  follows: 
"The  legislature  shall  not  extend  any 
franchise  or  charter,  nor  remit  the  forfeit- 
are  of  any  franchise  of  any  corporation 
now  existing,  or  which  shall  hereafter  ex- 
ist, nnder  the  laws  of  this  state. "  We  are 
unable  to  so  construe  the  act  of  the  legis- 
lature as  to  make  it  repugnant  to  that 
proTision  of  the  constitution.  There  is 
no  attempt  to  extend  any  franchise  or 
charter;  and  there  was  no  forfeiture  of 
any  franchise  to  remit.  Acts  sufficient  to 
cause  a  torfeiture  do  not  per  se  produce  a 
forfeiture.  The  corporation  continues  to 
exist  until  the  sovereignty  which  created 
it  shall  by  proper  proceedings  in  a  proper 
court  procure  an  adjudication  of  forfeit- 
are,  and  enforce  It.  Ormsby  v.  Manufact> 
nringCo.,65  Barb.  360;  People  v.  Manhat- 
tan Co.,  9  Wend.  S51;  River  Co.  v.  Wood- 
man, 2  Me.  404;  Mickles  v.  Bank,  11  Paige, 
118;  Com.  V.  Bank,  28  Pa.  St.  383;  Mur- 
phy v.  Bank,  20  Pa.  St.  415;  Field,  Corp. 
I  154.  In  this  case  there  has  not  been  any 
flual  adjudication  of  forfeiture.  Therefore 
the  act  ratifying  and  confirming  the  ordi- 
nance granting  thR  franchise  to  defendant 
Is  not  an  act  remitting  a  (oi-felture.  But 
It  is,  in  our  opinion,  an  act  waiving  a  for- 
feiture. It  certainly  is  an  act  showing  an 
intention  on  the  part  of  the  state  that  the 
tranchlbe  shall  continue  In  existence,  and 
snch  an  act  will  be  considered  an  abso- 
lute waiver  of  any  existing  right  to  en- 
force a  forfeiture  of  the  defendant's  fran- 
chise. In  re  New  York  El.  R.  Co..  70  N. 
Y.  827;  Mor.  Prlv.  Corp.  655,  and  cases  cit- 
ed. We  think  the  constitution  does  not 
prohibit  such  a  waiver,  and  that  the 
state  has  waived  its  right  to  enforce  a 
forfeiture  of  the  defendant's  franchise 
on  the  ground  stated  In  the  plaintiff's 
first  alleged  cause  of  action. 


The  second  alleged  canse  of  action  pre- 
sents another  and  different  question.  It 
Is  alleged  that  some  portious  of  the  road 
have  not  been  constructed,  although  the 
time  allowed  the  defendant  to  construct 
the  entire  road  has  elapsed.  Conced- 
ing that  the  board  of  supervisors  could 
not  grant  a  franchise  and  right  of  way 
to  the  defendant  on  any  other  or  dif- 
ferent conditions  than  those  prescribed 
by  section  502  of  the  avil  Code,  vis., 
"  Work  to  construct  the  railroad  must  be 
commenced  within  one  year  from  the  date 
of  the  ordinance  granting  the  right  of 
way  and  the  tiling  of  articles  of  incorpo- 
ration, and  the  same  must  be  completed 
within  three  years  thereafter ; "  and  that 
"a  failure  to  comply  with  these  provis- 
ions, works  a  forfeiture  of  the  right  of 
way,  as  well  as  of  the  franchise,  unless 
the  uncompleted  portion  is  abandoned  by 
the  Corporation,  with  the  consent  of  the 
authorities  granting  the  right  of  way,— 
such  abandonment  and  consent  being  in 
writing,  "—it  does  not  appear  that  at  the 
date  of  the  commencement  of  this  action 
the  time  fixed  for  the  completion  of  the 
railroad  had  expired.  The  complaint 
does  not  state  when  the  work  to  con- 
struct said  railroad  was  commenced,  and, 
as  we  construe  the  language  of  the  Code, 
the  grantee  of  the  franchise  and  right  of 
way  had  three  years  after  the  commence- 
ment of  the  work  within  which  to  com- 
plete it.  And  at  any  time  before  the  expi- 
ration of  that  time  such  grantee  might, 
with  the  consent  of  the  authorities  grant- 
ing the  right  of  way,  abandon  the  uncom- 
pleted portion.  It  follows  that  the  judg- 
ment must  be  reTcrsed.  Judgment  re- 
versed, with  directions  to  the  court  below 
to  sustain  the  demurrer  to  the  complaint. 

We  concur:  Beattt,  C.  J.;  McFar- 
uiKD.  J.;  Harrison,  J,;  Patkrson,  J.; 
Uarodtte,  J. ;  Db  Haven,  J. 

(95  Cal.  681) 

Bainbs  ▼.  Babcock  et  a/.    (No.  14,224.  )i 

iSupreme  Court  of  Calif  omAa.    Sept.  28, 1891.) 

CoRFORATioHB— Action  AOAiitaT  STocKHOLoaBS— 
Rbtdrk  ot  Exbcutiojj— Rm  Judicata. 

1.  A  Indgmeiit  creditor  who  has  had  an  exe- 
cution returned  unsatisfied  a^lnst  a  street-rail- 
way corporation  may  maintain  an  action  against 
its  stockholders  to  recover,  for  the  benefit  of  all 
creditors  who  may  desire  to  be  made  parties,  the 
amount  due  upon  unpaid  subscriptions  for  stock. 

8.  The  liability  of  the  stockholders  is  sev- 
eral, and  it  Is  not  necessary  to  moke  them  all  de- 
fendants. Hatch  r.  Dana,  101  U.  S.  8U&,  fol- 
lowed. 

8.  Proof  that  a  creditor  has  exhausted  bis 
legal  remedy  against  the  corporation  is  shown  by 
the  judgment  and  an  execution  thereon  returned 
unsatisfied. 

4.  Evidence  that  the  company  owns  a  large 
amount  of  personal  property  besides  its  road  and 
franchise  is  inadmissible. 

5.  The  judgment  is  conclusive  against  the 
company  and  its  stockholders,  and  they  cannot 
show  that  the  indebtedness  for  which  the  judg- 
ment was  recovered  arose  upon  a  contract  wlilcb 
was  ultra  vires. 

6.  One  to  whom  stock  is  issued,  and  in  whose 
name  It  appears  on  the  books  of  the  corporation, 
is  liable  to  the  creditors  of  the  corporation  for 
the  unpaid  subscriptiona,  although  he  is  not  the 
owner  of  such  stock. 

'Rehearing  granted. 
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Department  2.  Appeal  from  Boperior 
court,  Sail  Diego  county;  W.  L.  Piekce, 
Jodge. 

Action  by  Baines  against  Babcock  and 
others  for  unpaid  Rubscrlptlons  tor  stock 
In  a  Btreet-car  company.  Judgment  for 
plaintiff,  and  Irom  this  and  an  order  deny- 
ing a  motion  lur  a  new  trial  the  defend- 
ants  appeal.     Affirmed. 

Hansuker,  Britt  *  Goodrich,  Brunson, 
Wilson  A  Lamme,  Works.  Gibson  &  Titus, 
and  Spriffg  &  Barber,  lor  appellants.  F. 
W.  Burnett  and  M.S.  Babcoclc,  (McJSealty, 
Trippet  &  Neale,  of  coaneel,)  for  respond- 
ent. 

De  Haven,  J.  This  Is  an  action  to  sub- 
ject the  amount  due  from  defendants  for 
unpaid  subscriptions  for  stock  in  the  San 
Diego  Street-Oar  Company  to  the  payment 
of  a  Judgment  in  favor  of  plaintiff,  and 
against  said  corporation.  The  findings 
of  the  court,  following  the  allegations  of 
the  complaint,  show  that  execution  was 
Issued  upon  this  Judgment,  and  by  the 
sheriff  returned  unsatisfied,  because  be 
could  find  no  property  of  the  ccrporation 
to  apply  to  the  satisfaction  thereof.  It  is 
also  alleged  and  found  that  the  officers  of 
the  corporation  have  neglected  and  re- 
fused to  make  any  assessment  upon  its 
stock,  or  to  collect  the  balance  remaining 
unpaid  upon  subscriptions  for  its  stock. 
TbeplalntlD  recovered  Judgment,  and  from 
this  and  an  order  denying  their  motion 
for  a  new  trial  the  defendants  appeal. 

1.  It  is  well  settled  that  a  judgment 
creditor  who  has  exhausted  his  legal  reme- 
dies against  a  corporation  may  maintain 
an  action  against  its  stockholders  to  re- 
cover, fur  tlie  benefit  of  all  creditors  who 
may  desire  to  come  in  and  be  made  par- 
ties, the  amount  due  upon  unpaid  sub- 
scriptions  for  stock,  when  the  corporation 
neglects  or  refuses  to  collect  the  same. 
The  action  is  sustained  upon  the  principle 
that  such  unpaid  subscriptions  are  a  part 
of  the  capital  stock  of  the  corporation, 
and,  like  other  debts  due  to  it,  constitute 
a  fond  to  which  creditors  may  look  for 
the  payment  of  their  claims,  and  when  the 
corporation  neglects  to  call  them  in  a 
court  of  equity  will  enforce  their  pay- 
ment. Sanger  v.  Upton,  91  U.  S.  56.  The 
contention  of  appellants  that  this  equita- 
ble remedy  Is  superseded  in  this  state  by 
Bection  322  of  the  Civil  Code,  and  that  the 
only  personal  liability  of  the  stockholder 
Is  that  tlsed  by  that  section,  is  not  tena- 
ble, and  was  so  held  by  this  court  in  Har- 
mon V.  Page,  62  Cal.  448.  The  remedy 
given  by  that  section  of  the  Code  Is  purely 
statutory,  and  furnishes  to  creditors  of 
corporations  additional  security  by  mak- 
ing the  stockholder  directly  liable  for  his 
proportion  of  the  corporate  debts,  and 
was  not  intended  to  diminish  the  assets 
ot  the  corporation  by  releasing  the  stock- 
bolder  from  bis  indebtedness  to  the  corpo- 
ration on  account  of  his  unpaid  subscrip- 
tion for  stuck,  or  to  take  away  from  the 
creditor  the  right  to  resort  to  a  court  of 
equity  to  compel  its  payment. 

2.  All  the  stockholders  were  not  made 
parties  defendant,  and  the  objection  to 
their  non-Joinder  vas  taken  both  by  de- 
murrer and  anawec.    The  objection  is  not 


well  taken,  although  the  rule  contended 
for  by  appellants  finds  support  in  some  of 
the  decided  cases.  The  precise  question 
arose  in  the  case  ot  Batch  v.  Dana.  101  V, 
S.  205,  and  It  was  there  held,  in  an  opinion, 
the  reaf!oning  of  which  seems  to  us  to  be 
conclusive,  that  it  Is  not  necessary  that 
all  the  stockholders  should  be  made  de- 
fendants in  this  kind  ot  an  action.  The 
court  tliere  say:  "The  liability  of  a  stock- 
holder for  the  capital  stock  of  a  company 
is  several,  and  not  joint.  By  his  subscrip- 
tion each  becomes  a  several  debtor  to  the 
company,  as  much  so  as  if  he  had  given 
his  promissory  note  tor  the  amount  of  bis 
snttscription.  ^t  law,  certainly,  his  sub- 
scription may  be  enforced  against  bim 
without  Jolnderof  other  subscribers;  and 
in  equity  his  liability  does  not  cease  to  be 
several.  •  •  •  It  may  be  that,  if  the 
object  of  the  hill  is  to  wind  up  the  affairs 
of  this  corporation,  all  the  shareholders, 
at  leant  so  far  as  they  can  be  ascertained, 
should  be  made  parties,  that  complete  Jus- 
tice may  be  done  by  equalizing  the  bur- 
dene,  and  in  order  to  prevent  maltipllclty 
of  suits.  But  this  Is  no  such  case.  The 
most  that  can  he  said  Is  that  the  presence 
of  all  the  stockholders  might  be  conven- 
ient, not  that  it  is  necessary.  When  the 
only  object  of  a  bill  is  to  obtain  payment 
ot  a  Judgment  against  a  corporation  out 
of  its  credits  or  Intangible  property,  that 
is,  out  of  its  unpaid  stock,  there  is  not  the 
same  retuaon  for  requiring  all  the  stock- 
holders to  be  made  defendants.  In  such 
a  case  no  stockholder  can  be  compelled  to 
pay  more  than  he  owes. "  And  this  rule 
is  followed  by  other  courts.  Thompson 
V.  Bank.  19  Nev.  108,  7  Pac.  Rep.  68;  Bart- 
lett  V.  Drew,  57  N.  T.  587;  Brnndage  t. 
Mining  Co.,  12  Or.  .S22,  7  Pac.  Rep.  814. 

3.  It  was  not  necessary  for  plaintiff  to 
show  that  he  had  pursued  his  statutory 
remedy  against  the  stockholders.  The 
rule  is  that  a  creditor  has  a  right  to  re- 
sort to  the  equitable  remedy  invoked  b.v 
the  plaintiff  in  this  action  after  he  had 
exhausted  his  legal  remedies  against  the 
corporation,  and  this  was  shown  In  this 
case  by  plaintiff's  judgment,  and  the  re- 
tarn  of  the  execution  Issued  thereon  unsat- 
isfied. 

4.  The  court  did  not  err  in  refusing  to 
allow  defendants  to  Hhow  that  the  corpo- 
ration was  the  owner  and  In  possession  ot 
a  large  number  ot  street-cars  and  other 
personal  property,  and  a  line  of  street 
railway  and  of  valuable  franchises  within 
the  city  of  San  Diegu.  The  purpose  of  this 
offered  evidence  was  to  show  that  plaiu- 
tifl  had  not  exhausted  his  legal  remedy 
upon  his  Judgment,  but  was  not  compe- 
tent fur  that  purpose.  The  rule  upon  this 
point  is  thus  stated  by  Mr.  Justice  Field 
in  Jones  v.Gi'een.l  Wall.  882:  "The  court, 
when  its  aid  is  invoked,  looks  only  to  the 
execution,  and  the  return  of  the  officer  to 
whom  the  execntltm  was  directed.  The 
execution  shows  the  remedy  afforded  at 
law  has  been  pursued,  and,  ot  course.  Is 
the  highest  evidence  of  the  tact.  The  re- 
turn shows  whether  the  remedy  has 
proved  effectual  or  not,  and  from  the  em- 
barrassments which  would  attend  any 
other  rule  the  return  Is  held  conclusi  re. 
The  court  will  not  entertain  Inquiries  aa 
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to  the  diligence  of  tbe  officer  in  endeavor- 
ing to  find  property  upon  which  to  levy." 
5.  The  api>ellaut8  offered  to  show  that 
the  IndebtednesH  for  which  plaintiff's  ]adg- 
ment  against  the  corporation  watt  recov- 
ered aroHe  upon  a  contract  wblcli  was 
ultra  vires.  The  evidence  was  excluded, 
and  this  ruling  is  asslfined  as  error.  The 
question  Is  thus  preet^nted  whether  such 
judgment  Is  conclusive  upon  the  stock- 
holders of  the  corporation  in  this  action, 
and  that  it  is  wo  entertain  no  doubt.  The 
object  uf  this  suit  is  to  compel  the  corpo- 
ration against  whom  tbe  judgment  was 
recovered  to  satisfy  the  same  out  ot  its  as- 
sets, and  it  is  not  competent  for  the  de- 
fendants, who  are  simply  called  upon  to 
pay  what  they  owe  to  the  corporation  in 
order  that  its  obligations  may  be  dis- 
charged, to  reopen  the  question  whetlier, 
upon  the  facts,  the  plaintiff  ought  to  have 
had  judgment  against  the  corporation. 
The  judgment  was  a  conclusive  determina- 
tion ot  that  fact  as  against  the  corpora- 
tion and  all  persons  in  privity  with  it,  and 
carries  with  it,  without  relitigating  the 
facts  upon  which  it  is  bused,  the  undoubt- 
ed right  of  enforcement  against  the  prop- 
erty of  the  corporation,  and  that  is  all 
that  is  sought  in  this  case.  A  corpora- 
tion represents  and  binds  its  stockholders 
in  all  matters  within  the  limits  of  its  cor- 
porate power,  so  long  as  it  acts  in  good 
faith  and  without  fraud  upon  their  rights; 
and,  in  the  bringing  and  defending  of 
suits  affecting  tbe  rights  and  obligations 
of  tbe  corporation,  it  binds  the  stockhold- 
ers BB  fally  as  in  the  making  ot  contracts. 
The  right  to  sue  and  be  sued,  to  maintain 
and  defend  actions  concerning  corporate 
rights  and  corporate  liabilities, is  a  power 
incident  to  every  corporation.  In  this 
state  it  is  not  only  conferred  by  statute, 
but  is  preserved  by  constitutional  pro- 
irision.  Const.  Cal.  art.  12,  §  4.  And 
with  this  right  ot  tbe  corporation  to 
maintain  and  defend  actions  concerning 
its  corporate  rights  or  liabilities  the 
stockholder  cannot  interfere,  except  when 
tbe  directors  refuse  to  act,  or  are  guilty  of 
fraud  In  the  maintenance  or  defense  of  the 
action.  Newby  v.  Ballroad  Co.,  1  Sawy. 
63;  Memphis  City  v.  Dean,  8  Wall.  73; 
Ware  v.  Basemore,  R8  Ga.  316;  Greaves  v. 
Gouge,  69  N.  Y.  154;  Brewer  v.  Boston 
Theatre,  104  Mass.  878.  It  must  necessari- 
ly follow,  from  the  nature  of  this  cori>o- 
rute  power,  that  a  judgment  against  a 
corporation  for  an  alleged  corporate  in- 
debtedness is  conclusive  upon  it,  and  of  the 
right  ot  the  creditor  to  subject  its  proper- 
ty to  the  satisfaction  thereof;  and,  in  the 
absence  ot  fraud,  equally  conclusive  upon 
the  stockholder  when  it  is  sought  to  sat- 
isfy the  judgment  out  of  the  assets  of  the 
corporation  in  his  bands.  This  was  so 
held  in  Marsh  v.  Burroughs,  1  Woods,  471, 
Mr.  .Justice  Bradlry,  in  delivering  the 
opinion  ot  the  court,  saying :  "  Tlie  stock- 
holders ot  the  bank  cannot  ask  to  go  be- 
hind the  judgments  rendered  against  the 
bank,  and  question  the  original  cause  ot 
Gction,  unless  they  can  show  collusion  be- 
tween the  plaintiff  and  the  bank,  entered 
into  for  the  purpose  of  defrauding  tbe 
stockholders."  And  this  view  is  also  sus- 
tained b;  tbe  lollo wing  cases:    Glenn  v. 


WilUamB.  60  Md.93;  Henry  t.  Elder,  63  Oa. 
347;  Lehman  y.  Glenn,  (Ala.)  6  South. 
Bep.  44:  Stephens  v.  Fox.  83  N.  Y.  317; 
Bank  v.  Chandler,  19  Wis.  435.  See,  also. 
Mor.  Priv.  Corp.  §  865. 

6.  Tbe  appellant  Babcock  offered  to 
show  upon  tbe  trial  that  he  was  the  real 
owner  ot  only  425  ot  tbe  shbres  issued  to 
him  by  the  corporation,  and  that  the 
others  standing  in  his  name  on  its  books 
were  owned  by  other  parties,  and  that 
they  were  Issued  to  him  as  a  matter  of 
convenience  to  enable  him  to  negotiate  a 
loan  for  such  owners.  The  evidence  was 
excluded,  and.  In  our  opinion,  the  ruling 
was  correct.  It  seems  to  be  well  settled 
that  one  to  whom  stock  is  issued  by  tbe 
corporation,  and  who  has  the  same 
placed  in  his  name  on  the  corporation 
books  as  tbe  owner,  is  liable  to  the  credit- 
ors of  the  corporation,  as  though  he  were 
tbe  absolute  owner;  and  this  whether  he 
was  in  tact  a  pledgee,  agent,  or  trustee  tor 
the  real  owner.  Bank  v.  Case,  99  U.  S.  631 ; 
Cooli,  Stocks,  §§  249-25;^;  Thomp.  Stocks, 
§  223;  Thompson  v.  Bunk,  19  Nev.  103. 
7  Par.  Rep.  68.  The  foregoing  views  dis- 
pose ot  all  the  questions  presented  by  this 
appeal  requiring  special  discussion.  Judg- 
ment and  order  altirmed. 

We  concur:  Beatty,  C.  J.;  McFab- 
LAND,  J.  

Bainbs  v.  Stobt  «t  at.    (Na  14,223.  )l 
(Supreme  Court  cf  Calif  omia.    Sept.  28, 1891.) 

Department  2.  Appeal  from  superior  court, 
San  Diego  county,  W.  L.  Piehck,  Judge. 

Buvtaker,  Britt  A  Goodrich,  Brunson,  WtUon 
St  Lamme,  Worka,  OWion  A  TUua,  and  Sprlaq 
A  Bii/rler,  for  appellants.  F.  iV.  Burnett  ana 
M.  S.  Dabcock,  (itcNeaUy,  THppet  A  NeeUe,  of 
counsel,)  Correspondent. 

Pbk  Curiam.  The  questions  presented  by  tlila 
appeal  are  substantially  the  same  as  those  in- 
volved In  Baines  v.  Babcook,  87  Pac.  Rep.  674, 
the  opinion  in  whiob  was  filed  Uiis  day.  On  tlie 
authority  of  that  case  the  judsmeat  and  order 
herein  are  alUrmed. 


roTTBB  V.  Deab.    (No.  14,278. )1 

{Supreme  Court  of  Coll/omto.     Sept.  24, 1891.) 

Department  2.    Appeal  from  superior  court, 

San  Diego  county;  Gboros  Pdtbubadoh,  Judfce. 

J.  E.  Denkln,  for  appellant.    A.  JB.  Cochran, 

for  respondent. 

Per  Ccsiak.  The  points  made  by  appellant 
have  been  determined  adversely  to  his  contei^ 
tion  in  the  case  of  Baines  v.  Babooclc,  27  Faa 
Rep.  674,  (this  day  decided ;)  and  upon  the  au- 
thority of  that  case,  and  the  cases  cited  in  tbe 
opinion  therein  rendered,  the  Judgment  bereia 
must  l>e  sustained.    The  judgment  is  afOrmed. 

(91  Cal.  804) 


JinJSON  et  at.  v.  Gagb.  (No.  14,037.) 
(Supreme  Court  of  California.  Sept.  21,  1891.) 
FiNDiNos— SumciKXCT  TO  Support  JcDOKniT. 
In  an  action  on  notes  given  by  defendant 
in  payment  of  his  subscription  to  a  fund  to  par- 
chase  a  right  of  way  for  a  railroad  the  court 
found  on  cootlicting  evidence  that  there  was  a 
substantial  compliance  with  tbe  terms  of  defend- 
ant's subscription  that  tbe  railroad  should  be 
built  on  a  certain  line  througit  defendant's  land. 
Held,  that  such  tinding  austamed  a  judgment  for 
plaintifla. 


'Rehearing  granted. 
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Department  2.  Appeal  from  superior 
court.  San  Bernardino  county;  J.  C, 
Campbell,  Judge. 

Action  byT.  G.  JudsonaKfllnflt  Matthew 
GuKe  on  two  promlsBorj'  notes.  Judg- 
ment fur  plaintiff.  Defendant  appeals. 
Affirmed. 

Cartis  *  Otis  and  Geo.  E.  Ottia,  for  ap- 
pellant. K.  E.  RowellanA  Raters  &Gircl, 
for  respondents. 

Per  Curi.am.  Tliis  is  an  action  upon 
two  promlsBory  notes,  alleged  to  have 
been  made  I>y  defendant  in  payment  of 
bis  BUbscriptiou  to  u  fund  raised  by  citi- 
sens  for  tiie  purpoue  of  procuring  a  liglit 
of  way  and  depot  grounds  for  a  certain 
railroad.  Plaintiffs  liad  judgment  as 
prayed  for.  and  defendant  appeals  from 
tlie  judgment  upon  the  judgment  roll, 
whicl]  contains  a  bill  of  exceptions.  We 
think  that  the  complaint  is  good  as 
against  a  general  demurrer,  and  tliat  tlie 
demurrer  was  properly  overruled,  ai- 
though  neither  the  complaint  nor  the  an- 
swer is  as  certtiiii  and  full  as  it  should 
have  been.  Appellant  furtlier  contends 
that  the  evidence  was  not  sufficient  to 
support  the  finding  that  the  notes  were 
given  in  payment  of  the  subscription; 
and  also  contends  that  the  subscription 
and  the  notes,  which  were  given  several 
months  afterwards,  should  be  considered 
as  one  transaction,  and  that  the  evidence 
Is  not  sufficient  to  support  the  finding 
that  the  conditions  of  the  subscription 
were  complied  with.  But  the  evidence  is 
overwhelming  to  the  point  that  the  notes 
were  given  in  payment  of  the  subscrip 
tion.  As  to  the  other  contention,  the 
point  made  is  th.'«t  tlie  railroad,  by  tlie 
terms  of  the  appellant's  subscription, 
was  to  be  constructed  through  his  land 
"on  a  line  running  parallel  to  Dr.  Pier- 
son's  north  line,  and  distant  about 800  feet 
therefrom,"  and  that  the  evidence  falls  to 
show  that  it  was  constructed  on  that  line. 
There  was  some  conflict  of  evidence  on 
this  point,  but  it  warranted  the  court  in 
finding  that  there  was  a  substantial  com* 
pliance  with  this  condition.  There  was 
testimony  to  the  point  that  tlie  road  was 
built  substantially  as  described  in  the  sub- 
scription, and  that,  if  there  was  any 
slight  variance  from  the  rigid  parallel  line 
therein  mentioned,  such  variance  was 
with  the  knowledge  and  consent  of  the 
appellant, and  that  the  road 'did  conform 
tn  Mr.  Gage's  Ideas."  We  think  that  the 
findings  support  the  Judgment,  and  there 
are  no  other  points  necessary  to  l>e  men- 
tioned.   The  judgment  la  affirmed. 


Meinekt  v.  Snow. 

(Supreme  Covrt  of  Idaho.    Sept.  17, 189t.) 

Bill  of  Exoeptions  —  Actios  aoaikst  Adminis- 
TUATOR— Admissions. 

1.  To  entitle  a  bill  of  cxoeptions  to  be  con- 
sidered in  this  court  it  must  be  settled  and  signed 
by  tbo  district  judge. 

3.  The  admissions  of  an  administrator,  made 
In  tbo  allowance  of  a  claim  against  an  estate, 
although  the  claim  is  only  allowed  in  part,  bind 
tbe  estate. 

S.  A  telegram  Irom  F.  to  M.,  whom  P.  had 
employed  to  perform  certain  services,  containing 
these  words:    "I  will  leave  in  about  a  week,  di- 


rect for  the  mine,  "—held  admissible  In  an  ac- 
tion by  U.  against  the  administrator  of  F.  for 
value  of  services,  as  tending  to  prove  that  the 
relations  of  employer  and  employe  existed  at  the 
dace  of  telegram. 
{Syllabxia  by  the  Court.) 

Appeal  from  district  court,  Custer  coun- 
ty; 0.  O.  Stockslagkk,  Judge. 

Action  by  Irad  Meinert  against  George 
M.  Snow,  as  administrator  of  the  estate 
of  Hiram  Pearsons,  deceased,  for  services 
rendered  deceased  in  his  life-time.  Judg- 
ment for  plaintiff,  and  defendant  moved  for 
a  new  trial,  which  was  dented.  Defendant 
appeals.    Affirmed. 

T.  M.  Stewart,  for  appellant.  Texas 
Angel,  for  respondent. 

Huston.  J.  This  is  an  action  brought 
by  plaintiff  against  defendant,  hs  admlnls 
trator  of  the  estate  of  Hiram  A.  Pear- 
sons, deceased,  for  the  value  of  services, 
alleged  to  have  been  rendered  and  psr- 
fornied  by  the  plaintiff  for  the  decedent  dur- 
ing his  life-time,  and  at  his  special  in- 
stance and  request.  The  appeal  is  from 
the  order  of  the  district  court,  overruling- 
defendant's  motion  for  new  trial.  The 
record  purports  to  contain  a  bill  of  excep- 
tions and  statement  on  motion  for  a  new 
trial.  The  bill  of  exceptions  was  never 
(as  appears  by  the  record)  submitted  to, 
settled,  or  signed  by,  the  district  Jadge, 
and  cannot,  therefore,  be  considered  by 
this  court  as  such. 

One  of  tl)u  grounds  of  error  upon  which 
defendant  predicates  ills  motion  for  a  new 
trial,  and  ills  appeal  from  the  order  of  the 
district  court  denying  the  same,  is  the  in- 
sufficiency-of  the  evidence  to  support  the 
verdict.  The  claim  or  demand  sued  upon 
in  this  action  is  for  services  alleged  to  have 
been  performed  by  the  plaintiff  for  the  de- 
fendant during  his  life-time,  and  at  hlsspe- 
clal  instance  and  request.  The  facts,  as 
they  appear  from  the  record,  are  substan- 
tially as  follows:  The  decedent,  Hiram  A. 
Pearsons,  and  one  J.  G.  Morrison  were 
the  ownere  of,  and  were  engaged  >ii  work- 
ing and  operating,  certain  mines  and  a 
mill,  located  nt  Konunza,  Custer  county, 
Idaho,  in  the  year  1888.  Morrison  was 
present  and  attending  in  person  to  said 
operations  and  working.  Pearuou.s  was 
not  present  or  personally  attending  to 
said  operations  or  working,  but  on  or 
pbout  August  Si.  ISSS,  he  employed  the 
plaintiff,  as  the  evidence  shows,  to  go  to 
said  mines  and  uiill,  and  look  after  his  in- 
terests,— in  fact  to  represent  liim  tliere, 
— and  gave  the  plaintiff  the  following  let- 
ter, addressed  to  his  (decedent's)  partner, 
which  letter  was  received  in  evidence 
without  objection,  and  is  as  follov/ii: 
"Chains.  Idaho.  Aug.  9,  1S88.  J.  G.  Mor- 
rison, Esq.,  Bonanza,  Idaho  —  Dear  Sir: 
The  liearer,  Irad  Meinert,  I  have  retained 
to  look  after  our  mill  and  milling  busi- 
ness, and  for  the  better  discharge  of  ills 
duties,  which  are  to  commence  at  once,  I 
wish  that  any  man  he  maj'  suggest  there- 
moral  or  employment  of  will  be  enter- 
tained by  you.  I  shall  expect  him  to 
have  the  freedom  of  our  mines,  books, 
and  business,  and,  so  long  as  hedraws  his 
entire  salary  from  me,  to  be  subject  only 
to  removal  by  me.  instructions  as  to  his 
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duties  I  ha\r«  glTen  him.  Trnstlni;  that 
he  will  meet  with  a  courteous  reception 
from  you,  I  am,  yours,  etc.,  H.  A.  Pkab- 
80N8.~  James  Hooper  testifies  that  Pear- 
sous  told  him  that  "he  was  going  up  that 
afternoon  to  hire  Meinert  to  look  after  his 
interests  until  the  next  summer. "  Hooper 
further  testifies:  "I  Icnew  Meinert  was 
sent  in  there  afterwards.  He  was  thera 
directly  afterwards."  Meinert  was  per- 
mitted to  testify,  without  objection,  as 
follows:  "Pursuant  to  the  employnunt 
indicated  in  thnt  letter,  I  went  to  the 
mines  and  mills  of  Morrison  nnd  Pearsons, 
and  went  to  work  in  the  mill.  Mr.  Mor- 
rison was  there,  nnd  I  continued  until  Mr. 
Morrison  interfered  with  my  employment 
of  the  men.  After  that  I  told  him  he  could 
take  charge  of  the  men;  that  I  would 
have  nothing  more  to  do  with  them.  I 
remained  there,  looking  after  Mr.  Pear- 
sons'interests  In  the  business,  until  the  time 
ofhisdeath.July  20,1SS9."  Plaintiff's  coun- 
sel here  offered  in  evidence  the  following 
telegram,  received  by  plaintiff  from  Pear- 
sons: "Chicago,  III..  June  7th.  ISsg.  Irad 
Meinert,  Bonanza,  Idaho,  via  Ketchum : 
I  will  leave  In  about  a  week,  direct  for  the 
mine.  H.  A.  Peabscnb."  To  the  intro- 
duction of  which  defendant  objected,  up- 
on the  ground  that  it  was  irrelevant  and 
luimaterial,  which  objection  was  over- 
ruled by  the  court,  and  which  ruling  is  as- 
signed as  error  by  appellant.  From  the 
character  of  the  employment  of  plaintiff, 
as  indicated  by  the  letter  from  Pearsons 
to  Morrison  and  the  testimony  of  Meinert, 
we  think  the  admission  of  the  telegram 
was  proper,  as  tending  to  show  that  such 
relation  had  continued  up  to  that  date. 
The  plaintiff  further  testified,  without  ob- 
jection, that  "from  the  8th  day  of  August, 
18SS,  to  the  20th  day  of  July,  1889.  (the 
date  of  Mr.  Pearsons'  death,)  he  did  not 
leave  his  employment ;  and  that  he  had 
not  been  discharged  by  Mr.  Pearsons;  and 
that  he  was  not  under  any  employment  of, 
or  under  any  contract  of,  Mr.  Morrison. 
He  hud  no  understanding  with  Morrison 
whereby  Morrison  was  to  keep  his  time 
or  pay  him.  He  had  no  control  whatever 
overmyAvnges  or  time. "  The  only  evi- 
dence which  the  record  shows  on  the  part 
of  the  defendant  was  the  testimony  of  J. 
G.  Morrison,  the  partner  of  Mr.  Pear- 
sons, wlio  testified  that  plaintiff  brought 
to  him  the  letter  from  Pearsons,  given 
above;  that  plaintiff  worked  98  days,  and 
no  more.  Although,  as  we  have  before 
stated,  the  record  does  not  purport  to 
contain  all  of  the  evidence,  we  think  from 
that  shown  there  is  a  clear  prpp<mrterance 
in  favor  of  the  verdict.  The  appellant 
contends  that  "there  was  and  Is  no  legal 
evidence  of  a  price  for  plaintiff's  services.  " 
Tile  plaintiff,  as  required  by  statute,  pre- 
sented to  the  administrator  his  claim 
against  the  estate  of  Pearstms,  setting 
forth  the  time  of  service  nnd  the  price,  as 
he  alleges,  agreed  to  be  paid  him  by  Pear- 
sons for  such  service.  The  administrator 
assented  to  the  price,  but  refused  to  al- 
low plaintiff  for  more  than  98  days'  serv- 
ice, which  action  of  the  administrator  was 
subsequently  approved  by  the  probate 
judge.  This  was  an  admission  by  the  ad- 
ministrator   of  the  amount  per    month 


agreed  by  Pearsons  to  be  paid  plaintiff; 
and,  having  been  madeby  the  administra- 
tcr  while  engaged  In  the  discharge  of  bis 
duties  as  such,  it  binds  the  estate  to  that 
extent.  Church  v.  Howard,  79  N.  Y.  415; 
Faunce  v.  (J ray,  21  Pick.  243;  Whlton  v, 
Snyder,  88  N.  Y.  306;  Hill  v.  Buckminster, 
5  Pick,  an ;  7  Amer.  &  Eng.  Enc.  Law, 
374.  We  find  no  error  in  the  instructions 
given  by  the  court,  or  in  its  refusal  to  give 
those  proi)Osed.  As  ail  the  questionu 
raised  by  defendant's  exceptions  to  the 
refusal  of  the  district  court  to  give  the 
instructions  asked  have  been  passed  upon 
by  us  in  the  consideration  of  the  cane  as 
given.  It  Is  unnecessary  to  again  repeat 
them.  The  order  of  the  district  court 
overruling  the  appellant's  motion  tor  a 
new  trial  is  aflSrmed.  Costs  awarded  to 
respondent. 

Sullivan,  C.  J.,  concurs.    Morgan,  J., 
did  not  sit  In  this  case. 


Hii.T.ARD,  District  Court  Clerk,  v.  Shobhonb 

County.    (No.  41.) 

(Supreme  Court  of  Idaho.    Sept.  13. 1891.) 

Clkkk  of  Coukt  — Compels atioji  —  Sei-p-Opbra- 
TivE  Statutes. 

1.  Section  10  of  article  5  of  the  constitution 
provides  for  the  election  of  a  clerk  of  the  district 
court  for  each  county.  Section  6  of  article  18 
provides  that  tho  clerk  of  the  district  court  shall 
be  ex  officio  auditor  and  recorder.  Section  7  of 
the  same  article  provides  that  the  compensation 
of  this  officer,  for  all  tho  duties  he  shall  perform 
as  such  officnr,  shall  not  exceed  t8.0UU,  uor  fall 
below  J.100,  for  any  one  year.  Held,  that  those 
sections  are  self-operative;  that  the  dork  of  tho 
district  court,  as  such  clerk,  and  as  auditor  and 
recorder,  for  tho  performance  of  all  his  duties 
therein,  cannot  receive,  for  his  own  use,  a  preater 
sum  than  $3,000  for  any  one  year;  and  such  com- 
peusatiou  must  be  derived  from  foes  aud  com- 
missions. 

2.  If  such  fees  and  commissions  fall  below 
the  minimum,  then  the  county  must  make  up 
such  deficiency. 

(Sullabus  by  the  Court.) 

Appeal  from  district  court,  Shoshone 
county;  Junius  Holleman,  Judge. 

Action  by  Barry  N.  Hillard,  clerk  of  the 
district  court,  against  Shoshone  county 
for  compensation  as  such  clerk.  Judgment 
was  rendered  for  defendant.  Plaintiff  ap- 
peals.    Affirmed. 

Woods  <&  Heybnrn  and  J.  lirnmback, 
for  appellant.  Chas.  O'Neil,  A.  Hamuli,  and 
The  Attorney  General,  for  respondent. 

Morgan,  J.  On  the  I4th  day  ot  April. 
1891,  the  plaintiff  presented  to  the  board 
of  county  commissioners  of  Shoshone 
county  his  bill  for  services  rendered  ao 
clerk  of  the  district  court  for  Shoshone 
county,  as  follows : 
March  Slst,  1891.  To  salary  as  clerk  of 
district  court,   for  the  quarter  ending 

March  81,  1S91 $125  00 

To  certified  copies  of  sundry  indictments, 
commitments,  journal  entries,  and  judg- 
ments, 524  folios,  at  20  centa  per  folio 104  80 

Amounting  in  all  to  the  sum  of $229  80 

— Verifi<!d  In  due  form  by  the  plaintiff. 

The  said  board,  after  duly  considering 
the  said  bill,  entered  the  following  order : 
"At  a  regular  meeting  of  the  board  heltl 
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the  14tli  day  of  April.  1891,  the  within  bill 
of  Barry  N.  Hillard,  made  out  tiDder  the 
provjsiouB of  the KevisedStatutesot  Idaho, 
is  by  the  board  of  county  coDimlssionerH 
of  said  county  considered  correct;  but  the 
same  is  hereby  disallowed,  for  the  reason 
that  the  board  of  county  commissioners 
think  that  all  officers  work  under  the 
constitution  of  the  state  of  Idaho,  and 
laws  enacted  thereunder.  C.  Kraub, Chair- 
man." The  plaintiff  thereupon  appealetl 
from  the  action  of  said  board,  and  from 
said  order,  to  tiie  district  court  ot  the  first 
judicial  district  of  thestateolldaho.inand 
for  Shoshone  county.  On  the  4th  day  of 
June,  1881,  thesaidcourtafBrmed  tbeorder 
oftheboard  of  county  commissioners  afore- 
said, disallowing  said  bill.  From  the 
Judgment  of  the  said  court  the  plaintiff 
brings  the  cause  to  this  court. 

In  the  argument  of  appellant's  counsel, 
it  is  stated  that  the  only  question  involved 
In  this  appeal  is,  does  section  7,  art.  18,  of 
the  constitution,  make  any  provision  for 
a  salary  to  be  paid  to  the  auditor  and  re- 
corder? and  then  proceeds  in  theargument 
to  show  that  the  o  dices  of  clerk  ot  the 
district  court  and  auditor  and  recorder, 
though  held  by  one  person,  are  separate 
and  distinct  offices,  and  cites  a  list  of  au- 
thorities from  the  California  Reports  tend- 
ing to  sustain  that  position.  We  do  not 
think  this  is  the  real  point  in  this  case. 
The  real  question  is,  was  it  the  intention 
of  the  framers  of  the  constitution  that  the 
person  who  held  the  offices  o(  clerk  of  the 
district  court  and  auditor  and  recorder, 
both  offices  being  united  in  one  person, 
should  not  receive  more  than  the  sum  of 
¥3,000,  nor  less  than  f  500,  for  his  services 
in  both  positions,  and  have  they  so  ex- 
pressed themselves  in  the  constitution? 
Section  16  ot  article  5  of  the  constitution 
is  as  follows:  "  4  clerk  of  the  district  court 
for  each  county  shall  be  elected  by  the 
qualified  voters  thereof,  at  the  time  and  in 
the  mnnner  prescribed  by  law  for  the  elec- 
tion of  members  of  the  legislature,  and 
shall  hold  his  office  for  the  term  ot  four 
years."  it  will  be  noticed  that  this  officer 
does  not  hold  the  same  office  that  was  oc- 
cupied by  the  clerk  of  the  district  court  be- 
fore the  admission  of  Idaho  as  a  state. 
He  was  then  the  clerk  of  the  district 
court  tor  the  first,  second,  or  third  district, 
as  the  case  might  be,  consisting  ot  several 
counties,  and  was  appointed  by  the  Judge. 
Now  be  is  clerk  of  the  district  court  for  a 
county  only,  and  is  elected  by  the  people. 
It  will  be  noticed,  also,  that  the  section 
of  the  constitution  quoted  above  is  opera- 
tive the  moment  the  constitution  was  ap- 
proved and  the  state  admitted  by  con- 
gress. This  section  provides  for  the  first 
election  of  clerk.  Section  6  ot  article  18  ot 
the  constitution  provides  that  "the  clerk 
of  the  district  court  shall  be  ex  officio 
auditor  and  recorder. "  This  clause  in  the 
constitution  is  also  self-operative,  and  ap- 
plies to  the  clerk  elected  at  the  Brat  elec- 
tion as  well  as  those  thereafter  elected. 
The  clerks  o(  the  district  coui'tii  in  the  sev- 
eral counties  did  not  hesitate  in  consider- 
ing both  these  clauses  self-operative,  and 
assumed  all  the  duties  of  both  offices,  if 
we  call  them  separate  offices,  as  soon  after 
their  qualification  as  tbej'  could  lawfully 


get  possession  thereof,  and  very  properly 
did  BO.  Thus  far  the  constitution  has 
provided  for  a  clerk  of  the  district  court 
for  each  county,  and  has  made  thl-i  officer 
exofficio  auditor  and  recorder.  He  is  still 
one  person  and  one  officei*,  although  he 
holds  two  or  three  distinct  and  separate 
offices,  if  we  please  to  call  them  so,  and 
performs  the  duties  of  all.  We  must  not 
confound  the  office  with  tbe  officer  or  per- 
son who  holds  tbe  office.  The  compensa- 
tion is  not  paid  to  the  office  of  district 
clerk,  nor  to  the  office  or  offices  ot  auditor 
and  ret^order,  but  to  the  one  person  or 
officer  who  holds  all  these  offices,  and 
performs  tbe  duties  thereof.  The  consti- 
tution having  created  this  officer,  and  di- 
rected what  positions  he  shall  hold  and 
the  duties  he  shall  perform,  then  proceeds 
to  provide  for  bis  compensation  in  section 
7,  substantially  as  follows:  "The  clerk  of 
the  district  court,  who  13  auditor  and  re- 
corder, shall  receive  annually,  as  compen- 
sation for  his  services,  not  more  than 
three  thousand  dollars  and  not  less  than 
five  hundred  (600)  dollars. "  This  section, 
in  effect,  says  that  the  officer,  meaning 
the  person  who  is  clerk  of  the  district 
court,  and  who  Is  auditor  and  recorder, 
and  performs  the  duties  of  such  offices, 
shall  receive  as  his  compensation,  etc.  It 
would  seem  that  this  reading,  which  is 
strictly  in  accord  with  the  sense  and  gram- 
matical construction  of  the  section,  would 
make  the  meaning  of  these  sections  of  the 
constitution  unmistakable.  This  section 
is  also  self-operative.  It  does  not  provide 
a  salary  for  this  officer,  and  no  salary  is 
anywhere  in  the  constitution  provided  for 
either  position,  but  fixes  a  limitation  pro- 
viding that  he  shall  not  receive  more  than 
$3,000  for  any  one  year,  and  not  less  than 
fSOO,  and  provides  no  means  of  payment, 
but,  like  the  other  sections  referred  to,  goes 
into  operation  assoon  as  the  officer  quali- 
fies and  enters  upon  the  duties  of  his  office. 
This  section  would  be  operative  at  once, 
although  the  legislature  did  not  provide 
a  schedule  of  fees  for  five  years  after  tbe 
section  went  into  effect.  Its  operation 
does  not  depend  at  all  upon  tbe  amount 
of  fees  the  officer  may  charge  and  receive, 
nor  the  source  from  which  he  receives 
them.  Section  8  of  the  same  article  then 
proceeds  to  direct  bow  this  officer  shall  be 
paid,  not  a  salary,  but  the  compensation 
provided  In  section  7,  and  further  provides 
that  all  fees  and  commissions  that  he  re- 
ceives, under  whatsoever  la  w  he  may  re- 
ceive tboni,  in  excess  of  the  maximum, 
Bball  be  paid  into  the  county  treasury, 
and,  in  case  his  fees  in  any  one  year  shall 
sot  amount  to  the  minimnm.tbe  deficien- 
cy shall  be  paid  him  by  the  county.  It 
will  be  seen  that,  in  the  opinion  of  tbe 
court,  the  clerk  of  the  district  court  being 
ex  officio  auditor  and  recorder,  and  per- 
forming the  duties  of  both  or  all  three  of 
these  offices,  cannot  receive,  as  compensa- 
tion for  his  own  use.forthe  performance  of 
all  of  said  duties,  any  sum  in  excess  of 
f 3,000  for  any  one  year;  and  this  compen- 
sation he  Is  to  receive  in  fees  and  commis- 
sions, with  the  single  exception  that,  it 
such  fees  and  commissions  fall  below  the 
minimum,  the  county  shall  make  up  the 
compensation  to  that  amount.   The  Judg- 
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ment   ot  the   district  court  in  affirmed. 
CostH  are  awarded  to  the  respoudent. 

8UM.IVAN,  C.  J.,  and  Hdston,  J., concur. 


HiLLARD  T.  AUOITOK  OF  SeOSHONE  COUNTT. 

{Supreme  Court  of  Idaho.    Bept.  12,  1891.) 

Appeal  from  district  court,  Bbostaone  coanty; 
JuNiUb  HOLI.EM1.X,  Jude;e. 

Action  by  Barry  N.  fliJlard  aj^lnst  the  auditor 
of  Sboshono  county  for  services  as  clerli  of  the 
district  court.  Judgment  for  defendant.  Plain- 
tiff appeals.     Affirmed. 

Woods  &  Heyhum  and  J.  Brumback,  for  ap- 
pellant. Chas.  O'Neil,  A.  Hngan,  and  The  At- 
torney Oencral,  for  respondent. 

MonGAV,  J.  ThequestioninvolvedlTithiscAuse 
being  fully  discussed  and  determined  in  cause 
No.  41,  between  the  same  parties,  (21  Fac.  Rep. 
673,)  the  jQugment  of  the  court  below,  herein  ren- 
dered, is  affirmed  tor  the  reasons  there  Ki^o. 
Costs  awarded  to  respondent. 

St;i.LivA.K,  C.  J.,  and  Hcston,  J.,  concur. 


People  ex  rel.  Lincoln  Cou.vty  v.  George. 
(Supreme  Court  of  Idaho.    Sept  16, 1891.) 

Nbw  Trial  —  Original  PROCEEDiiia  in  Supreme 
Court. 
Motion  for  new  trial  is  not  a  proper  pro- 
ceeding in  the  supreme  court  to  obtain  a  rehear- 
ing on   an  issue  of   law,  when  said  court  is  pro- 
ceeding under  its  original  jurisdictiOQ. 
(SylUihus  by  the  Court.) 

Petition  for  writ  ot  mandate  by  the  peo- 
ple of  the  state  uf  Idaho  ou  the  relation  of 
Lincoln  county  to  Wesley  B.  George,  de- 
fendant. Motion  for  new  trial  was  gcrant- 
ed  plaintiff.  Defendant  moves  to  strike 
the  motion  from  the  flies  and  the  cause 
from  the  calendar.    Granted. 

WtlUnni  Ware  Feck  and  Texas  Anne!,  for 
relator.  R.  Z.  Johnson  and  &'.  B.  Kings- 
bury, tor  defendant. 

MoR04N,  J.  A  petition  for  writ  of  man- 
date was  heretofore  filed  In  this  court  by 
the  relator  aeainst  the  defendant.  Very 
able  and  lengthy  arguments  were  heard 
at  the  April  tei-m,atLewlBton.  The  court 
havlni?,  by  agreement  of  counsel,  taken 
the  cause  under  advisement,  decided  the 
same  at  Boise  City,  on  May  6, 18!)l.  Opin- 
ions, not  then  being  fully  prepared,  were 
afterwards  filed  on  the  8d  day  of  June, 
1S91,  (26  Pac.  Bep.  083;)  and  this  motion 
for  new  trial  was  placed  on  file  June  12th. 
Counsel  for  defendant  now  move  to  strike 
said  motion  from  the  flies,  and  Baid  cause 
from  the  calendar.  In  the  argument  for 
the  plaintiff  nc  have  been  referred  to  sec- 
tion 38C«',  subd.  8,  Rev.  St.,  which  is  as 
follows:  "Every  court  has  power  to 
amend  and  control  Its  process  and  orders, 
BO  as  to  make  them  conformable  to  law 
and  juHtre. "  No  one  appears  to  dispute 
It,  not  even  this  court,  but  tho  line  of  ar- 
gument, which  would  make  this  a  perti- 
nent authority  In  support  of  this  motiou 
for  new  trial,  does  not  commend  itselF  to 
tlie  court.  The  terms  "process"  and  "or- 
ders" have  a  well-defined  meaning  In  law, 
and  differ  very  materially  from  final  judg- 
ments. The  same  may  be  said  with  ref- 
erence to  section  4368,  also  cited  by  plain- 


tiff, which  is:  "An  issue  of  law  must  be 
tried  by  the  jourt,  unless  referred  by  con- 
sent. "  The  method  of  trying  an  issue  of 
law  is  by  hearing  the  argument  and  exam- 
ining authorities  cited.  That  the  word 
"tried"  was  used,  In  our  opinion  has  no 
special  significance,  and  simply  means, 
beard  and  determined.  In  the  decision 
upon  petition  for  relieariug,  which  was 
rendered  by  the  court  In  the  case  of  Peo- 
ple V.  Coon,  25  Cal.  635.  Mr.  [ustice  Currey 
seems  to  have  been  quite  careful  as  to  the 
language  he  used.  He  says:  "Our  judg- 
ment in  the  case  was  that  of  a  court  of 
original  jurisdiction,  and,  for  the  correc- 
tion of  any  error  which  we  may  commit 
in  such  cases,  the  party  aggrieved  must 
pursue  the  course  prescrllied  by  the  prac- 
tice act  in  like  cases,  arising  in  the  district 
courts,  so  far  as  may  be. "  It  Is  unneces- 
sary to  refer  to  the  particular  provisions 
of  the  act,  specifying  the  coarse  to  be  pur- 
sued in  order  to  obtain  a  re-exanilnation 
of  ft  case  by  the  same  court  of  original  Ja- 
risdictlon, after  onedecislou  made  therein; 
the  course  pi-escrlhed  by  the  statute  has 
not  been  followed,  etc.  If  the  learned 
judge  does  not  mean  that  the  party  deem- 
ing himself  aggrieved  by  the  decision  of 
the  supreme  court,  in  a  ease  where  said 
court  is  exerclslnglta  original  jurisdiction, 
may  move  for  a  new  trial  In  that  court, 
tlieu  It  is  difficult  to  understand  what  he 
does  mean.  The  language  used  is  almost 
identical  with  thatnsedlh  onr  statute  and 
In  that  of  California  in  the  definition  of  a 
"new  trial."  The  statute  Is:  "A  new 
trial  Is  a  re-examination  of  an  issue  of  fact 
in  the  same  court  after  a  trial  and  decis- 
ion." In  the  decision  the  court  says:  "It 
la  nnnecessary  to  refer  to  the  provisions 
of  the  act,  specifying  the  course  to  be  pur- 
sued in  order  til  obtain  a  re.examlna Hon 
of  a  case  by  the  same  court."  This  sug- 
gestion seems  never  to  have  been  followed 
In  any  Instance  by  the  supreme  court  ot 
California.  In  the  case  uf  People  v.  Hol- 
loway,  41  Cal.  409,  the  Issues  of  fact  were 
sent  to  the  district  court  for  trial,  motion 
for  new  trial  was  made  in  the  district 
court,  and  the  supreme  court  say  that  the 
motion  should  be  made  in  the  supreme 
court.  A  lasting  peace  was  given  tn  that 
decision,  and  to  the  whole  matter,  by  the 
legislature  of  California  in  section  1092, 
('ode  Cal.,  and  In  onr  statute  by  section 
49S4,  which  is  as  follows:  "The  motion  for 
a  new  trial  must  be  made  in  the  court 
where  the  issue  of  fact  is  tried."  Onr 
statute  does  not  contemplate  or  prescribe 
any  method  for  obtaining  a  new  trial,  ex- 
cept for  the  re-examinati(m  of  an  issue  of 
fact  in  the  same  court.  The  statute  says: 
"A  new  trial  is  a  re-examination  of  an  is- 
sue of  fact,  in  the  same  court,  alter  a  trial 
and  decision  by  a  jury  or  court  or  by  ref- 
erees." Rev.  St.  Idaho,  §44.38.  Section  656, 
Code  Civil  Proc.  Cal.,  is  the  same.  See, 
also.  Knight  v.  Roche,  56  Cal.  17;  Benja- 
min V.  Stewart,  61  Cal.  607.  A  motion  for 
a  new  trial  is  an  application  for  a  re- 
examination of  the  issues  of  fact.  Wit- 
tenbrock  v.  Belliuer,  62  CInl.  560.  No  new 
trial  can  be  liad,  unless  there  is  to  be  a  re- 
examination of  an  issue  of  fact.  Knight 
V.  Roche,  56  Cal.  17:  Benjamin  v.  Stewart, 
supra;    Wittenbrock    v.  Belimer,   supra. 
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The  matter  of  Dew  trial  la  wholly  statn- 
tory.  Benjamin  t.  Stewart,  61  Cal.  608. 
Wbon  there  are  flndiuKS  of  fact  in  a  trial 
before  the  court,  which  are  not  Bet  aside,— 
not  complained  of,— there  in  no  new  trial 
as  to  them.  Wittenbrock  t.  Bellmer, 
mipra.  A  petition  (or  a  mandantna  wbb 
filed  In  this  court.  To  that  a  demurrer 
was  filed.  Tbi«  admitted  all  the  facts 
properly  pleaded.  Theref«»re  there  was  no 
Issue  of  fact.  If  no  issue  of  fact,  there  can 
be  no  new  trial.  There  is  no  method  of 
obtaining  a  rehearing  on  an  issue  of  law, 
once  determined  by  the  district  court, 
pointed  out  In  our  statute,  except  by  ap- 
peal. This  does  not  apply  to  the  supreme 
court.  The  supreme  court  does  point  out, 
by  its  rules,  a  method  for  obtaining  a  re- 
hearing therein.  Whether  that  rule  ap- 
plies to  cases  ol  urielnal  jurisdiction  we 
are  not  now  called  upon  to  decide.  The 
motion  of  defendant  ia  allowed.  Gusts 
awarded  to  defendant. 

Huston,  J.,  concnra. 

ai  Mont  IM)  

Sprnceb  t.  Montana  Cent.  Rt.  Co. 
(Supreme  Cmirt  of  ItorOana.    Sept  10, 1S9L) 

riB>S    8vr  BT  LOOOMOTIVBS  —  OOKBUBTIBLH  OH 

RioHT  OF  Wat. 

1.  A  complaint  against  a  railroad  company 
(or  destroying  the  property  by  Are  alleged  that 
"on  account  of  defendant  not  Iraeping  nee  from 
dry  and  dead  grass  and  other  sach  combustible 
material  its  right  of  way,  *  *  *  and  on  ao- 
cxiunt  of  not  providing  suitable  spark  arresters, " 
the  defendant's  locomotive  emitted  sparks  which 
set  fire  to  the  dry  grass  on  the  right  of  way, 
"which  iire  was  then  and  there  communicated  to 
the  said  standing  grass  in  plaintiff's  inclosure, 
and  to  the  said  hay  and  wood, "  and  burned  up  all 
of  said  property.  Held  that,  where  no  demurrer 
was  raised,  but  defendant  answered,  and  evi- 
dence was  introduced  as  to  how  the  tire  was  com 
muuicated  to  plaintiff's  property,  the  above 
averment  will  m  held  sufBcient  on  appeal,  under 
Code  Civil  Proc.  Mont  {  100,  which  requires 
pleadings  to  be  "liberally  construed." 

a.  Comp.  St.  Hont  1888,  div.  6,  )  n9,  pro- 
vides that  any  railroad  company  failing  to  keep 
its  right  of  way  free  from  dead  grass  and  other 
combustible  material  "sball  be  liable  for  any 
damages  which  may  occur  from  fire  emanating 
from  operating  the  railroad,  and  a  neglect  to  com- 
ply with  the  provisions  of  this  act  in  keeping 
clear  any  railroad  track. "  Held,  that  an  instruc- 
tion that  on  the  railroad  company's  failure  to 
keep  its  track  clear  of  dry  sraas,  etc.,  as  re- 
4Dired,  the  statute  makes  it  "liable  for  any  dam- 
age that  may  occur  from  any  fire  emanating  from 
operating  the  railroad, "  was  error,  since  it  failed 
to  charge  that  the  damage  which  will  warrant 
recovery  must  have  resulted  from  two  causes, — 
the  operating  of  the  railroad,  and  the  failure  to 
keep  the  right  of  way  dear  of  combustible  mat- 
ter. 

8.  In  order  to  warrant  recovery  under  thia 
statute  it  must  be  shown  that  there  was  sufBcient 
combustible  material  upon  the  right  of  way  to 
indicate  to  common  prudence  a  danger  from  fire, 
and  a  refiual  so  to  charge  is  error. 

Appeal  from  district  court,  Cascadecoun- 
ty;  Cbaklx»  H.  Benton,  Judge. 

Action  by  John  Spencer  against  the 
Montana  Central  Railway  Company  for 
loss  by  fire.  Verdict  and  Judgment  for 
plaintiff.    Defendant  appeals.    Reversed. 

MeCutebeon  &  McJntIre,  lor  appellant. 
Henri  J.  Haskell  and  Tuylor  A  Lewta,  for 
respondent. 


Habwood,  J.  This  action  was  brought 
to  recover  the  sum  off  1,220  damages  al- 
leged to  have  been  sustalued  by  plalntiO 
by  reason  of  the  wrongful  dentruction  ol 
120tonHo(  bay,  15  cords  of  wood,  and  a 
quantity  of  grass  standing  in  a  field,  the 
property  of  plaintiff,  by  fire  emitted  from 
defendant's  locomotive  engine,  and  com- 
municated to  said  property  by  means  of 
dry  grass  and  other  combustible  matter 
which  was  carelessly  and  negligently  al- 
lowed by  defendant  to  accumulate  and 
remain  on  its  right  of  way  opposite  the 
place  where  ecld  property  was  situate 
near  said  right  of  way,  at  the  time  the  fire 
occurred.  Appellant  contends  that  the 
complaint  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  points 
out  as  the  defect  that  plaintiff  "alleges 
that  the  Are  was  set  In  grass  upon  defend 
ant's  right  of  way,  but  nowhere  alleges 
that  by  reason  thereof  or  that  thereby 
theflrewasoommnnicated  to  the  property 
ol  the  plaintiff. "  After  alleging  the  own- 
ership, description,  and  situation  of  tbe 
property  alleged  to  have  been  destroyed, 
the  following  averments  are  set  forth  in 
the  complaint:  "I'hat  at  said  time  and 
place  the  defendant's  right  ol  way  of  said 
railroad  (not  exceeding  one  hundred  feet 
on  either  side  of  said  railroad  bed)  was 
covered  with  large  quantities  of  dead  and 
di7  grass  and  other  combustible  material. 
That  on  account  of  defendant  not  keeping 
free  from  dry  and  dead  grass  and  other 
such  combustible  material  Its  right  of 
way  aforesaid,  not  exceeding  one  hundred 
feet  on  either  side  of  lis  road-bed,  and  on 
account  ol  not  providing  suitable  spark- 
arresters  and  other  machinery  in  operat- 
ing said  road,  and  by  the  negligence  and 
carelessness  of  its  officers,  agents,  serv- 
ants, and  employes  in  managing  thesame, 
the  defendant's  locomotive  did  at  said 
time  and  place,  and  while  passing  plain- 
tiff's pro[)crty  us  above  described,  emit 
sparks  of  fire  which  set  Are  to  tbe 
dead  and  dry  grass  on  defendant's  right 
of  way.  which  fire  was  then  and  there 
communicated  to  the  said  standing  grass 
in  plaintiff's  Inclosure,  and  to  thesaid  bay 
and  wood,  and  did  then  and  there  bum 
up  and  totally  destroy  all  of  said"  prop- 
erty. The  language  employed  in  the  com- 
plaint tn  allege  the  coiuniunlcation  of  fire 
from  defendant's  engine  to  plaintiff's  prop- 
erty cannot  be  approved.  It  is  subject  to 
tbe  criticism  of  appellant's  counsel,  as  be- 
ing ambiguous  or  uncertain  in  the  aver- 
ment that  the  defendant's  locomotive 
emitted  sparks  which  set  flre  to  said  dry 
grass  on  defendant's  right  of  way,  "  which 
fire  was  then  and  there  communicated  to 
said  standing  grass  in  plaintiff's  inclosure, 
and  to  said  hay  and  wood."  The  am- 
biguity lies  In  the  fact  that  the  averment 
does  not  show  with  certainty  how  theflre 
was  communicated  to  plaintiff's  property. 
The  objectionable  averment  would  un- 
doubtedly have  sustained  a  demurrer  on 
the  ground  of  ambiguity  or  uncertainty, 
but  no  such  demurrer  was  offered  by  ap- 
pellant at  the  proper  time.  If  there  is  only 
an  ambiguity  or  uncertainty  in  tbe  nver- 
ment  this  cannot  be  taken  advantage  of 
for  the  first  time  In  this  conrt.  The  at- 
tempted statement  of  some  essentlaJlacjto 
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mlgrlit  be  found  so  nncertain  or  nmblgu- 
oua  as  to  Justify  the  dlscarUtnc  of  the 
averment  altogether.  Then  It  conld  be 
said,  ns  appellant  contends  here,  that  the 
pleading  falls  tu  state  a  cause  of  action. 
We  can  conceive  of  such  a  case,  but  the 
ambiguity  would  be  an  extraordinary  one. 
The  averment  in  the  complaint  which  ap- 
pellant points  out  as  objectionable  is 
aided  somewhat  by  that  which  goes  be- 
fore, namely,  that  "on  account  of  defend- 
ant not  keeping  free  from  dry  and  dead 
grass  and  other  such  combustible  mate- 
inal  its  right  of  way  aforesaid,  •  •  • 
and  on  account  of  not  providing  suitable 
spark-arresters,"  etc.,  Are  was  emitted 
from  defendant's  engine,  a od  "set  Are  to 
said  dead  and  dry  grass  on  defendant's 
right  of  way,  which  fire  was  then  and 
there  communicated  to  said  standing 
grass  in  plaintiff's  inclosure,  and  to  said 
bay  and  wood."  So  we  think  the  fair  in- 
tendment of  the  averment  as  It  stands, 
considered  altogether,  is  that,  on  account 
of  "  the  dry  grass  and  other  combustible 
matter"  on  defendant's  right  of  way,  and 
the  want  of  proper  spark-arresters  on 
the  locomotive  engine;  or  thereby,  or  by 
reason  thereof,  the  fire  was  communicated 
from  said  engine  to  said  dry  grass,  and 
thereby  to  the  standing  grass  and  wood 
and  hay  of  plaintiff.  AlthouKh  somewhat 
ambiguous  and  uncertain,  we  think  that 
is  the  fair  and  reasonable  Intendment  of 
the  averment  In  question.  If  such  intend- 
ment can  be  reasonably  found  In  the  terms 
used  In  the  averment,  we  should  so  con- 
strue It.  Code  CIvU  Proc.  §  100  ;i  Bliss, 
Code  PI.  (2d  Ed.)  §  S14.  An  ambiguous 
averment  is  also  one  which  may  be  cured 
by  answer  or  proof.  Bliss,  Code  PI.  (2d 
Kd.)  §§  4;i5-442.  In  this  case  apnellunt  an- 
swered and  defended  at  the  trial,  and  the 
te8timon.y  as  to  how  the  Are  which  de- 
stroyed the  property  described  was  com- 
manicated  thereto  is  given  In  detail  by  the 
witnesses. 

We  now  pass  to  the  consideration  of  the 
assignment  of  errors  alleged  to  have  been 
committed  by  the  court  in  giving  instruc- 
tions to  the  jury,  and  in  refusing  to  give 
instructions  requested  by  appellant.  Ap- 
pellant complains  that  the  court  erred  in 
instructing  the  jury  as  to  the  effect  of  sec- 
tion 719,  fifth  division,  of  the  Compiled 
Statutes.  In  this  regard  the  court  called 
the  attention  of  tiie  jury  to  saiti  statute 
requiring  railroad  companies  to  keep  the 
right  of  way  of  their  roads  in  this  state 
free  from  dead  grass,  weeds,  or  an.v  dan- 
gerous or  combustible  material;  and  In- 
structed the  jury  «8  to  the  effect  of  said 
statute  In  the  following  language:  "It 
makes  it  the  duty  of  the  railroad  com- 
pany to  keep  their  track  and  their  right 
of  way  free  and  clear  from  any  such  dead 
KraH.s,  weeds,  or  other  dangurous  orcom- 
buKtible  material,  and  upon  failure  on 
their  part  so  to  do  it  mokes  them  liable 
for  any  damage  that  may  occur  from  any 
fire  emanating  from  operating  tlie  rail- 
road. Italso  make8thcfact,lf  it  is  shown 
to  he  a  fact,  that  such  dead  grass  or  other 
dangerous    or    combustible    material    is 

'  Code  Civil  Proc.  Mont.  §  100,  provides  that 
pleadings  shall  be  "liberally  construed." 


opoi  the  track  or  upon  the  right  of  way, 
prttDH  facie  evidence  of  negligence  on  the 
part  of  any  railroad  company."  This  in- 
struction appellant  contends  Is  erroneous, 
because  it  leaves  out  of  the  consideration 
of  the  jury  the  fact  as  to  whether  the  neg- 
ligence of  the  railroad  company  in  falling 
to  keep  Its  right  of  way  free  and  clear  of 
dry  grass,  weeds,  or  other  combustible 
material  was  the  cause  of,  or  contributed 
to,  the  damage  complained  of;  in  other 
words,  that  such  Instruction  left  out  of 
consideration  the  fact  as  to  whether  the 
dry  grass  or  weeds,  etc.,  negligently  al- 
lowed to  remain  on  the  right  of  way,  was 
the  means  of  communicating  Are  to  the 
property  alleged  to  have  been  destroyed 
through  the  negligence  of  defendant.  This 
assignment  of  error  must  be  sustained. 
The  court  instructed  the  jury,  in  the  in- 
struction recited  above.  In  effect,  that 
upon  a  failure  of  the  defendant  to  keep  its 
track  free  and  clear  of  d  ry  grass,  weeds, 
etc.,  as  required,  the  statute  "makes  them 
liableforauy  damage  that  may  occur  from 
any  Are  emanating  from  operating  the 
railroad."  This  was  plainly  error.  The 
full  provision  of  the  statute  Is  not  slated 
in  said  Instruction.  It  provides  that" any 
railroad  company  or  corporation  so  fail- 
ing to  keep  their  railroad  .rack  free  and 
clear  as  above  specIAed,  and  on  each  side 
thereof,  shall  be  liable  for  any  damages 
which  may  occur  from  Are  emanating  from 
operating  the  railroad  and  a  neglect  to 
comply  with  the  provisions  of  this  chap- 
ter in  keeping  clear  any  railroad  trnck 
and  either  side, "  etc.  It  is  observed  that 
the  court  In  part  used  the  language  of  the 
statute,  but  stopped  short  of  stating  the 
two  elements  which  the  statute  declares 
shall  combine  to  fasten  the  liability  on  the 
defendant;  that  is,  a  liability  for  "dam- 
age which  may  occur  from  fire  emanating 
from  operating  the  railroad,  and  a  neg- 
lect "  to  keep  the  right  of  way  clear  of  com- 
bustible material.  If  these  conditions  set 
forth  by  statute  are  relied  upon  to  sus- 
tain an  action  for  damages  It  must  be 
shown  that  the  damage  resulted  from  the 
two  causes  stated, — operation  of  the  rail- 
road, and  the  failure  to  keep  the  riglit  of 
way  clear  of  combustible  matter.  This 
cleorl.y  implies  that  tlie  combustible  mat- 
ter must  have  operated  as  an  agency  in 
communicating  to  plaintiff's  property  the 
fire  emanating  from  oi)eratlng  the  rail- 
road. Counsel  for  respondent  admits 
that,  if  the  negligence  relied  on  by  iiim  to 
fssten  the  lUitiiilty  on  ap|)enant  for  tlit> 
damage  alleged  was  tlie  failure  to  keep  its 
right  of  way  free  and  clear  of  combustible 
matter  as  required  by  statute,  tlien  it 
must  be  alleged  and  proved  that  through 
such  negligence  the  da  mage  was  wrought. 
Therefore  they  contend,  and  we  have  held, 
that  the  fair  import  and  Intendment  of 
the  allegations  of  tlie  complaint  was 
that  through  or  by  reason  of  said  dry 
grass  and  weeds  which  plaintiff  alleged 
was  on  the  right  of  way  of  defendant  nt 
the  time  and  place  the  Are  emitted  from 
defendant's  engine  was  conimunicatod  to 
the  property  of  plaintiff,  and  the  same 
was  thereby  destroyed.  Now,  If  It  was 
necessary,  in  order  to  show  the  negligence 
of  defendant,  and  that  tbrougb  such  ncg- 
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licence  the  alleKed  damage  was  done,  to 
allege  and  prove  the  exiHtence  ot  the  dry 
graH8  on  the  right  ot  way,  and  that  there- 
by tire  was  coiniuunirated  from  defend- 
ant's engine  to  plaintiff's  property,  then  it 
was  necessaryfor  the  Jury,  In  tindiiig  their 
verdict  ajrainet  the  rlefeudant,  I  found 
npou  that  ground,  to  consider  whether 
this  alleged  negligence  wan  the  cause  of 
the  damage;  that  is,  wlietber  the  tire  was 
communicated  from  defendant's  engine, 
through  said  dry  gratis  or  combusttlile 
material,  to  the  property  destroyed.  But 
the  instruction  above  recited  leaves  out  of 
consideration  the  question  as  to  whether 
the  dry  grass  or  other  combustible  mat- 
ter on  tbe  right  of  way  was  instrumental 
in  destroying  the  property,  as  alleged  In 
tbe  complaint.  If  itwas  not  instrumental 
in  such  destruction,  then  the  negligence  ot 
allowing  it  there  had  no  part  in  consum- 
inating  the  damage  complained  of;  nor 
was  it  thereby  that  the  property  was  de- 
stroyed, but  by  other  cause.  The  statute 
provides  that  the  liability  follows  where 
tbe  deHtruiUlon  occurs  from  fire  emanating 
from  operating  the  railroad,  "and  a  neg- 
lect to  comply  with  tiie  provisions  of  this 
chapter  in  keeping  clear  the  right  of  way. " 
The  destruction  must  occur  by  means  of 
these  two  agencies, — the  operation  of  tbe 
road,  and  the  presence  of  combustible  ma- 
terial on  the  right  of  way, — in  order  to 
maice  out  a  liability  on  these  points  of 
negligence.  Tbe  instruction  under  consid- 
eration assumed  that  the  mere  existence 
ot  dead  grass,  weeds,  or  conibuHtll>lu  ma- 
terial on  the  right  of  way  faHtened  the  lia- 
bility on  the  defendant  for  the  damage  ai- 
legred,  without  considering  wbetlicr  such 
combustible  material  was  instrumental  in 
etfecting  the  destruction  of  the  property  as 
alleged  in  the  complaint  and  as  provided 
in  the  statute.  Nowhere  in  tbe  instruc- 
tions did  the  court  recur  to  the  subject, 
and  supply  tbe  omission  apparent  in  the 
instruction  above  quoted. 

These  observations  are  fully  in  accord 
with  the  case  of  Diamond  v.  Railroad  Co., 
6Mont.  .'tSO,  13  Pnc.  Kep.  3(17,  although  the 
particular  point  before  us  was  not  in- 
volved in  that  case.  In  that  case  It  is 
said:  "The  ]nry  found  as  fact  that  the 
flre  in  question  came  from  one  of  the  de- 
fendant's trains,  and  was  caused  by  the 
neglect  of  the  defendant  in  failing  to  keep 
its  right  of  way  free  from  dead  grass,  and 
that  there  was  sufflcient  thereof  on  said 
right  of  way  in  the  vicinity  ot  defendant's 
ranch  to  make  it  apparent  to  a  person  ot 
ordinary  prudence  that  there  was  danger 
of  flre  therefrom.  •  •  •  If  there  was 
neglect  in  this  regard,  whereby  the  flre  oc- 
curred, and  the  damage  was  done,  it  was 
not  very  material  how  perfect  and  com- 
plete the  road  was  equipped  in  other  re- 
spects, or  how  faithful  and  efflcient  were 
its  oHicers."  In  the  case  at  bur  the  court 
refused  to  give,  upon  appeiiaat's  request, 
the  following  instruction:  "It  the  plain- 
tilt  relies  upon  the  fact  that  the  flre  start- 
ed upon  defendant's  right  of  way,  then  he 
must  prove  that  there  was  such  a  sutfl- 
elency  ot  combustible  material,  dead 
weeds  and  dry  grass,  upon  such  right  of 
way  at  tbe  place  where  tbe  flro  Is  al> 
leged  tobave  started  ait  to  indicate  dan- 


ger from  fire  to  common  prudence,  and, 
falling  to  prove  this,  no  liability  can  arise 
therefrom."  The  refusal  of  tlie  court  to 
give  said  instruction  is  assigned  as  error. 
We  are  of  the  opinion  that  this  instruc- 
tion, or  one  embodying  the  ideas  therein 
set  forth,  should  have  been  given.  But  no 
instruction  to  that  effect  was  given  by  the 
court.  In  addition  to  the  extracts  here- 
inbefore qnoted  from  the  Diamond  Case, 
it  was  observed  by  the  court  in  that  case 
that "  the  statute  requiring  railroad  com- 
panies to  keep  their  track  and  right  ot 
way  free  from  dry  grass,  weeds,  or  other 
conibnstil>le  material  should  receive  a  rea- 
sonable construction.  It  la  a  matter  ot 
common  observation  that  generally,  in 
Afontana,  the  right  of  way  of  railroads 
has  upon  tliera  more  or  Icrs  dry  grass  and 
weeds ;  but,  if  thequantity  Is  not  sufficient 
to  Indicate  danger  from  flre  to  common 
prudence  and  ordinary  care,  then  no  lia- 
bility could  arise  therefrom.  The  iostruc- 
tions  as  given  cover  this  proposition." 
No  donbt  counsel  for  appellant  predicated 
the  instruction  asked  for  upon  the  views 
expressed  in  the  Diamond  Case  as  to  the 
proper  construction  of  said  statute. 
These  views  are  in  no  way  questioued  by 
respondent's  counsel  as  not  conforming 
to  reason  and  authority.  We  fully  ap- 
prove them,  and  therefi)re  conclude  that 
the  court  erred  in  refusing  to  give  the  in- 
struction asked  as  above  recited,  or  one 
of  like  effect.  That  instruction  is  quali- 
fied by  its  own  terms.  It  states  that,  "if 
the  plain  tiff  rclieH  upon  the  fact  that  the 
flre  started  on  defendant's  right  of  way," 
etc.  This  is  proper.  It  does  not  assume 
that  those  points  ot  negligence  are  the 
only  ones  which  may  be  relied  on;  but 
says  that,  it  such  negligence  is  relied  on, 
tlie  fair  construction  of  the  statute,  as  ex> 
plained  in  tbe  Diamond  Case,  should  be 
the  rule  in  this  case.  But  in  tbe  case  at 
bar  the  court  refused  to  give  an  instruc- 
tion covering  the  very  proposition  in  this 
regard  which  hud  been  approved  in  the 
Diamond  Case.  Judgment,  therefore,  must 
be  reversed,  and  the  case  remanded,  witb 
direction  to  sustain  appellant'smotiontor 
a  new  trial,  and  it  is  so  ordered. 

Blake,  C.  J.,  and  Db  Witt,  J.,  concur. 


~~^  (8  Wyo.  470) 

BOABD  OP  COUNTT  COM'RS  CrOOR  CoONTT 

V.  Rollins  Investment  Go. 
(Swpremt  Court  of  Wyoming.    Jane  11, 1891.) 

COCNTIES — FCKDINO  OF  InDBBTEDKEBS  —  LllCITA- 

TiOK — Statutes — Repeal  bt  Aixjptios  or  Con- 

BTITCTION  —  ReFBHENCB  TO    bCPKEME   COOBT— 

Dii'ricrLT  QuESTiox. 
1.  Act  1st  ISess.  49th  Cong.  o.  818,  p.  171,  $  4, 
provides  tliat  no  county  in  any  of  the  territories 
shall  ever  ijecome  indebted  to  any  amount  ex- 
ceeding 4  per  cent,  of  the  taxable  property  of  the 
county,  to  be  ascertained  by  the  last  assessment 
for  territorial  and  county  taxes  previous  to  the 
incurring  of  such  indebtedness.  Bess.  Laws  Wyo. 
1890,  o.  S8,  provides  for  tlie  fnnding  of  ooonty 
indebtedness,  but  Ilmita  tbe  total  amount  of 
bonds  to  4  per  oent.  of  the  taxable  property  of 
the  county  as  determined  by  the  last  assessment 
for  county  and  territorial  purposespreoedlng  the 
issuance  of  such  twnds.  Const.  Wyo.  art.  10,  | 
8,  provides  that  no  county  of  the  state  shall  or*. 
ate  any  indebtedness  ezoeedlng  S  per  cent  of  Its 
taxable  property  ■•  shown  by  ue  last  fnoediof 
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general  assessment:  "provided,  bowever,  that 
any  county  •  •  •  siay  bond  ita  public  debt 
existing  at  the  time  of  the  adoption  of  this  con- 
Btitution  in  any  sum  not  exceeding  four  per  centum 
of  the  assessed  value  of  the  taxable  property  in 
•uoh  county  •  •  •  as  shown  by  the  last  gen- 
eral assessment  for  taxation. "  Held,  that  where 
Indebtedness  had  been  lawfully  contracted  from 
time  to  time  under  the  territorial  riglme,  and  on 
July  10, 1890,  the  date  of  the  adoption  of  the  state 
constitution,  was  within  the  4  per  cent,  limit, 
the  county  was  authorized  to  issue  funding  bonds 
to  an  extent  not  exceeding  4  per  cent,  of  its  taxa- 
ble property  as  shown  by  the  general  assessment 
for  1889. 

8.  Sess.  Laws  Wyo.  1888,  e.  66,  $  1,  providing 
that,  when  an  Important  or  difficult  question 
arises  in  the  district  court,  the  judge  of  that 
court  may,  on  motion  of  either  party,  or  upon  his 
own  motion,  cause  the  same  to  be  reserved  to  the 
supreme  court,  is  still  in  force  under  the  provis- 
ion of  the  state  constitution  that  all  territorial 
laws  not  repugnant  thereto  shall  continue  in 
force  until  they  expire  by  their  own  limitation, 
or  shall  be  altered  or  repealed  by  the  state  leg- 
islature; and  a  question  as  to  the  Talidit^jr  of  t&S,- 
000  worth  of  Crook  county  bonds,  bearing  date 
May  1.  1891,  Is  sufB.ciently  important  and  difficult 
to  authorize  ita  reference  to  the  supreme  court. 

Case  reserved  from  district  court,  Lara- 
mie county;  RicHAKD  fi.  Scott,  Judge. 

Action  by  the  board  of  the  county  com- 
miaalonerB  of  the  county  of  Crook,  state 
of  Wyoming,  against  the  Rollins  Invest- 
ment Company  to  compel  the  defendant 
company  to  accept  and  pay  for  certain 
bonds  according  to  contract.  Reserved 
case. 

Danl.  E.  Parka,  M.  Nichola,Co.  Atty.,  W. 
S.  Metz,  and  P.  G.  Ryan,  for  plalntitt.  Pot- 
ter &  Burke,  for  defendant. 

CoNAWAT,  J.  This  cause  was  submitted 
without  action  to  the  district  court  ot 
the  first  judicial  district  upon  an  agreed 
statement  ot  tacts,  under  section  ^70  of 
the  Revised  Statutes  of  Wyoming.  Two 
questions  arising  in  this  proceeding  have 
been  reserved  by  said  court,  and  sent  to 
this  court  for  Its  decision,  under  chapter 
66  of  the  Session  Laws  of  188S. 

On  the  10th  day  of  July,  A.  D.  1890,  the 
county  ot  Crouk  had  an  outstanding, 
unpaid,  legal  Indebtedness,  consisting  ot 
county  warrants,  of  f5r>,000.  On  the  25th 
day  of  August,  A.  D.  1.S90,  the  board  of 
count.v  commissioners  of  said  county  of 
Crook,  ata  regular  meeting  at  the  county- 
scut  of  the  county,  in  due  time,  form,  and 
manner,  ordered  that  said  debt  of  955,000 
be  funded,  and  that  the  funding  bonds  of 
said  county,  bearing  6  per  cent,  annual 
Interest,  be  Issued  in  exchange  for  the  same. 
In  accordance  with  the  provisions  ot 
chapter  27  at  the  Session  Laws  of  Wyo- 
ming of  A.  D.  18SS,  as  amended  by  chap- 
ter as  of  the  Session  Laws  of  1890.  These 
bonds  were  actually  Issued,  bearing  date 
May  1,1891.  After  due  advertisement  ot 
the  sale  ot  said  bonds,  the  defendant,  the 
Rollins  Investment  Company,  became  the 
purchaser  ot  the  bonds  at  par,  agreeing 
to  take  and  pay  tor  them  If  valid.  This 
defendant  company  now  refuses  to  per- 
form Its  sold  contract,  and  refuses  to  ac- 
cept and  pay  for  said  bonds  as  agreed,  al- 
leging as  a  reason  for  such  refusal  that  the 
bonds  are  not  valid.  The  first  section  ot 
chapter  66  (Sess.  Laws  1S88)  reads  as  fol- 
io ws:    "bectlon  1.  When  an    important 


or  difficult  question  arises  in  an  action  or 
proceeding  pending  before  the  district 
court  in  any  county  ot  this  territory  the 
Judge  ot  said  court  may,  on  motion  of 
either  party,  or  upon  his  own  motion, 
cause  the  same  to  be  reserved  and  sent 
to  the  supreme  court  for  its  decision." 
It  should  be  remembered  that  the  laws  of 
the  territory  of  Wyoming  In  force  at  tbe 
time  of  her  admission  as  a  state,  and  not 
repugnant  to  tbe  constitution,  are  con> 
tinned  in  force  by  constitutional  provision 
until  they  expire  by  their  own  limitation, 
or  shall  be  altered  or  repealed  by  the  leg- 
islature. This  section  is  not  so  repug- 
nant, and  has  not  so  expired,  and  lias 
not  been  altered  or  repealed. 

The  single  question  involved  here  upon 
which  the  answer  to  both  questions  sent 
to  this  court  for  its  decision  depends,  is 
tbe  question  of  the  validity  of  these  bonds. 
Tt  must  be  presumed  that  the  Judge  of  the 
district  court  found  the  question  either 
important  or  difficult  or  both.  It  is  very 
questionable  wbether  this  finding  is  not 
conclusive.  If  it  Is  not,  we  certainly  agr«« 
with  tbe  Judge  of  tbe  district  court  that 
the  question  is  an  important  one.  It  is 
Importaut  not  only  to  the  parties  to  this 
proceeding,  but  to  other  counties  of  the 
state,  affecting  seriously  their  power  and 
ability  to  administer  local  government  ef- 
fectively and  with  economy  ;  and,  through 
counties  so  situated  as  to  he  affected  by 
the  determination  ot  this  question,  the 
question  becomes  important  to  tbe  state, 
and  to  all  ot  its  people,  and,  inasmuch 
as  attorneys  of  known  standing  and  abil- 
ity differ  upon  the  question,  it  would  seem 
to  be  also  a  difficult  question.  Its  evi- 
dent public  Importance  is  such  that  we 
have  considered  it  at  once  in  advance  of 
all  other  matters  before  us. 

It  Is  contended  that  the  amount  of  the 
bonds  Is  In  excess  of  the  amount  that  the 
county ofCrook  could  lawfully  Issue.  The 
legal  enactments  under  whii:h  this  conten- 
tion is  made  are  found  partly  in  an  act  ot 
the  first  session  of  the  forty-ninth  con- 
gress of  the  United  States,  (chapter  SIX,  p. 
171,  §  4,)  and  which  went  into  effect  July 
30, 1886,  partly  in  the  laws  enacted  by  tbe 
legislature  of  the  territory  of  Wyoming, 
and  partly  In  the  constitution  of  ttie 
state.  The  section  In  the  act  of  congress 
referred  to  reads  thus:  "That  no  politi- 
cal or  municipal  corporation,  county,  or 
other  subdivision  in  any  of  the  territories 
of  the  United  States  shall  ever  become  in- 
debted in  any  manner  or  for  any  purpose 
to  any  amount  In  the  aggregate.  Includ- 
ing existing  Indebtedness,  exceeding  four 
per  centum  on  the  value  ot  the  taxable 
property  within  such  corporation,  county, 
or  subdivision,  to  be  ascertained  by  thA 
last  assessment  for  territorial  and  coun- 
ty taxes  previous  to  the  incurring  of  such 
indebtedness,  and  all  bonds  or  obligations 
given  in  excess  of  such  amount  shall  be 
void.  That  nothing  In  this  act  contained 
shall  be  so  construed  as  to  affect  the  va- 
lidity of  any  act  of  any  territorial  legis- 
lature heretofore  enacted,  or  ot  any  obli- 
gatlons  existing  or  contracted  thereun- 
der, nor  to  preclude  the  issuing  of  bonds 
already  contracted  for  in  pursuance  of  ex- 
press provisions  ot  law;  nor  to  prevent 
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any  territorial  leglalatare  from  legalizing 
the  acts  of  any  county,  municipal  corpo- 
ration, or  BQbdlvislon  of  any  territory  as 
to  any  bonds  heretofore  Issued  or  con- 
tracted to  be  Issued. "  Within  this  limit 
It  was  competent  for  the  legislature  of  the 
territory  of  Wyoming  to  rpgulate  the  In- 
debtedness of  the  counties,  which  it  after- 
wards did.  Chapter  27  of  the  Session 
Laws  of  1S88  provides  for  the  funding  of 
county  indebtedness  by  the  issue  of  nego- 
tiable coupon  bonds  of  the  county,  but 
limits  the  total  bonded  indebtedness  to  3 
per  cent,  of  the  total  assessed  valuation 
of  the  property  In  such  county  as  deter- 
mined by  tlie  last  annual  assessment  for 
county  and  territorial  purposes,  previ- 
ous to  the  issue  of  such  bonds.  This  was 
amended  by  the  Session  Laws  of  1890,  c. 
28,  to  the  effect  that  "the  total  amount 
of  bunds  issued  at  any  time  under  the 
provisions  of  this  act,  together  with  the 
e.xisting  indebtedness  of  such  county,  shall 
not  exceed  four  per  centum  of  the  total 
assessed  va (nation  of  the  property  in 
such  county  as  determined  by  the  last 
assessment  for  county  and  territorial  pur- 
poses preceding  the  issuance  of  such 
bonds."  Approved  March  5, 18'J0.  It  will 
be  observed  ^hat  the  limit  of  Indebt- 
edness which  a  county  might  incur  aft- 
er July  30.  1(586.  inchuli-e  debts  of  a'l 
classes,  bonded  or  otherwise,  was  not  to 
exceed  four  per  cent,  of  the  value  of  the 
taxable  property  In  the  county,  to  be  as- 
certained by  the  last  assessment  for  terri- 
torial and  county  taxes  previous  to  the 
Incurring  of  sucii  indebtedness;  and  so 
the  law  stood  when  the  constitution  went 
Into  effect  by  the  admission  of  the  terii- 
tory  as  a  state,  on  the  10th  day  of  July, 
A.  D.  1S90.  In  article  16  of  the  constitu- 
tion we  find  the  following  provision: 
"Sec.  3.  No  county  of  the  state  of  Wyo- 
ming  shall  in  any  manner  create  any  in- 
debtedness exceeding  two  per  centum  on 
the  assessed  value  of  taxable  property  In 
such  county  as  shown  by  the  lust  general 
assessment  preceding:  provliled,  however, 
that  any  county,  city,  town,  village,  or 
other  subdivision  thereof  In  the  state  of 
Wyoming  may  bond  Its  public  debt  exist- 
ing at  the  time  of  the  adoption  of  this 
constitution  in  any  sum  notexceeding  four 
per  centum  on  the  assessed  value  of  the 
taxuble  property  in  such  county,  city, 
town,  village,  or  other  subdivision  as 
shown  by  the  last  general  assessment,  for 
taxation. " 

It  was  held  in  tlie  case  of  tlie  Board  of 
the  County  Commissioners  of  Carbon 
County  agninst  the  Rollins  Investment 
Companyi  that  the  time  of  the  adoption 
of  the  constitution,  within  the  meaning  of 
this  section.  Is  the  date  of  the  admission 
of  Wyoming  territory  as  a  state  of  the 
Union,  on  July  10,  A.  D.  1H90.  The  words 
"adoption  of  the  constitution"  are  some- 
times used  ns  meaning  the  final  passage 
of  the  constitution  by  the  constitutional 
convention,  and  the  signing  of  the  instru- 
ment by  the  members.  The  expression  is 
also  sometimes  used  as  meaning  the  sub- 
sequent ratlQcation  of  the  constitution 
by  the  vote  of  the  pepple.    But  the  real 
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final  act  of  adoption  by  wlilch  all  preced- 
ing acts  of  adoption  took  effect  was  the 
admission  of  the  territory  as  a  state,  July 
10. 1890.  Not  till  then  did  we  have  a  real, 
subsisting  constitution  of  a  state.  Not 
till  then  was  the  proposed  constitution 
made  an  actual,  effective  one.  Not  till 
then  did  it  have  the  force  of  law.  Not  till 
then  could  it  be  said  to  have  been  adopted 
as  a  constitution  by  anybody.  Prior  to 
that  it  was  a  mere  proposition. 

Such  was  the  state  of  the  law.  The  fur- 
ther material  facts  of  the  agreed  case  are 
that  all  of  the  indebtedness  of  Crook  coun- 
ty existing  at  the  time  of  the  adoption  of 
the  constitution  bad  been  from  time  to 
time  lawfully  contracted  by  said  county 
under  the  territorial  r^giwe  and  within 
the  above-mentioned  4  per  cent,  limit,  and 
was  a  legal,  valid,  outstanding  indebted- 
ness ;  that  the  assessed  value  of  the  taxa- 
ble property  of  the  county  of  Crook  for 
the  year  1889  was  $2,278,476.50,  and  that 
the  indebtedness  of  the  county  on  July  10, 
1890.  was  less  than  4  per  cent,  of  this 
amount:  that  the  assessed  value  of  the 
ta.xable  property  of  said  county  for  the 
year  1K90  was  about  f  1,500,000,  and  that 
the  said  Indebtedness  of  said  county  was 
more  than  4  per  cent,  of  that  amount;  but 
that  said  last-mentioned  assessment  was 
not  in  fact  returned  by  the  assessor  of 
said  county,  or  equalized  by  the  board  of 
couuty  commissio::ers,  until  after  July  10, 
1890 ;  that  the  county  of  Weston  was  duly 
organized  May  15, 1890,  out  of  and  over  a 
part  of  the  territory  of  the  said  county  of 
Crook.  There  is  also  stated  a  tender  of 
the  above-mentioned  bonds  by  said  coun- 
ty of  Crook  to  said  defendant  company  on 
payment  therefor  as  agreed  and  under- 
stood, by  the  exchanging  and  delivery 
therefor  the  said  warrant  indebtedness, 
amounting  to  $55,000,  to  said  county. 

Some  arguments /i&  inconvenientio  have 
been  urged  to  the  effect  that  an  exorbl- 
tnntburden  of  taxation  might  be  Imposed 
upon  the  taxable  property  actually  in  a 
couuty  on  Jui.v  10. 1890,  largely  in  excess 
of  4  per  cent,  of  the  value  of  such  property, 
but  not  in  excess  of  the  value  of  the  prop- 
erty of  the  county  as  shown  by  the  last 
general  assessment  for  taxation,  by  the 
organization  of  new  counties  from  the  ter- 
ritory of  such  county  between  the  date  of 
such  last  assessment  and  said  date  of 
the  adoption  of  the  constitution.  In  the 
absence  of  statutory  provision  for  an  ap- 
portionment of  the  indebtedness  such  a  re- 
sult might  occur.  A  county  carrying  a 
debttothe4  per  cent,  limit  might  be  divided 
into  four  counties  of  about  equal  wealth. 
The  county  retaining  the  old  name  would 
be  liable  for  the  entire  debt,  making  a  bur- 
den of  nearly  16  per  cent,  on  its  taxable 
property.  Commissioners  of  Laramie  Co. 
V.  Commissioners  of  Albany  Co.,  92  U.  S. 
.107.  But  we  have  a  statute  providing  for 
an  equitable  apportionment  of  the  indebt- 
edness in  such  cases  between  the  counties 
in  proportion  to  the  taxuble  property  of 
each,  charging  in  such  ai^portionment  the 
county  or  counties  containlug  the  public 
property  of  the  original  couuty  with  the 
value  of  the  same.  In  this  way  thecounty 
containing  the  public  property,  or  an  un- 
due projiortloD  ol  It,  may  become  bur- 
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denod  with  a  debt  io  excess,  to  a  limited 
extent,  of  4  per  cent,  of  the  value  of  its 
taxable  property.  But  this  additional 
debt  it)  always  offset  by  the  valne  of  the 
public  property  falling  to  such  county. 
Besides,  thedebt,  if  ralld  when  contracte<l, 
coutiuues  to  be  valid  after  the  chaiij;e  in 
the  county  boundaries  by  the  formation 
of  new  counties,  and  the  conxequent  reduc- 
tion of  the  value  of  the  taxable  property 
of  the  original  county,  ami  the  increase  In 
the  per  centum  of  her  indebtcdneKsto  such 
value.  ChanRinfj;  the  form  of  the  Indel)t- 
cdnoss  from  warrants  to  bonds  does  not 
Increase  it.  It  does  not  enlarRe  the  bur- 
den. In  this  case  It  dimlnlslies  It.  Crook 
coimty's  debt  of  f  5.">,(H)0  In  warrants  bears 
interest  at  the  rate  of  8  per  cent,  per  an- 
num. She  now  has  the  opportunity  to 
replace  those  warrants  with  her  bonds  of 
the  same  amount,  bearing  interest  at  6 
per  cent,  per  annum,  If  she  may  legally 
issue  such  bonds.  This  amounts  to  a  sav- 
iug  to  theconnty  of  $1,100  per  annum  in  in- 
terest. The  other  ijenefits  of  funding  are 
confessedly  great.  The  law  should  be 
plain  against  the  authority  to  fund  to 
Justify  us  in  denying  to  Crook  county 
these  great  advantages  On  the  c<mtrary, 
both  the  letter  and  spirit  of  the  law  seeut 
to  be  plainly  In  favor  of  the  authority  to 
fund.  The  portion  of  section  3  of  the  con- 
stitution applicable  reads:  "Provided, 
liowever,  that  any  county  •  ♦  •  ma.v 
bond  Its  public  debt  existing  at  the  time 
of  the  adoption  of  this  constitution  In  any 
sum  not  exceeding  four  per  centum  of  the 
assessed  value  of  tlie  taxable  property  in 
such  county,  *  •  *  as  shown  by  the 
last  general  assessment  for  taxation." 
This  language  would  seem  naturally  to 
refer  to  the  last  general  asHossnient  pre- 
vious to  the  adoption  of  the  constitution. 
Tt  Is  argued,  however,  that  the  evident 
purpose  and  spirit  of  the  constitution  Is 
to  enable  the  counties  to  fund  their  valid 
and  legal  debts  existing  at  the  time  of  Its 
adoption,  und  that  the  language  should 
be  understood  as  referring  to  tlie  last  gen- 
eral assessment  tor  taxation  previous  to 
the  contracting  of  the  debts,  respectively; 
otherwise,  a  debt  legal  and  valid,  and 
within  the  4  percent.  limit,  when  contract- 
ed, might  be  In  excess  of  4  per  cent,  of  the 
last  general  assessment  for  taxation  pre- 
ceding the  adoption  of  the  constitution, 
and  thus  not  fundable.  This  argument, 
in  view  of  all  the  legislation  upon  the  sub- 
ject, and  the  known  benefits  of  funding, 
has  much  weight.  It  is  not,  however, nec- 
essary to  decide  this  question  In  this  case, 
und  we  do  not  di'cide  it.  The  agreed  case 
Is  that  the  Indebtedness  of  Crook  county 
was  leg  il  and  valid,  as  it  was  from  time 
totlmecontracted.  The  nguressubtnltted 
show  also  that  the  debt  of  the  ci>unty  ex- 
isting at  the  time  of  the  adoption  of  the 
constitution  was  notmore  than4  per  cent, 
of  the  value  of  the  taxable  property  of  the 
county  at  the  last  general  assessment  pre- 
vious to  such  adoption, — thai  is,  the  as- 
sessment of  1S89.  tinder  either  construc- 
tion the  issuance  of  the  bonds  of  Crook 
connty  Is  authorized  by  law.  The  bonds, 
according  to  the  agreed  case,  are  legal  and 
valid. 
The  two  questions  reserved  and  sent  to 


this  court  for  its  decision  are:  First.  To 
what  extent,  and  under  what  general  as- 
spssment  for  taxation,  could  the  county 
of  Crook,  Wyo.,  on  the  1st  day  of  May,  A. 
D.  18*J1,  Issue  Its  funding  bonds  for  valid 
Indebtedness  existing,  outstandlug,  and 
unpaid  at  the  time  of  the  adoption  of  the 
constitution  of  the  said  state?  To  this 
question  we  answer  that  the  county  of 
Crook,  Wyo.,  on  tlio  let  day  of  May,  A.  D. 
ISill, could  issue  itsfuiidliig  bonds  for  valid 
ln<lebtedness  existing,  outstanding,  and 
unpaid  at  the  time  of  the  adoption  of  the 
constitution  of  the  said  stale,  at  least  to 
the  extent  that  such  issue,  together  with 
allother  indelitedness  of  said  county  exist- 
ing, outstanding,  and  unpaid  at  the  time, 
should  not  exceed  4  per  cent,  of  the  as- 
sessed value  of  the  taxable  property  In 
such  county  as  shown  by  the  general  as- 
sessment for  taxation  of  the  year  A.  D. 
IKSO,  and  such  issue  could  be  made  under 
the  general  assessment  for  taxation  o( 
that  year.  Second.  .Vre  ail  of  the  said 
funding  bonds  of  Crook  connty,  herein 
mentioned  and  described  as  having  been 
tendered  to  the  defendant  company,  the 
lawful  and  valid  obligation  of  the  said 
county  of  Crook,  under  the  constitution 
and  laws  of  Wyoming,  and  Is  the  said 
company  compellable  to  receive  and  pay 
for  the  same,  as  such,  as  agreed?  To  both 
branches  of  this  question  we  answer, 
"  Yes."  And  It  Is  ordered  that  this  cause 
be  remanded  to  the  district  court  to  ren- 
der judgment  according  to  the  stipulation 
this  day  filed,  and  for  further  proceedings 
in  accordance  with  this  opinion. 

Groksueck,  C.  J.,  and  Merrell,  J.,  con- 
cur. 


Stai,unq  V, 
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Ferrin  et  ah 


(Svpreme  Court  of  Utah.    Sept  12, 1891.) 

WATKu-RiGnTs— Abaxdosmest  op  DiTcn — Fail- 

VKE  TO  Repair— Co>plict:sq  Evidence. 

1.  Under  2  Comp.  Laws  Utah,  $  3783,  which 
provides  that  a  Doplect  for  seven  years  to  keep  in 
repair  any  means  of  divertinR  or  conveying  water 
shall  be  held  a  forfeiture  of  the  rif^ht,  one  claim- 
ing an  easement  in  s  water-ditch  crossing  the 
laud  of  another,  and  I'ailinfC  to  make  i-epairs 
thuroon  for  the  statutory  period,  forfeits  his  right 
to  the  ditch. 

2.  Defendant  rJaimed  an  easement  in  a  ditch 
crossing  the  laud  of  another,  hut  declared  his 
intention  of  not  usinp  the  ditch,  whereupon  the 
owner  of  the  land  filled  the  ditch,  and  sowed  it 
over  with  grass,  with  the  knowledge  of  defend- 
ant, who  made  no  objection.  Held  that,  as  against 
plaintiff,  who  purchased  thn  land  several  years 
aftei  the  ditch  was  closed,  and  without  notice  ol 
any  claim  thereto,  dofondaut  must  be  held  to 
have  abandoned  his  right  to  the  ditch. 

8.  Where  there  Is  a  substantial  conflict  in 
the  evidence  before  a  referee,  his  findings  of  fact 
will  not  be  set  aside. 

Appeal  from  district  court,  AVeber  coun- 
ty; Jamks  a.  Mi.nkr,  Justice. 

Action  by  Charles  A.  Stalling  against  Jo- 
siah  L.  Ferrin  and  Joslah  M.  Ferrin  for 
damages  for  trespass,  and  to  restrain  de- 
fendants from  maintaining aditcb.  Judg- 
ment for  plaintitt  against  Joslah  L.  Fer- 
rin on  the  finding  of  a  referee.  Defendant 
moved  for  a  new  trial,  which  being  de- 
nied, he  appeals  from  the  judgment,  and 
the  order  denying  the  motion.    Affirmed. 
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imier  &  MagiuBia,  for  appellant.  Kim- 
ball &  Alliaun,  for  respondent. 

Andebbon,  J.  This  la  an  action  brougbt 
by  plaintiff  to  recover  damages  for  an 
alleged  trespass  by  defendants  in  cutting 
a  water-dltcli  across  plaintiff's  land,  and 
to  restrain  the  defendants  from  malntaln- 
SnK  the  ditch,  and  continuing  the  alleged 
trespass.  The  cause  was  referred  to  a  ref- 
eree to  try  all  the  Issues  In  the  actiun, 
both  of  la-vr  and  of  fact,  and  report  his 
conclusions  of  law  and  judgment  thereon. 
The  referee  heard  the  case,  and  made  his 
report,  in  which  be  found  the  issues  in  fa- 
vor of  the  plaintiff  and  against  thedefend- 
ant  Josiah  L>.  Ferrin,  and  that  plaintiff 
was  entitled  to  a  Judgment  of  six  cents 
damages,  and  to  a  perpetual  injunction 
against  said  defendant,  restrainins  him 
from  maintaining  the  ditch  across  the  lands 
of  plaintiff,  and  from  conducting  water 
across  said  land.  The  referee  further  re- 
ported that  there  was  uu  cause  of  action 
against  the  defendant  Josioh  M.  Ferrin. 
The  district  court  confirmed  the  report  of 
the  referee,  and  entered  judgment  accord- 
ingly for  damages  In  favor  of  plaintiff, 
and  forever  enjoining  thedefendant  Josiah 
L.  Ferrin  from  maintaining  a  water-ditch 
across  the  lands  of  plaintiff.  There  was 
a  motion  for  a  new  trial  by  the  defend- 
ant Josiah  Ii.  Ferrin,  which  was  over- 
ruled, and  he  brings  this  appeal  from  the 
order  overruling  the  motion  for  a  new 
trial  and  from  the  judgment. 

It  is  contended  by  counsel  for  appellant 
that  the  findings  of  facts  are  unsupported 
by  the  evidence.  We  have  carefully  read 
the  evidence,  which  was  mostly  the  oral 
testimony  of  witnesses  given  at  the  hear- 
ing, and  Is  as  conflicting  as  Is  usual  in  this 
class  of  rases.  There  being  a  subatantlal 
conflict  In  the  testimony,  it  is  a  well-set- 
tled rule  of  this  court  that  it  will  not  set 
aside  the  findings  as  unsupported  by  the 
evidence.  But  counsel  for  appellant  con- 
tend that  the  findings  of  fact  do  not  sup- 
port the  conclusions  of  law  and  Judgment. 
The  referee  found  that  the  defendant  Jo- 
siah M.  Ferrin,  about  April  1,  ISSO,  and 
prior  to  the  commencement  of  this  action, 
sold  his  land  adjoining  the  plaintiff's  land 
on  the  south,  together  with  the  ditch  situ- 
ated on  plaintiff's  land,  and  the  water- 
right  connected  therewith,  to  the  defend- 
ant Josiah  Li.  Ferrin  for  a  valuable  eon- 
slderntlon,  and  that  Josiah  L.  Ferrin  went 
into  possession  of  the  same,  but  that  the 
deed  of  conveyance  was  not  made  until 
the  day  of  trial,  after  plaintiff  had  closed 
his  rase.  The  thirteenth  and  fourteentii 
findings  of  fact  are  as  follows:  "^Thir- 
teenth. That  the  defendants,  nor  either  of 
them,  nor  those  of  whom  they  purchased, 
have  had  possession  or  use  of  said  water- 
ditch  hereinbefore  referred  to  for  a  period 
of  twenty  years,  or  for  any  other  period 
of  time,  except  that  the  defendant  Josiah 
M.  Ferrin  used  snld  ditch  some  time  be- 
tween 1804  and  1867,  and  again  some  time 
between  1S71  and  1875,  and  again  during 
the  irrigating  seasons  of  1882  and  188.3, 
but  no  repairs  have  taken  place  on  such 
ditch  since  1882.  Fourteenth.  That  nei- 
ther of  the  defendants, nor  those  through 
whom  they   claim,  have  for  more  than 


twenty  years  last  past,  or  at  any  time, 
owned  or  been  in  the  peaceable  or  actual 
or  continuous  possession  of  the  ditch  here- 
inbefore described,  or  of  the  right  of  way 
across  plaintlO's  land  hereinbefore  de- 
8cribe<l  for  said  or  any  ditch  on  said  land 
for  twenty  years,  or  for  any  other  period, 
except  as  above  stated."  The  evidence 
showed  that  prior  to  1883  plaintiff's  land 
was  government  laud,  and  that  between 
May  and  October,  1883,  one  Warden,  plain- 
tiff's grantor,  entered  the  land  as  a  home- 
stead, under  the  land  laws  of  the  United 
States,  and  received  a  paten  t  therefor  in 
August,  1889.  That  Warden  and  those 
under  whom  be  claimed  bad  had  posses- 
sion of  the  land  for  some  years  before  he 
entered  it  as  a  homestead.  Warden  testi- 
fied that  be  was  living  ou  the  land  in  1882 
and  1883,  and  for  several  years  prior  there- 
to, and  that  the  ditch  was  used  by  Josiah 
M.  Ferrin  during  the  irrigating  seasons 
of  1882  and  1883.  That  in  the  fall  of  1883 
he  complained  to  Josiah  M.  Ferrin  that 
the  dltcli  made  his  land  wet  and  swampy, 
and  asked  him  to  bridge  the  ditch,  which 
Ferrin  refused  to  do ;  and  that  Ferrin  then 
said  that  If  the  ditch  made  Warden's  land 
wetand  swampy  he  dldnotwant  theditcb 
any  more;  that  he  was  going  to  use  his 
land  for  grazing,  and  did  not  need  theditcb ; 
and  that  he,  Warden,  then  plowed  and 
filled  up  the  ditch,  and  sowed  it  in  grass, 
and  that  there  was  no  ditch  there  from 
that  time  until  the  spring  of  1890,  shortly 
before  this  suit  was  begun,  when  the  de- 
fendant Josioh  L.  Ferrin  went  upon  plain- 
tiff's land  and  again  opened  up  the  ditch. 
This  testimony  was  disputed  by  Josiah 
M.  Ferrin,  who  was  a  witness  for  the  de- 
fendant. The  referee  must  necessarily 
have  found  that  the  defendant  Josiah  M. 
Ferrin  voluntarily  surrendered  and  aban- 
doned whatever  right  he  may  have  had 
to  any  ditch  acro.4s  the  land  in  question  in 
the  fall  of  18S3.  and  that,  as  Warden  en- 
tered the  land  between  May  and  October, 
1883,  there  could  be  no  appropriation  of 
the  water  or  right  of  way  for  the  ditch 
across  plaintiff's  land  without  his  consent, 
or  that  of  his  grantors.  The  entry  of  the 
land  by  plaintiff  was  an  appropriation  of 
not  only  the  land,  but  of  the  water;  and 
any  person  entering  upon  the  land  there- 
after became  a  trespasser.  Sturr  v.  Beck, 
133  U.  S.  541,  10  Sup.  Ct.  Rep.  .360.  A  party 
holding  or  claiming  an  easement  In  or  to 
real  estate  may  divest  himself  of  the  same 
by  a  declaration  of  an  intention  to  no 
longer  use  or  claim  the  same,  where  par- 
ties act  on  snch  declaration  as  well  as  by 
non-user  for  the  statutory  perlo<l  of  seven 
years.  The  referee  found  that  no  repairs 
had  been  made  on  the  ditch  since  \y*»i,  a 
period  of  more  than  seven  years  before 
tills  suit  was  begun,  and  more  than  seven 
years  prior  to  the  cutting  the  ditch  in 
the  spring  of  1X90.  Section  2783,  2  Comp. 
Laws,  1888,  provides  that  "a  continuous 
neglect  to  keep  in  repair  any  means  of 
diverting  or  conveying  water,  or  a  contin- 
uous failure  to  use  any  right  to  water  for 
a  period  of  seven  years  at  any  time  after 
the  passage  of  this  act,  shall  be  held  to 
be  abandonment  and  forfeiture  of  such 
right." 
The  plalntifl  purchased  tb9  land  in  18S7, 
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several  years  after.  Ferrin  had  declared 
his  intention  of  not  uBlng  the  ditch  any 
more,  and  lour  years  after  plalntlH's 
gran  tor,  to  whom  the  declaration  was 
made,  had  fliled  up  the  ditch,  and  sowed  it 
In  (^rasB  with  the  knowledc;e  of  Ferrin,  and 
without  ohjectlon  from  him,  and  without 
any  effort  on  his  part  to  open  or  use  the 
ditch  until  the  spr'nir  of  1890.  We  think 
that,  even  if  the  defendant  had  a  rl^ht  of 
way  across  plaintiff's  land  In  18S:l,  yet  his 
declaration  of  intention  to  no  longer  nse 
the  ditch,  and  his  Implied  consent  for  War- 
don  to  fill  it  up  and  keep  it  fliled,  and 
plaintiff  liavlns  boutcht  when  there  was 
no  ditch  there,  and  without  notice  of  any 
claim  of  a  right  of  way  across  the  land  for 
n  ditch,  we  think  defendant  cannot  now 
assert  such  right  against  him.  We  find 
no  error  In  the  record,  and  the  judgment  of 
the  district  court  Is  adirmed. 

Zane,  C.  .T.,  and  Bi.ackbukn,  J.,  concnr. 

(7  Utah,  482)  

Wei-ls  v.  Dknver  &  R.  G.  W.  Ry.  Co. 

{Supreme  Court  of  Utah.    Sept  13, 1891.) 

Ikjuries  to  Railkoap  Emplovb— Cocpliso  Cabs 
— EvniExcE. 

1.  A  freight  brakemanwas  killed  whllecoup- 
ling  defective  cars.  A  brakeman  testified  that 
immediately  before  the  accident  the  couplings  of 
the  car  were  apparently  in  a  safe  condition.  An- 
other witness  testified  that  at  a  distance  of  four 
or  five  feet  away  he  noticed  the  detective  condi- 
tion of  one  of  the  cars  to  be  coupled.  Held,  that 
a  motion  for  nonsuit  was  properly  overruled,  as 
the  question  of  decesaed's  contributory  negligence 
was  for  the  Jury. 

2.  While  it  was  Improper  to  allow  evidence 
of  the  good  reputation  of  deceased  as  a  railroad 
man  for  the  purpose  of  showing  want  of  contrib- 
utory negligence,  the  evidence  was  competent  on 
the  question  of  damages. 

8.  While  it  was  improper  to  allow  evidence 
that  the  company's  narrow-gauge  rolling  stock 
generally  was  considered  dangerous,  its  admis- 
sion was  without  prejudice  to  the  company  where 
It  was  undisputed  that  the  particular  car  which 
caused  the  accident  was  out  of  repair,  and  that 
its  unsafe  condition  was  the  cause  of  the  death. 

4.  A  charge  that  the  Jury  in  estimating  dam- 
ages should  include  damage  for  loss  of  compan- 
ionship to  the  widow  and  daughter  is  not  open 
to  the  objection  that  the  jury  might  under  it  al- 
low for  mental  suffering,  when  the  court  imme- 
diately afterwards  charged  that  the  Jury  should 
not  allow  for  the  mental  suffering  of  the  widow 
and  daughter. 

Appeal  from  district  court.  Salt  Lake 
county.  C.  S.  Za.nk,  Justice. 

Action  by  Emma  C  Wells,  administra- 
trix of  the  estate  of  Harvey  A.  Weils,  de- 
ceased, against  the  Denver  &  Rio  Grande 
Western  Railway  Company  to  recover 
damages  for  the  death  of  her  husband. 
Verdict  and  judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

Bennett,  Miirshall  &  Bradley,  for  appel- 
lant. J.  L.  KhwIIus  and  Reilly  &  Kune, 
for  respondent. 

AxnERSox,  J.  Plaintiff  brings  this  ac- 
tion as  administratrix  of  the  estate  of  her 
leceased  husband,  Harvey  A.  Weils,  to  re- 
cover damages  for  the  death  of  her  hus- 
band, alleged  to  have  been  cau.sed  by  tho 
negligence  of  the  defendant.  Plaintiff's 
decedent  was  n  itrakeman  in  the  employ 
of  the  defendant,  and  at  the  time  of  the 


accident  was  attempting  to  couple  two 
freight-cars  together,  when,  owing  to  the 
defective  condition  of  the  coupling  attach- 
ments and  timbers  connected  therewith, 
the  draw-head  of  one  car  passed  over  the 
draw-head  of  the  other,  allowing  the  cars 
to  come  together,  whereby  he  was  fatally 
injured.  The  defendant,  by  its  answer, 
denied  any  negligence  on  Its  part,  and  al- 
leged contributory  negligence  on  the  part 
of  the  decedent.  There  was  a  trial  by  jury, 
verdict  and  judgment  for  plaintiff,  and  de- 
fendant appeals. 

The  defendant  offered  no  evidence  In  Its 
behalf.  Burnett,  another  brakeman  on 
the  same  train,  testified  that  he  was 
standing  about  20  feet  away,  and  that 
immediately  before  the  accldeni  the  con- 
dition of  tne  draw-head,  draw-bolts,  and 
timbei-s  connected  therewith  were  appar- 
ently in  a  safe  condition.  Cahoon,  an- 
other witness  for  plaintiff,  and  who  had 
charge  of  the  defendant's  yard  at  Ger- 
mnnla,  testified  that  at  a  distance  of  four 
or  five  feet  away  he  noticed  the  defective 
conilltion  of  one  of  the  cars  to  be  coupled, 
before  the  accident;  that  the  appearance 
of  the  bumper  or'  draw-head  of  the  stand- 
ing car  indicated  that  it  might  give  way 
I  in  making  an  ordinary  coupling,  and  that 
'  he  would  not  buve  attempted  to  make  the 
I  coupling.  On  this  evidence  the  defendant 
requested  the  court  to  grant  a  nonsuit  be- 
cause of  Wells'  negligence  in  attempting 
to  make  the  coupling,  which  the  court  re- 
fused to  do,  and  such  refusal  is  assigned 
for  error,  and  the  same  point  Is  specified 
as  a  reason  wliy  theevldencefalls  to  justify 
the  venlict.  We  think  there  was  no  er- 
ror, under  the  evidence,  in  the  court  over- 
ruling tlie  defendant's  motion  tor  a  non- 
suit, and  Bubmittlng  the  question  of  tlie 
negligence  of  the  defendant  and  of  the  con- 
tributory negligence  of  the  plaintiff's  de 
cedent  to  the  determination  of  the  jury 
and,  after  a  careful  examination  of  all  the 
evidence  In  the  case, we  think  the  Jury  wert 
justified  in  finding,  as  tliey  must  necessa- 
rily have  done  in  order  to  find  tiie  verdlc 
which  they  returned,  that  the  defendaii 
was  guilty  of  negligence,  and  that  the 
pinintiff's  decedent  was  not  guilty  of  con- 
trlbntory  'legligence. 
I  Several  witnesses  were  permitted  to  tes- 
I  tlfy  against  the  objections  of  defendant 
to  the  good  reputation  of  plaintiff's  de- 
cedent as  a  railroad  man;  and  this,  it  is 
contended,  was  error.  It  Is  argued  by 
counsel  that,  if  decedent's  reputation  was 
ever  so  good.  It  would  not  excuse  or  pal- 
liate ills  negligence  in  the  particular  case. 
We  think  this  would  be  true  if  considered 
alone  vltlj  reference  to  the  question  of 
negligence;  but,  if  considered  with  refer- 
ence to  the  amount  of  damages  the  plain- 
tiff liad  suffered  by  his  death,  it  was  not 
improper.  If  the  deceased  was  an  expe- 
rienced railroad  man.  sober.  Industrious, 
diligent,  and  of  exemplary  habits,  tlie  loss 
to  his  wife  and  child  was  greater  than  it 
he  had  had  but  little  experience  in  bis  bus- 
iness, and  had  been  indolent,  unreliable,  of 
irregular  habits,  or  addicted  to  habits  of 
Intoxication  in  any  degree.  The  wit- 
nesses testified  his  reputation  as  a  raiU 
road  man  was  good.  One  witness  testi- 
fied he  had  known  him  10  years,  during 
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which  time  he  was  engaged  In  railroad- 
ing; that  he  "never  knew  him  to  take  a 
drink,  nor  fimoke,  nor  chew,  nor  anything 
of  that  kind;  his  habits  were  good  in  all 
respects."  We  think  such  evidence  not 
improper  to  go  to  the  Jury  on  the  (jues- 
tiou  of  damages. 

Tlie  ynrd-muster,  Cahoon,  was  permit- 
ted to  testify,  against  defendant's  objec- 
tion, that  the  old  narrow-gauge  rolling 
stock  was  considered  to  be  dangerous  by 
defendant's  employes,  and  that  he  had 
seen  thesame  description  of  cars  as  the  one 
which  caused  the  death  of  Wells  "smashed 
in  the  yard,  because  of  their  being  in  bad 
shape."  The  admission  ol  this  testimony 
is  one  ol  the  errors  assigned.  Tbe  admis- 
sion of  this  testimony  was  of  doubtful 
propriety,  to  say  the  least,  as  its  evident 
purpose  was  to  establish  the  fair  inference 
that  all  the  cars  ol  that  clasn  were  in  an 
unsafe  and  dangerous  condition.  Good- 
son  V.  City  of  Pes  Moines,  66  Iowa,  255,  23 
N.  W.  Hep.  655;  Uuggles  v.  Town  of  Ne- 
vada, 63  Iowa,185. 18 N.  W.  Rep.  866;  Patt. 
Ry.  Ace.  La  w,  §  364.  But,  if  it  be  conceded 
that  the  ruling  of  the  court  was  errone- 
ous, still  it  could  not  have  prejudiced  tbe 
defendant,  because,  aside  from  this  testi- 
mony, tbe  evidence  was  undisputed  that 
the  particular  car  which  caused  the  acci- 
dent was  out  of  repair,  and  in  so  bad  a 
condition  that  another  car  could  not  be 
coupled  to  it  In  the  ordinary  way  with 
safety,  and  that  its  UDsale  condition 
caused  the  very  accident  comxilained  of. 
Error  without  prejudice  will  not  justify 
this  court  in  reversing  a  causeand  sending 
it  back  fur  a  new  trial. 

The  court  instructed  the  jury  that  in  es- 
timating plaintiff's  damages  they  shou'd 
Include  any  loss  "  which  the  widow  of  said 
deceased  and  his  daughter  have  sustained 
or  may  hereaftersustain  by  being  deprived 
of  the  support,  care,  nurture,  companion 
ship,  assistance,  and  protection  which 
they  might  find  from  the  evidence  they 
would  have  received  from  the  deceased  if 
be  had  not  been  killed.  Counsel  for  defend- 
ant contend  this  instruction  was  errone- 
ous, because  of  tbe  use  of  the  word  "com- 
panionship," and  that  it  was  in  effect  to 
instruct  the  jury  that  they  might  give 
compensation  for  any  mental  suffering 
flowing  from  loss  of  companionship,  and 
hence  was  contrary  to  the  rule  estab- 
lished by  this  court  in  Webb  v.  Railway 
Co.,  24  Pac.  Rep.  616.  But  we  think  the 
instruction  is  not  fairly  open  to  the  criti- 
cism made  by  counsel,  especially  in  view 
of  tbe  fact  that  in  the  next  instruction  tlie 
court  expressly  told  the  Jury  that  they 
"should  allow  nothing  for  the  mental 
pain  of  the  widow  and  child  of  the  de- 
ceased, or  as  a  mere  solace  to  their  feel- 
ings. "  Wo  find  no  error  in  the  record  suf- 
ficient to  justify  a  reversal  of  tbe  case,  and 
the  judgment  uf  the  district  court  is  af- 
firmed. 

BLACKBtTKN  and  MiNKR,  JJ.,  concur. 

(7  Utah  ■,  

Robinson  v.  Oregon  8.  L.  &  D.  N.  Ry.Co. 

(Supreme  Court  of  Utah.    Sept.  12,  1891.) 

NcouoENcat— LB1.VIN0  Hand-Cab  Uxouahdbd. 

In  an  action  aKBlnst  aratlroad  company  for 

occasioning  the  death  of  a  boy  11  or  12  years  old, 

v.27i>.no.l2-44 


the  evidence  was  that  the  sectionmen,  when  they 
qait  work,  left  their  hand-car  unlocked  and  un- 
guarded at  the  foot  of  an  embankment  4  or  5  feet 
below  tbe  level  of  the  track,  and  at  a  point  a 
quarter  of  a  mile  from  any  house ;  that  deceased 
was  attracted  by  some  boys,  who  had  lifted  the 
car  upon  the  track,  and  were  running  it  to  and 
fro,  and  that  he  came  to  his  death  by  jumping  or 
falling  from  it  when  it  was  descending  a  grade 
at  high  speed.  One  of  them  testified  that  he  and 
others  had  used  the  car  8  or  10  times  liefore, 
with  the  permission  of  the  "boss,"  when  tbe 
men  were  there  at  work,  but  that  he  had  never 
given  them  permissiou  when  the  men  were  not 
there.  The  car  weighed  600  or  700  pounds.  Held, 
that  it  was  not  a  thing  dangerous  in  itself,  ana 
the  company  was  not  negligent  in  leaving  It  un- 
locked beside  the  track. 

Appeal  from  district  court,  Salt  Lake 
county ;  Chakles  S.  Zank,  Justice. 

Action  by  Johu  Robinson  against  the 
Oregon  Short  Line  &  Ctali  Northern  Rail- 
way Company  to  recover  for  personal 
injuries.  There  was  judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

WilllHws  &  Van  Cott,  for  appellant. 
Sutherland  &  Judd,  for  respondent. 

A.NDEK80N,  J.  This  action  Is  brought  by 
the  platntitf  to  recover  damages  for  the 
death  of  his  son,  aged  between  11  and  12 
years,  alleged  to  have  been  caused  by  the 
negligence  of  tbe  defendant.  There  was 
a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  $4,0U0,  and  the  defendant 
brings  tills  appeal  from  tbe  Judgmenc,  and 
from  the  order  of  the  court  overruling  a 
motion  for  a  new  trial. 

The  complaint  alleged  that  on  October 
11, 18i)0,  the  defendant  left  a  handcar  up- 
on one  of  the  tracks  of  its  road  within 
the  limits  of  Salt  Lake  City,  and  per- 
mitted it  to  remain  there  until  the  evening 
of  Octol>er  12th,  without  being  in  anyway 
guarded  or  locked,  and  that  on  the  last- 
named  date  plaintiff's  son  was  attracted  to 
the  hand-car,  and  got  on  the  same  with 
other  boys,  and  while  riding  down  a  grade 
lost  bis  balance,  and  fell  from  the  car  and 
was  killed.  Tbe  answer  of  the  defendant 
denied  each  and  every  allegation  of  the 
complaint.  Theevidence  showed  that  the 
defendant  wns  constructing  yards  and 
side  tracks  near  the  north  liniits  of  Salt 
Lake  City.  That  on  Saturday,  October 
11, 1890,  there  was  a  set  of  hands  at  work 
there,  and  that  about  noon  of  that  day 
tbey  quit  work,  and  started  back  to  the 
city  on  a  hand-cur,  that  on  account  of 
snow  having  falleu  on  tbe  rails,  and  an 
ascending  grade,  tliey  were  unable  to  pro- 
pel the  car;  that  they  set  the  car  off  the 
track,  left  it  unlocked,  and  came  buck  to 
the  city  on  foot;  that  the  car  weighed 
between  six  and  seven  hundred  pounds 
and  required  four  men  to  lift  It  from  the 
track;  that  at  the  point  where  they  put 
tlie  hand-car  off  the  track  the  track  is  four 
or  five  feet  above  the  level  of  the  ground, 
and  they  placed  It  so  that  the  edge  of  the 
car  would  be  about  six  feet  from  tbe  rail ; 
that  the  place  where  they  left  the  car  is 
about  a  mile  from  the  thickly  settled  por- 
tions of  the  city,  and  that  there  are  no 
bouses  nearer  than  a  quarter  of  a  mile, 
and  that  the  ground  is  swampy  and  wet, 
and  Is  not  used  nor  suitable  for  a  play 
ground  for  chlldreii:  that  either  tliat  aft- 
ernoon or  on  Sunday  morning  some  boys 
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placed  the  car  back  on  the  track.  On 
Sunday  forenoon  a  number  o(  boys  were 
playing  with  the  hand-car  by  running 
around  on  the  side  tracks  or  svritches. 
and  about  3  o'clock  In  the  afternoon  they 
were  joined  by  plaintiff's  son  and  other 
boys,  when  they  pushed  the  car  up  an  as- 
cending grade,  and  all  got  on,  and  started 
down  the  grade,,  and  when  a  high  rate  of 
speed  had  beeu  attained  the  son  of  plain- 
tiff either  jumped  or  fell  off  in  front  of  the 
car,  and  was  run  over  and  killed.  Some 
of  the  plaintiff's  witnesses  who  were  on 
the  car  at  tlie  time  of  the  accident  testified 
that  the  deceased  jumped  off,  while  oth- 
ers say  they  thought  he  lost  his  balance, 
and  fell  off.  The  ages  of  the  boys,  as  far 
as  It  appears  In  the  evidence,  ranged  from 
11  to  15  years.  In  the  opinion  of  the  wit- 
nesses the  car  was  running  at  the  time  of 
the  accident  at  the  rate  of  25  miles  an 
hour,  and  the  distance  within  which  they 
stopped  It,  according  to  the  testimony, 
was  from  10  to  75  feet  from  where  the  ac- 
cident happened.  James  Morris,  a  witness 
tor  plaintllT,  testified  that  ho  was  15  years 
old:  that  he  was  one  of  the  boys  on  the 
car  when  Robinson  was  killed;  that  after 
the  accident  they  took  the  car  off  the 
track,  and  left  it  where  the  other  boys 
told  him  they  got  It.  He  further  testified 
that  he,  with  other  boys,  had  used  the  car 
before,  with  the  permission  of  the  "boss," 
S  or  10  times,  when  the  men  were  there 
working;  but  the  boss  never  gave  them 
permission  to  take  the  cars  and  ride  on 
tliem  when  the  men  were  not  there. 

The  defendant  contends  that  no  negli- 
gence on  Its  part  was  shown,  and  that 
the  evidence  1%  not  sufficient  to  support 
the  verdict.  A  hand-car,  weighing  sIje  or 
seven  hundred  pounds,  standing  on  the 
ground  a  quarter  of  auiilo  outside  the  set- 
tled limits  of  the  city,  is  not  of  itself  dan- 
gerous: and  boys  of  sufficient  age  and 
strength  to  lift  It  up  an  embankment 
four  or  five  feet  high  and  place  It  upon 
the  track  are  old  enough  to  fully  under- 
stand and  appreciate  whatever  danger 
there  is  in  running  upon  the  track.  The 
deceased  and  the  other  boys  had  no  right 
to  be  upon  the  defendHnt's  track  meddling 
with  its  property.  They  were  technically 
trespassers,  and  the  defendant  owed  them 
DO  duty  as  in  the  case  of  passengers  or 
employes.  If  the  boys  who  took  this  car 
and  placed  It  on  the  track  had  found  a 
common  wagon  standing  beside  the  road 
and  had  hauled  It  to  the  top  of  a  hill,  re- 
moved or  raised  the  tongue,  and  all  got- 
ten in  und  let  it  run  down  the  hill  at  such 
a  reckless  rate  of  speed  as  to  cause  one  of 
their  number  to  become  so  alarmed  as  to 
jump  or  fall  out  and  get  killed  ;  or  If  they 
had  gone  on  a  nelghlior's  premises  with- 
out permission,  and  while  there  bad  taken 
a  sled  belonging  to  him,  and  engaged 
In  the  amuseuiemt  called  "coasting,"  and 
while  so  engaged  one  of  them  had  fallen 
off  and  been  run  over  and  killed, — It  would 
scarcely  be  contended  that  the  owner  of 
the  wagon  or  sled  would  be  liable  In  dam- 
ages for  the  Injury;  and  yet  In  principle 
those  cases  would  differ  but  little.  If  any, 
from  the  one  under  consideration.  The 
case  of  Railway  Co.  v.  Stout,  17  Wall.  657, 
cited  by  plaintiff,  was  a  case  whereaturn- 


table  was  left  unfastened,  and  a  small  child 
was  injured  while  It  was  being  turned 
around.  The  court  charged  The  jury  in 
that  case  that,  "if  the  turn-table  in  ques- 
tion, in  its  construction  and  the  manner 
In  which  It  was  left,  was  not  dangerous  in 
its  nature,  the  defendants  were  not  liable 
for  negligence;"  and  this  instruction  was 
approved  by  the  supreme  court  of  the 
United  States.  A  machine,  to  be  danger- 
ous in  and  of  Itself,  must  be  of  such  a 
character  that  it  can  only  be  handled  with 
safety  by  persons  of  mature  years  and 
experience.  But  we  think  a  common  hand- 
car, standing  on  the  ground  beside  a  rail- 
road track,  is  not  a  thing  dangerous  In 
and  of  itself,  which  the  railroad  company 
is  required  to  guard  or  lock.  Railroad 
Co.  V.  McLaughlin.  47  III.  265;  Railroad 
Co.  V.  Stumps,  69  III.  414.  We  think  that 
to  leave  the  hand-car  where  it  was  left  In 
this  case,  under  the  circumstauces,  waa 
not  negligence,  and  that  the  verdict  Is  un- 
supported by  the  evidence.  The  cause  Is 
reversed  and  remanded,  and  a  new  trial 
ordered. 

Blackburn  and  Mi.ver,  JJ.,  concur. 


(7  Utah,  487) 

Liter  t.  Ozokeritb  Min.  Co. 

{Supreme  Court  of  CTfah.    Sept  13, 1891.) 

Corporations — Couporate  Existence — Evioexcb 
— EsTOPPEi,  TO  Dent. 

1.  Comp.  Laws  1888,  §  2293,  provides  that  for- 
eign corporations  shall  within  60  days  after  com- 
mencing business  in  the  territory  file  with  the 
secretary  of  the  territory  a  certified  copy  of  tbeir 
articles  of  incorporation,  and  shall  designate 
some  person  residing  in  the  county  where  their 
principal  place  of  business  is  situated,  upon 
whom  process  may  1>e  served,  and  shall  file  the 
same  with  the  secretary,  and  a  coi'.y  of  such  des- 
ignation, duly  certified  by  him,  shall  be  evi- 
dence of  the  appointment  Held,  that  individ- 
uals who  hold  themselves  out  as  a  corporation  by 
complying  with  the  requirements  of  said  section 
will  not  be  permitted  to  deny  their  corporate  ex- 
istence when  sued  by  persons  who  have  acted  in 
good  faith  upon  such  representations,  and  that 
the  certificate  of  the  secretary  of  the  territory  la 
suSlcient  proof  of  the  appointment  of  the  agent 
on  whom  to  serve  process. 

2.  Where  a  witness  testifies  in  an  action 
af^ainst  a  corporation  that  he  is  the  ^gent  of  the 
corporation,  letters  addressed  by  him  to  the 
plaintifl  are  competent  to  prove  Che  employment 
of  the  plaintiH. 

3.  Sup.  Ct  Rule  6,  providing  that  the  ab- 
stract on  appeal  shall  contain  an  Impartial  state- 
ment of  so  much  of  the  transcript  as  may  be  nec- 
essary to  present  fairly  the  points  made  by  the 
exceptions,  must  t)e  complied  with,  or  the  appeal 
will  be  dismissed  in  pursuance  of  rule  8. 

Appeal  from  district  conrt,  Utah  coun- 
ty ;  John  N.  Blackburn,  Justice. 

Action  by  William  Liter  against  the 
Ozokerite  Mining  Company  to  recover  for 
work  done.  There  was  judgment  for 
plaintiff,  and  defendant  appeals.    Atflrmed. 

King  &  Bontz  and  Geo.  Sutherland,  for 
appellant.    M.  M.  KelJos,  tor  respondent. 

Zane.  C.  J.  This  action  waa  brought, 
as  alleged,  to  recover  f950  compensation 
for  labor  performed  by  the  plaintiff  at  the 
instance  of  the  defendant.  The  plaintiff 
alleged  In  his  complaint  that  the  defend- 
ant was  a  corporation  under  the  laws  ot 
the  state  ol  New  York.    Tbia  allegation 
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the  defendant  denied.  To  prove  It  tho 
court  admitted  in  evidence  u  paper  pur- 
porting to  be  a  copy  of  the  certitlcate  ot 
incorporation  ot  the  defendant,  signed 
and  duly  aclcnowledged  by  Jacob  Wal- 
lace, Hibbert  B.  Masters,  and  Charles  H. 
Barkley,  three  of  the  iive  trustees  men- 
tioned therein.  To  these  articles  was  at- 
tached the  following  certificate:  "State 
of  New  York,  Office  of  the  Secretary  of 
State— ss.:  I  have  compared  the  preced- 
ing with  the  original  certificate  of  incor- 
poration of  Ozokerite  Mining  Company, 
with  acknowledgment  thereto  annexed, 
filed  and  recorded  in  this  office  on  the  5th 
day  of  March,  188G;  and  do  hereby  certify 
the  same  to  be  a  correct  transcript  there- 
from, and  of  the  whole  of  the  said  orig- 
inal. Witness  my  hand  and  seal  of  office 
of  tlie  secretary  of  state  at  the  city  of  Al- 
bany, this  30th  day  of  November,  one 
thousand  eight  hundred  and  eighty-six. 
Feedekick  Cook,  Secretary  of  State. 
[Seal.]  "  Also  a  certificate  in  writing,  pur- 
porting to  have  been  made  by  Jacob  Wal- 
lace, president,  and  Charles  H.  Barkley,, 
secretary,  of  the  defendant,  under  its  seal, 
designating  the  plaintiff,  William  U.  Liter, 
as  a  person  on  whom  to  serve  process 
against  the  defendant.  The  following  cer- 
tificate was  also  attached  to  the  copy  of 
the  certificate  of  incorporation:  "Terri- 
tory of  Utah,  Secretary's  OfBce— ss. :  I, 
Elijah  Sells,  secretary  of  the  territory  of 
Utah,  do  hereby  certify  that  the  foregoing 
is  a  full,  true,  and  correct  copy  of  the  char- 
ter and  certificate  of  incorporation  of  the 
Ozokerite  Mining  Company, a  corporation 
organized  under  the  la  ws  of  the  state  ot 
New  York,  and  the  appointment  of  Will- 
iam H.  Liter  agent  for  said  company  to 
accept  service  in  civil  actions;  said  papers 
filed  In  this  office  Pecember  5th,  T886;  afi 
appears  of  record  in  my  office.  In  testi- 
mony whereof  I  have  hereunto  set  my 
hand  and  affixed  the  great  seal  of  the  ter- 
ritory ot  Utah,  this  13th  day  of  November, 
A.  D.  1890.  Elijah  Sells,  Secretary  ot 
Utah  Territory.  [Seal.]"  Other  acts, 
purporting  to behy  Jacob  Wallace  a«  pres- 
ident and  f.'harles  H.  Barkley  as  secre- 
tary of  the  defendant,  were  proven. 

Section  22a3.2  Comp.  Laws  1888,  provides 
that  all  corporations  not  organized  un- 
der the  laws  of  this  territory  shall  within 
60  days  after  commencing  business  therein 
file  with  the  sei-retary  of  the  territory 
certified  copies  of  their  articles  and  certif- 
icate of  incorporation,  and  that  they 
shall  also,  within  60  days  after  commenc- 
ing business,  designate  some  person  resid- 
ing in  the  county  in  which  its  principal 
place  of  business  in  the  territory  is  situ- 
ated, upon  whom  process  may  be  served, 
and  shall  file  the  same  with  such  secre- 
tary :  that  a  copy  of  such  designation  duly 
certified  by  such  secretary  shall  be  evi- 
dence ot  such  appointment,  and  that  serv- 
ice on  such  agent  shall  be  deemed  to  be 
valid.  The  certificates  ot  the  secretary  of 
the  state  of  New  York  and  of  the  territory 
of  Utah  are  evidence  that  the  certificate 
of  Incorporation  ot  the  defendant  appears 
on  the  records  of  that  state  and  this  terri- 
tory. The  certificate  of  the  secretary  of 
the  territory  ia  sufficient  proof  also  of  tiie 
appointment  ot  thepialntlff  usdefendunt's 


agent  on  whom  to  serve  process.  The 
officers  ot  the  defendant,  by  filing  such  ccr- 
tlBcatcs  in  the  office  of  the  secretarj*  of  the 
state  of  New  York  and  in  the  office  ot  the 
secr^-tary  of  this  territory,  and  by  desig- 
nating the  plaintiff  as  itBairent,repre8cut- 
ed  the  defendant  to  be  a  corporation,  and 
held  it  out  to  the  public  as  such.  It  fur- 
ther appears  from  the  transcript  In  this 
case  that  the  plaintiff  was  employed  by 
the  defendant  at  f.^O  per  month  to  look 
after  its  mine  and  other  property,  and 
that  defendant  paid  plaintiff  In  part  there- 
for, and  that  there  is  a  balance  due  the 
latter  tor  services  so  rendered  to  the 
amount  found  by  the  jury.  The  defendant 
represented  to  tlie  public  and  to  the  plain- 
tiff that  it  was  a  corporation,  and  as  such 
employed  him.  It  will  not  be  permitted  to 
escape  liability  upon  the  plea  that  it  was 
not.  "A  person  who  has  contracted  with 
a  corporation  de  facto  claiming  to  have 
been  incorporated  under  the  laws  of  a  for- 
eign state  cannot,  after  the  contract  has 
been  performed  on  the  part  ot  the  corpo- 
ration, impeach  the  validity  of  the  coo- 
tract  upon  the  grounds  that  the  company 
was  Incorporated  without  legislative  au- 
thority, and  that  the  making  of  the  con- 
tract involved  an  unauthorized  exercise  ot 
corporate  power."  2  Mor.  Priv.  Corp.  5 
756.  And  when  individuals  perform  the 
acts  and  observe  the  forms  required  to 
create  private  corporations,  and  cause 
the  evi('ence  thereof  to  be  placed  on  pub- 
lic records  In  pursuance  of  law,  they  will 
not  be  permitted  to  deny  corporate  ex- 
istence when  sued  upon  contract.s  entered 
into  by  Ruch  association  as  a  corporation 
with  persons  acting  in  good  faith  upon 
such  representations  and  appearances. 
The  court  permitted  the  plaintirt  to  in- 
troduce in  evidence  two  letters  addressed 
to  him,  and  signed  by  the  witness  R.  J. 
Krnger.  This  ruling  of  the  court  the  de- 
fendant assigns  as  error.  Kruger  hod  tes- 
tified that  he  was  the  agent  of  the  defend- 
ant. Such  letters  were  compet?nt  and  rel- 
evant evidence  to  prove  the  employment 
of  the  plaintiff  as  alleged  in  bis  complaint. 
The  defendant  also  assigned  as  error  the 
ruling  of  the  court  in  admitting  in  evi- 
dence certain  letters  of  one  J.  Wallace. 
From  the  certificate  of  incorporation  Wal- 
lace apijears  to  have  been  one  of  the  In- 
corporators of  the  defendant,  and  as  pres- 
ident be  designated  the  plaintiff  as  the  de- 
fendant's agent  on  whom  to  serve  process 
in  Utah.  The  defendant  held  him  out  to 
the  public  as  Its  president  and  agent,  and 
will  not  be  heard  to  deny  his  authority  to 
act  for  it,  as  the  evidence  showd  he  did. 
Other  errors  alleged  by  the  defendant 
have  been  carefully  considered  by  the 
court,  and  held  not  to  be  well  assigned. 
In  conclusion  we  feel  It  to  be  our  duty 
to  say  that  the  counsel  for  the  aT)pellant 
In  making  the  abstract  filed  in  this  case 
did  not  comply  with  the  rules  of  this 
court.  The  abstract  in  all  cases  should 
contain  an  impartial  statement  of  so 
much  ot  the  transcript  of  the  record  as 
may  be  necessary  to  present  fairly  the 
points  made  by  the  exceptions  relied  up- 
on, BO  that  the  court,  without  looking  at 
the  transcript,  may  decide  the  case. 
When    the  court  Is  obliged  to  read  the 
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transcript,  thn  examination  ot  the  ab- 
stract la  a  waste  ol  time,  and  the  court 
ought  not  tu  be  bothered  with  it.  An  ab- 
stract ot  any  plead  Ins  or  order  and  ot 
SDch  evidence  as  may  be  pertinent  to  the 
points  relied  upon  should  be  fairly  made, 
and  the  substance  Intelligently  stated. 
Rule  6  ot  this  court  must  beuomplied  with 
hereatcer,  or  the  appeal  in  such  event  will 
be  dismissed  In  pursuance  of  rule  8.  The 
ludgment  ot  the  court  below  Is  affirmed. 

Anderson  and  Miner,  J  J.,  concur. 


(7  Utah,  497) 

Terneb  et  ah  v.  Dunn  et  al. 

(Supreme  Court  oj  Utah.    SepL  12, 1891.) 
Nonsuit— Brjsach  o»  CJontraot— Bvidbnob. 

1.  Aoomplaint  alleged  that  defendant  afoeed 
to  sell  certain  lands  to  plaintiff,  to  be  laid  out 
into  lots  at  plaintiff's  expense,  and  sold  by  him; 
that  defendant  was  to  receive  all  the  proceeds, 
and  make  deeds  to  the  purchasers,  and  that,  when 
a  certain  amount  was  realized  from  such  sales, 
defendant  was  to  convey  the  unsold  remainder  to 
plaintiff:  that  plaintiff  offered  to  plat  and  sell 
said  lands  as  agreed,  but  defendant  would  not 
permit  him  to  do  so.  There  was  no  allegation 
that  plaintiff  had  incurred  any  loss  or  expense  on 
account  of  such  refusal,  nor  was  there  any  evi- 
dence of  damage.  Held,  that  a  nonsuit  was  prop- 
erly granted  under  8  Oomp.  Laws  Utah,  |  SS43, 
subd.  5,  providing  that  a  nonsuit  may  be  entered 
on  defendant's  motion  when  plaintiff  fails  to 
prove  a  sufficient  case  for  the  jury. 

&  tt  is  a  good  defense  to  an  action  for  dam- 
ages for  breach  of  contract  that  it  was  without 
consideration,  was  obtained  by  fraudulent  repre- 
sentations, and  had  been  rescinded  by  mutual 
consent  before  the  breach  occurred. 

3.  In  an  action  on  a  contract  it  Is  proper  to 
require  plaintiff  to  introduce  the  contract  In  evi- 
dence. 

Appeal  from  district  court,  Weber  coun- 
ty; H.  P.  Henderson,  Justice. 

Action  by  B.  Ternes  and  others  against 
J.  F.  Dunn  and  otheni  for  damages  for 
breach  ot  contract.  A  nonsuit  was  grant- 
ed, and  plalntitts  appeal.    Affirmed. 

Evuaa  &  Rogers  &nil  A.G.  Horn,  for  ap- 
pellants.   i'.I/.  H'W/ani5,  tor  respondents. 

Anderson,  J.  The  plaintiffs  and  the  de- 
fendant Chamberlain  were  partners  as 
real-estate  agents  at  Ogden  City,  Utah, 
under  the  firm  name  of  Ternes,  Chamber- 
lain 4fc  Bowen.  The  partnership  having 
been  dissolved  and  settled,  and  Chamber- 
lain, having  refused  to  become  one  ot  the 
plaintiffs,  was  made  a  defendant  in  this 
action.  The  complaint,  which  was  veri- 
fied, alleges  that  the  firm  made  a  contract 
with  the  defendant  Dunn,  whereby  Dunn 
agreed  to  sell  to  the  firm  certain  real 
estate  adjacent  to  the  city  of  t)gden  for 
the  sum  of  ¥7,500.  That  the  Hrm  was  to 
pint  and  layout  the  ground  into  lots,  and 
pay  the  expense  thereof,  and  sell  the  same 
as  soon  as  it  could  be  done,  and  turn  over 
to  Dunn  the  cash  and  mortgages  received 
in  payment  therefor,  and  Dunn  was  to  ex- 
ecute deeds  to  the  purchasers  of  lots  as 
fast  as  the  same  might  be  sold ;  and  aa 
soon  as  the  sum  of  97,500  should  be  paid 
Dunn  outot  thcproceedsof  the  saleuf  lots, 
be  was  to  convey  any  parts  of  said  land 
remaining  unsold  to  the  firm.  That  there- 
after plaintiffs  offered  to  have  the  land 
platted  and  laid  out  Into  lots,  and  to  sell 
aud  disporo  of  them  in  accordance  wltb 


said  agreement,  but  that  tbe  detendani 
Dunn  refused  to  let  them  do  so,  and  re- 
fused to  carry  out  his  part  of  the  agree- 
ment in  any  respect,  to  the  plaintiffs' 
damage  In  tbe  sum  of  S7,000,  for  which 
amount  they  demand  judgment.  The  de- 
fendants filed  their  verified  answer,  deny- 
ing each  and  every  allegation  of  the  com- 
plaint except  the  making  ot  the  agreement 
sued  on ;  and  also  alleged  that  the  same 
was  without  consideration,  and  was  ob- 
tained by  fraud ;  and  that  after  Its  execu- 
tion, and  before  any  breach  of  Its  terms.  It 
was,  by  mutual  agreement  of  the  defend- 
ant Dunn  and  the  said  firm, abandoned 
and  rescinded.  At  the  close  of  the  evi- 
dence for  plaintiffs  tbe  court  discharged 
the  jury  and  entered  a  judgment  ot  non- 
suit against  plaintiffs,  and  plaintiffs  ap- 
peal. 

Appellants  assign  as  error  that  the  court 
erred  In  refusing  plalutlSs'  motion  for 
judgment  on  the  pleadings.  It  Is  sufficient 
tu  say  that  no  such  motion  appears  by 
the  record  to  have  been  made,  but  If  we 
aFBume,  as  counsel  seem  to  concede,  that 
such  a  motion  was  made  and  overruled, 
we  think  there  was  no  error  In  so  doing, 
for,  while  the  answer  may  be  defective  in 
some  particulars,  the  allegations  that  the 
agreement  was  without  consideration, 
and  was  obtained  by  fraudulent  represen- 
tations, aud  that  It  had  been  rescinded  by 
tbe  mutual  consent  of  all  the  parties  to 
it,  constitutes  a  good  defense. 

It  Is  Insisted  that  the  court  erred  In 
gran  tine:  defendants'  motion  for  a  nonsuit 
against  tbe  plaintiffs.  By  subdivision  5, 
§  8343,  2  Corap.  Laws  1888,  it  is  provided 
that  a  Judgment  of  nonsuit  may  be  en- 
tered by  the  court  upon  motion  of  the  de- 
fendant, when  upon  trial  the  plaintiff  tails 
to  prove  a  sufficient  case  for  the  jury. 
The  only  evidence  In  the  record  is  the  con- 
tract sued  on,  aud  proof  of  its  execution 
by  the  defendants.  No  evidence  ot  any 
damage  was  introduced  or  offered  by  the 
plaintiffs.  By  the  contract,  the  plaintiffs 
did  not  become  purchasers  of  the  land  de- 
scribed in  the  contract,  but  merely  tbe 
agents  of  tbe  defendant  Dunn  for  the  sale 
ot  the  land.  It  is  true,  the  contract  pro- 
vides that  "the  party  ot  the  first  part 
hereby  agrees  to  sell  to  the  party  of  the 
second  part,"  etc.,  but  it  does  not  provide 
that  tbe  plaintiffs  are  to  pay  defendant 
Dunn  anything,  except  to  turn  over  to 
him  the  proceeds  of  all  sales  made  by  them 
to  third  parties,  until  the  sum  ot  S7,500 
should  be  paid.  They  do  not  agree  to  pay 
anything  themselves  absolutely  for  tbe 
property,  nor  was  it  to  become  theirs,  but 
the  title  was  to  remain  in  Dunn,  and  he 
was  to  convey  to  persons  vrho  purchased 
from  or  through  the  plaintiffs,  and  receive 
the  proceeds  until  he  had  received  $7,500, 
and  then  he  was  to  convey  any  of  the  land 
or  lots  remaining  unsold.  It  there  should 
be  any,  to  plaintiffs.  No  time  is  fixed 
within  which  the  land  should  be  sold,  nor 
tbe  length  of  time  payments  might  be  de- 
ferred, nor  any  price  at  which  the  lota 
should  be  sold.  The  complaint  does  not 
allege  that  the  plaintiffs  have  paid  out 
any  money  or  performed  any  labor  on  ac- 
count of  the  contract,  nor  that  they  bad 
bad  any  opportunities  to  sell  any  ot  th6 
lots;  nor  does  It  allese  that  tbegrcoold 
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have  realized  $7,500  by  the  sale  ot  iPRsthan 
thew'hule  of  the  land,  and  If  tbey  could 
Diit  they  were  not  damaged;  nor  is  It  al- 
leged the  land  t-ould  have  been  sold  for,  or 
was  wurth,  more  than  was  to  be  paid  for 
it;  nor  JR  it  even  alleged  that  they  could 
have  Bold  the  premises,  or  any  part  there- 
of, at  any  price;  so  that,  although  the 
complaint  avers  plaintiffs  have  been  dam- 
aged :S7,000,It  does  not  state  in  what  man- 
ner they  are  damaged,  nor  any  fact  show- 
ing more  than  nominal  damages.  What, 
then,  was  there  for  the  Jury  to  determine? 
The  must  that  plaintiffs  could  have  re- 
covered, if  anj'tliiug,  under  the  allegations 
of  the  complaint,  would  have  been  merely 
nominal  damages;  but  where  no  greater 
error, if, indeed,  it  was  error  at  all.  Is  com- 
mitted by  the  trial  court  the  ends  of  jus- 
tice do  not  require  that  the  litigation 
Hhould  be  continued,  and  that  the  cause 
be  retried,  for  in  fact  substantlaJ  justice 
has  been  done. 

It  is  also  InslstHd  that  the  court  erred  in 
compelling  the  plaiutiffs  to  introduce  the 
contract  in  evidence.  We  are  unable  to 
understand  how  plaintiffs,  when  suing  on 
a  contract, should  deem  it  error  to  compel 
them  to  Introduce  the  contract  in  evi- 
dence. How  they  could  expect  to  recover 
damages  for  the  breach  of  the  terms  of  a 
contract  without  introducing  the  contract 
in  evidence  we  do  not  understand.  We 
find  no  error  in  tne  record  which  would 
Justify  a  reversal  of  the  cose,  and  the  Judg- 
ment of  the  district  court  is  affirmed. 

Zanr,  C.  J.,  and  Blackbukn,  J.,  concur. 


rrutah,  SO.M 

OltEGON   S.  L.  &  U.  N.  RY.  Co.  V.  MiTCHKLI, 

et  a.1. 
(Supreme  Court  of  Utah.    Sept.  13, 1891.) 

RioHT  OF  Wat — Action  to  Condemn  —  Measuke 
OF  Damages. 
2  Comp.  Laws  Utah,  §  S8a:i,  provides  that  in 
condenmation  proceedings  tbe  damages  "shall  be 
deemed  to  have  accrued  at  the  date  of  the  sum- 
mons. "  HelJ,  in  an  actiun  to  condemn  a  riRht 
of  way  commented  by  summons  against  a  trustee 
In  a  trust-deed,  to  which  tho  owner  afterwards 
became  a  party  defendant  by  amendment  and  vol- 
untary appearance,  that  the  damaftos  should  be 
estimated  as  of  the  date  of  his  appearance. 

Appeal  from  district  court,  Weber  coun- 
ty:  .Iamks  a.  Mfneh,  .Justice. 

Action  by  Oregon  Short  Line  &  Utah 
Northern  liallway  Company  against  F. 
A.  Mitchell  niul  others  to  condemn  a  right 
of  way.  .Indg.Tient  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Willhims  4&  V»n  Cott,  for  appellant. 
Bennett,  Marshall  <&  Bradley,  for  respond- 
ents. 

Bi-ACKBinx,  J.  This  is  a  suit  to  con- 
demn right  of  way  for  a  railroad.  It  waa 
commenced  originally  against  Baron  alone 
as  trustee,  and  summons  issued  December 
24,  18S9.  Afterwards,  August  2.'>,  1890,  the 
Mitchells  were  made  parties  by  stipulation, 
and  they  appeared  without  summons. 
Trial  was  had  February  2,=i,  1891,  and  Judg- 
ment in  favor  of 'icfendants  Mitchell  for 
$1,975  and  costs  and  the  value  of  the  fence, 
lf325.  The  evidence  showed  Mitchells 
owned  the  land,  and  Bacon  had  no  inter- 


est In  it  orJy  as  trustee  In  a  trust-deed  to 
secure  the  payment  of  a  loan  of  $5,600. 
This  was  evidenced  by  a  trust-deed  in 
the  usual  form.  There  is  no  complaint 
that  damages  assessed  are  too  high;  but 
the  plaintiff  and  appellant  complains  ot 
the  instruction  of  the  court  to  the  effect 
that  the  value  of  the  land  and  estimation 
of  damages  should  be  made  as  of  the  date 
of  August  25, 1)^90,  and  contends  that  the 
value  of  the  laud  and  estimation  ot  dam- 
ages should  have  been  made  as  ot  the 
date  ot  the  summons,— December  24, 1889. 
We  think  the  Instruction  was  right.  The 
Mitchells  were  the  only  i>ersons  entitled 
to  damages.  Bacon  had  no  interest  in  the 
damages  whatever,  and  was  properly  a 
party  for  the  purpose  of  seeing  that  the 
security  for  the  loan  he  represented  was 
not  impaired.  If  damages  had  been  al- 
lowed him,  the  Mitchells  would  have  been 
entitled  to  receive  the  full  amount  thereof 
credited  on  their  indebtedness.  For  prac- 
tical purposes,  under  the  eminent  domain 
statutes  of  this  territory,  they  were  the 
owners;  and  the  condemnation  of  tho 
land  by  a  proceeding  in  which  they  were 
not  parties  would  have  been  ot  no  avail, 
and  would  have  given  the  plaintiff  compa- 
ny no  right  to  enter  upon  the  land  and  use 
It  for  tlje  construction  ot  their  railway. 
Hence  they  were  necessary  parties  to  the 
proceedings  of  condemnation.  2  Comp. 
Laws  Utah,  §  3852, provides  that  the  dam- 
ages "shall  be  deemed  to  have  accrued  at 
the  date  of  the  summons."  Summons 
was  issued  against  Bacon  alone  on  De- 
cember 24, 1889,  on  a  complaint  against 
him  alone,  and  afterwards  the  complaint 
was  amended  so  as  to  make  the  Mitchells 
parties,  and  on  August  25, 1890,  they  ap- 
pe»red  and  answered  by  stipulation  with- 
out summons.  It  they  had  not  appeared, 
it  would  have  been  necessary  to  have  is- 
sued summons  to  them  to  make  them 
parties,  and  their  damages  under  the 
statutes  would  have  accrued  as  ot  the 
date  of  the  summons  against  tiiem.  It 
wns  for  the  benefit  ot  the  plaintiff  that 
they  appeared  without  summons,  and,  be- 
cause they  did  that,  is  it  reasonable  that 
they  waived  their  right  to  ha  ve their  dam- 
ages assessed  according  to  law?  These 
views  need  no  authority  in  their  support ; 
they  are  rudimentary.  The  judgment  is 
athrraed. 

Zan'e,  C.  J.,  and  Andekso.v,  J.,  concur. 


(?  titah,  JIO) 

Nichols  ef  al.  v.  U.nion  Pac.  Ry.  (.'o. 

(Supreme  Court  of  Utah.    Sept.  18, 1891.) 

Carrier.s— Ejection  of  Passexqer— Stoppino 
Place— IxTKHEST  on  Damaoesi. 

1.  Under  Comp. Laws  Utah.J  2S.>4,whlrh  pro- 
vides that  "any  passenger  who  refuses  to  prepay 
bis  fare  or  toll  on  demand  may  be  put  off  the  cars 
at  any  stopping  place  the  conductor  or  employe  of 
the  comi>any  may  elect, "  the  company  has  no 
right  to  eject  a  passenger  for  non-payment  of 
fare  except  at  a  stopping  place. 

2.  In  an  action  against  a  railroad  company  for 
ejecting  plaintiff  from  its  cars  for  non-payment 
of  fare,  the  recovery  is  for  unliquidated  damages, 
and  it  Is  error  to  charge  that  interest  should  be 
added. 

Appeal  from  district  court,  Weber  conn- 
ty ;  James  A.  Minbb,  Justice. 
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Action  by  Thurea  Nichols  and  Gordon 
Nlctaola,  her  husband,  against  the  Union 
Pacific  Railway  Company,  for  electlnjs 
Buid  Thursa  Nichols  from  defendant's 
train.  Judgnrient  for  plaintiffs.  Defend- 
ant appeals.     Modified. 

WllllHms  &  Van  Cott,  for  appellant. 
Maloney  &  Perkins,  for  respondents. 

Blackburn,  J.  This  suit  Is  brought  to 
recover  damages  for  ejecting  the  plaintiff 
Thursa  Nichols  from  defendant's  cars 
while  riding  as  a  passenger.  8he  was  rid- 
ing from  Hot  Springs,  Dtah,  to  Wlllard 
station.  The  facts  developed  at  the  trial 
are  substantially  as  follows:  She  had 
ridden  In  defendant's  cars  from  Salt  Lake 
City  to  Hot  Springs  on  a  ticket  to  Hot 
Springs.  Siie  continued  on  the  train  be- 
yond, and  wanted  to  go  to  Wlllard  sta- 
tion. The  conductor  asked  for  her  fare 
when  the  train  had  passed  Hot  Springs 
about  one  and  a  halt  miles.  She  offered 
bini  25  cents,  the  regular  fare  from  Hot 
Springs  to  ■Wlllard.  He  refused  to  accept 
It,  and  said  It  was  50  cbnts  when  paid  on 
the  train,  and  told  her  she  must  pay  50 
cent«  or  get  off.  That  she  did  not  do.  and 
he  stopped  the  train,  and  caused  her  to 
get  off,  and  treated  her  very  abruptly. 
The  verdict  of  the  jury  was  for  f  175,  and 
*42  interest  from  October  10,  185)0.  The 
defendant  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  It  appeals. 

Many  errors  are  assigned  for  reversal, 
but  only  twoareinsisted  upon  in  the  areu- 
ment,  and  we  do  not  deem  it  necessa- 
ry to  consider  the  others.  They  are:  (1) 
The  court  erred  in  charging  the  jury  that 
the  appellant  could  only  eject  passengers 
at  a  station  or  stopping  place  for  non- 
payment of  fare.  (2)  Tlie  court  erred  in 
charging  the  jury  that  Interest  should  be 
added  to  the  damages  at  the  rate  of  S  per 
cent,  per  annum. 

The  first  of  these  contentions  is  untena- 
ble. The  statute  of  the  territory  Is: 
"Any  passenKer  who  refuses  to  prepay 
his  fare  or  toll  on  demand  may  be  put  off 
the  cars  at  any  stopping  place  the  con- 
ductor or  employe  of  the  company  may 
elect."  Comp.  Laws,  §  2:154.  If  before 
that  statute  was  passed  the  company 
had  not  tbe  right  to  eject  a  passenger  who 
refused  to  pay  bis  fare  on  demnnd,  It  irave 
it  the  right,  but  limited  its  exercise  to  a 
stopping  place.  Hit  had  the  right,  in  that 
case  the  statute  would  be  entirely  mean- 
ingless, unless  It  is  a  liniitation  of  the 
right  to  a  stopping  place.  Before  the 
passage  of  this  statute,  any  common  car- 
rier had  the  right  to  refuse  to  carry  pas- 
sengers unless  they  paid  their  fare  on  de- 
mand, and  to  exclude  from  their  velilcles 
of  transportation  any  person  who  refused 
to  pay.  Kuilroad  Co.  v.  Rogers,  28  Ind.  1. 
What,  then,  could  this  statute  have  been 
enacted  for,  unless  it  was  to  prevent  rail- 
road emploj-es  from  ejecting  passengers 
who  refused  to  pay  their  fare  from  the 
cars  except  at  stopping  places?  Tb«refore 
we  think  the  instruction  complained  of 
correctly  states  tbe  law.  There  Is  a  stat- 
ute of  the  state  of  Illinois  as  follows:  "It 
any  passenger  shall  refuse  to  pay  his  fare 


or  toll.  It  shall  be  lawful  for  the  condnct- 
or  of  the  train  and  the  servants  of  the 
corporation  to  put  him  out  of  the  cars  at 
any  usual  stopping  place  the  conductor 
shall  select."  It  will  be  seen  by  a  com- 
parison of  those  two  statutes  that  they 
mean  precisely  the  same  thing.  The  su- 
preme court  of  Illinois  in  Railroad  Co.  v. 
Parks,  IS  111.  460,  held  that  the  meaning 
of  the  Illinois  statute  Is  that  the  em- 
ployes of  the  railway  eompanj-  had  no 
right  to  eject  passengers  from  the  cars  for 
refusal  to  pay  fare  only  at  usual  stopping 
places,  and  that  court  has  adhered  to 
that  decision  In  many  subsequent  cases. 
We  have  no  doubt  that  the  true  interpre- 
tation of  the  Utah  statute  Is  that  the 
company  has  no  right  to  eject  a  passenger 
from  the  cars  for  non-payment  of  fare,  ex- 
cept at  a  stopping  place. 

The  second  contention  Is  that  the  court 
erred  in  instructing  the  jury  to  add  inter- 
est to  damages  from  October  10th  nntll 
the  da.y  of  the  trial.  We  know  of  no  au- 
thority for  addinginterest  to nnllqnldated 
damages  in  a  case  like  this.  We  have  been 
cited  to  none,  and  we  are  persuaded  there 
is  none.  The  jury  found  f  42  Interest  in 
this  case,  which  should  be  remitted  from 
the  judgment.  The  judgment  is  affirmed, 
less  f  42  Interest.  We  think  the  respond- 
ent should  pay  the  costs  of  this  court. 

Zane,  C.  J.,  and  .\ndkhson,  J.,  concur. 

(7  Utah,  S13) 

RoTCH  V.  Hamii.to.n  et  al. 
(Supreme  Court  of  Utah.    Sept.  12, 1891.) 
RECoun  ox  Appeal— DiaMtssAL. 
An  uppeal  will  bo  dismissed  under  8Comp. 
I^aws,  §   36.5U,   requiring   dismissal    if   appellant 
fails  to  furnish  the   requisite   papers,  where  the 
only  paper  filed  is  ono  purportiui;  to  be  a  state- 
ment on  motion  for  a  new  trial   and  on  appeal, 
which  is  full  of  erasures  and  Interlineations,  and 
which  does  not  contain  the  pleadings  and  orders 
ot  tho  court,  but  is  merely  indorsed  by  tho  referee 
as  the  evidence  in  the  case  pertinent  to  the  spec- 
ifications of  error. 

Appeal  from  district  court.  Salt  Lake 
county;  T.  J.  Andrrson,  Justice. 

J.  G.  S'jtheiinntl,  for  appellant.  Arthur 
Brown,  for  respondent. 

Pkr  Curiam.  In  tlris  case  no  transcript 
ot  tbe  record  has  been  filed.  There  is  a 
paper  filed  purporting  to  be  a  statement 
on  motion  for  a  new  trial  and  on  appeal. 
It  Is  full  of  erasures,  and  there  are  many 
interlineations.  The  jileadingsand  orders 
ot  tbe  court  are  not  in  it.  It  is  indorsed 
by  the  referee  as  the  evidence  in  tbe  case 
pertinent  to  the  Hpeciflcation»  of  error. 
The  transcript  should  be  a  ctfpy  certified 
by  the  clerk  of  the  court  where  the  trial  la 
had  to  be  a  copy  otthe  entire  record  in 
the  case.  This  paper  seems  to  be  tbe  orig- 
inal paper  tiled  in  the  district  clerk's  office. 
It  does  not  give  a  full  history  of  tbe  case, 
nor  does  the  abstract.  This  appeal  Is 
therefore  dismissed,  on  the  motion  of  this 
court.    2  Comp.  Laws,  §  3050.^ 

<2  Comp.  Laws  Utah,  $9630,  requires  dismissal 
of  an  appeal  if  appellant  fails  to  furnish  the  req- 
uisite papers. 
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Victoria  Copper  Min.  Co.  v.  Haws  et  al. 

(Supreme  Court  of  Utah.    Sept  13, 1891.) 

Appeal, — ^Rbvibw — Weight  of  Eviobkcb  —  Tbiai.' 

BY  THE  Court. 

1.  The  reception  of  improper  evidence  is  not 
reversible  error  where  the  trial  was  by  the  court, 
and  there  was  a  clear  preponderance  ot  compe- 
tent testimony,  since  it  will  be  presumed  that  the 
judge  disregarded  such  evidence  and  tried  the 
case  on  proper  testimony  only. 

2.  Where  the  evidence  is  conflicting,  and  the 
abstract  of  the  trial  in  the  lower  court  without  a 
jury  is  imperfect,  the  judgment  will  not  be  dis- 
turbed on  appeal. 

Appeal  from  district  court,  Salt  Lake 
county;  T.  J.  A."«deh80n,  Justice. 

Action  by  Victoria  Copper  MInlne  Com- 
pany against  WllllaTu  Haws  et  al.  to  re- 
cover poBsesBlon  of  certaiu  mining  claims. 
Judgment  was  rendered  for  plaintiff.  De- 
fendants appeal.     Afllrmed. 

Bennett,  Marshall  A  Bradley,  for  appel- 
lants.   Cbas.  C.  Dey,  for  respondent. 

Blackbdbn,  J.  The  abstractln  this  case 
is  very  imperfect.  The  names  of  the  par- 
ties defendant  are  not  set  out.  It  does 
not  purport  to  be  an  abstract  of  all  the 
evidence  given  at  the  trial.  It  assigns  er- 
rors In  the  findings  of  tact  by  the  trial 
court  by  numbers,  without  setting  out 
the  findings.  It  only  gives  the  findings  as 
a  whole,  without  designating  them  by 
numbers.  The  purpose  of  an  abstract  of 
thfi  record  Is  to  enable  the  court  of  ap- 
peals to  decide  the  case  without  the  labor 
of  the  examinati<m  ot  a  voluminous  rec- 
ord. This  abstract  only  Increases,  In- 
stead ot  lessening,  the  labor  of  the  court. 
This  suit  was  brought  to  recover  the  pos- 
session of  two  mining  claims,  the  Copper 
the  Ace,  and  the  Antletam,  and  tor  dam- 
ages, and  was  tried  by  the  court  without 
a  jury,  a  jury  being  waived.  The  court 
found  tor  the  plaintiff  company,  and  ren- 
dered Judgment  accordingly.  The  defend- 
ants made  amotion  for  a  new  trial,  which 
was  overruled,  and  defendants  appealed 
both  from  the  order  overrnllngthemotlon 
lor  a  new  trial  and  the  Judgment,  and  as- 
signed many  reasons  lor  revcrsiug  the 
judgment,  to- wit,  errors  ot  law,  la  this: 
that  improper,  Irrelevant, immaterial,  and 
incompetent  evidence  was  heard  by  the 
court,  some  of  which  was  admitted  sub- 
iev.x.  to  the  objections,  and  to  some  the 
objections  were  overruled.  When  the 
judge  tries  a  case  without  a  Jury,  it  Is  not 
a  reversible  error  to  admit  Incompetent, 
Irrelevant,  or  immaterial  evidence;  lor  he 
decides  the  case  on  the  proper  testimony 
only,  and  disregards  entirely  that  which 
Is  incompetent,  irrelevant,  and  immate- 
rial. "When  a  clear  pi-eponderanre  of  com- 
petent, relevant,  and  material  evidence 
supports  the  flndings,  this  court  will  not 
reverse  because  of  errors  of  the  court  be- 
low In  admitting  invompotent,  irrelevant, 
or  Immaterial  evidonce,  for  the  presump- 
tion in  such  easels  that  it  was  wholly  dis- 
regarded. Insurance  Co.  v.  Friedentlial, 
(Colo.)  2rPac.  Rep.  88.  This  disposes  of 
all  the  exceptions  taken  to  the  reception 
ot  evidence  clalme<l  to  bo  improper. 

We  have  carefully  looked  through  the 
record,  and  considered  all  the  evidence, 
and  although  we  are  not  entirely  satisfied 
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with  the  findings  ot  the  trial  court,  yet 
we  cannot  say  as  a  matter  of  law  that 
they  are  wrong.  There  isenoughevlflence 
in  the  record.  If  true,  to  support  the  find- 
ings and  judgment.  It  is  very  contradict- 
ory, and  we  think  the  trial  judge,  who 
•»aw  the  witnesses  on  the  stand,  and  no- 
ticed their  manner  andbearing,  anddoubt- 
less  attended  closely  to  all  the  surround- 
ings, is  better  qualified  to  judge  of  what 
testimony  is  truthful  than  this  court,  who 
has  only  an  imperfect  abstract  of  it  In  the 
record.  One  witness  testifies  in  detail  to 
all  the  circumstances  of  locating  the 
claims,  and.  If  what  he  says  he  did  was 
really  done,  the  location  of  the  claim  was 
complete.  The  defendant  Haws  looked 
for  stakes  afterwards,  but  did  not  find 
any,  and  so  said  several  witnesses.  But 
Haws  quit  work  tor  the  plaintiff  com- 
pany on  the  claims  a  very  few  days  before 
he  attempted  to  relocate  them,  and  It  Is 
not  at  all  improbable  that  a  man  who  will 
not  see  stakes  when  he  is  looking  tor 
them,  will  deliberately  undertake,  while  In 
bis  pay,  to  appropriate  his  employer's 
property  to  his  own  use.  Again,  it  Is  not 
disputed  that  the  defendant  Haws  took 
possession  of  the  property,  and  ousted  the 
plaintiff,  while  Its  agents  were  actually 
working  on  the  claims.  We  do  not  think 
we  ought  to  reverse  the  Judgment  because, 
it  la  alleged,  it  is  not  supported  by  the  ev- 
idence; because  we  think  that  a  clear  pre- 
ponderance ol  the  evidencedoes  support  It. 
A  further  view  of  the  evidence  would  be 
profitless. 

Another  contention  ot  the  defendants  is 
that  the  court,  In  this  case,  during  the 
progress  of  the  trial,  received  certain  evi- 
dence subject  to  the  objections  of  the  de- 
fendants, and  did  not  afterwards  specific- 
ally rule  upon  these  objections,  and  left 
the  contestants  In  doubt  as  to  whether 
he  considered  such  evidence  in  making  his 
Judgment.  Many  authorities  are  cited  in 
support  ot  this  contention.  It  is  fully  sup- 
ported by  Californlan  authorities,  but  no 
other  is  cited  in  its  support.  This  ques- 
tion need  not  be  passed  upon  In  this  case, 
for  the  neglect  to  decide  each  ot  the  objec- 
tions made  to  the  testimony  would  and 
could  not  have  changed  the  result.  And 
if  It  was  error  In  this  case  It  was  harmless, 
for  which  an  appellate  court  will  not  re- 
verse; lor.  If  the  trial  court  believes  the 
competent  evidence,  unobjected  to,  intro- 
duced by  the  plaintiff,  he  most  have  de- 
cided as  he  did,  and  it  cooid  make  no  dif- 
ference which  way  he  decided  the  question 
of  the  admissibility  of  the  evidence  object- 
ed to.  Wo  see  no  error  in  the  record  that 
Justifies  a  reversal.  Therefore  the  judg- 
ment is  alflrmed. 

Za.ne,  C.  J.,  and  Miner,  J.,  concur. 


(7  Utah,  MO) 

Kelsey  et  al.  v.  Chowtheh  et  al. 

(Supreme  Court  of  Utah.     Sept.  13, 1891.) 

Specific  Perfobmaxce — ^Relinquishment  or 

DOWBR. 

1.  Where  a  vendor  contracts  to  sell  laud, 
agreeing  to  furnish  an  abstract  of  title,  and  the 
vondee  is  to  have  80  days  to  examine  the  title 
and  pay  the  balance  ot  the  purchase  money,  the 
tender  of  the  purchase  morey  en  the  t^.\^ty  first 
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day  Is  too  late,  and  speclflo  performance  of  the 
contract  will  not  be  enforced  aKainst  the  vendor, 
though  be  did  not  furnish  the  abstract  of  title 
within  the  80  davs. 

3.  A  court  or  eaulty  has  no  power  to  oompel 
a  wile  to  relinquish  her  dower  under  a  contract 
of  her  husband  to  sell  the  land. 

Appeal  from  dlRtrict  court.  Salt  Lake 
county;  Elliot  Samfoiu)  and  T.  J.  An- 
derson, Juatlces. 

Suit  In  equity  by  Lewis  P.  Kelsey  and 
J.  K.  Gillespie  aKQlnut  W.  J.  Crow^tber,  J. 
T.  Lynrh,  and  William  GlaBsman,  to  en- 
forceaHpeclficperlormanceof  a  contract  to 
sell  land.  Complaint  was  dlamlased,  and 
plaintiffs  appeal.    Afflrined. 

P.  L.  WiJllams,  WaIdemarVanCott,aQA 
O.  W.  Powers,  for  appellants.  Arthur 
Brown,  for  respondeats. 

Blackbxjbn,  J.  This  is  a  salt  In  equity 
to  enforce  the  speclflc  performance  of  the 
following  contract:  "Halt  Lake,  Utah, 
September  13, 1887.  Received  of  Lewia  P. 
Kelsey  and  J.  K.  Gillespie  the  sum  of  fifty 
dollars,  being  part  consideration  of  the 
puT^-ba^ie  price,  to-wit,  f  2,750.00,  at  which 
the  undersigned  agreeu  and  coutractit  to 
Bell,  and  by  good  and  sutflclent  warranty 
deed  convey, free  ot  allliens.to  said  Kelsey 
&  GlUesple,  the  toUuwing  deHcribed  lot  of 
ground,  to-wIt:  The  east  thirty  (30)  acres 
of  the  south  half  of  the  south-west  quar- 
ter of  section  three,  (3)  township  one  (1) 
south,  ot  range  one  (1)  west,  of  Salt  Lake 
meridian.  Said  purchaser  to  have  alter 
this  date  thirty  (30)  days  for  the  examina- 
tion ot  the  title  ot  said  premises,  and.  In 
case  Bald  title  Is  adversely  reported  on  by 
the  attorneys  of  the  said  purchesers,  then 
the  said  part  consideration  hereby  receipt- 
ed shall  be  at  once  returned  to  said  pur- 
chasers; but  It  said  title  Is  approved  I 
hereby  contract  and  agree  to  and  with 
said  Kelsey  &  Gillespie  that  I  will  at  once, 
on  the  payment  of  said  balance  ot  agreed 
purchase  money,  to-wlt,  $2,700.00,  duly 
execute,  sign,  and  acknowledji^e  a  full  and 
perfect  warranty  deed  conveying  to  said 
purchasers  theentire  title  tosaid  premises, 
and  I  agree  to  at  nnce  turnlsh  an  abstract 
ot  title  to  said  premises  and  other  needful 
papers."  The  complaint  alleges  a  tender 
of  the  money,  although  an  abstract  was 
not  furnished,  a  demand  tor  a  deed,  and 
the  failure  to  make  same.  The  answer 
Is  a  specific  denial  ot  the  allegations  ot  the 
complaint.  A  trial  was  had  by  the  court, 
findings  ot  fact,  and  a  Judgment  that  the 
complaint  be  dismissed,  from  which  Judg- 
ment the  plaintiffs  appeal.  The  testimony 
is  all  in  the  record,  and  we  du  not  deem 
it  important  to  review  the  findings  ot  tact 
made  by  the  trial  court.  The  claim  ot  the 
appellants  Is  that  the  evidence  does  not 
Justify  the  Judgment.  It  shows  that  the 
contract  was  signed  and  delivered  on  the 
I3th  day  ot  September,  1S87 ;  that  the  de- 
fendants failed  altogether  to  furnish  an 
abstract;  that  at  no  time  within  the  30 
days  did  the  plaintiffs  offer  to  pay  the 
purchase  money  and  demand  a  deed,  but 
on  the  Slat  day,  October  14,1887,  defendant 
CrowtbKrwent  to  the  office  ot  plaintiffs, 
and  told  Kelsey,  one  of  the  plaintiffs,  that 
he  did  not  comeround  yesterday,  and  that 
his  time  was  up,  and  Kelsey  said  that  he 


had  forsotten  It,  and  Crowther  tnrthei 
told  him  that  he  bad  forfeited  his  $60; 
but  he  further  said— but  this  Kelsey  denies 
—he  offered  him  back  the  $60.  This  oc< 
curred  on  the  street  in  front  of  the  office 
ot  plaintiffs,  Crowther  being  In  his  buggy 
with  his  wife;  and  Kelsey  went  immedi- 
ately Into  his  office,  and  brought  a  bag 
with  money  In  it,  and  said,  "Here  is  your 
money,"  but  Crowther  drove  oft.  and  re- 
fused to  wait.  Kelsey  says  the  amount 
of  money  required  was  in  the  bag.  Kelsey 
further  says  that  the  offer  of  the  money 
was  on  the  condition  that  Crowtber's  wife 
would  also  sign  the  deed.  We  think  this 
judgment  must  be  affirmed. 

1.  The  coutract  is  an  option.  Theplatn- 
tlBs  had  80  days  in  which  to  teuder  the 
money  and  demand  a  deed.  By  the  terms 
ot  the  contract  they  did  not  have  31  days, 
and,  having  failed  in  that  time  to  tender 
the  money,  they  lost  their  right  to  enforce 
the  contract.  Nor  do  we  think  the  failure 
of  the  defendant  to  lumish  an  abstract  ex> 
tended  the  time.  It  mignt  make  bim  liable 
tor  damages,  but  not  enlarge  or  cbanae 
the  terms  of  the  contract. 

2.  It  does  not  appear  from  the  evidence 
in  this  case  that  the  plaintiffs  have  not  a 
full  and  complete  remedy  at  law  for  all 
the  damages  they  may  have  suffered  by 
reason  of  any  and  all  breaches  of  this  con- 
tract, if  any  were  committed  by  the 
defendant  Crowther;  and  asa  rule  specific 
performance  of  contracts  is  not  enforced 
In  equity,  where  the  parties  Injured  by 
breach  of  contract  can  be  completely  com- 
pensated in  a  suit  at  law. 

3.  The  plaintiff  Kelsey  says  that  be 
offered  the  money  on  the  cundltiun  that 
the  wife  ot  the  defendant  Crowther  would 
sign  the  deed.  A  husband  cannot  con- 
tract away  his  wife's  right  ot  dower.  A 
court  of  equity  has  no  power  on  the  hus- 
band's coutract  to  compel  a  wife  to  relin- 
quish her  dower  rights.  Therefore  the 
offer  of  the  money  was  upon  a  cocditlon 
that  could  not  be  complied  with, and  that 
was  not  obligatory  upon  the  defendant, 
and  that  a  court  of  equity  could  not  en- 
force, and  was  no  offer  at  all.  3  Pom. 
Eq.  Jur.  §1400  et  seq.  We  see  no  reason 
tor  the  reversal  ot  this  Judgment.  Itia 
therefore  affirmed. 

Zane,  C.  J.,  and  Miner,  J.,  concur. 
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(Supreme  Court  of  Colorado.    June  18, 1891. 

Action  on  Note — EIstoppbi.  to  Dsnt  £xsout>  .s 

— sllenob  as  evidencb. 

1.  "He  who  is  silent  appears  to  consent,"  to 
a  rule  havics  many  exceptions  and  qualifications, 
and  is  to  bo  considered  with  more  or  less  cau- 
tion, according  to  the  circumstances  of  the  case. 

8.  In  a  suit  upon  a  promissory  note  by  the 
payee  against  one  whose  name  was  signed  were- 
to  as  maker,  the  only  defense  pleaded  was  tba 
non-execution  of  the  note.  The  tesi  -nony  tended 
to  show  that  the  payee  took  the  uc.o  believing 
the  signature  of  defendant  to  be  genuine;  that 
defendant  was  notified  by  the  payee  holding  the 
note  that  the  same  was  about  to  become  due,  and 
that  defendant  paid  no  attention  to  the  notloa; 
that  the  payee  presented  the  note  shortly  attar 
its  maturity  to  defendant  in  person  for  payment, 
and  that  defendant  looked  at  the  note,  bat  sold 
nothing  special,  did  not  deny  its  execution;  that 
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defeodant  did  not  testify  at  the  trial,  nor  offer 
any  excuse  for  not  testlfyinR.  Held  (i)  that  the 
silence  of  defendant,  under  the  circumstances, 
vna  legitimate  evidence  in  behalf  of  plalntifT, 
tending;  to  prove  the  execution  of  the  note  by  de- 
fendant or  by  bis  authority ;  (2)  that  declarations 
of  defendant,  made  to  third  parties  shortly  after 
the  note  matured,  that  he  was  allowing  a  certain 
person  to  use  defendant's  name  for  small  amounts, 
were  competent  evidence  in  behalf  of  plaintiff 
for  the  same  purpose;  (8)  that  the  sworn  answer 
of  defendant,  denying  the  execution  of  the  note, 
was  not  in  uny  sense  evidence  in  the  case ;  (4) 
that,  in  the  absence  of  evidence  in  behalf  of  de- 
fendant, the  finding  of  the  issue  in  favor  of  plain- 
tiff upon  the  evidence  aforesaid  could  not  be  dis- 
turbed by  the  appellate  court. 
(SyUubus  by  the  Court.) 

Appeal  from  superior  court  of  Denver; 
Mrkrick  a.  Bogbrb,  Judge. 

Action  by  the  Union  Bank  of  Denver 
against  Charles  H.  Scott  and  Wilbur  C. 
LiOthrop.  upon  a  promiasory  note,  dated 
June  9. 1885,  payable  60  days  after  date, 
alleged  to  have  been  executed  by  them  In 
favor  of  the  bank  for  the  sum  of  9300,  with 
interest.  Judgment  for  plaintiff.  Defend- 
ant Lotbrop  appeals.    Affirmed. 

The  defendant  Scott  made  no  defense. 
The  defendant  Lothrop  answered,  deny- 
ing the  execution  of  the  note,  and  alleging 
that  it  any  such  note  was  executed  the 
signature  of  his  name  thereto  was  not 
genuine, but  aforgery.  This  was  the  only 
defense  Interpoued.  Plaintiff  filed  two 
replications.  The  first  Is,  In  form,  tech- 
nically speaking,  a  replication  of  estoppel 
ia  pais.  It  avers  in  substance  that  defend- 
ant,  by  reason  of  certain  conduct  on  his 
part  In  relation  to  the  note,  ought  to  be 
precluded  from  denying  Its  execution. 
Certain  other  matters,  to  the  efleot  that 
plaintiff  had  been  specially  injured  by  de- 
fendant's said  conduct,  are  also  specially 
set  forth  In  the  replication.  The  second 
replication  avers  In  effect  that  Lotbrop 
authorized  and  empowered  Scott,  his  co- 
defendant,  to  sign  his  (Lothrup'sl  name 
to  the  note,  and  that  the  same  was  so 
signed  with  his  knowledge  and  consent. 
The  trial  was  to  the  court  without  a  Jury, 
resulting  in  a  finding  and  judgment  for 
plaintiff.    The  defendant  Lothrop  appeals. 

IV.  B.  Mills,  tor  appellant.  Sam  P.  Rose 
and  Milton  G.  Cage,  for  appellee. 

Elliott,  J.,  {titter  stating  the  facta.) 
The  assignments  of  error  are  numerous; 
but  the  principal  one  necessary  to  be  con- 
sidered is  the  alleged  Insnfflciency  of  the  evi- 
dence to  warrant  the  finding  and  judg- 
ment of  the  court.  The  evidence  was 
quit«  meager.  Neither  Mr.  Scott  nur  Mr. 
Lothrop  testified  at  the  trial.  Mr.  Todd, 
cashier  of  the  plaintiff  banic,  testified  tliat 
he  took  the  note  believing  Lothrop's  sig- 
nature thereto  to  be  genuine,  but  he 
would  not  swear  to  Its  genuineness  on 
the  trial.  He  further  testified  that  short- 
ly after  the  note  became  due  he  called  Mr. 
Lothrop's  attention  tu  the  note  at  the 
bank,  showing  him  two  notes,  each  for 
$800,  one  due  in  SO  days  after  date  and  the 
other,  the  note  in  suit,  both  purporting 
to  have  been  executed  by  Lothrop  and 
Scott ;  tlMt  Mr.  Lothrop  did  not  deny  his 
signature  to  either  of  the  notes ;  that  he 
looked  at  them,  but  said  nothing  special ; 


did  not  say  that  the  notes,  or  either  of 
them,  were  forgeries.  Mr.  Eoeschlaub,  a 
clerk  In  plaintiff's  bank,  testified  in  sub- 
stance that  notice  was  sent  to  Mr.  Lothrop 
through  the  mall,  properly  addressed, 
with  postage  prepaid,  shortly  before  the 
note  In  suit  became  due,  calling  his  atten- 
tion to  the  note  and  the  time  of  Its  ma- 
turity, as  is  the  custom  with  banks;  that 
on  the  envelope  in  which  the  notice  was 
inclosed  was  a  printed  I'equest  to  return 
to  the  bank  if  not  called  for  in  10  days, 
and  that  It  was  not  returned.  Mr.  Eoe- 
Hchlaub  also  corroborated  In  substance 
Mr.  Todd's  testimony  about  the  presenta- 
tion of  the  two  notes  to  Mr.  Lothrop,  and 
further  testified  that  shortly  after  such 
presentation  the  30-day  note  was  paid, 
and  that  a  small  amount  was  paid  on  the 
note  in  suit,  the  pa.vments  being  made  by 
Scott.  Mr.  Schooly  testified  in  behalf  of 
plnlntlff  that  he  had  a  talk  with  Mr.  Lo- 
throp some  time  In  October,  1S85,  In  which 
he  called  Mr.  Lothrop's  attention  to  the 
fact  that  certain  notes  were  being  offered 
in  the  market  with  his  and  Scott's  names 
signed  to  them,  and  asked  it  the  notes 
were  all  right;  that  Lothrop  said  they 
were,— he  bad  been  helping  Scott  some; 
that  Scott  needed  money,  and  that  he 
was  allowing  htm  to  use  his  name  for 
small  amounts,  and  that  the  notes  would 
be  taken  care  of.  and  that  Scott  was  all 
right.  Schooly  further  testified  that  he 
told  Lothrop  his  notes  were  around  al- 
most every  day;  that  Lothrop  said  he 
would  seeScott  about  it;  said  he  was  not 
flooding  the  market  with  notes;  said  he 
was  going  to  see  Scott  and  put  a  stop  to 
It.  The  testimony  of  Mr.  Legge  was  not 
particularly  important,  though  to  a  cer- 
tain extent  It  corroborated  the  testimony 
of  the  other  witnesses  in  relation  to  Mr. 
Lothrop's  conduct  when  spoken  to  con- 
cerning notes  in  circulation  purporting  to 
have  been  signed  by  himself  and  Mr.  Scott. 
It  Is  contended  that  the  testimony  of 
Schooly  and  Leggre  was  not  competent 
under  the  Issues;  but  we  are  of  opinion 
that  plaintiff  had  a  right  to  introduce  the 
evidence  as  tending  to  show  that  Mr. 
Lothrop  had  authorlEed  Scott  to  sign  his 
(Lothrop's)  name  to  promissory  notes 
like  the  one  in  salt,  and  put  the  same  in 
circulation.  The  weight  of  such  evidence 
may  have  been  slight,  but  the  weight  is 
not  for  our  consideration  on  this  review. 
Under  the  issues  the  burden  was  upon 
plalntiR  to  establish  by  a  preponderance 
of  the  evidence  either  (1)  that  Lothrop  ex- 
ecuted the  note;  or  (2)  that  he  was 
estopped  by  his  conduct  from  denying 
that  he  bad  executed  it.  If  plaintiff  suc- 
ceeded in  establishing  afilrmatlvely  either 
of  these  propositions,  he  was  entitled  to  re- 
cover. The  testimony  olTodd,  Roeschlaub, 
Schooly,  and  Legge  tended  to  prove 
that  Lotbrop  eitherexecutedthe  note  him- 
self, or,  what  is  the  same  In  law,  author- 
ised Scott  to  execute  it  for  him.  By  the 
testimony  of  these  witnesses  plaintltt 
made  out  a  prima  facie  case.  No  evidence 
whatever  was  produced  In  behalf  of  de- 
fendant. We  need  not,  therefore,  consider 
the  sufficiency  of  the  replication  of  estoppel 
as  a  matter  of  law,  or  the  evidence  In  su])- 
port  thereof  as  a  matter  of  fact.    The  de- 
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feidnnt  Lothrop  flld  not  testify  In  the 
case,  nor  was  his  failure  to  testify  in  any 
■way  explained.  His  silence  at  the  trial, 
considered  in  connection  with  his  previ- 
ous conduct  in  relation  to  the  note  in 
controversy,  fully  warrants  the  applica- 
tion of  the  Iej?al  maxim,  qnl  tncet  conseat- 
ire  ridetur.  Starkie,  Ev.  (7th  Amer.  Ed.) 
575,  937;  Id.  (10th  Amer.  Ed.)  861;  Stimson 
V.  VromHn,99  N.  Y.  82, 1  N.  E.  Rep.  147; 
McClenkan  v.  McMillan,  6  Pa.  St.  366;  1 
Greenl.  Ev.  §§  197-199.  and  notes;  2  Whart. 
Ev.  §  1136  et  seq.;  1  Phil.  Ev.  §§  436-445. 
The  general  rule,  "He  who  is  silent  ap- 
pears to  consent,"  undoubtedly  has  man.y 
exceptiouB  and  qualifications,  and  is  al- 
ways to  be  considered  with  more  or  less 
caution,  according  to  the  circumstances 
of  tiie  case.  In  the  trial  of  this  cause, 
however,  there  can  be  no  doubt  that  it 
was  peculiarly  applicable.  The  subject 
was  one  of  common  business  experience. 
The  notice  sent  to  Mr.  Lothrop,  in  accord- 
ance with  the  usual  banking!;  custom,  call- 
ing his  attention  to  the  fact  that  the  banii 
held  the  note  against  him,  which  was 
about  to  mature,  naturally  ceiled  for 
some  expression  of  dissent  or  objection  on 
IiiB  part,  if  he  did  not  previouHly  know  of 
the  note  or  consider  himself  liable  upon  it. 
Hencti  hlB  failure  to  make  such  objection 
within  reasonable  time  thereafter  fur- 
nished some  foundation  for  the  inference 
that  be  was  thus  liable.  Again,  when 
shortly  after  the  maturity  of  the  note  Mr. 
Lothrop  was  called  to  the  counter  of  the 
plaintiff  bank,  and  two  notes,  (the  one  in 
suit  and  another,)  purporting  to  have 
been  signed  by  Scott  and  himself,  were 
presented  to  him  by  the  cashier,  who 
called  his  attention  to  the  fact  that  the 
notes  were  pasli  due,  his  failure  to  de- 
nounce the  notes  as  forgeries,  or  to  deny 
that  he  executed  them,  or  either  of  them, 
or  to  say  anything  indicating  that  he  was 
not  bound  to  pa.v  them,  was  conduct 
from  which  an  inference  of  the  genuineness 
of  the  notes  and  bis  liability  thereon 
would  naturally  be  drawn.  The  payment 
of  one  of  these  notes,  and  the  making  of  a 
small  payment  upon  the  other  the  next 
day  after  such  presentation,  even  though 
the  payments  were  made  by  Scott,  were 
circumstances  not  inconsistent  with  the 
inference  that  Lothrop  recognized  the 
notes  as  valid  obligations  incurred  by 
himself.  And  Qnally,  when  upon  the  trial 
the  conduct  of  Mr.  Lothrop  concerning 
the  note,  as  above  shown,  was  given  in 
evidence,  and  he  thereupon  failed  to  go 
upon  the  witness  stand  to  deny  the  exe- 
cution of  tlie  note,  or  to  explain  his  con- 
duct when  the  note  was  presented  to  him, 
the  inference  that  he  executed  the  note,  op 
authorized  it  to  be  executed,  heciime,  for 
the  purposes  of  that  trial,  very  forcible 
and  convincing.  Tlie  conclusion  reached 
b,v  the  trial  court  was  consistent  with  the 
ordinary  course  of  human  experience  in 
such  matters.  No  reason  other  than  the 
defendant's  liability  upon  the  note  was 
disclosed  at  the  trial  to  show  or  explain 
why  he  should  have  so  long  kept  silent  in 
reference  to  a  matter  affecting  his  interest, 
under  the  facts  and  circumstances  as 
proved.  See  authorities  above  cited.  If 
Mr.  Lothrop  had  gone  upon   the  witness 


stand  and  testified  that  he  did  not  execute 
the  note,  nor  authoriz3  it  to  be  executed, 
and  had  given  some  reasonable  explana- 
tion of  his  previous  conduct  in  regard  to 
the  note,  the  question  of  his  liability  might 
have  appeared  in  a  very  different  light.  It 
is  true,  plaintiff's  evidence  shows  that 
after  December  1, 1885,  and  when  he  be- 
came aware  of  the  extent  to  which  Mr. 
Scott  had  used  bis  name,  he  declared  to 
Mr.  Todd  that  the  note  was  a  forgery. 
But  it  could  not  be  expected  that  this  dec- 
laration in  his  own  interest,  made  with- 
out the  sanction  of  an  oath,  and  without 
giving  his  opponent  an  opportunity  for 
cross-examination,  would  weigh  much 
against  his  own  previous  conduct.  The 
sworn  answer  of  the  defendant,  denying 
the  execution  of  the  note,  was  not  in  any 
sense  evidence  in  the  case.  Its  only  effect 
was  to  throw  the  burden  of  proof  of  the 
execution  of  the  note  upon  plaintiff.  It 
did  not  in  any  manner  excuse  defendant 
from  going  upon  the  witness  stand  and 
submitting  to  cross-examination.  The 
defendant  having  foiled  to  testify  or  to 
offer  any  testimony  in  his  own  behalf,  the 
action  of  the  court  in  finding  the  issne 
against  him  upon  the  uncontradicted  evi- 
dence Introduced  in  behalf  of  plaintiff  can- 
not be  disturbed.  The  Judgment  is  ac- 
cordingly af&rmed. 

Hei.m,  C.  J.    I  concur  in  the  forgoing 
conclusion. 


Lothrop  v.  Roberts. 

(Suvreme  Court  of  Colorado.    June  18, 1891.) 

Witness  —  CBOsa-EXAMiSTATioN  —  Crimixatort 

EVIDKN'OE  — ObJECIIOSS  TO  EVIDBNCB  —  AOTIOK 

ON  Note. 

1.  In  order  that  a  party  may  have  the  l>eneflt 
of  the  testimony  of  a  witness  given  in  his  direct 
examination  it  is  essential  that  the  party  against 
whom  the  testimony  is  introduced  should  l>e  al- 
lowed to  cross-examine  for  the  purpose  of  test- 
ing the  accuracy  and  credibility  of  the  witness; 
and  prejudice  will  generally  be  presumed  where 
such  right  is  denied. 

2.  It  is  the  policy  of  the  law  to  admit  evi- 
dence unless  a  valid  objection  to  it  is  clearly 
shown.  Where  no  specific  obieotion  la  inter- 
posed, the  rule  is  that  the  evidence  should  be 
admitted,  if  It  is  competent  upon  any  possible 
circumstances  of  the  case. 

8.  The  objection  that  the  answer,  if  made, 
may  tend  to  criminate  Che  witness  can  only  be 
made  by  the  witness  himself.  It  is  not  auoh  an 
objection  as  counsel  may  take  advantage  of  to 
exclude  testimony. 

4.  After  an  acquittal  upon  the  criminal 
charge  it  is  too  late  for  the  witness  to  refuse  to 
answer  questions  on  the  ground  that  his  answer 
may  tend  to  criminate  himself. 

5.  Where  the  execution  of  a  promissory  note 
is  denied  in  the  answer  under  oath,  it  is  error  to 
admit  the  note  until  some  proof  of  its  execution 
is  given,  but  if  the  evidence  bo  afterwards  sup- 
plied the  error  may  be  cured. 

Helm,  C.  J.,  dissenting. 
(SiiUabug  by  the  Court.) 

Appeal  from  superior  court  of  Denver; 
Mbkrick  A.  Rogers,  Judge. 

Action  by  Mamie  E.  Roberts  againat 
Wilbur  C.  Lothrop  and  others  on  two 
promissory  notes.  Judgment  for  plain- 
tiff against  defendant  Lothrop.  Defend- 
ant  Lothrop  appeals.  Reversed.  Petl- 
tion  for  rehearing  denied. 
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LOTHEOP  e.  ROBERTS. 


Appellee,  ae  plaintiff,  iOHtituted  this  ac- 
tion against  Chai-les  F.  Cook,  Cbarlee  H. 
Scott,  and  Wilbur  C.  Lothrop  as  defend- 
ants. The  Buit  wa8  originally  brought 
tipon  two  promissory  notes,  but  prosefut- 
ed  upon  one  only,  to  which  the  names  of 
the  defendants  appear  as  Joint  makers. 
Neither  Cook  nor  Scott  made  defense. 
Lothrop  appeared  and  filed  a  sworn  an- 
swer, in  which  he  denied  the  execution 
of  the  note,  and  charged  that  the  signa- 
ture of  his  name  thereto  was  not  genuine, 
but  a  forgery.  A  replication  was  thereaft- 
er filed,  but  it  is  not  necessary  to  state 
this  pleading  further  than  to  say  that  In 
effect  it  is  no  more  than  a  reiteration  of 
the  allegations  of  the  complaint.  The 
canse  was  tried  to  the  court  without  a 
Jury,  and  a  Judgment  rendered  against 
Lothrop,  from    which    this   appeal    was 

H'.  B.  Mills,  for  appellant.  .Sam  P. 
Rose  and  Milton  O.  Cui^e,  for  appellee. 

Hayt,  J.,  {After  stating  the  facts  as 
above.)  The  facts  in  this  case  upon 
which  a  right  of  recovery  is  based  are 
peculiar.  It  Is  not  claimcif  that  Lothrop 
himself  signed  the  note  in  question,  orthat 
he  received  any  benefit  therefrom,  but  It  is 
claimed  that  Scott  signed  Lothrop'sname, 
and  that  he  was  authorized  so  to  do. 
Both  Scott  and  Lothrop  appeared  and 
testitled,  Scott  swearing  that  he  had  au- 
thority to  sign,  and  Lothrop  emphatical- 
ly denying  such  authority.  In  support  of 
Scott's  evidence  It  wan  shown  that  he 
and  Lothrop  were,  at  the  date  of  the 
making  of  the  note,  and  for  some  time 
subsequent  and  prior  thereto  had  been, 
warm  personal  and  political  friends; 
that  Scott  had  been  elected  to  a  lucrative 
position,  succeeding  appellant  as  county 
clerk  and  recorder  of  Arapahoe  county, 
and  that  Lothrop  apparently  had  the 
utmost  confldenceln  the  Integrity,  ability, 
and  honesty  of  Scott.  In  reference  to  his 
authority  to  sign  Lothrop's  name  Scott 
testified:  "1  bad  a  sort  of  an  understand- 
ing with  Mr.  Lothrop  that  If  I  got  Into 
very  close  quarters  I  could  sign  bis  name 
until  the  emergency  was  over,  "—and  that 
In  pursuance  of  such  authority  he  had 
signed  the  notes  in  suit,  and  others,  ag- 
gregating a  large  amount.  Three  other 
witnesses  testified  to  mattera  strongly 
tending  to  corroborate  this  claim.  Oth- 
ers, however,  testified  to  statements  made 
by  Scott  out  of  court  In  corroboration  of 
Lothrop's  position.  In  this  state  of  the 
record  we  shonld  certainly  not  feel  at  lib- 
erty to  substitute  the  judgment  of  this 
court,  on  the  weight  of  the  evidence,  for 
that  of  the  trial  court  with  its  superior 
advantages  for  arriving  at  the  truth, 
growing  out  of  the  fact  that  the  living 
witnesses  appeared  and  testlBed  before 
It.  There  are  no  findings  of  law  distinct 
from  the  findings  of  fact  upon  which  er- 
ror could  have  been  predicated,  and,  had 
no  substantial  error  been  committed  to 
Lothrop's  prejudice  in  its  ruling  upon  the 
rejection  and  admission  of  evidence,  the 
Judgment  of  the  superior  court  would  not 
be  disturbed.  There  Is,  however,  such 
manifest  error  in  its  ruling  In  this  regard 
that  the  Judgment  cannot  be  allowed  to 


stand.  These  errors  were  In  refusing  to 
permit  pertinent  and  proper  questions  to 
be  put  to  Scott  upon  cross-examination  by 
counsel  for  appellant.  In  view  of  the  nat- 
ures of  the  issues,  and  the  character  of 
Scott's  evidence,  the  fullest  latitude  con- 
sistent with  good  practice  should  have 
been  allowed  counsel  upon  his  cross-ex- 
amination. In  order  that  a  party  may 
have  the  benefit  of  the  testimony  given  by 
a  witness  in  his  direct  e.Yumination,  it  is 
essential  that  the  party  against  whom 
the  testimony  is  introduced  should  be  al- 
lowed to  cross-examine  for  the  purpose  of 
testing  the  accuracy  or  affecting  the  cred- 
ibility of  the  witness,  and  prejudice  will 
generally  be  presumed  where  such  right  is 
denied.  Scott,  in  his  testimony  in  chief, 
claimed  that  ho  was  authorized  to  sign 
Lothrop's  name  to  the  note  in  suit,  and  It 
was  certainly  competent,  upon  cross-ex- 
amination, to  show  that  he  had  made 
statements  out  of  court  inconsistent  with 
his  sworn  evidence.  Scott  testified  to 
having  had  several  conversations  with 
appellant  in  reference  to  the  matter.  One 
of  these  conversations  occurred  in  Mr. 
Lothrop's  office  upon  the  evening  preced- 
ing the  arrest  of  Scott  upon  the  charge  of 
forgery  preferred  against  him  by  Mr. 
Lothrop.  The  place  of  another  of  these 
conversations  was  located  at  Scott's  of- 
fice in  the  court-house ;  time,  about  one 
week  preceding  the  meeting  of  the  repub- 
lican convention  for  Arapahoe  county  in 
1885.  In  reference  to  those  conversations 
the  following  questions  were  propounded 
to  the  witness  upon  cross-examination: 
"Question.  Did  you  at  that  time,  and  dur- 
ing your  conversation  on  the  evening  pre- 
ceding your  arrest,  ask  Mr.  Lothrop  to 
take  charge  of  the  office  and  the  office  re- 
ceipts, and  manage  so  that  these  notes 
should  be  paid,  and  not  to  make  any 
exposure;  that  that  would  ruin  you,  or 
words  to  that  effect?"  To  which  ques- 
tion counsel  for  plaintiff  objected,  as  not 
being  a  cross-examination.  And  thecourt 
sustained  the  objection,  and  excluded  the 
evidence,  and  counsel  for  defendant  Lo- 
throp in  due  time  and  manner  excepted. 
General  objections  were  also  made  and 
sustained  to  each  of  the  following  ques- 
tions, the  evidence  excluded,  and  similar 
exceptions  reserved:  "Question.  Did  you 
not,  on  account  of  the  exposure  and  the 
consequences  of  it,  threaten  to  take  your 
own  life?  Q.  Were  you  not  considering 
at  that  time  the  advisability  of  pleading 
guilty  to  one  of  the  charges  of  forgery, 
and  submitting  to  a  sentence  on  that, 
with  a  view  to  having  the  others  Dolled 
and  subsequently  obtaining  pardon?  Q. 
Did  yon  not  in  that  conversation  admit 
that  you  had  signed  his  name  to  very 
many  notes?  Answer.  I  had  signed  his 
name  to  several  notes.  Q.  Did  you  say  to 
Mr.  Benedict,  after  the  matter  as  to 
whether  you  should  plead  guilty  or  not 
had  been  discussed,  that  you  didn't  know 
whether  that  were  best  or  not,  but  you 
would  take  time  to  consider?  Q.  Wasn't 
this  question  asked  you  substantially  at 
that  time,  on  that  occasion, at  that  place: 
•  You  are  charged  with  having  signed  Mr. 
Lothrop's  name  to  these  pa i)erH;  what  is 
there  about  it?'  And  did  you  not  answer. 
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'I  cannot  swenr  to  a  lie  about  it;  it  is 
subHtantiuUy  true?'"  A  number  of  ques- 
tions of  tbe  same  nature  were  propounde<i 
to  tbe  witness,  to  which  siiuiiar  objec- 
tions were  suHtaliied,  and  the  evidence  ex- 
cluded. It  is  the  policy  of  the  law  to  ad- 
mit evidence,  uuless  a  valid  objection  to 
it  is  clearly  shown.  Here  no  specific  ob- 
jections were  interposed,  and  the  rule  in 
such  cases  is  that  the  evidence  should  be 
admitted  if  It  is  competent  under  any  pos- 
sible circumstances  of  the  case.  The  ques- 
tions were  competent  as  teudiuK  to  test 
the  credibility  of  the  witness,  and  induce 
him  to  admit,  if  possible,  that  he  bad 
made  stntemeuts  as  to  the  matters  in  is- 
sue very  different  from  those  made  by 
him  while  upon  the  witness  stand. 
Thomp.  Trials,  §§  4(H5,  677.  We  are  not 
advised  as  to  the  reason  for  excluding  this 
evidence.  If  it  was  because  it  rolKht  tend 
to  criminate  the  witness  and  expose  him 
to  punishment,  two  answers  are  obvious: 
(1)  The  priviletfe  can  only  be  claimed  by 
the  witness  himself.  (2)  Scott  had  at  the 
time  of  the  trial  already  been  acquitted  of 
the  criminal  charge.  Appellant  was  enti- 
tled to  have  these  questions  answered  and 
tbe  answers  considered  by  tbe  court  in 
forming  its  conclusions.  The  evidence 
having  been  improperly  excluded,  it  must 
be  presumed  that  Lotbrop  was  prejudiced 
thereby.  The  court  also  erred  in  admit- 
ting In  evidence  aKalnst  objection  the  note 
sued  upon,  without  some  preliu)inary 
proof  tending  tu  show  its  due  execution. 
Tbe  answer  denying  the  execution  of  the 
note  being  under  oath,  proof  of  execution 
was  necessary  before  the  note  was  prop- 
erly adwissilile.  As  evidence  upon  this 
point  was  afterwards  supplied,  the  error 
in  this  regard  was  cured.  For  the  rea- 
sons stated  tbe  judgment  must  be  re- 
versed, and  tbe  cause  remanded. 

Helm,  C.  J.,  idisaentlnfr.)  Thatcounsei 
for  the  parties  attach  little  importance 
to  tbe  rulings  of  the  court  excluding  tes- 
timony of  Scott,  on  cross-examination,  Is 
shown  by  the  fact  that  the  subject  i-e- 
ceives  only  a  passing  reference  in  one  of 
the  briefs,  while  assignments  of  error  re- 
lating to  other  matters  were  thoroughly 
and  ably  discussed  both  in  printed  and 
oral  argnmente.  The  cross-examination 
of  tills  witness  was  exhaustive,  and  the 
mutters  to  which  the  rejected  questions 
relate  were  in  tlie  main  elsewhere  during 
such  cruss-exanilnation  fairly  and  fully 
covered  by  bis  testimony.  In  my  judg- 
ment, upon  consideration  uf  the  en  tire  rec- 
ord, the  alleged  errors  in  this  regard  are 
not  of  sufficient  importance  to  justify  a 
reversal.  I  am  of  the  opinion,  therefore, 
that  appellant  is  not  entitled  to  a  new 
trial  upon  th<>  grounds  stated  by  my  asso- 
ciates. 

ox   REUE.ililNG. 

Elliott,  J.  The  burden  of  the  petition 
for  a  rehearing  is  to  the  effect  "that 
most  of  the  questions  which  were  disal- 
lowed by  the  court  below  were  answere<I 
in  other  portions  of  Scott's  testimony." 
True,  the  ■witness  did  testify  concerning 
some,  perhaps  most,  of  the  matters  em- 
braced in  the  disallowed  questions.  But 
that  Is  not  the  exclusive  test  by  which  tu 


determine  whether  or  not  the  privilege  of 
cross-examination  has  been  fully  enjoyed. 
Undoubtedly  the  cruss-examinatlon  of 
witnesses  is  subject  to  the  reasonable 
control  of  the  trial  court;  but  tbe  privi- 
lege Is  so  important  that  it  should  not  be 
interfered  with  except  when  It  is  being  car- 
ried to  an  uureasonable  length,  or  other- 
wise abused.  The  record  does  not  disclose 
that  the  questions  were  disallowed  In  this 
case  on  tbe  ground  that  tbe  cross-examl- 
natiou  was  being  unreasonably  extended; 
nor  does  it  appear  that  the  privilege 
was  being  in  any  manner  abused.  Hence 
we  must  conclude  that  the  trial  court 
was  of  the  opinion  that  the  testimony 
sought  to  be  elicited  by  the  disallowed 
questions  was  wholly inaduiissible  forany 
purpose  In  the  case.  Upon  no  other  theo- 
ry could  general  objections  to  the  ques- 
tions have  been  properly  sustained.  See 
Ward  V.  Wilms,  16  Colo.  — .  27  Pac.  Rep. 
247,  and  authorities  therecited.  Consider- 
ing the  nature  of  the  issue,  the  conceded 
facts  of  the  case,  and  the  state  of  the  trial 
at  which  the  disallowed  questions  were 
propounded,  it  is  apparent  that  the  testi- 
mony songht  to  be  Introduced  was  both 
relevant  and  material.  The  note  in  suit 
bad  been  given  for  Scott's  sole  benedt. 
He  bad  received  the  whole  of  the  money 
upon  it.  He  bad  executed  the  note  not 
only  for  himself,  but  had  also  signed  Lo- 
throp's  name  to  it.  Lothrop  had  not  re- 
ceived, uor  was  he  to  receive,  any  con- 
sideration whatever  for  the  use  of  bis 
name.  The  authority  claimed  by  Scott 
was  most  extraordinary.  In  a  buslneas 
or  pecuniary  sense  a  man  cannot  give  to 
anotlier  greater  autnority  than  the  right 
to  sign  his  name  without  limit  to  com- 
mercial paper  for  the  sole  benefit  of  anotb- 
er;  and  yet  this  was  what  Mr.  Scott,  by 
bis  testimony  in  chief,  bad  claimed  Mr. 
Lothrop  had  done.  The  manner  in  which 
Scott  had  testified  tu  this  was  peculiar 
and  significant.  It  is  unnecessary  to  say 
that  the  proof  of  such  authority  sbnuld 
be  clearly  established  in  order  to  warrant 
a  court  in  basing  a  judgment  upon  it. 
We  might  expect  that  a  party  testifying 
to  such  a  matter  would  be  clear,  positive, 
and  explicit  as  to  the  time,  place,  terms, 
and  circumstances  under  which  such  au- 
thority had  been  conferred.  Instead  of 
this,  Mr.  Scott  had  ttstified :  "  1  had  a 
sort  of  an  understauding  with  Mr.  Iio- 
throp  that  if  I  got  into  very  close  quar- 
ters 1  could  sign  his  name  until  the  emer- 
gency was  over."  So  the  authority,  at 
best,  was  but  "a  sort  of  an  understand- 
ing." It  was  upon  each  testimony  that 
plaintiff  was  relying  to  charge  Mr.  Lo- 
throp witli  liability  upon  the  note  in  suit 
when  the  questions  were  disallowed,  as 
shown  In  the  original  opinion  of  tbecourt. 
For  the  purpose  of  ruling  upon  tbe  ad- 
missibility of  tbe  disallowed  questions  tbe 
trial  court  should  have  assumed  that  they 
would  be  auswereo  in  tbe  atHrmative.  or 
that,  by  laying  tbe  proper  foundation,  ev- 
idence would  be  introduced  tending  to 
show  that  the  witness  bad  madethe  state- 
ments attributed  to  him  by  the  questions, 
thus  affecting  his  credibility  and  weaken- 
ing the  force  of  his  testimony  in  chief. 
Such  was  the  privilege  of  the  party  con- 
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dDctlnjc  the  croBS-examinatlon  withoot 
discloBing  In  tbe  presence  u(  the  witness 
the  testimony  be  expected  to  elicit.  A 
brief  reference  to  tbe  testimony  tbua 
BouRht  to  be  Introdaced  will  sufSce  to 
ebow  its  relevancy  and  materiality.  It 
Bcott  bad  signed  Lotbrop'snaraewltb  aa- 
tbority.  why  should  be  bare  feared  ex- 
posure? Why  should  be  have  threatened 
aulclde  iu  consequence  of  such  exposure? 
Why  should  he  have  considered  lor  a  mo- 
ment the  advisability  of  pleading  goUty 
to  the  crime  of  forgery  on  account  of  such 
signing?  Why  should  be  baveresorted  to 
Bucb  extraordinary  langruage  In  admitting 
the  signing  of  Mr.  Lotbrop's  name  If  he 
bad  ln~  fact  signed  with  authority?  These 
were  some  of  the  questions  which  tbe  de- 
fendant was  entitled  to  have  seriously 
considered  by  tbe  trial  court  In  weighing 
tbe  evidence.  Tbe  disallowance  of  the 
questions  would  indicate  that  tbe  court 
considered  such  matters  of  no  Importance 
In  determinine  the  issue.  On  the  trial  of 
this  case,  unlike  tbe  case  of  Lothrop  v. 
Bank,  (Sup.  Ct.  Colo.)  27  Pac  Rep.  696, 
Mr.  Lothrop  was  sworn  as  a  witness,  and 
denied  explicitly  that  lie  had  executed  the 
note  in  suit  or  that  he  had  authorized  Mr. 
Bcott  or  any  one  else  to  execute  it  for 
bini.  Under  sucb  conflicting  testimony 
It  is  dlfHcult  to  estimate  the  value  of  cross- 
examinatinn ;  and  the  most  searching  in- 
quiry should  have  been  Indulged.  The 
questions  propounded,  as  shown  by  our 
former  opinion,  were  proper,  and  their  dis- 
allowance was  error.  I  am  of  the  opin- 
ion that  the  Judgment  should  be  reversed, 
and  that  tbe  petition  for  a  rehearing 
sboold  be  dented. 


(16  Colo.  119)  ^"^^ 

Colorado  Midland  Ry.  Co.  t.  O'Bribn.i 

(JSupreme  Court  of  Colorado.    June  18, 1S91.) 

Wbioht  or  EviDBNCB  —  Pkovikob  op  Jdkt — IH- 
rvRr  TO  EHPiiOTB — Assumption  of  Risk — Vjob- 
Fkincifai.. 

1.  In  a  civil  action  triable  by  jury  as  a  mat- 
ter of  right.  If  there  be  evridence  tending  to  es- 
tablish the  plsintilt's  cause  of  action  in  sub- 
ctance  as  alleged,  the  verdict  will  not  be  dis- 
turbed merely  on  the  ground  that  there  is  evi- 
dence of  an  opposite  tendency. 

2.  Questions  of  negligence,  as  well  an  of  cm- 
tributory  negligence,  are  generally  within  the 
province  of  the  Jury,  which  should  not  be  invad- 
ed by  the  courts  except  in  the  clearest  of  cases. 

8.  A  person  engaging  to  work  In  and  about 
the  construction  of  a  railroad  assumes  the  or- 
dinary risks  of  such  employment,  Including  the 
risk  of  being  transported  to  and  from  his  work 
on  a  construction  train  over  a  newly-oonstmcted 
road,  and  cannot  expect  the  road  and  road-bed 
to  be  In  as  perfect  and  safe  condition  before  it 
is  finished  as  if  the  same  had  been  completed 
and  opened  for  public  travel. 

4.  A  laborer  unskilled  in  railroad  building, 
even  if  he  has  aided  In  repairing  defects  in  a 
newly-constructed  road.  Is  not  necessarily  charge- 
able with  notice  of  the  defective  condition  of  the 
road-bed. 

5.  A  servant  cannot  voluntarily  and  know- 
ingly Incur  unusual  and  extraordinary  danger  at 
tbe  risk  of  his  master.  But  if  the  unusual  dan- 
ger Is  not  apparent  to  a  mind  like  his,  and  he 
does  not  know  nor  have  the  means  of  knowing  It, 
he  may  incur  snch  danger,  under  the  order  of  his 
master  or  bis  reprnsentative,  without  being 
guilty  of  contributory  negligence. 

6.  Where,  in  the  absence  of  the  superintend- 
ent of  construction,  the   workmen  employed    In 

'Bebearlng  denied. 


constructing  a  railroad  are  performing  their  labor 
under  the  supervision  and  direction  of  a  general 
foreman,  who  has  full  power  and  authority  to 
employ  and  discharge  them,  such  foreman  is,  in 
relation  to  such  workmen,  the  representative  of 
the  railroad  company,  and  not  their  fellow- 
servant. 

7.  It  is  the  duty  of  a  company  constructing  a 
railroad  to  employ  a  competent  skilled  person  to 
see  to  It  that  its  road  is  reasonably  safe  for  the 
transportation  of  Its  workmen, — not  necessarily 
as  safe  as  a  road  fully  completed  and  equipped 
for  the  carriage  of  passengers,  but  as  safe  as  the 
circumstances  of  the  case  will  reasonably  allow. 

8.  The  safety  of  human  life  requires  Uiat  a 
very  high  degree  of  skill  and  diligence  shall  be 
exercised  in  tbe  construction  of  railroads  to  be 
operated  by  the  dangerous  agency  of  steam.  Tbe 
question  whether  a  railroad  bos  or  has  not  been 
properly  constructed  at  a  certain  place  for  the 
purposes  for  which  It  Is  being  used  may  be  proper 
for  the  opinion  of  an  expert  witness 

9.  In  actions  for  personal  Injuries  by  loss  of 
limb,  the  assessment  of  damages  must,  within 
reasonable  bounds,  be  confided  to  the  Judgment  of 
the  Jury 

(Syllabus  by  Oie  Court.) 

Error  to  district  court,  Arapahoe  coun- 
ty ;  Webtbrook  S.  Decker.  Judge. 

This  wu8  an  action  by  Michael  O'Brien, 
plaintiff  below,  against  the  Colorado  Mid- 
land Railway  Company,  defeudant  below, 
to  recover  damages  for  personal  injuries 
to  tbe  plaintiff,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  com- 
pany In  operating  Its  railroad.  Verdict 
and  Judsment  were  rendered  In  favor  of 
plaintiff  for  $13,000.  The  defendant  com- 
pany brings  the  case  to  this  court  by  writ 
of  error.    Affirmed. 

H.  T.  Rogers,  Jioffen-i  &  Cuthhert,  and 
A.  E.  Pattison,  for  plaintiff  in  error.  Sul- 
livan &  May  and  Cbas.  G.  Clements,  tor 
defendant  iu  error. 

Elliott,  J.,  (after  stattng  tbe  facta.) 
Tbe  assignments  of  error  challenge  tbe 
sufficiency  of  the  evidence  to  sustain  the 
verdict.  They  also  question  the  com- 
petency of  certain  evidence  admitted,  com- 
plain of  the  giving  and  refusing  of  certain 
Instructions,  aud  allege  that  the  damages 
awarded  by  the  Jury  were  excessive,  and 
apparently  given  under  tbe  Influence  of 
passion  and  prejudice.  The  principal  con- 
tention by  counsel  tor  plaintiff  In  error  la 
tbat  tbe  evidence  Is  not  sufficient  to  sus- 
tain tbe  verdict.  This  necessitates  a  re- 
view of  tbe  evidence  for  tbe  purpose  of  as- 
certaining its  tendency.  In  actions  of 
this  kind,  If  there  be  evidence  tending  to 
establish  the  plaintiff's  cause  of  action  in 
substance  as  alleged,  tbe  verdict  of  tite 
Jury  will  not  be  disturbed  merely  on  tbe 
ground  that  tbere  Is  evidence  of  an  op- 
posite tendency.  Hallack  v.Stockdule,  14 
Colo.  200,  23  Pac.  Rep.  340 ;  RoUins  v.  Com- 
missioners, 15  Colo.  103,  25  Pac.  Rep.  319. 
At  tbe  time  of  thenccident  by  which  plain- 
tiff's Injuries  were  occasioned  the  defend- 
ant company  wasengaged  in  constructing 
Its  railroad  between  Leadvllle  and  Aspen, 
In  tbls  state.  It  was  in  tbe  tall  of  the 
year.  Tbe  line  of  tbe  road  was  through 
a  mountainous  region,  and  just  before  the 
accident,  in  September,  1887,  It  bad  been 
storming,  and  tbe  rnad-bed  In  places  wa« 
water-soaked,  soft,  and  muddy.  Tbe 
plaintiff  was  employed  by  defendant  In  aud 
about  tbe  construction  of  Its    railroad. 


702 


PACIFIO  REPORTER,  Vol.  27. 


{Colo. 


A  day  or  two  before  the  accident  plaintiff, 
Jn  company  with  other  workmen,  had  re- 
turned from  the  end  of  the  track,  where 
they  had  been  at  work,  to  the  boarding 
camp  for  shelter.  The  evidence  shows 
that  one  Henry  Banker  was  the  head 
track-layer  for  the  defendant  company, 
and  general  foreman  nnder  Nel8<m,  the 
superintendent  of  construction.  Banker 
had  chHrgeandcontrol  of  the  construction 
train  and  of  the  men  who,  like  plaintiff, 
were  employed  by  the  company  In  hand- 
ling and  bedding  ties,  laying  track,  and 
other  work  of  that  kind  "at  the  front,  "as 
It  was  called,  and  exercised  the  authority 
of  employing  and  discharging  such  work- 
men. Early  in  the  morning  of  the  day  of 
the  accident  plaintiff  and  some  of  his  fel- 
low-workmen were  disinclined  to  go  to 
the  front.  But  Banker  ordered  them  in 
a  t)eremptory  manner  to  go,  saying,  in 
Bubstance,  that  they  could  go  to  work,  or 
get  their  time  and  be  discharged  from  em- 
ployment; that  he  didn't  want  any 
"dudes"  on  this  job  at  all;  that  he  was 
"going  to  be  in  hell  or  Aspen  by  Christ- 
mas." The  evidence  further  shows  that 
the  boarding  camp  was  four  or  five  miles 
from  the  end  of  the  track  at  the  time  when 
Banker  ordered  plaintiff  and  the  other 
men  to  go  upon  the  construction  train  to 
be  taken  to  their  work.  This  was  the 
customary  way  of  transporting  the  men 
between  the  boarding  camp  and  the  front. 
The  train  consisted  of  an  engine  and 
tender,  u  flat-car  carrying  two  large  wa- 
ter-tanks holding  several  hogsheads  each, 
and  a  flat-car  loaded  with  broad-gauge 
curved  steel  rails  and  other  material.  The 
evidence  tended  to  show  that  there  were 
70  or  80  rails,  weighing  from  6(W  to  0.50 
pounds  each,  on  the  steel -car;  that  40  or 
.50  men  occupied  the  engine,  tender,  and 
tank-car;  and  that  over  200  men  were 
crowded  as  close  together  as  they  could 
stand  upon  the  car  containing  the  steel 
rails.  As  plaintiff  expressed  it  in  h's  testi- 
mony, the  men  were  "  packed  on  Just  as 
thick  as  they  could  possibly  be  packed ; 
•  •  •  from  200  to  220."  Plaintiff  also 
testified  that  there  had  been  plenty  of 
room  for  all  on  the  previous  trip  when  he 
went  to  the  front.  Allowing  that  the 
workmen  were  of  average  weight,  the 
evidence  tends  to  show  that  the  steel- 
car  on  the  day  of  the  accident  was 
laden  with  a  cargo  of  human  beings, 
steel  rails,  and  other  material,  aggregat- 
ing at  lea«t  75,000  pounds.  The  carrying 
capacity  of  the  car  was  shown  to  be  50,- 
Ot»0  pounds.  The  train  thus  freighted  had 
proceeded  but  a  short  distance  towards 
its  destination  when  it  reached  a  soft, 
marshy  place  in  the  road-bed,  where  the 
accident  occurred.  A  fellow-workman  of 
plaintiff,  who  testified  that  he  was  on  the 
steel-car  near  plaintiff  and  near  the  center 
of  the  car,  described  the  accident  in  his 
testimony,  in  substance,  as  follows:  "The 
train  had  reached  a  little  gulch  where 
there  was  an  embankment, — a  gradual 
fill.  The  train  was  running  about  eight 
miles  »n  hour  down  grade.  Don't  know 
bow  much  of  a  grade.  To  the  best  of  my 
remembrance,  either  the  car  ahead  of  us 
or  the  tank-car  or  the  tender  gave  a  lurch 
to  one  side,  and  the  track  slipped  when 


the  iron-car  came  on  it.  I  felt  the  body  of 
the  track,  and  the  car  gave  a  lun-h  right 
to  one  side,  and  tlien  things  tipped  right 
over  into  the  ditch.  The  meti  on  the  edges 
of  the  car  had  a  chance  to  jump  and  save 
themselves,  but  those  that  were  in  the 
center  of  the  car  could  not,  because  of 
those  on  the  outside.  It  was  impossi- 
ble for  them  to  save  themselves  by  any 
means  on  that  Iron-car.  The  engine  and 
tender  went  off  the  track,  and  the  tender 
tipped  over.  The  front  trucks  of  the  car- 
load of  iron  went  down  In  the  ditch.  The 
hind  trucks  remained  on  the  track.  The 
car  went  slantwaysin  the  ditch.  These 
curved  rails  were  not  piled  the  same  as 
straight  steel  is.  Straight  steel,  as  a  cus- 
tom, is  packed;  as  they  call  it."locked," — 
that  is,  ball  up  on  one  rail  and  ball  down 
on  the  other,  so,  if  it  goes,  it  goes  in  a  mass. 
Curved  steel  is  piled  one  way,  together  at 
a  time,— half  a  dozen;  just  as  it  would 
happen.  Almost  all  of  the  steel  went  off 
the  car.  I  could  not  say  whether  there 
was  any  rails  on  it  or  not  when  I  got  up; 
the  heft  of  it  came  off.  I  was  caught  nn- 
der the  steel  and  injured;  was  powerless 
to  help  myself,  either  hand  or  foot.  I  was 
conscious  all  the  time.  I  was  taken  out, 
and  could  see  that  the  cause  or  occasiou 
of  the  accident  was  the  track  sliding. 
About  two  rails-length  of  this  track 
slipped,  more  or  less, — varied  from  two 
or  three  inches  up.  I  don't  know  exactly 
the  distance.  The  furthest  part  the  track 
had  slipped  14  to  18  inches  anyhow.  The 
track  was  knocked  down  off  the  dump. 
It  slid  from  these  ties,  so  the  ends  of 
these  ties  sunk  into  mud,  and  tipped  the 
train  off  this  way,  [indicating;]  thetraclt 
tipped  up.  I  saw  O'Brien  after  the  acci- 
dent,— after  the  steel  bad  come  off.  His 
legs  were  caught  fast.  His  body  was  free. 
He  could  use  his  hands  and  arms.  I  saw 
O'Brien  when  he  was  taken  out.  His 
limbs  at  the  time  he  was  taken  out  resem- 
bled a  dish-rag.  I  could  see  blood  all  over 
bis  iiants,  and  masses  of  raw  flesh  under 
his  overalls,  and  blood  where  his  overalls 
were  torn  by  this  iron,  and  I  could  see, 
where  his  garments  were  gone,  his  legs 
were  all  crushed  up.  Alter  he  got  out  It 
looked  to  me  as  if  they  were  literally 
ground  to  pieces, — bone,  flesh,  and  muscle 
all  mingled  together. "  The  plaintiff's  tes- 
timony corroborated  that  of  his  fellow- 
workman  in  most  particulars.  There  was 
a  curve  in  the  road  at  the  place  where  the 
accident  occurred,  though  the  testimony 
In  behalf  of  plaintllf  was  not  altogether 
clear  or  consistent  as  to  the  degree  of  the 
curvature.  There  was  a  conflict  of  evidence 
as  to  the  condition  of  the  road,  the  load- 
ing of  the  train,  and  other  matters  relat- 
ing to  the  supposed  cause  of  the  accident. 
The  defendant  gave  evidence  to  the  effect 
that  plaintiff,  under  the  direction  of  one 
Boyle,  assistant  foreman  to  Banker,  had 
been  employed  with  others  in  repairing 
the  road  at  the  place  where  the  accident 
occurred.  Upon  this  evidence  it  iscontend- 
ed  that  plaintiff  is  precluded  from  a  recov- 
ery in  this  action,  on  the  ground  that  be 
had  knowledgeof  thedangerous  condition 
of  the  road,  and  that  going  upon  the  train 
with  such  knowledge  was  contributory 
negligence  on  his  part. 
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According  to  the  testimony  of  ttaeeuper- 
Intendent  uf  constructioD,  tbe  ground 
about  the  place  oJ  the  accident  was  "a 
swarap,"  and  the  nature  of  the  material 
used  In  the  grade  was  "what  Is  called 
'peat,' — soft,  boggy  material."  Even  if 
plalutin  did  aid  In  repairing  the  road  at 
this  place,  we  are  not  prepared  to  bold 
that  a  common  laborer,  unskilled  in 
such  matters,  as  plaintiff  was  shown  to 
be,  was  necessarily  chargeable  with  notice 
ot  its  defective  construction  so  as  to 
make  blm  guilty  of  contributory  negli- 
gence in  going  upon  the  train  in  obedi- 
ence to  the  order  of  his  superior.  It  was 
the  duty  of  the  defendant  company  to  em- 
ploy a  competent  engineer  or  other  skilled 
person  to  see  to  it  that  the  road  was  rea- 
sonably sate  for  the  transportation  of  its 
workmen, — not  necessarily  as  safe  as  a 
road  fully  completed  aud  equipped  for  the 
carriage  of  passengers,  but  as  safe  as  the 
circumstances  of  the  case  would  leusona- 
bly  allow.  If  the  road  was  really  danger- 
ous, the  defendant  company  should  have 
exercised  reasonable  care  to  ascertain  its 
condition,  and  have  the  same  repaired  be- 
fore undertaking  to  transport  its  em- 
ployes over  It  to  and  from  their  work. 
Plaintiff  mnst  be  held  to  have  voluntarll.v 
assumed  all  the  usual  and  ordinary  dan- 
gers incident  to  bis  employment ;  he  Is 
not  entitled  to  recover  damages  resulting 
from  such  dangers;  nor  could  be  volunta- 
rily and  knowingly  incur  unusual  and  ex- 
traordinary dangers  at  the  risk  of  his 
master.  But  If  the  unusual  danger  was 
not  apparent  to  a  mind  like  his,  and  he 
did  not  know  nor  have  the  means  of 
knowing  that  he  was  incurring  unusual 
and  extraordinary  danger  In  going  upon 
the  train,  he  might  obey  tbe  orders  of  his 
master's  representative  without  being 
guilty  of  contributory  negligence.  Aserv- 
ant  is  generally  excusable  for  obeying  or- 
ders in  aud  about  his  master's  business, 
when  such  ordei-s  are  given  by  one  in  au- 
thority over  him  as  a  representative  of 
tbe  master,  unless  the  danger  to  be  in- 
curred by  such  obedience  is  so  plain  and 
manlff^st  that  no  prudent  person  would 
obey,  even  under  the  penalty  ot  being  dis- 
charged from  employment.  Miller  v.  Rail- 
road Co.,  3  Colo.  Law  Rep.  492;  Railroad 
Co.  V.  Fort,  17  Wall.  553.  But,  In  any 
event,  the  alleged  contributory  negligence 
of  plaintiff  was  not,  under  the  circum- 
stances, a  question  of  law  for  the  court. 
Plaintiff  In  his  testimony  denied  having 
worked  upon  the  road  at  the  point  of  the 
accident,  and  denied  any  knowledge  of 
its  dangerous  condition  at  that  place. 
This  conflicting  evidence  wassubniitted  to 
tbe  jury  under  appropriate  instructions, 
and  the  Jury  was  properly  charged  as  to 
what  would  constitute  contributory  neg- 
ligence under  the  circumstances.  W'elki 
V.  Coe,  9  Colo.  159, 11  Pac.  Rep.  50;  Milling 
Co.  v.  Schaad,  15  CoU).  197,  25  Pac.  Rep.  89. 
It  Is  unnecessary  to  set  forth  the  evi- 
dence in  greater  detail.  There  is  nothing 
In  the  evidence,  as  certified  to  this  court, 
which  would  justify  the  removal  of  the 
case  from  the  operation  of  tlie  general 
rule  thafquestioun  of  negligence,  as  well 
as  ot  contributory  negligence,  are  general- 
ly  within  the  province  of  the  jury,  which 


should  not  be  Invaded  by  the  courts  ex- 
cept in  the  clearest  otcasen. "  Unless  there 
was  a  clear  absence  of  evidence  tending  to 
show  that  the  negligence  of  the  defend- 
ant was  the  proximate  cause  of  the  inju- 
ry, or  unless  it  was  clearly  established  by 
the  evidence  that  the  negligence  of  the 
plaintiff  contributed  to  cause  the  injury, 
the  verdict  of  the  jury,  baviiig  been  given 
in  plain  tib'8  favor, cannot  properly  be  dis- 
turbed on  either  ot  those  grounds.  iSee 
Lord  V.  Refining  Co.,  12  Colo.  892-894,  21 
Pac.  Rep.  148,  and  tbe  authorities  there 
cited. 

It  is  insisted  that  the  evidence  sbowa 
that  the  engine  and  tender  were  the  first 
to  leave  tbe  track,  and  beuce  that  it  was 
not  the  overloading  of  the  steel-car  which 
caused  the  accident.  Even  if  this  be  con- 
ceded, the  fact  still  remains  that  the  evi- 
dence also  tends  to  show  that  the  crowd- 
ed condition  of  tbe  men  upon  the  steel-car 
prevented  thoselike  plaintiff, in  the  center, 
from  saving  themselves  when  tbe  accident 
occurred.  In  confirmation  of  this.  It  ap- 
pears that  60  men  In  all  were  injured. 
The  surgeon  ot  the  company  testifies  that 
40  men  were  so  badly  Injured  that  they 
had  to  be  taken  to  the  hospitals  at  Lead- 
ville  and  Colorado  Springs  for  treatment. 
Three  men,  Including  Banker,  who  was  rid- 
ing on  the  engine,  were  killed.  It  is  con- 
tended that  plaintiff  was  a  fellow-servant 
of  Banker;  and  hence  that  if  Banker  was 
negligent  in  causing  the  train  to  be  great- 
ly overloaded  with  human  beings  to  be 
transported  over  a  weak  and  dangerous 
road-bed.  It  was  but  the  negligence  ot  a 
fellow-Bervaot,and  gave  plaintiff  no  cause 
of  action.  But  tbe  evidence  does  not 
show  that  plalntlS  was  a  fellow-servant 
ot  Banker.  As  to  plaintiff  and  his  co-em- 
ployes engaged  in  handling  ties  and  rails 
and  laying  track.  Banker,  having  full  pow- 
er and  control  over  them,  was  the  repre- 
sentative of  the  defendant  company; 
and  hence,  it  he  was  guilty  of  negligence 
in  and  about  the  transporting  of  the 
workmen,  it  was  the  negligence  of  thecom- 
pany  Itself.  See  opinion  ot  Mr.  Justice 
Hatt  In  Railroad  Co.  v.  DrlHCoil,  12  Colo. 
520,  21  Pac.  Rep.  70S,  and  authorities  there 
cited.  See,  also,  opinion  of  Mr.  Justice 
Elbkrt  in  Railroad  Co.  v.  Ogden,  3  Colo. 
503.  Donald  W.  Campbell,  a  civil  engineer 
of  many  years'  experience  in  tlie  conHtruc- 
tlon  of  railroads,  was  called  as  a  witness 
in  behalf  of  plaintiff.  A  statement  of  the 
supposed  condition  ot  the  road  at  tbe 
place  of  the  accident,  as  testified  to  by 
plaintiff's  witnesses,  accompanied  by  a 
statement  ol  the  use  which  was  being 
made  of  the  road  at  the  time,  was  made 
to  tbe  wltnesfi  Campbell;  and  he  was 
thereupon  asked  his  opinion  as  to  wheth- 
er the  road  was  safe  or  faulty  at  that  place 
for  the  purposes  for  which  it  was  tnen 
being  used.  This  question  was  objected 
to^First,  on  the  ground  that  the  facts 
supposed  by  the  question  were  not  sup- 
ported by  the  testimony  In  the  case;  and, 
second,  on  the  ground  that  the  subject 
ot  the  Inquiry  was  not  a  proper  one  for 
the  opinion  of  an  expert  witness.  Tbe 
facts  supposed  by  tbe  terms  of  the  ques< 
tion  were  fairly  within  the  limits  ot  the 
evidence  already    given.     Tho  objection 
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was  not  well  taken  on  the  flrat  fcround. 
It  was  lor  the  jury,  and  not  for  the  court, 
to  determine  whether  the  matters  oe- 
gnmed  as  facts  by  the  hypothetical  ques- 
tion were  or  would  be  ultimately  sustained 
by  the  evidence  as  the  real  facts  in  the 
case. 

The  second  gruund  of  objection  requires 
further  eonslderntion.  Tlie  daii^^rous 
agency  of  steam  having  lieen  utilized  as  a 
motive  power  for  the  carriage  of  passen- 
gers, the  safety  of  bumau  life  necessarily 
depends  in  a  large  measure  upon  the  prop- 
er construction  and  operation  of  rail- 
roads. The  law  takes  cognizance  of  this 
nocesBlty,  and  requires  that  a  very  high 
degree  of  skill  and  diligence  shall  be  exer- 
cised in  such  matters.  Hence  the  deter- 
mination of  the  question  whether  defend- 
ant's railroad  had  or  had  not  been  pi-op- 
erly  constructed,  for  the  purposes  for 
which  it  was  being  used,  required  the  aid 
of  persons  possessing  superior  scientific 
knowledge  and  experience  in  such  mat- 
ters. The  subject-matter  of  such  Inquiry 
WHS  therefore  proper  for  the  opinion  of  an 
expert  witness  after  he  had  been  properly 
informed  as  to  the  facts  and  circumstan- 
ces of  the  case.  No  prudent  company 
would  engage  in  the  construction  of  a 
railroad  for  the  carriage  of  human  beings 
tor  any  purpose  without  employing  some 
person  or  persons  having  special  learning, 
skill,  and  experience  to  supervise  the 
work.  The  defendant  company  had  its 
civil  engineer  and  superintendent  of  con- 
struction. They  were  present  and  testi- 
fied at  the  trial,  giving  their  opinions  as 
well  as  stating  facts  regarding  the  char- 
acter and  condition  of  the  road  at  the 
place  where  the  accident  occurred.  Was 
plaintiff  bound  to  hazard  the  result  of  the 
trial  on  the  testimony  of  these  employes 
of  the  defendant  company,  or  was  he  en- 
titled to  call  other  witnesses  of  skill  and 
experience  In  railroad  building,  and  secure 
the  benefit  of  their  opinions  as  to  the  char- 
acter and  condition  of  the  road?  There 
can  be  bat  one  answer.  The  question 
wtks  one  of  science,  skill,  and  experience, 
and  therefore  proper  for  the  opinion  of  an 
expert,  based,  if  necessary,  upon  a  hypo- 
thetical question  properly  framed.  Kog. 
Epx.  Test.  §§  1-6;  Carpenter  v.  Railroad 
Co.,  11  Abb.  Pr.  (N.  8.)  416^19;  Muldow- 
ney  v.  Railway  Co. ,8(5  Iowa, 473.  Upon  the 
whole  evidence  there  can  beno  donbt  that 
It  was  the  dnt.v  of  the  court  below  to 
submit  the  controversy  to  the  jury  under 
appropriate  instructions.  It  was  clearly 
a  case  where  the  jury  must  decide  as  to 
the  questions  of  negligence  and  contribu- 
tory negligence  upon  proper  consideration 
of  the  weight  of  the  evidence  and  the 
credibility  of  the  witnesses.  Dnquestion- 
abl.v  plaintiff,  in  engaging  to  work  for  de- 
fendant in  and  about  the  construction  of 
Its  railroad  at  the  front,  assumed  the  or- 
dinary i-lsks  of  such  employment,  Includ- 
ing the  risk  of  being  transported  to  »»nd 
from  his  work  on  a  construction  train 
over  u  newly-constructed  road.  Plaintiff 
could  not  reasonably  expect  the  road  and 
road-bed  of  the  defendant  conipanj'  to  be 
in  as  perfect  and  sale  condition  before  it 
was  finished  as  if  the  same  had  been 
completed  and  opened  for  public  travel. 


Defendant  was  required  to  exercise  only 
reasonable  care,  considering  the  circum- 
stances and  condition  of  its  road,  to  pro- 
vide for  the  safety  of  plaintiff  while  riding 
thereon.  Full  and  explicit  instructions  to 
the  foregoing  effect  were  given  to  the  jury 
at  the  request  of  defendant's  counsel. 
The  case  of  Brick  v.  Railroad  Co.,  98  N.  Y. 
211,  states  the  law  very  clearly  a«  to  the 
degree  of  care  to  be  exercised  by  railroad 
companies  In  respect  to  roads  in  process 
of  construction.  But  in  so  far  as  the 
doctrine  of  the  New  York  case  may  be  con- 
sidered at  variance  with  the  case  of  Rail- 
road Co.  V.  Driscoll,  supra,  as  to  circum- 
stances under  which  a  person  In  charge  of 
the  company's  business  is  to  be  regarded 
as  a  vice-principal,  we  cannot  follow  It. 
See,  also,  Batterson  v.  Railway  Co.,  63 
Mich.  125,  18  N.  W.  Rep.  584.  Some  of  the 
Instrnctiona,— for  example,  those  declaring 
it  to  be  the  duty  of  the  defendant  compa- 
ny to  exercise  reasonable  care  and  pra- 
dence  in  selecting  competent  servants  to 
discharge  the  duties  assigned  them, — 
though  stating  the  law  correctly,  may 
have  been  unnecessary  under  the  Issues 
and  evidence.  But  they  could  not  have 
been  misleading,  In  view  of  the  tact  that 
the  evidence  tended  to  show  that  the 
proximate  cause  of  the  hijary  was  the 
negligence  of  Banker  in  taking  a  train  so 
heavily  and  improperly  loaded  over  a 
defective  road.  The  answer  admits  that 
plaintiff  ond  his  co-employes  were  engaged 
in  the  work  of  constructing  defendant's 
railway,  and  "were  performing  their  la- 
bor under  the  supervision  and  direction  of 
one  Henry  Banker. "  The  evidence  also, 
as  well  as  the  pleadings,  showed  that 
Banker  was  the  representative  of  the  com- 
pany In  relation  to  plaintllT  at  the  time 
of  the  accident,  and  not  a  fellow-servant 
of  a  common  master.  Hence  the  instruc- 
tions relating  to  servants  In  different  de- 
partments of  the  defendant's  service, 
whether  stating  correct  legal  propositions 
or  otherwise,  could  not  have  been  prejudl. 
olal  to  defendant.  It  Is  unnecessary  to 
consider  the  Instructions  further  In  detail. 
The  charge  of  the  court  was  full  and  ex- 
plicit, stating  the  law  correctly.  In  sub- 
stance, OS  to  the  material  matters  in  con- 
troversy at  the  trial.  No  proper  requests 
to  charge  in  behalf  of  the  defendant  were 
refused,  except  so  far  as  they  have  been 
otherwise  given  in  substance.  The  cause 
was  fairly  submitted  to  the  jury  upon  the 
law  applical)le  to  the  evidence. 

.4s  to  the  question  of  damages,  little 
need  be  said.  Tn  cases  of  this  kind,  the 
assessment  of  damages  niuat,  within  rea- 
sonable bounds,  be  confided  to  the  judg- 
ment of  the  Jury.  This  court  has  never 
been  disposed  to  encourage  extravagant 
verdicts,  and  juries  in  this  state  have,  as 
a  rule,  been  conservative  in  such  matters. 
The  plaintiff  testified  that  he  "was  thirty- 
nine  years  old  at  the  time  of  the  ax;cldent; 
was  always  a  healthy  man;  was  six  feet 
(meand  one-half  inches  tall;  strongphyslc- 
nlly."  The  testimony  further  shows 
that  working  upon  the  railroad  was  only 
a  temporary  employment  of  plaintiff;  that 
his  usual  occupation  had  been  merchan- 
dising or  iron  mining  at  the  east,  at  which 
business  he  had  been  able  to  earn  f  100  or 
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more  per  month.  The  teettmony  farther 
BhovTB  that  both  of  plaintifl'B  legs  were  ao 
crashed  as  to  render  amputation  necessa- 
ry,— one  being  cut  off  about  four  inches 
and  the  other  about  five  inches  below  the 
knee;  that  he  is  not  able  to  straighten 
out  the  stumps:  and  that  be  has  no  means 
of  support  except  his  labor.  The  treat- 
ment necessary  to  his  recovery  was  long 
and  painful.  Not  being  able  tostraighten 
his  legs  at  the  knee  Joints,  artificial  limbs 
cannot  be  adlasted,  so  his  only  mode  of 
personal  locomotion  is  by  dragging  bim- 
self  along  upon  bis  knees.  The  record  be- 
fore us  does  not  disclose  nor  lead  to  the 
conclusion  that  the  jury  were  Influenced 
either  by  passion,  prejudice,  or  other  an> 
worthy  motive  in  arrivin?  at  their  ver- 
dict. Under  the  circumstances,  we  do  not 
feel  warranted  in  declaring  the  damages 
excessive.  The  Judgment  la  accordingly 
affirmed. 

(1«  Colo.  244) 

Grrman  Nat.  Bank  t.  Elwood.i 

(Supreme  Court  q/  Colorado.    June  SO,  1891.) 

BlU.  OV  EZCBPTIONS  —  NeOESSITT  —  FORBCLOBDKB 

OF  Liens — Wbit  of  Errok — Review. 

1.  A  recital  in  the  minutes  made  by  the  olerk, 
to  the  effect  that  the  ruling  or  Judgment  of  the 
court  is  excepted  to,  Is  not  sufficient  to  preserve 
•ach  exception.  Exceptions  to  the  rulings  and 
decisions  of  the  court  can  be  preserved  only  by 
bill  of  exceptions,  duly  signed  and  sealed  by  the 
presiding  Judge. 

a.  The  records  and  Judgments  of  a  oourt  of 
general  Jurisdiction  are  presumed  to  be  regular 
and  free  from  all  Jurisdictional  defects,  a*  well 
as  other  errors,  unless  the  contrary  clearly  ap- 
pears. 

8.  The  general  rule  is  that  the  owner  of  the 
property  open  which  miners'  or  mechanics'  liens 
are  sought  to  be  foreclosed  shall  be  made  a  party 
to  foreclosure  proceedings ;  but  ipuere,  whether, 
iX  the  property  and  the  title  thereto  have  been 
regularly  transferred  to  a  third  t>erson  for  the 
purpose  of  being  disposed  of  to  pay  Incumbrances 
against  the  same  or  to  pay  debts  against  the 
owner,  it  may  not  be  snfBcient  to  make  such  third 
person  a  party  to  the  foreolosure  proceedings  in- 
stead of  the  original  owner. 

4.  It  is  not  the  otBoe  of  the  writ  of  etror  to 
relieve  a  party  from  his  own  mistakes  or  omis- 
sions In  the  lower  court 

IS.  A  review  by  the  supreme  court  upon  writ 
of  error   must  he  prosecuted  upon  matters   ap- 
pearing in  the  record,  and  not  apon  ex  parte 
matters  introduced  afterwards. 
{Syllabut  by  the  Court.) 

Error  to  district  court.  Summit  county ; 
L.  M.  Goodard,  Judge. 

Action  by  C.  W.  Elwood  against  A.  G. 
Uoopes,  receiver  of  the  Warrior's  Mark 
Mining  Company,  and  the  German  Na- 
tional Bank,  impleaded,  to  enforce  certain 
miners'  liens.  Judgment  for  plaintiff.  De- 
fendant bank  brings  error.    Affirmed. 

C.  VV.  Klwood  was  plaintiff  below.  A. 
0.  Hoopes,  receiver  of  the  Warrior's  Mark 
Mining  Company,  and  the  German  Na- 
tional Bank  of  Denver  were  deienrlants. 
The  action  was  brought  by  plaintiff  in  his 
own  right  and  as  assignee  of  certain  other 
miners  to  enforce  certain  miners'  liens 
against  the  property  of  the  Warrior's 
Mark  Company.  The  liens  arose  out  of 
work  done  by  plalntitf  and  his  assignors 
under  contract  with  said  company  upon 
its  mines.    The  complaint  shows  that  the 
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work  by  said  plaintiff  and  his  assignors 
continued  up  to  the  time  when  said  mines 
and  ail  the  property  of  said  company, 
both  real  and  personal,  passed  into  the 
hands  and  under  the  control  of  the  defend- 
ant Hoopes,  as  a  receiver  appointed  by 
the  district  court  of  Summit  county,  the 
same  court  In  which  this  action  was 
brought  and  tried.  Thecomplaint  further 
shows  that  the  defendant  the  German 
National  Bank  of  Denver  claimed  alien 
upon  the  property  of  said  mining  com- 
pany by  virtue  of  an  attachment  levy. 
The  prayer  of  the  complaint  was  to  the 
effect  that  the  amount  found  due  plalntifl 
on  account  of  the  liens  in  favor  of  himself 
and  said  other  miners  be  decreed  to  be 
prior  liens  upon  the  mining  property  aa 
against  all  persons;  that  the  said  defend- 
ant bank  be  required  to  answer  concern- 
ing its  lien ;  that  plaintiff's  liens  be  fore- 
closed; and  that  the  receiver  proceed 
upon  notice  to  be  fixed  by  the  court  to 
sell  the  property  in  his  hands  for  the  pur- 

Cose  of  paying  said  liens;  and  that,  if  any 
alance  remain  after  the  payment  of  the 
liens  in  favor  of  plaintiff,  the  same  be  ap- 
plied to  other  claims  against  said  mining 
company.  The  recover  and  the  bank 
each  filed  a  separate  answer,  contesting 
the  plaintiff's  claims  upon  the  merits. 
Cpon  the  trial  the  court  found  and  ren- 
dered Judgment  in  favor  of  plaintiff  for  the 
sum  of  $8,114.(0  on  account  of  the  clalma 
represented  by  him,  and  declared  the  same 
to  be  liens  upon  the  property  of  said  com- 
pany in  the  hands  of  said  receiver,  and 
that  such  Hens  were  prior  to  the  lien 
claimed  by  the  bank.  The  decree  ordered 
the  sale  of  the  property  covered  by  such 
liens,  the  proceeds  to  be  applied  to  the 
payment  of  the  plaintiff's  Judgment.  The 
defendant  bank  brings  the  cause  to  this 
court  by  writ  of  error. 

PattersuB  A  Thomas,  for  plaintiff  in  er- 
ror.    D.  E.  Parks,  for  defendant  in  error. 

Elliott,  J.,  {after  etattng  the  facta.) 
The  assignments  of  error  are.  in  effect,  aa 
follows:  (1)  That  the  district  court  bad 
no  jurisdiction  whatever  over  the  War- 
rior's Mark  Mining  Company  or  over  its 
property,  and  had  no  Jurisdiction  to  ren- 
der any  Judgment  or  decree  in  the  action 
against  said  company, for  the  reason  that 
said  company  was  not  a  party  to  the  ac- 
tion. (2)  That  the  district  court  had  no 
right  or  authority  to  adjudge  or  decree 
the  Hens  of  plaintiff  to  be  prior  or  superior 
to  the  lien  of  the  defendant  bank.  The 
cause  was  referred  [or  trial  to  a  referee, 
who  reported  findings  and  Judgment  to 
the  court.  The  final  decree,  as  rendered  by 
the  court,  and  signed  by  the  Judge,  shows 
that  no  objections  or  exceptions  were 
taken  by  either  party  to  the  report  of  the 
referee,  or  to  the  filing  orapproval  thereof 
by  the  court.  It  does  not  appear  that 
any  attempt  was  made  to  preserve  any 
objection  or  exception  in  the  court  below 
at  any  stage  of  the  proceedings  until  the 
next  day  after  final  Judgment  was  ren- 
dered. "Then  for  the  first  time  a  recital 
appears  in  the  minutes  made  by  the  clerk 
to  the  effect  that  the  attorney  tor  defend- 
ant comes  and  "excepts  to  the  entering 
and  filing  of  the  Judgment  and  decree 
heretofore  entered  herein.*  Itia  acarcely 
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neceasary  to  say  that  such  recital  in  tlie 
clerlt'B  minutes  1h  not  snfficleut  to  preserve 
an  exception  to  the  final  Judgment.  It  is 
well  settled  that  exceptions  to  the  rulings 
and  deciEiuuB  of  the  court  cannot  be  thus 
preserved  for  review  upon  error  or  appeal. 
Exceptions  can  be  preserved  for  such  pur- 
pose only  by  a  bill  of  exceptions,  duly  signed 
and  sealed  by  thepresidlngjudge.  See  But- 
ter v.  Shumway,  16  Colo.  — ,  26  Pac.  Rep. 
321,  and  cases  there  cited.  The  court  gave 
defendant  90  days  In  which  to  prepare  and 
tender  a  bill  of  exceptions;  but  no  such  bill 
has  been  certified  to  this  court.  If  objec- 
tion had  been  taken  in  the  court  below  on 
the  ground  that  the  Warrior's  Mark  Min- 
ing Company  was  not  made  a  party,  or 
on  the  ground  that  the  complaint  did  not 
allege  with  sufhcieut  certainty  the  trans- 
feror said  company's  property  to  the  re- 
ceiver, these  alleged  defects  might  have 
been  remedied.  It  is  true  the  allegations 
in  respect  to  such  transfer  are  not  very 
specific;  they  are  perhaps  inaccurate  and 
defective  In  form ;  but  they  are  in  no  way 
controverted  by  the  answer  of  either  de- 
fendant; and  it  cannot  properly  be  said 
that  the  defects  alleged  are  jurisdictional, 
or  of  such  a  nature  as  to  require  a  reversal 
of  the  judgment  upon  an  objection  made 
tor  the  first  time  in  this  court.  Bliss,  Code 
PI.  §§  435-438.  The  court  from  which  this 
record  comes  is  one  of  general  and  unlim- 
ited original  jurisdiction  as  to  all  causes 
at  law  and  in  equity.  Its  records  and 
judgroentsare  presumed  to  be  regular,  and 
free  from  all  jurisdictional  defects  as  well 
as  other  errors,  unless  the  contrary  clear- 
ly appears.  The  general  rule  undoubtedly 
is  that  the  owner  of  the  property  upon 
which  miners'  or  mechanics'  liens  are 
sought  to  be  foreclosed  shall  be  made  a 
party  to  the  foreclosure  proceedings.  If, 
however,  the  property  and  the  title  there- 
to have  been  regularly  transferred  to  a 
third  person  for  the  purpose  of  being  dis- 
posed of  to  pay  incumbrances  against  the 
same  or  to  pay  debts  against  the  owner, 
we  are  not  prepared  to  say  that  It  may 
not  be  sufficient  to  make  such  third  per- 
son a  part}'  to  the  foreclosure  proceedings 
instead  of  the  original  owner.  In  this 
case,  however,  we  do  not  decide  that  the 
rights  of  the  Warrior's  Mark  Company,  or 
the  rights  of  the  bank  or  of  Elwood  as 
against  said  company,  are  necessarily  con- 
cluded by  this  proceeding.  The  Warrior's 
Mark  Company  Is  not  here  complaining. 
The  plaintiff  in  error  was  summoned  and 
appeared  as  a  party  to  the  action.  It 
made  no  objection  on  the  ground  of  a  de- 
fect of  parties.  It  made  no  objection  to 
the  form  or  substance  of  the  pleadings, 
nor  to  the  amount  or  character  of  the 
proof.  It  took  no  exception  to  the  finding 
or  judgment  reported  b.y  the  referee,  nor 
to  the  final  decree  of  the  court.  It  will  be 
presumed,  therefore,  for  the  purposes  of 
this  review,  that  sufficient  was  made  to 
appear  before  the  trial  court  to  justify  its 
findings  and  decree,  so  far  as  the  parties 
to  this  recoi'd  are  concerned.  Bliss,  Code 
Pi.,  supra.  Our  conclusion  upon  this 
point  in  no  way  conflicts  with  the  previ- 
ous decisions  of  this  court  as  cited  by 
counsel.  The  Decker-Myles  Case,  4  Colo. 
566,  in  which  It  was  said  that  the  defend- 


ants proper  in  proceedings  to  foreclose 
miners'  and  mechanics'  liens  are  the  own- 
ers of  the  property  soaght  to  be  charged, 
was  an  original  action  growing  oat  of  a 
previous  foreclosure  suit.  The  question 
involved  was  In  no  way  analogous  to  the 
one  at  bar.  The  8an  Juan-Finch  Case,  6 
Colo.  214,  was  also  an  original  action 
brought  to  restrain  the  execution  ol  a 
judgment  rendered  against  the  San  Juan 
Company  without  service  of  process  upon 
said  company.  The  Snodgi-ass-Holland 
Case,  6  Colo.  596,  was  a  suit  to  enforce  a 
miner's  lien  against  a  mine  owned  in  fee  by 
Snodgrass  and  one  Warwick  as  tenants  In 
common.  That  the  contract  under  which 
the  lien  was  claimed  was  made  by  the 
authority  and  sanction  of  Warwick  does 
not  appear  to  have  been  disputed.  Snod- 
grass moved  in  the  court  below  that  his 
co-tenant  Warwick  be  made  a  co-defend- 
ant, and  for  the  refusal  of  the  court  to 
grant  this  motion  the  judgment  vras  re- 
versed. It  Is  not  intimated  by  this  opin- 
ion that  the  Warrior's  Mark  Company 
might  not,  by  an  original  suit,  obtain  re- 
lief against  the  judgment  now  under  re- 
view; nor  is  it  decided  that,  if  plaintiff  in 
error  had  moved  in  the  court  below  to 
make  the  Warrior's  Mark  Company  a  co- 
defendant.  It  would  not  have  been  error  to 
have  refused  the  motion.  Plaintiff  in  er- 
rorknew  when  this  cause  was  pending  be- 
low, or  had  the  means  of  knowing  then 
as  well  as  now,  the  necessity  of  making 
the  Warrior's  Mark  Company  a  co-defend- 
ant, if  such  necessity  there  was.  A  partj' 
cannot  ordinarily  resort  to  an  appellate 
court  to  obtain  relief  from  his  own  mis- 
takes or  omissions  in  the  lower  court. 
Such  Is  not  the  usual  office  of  the  writ  of 
error.  'The  transcript  in  the  case  of  Den - 
Ison  et  al.  v.  Warrior's  Mark  Min.  Co., 
filed  in  this  proceeding,  cannot  be  regard- 
ed In  any  sense  as  a  supplemental  tran- 
script in  this  case.  It  does  not  appear 
ever  to  have  been  made  a  part  of  this  pro- 
ceeding In  the  court  below.  Perhaps,  U  It 
had  been  Introduced  in  evidence  on  the 
trial  below,  It  might  have  bad  some  bear- 
ing on  the  case.  But  this  review  must  be 
pnisecnted  on  the  record,  and  not  upon 
ex  parte  matters  introduced  afterwards. 
Luthe  V.  Luthe,  12  Colo.  420,  21  Pac.  Rep. 
467. 

As  to  the  right  and  authority  of  the 
court  to  determine  the  priority  of  the  liens 
claimed  by  the  plaintiff  for  himself  and  hia 
assignors  and  thedefendant  bank,  respect- 
ively,  there  can  be  no  donbt.  The  bank  by 
its  answer  Joined  issue  with  plaintiff,  and 
asked  to  have  Its  lien  by  attachment  ad- 
judged to  be  prior  to  any  lien  claimed  by 
plaintiff.  It  had  full  opportunity  to  be 
heard  by  evidence  and  by  its  counsel.  If 
it  had  succeeded  in  establishing  the  priori- 
ty of  its  lien  by  a  decree  of  the  court,  it 
might  have  proceeded  to  sell  the  property 
by  virtue  of  its  levy  discharged  of  plain- 
tiff's liens,  and  thus  would  have  trained  all 
it  desired  In  theiitlgatlon.  In  case  of  suc- 
cess, there  was  no  necessity  on  its  part  to 
make  the  mining  company  a  party  to  the 
litigation,  inasmuch  as  the  only  issue  mate- 
rial to  its  interests  and  the  only  parties 
necessary  to  an  adjudication  of  its  claims 
were  before  the  court.    ISurely,  it  cannot 
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now  be  eiiccesalully  urged  as  a  ground  of 
error  in  behalf  ol  the  bank  that  It  did  not 
anticipate  defeat,  and  so  did  not  talie  the 
steps  necessary  for  the  protection  of  its 
interestsiu  such  a  contingency.  Thelusue, 
as  joined  bet  ween  the  parties,  was  found 
and  adjudged  in  favor  of  plaintiff,  and 
nothing  whatever,  either  of  law  or  of  fact. 
Is  shown  in  the  record  against  the  cornKit- 
ness  ot  Bucb  finding  and  adjudication. 
Certainly  no  reason  appears  wiiy  the  ad- 
judication of  the  controversy  In  respect  to 
the  priority  of  the  respective  Ileus  should 
not  be  r3garded  as  final  between  the  par- 
ties to  the  record.  Phil.  Mech.  Liens,  § 
39.5.  The  judgment  ot  the  district  court  is 
affirmed,  without  prejudice  to  the  defend- 
ant bank  as  alien  claimant  juniorto plain- 
tiff in  respect  to  the  liens  adjudged  against 
the  property  known  and  described  in  tbe 
record  as  the  property  of  the  Warrior's 
Mark  Mining  Company. 


Id  ro  Thomas. 
(Supreme  Court  of  Colorado.    Sept.  14,  1891.) 
Admission  to  thb  Bak — Right  op  Wombn. 
Attorneys   at  law   are   not  civil    oflBcers, 
within    Const.   Colo.    art.  7,  $  6,  proTiding  that 
'^nt  person  except  a  qualiflecl   elector  shall   be 
elected  or  ai>pointed  to  any  uivil  office  in   the 
states"  and,  in  the  absence  of  an^  statutory  or 
constitutional  iDhibltion,  women  will   be  admit- 
ted to  the  bar  on  equal  terms  with  men. 

Petition  tor  admission  to  the  bar. 
J.  Warner  Milln,  for  petitioner.     Atty. 
Gen.  Maapin,  Hiaicus  curise. 

HBL.M,  C.  J.  Petitioner,  Mrs.  Mary  S. 
Thomas,  asks  to  bave  her  name  placed 
upon  the  roll  of  attorneys  practicing  be- 
fore this  and  other  courts  of  the  state. 
She  tenders  credentials  attesting  the  pre- 
scribed professional  quallHcatiuns,  and  a 
compliance  witli  all  express  requirements 
ot  the  statute  and  rules  of  conrt  regulat- 
ing access  to  the  legal  profession.  The 
question  Is  therefore  squarely  presented, 
are  women  entitled  to  admlbsion  to  the 
bar  of  this  state  on  equal  terms  with 
men?  By  ancient  and  universal  usage, 
women  have  been  denied  the  right  to  prac- 
tice before  the  English  courts.  The  two 
or  three  esceptiong  cited  in  petitioner's 
brief,  such  as  that  ot  Anne,  countess  uf 
Pembroke,  are  not  well  anthentlcated. 
During  the  early  history  of  this  country 
a  like  exclusion  from  the  profession  gener- 
ally prevailed,  though  a  few  InHtaiices  are 
recorded,  as  in  the  case  of  Margaret  Brent, 
also  mentioned  in  petitioner's  brief,  whei-e 
they  were  perinitted  to  appear  specially 
in  particular  proceedings.  In  the  District 
of  Columbia,  and  in  Massachusetts,  Illi- 
nois, and  Wisconsin,  within  a  period  com- 
garatively  recent,  such  applications  have 
een  rejected,  the  courts  promulgating 
learned  opinions  in  connection  therewith. 
Fifteen  years  ago  the  supreme  court  of  the 
United  States  also  denied  the  right.  The 
case  was  not  reported,  but  the  chief  jus- 
tice, in  orally  epitomising  the  reasons  for 
adverse  action,  declared  that  the  court 
bad  concluded  to  adhere  to  the  uniform 
eustom  since  Its  organization,  of  licensing 
men  only,  till  "a  change  is  required  by 
statute  or  a  more  extended  practice  iu  tbe 


highest  courts  of  tbe  states. "  In  re  Lock- 
wood,  9  Nott.  &  Hop.<t46:  Ex  parte  Robin- 
son. LSI  Mass.  870,  citing  the  above  ruling 
of  the  Ignited  States  supreme  court;  In  re 
Bradweil,  55  111.535;  £:x  parte  Goodell,  39 
Wis.  232.  The  written  opinions  men- 
tioned marshal  all  objections  to  confer- 
ring this  privil(:ge  upon  women,  dwelling 
with  especial  force  and  clearness  upon 
those  existing  outside  ot  constitntional 
and  statutory  provisions.  They  ably  dis- 
cuss questions  of  impropriety  and  inex- 
pediency based  upon  the  laws  of  nature, 
the  bearing  of  historical  customs  and 
usages,  and  the  impediments  growing  out 
of  woman's  legal  sf^tus  at  the  common 
law.  With  all  dpference  to  those  learned 
courts,  we  decline  to  imitate  their  exam- 
ple in  the  latter  regard.  We  shall  not 
indulge  in  speculation  concerning  tbe  nat- 
ural aptitude  and  physical  ability  of  wo- 
men to  perform  the  duties  of  the  profes- 
sion, nor  shall  we  dwell  upon  considera- 
tions of  propriety  or  expediency  in  the 
premises.  These  are  matters  as  to  which 
wide  differences  of  opinion  exist;  and 
we  conceive  that  they  have  little,  if  any, 
bearing  upon  similar  applications  now 
presented  in  this  state,  however  pertinent 
they  may  hare  b«enln  tbecommon  wealths 
referred  to  wlien  the  above  rulings  were 
made.  We  shall  likewise  decline  to  give 
controlling  weight  to  liistoric  custom  or 
usage  in  England,  in  the  American  colonies, 
and  in  the  republic  during  its  infancy. 
Reasoning,  predicated  upon  tbe  latter 
ground,  possesses  the  inherent  weakness 
of  igrnoring,  to  a  greater  or  less  extent, 
tbe  marvelous  changes  throughout  tbe 
country  during  tbe  last  50  years  in  the  le- 
gal status  ot  woman.  It  is  a  significant 
Rircumstance,  Indicating  the  trend  of  pop- 
ular sentiment  on  the  subject,  that  each  of 
the  cnaes  above  referred  to  was  speedily 
followed  by  a  statute  providing  for  the 
admission  ot  women  to  the  profession. 
The  supreme  court  ot  the  Tnited  States, 
and  the  courts  of  tbe  District  of  Colum- 
bia, Massachusetts,  Illinois,  and  Wiscon- 
sin, no  longer  adhere  to  the  rule  of  dis- 
crimiiiatlon  on  the  ground  of  sex.  Wrt- 
men  are  now  licensed  without  question  to 
practice  in  these  courts  as  well  as  iu  those 
of  several  otlier  states  upon  the  same  con- 
ditions as  men,  save  onl.v  that  the  act  of 
congress  requires  three  years'  membership 
of  tbe  bar  of  the  highest  court  in  some 
state  or  territory  as  a  condition  preced- 
ent to  their  appearance  before  tbe  su- 
preme court  of  tbe  United  States.  In  this 
commonwealth,  women  of  sufficient  age, 
married  or  single,  may  make  contracts, 
form  partnerships,  inherit,  acquire,  and 
dispose  of  property,  in  all  respects  sub- 
stantially the  same  as  men.  The  policy 
of  our  legislative  and  judicial  action  has 
tended  constantly  towards  conferring  up- 
on them  the  same  property  rights  and 
business  status  as  are  enjoyed  by  men. 
They  may  undoubtedly  pnrsue  all  voca- 
tions and  enterprises  of  a  business  charac- 
ter. They  may  also  become  ministers, 
physicians,  or  educators,  and,  if  any  lim- 
itatiou  in  regard  tn  the  learned  profes- 
sions exists,  such  limitation  applies  solely 
to  the  bar.  The  privilege  of  practicing 
tbis  protesBlon  and  sharing  in  its  emolu- 
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menta  !■  alone  questioned.  Hence  we 
contend  with  none  of  the  difficulties  en- 
countered by  the  courts  above  meutioned 
arising  troui  the  disabilities  ol  women, 
especially  married  women,  at  the  com- 
mon law.  Applications  lil<e  the  one  be- 
fore as  may  therefore  be  rega  rded  with  the 
ludicial  favor  usually  extended  when 
equality  of  rights  is  involved,  unless  some 
restrictive  provision  be  found  in  our  stat- 
utes or  constitution. 

Turning  to  the  act  regulating  the  licens- 
ing of  attorneys,  and  deflning  their  du- 
ties, liabilities,  etc.,  we  find  nothing  that, 
m  our  judgment,  (airly  shows  a  legislative 
Intent  to  bestow  this  privilege  upon  men 
exclusively.  Thesubstantlve  phrases  used 
throughout  the  act,  when  speaking  of  ap- 
plicants, cover  both  sexes.  They  are  "no 
person"  and  "any  person;"  as,  "no  per- 
son   shall    be    permitted     to    practice; 

•  •  •"  "no  iwrson  whose  name  is  not 
subscribed;  •  •  •"  "any  person  pro- 
ducing a  license  from  any  court  of  record  ; 
»  •  »"  «jf  ^ny  person  not  licensed  as 
aforesaid     shall      receive     any     money. 

•  •  •"  The  pronouns  employed  with 
reference  both  to  applicants  and  licensed 
attorneys  are,  it  is  true,  masculine;  but 
this  (act,  standing  alone,  is  a  matter  of 
very  little  slgnlQcance.  The  masculine 
pronoun  is  constantly  used  in  legal  and 
secular  literature  to  designate  both  sexes; 
besides,  it  is  expressly  provided  by  law 
here,  as  in  other  states,  that,  unless  the 
language  contains  something  inconsistent 
therewith,  this  rule  may  be  followed  in 
construing  statutes:  "Every  word  im- 
porting the  maaculine  gender  only,  may 
extend  to  and  be  applied  tofemales  as  well 
as  males."  Mills,  Ann.  St.  §  41S5.  There 
is  no  language  in  the  act  under  considera- 
tion inconsistent  with  the  application  to 
its  construction  of  this  statutory  guide. 
We  are  not  unmindful  of  the  rule  that  a 
statute  is  to  be  interpreted  in  the  light  of 
other  statutes  constituting  a  part  of  the 
same  legislative  system.  But,  as  already 
suggested,  the  uniform  and  unmistakable 
policy  of  our  legislation,  as  shown  In 
numerous  provisions,  has  been  to  extend 
the  legal  rights  of  women,  and  enlarge 
their  sphere  uf  occupation  and  usefulness. 
The  proposition,  however,  is  advanced, 
with  plausibility  and  force,  that  section 
8,  art.  7,  of  the  constitution.  Indirectly, 
but  clearly,  forbids  licensing  women  to 
practice  law.  This  section  reads:  "No 
person  except  a  qualified  elector  shall  be 
elected  or  appointed  to  any  civil  or  mili- 
tary office  in  the  state. "  It  is  argued  that 
attorneys  are  civil  officers,  and  that  since 
women  are  not  electors  they  cannot  be- 
come attorneys.  Women  may  participate 
in  school  elections,  and  hold  certain  offices 
connected  with  the  public  schools,  but 
they  are  not  such  electors  as  this  section 
of  the  constitution  contemplates.  The 
eonstitntiondl  term  "qualified  elector"  is 
here  "used  in  its  broadest  sense,  meaning 
a  pereon  qualified  to  vote  generally, "  In 
re  Notaries  Public,  9  Colo.  628,21  Pac.  Rep. 
173.  The  limitation  declared  by  this  pro- 
Vision  is  plain,  and,  if  attorneys  at  law 
are  civil  officers  within  its  meaning,  the 
Objection  must  be  sustained. 

Tbi>  phrase  "civil  office,"  as  thus  em- 


gloyed,  Is  frequently  need  Intercbangea- 
ly  with  the  term  "public  trust."  It  un- 
doubtedly relates  to  public  offices;  that  is, 
to  those  offices  which  involve  an  election 
or  appointment  by  or  on  behalf  of  the  gen- 
eral public,  and  the  performance  of  duties 
essentially  public  In  their  nature.  See  Co- 
hen V.  Wright,  22  Cal.  293;  also  Weeks, 
Attys.  §  89,  citing  cases  from  Alabama, 
Virginia,  New  Yorli,  and  South  Carolina. 
Attorneys  at  law  are  coustantly  spolcen 
of  as  "  officers  of  the  court. "  The  designa- 
tion is  not  inaccurate.  Their  special  re- 
searches and  general  legal  knowledge  ena- 
ble them  to  aid  the  courts,  and  thus  to 
contribute  somewhat  towards  the  due  ad- 
ministration of  justice  The  office  is  thpre- 
fore  an  important  one,  and  the  attorney 
incidentally  performs  a  quasi  pnblic  duty. 
But  admlRslun  to  the  proTession  is  purely 
a  private  matter,  and  Is  secured  solely  for 
the  advancement  of  private  Interests.  By 
virtue  of  such  admission,  attorneys  are 
not  required  to  perform  specific  public 
acts,  nor  arespeclfled  duties  devolved  upon 
them  In  behalf  of  the  general  public.  The 
duties  they  assume  and  the  labor  they 
perform  are  usually  in  pursuance  of  per- 
sonal contracts  with  private  litigants. 
Admission  to  the  bar  Is  an  essential  pre- 
requisite to  the  filling  of  certain  offices, 
such  as  prosecuting  attorney  and  judges 
of  supreme,  district,  and  other  courts.  But 
these  public  trusts,  and  the  functions 
connected  therewith,  devolve  only  upon 
members  of  the  profession  by  virtue  of  an 
independent  election  or  appointment. 
Until  thus  designated,  they  can  no  more 
enter  into  offices  where  the  functions  are 
of  a  public  nature  than  can  unlicensed 
persons  wholly  Ignorant  of  the  law.  Our 
conclusion  Is  that  attorneys  at  law  are 
not,  perse,  civil  officers,  within  the  mean- 
ing of  the  constitutional  phrase  undercon- 
slderation.  See  authorltieslastabove  cit- 
ed. The  major  premise  of  the  argument 
in  support  of  a  constitutional  Inhibition 
thus  proves  upon  examination  to  be  un- 
true, and  of  course  the  conclusion  falls. 
That  instrument,  so  far  as  we  are  aware, 
contains  nothing  inconsistent  with  the 
admission  of  women  to  the  bar.  It  there 
were  anything  in  theroles  orusages  of  Ibe 
court  involving  this  inconsistency,  we 
would  feel  that  a  modification  of  such  rules 
or  usages  should  now  be  made.  We  have 
no  disposition  to  postponefalllnglnto  line 
with  the  supreme  court  of  the  United 
States  and  other  enlightened  tribunals 
throughout  the  country,  that  have  finally, 
voluntarily,  or  in  obedience  to  statutory 
injunction,  discarded  the  criterion  of  sex, 
and  opened  the  door  of  the  profession  to 
women  as  well  as  men.  The  prayer  of  the 
petitioner  will  be  granted.  It  Is  ordered 
that  her  name  be  placed  apon  the  roll  of 
attorneys. 

(16  Colo.  2$1) 

Drake  et  al.  v.  Oilpin  County  Min.  Co. 
et  a/.i 

{Supreme  Court  of  Colorado.    June  18, 1891.) 

Ekforcembxt  of  Judomext  —  Equitablb  Atd. 

Plaintiffs  sold  defendants  a  mining  claim, 

payment  to  be  made  as  soon  as  a  Rood  title  could 

bo   furnished,  plaintiffs   agreeing  to  give  title, 

with  covenants  of  wan'aut;,  except  as  against 
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the  TJnJted  States.  When  this  was  tendered, 
defendants  refased  to  accept  deed,  and  to  pay 
the  mone;,  and  a  judgment  was  rendered  in 
plaintiffs'  favor  for  the  amount  thereof;  it  be- 
iuK  provided,  as  a  part  of  the  Judgment,  that 
plaintiffs  deposit  and  keep  on  deposit  vrith  the 
clerk  a  deec:  of  the  claim,  to  be  delivered  to  de- 
fendants. Held,  that  plaintiffs  having  failed  to 
comply  with  the  judgment  as  to  depositing  the 
deed,  but  instead  thereof  having  entered  upon 
the  land  as  claim-jumpers,  and  asserted  title  bjr 
reason  of  a  relocation,  on  the  ground  that  defend- 
ants had  forfeited  it  by  non-compliance  with  the 
mining  laws,  equity  would  not  assist  in  enforc- 
ing the  judgment  against  other  property  of  de- 
fendants.   BisBELL  and  Reed,  CC,  dissenting. 

Commissioners'  decision.  Error  to  dis- 
trict court,  Arapahoe  county ;  Victor  A. 
Elijott,  JudKe. 

Suit  by  I^Bter  E.  Drake  and  Harper  M. 
Orahood",  executors  of  Licster  Drake,  de- 
ceaBed,  nsainst  the  Gilpin  County  Mininf! 
Company  and  others,  asking  the  aid  of  the 
court  inenftirelnK  a  judgment.  Judgment 
for  defendants,  and  plain  tIRs  appeal.  At- 
flrmed. 

L.  C.  Rockwell  and  Teller  £  Orahood, 
for  plaintiffs  in  error.  L.  h.  France,  for 
defendants  In  error. 

Richmond,  C.  In  April,  1879,  Lester 
Drake  was  Interested  as  owner  in  the 
Williams  lode,  situated  in  Gilpin  county. 
The  extent  of  such  interest  is  immaterial, 
as  he  held  contracts  with  the  other  own- 
ers giving  him  the  right,  for  the  time  be- 
luR,  to  sell  the  entire  property.  The 
plaintiff  had  been  unsuccessful  in  his  ef- 
forts to  make  such  sale  until  he  met  de- 
fendants Weltbrec  and  Cooper.  He  was 
then  in  embarrassed  circumstances,  and 
the  time  of  these  options  was  about  to 
exi>lre  when  the  negotiations  with  these 
defendants  were  entered  upon.  Upon  the 
last  day  he  succeeded  in  making  a  con- 
tract with  them,  whereby  they  were  to 
take  600  feet  of  the  property,  and  pay 
therefor  the  sum  of  f36,5lX).  About  this 
time  the  defendants  AVoltbrec  wnd  Cooper, 
with  one  Parker,  organized  a  corporation 
known  as  the"  Gilpin  County  Mining  Com- 
pany," in  whose  name  the  negotiations 
were  Anally  consummate<i,  although  it  is 
claimed  that  it  was  a  personal  enterprlp« 
on  the  part  of  Weitbrec  and  Cooper,  with 
which  the  company  had  nothing  what- 
ever to  do.  The  title  to  50  feet  of  the  600 
being  In  dispute,  it  was  arranged  that 
the  sale  should  be  completed  without  re- 
gard to  that  portion  of  the  claim.  A  sep- 
arate agreement  in  writing  was  executed 
as  to  this,  wherein  the  price  to  be  paid 
therefor  was  fixed  at  $2,500.  This  amount 
was  made  payable  on  theliith  of  Septem- 
ber, IMSO,  or  as  soon  as  a  good  aud  suffl- 
oient  title  thereto  could  be  furnished, 
Drake  agreeing  to  furnish  such  title  with 
corenants  of  warranty,  except  as  against 
the  United  States.  The  price  agreed  upon 
for  the  5.50  feet  was  $84,000.  This  sum  was 
paid  as  follows:  Company  stock  for  the 
corporation,  for  which  Drake  received  In 
cash  from  Weltbrec  and  Cooper  $7,.")00; 
the  notes  of  the  company  for  f^O.-VK), 
•which  were  paid  by  Weitbrec  and  Coop- 
er; and  the  assumption  by  the  company 
of  the  pa.vment  of  a  note  of  plaintiff  for 
$6,000.    Some  of  these  notes  were  secured 


by  a  trust-deed  upon  the  property.  This 
part  of  the  transaction  appears  to  have 
been  fully  closed  at  the  time,  and  a  deed 
executed  and  delivered  to  the  company  for 
the  550  feet  by  Drake.  In  the  year  1881, 
Drnke,  claiming  to  have  secured  the  title 
to  the  remaining  50  feet,  tendered  a  deed 
to  the  company  for  the  same,  and  de- 
manded the  $2,500  agreed  to  be  paid 
thereupon  The  company,  claiming  some 
misrepresentation  in  reference  to  the  prop- 
erty, declined  to  accept  the  deed,  and  re- 
fused to  pay  the  money.  Thereupon  Mr. 
Drake  brought  suit  for  this  amount,  with 
interest.  In  that  suit  he  obtained  judg- 
ment against  the  company,  and  caused 
an  execution  to  he  issued  and  levied  upon 
the  mining  property  theretofore  trans- 
ferred by  him  to  the  company,  but  made 
no  further  attempt  to  satisfy  the  writ  un- 
til the  Institution  of  the  present  action. 
Some  of  the  notes  given  In  part  payment 
of  the  original  purchase  price  falling  due 
in  the  mean  time,  WItbrec  and  Cooper 
caused  the  property  to  be  advertised  for 
sale  by  the  trustee.  Drake  thereupon  in- 
stituted this  suit  to  restrain  the  sale  and 
subordinate  the  Hen  of  the' trust-deed  to 
the  lien  of  his  Judgment. 

The  pleadings  In  this  case  aresomewbat 
voluminous,  and  I  deem  It  unnecessary 
to  make  extended  extracts  therefrom. 
Drake,  having  obtained  the  judgment  for 
$2,500,  which  judgment  remained  unsatis- 
fied, and  having  entered  upon  the  posses- 
sion, as  he  claims,  of  the  50  feet  of  ground, 
under  the  mining  laws  of  the  United 
States,  as  public  land,  and  while  claim- 
ing title  thereto,  seeks  to  subordinate  the 
lien  of  the  trust-deed  to  the  lien  of  his 
judgment,  and  subject  the  property  of  the 
defendant  mining  compan.y  to  sale  in  sat- 
isfaction of  said  judgment.  He  alleges 
that  the  defendants  Weitbrec  and  Cooper 
,  are  the  sole  owners  of  all  the  stock  of  the 
Gilpin  County  MiningCompany ;  thutthey 
have  declared  dividends  resulting  from 
the  products  ofthe  mine  when  said  compa- 
ny was  Indebted  to  him ;  that  the  various 
notes  secured  by  the  said  deed  of  trust 
were  not  legal  obligations  against  the 
company,  and  that  it  was  in  no  way  in- 
debted to  Cooper  and  Weitbrec  by  reason 
of  the  execution  of  these  said  notes. 
Drake  having  deceased  before  the  cause 
was  reached  for  trial,  the  action  was  con- 
tinued in  the  name  of  his  executors,  the 
present  plaintiffs  in  error.  A  trial  to  the 
court  without  a  jury  resulted  in  findings 
and  judgment  for  the  defendants.  Much 
appears  In  the  complaint  which  is  with- 
out bearing  upon  the  actual  controversy 
between  the  parties.  It  does  not  appear, 
however,  by  averment  or  otherwise,  that 
any  of  the  defendants  are  insolvent;  and 
it  is  not  shown,  either  by  testimony  or 
by  the  pleadings,  that  the  plaintiff  was 
induced  by  fraud  or  misrepresentation  to 
enter  into  the  contract  of  sale.  The  con- 
sideration to  be  paid  for  the  50  feet  was 
the  sum  of  $2,.'j00;  the  judgment  agaiust 
the  company  was  rendered  accordingly. 
It  is  admitted  by  the  pleadings  (the  de- 
fendants having  alleged  it,  and  the  plain- 
tiff not  having  denied  it)  that,  as  a  part 
of  such  judgment,  it  was  ordered  and  ad- 
judged by  the  court  that  the  said  plaintiff 
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depoRit,  and  keep  on  deposit,  with  the  clerk 
of  the  cllfltrlct  court,  a  deed  of  conveyance 
of  said  50  feet  of  said  AVillinms  lode,  said 
deed  to  be  delivered  to  the  defendant  the 
Gilpin  County  Mining  Company.  There- 
after, and  before  the  institution  of  this 
suit,  Drake,  having,  as  he  alleges,  deposit- 
ed the  deed  to  tlie  property  with  the  clerk 
of  said  court,  assumed  and  avers  in  his 
replication  to  the  answer  that  the  com- 
pany had  neglected  to  comply  with  the 
mining  laws  of  the  United  States;  had  for- 
feited their  right  to  Bald  .TO  feet;  and  that 
he  had  the  right,  as  a  citizen  of  the  United 
States,  to  enter  upon  and  repossess  him- 
self of  the  title  and  possession  of  said 
property.  And  tliis,  too,  in  tlie  face  of 
his  contract  with  the  defendant  company 
to  make  a  good  title  to  said  50  feet  of 
ground  free  and  clear  from  all  disputes, 
adverse  claims,  and  incumbrances,  with 
covenants  of  warranty,  except  as  against 
the  government  of  tlie  United  States. 
Whether  such  a  deed  was  tendered  or  de- 
posited in  the  hands  of  the  clerk  is  put  in 
issue  by  the  pleadings.  The  burden  of 
such  Issue  was  clearly  upon  the  plaintiff, 
but  no  proof  was  offered  tfiereon  by  either 
party.  Plaintiff  thus  failed  to  show  that 
he  had  complied  on  his  part  with  the  judg- 
ment which  he  is  now  seeking  to  enforce. 
Instead  of  doing  so,  he  claims  the  prop- 
erty while  seeking  to  recover  the  purchase 
price.  Tliere  is  no  better  rule  known  to 
equity  jurisprudence  than  that  "he  who 
seeks  eijuity  should  do  equity."  Drake 
■was  ol)lIged  to  make  a  deed  to  the  prop- 
erty before  he  could  In  equity  and  good 
consclent-e  demand  the  payment  of  the 
$2,500.  As  a  "Jumper."  he  entered  upon 
the  possession  of  that  property,  and  as- 
serts an  absolute  claim  to  It  by  reason 
of  a  relocation,  and  thereafter  comes  in- 
to a  court  of  equity  and  says:  "I  want 
the  $2,.500  which  tliese  defendants  obligat- 
ed themselves  to  pay  me  for  ijO  feet  of 
this  ground  which  I  originally  contracted 
to  sell  to  them,  and  which  I  am  now  the 
owner  of."  In  other  words,  it  is  an  effort 
by  plaintiff  to  obtain  from  a  court  of  eq- 
uity a  decree  for  the  enforcement  of  that 
part  of  the  judgment  which  was  against 
defendants,  while  he  leaves  unperformed 
that  part  wlilch  was  againKthlniHelf.  He 
seeks  to  recover  the  consiueration  for 
premises  sold  while  he  withholds  the  title- 
deed  and  the  possession  claiming  under 
an  adverse  title.  Under  his  contract,  as 
recited  In  his  own  pleadings,  he  was  obli- 
gated to  furnish  a  satisfactory  title  with 
covenants  of  warranty  to  that  ijO  feet. 
Under  the  decree  of  the  court  allowing 
him  a  Judgment  for  $2,.~>00,  and  execution 
thereon,  he  was  bound  to  execute  and 
make  a  deed  to  it.  Being  so  bound,  he 
says:  "I  want  the  court  to  say  that  the 
defendants  Weitbrcc  and  Cooper  had  no 
riglit  to  go  into  the  market  and  purchase 
promissory  notes  of  tlie  defendant  com- 
pany secured  by  a  deed  of  trust.  They 
had  no  right  to  declare  dividends  arising 
from  the  proceeds  of  tlieir  mining  oper- 
ations upon  this  claim.  They  had  no 
right  to  appropriate  to  themselves  indi- 
vi<lually  any  sums  of  money  resulting 
from  the  products  of  the  said  company's 
operations  while  I  remained  a  creditor  of 


the  company;  and  by  reason  of  their 
conduct  in  this  particular,  by  reason  of 
the  fact  that  they  have  done  things  they 
ought  not  to  have  done,  I  ask  that  the 
proi)erty  of  the  company  be  relieved  of 
those  incumbrances,  and  that  I  shall  receive 
full  satisfaction  of  my  claim  against  the 
company  in  the  sale  of  the  identical  550feet 
which  they  purchased,  notwithstanding 
the  fact  that  I  am  now  the  possessor  and 
owner  of  50  feet  to  which  I  contracted  to 
give  a  perfect  and  satisfactory  title, 
though  I  have  not  given  the  same. "  If 
plaintiff  had  deposited  and  kept  on  deposit 
the  deed  required  by  the  judgment,  and 
some  third  party,  not  knowing  ail  the  cir- 
cumstances, had  entered  upon  this  50  feet 
of  ground,  then  the  prayer  of  this  com- 
plaint would  appear  in  a  different  liirht; 
but  how  the  individual,  who  was  familiar 
with  thedefective  title  he  i>ossessed  when 
he  contracted  to  make  the  sale,  who  was 
familiar  with  the  fact  that  the  iJF2,500  was 
due  to  him  only  upon  making  a  satisfac- 
tory title,  assumes  that  he  can  ask  the 
aid  of  a  court  of  equity  in  the  enforce- 
ment of  that  judgment,  and  the  payment 
of  thatclaira,  under  thecircumHtances  here 
presented,  is  beyond  my  fathoming.  It 
isclalmed  that  the  sale  was,  in  fact,  made 
by  Drake  1o  Weltbrec  and  Cooper,  and 
not  to  the  company.  And  yet,  at  the  time 
when  Drake  was  in  possession  of  all  the 
facts,  he  instituted  suit  against  the  corpo- 
ration, and  obtainea  judgment  against  it 
as  the  sole  vendee.  It  will  be  conceded 
that  the  conduct  of  Weitbrec  and  Cooper 
concerning  the  affairs  of  the  corporation 
is  open  to  be  questioned  by  a  creditor;  a 
honu  Sde  creditor;  an  equitable  creditor; 
one  who  could  step  into  a  court  of  equity 
with  clean  hands,  and  who,  coupled  with 
Ills  equity,  could  show  the  insolvency  of 
the  defendant  company  ;  but  when  such  « 
claim  to  equity  emanates  from  one  who 
seeks  to  get  something  for  notliing,  who 
occupies  the  position  of  being  now  tlie 
owner  and  possessor  of  the  identical  prop- 
erty wliich  moved  the  defendant  company 
to  execute  the  agreement  as  evidence  of 
their  obligation  to  him,  and  seeks  to  obtain 
a  decree  for  the  sale  of  that  portion  of  tho 
property  for  which  he  has  been  paid  in  full, 
his  claim  does  not  address  itseU  favorably 
to  a  court  of  equity.  Drake  evidently 
sought  by  his  complaint,  and  by  his  testi- 
mony, and  the  counsel  on  behalf  of  ap- 
pellants herein  seek,  tu  convey  the  im- 
pression that  he  never  understood  the 
language  of  the  papers  that  he  was  sign- 
ing. This  cannot  be  true;  especially  it 
cannot  be  true  in  the  face  of  his  own  testi- 
mony: "Question.  Under  what  circum- 
stances did  you  sign  that  paper?  Answer. 
When  I  sold  the  property  up  there.  It 
must  have  been  on  the  table  in  Mr.  Orn- 
hood's  ofHce,  and  Mr.  Orahuod  must  have 
told  me  to  sign  it,  and  I  signed  It  without 
any  hesitation.  He  told  me  to  sign  that 
paper,  and  to  sign  other  papers,  and  I 
signi'd  it.  I  did  it  without  any  question." 
Drake  was  present  at  the  time  with  hia 
counsel,  and  the  court  below  was  war- 
ranted  in  concluding  from  the  testimony 
that  Drake  understood  fully  at  the  time 
the  nature  of  the  transaction  upon  which 
be  entered.    It  is  claimed  the  capital  stoclc 
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was  Issned  to  Drake  In  order  thatlt  might 
appear  to  be  tally  paid  up.  If  this  be  true, 
and  It  Beems  quite  probable  from  the  evi- 
dence, plaintiff's  position  Is  not  benefited 
thereby.  Aft«r  having  taken  and  retained 
the  benefits  of  the  transaction  for  these 
many  years,  he  cannot  now  be  heard  to 
complain.  1  am  clearly  of  the  opinion 
that  the  proof  is  not  sufficient  to  warrant 
a  decree  for  the  plaintiff  in  this  action, 
and  that  the  Judgment  of  the  district 
court  should  be  affirmed. 

BiBSELL  and  Bbbd,  GC.,  dlBsentlns. 

Per  Cuhtam.  For  the  reasons  stated  in 
the  foregoing  opinion  the  Judgment  of  the 
court  below  is  affirmed. 


(IS  Colo.  23S) 


FiSK  ▼.  Cathcart.i 


(Supreme  Court  o/  Colorado.    June  19, 1891.) 

JuDOiuuiT— Ras  Judicata— AmHDioMT  wrhoot 
NoTica. 
An  agreement  aocompanylng  the  sale  to 
C.  of  a  stock  of  goods  provided  that  C.  was  to 
take  possession  oi  the  business,  and  out  of  the 
sales  pay  the  debts  named,  including  his  own, 
and  that  U  any  property  remained  he  nas  to  re- 
turn it  to  the  debtor.  The  debtor  afterwards 
made  a  general  assignment,  and  F.,  who  had  no- 
tice thereof,  bought  the  property  from  C.  under 
an  agreement  to  settle  with  the  debtor  or  his  as- 
signee "for  all  claims  oi  interest  he  mi^  have  in 
the  business. "  A  suit  by  the  assignee  to  cancel 
the  contract  lietween  the  debtor  and  C.  on  the 
ground  of  fraud,  and  to  recover  the  full  value  of 
Uie  stock,  was  amended  after  trial  and  before 
Judgment  so  as  to  transform  the  proceeding  Into 
ao  action  on  the  contract  for  the  surplus  after 
payment  of  the  secured  debts.  F.  was  not  a  par^ 
to  the  action,  though  he  had  notice  of  its  pend- 
eocy  in  the  original  form,  and  testified  at  the 
trial.  Held  that,  inasmuch  as  he  had  no  notice 
of  the  amendmsnt,  and  the  fraud  referred  to  In 
the  original  complaint  was  not  a  matter  for 
which  he  was  responsible  under  his  agreement, 
his  liability  In  an  action  by  C.  to  recover  the 
money  C.  was  obliged  to  pay  on  a  Judgment  in 
that  action  was  not  res  Judicata. 

Appeal  from  superior  conrt  of  Denver; 
Mekrick  a.  Booerb,  Judge. 

Action  by  Thomas  L.  Cathcart  against 
Archie  C.  Fisic  to  recover  money  under  a 
contract.  There  was  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

On  the  24th  of  May,  1883,  Edgar  D. 
Parker,  being  insolvent,  transferred  by 
bill  of  sale  to  appellee  Cathcart  a  certain 
stock  of  goods  in  the  city  of  Pueblo. 
This  transfer  was  absolute  on  Its  face, 
and  the  alleged  consideration  was  ¥1.5,000. 
Cathcart  immediately  took  poasesaion, 
and  proceeded  to  dispose  of  the  goods  in 
the  ordinary  course  of  trade.  The  real 
transaction,  however,  Instead  of  being  an 
absolute  sale,  appears  by  virtue  of  a  con- 
temporanfxjus  written  agreement  to  have 
been  in  effect  an  assignment  to  secure  cer- 
tain preferred  creditors,  among  whom 
was  Cathiart  hlmseH.  On  the  20th  of  Oc- 
tober, 1883,  about  five  months  sulisequent 
to  the  foregoing  tranauction,  Cathcart 
Bold  the  goods  in  question  to  appellant 
Flsk  and  one  Hughes.  Fisk  and  Hughes 
bought  the  Interest  of  Cathcart  outright, 
and  paivi  about  f  12,000  therefor.  They 
took  subject  to  the  rights  of  Parker,  and 
envenanted  to  settle  with  him  or  his  as- 

>  Rehearing  denied. 


slgnee  for  his  reserved  Interest  In  the 
property.  Prior  to  the  execution  of  the 
last-named  instrument  Parker  made  an 
assignment  to  one  Alexander  for  the  bene- 
fit of  all  his  creditors,  conveying  in  gener- 
al terms  all  property  of  every  kind  be- 
longing to  him.  Of  this  assignment,  as 
well  as  of  the  fact  of  Parker's  insolvency 
at  the  date  of  both  of  these  transactions, 
Cathcart,  Flsk,  and  Hughes  had  notice. 
On  the  24th  of  October,  1884,  Alexander  be- 
gan a  suit  against  Cathcart,  on  behalf  of 
Parker's  creditors,  to  recover  the  full  val- 
ne  of  the  stock  of  goods  In  question,  on 
the  ground  of  fraud  in  the  original  transfer 
to  Cathcart.  At  the  same  time  he  insti- 
tuted a  separate  suit  against  Flsk  and 
Hnghes  In  connection  with  the  same  mat- 
ter, averring  notice  by  them  of  tiie  alleged 
fraud  at  the  date  of  their  purchase.  The 
latter  suit,  being  resisted  by  Fisk,  was  ul- 
timately dismissed.  The  former  suit  was 
defended  by  Cathcart,  but  plaintiff  se- 
cored  Judgment  against  him  tor  $5,500. 
On  the  29tli  of  July,  1886,  the  present  suit 
was  instituted  by  Cathcart  against  Fisk 
and  Hughes  to  recover  the  said  S5,500, 
which  he  bad  previously  paid  Alexander 
in  pursuance  of  the  Judgment  mentioned. 
Hughes  not  being  served  with  process, 
Flsk  alone  answered.  It  is  unnecessary 
to  here  state  the  averments  of  the  plead- 
ings, as  they  sufficiently  appear  in  the 
opinion.  Cathcart  recovered  a  Judgment 
against  Fisk  for  f 7,491 .57,  being  the 
amount  paid  Alexander,  with  iutereat. 
To  review  that  Judgment  this  appeal  waa 
taken. 

Sogers  i£  ShaAvth,  for  appellant.  V.  J. 
Siarkbam  and  •/.  L.  Jerome,  for  appellee. 

Helm,  C.  J.,  (after  stating  the  facts.) 
The  rights  of  the  parties  in  the  present 
case  depend  npon  the  construction  we 
ahall  give  the  following  extract  from 
the  contract  made  by  Cathcart  with  Flsk 
and  Hughes  upon  the  sale  to  them  of  the 
stock  of  goods  In  question :  "The said  sec- 
ond parties  agree,  in  the  event  of  the  said 
purchase  being  made  by  them,  that  they 
will  settle  with  the  said  £.  D.  Parker,  or 
his  assignee,  for  all  claims  or  Interest  ha 
may  have  in  said  business."  Out  thia 
provision  must  be  construed  in  connec- 
tion with  the  agreement  to  which  It  un- 
doubtedly refers,  viz.,  the  writing  between 
Parker  and  Cathcart  made  at  the  time 
Cathcart  obtained  control  of  the  goods 
sold  by  him  to  Fisk  and  Hughes.  This 
writing  shows  that  the  transaction  be- 
tween Parker  and  Cathcart,  though  ac- 
companied by  a  bill  of  sale,  was  in  fact  a 
sort  of  pledge,  conditioned  sub8tantlall.r 
as  follows:  Cathcart  assumed  and  agreed 
to  pay,  when  due,  certain  debts  owed  by 
Parker,  Including  one  to  himself,  aggre- 
gating about  fl2,000.  He  was  to  take 
possession  of  the  property  and  carry  no. 
the  business  as  If  it  were  his  own,  and  out 
of  the  sales  settle  the  debts  in  que.stion,  or 
reimburse  himself  if  they  were  otherwise 
paid  by  him.  But  Parker  retained  the 
privilege  of  paying  these  debts  himself, 
In  which  fvent  Cathcart  waa  to  restore 
the  property  and  account  for  the  proceeds 
from  the  sales,  leas  salary  and  expenses. 
Or  it  Cathcart  paid  the  debts  from  salw. 
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he  was  to  return  to  Parker  the  buslneBS, 
together  with  any  goods  remalnlni:,  or  If 
all  were  sold,  the  surplus  proceeds, less  ex- 
penses and  the  cost  of  new  purchases: 
provided  that,  If  at  the  expiration  of  a 
yuar  frora  the  date  of  the  transaction  the 
secured  debts  were  not  paid,  either  by 
Parker  or  by  moneys  received  lor  goods, 
the  bill  of  sale  became  absolute.  In  the 
negotiations  between  Flsk  and  Cathcart 
the  above  agreement  between  Parker  and 
Cathcart  was  undoubtedly  regarded  as 
bunu  Scie.  The  contract  by  which  Flsk 
and  Hughes  became  owners  of  the  goods 
was  made  upon  that  basis.  FIsk's  guar- 
anty amounted  simply  to  a  promise  that 
he  would  take  Cathcart's  place,  and  set- 
tle with  Parker  or  his  assignee  in  accord- 
ance with  the  agreement  with  Parker.  It 
Is  difficult  to  conceive  that  the  thought 
ever  entered  the  mind  of  either  contract- 
ing party  that  Flsk  was  giving  an  under- 
taking to  indemnify  Cathcart  for  a  fraud 
on  his  part  in  the  original  transfer  from 
Parker  to  him.  To  say  that  Fink  agreed 
to  pay  Cathcart  upwardsof  $12,000 in  land 
and  money  for  a  stock  of  goods  held  by 
Cathcart  under  a  certain  contract  with 
Parker,  and  at  the  same  time  agreed  to 
pay  Cathcart,  In  addition  thereto,  the  full 
value  of  the  goods  in  case  Parker's  credit- 
ors recovered  such  value  from  Cathcart 
on  the  ground  of  a  mutual  fraud  between 
Cathcart  and  Parker  in  making  this  con- 
tract, would  be  a  strained  and  unnatural 
construction  of  the  language  employed  by 
the  contracting  parties,  besides  imputing 
to  Flsk  u  most  extraordinary  indifference 
to  his  own  financial  Interests. 

It  follows  from  the  foregoing  that  the 
original  complaint  In  the  suit  by  Alexan- 
der against  Cathcart  for  the  benefit  of 
Parker's  creditors  did  not  refer  to  a  mat- 
ter In  connection  with  which  Flsk  was  re- 
sponsible to  Cathcart.  This  complaint 
contained  two  counts  or  alleged  causes  of 
action.  Both  of  these  counts  were  pred- 
icated upon  a  transfer  by  Parker,  who 
was  Insolvent,  of  his  property  In  fraud  of 
the  rights  of  all  his  creditora  save  those 
mentioned  In  the  transfer,  the  difference 
between  the  two  counts  being  that  one 
pleaded  a  constructive  fraud  through  the 
supposed  invasion  of  the  statute  then  In 
force  relating  to  assign  men  ts  for  thebene- 
Bt  of  creditors;  the  other,au  actual  fraud 
through  the  assignment  upon  a  flctitious 
consideration  of  the  property, and  thesub- 
8e(|uent  retention  of  possession  b.v  the  as- 
signor. Neither  Fisk  nor  Hughes  was 
made  a  party  to  that  suit;  but  Flsk  had 
notice  of  its pendenc.v a»  brought,  A  copy 
of  the  summons  was  given  him  by  Cath- 
cart. He  conferred  with  Cathcart  during 
Its  progress,  and  testified  at  the  trial. 
These  facts  do  not,  however,  in  our  Judg- 
ment establish  Fisk's  liability  in  the  pres- 
ent case.  Had  that  suit  been  prosecuted 
to  final  determination  upon  the  original 
complaint,  and  had  Alexander  recovered 
a  judgment  against  Cathcart  for  the  full 
value  of  the  goods  on  the  ground  of  a 
fraudulent  transfer,  Flsk  would  clearly 
not  have  been  indebted  to  Cathcart  for  the 
entire  amount  of  such  recovery.  It  is 
asserted,  however,  that  Flsk  is  liable  over 
to  Cathcart  under  bis  guaranty,  because 


the  judgment  In  that  suit,  when  finally 
rendered,  was  tor  the  balance  in  money 
due  Parker  (all  the  property  having  been 
sold  by  Cathcart)  by  virtue  of  his  agree- 
ment with  Cathcart.  Fisk's  undertaking 
may  have  covered  such  an  indemnity;  for. 
Hs  above  stated,  he  agreed  in  effect  tocarry 
out  Cathcart's  contract  with  Parker.  But 
by  reference  thereto  it  will  beseen  that  the 
complaint  upon  which  the  action  against 
Cathcart  was  tried,  under  which  the  evi- 
dence of  >1sk  was  given,  and  of  which  be 
had  notice,  attempted  to  state  causes  of 
action  predicated  upon  the  ground  of 
fraud,  to  set  aside  and  cancel  the  agree- 
ment between  Parker  and  Cathcart,  and 
to  recover  from  Cathcart  the  entire  value 
of  the  property  in  question.  By  stipula- 
tion, however,  of  Cathcart's  counsel  with 
Alexander's  counsel,  after  the  cause  was 
fully  tried  and  rlpefor  judgment,  and  with- 
out notice  to  Fisk,  that  complaint  was 
amended  so  as  to  transform  the  proceeding 
from  a  suit  to  cancel  the  contract  into  an 
action  predicated  upon  thecontract;  from 
a  snlt  to  recover  the  entire  value  of  the 
propert.v,  on  the  ground  of  fraud,  into  an 
action  to  recover  a  surplus  of  proceeds 
therefrom  after  payment  ut  the  secured 
debts;  from  a  suit  which  Parker  himself 
could  not  prosecute,  and  which  was  only 
available  to  his  creditors  or  their  repre- 
sentative Into  an  action  that  lay  in  favor 
of  Parker  as  well  as  his  creditors ;  from  a 
suit  that  neither  Fisk  nor  Cathcart  can 
fairly  be  regarded  as  contemplating  when 
they  executed  their  agreement  into  an  ac- 
tion which  may  be  treated  as  within  tb« 
scope  of  that  agreement.  Were  we  to  con- 
cede that  as  between  Cathcart  and  the 
creditors  of  Parker  the  change  made  in 
the  complaint  after  trial,  and  before  judg- 
ment, was  a  legitimate  amendment  of  the 
cause  of  action  originally  pleaded,  tlie  fact 
would  still  remain  that  this  change  sub- 
stituted A  liability,  within  the  purview  of 
Fisk's  contract  with  Cathcart,  tor  one 
that,  at  least  so  tar  as  Cathcart  is  con- 
cerned, was  not  covered  thereby.  As  al- 
ready suggested,  the  decisive  question  is, 
did  Flsk  agree  to  Indemnify  Catiicart 
against  liability  to  Parker's  creditors  aris- 
ing out  of  the  Invalidity  of  Cathcart's 
transaction  with  Parker,  because  of  the 
mutual  fraud  of  Cathcart  and  Parker  in 
that  transaction?  If  he  did  not,  his  lia- 
bility to  Cathcart  in  this  action  should 
not  be  treated  as  rea  judicata,  by  virtue  at 
the  Judgment  rendered  in  the  suit  against 
Cathcart.  It  is  uonecessary  \n  speculate 
as  to  what  would  have  been  theresulthad 
Fisk  received  notice  of  the  contemplated 
amendment  of  the  complaint,  and  been 
favored  with  an  opportunity  to  object,  or 
to  assert  his  defenses,  if  auy  he  had,  even 
at  the  eleventh  hour.  It  is  sufflcieut  to 
say  that  no  such  notice  and  opportunity 
were  given.  Nor  are  we  embarrassed  by  a 
consideration  of  any  possible  right  or 
equity  of  Parker's  creditors  against  Fisk 
because  of  his  supposed  privity  with  Cath- 
cart. Those  creditors  have  been  fully  sat- 
isfied, and  we  have  now  only  to  deal  with 
the  rights  of  Fisk  and  Cathcart  as  between 
themselves.  We  think  Fisk  was  entitled 
to  be  heard  in  the  present  action  upon  the 
question  of  his  boun  Sde  compliance  with 
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the  obligation  taken  upon  hlmsplf  by 
the  Indemnity  provision  in  bis  contract 
■with  Cathcart;  and  we  further  believe 
that  he  Hbould  not  be  estopped  from 
pleading  a  Bubseqiient  contract,  If  any 
there  were,  with  Cathcart,  changing  or 
modifying  Huch  obllRation.  It  follows 
that  the  Judgment  now  under  considera- 
tion must  be  reversed. 


Cramer,  Sheriff,  v.  Oppb.nstein. 
(SupreTRe  Court  of  CoUyrado.    Sept.  14, 1891. ) 

Sheriff's  Costs  kor  Disbursements  —  Commis- 

Bioss— Actios  for  Monet  Illegally  Rbtaixed 

— Plbadinob. 

1.  The  sherift  may  be  reimbursed  in  costs  for 

money  out  of  pocket  expended   by  him  in   good 

faith  iu   taking  and   preserving   property  seized 

undervalid  process;  but  sucb costs  are  allowable 

only  to  the  extent  of   reasonable  and   actual,  as 

well  as  necessary,  expenditures. 

3.  The  making;  of  an  iuveutoir  of  attached 
property  is  not  a  matter  necessarily  involvini; 
the  expenditure  of  money  out  of  pocket,  and  the 
sberlfl  is  not  entitled  to  costs  therefor.  In  addi- 
tion to  the  statutory  fees  prescril>ed  by  statute  for 
serving  and  otherwise  executing  attachment 
writs. 

8.  When  the  sheriff  is  compelled  to  remove 
a  large  stock  of  merchandise  to  a  different  place 
for  safe  keeping,  the  actual  and  re-isonable  ex- 
pense of  drayage  incurred  In  making  such  re- 
moval may  be  allowed  in  his  bill  of  costs. 

4.  The  sheriff  has  an  insurable  interest  in 
property  seized  in  execution,  but  he  cannot  sub- 
ject the  execution  debtor  to  the  cost  of  Insurance 
without  his  express  consent. 

5.  The  sheriff  is  not  entitled  to  charge  com- 
missions on  the  proceeds  of  an  execution  sale  in 
excess  of  the  amount  necessary  to  satisfy  the  ex- 
ecution. 

ti.  Commissions  are  allowed  by  statute  to  the 
sheriff  to  compensate  him  for  maidng  sale  of 
prpperty  upon  execution.  He  is  not  entitled  to 
charge  the  plaintiff  or  defendant  in  the  execu- 
tion with  the  additional  expense  of  an  auction- 
eer without  their  consent. 

7.  Facts,  not  forms,  are  the  essential  requi- 
sites of  good  pleading,  though  approved  forms 
may  aid  the  pleader  in  setting  forth  the  facts  up- 
on which  the  rights  of  parties  depend. 

8.  Where  the  sheriff  retains  moneys  above 
his  proper  fees  and  costs,  the  party  entitled  to 
the  surplus  may  recover  the  same  by  action.  The 
remedy  in  such  cases  is  not  limited  to  a  proceed- 
ing to  relax  the  sheriff's  fees  and  costs,  though 
that  course  maybe  pursued;  and,  though  the  suit 
may  be  for  treble  damages  under  the  statute, 
Btill,  under  appropriate  allegatioas,  there  maybe 
a  recovery  as  for  money  had  and  received. 

(Syllabus  by  the  Court.) 

Appeal  from  superior  court  of  Denvef; 
Mekhick  a.  Bogrks,  Judge. 

Action  by  .\braham  Oppeneteln  apcalnst 
Frederick  Cramer,  sheriff,  to  recover  mon- 
ey alleged  to  have  been  Illegally  retained. 
Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

This  was  an  action  by  the  appellee,  Op- 
penbteln,  plaintiff  below,  against  the  ap- 
pellant, Cramer,  sheriff,  for  the  recovery  of 
certain  moneys  alleged  to  have  been' re- 
ceived and  Ulegallj'  retained  by  him  as 
sheriff.  Certain  write  of  execution  and  of 
attachment  against  Oppensteln,  having 
come  into  the  sherlR's  hands,  were  levied 
upon  a  stock  of  merchandise  consisting  of 
gentlemen'sfarnishlng  goods,  theproperty 
of  Oppensteln.  The  goods  were  sold  un- 
der the  executions,  and  the  sheriff  received 
tho  8um  of  f  7,802.SS  as  the  proceeds  of  sucb 


sale.  Before  the  money  was  paid  over, 
Oppensteln  compromised  with  his  credit- 
ors, and  the  money  In  the  hands  of  the 
sheriff  was  released  from  all  e.xecntlonB 
and  attachments,  so  that  f)ppensteln  be- 
came entitled  to  receive  the  proceeds  of  the 
sale,  less  proper  fees  and  costs.  The  sher- 
iff paid  Oppensteln  the  sum  of  9(i,419.!)4, 
and  retained  1!1,1S2.31  as  "sheriff's  fees, 
costsj,  and  charges,"  which  lie  itemized 
as  follows: 

Levying  three  executions $       4  .50 

Invoicing  goods .30  00 

Drayage  3«  00 

Insurance 85  50 

Storage  of  goods,  16  days !)0  50 

Serving  papers  in  attachment S6  tX) 

Advertising  fees.  3  cases,  5uc.  each 1  SO 

Printers'  bill.... 93  28 

Auctioneer's  commission TtW  2i 

Sheriff's  commission 1.51  96 

Custodian,  3  days 80  00 

liileageand  return.... 1  9.> 

$1,182  31 

Tn  hlB  complaint  Oppensteln  claimed 
that  certain  of  the  foregoing  charges,  ag- 
gregating 904S.74,  were  illegal  and  excess- 
ive. The  sheriff  answered,  and  attempted 
to  justify  thecharges.  Thecause  was  tried 
by  the  court  without  a  jury,  and  resulted 
In  a  finding  and  judgment  for  plaintiff  In 
the  sum  of  1995.08  and  costs.  The  defend- 
ant brings  this  appeal. 

L.  B.  France,  for  appellant.  Sullivan  & 
May,  for  appellee. 

Eli,iott,  J. ,  (after  statlnff  the  facts. )  It 
Is  assigned  for  error.  Inter  alia,  that  the 
finding  and  judgment  of  the  court  are  con- 
trary to  the  law  and  the  evidence.  The 
plaintiff  claimed  that  the  sheriff's  charges 
for  "invoicing  goods, "for  "drayage, "  for 
"insurance,"  for  "custodian,  three  days," 
for  "sheriff's  commlHSlons, "  andfor"auc- 
tloneer's  commissions,"  were  either  alto- 
gether Illegal  orexcessive.  The  trial  court 
evidently  regarded  theplaintiff'sclulms  for 
the  most  part  as  well  founded;  but,  as  the 
finding  does  not  specify  the  items  npon 
-which  the  court  based  its  conclusion,  the 
law  and  the  evidence  applicable  to  the 
contested  matters  must  be  considered. 

1.  The  decisions  are  somewhat  conflict- 
ing us  to  the  costs  which  may  properly  be 
allowed  to  the  sheriff  in  cases  of  this  kind 
in  addition  to  hisstatutory  fees;  bntconi- 
mon  justice,  we  think,  requires  that  he 
should  be  reimbursed  for  necessary  ex- 
penditures of  money  outof  pocket  incurred 
byhlmingood  faith  in  taking  and  preserv- 
ing property  seized  under  valid  process. 
The  ordinary  fees  allowed  by  statute  evi- 
dently were  not  intended  to  cover  all  ex- 
traordinary disbursements  which  thesber- 
Iff  may  be  compelled  to  make  in  the  faith- 
ful discbarge  of  such  duties.  On  the  other 
hand,  justice  to  litigants  requires  that 
this  rule  should  not  be  unduly  extended. 
Costs  should  be  allowed  only  to  the  extent 
that  expenditures  are  reasonable  and  act- 
ual, as  well  as  necessary.  The  sheriff  can- 
not justify  charges  for  disbursements  by 
showing  their  reaaonablene8i>,  unless  he 
has  in  fact  actually  made  tbeexpenditures; 
neither  can  he  justify  expenditures  on  the 
ground  that  rhey  have  been  actually  made, 
and   tbat  they  are  reasonable,  unlesu  be 
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can  also  show  that  there  was  a  leRal  ne- 
cessity for  making  them.  Bank  v.  Tuc-ker, 
7  Colo.  220.  3  Vac.  Rep.  217;  Murfree.  Sher. 
§  960,  also  §§  10H5.  1077 ;  Crock. Sher.  §  11C2; 
Mechem,  Pub.  Off.  §  S89;  Haiinessv.Sinlth, 
21  N.  J.  Law,  496;  Crofut  v.  Brandt.  58  N. 
Y.  106;  McKeon  v.  Horstall,  88  N.  Y.  429; 
Dew  V.  Parsons,  2  Barn.  &  Aid.  562.  The 
doctrine  announced  in  the  case  of  Baldwin 
V.  Hatch,  51  Me.  169,  is  not  materially  dif- 
ferent from  the  rule  laid  down  in  Bank 
V.  Tucker,  supra,  except  that  It  authorizes 
the  sheriff  to  deduct  the  necesKary  ex- 
penses, without  procaring  the  amount  to 
be  "first  taxed  and  allowed  in  the  plain- 
tiff's bill  ofcosts;"  and  this  seems  to  have 
been  authorized  by  the Ke  vised  Statutes  of 
that  state. 

2.  The  charge  "for  invoicing"  cannot  be 
sustained  as  a  nece88nr.y  expenditure. 
The  statute  requires  the  making  of  an 
"inventory,"  not  an  "Invoice,"  of  the  at- 
tached property.  An  in  voice  is  an  account 
or  catalogue  of  goods,  with  the  value, 
marks,  or  particular  description  thereof 
annexed;  an  inventory  is  n  list  or  cata- 
logue of  property  merely.  It  is  true  that 
attachment  writs  were  also  levied  by  the 
sheriff  upon  the  property  seized  In  execu- 
tion. The  charge  "for  invoicing"  Is  at- 
tempted to  he  justified  under  that  provision 
of  the(."ode (section  104)  which  requiresthe 
sheriff  to  make"  a  full  inventory  of  the  prop- 
erty attached."  But  the  making  of  an 
inventory  Is  not  a  matter  necessarily  in- 
volving the  expenditure  of  money  out  of 
pocket.  It  is  a  specific  act  enjoined  upon 
the  sheriff  in  connection  with  the  levy  and 
service,  and  as  "  a  part  of  his  return  upon 
the  writ."  He  can  perform  this  act  him- 
self. Fees  for  the  levy  of  executions  and 
for  the  service  and  recording  of  writs  of 
attachment    are    prescribed   by    statute. 

.  These  fees  were  duly  charged  as  part  of  the 
sheriff's  fees  and  costs  In  the  cases  under 
consideration.  No  complaint  is  made  of 
such  charges.  If  they  were  insufficient, 
the  sheriff  must  look  to  Ills  poundage  or 
commissions  for  any  additional  compen- 
sation for  making  the  inventory.  If  the 
sheriff  is  poorly  paid  for  some  official  acts, 
he  should  remember  that  for  other  serv- 
ices he  Is  exceedingly  well  compensated, 
lyike  other  public  offlcials,  he  takes  bis 
office  cam  onere.  If  there  is  any  fault  in 
respect  to  the  fees  orcosts  allowed  him  by 
law,  the  remedy  is  with  the  lepislature. 
Murfree.  Sher.  §§  1070,  1078,  1081,  1082;  Sla- 
ter V.  Hanies.  7  Mees.  &  W.  413;  Irvin  v. 
County  of  Alexander,  6.1  III.  530.  The 
employment  of  a  custodian  to  take 
charge  of  the  goods  for  throe  days  while 
they  remained  in  the  store  where  the  levy 
was  made  was  a  necessary  expenditure; 
but  the  charge  of  $10  a  day  cannot  be  sus- 
tained, since  the  evidence  shows  without 
contradicti<m  that  the  sheriff  actually 
paid  only  $5  a  day  for  such  service.  This 
was  a  clear  overcharge  of  f  15. 

3.  It  appears  that  after  three  days  the 
sheriff  was  obliged  to  remove  the  goods 

•  to  another  place  for  safe-keeping.  Theex- 
pense  of  drayage  was  therefore  necessary ; 
and  the  evidence  does  not  show  but  what 
the  charge  therefor  was  reasonable. 
TboJigh  there  are  many  authorities 
against  such  charges,  we  are  inclined  to 


hold  that  when  It  becomes  uecessary  for 
the  sheriff  to  remove  a  large  stock  of  mer- 
chandise to  a  different  place  for  safe-keep- 
ing, the  actual  and  reasonable  expense  of 
drayage  incurred  by  the  sheriff  in  making 
the  removal  should  be  allowed  In  his  bill 
of  costs. 

4.  The  charge  for  Insurance  In  this  case 
cannot  be  allowed.  It  was  made,  as  the 
under-sberilf  himself  testified,  solely  at  bis 
own  Instance.  Undoubtedly  the  sheriff 
has  an  Insurable  interest  In  goods  seized 
by  him  under  execution  or  attachment, 
and  he  may  Insure  them  at  bis  own  ex- 
pense or  at  the  expense  of  the  plaintiff, 
upon  bis  request,  for  their  better  protec- 
tion; but  the  authorities  are  agreed  that 
the  sheriff  is  not  bound  to  insure  them. 
Insurance  Is  a  precaution  which  may  be 
taken  or  omitted,  at  the  option  of  the 
party  having  an  Insurable  Interest  In  the 
property.  The  sheriff  generally  takes  the 
property  against  the  will  of  the  debtor; 
and  no  reason  is  perceived  why  the  debt- 
or should  be  subjected  to  the  cost  of  In- 
surcnce  after  the  levy  any  more  than  be- 
fore, without  bis  express  consent.  Mur- 
free, Sher.  §  1078 ;  Crock.  Sher.  §  371;  White 
v.  Madison,  26  N.  Y.  117;  Browning  v. 
Hanford,  5H111.  588. 

5.  The  chargefor"Bheriff'scommi8slon8" 
was  excessive.  From  the  evidence  the 
court  was  warranted  in  finding  that  there 
was  no  agreement  for  the  sale  of  all  the 
goods  levied  upon.  The  sheriff,  therefore, 
should  not  have  sold  more  than  was  nec- 
essary. It  Is  well  settled  that  where  money 
received  as  the  proceeds  of  an  execution 
sale  exceeds  the  amount  necessary  to  sat- 
isfy the  execution,  the  sheriH  Is  not  enti- 
tled to  charge  commissions  ou  such  excess. 
Statutes  allowing  such  commissions  .are 
carefully  construed  for  the  protection  of 
the  debtor,  and  so  as  to  offer  no  tempta- 
tion to  the  sheriff  to  make  excessive  sales. 
Murfree,  Sher.  §  1073;  Sinnlckson  v.  Gale, 
16  N.  J.  Law,  21.  The  three  executions 
upon  which  the  goods  were  sold  in  thia 
case  required  the  sheriff  to  make  in  the  ap  • 
gregate  f(jr  the  plaintiff  only  a  little  more 
than  f  5,000.  The  additional  costs  of  levy 
and  sale  need  not  have  Increased  this  sum 
more  than  $300  or  $350.  A  sale  amount- 
ing to  over  $7,600  was  therefore  excessive. 
The  sheriff  charged  commissions  upon  the 
full  proceeds  of  the  sale,  and  thus  made 
an  excessive  charge  of  at  least  $45. 

6.  The  charge  for  "auctioneer's  commis- 
sions" was  altogether  illegal.  According 
to  the  testimony  of  the  under-sheriff,  he 
employed  the  auctioneer  before  speaking 
to  Oppenstein  about  the  matter.  He 
says  that  on  the  morning  of  the  sale  he 
told  Oppenstein  that  he  was  going  to 
have  an  auctioneer  sell  the  goods,  and 
that  Oppenstein  said  the  auctioneer  select- 
ed was  just  as  good  as  any  of  them. 
There  is  no  testimony  that  Oppenstein 
expressly  agreed  or  consejited  or  even  ac- 
quiesced In  the  employment  of  an  auction- 
eer at  his  expense.  Oppenstein  testified 
that  he  did  not  remember  having  any  con- 
versation with  the  nudor-sheriff  about  the 
auctioneer.  As  between  the  sheriff  and 
Oppenstein,  the  court  below  was  fully 
warranted  in  finding  as  a  matter  of  fact 
that  the  sheriff  employed  the   auctioneer 
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npon  hl8  own  responsibility,  and  that  he 
was  not  entitled  to  reimbursement  for 
auctioneer's  corumiHslons.  The  law  casts 
upon  the  sheriff  the  V)ur(len  of  making 
mies  of  property  upon  execution.  Coin- 
raisslons  are  allowed  by  statute  to  com- 
pensate him  for  making  such  sales,  and 
not  to  compeoeate  him  for  employing: 
some  one  else  to  make  them.  He  is  not 
entitled  to  charge  either  the  plaintiff  or 
defendant  in  the  execution  with  the  nddi- 
tiimal  expense  of  an  auctioneer  without 
their  consent.  It  Is  no  argument  against 
this  view  of  the  law  that  in  the  opinion 
of  the  sheriff  or  any  number  of  witnesses 
goods  may  be  sold  to  better  advantage 
by  a  profeBsional  auctioneer.  The  sheriff 
cannot  be  permitted  to  devise  expedients 
tor  selling  property  upon  execul Ion  where- 
by tlie  proceeds  may  be  consumed,  and 
then  justify  the  expenditure  on  the  ground 
that  the  means  devised  were  wiser  and 
better  than  those  provided  bylaw.  His 
fees  are  controlled  by  the  statute.  His 
costs  cannot  be  allowed  to  exceed  those 
actual  and  necessary  disbursements  with- 
out which  the  property  could  not  be  tak- 
en, kept,  and  suPjected  to  sale.  Binm. 
Sher.  §  180:  Crock.  Sher.  §  1162;  Griffln  v. 
Helmbold,  72  N.  Y.  437. 

7.  The  learned  counsel  for  appellant  in- 
sists that  the  plaintiff  has  mistaken  his 
remedy;  that  there  are  some  grave  de- 
fects in  the  form  of  the  action ;  that  the 
plaintiff's  pleadings  are  not  sufflcient  to 
sustain  the  judgment  as  rendered;  that 
the  allegations  and  the  evidence  do  not 
correspond,  etc.  These  objections  require 
but  brief  notice.  It  is  generally  under- 
stood, at  this  day,  in  this  jurisdiction, 
that  facts,  not  forms,  are  the  essential  req- 
uisites of  good  pleading,  though  ap- 
pi'oved  forms  may  aid  the  pleader  In  set- 
ting forth  the  facts  upon  which  the  rights 
of  parties  depend.  Mining  Co.  v.  John- 
son, 13  Colo.  258,  22  Pac.  Rep.  4."9;  Camp- 
bell v.  Shlland,  14  Colo.  491,23  Pac.  Rep. 
824. 

8.  The  sheriff  having  retained  moneys 
out  of  the  proceeds  of  the  sale  over  and 
above  his  proper  fees  and  costs,  appellee, 
as  execution  debtor,  was,  under  the  cir- 
cumstances, entitled  to  maintain  an  ac- 
tion against  him  to  recover  the  moneys 
thus  wrongfully  retained.  Mechem,  Pub. 
Off.  §  884.  The  remedy  of  the  execution 
debtor  in  such  cases  is  not  limited  to  a 
summary  priJceeding  to  retax  the  sheriff's 
fees  and  costs,  though  doubtless  that 
course  might  have  been  pursued.  When 
necessary  expenditures  are  incurred  by 
the  sheriff  In  connection  with  tfie  seizure 
or  sale  of  property  on  ext'cution,  he  may 
have  such  diHl)ursements  allowed  by  or- 
der of  the  court,  and  taxed  as  costs;  but 
if  he  assumes  tochargesuch  disbursements 
as  costs,  and  retains  the  money  In  pay- 
ment thereof,  without  procuring  such  or- 
der of  allowance,  he  does  so  at  his  peril ; 
and.  If  he  retains  too  much,  he  certainly 
cannot  be  heard  to  complain  that  he  is 
sued  for  the  excess,  instead  of  being  sub- 
jected to  a  motion  to  retax  the  costs. 
These  views  are  not  in  conflict  with  the 
Opinion  in   Bank    7.   Tucker,  supra.    In 


this  action  the  sheriff's  charges  for  costs 
have  been  considered  as  though  they  had 
been  pre.scnted  before  the  proper  court 
for  allowance  as  costs  as  indicated  in  the 
Bank-Tucker  opinion.  It  has  not  been  In- 
sisted that  such  previous  allowance  by 
order  of  court  was  an  absolute  prerequi- 
site to  the  validity  of  such  charges.  All 
questions  ol  law  and  fact  relating  to  the 
controversy  have  been  thus  ctmsldered. 
This  has  certainly  been  fair  to  appellant. 
It  has  given  him  his  day  in  court  to  main- 
tain his  charges  tor  costs,  if  he  could  do 
so,  upon  the  law  and  the  evidence,  even 
though  he  had  improperly  assumed  to 
tax  and  retain  such  costs  without  giving 
appellee  an  opportunity  to  contest  their 
validity. 

In  his  complaint  plaintiff  alleges  that  the 
sheriff  committed  the  "illegal  acts"  com- 
plained of  "wrongfully,  willfully,  and 
knowingly,  and  in  his  official  capacity;" 
wherefore  he  prays  "that  his  damages 
may  be  trebled,  as  provided  by  statute. " 
etc.  See  Gen.  St.  1883,  pp.  273. 324,  §§610, 817. 
From  this  it  is  argued  that  the  action 
was  penal  in  its  natui'e,  and  not  the  prop- 
er one  for  the  recovery  of  money  illegally 
retained  as  fees.  But  the  complaint  very 
specitically  alleges  that  the  moneys  de- 
rived from  the  sale  of  the  goods  became 
and  were  the  moneys  of  the  plaintiff,  freed 
and  released  from  all  claims  of  tlie  attach- 
ing and  execution  creditors;  that  the  sher- 
iff received  and  retained  said  moneys  be- 
longing to  the  plaintiff,  and  "refuses  to 
pay  the  same  or  any  part  thereof  to  tlie 
plaintiff,  although  requested  so  to  do." 
These  allegations  are  good  in  form,  as  well 
as  in  anbstance,  for  an  action  ot  nsauwp- 
sit  as  for  money  had  and  i-ecelved,  in 
which  the  plaintiff  Is  entitled  to  recover 
ex  teiinn  et  bono.  Hall  v.  Marston,  17 
Mass.  579;  Pease  v.  Barber,  3  Caines, 
2<i6;  Rollins  v.  Board,  15  Colo.  104,  25 
Pac.  Rep.  319.  Moreover,  plaintiff's  alle- 
gations were  amply  sustained  by  the  evi- 
dence. The  trial  court  was  warranted  in 
finding  that  thesherlH  retained  nearly  $900 
more  than  he  was  entitled  to.  That  the 
court  did  not  find  that  this  was  done  will- 
fully and  knowingly,  and  thereupon  give 
judgment  for  treble  the  amount,  is  not  a 
matter  of  which  appellant  oan  justly  com- 
plain. The  amount  thus  overcharged, 
with  interest  from  the  date  of  the  execu- 
tion sale  to  the  date  of  trial,  would  fully 
e(nial  the  amount  of  the  court's  finding. 
The  allowance  ot  interest  on  such  over- 
charge is  not  specially  complained  of. 
The  contention  that  Oppenstein  acqui- 
esced and  approved  of  the  expenditures 
and  charges  made  by  the  sheriff,  and  ac- 
cepted without  protest  the  sum  of  $6,419.- 
94  in  full  of  all  demands  on  account  of  the 
proceeds  of  the  sale,  even  If  good  in  law 
as  a  defense  to  an  action  for  moneys  thus 
received  and  retained,  must  be  regardeil  as 
having  been  resolved  against  the  sheriff 
as  a  question  of  fact  by  the  finding  of  the 
trial  court  upon  such  evidence  as  pre- 
cludes our  interference.  Mechem.  Pub.  Off. 
§  S84.  No  substantial  error  in  the  record 
having  been  shown,  the  judgment  of  the 
superior  court  is  affirmed. 
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Cramer,  Sberlff,  v.  Oppexstkin. 

(Supreme  Court  of  Colorado.    Sept.  14, 1891.) 

Bales  ok  Ezecctiov— Dcties  of  SBEBiFr— 
Pleadino. 

1.  In  seizing  and  selling  property  upon  exe- 
cution, the  sheriff  is  bound  to  pursue  with  dilt- 
irence  the  course  prescribed  by  law,  with  the 
view  to  promote  the  interests  ot  all  parties.  He 
may  exercise  considerable  discretion,  for  which 
tie  will  not  be  held  liable  so  long  ai,  he  acts  in 
perfect  good  faith,  and  keeps  within  legitimate 
limits;  but  he  cannot  safely  disregard  reasonable 
business-like  requirements. 

2.  It  is  negligence  for  the  sheriff  to  sell  a 
large  amount  of  miscellaneous  merchandise  upon 
an  advertised  list  which  he  knows  to  be  defect- 
ive, without  ascertaining  and  making  known  to 
the  bidders  the  extent  of  the  discrepancy.  Agree- 
ing to  make  a  rebate  in  proportion  to  the  short- 
age does  not  excuse  such  ncgligenue,  and  paying 
a  rebate  upon  the  uncorroborated  claim  of  the 
purchaser,  without  any  evidence  as  to  the  char- 
acter and  amount  of  the  alleged  shortage,  ia  still 
gi-oater  negligence. 

y.  It  is  the  duty  of  the  sheriff  to  sell  for  cash. 
He  is  not  at  liberty  to  make  a  conditional  sale 
upon  his  own  responsibility;  and  where  he  ac- 
cepts negotiable  paper  in  payment,  and  makes  a 
delivery  of  the  goods,  the  execution  debtor  is 
entitled  to  treat  the  reception  of  such  paper  as 
a  cash  payment 

4.  Duplicate  statements  for  the  saiuecause  of 
action  are  not  absolutely  prohibited  by  the  Code; 
they  are  sometimes  permissible,— as,  where  the 
party  cannot  reasonably  anticipate  the  evidence, 
so  as  to  safely  go  to  trial  upon  a  single  state- 
ment. 

6.  When  the  complaint  contains  three  state- 
ments of  the  same  Ciiusc  of  action  it  is  not  error 
to  deny  a  motion  to  strike  out  the  llrst  and  sec- 
ond, though  a  motion  to  require  the  plaintiff  to 
elect  which  cause  or  causes  of  action  ho  would 
rely  on,  and  that  the  residue  bo  struck  out,  might 
be  granted  in  whole  or  in  part. 
(,iiultitbu8  by  the  Coui-t.) 

Appeal  frotn  superior  court  of  Denver; 
Mkrkick  a.  Kogkuh,  Ju(l;j;e. 

Action  by  Abraliain  Oppenateln  a^ainBt 
Frederick  Cromer,  sheriff,  to  recover  money 
allcKed  to  have  been  unlawfully  retained. 
Judgment  for  plaintiff.  Defendant  ap- 
peals.   Afflrmed. 

This  suit  oHhcs  out  of  the  same  transac- 
tion as  the  preceding  case  between  the 
snnic  parties,  decided  at  this  sitting  of  the 
court.  27  Pac.  Rep.  713.  .\t  the  execution 
sale  the  nierchnndise  belouKine  to  the  Op- 
pensteln  stock  was  sold  In  bulk  for  the 
{VroHs  sum  ot  |iS,O0O.  The  fixtures  were 
sold  to  other  parties  for  a(>out  fi;j!).25. 
After  the  merchandlsi!  was  thus  sol;l,  paid 
for,  and  poswession  takeu,  the  purchuKer 
claimed  $.'i;J7  as  a  rebate,  on  tlie  ground 
that  there  was  a  shortage  In  the  goods 
delivered  as  compared  with  the  inventory 
under  which  he  purchased.  The  officer 
who  made  the  sale  paid  the  rebate  as 
claimed,  and  thereupon  made  return  that 
he  had  received  onls'  $7.t)02.25  as  the  gross 
proceeds  of  the  sale  of  the  merchandise  and 
fixtures.  As  appears  by  the  preceding 
case,  Oppenstein.by  settliii^  with  hiscred- 
Itors,  became  entitled  to  receive  the  pro- 
ceeds of  the  execution  sale.  He  brings 
this  action  against  the  sheriff  to  recover 
the  difference  between  the  amount  origi- 
nally bid  and  paid  for  the  property  and 
the  amount  returned  as tiie gross  proceeds 
of  thesale;  In  other  words,  for  theamouut 
repaid  as  a  rebate.    The  cause  was  tried 


by  the  court  without  a  jury,  and  resulted 
In  a  fludingand  Judgment  in  favor  of  plain- 
tiff for  the  full  amount  of  his  claim,  with 
interest.  The  defendant  appeals  to  this 
court. 

L.  B.  France,  for  appellant.  Sullivan  ifi 
May,  for  appellee. 

Elliott,  J.,  (after  stating  the  facts.) 
There  Is  very  little  controversy  as  to  the 
facts  of  this  case.  Under  the  assignment 
of  errors  the  principal  question  to  be  de- 
termined Is  whether  or  not  the  finding  ot 
the  trial  court  was  warranted  by  the  law 
under  the  evidence  submitted.  In  seizing 
and  selling  property  upon  execution  the 
sheriff  does  not  act  as  an  agent  selected 
by  the  execution  debtor.  As  to  the  debtor 
the  proceeding  is  adverse;  It  Is/d  iaritum. 
The  sheriff  derives  his  authority  directly 
from  the  law  by  virtue  ot  the  process  In  his 
hands,  and  not  from  the  owner  of  the 
property.  In  executing  his  writ  he  Is 
bound  to  pursue  the  course  prescribed  by 
law.  and  to  act  at  all  times  with  reasona- 
ble diligence  with  the  view  to  promote,  as 
far  us  he  can  Justly  do  so,  the  interests  of 
all  parties  to  the  proceeding.  In  the  dis- 
charge of  such  duties  he  may,  and  often 
roust,  exercise  considerable  discretion  as 
to  details,  for  which  he  will  not  be  held 
liable  so  long  as  he  acts  In  perfect  good 
faith  and  keeps  substantially  within  legit- 
imate limits ;  but  If  he  would  make  sure  of 
escapIngllablUty  he  cannot  disregard  com- 
mon prudence  and  reasonable  business-like 
requirements.  Murfree,  Sher.  §§  9!)U,  996, 
1078;  BInniore,  Sher.  §  177. 

Upon  a  careful  examination  of  the  evi- 
dence we  are  forced  to  the  conclusion  that 
the  proceedings  complained  of  In  this  case 
were  of  the  most  negligent  character. 
The  under-sheriff  whoconduuted  theexecu- 
tlon  sale  testifies  that  he  knew  the  adver- 
tised list  or  Inventory  was  erroneous  be- 
fore the  sale  commenced.  He  docs  not 
show  to  what  extent  the  Inventory  was 
erroneous.  His  testimony  upon  thatpolnt 
is:  "At  that  sale  all  the  goods  levied  up- 
on under  that  execution  were  sold.  The 
goods  fell  short  of  the  advertised  iuren- 
tory.  I  did  not  have  all  the  goods  adver- 
tised. The  discrepancy  »>ecurred  In  this 
way:  In  making  out  the  list  for  theprlnt- 
er  in  several  cases  the.v  made  '0-12  ot  a 
d<izi'n,'  '7-12  ot  a  dozen,'  '5-12  ot  a  dozen,' 
and  the  printer  got  It  in  at  'C  dozen,'  '3 
dozen,'  '4  dozen;'  and  until  the  morning 
of  the  sale  the  discivpancy  was  not  dis- 
covered." The  goods  consisted  of  a  large 
stock  of  merchandise,  such  us  boots, shoes, 
do  thing,  gen  tlemen'sfurnlshinggoods,  etc. 
li  nowliere  ai)pear8  in  the  testimony 
whether  the  "dozens"  which  tlie  officer 
claims  were  erroneously  advertised  were 
common  muslin  neckties,  worth  twenty- 
five  cents  a  dozen,  or  expensive  boots  and 
shoes,  worth  fifty  or  a  hundred  dollars 
per  dozen  pairs,  or  other  articles  m<)re  or 
less  expensive.  Notwithstanding  the  offi- 
cer kn -w  of  this  alleged  discrepancy,  he 
proceeded  to  sell  the  goods  In  bulk,  mak- 
ing, as  he  testified,  public  announcement 
in  a  loud  tone,  so  that  all  could  bear,  at 
the  commencement  of  the  vendue,  as  fol- 
lows: "We  sell  these  goods  to  check  out 
according  to  the  advertiaed  list.    It  there 
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is  a  shortage,  there  win  be  a  rebate  made 
Id  the  ratio  of  the  sale  of  the  Kooda,  the 
whole,  aa  to  theamount. "  TheteHtliuony 
of  theottlcerconcerningthlHaDDouncement 
1b  not  altogether  corroborated.  Other 
witiiesseH  testified  that  the  announcement 
was  to  the  effect,  "We  oBer  the  following 
goods  for  salu,  "and  that  the  advertised 
list  was  then  read.  It  makes  but  little 
difference  which  form  of  announcement 
was  used.  Thelegal  effect  waspractically 
the  same,  considering  how  thegoods  were 
sold,  aud  especially  considering  how  they 
were  delivered,  and  how  the  rebate  was 
claimed  and  paid.  With  the  exception  of 
the  fi.xture8,  thegoods  were  all  sold  in  bulk 
for  the  gross  sum  of  $8,000.  Several  re- 
sponsible parties  made  bids,— one  bidding 
97,S50,  another  f  7,800.  It  was  unquestion- 
ably very  nealigent  for  the  officer  to  sell 
a  large  amount  of  miscellaneouii  merchan- 
dise upon  anadvertiKed  list  which  he  knew 
was  defective,  without  ascertaiuing  and 
making  known  to  the  bidders  the  extent 
of  the  discrepancy.  Agreeing  to  make  a  re- 
bate in  pi-oportion  to  the  shortage  did  not 
excuse  the  negligence.  Such  agreement 
could  not  be  carried  out  with  any  rea- 
sonable degree  of  accuracy.  Nor  was  It 
reasonable  to  expect  that  such  an  arrange- 
ment could  be  consummated  without 
trouble  and  conflict  between  the  purchaser 
and  the  officer  if  the  officer  should  attempt 
to  be  faithful  to  his  trust.  It  the  mer- 
chandise had  been  sold  at  retail,  or  in  lots 
consisting  of  a  number  of  articles  of  the 
same  class  and  value,  the  difficulty  of  ad- 
justing the  rebate  would  not  have  been  so 
great;  but,  the  sale  being  in  bulk,  of  a 
large  quantity  of  miscellaneous  goods, 
who  could  say  with  any  degree  of  certainty 
what  was  the  value  of  the  supposed  miss- 
ing goods  as  compared  with  the  value  of 
the  whole  quantity  advertised?  It  would 
be  a  mere  matter  ot  opinion  at  best.  Dif- 
ferent persons  might  have  very  different 
opinions  upon  tlie  sulijtct.  Some  of  the 
otiier  bidders  may  have  had  opinions  very 
different  from  those  of  the  purchaser  con- 
cerning the  rebate  to  be  allowed.  Hence 
it  cannot  be  said  that  no  injury  resulted 
from  the  mode  of  proceeding  adopted. 

But  the  manner  of  making  the  sale  in 
bulk  upon  a  defective  list,  with  an  agree- 
ment to  make  a  proportionate  rebate  for 
any  shortage  that  might  be  found,  was 
by  no  means  the  most  negligent  part  of 
the  transaction.  As  soon  as  the  Koods 
were  struck  off,  the  under-sheriff,  plead- 
ing other  pressing  official  engap^ements, 
asked  and  received  from  the  purchaser  a 
certificate  of  deposit  for  f  2,.500  and  a  check 
for  f5„5U0  in  payment  of  the  goods,  and 
thereupon  delivered  possession  ol  them, 
and  went  away,  leaving  no  officer  to  at- 
tend to  the  delivery  and  checklne  of  the 
goods  to  the  purahaser.  A  few  hours  lat- 
er, the  purchaser,  claiming  that  there  was 
a  shortage  in  the  goods,  and  that  the 
shortage  was  of  the  value  of  $,n37,  stopped 
payment  on  the  f 5,r)00  check,  and  demand- 
ed that  tlie  $537  be  immediately  repaid  to 
him.  The  purchaser,  as  he  himself  testi- 
fied, took  no  Inventory  of  the  goods  as 
delivered;  nor  did  he  make  any  list  of  the 
goods  claimed  by  him  to  be  missing.  In 
making  bis  claim  for  a  rebate  he  exhibit- 


ed no  list  of  the  supposed  miming  articles ; 
nor  did  he  ever  make  any  statement  to 
the  under-sheriff,  or  to  any  other  officer 
or  person,  concerning  the  kind,  class,  or 
quantity  of  the  alleged  missing  goods. 
He  simply  asserted  that  the  shortage 
amounted  to  $r>37;  and  upon  this  bald, 
naked,  uncorroborated  claim  the  uuder- 
sherilT,  without  protest,  and  without  at- 
tempting to  ascertain  the  truth  In  respect 
to  the  alleged  shortage,  repaid  the  full 
amount  claimed  by  tbe  purchaser.  He 
did  this  for  the  reason,  as  shown  by  tlie 
evidence,  that  he  could  not  otherwise  get 
a  settlement.  The  proprietor  of  tlie  auc- 
tion-house testified  without  contradiction 
that  tbe  under-sheriff  told  bim  that  be 
"couldn't  make  a  settlement;  tbat  we 
bad  got  to  make  a  rebate. "  It  certainly 
was  the  officer's  own  fault  that  he  was 
in  the  power  of  the  purchaser  in  respect 
to  the  settlement  for  the  alleged  shortage. 
In  this  connection  it  is  significant  that  not 
even  upon  the  trial  was  any  evidence  pro- 
duced showing  the  quantity,  kind,  class, 
or  description  of  the  goods  claimed  by  tbe 
purchaser  to  constitute  the  shortage. 
Not  a  single  article  of  the  supposed  miss- 
ing goods  was  proved  or  testified  to  by 
any  person.  The  under-sheriff  himself 
testified  that  he  had  no  personal  knowledge 
as  to  tbe  amount  of  the  shortage.  As  be- 
fore stated,  he  left  no  officer  In  charge  to 
look  after  the  delivery  of  the  goods,  or  to 
take  an  account  of  any  shortage  that 
might  be  found  to  exist.  It  istrue,  hesays 
that  the  proprietor  of  the  auctiim-house 
represented  the  sheriff's  office  In  tbe  deliv- 
ery' of  the  goods,  and  that,  according  to 
the  figures  that  tne  proprietor  and  the 
purchaser  had  made,  the  shortage  claimed 
was  correct;  but  neither  the  proprietor 
nor  any  of  bis  employes  testified  to  tak- 
ing any  account  of  the  supposed  short- 
age; nor  does  it  appear  that  they  did 
look  after  or  take  any  such  account,  or 
that  they  gave  any  attention  to  the  mat- 
ter None  of  them  testified  that  there 
was  any  shortage;  nor  was  the  absence 
of  such  testimony  in  any  manner  excused 
or  explained.  "The  proprietor  testified 
that  the  purchaser  and  men  that  he 
brought  there  —  expressmen  —  took  the 
goods  out  of  the  store;  and  the  purchas- 
er testified  that  he  simply  notified  the 
proprietor  of  the  mistake  after  the  goods 
were  checked  out.  No  one  but  the  pur- 
chaser  gave  any  testimony  In  regard  to 
the  checking  out  of  the  goods  according  to 
the  advertised  list ;  and  he  did  not  under- 
take to  give  the  court  any  basis  or 
foundation  whatever  by  which  to  test 
the  value  ol  the  goods  claimed  by  him  to 
be  missing.  In  fact,  he  did  not  designate  a 
single  article  in  tbe  advertised  list  that 
was  not  delivered  to  or  received  by  him. 
The  under-sheriff  Be«>nis  to  have  yielded  ev- 
ery matter  connected  with  the  adjust- 
ment of  the  supposed  shortage  to  the  ab- 
solute dictation  of  the  purchaser, — the  ad- 
verse party  in  Interest.  No  precaution 
whatever  was  taken  for  the  protection  oi 
the  sheriff  or  any  other  party  Interested 
in  tbe  property.  Almost  as  well  might 
the  officer  have  delivered  the  goods  to  the 
purchaser  in  the  first  instance,  saying, 
"  Pay  me  what  yon  think  they  are  worth, " 
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BB  to  have  made  and  carried  out  the  ar- 
rangement for  the  sale  of  the  property  as 
he  did.  In  every  aspect  of  the  case  there 
seems  to  have  been  an  utter  want  of  com- 
mon buBlnesB-llke  prudence  in  the  manner 
of  conducting  the  sale,  and  particularly 
in  thH  manner  of  delivering  the  goods  and 
paying  the  rebate  as  demanded.  Under 
the  circumstances,  it  is  not  surprising  that 
the  trial  court  held  the  sheriff  responsible 
tor  the  full  amount  at  which  the  goods 
were  struck  off  to  the  purchaser. 

Appellant  cannot  be  heard  to  pleud 
that  he  did  not  actually  receive  the  full 
price  at  which  the  goods  were  struck  off. 
In  sales  upou  execution  it  is  the  duty  of 
ihe  sheriff  to  sell  to  the  highest  bidder  for 
oash  only.  He  Is  not  at  liberty  to  make 
a  conditional  sale,  or  a  sale  on  credit,  up- 
on his  own  responsibility.  As  between 
tne  sheriff  and  Oppenstein,  the  latterls  en- 
.:itled  to  treat  the  acceptance  of  the  certifi- 
cate of  deposit  and  the  check  as  a  casli 
payment  to  the  sheriff  of  the  full  amount 
tor  which  the  goods  were  sold,  in  view  of 
the  fact  that  he  volunfarly  made  a  com- 
plete delivery  of  the  goods  upon  receipt  of 
such  payment.  As  was  said  by  the  su- 
preme court  of  New  Jersey  in  a  recent 
case,  (Disston  v.  Strauck,  42  N.  J.  Law, 
646:)  "If  he  [the  snerlff]  give  an  unau- 
thorlssed  credit  to  purchasers,  and  deliver 
possession  to  them  of  goods  sold  at  judi- 
cial sales,  he  will  not  be  permitted  to  elect 
what  remedies  shall  be  pursued  against 
him."  Murfree,  Sher.  §  91)3;  Draper  v. 
State,!  Head,  2fi2;  Blnmore,  Sher.  §  188; 
Swope  v.  Ardery,  7  Ind.  213.  Under  the 
circumstances,  the  repayment  of  the  $537 
by  the  sheriff  cannot,  in  any  proper  view  of 
the  law,  be  justified  as  a  reasonable  .ex- 
penditure connected  with  the  seizure  and 
sale  of  the  property.  Since  the  sheriff  at 
the  trial  failed  to  produce  evidence  of  any 
proper  criterion  by  which  to  determine 
how  much,  if  anything,  should  be  allowed 
In  respect  to  the  alleged  missing  goods, 
nothing  can  be  justly  allowed.  In  making 
claim  for  such  allowance,  the  sheriff  starts 
with  the  confession  of  his  own  negligence 
In  knowingly  making  the  sale  upon  an  er- 
roneous advertisement  of  his  own  publish- 
ing. Hence  it  certainly  was  incumbent  up- 
on him  to  produce  satisfactory  evidence  to 
excuse  the  consequences.  He  produced 
none.  It  Is  of  course  to  be  regretted  that 
appellant  should  suffer  because  of  the  want 
of  ordinary  care  on  the  part  of  his  sub- 
ordinate. But  the  law  in  such  cases  neces- 
sarily  holds  the  superior  officer respousible 
for  the  acts  of  his  deputy. 

One  further  assignment  of  error  requires 
consideration.  The  amended  complaint 
upon  which  this  cause  was  tried  con- 
tained three  separate  statements  of  the 
same  cause  of  action.  The  Code,  §  49,  pro- 
rides  that  there  shall  be  no  "unnecessary 
wvpetitlon"  of  the  "facts  constituting  the 
cause  of  action."  Duplicate  statements 
tor  the  same  cause  of  action  are  not  ab- 
solutely prohibited.  They  may  sometimes 
be  necessary,  and,  therefore,  permissible, 
as  where  there  is  reasonable  cause  to  be- 
lieve that  the  plaintiff  cannot  safely  go  to 
trial  upon  a  single  statement.  There  may 
be  circumstances  nnaer  which  the  plain- 
v<b'  Tannot  reasonably  be  expected  to  an- 


ticipate the  evidence  in  advance  of  the 
trial.  But  we  need  not  test  the  ruling  of 
the  trial  court  by  these  principles.  The 
defendant's  motion  was  tu  strike  out  the 
first  and  second  causes  of  action.  If  the 
motion  had  been  to  require  plaintiff  to 
elect  which  cause  or  causes  of  action  be 
would  rely  on,  and  that  tlie  residue  b« 
struck  out,  the  motion  might  have  pre> 
Tailed  in  whole  or  in  part.  As  the  motion 
was  framed  it  was  not  error  to  deny  it. 
Bliss,  Code  PI.  §  119;  Jones  v.  Palmer,  1 
Abb.  Pr.  442;  Whitney  v.  Railway  Co.,  27 
Wis.  837.  The  judgment  ol  ttaeaoperior 
court  Is  affirmed. 

(16  Colo.  SB8) 

Morton  v.  Morton.i 

(Supreme  Court  of  CoUmtdo.    June  80, 1891.) 

Bbbviob  bt  Publication— Divorce— FttAUD—SBT- 

TIKO  ASIDB  DeCKEB. 

1.  Under  Code  Civil  Proc  Colo.  H  83,  43, 
providing  that  service  of  summons  by  pubiloa- 
tlon  shall  be  deemed  complete  10  days  after  the 
time  prescribed  for  publication,  and  that  if  the 
defendant  be  serv'ed  out  of  the  district  he  shall 
have  40  days  In  which  to  answer,  5U  days  must 
elapse  after  the  last  publication  before  he  can  be 
considered  in  default. 

2.  In  an  action  by  a  wife  to  set  aside  b  df. 
vorce  obtained  by  the  husband,  the  evidence 
shovred  that  the  decree  was  i^anted  before  the 
husband  had  acquired  the  residence  necessary  to 
maintain  such  an  action,  that  the  evidence  upon 
which  it  was  granted  was  false,  and  that  there 
was  a  good  defense  upon  the  merits.  It  appeared 
also  that  the  service  was  by  publication;  that 
the  affidavit  upon  whicb  the  order  of  publication 
was  granted  was  made  by  the  attorney,  without 
any  sufficient  reason  being  given  why  the  hus- 
band himself  had  failed  to  make  it;  and  that  the 
wife,  who  lived  in  a  distant  state,  had  received 
no  copy  of  the  summons,  and  no  notice  of  the  ac- 
tion until  long  after  final  judgment.  Itwasshown 
by  affidavit  that  a  copy  of  the  summons  had  been 
mailed  to  her,  but  there  was  no  proof  that  the 
postage  thereon  had  been  prepaid.  The  default 
and  decree  wore  both  entered  before  the  time  for 
answering  allowed  by  Code  Civil  Proc.  Colo.  {{ 
83,  43,  had  expired.  .Held,  that  the  decree  would 
be  set  aside. 

Error  to  Bent  county  court. 

In  the  year  1SS6  Henry  T.  Morton,  de- 
fendant In  error,  obtained  In  the  county 
court  of  Bent  county  a  decree  of  divorce 
frum  Bridget  E.  Morton,  his  wife.  No 
personal  service  was  had  upon  the  defend- 
ant In  that  suit ;  the  service  was  by  publica- 
tion. The  present  action  Is  a  direct  pro- 
ceeding on  the  part  of  Bridget  E.  Morton, 
the  plaintiff  in  error,  who  was  plaintiff 
below,  to  set  aside  said  decree  of  divorce 
for  the  following  reasons:  The  want  of 
jurisdiction  in  thecourt  to  enter  any  decree 
against  her;  second,  fraud  of  the  plaintiff 
in  procuring  the  decree.  The  trial  below 
resulted  in  a  judgment  forthe  defendant. 

Ttiller  &  Orahuod  and  J.  V.  Elwell,  tor 
plaintiff  In  error.  Clarence  Wuy,  J.  F, 
Host  wick,  C.  S.  Tbomas,  and  BryRot  <ft 
Lee,  for  defendant  in  error. 

Per  Cuuiam.  The  decree  ot  divorce  was 
obtained  without  service  of  process  upon 
the  defendant,  either  actual  or  construct- 
ive. At  the  time  of  the  action,  and  tor 
many  years  prior  thereto,  she  had  resided 
in  the  same  house  In  Scranton,  Pa. ;  and, 
although  she  received  her  mall  with  nnU 
form  regularity,  no  copy  of  the  Bummona 

'Rehearing  denied.  ,      r>,r^niir> 
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In  this  cage  ever  reached  her.  MthouRh 
her  residence  was  well  known  to  plaintlS, 
no  notice  ot  the  action  was  received  by 
her  until  long  after  the  entry  of  final 
judgment  In  the  cause.  It  Is  true  it  ap- 
pears by  an  affidavit  that  a  copy  of  the 
Hummons  was  mailed  to  her  properly  ad- 
dressed, but,  in  the  absence  of  proof  that 
postage  thereon  bad  been  duly  prepaid, 
it  Is  fairly  to  be  Implied,  under  the  circuni- 
stances,  that  this  Important  item  was 
overlooked.  The  afflaavit  upon  which  an 
order  ot  publication  was  obtained  was 
made  by  plaintilT's  attorney  Instead  of 
plaintiff  himself,  altbnugh  no  sntficient 
reason  for  the  plaintiff's  neglect  to  make 
it  is  given.  It  is  made  upon  Information 
and  belief  only,  while  It  Is  apparent  from 
the  record  that  the  only  information  up- 
on which  the  attorney  could  have  acted 
was  such  as  plaintiff  saw  fit  to  comrfiuui- 
cate  to  him  ;  plaintiff,  perhaps,  hoping  to 
escape  the  risk  uf  a  prosecution  for  perju- 
ry Incident  to  making  the  affidavit  him- 
self. The  evidence  further  shows  that  he 
never  had  acquired  the  residence  in  this 
state  necessary  to  maintain  an  action  of 
this  character;  that  the  evidence  upon 
which  the  court  granted  the  decree  was 
false ;  and  that  there  is  a  good  defense  to 
the  action  upon  the  merits.  The  undue 
baste  exhibited  in  the  divorce  proceeding 
is  ot  Itself  a  suspicious  circcmstanoe, 
which  naturally  suggests  that  the  whole 
record  should  be  closely  scrutinized.  The 
default  and  decree  were  both  entered  lie- 
fore  the  time  for  answering  had  expired. 
The  complaint  was  filed  on  the  11th  day  of 
March,  A.  D.  18^0.  Summons  was  issued, 
and  application  for  the  publication  of  the 
same  madp  and  filed,  and  an  order  tor 
publication  obtained  the  same  day.  The 
default  of  the  defendant  for  failure  to  an- 
swer wns  entered  Ma.v  4th,  and  judgment 
the  following  day.  The  affidavit  of  the 
publisher  made  and  filed  In  that  case 
shows  that  the  summons  was  published 
for  four  successive  weeks  In  the  Las  Ani- 
mas Leader,  a  public  newspaper  printed 
and  published  weekly  at  West  Las  Ani- 
mas, In  the  county  ot  Bent  and  state  ot 
Colorado,  the  first  publication  of  the  sum- 
mons having  been  on  the  12th  day  of 
March.  This  would  bring  the  last  publi- 
cation on  the  2d  day  of  the  following 
month  of  April.  Under  the  Code*  service 
was  not  complete  until  10  days  thereafter, 
to-wit,  upon  April  12th.  After  this  the  de- 
fendant bad  40  days  In  which  to  answer, 
BO  that  default  and  judgment  coulil  not 
properly  have  been  had  until  the  23d  day 
of  May.  It  is  therefore  apparent  that 
there  was  no  authority  for  the  entry  of  ei- 
ther default  or  judgment  at  the  time  the 
same  were  entered.  The  Code  provision 
in  reference  thereto  is  plain  and  unambig- 
uous. Whenever  the  question  has  been 
presented  it  has  been  uniformly  held  that, 

'Code  Civil  Froc.  Colo,  g  42,  provides  that,  in 
case  of  the  service  of  summons  by  publication, 
the  service  shall  be  deemed  complete  10  days 
alter  the  expiration  of  the  time  prescribed  for 
publication.  Section  32  provides  that,  if  the 
defendant  be  served  in  the  county,  he  shall  an- 
swer the  complaint  within  10  days;  if  out  of  the 
county,  but  in  i.be  district,  within  20  days;  and 
in  all  othcor  cases  within  40  days. 


where  the  service  Is  by  publication,  50 
days  must  elapse  after  the  last  publica- 
tion required  by  law  before  the  defendant 
can  properly  be  considered  in  default. 
Conley  v.  Morris,  6  Colo.  212;  Sklles  v. 
Baker,  Id.  25)5;  O'Rear  v.  Lazarus,  8  Colo. 
608,9  Pac.  Rep.  621.  As  to  whether  the 
decree  should  be  set  aside  in  this  proceed- 
ing for  this  reason,  it  is  quite  unnecessary 
to  determine.  In  view  ot  the  failure  on 
the  part  of  appellee  to  show,  when  called 
upon,  that  the  postage  was  prepaid  upon 
the  copy  ot  the  summons  mailed,  and  ot 
the  fraud  shown  to  have  been  practiced 
upon  both  the  defendant  and  the  court 
In  procuring  tlie  decree  of  divorce,  it  can- 
not be  allowed  to  stand.  It  is  apparent 
from  the  record  that  but  one  result  can 
be  obtained  upon  a  retrial  of  the  case. 
The  judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to 
the  county  court  to  enter  a  judgment  an- 
nulling the  decree  of  divorce. 


Wheei.er  et  a/,  v.  Wade  et  ah 

(Court  of  Appeals  of  Colorado.    Sept  14, 1891. ) 

Public  Lands — Town-Bites— Titu  of  Coourr 

JCDOB. 

Under  Rev.  St.  U.  S.  i  2387,  providing 
that  when  public  land  is  occupied  as  a  town-site, 
if  the  town  is  not  incorporated,  the  county  judge 
of  the  county  wherein  the  land  is  situate  may 
enter  the  laud  in  trust  for  the  benefit  of  the  oc- 
cupants thereof,  to  be  disposed  of  under  regula- 
tions prescribed  by  the  legislature,  where  a  coun- 
ty judge  makes  entry  under  that  statute,  and  pays 
the  price  therefor,  and  four  years  afterwards 
receives  his  patent,  he  is  vested  with  the  legal 
title;  and  a  deed  from  his  successor  in  ofUoe 
gitres  a  valid  title  as  against  one  claiming 
through  the  authorities  of  the  town  which  became 
incorporated  prior  to  the  issuing  of  the  patent. 

Appeal  from  district  court,  Pitkin 
county ;  Thomas  A.  Rockbk,  Judge. 

Action  by  Jerome  B.  Wheeler  and  D.  M. 
Van  Hovenberg  against  John  Wade  and 
Helena  Connors,  to  determine  the  right  to 
certain  real  estate.  Judgment  dismissing 
the  action.    Plaintiffs  appeal.     Aflirraed. 

Porter  Plumb  and  W.  IV.  Cooley,  !or  ap- 
pellants.    WUaon  &  kSYim«on,  for  appellees. 

Reed,  C.  On  the  2d  day  ot  June,  1S81,  J. 
W.  Ueane  was  the  county  and  probate 
judge  ot  Pitkin  county,  and  as  such  made 
application  to  enter  at  the  district  lai:d- 
ofiice  tlie  town-site  o\  Aspen  uud^jr  tlie 
provisions  of  the  act  of  congress  of  March 
2,  1867.  The  application  was  accepted 
and  the  necessary  mtmey  to  perfect  the 
entry  was  paid.  From  causes  not  nece.s- 
saiy  to  be  here  stated  the  entry  was  huk- 
pended,  and  so  remained  until  the  lid  day 
of  March,  188.'),  when  the  patent  issued. 
The  portion  of  the  statute  necessory  to  be 
considered  is  as  follows,  (section  2.">.S7,  Kov. 
St.  U.  S. :)  "It  is  lawful, in  case  such  town 
be  Incorporated,  for  the  corporate  autlior- 
ities  thereof,  and,  if  not  Incorporated,  for 
the  judge  of  the  county  court  for  the  coun- 
ty in  whicn  such  town  is  situated, to  cuter 
at  the  proper  iand-otiice,  and  at  the  mini- 
mum price,  the  land  so  settled  and  occu- 
pied, in  trust  for  the  several  use  and  bcnetit 
of  the  occupants  thereof,  according  to  their 
respective  Interests;  the  execution  of  which 
trust,  as  to  the  disposal  ot  the  lots  in  such 
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town,  and  the  proceeds  of  the  sales  there- 
of, to  be  conducted  under  such  refnilntiuns 
as  may  be  prescribed  by  the  legislative  au- 
thority of  tlie  state  or  territory  In  which 
the  same  may  be  situated."  The  granting 
clause  in  the  patent  Issued  Is  as  follows: 
"Now,  know  ye,  the  United  States  of  Amer- 
ica, in  consideration,  "etc.,  "have  given  and 
granted,  and  by  these  presents  do  give  and 
grant,  unto  the  said  J.  W.  Deane,  county 
and  probate  judge  aforesaid,  and  to  his 
successors  and  assigns,  in  trust  as  afore- 
said, the  said  tract  above  described,  [de- 
scribing the  Aspen  town-site;]  to  have 
and  to  hold  the  same,  together  with  all 
Tights,  •  »  •  unto  the  said  J.  W. 
Deane,  county  and  probate  judge  as  afore- 
said, and  to  his  successors  and  assigns  as 
aforesaid."  It  appears  that  prior  to  the 
grant  to  Judge  Deane  the  town  had  be- 
come incorporated.  The  corporate  au- 
thorities, a^^suming  to  succeed  to  the  trust 
of  Judge  Deane,  and  assuming  the  right 
to  dispose  of  the  lots  of  the  town,  published 
a  notice  inquiring  claimants  to  file  their 
respective  claims  within  90  days.  One 
George  E.  Triplett,  within  the  designated 
time,  filed  a  claim  to  the  lot  in  controversy 
in  tills  case.  Afterwards  Byron  E.  Shear 
was  appointed  by  the  board  of  trustees  of 
the  town  of  Aspen  a  commissioner  to  take 
proofs  and  make  conveyances  to  claim- 
ants. On  the  8th  day  of  December,  1884, 
Triplett,  being  the  only  claimant  to  the  lot 
in  controversy,  paid  for  the  same,  and 
took  a  conveyance  from  Shear  as  comniis- 
Bioner  or  agent  of  the  corporate  authori- 
ties of  the  town.  The  lot  afterwards,  by 
mesne  conveyances,  became  vested  in  the 
appellants.  On  the  8th  day  of  October, 
1S8.J,  Thomat>  A.  Kucker  became  county  and 
probate  judge  of  PItkiu  county,  and  the 
successor  of  Judge  Deane,  who  had,  as  is 
alleged,  assigned  or  transferred  to  him  the 
property  in  trust  for  the  purposes  of  the 
grant.  While  acting  by  virtue  of  his  office 
as  trustee,  he  conveyed  the  lot  in  contro- 
versy to  one  Bermudy,  who  afterwards 
conveyed  It  to  appellees.  Afterwards,  In 
July,  1887,  M.  G.  Miller  became  county  and 
probate  judge,  and  successor  in  trust  un- 
der the  grant  to  Judge  Rucker,  and  pro- 
ceeded to  advertise  and  notify  claimants 
of  lots  to  make  applications  and  proofs  of 
claims  and  perfect  the  title  to  town  lots 
claimed  by  them,  respectively.  Both 
claimants  to  the  lot  in  controversy,  feeling 
insecure  in  their  respective  titles,  filed  their 
claims  to  the  property  with  Judge  Miller, 
and  this  suit  was  brought  by  appellants 
(plalntlffH  beIo'5\")  to  determine  which  par- 
ty had  the  better  title,  and  which  was  en- 
titled to  a  further  conveyance  from  the 
then  county  and  probate  judge.  Upon 
the  coming  in  of  the  answer,  a  hearing 
having  been  had,  the  suit  was  dismissed, 
and  from  such  judgment  of  dismissal  this 
appeal  was  taken. 

The  case  of  Mavor  v.  Land  Co.,  10  Colo. 
191, 15  Pac.  Hep.  794,  and  16  Pac.  Rep.  160, 
appears  to  he  conclusive  in  this  case,  not 
only  as  a  precedent,  but  upon  sound  legal 
principles.  The  conveyance  to  a  claimant, 
to  be  effective,  must  have  been  made  b}' 
the  party  holdlngthe  legal  title.  The  pat- 
ent from  the  United  States  government 
vested  the  title  In  Judge  Deane,  his  sncces- 


Bors  arid  assigns.  In  trust  "for  the  several 
use  and  benefit  of  the  occupants  thereof." 
He  being  county  and  probate  judge,  bis 
successors  could  only  be,  according  to  all 
authorities,  those  succeeding  in  an  otficicd 
capacity  In  the  same  office.  He  holding 
the  legal  title  as  grantee  nndnr  the  patent, 
his  assigns  could  only  be  those  who  held 
title  by  virtue  of  a  conveyance  from  him 
or  a  snccesBor.  It  is  not  necessary  to  in- 
quire or  determine  whether  a  mistake  was 
made  by  the  department  of  the  interior 
in  Issuing  the  patent  to  Judge  Deane  in- 
stead of  to  the  corporate  authorities  of 
the  town.  It  is  clear  that  the  patent  was 
Butflcient  to  pass  the  legal  title  to  him  in 
trust,  and  tiie  corporate uuthorltiea  of  the 
town  could  not  be  a  successor,  and  did  not 
become  an  assignee  for  want  of  a  con»ey- 
ancefrom  the  grantee  in  the  patent.  It 
follows  that  all  attempts  of  the  corporate 
authorities,  through  Mr.  Shear  as  commis- 
sioner or  otherwise,  to  receive  proofs  and 
applications,  and  make  titles  to  the  re- 
spectiveclaimants,  were  unwarranted  and 
ineffectual ;  hence  Triplett  took  no  title. 
Judge  Rucker.  as  successor  of  Judge  Deane, 
succeeded  to  the  title  in  trust,  and  what 
title  he  had  passed  by  the  conveyance  to 
Bermudy.  This  must  be  regarded  as  an 
execution  of  the  trust  as  to  the  lot  in  con- 
troversy on  the  part  of  the  trustee.  The 
power  of  the  trustee  was  exhausted,  and 
tlie  conveyance  effectual  to  pass  the  title 
unless  the  transaction  was  or  can  be  im- 
peached for  error  or  fraud.  As  far  as  ap- 
I)ellee8  are  concerned,  we  do  not  deem  that 
any  further  conveyanceor  assurances  were 
needed  from  the  successor  of  Judge  Ruck- 
er. The  judgment  of  the  court  in  dismiss- 
ing the  suit  should  be  affirmed. 


Rice  v.  Bush  et  al. 

(Supreme  Court  of  Colorado.    Sept  14, 1891.) 

JCUGMEST  CPOX  FlEADINOS  —    LlABILITT  OF  UK- 
NAMED  FbINCIFAI. — PLEADING. 

1.  In  passing  upon  a  motion  by  one  party  for 

Judgmeiit  upon  the  pleadings,  after  issue  Joined, 
all  the  material  allegations  of  the  opposite  party 
must  be  taken  as  true;  and  if  the  pleadings  of 
tho  opposite  party,  though  defective  in  form,  are 
nevertheless  sufficient  in  substanne  to  sustain  a 
judgment  in  his  favor,  the  motion  should  not  be 
granted. 

S.  In  an  action  by  the  vendee  nt  real  estate 
the  complaint  showed  that  a  contract  under  seal 
for  the  sale  ol  the  property  was  executed  by  one 
person  as  principal  and  owner,  without  indicat- 
ing in  writing  that  any  other  person  was  inter- 
ested in  the  premises,  though  it  appeared  that 
the  vendee  knew  when  the  instrument  was  exe- 
cuted that  there  was  another  owner  who  held  the 
legal  title  to  the  property.  Held,  that  the  inter- 
est of  the  known  but  unnamed  principal  was  not 
bound  by  the  contract. 

8.  The  allegations  of  the  complaint  being 
that  two  certain  persons  (naming  them)  were  the 
equitable  owners  of  certain  real  estate,  but  that 
the  legal  title  stood  in  the  name  of  one  only, 
heltJ,  that  such  averment  of  ownership  was  sutB- 
cient  in  substance  as  against  a  motion  for  judg- 
ment upon  the  pleadings,  though  the  same  might 
have  been  obnoxious  to  a  special  demurrer,  or  to 
a  motion  to  make  more  definite  and  certain. 
(Syllabus  fry  the  Court.) 

Error  to  district  court,  Arapahoe  coun- 
ty: Pl4TT  Rogers,  Judge. 

This  was  an  action  to  compel  the  spe- 
cific performance  of  a  contract  to  convey 
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real  estate.  John  T.  Bice  was  plaintiff  be- 
low; the  defendants  were  WiUlum  H. 
Bash,  Wniard  Teller,  and  Mary  D'Arcy. 
Judgment  for  defendants.  Plaintiff  brings 
error.     Reversed. 

The  coniplnlnt  alleges  that  Bush  and 
Teller  were  the  eqoitnble  owners  of  the 
l)roi)erty:  that  the  legal  title  stood  in  the 
nnrae  of  Teller;  that  Bush  had  fall  power 
and  authority  to  sell  the  same  for  such 
price  and  upon  such  terms  as  he  pleased ; 
and  that,  In  purnuunue  of  such  authority, 
said  Bush,  claiming  to  act  in  his  own  be- 
half and  for  said  Teller,  and  with  his 
knowledge  and  consent,  executed  certain 
written  agreements  at  the  time  of  their 
respective  dates,  as  follows : 

First  agreement:  "Denver,  Colo.,  April 
»,  1R87.  Becelved  of  J.  T.  Rice  fifty  dol- 
lars as  earnest  money  and  in  part  pay- 
ment lor  the  purchase  of  the  following  de- 
scribed piece  or  par:el  of  land,  lying  and 
being  in  the  county  of  Arapahoe  and 
state  of  Colorado,  to-wit,  lots  twenty- 
three  and  twenty-foar,  block  fifty-one. 
East  Denver,  which  I  have  this  day  sold 
to  said  J.  T.  Rice  for  the  sum  of  six 
thousand  seven  hundred  and  sixty-two 
.50- 100  dollars  on  terms  as  follows,  vie. :  On 
delivery  of  warranty  deed  the  sum  of  two 
thousand  seven  hundred  and  sixty-two 
50-100  dollars  cash,  and  buyer  to  assume 
note  for  $4,000,  secured  by  trust-deed  now 
on  said  property.  And  It  is  agreed  that 
in  ease  the  title  of  said  premises  is  not 
perfect,  and  cannot  be  made  perfect  with- 
in thirty  days  from  date  hereof,  this 
agreement  shall  be  void,  and  the  above 
fifty  dollars  refunded  ;  but  If  the  title  to 
raid  premises  is  perfect,  and  not  taken 
within  thirty  days  from  date  hereof,  the 
said  fifty  dollars  to  be  forfeited  to  me; 
but  it  is  agreed  and  understood  by  all  the 
parties  to  this  agreement  that  said  for- 
feiture shall  in  no  way  affect  the  right  of 
eltherparty  to  enforcethe  specific  perform- 
ance of  rhis  contract.  Wm.  U.  Bush,  Prin- 
cipal.   [Seal.]" 

Second  agreement:  "This  agreement, 
made  and  entered  into  this  fourteenth  day 
of  April.  A.  D.  1S87,  by  and  between  J.  T. 
Rice,  party  of  the  first  part,  and  W.  H. 
Bush,  party  of  the  second  part,  wltnesseth, 
that  whoreHs.sald  W.  H.  Bush  is  the  owner 
of  lotsnumheredtwenty-tnreeand  twenty- 
four,  (2!{  &  24,)  block  numbered  tifty-one, 
(51,)  East  Denver,  and  has  given  said  J.  T. 
Bice  an  option  on  said  lots  for  thirty 
days  from  April  9th,  A.  I).  1SS7:  Now, 
therefore,  the  said  Bush  being  tiesirous  of 
selling  said  lots  to  one  W.  G.  Russell,  or 
some  client  of  said  Russell's,  It  is  hereby 
agreed  by  and  between  snid  .1.  T.  RIceand 
W.  H.  Bush  that,  whereas  said  Bush  has 
paid  to  said  Rice  one  hundred  and  fifty  dol- 
lars on  acconnt  of  said  option,  and  agrees 
to  pny  to  said  Rice  three  hundred  dollars 
($300)  moi*eln  full  payment  for  said  op- 
tion on  or  before  thirty  days  from  date 
hereof,  provided  sale  to  said  Russell  or 
client  is  consummated  within  thirty  days 
from  date  hereof;  if  sale  Is  not  consum- 
mated to  said  Russell  or  clients,  and  bal- 
ance of  three  hundred  dollars  not  paid  by 
Bnsh  to  Rice  within  thirty  days  from  date 
hereof,  said  Rice  hereby  agrees  to  pay  to 
said  Basb  one  hundnsd  dollars,  ($100,) 
v.27F.no.lS— 46 


and  said  Bush,  in  consideration  therefor, 
hereby  agrees  to  and  with  the  said  Rice 
that  the  said  option  given  b.y  said  Bush 
to  said  Rice,  of  date  April  9th,  A.  D.  1887, 
for  thirty  days,  shall  continue  in  force 
from  May  14th.  A.  D.  1887.  to  June  14th, 
A.  D.  1887.  Dated  April  14.  A.  D.  1SS7.  J. 
T.  Rick.     [Seal.]    Wm.  H.  Bush.    [Seal.]" 

The  complaint  further  alleges  that  Bush 
did  not  sell  the  property  to  Russell  or  any 
client  of  his  within  30  days  from  April  14, 
18K7;  and  that  on  or  about  May  16th 
thereafter  plaintiff  tendered  to  Bush  the 
$100  provided  for  in  said  last-mentioned 
agreement,  b\it  that  Bush  refused  to  ac- 
cept the  same,  and  that  on  the  same  day 
he  informed  plaintiff  that  he.  Bush, 
would  not  convey  said  premises  to  plain- 
tiff pursuant  to  the  terms  of  said  agree- 
ments, or  either  of  them.  The  tender  of 
the  $100  is  renewed  In  the  complaint,  and 
plaintiff  offers  to  pay  the  same  into  court 
for  the  use  of  said  Bush.  Plaintiff  also  al- 
leges that  he  has  ever  since  May  14tb 
aforesaid  been  ready  and  willing  to  com- 
ply with  the  contract  on  his  part,  aud  of- 
fers to  comply  with  the  terms  of  sale  and 
purchase  pursuant  to  the  terms  of  the 
agreements.  It  Is  further  alleged  that  on 
or  about  May  24,  1887,  the  defendant  Tel- 
ler by  deed  conveyed  and  delivered  posses- 
sion of  the  property  In  controversy  to  the 
defendant  Mary  D'Arcy,  who  had  full 
knowledge  of  the  agreements  aforesaid, 
and  of  plaintiff's  rights  in  the  premises; 
tnat  defendants  had  perfect  title  to  the 
property,  and  power  to  convey  the  same, 
but  refused  to  perform  the  contracts 
aforesaid,  etc.  Prayer  for  Bt>eciflc  per- 
formance and  other  relief.  The  defend- 
ants filed  separate  answers,  to  which 
plaintiff  in  turn  filed  replications.  The 
cause  being  thus  at  issue,  the  several  de- 
fendants moved  for  Judgment  in  their  fa- 
vor, respectively,  on  the  ground  that  the 
pleadings  on  the  part  of  plaintiff  were  in- 
sufficient to  sustain  the  action  against 
them.  Thesemotions  were  sustained  by  the 
court  below,  and  Judxment  in  the  action 
was  rendered  accordingly.  To  reverse 
said  Jodgment  the  plaintiff  brings  the 
cause  to  this  court.  The  sections  of  the 
statute  of  frauds  referred  to  in  the  opin- 
ion read  as  follows:  "Sec.  8.  Every  con- 
tract tor  the  leasing,  for  a  longer  period 
than  one  year,  or  forthe  sale,  of  any  lands, 
or  any  interest  in  lands,  shall  be  void  un- 
less the  contract,  or  some  note  or  memo- 
randum thereof,  expressing  the  considera- 
tion, be  in  writing,  and  be  subecribeil  by 
the  party  by  whom  the  lease  or  sale  Is  to 
be  made.  Sec.  9.  Every  Instrument  re- 
quired to  be  subscribed  by  any  party,  un- 
der the  last  preceding  section,  may  be  sub- 
scribed by  the  agent  of  such  party,  lawful- 
ly authorized."  (3cn.  St.  188:1,  p.  508. 
Section  9  was  amended  In  1887,  by  adding 
thereto  the  words,  "by  writing,"  (Sess. 
Laws  1887,  p.  274;)  but  the  amendment 
did  not  go  into  effect  until  after  the  execu- 
tion of  the  iustruments  as  above  stated. 

Oscar  Reuter.  for  plaintiff  in  error.  Tel- 
ler &  Orabood  and  C.  M.  Kendall,  for  de- 
fendant io  error. 

Elliott,  J.,  (after  stating  the  facts.) 
The  action  of  the  district  court  in  sus- 
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taining  the  motlone  of  the  several  de- 
JendantB  for  Judgment  upon  the  plead- 
ings Is  the  only  matter  assigned  lor  error. 
In  pasHlng  upon  a  motion  by  one  party 
for  Judgment  upon  the  pleadings  alter 
issue  joined,  all  the  material  allegations 
of  the  opposite  party  must  be  taken  as 
true;  and  it  the  pleadings  of  the  opposite 
party,  though  defective  In  form,  are  never- 
thelest)  sufficient  in  substance  to  sustain 
a  judgment  in  his  favor,  the  motion  should 
not  be  granted.  In  general,  a  motion  for 
judgment  upon  thepleadingscannot  prop- 
erly be  granted,  except  in  cases  where  the 
pleadings  are  not  sufficient  to  :)ustaln  a 
different  judgment  notwithstanding  any 
evidence  which  might  be  produced. 

The  principal  questions  to  be  considered 
upon  this  review  mny  be  stated  thus: 
(1)  To  what  extent,  if  at  all,  under  the 
pleadings,  may  the  several  defendants  be 
held  liable  upon  the  written  instruments 
sued  on?  (2)  To  what  extent,  if  at  all, 
may  their  several  interests  in  the  proper- 
ty, as  alleged,  be  affected  by  a  judgment 
in  this  action?  It  will  be  observed  that 
neither  of  the  written  instruments  pur- 
ports to  have  been  executed  by  Mr.  Teller. 
His  name  nowhere  appears  in  or  upon 
them.  They  do  not  purport  to  have  been 
executed  for  him  or  in  his  behalf  by  any 
party  assuming  to  be  his  agent;  nor  do 
they  refer  directly  or  indirectly  to  any  oth- 
er writing  or  memorandum  by  which  he 
can  be  identified  as  the  seller  of  the  prop< 
erty  or  as  a  party  to  the  contract.  On 
the  contrary,  the  Instroments  purport  to 
have  been  executed  by  Mr.  Bush,  who  ex- 
pressly describes  himself  as  "  principal "  in 
the  first,  and  as  "owner"  of  the  property 
to  be  conveyed  in  the  second.  The  two 
instruments,  for  the  purposes  of  this  ac- 
tion, are  to  be  construed  as  one  contract. 
Such  contract  Is  controlled  by  the  statute 
of  frauds  in  force  at  the  time,  which  pro- 
vided that  every  contract  f«)r  the  sale  of 
any  lands  should  be  void,  unless  the  con- 
tract, or  some  note  of  memorandum  there- 
of, expressing  the  consideration,  should  be 
in  writing,  and  subscribed  by  the  party 
by  whom  the  sale  was  to  be  made,  or  by 
the  agent  of  such  party,  lawfully  author- 
ized. Gen.  St.  1883,  p.  6U8.  Butsee  amend- 
ment, Sess.  Laws  1887,  p.  274.  Under  the 
statute  of  frauds  as  it  existed  In  this  state 
prior  to  the  amendment  of  1887  an  agent 
acting  under  parol  authority  might  exe- 
cute the  written  contract  or  memornn- 
dnm  required  by  the  statute  for  the  sale 
of  real  estate,  and  thus  bind  his  princi- 
pal. This  construction  of  the  statute  has 
been  too  long  established  by  judicial  de- 
cisions to  be  easily  overthrown.  Thus  far 
the  authorities  are  generally  agreed.  But 
as  to  the  proof  by  parol  of  other  matters 
relating  to  such  writings  the  decisions  are 
contradictory.  For  example,  on  the  one 
hand, the  rule  has  been  announced  that  a 
contract  for  the  sale  of  land  cannot  be  en- 
forced unless  the  names  of  the  purchaser 
and  of  the  seller  appear  npon  the  face  of 
the  written  contract  or  memorandum,  or 
are  so  designated  thereby  that  they  can 
be  identified  without  parol  proof.  On  the 
other  hand,  it  has  been  decided  that  an 
agent  authorized  by  parol  to  sell  the  land 
of  bis  principal  may  enter  into  aucb  con- 


tract in  his  own  name,  without  in  any 
manner  disclosing  his  principal,  and  that 
the  purchaser,  upon  discovering  the  real 
principal,  may  enforce  thecon  tract  against 
him,  and  for  that  purpose  may  prove  the 
name  of  such  principal,  as  well  as  the  au- 
thority of  his  agent,  by  parol  evidence. 
While  the  more  rigid  rule,  requiring  that 
the  names  of  the  parties  should  be  In 
some  way  disclosed  by  the  contract  or 
memorandum  itself,  would  seem  to  be 
based  upon  the  more  reasonable  as  well 
as  the  more  logical  construction  of  the 
statute  according  to  the  natural  import 
of  its  language,  the  more  relaxed  rule 
doubtless  grew  out  of  certain  supposed 
equitable  considerations  developed  by 
cases  of  peculiar  hardship.  The  first  step 
allowing  the  agent's  authority  to  be 
shown  by  parol  having  been  taken,  the 
next  was  readily  ventured  upon.  The  ar- 
gument relied  upon  for  such  departure 
may  be  stated  thus:  Since  the  authority 
of  the  agent  to  sell  may  be  shown  by 
parol,  the  name  of  the  principal  giving 
such  authority  will  be  disclosed  as  an  al- 
most inseparable  concomitant  of  such 
proof;  and, it  being  estamisbed  that  acer- 
tain  person  as  principal  has  given  to  a 
certain  other  person  as  agent  control  over 
the  former's  estate,  with  power  to  sell  the 
same,  and  the  agent  having  exercised  such 
authority,  the  purchaser  must  be  held  to 
have  acquired  an  equitable  title,  since 
lie  acquired  It  from  one  clothed  with  law- 
ful authority  to  sell.  It  Is  further  urged 
that.  If  the  agent  to  sell  did  not  disclose 
his  principal  at  the  time  of  entering  into 
the  contract,  it  was  no  fault  of  the  buyer, 
and  the  buyer  should  not  be  deprived  of 
the  benefit  of  his  bargain  by  the  fault  ol 
the  agent  of  the  other  contracting  party, 
especially  when  such  fault  consisted,  not 
in  want  of  authority  to  sell,  but  merely 
in  the  manner  of  executing  such  authority. 
Whatever  weight  there  may  be  In  arga. 
ments  like  the  foregoing,  in  cases  where 
the  unnamed  principal  is  also  unknown  to 
the  other  contracting  party,  the  reason- 
ing lodes  Its  force  whenever  it  appears  that 
the  real  principal,  though  known  at  the 
time  of  making  the  contract  or  memoran- 
dum, was  not  named,  nor  in  any  manner 
designated  or  referred  to  therein.  In  the 
record  before  us  it  affirmatively  appears 
by  the  plaintiff's  own  pleadings  that  he 
knew  at  the  time  of  entering  into  the  con- 
tract with  Mr.  Bush — at  the  very  time  of 
making  the  first  agreement — that  Mr. 
Teller  was  nn  owner  of  the  property  con- 
tracted for,  and  the  only  one  who  could 
convey  the  legal  title  thereto.  Under  such 
circumstances,  if  plaintiff  desired  the  con- 
tract to  bind  Mr,  Teller,  he  should  have 
required  the  same  to  be  drawn  In  such 
terms  as  would  express  that  Intent  and 
effectuate  that  purpose.  The  plaintiff  bad 
full  knowledge  as  to  the  ownership  and 
title  of  the  property  contracted  lor,  as  we 
must  assume  from  the  complaint.  There- 
fore, by  accepting  the  individual  contract 
of  Mr.  Bush,  instead  of  requiring  the 
contract  to  be  executed  also  by  or  on 
behalf  of  Mr.  Teller,  the  plaintiff  must  be 
held  to  have  relied  on  the  Individual  cov- 
enants and  personal  responsibility  of  Mr. 
Bush  In  case  of  a  breach  ol  such  contract, 
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and  bis  remedy  mnst  be  limited  accord- 
ingly. Tliis  view  1b  Btrengtliened,  though 
not,  In  our  opinion,  necesHurily  controlled, 
by  the  fact  that  the  written  instruments 
are  under  seal;  there  being  no  averment 
that  Mr.  Teller  erer  in  any  manner  ratitied 
or  T>erformed  the  agreements,  or  either 
of  them,  either  in  whole  or  In  part.  Chand- 
ler V.  (;oP,  64  N.  H.  .-)61-.576;  Ford  t.  Will- 
iams, 21  How.  2S9;  Grafton  v.  Cumniings, 
99  U.  S.  100;  Stackpole  v.  Arnold,  11  Mass. 
27;  Anderson  v.  Harold,  10  Ohio,  399: 
Briggs  V.  Partridge.  64  N.  Y.  357;  Yerhy 
V.  Grigsby,  »  Leigh,  387:  Epplch  v.  Clif- 
ford, 6  Colo.  493,  and  cases  cited ;  Williams 
V.  Canal  Co.,  13  Colo.  4«9.  22  Pac.  Rep.  80«; 
Pom.  Spec.  Pert.  §§  89,  326;  Fry,  Spec. 
Pert.  1 1-16  et  seq.,  and  notes. 

From  the  foregoing  It  is  apparent  that 
under  the  plea<ilngR  the  plaintiff  cannot 
have  a  recovery  for  or  on  account  of  the 
Teller  interest  In  the  property,  eicher 
against  him  or  his  grantee.  But  the  com- 
plaint avers  that  both  Teller  and  Bush 
were  the  equitable  owners  of  the  property. 
True,  Mr.  Teller,  in  bis  answer,  not  only 
denies  that  Bush  was  his  agent,  but  denies 
that  Bush  bad  any  Interest  whatever  in 
the  property.  Mr.  Bush  also,  in  his  an- 
swer, denies  all  the  material  averments  of 
the  complaint.  Nevertheless,  for  the  pur- 
poses of  tbe  motion  under  consideration, 
this  court,  as  well  as  the  trial  court,  is 
bound  by  the  matters  averred  in  the  com- 
plaint, even  though  the  same  may  be  de- 
fectively plended.  Hence,  Teller  and  his 
grantee  are  proper  parties  to  the  action 
so  long  as  the  alleged  equity  of  Bush  in 
the  premises  is  undetermined.  See  Henry 
V.  Insurance  Co.,  16  Colo.  — ,  26  Peic.  Rep. 
818,  .<t21,  and  authorities  there  cited.  Ac- 
cording to  the  pleadings,  the  defendant 
Bush  o<!cnples  a  position  in  reference  to 
tbe  written  agreements  quite  different 
from  the  other  defendants.  The  com- 
plaint shows  that  Mr.  Bush  executed  both 
agreements  in  his  own  name.  He  execut- 
ed them  alone  as  "principal  "and  "owner." 
He  received  from  plaintiff  $50  advance 
payment  upon  tbe  first  agreement.  Short- 
ly thereafter  he  paid  plaintiff  9150  to  se- 
cure a  suspension  of  the  first  agreement 
for  a  period  of  30  days,  and  agreed  upon 
tbe  happening  of  a  certain  event  to  pay 
plaintiff  f300  more  to  be  released  from  tbe 
first  agreement  altogether.  He  further 
agreed  that,  if  the  event  did  not  happen 
by  which  he  might  be  entitled  to  be  re- 
leased from  the  first  agreement,  and  In  case 
be  should  not  pay  to  plaintiff  the  further 
sum  of  f300,  the  first  agreement  should 
continue  in  force  for  another  month  upon 
plaintiff's  paying  to  him  the  sum  of  $100. 
The  event  did  not  happen  entitling  him  to 
be  released  from  the  first  agreement.  He 
did  not  pay  to  plaintiff  the  further  sum  of 
fSOO.  But  the  plaintiff  did,  shortly  after 
the  expiration  of  the  suspension  of  the 
first  agreement,  tender  to  Mr.  Bush  the 
snm  of  f  100  for  the  purpose  of  continuing 
the  first  agreement  in  force.  The  sum  so 
tendered  Mr.  Busli  refused  to  accept,  and 
about  tbe  same  time  informed  plaintiff 
that  be  would  not  comply  with  the  con- 
tracts of  sale  as  evidenced  by  the  written 
agreements. 

The  argument  that  the  tender  was  not 


made  in  due  time,  because  not  made  on 
May  14th,  or  May  15th,  which  was  Sun- 
day, is  not  sound.  Plaintiff  did  not  agree 
to  pay  the  f  100  on  or  before  May  14th  In 
order  to  continue  the  first  agreemert  in 
force.  On  the  contrary,  the  seocmd  agree- 
ment did  not  permit  plaintiff  to  renew  the 
first  agreement  by  making  such  payment 
until  after  the  expiration  of  tlie  30-duys 
suspension.  Mr.  Bush  was  entitled  to  the 
full  period  of  suspension,  including  the 
whole  of  May  14th,  in  which  to  carry 
through,  if  he  could  do  so,  tlie  proposed 
transaction  by  whu-h  he  might  secure  a  re- 
lease from  the  first  agreement  altogether. 
No  particular  date  was  specified  for  the 
payment  of  tbe  |100  by  plaintiff,  though  it 
is  evident  that  prompt  payment  was  con- 
templated by  the  contract.  A  payment 
or  tender  of  payment  on  May  16th  was  In 
reasonable  time  under  the  circumstances. 

It  is  claimed  that  the  refusal  by  Mr. 
Bush  to  accept  the  sum  of  $100  tendered 
by  plaintiff  was  a  breach  of  the  contract 
on  the  part  of  Mr.  Bush.  Certainly,  the 
implied  undertaking  on  the  part  of  Mr. 
Bush  to  accept  the  $100  Is  not  the  princi- 
pal contract  of  which  plaintiff  now  seeks 
the  specific  pertormance.  The  tender  of 
tbe  $100  was  for  the  purpose  of  continuing 
the  first  agreement  in  force.  In  equity  the 
refusal  to  accept  tbe  tender  did  not  have 
the  effect  to  prevent  such  continuance. 
The  tenderwas  as  effectual  to  continue  the 
first  agreement  as  the  acceptance  of  the 
tender  would  liave  been.  The  mere  re- 
fusal to  Hccept  the  tender  was  no  Injury 
to  plaintiff;  it  was  not  of  itself  such  a 
breach  of  the  contract  to  convey  us  would 
constitute  a  cause  of  action  in  plaintiff's 
favor. 

It  is  not  Intended  by  this  opinion  to  en- 
cronch  in  the  least  upon  the  domain  of  tbe 
facts  of  this  ease,  but  merely  to  discuss 
the  legal  effectof  the  pleadings  on  the  part 
of  the  pluintiff.  As  to  the  alleged  interest 
of  the  defendant  Bush  in  the  property  in 
controversy  the  complaint  Is  sufficient  In 
substance,  though  tbe  averments  might 
have  been  obnoxious  to  a  special  de- 
murrer, or  to  a  motion  to  make  more 
definite  and  certain.  Whether  tbe  alleged 
conduct  and  declarations  of  the  defendant 
Bush,  Indicating  that  he  repudiated  the 
written  ugi-eements,  and  that  he  would 
not  perform  them,  were  sufficient  to  ob- 
viate the  ne<!e8slty  of  a  tender  or  offer  on 
the  part  of  plaintiff  to  fully  perform  his 
part  of  the  contract,— that  is,  to  pay  the 
sum  of  $2,7(>2.50,  and  assume  the  Incum- 
brance of  $4,000, — would  seem  to  be  mixed 
questions  of  law  and  fact,  to  be  deter- 
mined upon  final  trial,  rather  than  by  a 
motion  for  judgment  on  the  pleadings. 
The  conditions  and  covenants  of  the  writ- 
ten Instruments  are  peculiar,  and  some- 
what difficult  of  construction.  The  mat- 
ters relied  on  to  show  tbe  breach  us  well 
as  the  waiver  of  said  conditions  and  cove- 
nants rest  almost  entirely  in  parol.  Not 
only  the  defendant's  conduct  and  decla- 
rations, but  the  conduct  and  declarations 
of  both  parties,  and  all  tbe  facts  and  cir- 
cumstances of  the  case,  so  far  as  compe- 
tent to  be  introduced  in  evidence,  consid- 
ered in  connection  with  the  lapse  of  time 
in    bringing    the    fiuit,  would    doubtless 
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have  afforded  the  trial  court  adrantagee 
for  drawing  proper  Inferences,  and  arriv- 
lat;  at  correct  conclUBlona  as  to  the  rights 
and  liabilities  of  the  parties,  which  are  not 
and  cannot  be  presented  upon  the  consid- 
eratioD  of  a  motion  for  judgment  upon 
the  pleadings.  Insurance  Co.  v.  Gracey, 
15  Colo.  70,  24  Pac.  Kep.  577.  It  would  be 
quite  impracticable  and  unprofitable  to 
attempt  to  antlcli)ate  further  the  ques- 
tloms  which  might  arise  upon  such  a  trial. 
Upon  the  Issues  as  made,  nr  upon  such  is- 
sues as  might  have  been  framed  by  a  lib- 
eral allowance  of  amendments  to  the 
pleadings,  the  case  should  have  been  tried 
below  before  seeking  a  review  in  an  ap- 
pellate court.  By  trial  upon  the  merits 
most,  smd  perhaps  all.  of  the  difficulties 
which  now  surround  the  case  may  disap- 
pear. The  judgment  is  reversed,  and  the 
cause  remanded. 


Ci.ARKE  V.  People. 

(Supreme  Court  of  Colorado.    Sept.  14, 1801.) 

CBIMINA.L  Law  —  Frescmption  of  Imnocexcb — 
Abortion. 

1.  The  defendant  in  a  criminal  case  is  enti- 
tled to  every  presumption  of  innocence  consist- 
ent with  the  evidence  in  the  case. 

2.  Evidence  examined,  and  found  insuffi- 
cient to  support  a  conviction. 

(Syllabus  by  tfie  Court.) 

Error  to  criminal  court  of  Arapahoe 
county ;  Wilbuk  F.  Stone,  Judge. 

Indictment  of  Url  S.  Clarke  for  produc- 
ing an  abortion.  Verdict  of  guilty.  De- 
fendant brings  error.    Reversed. 

C.  IV.  McCord  and  Edprnr  Caypless,  tor 
plaintiff  Id  error.  Alvla  Aittrsb,  Atty. 
Gen.,  for  the  People. 

Hayt,  J.  Plaintiff  in  error.  Dr.  Uri  a. 
Clarke,  was  convicted  in  the  criminal 
court  of  Arapahoe  county  of  producing 
an  abortion  upon  a  young  unmarried 
woman.  There  are  nearly  3(W  folios  of  evi- 
dence certified  to  this  court  in  the  bill  of 
exceptions.  Much  of  this  evidence  is  en- 
tirely Irrelevant  to  the  Issue.  Beyond 
showing  that  a  miscarriage  had  taken 
place  from  the  effects  of  which  death  en- 
sued, and  that  plaintiff  in  error  was  the 
sole  attending  physician  at  the  time  of  the 
abortion,  and  lor  some  time  prior  and 
subsequent  thereto,  but  little  appears  to 
cast  suspicion  upon  his  conduct;  while 
bis  explanation  of  his  connection  with  the 
case  is  entirely  consistent  with  his  inno- 
cence of  any  crime,  and  not  inconsistent 
with  thf  testimony  offered  by  the  pro.secu- 
tion.  The  deceased  first  sought  the  pro- 
fessional services  of  Dr.  (.iarke  upon  the 
'J4th  day  of  February,  iKS",  and  according 
to  the  defendant's  testimony,  which  is  un- 
contradicted, she  was  at  that  time  Buffer- 
ing from  "bearing-down  pains,"  al- 
though a  miscarriage  did  not,  in  fact,  take 
place  until  the  last  day  of  the  month. 
After  this  she  gradually  sank  until  her 
death,  which  occurred  upon  the  7th  day 
of  the  month  of  March  following.  During 
this  entire  period  she  was  attended  by  her 
friend  and  confldant.  Miss  Dell  Davidson, 
while  a  skilled  nurse  was  also  in  attend- 
ance tor  several  days  immediately  prior 
to  ber  death.    Upon  the  theory  that  the 


abortion  was  the  result  of  a  conspiracy 
between  the  defendant,  the  deceased,  and 
Miss  Davidson,  everything  that  trans- 
pired in  the  sick-room  during  this  time 
was  allowed  to  be  detailed  to  the  Jury  by 
the  witness  introduced  by  the  state  with- 
out eliciting  anything  against  the  defend- 
ant, except  that  he  burned  the  fietus,  in- 
stead of  burying  it;  and  that,  in  reply  to 
a  question  propounded  by  the  landlady  of 
the  house  at  which  Miss  Davy  was  stop- 
ping, he  had  stated  that  bis  patient  was 
suffering  from  inflammation  of  the  bow- 
els, although  he  well  knewat  the  time tliat 
the  miscarriage  was  the  real  cause  of  her 
trouble.  In  explanation  uf  the  first  of 
these  acts,  itis  shown  that  decomposition 
had  set  ill,  rendering  it  necessary  to  dis- 
pose of  the  fwtaa  at  once;  that  the  pa- 
tient required  the  immediate  attention  of 
the  defendant  at  the  time;  and  that  there 
was  no  other  man  about  the  premises  to 
bury  the  same;  and  that  burning  was  the 
most  effe<:tive,  as  well  as  the  most  con- 
venient, way  to  dispose  of  It.  The  fact  of 
the  decomposition  corroborates  the  the- 
ory of  the  defense,  which  is  that  the  vitali- 
ty of  the  ftBtua  had  been  destroyed  by 
drugs  taken  into  the  system  prior  to  the 
time  at  which  the  defendant  wascalled  in- 
to the  case,  and  that  the  abortion  was 
the  result  of  the  latent  action  by  such 
drugs;  and,  as  to  the  misleading  state- 
ment relating  to  the  nature  of  the  ailment, 
it  is  quite  as  likely  to  have  been  made 
with  a  view  of  shielding  his  patient  from 
any  unnecessary  publicity,  and  conse- 
quent spreading  of  her  disgrace,  as  from 
any  desire  to  shield  himself.  The  testi- 
mony for  the  defense  indicates  that  Dr. 
Clarke  found  the  deceased  suffering  from 
labor  pains  upon  Ills  first  visit ;  that  upon 
his  second  visit,  which  occurred  the  next 
day,  he  cautioned  her  in  reference  to  the 
danger  she  was  incui'ring,  and  warned 
her  against  the  effects  of  the  course  she 
had  entered  upon,  advising  that  she 
should  reconcile  herself  to  her  condition, 
let  the  full  time  elapse  before  birth,  and 
that  some  one  could  be  found  who  would 
raise  the  child  did  she  then  desire  to  part 
with  it.  At  the  end  of  this  visit  he  was 
paid  for  his  services,  and  considered  him- 
self discharged  from  the  case.  A  tew  days 
thereafter  be  was  again  called,  and  then 
found  the  deceased  threatened  with  a 
miscarriage,  which  took  place  a  few  days 
afterwards;  that  it  w^as  too  late,  even  at 
the  first  visit,  to  prescribe  any  medicines 
to  counteract  the  effects  of  the  drugs 
which  she  had  previously  taken,  but  that 
he  did  prescribe  quiet  and  rest;  and  that 
subsequently,  finding  that  this  would  not 
prevent  the  abortion,  he  did  what  he 
could  to  relieve  the  patient,  and  save  her 
life.  It  is  also  shown  that  the  day  before 
herdeath  the  defendant  Informed  deceased 
that  she  was  not  progressing  as  favora- 
bly us  be  had  hoped,  and  that  he  desired  a 
physician  in  consultation,  aad  advised 
tbat  her  parents  In  the  east  should  be  no- 
tified; to  both  of  which  propositions  she 
objected,  and  the  matter  was  finally  com- 
promised by  bis  promising  to  await  the 
developments  of  the  night.  Finding  ber 
worse  instead  of  better,  the  next  forenoon 
he  caused  ber  fatiier  to  be  notified  by  tele- 


Digitized  by  LjOOQ  IC 


Mont.) 


DILLON  V.  BAYLISS. 


725 


grrapb,  and  sent  ont  for  another  physi- 
cian; but, owins  to  some  delay,  tbelatter 
did  not  arrive  until  shortly  before  her 
death,  which  occurred  at  about  2  o'cloclc 
ol  that  day.  In  addition  to  this  eWdence, 
it  is  also  shown,  both  by  the  witnesses 
for  the  prosecution  and  for  the  defense, 
that  the  deceased,  upon  being  interrogat- 
ed in  reference  to  the  matter  shortly  be- 
fore her  death, full}' exonerated  the  defend- 
ant. Miss  Davidson,  a  witness  for  the 
prosecution,  testified  that  the  deceased 
said  the  doctor  was  not  the  cause  of  her 
trouble,  while  the  defendant  testifies  that 
she  said  he  had  not  caused  her  sickness. 
Counsel  for  the  state,  accepting  the  first 
statement  only  as  correct,  claim  that  de- 
ceased intended  thereby  simply  to  indi- 
cate that  the  doctor  was  not  her  seducer. 
There  does  not  appear  to  be  the  slightest 
foundation  for  this  contention,  as  at  all 
times  it  was  conceded  that  another  party 
was  the  author  uf  her  ruin.  There  was 
not  the  remotest  suspicion  against  the  de- 
fendant in  reference  to  this  matter,  and  it 
1h  evident  that  the  deceased  intended  fully 
to  exonerate  him  from  being  the  cause  of 
her  sickness.  This  statement,  in  view  of 
the  circumstances  under  which  it  was 
made,  comes  with  ail  the  force  of  a  dying 
declaration,  and  should  have  been  given 
weight  accordingly  by  the  Jury.  It  is  fur- 
ther bhown  that,  immediately  after  her 
death,  the  defendant  took  her  effects  to 
the  coniner,  at  which  time  be  also  noti- 
fied that  official  of  the  cause  and  circum- 
stances ol  ber  death.  The  defendant  in  a 
criminal  case  is  entitled  to  every  presump- 
tion of  innocence  consistent  with  the  evi- 
dence in  the  case.  The  evidence  in  this 
case  is  entirely  compatible  with  the  inno- 
cence of  the  defendant  of  the  crime  of 
which  he  was  convicted,  and  the  verdict  of 
the  jury  can  only  be  accounted  tor  upon 
the  theory  that  they  misconceived  the  tes- 
timony, or  were  influenced  by  passion  or 
prejudice  in  weighing  the  evidence.  The 
crime  charged  is  one  that  strikes  at  the 
foundation  of  our  social  (abric.and  is  well 
calculated  to  arouse  the  indignation  of  all 
right  thinking  people;  but  to  allow  this 
conviction  to  stand  would  if  to  violate 
the  fundamental  rule  of  the  criminal 
law  fixing  the  quantum  of  proof  necessary 
to  sustain  n  conviction.  We  fully  agree 
with  the  attorney  general  that  prudence 
would  have  dictated  tlie  calling  of  counsel 
at  an  earlier  period  in  the  case,  but  the 
neglect  in  this  particular  cannot  be  takeu 
as  a  justKicatitm  of  the  verdict  and  judg- 
meut  rendered  in  the  court  below.  The 
judgment  must  be  reversed,  and  the  cause 
remanded. 


DlI.l.ON  V.  Baylisr. 
(Supreme  Com-t  of  Montana.  Oct.  6, 1891.) 
MiN'i>'o  Claims — Iiocatiok  Noticbs — Eviobkoi. 
1.  A  location  notice  described  the  claim  as 
80  many  feet  long,  ruuniag  eusterly  and  westerly 
along  tie  vein  from  the  tenter  of  the  discovery 
shaft,  and  so  many  fiot  wide,  being  In  a  certain 
mining  district,  county,  and  territory.  It  stated 
that  a  post  and  notice  were  set  at  the  discovery 
abaft,  and  that  there  was  a  substantial  post  and 
monumeot  at  each  comer,  and  that  the  M.  H. 
claim  was  on  the  south-east,  the  1(.  H.  clalja  on 
the  south  west,  fu^d  the  Bt.  h.  on  the  nortl^  and 


that  the  claim  began  at  the  sooth-west  bonnd^y 
of  M.  H. ,  ran  200  feet,  more  or  less,  to  the  N.  H. 
lode,  on  the  south -west  side,  being  200  feet,  more 
or  less,  bounded  on  the  north-west  ^  the  8t.  L. 
lode,  to  the  place  of  beginning.  Eeld,  that  It 
could  not  be  said  from  an  inspeutionof  the  notice 
that  such  description  was  an  impossible  or  un- 
certain one,  and  that  therefore  the  notice  was 
admissible  as  prima /aci«  evidence  of  the  loca- 
tion. 

2.  The  description  In  the  location  notice  is 
not  conclusive,  but  evidence  is  admissible  that 
one  could  not  take  the  description  therein,  and,  by 
referring  to  the  permanent  monuments  therein 
mentioned,  find  the  premises  claimed. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  William  H.  Hdnt,  Judge. 

Action  by  John  L.  Dillon  against  Baw- 
linson  T.  Bayliss  to  determine  the  right 
of  possession  of  certain  mineral  lands. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed. 

This  action  is  a  contest  between  claim- 
auts  of  mineral  lands  upon  the  public  do- 
main ot  the  United  States.  Defendant  ap- 
plied to  the  government  for  a  patent  to 
the  Maskelyne  quarlz  lode  mining  claim. 
Plaintiff  filed  his  adverse  claim  in  the  ap- 
propriate land-offlce,  alleging  that  he 
owned  the  premises  by  virtue  of  his  loca- 
tion of  the  Kilby  claim.  Flalntiff  then 
commenced  this  action  in  the  proper 
court,  for  the  purpose  ot  determining  the 
right  of  possession  of  the  premises  be- 
tween the  claimants.  The  contention  is 
therefore  between  the  two  claims,  the 
Kiiby  and  the  Maskelyne.  The  Kilby  lo- 
cation was  made  on  January  2,l.S82;  that 
of  the  Maskelyne  was  April  5,  1883.  As 
the  Kilby  locator  had  all  of  the  years  1882 
and  IhSa  in  which  to  perform  his  first  an- 
nual representation  work,  forfeiture  was 
not  a  question  in  the  case.  It  the  Kilby 
location  was  valid,  and  abandonment 
had  not  taken  place,  the  Maskelyne  loca- 
tion was  a  nullity.  On  these  lines  the 
ease  was  tried.  Defendant's  attack  was 
upon  the  Kilby  location,  and  was  made 
upon  the  following  grounds :  The  descrip- 
tion of  the  Kilby,  as  contained  in  the  loca- 
tion notice,  was  as  follows:  "Extending 
along  said  vein  or  lode  100  feet  in  au 
easterly  direction,  and  100  feet  westerly 
direction,  from  the  center  of  the  discovery 
shaft,  and  300  feet  on  each  side  from  the 
middleor  center  ot  said  lode  or  vein  at  the 
surface,  comprising  In  all  200  feet  in  length 
along  said  vein  or  lode,  and  600  feet  in 
width.  •  •  »  The  mining  claim  hei-oby 
located  is  situated  in  Ottawa  [unorgan- 
ized] mining  district, Lewis  &  Clarkecoun- 
ty,  Montana  territory,  and  is  a  fraction 
of  a  claim  formerly  owned  by  A.  D.  Porter 
and  Michael  Gleason,  but  by  them  forfeit- 
ed by  failure  to  represent.  The  adjoining 
claims  are  the  Marble  Heart  claims,  on 
the  south-east,  the  Nine  Hour  lode  claim, 
on  the  south-west, and  theSt.  Louis  claim, 
on  the  north.  This  location  is  distinctly 
marked  on  the  ground,  so  that  its  bound- 
aries can  be  readily  tiaced  by  a  post  and 
notice  set  at  the  discovery  shaft,  where 
this  notice  and  statement  is  posted  this  2d 
day  of  January,  A.  D.  1882,  and  by  sub- 
stantia] posts  or  monuments  of  stone  at 
each  coruer  of  tbeclalm.  And  the  exterior 
boundaries  ot  the  claim,  as  marked  by 
said  posts  or  monuments,  are  as  follows, 
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to-wlt:  Beginning  at  the  south-wpsf 
boundary  oi  Marble  Heart,  running  200 
feet,  more  or  less,  to  the  Nine  Hour  lode, 
on  the  south-west  side,  being  200  feet, 
more  or  less,  bounded  on  the  north-west 
by  the  St.  Louis  lode,  to  tlie  place  of  be- 
glnninjEC. "  Defendant  objected  to  the  in- 
troduction of  this  notice  ul  location,  on 
the  ground  that  it  is  indefinite  and  uncer- 
tain, and  contained  no  sufficient  descrip- 
tion of  the  so-called  "Kllby  Lode,"  so 
that  the  same  could  he  identified.  The  ob- 
jection was  overruled,  and  the  notice  ad- 
mltted.    This  appellant  assigns  as  error. 

Another  alleged  error  relied  upon  is  the 
refusal  of  the  court  to  allow  certain  civil 
engineers  to  testify  whether  a  skilled  en- 
gineer could  take  the  description  in  the  no- 
tice, and,  with  knowledge  of  the  sur- 
rounding geography,  And  the  claim  on  the 
ground.  To  make  this  point  clear  it  is 
necessary  to  state  some  of  the  evidence 
introduced  prior  to  this  offer  by  defend- 
ant. It  is  observed  that  the  location 
notice  places  the  Marble  Heart  claim  on 
the  south-east,  the  Nine  Hour  claim  on  the 
south- west,  and  the  St.  Louis  on  the 
north.  Michael  Gleason,  a  witness  for 
plaintiff,  testified  that  the  Marble  Heart 
was  on  the  north,  the  Nine  Hour  on  the 
south,  and  the  St.  Louis  on  the  west.  A 
witness  (Senate)  for  defendant  testified  to 
the  same  effect.  A.  E.  Cummings,  on  the 
part  of  defendant,  who  qualified  himself 
as  a  skilled  engineer,  and  as  well  acquaint- 
ed with  the  ground,  said  that  the 
Nine  Hour  was  soutiicrly,  and  the  St. 
Louis  on  the  west,  and  the  Marble  Heart 
on  the  north-east;  that  he  had  taken  the 
plat  of  the  Kilby,  as  filed  in  the  United 
States  land-office,  upon  the  adverse  claim, 
and  gone  upon  the  ground.  He  was, 
while  on  the  witness  stand,  shown  the  lo- 
cation notice  of  the  Kilby,  and  asked 
whether  a  skilled  civil  engineer  could  take 
the  description  in  the  location  mttice,  and 
from  it  find  the  Kllby  claim.  JjiMes  S. 
Keerl  also  qualified  himself  as  a  civil  en- 
gineer, and  was  asked  practically  the  same 
question.  George  H.  Boblnscm,  also  a 
civil  engineer,  went  into  details  as  to  the 
premises,  and  his  knowledge  of  them,  and 
the  surrounding  ground  and  monuments. 
He  was  then  asked  the  same  question  as 
that  propounded  to  Cumniings  and  Keerl. 
Pursuing  this  line,  the  defendant  offei-ed 
to  prove  by  these  witnesses  that  It  would 
be  impossible  to  take  the  description  in  the 
notice  of  location  of  the  Kilby,  and  from 
it  locate  the  Kilby  claim  on  the  ground. 
This  evidence  was  objected  to  by  tilaintlff, 
on  the  ground  that  whether  the  descrip- 
tion was  snfBcient  was  a  question  for  the 
determination  of  the  court,  which  was 
concluded  by  the  admission  In  evidence  of 
the  notice  of  location  of  the  Kilby.  The 
objection  was  suatnined  by  the  court. 
This  position  taken  by  the  court  is  also 
assigned  as  error. 

Cullen,  Sanders  <f  Sbelton.tor  appellant. 
Toole  &  Wiillace,  for  respondent. 

De  Witt,  J.,  {after  stating  the  facts.) 
We  will  discuss  the  two  points  suggested 
In  the  above  statement  of  the  case.  Was 
the  location  notice  properly  admitted  in 
evidence?    Did  the  court  properly  exclude 


evidence  tending  to  show  that  the  de- 
scription in  the  notice  was  not  Bnfiicient 
to  identify  the  claim  ? 

1.  The  Revised  Statutes  of  the  United 
States,  (section  2324,1  under  which  loca- 
tions of  mining  claims  may  be  made  upon 
the  public  domain,  provide:  "All  records 
of  mining  claims  •  »  •  shall  contain 
*  •  •  such  a  description  of  the  claim  or 
claims  located,  by  reference  to  some  nat- 
ural object  or  permanent  monument,  as 
will  Identify  the  claim."  The  description 
In  the  location  notice  of  the  Kilby  claim 
Is  by  reference  to  three  alleged  adjoining 
claims,  the  Marble  Heart,  the  Nine  Hoar, 
and  the  St.  Louis.  A  description  by  ref- 
erence to  an  adjoining  mining  claim  is  a 
sufficient  reference  to  a  permanent  monn- 
ment  to  allow  the  notice  of  location  to  be 
introduced  in  evidence,  and  it  then  be- 
comes a  matter  of  proof  as  to  whether  the 
adjoining  claim  is  a  permanent  monument. 
In  Prescott  v.  M^tcalf,  10  Mont.  — ,25 
Pac.  Rep.  1037,1s  the  last  affirmance  which 
this  court  has  made  of  a  line  of  decisions 
to  that  effect.  Therefore,  the  reference  to 
a  permanent  monument  was  sufficient  in 
the  Kilby  location  notice  to  allow  it  to  be 
Introduced  In  evidence. 

Appellant's  counsel,  as  appears  b;- the 
records  of  this  court,  is  not  with<iat  a 
share  in  the  labor  of  establishing  this  doc- 
trine upon  the  firm  foundation  on  which 
il  now  rests  In  this  court,  and  in  the  argu- 
ment at  the  bar  in  this  CHse  he  cordially 
assents  to  its  continued  stability.  But  his 
objection  to  the  location  notice  goes  be- 
yond the  principle  just  cited.  Admitting 
that  the  three  mentioned  adjoining  claims 
are  permanent  monuments,  yet  he  pays 
that  the  reference  to  them  does  not  identi- 
fy the  claim.  We  are  prepared  to  concede 
that,  no  matter  how  permanent  and 
prominent  the  monument  may  be,  or  how 
conspicuous  and  certain  the  natural  ob- 
ject is,  yet.  If  there  was  no  intelligent  ref- 
erence to  them  that  would  identify  the 
claim,  the  description  would  not  satisfy 
the  requirements  of  the  United  States 
law.  The  very  obje<!t  of  selecting  a  nat- 
ural object,  or  erecting  or  referring  to  a 
permanent  monument,  is,  in  the  language 
of  the  statute,  to  Identify  the  claim.  As 
remarked  bj-  Judge  Hallett  in  Faxon  v. 
Barnard,  in  the  circuit  court  of  the  United 
States  for  the  district  of  Colorado, 9  Morr, 
MIn.  R.  515:  "The  government  gives  its 
lands  to  those  citizens  who  may  discover 
precious  metal  ores  therein,  upon  the  con- 
dition that  they  will  define  the  subject  of 
the  grant  with  such  certainty  as  nia.v  be 
necessary  to  prevent  mistakes  on  the  part 
of  the  government,  and  on  the  part  of 
other  citizens  who  may  be  asking  the 
same  bounty.  This  is  reasonable  and  nec- 
essary to  justly  administer  the  law,  and 
therefore  It  must  be  said  that  without 
such  description  a  certificate  of  location 
is  void."  Now.  what  are  the  facts  as  to 
the  location  notice  in  question?  We  ex- 
amine it  now  upim  its  face  alone, to  ascer- 
tain whether  it  should,  prima  facie,  be  ad- 
mitted in  evidence,  wholly  disregarding, 
tor  the  present,  all  uncertainties  and  am- 
biguities that  may  be  developed  by  evi- 
dence aliunde  the  notice.  We  find  that 
the  claim  is  200  feet  long,  running  easterly 
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and  westerly,  and  600  feet  wide.  It  in  in 
a  certain  mining  district,  county,  and 
territory.  A  post  and  notice  are  set  at 
discovery  shaft.  Tliere  Is  a  substantial 
post  and  monumeut  at  each  comer.  The 
Marble  Heart  claim  is  on  tliu  south-east, 
the  Nine  Hour  on  the  south-west,  and  the 
8t.  Louis  on  the  north.  The  description 
begins  at  tlie  south-west  boundary  of  the 
Marble  Heart,  and  runs  200  feet  to  the 
Nine  Hour,  on  the  south-west  side.  Ap- 
pellant argues  that,  if  the  Marble  Heart 
is  on  the  south-east  of  the  Kilby,  a  comer 
of  the  Kilby  cannot  be  on  the  south-west 
boundary  ot  tbo  Marble  Heart.  From  the 
location  notice,  the  court  did  not  know 
the  directions  of  the  surface  lines  of  the 
Marble  Heart,  or  the  superficial  shape  of 
the  same,  or  ot  the  other  adjoiniuK  claims. 
Mining  claims  are  not  always  right-angled 
parallelograms.  They  are  frequently, 
especially  in  a  district  well  covered  by 
locations,  and  in  which  are  many  frac- 
tions of  full  claims,  very  irregular  figures, 
preserving  ageneral  parallelism  of  the  end 
lines.  It  does  not  appear  from  the  face  ot 
the  Kilby  location  notice  that  the  Marble 
Heart  was  of  such  a  shape  that  there 
was  not  a  boundary  which  could  be  intel- 
ligently called  a  south-west  boundary,  al- 
though the  body  of  the  Marble  Heart 
might  be  properly  described  as  lying 
south-east  of  the  Kilby.  A  court  could 
not  say  from  an  inspection  of  the  notice 
that  such  description  was  an  impossible 
or  uncertain  one.  And  so  with  the  bal- 
ance of  the  description  by  reference  to  the 
adjoining  claims.  The  face  of  the  notice 
does  not  set  forth  the  corners  or  figures 
of  the  Nine  Hour  or  St.  Louis  claims.  It 
does  not  appear  from  the  notice  but  thn 
surface  lines  of  these  claims  were  such 
that  the  Kilbj  's  i-eference  to  them  would 
have  been  certain,  when  one  went  upon 
the  ground,  and  observed  their  lines,  and 
the  Kilby 's  conformation  to  them.  The 
supreme  court  of  Colorado  in  Drummond 
V.  Long.  9  Colo.  .539.13  Pac.  Kep.  543. says: 
"That  degree  of  certainty  with  which  the 
final  survey  for  a  patent  fixes  the  locus 
and  boundaries  of  the  subject-matter  of 
the  grant  Is  not  required  in  the  original 
location  to  he  made  by  the  discoverer  of 
the  lode,  nor  would  It  be  practicable, 
without  the  aid  of  a  professional  sur- 
veyor." We  are  of  opinion  that  there  was 
no  error  in  admitting  the  location  notice 
in  evidence.  Its  fate,  however,  when  it 
got  into  court,  and  met  the  attacks  of  its 
adversary,  Is  another  matter,  and  brings 
us  to  the  consideration  of  the  second  error 
assigned  by  the  appellant. 

2.  It  was  shown  In  the  evidence  and  by 
one  of  plaintiff's  witnesses,  among  others, 
that  the  three  adjoining  claims  named 
were  situated  in  directions  from  the  Kilb.v 
other  than  those  set  forth  In  the  location 
notice.  Witnesses  who  were  skilled  en- 
gineers were  offered  to  prove  that  an  en- 
gineer could  not  take  the  description  in 
the  location  notice,  and,  by  referring  to 
the  nermanent  monuments  therein  men- 
tioned, find  the  premises  claimed  as  the 
Kilby  lode.  We  do  not  attach  impor- 
tance to  the  factthat these  witnesses  were 
professional  engineers.  _  We  mention  them 
as  such,  for  it  was  in  that  character  that 


they  appeared  upon  the  trial.  If,  instead 
of  being  engineers,  they  had  been  any  other 
class  of  persons,  "who,  having  organs  of 
sen.;e,  can  perceive,  and,  perceiving,  can 
make  known  their  perceptions  to  others," 
the  principle  involved  in  the  exclusion  of 
their  evidence  would  have  been  the  same. 
Their  offered  testimony  was  not  excluded 
because  it  wasi  an  attempt  to  set  up  the 
technical  and  exact  rules  and  methods  of 
applied  mathematics  aa  against  the  com- 
mon perceptlonsof  laymen.  Wecan  under- 
stand why  an  engineer  might  say  protes- 
sioiially  tliat  a  description  was  insutficient 
for  him  to  find  the  ground,  if  he  si>oke  by 
the  principles  of  the  exact  science  in  which 
he  dealt,  while,  as  an  ordinary  observer, 
he  might  be  compelled  to  admit  that  the 
description  would  guide  him  to  the  ground, 
and  that,  disregarding  scientific  errors  and 
Inaccuracies,  he  might  find  the  ground  in- 
tended to  bedescribed.  But,  as  remarked, 
the  engineers'  testimony  was  not  excluded 
because  it  was  offered  an  conclusive  in  es- 
tablishing that  the  description  was  fatally 
defective.  It  was  not  objected  that  it 
was  applying  too  strict  scientific  measure- 
ments to  iocalions  which  of  necessity  are 
made  by  men  unacquainted  with  profes- 
sional surveying.  The  law  recognizes  that 
locations  of  mining  claims  are  generally 
not  made  with  mathematical  exactness, 
and  much  liberality  Is  properly  extended 
to  the  locator  who  does  the  best  that  the 
circumstances  allow.  A  surveyor  could 
technically  and  truthfully  say  that  a  cer- 
tain desciiption  would  not  Identify  the 
ground.  With  scientific  exactness,  It  might 
not;  hut  a  practical  miner,  familiar  with 
the  methods  of  locating  claims,  and  with 
knowledge  of  the  neighborhood,  might  as 
trutblully  testify  that  he  could  take  the 
description,  and  find  the  ground.  The 
question  in  the  case  at  bar  is  not  between 
exact  science  and  common  knowledge. 
The  engineers'  testimony  was  excluded  on 
a  different  ground, — a  gronnd  that  would 
have  applied  as  well  to  the  witness  of  com- 
mon knowledge  as  to  the  civil  engineer. 
If  the  engineers'  testimony  was  to  be  ex- 
cluded on  the  ground  assigned,  then  ail 
testimony  of  all  witnesses  to  the  same 
effect  is  incompetent.  The  ground  was 
as  follows:  Respondent  took  the  position 
that  the  sufilciency  of  the  description  in 
the  location  notice  was  a  matter  for  the 
court,  and  this  was  concluded  by  the  fact 
that  thelocation  notice  had  been  admitted 
in  evidence,  and  that  it  could  not  then  be 
attacked  by  testimony.  On  this  objection 
the  court  excluded  the  testimony  offered. 
To  be  sure,  it  was  for  the  court  to  deter- 
mine whether  the  location  notice  was  suffi- 
cient, on  its  face,  to  admit  it  in  evidence; 
and  this,  as  we  have  shown  above,  the 
court  properly  decided.  But  did  the  no- 
tice then  become  infallible?  ('onld  it  not 
be  shown  by  engineers,  or  any  competent 
witnesses  who  knew  the  facts,  that  the 
description  of  the  notice,  when  applied  to 
the  premises  and  the  alleged  monuments, 
failed  to  identify  the  claim?  And  this  is 
the  precise  class  ot  testimony  that  th( 
court  had  been  allowing  throughout  the 
trial.  The  responsibility  ot  its  exclusion 
at  this  point,  we  are  constrained  to  re- 
mark, Is  upon  the  counsel,  and  not  upon 
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the  court.  The  objection,  as  appears,  was, 
qnotinK  the  language  of  the  record,  "{or 
tbe  reasons  above  Klven."  This  was  to 
the  course  of  an  examination,  In  which 
certain  pertinent  objfctlons  had  been 
made,  and  the  reasons  given,  and  the  ob- 
jections sustained.  Then  comes  the  ob- 
jection in  question,— Tor  the  reasons 
above  given."  Among  those  "reasons 
above  given"  was  the  one  that  the  de- 
scription in  the  location  notice  was  con- 
elusive.  This  was  not  called  to  the  spe- 
cial attention  of  the  court,  bat,  in  the  col- 
lection of"reaBonB  above  given,  "the  coort 
must  have  had  in  mind  other  reasons  and 
grounds  which  were  deemed  to  be  good. 
This  is  the  only  explanation  ol  the  sudden 
and  single  departure  ol  the  court  from 
the  course  which  it  had  theretofore  fol- 
lowed. Talce  the  respondent's  position  In 
Its  extreme  results,  and  it  would  appear 
that,  if  the  description  upon  the  face  of  a 
notice  is  good,  then  it  is  still  good,  even 
If  it  be  made  to  appear  l»j-  the  clearest  evi- 
dence that  it  describes  nothing.  Tatce  an 
apparently  good  description,  go  upun  the 
ground  with  it,  find  the  monuments  men- 
tioned, then  start  to  run  the  lines  of  the 
claim  by  reference  to  the  monuments,  and 
find  that  the  monuments  so  exist,  and  the 
lines  are  bo  located  by  reference  to  them, 
that  the  description  is  wholly  unintelligi- 
ble, and,  with  the  description,  one  cannot 
find  the  premises  intended  to  be  described. 
Then  we  must  accept  that  location  de- 
scription as  final,  and  cannot  show  by  any 
testimony  that  it  is  utterly  worthless  for 
the  purposes  of  identifying  the  claim.  We 
do  not  understand  that  to  be  the  law. 

The  reference  to  natural  objects  or  per- 
manent monuments  la  for  the  purpose  of 
identifying  the  claim.  It  is,  among  other 
purposes,  to  show  the  prospector  that 
the  ground  that  he  may  desire  to  appro- 
priate has  been  taken  by  another.  Now, 
If  such  prospector  reads  tils  predeccRsor's 
notice,  finds  his  monuments,  and,  tracing 
the  description,  finds  nothing  described,  is 
that  notice  to  him  ?  Or  Is  it  a  description 
which  enables  the  government  to  grant  to 
such  locator  anything  certain?  We  think 
not.  We  do  not  know  what  the  testimony 
of  these  witnesses  would  have  been.  We 
do  not  speak  of  its  weight.  It  might  have 
been,  in  the  minds  of  the  Jury,  wholly  over- 
thrown. But  the  nature  of  it  was  compe- 
tent. It  is  a  matter  of  proof  whether  or 
not  an  object  described  in  the  location  no- 
tice as  a  permanent  monument  is  In  tact 
such.  Then  it  is  certainly  a  matter  of 
legitimate  proof  whether,  in  fact,  there  Is 
any  reference  to  the  permanent  monument 
which  is  intelligible,  or  whether  the  refer- 
ence is  delusive,  meaning  nothing,  describ- 
ing nothing,  and  misleading.  Let  It  be 
well  understood  that  we  pass  upon  the 
objection  as  it  was  made  and  sustained. 
If  the  question  was  objectionable  upon 
grounds  other  than  those  assigned,  and 
called  to  the  attention  ol  the  court,  that 
was  not  before  the  district  court  nor  this 
court.  The  court  on  the  trial  had  received 
evidence  of  the  errors  of  the  description, 
that  the  adjoining  claims  were  not  situ- 
ated as  described  In  the  notice,  aud  evi- 
dence tending  to  show  that  the  claim 
covld  not  be  found  from  the  description. 


Then  the  question  fs  asked,  could  a  civil 
engineer  take  the  description,  and  find  the 
ground?  In  view  of  the  question, and  the 
objection  thereto,  It  would  have  been  the 
sarhe  thing  it  it  had  been  asked  whether 
the  ground  could  be  found  from  the  de- 
scription? and,  it  not,  why  not?  going 
into  the  same  testimony  as  to  errors  in 
tite  description  which  the  court  had  al- 
ready entertained,  and  the  case  would 
have  been  upon  the  same  ground  upon 
which  it  had  been  proceeding.  Kut  coun- 
sel's objection  threw  the  case  oft  the  track 
which  it  had  been  puranlng.  He  said  the 
location  notice  description  was  conclu- 
sive, and  it  could  not  be  attacked  by  evi- 
dence; and  this  view  the  court  sustained, 
apparently  inadvertently,  because  it  con- 
tradicted the  theory  upon  which  the  conrt 
had  theretofore  gone.  As  the  objection 
was  made,  it  was  not  valid,  and  we  pass 
upon  its  validity  as  made.  The  logic  of 
Russell  V.  Chumasero,  4  Mont.  317, 1  Pac. 
Bep.  713,  and  kindred  eases,  points  clearly 
to  this  view.  The  notice  in  those  cases 
was  admitted,  not  as  conclusive.  Tlie  no- 
tice, prima  facie  good,  may  go  into  evi- 
dence. Then  it  may  be  shown  whether 
the  natural  object  or  permanent  monu- 
ment is  such.  The  reference  to  the  per- 
manent monument  is  quite  as  moterial  tu 
the  description  as  is  the  permanent  mon- 
ument itself.  A  permanent  monument, 
with  no  Intelligible  reference  to  it,  would 
not  describe  or  identify  the  claim.  Then 
why  may  it  not  be  shown  that  there  is  no 
reference,  as  well  as  that  there  is  no  per- 
manent monument?  Of  this  we  have  no 
doubt  whatever. 

We  are  of  opinion  that  the  court  erred 
in  excluding  the  proffered  testimony  of 
Cnmmlngs,  Keerl,  and  Robinson,  and  on 
that  ground  the  Judgment  is  rever8e<l,and 
the  case  is  remanded,  with  directions  to 
grant  a  new  trial. 

Hakwood,  J.,  concurg. 

BT.AKB,  O.  J.,  having  tried  this  caaewhe^ 
chief  justice  of  the  territorial  suprem*- 
court,  (ltd  not  participate  in  this  decision 


(7  Utah,  S21) 

Habribon  v.  Denver  &  R.O.  W.  Rr.Co. 

{Svpreme  Court  of  XJtdh.    Oct  8, 1891.) 

Injukt  to  Employe— Asscmption  o»  Risx— Evi- 
DENXB  or  Damages. 

1.  When  the  work  an  employe  is  ordered  to 
do  is  not  obviously  dangerous,  or  is  of  such  a 
nature  that  tbera  may  be  a  difference  of  opinion 
in  the  minds  of  reasonable  and  prudent  persons 
in  regard  to  it,  he  la  not  obliged  to  set  up  his 
Judgment  against  that  of  tiis  master,  or  do  the 
work  at  his  own  risk. 

2.  In  an  action  by  an  employe  against  his 
master  for  pei-sonal  injuries  claimed  to  nave  been 
caused  by  Uie  master's  negligence,  the  admission 
of  evidence  that  some  time  hereafter  the  master 
refused  to  employ  him,  introduced  for  the  por- 
poseof  showing  theconditionof  plaintiff's  health 
at  the  time,  but  not  followed  by  evidence  to 
show  that  the  refusal  was  on  account  of  plain- 
tiff's condition,  was  error. 

Appeal  from  district  conrt.  Third  dis- 
trict; C.  S.  Zanb,  Justice. 

Action  by  George  Harrlaon  against  tha 
Denver  &  Rio  Grande  Western  Railway 
Company  foi  personal  Injuries  received  by 
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ylalntiff  \rhi1e  an  employe  of  defendant. 
iidKiuent  for  plaiutllf,  and  defendant  ap- 
peals.   Reversed. 

BenoPtt,  Mdrahall  &  Bradley,  for  appel- 
lant.   J.  I/.  iiaH'/ins,  for  respondent. 

BLACKBURN,  3.  This  suit  was  brought 
hy  respondeat  for  personal  Injuries  received 
while  lu  the  employ  of  the  defendant  com- 
pany. The  evidence  shows  that  he  was 
enfiaged  as  a  helper  in  the  macbine-suop, 
and  bad  been  for  Heveral  years.  His  fore- 
man directed  him  to  assist  in  taking  down 
some  shafting  in  the  blacksmith  shop  and 
adjoining  building.  He  did  not  work  In 
that  building.  This  work  was  to  be  done 
after  regular  working  hours.  He  said  he 
was  tired  and  did  not  wast  to  work  ex- 
tra hours,  but  he  was  urged  by  his  fore- 
man, and  consented,  it  was  dark  when 
the  work  was  to  be  done,  and  the  negli- 
gence charged  on  the  company  which 
cauaed  the  injury  was  the  wiint  of  suffi- 
cient light  to  handle  the  machinery  and 
do  the  work  with  safety  and  success.  It 
is  also  claimed  that  the  tackle  used  in 
lowering  the  shafting  was  insufficient  tor 
the  purpose.  Tlie  plaintiff  was  standing 
on  a  platform  about  14  feet  from  the  floor, 
and  was  pushing  the  shafting  so  that  it 
would  miss  the  hangings,  and  the  tackle 
slipped  off  the  other  end,  and  the  end  be 
was  at  was  thrown  up,  and  injured  bim 
severely,  so  that  up  to  the  commencement 
of  the  trial  he  was  unable  to  do  full  work, 
and  the  testimony  was  conflicting  as  to 
whether  his  injuries  were  permanent.  The 
Jury  found  tor  the  plaintiff,  and  assessed 
his  damages  at  $4,000.  MotJon  was  made 
for  a  new^  trial,  and  overruled,  and  this 
appeal  was  taken. 

1.  It  is  contended  by  defendant  that  the 
evidence  was  Insufficient  to  sustain  the 
Judgoieut.  It  clearly  shows  that  the  lights 
were  not  sufficient  to  enable  the  work  to 
be  done  with  success  and  safety.  A  wit- 
ness for  the  defendant  says  the  accident 
would  probably  not  have  happened  it 
there  bad  been  sufficient  light  to  do  the 
work.  The  lights  furnished  were  individ- 
ual lamps,  and  not  enough  of  them.  All 
these  questions  were  fairly  and  fully  sub- 
mitted to  the  Jury.  The  instructions 
given  were  Justified  by  the  testimony,  and 
stated  the  law  correctly,  and  those  refused 
ought  to  have  been  refused.  Therefore  this 
contention  is  not  well  taken. 

2.  The  defendant  insists  that  the  plain- 
tiff knew  the  lights  were  insufficient  before 
he  undertook  to  do  the  work,  and  it  was 
contributory  negligence  on  his  part  to 
proceed  with  the  work  when  it  was  extra- 
hazardous. The  court  instructed  the  Jury 
on  that  subject  as  follows:  "It  is  the 
primary  duty  of  the  servant  to  obey  the 
orders  of  hie  master,  within  the  scope  ol 
his  employment:  and  when  the  work  or- 
dered to  be  done  is  not  obviously  danger- 
ous, or  of  such  a  nature  that  the  servant 
can  see  that  it  canuo'^  be  performed  with 
safety,  or  about  which  there  can  be  a  dif- 
ference of  opinion  in  the  minds  of  reasona- 
ble and  prudent  persons,  then  the  servant 
Is  not,  at  the  p«ril  of  being  discharged, 
bound  to  set  up  htsJudgmentugaiuBt  that 
of  his  master.  The  servant  has  a  right  to 
rely  upon  it  that  the  master  has  takes 


reasonable  precaution  tor  bis  safety,  under 
such  circumstances  that  the  work  may  be 
done  without  extra  hazard  or  peril  to  him- 
self." We  think  this  instruction  states  the 
law  correctly.  An  employe  is  not  usually 
in  condition  to  abandon  his  employment 
for  slight  reason  ;  lor  out  of  employment 
means  often  out  of  bread  and  meat  for  his 
family,  and  he  will  take  unusual  and  huz- 
arduous  risks  to  keep  his  place,  and  no 
employer  ought  to  put  him  to  the  choice 
of  peril  or  loss  of  employment. 

3.  The  defendant  contends  the  damages 
are  excessive.  The  Jury  was  properly  in- 
structed in  the  measure  of  damages,  and 
the  evidence  as  to  the  extent  und  perma- 
nency of  the  injury  was  somewhatconflict- 
iug.  The  estima. ion  of  damages  is  pecul- 
iarly within  the  province  of  the  Jury,  and 
we  cannot  say  that  it  was  influenced  by 
prejudice  or  puHsion  in  fixing  the  damages 
at  the  amount  it  did. 

4.  Another  contention  ol  appellant  Is  that 
improper  testimony  was  allowed  to  go  to 
the  jury,  that  may  have  and  probably  did 
influence  its  verdict.  The  testimony  com- 
plained of  Is   as   follows:    By    plaintiff: 

Question.  You  nia.v  state  whether  or  not 
you  attempted  to  renew  your  services  to 
this  company.  Mr.  Marshall ;  We  object 
as  Immaterial,  and  ask  to  strike  it  out. 
The  Court:  WeU,  he  sought  employment 
again  after  the  Injury,  and  he  had  recov- 
ered,— I  think  he  may  state  that.  (Excep- 
tion by  defense.)  Answer.  Yes.Bir:  I  was 
unable  to  perform  the  labor  I  had  been 
performing  prior  to  the  injury,  and  I  am 
not  now  able  to  do  so,  and  have  not  been 
since  the  injury.  I  am  not  able  to  do  the 
same  kind  of  work,  nor  the  amount  ot 
work,  1  was  able  to  do  before.  As  soon  as 
I  start  to  work, it  seems  to  affect  my  head. 
I  start  to  get  giddy.  I  called  upon  Mr. 
Smith,  defendant's  roaster  mechanic,  after 
tills  time,  six  weeks  or  two  months  after 
the  injury.  My  condition  at  that  time,  as 
to  being  able  to  work,  was  poor,  but  still 
was  able  to  do  some.  Q.  Did  you  call 
upon  Mr.  Bancroft,  and  inform  bim  ot 
your  condition?  Mr.  Marshall:  I  object 
to  that  as  immaterial.  The  Court:  For 
what  purpose  do  you  otter  that?  Mr. 
Rawlins:  I  o&er  it  for  this  purpose:  I  ex- 
pect to  follow  It  up  by  showing  that 
Mr.  Bancroft  was  general  superintendent 
ot  the  defendant  company,  and  that  pluln- 
titf  applied  to  him  some  four  or  six  weeks 
after  receiving  the  Injury,  explained  to  him 
his  condition  at  that  time,  and  asked  for 
such  employment  as  he  was  able  to  do, 
and  Mr.  Bancroft  declined  to  give  him  any 
employment  by  reason  of  his  conJition. 
I  ask  that  for  the  purpose  of  showing  to 
the  Jury  the  real  condition  of  plaintiff  at 
that  time.  Mr.  Marshall:  We  object  to  it 
as  Immatnrlal.  The  Court:  That  he  tailed 
to  give  him  employroent  at  the  time? 
Mr.  Bawllns-  Yes,  sir.  The  Court:  When 
.vou  follow  it  np  by  that.  It  may  go  in. 
Mr.  Marshall :  Note  an  exception.  Wit- 
ness: Yes,  I  asked  him.  Mr.  Bancroft  was 
then  acting  as  general  superintendent  ot 
the  defendant  company.  I  found  him  in 
his  office,  and  carried  a  message  to  him 
from  S.  C.  8mlth,  the  master  mechanic  of 
the  company.  Q.  What  did  you  say  to 
Mr.  Bancroft,  if  anything,  In  relation  to 
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your  wtllingnesB  to  contlnae  In  the  em- 
ployment of  the  company?  Mr.  Marshall: 
We  object  aa  immuterial.  The  Court: 
He  may  answer  that  question  (Excep- 
tlon  by  defense.)  Witness,  (continuinR:) 
He  never  oHered  me  any  employment. 
Q.  I  win  ask  you  whether  or  not  you  were 
able  at  that  time  to  obtain  employment 
from  the  defendant  company.  Mr.  Mar- 
oball:  We  object  as  Immaterial, and  I  will 
state  on  that  point  his  injuries  were  neither 
aggravated  nor  lessened  whether  or  not 
he  procured  employment  from  the  defend- 
ant company.  The  question  is  whether 
he  was  able  to  worlc.  The  Court:  Tou 
offer  it  merely  for  the  purpose  of  showing 
he  was  unable  to  get  employment?  Mr. 
Rawlins:  Yea.  sir.  The  Court:  Well,  he 
may  answer  that  question.  Mr.  Marshall: 
Noteanexceptlon.  Witness, (continuing:) 
Since  that  time  I  have  been  able  to  get 
some  employment,  but  not  able  to  do  It. 
•  •  •"  The  balance  of  the  answer  Is 
long,  and  no  question  as  to  its  materiality 
is  raised.  I  have  given  tkls  testimony  as 
It  appears  in  the  record.  The  plaintiff  did 
not  follow  it  up  by  showing  that  he  was 
refused  work  by  the  defendant  company 
because  of  his  condition.  We  think  the 
testimony  objected  to  was  Improper,  and 
we  cannot  say  as  a  matter  of  law  that  it 
was  harmless.  The  defendant  company 
was  under  no  legal  obligations  to  furnish 
the  plaintiff  work.  It  is  only  bound  to 
make  tuU  compensation  to  him  for  the  in- 
jury be  has  received.  This  testimony 
might,  and  perhaps  did,  Influence  the  jury 
in  estimating  the  damages.  It  did  not 
tend  to  prove  any  of  the  issues  involved  in 
the  case.  It  did  not  tend  to  prove  the  neg- 
ligence of  the  defendant  company.  It  did 
not  tend  to  prove  care  and  precaution  on 
the  part  of  the  plaintiff.  It  did  not  tend 
to  prove  how  bad  the  plaintiff  was  hurt; 
nor  was  it  any  way  proper  to  aid  the  Jury 
In  estimating  the  damages;  and  It  may 
have  prejudiced  the  jury  against  the  de- 
fendant. Therefore  it  ought  to  have  been 
excluded.  For  this  reason  the  cause  is  re- 
versed, and  a  new  trial  awarded.  We  find 
DO  other  error  in  the  record. 

A:<DERSON  and  Minbb,  JJ.,  concar. 


(3  Idaho  [Hasb.]  U7) 

CONNBLL  T.  Warren. 

(Supreme  Court  of  Idaho.    Sept.  88, 1801.) 

BioBT  TO  Afpxai,— Spboiii.  Ordkb  avtib  Vitui. 

JUOOMBNT. 

1.  Under  section  4807  of  the  Revised  Statutes 
of  Idaho,  an  appeal  cannot  be  taken  from  an  in- 
terlocutory order,  made  on  the  trial  of  an  appli- 
cation for  a  special  order  after  final  Judgment. 

3.  An  interlocutory  order,  made  in  the  trial 
of  an  application  for  a  special  order  after  final 
Judgment,  Is  not  a  "special  order  after  final  judg- 
ment, "  within  the  meaning  of  ■ecUon  4807  of  llie 
Revised  Statutes. 
{.Syllabus  by  Sullivan,  C.  J.) 

Appeal  from  district  court,  Altnrascoan- 
ty;  C.  O.  Stockslager,  Judge. 

Action  on  a  money  demand  by  Joseph 
Connell  against  George  Warren,  originally 
brought  In  the  probate  conrt.  Judgment 
for  plaintiff.  Defendant's  application  to 
quash  a  writ  of  execution  denied.  De- 
fendant  appealed  to  the  district  court. 


Plaintiff's  motion  to  dismiss  the  appeal  de- 
nied.   PlainMtf  appeals.    Dismiss^. 

Kingsbury  &  McOowan,  for  appellant. 
Bruiier  &  Parsons,  for  respondent. 

Sdllitan,  C.  J.  This  is  an  appeal  from 
the  district  court  of  Alturaa  county.  The 
facts  are  siibstantially  as  follows:  The 
appellant  brought  his  suit  in  the  probate 
court  of  Alturas  county,  on  a  money  de- 
mand, against  the  respondent,  and  recov- 
ered judgment  therein.  Thereafter  a  writ 
of  execution  was  issued  by  said  court  for 
the  collection  of  said  judgment.  There- 
upon the  respondent  made  application  to 
said  probate  court  for  an  order  to  quash 
or  vacate  said  writ.  After  hearing  said 
motion  or  application,  the  probate  court 
denied  the  same.  Thereupon  the  respond- 
ent appealed  to  the  district  court,  from 
the  order  denying  said  application.  'There* 
after,  and  before  said  appeal  came  on  for 
trial  in  the  district  court,  the  appellant 
moved  to  dismiss  the  said  appeal  so  tak- 
en from  the  probate  court.  The  district 
court  overruled  said  motion  to  dismiss. 
Tberenpon  the  appellant  appealed  to  this 
court  from  the  order  of  the  district  court 
overruling  said  motion  to  dismiss.  The 
respondent  appears  in  this  conrt,  and 
moves  to  dismiss  tbeappeal  on  thegronnd 
that  the  order  appealed  from  is  not  an 
appealable  order,  and  cites,  among  other 
authorities,  in  support  of  said  motion, 
section  4807  of  the  Revised  Statutes  of  Ida- 
bo,  as  follows:  "An  appeal  may  be  taken 
to  the  supreme  court  from  the  district 
court  •  •  •  (.3)  from  an  order  grant- 
ing or  refusing  a  new  trial ;  from  an  or- 
der granting  or  refusing  an  Injunction; 
from  an  order  refusing  to  grant  ordia- 
aolve  an  injunction;  from  an  order  dis- 
solving or  refusing  to  dissolve  an  attach- 
ment; from  au  order  granting  or  refusing 
to  grant  a  change  of  the  place  of  trial; 
from  any  special  order  made  alter  final 
judgment,"— and  urges  that  the  order 
appealed  from  is  not  enumerated  In  said 
Section  as  an  appealable  order,  and  that 
it  is  not  an  order  from  which  an  appeal 
can  be  taken.  The  appellant  maintains 
that  said  order  is  a  "special  order,  made 
after  final  judgment, "  and  is  mentioned 
in  said  section  as  one  of  the  orders  from 
wbich  an  appeal  may  be  taken ;  that  the 
final  judgment  in  the  main  ease  was  made 
and  entered  by  the  probate  court,  and 
that  the  order  appealed  from  was  made 
after  final  judgment  therein.  This  court 
is  called  upon  to  determine  whether  said 
order  refusing  to  dismiss  said  appeal  Is 
"a  special  order,  made  after  final  judg- 
ment," within  the  meaning  of  said  section 
4807.  The  order  made  by  the  district 
court,  refusing  to  dismiss  said  appeal.  Is 
an  Interlocutory  order,  made  In  the  pro- 
ceeding to  obtain  an  order  to  quash  or 
vacate  a  writ  of  execution,  and  Is  not  a 
"special  order  after  final  judgment,"  with- 
in the  meaning  of  said  section  4807.  If  a 
"special  order  after  final  judgmenfmeane 
every  order  that  a  court  may  make  In  the 
trial  or  hearing  to  determine  whether 
an  order  prayed  for  shall  be  granted,  a 
separate  appeal  would  lie  from  each  and 
every  interlocutory  order  made  by  the 
court  duriug  the  trial.    I  am  of  the  opin 
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loD  that  the  expression  "special  order 
made  after  final  judgment,"  as  used  in 
said  section,  means  the  special  or  partic- 
ular order  applied  for  after  linal  judgment, 
and  not  every  order  that  may  be  made  by 
the  court  in  the  bearing  to  determine 
whether  the  order  applied  for  shall  he 
granted.  By  saving  the  proper  exception 
to  all  interlocutory  orders  made  by  the 
court  on  the  hearing  of  an  application 
for  an  order  after  final  Judgment,  all  of 
such  interlocutory  orders  may  be  reviewed 
ou  an  appeal  from  the  order  granting  or 
refusing  the  order  prayed  for.  For  the 
reasons  above  stated  this  appeal  should 
be  dismissed,  and  it  Is  so  ordered,  with 
costs  against  the  appellant. 

MoBOAM  and  Hcston,  J  J.,  concur. 


(3  Idaho  [Hasb.]  119) 

State  t. 


Braithwaite. 


(Sui>rem«  Court  of  Idaho.     Sept.  28,  1891.) 

InrOBMAnOH  —  FbBUVINABT    BX^IUIIATIOX    FOB 
ColOnTMBMT. 

Seotton  8,  art.  1,  Const.  Idaho,  aathorizes 
proceedings  either  by  indictment  or  by  Informa- 
tion. That  section,  in  connection  with  the  act 
of  the  legislature  passed  to  carry  into  effect  the 
provisions  of  said  section,  (see  1st  Bess.  Laws 
Idaho,  p.  184,)  aathorizes  a  proceeding  by  infor- 
mation only  where  a  defendant  has  had  a  prelim- 
inary examination  as  prescribed  by  chapter  7  of 
title  S  of  the  Penal  Code  of  Idaho,  or  has  waived 
•uch  examination,  or  is  a  fugitive  from  Justice. 
(SyUabut  by  SvlUmm,  O.  J.) 

Appeal  from  district  court,  Bingham 
county;  D.  W.  Standrod,  Judge. 

Trial  of  John  Braithwaite  for  grand  lar- 
ceny on  information.  PleaotguUty.  De- 
fendant appeals.    Reversed. 

Orr  <ft  Orr,  for  appellant.  George  B. 
Roberts,  Atty.  Gen.,  for  the  State. 

SoLLivAN,  C.  J.  This  is  an  appeal  from 
the  district  court  of  the  fifth  Judicial  dis- 
trict. The  facts  are  substantially  as  fol- 
lows: The  appellant  was  arrested  for  the 
crime  of  grand  larceny,  and  taken  before 
a  committing  magistrate.  The  record 
shows  that  a  warrant  of  arrest  was  is- 
sued, but  fails  to  show  that  a  complaint 
or  information  or  any  depositions  were 
laid  before  the  magistrate  charging  the 
commission  of  a  public  offense,  as  required 
by  section  7576  of  the  Kevised  Statutes  of 
Idaho,  either  before  or  after  the  issuance 
of  the  said  warrant  of  arrest.  The  record 
further  shows  that  apreliminary  examina- 
tion was  held,  and  the  deposltloas  of  two 
witnesses  taken.  The  following  commit- 
ment was  indorsed  on  said  depositions: 
"It  appearing  to  me  that  the  offense  in  the 
within  depositions  mentioned  has  been 
committed,  and  that  there  Is  safllcient 
cause  to  believe  that  the  within-named 
John  Braithwaite  is  guilty  thereof,  I  order 
that  he  he  held  to  answer  the  same,  and 
that  he  is  admitted  to  bail  In  the  sum  of 
five  hundred  dollars,  and  is  committed  to 
the  sheriff  of  the  county  of  Bingham  until 
he  give  such  bail."  It  is  certified  in  the 
record  that  it  contains  a  record  of  all  the 
proceedings  by  and  before  the  committing 
magistrate,  and  contains  all  of  the  papers 
transmitted  to  the  district  court  by  said 
magistrate.    The  depositions  of  John  Q. 


Brown  and  C.  Devlnney  are  the  only  deposi- 
tions contained  in  the  record,  neither  ot 
which  contains  a  question  put  to  the  wit- 
nesses. At  the  June  term  of  the  district 
court  the  district  attorney  filed  an  infor- 
mation against  the  appellant,  cnarging 
him  with  grand  larceny,  which  Informa- 
tion was  filed  under  and  by  virtue  of  sec- 
tion 8  of  an  act  entitled  "An  act  to  pro- 
vide for  prosecuting  offenses  on  informa- 
tion, and  to  dispense  with  calling  grand 
Juries  except  by  order  of  the  district 
Judge."  approved  March  13,1891.  See  1st 
Sess.  Laws  Idaho.  Said  information  con- 
tained the  following  Indorsement,  to- wit: 
"Names  of  witnesses  whose  depositions 
were  examined  before  filing  the  foregoing 
information :  J  ohn  Q.  Brown  and  C.  Devin- 
ney. '"  After  paid  information  had  been 
filed  in  the  said  district  court,  the  appel- 
lant, by  his  attorneys,  filed  amotion  to 
quash  the  Information,  on  the  ground, 
among  others,  "that,  previous  to  the  fil- 
ing of  the  Information,  the  defendant  had 
not  been  committed  or  held  to  answer  by 
any  magistrate  having  authority  to  com- 
mit,"  which  motion  was  overruled  by  the 
court,  to  which  ruling  the  defendant  duly 
excepted,  and  assigns  said  ruling  as  error 
Thereafter  the  defendant  pleaded  guilty 
to  the  crime  charged.  On  the  25tb  day  of 
June,  1891,  the  defendant,  by  bis  attor- 
neys, filed  a  motion  in  arrest  ot  Judgment 
on  the  ground  following,  to-wit:  "That 
the  court  had  no  jurisdiction  to  try  the 
defendant,  for  the  reason  that  the  law  had 
not  been  complied  with  In  the  arrest  and 
preliminary  examination  of  the  defend- 
ant,"— which  motion  wasoverruied  by  the 
court,  and  duly  excepted  to  by  the  defend- 
ant, and  the  said  ruling  Is  assigned  as 
error.  The  proceeding  by  information 
against  persons  accused  of  crime  Isacreat- 
ure  of  the  constitution,  (section  K,  art.  1.) 
and  provides  that" no  personshali  be  held 
to  answer  for  any  felony  or  criminal 
offense  of  any  grade  unless  on  the  present- 
ment or  Indictment  of  a  grand  Jury,  or  on 
information  of  the  public  prosecutor  after 
a  commitment  by  a  magistrate."  To 
carry  Into  effect  said  provision  of  the  Gon> 
stitutlon,  the  legislature  passed  the  act 
above  cited. 

As  we  view  it,  there  Is  bat  one  question 
for  this  court  to  decide  In  this  case,  and 
that  Is,  can  a  defendant  be  prosecuted  for 
a  crime  by  Information,  under  and  by  vlr^ 
tue  of  section  8  of  the  act  above  referred 
to,  until  such  person  shall  have  had  a  pre- 
liminary examination  as  provided  bylaw, 
or  waived  his  right  to  such  examination, 
or  Is  a  fugitive  from  justice?  There  is  no 
claim  in  this  case  that  the  defendant 
waived  his  right  to  such  examination,  or 
that  he  is  a  fugitive  from  justice.  Section 
8  of  said  act  declares  as  follows:  "Mo  In- 
formation shall  be  filed  against  any  per- 
son for  any  offense  until  such  person  shall 
havehad  a  preliminary  examination  there- 
for as  provided  bylaw."  Section  7579  ot 
the  Revised  Statutes  of  Idaho  directs  how 
the  depositions  in  a  preliminary  examina- 
tion must  be  taken  and  authenticated. 
Subdivision  2  of  said  section  provides  that 
the  depositions  mustcontain  thequestlons 
put  to  the  witnesses,  and  their  answers 
thereto.    Subdivision  6  of  said  section  pro- 


Digitized  by  LjOOQ  IC 


732 


PACIFIC  REPORTER,  Vol.  27. 


(Gal. 


vldeB  that  the  depoeltlon  must  be  Btgned 
by  the  witness,  and  certified  by  the  com- 
mitting mngiBtrate.  Section  >i  of  the  act 
above  referred  to,  and  section  7576  of  the 
Revised  Statutes  of  Idaho,  are  mandatory, 
and  the  district  court  has  no  Jurisdiction 
to  try  any  person  for  an  offense  by  infor- 
mation until  the  statute  in  regard  to  pre- 
liminary examinations  has  been  complied 
with.  Kailoch  v.  Superior  Court,  56  Cal. 
229.  In  my  opinion,  the  judgment  of  the 
district  court  sliould  be  reversed,  and  it  is 
so  ordered. 

Morgan  and  Husto.n,  JJ.,  concur. 


Curtis,  Adjutant  General,  v.  Moody,  Au- 
ditor. 
(Supreme  Court  of  Idaho.    Sept.  88, 1891.) 

HA.NDAMUH   —   CoMPESSATIOM  OF  AdJPTAXT  GbS- 
ERAL — MlLITAHT  FUSD. 

1.  A  writ  of  mandate  will  not  issae  to  com- 
pel the  state  auditor  to  draw  his  warrunt  upon  a 
fund  that  has  not  been  established  by  law. 

2.  An  act  of  the  legislature  entir.lcd  "An  act 
for  the  organization  of  the  militia  of  the  state  of 
Idaho,  "  (1  Sess.  Laws  Idaho,  p.  217,)  provides  that 
the  componssition  of  the  adjutant  general  shall 
be  paid  out  of  the  military  fund,  but  fails  to  pro- 
Tide  such  a  fund. 

(Syllabus  by  Sullivan,  C.  J.) 

Application  of  Edward  J.  Curtis,  adju- 
tant general  of  the  state  of  Idaho,  against 
Sllaa  \V.  Mood.v,  state  auditor,  for  a  writ 
of  mandate.    Denied. 

S.  B.  Kingsbury,  for  plaintiff.  Silas  W. 
Moody,  pro  ae. 

Sullivan,  C.  .7.  This  Is  nn  application 
made  by  the  adjutant  general  of  the  state 
of  Idalio  for  a  Avrit  uf  mandate  to  compel 
the  auditor  of  the  state  to  Issue  bis  war- 
rant upon  the  state  treasurer  for  the  pay- 
ment of  the  plaintiff's  salary  as  adjutant 
general  from  April  10,  1891,  to  July  11, 
1S91.  The  defendant  appears,  and  by  an- 
swer waives  the  isRuauce  of  the  alterna- 
tive writ,  and,  further  answering,  admits 
each  and  every  allegation  of  the  pecitiun; 
and  alleges,  as  tlie  ground  of  his  refusal  to 
Issue  the  warrant  demanded,  that  there  is 
no  fund  or  appropriation  provided  by 
law  for  the  payment  of  said  claim,  or  up- 
on which  the  defendant  may  lawfully 
draw  a  statewarrant  in  payment  thereof. 
Tlie  plaintiff,  in  support  of  the  applica- 
tion for  said  writ,  contends  that  ftection 
32  of  the  act  approved  March  14,  18D1,  en- 
entitled  "An  actforthe  organizatifmof  the 
militia  of  the  state  of  Idaho,"  (see  1  Sess. 
Laws  Idaho,  p.  217,)  appropriates  the  sum 
of  $2,100  for  the  purpose  of  defraying  the 
current  expenses  of  the  Idaho  National 
Guard,  and  of  arming  and  equipping  the 
companies  thereof  for  the  year  1891.  and 
that  the  sum  so  appropriated  constitutes 
wliat  is  designated  as  the  "Military  Fund" 
in  sections  3.  3-3,  34.  and  3C  of  said  act, 
Tlie  defendant  contends  that  section  3  of 
said  act  provides  that  the  salary  or  com- 
pensation of  the  adjutant  general  shall  be 
paid  quarterly  out  of  the  "Military  Fund," 
and  that  tlie  appropriation  above  referred 
to  does  not  constitute  said  fund.  The 
onl.r  question  for  onr  consideration,  then, 
h)  as  to  whether  the  ^f2,100  appropriated 


to  pay  the  current  expenses  of  the  Idaho 
National  Guard  constitute  the  ''Military 
Fund,"  within  the  meaning  of  that  term 
us  used  in  said  act.  That  part  of  sectiou 
3  which  refers  to  the  payment  of  the  sal- 
ary or  compensation  of  the  adjutant  gen- 
eral is  as  follows :  "  He  shall  be  entitled  to 
receive  a  compensation  of  Ave  hundred 
dollars  pe^  annum,  to  be  paid  quarterly 
out  of  the  military  fund,  in  the  same  man- 
ner as  other  state  officers  are  paid."  Sec- 
tion 32  of  said  act  provides  as  followH: 
"For  the  purpose  of  defraying  the  current 
expenses  of  the  Idalio  National  Guard,  and 
of  arming  and  equipping  tlie  companies 
thereof  as  they  are  organized,  there  is 
hereby  appropriated  out  of  the  general 
fund  for  the  year  1891  the  sum  of  $2,100, 
and  for  the  year  1892  the  sum  of  f  2,200,  or 
so  much  thereof  as  maybe  necessary."  As 
will  he  observed,  the  above  approprladion 
•was  made  "for  the  purpose  of  defraying 
the  current  expenses  of  the  Idaho  Na- 
tional Guard,  and  of  arming  and  equip- 
ping the  companies  thereof,"  and  is  an  ap- 
propriation made  from  the  general  fund  of 
the  state,  and  is  not  designated  as  the  mil- 
itary fund  mentioned  in  said  act.  It  Is 
simply  an  appropriation  out  of  the  gen- 
eral fund  for  the  purpose  of  paying  the 
"current  expenses"  of  the  Idaho  National 
Guard.  The  compensation  of  the  adju- 
tant general  is  not  a  part  of  the  "current 
expenses"  of  the  Idaho  National  Guard, 
within  the  meaning  of  the  term  "current 
expenses, "  as  used  In  said  act.  The  said 
act  mentions  a  military  fund,  but  fails  tu 
establish  such  a  fund.  For  the  reasons 
stated,  I  am  of  the  opinion  that  the  ap- 
plication for  the  writ  should  be  denied, 
and  It  is  so  ordered. 

Morgan  and  Huston,  JJ.,  concur. 


BOHNEKT  V.  BOHNBRT.     (No.  14,406.) 

(Supreme  Court  of  Califortita,     Sept.  28,  1891.) 
DivoROK— Alimovt  and  Costs. 

1.  Under  Code  Civil  Proc.  Cal.  $  1049,  an  ac- 
tion is  pending  from  Its  oommenuement  until 
final  determination  on  appeal,  or  until  the  time 
for  appeal  has  passed;  and  under  Civil  Code  Cal. 
»  137,  providing  that  "when  an  action  for  divorce 
is  pending  the  court  may,  in  its  discretion,  re- 
quire the  husband  to  pay  as  alimony  any  money 
necBssary  to  enable  the  wife  to  support  herself 
or  her  ohildren,  or  to  prosecute  or  defend  the  ac- 
tion, " — the  court,  in  an  action  by  the  husband 
for  divorce,  may,  after  judgment  for  him,  on  the 
wife's  showing  that  she  wishes  in  good  faith  to 
appeal,  and  has  no  means,  order  the  husband  to 
pay  for  transcribing  the  testimony,  and  other 
costs,  and  to  pay  into  court  for  the  wife's  attor- 
ney a  :»rtain  sum  for  prosecuting  the  appeal, 
auch  order  being  an  allowance  for  the  wife,  and 
not  a  direct  judgment  in  favorof  persona  not  par- 
ties to  the  suit. 

2.  The  allowance  of  alimony  to  the  wife,  in 
such  case,  for  her  support,  being  discretionary 
with  the  trial  court,  will  not  be  disturbed,  if  no 
abuse  is  shown. 

Department  1.  Appeal  from  superior 
court,  Siekiyou  county;  Edwin  Sheahkb, 
Judge. 

Action  by  Charles  Bohnert  against  Jo- 
sephine Bohnert  for  divorce.  After  judg- 
ment for  plaintiff  the  court  ordered  him  to 
pay  Into  court  certain  amounts,  to  enable 
defendant   to   prosecute   an  appeal,  and 
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certain  other  money.    Trom  these  orders 
plaintiff  appeals.    Affirmed. 

John  V.  liro  wn  and  James  F.  Fnrraher, 
for  appellaLt.  U.  B.  Warfen  and  GilUs  £ 
Tapscott,  lor  respondent. 

Garoutte,  J.  This  is  an  appeal  from 
two  certain  orders  made  after  ludgnient 
for  plaintiff  in  an  action  of  divorce  based 
upon  the  adultery  of  the  defendant.  Upon 
a  showing  by  the  affldavlt  of  defendant 
that  she  desired  in  good  faith  to  appeal 
to  the  supreme  court  from  the  judgment 
rendered  against  her  In  the  aforesaid  ac- 
tion :  that  she  was  advised  by  the  attor- 
neys who  appeared  for  her  at  the  trial  in 
the  lower  court  that  she  has  good  grounds 
for  appeal;  that  she  has  no  attorneys  to 
prosecute  such  appearand  no  means  to 
retain  such  attorneys;  that  she  has  no 
funds  from  which  to  pay  the  costs  and  ex- 
penses of  snnb  appeal,  and  has  no  means 
for  her  personal  support  during  the  pen- 
dency of  such  appeal, etc., — the  court  made 
an  order  that  the  plaintiff  pay  into  court 
the  folh) wing  sums,  to-wlt:  "The  sum  of 
eighty -seven  and  80-100  dollars,  to  be  paid 
out  forthwith  as  expenses  for  transcrib- 
ing the  testimony  on  the  part  of  the  de- 
fendant already  incurred;  the  sum  of  sev- 
enty-five dollars  as  incidental  expenses  in 
perfecting  said  appeal,  including  clerk's 
fees  and  expense  of  printing  transcript 
herein  and  filing  the  same  with  the  clerk 
of  the  supreme  court;  and  the  sum  of 
three  hundred  dollars,  attorneys'  fees  for 
preparing  said  cause  for  appeal,  and  ar- 
guing the  same  Inthe  supreme  court,  to  be 
paid  said  attorneys  when  the  transcript 
in  the  said  cause  is  ready  for  filing  with 
the  clerk  of  the  supreme  court;  and  that 
plaintiff  pay  as  alimony  to  the  said  defend- 
ant the  sum  of  twenty  dollars  per  month 
from  the  date  of  the  Judgment  herein  dur- 
ing the  pendency  of  the  appeal."  The 
court  also  made  an  order  that  **  the  plain- 
tiff pay  to  the  clerk  of  said  court  the 
amount  of  $269.90,  to  be  by  said  clerk  re- 
tained, and  to  await  further  actlcn  here- 
in." The  foregoing  was  the  amount  of  de- 
fendant's costs  incurred  in  the  trial  of  the 
cause,  as  settled  by  the  coart.  Plaintiff 
appeals  from  the  foregoing  orders. 

Section  137  of  the  Civil  Code  provides 
that  "when  an  action  for  divorce  is  pend- 
ing the  court  may,  in  its  discretion,  re- 
qnlre  the  husband  to  pay,  as  alimony,  any 
money  necessary  to  enable  the  wife  to 
support  herself  or  herchildren.orto  prose- 
cute or  defend  the  action."  Section  1049 
of  the  Code  of  Civil  Procedure  provides : 
"An  action  is  deemed  to  be  pending  From 
the  time  of  its  commencement  until  Its 
final  determination  upon  appeal,  or  until 
the  time  for  appeal  Is  passed,  unless  the 
lodgment  is  sooner  satisfied."  As  to  the 
granting  of  alimony  pendente  lite,  that  is 
a  matter  resting  in  the  sound  discretion 
of  the  conrt,  and  this  record  discloues 
nothing  to  justify  us  In  disturbing  that 
discretion  as  exercised  by  the  trial  court 
in  this  cause.  Under  section  137  of  the 
Civil  Code,  the  power  to  make  an  allow- 
ance to  the  wife  for  her  support  as  ali- 
mony, or  an  allowance  to  her  for  the  pur- 
pooe  of  defending  or  prosecuting  the  ac- 
tion, is  not  exhausted  upon  the  rendition 
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of  the  judgment  In  the  trial  court.  Rellly 
V.  Reilly,  60  Cal.  624 ;  Ex  parte  Winter,  70 
Cal.  291,11  Pac.  Rep.  0.30;  Larkin  v.  Lar- 
kin,  71  Cal.  330, 12  Pac.  Rep.  227.  The  case 
of  Everett  v.  Everett.  52  Cal.  384,  is  not  in 
conflict  with  the  foregoing  authorities. 
In  that  case  the  order  was  made  under 
another  section  of  the  Civil  Code,  and  was 
made  after  final  judgment,  and  was  in  no 
sense  an  order  for  alimony  made  pen- 
dente lite.  The  order  to  pay  the  amount 
of  the  attorneys'  fees  into  court  la  not 
void,  under  the  authority  of  Sharon  v. 
Sharon,  75  Cal.  37, 16  Pac.  Rep.  345;  for  It 
is  not  "a  direct  judgment  for  money  In  fa- 
vor of  persons  not  parties  to  the  suit." 
See  Robinson  v.  Robinson,  79  Cal.  511,  21 
Pac.  Rep.  lO'JS.  The  fact  that  the  court 
ordered  the  clerk  to  retain  In  his  posses- 
sion until  further  order  the  amount  or- 
dered to  be  paid  by  plaintiff  for  witness 
fees  affords  no  grounds  of  complaint  by 
plaintiff,  for  he  is  not  Injured  by  that  por- 
tion of  the  order.  Let  the  orders  be  af- 
firmed. 

Weconcur:    Hahrison,J.;  Patekson.J. 


91  Cal.  3t7 

Ex  parte  Widber.    (No.  20,829.) 

(Supreme  Court  oS  Calif  omia.     Sept  24, 1891.) 

BnPBBioK  CouBTS — FuBNiBHrao  Rooms  fob  Holiv 

iNo  Court— Patmbnt  of  Expbsse. 

1.  Code  Civil  Froc.  Ual.  $  144,  provides  that 
if  suitable  rooms,  etc.,  for  Holding  the  superior 
courts  be  not  provided  by  tbe  county  supervis- 
ors, the  courts,  or  the  judge  or  judges  thereof, 
may  direct  the  sheriff  to  provide  the  same,  "and 
the  expenses  incurred,  certified  by  the  judge  or 
judges  to  be  coirect,  sball  be  a  charge  against 
the  city  and  county  treasury,  and  paid  out- of  tbe 
general  fund  thereof. "    Held,  that  tbe  courts  or 

iudges,  after  certifying  tbe  expenses  incurred, 
lave  not,  either  inherently  or  under  the  statute, 
the  power  to  order  the  treasurer  to  pay  the  same, 
and  tbe  latter  is  not  guilty  of  contempt  in  refus- 
ing to  obey  such  an  order. 

2.  (Since  the  statute  provides  that  tbe  ex- 
penses Incurred  shall  be  audited  by  the  judge,  it 
is  not  necessary  that  they  be  audited  by  tbe 
county  supervisors. 

In  bank.  Petition  for  writ  of  habetis 
corpus.  Writ  granted,  and  petitioner  dis- 
charged. 

John  D.  Durst,  tor  petitioner.  A,  P. 
Black,  for  respondent. 

Oaroutte,  J.  This  is  an  application 
for  a  writ  of  habeas  corpus.  "The  peti- 
tioner alleges  that  he  is  unlawfully  re- 
strained of  bis  liberty  by  the  sheriff  of  the 
city  and  county  of  San  Francisco.  Sect. on 
144  of  the  Code  of  Civil  Procedure  Is  as 
follows:  "If  suitable  rooms  for  holding 
the  superior  courts  and  the  chambers  uf 
the  judges  of  said  courts  be  not  provided 
in  any  c'ty  and  county,  or  county,  by  the 
supervisors  thereof,  .together  with  the  at- 
tendants, furniture,  luel,  lights,  and  sta- 
tionery sufficient  for  the  transaction  of 
business,  the  courts,  or  the  judge  or  judges 
thereof,  may  direct  the  sheriff  of  the  city 
and  county,  or  county,  to  provide  such 
rooms,  attendants,  furniture,  fuel,  lights, 
and  stationery ;  and  the  expenses  incurred, 
certified  by  the  judge  or  judges  to  be  cor- 
rect, shall  be  a  charge  agdinst  the  city 
and  county  treasury,  and  paid  oat  of  th» 
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general  fond  tliereof. "    The  board  of  su- 

i>ervl8or8  of  the  city  and  county  of  San 
TranciHco  having  fulled  to  provide  suita- 
ble apartments,  furniture,  stationery, etc., 
Bufflcient  for  the  transaction  of  the  bnsi- 
nesB  of  department  11  of  the  superior 
court  of  said  city  and  county,  said  depart- 
ment 11.  Hon.  James  M.  Tkoutt  presid- 
ing, made  an  order  that  the  sheriff  of  the 
city  and  county  of  San  Francisco  provide 
such  apartments,  furniture,  stationery, 
etc.,  sufficient  for  the  transaction  of  the 
business  of  said  department  of  the  court. 
The  sheriff  complied  with  the  aforesaid 
order, and  incurred  certain  expenses  In  the 
Bum  of  $1,867.42  therefor,  and  said  ex- 
penses were  certified  to  be  correct  by  said 
Jaaies  M.  Tkoxjtt,  judge  of  department  11 
of  the  superior  court  of  said  city  and 
county.  Thereafter  an  order  of  court  was 
made  declaring  that  said  expenses  were  a 
charge  against  the  treasury  of  the  city 
and  county  of  San  Francisco,  and  It  was 
further  ordered  and  adjudged  that  the 
treasurer  of  said  city  and  county  forth- 
with pay  out  of  the  "general  fund  "the 
aforesaid  bills  and  expenses.  A  copy  of 
this  order  was  served  upon  the  petitioner, 
treasurer  of  the  city  and  county  of  San 
Francisco,  and  he  refused  to  comply  with 
its  terms;  whereupon  such  proceedings 
were  had  that  he  was  adjudged  guilty  of 
contempt,  and  ordered  committed  to  the 
custody  of  tlie  sheriff. 

In  the  solution  of  the  question  as  to  the 
legality  or  illegality  of  petitioner's  impris- 
onment, it  is  only  necessary  to  determine 
whether  or  not  the  court  had  any  author- 
ity in  law  to  malie  the  order  requiring  the 
treasurer  to  pay  these  expenses.  If  the 
order  was  made  without  authority  in 
law,  the  treasurer  was  not  bound  to  obey 
it,  and  his  refusal  constituted  no  con- 
tempt. That  portion  of  the  order  of  the 
court  declaring  the  expenses  to  be  a 
charge  against  the  treasury  of  the  city 
and  county  of  San  Francisco  is  purely 
surplusage,  for  the  statute  expressly  pro- 
vides that  the  act  of  the  judge  in  certify- 
ing to  the  correctness  of  these  expenses 
constitutes  them  a  charge  against  the  city 
and  county  treasury,  to  be  paid  out  of  the 
general  fund.  It  will  be  conceded  upon  all 
Bides  that  It  is  the  duty  of  the  board  of 
supervisors  to  prepare  suitable  rooms, 
furniture,  stationery,  etc..  for  the  use  of 
the  judges  of  the  superior  courts  of  this 
state,  and  public  officers  are  presume*!  to 
know  their  official  duties.  It  Is  also  con- 
ceded that  the  board  of  supervisors  ol  the 
city  and  county  of  San  Francisco  in  the 
line  of  their  official  duties  failed  to  provide 
suitable  roomp,  furniture,  lights,  etc.,  for 
department  11  ol  the  superior  court  of 
Bald  city  and  county.  It  is  Immaterial 
whether  such  failure  was  willful  and  In- 
tentional, or  arose  through  negligence  and 
neglect,  the  evil  results  to  ensue  from  the 
failure  would  be  the  same.  The  articles 
enumerated  are  necesHitles  required  in  or- 
der that  ct)urcs  may  exist,  and  the  law  be 
administered;  and  the  legislature  un- 
doubtedly recognized  these  facts  when  it 
provided  that,  it  these  articles  were  not 
furnished,  the  court  should  have  the 
power  to  provide  them  forthwith,  and 
luus  the  progress  of  its  business  would 


not  be  retarded,  and  the  administration 
of  justice  would  flow  on  without  inter- 
ruption. This  power  vested  in  the  judge 
or  court  Is  not  an  unlimited  power,  and 
therefore  not  a  dangerous  power.  This  sec- 
tion of  the  Code  doee  not  open  wide  the 
doors  of  the  city  treasui-y,  and  place  the 
keys  of  the  treasure  vaults  in  the  hands 
of  the  judiciary,  with  an  Invitation  to 
enter  and  partiike  ad  libitum,  ai*  petitioner 
would  insist,  but  the  power  Is  measured 
by  the  section,  and  expenditures  made  In 
excess  of  the  limitation  of  the  statute 
would  be  made  without  authority  of  the 
law.  It  is  not  neoessury  that  these  de- 
mands should  be  audited  by  the  board  of 
supervisors,  for  the  legislature  io  the  sec- 
tion of  the  Code  Itself  provided  that  the 
judge  should  be  the  auditing  officer.  The 
act  of  the  board  of  supervisors  in  audit- 
ing such  demands  would  be  an  idle  thing, 
purely  pro  forma,  for  It  would  have  no 
authority  to  reduceor  Increase  the  amount 
of  the  demand,  as  certified  by  the  judge. 
Indeed,  the  legislature  never  intended  that 
the  board  of  supervisors  should  audit 
these  demands,  which  are  created  In  direct 
opposition  in  most  cases  to  their  wishes 
and  desires,  and  to  which  the  board  may 
be  hoHtllely  Inclined.  Ex  parte  Bels,  &i 
Cal.  233.  and  especially  the  concurring 
opinion  of  Justice  Thornton,  242  et  seq., 
would  seem  to  conclusively  establish  the 
correctness  of  the  foregoing  views. 

This  demand  Iieing  a  charge  against  the 
city  and  county  treasury,  to  be  paid  oat 
of  thegeneral  fund, can  the  paymentthere- 
ol  be  enforced  against  the  county  treasur- 
er by  proceedings  in  contempt?  In  oth- 
er words,  had  the  court  the  power  to  or- 
der the  petitioner  to  pay  this  money  from 
the  general  fund  of  the  treasury?  If  it 
bad  the  power  to  make  the  order,  it  bad 
the  power  to  enforce  that  order  by  con- 
tempt proceedings,  but  we  find  nothing  in 
the  provisions  of  the  section  giving  the 
court  any  such  power,  and  it  certainly 
bad  not  the  inherent  power  to  make  the 
order,  for  such  power  was  not  a  necesaary 
incident  to  the  court  in  order  that  its  pre- 
vious acts  might  fully  and  truly  accom- 
plish the  results  intended  aud  desired. 
The  demand  had  ripened  into  a  legal  lia- 
bility against  the  city  and  county,  and 
remedies  were  not  lacking  to  enforce  its 
payment.  Again,  the  treasurer  was  nut 
an  officer  of  the  court,  and  in  no  way 
was  he  a  party  to  the  proceedings.  Un- 
der  the  above  circumstances,  the  courtcer- 
tainly  had  no  inherent  power  to  make  an 
order  placing  the  petitioner  In  the  unpleas- 
ant and  perilous  position  of  either  paying 
out  the  people's  money  or  be  punished 
for  contempt  of  court.  Cnder  the  provis- 
ion of  the  Code,  the  court  does  not  even 
audit  the  demand ;  that  act  Is  performed 
by  the  judge,  and  when  performed  the 
power  given  under  the  section  is  exhaust- 
ed, and  whatever  duty  devolves  upon  the 
treasurer  thereiifter,  in  relation  to  such 
demand.  Is  a  duty  Imposed  by  law,  and  a 
neglect  or  i-efusal  to  perform  that  duty 
renders  him  liable  to  proceedings  by  writ 
of  mandnmus  or  other  appropriate  reme- 
dy. The  cases  of  Ex  parte  Keia,  64  Cal. 
233,  and  Aid  Soc.  v.  Heis,71  Cal.  627. 12  Pac. 
Rep.  796,  add  no  weight  to  respondent's 
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poBitlon.  The  latter  caue  is  a  proceeding 
in  luavdamns,  and  In  the  matter  of  Ex 
parte  Rein  the  language  of  the  statute 
was,  "and  paid  out  of  tlie  treasury  of  the 
county  on  the  order  of  the  court."  These 
words  are  italiclced  In  the  opinion  of  Jus- 
tice McKiNSTRY,  and  it  is  patent  from  a 
casual  reading  of  the  decision  that,  if  the 
statute  had  not  contained  the  words 
"on  the  order  of  the  court, "  the  petitioner 
would  never  have  been  remanded.  We 
conclude,  therefore,  that  the  court  neither 
had  Inherent  power,  nor  power  granted 
by  statute,  to  make  the  order  requiring 
petitioner  to  pay  out  the  city  and  coun- 
ty's money  upf)n  these  certified  demands, 
and  that  a  refusal  to  obey  such  order 
did  not  render  the  petitioner  amenable 
to  proceedings  in  contempt.  Let  the  pe- 
titioner be  discharged. 

We  concur:  Harbison,  J.;  Patbbson, 
J.;  Sharpstein,  J.;  McFarland,  J, ;  De 
Haten,  J 

II  Col.  112  ~~~~^ 

Kremer  y.  Earl,  et  ah    fNo.  14,054.) 
{.Swpreme  Cmmt  of  California.     Sept  10, 1891.) 

COSTHACTS  AGAINST  PdBLIO  FOLIOT  —  AORBEMBNT 
TO  CONVET — PDBUO  LaITDS — BPECIPIO  PbBFOBII- 
AITCB. 

1.  Cnder  PoL  Code  Cal.  %  8500,  relative  to 
acquiring  title  to  school  lands  from  the  state,  and 
requiring  the  applicant  to  swear  that  be  is  a  cit- 
izen of  the  county  and  a  resident  of  the  state,  and 
that  be  bas  not  entered  any  of  said  land,  which, 
together  with  that  then  sought  to  be  purchased, 
eroeeded  820  acres,  a  contract  by  which  one  of 
two  persons,  each  of  whom  claims  adversely  to 
the  other  the  right  to  acquire  title  to  nearly  500 
acres  of  jpubllc  land,  agrees  to  conrey  to  the  other 
all  the  title  which  be  bad  or  might  have  In  about 
400  acres  of  It,  he  having  already  taken  steps  to 
have  other  persons  enter  it  in  their  names,  under 
the  school-land  laws,  but  for  his  benefit,  is  void 
as  in  violation  of  the  spirit  of  the  law,  and  will 
not  be  enforced. 

2.  Tbongh  the  defendant  in  an  aoUom  to  en  ■ 
force  such  contract  has  never  questioned  its  le- 
gality, a  decree  for  its  speoiflo  performanoe  will 
on  appeal  be  reversed. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  Walter  Van 
Dyke,  Judge. 

Action  lo  compel  the  conveyance  of 
land  and  the  cancellation  of  a  mortgage. 
Judgment  for  plaintIR,  and  defendants  ap- 
peal.   Reversed. 

Del  Vnlle  &  Monday,  for  appellants. 
Haley  and  Lee  &  Scott,  for  respondent. 


6'. 


Fatbrson,  J.  Tbis  is  an  action  to  com- 
pel the  defendant  Earl  to  convey  to  plain- 
tiff, who  is  special  adminiHtrator  of  the 
estate  of  Henry  Charles,  deceased,  the  le- 
gal title  to  the  N.  E.  \  of  the  N.  W.  \  of 
section  22,  township  8  8.,  range  8  W.,  S. 
B.  M.,  and  to  cancel  a  mortgage  thereon 
given  by  Earl  to  bis  co-defendant  Egan. 
The  tacts  found  by  the  court  show  that  in 
September,  1875,  Henry  Charles  and  F.  P. 
Forsler,  brother  of  defendant  M.  A.  Fors- 
ter,  claimed  the  right  adversely  to  each 
other  to  acquire  the  title  to  several  tracts 
of  public  land.  Including  the  land  In  con- 
troversy, an*!  on  that  day  entered  into  a 
written  agre«'nient,  by  the  terms  of  which 
Forster  agi*eed  to  convey  to  Charles  all 
the  right,  title,  and  interest  which  he  then 


held  or  might  thereafter  acquire  in  the 
lands  descrlDed  in  the  agreement,  upon 
the  payment  to  him  by  Ch pries  withiu  60 
days  of  the  amount  paid  by  Forster  to 
Mullen  &  Eiyde,  of  San  Francisco,  for  said 
lands,  together  with  Interest  thereon  at  1 
per  cent,  per  month.  On  November  S,  1875, 
Charles  paid  to  Forster  the  sum  of  f  1,056, 
which  was  more  than  enough  to  pay  for 
the  lands  described  in  the  agreement,  and 
thereupon  Fcrster  executed  and  delivered 
to  Charles  a  deed  of  conveyance,  including 
the  lands  in  controversy.  Forster  hart 
previously,  tor  the  purpose  of  acquiring 
the  title  to  the  lands  described  in  the 
agreement,  together  with  other  public 
lands,  employed  Mullen  &  Hyde  to  discov- 
er portions  of  school  sections  which  had 
been  lost  to  the  state,  and  to  procure 
lands  in  lieu  thereof,  under  the  provisions 
of  title  8,  pt.  3,  of  the  Political  Code.  In 
pursuance  of  their  employment  they  pro- 
cured one  Sheldon  to  raalce  an  application 
In  due  form  under  the  provisions  of  the 
Code  referred  to  for  certain  lands,  includ- 
ing the  lands  in  controversy,  on  March  5, 
1876.  On  April  16, 1875,  the  surveyor  gen- 
eral applied  to  the  register  of  the  United 
States  land-office,  aslcing  that  all  of  the 
lands  described  in  Sheldon's  application  be 
accepted  in  part  satisfaction  of  the  grant 
to  the  state  in  lieu  of  certain  portions  of 
school  sections  which  had  been  lost  to 
the  state,  and  at  the  same  time  located 
and  selected  the  lands  described  In  the  ap- 
plication for  the  use  and  benefit  of  the  ap- 
plicant. On  November  15, 1H75,  the  sur- 
veyor general's  selection  was  duly  ap- 
proved by  the  commissioner  of  the  general 
land-office  and  by  the  secretary  of  the  In- 
terior, and  thereupon  the  state  becamethe 
owner  of  the  lands.  About  the  same  time 
Mullen  &  Hyde  procured  other  persons  to 
make  applications  for  other  portions  of 
the  land  which  Forster  had  agreed  to  se- 
cure and  convey  to  Charles.  Believing  the 
applications  to  be  void  because  they  had 
been  made  before  the  approval  of  the 
township  plat,  Mnllen  k.  Hyde  procured 
other  persons  to  tile  applications  for  the 
same  lands  In  March,  1876.  Sheldon's  ap- 
plication was  abandoned,  and  one  Weber 
Qled  on  the  lands  described  therein.  His 
application  was  approved  by  the  survey- 
or general  in  December,  1880,  and  on  Feb- 
ruary 19,  1881,  the  register  of  the  land- 
offlce  Issued  to  him  a  certificate  of  pur- 
chase for  the  lands  described  in  his  appli- 
cation, including  the  lands  In  controversy. 
P.  P.  Forster  died  intestate  March  15, 
1^1,  and  the  defendant  M.  A.  Forster  was 
appointed  administrator  in  thefolli>wlng 
month.  In  February,  1S81,  Mullen  &  Hyde 
procured  Weber  to  execute  a  deed  to  the 
defendant  Egan  tor  all  the  lands  In  the 
Weber  application.  This  conveyance, 
the  court  finds,  was  for  the  sole  use  and 
benefit  of  F.  P.  Forster,  who  paid  the  con- 
sideration and  cost  thereof.  Egau,  who 
was  an  employe  of  F.  P.  Forster,  did  not 
know  of  the  execution  of  the  deed  until 
several  days  thereafter.  On  November  24, 
1882,  Egan  conveyed  the  lands  in  contro- 
versy, with  others,  to  M.  A.  Forster,  it 
being  understood  that  Forster  would  re- 
convey  to  him  the  40  acres  in  controversy. 
November  25, 1882,  Forsler  reconveyed  the 
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lands  in  cont.roversy_to  Egan.  A  patent 
was  iHHUcU  to  M.  A.  Jjorstw  December  27, 
J8S2.  March  10, 18><8,  Egan  conveyed  the 
4U-acre  tract  to  Karl  in  consideration  ot 
the  sum  of  f  4,000,  one-third  ot  which  was 
paid  in  cauh,  and  the  balance  was  secured 
by  the  note  and  mortgage  which  plaintiff 
BcekB  to  have  canceled.  EKan  was  the 
trustee,  friend,  and  confidential  adviser  of 
both  F.  P.  and  M.  A.  Forster.  He  acted 
as  the  agent  of  F.  P.  in  procuring  the  pay- 
ment of  the  $1,056  by  Charles,  and  never 
disclosed  the  fact  that  be  claimed  an.v  in- 
terest in  the  land  In  controversy  until 
within  two  years  before  the  commence- 
meut  of  this  action.  All  of  tlie  defendants 
knew  of  the  agreement  between  Charles 
and  Forsterfrom  the  time  it  was  executed, 
and  had  notice  of  all  the  facts  concerning 
the  dealings  between  Mnllen  &  Hyde,  the 
different  applicants  who  filed  on  the 
lands,  and  Charles  and  Forster.  Charles 
always  erroneously  believed,  until  within 
two  years  prior  to  the  commencement  of 
this  action,  that  be  had  acquired  title  to 
the  lands  in  controversy  throuKh  the  ap- 
plication of  Clarice  and  Cavanaugh,  the 
certificate  of  purchase  issued  to  them  and 
astjigned  to  him,  and  the  patent  issued  by 
the  state  to  him  for  the  lands  described  in 
their  application.  Hyde  procured  the 
deed  from  Weber  to  Egan  to  be  made  to 
Egan  as  the  agent  of  Forster,  and  Egaa 
received  it  in  trust  for  and  for  the  sole  use 
and  benefit  of  Forster.  who  paid  the  con- 
sideration, fees,  and  expenses  on  account 
thereof  tbron^h  Idullen  &  Hyde.  The 
purchase  price  of  the  land  was  paid  to  the 
state  by  Egan  from  his  own  funds.  Charles 
occupied  the  lands  in  controversy  exclu- 
sively, and  used  the  same  for  pasture,  from 
the  time  of  the  agreement  with  Forster 
to  April  1,  1883.  From  April  1,  1883,  to 
March  30, 1888,— the  date  of  the  commence- 
ment of  this  action,— he  used  the  land  in 
the  same  manner  In  connection  with  oth- 
er lands,  except  that  in  18S5  and  1886 
Egan's  tenants,  who  it  appears  wera  also 
tenants  of  the  plaintiff,  used  the  land  for 
pasturage.  Egan  purposely  concealed 
from  Charles  the  fact  that  he  had  pro- 
cured a  deed  from  Weber  for  the  40- 
Hcre  tract. 

It  is  apparent  from  the  facts  stated 
above,  and  taken  from  the  findings  of  the 
court,  that  the  purpose  of  the  agreement 
between  Charles  and  Forster  was  to  se- 
cure from  the  state  large  tracts  of  land  in 
a  manner  unauthorized  bylaw.  The  lands 
described  in  the  agreement  itself  amounted 
to  398.46  acres,  and  the  quantity  claimed 
by  each  adversely  to  the  other  was  463.27 
acres.  The  statute  under  which  they  pro- 
pose to  acquire  title  to  the  lands  requires 
the  applicant  to  make  an  atSdavit  that  be 
is  a  citizen  ot  the  United  States,  or  has 
filed  bis  intention  to  become  such,  and  a 
resident  of  the  state  of  lawful  age;  that  he 
desires  to  purchase  the  lands,  and  there  is 
no  valid  claim  to  the  same  othnr  than 
that  of  the  applicant;  that  he  has  not  en- 
tered an,y  land  in  part  satisfaction  of  the 
grunt  in  lieu  of  sixteenth  and  thirty-sixth 
sections,  which,  together  with  that  now 
sought  to  be  purchased,  exceeds  320  acres. 
There  is  no  doubt  that  tiie  contract  con- 
travenes the  spirit  and  policy  of  the  land 


laws  of  this  state.  The  application  and 
purchase  authorized  by  section  3.500,  Pol. 
Code,  are  intended  for  the  benefit  of  the 
apiilicant  himsolf.  "This  was  distinctly 
the  polic.y  of  the  act,— a  policy  adopted 
to  prevent  the  acquisition  of  large  tracts 
ot  land  by  one  person  through  the  use  of 
other  persons.  *  *  *  If  such  evasion  of 
the  statute  as  is  attempted  la  this  case 
should  be  allowed,  it  would  be  a  very  easy 
matter  for  one  who  liad  acquired  under 
the  laws  above  mentioned  640  [here  320] 
acres,  and  therefore  could  not  take  the 
oath  prescribed,  by  the  employment  of 
others,  who  could  take  the  oath,  to  ac- 
quire for  himself,  in  manifest  disregard  ot 
the  intent  and  policy  of  the  act,  many 
times  640  [here  320]  acres. "  McGregor  t. 
Donelly,  67  Cal.  150,  7  Pac.  Bep.  422.  It  is 
not  necessary  that  the  act  itself  or  any 
other  act  should  declare  in  express  words 
such  a  contract  to  be  void.  If,  upon  a  re- 
view uf  all  the  state  legislation  upon  the 
subject,  such  a  contract  appears  to  con- 
travene the  design  and  policy  of  the  laws, 
a  court  of  equity  will  not  enforce  it.  Civil 
Code,  §  1667;  Dial  v.  Hair,  IS  Ala.  800; 
Smith  V.  Johnson,  37  Ala.  636.  "No  court 
will  lend  its  aid  to  give  effect  to  a  contract 
which  is  illegal,  whether  it  violate  the  com- 
mon or  statute  law,  either  expressly  or  by 
implication."  Dararell  v.  Meyer,  40  Cal. 
170.  The  parties  being  In  pari  delicto,  the 
court  will  leave  them  where  It  finds  them. 
Wat.  Spec.  Pert.  §  207.  Our  land  laws  are 
intended  to  benefit  actual  settlers ;  to  en- 
courage the  Immigration  of  Industrious 
people,  and  enable  them  to  build  homes; 
to  place  the  lands  of  the  state  beyond  the 
reach  of  speculators.  If  we  hold  this  con- 
tract not  to  be  In  violation  of  the  spirit  ot 
the  law,  we  shall  sanction  a  contrivance 
by  which  one,  though  not  an  actual  set- 
tler, or  even  a  resident  of  the  state,  can 
acquire  any  quantity  of  land  under  the 
act.  There  is  nothing  In  the  record  to 
show  that  Charles  was  a  citlsen  uf  the 
United  States,  or  possessed  of  any  of  the 
qualifications  necessary  to  entitle  him  to 
purchase  land  from  the  state.  If  he  is  en- 
titled to  the  relief  be  seeks  in  this  action. 
It  must  be  by  virtue  of  the  terms  of  the 
written  contract,  and  nut  by  virtue  of  any 
oral  agreement,  ur  of  any  trust  relation 
existing  between  him  and  Egan,  or  be- 
tween Egan  and  Forster.  There  is  enough 
in  the  recurd  to  Indicate  that  the  land  in 
controversy  is  agricultural  land,  and  fit 
for  cultivation.  If  Itls.no  one  was  entitled 
to  purchase  it  who  was  not  an  actual 
settler  thereon.  There  seems  to  he  no  pre- 
tense that  the  plaintiff  was  ever  an  actual 
settler  on  the  land.  OnrconstitDtion  pro- 
vides that  "lands  belonging  to  this  state, 
which  are  suitable  for  cultivation, shall  be 
granted  only  to  actual  settlers,  and  in 
quantities  not  exceeding  320  acres  to  each 
settler;"  and  this  provision  governs  appli- 
cations made  priur  to  the  time  when  the 
constitution  took  effect.  Manley  v.  Cun- 
ningham, 72  Cal.  240,  13  Pac.  Bep.  622; 
Wat.  Spec.  Pert.  §  207,  supra;  Brake  v. 
Ballou,  19  Kan.  402.  But.  whether  the 
lands  were  fit  for  cultivation  or  not,  the 
agreement  upon  which  plaintiff  relies  for 
a  specific  performance  contravenes  the 
provisions  of  the  statutes  which  were  in 
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lorce  at  the  time  it  was  executed,  and  nu 
recovery  can  be  bad  upon  it. 

It  may  be  Buggested  tbat  the  appellant 
baa  never  queetioned  the  legality  of  the 
contract,  and  tbat  we  ought  not  to  make 
the  point  (or  him.  Aa  a  general  rule, cases 
fehould  not  be  rereraed  upon  points  which 
the  respondent  baa  not  had  an  opportuni- 
ty to  discuss;  but  in  caseaof  thla  kind  the 
court  la  bound  to  aatiafy  Ita  own  con- 
science, and  cannot  shut  its  eyes  to  the 
tact,  although  it  la  not  put  in  issue.  A 
court  ol  equity  will  not  allow  itself  to  be- 
come a  handmaid  of  iniquity  of  any  kind. 
It  intervenes,  nut  for  the  sake  of  the  party 
who  is  benefited  by  the  intervention,  but 
tor  the  sake  of  the  law  itaelf.  It  matters 
not  that  no  objection  is  made  by  either 
party;  when  the  court  discovers  a  fact 
which  indicates  tbat  the  contract  is  Ille- 
gal, and  ODgbt  not  to  be  enforced,  it  will 
of  its  own  motion  instigate  an  inquiry  in 
relation  thereto.  Valentine  v.  Stewart,  15 
Cal.  406;  Pom.  Cont.  §  286.  J  udgment  and 
order  reversed,  with  directions  to  the 
court  below  to  dismiss  the  action. 

We  concur:  Harbison,  J.;  Oabouttb,J. 


(91  Cal.  309)  

Warner  v.  Darrow.    (No,  14,179.) 

{Supreme  Court  of  Calif  omicL     HspL  81,  1891.) 

Appbai^-J'ubgmbjjt  of  NojrsniT— Riohtb  o»  V«k- 
DBB— Trial  on  Crobs-Complaiitt. 

1.  The  time  within  which  an  appeal  can  be 
taken  from  a  judgment  of  nonsuit  is  not  pre- 
acribed  by  Code  Civil  Proo.  Cal.  {  989,  subd.  1, 
praviding  that  an  exception  to  ttie  decision  or 
verdict,  on  the  ground  that  It  Is  notsapported  by 
the  evidence,  cannot  be  reviewed  on  an  appeal 
from  the  judgment,  unless  the  appeal  is  taken 
within  60  days  after  the  rendition  of  the  judg- 
ment. Miller  v.  Wade,  26  Pao.  Rep.  48T,  ez- 
plaiaed. 

3.  Under  an  agreement  of  the  vendor  of 
land  to  make  the  conveyance  "on  or  before"  a 
date  named,  provided  the  vendee  shall,  "on  or 
before  that  day, "  have  paid  to  the  vendor  the 
price  stated  tlierein,  payment  or  tender  of  the 
price  bv  the  vendee  within  the  time  stated,  en- 
titles him  to  a  conveyance. 

8.  Where  plaintiff  is  nonsuited  after  filing  a 
answer  to  a  crosa-oomplaint,  he  oan  have  no  re- 
lief on  sccoumt  of  matters  alleged  in  his  rom- 
plalnt,  but  defendant  is  entitled  to  have  the  is- 
sues made  by  his  cross-complaint,  and  the  ansvrer 
thereto,  tried  and  disposed  of. 

Department  2.  Appeal  from  superior 
eonrt,  Los  Angeles  county;  William  P. 
Wadb,  Judge. 

Action  by  Warner  against  Darrow,  in 
wbtcb  the  plaintiff  Is  nonsuited,  and  the 
defendant  files  a  cross  complaint  for  al- 
flrmatlTe  relief  tbat  the  plaintiff  be  re- 
snlred  to  convey  certain  land.  Trial  nii- 
ler  the  cross-complaint,  and  judgment  of 
aonsait  against  defendant.  Defendant 
appeals.    Reversed. 

W.  T.  Kendrlck,  for  appellant.  M. 
Whaling,  for  respondent. 

De  Havbn,  J.  The  defendant  filed  a 
.;ros8-com plaint  in  the  action,  in  which  he 
asked  as  affirmative  relief  that  the  plain- 
tiff be  required  to  convey  to  liim  certain 
described  laud.  The  plaintiff  answered. 
Upon  trial  of  ibe  action  the  plaintiff  waa, 
upon  motion  of  defendant,  nonsuited. 
Ihe  court  thereupon  proceeded  to  a  trial 
v.27p.no.ia— 47 


of  the  issues  made  by  the  cross-oomplaint 
and  answer  thereto,  and,  when  the  de- 
fendant had  concluded  his  evidence  in  sup- 
port of  his  cross-complaint,  the  court,  on 
motion  of  plaintiff,  granted  a  nonsuit  as 
to  the  matters  alleged  in  said  cross-com- 
plaint. From  this  judgment  the  defend- 
ant appeals. 

1.  The  appeal  In  this  case  was  taken 
more  than  60  days  after  the  rendition  of 
the  judgment  of  nonsuit,  and  the  respond- 
ent Insists  that,  as  the  determination  ol 
the  question  whether  the  nonsuit  was 
proper  actually  depends  upon  the  suffi- 
ciency of  the  evidence  to  sustain  the  alle- 
gations of  the  cross-complaint,  the  ap- 
peal was  not  taken  in  tlme.i  This  view 
finds  support  In  the  opinion  of  Mr.  Justice 
Works,  in  Miller  v.  Wade,  87  Cal.  410.  26 
Pac  Rep.  487,  but  was  not  concurred  in 
by  a  majority  of  the  court  in  tbat  case, 
and  It  cannot  be  sustained  without  over- 
ruling previous  decisions  in  which  it  was 
uniformly  held  that  the  ruling  of  a  court 
upon  a  motion  for  a  nonsuit  presents  a 
pure  question  of  law,  and  is  properly  as- 
signed as  such  on  appeal  from  the  judg- 
ment. Cravens  v.  Dewey,  18  Cal.  42;  Don- 
ahue V.  6allavan,48  Cal.  676;  Schroeder  v. 
Schmidt.  74  Cal.  460. 16  Pac.  Rep.  243.  In 
the  latter  case  this  court  said :  "An  error 
in  granting  a  nonsuit  is  an  error  in  law, 
and  should  bo  excepted  to  and  specified 
as  such.  Donahue  v.  Gallavan,  43  Cal. 
576;  Cravens  v.  Dewey,  13  Cal.  42.  It  can- 
not be  reviewed  on  the  ground  that  the 
evidence  is  InsufiBclent  to  sustain  the  de- 
cision. This  is  a  ground  for  the  review  of 
questions  of  fact,  not  of  law."  We  have 
no  donbt  of  the  correctness  of  these 
views.  A  motion  for  a  non'ult  admits 
the  truth  ol  plaintiff's  evidence,  and  every 
Inference  of  fact  which  can  be  properly 
drawn  therefrom,  and  the  question  thus 
presented  Is  as  purely  one  of  law  as  that 
which  would  arise  U, to  a  complaint  alleg- 
ing the  same  facts,  a  demurrer  should  be 
interposed  upon  the  ground  tbat  auch 
facts  were  insuflScientto  constitute  a  cause 
of  action. 

2.  The  evidence  was  sufllclent  to  show 
that  appellant  tendered  to  respondent  the 
balance  of  the  price,  which, by  the  terms  of 
the  agreement  alleged  in  the  cross-com- 
plaint, he  was  to  pay  for  the  land.  This, 
in  the  absence  of  any  proof  of  the  matters 
set  up  as  a  defense,  entitled  him  to  a  con- 
veyance. The  agreement  binds  the  re- 
spondent to  make  the  conveyance  "on  or 
before"  July  1, 1892,  provided  that  the  ap- 
pellant shall,  "on  or  before  that  day,  have 
paid  to  the  obligor"  theprlcenamed  there- 
in. This  provision  does  not  render  the 
present  action  by  appellant  for  a  specific 
performance  premature,  or  justify  the  re- 
spondent in  withholding  the  conveyance 
after  she  had  been  paid  or  tendered  the 
agreed  price  for  the  land.  The  true  mean- 
ing of  the  agreement  is  tbatapitellant  was 
to  have  until  the  dates  fixed  therein  with* 

'  Code  Civil  Proo.  Cal.  S  989,  subd.  1,  provides 
that  "an  exception  to  the  decision  or  verdict,  on 
the  ground  that  it  is  not  supported  by  the  evi- 
dence, cannot  be  reviewed  on  an  appeal  from  th« 
judgment,  unless  the  appeal  is  taken  within 
aiztjr  days  after  the  rendiuoa  of  the  judgmenk* 
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lu  which  t(i  make  the  ditferpnt  paynieats 
provided  for,  the  last  fallinK  due  on  July 
1, 1892,  but  might  at  Me  option  make  pay- 
mentaooner,  and  If  he  did  that  reapundent 
would  at  once  convey.  Upon  payment  or 
tender  of  the  purchase  price,  the  appellant 
became  in  equity  the  owner  of  the  whole 
estate  in  the  land  purchased,  and  entitled 
to  s  conveyance  of  the  legal  title. 

3.  The  nonsuit  of  plaintiff,  upon  motion 
of  defendant,  did  not  operate  as  a  dismiss- 
al of  the  action,  so  as  to  prevent  the  trial 
ot  the  issues  arising  opon  the  cross-com- 
plaint and  the  answer  thereto.  The  effect 
of  this  order  was  that  plaintiff  was  enti- 
tled to  no  relief  against  the  defendant  on 
acconnt  of  matters  alleged  In  the  com- 
plaint, bat  the  issues  made  by  the  cross- 
complaint  and  the  answer  thereto  still  re- 
mained, and  the  appellant  was  entitled  to 
have  them  tried  and  disposed  of.  This 
was,  in  effect,  so  held  in  Mott  v.  Mott,  82 
Cal.  419,  22  Pac.  Rep.  1140.  The  case  of 
Wood  V.  Ramond,  42  Cal.  644,  npon  which 
respondent  relies,  is  not  in  conflict  with 
this  view.  In  that  case  there  was  no 
cross-complaint,  and  what  was  there  said 
aboDt  an  order  of  nonsuit  being,  in  effect, 
a  dismissal  ot  the  action  does  not  apply 
here.  The  other  grounds  relied  upon  to 
emstalnthe  Judgmentdonot  require  special 
mention.  The  reversal  ot  the  judgment 
and  order  denying  appellant's  motion  tor 
a  new  trial  necessarily  compels  a  reversal 
of  the  order  denying  the  motion  for  tax- 
ation of  costs.  Judgment  and  orders  re- 
versed. 

We  concur:  Beattt,  G.  J.;  McFab- 
LAND,  J. 

M  Cal.  S23 

Smith  et  al.  v.  Phenix  Lvb.  Co.    (No. 

13,514.) 

(Supreme  Cowrt  <ff  Calif  omia.     Sept,  21,  1891.) 

IKSUBANCB — Conditions  of  Policy — Ceanob 

OF  FO8SE8SI0N  AND  TiTLB. 

Patting  a  lessee  in  possession  of  Insured 
property  under  a  contract  that  he  shall  buy  the 
property  on  the  expiration  of  his  lease,  or,  at  bis 
option,  at  any  time  during  its  continuance,  does 
not  violate  a  condition  of  the  policy  that  it  shall 
become  void  if  any  change  takes  place  in  the  title 
or  possession,  when,  on  application  for  the  insur- 
ance, the  building  was  in  process  of  erection,  un- 
tenanted, and  the  company  had  notice  of  tbe  con- 
templated lease  and  change  of  possession,  though 
not  of  the  agreement  to  convey  contained  in  the 
lease.    23  Pao.  Uep.  883,  reversed. 

In  bank.  On  rehearing.  For  former  re- 
port, see  28  Pae.  Rep.  883. 

Action  by  Smith  and  others  against  the 
Phenix  Iiisurancfi  Company  for  loss  under 
a  Are  policy.  Judgment  for  plaintiffs. 
Defendant  appeals.  Affirmed  on  rehear- 
ing. 

Beattt,  C.  J.  In  March,  1890,  we  made 
a  decision  In  this  case  reversing  the  judg- 
ment of  the  superior  court,  with  direc- 
tions to  enter  judgment  on  the  findings  in 
favor  of  the  appellant.  23  Pac.  Rep.  383. 
After  a  rehearing  of  the  case,  and  npon 
fuller  eousideration  ot  the  questions  In- 
volved, we  are  satisfied  that  our  former 
decision  was  erroneous,  and  that  the 
Judgment  of  the  superior  court  should  be 
afllrued.    The  act'.on  is  upon  a  fire  insur- 


ance policy.  Flaintiito  bad  judgment  in 
the  lower  court,  and  defendant  appealed 
from  the  judgment  alone,  claiming  that 
upon  the  facts  found  tbe  judgment  should 
have  been  in  its  favor.  The  policy  In  suit 
was  issued  in  August,  1887,  and  the  proi>- 
erty  insured  consisted  of  a  frame  building 
designed  for  an  hotel  or  boarding-house. 
The  defendant  was  advised  by  the  papers 
accompanying  the  application  for  insur- 
ance— which,  by  tbe  terms  of  the  policy, 
are  made  a  part  of  the  contract — that  the 
building  was  occupied  or  to  be  occupied 
by  a  tenant  (no  particular  tenant  being 
named)  for  botd  purposes ;  and  itlsfonnd 
by  the  court,  as  alleged  in  tbe  complaint, 
"that  before  said  insurance  was  effected 
defendant  had  full  knowledge  that  said 
building  was  built  by  plaintiffs  for  tbe 
purpose  of  renting  tbe  same  for  a  board* 
Ing  and  lodging  house,  and  was  to  be  oc- 
cupied by  the  tenant  ot  the  plaintlOs,  tbe 
said  building  not  being  at  that  time  fully 
completed  aud  furnished."  After  the  in- 
surance was  effected  and  the  bnilding 
completed,  the  plaintiffs,  on   December  24, 

1887,  by  a  written  lease,  demised  the  in 
sured  premises  to  one  J.  D.  Stewart  for  a 
term  of  five  years,  ut  a  fixed  rent,  payable 
monthly.  The  lease  also  contained  stipu- 
lations binding  the  plaintiffs  to  put  in 
certain  furniture,  consisting  ot  carpets, 
cooking  range,  gas-fixtures,  etc.,  and  bind- 
ing Stewart  to  put  in  other  necessary 
furniture.  It  was  agreed  that  the  build- 
ing and  furnitu  should  be  properly  in- 
sured for  the  benefit  of  the  partlee  as 
their  interest  might  appear,  and  that 
Stewart,  tbe  lessee,  should  pay  one-boU  of 
the  expense  of  Insuring  the  building  and 
the  entire  expense  ot  Insuring  the  furni- 
ture. It  was  further  agreed  as  follows: 
"Said  party  of  the  second  part  [Stewart] 
may  at  any  time  daring  said  term  of  five 
years  purchase  said  hotel,  lots,  and  prem- 
ises for  the  sum  of  twenty-five  thousand 
dollars  cash,  and  likewise  purchase  said 
carpets,  gas-fixtures,  and  range  at  cost 
price.  It  is  further  agreed  that  said  par- 
ty of  the  second  part  will  purchase  said 
hotel,  lots,  and  premises  on  or  t>efore  five 
years  from  this  date  for  the  sam  ot  f  25, 
000,  together  with  said  carpets,  gas-fixt- 
ures, and  range  at  their  cost  price."  The 
defendant  had  no  notice  of  these  stipula- 
tions for  purchase  and  sale  of  the  proper- 
ty. Under  this  lease  and  agreement  Stew- 
art entered  into  possession  of  the  in- 
sured premises,  and  so  continued  until  tbe 
destruction  of  the  hotel  by  fire  in  April, 

1888.  The  plalnti&s  thereafter,  upon  dne 
notice  and  proofs  ot  loss,  demanded  pay- 
ment ot  the  policy,  which  was  refused  by 
the  defendant.  Hence  this  action,  which 
is  defended  on  the  ground  of  an  al- 
leged violation  by  plaintiffs  of  the  follow- 
ing conditions  of  the  policy:  "Iftbeprop' 
erty  be  sold  or  transferred,  (in  whole  or  in 
part,)  or  upon  the  commencement  ot  fore- 
closure proceedings  against,  or  a  sale 
under  a  deed  of  trust,  or  the  existence 
ot  a  judgment  lien,  or  tbe  issue  or  levy  ot 
an  execution  against  any  kind  ot  property 
herein  described ;  or  if  tlie  property  be  as- 
signed under  any  bankrupt  or  insolvent 
la  w,  or  any  change  tnkes  place  in  the  title 
orposDeanion,  (except  in  caseot  succession 
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by  reason  of  tbe  death  of  the  assured,) 
■whether  by  legal  process  or  Judicial  de- 
cree, or  voluntary  transfer,  aBsignnient, 
or  conveyance;  or  if  the  title  or  posses- 
sion shall  be  changed  from  any  cause 
whatsoever;  or  U  this  policy  shall  be  as- 
signed  before  a  loss,  withont  the  consent 
of  the  company  indorsed  hereon, — this 
policy  shall,  in  each  and  every  instance. 
Devoid."  The  passages  which  we  have 
italicized  are  those  to  which  attention  is 
particularly  directed ;  the  claim  of  appel- 
lant being  that  tbe  lease  and  agreement 
of  sale,  and  Stewart's  possession  tiiereun- 
der,  wrought  a  change  both  in  the  title 
and  possession  of  the  property  insured,  in- 
volving a  forfeiture  by  plaintiffs  of  all 
rights  under  the  policy. 

In  their  argument  at  the  rehearing  coun- 
sel for  ax^peilant  took  the  position,  for  the 
first  time,  that  possession  by  Stewart,  un- 
der tbe  lease  and  as  a  tenant  merely,  with- 
out regard  to  tbe  contract  of  sale,  was  a 
violation  of  the  provision  of  tbe  policy 
against  aciiange  of  possession.  Butclear- 
ly  this  position  cannot  be  maintained,  in 
view  of  the  statement  made  in  tbe  appli- 
cation upon  which  the  policy  rvaa  issued, 
to  the  effect  that  the  bnilding  was  to  be 
occupied  by  a  tenant  for  hotel  purposes; 
and  the  fact  found  by  the  court  that  de- 
fendant had  full  knowledge,  before  issuing 
the  policy,  of  the  purpose  for  whicb  the 
building  was  being  constructed,  and  that 
It  was  to  be  occupied  by  a  tenant.  Occu- 
pancy of  the  Identical  character  contem- 
plated by  the  policy  was  not  a  change  of 
possession.  The  issuance  of  tbe  policy 
was  an  express  consent  to  possession  by 
a  tenant,  and,  since  no  particular  tenant 
was  named,  it  was  a  consent  to  occu- 
pancy by  any  tenant  selected  by  the  as- 
sured, subject,  of  course,  to  revocation  by 
canceling  the  policy  and  returning  the 
premium  if  an  objectionable  tenant  was 
selected. 

Tbe  real  and  only  question  in  tbe  case  is 
whether  the  contract  of  sale  embraced  in 
tbe  lease,  or  superadded  to  it,  wrought  a 
change  in  the  title  to  the  insured  premises 
within  tbe  meaning  of  the  policy,  or  im- 
parted to  the  possession  of  Stewart  a 
character  materially  different  from  the 
possession  of  a  tenant.  Upon  this  ques- 
tion we  held  in  our  former  decision,  in  ac- 
cordance with  the  contention  of  appel- 
lant, that  Stewart,  by  taking  possession 
Of  theinsured  premises  undertbe  lease  and 
agreement  of  December  24, 1887,  not  only 
acgnired  the  right  but  became  absolutely 
bound  to  complete  tbe  purchase;  that 
henceforth  tbe  buildings  were  at  bis  risk ; 
that  if  they  were  destroyed  the  loss  would 
be  his  alone,  because  be  was  obliged  at 
tbe  expiration  of  his  term  as  tenant,  upon 
tender  of  a  deed  for  the  land  without  tbe 
buildings,  to  pay  tbe  full  contract  price  of 
f 25,000.  From  this  it  necessarily  followed 
that  Stewart,  from  the  time  of  taking  pos- 
session, acquired  an  Insurable  interest 
equivalent  to  the  value  of  tbe  buildings, 
and  that,  if  plaintiffs  could  collect  the  in- 
surance and  keep  it,  they  would  be  paid 
twice  over  for  the  buildings,  so  that  the.y 
would  have  a  direct  interest  in  their  de- 
struction. Of  course,  upon  these  premines, 
it  was  impossible  to  avoid  the  conclusion 


that  tbe  effect  of  the  transaction  with 
Stewart  was  to  work  a  change  in  the  title 
not  merely  nominal  and  technical,  but 
substantial  and  material  to  the  risk,  and 
neceBsariiy  violative  of  tbe  conditions  of 
the  policy.  But  on  a  fuller  consideration 
of  the  case  we  are  satisfied  that  the  an- 
thorities  cited  in  our  opinion  and  in  the 
briefs  of  counsel  did  not  warrant  us  in 
holding  that  under  the  circumstances  of 
this  case  Stewart,  by  taking  possession 
under  the  lease  and  contract  of  December 
24, 1S87,  became  absolutely  bound  to  com- 
plete tbe  purchase  of  the  premises  at  the 
expiration  of  his  term,  notwithstanding 
the  previous  destruction  of  the  buildings. 
Therecan  be  no  question  that  under  such  a 
contract  the  equitable  title  to  tbe  land,  as 
between  the  vendor  and  vendee,  is  in  the 
latter.  This  is  a  familiar  doctrine  of  eq- 
uity, based  upon  the  principle  that, for  tbe 
prevention  of  fraud  and  the  enforcement 
of  the  Just  rights  of  the  parties,  equity 
will  deem  that  to  be  done  which  ought  to 
bedone.  The  maxim  is  applied  most  fre- 
quently in  actions  by  the  vendee  for  specific 
performauceof  the  contract, orin  aid  of  his 
defense  when  the  vendor  is  seeking  to  re- 
cover possession  of  the  land  upon  bis  legal 
title.  Laftan  v.  Naglee,9  Cnl.  663 ;  De  Butte 
V.  Muldrow.  16  Cal.  505;  Hall  v.  Center,  40 
Cal.  63;  Dowd  v.  Clarke,  54  Cal.  48;  King  v. 
Ruckman,  21  N.  J.  £q.  599. 

Decisions  almost  innumerable  to  the 
same  effect  might  be  cited  from  the  reports 
of  this  and  other  states,  but  they  do  not 
decide  the  question  involvea  in  this  case. 
There  is  a  wide  distinction  between  tbe 
proposition  that  the  vendee  in  possession 
under  an  executory  contract  of  sale  may 
maintain  tbe  possession  against  the  ven- 
dor as  long  as  be  performs  bis  part  of  the 
agreement,  and  upon  full  compliance  may 
enforce  specific  performance  of  the  ven- 
dor's contract  to  convey  the  legal  title, 
and  the  proposition  here  contended  for, 
viz.,  that  the  vendor  in  sucb  a  contract, 
notwithstanding  the  destruction  of  the 
subject  of  the  contract,  in  whole  or  in  part, 
before  tbe  date  stipulated  for  payment  and 
conveyance,  and  his  consequent  luability 
to  make  a  conveyance  of  that  for  which 
the  vendee  has  bargained,  may  neverthe- 
less compel  the  vendee  to  pay  the  whole 
contract  price  in  exchange  for  a  fraction 
of  the  property  sold.  When  we  come  to 
make  a  critical  examination  of  the  cases 
cited  to  this  point,  and  pspeeialiy  the  cases 
in  which  the  precise  questions  we  are  con- 
sidering are  directly  involved,  we  find  that 
they  lend  a  very  slight  support  to  the  ap- 
pellant's contention.  In  the  case  of  Me- 
Kecbnle  v.  Sterling,  48  Barb.  830,  the  doc- 
trine is,  it  is  true,  carried  to  an  extreme 
degree;  but  the  authorities  cited  in  sup- 
port of  that  decision  are  not  in  point,  and 
the  reasoning  by  which  they  are  made  to 
support  the  decision  is  very  unsatisfactory. 
In  Richter  v.  Selin,  8  Serg.  &  R.  439,  tbe 
supreme  court  of  JPennsylvanla  use  this 
language:  "Where  a  contract  Is  made  for 
tbe  sale  of  land,  equity  considers  the  ven- 
dee as  tbe  owner  of  the  estate  sold,  and 
the  purchaser  as  a  trustee  for  the  vendor 
for  the  purchase  money.  So  niucb  is  tbe 
vendee  considered  in  contemplation  of 
equity  as  actually  seised  of  the  estate  that 
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be  mast  bear  any  loss  tbat  may  happen 
to  the  estate  between  the  agreement  and 
the  conveyance,  and  he  will  be  entitled  to 
any  benefit  which  may  accrue  to  It  In  the 
Interval,  because  by  the  contract  he  is  the 
owner  of  the  premises  to  every  intent  and 
purpose  In  equity."  But  this  was  said  a.r- 
guendo  in  deciding  a  case  where  the  point 
was  not  directly  involved,  and  the  propo- 
sition, true  enough  in  general,  and  in  its 
application  to  the  circumstances  of  that 
case,  was  stated  In  its  most  unqualified 
form,  and  without  regard  to  the  special 
circumstances  which  in  many  cases  ren- 
der it  Inapplicable.  Similar  statements  ot 
the  same  doctrine  are  to  be  found  in  some 
ot  the  Insurance  cases  hereinafter  referred 
to,  with  reference  to  most  of  which  It  was 
correctly  applied,  as  we  shall  see.  Bat  we 
shall  also  see  that  the  doctrine  has  its  rea- 
sonable limitations,  and  that  this  is  one 
of  the  cases  to  which  it  cannot  be  applied 
without  doing  the  wrong  and  Injustice 
which  It  was  designed  to  prevent.  In  the 
case  of  Wells  v.  Oalnan,  107  Mass.  514,  the 
facts  were  that  the  plaintiff  agreed  to  sell 
the  defendant  a  farm,  and  the  defendant 
agreed  to  huy.  On  the  day  previous  to 
that  fixed  for  the  payment  and  convey- 
ance, the  buildings  on  the  farm  were  de- 
stroyed by  Are.  The  plaintiff  tendered  a 
conveyance  in  pursuance  of  the  contract, 
and  demanded  payment  of  the  purchase 
price,  which  being  refused,  he  sued  for 
damages.  It  was  held  that  he  could  not 
recover,  because  by  reason  of  the  destruc- 
tion of  the  buildings  he  was  unable  to 
comply  with  the  contract  on  his  part.  It 
Is  true  the  vendee  had  not  taken  posses- 
sion, and  the  court  found  It  necessary  to 
distinguish  the  cases  in  which  lessees  in 
possession  had  been  held  Hhble  on  their 
covenant  to  pay  rent  or  make  repairs  not- 
withstanding the  destruction  of  tenements 
by  tire  during  the  term.  In  those  cases  it 
was  said  the  liability  of  the  defendant  re- 
sulted from  the  fact  that  the  lessors  had 
fully  complied  with  their  contracts,  while 
in  the  case  under  consideration  the  plain* 
tiff  was  unable  to  do  so.  There  can  be  no 
doubt  of  the  soundness  ot  this  distinction, 
and  no  difficulty,  we  think,  in  showing 
that  it  applies  to  the  present  case.  In  the 
earlier  Massachusetts  case,  (Thi>mpson  v. 
Gould,  20  Pick.  184,)  it  was  applied  where 
the  defendant  was  in  possession  and  had 
paid  the  purchase  price  for  the  purpose  of 
sustaining  his  right  to  recover  back  the 
money  paid.  In  that  case  the  agreement 
of  purchase  and  sale  was  by  parol,  bat  the 
plaintiff  paid  at  different  dates  the  whole 
purchase  price,  and  got  receipts  in  writ- 
ing specifying  the  purpose  of  the  payments, 
and  he  had  entered  into  posseHsion  of  the 
house.  Clearly,  under  the  circumstances, 
he  bad  put  himself  in  a  position  to  enforce 
specific  performance  of  the  contract  to 
convey,  and  was  the  owner  of  the  equita- 
ble title.  But,  before  any  conveyancewas 
tendered,  the  house  was  destroyed  by  fire, 
and  the  plaintiff  sued  in  assampsit  for  the 
money  paid.  In  a  well-considered  opinion 
the  court  held  that  he  was  entitled  to  re- 
cover back  the  money  on  account  of  fall- 
nre  of  consideration.  It  was  conceded 
that  the  contract  of  the  vendor,  though 
by  parol,  could,  under  the  circuuistaaces, 


have  been  specifically  enforced,  bat  It  was 
denied  that  it  could  have  been  enforced 
against  the  vendee  after  destruction  of  the 
house.  It  may  be  said  that  in  this  decis- 
ion themere  legal  rights  of  the  parties  were 
regarded,  and  that  the  court  could  not 
act  upon  the  equitable  doctrine  for  want 
of  Jurisdiction;  but  It  will  be  seen  that 
the  equitable  doctrine  was  discussed  in  the 
opinion,  und  its  reasonable  limitations 
pointed  out.  What  those  limitations  are 
it  is  not  necessary  that  we  should  con- 
sider exhaustively.  For  the  purpose  of 
this  decision,  It  is  suflBcient  to  say  that  no 
case  has  been  cited,  and  we  have  discov- 
ered none,  In  which  the  vendee  has  been 
Iteld  bound  to  pay  the  purchase  price 
where  a  valuable  part  ot  the  property  has 
been  destroyed  before  the  dsy  fixed  for 
payment  and  conveyance,  unless  he  has 
taken  possession  under  the  contract  of 
sale,  or  has  the  right  to  such  possession 
under  the  contract  before  the  occurrence 
of  the  loss.  Now,  in  this  case,  it  is  to  be 
remembered  that  the  agreement  between 
plalatiffs  and  Stewart  consisted  of  a 
lease,  for  a  term  of  five  years,  reserving  a 
rent  payable  monthly  In  money,  a  stipula- 
tion giving  Stewart  the  privilege  of  pur- 
chasing at  $25,000  at  any  time  during  the 
term,  and  the  contract  binding  him  to  pur- 
chase at  925,000  at  the  end  of  the  term. 

In  considering  the  question  before  us  we 
may  lay  out  of  view  the  stipulation  giv- 
ing Stewart  the  privilege  of  purchasing, 
for  clearly  he  was  not  thereby  bound  to 
take  the  property  and  pay  for  it,  even  If 
It  remained  whole  and  intact.  To  deter- 
mine the  character  of  his  possession  with 
reference  to  the  extent  ot  his  liability  up- 
on his  agreement  to  purchase,  the  con- 
tract is  to  be  viewed  as  if  it  consisted 
merely  of  the  lease  and  the  agreement  to 
purchase.  Would  Stewart,  entering  under 
such  a  contract,  at  the  beginning  of  tlie 
terra  demised,  be  deemed,  for  the  purpose 
of  enforcing  a  most  ine'iuitable  liability, 
to  have  entered  and  to  he  holding  under 
his  contract  of  purchase?  Clearly  he 
would  not,  if  his  possession  could  be  re* 
ferred  to  either  theleaseor  the  contract  as 
distinct  from  the  other;  for  there  can  be 
no  doubt  that  during  the  term  of  the  lease 
he  would  hold  under  that.  His  right  to 
remain  In  possession  would  depend  on  his 
payment  ot  rent  and  performance  of  other 
covenants  of  the  lease,  and  would  be  de- 
termined by  failure  so  to  pay  and  per- 
form. And  we  think  that, for  the  purpose 
of  determining  his  liability  under  his 
agreement  to  purchase,  in  case  of  destruc- 
tion of  a  material  part  of  the  property 
sold  prior  to  the  time  for  payment  and 
conveyance,  this  distinction  between  the 
lease  and  agreement  ought  to  be  made. 
It  la  reasonable  and  equitable,  and  not 
opposed  to  any  anthorlty  cited,  unless 
the  case  in  48  Barb.,  above  referred  to, 
should  be  deemed  an  authority  against  It. 
If  so,  we  can  only  say  that  we  think  that 
case  goes  to  an  unreasonable  length,  and 
that  it  ought  not  to  be  followed.  On  the 
contrary,  we  think  the  best-considered 
cases  warrant  us  In  holding  that  the  lia- 
bility of  Stewart  npon  his  agreement  to 
purchase  ended  with  the  destruction  of 
the  hotel ;  that  It  was  never  at  his  risk. 
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but  was  always  at  the  «ole  risk  of  the 
platntiffe.  But  appellant  contends  that 
even  on  this  view  there  was  a  change  of 
title  and  puRBeeslon  within  the  meaning 
of  the  policy,  and  he  cites  a  number  of 
cases  to  sustain  the  proposition  that  the 
equitable  ownership  of  a  vendee  under  a 
contract  of  purchase  constitutes  a  sole, 
absolute,  and  unconditional  ownership, 
and  consequently  that  the  vendor  cannot 
also  betliesole,  absolute,  and  uncondition- 
al owner.  A  review  of  these  cases,  how- 
ever, will  show  that  they  differ  essentially 
from  the  case  in  hand.  In  the  case  of 
Hough  V.  Insurance  Co.,  29  Conn.  10,  the  le- 
gal title  to  the  property  Insured  was  in  a 
trustee,  who  held  It  as  security  for  about 
$1,(500,  subject  to  which  Incumbrance  the 
plaintiff  and  two  others  owned  the  equi- 
table title  in  equal  shares.  The  plaintiff 
bought  out  bis  co-owners,  agreeing  to  pay 
each  the  sum  ol  f  1,000  for  bis  interest,  and 
be  bad  paid  on  his  purchase  9500  to  one, 
and  9700  to  the  other.  He  bad  also 
taken  possession  of  the  land,  and  erected 
a  dwelling  thereon,  at  a  cost  of  92,700, 
and  was  to  receive  a  conveyance  from  the 
trnstee  upon  the  payment  of  the  sum  se- 
cured to  him  on  the  property.  Under 
these  circumstances,  the  court  held  that 
It  was  not  a  misrepresentation  on  the 
part  of  plaintiff  in  applying  for  Insurance 
to  state  that  the  property  was  his.  And 
it  was  also  held  that  his  Interest  in  the 
property  was,  within  the  meaning  of  the 
policy,  an  absolute  Interest,  because  he 
could  by  no  contingency  be  deprived  of  it 
except  by  his  own  consent.  No  doubt  this 
ease  was  correctly  decided.  The  plaintiff, 
by  i^ason  of  his  original  interest  in  the 
property,  his  payment  to  his  co-owners  up- 
on the  purchase  ol  their  interests,  and  the 
money  be  had  expended  in  Improvements 
on  the  property.  Independent  of  his  agree- 
ment to  purchase,  had  bound  himself  to 
do  so,  and  he  was  the  only  person  who 
could  suffer  loss  by  destruction  of  the 
property.  It  was  his,  therefore,  absolute- 
ly, in  every  sense  of  the  word  material  to 
the  risk.  And  the  decision  was  In  line 
with  hundreds  of  others  in  which  the 
courts  every  where  have  refused  to  defeat 
recovery  upon  insurance  policies  by  giving 
effect  to  the  literal  terms  of  clauses  ol  for- 
feiture. Such  clauses  are  always,  and 
Justly,  construed  with  the  utmost  strict- 
ness against  the  insurer,  and  always  with 
reference  to  their  only  legitimate  object,  i. 
e..  the  protection  ol  the  Insurer  against 
risks  that  are  materially  different  from 
those  which  he  has  undertaken.  The 
cases  of  Insurance  Co.  v.  Wilgus,  88  Fa. 
St.  107;  Chandler  v.  Insurance  Co.,  Id. 
228;  Insurance  Co.  v.  Dyches,  56  Tex.  666; 
Swift  V.  Insurance  Co.,  18  Vt.  818;  and 
Oaylord  v.  Insurance  Co.,  40  Mo.  16,— are 
all  substantially  like  the  Connecticut  case, 
and  the  decisions  rest  upon  the  same 
ground.  In  every  instance  the  vendee  bad 
made  large  or  complete  payments  upon 
bis  purchase,  or  valuable  impnjvemcnts, 
or  both.  In  other  words,  he  had  given 
bonds  to  complete  it,  so  that  the  loss 
must  necessarily  fall  upon  him  in  case  of 
destruction  of  buildings. 

The  case  of  Pavldson  v.  Insurance  Co., 
71  Iowa,  632,  33  K.  W.  £ep.  514.  upon   the 


authority  ol  which,  principally,  our  for- 
mer decision  herein  was  based,  was  an- 
other of  the  same  sort.  There  the  vendee 
liad  entered  Into  possession  of  a  small  farm 
under  a  contract  to  purchase  It  for  9400, 
upon  which  950  was  to  be  paid  in  cash. 
Prior  to  the  sale  the  vendor  bad.  as  in 
this  case,  procured  Insurance  on  a  build- 
ing on  the  farm.  After  the  sale  the  build- 
lug  was  destroyed  by  fire,  and  the  vendor 
sued  on  the  policy.  The  defense  was 
breach  of  a  condition  of  the  policy  against 
any  sale  or  conveyance  of  the  property  by 
the  insured.  The  defense  was  sustained  on 
the  ground  that  there  W6W  a  sale  of  the 
property.  This  ruling  was  clearly  op- 
posed to  the  decision  of  the  supreme  court 
of  Maryland  in  Insurance  Co.  v,  Kelly,  32 
Md  421,  and  to  other  decisions  cited  In 
thedissentlng  opinion.  It  was  rested  also 
upon  the  false  assumption  that  If  the 
plaintiff  could  collect  the  insurance  be 
could  also  collect  the  full  purchase  price 
of  the  building  from  his  vendee,  which 
would  be  holding,  in  effect,  that  the  de- 
fendant remained  bound  by  the  policy  aft- 
er It  became  the  interest  of  the  assured  to 
destroy  the  property.  But  upon  the  doc- 
trine of  equity  that  the  vendee  In  posses- 
sion is  the  equitable  owner  of  the  proper- 
ty, and  the  vendor  merely  his  trustee  of 
the  legal  title,  the  money  collected  by  the 
plaintiff  on  the  policy  would  have  been 
held  in  trust  for  the  vendee,  and  applied 
on  the  purchase  price,  (Reed  v.  Lukens, 
44  Pa.  St.  202;)  so  that  in  fact  the  plaintiff, 
even  if  be  hud  been  beid  entitled  to  re- 
cover on  the  policy,  could  have  no  inter- 
est In  the  destruction  of  the  property. 
And  so  In  this  case,  even  If  Stewart  could 
be  held  bound  by  his  contract  of  purchase 
alter  the  fire,  the  plaintiff  could  gain  noth- 
ing by  collecting  the  amount  of  the  policy. 
This,  however,  would  be  no  answer  to  the 
objection  of  defendant  that  the  title  was 
changed  In  a  sense  material  to  the  risk ; 
for  to  bold  that  the  plaintiff  could  collect 
the  insurance  for  the  benefit  of  his  vendee 
would  convert  the  transaction  Into  a 
virtual  assignment  of  the  policy,  which 
can  never  be  done  without  the  consent  of 
the  insurer.  We  do  not,  therefore,  rest 
our  decision  in  any  degree  upon  the 
ground  that  the  plaintiffs  could  not  pos- 
sibly have  derived  an  advantage  from  the 
destmction  of  the  hotel,  and  have  only  al- 
luded to  the  matter  for  the  purpose  of  call- 
ing attention  to  the  false  quantity  in  the 
reasoning  of  the  Iowa  supreme  court  in 
the  case  cited  in  support  of  our  former 
decision.  The  cases  of  Insurance  Co.  v. 
Dunham,  117  Pa.  St.  460, 12  Atl.  Rep.  668, 
and  Elliott  v.  Insurance  Co.,  117  Pa.  St. 
648. 12  Atl.  Rep.  676,  cited  on  the  rehear- 
ing, are  essentially  like  the  other  cases 
cited  to  the  same  point,  which  we  have  al- 
ready considered.  We  conclude  that  there 
was  in  this  case  no  change  of  title  or  pos- 
session material  to  the  risk,  and  that  the 
judgment  of  the  superior  court  on  the 
facts  found  was  correct.  In  reaching  this 
conclusion  we  have  not  overlooked  the 
argument  based  upon  the  fact  that  Stew- 
art agreed  to  pay  one-half  of  the  pre- 
mium on  the  Insurance  of  the  hotel.  That 
agreement  is  evidently  one  of  the  terms 
of  the  lease,  aa  contradislingcished  Irom 
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the   agreeuient    to    purchase.    The  judg- 
ment ia  afSrmed. 

We  cuncur:    Patebson,  J.;  Harbison, 
J.;  Db  Haven,  J.;  Garoutte,  J. 

McFa  ELAND,  J.    I  concur  In  the  order  of 
afSrniaoce. 


Smith  et  cU.  v.  Pennstltania  Fibb  Iks.  Co. 
(No.  13,615.) 

Saub  v.  American  Fibb  Ins.  Co.    (No.  13,516.) 

(Supreme  Court  of  California.    Sept  21,  1891.) 

In  bank.  On  rehearing.  For  former  report, 
Bee  23  Pac.  Rep.  385. 

Actions  against  the  Pennsylvania  Fire  Insur- 
ance Company  and  the  American  Fire  Insurance 
Company,  respectively,  for  loss  under  fire  poli- 
cies. Judgment  for  plaintiff.  Defendants  appeal. 
Affirmed  on  rehearing. 

Per  Curiam.  These  cases  being  in  all  material 
respects  the  same  as  Smith  v.  Insurance  Co.,  27 
Pac.  Rep.  788.  (this  day  decided,)  and  for  the 
reasons  given  in  the  opinion  in  that  case  the 
judgments  are  aiSrmed. 


«1  Cal.  358 
Fredkrick  et  a/,  v.  Dickey.    (No.  14,015.) 

(Supreme  Court  of  California.     Sept.  23,  1891.) 
Adverse  Possession— Fa tmbnt  of  Taxes— Lo- 
cation OF  Water-Rioht— Evidence. 

1.  Where  a  mill- owner  claimed  adverse  pos- 
session Of  a  water-ditch  appurtenant  to  his  mill, 
and  of  a  right  of  way  therefor  over  adjoining 
property,  for  a  period  exceeding  five  years,  and 
his  land  was,  during  one  year  of  that  period, 
mortgaged  for  more  than  its  value,  his  failure  to 
show,  in  an  action  to  enjoin  his  neighbor  from 
interfering  with  the  ditch,  that  he  paid  the 
taxes  on  the  mill  property  or  on  the  ditch  for 
that  year,  is  immaterial  under  Code  Civil  Froo. 
Cal.  J  326,  which  provides  that  one  claiming  ad- 
verse possession  of  "land"  must  show  that  he 
has  paid  all  the  taxes  thereon;  since,  strictly 
speaking,  no  tax  was  levied  on  the  "land"  for 
that  year,  even  if  "land"  bo  held  to  include  such 
easement,  which  is  doubtful. 

2.  A  notice  of  the  location  of  the  water-right, 
made  by  the  mill-owner's  grantor  15  years  before 
the  commencement  of  the  action,  was  admissible 
as  evidence  of  an  adverse  claim,  though  the  lo- 
cation was  not  made  in  accordance  with  the  pro- 
visions of  the  Code. 

In  bank.  Appeal  from  superior  court, 
San  Bernardino  county;  C.  W.  C.  Uow- 
ei.l.  Judge. 

Action  (or  an  Injunction  by  A.  Frederick 
and  another  againsi  one  Dickey.  Judg- 
ment for  plaintiffs.  Defendant  appeais. 
Afflrnicd. 

W /iters  &  Gird,  for  appellant.  Goodcell 
&  Leonard  and  Ezra,  Crossman,  for  re- 
spondents. 

McFarland,  J.  This  action  was  brought 
to  enjoin  defendant  from  destroying  or  in- 
terfering with  a  certain  water-ditch,  a 
portion  of  which  runs  through  defendant's 
land.  Judgment  went  for  plaintiffs,  and 
defendant  appeals. 

The  court  found  that  plaintiffs  and  their 
grantors,  for  10  years  next  before  the 
commencement  of  the  action,  were  the 
owners  of  a  certain  mill;  that  said  vrater- 
dltch  and  right  of  way  for  the  same  were 
appurtenant  to  said  mill,  and  used  solely 
for  the  purpose  of  operating  the  same; 
and  that  plaintiffs  and  cheir  grantors  tor 


10  years  had  been  in  the  open  and  adverse 
possession  of  said  ditch  and  right  of  way, 
except  that  such  use  and  possession  of  the 
same  where  it  crosses  defendant's  land 
was  adverse  only  after  October  19, 1881, 
which  was  about  seven  years  before  the 
commencement  of  the  action. 

We  Hpe  nothing  iu  the  objections  to  the 
introduction  of  thedeeds  marked  Exhibits 
"  A  "  and  "B. "  Neither  was  the  objection 
to  the  introduction  of  a  notice  of  location 
of  the  water-right  made  by  plaintiffs'  gran- 
tor, Matthews,  made  in  1873,  a  good  one. 
AVhether  or  not  the  location  was  made  in 
accordance  with  the  provisions  of  the 
Code,  it  was  admissible  as  evidence  tend- 
ing to  show  an  adverse  claim,  for  which 
purpose  alone  It  was  offered.  See  Coon- 
radt  V.  Hill,  79  Cnl.  5s)3,  21  Pac.  Rep.  1U99. 

The  real  question  in  the  case  is  whether 
ornot  plaintiffs  and  their  grantors  held 
the  ditch,  wat«>r-rigl)t,  and  right  of  way 
over  defendant'is  land  adversely  to  defend- 
ant and  hlH  grantors;  and  a  discussion  of 
this  questiim  here  would  simply  be  a  re- 
view of  the  evidence.  The  evidence  clearly 
shows  that  plaintiffs  and  their  grantors 
Vkere  in  the  possession  and  useof  the  ditch 
for  a  much  longer  period  than  the  one 
found  by  the  court,  some  of  the  wltnesse* 
putting  it  at  16  years.  Appellant  con- 
tends that  during  this  long  period  it  was 
held  and  used  merely  under  a  parol  license, 
revocable  at  any  time  by  appellant  or  his 
grantors;  while  respondents  contend  that 
it  was  held  under  a  grant,  which, although 
at  first  invalid,  because  not  In  writing, 
ripened  Into  title  by  adverse  user,  having 
always  been  held  under  claim  of  title. 
And  while  on  this  issue  the  evidence  was, 
uo  doubt,  somewhat  conflicting,  it  was 
amply  sufficient  to  justify  the  flndlDg  of 
the  court. 

Upon  the  question  of  adverse  possession 
appellant  Invokes  section  325,  Code  Civil 
Proc,  which  provides  that  one  claiming 
adverse  possession  of  land  must  show  that 
he  has  paid  all  taxes  assessed  upon  said 
land.  It  is  doubtful  if  the  word  "land," 
as  used  in  that  section,  was  intended  to 
have  any  other  than  its  common  meaning. 
In  some  legal  connections  It  is,  no  doubt, 
used  as  co-extensive  with  "real  property," 
but  primarily  it  means  "the  soil  or  a  por- 
tion of  the  earth's  crust. "  The  sections  of 
the  Code  upon  the  subject  ol  adverse  pos- 
session which  precede  section  825— except 
sections  324  and  327.  which  are  immediate- 
ly connected  with  It — all  use  the  more  gen- 
eral words,  "real  property, "" real  estate," 
or  "property;"  but  section  825  and  the 
two  preceding  sections  use  the  word 
"land,"  and  s[)eak  of  methods  of  adverse 
holding  which  apply  only  to  land  in  its 
common  meaning,  as  "cultivated,"  and 
"protected  by  a  substantial  Inclosure, " 
and  used  "for  purposes  of  husbandry,  or 
for  pasturage. "  In  the  very  section  826 
Jt  is  first  provided  that,  in  order  to  con- 
stitute adverse  possession,  land  is  deemed 
to  have  been  possessed — "First,  when  it 
has  been  protected  by  a  substantial  in- 
closure; second,  when  it  has  been  usually 
cultivated  or  Improved ; "  and  then  it  pro- 
vides that  the  possession  shall  not  be  con- 
sidered adverse  unless  "'the  Innd'  has 
been  occupied,"  etc.,  "and  the  claimant 
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shall  have  paid  the  taxes  levied  npon  such 
land."  It  is,  ttaeretore,  not  at  all  clear 
that  the  section  was  intended  to  apply  to 
mere  easements  or  appurtenant  rights. 
But,  waiving  that  question,  the  water 
ditch  and  rij^ht  h^re  involved  were  appur- 
tenant to  the  mill  property,  and,  in  our 
opinion,  an  intimatea  in  Coonradt  v.  Hill, 
supra,  should  be  considered  as  included  in 
the  assessment  of  the  latter.  It  was, 
however,  during  some  years  assessed  sep- 
arately; but,  whether  assessed  separate- 
ly or  not,  all  the  taxes  assessed  were  paid 
by  plaintiffs  and  their  grantors  each  year 
from  1878  to  1888.  (when  this  action  was 
commenced,)  inclusive,  unless  the  year  1884 
is  to  be  deemed  an  exception.  The  facts 
as  to  1884  are  that  in  that  year  the  proper- 
ty was  mortgag:ed  to  an  amount  exceed- 
ing its  value,  and  there  was  no  tax  to  be 
ptiid  by  the  owner.  We  do  not  think,  as 
contended  by  appellant,  that  respondent 
has  lost  his  right  as  an  adverse  claimant 
because  be  does  nut  show  affirmatively 
that  the  mortgagee  had  paid  the  tax  that 
year  on  the  mortgage.  Htrletly  speaking, 
there  was  no  tax  levied  on  "the  land" 
within  the  letter  of  said  section  325,  (what- 
ever meaning  we  attach  to  "land"  as 
there  used ;)  and,  it  that  section  be  broad- 
ly construed  as  requiring  the  payment  of 
taxes  by  an  asserted  adverse  claimant  as 
evidence  of  thebooA  Ades  of  his  claim,  then 
certainly  respondent  and  bis  grantors 
were  within  the  spirit  and  intent  of  the 
provision.  The  judgment  and  order  de- 
nying a  new  trial  are  affirmed. 

We  concur :  De  Haven,  J . ;  Sharpstein, 
J.;  Harbison,  J.;  Garouttb,  J.;  Pater- 
BON,  J. 

M  Cal.  363 

Scballert-Oawaui.  Lumbkr  Co.  et  b1.  v. 

Neal  et  aJ.    (No.  1S,»9U.) 
(Supreme  Court  af  Calif ornta.    Sept  2i,  1391.) 

MBOBANICS'  LIEKB— BRFOKOBHXNT— FOBFBITUim 
OF  LiBN. 

1.  In  an  action  to  enforce  a  lieo  for  materials 
famished  to  a  contractor  who  was  building  a 
house  lor  defendants,  tbe  court  found  that  the  con- 
tractor delivered  acheck  to  plaintiffs'  agent,  tak- 
ing a  receipt  therefor,  and  requested  the  agent 
to  apply  the  proceeds  to  materials  furnished  by 
plaintilta  on  a  building  then  being  erected  for  a 
third  person;  that  the  agent  refused  to  so  apply 
tde  proceeds  of  the  check,  but  stated  that  part 
would  be  so  applied,  and  that  the  residue  would 
be  applied  to  certain  other  contracts,  not  includ- 
ing that  with  defendants;  that  afterwards  the 
contractor  went  to  plaintiffs' olHce,  showed  plain- 
tlfts'  hook-keeper  the  receipt  for  the  check  given  by 
the  agent,  and  the  book-keeper,  in  ignorance  of  the 
facts,  and  relying  on  the  contractor's  statements, 
gave  him  a  receipt  for  the  amount  of  the  check 
on  the  materials  furnished  tor  defendants' house ; 
that  plaintiffs,  on  discovery  of  the  facts,  prompt- 
ly repudiated  the  application  of  the  check  su 
made  by  the  contractor,  and  the  contractor  after- 
wards approved  plaintiffs'  bill  for  the  whole 
amount  of  materials  furnished  on  defendants' 
house,  without  claiming  any  credit  on  account  of 
the  check ;  that  the  contractor,  by  producing  tlie 
receipt,  afterwards  induced  defendants  to  ad- 
vance "further  money"  on  his  contract;  and  that 
plaintiffs  did  not  know  of  the  use  to  which  the 
contractor  put  the  receipt.  Held,  that  such  find- 
ings did  not  support  a  conclusion  of  law  that  de- 
fendants were  entitled  to  have  the  amount  of  the 
check  deducted  from  plaintiffs'  claim  for  mate- 
rials f  mnlshed. 


2.  Code  Civil  Froc.  Cal.  {  1203,  provides  that 
*any  person  who  shall  willfully  give  a  false  no- 
tice of  his  claim  to  the  owner,  under  the  provis- 
ion of  section  1181, "  or  '"shall  willfully  Include 
in  his  claim,  filed  under  section  1187,  work  or 
materials  not  performed  upon  or  furnished  for 
the  property  described  in  the  claim,  shall  forfeit 
his  lien. "  Held,  that  a  lien  for  materials  fur- 
nished to  a  contractor  is  not  subject  to  forfeiture 
on  the  ground  that  the  claimant  "knowingly  and 
willfully  filed  a  notice  of  lien  for  more  than  he 
was  entitled  to,  and  sought  in  the  action  to  re- 
cover an  amount  in  excess  of  the  amoaut  actually 
due;"  the  notice  to  the  owner,  referred  to  in  sec- 
tion 1302,  not  being  the  notice  of  lien  required 
to  l>e  filed. 

In  bank.  Appeal  from  saperlor  court, 
Los  Angeles  county;  William  P.  Wade, 
Judge. 

Action  by  the  Scballert-Qanahl  Lumber 
Company  and  the  Los  Angeles  Planing- 
Mill  Company  against  -luana  A.  Neal  and 
others  to  foreclose  mechanics'  liens.  Judg- 
ment for  defendants.  Plaintiffs  appeal. 
Reversed. 

Barclay ,  Wilson  <ft  Catpenter,  for  appel- 
lants. ./.  W.  mtebell  &  GraU  and  Gibbon 
&  Crelgbton,  tor  respondents. 

Garouttb,  J.  This  is  an  action  to  en. 
force  two  certain  mechanics'  liens;  the 
Schallert-Ganahl  Lumber  Company  claim- 
ing 9672.21  for  materialsfurnlshed  thecon- 
traotor,  defendant  Ooetzman,the  building 
being  owned  by  the  defendant  Neal.  The 
said  plaintiff  recovered  Judgment  against 
defendant  Neal  tor  the  amount  claimed, 
leHB  $525,  and  also  recovered  a  judgment 
for  an  attorney's  fee  of  |50.  The  plaintiff 
the  Los  Angeles  Planlng-MIll  Company 
brought  its  action  for  $982.  and  at  the 
trial,  upon  the  conclusion  nf  its  evidence, 
defendants  mov(<d  for  judgment  of  non- 
suit against  it  npon  the  ground  that  It  ap- 
peared from  the  evidence  that  it  had  will- 
fully and  knowingly  filed  a  notice  of  lien 
lor  more  than  It  was  entitled  to,  and 
sought  in  this  action  to  recover,  by  fore- 
closure proceedings  against  said  defend- 
ants, an  amount  In  excess  of  the  amount 
actnally  due.  The  motion  was  granted, 
and  both  plaintiffs  appeal  from  the  respect- 
ive judgments  and  order  denying  them  a 
new  trial.  The  ninth  finding  of  the  court 
is  "that  on  or  about  the  80th  day  of  No- 
vember, 1887,  the  said  H.  J.  Goetzman  de- 
livered toJobn L.Hickman  acheck  drawn 
by  R.  T.  Royal  In  favor  of  H.  J.  Goetzman, 
who  was  then  constructing  a  house  for  said 
Royal,  and  received  from  said  Hickman  a 
receipt  for  said  check ;  that,  at  the  time  of 
receiving  said  check,  said  Goetxman  re- 
quested from  said  Hickman,  as  thengent  of 
plaintiff,  that  the  same  be  applied  on  the 
Royal  contract;  that  said  Hickman  at 
said  time  declined  to  apply  the  same  to 
the  Ruyal  contract,  except  for  the  sum  of 
9885  and  some  odd  cents,  the  amount  then 
due  plaintiff  for  the  materials  furnished 
on  said  Royal  contract,  and  stated  to  said 
Goetcman  that  the  balance  would  be  ap- 
plied to  the  account  of  plnintiff  with  said 
Goetsuian  on  other  accounts  then  due,  not 
including  the  Neal  contract;  that  after- 
wards, on  the  same  day,  and  before  said 
Hickman  had  returned  to  plaintiff's  office, 
said  GoetBman  went  totbe  book-keeper  of 
plaintiff,  and  stated  toblm  that  he  paid 
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said  Hickman  f  525,  and  requested  a  re- 
ceipt therefor,  on  account  of  the  Neal  ]nb. 
at  the  same  time  producing  the  receipt 
given  by  Hickman  for  said  check;  that 
said  book-keeper,  In  Ignorance  of  the 
facts,  and  relying  upon  the  statements  of 
Bald  Uoetzmau,  gave  said  tioetzman  a  re- 
ceipt for  ¥525  on  the  Neal  job ;  that  upon 
discovery  of  the  tacts  plaintiff  promptly 
repudiated  said  application  by  Ooetzinan, 
and  Haid  Guetsiinan  thereafter  approved 
said  bill  for  the  amount  then  due,  to-wit, 
9627.51.  without  claiming  a  credit  of  said 
$523  thereon.  Said  sum  of  $525  was  ap- 
plied by  plaintiff  as  follows,  to-wlt,  $385 
on  the  Royal  account,  being  the  amounts 
then  due,  and  the  balance  to  the  other 
accounts  o^  plaintlH  againKt  Goetzman, 
not  Including  the  Neal  job.  That  said 
Goetzman  thereafter  produced  said  re- 
ceipt to  Telfair  Creighton,  the  agent  of 
said  defendant  Juana  A.  Neal,  represent- 
ing to  nlni  tliat  he  bad  paid  that  amount 
on  the  Neal  contract  for  the  purpose  of 
inducing  said  Creighton,  as  the  agent  of 
said  Neal,  to  advance  further  raone.v  on 
said  Neal  contract;  that  plaintiff  bad  no 
knowledge  of  the  use  to  which  Goetzman 
had  applied  said  receipt."  A  portion  ol 
the  tenth  finding  reads:  "That,  by  reason 
of  the  production  by  said  Goetzman  of 
said  receipt  for  five  hundred  and  twenty- 
five  ($525)  dollars,  said  Creighton,  as  the 
agent  of  Juana  A.  Seal,  advanced  further 
money  to  said  Goetzman."  As  a  con- 
clusion of  lawtbe  court  found:  "That  the 
defendant  Juana  A.  Neal  Is  entitled  to 
have  the  sum  of  $523,  being  the  amount  of 
the  receipt  aforesaid,  deducted  from  plain- 
tlH's  said  claim  of  $672.51."  This  conclu- 
sion of  law  is  clearly  erroneous.  How  the 
defendant  can  be  entitled  to  a  credit  of 
$525  upon  this  demand  by  reason  of  the 
facts  found  we  entirely  fall  to  compre- 
hend, and  respondents'  counsel  have  given 
us  no  additional  light  upon  this  legal 
proposition  in  their  prln  ted  argument.  If, 
by  reason  of  the  pref<entation  of  this  un- 
authorized and  repudiated  receipt  to  de- 
fendant,  she  had  been  misled,  and  thereby 
paid  the  contractor,  or  other  creditors, 
more  money  than  the  amount  of  her  In- 
debtedness to  the  contractor,  such  fact 
might  create  a  sufficient  prop  to  support 
an  argument  favorable  to  her  claims  in 
this  action ;  but  the  court  found  that,  by 
reason  of  the  production  of  said  receipt 
by  Goetzman,  said  defendant  advanced 
"further  money  "  to  said  Goetzman.  The 
words  "further  money,  "as  to  amount,  are 
vague  and  indefinite;  non  constnt  but 
she  still  had  \arge  amounts  In  her  bands, 
applicable  to  the  payment  of  plaintiff's 
claim,  when  this  action  was  commenced. 
Thescctionof  theCodeot  Civil  Procedure 
under  which  the  plaintiff  the  Los  An- 
geles Planing  Mill  Company,  was  non- 
suited, provides:  ''Sec.  1202.  Any  person 
who  shall  willfully  give  a  false  notice  of 
his  claim  to  the  owner  under  the  provis- 
ions of  section  1184  shall  forfeit  his  lien;" 
and  again.  "Any  person  who  shall  will- 
fully include  In  his  claim,  filed  under  sec- 
tion 11S7,  work  or  materials  not  performed 
upon  or  furnislieU  for  the  property  de- 
»i-ril>ed  in  the  claim,  shall  forfeit  his  lien." 
The  foregoing  section  contains  other  mat- 


ters not  Involved  In  this  qoestlon.    This 

sectloni  of  the  statute  provides  that  the 
claimant  shall  forfeit  his  lien  fa  to  to  for 
a  violation  of  its  provisions;  it  is  penal 
In  Its  character,  and  not  onl.v  must  be 
strictly  construed,  but  the  evidence  under 
which  it  is  Invoked  should  be  clear  and 
convincing  that  the  violation  was  willful 
and  Intentional.  Dpou  a  comparison  of 
the  provisions  quoted  above  with  the 
grounds  upon  which  the  motion  for  a 
nonsuit  was  made,  we  find  no  similarity. 
The  grounds  upon  which  the  motion  was 
made  for  a  nonsuit,  which  was  practically 
to  ask  that  the  lien  be  declared  forfeited, 
are  not  grounds  specified  in  section  1202 
of  the  Code,  and  we  have  been  referi-ed  to 
no  provision  authorizing  the  forfeiture  of 
a  claimant's  Hen  upon  the  grounds  relied 
upon,  r.o-wit,  that  ''he  knowingly  and 
willfully  filed  a  notice  of  Hen  for  more  than 
he  was  entitled  to,  and  sought  In  the  ac- 
tion to  recover  an  amount  in  excess  of  the 
a  mount  actually  due."  The  notice  referred 
to  In  this  section  is  not  the  notice  of  lien 
required  to  be  filed,  and  the  allegation  and 
proof  that  the  plaintiff  is  seeking  in  this 
action  to  recover  an  amount  in  excess  of 
the  amount  actually  due  Is  not  satisfied 
by  the  provision  of  the  Code  "  that  any 
person  who  shall  villfully  include  in  bis 
claim  materials  notfumished  for  tbe  prop- 
erty described  in  the  claim  shall  forfeit  his 
lien."  For  the  foregoing  reasons  we  find 
It  unnecessary  to  enter  into  an  examina- 
tion of  the  evidence  as  to  the  good  or  bad 
faith  of  the  plaintiff  in  making  these 
charges  upon  which  a  Hen  Is  sought.  The 
Judgment  and  order  denying  a  new  trial 
aa  to  both  plaintiffs  is  reversed,  and  as  tn 
the  plaintiff  the  Schallert-Gannhl  Lumber 
Company  it  is  ordered  that  the  trial  court 
enter  Judgment  for  the  amount  prayed  for 
in  its  complaint,  an  attorney's  fee  of  $30 
as  heretofore  allowed,  and  costs  of  suit; 
as  to  the  plaintiff  the  Los  Angeles  Plan- 
ing-MIH  Compiiuy  the  cause  is  remanded 
lor  a  new  trial. 

Weconcnr?  Habbwon.J.;  Patbrso."*,  J.; 
Sharprtkin,  J.;  De  Hatkn,  J.;   McFar- 

LAND,  J. 

"~~~~~  M  Cal.  442 

Meux  V.  Hogue.    (No.  14.383.) 

{Supreme  Cawrt  of  CaZifomia.  Bept  30,  1891.) 
Saus  o»  Real  Estatk — SoFriciEycT  op  Contract 
— Specific  Pbrfokmancb. 
TTnder  Civil  Code  Cal.  J  1741,  providing 
that  no  agreement  for  the  sale  of  real  estate  is 
valid  "unless  the  same,  or  some  note  or  memo- 
randum thereof,  be  in  writing,  and  subscribed 
by  the  party  to  be  charged,  or  his  agent,  there- 
unto authorized  in  writing, "a  contract  signed  by 
an  agent,  who  had  only  verbal  authority  to  sell, 
reciting  that  the  sale  was  "subject  to  the  ap- 
proval of  the  owner, "  and  fiving  the  terms  as 
t3,925,  of  which  $1,59.5  should  be  cash,  is  invalid, 
and  cannot  bn  enforced  by  the  owner  of  the  land, 
the  only  ratification  on  his  part  being  an  ap- 
proval of  the  terms  of  the  sale  as  set  out  In  a 
letter  from  the  agent  to  him,  stating  that  the  sale 
was  for  $4,000,  of  which  (l.BOO  was  to  be  cash. 

Commissioners'  decision.    Department2. 

Appeal  from  superior  court,  Fresno 
county;  M.  K.  Barkis,  Judge. 

Action  by  J.  P.  Meux  against  S.  L. 
Hogue  for  specific  performance  of  a  sale  ot 
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real  estnte.    Judgment  for  defendant,  and 
plaintiff  appeals.    Afflrraed. 

Alfiix  &  Edwards  and  Tbowpaon  A 
King,  for  appellant.  Edward  Lynch,  tur 
rcHponilent. 

In  t>ank.  Brattt,  C.  J.  Justice  Oa- 
BtiuTTR  Is,  for  the  purpose  of  a  decision 
herein,  assigned  to  department  2. 

Beixhrr,  v..  The  plalntin  brought  this 
action  to  enforce  the  8pe<-iflc  performance 
of  a  contract  to  purcbasefroin  him  certain 
lots  of  land  In  the  city  of  Fresno.  The 
court  below  sare  judfciuent  for  the  defend- 
ant, from  which  the  plaintiff  has  appealed, 
and  has  brought  the  case  here  on  a  bill  of 
exceptions.  The  principal  qoestlon  in  the 
easels  whetheranenforceablecontruct  was 
made  between  the  parties  for  the  sale  and 
piirchaRp  of  the  lots.  The  material  facts 
of  the  case,  as  shown  by  the  record,  are  as 
follows:  The  plaintiff  was  resldlnt;  in 
San  Franr'ico,  and  was  the  owner  ol  the 
lots;  and  prior  to  April  10,  1S8N,  he  had 
verbally  authorlied  Racier  &  Bear,  who 
were  real-estate  agents  at  Fresno,  to  sell 
them.  On  the  day  of  Its  date  the  defend- 
ant executed  and  delivered  to  Rader  ft 
Bear  a  paper,  reading  as  follows: 

"Fresno,  Cal.,  April  10. 18SK.  Received 
from  8.  L.  Hogue  and  J.  D.  Power  the  sum 
of  one  hundred  dollars  in  gold  coin,  being 
a  deposit  and  part  payment  on  account 
of  bargain  and  sale  made  to  them  this  day 
of  a  certain  lot,  tract,  or  parcel  of  land, 
lying  and  being  situate  in  tlie  city  of 
Fresno,  county  of  Fresno,  state  of  Califor- 
nia, and  bounded  and  described  as  follows, 
namely,  lots  13, 14.  1.5,  and  16  in  Blic.  77, 
said  lots  having  been  sold  to  them  this 
dayforthe  sum  of  three  thousand  and  nine 
hnndrerl  and  twenty-five  dollars  in  gold 
coin, subject  to  the  approval  ol  the  owner; 
tlie  balance  to  be  paid,  fourteen  hundred 
and  twenty-five  dollars  on  deli  very  of  deed 
and  abstract;  one  thousand  dollars,  six 
months;  and  sixteen  hundred  dr>llar8  on 
one  year  from  Feby.  1,  '8S,  at  10  per  cent. 
Interest  from  date,  or  this  deposit  to  be 
forfeited  without  recourse;  title  to  prove 
good,  or  no  sale;  and  this  deposit  to  bM 
returned,  subject  to  approval  of  owner. 

"We  hereby  agree  to  buy  the  property 
above  described,  upon  the  terms  and  con- 
ditions hereinbefore  expressed. 

"S.   L.  HOGUK. 
"J.  D.  POWKR. 

"ByS.  L.  H, 

"Raskr  i,  Bear,  Agents." 

On  the  same  day  the  agents  wrote  to 
plaintiff,  but  did  not  send  him  a  copy  of 
the  contract,  nor  does  it  appear  that  he 
ever  saw  the  contract,  or  a  copy  of  It. 
The  letter  is  as  follows:  "Fresno.  Cal., 
April  10,  1888.  J.  P.  Meux.  Esq.,  240  Mont- 
gomery St., San  Franclsi-o, Cal. —Dear  Sir: 
We  have  sold  lots  13  to  16,  inclusive,  in 
block  77,  of  Parkhnrst's  addition,  for 
f4,000.  Terms,  sixteen  hundred  dollars 
cash,  one  thousand  dollars  in  six  months, 
and  sixteen  hundred  dollars  in  one  year, 
interest  10  per  cunt.  This  saleis  made  up- 
on the  terms  left  us  by  your  brother.  Dr. 
Meux.  He  preferred  f  1,600  cash.  Please 
sand  deed  and  abstract  at  once,  as  the 
parcbaser  Is  ready  to  take  up  the  deed  at 


once.  Yours,  truly,  Radeb  &  Bear."  To 
this  letter  plaintiff  replied,  but  the  reply 
was  not  produced  and  put  in  evidence. 
Rader  could  only  testify,  as  to  Its  con- 
tents, that  it  "amounted  to  Jujit  a  con- 
firmation ot  the  sale  aslt  was  made  on  the 
terms, "  etc.  And  the  plaintiff  only  said : 
"I  wrote  to  Mr.  Rader  that  I  confirmed 
the  sale  that  had  been  made;  that  1  was 
satisfied  with  the  sale  of  the  property, and 
would  give  a  deed  to  the  parties."  Sev- 
eral other  letters  In  reference  to  the  mat- 
ter subsequently  passed  between  the  plain- 
tiff and  his  agents,  but  none  of  them  were 
produced,  nor  were  their  contents  shoivn. 
Shortly  after  the  receipt  of  the  letter 
above  set  out,  plaintiff  sent  to  the  agents 
a  deed  of  the  property.  When  this  deed 
was  shown  to  Hogue  he  requested  that  it 
be  sent  back  to  plaintiff,  and  that  be 
should  make  another  deed  to  one  Murray. 
The  deed  was  sent  back  and  plaintiff  made 
and  forwarded  another  deed,  in  wliirh 
Murray  was  named  as  grantee.  This  sec- 
ond deed,  Rader  testified,  was  tendered  to 
Mr.  Hogue,  and  he  also  said:  "I  don't 
know  what  has  become  of  that  deed.  I 
don't  think  Mr.  Hogue  ever  took  the  deed 
np.  Isuppose  It  afterwardsfell  back  into 
the  hands  of  Mr.  Meux."  Neither  of  the 
deeds  above  mRntione<l  was  produced  or 
offered  in  evidence.  Subsequently  a  third 
deed  was  made,  and  on  this  the  plaintiff 
testified :  "  I  executed  another  deed,  and 
again  tendered  him  (Hogue)  a  deed.  That 
was  on  the  9th  of  February,  1889.  He  de- 
clined to  receive  it,  and  be  said  that  be 
would  not  take  the  property,  and  1  waited 
some  little  while,  and  filed  this  complaint 
against  him."  The  deed  was  produced, 
and  In  It  S.  L.  Hogue  and  J.  D.  Power 
were  named  us  grantees,  and  the  consid- 
eration expressed  was  $4,000.  When  the 
first  deed  was  offered  to  Hogue  the  agent 
stated  that  they  would  deliver  It  upon  the 
payment  of  a  certain  amount  ot  money, 
and  theexecutioD  of  notes  and  a  mortgage 
for  the  balance.  The  action  was  com- 
menced against  Hogue  and  Power;  but 
upon  Hogue's  statements  that  ho  signed 
Power's  name  to  the  contract  without 
any  authority,  the  action  waa  dismiHsed 
as  to  the  latter.  The  Civil  Code  (section 
1741)  provides:  "No  agreement  for  the 
sale  of  real  property,  or  of  an  interest 
therein,  is  valid,  unless  the  same,  or  some 
nole  or  memorandum  thereof,  be  in  writ- 
ing, and  subscribed  by  the  party  to  t>e 
charged,  or  his  agent,  thereunto  author- 
ized, in  writing."  The  agreement  pro- 
duced here  was  not  subscribed  by  the  sell- 
er, or  by  any  agent  authorized  In  writing 
to  subscribe  it,  nor  can  it  be  ascertained 
therefrom  wlio  the  seller  was.  It  was 
probablynot  necessary  that  the  sellersign 
the  paper,  (Vassault  v.  Edwards,  43  '"'ul. 
459:  Pom.  Spec.  Perl.  §  75:)  but  it  was 
made"sub]ect  to  the  approval  of  the  own- 
er," and  It  was  necessary  that  he  should 
know  Its  contents,  and  approve  and  ratify 
it,  before  It  could  become  binding  upon 
either  party.  It  is  claimed  for  appellant 
that  he  fully  approved  and  ratlBed  the 
sale,  upon  the  terms  named  in  the  paper, 
by  his  letters  to  his  agents  and  by  the 
deeds  which  he  executed  and  offered  to 
the  purchaser.    But,  as  before  stated.  It  i». 
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not  ahown  by  the  record  that  he  ever  saw 
the  written  agreement,  or  ever  learned  Its 
terms,  except  from  the  letter  above  quot- 
ed. Now,  what  were  the  terras  of  sale 
which  the  appellant  approved  and  rati- 
fied? The  agreement  states  that  the  prop- 
erty was  sold  fur  S3, 925,  and  that  the  bal- 
ance to  be  paid  was  f  1,425  on  delivery  of 
deed,  91.000  in  six  mouths,  and  $1,600  on 
February  1,  1889,  thus  making  the  deferred 
payments  aggresrate  f4,025.  The  letter 
states  that  the  property  was  sold  for  f4,- 
0(K).  tu  be  paid  as  follows:  f  1.600  cash, 
91,000  in  six  months,  and  $1,600  in  one 
year,  thus  maliiug  the  payments  aggre- 
gate 94,200;  and  tlie  complniiit  states 
that  the  property  was  sold  for  94,000,  pay- 
able 91,600  cash,  91,000  in  six  months,  and 
91.400  on  the  1st  day  of  February,  1889.  (At 
the  conclusion  of  the  trial,  by  consent  of 
counsel,  and  by  leave  of  the  court,  the 
complaint  was  "considered  amended  on 
its  face  so  au  to  conform  to  the  contract 
of  purchase  and  to  the  evidence.")  These 
terms  are  not  the  same,  but  materially 
different,  and  the  ratification,  if  any,  must 
have  been  of  the  terms  stated  in  the  letter, 
and  not  of  those  stated  in  the  contract. 
But,  in  order  to  constitute  a  valid  con- 
tract, tlie  minds  of  the  contracting  parties 
roust  meet  and  agree  to  the  same  thing. 
"A  court  of  equity  will  not  speclflcally  en- 
force any  contract,  unless  it  be  complete 
and  certain.  This  rule  applies  as  well  to 
parties  as  to  price,  suhject-matcer,"  etc. 
"  It  is  essential  to  the  validity  of  a  con- 
tract that  the  parties  should  have  con- 
sented to  the  same  subject-matter  in  the 
same  sense.  They  must  have  contracted 
ad  idem."  "Where  there  is  a  misunder- 
standing as  to  the  terms  of  a  contract, 
neither  party  is  liable  in  law  or  equity. 
Wfiere  a  contract  is  a  unit,  and  left  uocer- 
tain  in  one  particular,  the  whole  will  be 
regarded  as  only  inchoate,  because  the 
parties  have  not  been  ad  idem,  and  there- 
fore neither  is  bound.  A  proposal  to  ac- 
cept, or  acceptance,  upon  terms  varying 
from  those  offered,  is  a  rejection  of  the 
offer."  See  Breckinridge  v.  Crocker,  78 
Oal.  529,  21  Pac.  Rep.  179,  and  cases  cited. 
We  see  nothing  in  the  evidence  to  take  the 
case  out  of  the  rule  above  stated,  and  we 
conclude,  therefore,  that  the  court  below 
properly  found  that  the  plaintiff  never  au- 
thorized or  ratified  the  contract  of  sale  on 
which  he  relies.  We  advise  that  the  judg- 
ment be  Hffirmed. 


Vancijef,    C;    Fitzger- 


We    concur: 

ALI),  C. 

Pkr  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is 
nfiirmeU. 

91  Cal.  383 

McGovERN  et  ux.  V.  MowRY.  (No.  13,112.) 
(Supreme  Court  of  California.  Sept..  26,  1891.) 
QuiETiso  Title — Possession. 
Under  Civil  Code  Cal.  jS  1006,  providing 
that  "occupancy  for  any  period  confers  a  title 
suftlcient  ueainst  all  except  the  state  and  those 
who  have  title  by  prescription,  accession,  trans- 
fer, will,  or  succession,  "  evidence  that  plaintifT 
was  in  the  actual  possession  and  occupation  of 
premises,  at  and  for  a  long  time  before  tiie  com- 
mencement of  an  action  to  quiet  title,  is  suffi- 


cient to  enable  him  to  maintain  it  aa  against  one 
who  claimed,  but  never  had,  title. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
William  T.  Wallace,  .Tudge. 

Action  to  quiet  title.  Judgment  for  plain- 
tiffs, and  deleadant  appeals.     Affirmed. 

R.  Percy  Wrlfcbt,  for  appellant.  PRge  & 
Bells,  for  respoudeiits. 

Beatty,  C.  J.  Justice  Harrison  is,  for 
the  purpose  of  a  decision  herein,  assignee 
to  department  2. 

Sharpstbi.n,  J.  This  is  an  action  to 
quiet  title  to  certain  lands  in  the  Laguna 
survey,  in  San  Francisco.  Several  defend- 
ants were  sued,  but  only  one  defendant, 
Oeorge  B.  Mowry,  appears.  His  answer 
denied  the  plaintiffs'  title,  and  set  up  title 
in  himself.  The  fludings  of  the  court  are 
in  favor  of  plaintiffs  on  all  the  issues,  and 
the  appellant  attacks  them  upon  two  very 
material  grounds:  i<7rst,  that  there  was 
no  evidence  that  plaintifls  were  the  own- 
ers of  the  land ;  and,  second,  that  the  evi- 
dence established  the  defendant  Mowry  to 
be  the  owner.  The  evidence  for  plaintiffs 
establishes  that  they  are  husband  and 
wife;  that  they  inclosed  the  land  in  ques- 
tion with  a  substantial  fenceabont  March 
1,  1882,  and  used  it  as  a  pasture  until  1886, 
when  they  built  a  dwelling-house  upon  it, 
and  have  ever  since  resided  there;  that 
they  filed  a  declaration  of  homestead  upon 
the  property  In  1KS6;  that  a  deed  from  the 
city  under  the  Van  Ness  ordinance  was 
made  tu  them  in  1883,  and  that  their  pos- 
session has  been  exclusiveand  undisturbed 
under  claim  of  title  since  March,  1S82. 
The  suit  at  bar  was  begun  on  August  17, 
1887.  The  Alcalde  grant  covering  the  lot 
In  question  was  executed  on  September  25, 
1848,  to  one  Stephen  A.  Harris,  and  no 
deralgnment  ot  title  from  Harris  was 
shown  b.y  either  party,  except  so  far  as  it 
is  to  be  presumed  from  plalntitfa'  occupa- 
tion of  the  land.  Cuunsel  for  appellant 
claims  that  the  proof  of  plaintiffs' title  is 
insufficient,  because  the  Van  Ness  ordi- 
nance deed  Is  inoperative,  owing  to  the 
previous  Alcalde  grant,  and  because  plain- 
tiffs have  not  established  a  title  by  pre- 
scription, owing  to  the  fact  that  they  had 
not  paid  taxes  upon  the  property  for  the 
full  term  of  fiveyearaiiefore  the  commence- 
ment of  tlieaction.  Hiscontention  isthat 
it  is  incumbent  upon  the  plaintiff.  In  a  suit 
of  thlK  character,  to  establisli  a  perfect 
title  of  record,  or  by  prescription,  whether 
the  defendant  has  any  title  or  not,  and 
that,  on  the  failure  of  such  proof  by  the 
plaintiff,  the  action  should  be  dismissed. 
Cuunsel  for  respondents  claim,  on  the  con- 
trary, that  actual  possoBfiion  under  claim 
of  ownership  is  sufficient  evidence  of  title 
in  the  plaintiff  as  against  a  trespasser, 
or  one  who  establishes  no  title  in  himself. 
Section  10(»6()f  theOvil  Code  provides  that 
"occupancy  for  any  period  confers  a  title 
sufficient  against  all  except  the  state  and 
those  who  have  title  by  prescription,  ac- 
ceKslon,  transfer,  will,  or  succession." 
"The  possession  of  real  estate  is  prima 
facie  evidence  of  the  highest  estate  in  the 
property,  to-wit,  a  seisin  in  fee. "  Hill  v. 
Draper,  lu  Barb.  458.    The  plaintlB  was  in 
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the  aetnal  poflBendon  and  occnpatlon  at 

tbe  preiiiiaea  at  and  ior  a  long  time  before 
the  commencement  of  this  action.  This 
vas  niitticleiit  to  enable  him  to  maintain 
an  artiuu  to  quiet  title  against  any  one 
who,  lilce  defendant,  never  had  any  title, 
but  who  claimed  to  bavetitloto  the  prem- 
ises.   Judgment  and  order  affirmed. 

We  concur:   DsHavkn.J.;  Habribon,J. 


91  Cal.  842)  — -^— 

Howell  t.  Budo,  Judge.    (No.  14,539.) 
{Suijreme  Court  cf  CaUfomia.    Sept  83, 1891.) 
Bk8  Judicata  —  Distribution  of  Estatbs — Dia- 

QUALiriCATIOX  OF  JUDOB. 

1.  Code  Civil  Free.  Cal.  iSsa,  f  lOOS,  wblch 
provides  that,  "in  case  of  a  judgment  or  order 
affainst  a  speciflo  thioi;,  or  In  respect  to  the  pro- 
Inte  of  a  will  or  the  administration  of  tbe  estate 
of  a  decedent,  •  •  •  the  judgment  or  order  is 
coQulusive  upon  the  title  to  the  thing,  the  will, 
or  administrutiOD, "  does  not  modify  Garwood  v. 
Garwood,  29  Cal.  514,  which  holds  that,  where 
the  grant  of  administration  turns  on  tbe  question 
aa  to  which  of  tbe  parties  is  next  of  kin,  the 
judgment  is  conclusive  on  that  question  In  a  suit 
Vjetween  the  same  parties  for  distribution. 

2.  Section  170  provides  that  no  justice  or 
Judge  shall  act  as  such  in  any  action  or  proceed- 
ing "when  he  is  related  to  either  party  by  con- 
■anguinity  or  affinity  within  the  third  degree, 
computed  according  to  law. "  lieZd,  in  an  action 
by  ;in  alleged  daughter  of  a  decedent  to  revolce 
letters  of  administration  granted  to  decedent'a 
grand-nephew,  that  tbe  sons  of  a  judge,  who  have 
contracted  to  try  tbe  case  for  tbe  nephew  on  con- 
dition of  receiving  one-fourth  of  tbe  estate  If 
they  succeed,  are  "parties,"  within  the  spirit  of 
the  Code,  and  their  father  cannot  act  as  judge. 

S.  Wherethe  answer  to  a  petition  to  enjuinthe 

Iudge  from  trying  the  application  to  revoke  tbe 
etters  of  administration  alleges  that  he  has  no 
Information  sufficient  to  enaole  bim  to  answer 
the  allegation  as  to  tbe  agreement  between  bis 
sons  and  the  nephew  of  decedent,  but  his  brief 
states  that  since  the  oral  argument  he  has  re- 
ceived information  which  will  enuble  him  to  de- 
ny the  allegation,  he  will  be  allowed  time  to 
amend  bis  answer  in  that  regard. 

In  bank.  Application  for  writ  of  prohi- 
bition by  Mary  Eliza  JohiiHon  Howell 
against  .loHeph  H.  Budd,  Judge  of  the  su- 
perior court  of  San  Joo^Mln  county.  De- 
murrer overruled,  and  leave  to  amend 
granted. 

Plllsbury,  Blandlnpr  A  Hayne,  for  peti- 
tioner.   Joa.  U.  Budd,  In  pro.  per. 

Oaroutte,  3.  This  Is  an  application 
for  a  writ  of  prohibition  to  restrain  the 
respondent,  who  is  one  of  the  Judges  of 
the  superior  court  of  San  Joaquin  county, 
from  acting  as  Judge  in  the  matter  of  the 
application  of  the  petitioner  herein  tor  the 
revocation  of  letters  of  admtnistratiun 
issued  to  one  Eugene  Kay  npon  the  es- 
tate ol  William  B.  Johnson,  deceased,  and 
for  her  own  appointment  as  admiulstra- 
trlx  In  tbe  place  and  stead  of  said  Koy. 
For  the  relief  desired,  petitioner  relies  up- 
on tbe  following  allpgatluns  of  her  peti- 
tion: "(1)  That  tbe  sons  of  tbe  respond- 
ent (In  conjunction  with  two  other  attor- 
neys) have  a  contract  with  and  from  said 
Kay  and  other  alleged  heirs  for  the  con- 
Teyance  of  one-fourth  of  the  said  estate 
to  them,  when  petitioner  is  declared  to 
bare  no  title  therein,  and  said  title  shall 
be  adlndged  to  be  Tested  in  said  heirs.    (2) 


That  tbe  administrator,  Kay,  is  a  grand- 
nephew  of  the  deceased,  and  claims  that 
an  such  he  and  the  other  collateral  kin- 
dred are  entitled  to  the  estate.  (3)  That 
petitioner  is  the  only  child  of  tbedeceased, 
and  as  anch  Is  entitled  to  tbewboleestate, 
and  also  entitled  to  letters  of  adminis- 
triition  (though  a  married  woman)  by 
virtue  of  an  act  of  tbe  legislature  of  1891. 
(4)  'J'liat,  upon  tbe  hearing  of  petitioner's 
application  for  letters  of  administration, 
tlie  question  at  Issue  will  be  whether  she 
is  the  child  of  tbe  deceased  or  not.  Tbe 
administrator  and  other  alleged  heirs  say 
she  is  not,  and,  it  it  be  decided  that  she 
is  tbe  child  of  the  deceased,  she  is  enti- 
tled to  letters  of  administration,  and  to 
the  whole  of  tbe  estate;  but  If  she  is  not 
such  child  she  is  entitled  to  notbing,  and 
said  Kay  and  other  heirs  are  entitled  to 
tbe  estate. " 

As  shown  by  the  verified  answer  ol  re. 
spondent,  which  must  bo  taken  as  true,  aa 
far  as  the  consideration  of  questions  of 
law  are  involved,  the  objection  to  re- 
spondent hearing  tbe  matter  and  the  ap- 
plication for  transfer  of  tbe  cause  was 
made  as  follows:  "That  tbereatter,  and 
ou  tbe  7th  day  of  June,  1891,  F.  T.  Bald- 
win, Esq.,  and  E.  S.  Piilsbury,  E^q.,  who 
had  h>ng  been  on  terms  of  intimate  friend- 
ship with  respondent,  made  a  friendly  call 
on  reHpondent,  and  during  said  call,  and 
a  conversation  with  respondent  thereat, 
Mr.  Piilsbury  stated  to  respondent,  in 
8ul>8tance,  that  he  deemed  he  ought  to  in- 
form respondent  that  their  client,  Mrs. 
Howell,  the  petitioner  herein,  objected  to 
said  matter  being  beard  before  respondent 
as  Ju(lf;e  of  the  court,  because  of  the  re- 
latitiMsliip  between  respondent  and  James 
H.  Kudd  and  John  E.  Budd,  two  of  tbe 
attorneys  for  Mr.  Kay;  and  suggested 
that  respondent  request  one  of  the  judges 
of  the  superior  court  in  and  for  the  city 
and  county  of  San  Francisco  to  hear  and 
determine  tbe  matter.  In  reply  to  this, 
responiient  stated,  in  substance,  that  his 
aKHocIate  on  the  bench,  Judge  Smith,  and 
reHj)ondent,  would  not  request  any  other 
Judge  to  bear  and  determine  any  matter 
wliich  they  could  hear  and  determine,  and 
that  the  rules  of  the  court  respecting  the 
apportioning  of  the  business  of  tbe  court 
among  the  Judges  thereof  would  not  l>e 
departed  from  to  suit  tbe  wishes  ot  any 
litigant,  and  that,  the  matter  being  In  de- 
partment 1  ot  the  court,  it  would  be 
heard  and  determined  by  respondent  as 
Judge;  and  respondent  denies  that  said 
petitioner  and  affiant  ever,  in  any  way  ot 
manner,  called  the  attention  of  this  re- 
spondent to  the  alleged  fact  that  said 
sons  of  attinntbada  contingent  Interest 
in  said  estate  of  Wm.  B.  Johnson,  de- 
ceased, or  in  the  result  of  said  litigation, 
or  to  any  dIsquallBcatlon  of  this  respond- 
ent from  acting  as  Judge  In  said  matter; 
and  he  denies  that  she  everln  any  manner, 
other  than  by  said  statement  and  sug- 
gestion of  Mr.  Piilsbury,  at  said  friendHr 
call  on  respondent,  requested  respondent 
not  to  act  as  judge  in  said  matter,  or  to 
call  in  some  qualified  Judge  to  act  therein; 
and  respondent  denies  that  she  ever,  in 
any  way  or  manner,  either  directly  or  in- 
directly, requested  respondent  to  transfet 


Digitized  by  LjOOQ IC 


748 


PACiriO  BEPOETEB,  Vol.  27. 


(CaL 


Bald  matter  to  said  department  2  of  said 
court;  uu  tbe  contrary,  he  allngeH  that 
neither  the  petitioner,  uor  eitlier  or  any 
of  her  attorneys,  ever  suKRested  to  or  re- 
qnestetl  ot  respondeat  that  Judge  Smith, 
one  of  tbe  Judges  of  said  court,  hear  and 
determine  said  matter.  Further  answer- 
inK.  respondent  admits  that  he  refused, 
as  above  stated,  said  request  of  Mr.  Pills- 
bury  to  have  a  judge  ot  the  superior  court 
of  San  Francisco  hear  and  determine  said 
matter,  and  be  admits  that  be  stated  to 
her  attorneys,  as  above  stated,  in  reply 
to  the  statement  and  suggestion  of  her 
attorney,  Mr.  PlllHbnry,  that,  said  matter 
being  in  department  1  of  the  court,  iC 
would  be  heard  and  determined  by  the  re- 
spondent us  judge;  but  be  denies  that  he 
otherwise  inlormed  her  or  her  attorneys, 
or  eitlier  or  any  of  them,  that  he  intended 
to  act  or  would  act  as  judge  in  said  mat- 
ter." Unfler  the  authority  of  Haveme.v- 
er  V.  Superior  Court,  84  Col.  402,  24  Pac. 
Rep.  121,  the  applicntion  to  respondent 
for  a  transfer  of  the  cause  was  clearly  in- 
sulfieient;  yet  we  understand  respondent, 
being  desirous  of  an  adjudication  of  tbe 
cause  upon  its  merits,  to  have  waived  his 
objection  to  the  course  adopted  by  the  pe- 
titioner In  making  her  application  for  an 
order  of  transfer,  and  therefore  we  pro- 
ceed to  examine  the  cause  upon  the  main 
questions  involved. 

It  is  Insisted  by  petitioner  that  the  re- 
spondent is  disquulifled  from  hearing  her 
application  to  have  the  letters  of  admin- 
istration heretofore  issued  to  one  Kay  re- 
voked, and  herself  appointed  as  adminis- 
tratrix in  the  estate  of  said  Johnson,  de- 
ceased; and  this  matter  is  to  be  decided 
in  the  light  of  subdivision  2  of  the  follow- 
ing sections  of  the  Code  of  Civil  Proced- 
ure: "Sec.  170.  No  JusMce  or  judge  or 
justice  of  the  peace  shall  sit  or  act  as  such 
in  any  action  or  proceeding  (1)  to  which 
be  is  a  party,  or  in  which  he  is  interested ; 
(2)  when  he  Is  related  to  either  party  by 
consanguinity  or  affinity  within  the  third 
degree,  con)pnted  according  to  tbe  rules 
of  law." 

At  the  very  threshold  ot  this  examina- 
tion, in  order  that  wo  may  intelligently 
consider  the  question  as  to  who  are  par- 
tios  to  this  proceeding  in  the  lower  court, 
we  must  ascertain  what  will  be  the  force 
and  effect  of  the  judgment  of  that  court 
denying  or  granting  petitioner's  applica- 
tion, as  considered  with  reference  to  subse- 
quent proceedings  in  the  estate,  and  espe- 
cially :is  considered  with  reference  to  the 
decree  of  distribution.  In  this  estate,  as 
alleged  in  the  petition,  the  right  of  peti- 
tioner to  administer  depends  solel.v  upon 
the  fact  B^  to  whether  or  not  she  is  the 
child  of  deceased ;  that  is  the  issue  in  the 
case.  No  exercise  ot  discretion  is  allowed. 
The  inquiry  becomes  a  matter  of  legal 
right,  and  is,  by  the  express  provision  of 
the  statute,  to  be  determined  bj  the  right 
of  succension:  and.  If  the  determination 
of  that  issue  upon  this  hearing  is  to  be 
conciasive  upon  her  at  final  distrll)ution, 
then  this  application  for  letters  assumes  a 
far  more  serious  aspect;  for  it  practi- 
cally determines,  at  the  very  Inception  ot 
the  probate  proceedings,  who  is  to  re- 
ceive tbe  residue  of  the  estate  upon  final 


distribotion,  and  places  tbe  respondent  in 
the  exact  position  as  though  be  were  pro- 
ceeding to  hear  the  petition  for  distribu- 
tion rather  than  an  application  for  letters 
of  administration.  In  section  550  of 
Greenleaf  on  Evidence,  we  find  tbe  follow- 
ing: "And  if  thegrantot  administration 
tnrned  upon  the  question  as  to  which  of 
the  parties  were  next  of  kin,  the  sentencf 
or  decree  upon  that  questiun  is  conclu- 
sive everywhere  in  a  suit  between  the 
same  parties  for  distribution."  in  the 
case  of  Caujolle  v.  Ferrle,  13  Wall.  474.  a 
casein  all  respects  Involving  tbeprluciplea 
under  discussion  here,  the  supreme  court 
of  the  United  States,  after  an  exhaustive 
review  of  the  English  authorities  upon 
the  question,  said:  "It  may,  therefore,  as 
the  result  of  these  authorities,  be  safely 
assumed  to  be  r.he  established  law  in  Eng- 
land that  If  tbe  sentence  of  an  ecclesiasti- 
cal court  in  a  suit  for  administration 
turns  upon  the  question  of  which  of  the 
parties  is  next  of  kin  to  the  intestate,  it 
is  conclusive  upon  that  question  in  a  sub- 
sequent suit  in  the  court  of  chancery  be- 
tween the  same  parties  for  distribution.* 
And  again:  "On  principle  aud  authority, 
therefore,  the  judgment  in  the  suit  for  ad- 
ministration in  New  York  was  pleadable 
In  bar  to  this  suit,  and  on  that  grr>uud 
alone  the  bill  should  have  been  disniisseil." 
If  the  judgment  upon  the  iSHuance  of  let- 
ters of  administration  upon  the  question 
olhelrshipcan  be  pleaded  as  a  bar  to  mat- 
ters arising  upon  petition  for  distribution 
in  a  court  of  concurrent  jurisdiction,  can 
there  be  a  doubt  as  to  that  judgment  be- 
ing a  complete  and  perfecc  bar  in  a  pro- 
ceeding in  the  very  court  that  created 
such  judgment? 

Passing  to  the  law  of  this  state,  we  find 
practically  this  identical  question  careftU- 
ly  considered  by  this  court  in  the  case  ot 
Gnrwood  v.  Garwood,  29  Cal.  514,  where 
the  doctrine  heretofore  announced  Is  fully 
approved  and  declared  to  be  the  law  ot 
the  land.  Respondent  insists  that  the 
effect  of  the  law  found  in  Garwood  v.  Gar- 
W(»o<l  has  been  nullified  by  the  followinf 
provision  of  section  1908  of  the  Code  of 
Civil  Procedure:  "In  case  of  a  judgment 
or  order  against  a  specific  thing,  or  in  re- 
spect to  the  probate  of  a  will  or  the  ad- 
ministration of  the  estate  ot  a  decedent, 
*  •  •  the  Judgment  or  order  is  conclu- 
sive upon  the  title  to  the  thing,  the  will, 
or  administration."  The  fair  and  legiti- 
mate Interpretation  of  this  provision  is 
thata  judgraentor  order  respecting  the  ad- 
ministration of  the  estate  Is  conclusive 
upon  the  administration  as  to  all  mat- 
ters directl.v  Involved  In  such  judgment  or 
order.  There  seems  to  be  noi  bing  In  tbe 
provision  detracting  in  any  degree  from 
the  force  and  effect  of  the  principles  laid 
down  in  tbe  case  of  Garwood  v.  Gar- 
wood, supra,  but  rather  the  provision 
seems  to  be  in  complete  consonance  and 
full  accord  with  it.  We  conclude,  there- 
fore, that  the  judgment  to  be  ren<lered  by 
tbe  court  upon  the  bearing  of  petitioner's 
application  for  letters  ot  administration 
(subject  to  appeal)  will  determine  for  all 
time  and  in  all  courts,  as  tar  as  tbe  par- 
ties to  the  ,  proceeding  are  concerned, 
whether  the  petitioner  is  the  child  ot  said 
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JobuBon,  deceased,  and  ttierefore  entitled 
to  all  of  his  estate  to  the  excliiHion  of  kin- 
dred of  the  collateral  line,  or  whether 
Kay,  the  adnilnlstrator,  and  other  collat- 
eral kindred,  are  next  in  the  direct  line  of 
sacceesion,  and  entitled  to  the  whole  ol  the 
estate  of  said  deceased. 

What  is  the  interest  ot  the  sous  of  re- 
spondent in  this  estate?  The  alleeation 
of  the  petitioner  is  that  "said  Kny  and 
the  other  said  next  nf  kin  alter  this  peti- 
tioner hare  made  a  valid  agreement  with 
James  H.  Budd,  Esq.,  John  £.  Budd, 
Esq.,  and  Messrs.  Nutter  and  De  Vrles,  all 
ot  whom  are  attorneys  at  law,  that 
they  shall  have  one-fourth  ot  said  estate 
In  case  and  upon  condition  that  the  said 
question  of  the  heirship  of  this  petitioner 
and  afiinnt  be  detertriined  adversely  to 
her  and  in  favor  ot  said  Kay  and  said  oth- 
er next  of  kin."  It  seems  these  parties 
have  a  contract  tor  a  share  of  the  es- 
tate, which  consists  of  real  and  personal 
property,  and  which  share  is  contint^ent 
upon  the  nature  of  the  Judgment  to  be 
rendered  upon  the  hearing  ot  the  applica- 
tion tor  letters  ot  administration;  which 
matter  respondent  threatens  to  bear  and 
determine,  and  whose  threatened  acts  in 
that  regard  this  very  proceeding  is  inan- 
gurnted  to  restrain  and  lorbid.  These 
parties  will  be  the  owners  of  a  perfect 
equitable  title  to  one-fourth  ot  the  estate 
upon  the  happening  ot  a  condition,  and 
that  condition  is  dependent  upon  the  act 
of  respondent.  To  the  extent  ot  the  In- 
vostisation  ot  the  questions  pending  be- 
fore us,  the  conditional  equitable  interest 
ot  the  sons  ot  respondent  in  this  estate  is 
clothed  with  all  the  dismity,  importance, 
and  value  ot  a  vested  nnd  absolute  inter- 
est; tor  It  is  in  the  power  ot  the  respfind- 
ent  to  create  the  condition,  and  thus 
create  a  perfect  equitable  estate.  It  is 
assumed  in  the  argument  ot  respondent, 
although  not  found  in  the  petition,  that 
the  consideration  for  this  agreement  was 
legal  services  to  be  performed  by  these  at- 
torneys in  futuro,  and  he  insists  that  un- 
til these  services  are  performed  the  sons  ot 
respondent  have  no  interest  in  the  estate. 
No  principle  of  equity  can  be  found  to  sup- 
port such  argument.  In  equity,  from  the 
time  of  the  execution  of  the  contract  for 
the  sale  of  land,  the  vendor  as  to  the  land 
becomes  a  trustee  tor  the  vendee,  and  the 
Vendee  as  to  the  purchase  money  becomes 
a  trustee  for  the  vendor.  Such  contracts 
for  must  purposes  are  deemed  executed, 
upon  the  principle  that  courts  of  equity 
will  regard  substance  rather  than  form, 
and  thus  assist  the  parties  by  extending 
to  the  agreement  the  effect  desired  and  in- 
tended. Pomeroy.in  his  Equity  Jurispru- 
dence, (volume  1,  §1<I5,)  speaking  ot  such 
agreements,  says:  "The  view  which  equi- 
ty takes  of  the  juridical  relations  resulting 
from  the  transaction  is  widely  different. 
Applying  one  of  lis  fruitful  principles,  that 
what  ought  to  be  done  is  regarded  as 
done,  equity  says  that  from  the  contract, 
even  while  yet  executory,  the  vendee  ac- 
quires a  real  right,  a  right  ot  property  in 
the  land,  which,  though  lacking  a  legal  ti- 
tle, and  therefor  equitable  only,  is  none 
the  less  the  real  beneficial  ownership,  sub- 
ject, however,  to  a  lieu  of  the  vendor  -as 
Cal.Rep.  26-28  P.--i2 


security  tor  the  purchase  price  as  long  as 
that  remains  unpaid."  This  principle  Is 
fully  recognized  by  the  decisions  of  this 
court.  See  Willis  v.  Wossencraft,  22  Cal. 
616;  Love  v.  Watkins,  40  Cal.  5B5:  Hoff- 
man  v.  Yallejo,  45  Cal.  566;  Watson  v. 
Sutro.  86  Cal.  527,  24  Pac.  Rep.  17-',  and  25 
Pac.  Rep.  64.  In  the  case  ot  Hoffman  v. 
Yallejo,  supra,  the  court  said,  referring  to 
a  contract  similar  to  the  one  respondent 
alleges  this  to  be:  "The  agreement  ot  Sep- 
tember, 18G5,  constituted  Hoffmau  and 
the  Wilsons  together  the  equitable  own- 
ers, as  against  the  defendant,  J.  J.  Valle- 
]o,  ot  the  undivided  halt  ot  whatever 
should  thereafter  result  from  the  prosecu- 
tion or  compromise  ot  the  suit  Instituted 
against  Clark." 

Counsel  for  petitioner  has  argued  with 
great  learning  that  proceedings  upon  the 
application  for  letters  ot  administration 
arein  the  nature  of  proceedingsinref7j,and 
therefore  all  persons  interested  are  parties ; 
but,  owing  to  the  views  we  entertain  upon 
the  other  branch  ol  the  case,  it  will  not  be 
necessary  to  consider  that  question.  To 
hold  that  the  word  "  pnrty, "  as  used  In  sec- 
tion 170  of  the  Code  ol  Civil  Procedure,  Is 
confined  to  parties  ot  record  by  name, 
would  be  a  construction  so  narrow  as  to 
find  support  neither  in  principle  nor  au- 
thority. To  say  that  a  judge  would  be 
qualified  under  this  provision  to  try  and 
determine  an  action  in  ejectment,  brought 
by  tlie  administrator  ot  an  estate,  of  which 
the  children  of  the  judge  are  the  heirs,  or 
that  he  could  render  judgment  in  a  fore- 
closure suit,  where  an  administrator  ia  de- 
fendant, and  the  heir  is  a  son  ot  the  judge, 
would  be  to  sacrifice  substance  to  form, 
and  contrary  to  all  principles  of  modern 
legal  jurisprudence.  In  the  case  ot  Fred- 
ericks V.  Judab.  73  Cal.  608,  15  Pac.  Rep. 
305,  the  court  said:  "Although  in  that 
action  Mrs.  Judah,  as  executrix,  was 
plaintiff,  it  was  an  action  between  the 
same  parties,  within  the  meaning  ot  this 
provision,  for  the  executrix  represented 
the  heirs  therein."  In  the  case  ot  Brlggs 
V.  Briggs,  SO  Cal.  255,  22  Pac.  Rep.  334.  it 
was  held  that  a  successor  in  interest  was 
a  "party,"  within  the  meaning  ot  the  pro- 
vision tliat  a  deposition  properly  taken 
could  be  read  in  evidence  in  a  subsequent 
action  "between  the  same  parties."  In 
the  case  ot  Schultze  v.  McLeary,  73  Tex. 
»2, 11  S.  W.  Rep.  924,  the  court  said  that, 
notwithstanding  that  the  judge  was  not 
related  to  the  party  by  name,  yet  that  "if 
he  was  but  the  representative  of  his  wife, 
who  was  so  related,  or  if  he  was  the  rep- 
resentative ot  a  right  claimed  by  himself 
and  wife  in  community,  or  if  any  judg- 
ment rendered  in  his  favor  or  against  him 
would  affect  the  right  ot  the  wife  through 
her  community  rights  even  to  the  extent 
of  costs,  then  the  wife  of  Orynski,  within 
the  spirit  and  purpose  of  the  constitution- 
al provision  to  which  we  have  referred,  was 
a  party  to  the  suit,  and  the  district  judge 
disqualified.''  See  Hodde  v.  Susan,  58 
Tex.  889;  Gains  v.  Barr,  60  Tex.  676; 
North  Bloonifleld,  etc.,  Co.  v.  Keyser,  58 
Cal.  332.  In  Stock  well  v.  Township  Board, 
etc.,  22  Mich.  350,  Justice  Graves  said: 
**  The  court  might  not  be  astute  to  dis- 
cover refined  and  subtle  distinctions  to 
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save  a  case  from  the  operation  of  the  | 
maxim,  when  the  principle  It  embodiPB  be- 
speaks the  propriety  of  Its  application." 
The  Code  provideH  that  its  provisions 
"are  to  be  liberally  construed,  with  a 
view  to  effect  its  objects  and  to  promote 
Justice. "  Section  4.  Code  Civil  Proc.  And 
again:  "When  a  statute  or  instrument 
Is  equally  susceptible  of  two  Interpreta- 
tions, one  In  favor  of  natural  right  and 
the  otlier  againbt  it,  the  former  Is  to  be 
adoptsd. "  Section  1866,  Code  Civil  Proc. 
These  provisions  of  the  Code,  talten  in 
connec*-'on  with  the  authorities  cited,  in- 
dicate ihat  section  170  is  to  Have  no  tech- 
nical or  narrow  construction,  but  is  to  be 
brondly  applied  to  all  litigation,  where  a 
Judge  is  called  upon  to  adjudicate  proper- 
ty rights.  We  conclude,  therefore,  that 
the  word  "  party, "  as  usetl  In  section  170, 
is  not  confined  to  the  parties  to  the  record 
by  name,  but  includes  all  persons  repre- 
sented by  parties  to  the  record.  Are  the 
sons  of  the  respondent  represented  by  a 
party  to  tlie  record ?  It  seems  unnecessa- 
ry to  examine  Into  the  question  as  to  the 
relations  existing  between  the  administra- 
tor and  tl  e  heirs,  for  the  administrator 
himself  Is  one  of  the  heirs,  and  Is  a  gran- 
tor under  the  agreement  to  convey  to  the 
sons  of  respondent.  IVhile  he  is  not  the 
sole  grantor,  that  fact  is  immaterial,  for 
the  disqualification  results  from  the  kind 
of  Interest  held  by  the  suns,  and  not  from 
the  amount  of  Interest.  Their  ownership 
of  a  portion  of  the  estate  is  as  disqualify- 
ing as  if  they  owned  it  in  entirety.  As 
petitioner's  right  to  the  estate  will  be  con- 
clusively determined  upon  the  hearing  of 
her  application  for  letters,  as  far  as  the 
parties  to  that  proceeding  are  concerne<l, 
and  as  Kay,  the  administrator.  Is  a  party 
to  that  proceeding,  and  has  contracted  to 
convey  to  the  sons  of  responilent  an  In- 
terest In  the  estate,  and  as  therefore  he  is 
the  trustee  of  said  sons  for  such  interest, 
and  as  they  are  the  equitable  owners 
thereof,  they  are  as  fully  and  completely 
represented  by  the  administrator,  Kay,  In 
that  proceeding,  as  any  beneficiary  can  be 
represented  by  bis  trustee. 

Respondent  alleges  in  his  answer  that 
he  has  no  Information  or  belief  upon  the 
subject  BUfHclent  to  enable  him  to  answer 
the  allegation  In  said  petition  and  affida- 
vit "that  suld  Kay  and  the  other  of  said 
next  o:  kin  after  this  petitioner  and  affiant 
havemade  a  valid  agreement  with  Jaa.  H. 
Cndd,  Esq.,  and  .John  E.  Budd,  Esq.,  and 
Messrs.  Nutter  and  De  Vries,  that  they 
shall  have  one-fourth  of  said  estate,  in 
case  and  upon  condition,"  etc.,  "and 
therefore  he  denies  8»ld  allegation."  Pe- 
titioner objects  to  the  sufficiency  of  the 
foregoing  denial  to  create  an  issue,  but  in- 
asmuch as  respondent  in  his  brief  sets  out 
that  since  the  oral  argument  he  has  re- 
ceived information  that  will  enable  him 
to  make  a  specific  denial  of  the  allegation, 
and  asks  to  amend  his  answer  in  tliat  re- 
gard, which  application  we  are  disposed 
to  grant,  it  becomes  unnecessary  to  pass 
upon  the  merits  of  petitioner's  contention 
In  this  respect.  The  demurrer  to  the  pe- 
tition will  be  overruled,  and  the  respond- 
ent will  be  allowed  hve  days  alter  service 
of  a  copy  of  the  oider  thereof  to  file  an 


amended  answer  In  accordance  with  bis 
request. 

"We  concnr:  Bkatty,  0.  J.;  Db  liAVEN, 
J.;  Hauhison,  J. ;  Patkuson,  J. 

«i  CM.  tn 

Miller  v.  Waddingham  et  al.     (No.  13,- 

899.) 

(Supreme  Court  of  Cnllfomia.     Sept.  25,  1891.) 

Sale  of  Lasd— Re.moval  of  Bciluings — Is- 

JUXCTIOS. 

Plaintiff  sold  certain  iand,  rereivlng  {9,000 
of  tho  purchase  price,  and  placing  his  vendee  in 
possession,  but  retaining  the  legal  title  as  secu- 
rity for  the  fulflllment  of  the  contract  of  parcbase. 
The  vendee,  without  any  afrreoment  with  plain- 
tiff relative  thereto,  constructed  bouses  oa  the 
land,  and  than  sold  them  to  defendant  to  be  re- 
moved. Held  that,  in  the  absence  of  any  show- 
ing on  plaintiff's  part  that  security  would  be  im- 
paired by  such  removal,  it  would  not  be  enjoined. 

In  bank.  Appeal  from  superior  court, 
San  Bernardino  county;  John  L.  Camp- 
bell, Judge. 

.Action  to  enjoin  the  removal  of  certain 
houses.  Injunction  denied,  and  plaintiff 
appeals.    Affirmed. 

Walters  &  Gird,  for  appellant.  Hams 
&  Gregf(<  'or  respondents. 

Harrison,  J.  In  March,  1887,  the  plain- 
tiff entered  into  an  agreement  in  writing 
with  one  Clublne,  for  the  sale  and  convey- 
ance to  him  of  two  blocks  of  land  in  On- 
tario, in  this  state,  receiving  from  him  the 
sum  of  $9,000  on  account  of  the  purchase 
price  of  the  property,  and  placed  his  ven- 
dee In  possession  of  the  land.  Ciubine  sub- 
divided the  land  Into  lots  suitable  for  resi- 
dence and  business  purposes,  and  employed 
the  defendant  Newman  to  construct  cer- 
tain dwelling-houses  upon  the  land,  and 
to  furnish  the  materials  therefor,  for  th« 
sum  of  f  4. lUO,  payable  in  weekly  install- 
ments as  the  work  progressed.  Shortly 
after  Newman  began  the  construction  of 
the  houses,  Ciubine,  failing  to  make  such 
payments,  agreed  with  him  that  the 
houses  should  belong  to  said  Newman  un- 
til paid  for,  and  thereupon  Newman  pro- 
ceeded with  his  work,  and  finished  the 
houses,  having  received  from  Clublue  only 
the  sum  of  $725  upon  account  thereof. 
Prior  to  thecommencement  of  this  action, 
Newman  sold  the honses  to  the  defendants 
AVaddingham  and  Gargan,  and  they  very 
soon  thereafter  commenced  to  remove 
them  from  the  land,  and  had  partly  com- 
pleted such  removal  when  the  plaintiff 
commenced  this  action.  The  houses  were 
built  on  redwood  mud-sllls  of  two-inch  by 
six-inch  timber,  resting  upon  the  soil,  and 
the  soil  was  not  disturbed  in  building  ur 
removing  the  houses.  The  plaintiff  brought 
this  action  for  the  purpose  of  perpetually 
restraining  the  defendants  from  removing 
the  houses  from  the  land,  and  also  to  re- 
cover from  them  the  sum  of  $3,000  dam- 
ages alleged  to  have  been  done  to  bis  prop- 
erty by  the  attempted  removal.  At  the 
commencement  of  the  action  a  restraining 
order  was  issued  by  the  court,  and  upuu 
the  trial  of  the  cause  the  court  rendered 
judgment  in  favor  of  the  defendants,  and 
dissolved  the  restraining  order.  From 
this  judgment  the  plaintiff  has  appealed 
upon  the  .iudgment  roll  alone. 
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AlthoDfrh  the  principal  ground  orsed  by 
the  appellant  for  the  reversal  of  tbejudg' 
inent  in  that  upon  the  conBtriictlon  of  the 
houses  they  became  fixtures  attached  to 
the  land,  and  that  by  their  removal  the 
defendants  were  committing  waste,  we 
think  that  the  respectlverlRhts  of  the  par- 
ties are  to  be  determined  upon  principles 
other  than  those  applicable  to  the  subjects 
ot  waste  and  fixtures.  The  court  below 
did  not  find  that  the  buildings  in  question 
were  fixtures,  and,  in  the  absence  of  a 
finding  by  It  upon  that  subject,  we  cannot 
say  upon  the  facts  that  were  found  that 
they  did  become  fixtures.  Whether,  in  any 
case,  buildings  that  are  placed  upon  laud 
become  fixtures.  Is  a  question  of  fact  to  be 
determined  upon  the  evidence  of  that  par- 
ticular case.  The  mere  erection  of  a  build- 
Ing  upon  land  does  not  necessarily  make 
It  a  fixture,  (Pennybecker  v.  McDongal, 
4A  Cal.  160;)  and  In  order  to  determine 
whether  it  be  a  fixture  depends  upon  vari- 
ous circumstances  and  relations  connected 
with  its  being  placed  upon  the  land,  (Lav- 
enson  v.  Boap  Co.,  80Cai.  260,  22  Pac.  Rep. 
184.1  The  rules  applicable  to  fixtures  have 
been  created  by  a  series  of  Judicial  decis- 
ions, and  these  decisions  are  nut  always 
capable  of  being  reconciled.  The  attempt 
in  the  Civil  Code  to  give  a  definition  of  a 
"flxtore'only  in  part  removes  the  dlffl- 
cnlty.  Section  660  declares  that  "a  thing 
Is  deemed  to  be  affixed  to  land  when  it  is 
•  •  •  permanently  resting  upon  it.  as 
In  the  case  of  buildings ; "  but  It  still  re- 
quires evidence  to  determine  what  is  "  per- 
manently resting"  upon  the  land.  The 
finding  in  the  present  case  that  "said 
houses  were  built  on  redwood  mud-sills  of 
two-inch  by  six-Inch  timber,  said  mud-slUs 
resting  upon  the  soil, "  and  that  "  the  soil 
was  not  disturbed  in  building  or  removing 
said  bouses,"  is  consistent  with  a  deter- 
mination ot  the  court  below  that  the 
buildings  in  question  were  not  fixtures, 
and,  for  the  purpose  ot  upholding  its  de- 
cision, it  may  be  assumed  that  such  deter- 
mination was  made  by  It.  But,  without 
determining  whether  or  not  the  buildings 
were  fixtures,  we  are  of  the  opinion  tha  t 
upon  other  principles  applicable  to  the 
case  the  plaintiff  is  not  entitled  to  the  re- 
lief sought  by  him. 

The  plaintiff  has  invoked  the  aid  ot  a 
court  of  equity  to  protect  htm  against 
threatened  injury,  and,  in  order  thut  he 
may  have  such  protection,  it  is  Incumbent 
upon  him  to  show  that  he  has  rights 
which  need  and  can  receive  it,  and  also 
that  the  acts  charged  upon  the  defend- 
ants are  an  invasion  ot  such  rights,  and 
demand  such  assistance.  In  his  complaint 
he  alleged  that  he  was  the  owner  of  cer- 
tain land  upon  which  certain  buildings  ex- 
ist, and  that  the  defendants  had  commit- 
ted certain  acts  of  trespass  upon  the 
same,  causing  a  damage  thereto  of  $3,000. 
TJpon  the  trial  the  court.  Instead  of  find- 
ing that  he  was  the  "owner"  ot  the  land 
upon  which  the  alleged  trespass  was  com- 
mitted, found  that  he  had  made  a  con- 
tract of  sale  thereof  with  the  grantor 
of  the  defendants,  and  placed  his  vendee  In 
possession  oi  the  land,  and  that  the  build- 
ings bad  been  thereafter  placed  upon  the 
land  at  the  Instance  ol  the  vendee,  and 


were  being  removed  under  authority  de- 
rived from  him.    Upon   the  execution  ot 
this  contract  of  sale,  the  vendee  of  the 
plaintiff  became  rested  with  the  equitable 
title  to  said  land,  and  the  plaintiff  re- 
tained in  himself  the  legal  title  as  a  security 
for  the  performance  of  the  contract  by 
the  vendee.    By  placing  bis  vendee  in  pos- 
session ot  the  land,  be  thereby  conferred 
upon  him   the  right  to  Its  use  and  enjoy- 
ment, so  lung  as  he  should  continue  to 
comply  with  the  obligations  of  his  con- 
tract.   It  may  be  conceded  that.  If  the 
buildings  had  been  upon  the  land  at  the 
date  of  the  purchase,  and  bad  formed  a 
part  of  the  subject-matter  of  the  sale,  the 
plaintiff  might  have  had  the  right  to  have 
them  remain  upon  thelandas  a  part  of  his 
security  until  the  whole   purchase  price 
was  paid.     In    this   case,  however,  the 
buildings  formed  no  part  of  the  considera- 
tion for  the  purchase  of  the  land,  nor  were 
they  placed  upon  the  land  In  pursuance 
of  any  terms  of  the  contract  of  sale.    The 
fact  thatthe  plaintiff  was  underuo  obliga- 
tion  to  give  to  his  vendee  possession  be- 
fore a  conveyance  of  the  land  Is  Immate- 
rial.    He  did  give  him  possession,  and, 
while  such  possession  did  not  authorize 
the  vendee  to  do  any  act  which  would 
diminish    the  value    of  the    property  of 
which  he  had  received  the  possession,  be 
had  the  right  under  his  equitable  owner- 
ship to  any  use  and  enjoyment  thereof  con- 
sistent with  such  obligation.    For  such 
use  and  enjoyment  he  could  not  be  charge- 
able with  waste.    After  the  execution  of 
a  contract  of  sale  the  relation  of  the  ven- 
dor and  vendee  to   the  land  is  likened  to 
that  of  mortgagor  and   mortgagee.    The 
vendor  retains  the  legal  title  as  security 
tor  the  performance  by  the  vendee  of  the 
contract  on  his  part,  and  by  placing  the 
vendee  in  possession  of  the  land  gives  to 
blm  the  right  to  use  and  enjoy  it  as  his 
own,  so  long  as  he  does  not  impair  its 
condition,  or  diminish  its  value  as  it  ex- 
isted  when  received   by  him.    So  long  as 
the  vendee  complies  witb  the  terms  of  his 
contract,  he  is  entitled  to  retain  posses- 
sion ot  the  land,  (Willis  v.  Wosencraft,  22 
Cal.  607;)  and  the  vendor  can  at  no  time 
enforce  payment  of  more  than  the  agreed 
price  ther^or,   however  much    the  land 
may  have  appreciated  in  value,  or  been 
Improved  by  the  vendee.    The  fact  that 
the  vendor  holds  the  legal  title  a.s  security 
for  such  payment  does  not  give  him  any 
greater  rights  than  he  would  possess  If  he 
had  conveyed  the  land   and  taken   back  a 
mortgage  for  the  unpaid   portion  of  the 
purchase  money,  or  than  are  held  in  land 
by  a  mortgagee,  who  takes  for  his  securi- 
ty a  conveyance  absolute  in  form,  Instead 
of  a  formal  mortgage.    It  is  a  well-recog- 
nized principle  in  equity  that  a  mortgagee 
cannot    maintain    an  action  to  resti'ain 
waste  without  showing  that  thereby  his 
security   will   be  impaired,    'Robinson  v. 
Russell,  24  Cal.  467;  Buckont  v.  Swift,  27 
Cnl.  433.    See,  also,  Perrlne  v.  Marsden, 
34  Cal.    14;)  and.  by  parity  ot  reasoning, 
the  vendor  who  holds  the  legal  title  as 
•security  for  the  fnlflUment  of  the  contract 
ot  purchase  by  the  vendee  in   possession 
Should  show  that  he  will  sustain  some 
injury  before  be  can  maintain  an  action 
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liketbe  present.  So  long:  as  the  BufScIeocy 
of  the  security  is  auimpaired,  he  has  no 
right  to  disturb  tho  vendee  In  any  use  or 
enjoyment  which,  he  may  make  of  the 
land.  Suc.b  use  and  enjoyment  liy  the 
vendee  is  a  une  of  his  own  property,  and 
unless  he  thereby  impairs  the  aecurlty, 
ordimiuisbes  the  estate  which  he  received 
from  the  vendor,  or  the  value  of  the  land 
as  he  received  it,  he  sliould  not  be  re- 
strained. In  view  of  these  principles,  the 
plaintiff  has  failed  to  show  any  right  to 
tlie  equitable  interposition  of  the  court, 
and  tlie  action  of  the  court  in  dismlsaing 
his  complaint  was  correct.  It  is  not  al- 
leged in  bis  complaint,  nor  is  It  found  by 
the  court,  that  the  vendee  has  in  any  re- 
spect failed  to  comply  with  the  terms  of 
his  contract,  or  that  he  is  unwilling  or 
unable  to  do  so.  Tiie  record  does  not  dis- 
close the  terniH  of  the  contract  of  sale, — 
eitner  the  amount  of  the  purchase  price 
remaining  unpaid,  or  the  time  when  it 
will  become  payable.  Nor  is  it  alleged  or 
found  that  the  laud  is  less  valuable  than 
it  was  at  the  date  of  the  contract  of  sale, 
or  how  great  is  the  obligation  for  which 
the  plaintiff  holds  it  as  security.  In  the 
absence  of  any  allegation  or  finding  to 
the  contrary,  it  must  be  assumed  that 
the  land  Is  fully  as  valuable  as  at  the  date 
of  the  contract,  and  that  the  vendee  is  not 
only  able  to  comply  with  his  obligations, 
but  that  he  will  fully  and  promptly  meet 
them  as  they  mature.  Inasmuch,  then, 
as  the  plaintiff  has  received  ^9,000  to- 
wards the  payment  of  the  purchnse  price 
of  the  land,  he  does  not  show  any  impair- 
ment of  his  security  or  injury  to  himself 
by  the  fact  that  the  defendants  are  threat- 
ening to  remove  from  the  land  buildings 
placed  thereon  by  themselves,  and  which 
are  shown  to  be  of  the  value  of  only 
94,10U.  The  Judgment  of  the  court  below 
is  affirmed. 

We  concur:    Beattt,  C.  J. ;  De  Haten, 
J.;  Garoutte,  J.;  Sharpstein,  .' 
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i  fiOMPSO.V  V.  LiACOHLIK.    (No.  13,972.) 

{Supreme  Court  of  California.     Sept  21,  1891.) 

Jddqmekt — Equitable  Rblibf— Isjunction. 

1.  A  oourt  of  equity  will  enjoin  the  enforce- 
ment of  the  alternative  part  Of  a  Judgment  for 
the  return  of  property  or  its  value  where  the 
property  was  voiuntorily  returned  liefore  the 
judgment  was  rendered. 

2.  After  judgment,  and  within  the  time  al- 
lowed by  law  to  move  for  a  new  trial,  the  attor- 
ney for  defendant  agreed  with  plaintiifto  satisfy 
the  judgment  on  payment  of  a  certain  sum  of 
moaoy.  Plaintiff,  relying  on  this  agreement,  did 
not  move  for  a  new  trial,  and  tendered  the 
amount  agreed  on  to  defendant's  attorney,  who, 
after  the  time  to  move  for  a  new  trial  had  expired, 
refused  to  accept  it,  and  to  satisfy  the  judgment. 
HeLd,  that  the  enforcement  ot  the  judgment 
would  be  enjoined. 

8.  Injunction  will  lie  to  restrain  the  enforce- 
ment of  a  judgment  already  satisfied. 
IShakfsiei:(,  J.,  dissenting. 

In  bank.  Appeal  from  snperior  court, 
Los  Angeles  county;  Walter  Van  Dyke, 
Judge. 

A  suit  in  equity  by  Thompson  against 
Laughlln  to  enjoin  the  enforcement  ol  a. 


Judgment.    Juds^eht  for    plaintiff.    De- 
fendant appeals.    Affirmed. 

Doonw  A  Burdett,  for  appellant.  Wells, 
Qutbrie  &  Lee,  for  respondent. 

De  Haven,  J,  On  November  8,  1889,  in 
the  superior  court  of  Los  Angelen  county, 
the  defendant  herein  obtained  a  judgment 
against  the  plaintiff  in  this  action  for  the 
recovery  of  the  possession  of  a  certain  lot 
of  lumber,  or,  in  case  a  delivery  thereof 
could  not  be  had,  then  for  its  value,  found 
to  be  ¥1,000;  and  also  for  9250  damages, 
and  costs  of  the  action.  This  action  Is 
brought  to  enjoin  the  enforcement  of  said 
judgment  for  damages,  and  also  the  al- 
ternative part  for  the  value  of  the  lumber. 
The  court  below  rendered  judgment  enjoin- 
ing the  defendant  from  colleciing  the  said 
sum  of  f],0UO,and  requiring  him  to  satisfy 
the  judgment  to  that  extent.  The  defend- 
ant appeals. 

The  conrt  below  found,  and,  indeed,  the 
tact  Is  not  denied  in  the  answer,  that  dur- 
ing the  pendency  of  the  action  brought  by 
the  defendant  against  the  plaintiff,  but 
after  issue  joined  therein,  the  plaintiff  re- 
turned to  the  defendant  all  of  the  lumber 
sued  for.    It  also  appears  that  during  the 
trial,  which  resulted  in  the  judgment  re- 
ferred to,  the  plaintiff  herein  offered  to 
show  this  fact,  but  the  court  held  the  evi- 
dence Inadmissible  nnder  the  pleadings. 
The  findings  further  show  that,  after  the 
rendition  ot  said  judgment,  and  within  the 
time  allowed  by  law  to  move  for  a  near 
trial,  the  attorney  for  the  defendant 
that  action  agreed  with  the  plain* 
torney  therein  that  upon  paym" 
and  costs  the  said  judi    'P* 
satisfied ;    and    that,   r 
agreement,  the  plain  tif; 
move  for  a  new  trial;  ai 
time  to  move  for  a  new  '• 
the  attorney  for  the  defe 
accept  the  said  sum  agr- 
satisfy  suld  judgment.  .ch 

above  stated  there  canb  .utit 

would  bean  act  of  gro  je  upon 

the  part  ot  appellant  to  €  .  (he  collec- 

tion of  the  alternative  judgmentfor  f  1,000; 
and  there  can  be  as  little  doubt  that  it  Is 
within  the  power  of  a  court  ot  equity  to 
prevent  it.  As  already  stated,  the  court 
below  finds,  and  the  defendant  does  not 
deny,  that  before  the  rendition  of  the  judg- 
ment the  plaintiff  had  in  fact  returned  to 
him  the  lumber  sued  for,  and  that  he  has 
used  and  sold  the  same.  This  being  so, 
the  Judgment,  in  so  far  as  it  awarded  to 
the  defendant  here  tiie  right  to  recover 
said  lumber,  or  its  value  if  no  delivery 
could  be  had,  has  already  been  satisfied. 
That  Judgment,  In  the  form  In  which  it 
was  entered,  was  in  accordance  with  for- 
mer decisions  ot  this  court.  Beraon  r.  Nu- 
nan,  68  Cal.  .550;  Arsaga  v.  Villaiba,  85 
Cal.  19.5,  24  Pac.  Bep.  656;  Brichnian  v. 
Boss,  67  Cal.  606,  8  Pac.  Bep.  31C.  But.  al- 
though the  Judgment  was  In  that  form,  it 
did  not  entitle  appellant  to  both  property 
and  value.  It  affirmed  his  right  to  the 
possession  ot  the  property,  and  was  In 
legal  effect  an  adjudication  that  the  plain- 
tiff here  wrongfully  detained  it  from  him 
at  the  date  of  the  commencement  ot  that 
action,  and  that^  alnce  then  be  bad  ao- 
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quired  no  rl^rlit  to  retain  its  possession 
frnm  the  appellunt.  In  ArsaK'av.  Vlllalba, 
Bupra,  tills  court  said :  "  But  tiie  <udgmeot 
must  always  bo  in  the  altematlTS.  Even 
wlien  tlie  possession  not  only  can  be,  but 
bas  been,  delivered,  (under  provisional 
process,)  the  Judgment  must  nevertbeless 
be  for  the  recovery  of  the  property,  or  its 
Taloe  in  a  specified  sum  in  case  possession 
cannot  be  had.  Berson  v.  Nonan,  63  Cal. 
552;  Bricbman  t.  Boss,  67  Cal.  :06,  8  Pac. 
Bep.  316.  And  It  by  no  means  follows  that 
the  plaintiff  is  to  bavn  both  the  property 
and  its  value.  So  far  as  this  part  of  tbo 
Judgment  is  eonceraed,  it  Is  for  one  thing 
or  tbe  other,  nut  both ;  and,  It  possession 
bas  already  been  delivered  to  the  plaintiB, 
the  conrt  would  not  allow  him  to  proceed 
with  his  execution  for  that  part  of  the 
Judgment."  It  makes  no  difference  in  tbe 
application  of  this  rule  tha  t  in  the  former 
action  between  plaintiff  and  defendant 
tbe  property  sued  for  was  voluntarily  de- 
livered to  the  defendant  here,  and  not  un- 
der provisional  process  in  t!:at  action. 
Tbe  only  effect  of  this  ditfereni;e  in  the  way 
tbe  lumber  was  returned  is  in  tbe  nature 
of  the  evidence  by  which  the  fact  is  shown 
to  the  court.  But  the  fact,  when  once 
made  to  appear,  has  the  same  force  In 
both  cases.  All  that  tbe  defendant  was 
entitled  to  by  bis  jndgment  was  cither  the 
property  or  tlievalue,  and  not  both ;  and, 
baring  tbe  Inmber  in  bis  possession,  eq- 
aity,  treating  that  as  done  which  ought 
acconllng  to  justice  to  be  done,  will  con- 
sider that  the  defendant  received  the  same 
in  satisfaction  of  his  Judgment,  and  will 
enjoin  its  further  executiou. 

2.  But,  on  tbe  other  band,  if  it  shoald  be 
assumed  that  the  Judgment  has  the  effect 
claimed  for  it  by  appellant,  and  that  the 
previous  return  of  thelum  her  does  not  oper- 
ate as  a  satlBfactlon  of  any  part  of  it,  then, 
upon  the  facts  alleged,  the  plaintiff  here 
was  entitled  to  the  injunction  obtained, 
on  account  of  tbe  agreement  of  appellant's 
attorney  to  act-ept  $150,  and  cause  tbe 
Judgment  to  be  satisfied.  The  court  finds 
that  this  agreement  was  made,  and  that 
in  consequence  tbe  plaintiff  neglected  to 
move  for  a  new  trial  of  the  action,  and 
that  appellant's  attorney  repudiated  the 
agreement  after  tbe  time  to  move  for  a 
new  trial  bad  expired.  It  must  be  pre- 
enmed  that  by  reason  of  this  conduct  of 
appellant's  attorney  the  plaintiff  was  de- 
prived of  the  substantial  right  to  have  the 
Judgment  set  aside,  and  a  new  trial  of  the 
action;  for  it  cannot  be  supposed  that 
tbis  motion  would  have  been  denied  if  the 
granting  thereof  was  necessary  In  order 
to  work  that  justice  which  Is  sought  in 
tbis  action.  It  may  be  true  that  this 
agreement  was  not  put  in  each  form  that 
it  could  beenforced,and  that  tbe  attorney 
bad  no  authority  as  sucb  to  release  tbe 
Judgment  for  the  sum  agreed  upon  But 
this  is  not  an  action  to  enforce  the  agree- 
ment, but  it  is  to  prevent  the  appellant 
from  retaining  the  benefit  of  an  unfair  ad- 
vantage, obtained  by  the  representations 
and  assurances  of  bis  attorney,  and  which 
would  be  an  act  of  fraud  upon  the  part  of 
the  appellant  to  retain,  with  knowledge 
of  the  facts.  "Fraudulent  conduct  and 
deceitful  represeptatUms  upon  the  part  of 
T.27p.no.l4— 48 


plaintiff  in  an  action  at  law,  by  means  of 
which  defendant,  having  a  merltorlons  de< 
fense,  is  prevented  from  interposing  it, 
afford  frequent  ground  for  application  for 
the  aid  of  an  injunction  to  rentrain  tlieen- 
forcement  of  judgrneuta  thus  fraudulently 
obtaJned."  High,  In]- §  199.  And  the  same 
rule  must  necessarily  obtain  where,  by 
reason  of  such  conduct  of  his  adversary, 
a  part;  has  lost  the  right  to  move  fur  a 
new  trial.  "It  is  also  to  be  noticed,  in 
connection  with  the  jurisdiction  of  equity 
in  restraint  of  judgments  upon  the  ground 
of  fraud,  that  the  cases  in  which  the  relief 
is  granted  are  not  limited  to  those  where 
tbe  -fraadulent  representations  are  those 
of  plaintiff  in  person,  but  that  tiie  fraudu- 
lent conduct  of  plaintiff's  ottorney  in  tbe 
case  may  afford  sufflcient  ground  tor  en- 
joining a  Judgment  which  is  obtained  by 
means  of  sucb  fraud.  *  •  •  So,  where 
defendant  in  the  judgment  shows  a  go<id 
equitable  defense  thereto,  vrhlch  he  was 
prevented  from  making  by  relying  upon 
the  represen^aMons  of  tbe  solicitors  for 
plaintiff  in  the  action,  proceedings  under 
the  judgment  may  properly  be  ei^oiued." 
Ulgh,  Ihj.  §  202.  For  cases  illDStrative  of 
this  rnle,  see  Holland  v.  Trotter,  22  Grat. 
136;  Kent  v.  Richards,  3  Md.  Ch.  392.  And 
we  do  not  think  that  in  failing  to  move 
for  a  new  trial,  under  the  ciruamHtances 
here  disciosed,  plaintiff  was  guilty  of  such 
negligence  as  to  deprive  him  of  tbe  right 
to  appeal  to  a  court  of  equity  to  restrain 
the  driendant  from  reaping  the  full  fruits 
of  the  broken  agreement  of  his  attorney, 
and  to  permit  which  would  be  a  fraud  on 
plaintiff,  and  a  reproach  to  the  law  and 
to  tbecourtsadmlnisteringit.  Upon  both 
of  the  grounds  here  discussed  the  judg- 
ment appealer!  from  is  right. 

S.  The  remedy  by  inJuncMon  was  proper, 
in  tbis  case,  even  conceding  that  the  conrt 
in  which  tbe  Judgment  was  rendered  might 
have  tbe  power  to  grunt  tbe  same  relief 
upon  motion  tostay  the  execution.  Craw- 
ford V.  Thurmond,  3  Leigh,  86.  Besides, 
tbe  defendant  waived  any  objection  to 
the  remedy  by  answering  without  first 
moving  to  dismiss  the  action  on  the 
ground  that  plaintiff  should  have  pro- 
ceeded by  motion.  Wood  v.Curi"ey,49  Cal. 
859.    Judgment  afilrnied. 

Weconcur:  Bbattt,  C.  J.;  MgFarland, 
J.;  Paterson,  J.;  Uabsison,  J. 

Oaroutte,  J.  I  concur  in  Justice  Db 
Have.n's  opinion  upon  tbe  first  ground  dis- 
cussed. Tbe  judgment  in  Laughlin  v. 
Thompson  was  a  valid,  binding  judgment, 
but  In  all  respects  save  as  to  costs  is  lully 
satisfied,  for  the  property  bas  been  re- 
turned to  Laughlin.  Why  should  he  ob- 
ject because  Thompson  returne<l  him  the 
property  sooner  than  was  required"?  If 
Thompson  had  retained  the  property  and 
returned  it  after  judgment,  that  would 
have  strictly  comported  with  the  require- 
ments of  the  judgment.  Is  he  to  suffer  a 
grievous  wrong  because  he  was  too  alert 
in  giving  Laughiin  his  rights?  If  Laughlin 
vi  et  Hi-mis  had  taken  the  property  from 
Thompson,  and  thus  bave  prevented 
Thompson  from  returning  it,  could  it  be 
pretended  that  be  would  be  entitled  to  exr 
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ecutlon  to  recover  Its  value?  The  law  con- 
templates the  recovery  of  the  property  or 
Its  value;  never  both  property  and  value. 
The  execution  should  be  quashed  on  mo- 
tion. It  should  be  restrained  because  It 
would  be  unconscionable  to  satisfy  it  by 
sale  of  Thompson's  property.  I  tliinlc  an 
attorney  unprofessional  that  would  at- 
tempt to  enforce  It. 

Sharpstein,  J.  I  dissent.  This  appeal 
1b  by  the  defendant  from  a  Jndsment  that 
be  be  perpetually  enjoined  from  levying 
any  execution  or  other  process  upon  any 
of  the  property  of  the  plaintiff  for  the  col- 
lection  of  $1,000,  the  valne  of  lumber  for 
which  be,  defendant,  obtained  judgment 
in  the  superior  court  of  Los  Angeles 
county  in  the  suit  therein,  wherein  de- 
fendant herein  was  plaintiff  and  plalntlO 
herein  defendant;  and  that  defendant 
herein  farther  be  enjoined  from  attempt- 
ing to  or  Incumbering  the  property  of 
plalntltt  herein  by  any  Hen  by  reason  or 
virtue  of  said  judgment  to  the  extent  of 
said  f  1,000,  or  from  demanding  any  sum 
of  money  by  reason  or  by  virtue  of  said 
judgment  to  the  extent  of  $1,000,  valne 
of  said  property;  and  defendant  herein 
was  required  to  satisfy  said  Judgment  in 
said  superior  court  to  the  extent  of  said 
$1,000.  Prof.  Pomeroy  says :  "  It  was  a 
settled  doctrine  of  the  equitable  juris- 
diction, and  is  still  the  subslstingdoctrine, 
except  where  it  has  been  modified  or  ab- 
rogated by  statute,  or  has  become  obso- 
lete through  the  enlarged  powers  uf  the 
law  courts  to  grant  new  trials,  that 
where  thu  legal  judgment  was  obtained 
or  entered  through  fraud,  mistake,  or  ac- 
cident, or  where  the  defendant  in  the  ac- 
tion, having  a  valid  legal  defense  on  the 
merits,  was  prevented  in  any  manner 
from  maintaining  it  by  fraud,  mistake,  or 
accident,  and  there  had  been  no  negligence, 
laches,  or  other  fault  on  his  part  or  on  the 
part  of  his  agents,  then  a  court  of  equity 
will  interfere  at  his  suit,  and  restrain  pro- 
ceedings on  the  judgment  which  cannot 
be  consistently  enforced. "  The  material 
allegations  of  the  complaint  are  "that  the 
plaintiff,  a  constable,  by  virtue  of  a  writ 
of  claim  and  delivery  issued  out  of  a  jus- 
tice's court  in  an  action  wherein  one  Wil- 
son and  others  were  plaintiffs  and  Laugh- 
lin  and  Berkle  were  defendants,  levied  up- 
on and  took  possession  of  29,'J74  feet  of 
lumber.  That  thereafter  an  action  was 
oomiuenced  by  the  defendant  herein  against 
the  plaintiff  herein  to  recover  the  posses- 
sion of  said  lumber,  and  for  damages  for 
the  detention  thereof.  That  action  was 
tried,  and  a  judgment  was  rendered  in  fa- 
vor of  the  plaintiff  herein.  On  appeal  to 
this  court  by  the  defendant  herein  said 
judgment  was  reversed,  and  the  cause  re- 
manded for  a  new  trial,  which  was  after- 
wards had,  and  a  judgment  rendered  In 
favor  of  the  defendant  herein  and  against 
the  plaintiff  herein  that  he  return  the  Inm- 
ber  so  seized  t>y  him,  or,  upon  failure  to 
do  so,  he  pay  in  lieu  thereof  one  thousand 
dollars,  and  two  hundred  and  fifty  dollars 
damages  fordctentiou, "etc.  "That,  after 
the  rendltlnn  of  said  judgment  and  the 
release  of  said  property  by  order  of  said 
superior  court,  an  action  was  commenced 


in  said  justice's  court  against  said  Laugb- 
lin  and  Berkle,  and  a  writ  of  attachment 
issued  therein  and  placed  In  the  hands  of 
the  plaintiff  herein  as  such  constable  as 
aforesaid,  and  said  plaintiff,  In  pursuance 
of  said  writ,  attached  the  said  lumber, 
and  beld  the  same  in  his  possession  until 
judgment  In  said  action  was  rendered  In 
said  justice's  court  in  favor  of  said  Laugb- 
lln  and  Berkle,  when  plaintiff  herein,  by 
order  of  said  justice's  coart.  released  said 
lumber  from  said  attachment,  and  tamed 
the  same  over  to  the  defendant  herein; 
but  plaintiff  herein  failed  to  take  a  receipt 
from  said  defendant  herein  for  said  lum- 
ber, and  said  defendant  herein  con  tinued 
to  prosecute  his  said  action  of  claim  and 
delivery  In  said  superior  court  against 
plaintiff  herein.  That  on  the  trial  of  said 
action  in  said  superior  court  plaintiff  here- 
in was  not  permitted  to  give  evidence  of 
the  return  of  said  lumber  to  defendant 
herein,  because  said  return  had  not  been 
pleaded  in  said  action."  After  judgment 
was  rendered  plaintiff's  and  defendant's 
attorneys  agreed  the  plaintiff  would  pay 
defendant  $150,  and  that  defendant  would 
accept  that  sum  In  fnll  satisfaction  of  said 
Judgment.  That  after  the  lapse  of  more 
than  10  days  after  plaintiff  was  informed 
of  said  agreement  he  tendered  said  $150 
to  defendant's  attorney,  who  refused  to 
accept  the  same,  and  repudiated  said 
agreement.  Plaintiff  made  no  motion  for 
a  new  trial.  The  attorney  who  conduct- 
ed his  defense  in  the  action  is  insolvent. 
The  complaint  was  demurred  to  by  the 
defendant  herein  on  the  ground  that  it 
does  not  state  facts  sufticient  to  consti- 
tute a  cause  of  action.  The  demurrer  was 
overruled. 

Did  the  court  err  In  overruling  said  de- 
murrer? In  other  words,  does  the  com- 
plaint state  facts  sufflcient  to  constitute 
a  cause  of  action  ?  The  only  ground  stat- 
ed in  the  complaint  for  equitable  relief  of 
the  kind  prayed  in  this  action  la  that  the 
plaintiff  had  a  perfect  defense,  which  be 
did  not  plead,  to  the  action  In  which  the 
execution  of  judgment  rendered  against 
him  in  said  action  is  sought  to  be  en- 
forced. Why  said  defense  was  not  plead- 
ed is  not  stated.  It  is  not  alleged  tbatthe 
defendant  herein  is  in  any  way  responsi- 
ble for  the  omission.  The  attempt  to  in- 
troduce evidence  to  prove  that  defense 
was  defeated  by  the  objection  that  such 
evidence  was  not  admissible  under  the 
pleadings.  The  ruling  of  the  court  in  sus- 
taining said  objection  is  not  complained 
of,  but  plaintiff  alleges  that  he  then  aiscer- 
tained  "for  the  first  time"  that  his  attor- 
ney had  not  pleaded  said  defense.  It  does 
not  appear  that  any  application  was 
made  to  the  court  to  amend  the  answer, 
so  as  to  obviate  the  objection  to  the  in- 
troduction of  evidence  to  prove  the  only 
defense,  so  far  as  disclosed  by  the  com- 
plaint in  this  action,  the  plaintiff  had  to 
the  action  which  defendant  was  prosecut- 
ing against  him.  That  such  an  amend- 
ment might  have  been  allowed  under  sec- 
tion 478  of  the  Code  of  Civil  Procedure, 
is  made  clear  by  vaj-ious  decisions  of  this 
court.  No  motion  for  a  new  trial,  al- 
though a  new  trial  may  be  granted  on  the 
ground  of  accident  or  surprise,  whicb  ordi- 
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nary  pradenc*econ1dhave);narded  against, 
was  made.  Code  Civil  Proc.  §  657.  It  ia 
alleged  that  defendant's  attorney  agreed 
with  plain tifl's  attorney  to  accept  $150  in 
full  satisfaction  of  tbe  judKment,  and  that 
plaintiff  tendered  that  sum  more  than  10 
(lays  after  the  agreement  was  made,  and 
after  the  time  within  which  notice  of  mo- 
tion for  a  new  trial  might  be  given,  but  it 
Is  not  alleged  that  plaintiff  was  prevented 
from  giving  the  notice  by  reason  of  the 
pendency  of  said  agreement;  and  within 
aix  mouths  after  the  Judgment  was  ren- 
dered the  court  In  which  It  was  rendered 
might  have  relieved  the  plaintiff  there- 
from, provided  said  judgment  was  taken 
afcainst  him  through  bis  mistake,  inad- 
vertence, surprise,  or  excusable  neglect. 
Section  473,  Code  Civil  Proc.  Chancellor 
Kent  says:  "The  rule  1b  that  chancery 
will  not  relieve  against  a  judgment  at 
law  on  tbe  ground  of  its  being  contrary 
to  equity,  unless  the  defendant  in  tbe  judg- 
ment was  Ignorant  of  the  fact  in  question 
pending  the  suit,  or  it  could  not  have  been 
received  as  a  defense,  or  unless  he  was 
prevented  from  availing  himself  of  the  de 
fense  by  fraud  or  accident,  or  the  act  of 
the  opposite  party,  unmixed  with  negli- 
gence or  fault  on  his  part."  Foster  v. 
wood,  6  Johns.  Ch.  87.  "A  court  of  equi- 
ty does  not  interfere  with  judgments  at 
law  unless  the  complainant  has  an  equi- 
table defense,  of  which  he  could  not  avail 
himself  at  law  because  it  did  not  amount 
to  a  legal  defense,  or  had  a  good  defense 
at  law  which  he  was  prevented  of  avail- 
lotc  himself  of  by  fraud  or  accident,  un- 
mixed with  negligence  of  himself  or  his 
agcuts. "  Heudrickson  v.  Hinckley,  17 
How.  443.  Here  the  plaintiff  had  a  good 
defense  at  law,  but  he  was  not  prevented 
from  availing  himself  of  it  by  fraud  or 
accident,  unmixed  with  negligence  o(  him- 
self or  agent.  No  element  of  fraud  or  ac- 
cident is  apparent,  but  the  negligence  of 
tbe  plaintiff  or  his  agent  is  couspicuons. 
Tbe  application  of  the  rule  laid  down  by 
tbe  eminent  autliurities  to  whici)  I  have 
above  referred  leaves  the  plaintiff  no  equi- 
ties whatever.  I  think  the  party  who  em- 
ploys an  attorney,  who  appears  and  con- 
ducts his  deleuae,  cannot  make  the  negli- 
gence of  such  attorney  a  ground  for 
equitable  relief  from  a  judgment  which 
might  have  been  prevented  by  reasonable 
diligence.  I  know  of  no  case  in  which 
the  Incompetency  or  neglect  of  an  attor- 
ney has  bet;n  held  to  be  u sufficient  ground 
for  the  relief  prayed  and  granted  in  this 
case.  Tbe  complaint,  in  my  Judgment, 
does  not  stale  facts  snfllcient  to  consti- 
tute a  cause  of  actioti,  and  thn  demurrer 
to  it  on  that  ground  should  have  been 
sustained. 

•1  Cal.  118 


Pbkbcott  et  at.  v.  Qradt.    (No.  14,016.) 
(Supreme  Court  of  CaUfomta.    Oct.  5, 1891.) 

aotiok  on  dsmand  notb— pleading — ^axswbb— 
Becord. 
1.  On  a  demand  note  provldinsr  for  a  reason- 
able attorney's  fee  In  case  of  suit  thereon,  the 
maker  is  entitled  to  demand  of  payment  before 
salt  can  be  brought,  and  it  is  error,  in  an  action 
OD  such  a  note,  to  render  jadgment  for  plaintiff 
on  the  pleadings,  if  the  answer  alleges  that  pay- 
ment was  not  demanded. 


S,  In  sach  an  action,  nnder  an  alle^tion  In 
the  answer  that  the  amount  demauded  in  tlie 
complaint  as  a  reasonable  attorney  'a  fee  is  not 
reasonable,  defendant  has  a  right  to  show  that 
plaintiff  is  not  entitled  to  any  fee,  or  that  tlie  fee 
demanded  is  not  reasonable ;  and  Judgment  against 
him  on  the  pleadings  is  error. 

8.  Where  a  Judgment  on  motion  on  the  plead- 
ings recites  that  the  motion  waa  tieard  on  June 
SUth,  it  will  not  be  disturbed  for  want  of  notice 
to  defendant  ot  tue  bearing,  in  tbe  al>sence  of  a 
bill  of  exceptions,  on  what  purports  to  be  a  no- 
tice of  a  hearing  on  May  80th,  a  legal  holiday, 
inserted  in  the  transcript,  since  stich  notice  con- 
stitutes no  part  of  the  Judgment  roll,  and  does 
not  warrant  a  conclusion  that  it  was  the  notice 
on  whicii  the  final  hearing  was  had. 

Coromissloners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Fresno  county; 
William  O.  Minor,  Judge. 

Action  by  F.  K.  Prescott  and  others 
against  W.  D.  Grady,  on  a  note  executed 
by  defendant.  Judgment  for  plaintiffs. 
Defendant  appeals.     Reversed. 

Orudy  i&  Austin,  tor  appellant.  Church 
■&  Cory,  for  rexpondentB. 

Tkmplk,  C.  This  action  is  brought  up- 
on a  promissory  uote  executed  by  defend- 
ant. Judgment  was  entered  against  him 
on  the  pleadings,  and  it  recites  tbat  tbe 
defendant  was  duly  and  regularly  served 
with  notice  of  the  time  and  place  of  hear- 
ing tlie  motion.  There  is  inserted  in  the 
transcript,  however,  what  purports  to  be 
a  notice  of  tbe  hearing  of  the  motion 
May  SO,  18U0,  a  legal  holiday.  Tbe  Judg- 
ment recites  that  the  motion  waa  heard 
June  20. 1890.  There  is  no  bill  of  excep- 
tions, and  we  cannot  conclude  that  the 
notice,  inserted  without  authority  in  the 
transcript,  is  the  notice  in  pursuance  of 
which  tbe  motion  was  finally  heard.  Tbe 
notice  constitutes  no  part  of  tbe  judg- 
ment roll.  Tlie  Judgment  shows  thai  it 
was  entered  upgn  tlie  pleadings,  on  the 
theory  that  the  answer  ralHes  no  issue, 
and  tbe  question  is  whether  this  ruling 
was  correct.  The  suit  is  upon  a  promis- 
sory note,  which  is  Net  out  at  length  in  the 
complaint,  it  is  In  the  usual  form,  ex- 
cept tbat  it  contains  this  stipulation: 
"And  if  this  note  Is  coUei-ted  by  suit,  I 
agree  and  promise  that  the  court  haviug 
jurisdiction  allow  a  reasonable  attorney's 
lee,  together  with  all  legal  espenses,  to  be 
made  part  of  tbe  judgment."  It  ia  also 
averred  that  payment  has  been  demanded 
and  no  part  paid,  and  that  ^Tf)  is  a  reason- 
able attorney's  fee.  The  answer  denies 
that  payment  ot  tbe  note  was  ever  de- 
manded, tbat  $75,  or  any  other  sum,  ia  a 
reasonable  attorney's  fee,  and  alleges 
that  tbat  stipulation  for  an  attorney's  fee 
was  without  conslderallon.  All  tbe  oth- 
er facts  constituting  plaintiff's  cause  of  ac- 
tion are  expressly  admitted. 

Appellant  does  not  wish  to  open  the 
well-settled  question  whether  suit  may 
be  brought  upon  a  note  payable  on  de- 
mand without  other  demand  than  the 
bringing  of  the  suit,  but  he  claims  that 
the  contract  sued  on  ia  more  than  a 
promissory  note;  tbat  it  contains  a  stip- 
ulation for  Hpecial  damage  in  case  suit  be 
brought,  and  that  he  ought  not  to  be  held 
to  have  incurred  this  liability  until  he  ia 
in  default  according  to  the  terms  of  hla 
contract;  tbat  is,  until  be  has  failed  to 
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pay  on  deoiand.  On  principle  It  Is  diffi- 
cult to  reslBt  tbls  argument.  It  is  well 
settled  that  suit  may  be  brought  at  once 
on  a  demand  note,  but  the  rule  does  not 
seem  to  be  In  accord  with  the  general 
principles  of  pleadinff.  The  cause  ol  ac- 
tion would  consist  of  the  right  to  the 
money  on  demand,  the  demand,  and  the 
breach  of  the  agreement,  to-wit,  failure 
tu  pay.  If  the  bringing  of  the  suit  is  the 
demand,  still  before  suit  brought  there 
was  no  breach.  It  is  an  exception  to  gen- 
eral rules  established  by  precedent,  and, 
when  confined  to  a  recovery  of  the  debt, 
there  is  no  great  harm  in  the  exception; 
but,  where  special  damage  results  from 
a  merely  imaginary  breach  of  the  con- 
tract, the  case  is  different.  Upon  giving 
a  note  payable  on  demand,  one  naturally 
expects  that  some  time  would  he  allowed. 
Under  our  Code,  for  the  purpose  of  fixing 
the  liability  of  Indorsers,  the  apparent 
maturity  of  such  a  note  bearing  Interest  is 
one  year.  It  is  not  to  be  supposed  that 
a  debtor  would  add  to  his  debt  the  liabili- 
ty for  an  attorney's  fe«-8  if  he  expected  to 
be  sued  at  once.  But,  on  giving  such  a 
note,  he  adds  an  Inducement  to  sue  at 
once,  and  without— on  the  view  adopted 
by  the  court— a  chance  to  escape  the  dam- 
age. In  this  light,  snch  a  stipulation  is 
simply  calculated  to  encourage  litigation, 
and  has  in  some  states  been  declared 
against  public  policy,  and  void.  Bullock 
v.  Taylor,  89  Mich.  137;  WItherspoon  v. 
Mussulman,  14  Bush,  214.  It  becomes  sole- 
ly an  inducement  to  sue,  and  not  an  in- 
demnity for  a  dereliction  on  the  part  of 
the  debtor.  In  Adams  v.  Seaman,  82  Cal. 
636,  23  Pac.Rep.63,it  was  held  that  such  a 
stipulation  constitutes  a  material  part  of 
the  contract,  and  destroys  its  negotiabili- 
ty. It  would  seem  that  it  should  also 
take  it  out  of  the  limited  exception  to  the 
general  rules  of  pleading,  and  that  such 
damage  cannot  be  recovered  until  there 
has  been  a  breach  of  the  contract. 

Tbe  answer  also  denies  tliat  $75,  or  any 
other  sum.  Is  a  reasonable  attorney's  fee. 
Respondent  claims,  and  the  court  must 
have  held,  this  to  be  an  immaterial  dental, 
ontheground  that  it  was  not  necessary  to 
arer  what  a  reasonable  lee  would  be.  In 
Carriere  v.  MIntum,  5  Cal.  435,  in  an  ac- 
tion to  foreclose  a  mortgage  which  stip- 
ulated fur  a  fee  of  5  per  cent.,  it  was  said 
that  It  was  not  necessary  to  aver  that  5 
per  cent,  was  a  reasonable  fee,  because 
the  fpe  did  not  constitute  the  cause  of  ac- 
tion, but  was  an  incident  to  it,  like  costs. 
Costs  are  not  an  incident  to  the  cause  of 
action,  but  to  the  judgment;  and  neither 
in  the  practice  act  as  it  then  was,  nor 
under  the  Code,  could  this  tee  be  entered  as 
costs,  or  be  reached  by  a  motion  to  retax 
costs.  Such  H  ruling  apparently  denies 
the  right  of  the  mortgagor  to  be  heard  at 
all  upon  tbe  question  of  fixing  the  attor- 
ney's fee,  although  it  may  amount  to 
thousands  of  dollars,  and  the  effect  of  the 
decisions  are  that  tbe  fee  ie  in  the  nature 
of  damages  to  indemnify  tbe  creditor 
against  the  necessity  of  paying  an  attor- 
ney's tee.  Carriere  v.  MInturn,  supra; 
Patterson  r.  Donner.  48  Cal.  369;  Bank  v. 
Tread  well,  65  Cal.  879.  Carriere  v.  Mln- 
tura  Is  not  authority,  however,  tor  the 


proposition  that  such  stipulation  mnst 
not  be  pleaded,  although  it  wur  apparent- 
ly so  construed  in  Monroe  v.  Fohl,  72  Cal. 
.56s,  14  Pac.  Rep.  614.  and  in  Bank  v.  Holt, 
87  Cal.  158,  25  Pac.  Rep.  272,  and  White  v. 
Allatt,  87  Cal.  245,  25  Pac.  Rep.  420.  But 
whether  these  cases  were  rightly  decided 
or  not  will  not  determine  this  question. 
They  were  all  for  the  foreclosure  uf  linns, 
and  tbe  charges  were  expressly  author- 
ised by  statute.  It  might,  with  some 
plausibility,  be  argued  in  snch  cases  that 
the  charge  Is  in  the  nature  of  costs,  or  like 
the  allowance  of  a  tee  by  a  chancellor, 
when  the  rules  of  law  justify  it.  Here  the 
case  Is  at  law,  and  the  charge  not  author- 
ised by  any  statute.  It  is  by  virtue  of 
the  contract  only.  The  Code  determines 
tbe  damages  for  the  breach  of  a  contract 
for  the  payment  of  money.  This  is 
a  special  damage,  expressly  authorised 
by  the  contract  to  be  recovered  in  addi- 
tion to  general  damages.  The  rules  of 
pleading  require  such  damages  to  be  spe- 
cially averred.  A  defendant  may  always 
admit  the  breach  of  the  contract,  and  de- 
fend OS  to  the  amount  of  damage.  Unless 
he  can  raise  an  issue  as  to  such  damage, 
he  cannot  have  his  day  in  court.  We 
think  under  this  answer  defendant  could 
have  shown  either  that  plaintlQ  was  not 
entitled  to  any  fee,  as  in  Bank  t.  Tread- 
well,  55  Cal.  379,  or  could  have  been  beard 
as  to  what  would  have  been  a  reasonable 
fee;  and  perhaps  might  have  made  some 
other  defense. 

Appellant  has  not  raised  the  question 
whether  such  a  stipulation  is  valid,  or 
whether  judgment  conid  be  entered  on 
the  pleadings,  where  evidence  would  be 
required,  even  on  default.  We  think  the 
judgment  should  be  reversed. 

We  concur:  Bblcqbb,  C.;  Fitzosr- 
ALO,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foi-egoing  opinion  tbe  Judgment  Is  re- 
versed. 


—^—  (91  Cal.  ts;) 

San   Luib  Obispo  Coonty  v.  White. 

(No.  13,556.) 

(Supreme  Court  of  California.     Sept.  28,  1891.) 

HiOBWAT  Taxes  —  Bridqes  —  ConjmEs — Corkbc- 

IION  or   AilSESSUENTS  —   ELECTIOK    PBOCI.A)tA- 
TIONS. 

1.  Fol.  Code  Cal.  i  8671,  provides  that  tazea 
upon  road-districts  shall  be  collected  in  the  same 
manner  as  county  taxes.  St.  1S80,  p.  136,  pro- 
vides that  a  county  may  maintain  an  action,  in 
its  own  name,  for  the  recovery  of  delinquent 
taxes.  Held,  that  a  soanty  can  maintain  an  ao- 
tion  in  Its  own  name  to  collect  delinquent  taxes 
which  were  levied  upon  a  road-district. 

3.  St  Cal.  1883,  p.  299,  provides  that  the 
board  of  supervisors  oi  a  county  shall  have  power 
to  levy  taxes  upon  tbe  taxable  property  in  any 
district  in  their  county  for  tbe  construction  and 
repair  of  roads,  provided  the  proposition  be  sub- 
mitted to  and  received  bv  a  majority  of  the  qoal- 
ifled  voters.  Pol.  Code,  |  2618,  defines  a  bridge 
to  be  a  highway.  Held^  tbat  it  is  within  the 
power  of  the  board,  provided  the  proposition  is 
approved  by  a  majority  of  the  voters,  to  levy  a 
tax  on  a  road -district  to  build  a  bridge. 

8.  An  election  proclamation,  ordered  pub- 
lished by  the  l>oard  of  supervisors,  pursuant  to 
FoL  Code  Cal.  1 1050,  is  not  Invalid  because  the 
clerk  afBxed  a  sctoU  tberetoi.  instead  ol  bis  oflU 
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clal  seal,  though  the  ooantv  government  aot  (Bt 
Cal.  1888,  p.  299,  i  20,  subd.  8)  makes  it  the  dnbr 
of  the  cleric  to  plaoe  his  seal  upon  all  prooeed- 
ings  of  the  board,  whenever  the  same  are  ordered 
published. 

4.  If  the  clerk  of  the  board  of  supervisors 
neglects  to  enter  an  order  for  the  publication  of 
a  special  election  proclamation  apom  the  minutes, 
as  he  is  required  to  do  by  law,  parol  eridenoe  is 
admissible  to  prove  that  such  an  order  was  made, 

.5.  Code  Civil  Proa  CaL  |  2010,  provides  that 
evidence  of  the  publloation  of  a  notice  required 
by  law  may  be  given  by  the  printer's  atndavit 
annexed  to  a  copy  of  the  notice.  Held,  that  an 
objection  that  the  contents  of  an  election  procla- 
mation could  not  be  proven  by  a  printed  copy 
with  the  afBdavit  of  publication  annexed,  on  the 
ground  that  tfaeoriglnal  had  not  been  sufficiently 
accounted  for,  was  properly  overruled,  where  the 
court  was  not  requested  to  limit  such  evidence  to 
the  purpose  for  which  it  was  admissible. 

6.  Pol.  Code  Cal.  S  1055,  provides  that  the 
board  of  supervisors,  upon  the  receipt  of  the  gov- 
ernor's proclamation  of  a  general  or  special  elec- 
tion, shall  cause  a  copy  of  the  same  to  be  pub- 
lished in  some  newspaper  printed  in  the  county, 
and  posted  in  each  place  of  election,  and,  in  the 
case  of  a  special  election  to  fill  vacancies  In 
certain  state  otBces,  they  shall  post  or  publish  a 
copy  of  such  proclamation  upon  the  receipt  there- 
of. Section  1036  provides  that  whenever  a  spe- 
cial election  is  ordered  by  the  board  of  supervis- 
ors they  must  publish  and  ixist  a  proolamation  In 
the  same  manner  as  a  proclamation  issued  by  the 
governor.  Held  that,  if  a  proclamatiou  by  the 
boai-d  of  supervisors  of  a  special  election,  on  a 
proposition  to  levy  a  tax  to  build  a  bridge,  was 
published  In  u  county  newspaper,  itwas  not  nec- 
essary that  it  be  posted  alsj. 

7.  Upon  an  assessment  roll,  the  decimal  parts 
of  the  dollar  were  separated  from  the  units  and 
tens  by  the  snbdivisional  account-book  lines  In- 
stead of  the  decimal  point,  and  the  word  "cents" 
was  omitti'd  from  the  top  of  the  column.  Eeld, 
that  au  obiectioo  that  the  tax  was  not  entered 
upon  the  assessment  roll,  on  the  ground  that  the 
decimal  point  and  word  "cents"  were  omitted, 
Is  untenable,  and  that  it  was  competent  for  the 
district  attorney  to  permit  the  assessor  to  add 
the  abbreviation  "cts. "  at  the  top  of  the  column, 
over  the  space  intended  for  the  decimal  parts. 

8.  Pol.  Code  Cal.  $  8881,  provides  that  omis- 
sions, errors,  or  defects  in  an  assessment  book 
nay,  with  the  consent  of  the  district  attorney, 
be  supplied  or  corrected  by  the  assessor  at  any 
time  before  the  sale  for  delinquent  taxes.  Held, 
that  it  is  competent  for  the  assessor,  under  tlie 
written  iDstmctions  of  the  district  attorney,  to 
supply  the  omission  on  the  original  roll  of  the 
"total  tax"  in  the  column  provided  for  it,  where 
the  total  tax  appeared  in  the  column  headed 
"Road  Tax." 

San  Luis  Obispo  Co.  v.  White,  24  Pac  Bep. 
864,  affirmed. 

In  bank.    On  rebearluR. 

Pkr  Curiam.  We  are  eatlsfied  with  the 
opinion  filed  in  this  cane  on  October  2, 1890, 
(24  Pac.  Kep.  S04.)  and  for  th*-  rpaeoas 
therein  stated  tlie  judgnieut  and  the  order 
den.vinf;  defendaut'o  motion  for  a  new  trial 
are  atiirined. 


M  Cal.  no 

Ex  parte  Solomon.    (No.  20,881.) 
(Supreme  Court  of  California.     Sept.  29,  1891. ) 
Cwr  Okdisahces— Vammtt— BxcKssiVE  Penaltt 

— POSSESSIOS  OF  LOTTBRT  TICKETS. 

Fen.  Code  Cal.  H  SZOSM,  make  it  a  misde- 
meanor to  conduct  thedrawing  of  a  lottery,  or  to 
sell  tickets,  or  to  open  any  office  or  any  other  place 
for  the  sale  of  tickets,  or  to  permit  any  building  to 
'  rawing  or  sale;  and,  as  a 


be  used  either  for  the  drawii 


punishment,  impose  a  fine  of  not  exceeding  tSOO, or 
ImprisoDinMtt  In  tb*  county  Jail  aot  exceeding  6 


months,  or  both.  Beld,  that  order  No.  1,887,  | 
70,  of  the  city  of  San  sVancisco,  providing  as  a 
punishment  for  having  lottery  tickets  in  one's 
possessiMi  a  flue  of  not  less  than  $2S0  nor  more 
than  91,000,  or  imprisonment  for  not  less  than  8 
months  nor  more  than  a  months,  or  both,  is  un- 
reasonable and  void,  as  out  of  harmony  with  the 
freneral  laws  of  the  state;  and  a  person  who  is 
fflpriaomed  onder  Its  proviaions  should  be  dis- 
charged. In  re  Ah  Too,  88  Cal.  99,  2fi  Pac  Bep. 
974,  loUowed. 

In  bunk.  Application  tor  writ  ol  habeas 
corpus, 

Alex.  Campbell  and  Hamphreya  &  Flour- 
voy,  for  petitioner. 

De  Haten,  J.  The  petitioner  was  con- 
vlcted  in  the  police  court  of  the  city  and 
county  of  San  Francisco  of  "baying:  lot- 
tery tickets  In  his  possession."  which  ia 
made  an  offense  by  section  70  of  order  No. 
1,587  of  that  city,  and  is  now  suffering: 
imprisonment  therefor  The  ordinance 
provides  that  the  offense  of  which  peti- 
tioner was  convicted  Is  punishable  "by  a 
line  of  not  less  than  twobnndred  and  fifty 
dollars,  nor  more  than  one  tbonsand  dol- 
lars, or  by  imprisonment  for  not  less  than 
three  months  nor  more  than  six  months, 
or  by  both  such  floe  and  Imprisonment." 
Under  the  f^eneral  law  of  the  state  found 
in  sections  820  to  326  of  the  Penal  Code,  it 
is  made  a  mlsdeiseanor  either  to  conduct 
the  drawing  of  a  lottery  or  to  sell  lottery 
tickets,  or  to  aid  in  the  drawing  of  a  lot- 
tery or  the  selling  of  tickets  therein,  or  to 
open  any  oflSce  or  other  place  tor  the  sole 
of  such  tickets,  or  to  let  or  permit  to  be 
used  any  building  tor  the  drawing  of  any 
lottery,  or  tor  the  purpose  of  selling  such 
tickets  therein ,  but  the  extent  to  which 
any  of  these  offenses  may  be  punished  la 
a  fine  not  exceeding  f  500,  or  by  imprison- 
ment in  the  county  ]ail  not  exceeding  6 
monthH,  or  by  both  such  fine  and  impris- 
onment; and  It  Is  therefore  poswible  that 
npon  conviction  of  either  of  said  offenses 
under  the  state  law  there  may,  In  n  wise 
discretion,  be  imposed  upon  the  offender 
only  a  nominal  fine,  while,  for  the  com- 
paratively trifling  offense  of  having  a  lot- 
tery ticket  in  possession,  the  discretion  to 
impose  a  fine  of  less  than  9250  is  taken 
away  from  the  court  by  this  ordinance, 
and  the  fine  may  be  double  that  which 
canbeimposedforttie  moreBerloiisoffeiiHes 
named  In  the  general  law.  Such  an  ordi- 
nance Is  not  in  harmony  with  the  general 
laws  of  the  state,  and  is  unreasonable  and 
void,  within  the  rule  announced  In  Ex 
parte  Ah  You,  88  Cal.  99.  25  Pac.  Rep.  974; 
and  upon  the  authorit.v  of  that  case  the 
petitioner  is  discharged. 

We  concur:  Beatty,  C.  J.;  Harrison, 
J.;  Sharpstbin,  J.;  Oarouttb,  J. 

Patbubon,  J.  1  concur.  There  in  noth- 
ing in  the  nature  of  the  olTense  which  calls 
for  any  severer  penalty  for  Its  conimisslon 
in  a  thlrkl.v  settled  community  thnntor  its 
commlflsion  In  the  country.  The  acts  con- 
atltoting  the  oftense  in  no  way  tend  to 
create  a  breach  of  the  pewe,  nor  do  they 
t»nd  to  injure  the  person  or  proi>erty  of 
another.  Therolnlmum penalty wasflxed, 
donbtlesB,  at  $250,  to  cut  oft  any  leniency 
ou  the  part  of  the  coort  in  which  tbe  cod- 
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vtctlon  might  be  had.  But  the  reasona- 
bienesB  or  unreasonableness  of  an  ordi- 
nance does  not  depend  upon  the  difficulty 
of  enforcing  its  penal  provisions.  The  ob- 
ject of  the  ordinance  is  plain,  bnt,  as  It  In 
effect  provides  agreator  penalty  than  that 
provided  by  the  statute  for  kindred  of- 
fenses, it  is  unreasonable  in  law,  and  there- 
fore void. 


91  Cat.  488 

Simpson  et  ah  v.  Budd.    (No.  14,470.) 
(SupretM  Court  of  California.     Oct.  2, 1891.) 

Motion  for  New  Trial  —  Stipulation  fob  Ex- 
tension OF  Time. 
Ck>de  Civil  Froc.  Usl.  i  2SS,  provides  that 
an  attorney  can  bind  his  client  in  any  of  the  steps 
of  an  action  by  written  agreement  filed  with  the 
clerlf,  or  entered  upon  the  minutes  of  the  court. 
Section  1054  provides  that  when  an  act  to  be  done 
relates  to  the  preparation  of  bills  of  exception, 
or  to  the  service  of  notices  other  than  of  appeal, 
the  time  may  be  extended  by  the  court;  but  that 
such  extension  shall  not  exceed  SO  days,  without 
the  consent  of  the  adverse  party.  Held,  that 
the  statutory  time  for  giving  notice  of  intention 
to  move  for  a  new  trial  and  the  preparation  of  a 
hill  of  exceptions  may  be  extended  without  an 
order  of  court,  by  stipulation  of  the  attorneys, 
even  though  the  stipulation  itself  be  not  flled 
within  the  time  limited  for  doing  the  acts  them- 
selves. 

In  bank.  Application  by  Simpson  and 
Gray  for  a  writ  of  mandate  against  Budd 
tor  refusal  to  settle  a  bill  of  exceptions. 
Writ  ordered. 

Nicol  &  Orr  and  Carter  <S:  Smith,  ior  pe- 
titioners. Joseph  H.  Biidd,{F.  T.  Baldwin, 
of  counsel,)  tor  respondent. 

De:  Haven,  J.  In  an  action  by  Simpson 
and  Uray,  tlie  petitioners  herein,  against 
Peyton  et  ul.,  tried  in  the  superior  court 
of  San  Joaquin  county,  the  findings  of 
the  court  were  filed,  and  judgment  there- 
upon rendered  and  entered,  December  22, 
1890,  against  said  petitioners.  It  does 
not  appear  that  any  notice  of  the  decision 
was  ever  served  upon  petitioners,  but  on 
January  2, 1891,  a  stipulation  was  filed  in 
said  court,  which  shovi-s  they  had  actual 
knowledge  at  that  date  of  the  rendition 
of  the  judgment,  and  for  the  purposes  of 
this  decision  it  will  be  assumed  that  they 
bad  notice  thereof  at  that  time.  Five 
days  thereafter  the  attorneys  for  the  de- 
fendants in  that  action  signed  and  deliv- 
ered to  the  attorneys  of  the  petitioners  a 
written  stipulation,  by  which  it  was  stip- 
ulated and  agreed  that  the  petitioners 
here  should  have  80  days  from  date  there- 
of "  within  which  to  prepare,  serve,  and 
file  a  bill  of  exceptions,  notice  of  motion 
for  a  new  trial,  and  statement  on  motion 
for  a  new  trial. "  This  stipulation  was 
not  filed  with  the  cleric  of  the  court  until 
April  15,  1891,  nor  was  there  any  order  of 
the  court,  or  of  the  judge  thereof,  extend- 
ing the  tirab  within  which  the  acts  named 
In  the  stipulation  might  bedone.  The  no- 
tice of  motion  tor  a  new  trial  was  filed 
and  served  within  the  time  given  by  the 
stipulation,  and  within  10  days  thereaft- 
er, to-wit,  on  February  14,  3891,  the  peti- 
tioners prepared  and  served  a  proposed 
bill  of  exceptions,  and  the  defendants  in 
that  action  prepared  amendments  thereto, 
and  the  same  afterwards  came  before  the 


respondent  for  settlement.  No  objection 
was  made  to  the  settlement  of  the  bill  of 
exceptions  for  the  reason  that  the  notice 
of  motion  was  not  given  in  time,  but  ob- 
jection was  made  to  such  action  upon  the 
ground  that  the  copy  of  said  notice, 
served  upon  tlie  attorneys  for  defendant 
therein,  was  not  signed  by  the  attorneys 
for  petitioners.  The  respondent  refused 
to  settle  the  bill  of  exceptions,  upon  the 
ground  that  the  notice  of  Intention  to 
move  for  a  new  trial  was  not  served  and 
filed  in  time,  and  that  tiie  proponed  bill  of 
axceptiona  was  not  prepared  and  present- 
ed in  time. 

Upon  these  facts  the  only  question  tor 
decision  is  whether  the  statutory  time  for 
giving  notice  of  intention  to  move  for  a 
new  trial  and  the  preparation  of  bills  of 
exception  can  be  extended  by  a  stipula- 
tion of  counsel  not  filed  within  the  statu- 
tory time,  and  of  this  we  entertain  no 
doubt.  An  attorney  has  authority  to 
bind  his  client  in  any  of  the  steps  of  an  ac- 
tion or  proceeding  by  bis  agreement  in 
writing,  filed  with  the  clerk,  or  entered 
upon  the  minutes  of  the  court.  Section 
283,  Code  Civil  Proe.  The  service  and  fil- 
ing of  notices  o!  motion  for  a  new  trial 
and  proposed  bills  of  exception  are  steps 
in  an  action  within  the  meaning  of  this 
section,  and  tlic  stipulation  is  filed  in  time 
it  it  is  on  file,  with  the  consent  of  the  ad- 
verse attorney,  when  the  court  is  called 
upon  to  act  upon  the  matter  affected  by 
the  stipulation.  Section  1054  of  the  Code 
of  Civil  Procedure!  does  not  limit  the  aa- 
tnority  of  attorneys,  ns  given  by  section 
283  of  the  same  Code,  nor  prescribe  the 
exclusive  mode  by  which  the  time  for  giv- 
ing notices  or  the  service  of  proposed 
statements  or  bills  of  exception  may  be 
extended,  but  it  only  imposes  a  limita- 
tion upon  the  power  of  the  court  to  ex- 
tend such  time  without  the  consent  of  the 
adverse  party.  It  Is  undoubtedly  true, 
as  has  often  been  decided  by  this  court, 
that  tlie  right  to  move  tor  a  new  trial  Is 
statutory,  and,  unless  the  prescribed  steps 
are  taken  within  the  time  allowed,  the 
right  does  not  exist  as  against  a  party 
who  stands  upon  the  statute  and  Insists 
upon  strict  compliance  with  every  provis- 
ion of  the  law  relating  thereto,  and  in- 
tended tor  his  benefit:  but  it  has  never 
been  held  that  such  provisions  may  not 
be  waived  by  the  party  otherwise  entitled 
to  cloim  their  benefit.  On  the  contrary, 
it  has  bean  assumed  in  many  cases,  if  not 
directly  decided,  that  the  time  Forgiving 
notice  of  motion  for  a  new  trial,  as  well 
as  every  either  step  to  be  taken  In  relation 
thereto,  may  be  waived  or  extended  by 
consent.  Hobbs  v.  Duff,43  Cal.485;  Brlch- 
man  v.  Ross,  67  Cal.  602,  8  Pac.  Rep.  316; 
Patrick  v.  Morse,  64  Cal.  462,  2  Pac.  Rep. 

>  Seo.  1054.  When  an  act  to  be  done,  eis  provided 
in  this  Code,  relates  to  the  pleadings  in  the  ac- 
tion, or  the  undertakings  to  be  filed,  or  the  Jus- 
tification of  sureties,  or  the  preparations  of  state- 
ments or  of  bills  of  exceptions  or  of  amendments 
thereto,  or  to  the  service  of  notices  other  than  of 
appeal,  the  time  allowed  bytbis  Code  maybe  ex-' 
tended,  upon  good  cause  shown,  by  the  court  in 
which  the  action  is  pending,  or  a  judge  thereof; 
but  such  extension  shall  not  exceed  thirty  days 
without  the  oonseut  of  the  adverse  party. 
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49;  Gray  v.  Nunan,  63  Cal.  220;  ScliieHery 
V.  Tapla,  68  Ciil.  1«4,  8  Pac.  Eep.  878;  Cur- 
tis V.  Superior  Court,  70  Cal.  390. 11  Pac. 
Rpp.  652.  We  are  of  the  opinion  tliat  tlie 
partieti  may,  within  the  time  allowed  by 
law  to  give  notice  of  intention  to  move 
Tor  a  new  trial,  stipulate  that  the  tliue  for 
giving  Buch  notice  may  be  extended,  and 
that  such  sUpnlatlon  has  effect  without 
any  order  of  the  court  ratifying  the  same. 
The  question  in  such  cases  is  one  which 
must  Immediately  concerns  the  parties  to 
the  action,  and  attorneys  may  be  safely 
intrusted  to  look  after  the  rights  of  their 
respective  clients  In  such  matters.  Peremp- 
tory writ  of  mandate  ordered. 

We  concur:  Bbatty.C.J.;  Shabpstein, 
J.;  Habribux,  J.;  Patkbson,  J.;  Ga- 
nouTTE,  J. 


Clark  v.  Budd.    (No.  14,469.) 
{Supreme  Court  of  California.     Oct  8, 1891.) 

In  bunk.  Application  for  writ  of  mandate 
orayed  against  a  superior  judge  of  San  Joaquin 
county. 

Nicol  <t  Orr  and  Carter  &  Smith,  for  petition- 
er. Joseph  B.  Budd,  (F.  T.  Baldwin,  of  coun- 
:el,)  for  respondent, 

Db  Hates,  J.  The  question  for  decision  here 
la  substantially  the  same  as  that  decided  in 
Simpson  v.  Budd,  27  Pac.  Rep.  758,  (No.  14,470,) 
Vbt)  opinion  in  which  has  been  this  day  filed,  and 
upon  the  authority  of  that  case  a  peremptory  writ 
of  mandate  is  ordered  herein. 

We  concur:  Beattt,  C.  J.;  Habxibon,  J.; 
Fatsbson,  J. ;  Sbakfsteis,  J. ;  Oaboutts,  J. 
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(No.  14,065.) 


(Supreme  Court  of  California.     Oct  1,  1891.) 
Pdbho  Lands  —  Assiosment  op  Cektificatb  of 

PDRCHASE— T.IUST8. 

1.  The  assifcnee  of  a  certificate  of  purchase 
of  land  from  the  state  holds  the  same,  or  apatent 
is.sued  to  him  thereon,  intrust  for  those  to  whom, 
witli  his  Ifnowledgo,  bis  assignor  has  previously 
sold  and  conveyed  the  land.  Henderson  v.  Gram- 
mar, fi6  Cal.  832,  6  Pac.  Rep.  488,  followed. 

2.  Where  such  assignee  has  been  decreed 
to  hold  the  patent  in  trust  lor  the  grantees  of  his 
assignor,  and  ordered  to  convey  to  them,  he  is 

-  properly  allowed  reimbursement  of  bis  expense 
in  procuring  the  patent. 

Department  2.  Appeal  from  superior 
court,  Fresno  county;  M.  K  Harris, 
Judge. 

Action  by  Andrew  .TaclcBon  against  H. 
R.  Hyde  to  compel  defendant  to  convey 
land  alleged  to  be  held  by  him  In  trust  for 
plaintiff.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

Mens  <fe  Edwards,  for  appellant.  Oeo. 
A.  Nonrse,  for  respondent. 

McFaht.and,  J.  The  purpose  of  this  ac- 
tion is  to  have  it  decreed  that  plnintitf  Is 
the  equitable  owner  of  a  certain  described 
80-acre  tract  of  land ;  thatdefendant  holds 
the  legal  title  thereto  in  trust  fo-r  plaln- 

.  tifi;  and  that  defendant  convey  the  same 
to  plaintiff.  Judgment  was  rendered  for 
plaintiff,  and  defendant  appeals. 

•  The  moterial  facts  In  the  case  are  these: 
On  September  2,  1867,  one  Gabriel  Moore 

'  purchased  said  tract  of  land   from    the 


state,  paying  20  per  cent,  of  the  purchase 
money  and  one  year's  interest,  and  re- 
celve<l  a  certificate  of  purchase  therefor. 
He  occupied  and  held  possession  of  the 
land  under  said  certificate  from  its  date 
until  bis  death,  which  occurred  in  May, 
1880;  having  paid  most  of  the  accruing 
interest.  He  died  intestate,  and  his  only 
heirs  were  his  widow,  Mary  Moore,  and 
bis  son,  Ephralra  Moore,  who  were  ap- 
pointed administratrix  and  administra- 
tor, and  occupied  said  land  until  they 
conveyed  it  as  hereinafter  stated.  By  a 
final  distribution  of  the  estate  of  said  Ga- 
briel Moore,  made  May  21,  1881,  said  land 
was  distributed  to  snid  Mary  and  Ephra- 
lra. On  September  12,  1885,  said  Mary 
conveyed  said  land  tu  said  Ephralm  by  a 
deed  duly  executed,  and  recorded  on  the 
same  day.  On  July  20, 1887,  said  Ephra- 
lm, by  deed  recorded  that  day,  conveyed 
said  land  to  John  H.  Byrd;  and  on  July 
26, 1887,  saJd  Byrd,  by  deed  recorded  that 
day,  conveyed  said  land  to  plaintiff  here- 
in. These  conveyances  were  made  for 
valuable  considerations,  and  plaintiff  and 
hlH  grantors  have  l>een  continuously  in  un- 
disturbed possession  of  said  land.  The 
said  certificate  of  purchase  seems  to  have 
remained  in  the  possession  of  said  Mary 
and  Ephraim ;  and  afterwards, — the  said 
Mary  on  May  2, 1889,  and  the  said  Ephra- 
lm on  May  7,  1889,— by  written  instru- 
ments attached  to  said  certificate,  they 
assigned  the  same,  for  the  expressed  con- 
sideration of  one  dollar,  to  the  defendant, 
Hyde,  and  delivered  to  him  the  certificate. 
Thereupon  the  said  defendant  presented 
said  certificate  to  the  register  of  the  state 
land-office,  together  with  said  assign- 
ments, and  proof  of  thesatd  distribution  tu 
said  Mary  and  Ephraim;  and,  upon  pay- 
ment of  the  balance  due  the  state  thereon, 
procured  a  pa  tent  for  said  land  to  be  issued 
to  himself.  The  register  was  Ignorant  of 
said  conveyances  of  said  laud  as  aforesaid, 
but  the  defendant  bad  full  linowledge 
thereof. 

We  think  that  the  Judgment  of  thecourt 
below  was  clearly  right.  The  case  can- 
not be  distingQished,  on  the  point  in- 
volved, from  Henderson  v.  Grammar,  66 
Gal.  832,  5  Pac.  Rep.  488.  The  only  differ- 
ence is  that  In  the  Henderson  Case  the 
purchaser  of  the  lands  from  the  state  had 
mortgaged  them,  and  plaintiff  there 
claimed  under  a  sheriff's  deed  obtained 
upon  foreclosure  and  sale,  the  defendants 
there  having  obtained  the  certificates  and 
procured  a  patent;  while.  In  thecaseat 
bar,  the  plaintiff  holds  through  a  direct 
conveyance  from  the  original  purchaser 
from  the  state.  The  court  there  held, 
which  is  the  law.  that,  In  such  a  case,  a 
conveyance  of  the  land  carries  the  title,  of 
which  the  certificate  is  merely  evidence. 
McKiNSTRY,  J.,  delivering  the  opinion  of 
the  court,  says:  "Plaintiff  became  the 
owner  of  the  title  of  which  such  certificates 
were  evidence,  and  from  the  time  he  so  be- 
came the  owner  it  was  the  manifest  duty 
of  defendants  to  assign  the  certificates  to 
him.  And  so,  when  they  acquired  the 
state  title,  by  and  through  the  certifi- 
cates, It  was  their  duty  to  convey  it  to 
piaintitr. "  We  do  not  deem  it  necessary 
to  notice  at  length  the  quite  able  -ArgU" 
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menta  of  connsel  for  appellant,  or  tbe 
many  authorities  cited.  The  casen  to 
which  they  call  our  attention  are  not  ap- 
plicable to  tbe  case  at  bar.  The  law 
which  Koverns  this  case  is  as  above  stat- 
ed. The  Judgment  provides  for  the  pay- 
ment by  respondent  to  appellant  of  the 
amount  expended  by  the  latter  In  procur- 
ing the  patent,  which  is  proper.  The 
Judgment  is  affirmed. 

We  concur:  Bkattt,C.J.;  De Haven,  J. 


91  Cal.  485 

Pkoplb  ▼.  Neil.    (No.  20,834.) 

(Supreme  Court  of  California.     Oct.  I,  1891.) 

Elections  —  Pb^itdclsst  Votino  —  Indictment 

AND  Information. 

1.  An  Information  charging  that  defoiidant 
•fraudulently  voted  at  an  election  when  he  was 
sot  entitled  to  vote, "  though  in  tbe  language  of 
the  statute,  (Fen.  Code  Cal.  S  45,)  is  not  suffi- 
cient to  state  an  offense,  but  must  set  forth  the 
facts  relied  on  to  show  fraadulent  voting.  Peo- 
ple V.  McEenna,  81  Cal.  169,  23  Fac.  Rep.  488, 
followed. 

2.  Buoh  infoi-mation  is  also  fatally  defective 
unless  It  states  the  particular  fact  or  facts  show- 
ln£  that  defendant  was  not  entitled  to  vote. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Los  Angeles 
county ;  B.  N.  Smith,  Judge. 

Information  against  James  Neil  for 
fraudulently  voting  at  anelection.  Judg- 
ment of  conviction.  Defendant  appeals. 
Beversed. 

Bvgb  J.  A  Wm.  Crawford,  for  appellant. 
Atty.  Gen.  Hart,  for  tbe  People. 

FiTZOEnALD,  G.  The  defendant  was 
tried  and  convicted  In  tbe  court  below 
upon  an  information  charging  him  with 
illegal  voting,  and  8entence<l  to  imprison- 
ment inthestate-prlson  fur  the  term  of  one 
year.  Tbe  information,  which  charges,  in 
tbe  language  of  the  Code,  that  the  defend- 
ant fraudulently  voted  at  anelection  when 
lie  was  not  entitled  to  vote,  was  demurred 
to  on  the  following  grounds:  First,  that 
the  facts  stated  in  the  Information  do  not 
constitute  a  public  offense;  second,  "that 
tbe  information  does  not  substantially 
conform  to  the  requirements  of  sections 
9-')0.  951,  and  952  of  the  Penal  Code,  in  this : 
that  it  is  alleged  that  defendant  was  not 
entitled  to  vote  at  the  election  therein 
mentioned,  but  it  is  not  alleged  wliatqual- 
iflcation  of  a  voter  be  does  not  possess." 
The  derann-er  was  overruled.  After  ver- 
dict, and  before  the  defendant  was  called 
for  Judgment,  he  moved  tbe  court  in  ar- 
rest of  judgment  on  the  first  ground  stat- 
ed In  the  demurrer,  which  motion  was  de- 
nied by  the  court.  The  case  is  brought 
here  by  appeal,  upon  the  Judgment  roll, 
from  the  Judgment  rendered  upon  the  con- 
Tictiim,  and  from  the  order  denying  the 
defendant's  motion  in  arrest  of  Judgment. 

The  only  question  presented  tor  decision 
involves  tbe  validity  ol  the  information, 
on  the  ground  thatit  is  notdirect  and  cer- 
tain, for  the  reason  that  it  omits  to  set 
forth  the  particular  circumstances  of  the 
offense  charged,  and  which  are  necessary 
to  be  alleged  in  order  to  constitute  a  com- 
plete offense  under  the  law.  Section  45  of 
tbe  Penal  (^de.  or  rather  that  part  of  It 


npon  which  the  Information  herein  la 
founded,  reads  as  follows :  "  Every  person 
not  entitled  to  vote,  who  fraudulently 
votes  at  any  election.  •  •  •  Is  tniilty 
of  a  felony. "  Section  1  of  article  2  of  our 
state  constitution  prescribes  the  qualiflca- 
tlons  and  disabilities  of  electors,  and  sec- 
tions 1083  and  1U84  of  tbe  Political  Code 
are  in  the  exact  language  of  this  section 
of  tbe  constitution.  The  information,  as 
we  have  before  stated,  charges  the  offense 
in  the  language  of  the  Code,  and  it  Is  well 
settled,  under  our  system  of  pleading  in 
criminal  cases,  that  this  will  generally  be 
held  to  be  sufflcieut;  but  where  the  partic- 
ular clrcumstancea  of  the  offense  are  neces- 
sary to  constitute  a  complete  offense  they 
should  be  stated  and  averred,  and  a  fail- 
ure to  do  so  will  vitiate  tbe  information 
or  Indictment.  It  is  objected  by  appel- 
lant "  that  tbe  allegation  contained  in  the 
information  that  the  defendant 'fraudu- 
lently voted  '  is  insufficient,  and  this,  not- 
withHtanding  those  are  the  words  of  tbe 
statute."  In  Hlrsuhfield's  Case.13  Blatchf. 
331,  It  was  said  by  Benedict,  J., that  "the 
averment  that  tbe  accused  fraudulently 
registered  is  insufflclent,  although  those 
are  tlio  words  of  the  statute.  Something 
more  must  be  stated  in  order  to  give  tbe 
accused  any  proper  notice  of  tbe  charge 
which  he  is  to  meet.  It  is  impossible  for 
the  accused  to  determine,  from  this  indict- 
ment, whether  he  is  required  to  show  in 
his  defense  that  he  was  twenty-one  years 
of  age,  or  to  show  that  he  resided  lu  a  cer- 
tain place,  or  to  show  that  he  bore  a  cer- 
tain name,  or  to  show  that  be  was  a  na- 
tive, or  that  he  was  a  naturalized  citizen, 
of  the  United  States.  An  indictment  un- 
der this  statute  should  pointont  the  fraud 
which  it  is  supposed  the  accused  comn)it. 
ted,  so  that  he  can  know  what  It  is  that 
he  Is  called  on  to  explain,  and  be  enabled 
to  prepare  his  defense. "  And  in  People  v. 
McKenna,  SI  Cnl.  1!J9,  22  Pac.  Bep.  48.S,  It 
was  said  by  Mr.  Ju.stice  Patkrson  that 
"the  question  whether  a  thing  bos  been 
done  fraudulently  Is  a  matter  of  law,  and 
an  allegation  of  fraud,  in  general  terms, 
presents  no  issuable  fact. "  "  It  is  a  sound 
principle  that  an  indictment  charging 
fraud  of  any  kind  shonid  aver  with  partic- 
ularity the  facts  relied  upon  to  show 
fraud.  Muny  of  the  niceties  and  technical- 
ities which  existed  under  former  methods 
of  pleading  are  not  allowed  to  prevail  un- 
der the  provisions  of  our  Code,  but  the 
rule  still  tixists  that  an  indictment  must 
be  certain  and  clear  as  to  'the  particular 
circumstances  of  tlie  offense  charged,  when 
they  are  necessary  to  constitute  acomplete 
offense.'"  Id.  On  the  authority  of  that 
case  it  follows  that  tbe  objection  to  the 
Information  on  this  ground  was  well  taken. 
It  Is  further  objected  "that  the  inforua. 
flon  Is  fatally  defective  for  omitting  to 
state  facts  showing  that  the  accused  was 
not  entitled  to  vote."  The  facts  which 
constitute  a  qualified  elector  are  those 
which  are  prescribed  by  the  sections  of  tbe 
constitution  and  tiie  Political  Uode  above 
referred  to,  and  there  are  many  causes  of 
disqualification  therein  enumerated,  but  as 
to  which  one  of  them  tbe  defendant  labored 
under  tbe  information  does  not  disclose. 
The  averment  that  tbe  defendant  was  nul 
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entitled  to  vote  l*  not  the  arerment  of  a 
fact,  but  of  a  coucluBlun  uf  law.  The 
material  facte  necessary  to  be  charged, 
and  upon  which  this  legal  result,  that  heis 
not  entitli^d  to  7ote,  is  founded,  are  those 
facts  prescribed  by  the  constitution  and 
the  (.'ode  as  coimtitu  ting  the  qualificatious 
and  creating  the  disabilities  uf  electors. 
Mr.  Bishop,  in  the  first  volnrae  of  his  worii 
on  Criminal  Procedure,  (3d Ed.  §627.)6ay8: 
"tVhether  oneis  a  qualified  voter  or  not 
is  a  result  deduced  by  the  law  from  the 
facts,  and,  though  a  statute  may  mention 
a  legal  result  in  defining  an  ofiense,  this 
is  not  the  province  ol  an  indictment.  It 
must  state  the  facts  out  of  which  such  re- 
sult comes;  thus  giving  the  defendant  no- 
tice of  what  is  charged  against  him,  and 
putting  upon  the  record  a  proper  case  for 
the  adjudication  of  the  court."  In  People 
V.  Standi8h,6Parker,  Crim.R.lll,iti8  8aid: 
"Prima-  facie  every  white  man  of  the  age 
of  twenty-one  years  is  entitled  to  vote, 
and  when  be  offers  a  vote  it  joust  be  re- 
ceived, unless  some  fact  is  shown  or  ap- 
pears which  disQualifles  him;  and,  when 
charged  with  voting  without  being  legal- 
ly qualified,  the  indictment  should  show 
the  tact  orfacts  which  disqualify  him."  To 
the  same  effect  are  State  v.  Moore,  27  N.  J. 
L.aw,  105;  State  v.  Tweed,  Id.  Ill;  Oalla- 
Kber  V.  State,  10  Tex.  App.  469;  Pearce 
T.  State,  1  Sneed,  63;  Gordan  v.  State,  52 
Ala.  308;  U.  S.  v.  Hiracbfleld,  13  Blatchf. 
am-,  Qninn  v.  State,  35  Ind.  487.  When 
these  cases  were  decided,  the  statutes  of 
most  of  those  states  were  substantially 
the  same  as  our  own.  Theprincipal  cases 
to  the  contrary  are  State  v.  Douglass,  7 
Iowa, 414 ;  Com. V.  She  w, 7 Meti:. (Mass. )  62 ; 
State  V.  Marshall.  45  N.  H.  281 ;  D.  S.  v. 
Quinn,  12  Int.  Bev.  Kec.  153.  Upon  a  care- 
ful examination  of  these  cases  on  this 
point,  we  are  satisfied  with  the  reasoning 
and  the  conclusion  reached  in  the  former. 
It  therefore  follows  that  the  information 
Is  fatally  defective  in  omitting  to  state 
tbe  particular  fact  or  facts  showing  that 
the  defendant  was  not  entitled  to  vote. 
The  judgment  and  order  should  be  re- 
versed, and  the  information  dismissed, 
and  we  so  advise. 

We  concur:  Yancu£f,  C;  Beixber,  C. 

Peu  Ocriam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and 
order  are  reversed,  and  the  court  below  Is 
directed  to  dismiss  tbe  information. 


«1  CaL  m 

De  Guter  et  ah  v.  Banning.    (No.  18,240.) 

{Supreme  Court  ofCcMfomia.    Sept.  26^  1891.) 

FuBuo  Laxds— MsxiciN  Gbaitts — ^BonNDABin 

▲KD  EZTINT. 

1.  Wliere  there  is  a  conflict  between  the 
bonnd  arise  of  a  Mexican  graut  as  giren  by  the 
decree  of  conf  rmation  and  thoee  fixed  by  the 
survey  upon  which  thu  patent  is  based,  the  pat 
ent,  while  it  remains  in  force,  must  control;  and, 
although  the  survey  itself  be  Incorrect  In  not  in- 
cluding all  the  land  contained  in  the  decree,  it 
cannot,  after  approval  by  the  land  department, 
be  impeached  or  disregarded  in  an  action  of 
ejectment  by  one  who  claims  under  the  proceed- 
Ingit  of  whiuh  it  is  an  essential  part. 

2.  An  island  within  the  exterior  boundaries 
of  the  inner  bay  of  Ban  Fedro  was  claimed  as 


part  of  a  Mezioan  grant.  The  survey  recited 
that  it  was  made  In  conformity  to  the  boundaries 
specified  in  the  decree  of  confirmation;  and,  after 
giving  certain  boundaries  wDlch  it  was  contend- 
ed were  the  same  as  those  fixed  in  the  decree, 
excepted  from  the  tract  surveyed  "that  porticm 
thereof  covered  by  the  navigable  waters  of  the 
inner  bay  •  *  *  which  are  included  within 
the  following  descrilied  lines,  to-wit;"  the  lines 
referred  to  being  those  which  marked  the  exterior 
boundaries.  It  also  designated  the  tract,  exclu- 
sive of  that  covered  by  the  navigable  waters,  as 
certain  numbered  lots  on  the  plats  of  the  pnblio 
survey,  field,  that  Inasmuch  as  the  bay  was 
marked  "Excepted"  upon  the  map  accompanyinjr 
the  patent,  and  none  of  the  lots  referred  to  iu- 
cludfd  any  portion  of  the  laud  within  the  exte- 
rior boundaries  of  the  bay,  the  exception  must 
be  construed  to  Include,  not  simply  the  lands  cov- 
ered by  the  navigable  waters,  but  all  those  with- 
in the  exterior  boundaries. 

In  bank.  Appetd  from  superior  court, 
Los  Angeles  county;  A.  W.  Hutton, 
Judge. 

Action  of  ejectment  by  De  Guyer  and 
others  against  Banning.  There  was  a 
judgment  for  defendant,  and  plaintiffs  ap- 
peal.   AfBrmed. 

Houghton,  Silent  &  Campbell  and  J.  S. 
Chapman,  tor  appellants.  Bicknell  & 
White,  (Smith,Winder&  Smith,  of  counsel,) 
J,  B.  Foulda,  end  Lee  AScott,  amid  curix. 

De  Haven,  J.  This  la  an  action  to  re- 
cover poBsession  of  a  tract  of  land  know 
as  "Mormon  Island,"  lying  within  the 
exterior  boundaries  of  tbe  Inner  bay  of 
Sau  Pedro.  The  plaintiffs  claim  the  land 
in  controversy  as  a  part  of  the  Rancho 
San  Pedro,  the  title  to  which  is  a  Span- 
ish grant,  confirmed  by  tbe  United  States 
district  court  on  appeal  thereto  from  the 
board  of  land  commissioners  appointed 
under  the  act  of  congress  of  March  3,  IS.'il, 
to  ascertain  and  settle  private  laud  claims 
in  this  state,  and  a  United  States  patent 
therefor  dated  December  18,  1858.  This 
X)atent  conveys  the  land  embraced  in  tha 
said  Bancho  San  Pedro,  as  the  same  wtks 
surveyed  by  the  United  States  surveyor 
general  after  the  confirmation  of  said 
grant,  the  patent  referring  to  the  survey 
and  plat  thereof  for  purposes  of  descrip- 
tion. The  survey  recites  that  it  was 
made  in  conformity  to  the  boundaries 
specified  in  tbe  decree  of  confirmation, 
and  after  giving  certain  named  exterior 
boundaries,  which  it  iscoutended  by  plain- 
tiffs are  the  same  as  those  fixed  in  tne  de- 
cree of  confirmation.  It  proceeds  as  follows: 
"Excepting,  reserving,  and  excluding  from 
the  tract  as  thus  surveyed  that  portion 
thereof  covered  by  the  navigable  waters 
of  tbe  inner  bay  of  San  Pedro,  and  which 
are  included  within  tbe  folio wiug  de- 
scribed lines,  to-wit;"  the  lines  thus  re- 
ferred to  as  following  this  general  descrip* 
tion  being  those  which  mark  the  exterior 
boundaries  of  tbe  inner  bay  of  San  Pedro. 
The  judgment  of  the  superior  court  was 
in  favor  ot  defendant,  and  the  plaintiffs 
appeal. 

The  whole  controversy  In  thiscase  grows 
out  of  the  alleged  difference  between  the 
boundaries  of  tbe  said  grant,  as  given  In 
tbe  decree  confirming  it,  and  those  fixed 
in  tbe  patent ;  this  difference  being  made 
by  the  exception  contained  in  the  survey 
above  referred   to.    The  appellants  con- 
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tend:  (1)  That  they  have  title  to  all  the 
land  within  the  upeclflc  boundaries  of  the 
Bancho  San  Pedro,  as  fixed  in  the  decree 
of  confirmation,  and  that  the  exception 
contained  in  the  patent  and  survey  must 
be  disregarded  as  unauthurized  and  void. 
(2)  That,  if  the  exception  is  not  held  to 
be  void.  It  should  be  construed  only  as 
embracing  the  navigable  waters  of  the  in- 
ner bay  of  San  Pedro,  and  not  all  the 
land  within  the  exterior  boundaries  of  such 
Inner  bay,  In  which  case  the  land  sued  for 
woDld  not  be  within  the  exception. 

I.  In  support  ol  their  first  proposition, 
the  appellants  insist  that  In  surveying 
the  Rancho  San  Pedro  no  discretionary 
power  was  vested  in  the  United  States 
surveyor  general,  and  that  his  only  au- 
thority was  to  nialce  a  survey  which 
would  conform  to  the  boundaries  g:lven  in 
the  decree  of  confirmation,  and  that,  as 
by  this  exception  laud  is  excluded  from 
the  survey  which  was  Included  within 
the  boundaries  of  the  rancho  as  cnn- 
flrmed,  it  is  void.  It  Is  true  the  duty  of 
that  officer  was  to  locate  the  confirmed 
tirant  in  conformity  with  the  decree.  The 
Fossat  Case,  2  Wall.  714.  But  It  docs  not 
follow  that,  when  the  survey  has  been 
made,  approved,  and  acted  upon  by  the 
land  department.  Its  correctness  may  be 
Impeached  or  disregarded  in  an  action  of 
ejectment,  and  that,  too,  by  one  who 
rlairaa  under  the  very  proceedings  of 
which  the  survey  was  one  essential  part. 
To  avoid  the  force  of  this  position,  the 
appellants  Insist  upon  the  broad  proposi- 
tion that  the  location  of  thegrant  was  not 
fixed  and  established  by  the  survey  and 
patent,  but  by  the  decree  of  confirma- 
tion; and  that,  In  case  of  a  conflict  be- 
tween the  boundaries  given  by  the  decree 
and  those  fixed  by  the  survey  upon  which 
the  patent  is  based,  the  descriptive  calls 
jflven  in  the  decree  are  controlling.  This 
position  cannot  be  upheld,  and  the  contra- 
ry Is,  we  think,  the  established  doctrine. 
Moore  v.  Wilkinson,  13  Cal.  478;  Tesche- 
macher  v.  Thompson,  18  Cal.  11;  Leese  v. 
Clark,  Id.  535;  Chipley  v.  Farris,  45  Cal. 
527;  Cas.sldy  v.  Carr.  4«  Cal.  339;  People 
V.  San  Francisco.  75  Oal.  388, 17  Pac.  Bep. 
522;  Wright  v,  Seymour,  69  Cal.  122,  10 
Pac.  Bep.  323;  Beard  v.  Federy,  8  Wall. 
478.  The  reasoning  in  Chipley  v.  Farris, 
supra,  appeiirs  to  be  particularly  applica- 
ble to  this  case.  In  that  case  It  was  con- 
tended that  the  confirmation  of  the  grant 
gave  the  claimant  a  perfect  title,  and  that 
he  could  not  be  divested  of  his  title  to  any 
such  lands  by  a  patent  which  did  not  em- 
brace them  all.  In  answer  to  this  the 
court  said:  "A  patent,  issued  under  the 
act  of  1851,  1b,  as  has  often  been  held  by 
this  court,  the  final  act  In  proceedings  in- 
stituted for  the  confirmation  of  the  claim 
of  the  patentee  to  land  which  had  been 
granted  by  the  former  government,  and 
for  the  seRregation  of  such  land  from  the 
Ijublic  lands  of  the  United  States;  and  it 
Is  a  record  which  binds  both  the  govern- 
ment and  the  claimant,  and  cannot  be  at- 
tacked by  either  party,  except  by  direct 
proceedings  Instituted  for  that  purpose. 
Leese  V.  Clark,  18  Cal.  535.  While  It 
stands,  the  claimant,  or  those  deriving  ti- 
tle through  him,  will  not  be  permitted  to 


aver  that  the  claim  comprised  other  or 
different  lands  from  those  mentioned  In 
the  patent.  •  •  •  It  Is  contended  by 
the  plaintiffs  that  the  survey,  which  is  in- 
corporated into  the  patent,  does  not  ac- 
cord with  the  decree  of  confirmation,  and 
that  they  are  entitled  to  rely  upon  the 
decree — which  Is  also  incorporated  into 
the  patent— for  title  to  lands  within  the 
decree,  but  not  within  the  survey.  This 
position  cannot  be  maintained  consistent- 
ly with  the  views  already  expressed  as  to 
the  nature  and  effect  of  the  patent.  The 
patent  purports  to  convey  the  lands  de- 
scribed in  the  survey,  and  its  scope  can- 
not be  extended,  nor  on  the  other  band 
can  it  be  limited,  by  showing  that  the  de- 
cree comprised  a  greater  or  less  area  than 
the  survey.  Nor  can  the  claimant,  after 
admitting,  as  he  must,  the  conclusive  ef- 
fect of  the  patent,  make  out  title  to  lands 
not  conveyed  by  the  patent,  by  the  pro- 
duction of  the  proceedings  which  culmi- 
nated in  the  patent.  The  patent,  while  it 
remains  in  force,  conclnsively  determines 
what  lands  the  claimant  was  entitled  to 
under  bis  claim  and  the  decree  of  confir- 
mation. The  claimant  can  neither  reform 
the  patent  nor  show  that  it  is  in  any  re- 
spect incorrect,  in  an  action  of  ejectment." 
It  Is  unnecessary  to  quote  further  from 
the  decisions  on  this  point.  Those  above 
cited  establish  the  proposition  that  apon 
the  confirmation  of  a  Mexican  grant  the 
patent  issued  by  the  United  States  to  the 
claimant  is  the  only  evidence  of  the  ex- 
tent of  the  grant.  The  obligation  as- 
sumed by  the  United  States  to  protect  the 
rights  of  claimants  under  Mexican  grants 
was  political  In  its  character,  and  the 
manner  In  which  this  should  be  met,  and 
the  effect  to  be  given  the  prescribed  pro- 
ceedings In  relation  to  the  estal>lishment 
of  such  rights,  were  matters  of  legislative 
policy,  and  the  evident  purpose  of  the 
act  of  March  3, 1S6^,  was  not  only  to  con- 
firm and  protect  the  rights  of  claimants 
under  Mexican  grants,  but  also  to  segre- 
gate from  the  public  domain  the  lands 
thus  confirmed  to  such  srrantees,  so  that 
It  might  be  known  what  lands  in  the 
state  were  subject  to  settlement  by  citi- 
zens of  the  United  States.  To  accomplish 
this  end  the  act  provided  for  a  survey  of 
all  confirmed  grants  to  be  made  under  an- 
thority  of  the  government,  and  for  the  Is- 
suance of  a  patent  thereon,  which  should 
be  conclusive  evidence  of  the  location  of 
the  grant.  It  follows  from  this  that.  In 
ascertaining  the  boundaries  of  the  Bancho 
San  Pedro,  we  must  look  to  the  patent, 
and,  If  there  Is  a  confiict  as  to  its  location 
and  extent  between  it  and  the  decree  of 
confirmation,  the  patent  roust  control. 

2.  The  remaining  (inestion  Is  whether 
the  laud  in  controversy  Is  included  within 
the  exception;  and.  as  to  this,  we  enter- 
tain no  doubt  that  the  exception,  prop- 
erly construed,  embraces  all  the  lands 
within  the  exterior  boundaries  of  the  in- 
ner bay  of  San  Pedro,  as  shown  un  the 
map  accompanying  tlie  patent,  and  is  not 
confined  simply  to  such  land  as  is  covered 
by  the  navigable  waters  of  that  bay. 
That  this  is  the  true  meaning  of  the  ex- 
ception is  made  to  appear,  not  onlyjrom 
the  fact  that  the  inner  bay  of  San  Pedn> 
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l8  marked  "Excepted"  upon  the  map  re- 
ferred to,  but  1h  also  conclnsively  iibovvD 
by  the  condiidinK  portion  of  the  survey 
Itself,  as  returned  and  certified,  in  which, 
after  giving  the  buuudariea  of  the  land 
surveyed  by  courses  and  distan(:es,  it  des- 
ignates theiand  surveyed,  "excluBlveof  the 
lands  above  described,  as  covered  by  the 
navigable  waters  oJ  the  inner  bay  of  San 
Pedro,"  as  being  certain  numbered  lots 
on  the  plats  of  the  public  survey,  neither 
of  which  lots  includes  any  portion  of  the 
land  within  the  exterior  boundaries  of 
the  inner  bay  of  San  Pedro,  as  marked  on 
said  map.  We  bold,  therefore,  that  the 
land  in  controversy  is  not  a  part  of  the 
Bancho  San  Pedro,  as  patented  by  the 
United  States,  and  the  judgment  of  the 
superior  court  is  right.  Judgment  and 
order  afBrmed. 

We  concur:  Beatty,  C.  J.;  McFak- 
i.ANn,  J.:  Harbison,  J.;  6aroutt£,  J.; 
Shabpstein,  J. 

SI  Cal.  ist 

Barbt  t.  Superior  Cocrt  of  City  and 
County   of   San   Francisco.     (No.  14,- 
4S6.) 
(Supreme  Court  of  California.    Oct.  8,  1891.) 

CosTEMPT—JuDOMBNT— Right  to  Kntsb  Secoio) 
Jddomest. 
A  jad^rinent  that  a  person  be  imprisoned 
for  contempt  five  days  and  pay  a  fine,  and,  if  the 
fine  be  not  paid,  that  he  be  further  imprisoned 
at  the  rate  of  one  day  for  each  two  dollars,  anUl 
it  is  paid,  is  final;  and  the  court  has  no  author- 
ity, at  t'ae  end  of  the  five  days,  to  enter  another 
Judgment  for  the  fine,  and  issue  execution,  but 
only  to  enforce  the  original  judgment  according 
to  its  terms. 

In  bank.  Proceeding  by  certiorari  to 
review  the  action  of  the  superior  court, 
city  and  county  of  San  Francisco,  in  ren- 
dering two  different  judgments  tor  con- 
tempt against  James  H.  Barry. 

Rediiy,  Vnmpbell  &  Metson,  for  petition- 
er. Atty.  Gen.  Hart  and  W.  S.  Barnes,  l)ist. 
Atty.,  (J.  A.  Hoamer  and  Wm.  Fitsm&u- 
rlce,  of  counsel,)  for  respondent. 

Be  Havrn,  J.  On  September  30, 1889,  In 
the  superior  court  of  the  city  and  county 
of  San  Francisco,  it  was  adjudged  that 
the  petitioner  here  was  guilty  of  a  con- 
tempt of  court,  and  that  he  be  punished 
therefor  by  imprisonment  in  the  county 
Jail  of  said  city  and  county  for  five  days, 
and  pay  a  fine  of  $500,  and,  if  such  fine 
was  not  paid  at  the  end  of  said  five  days' 
Imprisonment,  that  he  be  further  impris- 
oned until  said  fine  should  be  satisfied,  at 
the  rate  of  one  day  for  each  two  dollars 
of  the  fine  unpaid.  On  October  4, 1890,  in 
department  No.  8  of  said  superior  court, 
on  motion  of  the  district  attorney,  anoth- 
er judgment  was  entered  in  the  same  pro- 
ceeding for  contempt,  which,  after  reciting 
that  the  five-days  term  of  imprisonment 
had  expired,  and  that  no  part  of  the  $500 
had  been  paid,  proceeded  as  follows;  "It 
is  therefore  ordered  that  judgment  be  en- 
tered herein  against  said  James  H.  Barry 
for  ¥500  and  costs,  and  that  execution  is- 
sue against  said  James  H.  Barry  for  ¥500 
and  costs,  to  the  sheriff  of  the  city  and 
connty  of  San  Francisco.  Wherefore,  b.v 
virtue  of  the  law,  and  by  reason  of  the 


premises  aforesaid,  it  is  ordered,  adjudged, 
and  decreed  that  Judgment  be,  and  the 
same  is  hereby,  entered  herein  against  said 
James  H.  Barry  for  the  sum  of  five  hun- 
dred (foOO.OO)  dollars,  with  interest  there- 
on at  the  ra  te  of  seven  per  cent,  per  annum 
from  the  date  hereof  till  paid. "  This  judg- 
ment was  entered  without  any  notice  to 
the  petitioner.  This  is  a  proceeding  upon 
ftertiorari  to  review  the  action  of  the  court 
in  rendering  the  last  judgment,  and  our 
inquiry  is  confined  to  the  single  question, 
whether  in  that  the  court  exceeded  its  ju- 
risdiction. We  are  of  the  opinion  that 
when  the  court  rendered  Its  judgment  in 
the  contempt  proceeding  on  September  30, 
1889,  it  did  not  retain  jurisdiction  to  enter 
another  and  different  judgment  in  the 
same  matter  on  October  4. 1890.  The  first 
judgment  was  final,  and  the  only  author- 
ity of  the  court  thereafter,  in  the  matter 
concluded  thereby,  was  the  power  to  en- 
force the  judgment  according  to  its  terms, 
so  far  as  it  was  capable  of  eaforcement. 
The  order  and  judgment  of  October  4,1890, 
are  annulled. 

We  concur:  Beatty,  C.  J. ;  Garouttk, 
J.;  Harrison,J.;  Sharp8tei.\',J.;  Pater- 
SON,  J. 


M  Cal.  «8 

Brandt  v.  Thompson  et  a/.  (No.  14,031.) 
(Supreme  Court  of  California.  Oct.  1,  1891.) 
QniETixe  Title — Rights  of  Moktoaoee. 
In  an  action  to  quiet  title,  tlie  court  found 
that  plaintiff,  to  secure  a  loan,  had  conveyed  the 
land  to  B.  by  absolute  deed,  which  was  intended 
only  as  a  mortgage,  and  that  T.  purchased  from 
B.  with  knowledge  of  the  nature  of  B.  'b  title. 
Held,  that  it  was  error  to  quiet  title  to  the  land 
In  plaintiff  against  T  ,  "except  as  a  morl^gee 
thereof  having  a  mortgagee's  interest  therein,  to 
be  determined  by  a  proper  suit  of  foreclosure;" 
since,  It  haring  been  determined  that  T.  stood  m 
the  position  of  a  mortgagee,  the  only  way  for 
plaintiff  to  quiet  title  was  to  pay  the  mortgage. 

Department  2.  Appeal  from  superior 
court,  Fresno  connty;  J.  C.  Campbell, 
Judge. 

Action  to  quiet  title  by  Otto  Brandt 
against    C.   M.  Thompson    and    Herman 
Brandt.    Judgment  for  plaintiff.    Defend 
ant  Thompson  appeals.    Beversed. 

N.  O.  Bradley  and  E.  D.  Edwards,  for 
appellant.  Oeo.  A.  Norse  and  Justin  Jar- 
cobs,  for  respondent. 

McFarland,  J.  This  action  was  tried 
upon  the  second  amended  complaint. 
What  the  preceding  complaints  were  does 
not  appear.  The  second  amended  com- 
plaint presents  simply  an  action  to  quiet 
title.  It  is  averred  that  plaintiff  is,  and 
for  a  long  time  has  been,  the  owner  in  fee 
and  in  the  actual  possession  of  certain  de- 
scribed land;  that  defendants  claim  and 
assert  an  interest  of  some  kind  in  said 
land;  and  that  defendants,  or  either  of 
them,  have  no  right,  title,  or  interest 
whatever  in  said  land.  The  prayer  is 
that  defendants  be  required  to  set  forth 
the  nature  of  their  asserted  claims,  and 
that  It  be  decreed  that  they  have  no 
right,  title,  op  interest  in  said  land,  and 
that  plaintiff  has  an  absolute  title  there- 
to. The  (Iffendant  Herman  Brandt,  who 
is   plaintiff's    brother,   made   no    defense. 
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Defendant  ThompBon  filed  an  answer  In 
wblcli  It  la  denied  that  since  March  4,  1S85, 
plaintiff  haH  been  the  owner,  or  In  posscB- 
aion,  or  entitled  to  poaseBSlnn,  of  the  said 
land;  and  In  -which  it  is  averred  that 
troni  eaid  March  4.  1885,  to  April  23.  1888, 
the  defendant  Herman  was  the  owner  iu' 
fee  and  In  puxsession  of  said  laud :  that  on 
April  23d  Thompson  held  a  mortgaKe  on 
said  land,  amounting  at  that  time,  princi- 
pal and  interest,  to  fl3,67».50,  and  that 
said  Herman  proposed  to  him  that  11  he 
would  satisfy  said  mortgage,  and  pay  said 
Herman  the  sum  of  91^,200,  the  latter 
would  sell  and  convey  said  land  to  him, 
(Thompson ;)  that  he  accepted  the  propo- 
sition, released  said  mortgage,  paid  said 
$6,200  to  said  Herman,  and  that  the  latter 
on  said  23d  day  of  April,  1888,  conveyed 
said  land  to  Thompson,  since  which  time 
he  has  been  the  owner  In  fee  and  entitled 
to  the  possession  of  said  land.  The  court 
below  found  that  on  March  3.  1S85,  plain- 
tiff was  owner  In  fee  and  in  the  possession 
of  said  land,  and  has  ever  since  been  in 
possession,  holding  the  same  adversely  to 
defendant  and  all  the  world,  and  that 
neither  of  the  defendants  have  boen  In  pos- 
session of  the  same,  or  any  part  thereof; 
that  on  said  March  3, 1S85,  plaintiff  bor- 
rowed of  Thompson  f  8,500,  and  to  secure 
the  same  executed  to  him  a  mortgage  on 
said  laud;  that  on  the  next  day  (March 
8th)  plaintiff  executed  and  delivered  to  his 
said  brother  Herman  (defendant  herein) 
a  deed  of  conveyance  of  said  land,  abso- 
lute in  form,  but  Intended  only  as  security 
for  $6,000,  borrowed  by  plaintiff  from  said 
Herman;  that  afterwards,  on  March  19, 
1888,  Thompson  "paid  to  the  said  Her- 
man Brandt  the  said  sum  of  six  thousand 
dollars,  ($6,000,)  which  be,  the  said  Her- 
man Brandt,  had  loaned  to  plaintiff,  to- 
gether with  two  hundred  dollars  ($200) 
interest,  and  satisfied  on  the  records  the 
said  mortgage  of  $8,500  from  plaintiff  to 
Thompson  ;"  and  that  on  said  March  19, 
1^,  said  Herman  made  a  deed  of  convey- 
ance of  said  land  to  said  Thompson.  It 
is  found,  also,  that  at  the  time  of  said  last 
conveyance  Thompson  knew  that  the  said 
deed  from  plalntlR  to  said  Herman  of 
March  4, 1885,  was  intended  as  security  for 
the  said  loan  of  $6,000.  And  upon  these 
facts  the  conrt  found  that  the  said  deed  ol 
March  4,  1885,  from  plaintiff  to  Herman, 
was  a  mortgage  to  secure  $6,000.  and  did 
not  pass  the  title,  and  that  the  deed  from 
Herman  to  Thompson  carried  to  the  lat- 
ter only  Herman's  Interest,  viz.,  that  of  a 
mortgagee;  that  plaintiff  is  the  owner  In 
fee  of  the  land  as  against  Thompson, 
and  that  Thompson  has  no  right,  title,  or 
Interest  therein,  except  as  a  mortgagep 
thereof,  having  a  mortgagee's  interest 
therein  to  be  foreclosed  by  a  proper  suit 
of  foreclosure  against  plaintiff  herein  ;  and 
that  plaintiff  is  entitled  to  a  decree  as 
prayed  for  to  "quiet  title"  to  said  land 
against  Thompson,  and  thosa  claiming 
under  Iilm,  "except  as  a  mortgagee  there- 
of having  a  mortgagee's  interest  therein, 
to  be  determined  by  u  proper  suit  of  fore- 
closure." A  judgment  was  rendered  In 
accordance  with  these  conclusions;  that 
is,  it  was  decreed  that  plaintiff  Is  the 
owner  in   lec-siuiple  of  the  land,  and  that 


Thompson  has  no  interest  therein  except 
that  of  a  mortgage,  "to  be  determined 
by  proper  suit  of  foreclosure  against 
plaintiff  herein."  Tbompsoa  appeals 
from  the  Judgment  and  from  an  order  de- 
nying a  new  trial.  We  think  the  evidence 
Bufndent  to  warrant  the  findings  of  the 
court  that  the  deefl  from  plaintiff  to  bis 
brother  Herman  was  given  to  secure 
$6,000  borro  wed  money ;  that  it  was  there- 
fore only  a  mortgage;  and  that  Thomp- 
son knew  the  nature  of  said  deed  when  he 
took  his  conveyance.  And  the  court  was 
correct  in  holding  that  It  did  not  pass 
the  title.  The  doctrine  of  Hughes  v.  Da- 
vis, 40  CaJ.  117,  has  been  abrogated,  and 
the  rule  stated  in  Jackson  v.  Lodge,  36 
Cal.  28,  and  Cunningham  v.  Hawkins,  27 
Cal.  603,  restored,  by  sections  2924  and  2925 
of  the  Civil  Code.  See  Taylor  v.  McLaln, 
64  Cal.  514,  2  Pac.  Rep.  399;  Healy  v. 
O'Brien,  66  Cal.  519,  6  Pac.  Rep.  380;  Hall 
V.  Arnott,  80  Cal.  348,22  Pac.  Rep.  200. 

Neither  do  we  think  that  the  decree  (as- 
suming that  it  was  based  upon  a  proper 
theory)  excludes  Thompson  from  enforc- 
ing bis  rights  as  a  mortgagee  under  the 
said  mortgage  from  plaintiff  to  Herman 
Brandt,  with  respect  to  which  Thomp- 
son would  be  subrogated  to  the  rightM  of 
Herman.  It  merely  undertakes  to  reserve 
to  Thompson  the  right,  "by  proper  suit 
of  f orecIoMure, "  to  have  determined  his 
interest  "as  a  mortgagee,"  without  de- 
claring what  that  interest  is. 

But  the  Judgment  must  be  reversed  for 
otherreasons.  It  is  somewhat  difficult  to 
say  from  the  pleadings  in  this  case  what 
issues  were  really  before  the  court;  butthe 
court  found  certain  facts  upon  which  the 
validity  of  the  judgment  in  favor  of  re- 
spondent must  be  determined.  Now,  up- 
on those  facts,  respondent  stands  simply 
in  the  position  of  a  mortgagor  seeking  to 
quiet  his  title  against  a  mortgagee,  with- 
out paying,  or  tendering  or  offering  to 
pay,  the  debt  for  which  the  mortgage  -was 
given.  But  such  a  result  cannot  be 
achieved.  It  would  be  against  general 
equltableprlnciples  and  adjudicated  cases. 
De  Cazara  v.  Urena,  80  Cal.  132,  22  Pac. 
Rep.  74;  Booth  v  Hoskins,  75  Cal.  271, 17 
Pac.  Rep.  225;  Spect  v.  Spect,  (Cal.)  26 
Pac.  Rep.  205.  In  the  case  of  Booth  v. 
Hoskins  the  rule  was  applied  when  the 
mortgage  debt  was  barred  by  the  statute 
of  limitations.  The  only  way  for  a  party 
in  respondent's  position  to  quiet  a  mort- 
gage is  to  pay  it.  The  decree  In  the  case 
at  bar  first  undertakes  to  quiet  respond- 
ent's title,  and  then  disturbs  It  airaln  by 
declaring  appellant's  right  to  foreclose. 
If  appellant's  debt  should  become  barred 
by  the  statute  of  limitations,  then,  by  this 
decree,  respondent  would  have  his  title 
quieted  without  paying  the  mortgage 
debt;  the  very  thing  which  equity  says 
cannot  be  done.  Respondent  can  have  no 
remedy  in  the  premises  without  paying  or 
tendering  tne  amount  due  appellant  nn 
hlH  mortgages,  and  the  court  erred  in 
holding  otherwise.  No  doubt  both  |jur- 
ties.  with  a  better  understanding  of  their 
rights,  can  reconstruct  their  pleadings 
so  as  to  better  present  those  rights  to  the 
court.  The  Judgment  and  order  appealed 
from  are  reversed,  -with  leave  to  both  par- 
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ticB  to  amend  their  pleadings  as  they  may 
be  Advised. 

Weconcor:  Bea.ttt,C.J.;  De  Haven,  J 


II  Cal.  5M 

OliflRN  V.  LOVBLL.     (No.  14,191.) 

(Supreme  Court  of  California.    Oct.  8,  1891.) 
Spbcifio  Pebpokmakoi — Damages. 

1.  Where  one  owning  land  in  common  -with 
another  contracts  to  sell  and  oonyey  the  same  to 
another,  slinking  his  own  name,  and,  without 
authority,  his  co-tenant's  name  also,  be  cannot 
be  compelled  to  convey  to  the  vendee  his  undi- 
vided half  of  the  land,  on  his  co-t«nant's  repudi- 
atine  the  contract,  since  it  would  be  to  enioroe 
specific  performance  of  a  contract  which  he  did 
not  make  or  contemplate.  Jackson  v.  Toirence, 
88  Cal.  521,  28  Fac.  Rep.  695,  followed. 

2.  Nor  can  be  be  made  to  respond  in  damages 
for  breach  of  the  contract,  since  the  contract  saed 
on  is  one  which  he  did  not  make. 

Department  2.  Appeal  from  superior 
conrt,  Hacramento  county;  W.  S.  Van 
Fleet,  Judge. 

Action  by  Alfred  Olsen  against  C.  A. 
Lovell  for  sped  He  performance.  Judg- 
ment for  defendant.  Plaintiff  appeals. 
Affirniod. 

Robt.  T.  Devlin,  for  appellant.  McKune 
A  George,  tor  reHpondent. 

McFarland,  J.  Plaintin  brought  this 
action  to  compel  defendant  to  speclHcally 
perform  a  certain  contract  lor  tbe  con- 
veyance of  land.  Defendant  demurred  on 
tbe  general  ground  of  want  of  facts,  and 
also  on  certain  special  grounds.  Tliv> 
demurrer  was  sustained,  and  Judgment 
was  rendered  for  defendant.  Plaintiff 
apiieals. 

It  appears  from  the  complaint  that  on 
January  21,  1890,  a  certain  written  con- 
tract was  entered  into,  which  purports 
upon  its  face  tu  have  been  made  by  plain- 
tiff, as  a  party  of  the  first  part,  and  the 
defendant  C.  A.  Lovell  and  one  F.  E.  Jud- 
Bon,  as  parties  of  the  second  part.  By 
this  contract  plaintiff  was  to  convey  to 
defendant  and  Judson  a  certain  tract  of 
land  in  Placer  county,  and  pay  them 
$1,750:  and  defendant  and  Jndson  were 
to  convey  to  plaintiff  a  certain  lot  of  land 
In  Sacramento  city.  The  contract  was 
signed  by  plaintiff  and  by  defendant,  but 
was  not  signed  by  Judson.  Judson's 
name  was  signed  to  the  contract  by  de- 
fendant in  this  manner:  "F.  £.  Judson. 
by  C.  A.  L>. "  There  is  nothing  else  on  the 
face  of  the  contract,  or  in  any  way  at- 
tached to  it,  to  Intimate  that  defendant 
was  the  attorney  In  fact  or  agent  of  Jud- 
son, and  he  does  not  assume  to  sign  Jud- 
son's name  as  bis  attorney;  and.  Indeed, 
It  appears  from  other  averments  in  the 
complaint  that  plaintlB  did  not  rely  upon 
any  legal  authority  of  defendant  to  bind 
Judson,  but  upon  tbe  probability  that 
the  latter  would  agree  to  whatever  de- 
fendant might  promise  for  lilm  in  the 
premises.  No  fraud  Is  alleged  against  de- 
fendant. It  is  averred  that  Judson  re- 
sided at  the  time  in  the  eastern  states, 
and  that  defendant  in  fact  had  no  author- 
ity to  bind  Judson,  who,  it  is  to  be  in- 
ferred from  the  complaint,  although  not 
directly  averred,  has  repndlate<I  the  con- 
tract. It  is  further  averred  that  plain- 
Cal.Rep.  26-28  P.— 43 


tiff  tendered  to  defendant  tbe  snm  of 
$875,  being  one-half  ofsaidf  1,760  mentioned 
in  the  contract,  and  offered  to  grant  him 
the  undli-ided  one-half  of  said  land  in 
Placer  county,  or,  if  defendant  preferred, 
the  one-half  of  said  land  In  severalty;  and 
thereupon  plaintiff  demanded  of  defend- 
ant that  he  convey  to  plaintiff  tbe  undi- 
vided one-half  of  said  lot  ut  land  in  Sac- 
ramento, and  tendered  him  a  conveyance 
thereof,  and  demanded  that  he  execute 
the  same,  but  that  the  defendant  refused 
to  execute  the  deed  to  plaintiff  of  said  un- 
divided one-half,  or  of  any  Interest  In  said 
lot  in  Sacramento.  Tbe  prayer  is  that 
defendant  be  adjnrlged  to  convey  to  plain- 
tiff said  undivided  one-half  of  said  lot  In 
Sacramento,  upon  the  payment  to  plain- 
tiff of  said  f  S75,  and  his  execution  of  a 
deed  to  tbe  one-halt  of  said  land  in  Placer 
county. 

The  case  at  bar  cannot  be  distinguished 
In  principle  from  .lackson  v.  Torrence,  88 
Cal.  521, 2S  Pac.  Rep.  695.  In  that  case 
Torrence  and  wife  elsued  a  written  con- 
tract to  convey  certain  land  In  which  the 
wife  had  a  separate  interest.  The  wife 
afterwards  repudiated  the  contract,  and, 
aH  she  had  not  acltnowledged  It,  she 
could  not  be  compelled,  under  the  statute, 
to  perform  it.  It  was  then  sought  to 
compel  the  husband  to  convey  his  inter- 
est In  the  property,  on  receipt  of  his  pro- 
portion of  the  agreed  price;  but  It  was 
held  that  this  could  not  be  done.  It  Is 
true  that  in  Jackson  v.  Torrence  the  par- 
ties were  husband  and  wife,  and  this  court 
In  Its  opinion  In  that  case  very  naturally 
notices  some  of  the  peculiar  results  which 
wonld  follow  a  specific  performance  by 
the  husband,  as,  for  instance,  that  the 
wife  would  be  left  a  tenant  In  common 
with  strangers.  But  the  ground  upon 
which  the  decision  rested  was  that  to 
force  such  a  specific  performance  upon  W. 
H.  Torrence  would  be  to  compel  him  "to 
perform  a  contract  which  be  never  made 
or  intended  to  make."  This  court  there 
says:  "The  only  contract  he  executed,  or 
Intended  to  execnte,  was  a  contract  in 
which  his  wife  was  to  join,  for  the  con- 
veyance of  the  whole  property  for  a  round 
sum.  Until  the  contract  was  completed 
by  the  accession  of  his  wife,  there  was  no 
contract  of  which  there  could  be  any 
breach  or  failure  to  perform."  And  so  in 
the  case  at  bar.  To  compel  detendant  to 
convey  an  undivided  half  of  the  Sacra- 
mento lot  wonld  be  to  force  bim  "to  per- 
form a  contract  which  he  never  made, or  In- 
tended to  make. "  He  did  not  contract  to 
convey  his  half  of  tbe  lot.  thus  making 
plaintiff  and  Judson  co-tenants  thereof, 
or  to  take  in  exchange  an  undivided  half 
of  the  Placer  county  land,  and  half  of 
the  f  1,750,  thus  becoming  a  tenant  in  com- 
mon with  plaintiff.  Tbe  reasons  why  he 
might  not  want  so  to  do  may  not  be  so 
strlkiuK  as  In  the  case  of  Torrence  and 
wife;  but  the  principle  to  be  applied  la 
the  same.  The  contract  upon  its  face 
clearly  means  that  defendant  and  Jud- 
son were  to  convey  the  whle  of  their  land 
In  exchange  for  the  whole  of  plalntiff'a 
land,  together  with  the  whole  of  a  certain 
named  sum  of  money;  and,  if  such  con- 
tract cannot  be  specifically  enforced   94 
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written,  then  It  rannot  be  bo  enforced  at 
all.  We  think,  tberetore,  that  the  demur- 
rer wuB  properly  sastalned. 

There  is  also  a  claim  In  the  complaint, 
not  separately  stated.  In  which  It  is 
averred  that,  oy  reason  ol  "the  breach  of 
covenant  to  convey  on  the  part  of  the  de- 
fendant liereinbefure  set  out,  and  of  bis 
failure  to  epeclllcally  perform  the  same," 
plaintiff  has  suRtaiued  damages  In  the 
sum  uf  $3,000,  for  which  be  also  prays 
judKinent.  But,  waiving;  respondent's 
point  that  such  a  cause  of  action  could 
not  be  joined  with  the  other,  and  tnat  it 
should  have  been  specifically  stated,  we 
do  not  see  how,  upon  the  averments  in 
this  complaint,  appellant  could  recover 
damages  because  respondent  did  not  do 
what  he  was  not  legally  liable  to  do.  Tbe 
question  whether,  with  proper  aver- 
ments, defendantconld  be  held  In  danutKes 
in  an  action  based  upon  some  such  ground 
OS  deceit  or  fraud,  does  not  here  arise. 

•Judgment  affirmed. 

I  concur :   De  Haven,  J. 

Bbatty,  C.  J.,  (eottcnrring.)  The  de- 
cision in  Jackson  v.  Torrence  does  not, 
in  my  opinion,  apply  to  the  farts  of  this 
case,  but  I  concur  in  the  judKinent  on  the 
ground  that  Lovell's  contract  to  convey 
his  interest  in  the  Sacramento  lot  cannot 
be  enforced,  except  upon  condition  of  giv- 
ing him  what  he  bargained  for,  viz.,  a 
half  interest,  undivided,  in  the  Placer  land, 
with  Judson  for  co-tenant.  He  did  not 
agree  to  take  such  interest  with  plainiiV 
as  co-tenant,  nor  did  he  agi-ee  to  take  a 
divided  half  of  the  land  in  severalty.  He 
has  never  been  offered,  and  he  cannot  get, 
what  he  agreed  to  take.  Therefore  he 
cannot  be  compelled  to  convey;  and,  for 
the  same  reason,  he  Is  not  liable  in  dam- 
ages unless,  as  suggested  byJustlceMo 
Farland,  tor  fraud  or  deceit. 


tl  Cal.  510 

Ex  parte  Sam  Wah.    (No.  20,882.) 
(Supreme  Court  of  California.    Oct.  8,  1891.) 
Taxation— Obstrcctiso  Collectios. 
Pen.  Codo  Cal.  J  428,  which  provides  that 
every  person  who  obstracts  or  binders  any  pub- 
lic otScer  from  collectinfc  taxes  "  in  which  the 
people  of  this  state  are  interested"  is  guilty  of  a 
misdemeanor,  does  not  apply  to  the  act  of  ob- 
structing a  townofScer  in  tbe  collection  of  a  town 
tax. 

In  bank.  Original  proceedings  in  babe»a 
corpus  by  Sam  Wah  against  C.  W. Rogers, 
sheriff  of  Contra  Costa  county.  On  ex 
parte  hearing,  petition  was  dismissed. 

Smith  &  Murasky,  for  petitioner. 

De  Haven,  J.  The  petitioner  was  con- 
victed in  a  justice's  court  of  Contra  Costa 
county  of  the  alleged  offense  of  hindering 
and  obstructing  the  town  marshal  of  the 
town  of  Martinez,  In  that  county,  in  the 
collection  of  certain  street  poll-taxes  of 
and  in  that  town.  The  alleged  obstruc- 
tion consisted  in  petitioner's  refusal  to  give 
his  true  name  to  the  ofiicer  when  request- 
ed to  do  so.  It  is  claimed  that  thiH  act 
was  a  violation  of  section  428  of  the  Penal 
Code,  which   reads   as  follows      "Every 


person  who  willfully  obstructs  or  hinders 
any  public  olHcer  from  collecting  any  reve- 
nue, taxes,  or  other  sums  of  money  in 
which  the  people  of  this  state  are  interest- 
ed, and  which  such  officer  is  by  law  em- 
powered to  collect,  is  guilty  of  a  misde- 
nieunor. "  It  appears  that  Martinez  is  a 
town  of  the  sixth  class,  and  by  section 
862  of  the  municipal  corporation  bill,  ap- 
proved March  13, 18s3,  towns  of  that  class 
are  given  power  "  to  impose  on  and  collect 
from  any  male  Inhabitant,  between  the 
ages  of  twenty-one  and  sixty  years,  an 
annual  street  poll-tax,  not  exceeding  two 
dollars,'' and  arc  also  authorized  to  levy 
and  collect  a  property  tax  lor  street 
work  and  other  municipal  purposes.  It 
is  very  clear  to  us  that  tbe  money  levied 
and  collected  under  this  grant  of  power 
belongs  to  the  municipality,  and  not  to 
the  sta  te,  and  that,  therefore,  section  428 
of  tlie  Penal  Code  has  no  application  to 
the  charge  made  against  the  petitioner. 
It  is  true  that  such  tnzes  are  held  in  trust 
by  tbe  municipal  corporation,  and  are  to 
be  expended  only  tor  public  purposes ;  but 
the  trust  is  for  the  immediate  benefit  of 
the  inhabitants  within  the  corporate  lim- 
its, although  incidentally  tbe  people  of 
the  state  who  may  have  occasion  to  come 
within  such  limits  may  also  share  in  such 
lieneflts.  It  is.  under  existing  laws,  left 
entirely  to  the  option  of  towns  of  the 
class  to  which  Martinez  belongs  whether 
any  street  poll-tax  shall  be  imposed  upon 
their  Inhabitants,  and  such  taxes,  when 
collected,  belong  In  the  municipal  treasu- 
ry, and  are  to  be  expended  only  by  the 
town,  and  the  people  of  tbe  state  do  not 
have  any  interest  therein,  within  the 
meaning  of  section  428  of  the  Penal  Code. 
That  this  section  does  not  apply  to  tbe 
collection  of  a  municipal  tax  is  also  ap- 
parent from  other  sections  of  the  chapter 
in  which  It  Is  found.  Section  424,  relating 
to  embezzlement  or  other  misuse  of  public 
moneys,  or  falsification  of  accounts  by 
public  ofRcers,  Is  made  expressly  to  apply 
to  city,  town,  and  district  offlcere.  Un- 
der section  426,  every  ofiicer  charged  with 
tlie  receipt  or  disbursement  of  "public 
moneys,"  who  tails  to  keep  and  pay  tbe 
same  in  tbe  manner  provided  by  law,  is 
guilty  of  a  felony;  and  the  succeeding  sec* 
tion  defines  the  phrase  "public  moneys," 
as  used  In  the  two  preceding  sections,  to 
include,  among  other  things,  "  all  inoneys 
belonging  to  the  state,  or  any  city,  coun- 
ty, town,  or  district  therein.''  In  view 
of  the  care  taken  to  specifically  define  gen- 
era] words  in  the  preceding  sections  so  as 
to  include  public  raou^s  of  towns  and 
cities.  It  becomes  plain  that  the  language 
of  section  428  ot  the  Penal  Code,  which 
makes  it  an  offense  to  obstruct  an  officer 
In  the  collection  of  "any  revenue,  taxes, 
or  other  sums  ot  money  in  which  the  peo- 
ple of  the  state  are  interested,"  was  not 
intended  by  the  legislature  to  apply  to 
the  act  of  obstructing  a  town  officer  in 
the  collection  of  a  town  tax.  It  follows 
that  the  petitioner  is  entitled  to  be  dis- 
charged.   So  ordered. 

We  concur:    Brattt,  C.  J.;  Habkison, 
J.;  SUARPSTEIN,  J.;  Paterson,  J. 


Digitized  by 


Ljoogle 


Cal.) 


WORLET  «.  NETHEROOTT. 


767 


Pbopu    ex  rel.  Attornkt   Oknkrai.  t. 
Wallack.    (No.  14,766.) 
(Atpreme  Court  4^  Caiifomia.    Oct.  S,  189L) 
CoimTS— JuBlSDiOTioir— Sham  Contbot«b»t. 
Wheore  ma  application  to  the  snpreme  oonrt 
•f  Caiifomia  for  a  writ  of  review  is  made  mere- 
ly to  test  the  validity  of  the  grand  Jury,  and  pre- 
sents no  real  controversy  between  Uie  parties  to 
the  record,  the  court  will  not  take  cognizance  of  it. 

In  bank.  Application  by  attorney  gen- 
eral aa:atnat  Wallace  for  a  writ  of  review. 
Application  dismissed. 

Atty.  Gen.  Hart,  tor  petitioner.  Creed 
Haymoad  and  W.  H.  L.  Darnea,  tor  re- 
spondent. 

Per  Curiam.  The  court  is  unanimously 
ol  tbe  opinion  that  this  Is  not  a  case 
which  the  court  can  entertain  In  tbe  shape 
in  which  it  is  presented.  When  the  ques- 
tion of  the  legality  of  this  grand  jury 
arises  in  a  real  controversy  between  par- 
ties opposed  in  interest,  the  court  will  de- 
cide it  as  promptly  as  it  can.  This  case 
does  not  present  a  real  controversy.  It  U 
a  made-up  case,  In  which  the  parties  to  the 
record  are  not  opposed  in  interest.  It  is 
simply  a  submission  of  a  series  o(  ques- 
tions which  numbers  of  people  undoubted- 
ly have  a  curiosity  or  a  desire  to  have  de- 
cided by  this  court,  but  is  not  a  case  of 
which  tbe  court  can  take  cognizance. 
The  court  cannot  sit  here  to  answer  ques- 
tions proposed  by  anybody.  We  decide 
real  controversies.  If  the  grand  jury  Is  an 
Illegal  body,  there  are  various  regular 
ways  of  presenting  tbe  question,  but  it 
cannot  be  presented  in  this  way.  The  ap- 
plication la  dismissed. 

i«i  Cal.  no  ' 

WoHLKT  T.  Nkthercott.    (No.  14,236.) 
(Supreme  Court  af  Caiifomia.    Oct.  6,  1891.) 

VmiTDO*  Atn»  VsNDBB— Failcbs  or  TiTLs — Rm- 
BDT  or  Vbndeb. 
A  vendee,  who  goes  into  poasession  of  land 
under  a  contract  of  sale,  is  not  entitled,  on  tbe 
vendor's  fallore  or  inability  to  convey  a  perfect 
title  as  agreed,  to  retain  both  tbe  land  and  the 

gorchase  money  nntil  such  a  title  beotfered  blm, 
at  his  remedy  Is  to  rescind  and  restore  the  pos- 
session; and  m  that  case  he  can.  recover  the 
money  already  paid,  together  with  the  valne  of 
his  improvements,  less  a  reasonable  rental  dur- 
ing the  Ume  of  his  oocapancy. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court.  Tehama 
eonnty;  Charles  P.  Braynard,  Judge. 

Ejectment  by  W.  H.  Worley  against 
Robert  Nethercott.  There  was  a  Judg- 
ment for  defendant,  and  plain  tilt  appeals. 
Reversed. 

Joha  F.  Elllsoa,  tor  appellant,  ffm. 
Nagle,  for  respondent. 

Brixhkr,  C.  In  January,  1889,  the  plain- 
tiff was  residing  upon  and  claiming  to 
own  certain  real  property  In  the  town  ol 
Red  Bluff,  Tehama  county.  On  the  26th 
of  that  month  plaintiff  verbally  agreed  to 
■ell  the  real  pro]>erty  and  some  personal 
pro])erty  to  the  defendant  lor  tbe  sum  of 
fl,8K0,  and  to  let  him  take  Immediate  po»- 
■eesion  thereof.  Plaintiff  was  to  give  a 
warranty  deed  of  tbe  real  property,  con- 
veying a  good  and  perfect  title  thereto, 
and  defendant  was  to  pay  $1,000  cash,  and 


give  bf 8  note  for  fflM,  hearing  fntereat  at 
the  rate  of  10  per  cent,  per  annnm.  bat  it 
was  not  stated  how  long  the  note  might 
run.  Defendant  paid  $10  to  bind  the  bar- 
gain, and  asked  plaintiff  If  be  bad  a  good 
title  to  the  property,  and  tbe  latter  re- 
plied that  he  thought  be  had;  that  he  bad 
a  warranty  deed  of  it.  Defendant  asked 
tor  an  abstract  of  the  title,  and  plalntlfl 
agreed  to  furnish  one.  On  the  29th  of  the 
month  defendant  took  possession,  and 
about  that  time  the  abstract  was  mads 
out  and  put  In  the  hards  of  Mr.  Ellison, 
an  attorney  at  law.  On  the  4th  of  Febru- 
ary the  parties  met,  and  went  to  Mr.  Elli- 
son's office,  and  defendant  testified: 
"  When  I  entered  Mr.  Ellison's  office,  know- 
ing that  he  had  the  abstract,  I  said  to 
him, 'As  an  attorney,  can  yon  en y  that 
the  title  Is  perfect?'  Hesald,  'No,!  can'V 
Ue  said,  'I  have  looked  over  it,  and  1 
can't  say  that  it  is  perfect.'"  A  few  days 
later  the  parties  again  met,  and  plalntlfl 
testified :  "  I  went  to  him  and  told  blm  I 
was  going  away,  and  I  wanted  to  settle 
It  up  one  way  or  another.  He  wanted  to 
know  what  I  wanted  to  do,  and  I  asked 
him  if  he  was  satisfied  with  tbe  title,  and 
he  said  he  wasn't.  Then  I  told  blm  wa 
would  say  qalta.  He  said  he  bad  Ix'en 
ont  considerable  in  moving  down  there, 
and  would  be  in  moving  away.  I  asked 
blm  how  much,  and  he  said  about  f  20. 
I  told  him  I  would  pay  it,  and  he  would 
give  up  possession.  He  said  he  didn't 
care  to  doit."  Defendant  then  proposed 
to  retain  possession  of  the  property,  and 
to  make  some  improvements  upon  it,  and 
plaintiff  agreed  that  he  might  make  im- 
provements costing  from  flOOto  9160.  Be- 
fore the  end  of  February  plaintiff  went  to 
the  mountains,  and  be  did  not  return  UU 
some  time  in  August.  During  bis  absence 
defendant  made  improvements  on  the 
property,  costing,  as  be  testified,  $388.21, 
besides  his  own  work,  which  he  estimated 
to  b9  worth  9Iii6.  Tbe  matter  remaining 
unsettled,  plaintiff  In  October  executed  a 
warranty  deed  of  tbe  property,  and  on 
the  2d  of  November  tendered  it  to  the  de- 
fendant, and  demanded  of  him  payment 
of  the  balance  of  the  porchase  money, 
namely,  SI .870.  Tbe  defendant  refused  to 
accept  the  deed  or  to  pay  the  money,  bat 
he  on  the  same  day  tendered  and  asked 
plaintiff  to  execute  a  warranty  deed  for 
an  undivided  one-half  of  the  property, 
and  in  connection  therewith  offered  to 
pay  blm  $1,075,  for  the  real  and  personal 
property.  Tbe  plaintiS  refused  to  execute 
this  deed  or  to  accept  the  payment  as 
offered.  The  plaintiff  then  served  on  de- 
fendant a  notice  reading  as  follows :  "  Mr. 
Robert  Nethercott— Dear  Sir:  Having  rv- 
fnsed  to  pay  me  the  contract  prire  for  the 
land  hereinafter  described,  I  hereby  notify 
you  that  the  contract  of  sale  for  said  lots 
Is  hereby  rescinded.  I  hereby  offer  to  pa.y 
you  for  any  improvements  you  have  mads 
upon  said  property  the  amount  they  have 
cost  yon,  upon  being  satisfied  uf  the  tror 
amount,  and  also  tbe  $10  you  paid  there- 
on, with  legal  interest,  deducting  there, 
from  the  rent  of  said  premises  during  the 
time  you  have  occupied  them  ;  and  I  here- 
by demand  that  you  leave  said  premises, 
and  surrender  up  to  me  the  possession 
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thereof.  [Then  follows  a  description  of 
theproperty.]  [Signed]  W.  H.  Worley." 
PossesBion  was  not  surrendered,  and  the 
plaintiff  brought  this  ar-tion  of  ejec-tinent 
to  recover  the  same.  The  defendant  an- 
swered denying  all  the  avornients  of  the 
complaint,  and,  tor  a  second  defense,  set- 
ting up  the  contract  o{  sale  and  plaintiff's 
failure  and  inability  to  convey  a  good  and 
perfect  title,  and  his  own  readiness  and 
ability  to  perform  bis  part  of  tbe  contract 
on  receiving  a  conveyance  ol  snch  title. 
The  court  below  gave  judgment  for  the 
defendant,  from  which,  and  from  an  order 
denying  blm  a  new  trial,  tbe  plaintiff  ap- 
peals. 

It  appears  from  the  evidence  that  tbe 
plaintiff  did  not  have  a  perfect  title  to  the 
whole  of  the  property  which  he  agreed 
to  sell ;  and  It  is  claimed  tor  respondent 
that  under  sncb  circumstances  he  was  not 
obliged  to  accept  plaintiff's  deed  or  to  pay 
tbe  purchase  money,  but  that  he  could  re- 
tain both  the  land  and  nsoney  until  a  per- 
fect title  should  be  offered  him.  Wo  do 
not  think  this  position  can  be  maintained. 
In  Gates  v.  McL«an,  70  Cal.  42,  11  Pac. 
Bep.  48S),  tbe  action  was  brought  to  re- 
cover tbe  possession  of  certain  land 
which  the  plaintiff  had  contracted  to  sell 
to  tbe  defendant,  and  the  court,  on  page 
60.  70  Cal.,  and  page  4»2,11  Pac.  Rep.,  said  : 
"Even  where  tbe  contract  provides  for 
the  vendee  taking  possession,  tlie  remedy 
of  the  purchaser,  where  the  title  of  the 
vendor  tails,  or  he  Is  unable  to  make  con- 
veyance as  stipulated  in  the  contract,  Is 
to  rescind  the  contract,  or  offer  to,  and  to 
restore  the  possession.  In  wbich  case  he 
may  recover  the  purchase  money  advanced 
and  the  Interest,  together  with  the  value 
of  bis  Improvements,  deducting  therefrom 
snch  sum  as  the  nse  of  the  premises  may 
reasonably  have  been  worth.  If,  on  the 
other  baud,  the  purchaser  chooses  not  to 
rescind,  but  to  retain  possession  under  the 
contract,  he  can  do  so  only  on  the  condi- 
tion that  he  pays  the  purchase  money  and 
Interest  according  to  th«  contract.  In  the 
latter  case,  it  is  considered  that  he  la  will- 
ing to  receive  such  title  as  the  vendor  is 
able  to  give,  and  is  content  with  the  per- 
sonal responsibility  ol  the  vendor  upon 
bis  covenants."  In  Rhorer  v.  Bila,  88  Cal. 
54,  23  Pac.  Rep.  274,  the  court  said:  "A 
purchaser  cannot  remain  In  possession  ot 
lands  under  a  contract,  and  at  the  same 
time  refuse  to  pay  the  purchase  price.  If 
the  title  fails,  or  the  vendor  refuses  to  con- 
vey, an  action  on  tbe  covenants  of  his 
deed  or  contract  will  give  bim  all  tbe  re- 
lief to  which  he  Is  entitled."  It  Is  nrgod 
for  respondent  that  what  Is  said  In  the 
above  quotation  from  Gates  v.  McLean 
was  not  necessary  to  the  decision  ot  that 
case,  nnd  was  merely  ohtter  dictam;  and 
that  it  was  not  a  correct  statement  of  the 
law,  and  ought  not  to  be  followed.  We 
cannot  assent  to  tbe  conclusion  reached 
by  counsel.  In  oar  opinion,  the  law  was 
correctly  declared,  whether  what  was  said 
was  necessary  to  tbe  decision  of  that  case 
or  not.  To  hold  otherwise  would  in  luany 
cases  work  very  great  Injustice.  It  fol- 
lows, in  our  opinion,  that  the  findings 
and  judgment  were  erroneous,  and  that 
they  ought  not  to  be  permitted  to  stand. 


We  advise,  therefore,  that  the  Judgment 
and  order  be  reversed,  and  tbe  cause  re- 
manded for  a  new  trial. 

We  concur:    FrrzoEBAU),  C. ;  Tancuef, 


Pbr  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  reversed,  and  cause  remanded 
for  a  new  trial. 


91  Cal.  449 

Pacific  Bt.  Co.  et  s/.  t.  Wade,  Judge. 

(No.  14,593.) 
(Supreme  Coxvrt  of  California.   Sept  30, 1S9L) 

Street  Kailwats— Right  to  Use  Each  Othsb's 
Tracks — Compensatiok — Phockdcbb. 
Since  Civil  Code  Cal.  {  499,  provides  that 
two  lines  of  street  railway  under  different  man- 
agements may  use  the  same  street  for  the  dis- 
tance of  five  blocks,  each  paying  an  equal  por- 
tion for  the  construction  of  the  road  used  by  them 
lointly,  a  street-railway  company,  on  recdlving 
a  franchise,  has  an  absolute  right  to  use  so  much 
of  the  tracks  of  another  company,  and  does  not 
thereby  take  the  property  of  the  other  oompony, 
so  that  the  laws  relating  to  ascertaining  the  com- 
pensation to  be  paid  on  taking  propOTty  mider 
the  right  of  eminent  domain  do  not  apply;  and 
where  the  property  of  the  first  company  is  in  the 
hands  of  the  court  through  its  receiver,  tba  court 
may,  on  application  of  the  second  company,  with- 
oat  the  intervention  of  a  jury,  determiRe  the 
amount  of  one-half  the  cost  of  constmcUng  m 
much  of  the  road  as  is  sought  to  be  used  jointly, 
and  allow  snch  use  on  payment  of  the  same. 

In  bank.  Application  for  an  alternative 
writ  of  prohibition  by  the  Pacific  Railway 
Company,  whose  road  is  In  the  hands  of 
a  receiver,  to  prevent  the  court  which  ap- 
pointed tbe  receiver  from  allowing  the 
Los  Angeles  Consolidated  Electric  Rail- 
way Company  to  use  part  of  petitioner's 
road,  and  from  determining  the  amount 
to  be  paid  petitioner  for  such  use.  Appli- 
cation denied,  and  alternative  writ  dis- 
charged. 

.S'.  a  Hnbbell,  (Hovgbton,  Silent  *  Camp- 
bell, of  counsel,]  for  petitioner.  John  D. 
Pope  and  Chapmnn  Jt  Hendrlck,  (Dam  Jt 
Dom,  S.  C.  Benson,  and  W.  S.  Qoodfellow, 
of  counsel,]  tor  respondent. 

Paterson,  J.  The  Pacific  Rail  way  Com. 
pany  Is  the  owner  of  a  street  railroad,  op- 
erated by  means  of  a  wire  cable,  for  the 
carriage  of  persons  in  the  city  of  Los  An- 
geles. On  January  20,  18U1,  Edward  W. 
Russell  commenced  an  action  against  said 
company.  Its  stockholders,  and  a  large 
number  of  creditors,  alleging,  among  oth- 
er matters,  that  be  was  a  judgment  cred- 
itor, that  the  company  was  Indebted  In 
large  sums  to  divers  persons,  without 
means  or  revenue  to  pay  the  same,  except 
by  the  operation  of  its  railroad  system, 
and  tbe  proceeds  thereof  were  wholly  in- 
sufficient; that  suits  had  been  brought 
and  many  attachment  suits  would  follow, 
unless  steps  be  taken  to  prevent  the  same, 
and  the  operation  of  the  road  would  be 
suspended ;  that  to  protect  all  parties  a 
receiver  was  necessary;  wherefore  plain- 
tiff prayed  for  tbe  apjiointmentof  a  recelv« 
er,  to  take  charge  ol  and  control  tbe  prop- 
erty ot  said  company, and,  U  necessary,  to 
sell  the  same  for  thepayment  ot  the  debts. 
On  tbe  day  tbe  complaint  was  filed  j.  F. 
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Craok  was  appointed  receiver,  with  direc- 
tlons  to  take  charge  of  the  street  railways 
owned  by  and  under  the  control  of  the 
Pacific  Railway  Company,  together  with 
all  its  real  and  personal  property,  and  to 
manage  and  condact  the  basineBB  thereof, 
and  from  time  to  time  render  bis  accounts. 
Crank  qaallfied  and  took  posBeBsion,  and 
bas  ever  since  con  tinned  to  operate  the 
road  under  the  order  of  the  court.  On 
January  26,  1891,  the  Lob  Angeles  Consoli- 
dated  Electric  Railway  Company  present- 
ed to  the  Bnperior  court  a  petition  in  said 
cause,  setting  forth  that  the  petitioner  had 
entered  upon  the  constroction  of  its  line 
of  road,  aa  authorised  by  certain  ordi- 
nances, and  in  the  further  prosecution  of 
its  work  it  was  necessary  that  it  should 
Intersect  the  tracks  of  the  Pacific  Railway 
Company,  and  run  along  thn  same  for  a 
distance  of  three  blocks;  and  praying  an 
order  antborlsing  it  to  operate  over  and 
on  Bald  tracks  for  said  distance,  and  di- 
recting the  receiver  to  grant  all  necessary 
facilities  therefor,  and  for  a  further  order 
fixing  the  amoant  of  compensation  which 
petitioner  should  pay  for  the  right  to  uee 
the  tracks  as  aforesaid.  At  the  time  fixed 
for  hearing,  <he  petitioners  herein  ap- 
peared, and  objected  to  anv  proceedings 
being  taken,  on  the  ground  that  the  court 
had  no  anthority  to  grant  the  relief 
asked.  The  court  overruled  the  objection, 
and  decided  that  it  had  juriBdiction  to  de- 
termine the  amount  of  damages  which 
would  be  occasioned  by  making  the  con- 
nections referred  to  In  the  petition,  and 
contlnoed  the  matter  for  hearing  to  July 
16,  1891.  Thereupon  petitioners  applied 
to  this  court  for  an  alternative  writ  of 
prohibition,  which  was  granted.  In  re- 
sponse to  the  order  to  show  cause  why  he 
should  not  be  restrained  from  any  further 
proceedings  In  said  matter  the  Judge  filed 
an  answer,  admitting  the  tacts  stated, 
and  alleging  that  the  order  appointing 
the  receiver  was  made  on  motion  of  the 
plaintiff  in  the  action,  and  with  the  con- 
sent of  tlie  defendants  therein;  that  on 
February  1.3, 1S91,  the  plaintiff  Busaell  filed 
a  petition  settinK  forth  that  there  was 
some  doubt  whether  the  order  appointing 
the  receiver  was  snfficient  of  iteelf  to  vest 
in  him  the  title  to  the  property,  eBpecially 
the  real  iiroperty,  so  as  to  enable  him  to 
exercise  all  the  powers  and  perform  all 
the  duties  which  the  exigencies  of  the  case 
might  require,  and  askinK  tor  an  order 
directing  the  PaclQc  Railway  Company 
to  assign  its  property  to  the  receiver; 
that  the  order  was  made  as  prayed  for, 
with  the  consent  of  the  Pacific  Railway 
Company. 

Section  499  of  the  Civil  Code  provides 
«bat  "two  lines  of  street  railway,  operat- 
ed under  different  managements,  may  be 
permitted  to  use  the  same  street,  each  pay- 
ing an  equal  portion  for  the  constructlun 
of  the  track  and  appurtenances  used  by 
said  railways  jointly ;  but  In  no  case  must 
two  lines  of  street  railway,  operated  un- 
der different  nianagements,  occupy  and  use 
the  same  street  or  tracks  tor  a  diHtsnce  of 
more  than  five  blocks  consecutively."  The 
petitioner  contends  that,  as  the  ordi- 
nances granting  the  franchises  do  not  pro- 
Vide  bow  compensation  shall  be  ascer* 
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tained,  the  electric  company  must  proceed 
under  the  provisions  of  subdivision  6  of 
section  465,  Civil  Code.  That  section  is  a 
part  of  the  chapter  on  the  enumeration  of 
the  powers  of  every  railroad  corporation, 
and  provides  that  "every  corporation 
whose  railroad  Is,  or  shall  be  herealter. 
Intersected  by  any  new  railroad,  shall 
nnlte  with  the  owners  of  such  new  rail- 
road in  forming  such  intersection  and  con- 
nections, and  grant  facilities  therefor 
and.  if  the  two  corporations  cannot  a^ee 
upon  the  amount  of  compensation  to  be 
made  therefor,  or  the  points  or  the  man- 
ner of  such  crossings,  intersections,  and 
connections,  the  same  shall  be  ascertained 
and  determined  as  is  provided  in  title  7, 
part  8,  Code  of  Civil  Procedure. "  But  title 
7,  pt.  3,  prescribes  rules  for  the  assessment 
of  compensation  and  damages  (section 
1248,  Code  Civil  Proc.)  inconsistent  with 
the  measure  of  compensation  establlshe'J 
by  section  499,  Civil  Code,  and  the  latter 
must  control,  as  it  relates  particularly  to 
street  railroads.  What  counsel  for  the 
petitioner  means  to  claim,  doubtless,  is 
that  the  procedure  prescribed  by  title  7 
mnst  be  followed;  that  there  must  bean 
effort  to  agree  with  the  cable  company  as 
to  the  amount  to  be  paid ;  and,  upon  dis- 
agreement, an  action  against  the  receiver 
in  the  manner  and  form  required  by  the 
title  on  eminent  domain,  including  a  trial 
by  Jury,  if  the  defendant  insist  upon  it. 

The  question  to  be  determined  is  simply 
whether  the  court,  which,  through  its  re- 
ceiver, has  the  custody  and  control  of  the 
Insolvent  corporation's  property,  has  the 
power  to  determine  the  compensation, 
viz.,  one-half  of  the  cost  of  the  construc- 
tion of  the  tracks  and  appurtenances  used 
by  the  companies  Jointly,  or  whether  the 
electric  company  mnst  treat  with  the  ca- 
ble company,  and,  upon  failure  to  agree 
as  to  the  amount  to  be  paid,  bring  an 
tiction  therefor  against  the  receiver,  with 
the  permission  of  the  court.  There  are 
none  of  the  elements  of  an  ordinary  con- 
demnation proceeding  involved  in  the  liti- 
gation. There  is  no  private  property  to 
be  taken  for  public  use,— no  occasion  to 
exercise  the  right  oleminent  domain.  The 
cable  company  did  not  acquire  by  the 
grant  of  its  franchise  any  proprietary  in- 
terest in  the  street.  There  can  be  no  pri- 
vate property  in  a  street,  except  the  fee  of 
the  owner,  which  is  held  subject  to  the 
easement  as  long  as  the  public  continue  to 
use  the  street  as  a  highway.  "The  main- 
tenance of  horse  railroads  and  running  of 
cars  upon  the  public  streets  of  the  city  of 
San  Francisco,  designed  lor  the  carriage 
of  passengers,  is  a  mere  special  mode  of 
using  the  highway,  nothing  more.  The 
^bt  to  maintain  such  a  railroad  does 
not  exclude  the  public  from  the  use  of  the 
street."  Market  St.  R.  Co.  v.  Central  R. 
Co..  61  Cal.  5S6.  The  franchise  of  the  cable 
company  gave  It  no  exclusive  use  of 
that  portion  of  the  street  upon  which  Its 
road  was  constructed.  It  gave  to  the 
company  the  right  to  conKtruct  its  road 
in  such  a  place  and  manner  as  not  to  in- 
terfere with  the  use  of  the  street  by  the 
public.  The  material  placed  in  the  street, 
it  is  true,  is  still  the  property  of  the  cable 
company;  but  it  was  placed  where  It  ik 
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with  full  knowledgre  on  the  part  of  the 
company  that  the  latter  would  have  no 
excluBive  right  to  its  use,  so  long  as  It 
BhoDld  remain  in  the  Htreet.  The  right  of 
the  public  to  drive  vehicles  over  and  upon 
its  road,  and  the  right  of  the  mayor  and 
council  to  grant  to  another  street-car 
company  a  franchise  to  connect  with  Its 
track,  and  to  use  the  same  for  a  distance 
not  exceeding  five  blocks,  entered  into 
Its  contract  with  the  city  as  fully,  nnder 
the  provisions  of  section  499,  Civil  Code, 
then  In  force,  as  if  the  condition  had  been 
expressly  stated  In  theirrant;  and,  as  the 
cable  company  took  its  franchise  with 
the  understanding— In  effect  an  express 
stipulation — that  any  other  company  au- 
thorized by  the  mayor  and  council  might 
use  the  track  Jointly  with  itself,  it  cannot 
now  be  heard  to  say  that  such  a  taking  is 
without  its  consent,  and  is  a  taking  of 
private  property  for  public  use,  which  can 
be  done  only  by  proceedings  under  the 
statute  relating  to  eminent  domain.  The 
grant  to  the  cable  company  was  made  to 
facilitate,  not  to  abridge,  the  public  use  of 
the  street;  and,  the  subsequent  franchise 
having  been  granted  to  the  electric  com- 
pany in  accordance  with  the  provisions 
of  the  statute,  It  cannot  be  said  to  be  a 
taking  of  the  property  of  the  cable  com- 
pany for  any  higher  or  different  purpose 
than  that  to  which  it  had  already  been 
devoted.  Civil  Code,  §§  497-499;  Railway 
Co.  V.  Baldwin,  57  Cal.  178;  Jersey  City  & 
H.  H.  Ry.  Co.  V.  Jersey  City  &  B.  Ry.  Co., 
21  N.  J.  Eq.  656;  Kinsman  St.  Ry.  Co.  v. 
Broadway,  etc.,  Ry.  Co.,  3G  Ohio  St.  239; 
Railway  Co.  v.  Kerr,  45  Barb.  138;  People 
V.  Kerr,  37  Barb.  357:  Chicago,  etc..  R.  Co. 
V.  Dunbar,  loom.  138;  St.  L-ouis  By.  Co. 
V.  Southern  R.  Co.,  15  S.  W.  Rep.  1013, 16 
S.  VV.  Rep.  960. 

If  It  be  true  that  the  grant  of  the  fran- 
chise to  the  electric  company  gave  to  It  an 
absolute  right,  under  the  statute,  (section 
499,  Civil  Code,)  to  use  the  tracks  of  the 
cable  company  upon  payment  of  one-half 
of  the  cost  of  construction  of  the  tracks 
and  appurtenances  used  Jointly  by  the 
companies,  and  that  there  is  no  question 
as  to  the  riglit  of  eminent  domain  in- 
volved in  the  matter  befoi-e  us,  the  ques- 
tion whether  the  respondent  has  the  right 
to  fix  the  amf)unt  of  damages  or  compen- 
sation to  be  paid  by  the  electric  company 
is  a  simple  one.  The  property  of  the  ca- 
ble company  is  in  custodia  legis.  The  re- 
ceiver Is  indifferent  between  the  parties. 
His  possession  Is  the  possession  of  the 
court  for  the  benefit  of  all  persons  inter- 
ested, whether  named  as  parties  in  the  ac- 
tion or  not,  and  it  cannot  be  disturbed 
without  the  consent  of  the  court.  No 
one  claiming  aright  paramount  to  that 
of  the  receiver  can  assert  it  In  any  action 
without  the  permission  of  the  court  No 
sale  can  take  place,  no  debt  can  be  paid, 
no  contrfict  can  be  made,  which  does  not 
receive  the  sanction  of  the  court.  The  re- 
ceiver, with  permission  of  the  court,  can 
do  anything  the  corporation  might  have 
done  to  make  the  most  out  of  the  assets  in 
his  hands.  It  has  been  held  that  in  a 
proper  case  he  may  settle  disputed  claims 
and  compromise  with  debtors  of  the  cor- 
poration ;  he  may  lease  other  lines  of  rail- 


ways, and  operate  them ;  he  may  complete 
the  construction  of  unfinisbed  lines  of  rail- 
road, and  negotiate  loans  forthe  payment 
of  the  cost  thereof;  he  may  enter  into  con- 
tracts by  the  terms  of  which  the  owners  of 
other  roads  may  use  the  road  under  bis 
control  at  given  rates;  and  be  may 
charge  the  rates  agreed  npon  prior  to  his 
appointment  between  the  company  he  rep- 
resents and  another  railroad  corporation. 
Code  Ovll  Proc.  §568;  Beach,  Eec.  §§  268, 
835, 360, 406 ;  Gluck  &B.  Rec.  pp.  106, 107,  ISl. 
140.  241 ;  In  re  New  Jersey,  etc.,  Ry.  Co.,  29 
N.  J.Eq.67;  Wlswali  v.Sampson,14  How. 
65;  Gibert  v.  Railway  Co.,  33  Grat.  5S6. 
In  the  case  before  us  the  electric  company 
has  the  right,  under  the  statute  and  its 
franchise,  to  use  the  tracks  of  the  cable 
company  upon  pa.vment  of  one-half  of  the 
cost  of  the  construction  thereof.  The  only 
question  to  be  determined  Is.  what  is  the 
amount  due  the  cable  company?  It  is 
like  any  other  claim  for  damages  or  com- 
pensation in  favor  of  a  corporation  whose 
property  is  in  the  hands  of  a  receiver,  and 
is  to  be  determined  In  the  same  way.  As 
to  the  manner  of  determining  such  ques- 
tion there  has  been  some  discordance  of 
opinion  among  judges,  but,  so  far  as  we 
have  Investigated  the  subject,  there  has 
been  no  conflict  of  decision.  The  cases  all 
hold  that,  while  It  is,  under  certain  cir- 
cumstances, proper  to  direct  the  prosecu- 
tion of  an  action  at  law  against  the 
receiver  to  determine  the  amount  of  com- 
pensation or  damages  to  be  paid,  the  bet- 
ter and  more  commonly  recognized  prac- 
tice Is  to  apply  for  relief  by  petition  to  the 
court  in  which  the  receiver  Is  actiug.  The 
rule  applies  to  all  cases  of  damages  to  per- 
son or  property,  whether  occasioned  prior 
or  subsequent  to  the  appointment  of  the 
receiver.  In  re  Merrill,  54  Vt.  200;  Redf. 
Ry.  (6th  Ed. )  378, 380 :  High, Rec.  §§  139.  255, 
2.')6;  Mills,  Em.  Doin.  §  75;  Olyphant  v. 
Steel  Co.,  28  Fed.  Rep.  729;  Central  Trust 
Co.  V.  Wabash,  etc.,  Ry.  Co.,  Id.  871.  Any 
party  deeming  himself  aggrieved  by  the 
Judgment  of  the  court  has  the  right  of  ap- 
peal. First  Nat.  Bank  v.  Bnruum  Wire, 
etc..  Works,  58  Mich.  315,  25  N.  W.  Rep. 
202;  Porter  v.  Kingman,  126  Mnss.  141.  It 
is  claimed  by  petitioner  that  this  view  of 
the  ease  deprives  it  of  the  right  to  have 
the  question  of  compensation  determined 
by  a  Jury. — a  right  which  is  guarnntled  to 
it  by  the  constitution,  art.  1,  §  14;  but,  as 
it  is  not  a  case  involving  the  exercise  of 
the  right  of  eminent  domain, — Is  not  a  tak- 
ing of  private  property  for  public  use, — the 
contention  is  without  merit.  In  Barton 
V  Barbour,  104  U.  S.  126,  the  court,  speak- 
ing to  a  similar  objection,  said:  "The  ar- 
gument is  much  pressed  that,  by  leaving 
all  questions  relating  to  the  liability  of  re- 
ceivers in  the  hands  of  the  court  appoint- 
ing them,  persons  having  claims  against 
the  insolvent  corporation  or  the  receiver 
will  be  deprived  of  a  trial  by  Jury.  This, 
it  Is  said,  is  depriving  the  party  of  a  con- 
stitutional rlKht.  •  *  •  But  those  who 
use  this  arg:un)ent  lose  sight  of  the  funda- 
mental principle  that  the  right  of  trial 
by  jury,  considered  as  an  absolute  right, 
does  not  extend  to  cases  of  equit.y Jurisdic- 
tion. If  It  be  conceded  or  clearly  shown 
that  a  case  belongs  to  this  daaa,  the  trial 
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of  questions  Involved  In  it  belongs  to  the 
court  itself,  no  matter  what  may  be  its 
importance  or  complexity.  •  •  •  The 
new  and  cfaangod  condition  of  things 
which  is  presented  by  the  insolvency  of 
such  a  corporation  as  a  railroad  com- 
pany has  rendered  necessary  the  exercise 
of  large  and  modified  forms  of  control 
over  Its  property  by  the  courts  charged 
with  the  settlement  of  Its  affairs  and  the 
disposition  <if  its  assets."  See,  also,  Joy 
▼.  City  of  8t,  Louis,  138  D.  S.  1, 11  Sup.  Ct. 
Rep.  243. 

It  Is  unnecessary,  in  view  of  what  bas 
been  said,  to  consider  the  questions  raised 
by  respondent,  whether  prohibition  Is  the 
proper  remedy,  and  whether  the  petitioner 
is  competent  to  invoke  it.  The  question 
as  to  whether  the  East  &  West  Los  An- 
geles Railroad  Company  sold  or  leased  its 
tracks  on  Washington  street  to  the  peti- 
tioner is  a  matter  to  be  considered  by  the 
superior  court  on  the  bearing  of  the  peti- 
tion, and  is  not  the  subject  of  Inquiry  in 
this  proceeding.  Bishop  v.  Superior 
Court,  87  Cal.  238,  25  Puc.  Rep.  435.  The 
respondent  declares  in  his  answer  filed 
herein  that  "neither  the  said  court  nor 
the  Judge  thereof  ruled  or  Intimated  that 
he  had  any  power  to  fix  the  compensation 
or  authorize  the  connection  with  any 
railway  tracks  not  belonging  to  the  Pa- 
cific Railway  Company,  or  any  property 
not  in  the  custody  and  control  ot  the 
c6nrt. "  The  application  is  denied,  and 
the  alternative  writ  is  discharged. 

We  concur:  De  Haven,  J.;  Shakpstein, 
J.;  Habrison,  J.;  Garoutte,  J. 
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SWilMP  I>A.SDS— FnBCHASB  —  Cektipicate  ov  Sub- 
VET— AcTOiiL  Settlers. 

1.  Pol.  Code  Cal.  i  8445,  provides  that  per- 
sons desiring  to  purchase  swamp  lands  which 
have  been  segregated  by  authority  of  the  United 
States,  but  which  have  not  been  sectionized  by 
the  same  authority,  must  apply  to  the  county 
surveyor  to  have  the  desired  lands  surveyed,  and 
tnat  a  certifloate  of  such  survey  must  bo  attached 
to  the  affidavit  of  purchase.  Held,  that  an  ap- 
plication for  purchase,  not  accompanied  by  suoa 
certificate.  Is  invalid. 

2.  Where  a  survey  was  made  on  plaintiff's 
application,  defendant  cannot  defeat  plaintiff's 
claim  by  making  application  for  the  land  based 
on  a  certificate  of  such  survey,  issued  prior  to  a 
certificate  furnished  to  plaintiff. 

8.  Where  defendant's  application  was  based 
on  a  survey  made  by  one  not  the  connty  surveyor, 
and  whose  only  authority  for  making  the  survey 
was  given  him  by  the  county  surveyor  in  his 
private  capacity,  the  application  is  void. 

4.  Where  plaintiff  removed  his  family  from 
the  land  temporarily  only,  and  because  of  the  ill 
health  of  a  member  thereof,  such  removal  is  no 
evidence  that  he  was  not  an  actual  settler. 

CommisBloners'  decision.  Department 
1.  Appeal  from  superior  court,  Tulare 
county ;  William  W.  Cross,  Judge. 

Action  by  R.  A.  Maddux  against  R.  A. 
Browu.  Judgment  for  defendant.  Plain- 
tiff appeals.    Reversed. 

Lambertson  &  Taylor,  for  appellant. 
W,  B.  Wallace,  for  respondent. 

Temple,  C.  Contest  for  the  right  to 
purchase  awauip  land  which  la  suitable 


for  cultivation.  The  land  was  segregated 
by  the  authority  of  the  United  States  In 
1855,  but  has  not  been  sectionized.  The 
court  found  in  favor  ot  defendant,  and 
that  plaintiff  was  not  an  actual  settler. 
The  appeal  is  from  the  judgment  and  from 
an  order  refusing  a  new  trial.  Ubjectlun 
was  made  to  certain  rulings  admitting 
evidence,  and  that  the  evidence  was  in- 
sufiiclent  to  sustain  the  findings. 

The  defendant  made  two  applications 
to  purchase.  One  was  based  upon  an 
alleged  survey  by  one  Newman,  who  as- 
sumed to  a£t  as  deputy  of  the  county 
surveyor  of  Tulare  county.  HIa  appoint- 
ment as  such  deputy  was  by  a  certificate 
signed  by  one  A.  T.  Fowler,  as  a  private 
individual, and  not  in  his  official  capacity. 
It  did  not  purport  to  appoint  Newman  as 
deputy  surveyor  of  Tulare  county,  but 
that  "I,  A.  T.  Fowler, by  thesepresents  do 
make,  conatltute,  and  appoint  H.  New- 
man my  true  and  lawful  deputy  to  sur- 
vey lot  7, "  etc.  The  certificate  of  appoint- 
ment, with  the  official  oath  of  Newman, 
was  not  filed  until  after  the  survey.  Evi- 
dently Newman  was  not  a  deputy  sur- 
veyor. Conceding  that  a  deputy  might  be 
lie  facto  such,  though  not  dejure,  there  is 
still  no  evidence  tending  to  establlHh  soch 
fact.  The  appointment  being  void,  the 
application  founded  upon  the  survey  was 
void,  and  theflnding  relating  to  that  Issue 
Is  unsupported  by  competent  evidence. 

Plaintiff  and  defendant  each  claimed  to 
be  living  on  the  land,  and  had  both  pre- 
viously applied  to  purchase,  and  had  licid 
a  similar  contest  over  the  right.  The 
court  In  that  contest  had  found  that  nei- 
ther was  entitled  to  purchase.  There 
seems  to  have  been  something  of  a  scram- 
ble to  make  the  new  application.  Defend- 
ant states  that  he  applied  to  the  county 
surveyor  for  a  survey;  that,  being  busy, 
at  the  request  of  defendant,  he  deputized 
Newman,  with  the  result  appearing  above. 
Plaintiff  also  applied  to  the  county  survey- 
or for  a  survey,  and  this  the  surveyor 
made  In  person,  .(uly  30,  18S9.  Apparently 
defendant  received  from  the  county  sur- 
veyor a  certified  copy  of  the  record  of  this 
survey  before  it  was  furnished  to  plaintiff, 
for  whom  it  was  made,  and  on  August  1, 
18S9,  made  out  another  application  to  pur- 
chase, which  was  filed  In  the  office  of  the 
surveyor  general,  August  2, 18S9.  Plaintiff 
made  out  his  new  application  to  purchase, 
August  3,  1K89,  -which  was  filed  with  the 
surveyor  general,  AuguHt  6, 1889.  II  would 
not  do  to  hold,  as  a  general  propoaitiou, 
that  a  person  deslrlngto  purchawe  swamp 
lands  which  have  been  segregated  as  such, 
but  not  se<!tlonized  by  the  officers  of  the 
United  States,  finding  on  record  in  the 
office  of  the  county  surveyor  a  survey  of 
the  same,  can  get  a  certified  copy  ot  such 
record,  to  be  used  in  lien  of  a  certificate  ot 
a  survey  made  at  his  request,  as  retinired 
by   section   84451    of   the  Political  Code. 

'Section  8445  provides  that  persons  desiring 
to  parchase  swamp  lands  which  have  been  seg- 
regated by  authority  of  the  Unltea  States,  but 
which  have  not  been  sectionized  by  the  same  au- 
thority, must  apply  to  the  county  surveyor  to  have 
the  desired  land  surveyed,  and  that  a  certificate 
of  such  survey  must  be  attached  to  the  affidavit 
of  purchase  of  the  land. 
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8ucb  BDrvey  may  not  have  been  made 
with  a  view  to  a  compliance  with  tbU 
Btatate,  and  unless  made  for  one  desiring 
to  porcbase,  and  tor  that  purpose,  the 
county  surveyor  cannot  be  said  to  have 
been  acting  aa  an  officer  ot  tbe  state  land- 
offlce.    People  V.  Co  well,  60  Cal.  400. 

The  second  application  of  Brown  Is  not 
accompanied  by  a  certificate  of  a  survey 
of  tbe  land  he  desired  to  purchase,  made 
upon  bis  application  by  the  county  sur- 
veyor, as  required  by  section  3445  of  tbe 
Political  Code. 

The  court  held  that  plaintiff  was  not  an 
actual  settler  upon  the  land.  We  fail  to 
discover  any  evidence  in  the  record  which 
would  justify  that  finding,  unless  the  court 
found  that  plaintiff's  evidence  was  un- 
worthy of  credence.  If  he  did  remove  bis 
family  from  tbe  place  temporarily  only, 
and  because  It  became  necessary  for  the 
health  of  a  member  of  the  family,  such 
fact  did  not  even  tend  to  show  that  be 
was  not  an  actual  settler.  We  think  tbe 
Judgment  and  order  should  be  reversed. 

We  concur:    Bei.cbeu,  C.  :  Vakcuef,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  reversed. 


SI  Cal.  Ml 

Hayes  et  al.  v.  Fine  et  al.    (No.l3,865.j 

(Supreme  Court  of  Calif ornia.    Sept.  26,  1891.) 

Application  fob  New  Trial  —  Grounds  op  Mo- 
Tios— Statute  of  Pkauds— IsteuestinWateb- 

RlOHT. 

1.  Where  a  complaint  for  diverting  water  al- 
leges that  plaintiffs  extended  and  enlarged  a  cer- 
tain ditch  upon  the  express  agreement  that  they 
should  have  an  interest  therein  in  common  with 
the  owners,  and  there  is  no  exception  tu  a  find- 
ing that  there  was  no  such  agreement,  an  order 
gi-anting  a  new  trial  upon  the  ground  that  such 
a  finding  is  not  justified  by  the  evidence  should 
be  reversed,  where  all  the  other  findings  are  Jus- 
tified by  tbe  evidence  and  sustain  the  judgment 
of  themselves. 

2.  A  contention  that  the  labor  of  plaintifls  had 
destroyed  the  ditch  described  in  the  complaint, 
and  created  a  new  one,  in  which  they  were  en- 
titled to  share  as  tenants  In  common  by  virtue  of 
their  labor,  is  irreconcilably  Inconsistent  with 
the  allegation  that  they  became  tenants  in  com- 
mon by  express  agreement. 

8.  An  agreement  for  an  undivided  interest 
In  a  ditch  and  water-right  is  within  Code  Civil 
Froc.  Cal.  ft  1671,  1978,  declaring  that  no  estate 
or  interest  in  real  estate,  other  than  leaseholds 
for  u  year,  can  be  created  except  by  conveyance 
in  writing,  and  that  no  agreements  other  than 
those  which  are  to  be  performed  within  a  year 
can  be  proved  except  by  some  note  or  memoran- 
dum In  writing. 

Commissioners'  decision.   In  bank.    Ap- 
peal from  superior  court,  Tulare  county 
William  W.  (Juoss,  Judge. 

Browa  &  Dapfrett,  lor  appellants.  iV.  O. 
Bradley  and  Oregon  Sanders,  for  re- 
spondents. 

Vanclief,  C.  Action  to  enjoin  defend- 
ants from  diverting  water  from  plaintlH's 
lands.  Judgment  for  defendants.  A 
new  trial  wtis  grunted,  aud  this  appeal 
is  from  the  order  granting  a  new  trial. 

The  material  allegations  of  the  com- 
plaint are  Bubatantially  as  (oUowa:   That 


in  1869  tbe  defendants  constructed  a  wa- 
ter-ditch, known  as  the  "Rhodes and  Fine 
Ditch, "  conveying  water  from  Tule  river 
a  distance  of  about  five  miles,  and  being 
of  a  average  width  of  eight  feet  on  the 
bottom,  and  one  foot  deep;  and  acquired 
rights  to  water  therefor,  to  be  sued  in  ir- 
rigating their  lands.    That,  in  1876.  the 
plaintiffs  and    others,   "with   tbe  knowl- 
edge and  consent  of  the  then  owners  of 
said  ditch   and  water-rights,  [defendantn 
and  their  grantors,]  and  with  the  assist- 
ance of  said  owners,  enlarged  said  ditch 
to  a  width  of  about  sixteen  feet  on  the 
bottom  for  a  distance  of  about  one  tulle 
from   the  b  ad  thereof,  aud  deepened  said 
ditch  about  one  foot  for    a  distance  of 
about  four  miles  from  tbe  lowerend  there- 
of; and  about  the  same  time,  aud  with 
the  knowledge  and  consent  of  tbe  then 
owners  of  said  ditch  and   water-rigbta, 
and  with  their  co-operation  and  assistance, 
extended  said  ditch  about  tbree  miles  fur- 
ther in  a    westerly   direction   from    the 
mouth     thereof;    said    extension     being 
about  three  feet  deep  and  eight  feet  wide 
on   the  bottom.    That  at  the  time  said 
ditch   was  so   extended  and  enlarged  it 
was  expressly  understood  and  agreed  by 
and  between  the  then  said  owners  thereof" 
and  the  plniutiffs  or  their  grantors  tbat 
the  latter  named  partien,"  in  consideration 
of  such  work  of  extending  and  enlarging 
such   ditch    as  aforesaid,  should   become 
tenants  In  common  with  said  owners  in 
said  ditch  and  extension,  and  of  all  wa- 
ter-rights and  privileges  thereto  pertain- 
ing. "    Tbat  the  plaintiffs  and  defendauts 
are  now,  and  for  more  than  10  years  last 
past  have  been,  the  owners  and   in  the 
posHes.sion   and   use  of  said   ditch  and  the 
esteuHion  thereof  and   the  water  flowing 
therein,  as  tenants  in  common;  tbe  plain- 
tiffs being  tbe  owners  of    tbe  undivided 
twenty-nine    alxty-sixthR    thereof.    That 
during  said  period  of  10  years  the  plain- 
tiffs, with  their  said  co-tenants,  have  kept 
said   ditch   In   repair,  "and   have  used  the 
waters  thereof  for  the  purpose  of  irrigat- 
ing their  lands  situated  along  tbe  Hue  of 
said  extension,    •    «    •    and    have   used 
tbeir  said   share  ot   the  waters    •    •    • 
opeuly,   peaceably,  continuously,  notori- 
ously, uninterruptedly,  and  under  a  claim 
of  right,  and  adversely  to  the  defendants 
and  to  the  whole  world,  and   with  tbe 
knowledge  and  acquiescence  of  said  de- 
fendants, except  when   prevented   by  the 
wrongful  and   unlawful  acts  ot  said  de- 
fendants, as  hereinafter  stated.  **    That  in 
March,  1888,  the  defendants  wrongfully  di- 
verted the  water  from  the  ditch  at  a  point 
about  one  and  a  bait  miles  above  the  head 
of  said  extension  to  such  a  degree  that 
plaintiffs   were,  and  ever  since  have  been, 
thereby  deprived   of  the  use  of  their  por- 
tion  of  the  water;  and   tbat  defendants 
threaten   and  intend   to  continue  sucb  di- 
version, etc.    In  their  answer  the  defend- 
ants deny  all   tbe  material  allegations  ot 
the  complnint, except  that  they  construct- 
ed   the  original   ditch,  and  continued  to 
own  and  UHe  it  from  18B9  until  1S76;  and 
they  aver  that  they  still   own  the  whole 
of  it,  and  are  entitled  to   the  use  thereof. 
They  deny  that  they  co-operated  or  assist- 
ed in  the  construction  of  any  extension  of 
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the  original  ditch,  and  disclaim  any  in- 
terent  In  Huch  extension,  which,  they 
Bay,  Is  Improperly  called  an  extension 
of  their  ditch,  and  which  they  allege 
was  constructed  by  plaintiffs  and  others 
lor  the  purpose  of  takin;;  up  and  utilizing 
surplus  water  which  defendants  permit- 
ted to  flow  from  the  lower  end  of  their 
ditch,  and  there  abandoned.  They  admit 
that,  as  a  neighborly  accommodation, 
they  have  permitted  the  water  to  flow 
tbrouRb  their  ditch  to  that  of  the  plain- 
tiffs (the  allefred  extension)  wheueA'er  they 
(defendants)  had  no  use  for  It.  They  do 
not  deny  the  diversion  of  the  water  from 
their  own  ditch,  as  alleged  in  the  com- 
plaint, but  claim  they  were  entitled  so  to 
divert  it.  The  court  filed  written  findings 
upon  all  the  issues  In  favor  of  the  defend- 
ants, and  rendered  Judgment  accordingly 
The  plaintiffs  moved  for  a  new  trial,  up- 
on the  grounds  that  certain  findings  of 
fact  are  not  justified  by  the  evidence,  and 
that  errors  in  law  were  committed  at  the 
trial.  In  granting  the  motion  for  a  new 
trial,  the  court  rendered  an  opinion  stat- 
ing the  ground  upon  which  the  motion 
was  granted.  The  following  Is  a  copy  of 
the  opinion  as  brought  here  with  the  rec- 
ord, and  certified  to  be  correct  by  counsel 
for  both  parties:  "Plaintiffs' motion  for  a 
new  trial  of  the  above-entitled  action 
came  on  regularly  to  be  heard  this  day 
upon  the  Judgment  roll  and  the  bill  of  ex- 
ceptions settled  and  filed  in  said  caase,  up- 
on the  ground  stated  in  their  notice  of 
intention  to  move  for  a  new  trial,  and  it 
satisfHctorlly  appearing  to  the  court  that 
the  evidence  Iptroduced  and  rereived  upon 
the  trial  of  said  cause  isinsufflclent  to  sus- 
tain the  second  finding  of  facts  heretofore 
found  and  filed  by  this  court  in  this  par- 
ticular only,  to-wlt:  Said  evidence  shows 
that  the  Rhodes  and  Fine  ditch,  men- 
tioned in  the  pleadings  in  said  cause  and 
in  said  flndlngs  of  fact,  was  during  the 
winter  of  1S76,  by  work  then  done  there- 
on by  the  persons  named  in  the  com- 
plaint, other  than  the  defendants,  from 
the  head  thereof  down  to  the  upper  end 
of  Kellogg  cut,  being  a  distance  of  about 
one  mile  and  a  half,  was  enlarged  from  an 
average  width  of  eight  feet  on  the  bottom 
to  an  average  width  of  twelve  feet  on  the 
bottom,  and  below  the  head  of  said  Kel- 
logg cut  said  ditch  was  not  and  has  not 
been  materially  enlarged  by  artificial 
means:  that  such  enlargement  was  not 
done  by  or  under  any  contract  or  agree- 
ment, and  defendants  did  not  assist 
therein,  but  they  assisted  in  building  and 
putting  in  the  head-gate  at  that  time; 
that,  with  the  exceptloo  above  stated, 
said  findings  of  fact  are  correct,  and  this 
court  Is  satisfied  with  Its  conclusions  of 
law  heretofore  filed, — and  this  court  be- 
ing of  the  opinion  that  eatd  erroneous 
finding  will  prevent  the  plaintiffs  being 
able  to  present  to  an  appellate  court  the 
points  of  law  on  which  they  rely  with  the 
same  force  and  effect  as  if  said  findings  of 
fact  had  been  originally  correct  in  the 
above  particulars;  and  this  court  being 
of  the  opinion  that,  after  Judgment  en- 
tered, and  on  motion  for  a  new  trial,  it  has 
no  Jurisdiction  or  authority  to  amend  Its 
findings :    Now,  therefore,  because  of  the 


Insufficiency  of  the  evidence  to  support 
said  finding  ns  above  specified,  and  for 
that  reason  only.  It  Is  ordered  that  said 
plaintiffs'  motion  for  a  new  trial  of  said 
cause  be,  and  the  sameis hereby,  granted." 

In  view  of  certain  undenied  averments 
in  the  complaint,  and  findings  of  fact 
which  are  not  excepted  to,  the  ground  up- 
on which  the  new  trial  was  granted  Is  im- 
material. The  averments  In  thecomplaint 
that  defendants  coustrncted  the  ditch  and 
acquired  the  water-rights  in  1869,  and 
owned  both  the  ditch  and  water-rights 
until  1876,  not  being  denied,  but  emphati- 
cally affirmed,  by  the  defendants,  mast 
have  been  taken  as  conclusively  true  for 
all  purposes  of  the  trial.  From  these 
averments  It  necessarily  fellows  that  de- 
fendants by  some  means  must  have  part- 
ed with  whatever  Interest  or  estate  the 
plaintiffs  SfQUired  in  the  ditch  and  water- 
rights  In  1876  or  thereafter;  and,  consist- 
ently with  this,  it  is  averred  in  the  com- 
plaint that  the  plaintiffs  acquired  their  al- 
leged interest  as  tenants  in  common  with 
the  plaintiffs  by  express  agreement  with 
defendants,  the  consideration  for  which, 
moving  from  plaintiffs  to  defendants,  is 
alleged  to  have  been  work  done  by  plain- 
tiffs on  the  ditch  In  extending  and  enlarg- 
ing It.  The  denial  of  this  agreement  by  de- 
fendants raises  the  principal  issue  of  fact 
in  the  case.  If  this  issue  has  been  proper- 
ly decided  in  favor  of  the  defendants,  the 
plaintiffs  are  not  entitled  to  any  relief 
whatever  in  this  action ;  for,  without  the 
alleged  agreement,  the  mere  fact  that 
plaintiffs  did  more  or  less  work  on  the 
ditch  in  extending  and  enlarging  it,  gave 
them  no  estate  or  interest,  as  tenants  in 
common  or  otherwise,  In  the  original 
ditch  or  water-rights  owned  by  defendants 
in  1876.  The  only  agreement  that  could 
be  implied  from  the  mere  fact  that  plain- 
tiffs  did  the  work  alleged,  even  at  the  re- 
quest of  defendants,  would  be  that  defend- 
ants were  to  pay  for  the  work  so  much 
as  it  was  reasonably  worth.  Upon  this 
issue  the  finding  of  the  court  Is:  "That 
there  never  was,  either  in  1876  or  at  any 
time,  any  contract,  agreement,  or  under- 
standing by  or  between  the  then  owners 
of  said  Rhodes  and  Fine  ditch  and  said  S. 
E.  Dale,  A  £.  Scruggs,  and  J.  Cattaneo. 
or  either  of  them,  that  said  ditch  should 
be  enlarged  or  extended,  or  that.  In  con- 
sideration of  snch  enlargement  and  exten- 
sion, or  for  any  consideration,  said  Dale, 
Scruggs,  and  Cattaneo,  or  either  of  them, 
should  become  tenants  In  common  with 
said  owners,  either  in  said  ditch  or  exten- 
sion, or  In  any  water-rights  or  privileges 
belonging  to  said  ditch."  This  finding 
is  not  excepted  to  on  any  ground.  It 
follows  that,  unless  the  order  granting  a 
new  trial  can  be  Justified  on  some  other 
ground  than  that  upon  which  it  la  based 
by  the  opinion  of  the  learned  judge  of  the 
court  below.  It  should  be  reversed. 

It  Is  conceded  by  counsel  for  respondents 
that  there  was  no  express  agreement  by 
which  plaintiffs  were  to  have  or  to  ac- 
quire any  interest  in  the  ditch  or  water- 
rights;  and  that  whether  or  not  their  al- 
leged labor  on  the  ditch,  with  the  knowl- 
edge and  consent  of  defendants,  implied 
an  agreement  that  they  should  becom* 
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tenantu  Id  common,  etc.,  ts  the  vital  ques- 
tion in  the  case.  On  pa^e  3  of  this  brief 
counsel  for  respondents  says:  "The  first 
point  made  for  appellants  Is  that 'the 
plaintiffs  failed  to  prove  that  they  had 
acquired  any  title  to  the  ditch  in  contro- 
versy.' This  is  the  vital  question  in  this 
case.  If  the  work  of  pnlargement  made 
by  plaintiff  S.  E.  Dale  and  others  did  not 
i;iYe  them  an  interest  in  the  ditch  as  now 
f  oand,  then  plaintiffs  have  no  in  terest  in  1 1. " 
All  the  findings  of  fact,  except  the  second, 
as  to  which  the  new  trial  was  granted, 
are  fully  justified  by  the  evidence,  and  sus- 
tain the  judgment  without  aid  from  the 
second  finding. 

The  issues  of  fact  seem  to  have  bean 
thoroughly  tried.  The  testimony  of  17 
witnesses  on  the  part  of  the  plaintiffs 
and  12  for  the  defendants  occupy  2.°)0  pages 
of  the  transcript;  and  It  seems  extremely 
Improbable  that  a  materially  different 
state  of  facts  could  be  elicited  by  a  new 
trial.  Certainly  the  facts  alleged  in  the 
complaint  could  not  be  disputed  by  plain- 
tiffs, and  there  Is  no  exception  to  the  find- 
ing that  there  was  no  agreement  that 
plaintiffs  should  have  an  interest  in  the 
ditch  or  water-rights,  and  no  pretense 
that  there  was  any  such  express  agree- 
ment. 

None  of  the  errors  in  law  specified  in  the 
bill  of  exceptions  are  well  taken.  The  only 
one  of  them  that  can  be  said  to  be  in- 
volved in  any  point  urged  here  by  appel- 
lant's counsel  is  that  the  court  erred  in 
deciding  that  the  agreement  alleged  in 
the  complaint,  by  which  the  plaintiffs 
were  to  acquire  interests  as  tenants  In 
common  with  defendants  in  the  ditch  and 
water-rights,  is  within  the  statute  of 
frauds,  and  cannot  be  proved,  except  by 
some  note  or  memorandum  thereof  in 
writing.  In  this  there  was  no  error,  since 
the  estate  in  the  ditch  and  water-rights, 
the  acquisition  of  which  plaintiffs  sought 
to  prove,  is  other  and  greater  than  a 
leasehold  tor  one  year.  It  is  absolute 
ownership  of  an  undivided  part  of  the 
ditch  and  water-right  for  the  protectiim 
of  which  plaintiffs  ask  a  perpetual  injunc- 
tion. That  such  an  estate  in  the  ditch 
and  water-rights  is  real  jivoperty,  and 
that  an  agreement  for  a  conveyance  there- 
of Is  within  the  statute  of  frauds,  there 
is  no  question  in  this  state.  Code  Civil 
Proc.  §§  1971,  1973.1  Smith  v.  O'Hara, 
43  Cal.  371;  Bradley  v.  Harkness,  26  Cal. 
77;  Lower  Kings  R.  W.  D.  Co.  v.  Kings 
River  &  F.  C.  (>).,  60  Cal.  408;  Ang.  Water- 
courses, §§  168-171;  Washb.  Easero.  pp. 
23,  24;  Gould,  Waters.  §§  300.  321.  After 
the  court  had  ruled  that  the  agreement 


» Code  Civil  Proc.  Cal.  S  1971,  provides  that  no 
estate  or  interest  in  real  property  other  than 
leases  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  over  or  concerning  it,  or  in  any 
manner  relating  thereto,  can  be  created,  granted, 
assigned,  sorrcDciered,  or  declared  otherwise  than 
by  operation  of  law,  or  a  conveyance  or  other  in- 
strument in  writing.  Section  197.'J  provides  that 
aa  agreement  which  by  its  terms  is  not  to  be 
performed  within  a  year  is  invalid  unless  the 
same  or  some  memorandum  thereof  be  in  writing, 
and  that  proof  of  such  an  agreement  cannot  be 
received  without  the  writing  or  secondary  evi- 
dence of  its  contents. 


could  not  be  proved  by  parol  evidence, 
plaintiff's  counsel  asked  and  the  court 
granted  them  leave  to  Introduce  evidence 
of  the  labor  done  by  plaiutiffs  on  the 
ditch,  on  the  condition  that  they  should 
nfterwards  connect  it  with  written  evi- 
dence of  the  agreement.  On  this  con- 
dition, and  without  any  apparent  restric- 
tion, plaintiff  not  only  gave  evidence  of 
the  labor  done  on  the  ditch,  but  of  all  that 
was  orally  said  by  both  parties  in  con- 
nection with  that  labor,  yet  failed  to  in- 
troduce or  to  offer  any  evidence,  parol  or 
written,  tending  to  prove  the  express 
agreement  alleged  in  their  complaint. 
The  evidence  fails  to  show  the  amount  or 
the  proportion  of  the  work  done  by  the 
plaintiffs,  or  bj'  either  of  them,  but  does 
show  that  a  considerable  portion  of  the 
work  in  repairing  the  ditch  was  done  by 
persons  who  are  not  parties  to  the  ac- 
tion, and  who  never  claimed  any  interest 
in  the  ditch,  but  who  were  occasionally 
permitted  by  defendants  to  use  portions 
of  the  surplus  water.  Counsel  for  re- 
spondents contends  that  the  labor  done 
by  them  and  the  defendants  in  enlarging 
the  ditch  destroyed  tiie  identity  of  the 
original  ditch  as  described  in  the  com- 
plaint, and  created  a  new  ditch.  In  which, 
by  virtue  of  their  labor,  plaiutiffs  are 
entitled  to  share  as  tenants  In  common 
with  defendants  in  the  proportion  that 
their  labor  bears  to  the  whole  labor  of 
construction.  To  say  nothing  of  the  Im- 
practicability of  ascertaining  on  this  the- 
ory what  proportion  of  the  alleged  new 
ditch  they  are  entitled  to,  the  theory  itself 
is  inconsistent  with  the  complaint.  The 
allegation  in  the  complaint  that  plaintiffs 
should  become  tenants  in  common  with 
the  defendants  in  the  ditch  and  water- 
rights  by  express  agreement  with  the  de- 
fendants—"  the  then  owners'* — in  consid- 
eration of  plaintiffs'  labor,  is  irreconcila- 
bly inconsistent  with  the  theory  that  they 
became  such  tenants  in  common  by  mere- 
ly assisting  in  the  labor  of  enlarging  the 
ditch.  Their  allegation  is,  in  effect,  that 
they  acquired  such  title  as  they  claim  by 
purchase  from  the  defendants,  for  which 
purchase  their  labor  was  the  considera- 
tion. They  now  ignore  the  purchase  the- 
ory, and  claim  title  to  an  undivided  por- 
tion of  the  ditch,  by  virtue  of  having  ci-e- 
ated  it  by  the  same  labor  that  is  alleged 
to  have  been  the  consideration  for  their 
purchase.  Other  apparently  valid  objec- 
tions might  be  made  to  this  unpleaded 
theory  ;  but,  for  the  purposes  of  this  ap- 
peal, it  is  enough  that  the  theory  is  Inc.'in- 
sistent  with  plaintiffs'  complaint. 

it  is  further  contended  for  respondents 
"that  defendants  are  estopped  from  deny- 
ing that  plaintiffs  have  an  interest  in  said 
ditch  and  water;"  and  also  that  plaiutiffs 
acquired  title  by  adverse  user  of  the  wa- 
ter lor  a  period  of  more  than  five  yeare. 
Conceding  that  the  facts  necessary  to  sus- 
tain these  points  are  averred  in  the  com- 
plaint, (which  is  doubtful,)  such  facts  are 
negatived  by  findings  uf  the  court  which 
are  fully  justified  by  the  evidence. 

As  the  record  discloses  no  ground  upon 
which  a  new  trial  should  have  been 
granted,  nor  utiy  reason  for  believing  that 
a  new  trial  can  justly  result  in  ajudg- 
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ment  more  favorable  to  the  plaintiffs,  I 
think  the  order  gruntin;;  a  new  trial 
should  be  reversed. 

Weconcur:  Belcheb.C;  FixraERALD, C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  order  granting 
a  new  trial  Is  reversed. 


tl  Cal.  492 

Waxkins  v.  Bbtant  et  al.     (No.  14,2SS.) 
(Supreme  Court  of  Cdltfomla.    Oct.  3,  1891.) 

BBTTINO  ABIDB    DBCBBB — LlHITATIOS  OF  AOTIOKS 

— Parties. 

1.  An  ttction  to  set  aside,  oa  the  ground  of 
fraud,  a  decree  annulling  a  deed  of  trust  as  fraud- 
ulent against  the  grantor's  cieditors,  if  not 
brought  within  three  years  (the  statutory  period) 
after  rendition  of  the  decree,  is  barred,  and  the 
complaint  is  demurrable,  where  plaintiff  merely 
avers  that  he  had  no  notice  of  the  fraud  until 
after  rendition  of  the  decree,  nrithout  alleging 
that  he  discovered  the  fraud  within  three  years 
before  commencing  the  suit. 

2.  A  decree  anuuUinf;,  on  the  ground  of  fraud, 
a  deed  of  trust  given  to  secure  creditors  not 
named  therein,  rendered  on  default  of  the  trus- 
tee in  an  action  in  which  he  was  a  party,  Is  not 
at>solutely  void  as  to  creditors  who  were  not 
made  parties  to  the  action,  since  they  were  rep- 
i«sented  therein  by  the  trustee. 

CommiBsioners'  decision.  Departmentl. 
Appeal  from  superior  court,  San  Joaquin 
county;  J.  G.  SSwinnebton,  Judge. 

Action  by  C.  G.  Watklns  against  M.  B. 
Br.vant  and  €)thers,  on  behnlf  ol  plaintiff 
and  other  creditors  of  said  Bryant,  to 
set  aeide  a  decree  annulling  a  deed  of  trust, 
and  to  enforce  the  trust.  Judgment  for 
defendants.    Plaintiff  appeals.    Affirmed. 

John  B.  Hnll,  for  appellant.  Baldwin 
<t  Cawphell  and  Wilkea  <ft  Rutherford,  for 
respondent. 

Vancxief,  C.  a  demurrer  to  the  com- 
plaint In  this  action  was  sustained.  The 
plaintiff  declined  to  amend  hl.s  complaint, 
and  thereupon  Judgment  was  rendered  in 
favor  of  defendants.  Tiiis  appeal  by  the 
plalntlH  from  the  judgment  presents  tlie 
general  question  whether  or  not  the  de- 
murrer should  have  been  sustained.  The 
complaint  purports  to  be  on  behnlf  of  the 
plaintilT  and  of  such  other  creditors  of 
Bryant  as  will  come  in  and  contribute  to 
the  expenses  of  the  suit,  and  occupies 
27  pages  of  tiie  transcript;  but  the  follow- 
ing is  deemed  a  sufficient  statement  of  its 
substance  for  all  purposes  of  the  appeal: 
On  January  17, 1885,  the  defendant  Bry- 
ant made  two  promissory  notes  to  the 
defendant  Tally,  each  for  the  sum  of  ¥500, 
payable  six  months  after  date,  with  inter- 
est at  the  rate  of  IJ^  per  cent,  per  month. 
On  the  same  day  Tuily  Indorsed  the  notes 
to  plaintiff  in  these  words:  "Without 
recourse  on  me,  John  Tuily."  Theconsld- 
eration  for  the  notes  was  a  loan  from 
plaintiff  to  Bryant  of  ?1,000,  which  loan 
had  been  negotiated  by  Tuily,  and  the 
notes  were  intended  to  secure  payment  of 
that  loan.  At  the  time  of  making  these 
notes,  "Bryant  was  Indebted,  and  still  is 
indebted  In  divers  sums,  to  many  persons 
besides  this  plaintiff, "  amounting  to  not 
less  than  $.35,U0U.  upon  promissory  notes 
made  by  him  to  Tuily,  and  indorsed  by 


Tuily  to  them.  On  October  1,  1885,  for 
the  purpose  of  securing  the  payment  of 
the  above-mentioned  promissory  notes, 
and  like  notes  to  be  thereafter  made,  the 
whole  not  to  exceed  f  60,000,  Bryant  exe- 
cuted to  John  S.  Davis  a  deed  of  trust  of 
some  11  tracts  of  land,  described  by  legal 
subdivisions,  and  8  town  lots,  aggregat- 
ing about  1,400  acres.  John  Tuily  was 
named  as  party  of  the  third  part  to  this 
deed  of  trust,  and  authorized  to  pay  the 
taxes  on  tbeland,  and  to  prosecute  or  de- 
fend suits  considered  necessary  to  protect 
the  trust  and  the  title  to  tbeland.  In 
case  of  Bryant's  default  In  making  pay- 
ment of  any  of  the  debts  secured,  thn 
trustee,  Davis,  is  authorized  to  sell  so 
much  of  the  trust  property  as  necessary, 
and  to  apply  the  proceeds  to  the  pay- 
ment of  such  debts.  None  of  the  credit- 
ors intended  to  be  secured,  except  Davis 
and  Tuily,  are  named  in  the  trust-deed. 
,  Davis  expressly  accepted  the  trust.  The 
execution  of  this  instrument  was  ac- 
knowledged by  Bryant  on  the  day  of  Its 
date,  and  on  the  9th  day  of  October,  1885, 
was  duly  recorded.  On  February  16, 1886, 
Bryant,  in  accordance  with  the  provisions 
of  tbeOlvIl  Code,  made  an  assignment  of 
all  his  property,  subject  to  the  trust  cre- 
ated by  tiie  above  instrument,  to  the  de- 
fendants Wilhoit,  Langlord,  and  Bemert, 
for  the  benelit  of  bis  creditors ;  and  on  the 
same  day  filed  in  the  office  of  the  county 
recorder  an  Inventory  of  his  estate,  in- 
cluding all  the  land  described  in  the  above 
deed  of  trust,  and  wherein  the  defendants 
Davis  and  Tuily  are  listed  as  creditors  for 
large  sums  of  money,  and  wherein  it  is 
stated  that  said  lands  were  incumbered  b.y 
certain  mortgages  other  tlian  tlie  deed 
of  trust,  and  also  that  one  quarter  section 
of  the  land  was  exempt  from  execution, 
it  being  his  homestead.  On  April  6, 1886, 
the  aRHignee.i,  Wilhoit,  Langford,  and  Be- 
mert, commenced  an  action  against  Da- 
vis. Tuily,  and  Bryant  to  set  aside  and 
annul  the  deed  of  trust  above  set  out,  on 
the  ground  of  fraud,  and  that  it  was  nev- 
er delivered  to  Davis  by  autliorlty  of  Bry- 
ant, the  acts  constituting  the  fraud  being 
stated  in  the  complaint,  and  being  sufli- 
cient  to  warrant  the  relief  asked,  as 
against  Davis,  Bryant,  and  Tull.v,  the  on- 
ly defendants  in  that  action;  but  neither 
the  plaintiff  in  this  action,  nor  any  other 
creditor  of  Bryant,  except  Davis  and  Tui- 
ly, were  made  parties  to  that  action.  The 
defendants  were  duly  served  with  sum- 
mons, but  made  default,  and  on  May  27, 
188(3,  judgment  was  rendered  against  them 
to  tlie  effect  that  the  trust-deed  of  October 
1,  l!SS5,  was  fraudulent,  and  a  cloud  up- 
on the  title  of  the  plaintiffs  in  that  action, 
as  assignees  for  the  creditors  of  Bryant ; 
that  it  be  annulled  and  canceled;  that 
Davis  convey  the  lands  to  the  assignees  by 
good  and  sufficient  deed,  etc.,  within 
Ave  days;  and  that  Davis  and  Tully  bo 
perpetually  enjoined  from  asserting  any 
title  to  or  claim  upon  the  lands  under  or 
by  virtue  of  the  deed  of  trust. 

After  stating  the  above  facts,  the  com- 
plaint herein  proceeds  to  allege  that  the 
material  averments  of  the  complaint  of 
the  assignees  against  Davis,  Tuily,  and 
Bryant,  as  to  fraud  and  non-delivery  of 
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the  deed  of  trust,  were  false  and  known 
to  be  so  by  Oavis,  Tiilly,  and  Bryant  at  the 
time  they  made  default,  and  at  the  times 
their  default  was  entered,  and  judgment 
taken  against  them;  that  the  plaintiff 
berein,  VVatkins,  "bad  no  notice  orknowi. 
edge  either  of  said  suit  or  the  decree  there- 
in, until  after  the  rendition  of  said  decree;" 
and  that  divers  other  creditors  of  Bryant, 
designated  In  said  deed  of  trust,  had  no 
notice  or  knowledge  of  said  suit  and  de- 
cree before  the  rendition  and  entry  of  said 
decree.  The  complaint  herein  further 
states  that  Davis  lias  not  done  any  act 
or  thing  in  or  towards  the  execution  of 
his  trust,  or  tbe  performance  of  his  du- 
ty nnder  tbe  deed  of  trust,  and  "at  all 
times  since  the  date  of  said  decree  has  re- 
fused to  perform  the  said  trust,  and  tbe 
duties  connected  therewith."  That  in 
the  years  18S6  and  1S87  several  portions  of 
tbe  land  described  in  tbe  deed  of  trust 
were  sold  under  several  decrees  of  court, 
to  satisfy  mortgages  thereon  prior  to  tbe 
deed  of  trust,  and  that  such  mortgages 
were  satisfied  from  the  proceeds  of  such 
sales.  From  the  description  of  tbe  land  thus 
sold  by  legal  subdivisions,  it  must  amount 
to  over  600  acres.  That  an  additional 
one-quarter  section  of  said  land  (tbe 
homestead  quarter)  was  sold  under  a  fore- 
closure decree  on  April  27, 1889,  to  satisfy 
a  mortgage  executed  by  Bryant  to  de- 
fendant Wilkes  on  February  17.  1886.  to 
secure  a  note  of  that  date  for  $9,03.3,  but 
that  the  consideration  for  this  note  con- 
sisted solely  of  tbe  sum  of  several  smaller 
notes,  made  before  tbe  date  of  the  deed  of 
trust,  and  which  were  secured  by  the 
deed  of  trust.  This  quarter  section  was 
purchased  by  Wilkes  at  the  foreclosure 
sale  for  the  sum  requiied  to  satlKfy  the 
foreclosure  decree,  viz.,  $12,125.58.  Wllkea 
had  notice  of  the  deed  of  trust  at  and  be- 
fore the  time  he  took  the  mortgage  thus 
foreclosed.  That,  on  one  of  the  fore- 
closure sales  above  mentioned,  the  sheriff 
reported  a  surplus  of  $1,533.40.  which  was 
ordered  by  the  court  to  be  paid  to  the 
assienees  without  notice  to  Davis  or  to 
plaintiff.  That  the  assignees  sold  the 
right  of  redemption  to  another  tract 
which  had  been  sold  at  a  foreclosure  sale 
for  $9,000,  wblch  they  now  bold  in  their 
hands.  That  the  assignees  redeemed  from 
the  foreclosure  sale  the  three  town  lots, 
and  resold  them  at  a  profit  of  $1,000;  and, 
further,  that  they  have  received  and  hold 
in  their  hands,  of  the  income,  rents,  and 
profits  derived  from  said  lands  since  Feb- 
ruary 16, 1886,  (date  of  assignment,)  about 
$10,000.  That  Bryant  has  no  property 
subject  to  tbe  payment  of  bis  debts  ex- 
cept the  real  estate  described  In  the  deed 
of  trust,  and  plaintiff  has  no  security  ex- 
cept his  lien  upon  that  property  or  its 
proceeds  by  virtue  of  the  deed  of  trust. 
That  no  part  of  bin  debt  has  been  paid, 
and  that  the  trust  remains  unexecuted, 
and  will  so  continue  unlesrs  enforced  by 
decree  of  this  court.  It  Is  also  alleged  in 
the  complaint  that  on  July  13, 1889,  th 
plaintiff  commenced  an  action  agains' 
Bryant  on  the  two  iiromissory  notes  in- 
dorsed to  him  by  Tully,  as  above  stated, 
and  obtained  a  personal  judgment  against 
Bryant  for  tbe  sum  of  $2,342.60,  including 


interest  and  coats.  The  prayer  of  the 
complaint  is  that  it  maybe  adjudged  that 
the  decree  canceling  and  annulling  tbe 
deed  of  trust  "is  in  fraud  of  the  rights  of, 
and  of  no  effect  as  against,  this  plaintiff: 
that  the  several  tracts,  plecex,  or  parens 
of  land  in  said  deed  described,  •  •  ♦ 
not  heretofore  sold  for  the  satisfuctlon  of 
tbe  mortgages  to  which  said  deed  of  trust 
refers,  together  with  the  said  surplus," 
Tis.,  the  sums  alleged  to  be<n  tbe  bands  of 
tbe  assignees,  Wilbolt,  Langford,  and 
Bemert,  amounting  to  about  $21,000,  be 
adjudged  subject  to  said  deed  of  trust: 
that  the  last  above  described  lands  be 
sold  under  the  direction  of  the  court,  and  the 
proceeds  thereof ,  together  with  the  money 
in  the  hands  of  the  assignees,  Wilholt, 
Langford,  and  Bemert,  "be  applied  to  the 
payment  in  full,  or  the  payment  ratably, 
of  this  plaintiff's  said  demands,  with 
those  of  all  other  creditors  meant,  men- 
tioned, or  Intended  to  be  secured  by  the 
said  deed  of  trust,  and  who  may  come 
In  and  contribute  to  tbe  expenses  of 
this  suit;  and  that  the  mortgage  of  Feb- 
ruary 17, 1886,  to  the  defendant  Wilkes, 
was  subsequent  and  subordinate  to  the 
equitable  lien  of  this  plaintitr,"  and  for 
such  other  relief,  etc.  To  this  complaint 
the  defendants  Wilholt,  Langford,  and  Be- 
mert, tbe  assignees,  and  Wilkes  demurred, 
on  the  general  ground  that  It  does  not 
Bta  te  facts  su  tflclen  t  to  constitute  a  ca  use  of 
action,  and  on  the  special  grounds  of  non- 
Joinder  of  parties  plaintiff  and  defendant, 
misjoinder  of  causes  of  action,  and  that 
the  causes  of  action  appear  to  be  barred 
by  sections  318,387,33S,  and  343  of  the  Code 
of  Civil  Procedure.  The  other  defendants, 
Bryant,  Davis,  and  Tully,  made  default. 

1.  Conceding,  without  deciding,  that 
there  is  not  a  misjoinder  of  causes  of  ac- 
tion, still  the  complaint  shows  that  the 
judgment  of  May  27, 1886,  canceling  the 
deed  of  trust,  ordering  Davis,  the  trustee, 
to  convey  the  trust  property  to  the  as- 
signees, Wilhoit,  Langford,  and  Bemert, 
and  perpetually  enjoining  Davis  and  Tully 
from  asserting  any  title  or  claim  to  the 
trust  property.  Is  an  Insuperable  obstacle 
to  any  relief  sought  in  this  action  so  long 
as  that  judgment  remains  In  force;  and 
this  is  the  theory  of  the  complaint,  which 
charges  that  that  Judgment  was  obtained 
by  and  through  the  fraudulent  default  of 
Davis  and  Tully,  and,  on  tbe  ground  of 
this  alleged  fraud,  seeks  to  annul  It  in  this 
action.  The  prayer  of  tbe  complaint  is 
that  It  be  adjudged  that  that  Judgment 
"is  in  fraud  of,  and  of  no  effect  against, 
this  plaintiff."  If  this  relief  cannot  be 
grunted.  It  is  plain  that  the  deed  of  trust, 
canceled  by  that  judgment,  cannot  be  en- 
fori-ed  in  this  action,  either  through  the 
instrumentality  of  Davis,  or  any  trustee 
appointed  by  the  court.  Therefore,  If  It 
appears  that  the  cause  of  action  to  annul 
and  set  asidethat  judgment  on  the  ground 
of  fraud  is  barred  by  the  statute  of  limita- 
tions, tlie  plaintiff  can  have  no  cause  of 
action  upon  the  canceled  deed  of  trust, 
and  the  demurrer  to  the  complaint  was 
properly  sustained  on  that  ground.  This 
action  was  not  commenced  within  three 
years  after  the  rendition  of  the  Judgment 
annulling  the  deed  ol  trust,  and,  consoi 
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qnently,  not  within  three  years  after  the 
acts  cunstitutlna:  the  traad  by  which  that 
Judprnient  is  ailepredto  have  been  obtained; 
.•et  tiiere  is  no  averment  In  the  complaint 
that  thelraud  was  flrst  discovered  within 
three  years  next  before  the  commencement 
of  this  action,  (People  v.  Blankenship,  52 
Cal.  610.)  the  only  averment  In  this  re- 
spect belnpr  that  the  plaintiff  "had  no  no- 
tice or  knowlecJKO  either  of  said  suit  or 
the  decree  therein  nntil  after  the  rendition 
of  said  decree. " 

It  Is  contended,  however,  lor  the  appel- 
lant, that  the  decree  canceling  the  deed  of 
trust,  etc.,  was  absolutely  void  as  to  this 
plaintiff,  as  he  was  not  a  party  to  the  snit 
in  which  that  decree  WHB  "endered.  The 
answer  to  this  is  that,  although  not 
named  as  a  party  to  that  action,  he  whs 
reprecented  therein  by  the  trustee.  Da  vis. 
Says  Mr.  Pomeroy,  In  his  work  on  Keme- 
dles  and  Kemedial  Kights,  (section  357:) 
"There  Is  a  broad  distinction  between  the 
case  of  an  action  brought  in  opposition  to 
the  trust,  to  set  aside  the  deed  or  other 
Inetrnnrent  by  which  It  was  created,  and 
to  procure  It  to  be  declared  a  nullity,  and 
that  of  an  action  brought  In  furtherance 
of  the  trust,  to  enforce  Its  provisions,  to 
ostabilsh  It  as  valid,  or  to  procure  it  to  be 
wound  up  and  settled.  In  the  flrst  case 
the  suit  may  be  maintained  without  the 
presence  of  the  beneflclaries,  since  the  trus- 
tees represent  them  all,  and  defend  them." 
This,  as  an  exception  to  the  g«'neral  rule, 
applies  to  the  case  at  bar,  and  seems  to 
be  well  supported  by  the  following  and 
other  HUthoritlea :  Kerrison  v.  Stewart, 
98  V.  H.  155;  Corcoran  v.  Canal  Co.,  94  U. 
8.  744;  Rand  v.  Wnlker,  117  D.  8.  844.  6 
Sup.  Ct.  Rep.  769;  Kiehter  v.  Jerome,  123 
U.  S.  246,  8  Sup.  Ct.  Rep.  106;  Railroad  Co. 
V.  Dnll,  124  V.  S.  171,  8  Sup.  Ct.  Rep.  488; 
Rogers  v.  Rogers,  S  Paige,  378:  VVlnslow  v. 
Railroad  Co.,  4  Minn.  313,  (Gil.  230;)  Paul 
V.  Fulton,  25  Mo.  156;  Bank  v.  Suydnm,  6 
How.  Pr.  879;  Mitchell  v.  Bank,  7  Minn. 
252,  (Gil.  192;)  Jon<^s,  Mortg.  1399;  Code 
Oivl!  Proc.  §  869;  Chew  v.  Bromagen,  13 
Wall.  497.  Admitting  that,  in  a  case  of 
this  kind,  the  beneflclaries  would  have 
been  proper  parties,  and  also  that.  In  case 
they  were  not  made  parties.  It  was  the 
duty  of  the  trustee  to  notify  them  of  the 
pendency  of  the  suit,  yet  it  does  not  ap- 
pear in  this  case  that  either  the  trustee, 
Davis,  or  the'  plaintiftB  in  the  action  to 
annul  the  trust-deed,  knew,  or  had  the 
means  of  ascertaining,  who  were  the  ben- 
eflclaries. The  deed  of  trust  did  not  name 
nor  describe  any  one  of  them.  Nor  did  it 
classify  them  by  referfnce  to  any  common 
attribute,  except  that  the  class  consisted 
of  all  such  persons  as  held  negotiable  notes 
made  by  Bryant  to  TuUy,  and  indorsed 
by  the  latter,  amounting  to  not  more  than 
f60.000,  and  which  may  have  been  made 
either  before  or  after  the  execution  of  the 
deed  of  trufrt.  There  may  have  been  80,  60. 
or  120  holders  of  these  notes,  and  many  of 
the  notes  may  have  been  negotiated  aJter 
their  Indorsement  by  Tnlly.  Suppose  a 
bolder  of  any  one  of  these  noten,  made 
after  the  execution  of  the  deed  of  trust, 
had  been  found,  bow  could  It  have  been 
ascertained  whether  bisnote  was  within  or 
in  ezceflBOf  the  feo.OOO  limit?   Under  these 


clrcnmstances,  the  application  of  the  ex- 
ceptional rule  permitting  the  trustee  to 
represent  the  holders  of  these  notes  Is  pe- 
culiarl.v  appropriate.  Besides,  It  seems 
at  least  doubtful  whether  or  not  the  deed 
of  trust  was  void  for  uncertainty  as  to 
the  beneflciarles. 

2.  It  is  claimed  by  appellant  that  the 
court  erred  in  refusing  to  give  judgment 
against  the  defaulting  defendants,  Bry- 
ant, Davis,  and  Tully  :  but,  inasmuch  as 
thecomplaint  shows  that  the  deed  of  trust 
npon  which  the  action  was  brought  had 
been  canceled,  the  plaintiff  was  not  en- 
titled to  any  relief  agiiinst  Davis  or  Tully. 
No  personal  judgment  against  Bryant  on 
his  promissory  notes  is  asked:  besides, 
sncb  a  judgment  would  have  been  super- 
fluous, as  plaintiff  bad  obtained  a  person- 
al judgment  against  Bryant  on  those 
notes  in  July,  1S89. 

As  the  foregoing  considerations  dispose 
of  the  case  Anally,  it  is  not  necessary  to 
consider  the  point  as  to  laches  and  equi- 
table estoppel.  I  think  the  judgment 
should  be  affirmed. 

Weconcur:  Belcher,  C. ;  Fitzobrald.C. 

Pbr  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  Is  af- 
firmed. 


91  Cal.  477 

WixoN  V.  Devine.    (No.  14,365.) 
(Supreme  Court  of  CdUfomla.   Oct.  3, 1891.) 

PLEADIKQ — AUENDMINT  OF  AySWBE— EVIDENCE. 

1.  In  an  action  to  determine  plaintiff's  rights 
in  a  water-course,  he  claimed  title  bv  actual  ap- 
propriation in  1883.  Defendant  in  liis  answer 
asked  no  affirmative  relief,  but,  to  defeat  plain- 
tiff's claim,  »et  up  a  prior  appropriation  by  him- 
self in  1877,  and  also  an  adverse  user  for  more 
than  six  years  before  commencement  of  the  ac- 
tion. Ho  other  denial  of  plaintiff's  claim  was 
made.  Held,  that  evidence  on  defendant's  be- 
half that,  in  1865,  one  under  whom  be  claimed 
bis  land  by  mesne  conveyances  appropriated  the 
waters,  was  properly  excluded,  as  not  within  the 
issues  raised  by  the  pleadings. 

8.  Where  evidence  gotten  into  the  case  with- 
out objection  is  entirely  without  the  issues  raised 
by  the  pleadings,  and  it  appears  that  the  court 
expressly  denied  the  right  to  amend  so  as  to 
bring  it  within  the  issues,  no  Issue  will,  on  the 
principle  of  estoppel,  be  taken  to  have  been 
raised  by  the  introduction  of  evidence. 

8.  In  an  action  to  determine  plaintiff's  rights 
Id  a  water-course,  be  claimed  by  actual  appro- 
priation. Defendant,  to  defeat  his  claim,  merely 
set  up  prior  appropriation  by  himself  in  1877. 
After  the  taking  of  evidence  at  the  trial  had  al- 
most concluded,  an  amendment  of  tbo  answer 
was  offered  alleging  an  appropriation  in  1865  by 
one  from  whom  defendant  claimed  title  to  bis 
land  by  mesne  conveyances.  Facts  similar  to 
those  m  the  proposed  amendment  had  been 
pleaded  by  the  same  attorneys  as  a  defense  eight 
years  before,  in  another  suit  between  some  of 
the  same  parties,  litigating  some  of  the  same 
rights.  Defendant  could  not  have  been  misled 
by  believing  the  evidence  admissible  under  bis 
original  answer,  and  the  amendment  was  contra- 
dictory to  an  admission  in  his  answer.  Held, 
that  the  court  did  not  abuse  its  discretion  in  re- 
fusing to  allow  the  amendment. 

Department  1.  Appeal  from  superior 
court.  Sierra  county;  J.  M.  Waluno, 
Judge. 

Action  by  J.  S.  Wizon  against  Thomas 
Devine  to  establlBh  bia  rights  In  a  certain 
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■water-conrHe.    Judgment  for  plaintiff.  De- 
fendant appeals.    AiHrmed. 

U.  L.  Gear  Riid  F.It.  VVeA/.torappellant. 
T.  L.  Ford  and  S.  B.  Davidson,  for  re- 
spoodent. 

Garoutte,  J.  ThiB  lean  action  to  de- 
termine the  rlKbts  of  the  parties  to  the 
waters  of  Kentucky  ravine  and  its  east 
and  west  branches,  located  In  Sierra  coun- 
ty, Cal.  The  court  adjudged  the  plaintiff 
to  be  entitled  to  25  inches  of  the  waters  of 
8aid  ravine  under  a  4-lnch  pressure.  De- 
fendant appeals  from  the  Judgment  and 
order  denying  his  motion  for  a  new  trial, 
and  for  grounds  of  reversal  insists  (1) 
that  certain  evidence  offered  was  improp- 
erly rejected ;  (  2)  the  court  erred  in  refus- 
ing to  allow  tlie  defendant  to  amend  his 
answer  during  the  progress  of  the  trial. 
Plaintiff  claimed  title  to  these  waters  by 
actual  appropriation  in  1883.  Defendant 
claimed  no  afflrniative  relief  In  his  answer, 
laut,  for  the  purpose  of  defeating  plaintiff's 
right,  set  up  a  prior  appropriation  of 
thes<>  waters  by  himself  in  1877;  and  bealao 
relied  upon  an  adverse  user  for  a  period 
of  more  than  six  years  before  the  com- 
mencement of  this  action.  During  the 
progress  of  the  trial,  while  the  defendant 
was  presenting  bis  evidence  to  the  court, 
he  offered  to  prove  "a  prior  actual  appro- 
priation and  diversion  of  ail  the  waters  of 
Kentucl<y  ravine  in  the  year  1865  by  James 
Galloway;  thathe  was  the  original  claim- 
ant and  poBsesRor  of  the  land  described  in 
the  answer  as  the  "Doyle  Ranch,' and  that 
it  was  then  known  as  the  'Galloway 
Ranch ; '  that  said  appropriation  and  di. 
version  was  made  at  a  point  above  plain- 
tiff's dam  and  ditch;  that  said  waters,  by 
actaal  use  and  enjoyment,  were  made  an 
appurtenance  to  said  ranch,  and  passed 
with  the  ranch  by  mesne  conveyances  to 
defendant,"  etc.  An  objection  was  sus 
tained  to  the  admission  of  the  foregoing 
testimony,  upon  the  ground  that  it  was 
not  within  the  issues  made  by  the  answer. 
Appellant  Insists  that  be  was  entitled  to 
make  such  proof  unJer  the  gennral  iRsue. 
If  his  answer  had  contained  a  specinc  de- 
nial of  plaintiff's  i-ight  to  the  waters  of 
the  ravine,  we  are  not  prepared  to  say 
but  that,  under  the  following  authorities, 
he  would  have  been  entitled  to  make  the 
proof  sought  by  virtue  of  such  denial. 
Marshall  v.  Shaffer,  32  Cal.  192;  Brurk  v. 
Tucker,  42  Cal.  346;  Daniels  v  Henderson, 
49  Cal.  247;  Roberts  v.  Columbei,  63  Cal. 
25 ;  Hyde  v.  Ma  ngan,  88  Cal.  32.5, 26  Pac.  Rep. 
180,  and  cases  there  cited.  But  the  rec- 
ord upon  tills  appeal  does  not  present  the 
question  to  us  for  consideration.  There 
is  no  spocitlc  denial  of  any  material  allega- 
tion of  the  complaint.  The  answer  raises 
no  "general  issue"  within  the  meaning  of 
the  statute  and  authorities.  In  bis  an- 
swer, defendant  denies  plaintiff's  right  to 
these  waters,  "excejit  as  hereinafter  ex- 
))reKsiy  stated."  Again,  he  admits  plain- 
tiff's right,  "subject  to  the  prior  right  of 
defendant,"  specially  referring  to  his  right 
under  acts  of  appropriation  in  1877.  In 
short,  tlie  answer  confesses  plaintiff's 
right,  but  seeks  to  avoid  it  by  asserting  a 
particular  prior  right  in  defendant.  Un- 
der this  condition  of  the  pleadings  the  evi> 


dence  was  properly  rejected  as  not  being 
within  the  issues  made. 

It  appears  that  the  witness  Galloway, 
without  objection,  did  testify  generally  to 
many  of  the  facts  encompassed  in  the 
proposed  amendment  to  the  answer,  and 
appellant  insists  that  such  evidence  was 
sufficient  to  defeat  plaintiff's  right  of  re- 
covery, and  that  the  court  should  have 
so  found.  It  is  unnecessary  to  enter  into 
a  detailed  examination  as  to  the  sufficien- 
cy of  this  evidence  in  point  of  fact  to  de- 
feat plaintiff's  right  of  recovery.  As  we 
have  already  seen,  such  evidence  was  not 
only  entirely  without  the  issues  as  made 
by  the  pleadings,  but  the  court  expressly 
denied  the  right  to  amend  so  that  this 
particular  evidence  might  become  ger- 
mane by  being  brought  within  the  issues 
as  made  by  the  amended  pleading.  Refer- 
ring to  this  question  in  Ortega  v.Cordero, 
88  Cal.  227,  26  Pac.  Hep.  80,  the  court  said: 
"To  justify  this  applicati<>n  of  the  princi- 
ple of  estoppel  it  should  appear,  from  the 
record  on  appeal,  among  the  other  ele- 
ments of  an  estoppel,  that  the  issue  was 
actually  and  Intentionally  tried  by  the  in- 
troduction of  pertinent  evidence,  and  that 
the  party  against  whom  the  estoppiel  is 
invoked  cousclonsly  participated  or  ac- 
quiesced in  such  trial  as  if  the  issue  had 
been  made  by  the  pleadings,  and  in  such 
manner  as  may  have  induced  the  other 
party  to  believe  that  the  issue  had  been 
properly  made,  or  diverted  his  attention 
from  the  fact  ttiat  it  was  not  made  by  the 
pleadings."  Applying  the  foregoing  rule 
to  the  case  at  bar,  it  can  hardly  be  con- 
tended that  the  evidence  of  Galloway  and 
the  acts  and  conduct  of  the  parties  creat- 
ed an  issue  as  to  the  appropriation  by 
Galloway  of  the  waters  of  this  ravine  In 
1865,  and  that  the  court  was  In  error  in 
not  finding  upon  such  issue. 

It  is  insisted  that  the  court  erred  in  re- 
fusing to  allow  the  proposed  amendment 
to  the  answer.  The  amendment,  in  effect, 
was  "that  an  actual  appropriation  and 
diversion  of  all  tiie  waters  of  Kenrucky  ra- 
vine was  made  by  James  Galloway,  the 
original  claimant  and  possessor  of  the 
tract  of  land  owned  by  defendant,  by 
means  of  a  ditch  constructed  by  said  Gal- 
loway in  1S65,  at  a  point  above  where 
plaintiff's  dam  and  ditch  are  now  located, 
and  the  riglitto  the  waters  of  said  ravine, 
by  actual  use  and  enjoyment,  became  ap- 
purtenant to  said  ranch  for  the  irrigation 
thereof,  and  passed  by  conveyance  to  de- 
fendant herein."  While  the  power  of  the 
court  In  grantiugamendments  to  pleadings 
should  be  freely  and  liberally  exercised, 
in  order  that  all  the  substauTiat  merits 
of  a  cause  ma.v  bu  reached  and  determined 
without  unnecessary  delay  and  in  one 
snit,  yet,  when  the  court  has  exercised 
that  power  by  granting  or  refusing  an 
amendment  to  a  pleading,  such  ruling  is 
only  subject  to  review  by  this  court,  when 
it  is  apparent  that  an  abuse  of  discretion 
has  occurred.  J'rom  an  examination  of 
the  record,  it  appears  there  are  sufficient 
grounds  to  support  the  ruling  of  the  court 
in  the  exercise  of  its  discretion  in  denying 
this  proposed  amendment  to  the  answer. 
We  will  not  revie*  all  these  grounds  in 
exteDso.  It  appears  that  the  taking  of  ev- 
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Idence  at  tbe  trial  kad  almost  concluded 
at  the  time  tbe  proposed  amendment  was 
uttered ;  that  tbe  anme  attorneys,  in  an- 
otber  suit  between  some  of  tbe  same  par- 
ties. In  litigating  some  of  tbe  same  rlKbts 
here  Involved,  elgbt  years  prior,  pleaded 
as  a  defense  In  tbat  suit  tacts  very  similar 
to  those  set  out  in  the  proposed  amend- 
luent.  Again,  defendant  could  not  bare 
been  misled  by  believing  tbe  evidence  ad- 
missible under  tbe  allegations  of  bis  an- 
swer as  it  was  framed :  and  also  tbe  pro- 
posed amendment  was  directly  contradict- 
ory to  an  admission  in  tbe  answer,  to- wit : 
"That  plain  tin  bad  a  rigtat  to  twentj'-flve 
Inches  of  the  waters  of  Kentucky  ravine, 
subject  to  defendant's  right,  by  prior  ap- 
propriation and  diversion  in  1877. "  As  an 
additional  ground  to  sustain  the  action 
of  tbe  lower  court,  we  would  say  tbat 
while  tbe  amendment  proposed  shows 
tbat  tbe  location  and  diversion  of  tbe 
waters  of  tbe  ravine  occurred  at  a  point 
above  plaintifTs  dam  and  dltcb,  yet  tbe 
evidence  offered  to  tbe  court  to  support 
tbe  amendment  sbows  tbat,  for  tbe  pur- 
poses for  wbleb  tbe  water  could  be  claimed 
as  appurtenant  to  defendant's  ranch,  it 
was  taken  from  the  rarine  at  a  point  be- 
low plaintiff's  dltcb  anddam;  and  it  must 
be  conceded  tbat  the  prior  decisions  of 
tills  case  found  in  67  Cal.  341,  7  Pac.  Kep. 
77«.  and  80  Cal.  885,  22  Pac.  Rep.  224,  when 
taken  together,  at  least  settle  one  princi- 
pleof  law  as  between  these  parties  beyond 
doubt,  and  this  is,  tbat  plaintiff  bas  tbe 
first  right  to  25  incbee  of  water  at  a  point 
upon  the  ravine  where  bis  dam  and  ditcb 
are  located.  If  tbe  defendant's  evidence  la 
too  weak  to  support  the  pleading,  it 
would  be  idle  to  allow  the  amendment. 
Several  years  ago,  in  writing  an  opinion 
in  this  case,  (67  Cal.  845,  7  Pac.  Rep.  776,) 
Srari^s,  C,  said:  "There  should  t>e  a 
limit  to  litigation."  This  cause  has  been 
drngcing  its  slowlength  along  tbe  Judicial 
highway  for  nearly  a  decade,  and  is  now 
with  us  for  tbe  third  time,  and  we  tbink 
it  in  order  to  repeat  the  words  of  the 
learned  commissioner,  "There  should  be  a 
limit  to  litigation;"  and  we  believe,  tor 
the  foregoing  reasons  given,  the  limit  in 
this  caHe  has  been  reached.  Let  the  judg- 
ment and  order  be  affirmed. 

We  concur:  Patbrson,  J.;  Habbison.J. 


(U  Cal.  52S) 

RCTT,Fno»  V.  Crawfoud.    (No.  14,584.) 

(Supreme  Court  af  California.    Oct  8,  1891.) 

BuKTiON*  AKD  Voters  — Leoalitt  of  Ballots- 
Election  Contest— Plbadino. 

L  Ttie  fact  ttiat  on  the  back  of  a  ballot,  other- 
wise rCKular,  la  s  faint  type  Impression  of  the 
face  of  a  similar  ticket,  caused  by  there  having 
t>een  too  mach  ink  on  the  type,  or  that  there  is 
a  small  piece  of  red  sealing  wax,  or  a  stain,  as 
from  a  drop  of  oil,  does  not,  in  the  absence  of 
evidence  of  unlawful  intent  In  causing  the  Im- 
pression, make  the  ballot  Illegal,  within  the  mean- 
ing of  JPol.  Code  Cal.  Jg  laoe,  1207,  which  provide 
tbat  a  ballot  must  be  rejected  if  it  bears  on  the 
outside  an;  Impression,  device,  color,  or  thing 
"designed  "  to  distinguish  it  from  otber  legal  bal- 
lots, or  "intended"  to  designate  or  impart  knowl- 
edge of  tb»  person  who  voted  it. 

2.  A  ballot  read:  "18.  Judge  of  the  Superior 
Court,  R.    19.  Judge  of  the  Superior  Court,  O. 


90.  State  Senator,  lOfh  Dlntrlot,  H."  Thenuae 
H.  was  erased,  and  opposite,  or  in  line  with  it, 
was  written  the  name  of  respondent,  who  was  a 
candidate  for  judge  of  the  superior  court.  Held, 
that  it  was  error  to  count  the  ballot  for  respond- 
ent, as  canaidate  for  judge. 

8.  Where  the  printed  name  of  one  candidate  <» 
a  ballot  is  erased  with  an  indelible  pencil  or 
with  red  ink,  and  the  name  of  another  written 
opposite  with  the  same  kind  of  penoil  or  ink,  the 
ballot  should  be  counted  for  the  latter,  under  Pol. 
Code  Cal.  {  1204,  providing  that  when  one  name 
has  been  erased  on  a  ballot,  and  another  substi- 
tuted theretor,  in  anv  other  manner  than  by  the 
use  of  "a  lead-pencil  or  common  writing  ink," 
the  name  erased  must  be  counted ;  it  being  tbe 
intention  of  the  legislature  merely  to  prohibt 
erasures  and  substitutions  in  any  other  style  or 
form,  or  with  any  different  effect,  than  would  l>e 
produced  by  the  use  of  •  lead-pencil  or  common 
writing  inlL 

4.  If  no  name  Is  lubstituted  for  s  name 
erased  on  a  ballot,  the  erased  name  must  be 
oounted,  under  the  provisions  of  Pol.  Code  Cal.  | 
1201;  such  requirement  of  the  statute  not  being 
nnoonstitutional  as  requiring  an  educational  qual- 
ification for  the  voter,  nor  as  reqoiring  blm  to 
disclose  the  secrecy  of  his  ballot,  nor  for  any 
other  reason. 

6.  In  an  action  by  a  candidate  to  establlak 
his  right  to  an  office  to  which  the  opposing  can- 
didate has  been  illeaally  declared  elected,  the 
complaint  is  not  fatally  defective  in  not  alleging 
that  plaintiff  possesses  the  qualifications  for  the 
office;  but,  if  it  alleges  that  he  is  an  elector,  it 
shows  his  right  to  contest  defendant's  right  to 
the  office,  and  may  be  amended  so  as  to  allege 
that  plaintiff  is  qualified  to  hold  it 

In  bank.  Appeal  from  superior  court, 
Sonoma  county;  S.  K.  DouoHiiitTY,  Judge. 

Action  by  one  Ratledge  against  one 
Crawford  to  contest  defendant's  right  to 
an  office.  Judgment  fordefendant.  Plain- 
tiff appeals.    Reversed. 

A.  f.  Ware,  (T.  J.  Geary,  ot  counsel.) 
for  appellant.  C,  8.  Farruar  and  J.  A, 
BarbHm,  tor  respondent. 

De  Haven,  J.  The  parties  to  this  action 
were  opposing  candidates  tor  the  office  of 
Judge  ol  the  Buperlorcourtot  Sonoma  coun- 
ty at  the  general  election  ot  IS'JO.  The  re- 
spondent, Crawford,  received  a  certificate 
of  election,  and  this  is  au  action  contesting 
his  right  thereto.  As  a  result  of  the  trial 
and  recount  in  the  superior  court,  it  ap- 
pearing that  the  defendant  received  one 
vote  more  than  tbe  plaiutlB,  tbe  court,  on 
motion  of  defendant,  gran  ted  a  nonsuit  and 
dismissed  the  proceedings.  The  plaintiB 
appealH  Irora  this  Judgment,  and  claims 
that  tbe  court  erred  in  counting  certain 
ballots  for  tbe  respondent,  and  in  refusing 
to  count  others  for  the  appeliuut. 

1.  Two  ballots,  regular  ou  their  face, 
and  with  tbe  appellant's  name  printed 
thereon  for  Judge  of  the  sui>erior  court, 
were  not  counted  by  tbe  court  for  the 
reason  that  there  was  on  tbe  back  of  each 
a  fulnt  type  impression  ot  a  portion  of  the 
face  o(  a  similar  ticket.  The  impression 
is  known  among  printers  as  an  "oft-set," 
and,  it  there  is  too  much  ink  upon  the 
type  used,  is  produced  when  one  ticket  is 
placed  facedownwardupon  thebackot  an- 
other, which  has  preceded  it  from  the 
press.  In  our  opinion  the  court  erred  in 
its  refusal  to  count  these  ballots  for  ap- 
pellant. Section  1206  of  the  Political  Code 
provides:  "When  a  ballot  found  lu  any 
ballot-box  bears  upon  tbe  outside  thereoi 


Digitized  by  LjOOQ IC 


780 


PACIFIC  BEFOBT£B.yoi..  27. 


(Oal. 


any  Irapreaslon,  device,  color,  or  thing, 
or  ia  ToIUert  in  a  manner,  designed  to  dis- 
tinRulsh  such  ballot  Irom  other  Ic^al  bal- 
lot) deposited  tbereln.  It  must,  witb  all  its 
contentR,  be  rejected."  Prior  to  the  adop- 
tion of  the  Code  It  was  the  aanal  practice 
to  have  the  tickets  o{  the  dIHertent  politi- 
cal  parties  of  a  different  color  or  weight  or 
size,  so  tliot  an  observer  at  the  polls  could 
Bee  at  a  glance  and  detect  which  party 
ticket  was  deposited  by  the  voter.  It 
was  to  prevent  this,  and  secure  to  the  citi- 
sen  absolute  secrecy  for  bis  ballot,  that 
the  section  above  quoted,  and  others  of 
the  same  Code,  were  enacted,  preacrlbing 
for  ballots  uniformity  of  paper,  color, 
and  size;  and,  in  order  to  Justify  the  re- 
jection of  a  ballot  under  this  section,  it 
must  appear  that  such  "impression,  de- 
vice, color,  or  thing,** on  the  outside  there- 
of, was  intended  to  distinguish  it  from 
other  legal  ballots,  (Wyman  v.  Lemon, 
61  Cal.  273;)  and  the  court  is  not  author- 
ized to  find  such  design  when  it  is  Just  as 
reasonable  to  attribute  the  appearance 
of  the  ticket  to  accident  as  design.  It  is 
not  doubted,  aa  was  argued  here,  that 
tickets  may  be  marked  as  these  were  for 
the  purpose  of  distinguishing  them  from 
other  ballots,  and  to  be  lurnUhed  only  to 
a  certain  class  of  voters.  But  in  the  ab- 
sence of  any  proof  tending  to  show  this 
the  preK\nii|''ion  must  be  that  such  an  im- 
preKHion  was  the  result  of  accident,  and 
not  Intended,  and  therefore  within  neither 
the  letter  nor  spirit  of  this  section,  or  sec- 
tion 1L'07  of  the  same  Code,  which  pro- 
vides that  when  a  ballot  bears  upon  it  any 
ImpreHKlon, device, color,  or  thing  Intended 
to  deKignate  or  Impart  knowledge  of  the 
person  who  voted  It,  It  must  be  rejected. 

'2.  What  is  said  in  the  preceding  para- 
graph will  apply  with  equal  force  to  the 
two  ballots  not  counted  for  appellant, 
one  of  which  had  upon  its  back  a  very 
Bn)all  piece  of  red  sealing  wax,  and  the 
other  a  small  stain  aH  If  made  by  a  drop 
of  oil,  or  something  of  that  nature.  It  is 
far  more  reasonaljle  to  sappoise  that  the 
wax  was  accidentally  planed  upon  the 
ticket  by  the  officers  of  election  In  sealing 
the  package  In  which  It  was  returned 
than  to  believe  that  it  was  designedly 
placed  tliere  as  a  distingiiisiiing  mark  be- 
fore Its  dcpouit  in  the  ballot-box ;  and,  as 
to  the  other,  the  mark  or  dlscol oration  is 
of  that  character  that  the  most  natural 
conclusion  In  relation  to  it  is  that  It  was 
due  to  some  accidental  cause,  and  was 
not  intonded  to  distinguish  the  ballot,  or 
Import  knowledge  of  the  i)ei-8on  who 
voted  it. 

3.  Tlio  court  erred  in  counting  ballot 
nrnrkcd  "Exhibit  37"  as  a  vote  for  the  re- 
spondent. The  ticket,  so  far  as  necessary 
to  be  Kpt  out,  Is  as  follows:  "18.  Judge 
of  the  Superior  Court,  Thomas  Rutledge. 
10.  .Indge  of  the  Superior  Court,  J.  W. 
Oates.  20.  State  Senator,  Tenth  District, 
Robert  Howe,"— with  the  name  Robert 
flowe  erabpd,  and  that  of  the  respondent 
written  opposite,  or  in  line  with  it.  We 
do  not  see  bow  this  ticket  can  be  read  as 
a  vote  for  respondent  for  the  office  of 
ludge  of  the  superior  court.  A.  ballot  is 
to  be  construed  as  any  other  writing; 
and,  while  a  resort  to  parol  evidence  of 


extrinsic  clrcnmstanceB  may  be  had   for 

the  purpose  of  interpreting  what  would 
otherwise  be  doubtful,  it  cannot  be 
shown,  by  such  or  any  evidence,  that 
the  intention  of  the  voter  was  any- 
thing different  from  what  plainly  appears 
upon  the  face  of  the  ballot.  People  v. 
Seaman,  6  Denlo,  409.  And,  when  the 
ballot  Intelligently  shows  that  a  particu- 
lar person  is  voted  for  to  fill  a  particular 
office,  it  cannot  be  counted  differently 
because  the  court  may  believe  tbat  the 
voter  made  a  mistake  in  preparing  bis 
ticket.  Voting  for  a  person  to  All  an 
office  for  which  he  is  not  a  candidate  may 
be  the  result  of  mistake,  or  it  may  bo 
mei-ely  the  frivolous  exercise  of  the  right 
of  suffrage;  bot,  no  matter  whether  Hucb 
action  be  attributed  to  (oily  or  mistake, 
the  ballot  la  the  only  expression  of  the 
voter's  will,  and  it  must  be  counted  ac- 
cording to  its  legal  effect.  The  intention 
of  the  voter  as  it  appears  upon  the  face  of 
this  ballot  was  to  vote  for  respondent  for 
state  senator,  and  not  for  Judge  of  the 
superior  court,  and  Itshould  besocounted. 
4.  Upon  certain  ballots  the  printed  name 
of  the  respondent  was  erased  with  an  in- 
delible pencil,  and  the  name  of  the  appel- 
lant written  opposite  thereto  with  the 
same  klud  of  pencil.  The  court  refused  to 
count  the  same  for  appellant,  but  did 
count  such  ballots  aa  votes  for  respond- 
ent. The  respondent  Insists  tbat  tbe  rul- 
ings of  the  court  in  relation  to  tbe  count- 
ing of  these  ballots  are  justified  by  section 
1204  of  the  Political  Code.  That  section 
declares:  "When  upon  a  ballot  found  in 
any  ballot-box  a  name  has  been  erased, 
and  another  substituted  thereior,  in  any 
other  manner  than  hy  the  use  of  a  lead- 
pencil  or  common  writing  ink.  the  sub- 
stituted name  must  be  rejected,  and  the 
name  erased,  it  it  can  bn  ascertained  from 
an  inspection  of  tbe  l>allot,  must  l>e  count- 
ed." There  was  evidence  introduced  tend- 
ing to  show  that  Indelible  pencils  are  not 
in  fact  lead-pencils,  nor  commonly  known 
as  such  by  merchants  aelling  them.  Tlie 
question  is  thus  presented,  whether  a  vot- 
er must  follow  the  very  letter  of  this  sec- 
tion of  the  Code  in  preparing  his  ticket,  oi 
have  his  vote  for  a  particular  candidate 
rejected.  We  think  it  very  clear  that  such 
is  not  the  purpoHC  or  the  meaning  of  tbat 
section.  The  Code  com  missioners,  in  their 
note  to  this  section,  vay :  "This  section  is 
intended  to  prevent  the  use  of  nitrate  of 
silver,  or  any  other  chemical  substance 
which  may  be  written  over  a  name  and 
not  be  distinguishable  until  time  brings 
out  the  impression;  also,  to  prevent  tbe 
use  of  pasters,  the  use  of  which  Is  subject 
to  two  objections:  i'7rsf,  their  liability 
to  come  off;  second,  their  liability  to  be 
fraudulently  taken  off."  This  object  of 
the  law— and  it  ia  apparent  that  the  legis- 
lature could  have  had  no  other  in  view- 
is  attained  if  the  erasure  and  substitution 
are  made  In  such  a  manner  as  to  present 
at  the  time  and  retain  the  same  general 
appearance  as  if  made  by  a  lead-pencil  or 
common  writing  Ink.  This  section,  in  de- 
claring that  erasures  and  change  of  names 
shall  not  be  made  "in  any  other  manner 
than  by  the  use  of  a  lead-pencil  or  com- 
mon writing  inlc, "  really  meami  that  tbe 
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erasure  and  Bubatttutlon  shall  not  be 
made  in  any  other  st;-le  or  form,  or  with 
any  different  effect  than  would  be  pro- 
duced by  the  use  of  a  lead-pencil  or  com- 
mon writing  ink.  The  law  looks  only  to 
matters  of  substance,  and  does  not  waste 
its  energy  In  pursuit  of  shadows;  and,  if 
the  appearance  of  having  been  made  with 
a  lead-pencil  is  produced  by  the  use  of  an 
indelible  pencil,  there  is  a  substantial  com- 
pliance with  the  statate,  although  anch  a 
pencil  may  not,  strictly  speaklnK,  be 
known  as  a  lead-pencil.  Any  other  con- 
struction would  sacrifice  the  spirit  and 
reason  of  the  law  to  the  mere  letter;  and 
yet  it  is  one  of  the  great  maxims  of  in- 
terpretation to  kuep  always  in  view  the 
general  scope,  object,  and  purpose  of  the 
law,  rather  than  its  mere  letter.  "He 
who  considers  merely  the  letter  of  an  in- 
strument goes  hut  skin  deep  into  its 
meaning."  Broom,  Leg.  Max.  611.  "A 
rigid  and  literal  meaning  would,  in  many 
cases,  defeat  the  very  object  of  the  statute, 
and  would  exemplify  the  maxim  that '  the 
letter  kllleth,  while  the  spirit  keepeth 
alive.*  Every  statute  ought  to  be  ex- 
pounded, not  according  to  the  letter,  but 
according  to  the  meaning.  •  •  •  And 
the  intention  Is  to  govern,  although  such 
construction  may  not  In  all  respects  agree 
with  the  letter  of  the  statute.  Tracy  v. 
Railroad  Co.,  88  N.  Y.  437. 

5.  The  court  erred  in  counting  ballot 
No.  8  as  a  vote  for  the  respondent.  TIpon 
this  ticket  the  printed  name  of  respondent 
was  erased  with  red  ink,  and  that  of  J. 
W.  Oates  written  in  place  of  It,  also  In  red 
Ink.  The  respondent  contends  that  red 
ink  Is  not  common  ink,  within  the  mean- 
ing of  the  statnte.  We  cannot  say  that  it 
is  notsucb  ink,  and  it  is  clear  its  use  Is  not 
within  the  mischief  which  it  is  the  object 
of  the  law  to  prevent. 

6.  Upon  several  ballots  the  name  of  ap- 
pellant was  erased,  and  no  name  snbstl- 
tuted  therefor,  and  the  words  "No  vote" 
were  not  written  after  the  name  erased. 
These  were  counted  as  votes  for  appellant. 
The  conrt  was  correct  in  this  rullnj;.  The 
statute,  in  order  to  guard  against  fraudu- 
lent erasures,  has  provided  this  as  the 
only  way  in  which  the  voter  can  manifest 
his  intention  to  erase  a  name,  when  he 
does  not  substitute  another,  and  under 
such  circumstances  the  erasure  is  not  com- 
plete unless  followed  by  these  words. 
There  is  no  valid  constitutional  objection 
to  this  requirement.  It  does  not  prescribe 
any  educational  qualification  for  the  vot- 
er, nor  rerjuire  him  to  disclose  the  secrecy 
of  his  ballot,  as  contended. 

7.  The  statement  or  complaint  filed 
herein  by  appellant  docs  not  allege  that 
be  possesses  the  qualifications  required 
by  the  constitution  of  this  state  to 
make  him  eligible  to  the  office  of  jndge 
of  the  superior  court,  and  it  is  claimed  by 
respondent  that  the  statement  is  there- 
fore fatally  defective,  and  for  that  reason 
the  Judgment  dismissing  the  proceeding 
should  be  afSrmed.  It  is  true  that  In  or- 
der to  entitle  appellant  to  the  fall  relief 
asked  for,  to-wit,  a  judgment  that  he  was 
elected  Instead  of  respondent,  the  state- 
ment ehoald  have  alleged  facts  showing 
that  be  was  eligible.    But  the  statement 
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la  not  fatally  defective.  If  It  states  a  case 
for  any  relief.  Perrl  v.  Beaomont,  (Gal.) 
27  Pac.  Rep.  584,  pt.  10.  And  we  think 
that  It  does.  It  is  alleged  that  the  appel- 
lant is  an  elector  nf  the  county  of  Sono- 
ma; and,  such  being  the  case,  be  was  au- 
thorized to  commence  this  proceeding,  and 
upon  proof  of  facts  alleged  in  his  state- 
ment was  entitled  to  a  judgment  annnllins 
the  election  of  defendant.  As  the  case 
must  be  remanded  for  a  new  trial,  the 
conrt  below  should,  upon  application, 
permit  the  ai>pcllant  to  amend  his  state- 
ment so  as  to  allege  the  necessary  facta 
showing  his  elli^ibillty  to  be  chosen  to  the 
office,  the  election  to  which  is  In  contro- 
versy here.  Perri  v.  Beaumont,  supra. 
Judgment  reversed,  and  cause  remanded 
for  further  proceedings  not  inconsistent 
with  this  opinion. 

We  concur:  Beattt,  C.  J.;  Garodttb, 
J.;  Harrison,  J.;  Sharpstein.J.;  Patbb- 
aoN,  J. 

'~~~~'  (n  Cal.  4T0) 

Pkoplb  V.  BiBBT.    (No.  20,798.) 
(Supreme  Court  of  CaUfomia.    Oct  1, 1891.) 

FoltOEBT — ObDBB  or  BCHOOL  TeCSTSBS  —  IMDICT- 
MBNT— EVIDBNCS  —  COUPABISON  Or  HaKOWBIT- 

1.  Pen.  Code  Cal.  |  470,  declaring  guilty  of 
forgery  "every  person  who,  with  intent  to  de- 
fraud another,  falsely  makes,  alters,  forges,  or 
counterfeits  any  •  •  •  writing  obligatory, 
•  •  •  bond,  •  •  •  check,  draft,  bill  of  ex- 
change, contract,  promissory  note,  due-bill  for 
tne  payment  of  money,  •  •  •  county  order  or 
warrant,  or  request  for  the  payment  of  money, " 
is  sufficiently  broad  in  its  terms  to  include  the 
offense  of  forging  an  order  of  the  trustees  of  a 
school-district  upon  the  county  superintendent  of 
schools  for  a  requisition  upon  the  auditor  for  a 
county  warrant 

'i.  Pol.  Code  Cal.  f  1543,  subd.  8,  relating  to 
the  duties  of  the  county  superintendent  of  schools, 
provides  that  "no  requisition  shall  be  drawn  up 
on  the  order  of  the  board  of  trustees  against  the 
county  fund  of  any  district,  except  for  teachers' 
salaries,  unless  such  order  is  accompanied  by  an 
itemized  bill. "  Held  that,  in  a  prosecution  for 
the  forgery  of  such  an  order,  it  was  unnecessary 
to  allege  or  prove  the  accompaniment  of  an  item- 
ized bill.  People  V.  Todd,  77  Cal.  404,  19  Pac. 
Hop.  8S3,  followed.  People  v.  Tomlinsun,  S5  Cal. 
503,  distinguished. 

3.  The  order  beini;  valid  upon  Its  faoe,  and 
subscribed  with  the  names  of  B.  and  C,  "sohool 
trustees  of  Pleasant  Valley  district, "  it  was  un- 
necessary to  allege  the  existence  of  the  district, 
or  the  fact  that  the  persons  named  were  trustees 
of  that  district. 

4.  In  a  prosecution  for  forging  a  money  order 
other  instruments  of  the  same  general  character, 
proven  in  defendant's  handwriting,  are  admissi- 
ble before  the  ]ury  for  the  purpose  of  comparison, 
and  also,  it  would  seem,  for  the  purpose  of  show- 
ing Us  guilty  knowledge  la  passing  the  said  or* 
der. 

In  bank.  Appeal  from  8ai)erlor  conrt, 
Fresno  county ;  J.  B.  Campbri.l,  Judge. 

Hinds  &  Meriiam,  tor  appellant.  Attj, 
Oea.  Hurt  and  G'eo.  E.  Cliumh,  for  the 
People. 

QABOtrrTB,  J.  This  Is  an  appeal  from 
a  judgment  of  conviction  for  the  crime  of 
forg:ery,  and  also  from  the  order  denying 
defendant's  motion  for  a  new  trial.  The 
defendant  was  the  deputy  county  superin- 
tendent of  schools  of  Fresno  county,  and 
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the  Information  cbarged  him  with  forginj;, 
uttering,  and  passing  with  intent  to  de- 
fraud the  I'"lrst  National  Banli  of  Fresno 
a  certain  writloK  of  the  following  tenor, 
to-wit:  "'Order  upon  the  county  superin- 
tendent of  public  schools  No.  3,  Oct.  23, 
186U.  The  county  superintendent  of  public 
schools  of  Fresno  county  will  draw  u 
requisition  on  the  county  auditor  against 
the  county  school  fund  in  favor  of  B.  N. 
Colwell.  or  order,  to  the  amount  of  one 
hundred  and  twenty  dollars,  for  material 

and  work  from to ,  during  the 

present  school  year,  in  the  Pleasant  Valley 
school-district;  monthly  salarv  of  teacher, 

f .    T.  T.  Barnks,  J.  W,  Cox,  School 

Trustees  of  Pleasant  Valley  District. 
$120. "  The  defendant  filed  a  demurrer  to 
the  information  upon  various  grounds, 
which  demurrer  was  overruled.  He  also 
moved  an  arrest  of  judgment  for  the  same 
reasons,  which  motion  was  denied. 

Section  470  of  the  Penal  Codei  is  very 
broad  in  Its  terms,  and,  we  think,  suffi- 
ciently broad  to  include  the  offense  ol  forg- 
ing an  order  of  the  trustees  of  a  school-dis- 
trict upon  the  county  superintendent  of 
schools  for  a  requisition  upon  the  auditor 
for  a  county  warrant. 

Appellant  contends  that  the  order  is  ille- 
gal upon  its  face,  for  the  reason  that  It 
does  not  appear  by  tiie  information  that 
It  was  accompanied  by  a  bill  of  Items; 
that  such  an  order  is  worthless  paper, 
save  for  the  purpose  of  forming  a  founda- 
tiun  upon  which  to  issue  a  requisition  to 
the  auditor  for  a  county  warrant;  and 
that  no  requisition  could  issue  in  tliiscase, 
because  the  order  was  not  accompanied 
by  a  bill  of  items.  Section  1543.  subd.  3.  of 
the  Political  Code,  in  stating  the  duties 
of  the  county  superintendent  of  schools, 
provides,  among  other  things:  "No requi- 
sition shall  be  drawn  unless  the  money  Is 
in  the  fund  to  pay  It;  and  no  requisition 
shall  be  drawn  upon  the  order  of  the  board 
of  trustees  against  the  county  fund  of  any 
district,  except  for  teacliern'  salaries,  un- 
less Kuch  order  is  accompanied  by  an  item- 
ized bill  showing  the  separate  items,  and 
the  price  of  each.m  payment  for  which  the 
order  is  drawn,"  etc.  Appellant's  conten- 
tion cannot  be  supported.  The  case  at 
bar.  In  this  regard,  bears  a  striking  like- 
ness to  the  Hawkeswood  Case,  East,  P.O. 
955.  Hawkeswood  was  indicted  for  for- 
gery of  a  bill  of  excliange,  and  objection 
was  taken  that,  not  being  stamped,  it  was 
no  bill  of  exchange,  and  that  this  was  an 
objection  apparent  upon  the  face  of  it, 
and  no  person  could  be  deceived  or  de- 
frauded thereby,  unless  he  took  It  without 
looking  at  it,  which  would  be  gross  negli- 
gence. The  court  held  that,  as  the  stamp 
act  was  merel.va  revenue  law,  and  did  not 
purport  in  an.v  way  to  alter  the  crime  of 
forger.v,  and  as  the  false  instrument  had 
the  semblance  of  a  bill  of  exchange,  and 

'  Pen.  Code  Cal.  $  470,  provi<lcs  that  "every 
person  who,  with  intent  to  defraud  another, 
falsely  makes,  alters,  forges,  or  counterfeits  any 

•  *    *    writing   obllpatory,     •     •     •     bond, 

•  •  •  check,  draft,  bill  of  exchange,  contraut, 
promissory  note,  due-bill  for  tbe  payment  of 
money,  •  ♦  »  county  order  or  warrant,  or 
request  for  the  payment  Of  money,  »  •  *  is 
guilty  of  forgery, " 


WAS  negotiated  by  the  person  as  such,  tbe 
conviction  was  proper.  The  Judgment 
being  respited,  all  the  judges  were  of  opir 
ion  that  "the  prisoner  was  properly  con 
victed  ;  for  the  Htamp  act,  in  saying  that 
a  blllwithout  a  stamp  shall  not  be  pleaded 
or  given  in  evidence,  or  available  in  law 
or  equity,  means  only  that  it  shall  not  be 
ma<le  use  of  to  recover  the  debt;  and,  be- 
sides, the  holder  might  get  it  stamped 
after  it  was  made."  In  Com.  v.  Coatello, 
120  Mass.  367,  where  tbe  defendant  was 
charged  with  forging  a  bond  to  be  used  for 
the  purpose  of  dissolving  an  attachment, 
the  court  held  that  an  Instrument  falsely 
made  with  Intent  to  defraud  is  a  forgery, 
although.  It  it  had  be^n  genuine,  othir 
steps  must  hare  been  taken  before  the  In- 
strument would  have  been  perfected ,  and 
those  steps  were  not  taken,  Ic  was  con- 
tended that  the  bond  was  worthless  upon 
Its  face,  as  it  was  not  approved,  and  until 
approved  could  not  serve  to  dissolve  the 
attachment.  The  court  said:  "I'tistrue 
that  the  false  making  of  an  instrument 
merely  frivolous,  or  one  which  upon  its 
face  Is  clearly  void,  is  not  forgery,  because 
from  Its  characterlt  could  not  have  operat- 
ed to  defraud,  or  been  Intended  for  that 
purpose;  but  if  the  instrument  is  one 
made  with  Intent  to  defraud,  although 
before  it  can  have  effect  other  steps  must 
be  taken  or  other  proceedings  had  upon 
tbe  baKis  of  it,  then  the  false  making  is  a 
forgery,  notwithstanding  such  steps  may 
never  have  been  taken  or  proceedings 
had."  In  Ex  parte  Finley,  66  Cal.  264. 
5  Pac.  Rep.  222,  the  defendant  was  convict- 
ed of  forging  a  decree  of  divorce;  and  It 
was  held  that  the  information  was  suffi- 
cient without  averring  a  marringp  of  the 
partirs  to  the  forced  decree,  as  "on  its  face 
the  writing  shows  that  it  may  have  been 
used  to  c  >ufliimmate  a  fraud."  In  People 
V.  Toild,  77  Cal.  404,19  Pac.  Kep.KS3,  where 
the  defendant  was  charged  with  forging 
a  will,  upon  demurrer  it  was  held  not  nec- 
essary to  state  in  the  Indictment  that  tlie 
testator  had  property  that  might  have 
been  affected  by  the  will.  Appellant's 
views  are  not  supported  by  the  case  of 
People  v.  Tomlinson.  35  Cal.  503.  The  In- 
strument alleged  In  that  case  to  have  been 
forged  was  a  niiduiu  pactum,  and  so  ap- 
peared by  its  face;  and,  after  citing  many 
authorities,  the  court  said:  "The.se  cases 
establish  tlie  doctrine  that,  to  constitute 
forgery,  the  forged  Instrument  must  be 
one  which, if  genuine,  may  injure  another. " 
We  think  the  present  cause  conicB  cleurl.v 
nitliln  the  foregoing  rale.  The  order  is  a 
valid  order  upon  its  face.  It  fulfills  every 
requirement  of  the  law;  and.  If  genuine, 
would  have  a  distinct,  well-defined  value. 
A  bill  of  items  is  no  part  of  the  order,  and 
is  only  required  to  accompany  the  order 
when  a  requisition  is  demanded  from  the 
count.v  superintendent.  At  that  time,  and 
only  at  that  time,  has  the  bill  of  ItemH  an.v 
value.  The  count.v  superintendent  of 
schools  is  prohibited  from  drawing  the 
requisition  until  there  is  money  in  the  fund 
of  the  school  district.  The  Inhibition  in 
this  regard  is  equally  as  strict  as  in  draw- 
ing a  re(|uIsitiou  without  the  1)111  of  Items; 
yet,  could  it  be  contended  that  the  order 
of  the  board  of  trustees  could  not  beforged 
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because  there  was  no  money  In  the  fund? 
This  order  is  certainly  as  valid,  for  the 
purposes  of  a  forgery,  as  a  bill  of  exchange 
■without  a  stamp,  or  a  bond  without  the 
approval  of  the  court.  ]f  genuine,  it  has 
a  value;  for,  If  issued  by  the  board  of  trus- 
tees to  the  proper  party  without  an  ac- 
companying bill  of  items,  no  reason  is  ap- 
parent why  legal  proceedings  could  not 
be  taken  by  the  holder  of  the  order  to 
compel  the  furnishing  of  a  proper  bll,'  by 
such  board  in  case  of  a  refusal.  We  con- 
clude that  the  Information  was  sufficient, 
the  instrument  being  a  valid  instrument 
upon  its  face,  and  that  it  was  neither  nec- 
essary to  allege  nor  prove  that  a  bill  of 
items  accompanied  the  order. 

The  Instroment  being  valid  upon  Its 
face,  it  was  not  necessary  to  allege  the  ex- 
istence of  "Pleasant  Valley  school-dis- 
trict," or  the  fact  that  T.  T.  Barnes  and 
J.  W.  Cox  were  trustees  of  such  district. 
In  Ex  parte  Flnley,  supra,  the  court  de- 
clared that"  the  rule  does  not  require  that 
the  indictment  or  Information  shall  con- 
tain an  express  allegation  of  the  existence 
of  every  fact,  the  existence  of  which  Is  as- 
sumed in  the  forged  instrument.  It  is 
enough  if  the  writing  is  one  which,  if  gen- 
uine, might  apparently  be  of  legalefflcacy." 

Appellant  complains  oi  the  conduct  of 
the  prosecution  in  introducing  before  the 
jury  other  orders  of  the  samegeneral  char- 
acter as  the  one  set  outin  the  information 
herein.  Having  proven  these  orders  to  be 
in  the  handwriting  of  defendant,  there  was 
no  valid  objection  to  their  admissibility 
as  evidence  to  be  considered  by  the  Jury 
for  the  purpose  of  determining  by  compari- 
son whether  the  defendant  was  the  forger 
of  the  order  recited  in  the  information. 
While  those  orders  may  have,  nnfortunate- 
ly  to  the  defendant,  demonstrated  his 
ample  capabilities  in  the  line  of  the  crea- 
tion of  spurious  paper,  still  that  fact 
afforded  no  legal  objection  to  their  admis- 
sibility as  evidence  of  his  handwriting; 
and  it  was  upon  this  ground  alone,  as 
stated  by  the  district  attorney  at  the 
time,  that  they  were  offered  and  received 
In  evidence.  Aside  from  the  foregoing  rea- 
sons, it  would  seem  the  evidence  of  the 
forgery  of  other  orders  of  the  same  char- 
acter, and  at  about  the  same  time,  by  ap- 
pellant, in  the  line  of  a  systematic  course 
of  conduct,  would  be  adralHslblo  for  the 
purpose  of  showing  the  guilt.y  knowledge 
of  appellant  when  he  passeii  the  forged 
order  relied  upon  in  this  case.  People  v. 
Frank,  2S  Cal.  515;  People  v.  Gray,  66  Cal. 
270,  B  Pac.  Rep.  240:  2  Ruse.  Crimes,  p. 
4U4.  Let  the  judgment  and  order  be  af> 
firmed. 

We  concur:  De  Haven,  J.;  Harbison, 
J.;  Patkuson,  J.;  Sbarpstein,  J. 


3  Cal.  Unrep.  432 

First  Nat.  Bank  of  Santa  Monica  t. 

KowAiJHKY.    (No.  14,765.) 

(Supreme  Court  of  California.    Oct  12, 1891.) 

Appeal— Failcue  to  File  Tkanscript. 

An  appeal  will  be  dismissed  after  the  time 

allowed  for  nlicfir  a  transcript  has  elapsed.  If  no 

transcript  has   been   filed,  nor  attempt  made  to 

prepare  one,  and  no  sufflcient  excuse  is  offered 

for  failure  to  do  sa 


In  bank.  Appeal  from  supertor  court, 
Los  Angeles  county ;  Walter  Van  Dyke, 
Judge. 

Action  by  the  First  National  Bank  of 
Santa  Monica  against  H.   I.  Kowalsk.r 
Judgment    for   plaintiff.     Defendant   ap- 
peals.   Appeal  dismissed. 

A.  Conrey  &  Miller,  for  appellant.  H.  I, 
Kowalsky  for  respondeat. 

Pbr  Curiam.  Motion  to  dismiss  ap- 
peal. The  transcript  has  not  been  filed, 
nor  have  any  steps  been  taken  to  pre- 
pare a  transcript,  although  the  time  al- 
lowed for  that  purpose  has  fully  elapsed, 
and  no  sufflcient'excuse  is  offered  for  fail- 
ure to  comply  with  the  rule.  Appeal  dis- 
missed. 

91  Cal.  S38 


Palmdat.e  iRRioATiON  DiST.  et  al.  v 

Rathke  et  a/.     (No.  14,700.) 

(Supreme  Court  of  Calif  omia.    Oct.  U,  1891.) 

Appeal— Not  Taehn  is  Time— Estoppil. 

1.  The  running  of  the  10  days  within  which 
an  appeal  must  be  taken  under  Act  Cal.  March 
16,  1889,  (St.  1889.  p.  218,  §  6,)  in  a  proceeding  to 
determine  the  validity  of  the  organization  of  an 
irrigation  district,  and  orders  for  the  issuance  of 
bonds.  Is  not  affectod  by  the  fact  that  appellants 
had  no  notice  of  the  entry  of  the  Judgment,  since 
the  statute  does  not  require  such  notice. 

2.  A  stipulation  by  respondents  on  appeal 
that  the  transcript  is  correct,  and  that  the  appeal 
has  been  duly  perfected,  means  nothing  more  than 
that  the  papers  in  the  transcript  are  correct 
copies  of  the  record,  and  that  a  sufBclent  under- 
taking was  properly  filed  by  appellants,  and  does 
not  estop  them  to  ask  dismissal  of  the  appeal  if 
it  was  not  taken  in  time. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county;  J.  W.  MoKinley, 
Judge. 

Proceeding  by  the  Palmdale  Irrigation 
District  and  others  against  one  Rathke 
and  others.  Judgment  for  defendauts. 
Plaintiffs  appeal.    Appeal  dismissed. 

B.  H.  F.  Varleianil  Sfjeacer  G.  Millard, 
for  appellants.  Louts  Lnckel,  tor  re- 
spondents. 

Per  Curiam.  Motion  to  dismiss  ap- 
peal. This  Is  a  proceeding  under  the  act 
of  March  16,  18S9,  (St.  1»89,  p.  212,)  to  de- 
termine the  validity  of  the  organization 
of  an  irrigation  district,  and  certain  or- 
ders for  the  Issuance  of  bonds,  etc.  Judg- 
mentinfavor of  thedefeadants  waseutei-ed 
August  8,  1891.  and  notice  of  appeal 
therefrom  was  filed  and  served  August  21, 
following.  But  the  statute  (section  6,  p. 
213)  requires  that  the  appeal  in  this  class 
nf  cases  shall  be  taken  within  10  days  aft- 
er entry  of  judgment,  and  therefore  this 
appeal  was  not  taken  in  time.  Appel- 
luuts  admit  that  it  appears  from  the  rec- 
ord that  the  appeal  was  nut  taken  within 
10  days  after  the  entry  of  judgment,  but 
they  show  by  afadavit  that  they  had  no 
notice  of  such  entry  until  a  day  or  two  be- 
fore the  appeal  was  taken.  The  statute, 
however,  does  not  require  notice  of  tlie  en- 
try of  judgment  in  order  to  set  the  time 
for  appeal  running. 

Appellants  also  claim  that  respondents 
are  estopped  by  their  stipulation  to  the 
correctness  of  the  transcript,  and  that 
the  appeal  has  been  duly  perfected.    But 
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we  nnderBtand  this  Rtipulatlon  to  mean 
notbitiR  more  thou  tliat  the  papers  in  the 
transcript  are  correct  copies  of  the  record, 
and  that  a  suflicient  undertaking  was 
properly  filed  within  five  days  alter  no- 
tice of  appeal.  In  that  sense  it  does  not 
conflict  with  the  proof  afforded  by  the 
record  that  the  appeal  was  not  taken  in 
time  to  confer  Jurisdiction  upon  this  court 
to  review  the  judfrment  ol  tlie  superior 
court.    Appeal  dismissed. 


(»i  Cal.  B«)  

McTABNikHAN  et  al.  V.  Pike. 


(No.  14,209.) 


(Supreme  Court  of  Calif  omick,    Oct.  15, 1S91.) 

EjBCTMKrr— Pleadixo  — TiTLK— Entbt  of  Hnr- 
ERAL  Land. 

t.  In  ejectment,  a  portion  of  defendant's  an- 
iwer,  alleging  that  plaintiffs'  claim  of  title  arises 
from  a  pretended  entry  of  the  land  In  the  United 
States  land-oitlce  as  a  placer  mining  claim,  and 
•  certificate  of  purchase  based  thereon,  which 
they  induced  the  local  land-oOloeto  issue  to  them 
by  means  of  false  affidavits  and  testimony,  and 
that  defendant  had  filed  a  protest  against  the  al- 
lowance of  the  entry  In  the  general  land-olBce, 
is  properly  striclten  out,  since  it  does  not  show 
that  any  question  as  to  the  validity  of  plaintiffs' 
entry  and  purchase  was  then  pending  and  nnde- 
cidec  in  the  land-offlce. 

9.  The  fact  that  the  secretary  of  the  interior 
directed  a  hearing  and  determination  of  defend- 
ant's protest  against  plaintiffs'  entry  nine  months 
after  the  trial  of  the  ejectment  action  does  not 
render  the  striking  out  of  the  above  portion  of 
the  answer  erroneous,  since  the  action  of  the  sec- 
retary of  the  interior  could  not  have  been  antici- 
pated by  the  court. 

8.  Where  plaintiffs  in  ejectment  claim  title 
under  an  entry  and  purchase  of  the  land  from  the 
federal  government,  defendant  cannot  set  up  ti- 
tle in  himself  by  adverse  possession  before  plain- 
tiffs' entry,  since  tbe  statute  of  limitations  does 
not  run  against  the  federal  government. 

4.  Where  defendant  in  ejectment  for  min- 
eral land  allci^cs,  and  introduces  evidence  to 
prove,  adverse  possession  by  himself  at  the  time 
of  Its  location  by  plaintiffs,  who  claimed  under  a 
certificate  of  purchase  from  the  fednral  govern- 
ment pursuant  to  such  location,  a  failure  by  the 
court  to  find  as  to  such  adverse  possession  is  re- 
versible error,  since  Code  Civil  Proc.  Cal.  i  1925, 
which  renders  a  certificate  of  purchase  or  loca- 
tion of  land,  issued  by  the  federal  government, 
prima  fade  evidence  of  title  in  tbe  bolder,  also 
provides  that  such  evidence  may  be  overcome  by 
proof  that  at  tbe  time  of  the  location  the  land 
was  in  the  adverse  possession  of  the  adverse 
party. 

Commissi  oners'  decision.  Department  2. 
Appeal  from  superior  court,  Tuolumne 
county;  J   F.  Roo.ney,  Judge. 

Ejectment  by  Carroll  McTaruahan  and 
otiiers  ngatnst  Ward  C.  Pike.  From  a 
]ud(pni>nt  in  plaintiffs' layer  defendant  ap- 
peals.   Ri'versed. 

F.  P.  Otis,  for  appellant.  F.  W.  Street, 
for  respondents. 

In  bank. 

Beatty,  C.  J.  Justice  Garotjtte  is,  for 
the  purpose  of  a  decision  herein,  assigned 
to  department  2. 

Vanclibf,  C.  The  action  la  ejectment  to 
re<*oyer  possession  of  50  eusres  of  placer 
mineral  land,  described  by  legal  subdivis- 
ions uf  section  22,  township  2,  range  14 
N.,  M.  D.  M..  and  called  "Crystal  Spring 
Gravel  Placer  Mine,  "situate  In  the  county 
o{  Tuolumne.    The  complaint  la   in    the 


most  general  form,  alleging,  in  substance, 
that  plaintiffs  own  the  demanded  prem- 
ises, and  are  entitled  to  the  possession 
thereof,  and  that  defendant  is  wrongfully 
in  possession,  and  wrungfiiUy  withholds 
the  possession  from  the  plaintiffs.  Tbe 
nnsvrer  of  the  defendant  specially  denies 
each  allegation  ol  tbe  complaint,  except 
that  he  withholds  the  possession,  and  af- 
firmatlvely  alleges  that  defendant  is  en- 
titled to  the  possession  by  right  and  title 
derived  from  his  grantors,  who,  in  April. 
1873,  had  entered  and  paid  for  the  land  in 
the  United  States  land-office,  and  received 
acertilicate  of  purchase  therefor.  Further 
answering,  defendant  alleged  that  for 
more  than  7  years  last  past  he  had  been  in 
the  open,  continuous,  notorious,  exclo- 
sive,  peaceable,  and  adverse  possession  of 
the  demanded  premises  as  against  all  per- 
sons except  one  Wiggins,  who  was  a  ten- 
ant in  common  with  him,  and  especially 
as  against  the  plaintiffs;  and  further  al- 
leges that  he  and  his  gran  tors  and  tenants 
in  common  have  been  in  like  adverse  pos- 
session (or  more  than  15  years  last  past. 
In  the  seventh  division  of  his  answer  the 
defendant  alleges  as  a  further  defense, 
among  other  things,  substantially  that 
tbe  only  right  or  title  under  which  plain- 
tiffs claim  arises  from  "a  pretended  entry 
of  said  land  at  tbe  (Jnited  States  land- 
office"  as  a  placer  mining  claim,  which  en- 
try was  founded  upon  fraudulent  proceed- 
ings, and  false  testimony  and  affidavits  as 
to  having  posted  on  the  claims  the  plat 
and  notice  for  the  period  of  60  days,  and 
as  to  having  done  f5U0  worth  of  work,  as 
required  by  law.  "That,  wbea  atUd  at- 
tewpted  locations  were  mude,  all  of  said 
land  was,  and  lonir  prior  thereto  bad  been, 
and  DOW  is,  in  the  adverse,  often,  notori- 
ous, continuous,  exclusive,  and  peaceable 
possession  of  said  defendant;  and  tbat  said 
plaintiffs  and  applicants  well  knew  such 
to  be  tbe  ease."  That  the  register  and 
receiver  o(  the  land-office  were  deceived 
and  Imposed  upon  by  the  aforesaid  false 
affidavits  and  testimony,  and  were  there- 
by induced  to  issue  to  plaintiffs  the  cer- 
tificate of  purchase  under  which  they 
claim  the  land.  That  defendant,  by  bis 
attorney,  has  filed  in  tbe  general  land- 
office  at  Washington  a  protest  against 
tbe  allowance  of  said  entry  by  plalntitTs, 
in  which  is  set  forth  all  the  facts  showing 
the  invalidity  of  the  application  and  entry 
by  plaintiffs,  and  he  verily  believes  a  hear- 
ing will  be  granted  in  the  matter,  and  that 
said  entry  will  be  canceled.  On  motion  ot 
plaintiffs,  the  seventh  division  of  tbe  an- 
swer, except  thb  above  italiciied  quota- 
tion therefrom,  was  stricken  out  by  the 
court.  The  court  found  tbe  facts  as  fol- 
lows: "(1)  That  on  January  I,  1889.  the 
plaintiffs  were,  and  have  ever  since  contin- 
ued to  be,  the  owners  of  and  entitled  to 
the  possession  ot  all  that  certain  placer 
mining  claim, described  as  follows,  to-wit, 
[here  follows  the  description;]  (2)  that 
on  January  1,  18S9,  the  defendant  was, 
<ind  has  ever  since  continued  to  be,  in  pos- 
session of  a  portion  of  said  mining  claim, 
against  the  will  and  without  the  consent 
of  plaintiffs,  and  has  refused,  and  contin- 
ues to  refuse,  to  yield  possession  thereof 
to  plaintiffs;    (3)  that  defendant  has  no 
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title  to  Buid  mining  ilaiiri  or  any  portion 
thereof,  either  by  adverse  poRHeBslun  or 
otherwise,  and  has  no  rielit  to  the  posHee- 
aiou  thereof,  nor  to  the  poBHenalon  of  any 
portion  thereof."  ITpon  these  UndinKH 
juflRment  -was  rendered  In  favor  of  the 
plaintiffB  for  posseHnlon  of  the  land,  and 
costs;  from  which,  and  from  an  order  de- 
nying his  motion  for  a  new  trial,  the  de- 
fendant appeals. 

1.  It  is  contended  for  appellant  that  the 
court  erred  in  striidnK  oat  part  of  the  sev- 
enth division  of  defendant's  answer.  Per- 
haps this  point  wonld  be  Kood  il  the  sev- 
enth division  of  the  answer  had  stated 
facts  Bbowlnff  that  the  question  as  to  the 
validity  of  the  entry  in  the  land-office,  un- 
der which  the  plaintiffs  claim,  was  then 
pending  and  undecided ;  as  In  such  case  a 
very  serious  question  at  least  would  have 
been  raised  as  to  whether  the  certiorate 
of  purchase  issued  to  plaintiffs  should 
bave  l>een  considered  prima  facie  evidence 
of  title  under  section  1935  of  the  Code  of 
Civil  Procednre.i  Campbell  v.  Duckman, 
40  Cal.  862.  But  as  the  answer  does  not 
state  the  pendency  of  any  question  In  the 
land-office  as  to  the  validity  of  plaintiffs' 
certificate  of  purchase,  admitted  to  have 
been  issued  to  them,  nor  facts  from  which 
the  pendency  of  such  question  must  neces- 
sarily be  inferred,  I  think  the  court  did 
not  err  in  striking  ont  that  portion  of  it 
which  was  stricken  out. 

Counsel  refer  to  a  decision  of  the  secre- 
tary of  the  interior,  rendered  nine  months 
after  the  trial  of  this  cause,  directing  a 
hearing  and  determination  of  the  matter 
of  defendant's  protest  aiurainst  the  entry 
under  which  plaintiffs  claim,  and  HU8i)cnd- 
ing  that  entry  pending  the  inveatiKUtlon, 
and  also  din-cting,  in  a  certain  contingen- 
cy, a  readjuOlcaflon  of  the  matter  of  the 
cancellation  of  the  entry  under  which  de- 
fendant claims,  and  a  reinstatement  of  it. 
12  Dec.  Dep.  Int.  125.  But  nothing  of  this 
could  have  been  anticipated  by  the  court 
below. 

2.  It  is  claimed  that  the  third  Bnding  is 
not  Justified  by  the  evidence ;  but  bh  the 
statute  of  Umltathm  did  not  run  against 
the  government,  and  less  than  two  years 
intervened  between  the  date  of  plaintiffs' 
entry  and  the  commencement  of  this  ac- 
tion, the  finding  that  defendant  acquired 
"no  title  by  adverse  possession,"  whether 
a  fact  or  a  conclusion  of  law.  Is  correct. 
For  the  mere  purpose  of  proving  title  by 
prescription,  defendant's  alleged  adverse 
possession  before  plaintiffs  entered  and 
paid  for  the  land  counted  for  nothing. 

8.  It  is  further  claimed  that  the  decision 
is  against  law,  for  the  reason  that  the 
court  did  not  find  upon  all  the  material 

'This  section  provides:  "A  certificate  of  pur- 
chase or  of  location  of  any  lands  in  ibis  state, 
issued  or  made  in  pursuance  of  any  law  of  the 
United  States  or  of  this  state,  Is  primary  evl  - 
denoe  that  the  holder  or  asslKueo  of  suuh  ccrtifl- 
cste  is  the  owner  of  the  land  described  therein ; 
but  this  evidence  may  be  overcome  by  pi-oof  tbat 
at  the  time  of  the  location,  or  time  of  tiling  a 
pre-emption  claim  on  wtiicn  the  oertifloate  may 
nave  been  iasoed,  the  land  was  in  the  adverse 
possession  of  the  adverse  party,  or  those  under 
whom  he  claims,  or  tbat  the  adverse  party  is 
holding  the  land  for  mining  purpoaes,  * 
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iraoes  of  fact :  and  I  think  this  point  is 
well  taken.  There  was  no  other  evidence 
of  plaintiffs'  title  or  right  of  possession 
than  their  certificate  of  purchase,  dated 
May  28, 1R88,  the  eHect  of  which,  as  evi- 
dence in  this  action,  might  have  been  over- 
come "by  proof  that,  a  b  the  time  of  the 
location"  of  the  mining  claim  upon  which 
the  certificate  issued,  the  land  was  in  the 
advene  possession  of  the  defendant.  Code 
Civil  Proc.  §  1U25:  Witcher  v.  Conkllu.  84 
Cal.  600,  24  Pac.  Rep.  802,  and  caxes  there 
cited.  'This,  however.goes  on  the  assnmp- 
tion  that  section  1925  of  the  Code  of  Civil 
Procedure  applies  to  certificates  of  pur- 
chase of  mineral  land,  as  I  think  it  does, 
and  there  is  no  controversy  here  on  this 
point.  But  If  tbat  section  does  not  apply 
to  mineral  lands,  then  there  is  no  evidence 
to  sustain  the  first  finding,  since  it  is  by 
virtue  of  that  section  alone  that  certifi- 
cates of  sale  are  made  "primary  evidence" 
of  ownership,  ( Haven  v.  Haws, 63 Cal. 462:) 
and  the  result  would  be  that  appellant's 
point  that  the  first  finding  is  not  justified 
by  the  evidence  should  he  sustained.  The 
Hnswer,  as  above  shown,  raises  the  issue 
as  to  defendant's  adverse  possession  nt  the 
time  of  the  location  of  tbe  mining  claim 
upon  which  plaintiffs'  certificate  of  pur- 
chase was  Issued,  and  thence  until  the 
commeuccrnent  of  this  action,  and  there 
was  evidence  upon  that  issue  strongly 
tending  to  prove  such  adverse  possession ; 
yet  there  is  no  finding  upon  tbat  issue. 
The  third  finding,  that  defendant  "has  no 
title  by  adverse  possession, "  being  perfect- 
ly consistent  with  the  adverse  possession 
alleged,  does  not  touch  the  issue  as  to  the 
existence  of  such  adverse  pusaession.  The 
adverse  possession  miy  have  been  such  as 
contemplated  by  section  1025  of  the  Code 
of  Civil  Procedure.  aiHl  quite  sufficient  to 
overcome  the  evidence  afforded  by  plain- 
tiffs' certificate  of  purchase,  and  j'et  insuf- 
ficient to  prove  title  by  prescription,  for 
reasons  above  Indicated.  For  the  failure 
to  find  upon  this  issue  as  to  adverse  pos- 
session, I  think  the  Judgment  and  order 
should  be  reversed,  and  a  new  trial  granted. 

Weconcur:  Bei.cuer,C.;  Fitzoerai.d,  C. 

Per  Ct;RiAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and 
order  a  re  re  versed,  and  a  now  trial  granted. 


Ooz  et  al.  V.  Hayeb.s 


«4  Cal.  SZ 


(Supreme  Court  of  Calif omUL    July  25, 1888.) 

Dbbd— Description— Wh4t  Pbqpbrtt  Passes. 

A  land-owner,  bavingr  sold  28.2S  acres  of 
the  south-easterly  portion  of  a  certain  quarter 
section,  conveyed  to  another  person  "the  east 
one  hundred  acres  [of  the  quarter  section.]  com- 
mencing on  the  west  bank  of  the  F.  river,  and 
running  back  to  the  westward  far  enough  so  as  to 
contain  one  hundred  ncres,  and  so  as  to  comprise 
the  east  one  hundred  acres  [of  the  quarter  sec- 
tion,] excepting  therefrom  a  small  piece  of  land" 
previously  sold.  Held,  tbat  the  'leed  convoyed 
77.71  acres.    HcEbb,  J.,  dissenting. 


•This  case,  filed  July  8B,  1888,  is  nowpablUbed 
by  request,  with  otners,  in  order  tbat  the  Faciflo 
Rieporter  may  cover  all  caaea  in  volume  04,  Oftli- 
fornla  Reports, 
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In  bank.  Appeal  from  superior  conrt, 
Butte  county. 

Action  ol  ejectment  by  Thomas  Cox  and 
others  against  John  Hayes.  Jud^mentfor 
plaiutifts.    Defendant  appeals.    Reversed. 

/.  S.  Belcher,  for  appellant.  Reardaa  & 
Freer,  for  respondents. 

Boss,  J.  F.  R.  and  A.  O.  Larkin,  being 
the  owners  of  a  certain  quarter  section  of 
land,  conveyed  to  one  Campbell  a  small 
portion  of  it  taken  from  the  Bouth.«asterly 
part  of  the  quarter  section,  and  contain- 
ing 22.29  acres.  Afterwards  the  Larklns 
conveyed  to  one  Hudson,  and  Hudson  to 
the  plaintiffs,  "the  east  one  hundred  acres 
[of  the  quarter  section,]  commencing  on 
the  west  bank  of  the  Feather  river,  and 
running  back  to  the  westward  far  enough 
so  as  to  contain  one  hundred  acres,  and  so 
as  to  comprise  the  east  one  hundred  acres 
[of  the  quarter  section,]  excepting  there- 
from a  small  piece  of  land  sold  by  F.  R. 
and  A.  O.  Larkin  to  A.  W.  Campbell. "  If 
by  this  deed  100  acres  of  the  quarter  sec- 
tion were  conveyed,  the  judgment  should 
be  affirmed.  If,  on  the  other  hand,  from 
the  100  acres  mentioned  in  it  is  to  be  de- 
ducted the  tract  previously  conveyed  to 
Campbell,  the  judgment  must  be  reversed. 
The  language  of  the  deed  is  an  k  ward, 
but  we  think  its  true  construction  is  that 
it  convoys  the  east  100  acres,  etc.,  except- 
ing therefrom  the  22.29  acres  previously 
conveyed  to  Campbell.  In  other  words, 
that  the  deed  in  question  conveyed  77.71 
acres  only.  J  udgment  reversed,  and  cause 
remanded  for  a  new  trial. 

McKi.NSTRT,  Thornton,  Mtrick,  and 
Sharpbtein,  JJ.,  concurred.  McKeb,  J., 
dissented. 


M  Cal.  84 

Lyon  et  al.  v.  Crosby  et  alA 

(Sv/preme  Court  of  CcMfomia.    July  26, 1888. ) 
Insolvbsct — JuRisDioTiON— Meeting  ot  Credit- 

OR8. 

Whore,  on  i>etitloii  of  creditors,  the  court 
orders  a  person  to  show  oaose  why  be  should  not 
be  adjudged  insolvent,  and  the  person  appears 
with  attorney,  the  court  has  Jurisdiction  to  ad- 
judge him  insolvent,  without  waiting  for  a 
meeting  of  creditors. 

Department  2.  Appeal  from  district 
court,  Sacramento  county. 

Action  by  E.  Lyon  and  another  against 
C.  C.  Crosby,  sheriff,  and  another,  upon 
the  sheriff's  official  bond.  Judgment  for 
defendants.    Plaintiffs  appeal.    Affirmed. 

drove  L.  Johnson  and  U.  E.  Alexander, 
for  appellants.  Hale  <£  Cra^g-and  J.  M. 
Fulweiler,  for  respondents. 

Myrick,  .1.  Upon  receiving  the  petition 
of  three  creditors  of  Bryant,  the  debtor, 
the  court  made  an  order  that  Bryant 
show  cause  why  he  should  not  be  ad- 
judged an  Insolvent  debtor,  aiid  a  surren- 
der of  his  estate  be  made  for  the  benefit 
of  his  creditors.  On  the  return-day  of  the 
order   Bryant    appeared    In    person    and 

>This  case,  flled  July  26, 1833,  is  now  published 
by  request,  with  others,  in  order  that  the  Pacific 
lieporter  may  cover  all  oases  in  volome  01,  Cali- 
fornia Reports. 


with  counsel,  and,  after  hearing  state- 
ments and  admissions  made  by  him  and 
his  counsel,  the  court  adjudRed  him  an  in- 
solvent debtor,  and  ordered  that  all  pro- 
ceedings against  him  and  his  property  be 
stayed.  The  court  also  appointed  a  re- 
ceiver of  bis  property,  and  ordered  notice 
to  be  given  to  creditors  by  publication. 
At  this  point  in  the  history  of  the  case, 
the  sheriff,  Crosby,  who  had  previously 
attached  goods  of  Bryant  for  a  debt  due 
the  plalntins,  and  bad  advertised  a  sale 
under  execution,  turned  the  property  over 
to  the  receiver.  This  action  is  brought  to 
recover  of  the  sheriff  and  his  bondsmen 
the  value  ol  the  property  so  turned  over. 
We  are  of  opinion  that  the  court  bad  ju- 
risdiction to  adjudge  Bryant  an  insolvent 
in  an  involuntary  proceeding,  without 
waiting  for  the  meeting  of  creditors.  We 
think  the  evidence  sustains  the  flndings  of 
the  court  as  to  the  fraudulent  procure- 
ment of  the  attachment  and  obtaining 
the  judgment,  as  against  the  insolvent 
law.  Wesee  no  error  intherecord.  Judg- 
ment and  order  affirmed. 

Sharpbtbin   and   Thornton,   JJ.,  con* 
curred. 


MCaLl 

BoBWORTH  T.Webster,  Tax  Collector.* 

(Supreme  Court  of  Calif  omia.    July  2, 188S.) 

TAXATION — Assessment  RoU/— Mandaiids — 
Pleading. 

1.  The  words,  "To  all  owners  and  claimants, 
known  and  unknown,  in  A.  township, "  in  the 
heading  of  an  assessment  roll,  are  an  idlereoital, 
and  do  not  vitiate  the  assessment. 

2.  Where,  in  the  tabular  part  of  the  assess- 
ment roll,  under  the  heading  "Tax-Payer's  Name, " 
appear  the  words,  "Place,  Wilson,  Newman,  and 
others, "  the  assessment  is  invalid. 

8.  A  writ  of  mandate  will  not  issue  to  com- 
pel a  tax  colleotor  to  issue  a  oertiflcate  and  deed 
to  a  purchaser  at  a  tax-sale,  where  the  petition 
fails  to  aver  that  the  property  was  assessed,  that 
any  taxes  were  levied,  or  that  the  taxes  were  un- 
paid. 

Department  1. 

Application  for  writ  of  mand&mna  by 
William  Bosworth  against  James  A.  Web- 
ster, tax  collecter.    Denied. 

E.  A.  &  O.  E.  Lawrence,  for  petitioner. 

Myrick,  J.  This  is  an  application  for  a 
writ  of  mandate  that  the  respondent  issue 
to  petitioner  a  certificate  and  deed  of  cer- 
tain premises  alleged  to  have  been  pur- 
chased by  him  at  a  sale  for  unpaid  taxes. 

1.  As  to  the  taxes  for  1870-71.  The  bead- 
ing of  the  assessment  roll  reads:  "Assess- 
ment of  property  for  the  fiscal  year  ending 
April  1,1871.  Toall  owners  and  claimants, 
known  and  unknown,  in  Alameda  town- 
ship." In  San  Francisco  v.  Phelan,  61  Oal. 
619,  we  held  that  this  recital  In  the  heading 
was  an  Idle  recital,  which  did  not  vitiate 
the  assessment.  In  the  tabular partof  the 
asnessment  roll,  under  the  heading  "Tax- 
Payer's  Name,  "are  the  words,  "Place,  Wil- 
son, Newman,  and  others."  This  places 
the  assessment   within   Hearst  T.  Egf^le- 

>This  case,  filed  July  2,  1888,  is  now  published 
by  request,  with  others,  in  order  that  the  Pacifio 
Reporter  may  cover  all  cases  in  volume  01,  Cali- 
fornia Reports. 
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stone,  55  Cal.  365,  and  Brady  v.  Uowden, 
59  Cal.  51.  A  certlflcate  and  deed,  based 
on  Buch  an  ai^Bessnient,  (or,  rather,  alleged 
asHeBsinent,.!  would  convey  no  title,  and 
the  isuuauce  thereof  would  be  vain ;  there- 
fore the  application  of  the  petitioner  in 
denied  as  to  the  certificate  and  deed  based 
on  the  alleged  assessment  for  1S70-71. 

2.  As  to  the  petition,  so  far  as  it  relates 
to  taxes  for  the  year  1K77-78,  there  is  no 
averment  that  the  property  referred  to 
was  assessed  for  taxes,  nor  that  any 
taxes  were  levied,  or  that  taxes  were  on- 
paid.    Application  dented. 

Sharpstkin,  J.,  and  Thornton,  J.,  con- 
curred. 

M  Cal.  a  

Low  et  &1.  V.  McCallan  et  alA 
(SupreiM  Cowrt  of  Calif  omia.    July  a,  1888.) 
Kstr  Tbial  —  AMENSMzyT  of  Btatbbibnt  ok  Mo- 
tion— ^EtIDENCR — BOFPICIBIIOT. 

1.  The  fact  the  trial  court  allowed  a  party  to 
amend  his  statement  on  motion  for  a  new  trial  is 
not  error  where  It  does  not  appear  that  the  other 
party  was  iniured  thereby. 

2.  An  order  granting  a  new  trial  on  the  ground 
of  the  insufflciencyof  the  evidence  to  support  the 
finding  will  not  be  reversed  where  no  error  ap- 
pears from  the  record,  and  the  evidence  is  con- 
flicting. 

Department  2.  Appeal  from  superior 
court,  Butte  county. 

Action  by  F.  F.  Low  and  another 
against  Ellen  McCallan  and  another.  Ver- 
dict lor  plaintiffs.  New  trial  granted. 
Plaintiffs  appeal.    Affirmed. 

Reardan  &  Freer,  for  appellants.  Gray 
A  Sexton  and  Chas.  P.  Lutt,  for  respond- 
ents. 

Mtrick,  J.  1.  When  thedefendants*  mo- 
tion for  a  new  trial  came  on  for  hearing  in 
the  court  below,  the  court  permitted  the 
defendants  (respondents  here)  to  amend 
their  statement  by  adding  and  Inserting 
the  words  "or  predecessors"  after  the 
word  "grantors,"  In  specillcation  1.  We 
do  not  see  that  any  Injury  resulted  to  the 
plaintiffs. 

2.  It  was  material  whether  the  land  be- 
tween the  ditch  of  plaintiffs  and  the  build- 
ing of  the  defendant  McCallan  had  ever 
been  located  as  a  portion  of  a  mining 
claim,  and, if  so  located,  \vhether  an  aban- 
donment had  occurred.  The  court  grant- 
ed the  new  trial  on  the  sole  ground  that 
the  evidence  did  not  establish  the  fact 
that  the  premises  had,  prior  to  the  year 
186S,  been  located  and  appropriated  as  a 
mining  claim ;  or,  if  so  located  and  appro- 
priated, that  plaintiffs  had  succeeded  to 
the  rights  of  the  locators.  We  do  not 
find,  from  an  examination  of  the  evidence, 
that  the  court  committed  an  error  in  so 
holding.  As  to  abandonment  in  fact, 
whether  properly  located  or  not,  the  evi- 
dence, in  the  most  favorable  aspect  for 
X)la1ntitrB,  is  conflicting.  The  order  is 
affirmed. 

SHARPBTBaN  and  Thornton.  JJ.,  cou- 
cnrred. 

>This  case,  filed  July  2.  18S3,  is  now  published 
by  request,  with  others,  in  order  that  the  Pacific 
Risporter  may  cover  all  cases  in  volume  tU,  Cali- 
fornia Reports. 


Butler  v.  Austin. ■ 


78'/ 
MCal.  S 


(<Suprem«  Court  cf  CcUtfomia.    July  8, 1883.) 
Tbcsts — ^AooonirriNa  bv  Trustbes — ^Intebbbt. 

1.  Wbere  a  trustee  held  certain  moneys  on 
condition  that  he  would  pay  interest  thereon  at 
the  rate  of  1}4  per  cent,  per  month  after  demand, 
and,  in  an  action  for  an  accounting,  no  demand 
was  found,  it  was  error  to  compute  interest  at 
that  rate. 

2.  In  an  action  for  an  accounting,  the  trustee 
should  not  be  charged  with  the  principal  or  In- 
terest of  sums  received  by  him  after  the  filing  of 
the  complaint,  where  no  amended  or  sapplemental 
oomplalnt  was  filed. 

3.  It  was  error  to  charge  the  trustee  with 
sums  paid  to  discharge  a  debt  which,  unless  con- 
nected with  the  trust,  was  barred  by  limitations, 
where  no  such  connection  appears. 

Department  2.  Appeal  from  district 
court,  twelfth  judicial  district. 

Action  for  an  accounting  by  C.  C.  Butler 
against  F.  B.  Austin.  Judgment  for  de- 
fendant.   Plaintiff  app<>als.    Reversed. 

L.  Quint  and  Wilson  &  Wilson,  ior  appel- 
lant. £!.  Kiricpatrlck  and  Jolia  P.  Hoge, 
for  respondent. 

Mtrick,  J.  The  plaintIO  alleged  In  bis 
complaint  that  defendant  was  Indebted  to 
taim  as  a  balance  for  moneys  paid  out 
and  expended  In  the  sum  (if  $2,4»4.32,  and 
asked  that  an  accounting  be  had.  This 
complaint  was  filed  October  7,  1875.  On 
the  19th  of  October,  1877,  the  defendant 
filed  his  answer,  which  set  up  several  mat- 
ters by  way  of  counter-claim,  and  alleged 
that  plaintiff  was  Indebted  to  defendant 
in  large  sums  of  money,  for  principal  and 
interest.  This  pleading  seems  to  have 
been  regarded  by  the  parties  as  a  cross- 
complaint,  and  was  demurred  to  by  the 
plaintiff.  The  demurrer  was  overruled. 
By  stipulation,  the  case  was  referred  to 
a  referee,  with  instructions  to  take  the 
testimony  and  report  the  same,  together 
with  the  findings  of  fact.  On  the  27th  of 
October,  1879,  the  referee  made  his  report. 
In  which  he  stated  the  aggregate  amount 
held  In  trust  by  plaintiff  for  defendant  to 
be  $22,960.57,  and  the  aggregate  amount 
paid  by  plaintiff  for  account  of  defondaut 
$252.71.  .ludgraent  was  thereupon  ren- 
derad  tor  defendant  and  against  plaintiff 
for  $22,707.76. 

1.  Theinstrumentinwritlngexecuted  by 
plaintiff  to  defendant,  by  the  terms  of 
which  he  was  to  account  for  and  pay  to 
defendant  the  moneys  therein  specified, 
provided  for  the  payment  of  interest  at 
the  rate  of  1%  per  cent,  per  month  after 
demand.  No  dnraand  was  found;  there- 
fore it  was  error  to  compute  interest  at 
that  rate. 

2.  The  cross-complaint  was  filed  Octo- 
ber 19, 1877.  The  report  of  the  referee  was 
filed  October  27, 1879.  The  referee  heard 
evidence  of  and  charged  the  plaintiff  with 
amounts  received  between  those  dates. 
This  was  error,  there  being  no  amended 
or  supplemental  cross-complaint.  The 
plaintiff  was  called  upon  to  meet  only 
the  transactions  occurring  prior  to  Octo- 
ber 19, 1877. 

•This  case,  filed  July  8,  1883,  is  now  published 
by  request,  with  others,  in  order  that  the  Pacific 
Reporter  may  cover  all  cases  in  volume  61,  CaU- 
(ornia  Reports. 
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8.  The  referee  olIovTcd  to  the  defendant 
computations  of  interest  on  amoantf  re- 
ceived by  plaintiff  after  tlie  filing  of  the 
croBS-cumplalnt.    This  also  was  error. 

4.  It  does  not  appear  from  the  flndlnj3:B 
that  either  of  the  sums  paid  to  Lloyd 
Baldwin  and  In  satlslactlon  otttaejadg 
Dient  in  Va^sault  t.  Austin  was  In  any 
connected  with  the  relations  of  trust  ex- 
isting between  the  parties  or  the  accounts 
thereof.  If  nut  so  related,  they  would  be 
barred  by  the  statute  of  limitations. 

5.  The  referee  charged  the  plaintiff  with 
$.'598  (and  interest  thereon)  re«;elved  by 
him  in  1879  from  the  San  Francisco  &  Point 
Lobos  Road  Company.  There  was  no 
pleading  to  Justify  this. 

6.  The  refereo  allowed  the  defendant  and 
charged  the  plaintiff  with  rents  received 
after  the  trial. 

For  these  reasons  the  judgment  and  or- 
der are  reversed,  and  the  cause  is  remand- 
ed for  a  new  trial. 

Thohnton  and  Siiakpbtbin,  JJ.,  con- 
curred. 

64  Cal.  5 

Canavan  v.  Ghay  et  hIA 

{Supreme  Court  of  CaWomia.  July  20, 1883.) 
Forcible  Entry— Whbx  Lies— Tkespass. 
Code  Civil  Proc.  Cal.  8  1159,  provides  that 
"every  person  la  guilty  of  a  forcible  entry  who 
either,  (1)  by  breaking  open  doors,  windows,  or 
other  parts  of  a  house,  or  by  any  kind  of  violence 
or  circumstance  of  terror,  enters  upon  or  into 
any  real  property;  or  (2)  who,  after  entering 
peaceably  upon  real  property,  turns  out  by  force, 
threats,  or  menacing  conduct  the  party  in  pos- 
session. "  Held,  that  a  person  in  the  wrongful 
possession  of  real  property  cannot  maintain  tres- 
pass against  the  owner,  who  has  the  right  to  pos- 
session, but  makes  a  forcible  entry,  since  the 
remedy  provided  by  the  statute  is  exclusive. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco. 

Action  by  Jane  Canavun  againct  Ham- 
ilton W.  Gray  and  others  in  trespass. 
Judgment  for  plaintiff.  Defendants  ap- 
peal.   Reversed. 

Willlutn  Reude  and  B.  S.  Brooks,  for  ap- 
pellants.   M.  V.  H&ssett,  for  respondent. 

Sharpbtei.v,  J.  On  the  19th  day  of  Au- 
gust, 1875,  James  Canavan,  who  was  then 
the  husband  of  the  plaintiff,  was  the  lessee 
and  in  the  possession  of  the  50-v'ara  lot 
on  the  south-east  comer  of  Tlilrd  and 
Brannau  streets,  in  San  Francisco,  and 
was  the  owner  of  all  the  frame  buildings 
thereon;  and  on  that  day  he  assigned 
said  lease  and  sold  said  buildings  to  the 
defendant  H.  W.  Gray.  Ou  the  same  day 
he  signed  and  delivered  to  said  Gray  an 
instrument  in  writing,  of  which  the  fol- 
lowing is  a  copy:  "This  is  to  certify  thai 
I  have  rented  four  rooms,  upper  story, 
south-east  coi-ner  Third  and  Brannan 
streets,  at  ($20)  twenty  dollars  per 
month:  and  I  hereby  agree  to  deliver  up 
possession  of  the  said  rooms  upon  re- 
ceipt of  ten  days'  notice,  said  notice  to 
take  effect  from  13th  day  of  August,  1876." 

'This  case,  filed  July  20, 1888,  is  now  published 
by  request,  with  others,  in  order  that  the  Pacific 
lieporter  may  cover  all  cases  iu  volume  04,  Cali- 
fornia Reports. 


On  the  20th  of  September.  1875,  said  Gray 
commenced  an  action  against  said  James 
Canavan  for  the  possession  of  said  prem- 
ises, and  on  the  27tb  of  the  same  month 
Canavan  went  away,  leaving  his  family, 
including  hU  wife,  the  plaintiff  herein,  in 
said  rooms.  He  has  never  occupied  said 
rooms  since.  But  tlie  plaintiff  has  con- 
tinued to  occupy  them  without  paying 
any  rent  for  the  use  and  occupation  there- 
of. On  the  5th  day  of  .\prll,  1879,  some 
persons,  who  had  been  employed  by  said 
3ray  for  that  purpose,  unroofed  the  house 
containing  said  rooms,  and,  by  so  doing, 
damaged  tha  personal  property  of  the 
plaintiff  herein,  and  this  action  was 
brought  to  recover  the  damages  which 
the  plaintiff  thereby  sustained.  Upon 
these  and  other  facts  which  do  notchange 
the  legal  aspect  of  the  case,  a  verdict  was 
rendered  in  favor  of  the  plaintill  forf  l.iMK). 
A  motion  for  a  new  trial  was  made  by  the 
defendants,  and  denied  by  the  court,  on 
condition  that  the  plaintiff  should  remit 
$2.50  of  the  damages,  which  she  did.  The 
appeal  is  from  that  order  and  the  Judg- 
ment. The  vital  question  Is,  can  the 
plaintiff,  upon  these  facts,  maintain  an  ac- 
tion of  trespass  against  the  defendant? 
Upon  that  question  the  cases  are  conflict- 
ing, and  we  shall  not  attempt  to  enumer- 
ate them  on  the  one  side  or  the  other,  but 
will  briefly  examine  the  grounds  upon 
which  the  opinions  pro  and  con  are  bused. 
Ail  agree  that  at  common  law  the  ])lain- 
tlB  could  not,  upon  the  facts  disclosed  by 
this  record,  maintain  any  action  what- 
ever againHt  the  defendants.  It  is  also 
conceUi^d  that  the  only  change  which  has 
bern  mude  In  the  law  relating  to  this  sub- 
ject is  that  made  by  the  statute,  which  in 
this  state,  as  in  many  othera,  provides  a 
summary  remedy  for  forcible  eutry  upon  or 
into  any  real  property.  It  is  only  as  to 
tlie  extent  of  the  change  wrought  by  this 
statute  that  there  is  any  diffei-ence  of  opin- 
ion. The  insistence  on  one  side  is  that 
"the  statute  of  forci<)le  entry  and  detain- 
er, not  in  terms,  but  by  necessary  con- 
struction, forbids  a  forcible  entry,  even  by 
the  owner,  upon  the  actual  possession  of 
anotlier.  Such  entry  is  tlierelore  unlaw- 
ful. If  unlawful,  it  is  a  trespass,  and  an 
action  for  the  trespass  must  necessarily 
lie. "    Reeder  v.  PnrUy,  41  111.  279. 

On  the  other  side  it  Is  urged  that  the 
remedy  given  by  the  statute  is  exclusive. 
In  this  state  the  plaintiff,  in  an  action  of 
forcible  entry,  may  recover  the  damages 
occasioned  thereby,  together  with  a  judg- 
ment for  the  restitution  of  the  premises. 

The  rule  of  the  common  law,  that  stat- 
utes in  derogation  thereof  are  to  be  strict- 
ly construed,  has  no  application  to  the 
Code  of  Civil  Procedure,  but  it  establishes 
the  la  wot  this  state  respecting  the  subjects 
to  which  It  relates,  and  its  provisions 
and  all  proceedings  under  it  are  to  be 
liberally  construed,  with  a  view  to  effect 
its  objects  and  to  promote  jastlce.  Code 
Civil  Proc.  §  4.  An  action  of  forciblefntry 
would  be  a  proceeding  under  the  Code, 
and  its  provisions  relating  to  that  sub- 
ject, in  such  a  proceeding,  would  have  to 
be  liberally  construed.  The  Code  baa  es- 
tablished the  law  of  the  state  respecting 
that  subject.    It  has  provided  a  remedy 
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and  prescribed  a  course  of  procedure  in 
raaea  ul  forcible  entry.  And  all  statutes, 
laws,  or  rules  on  that  subject  heretofore 
enforced  in  thitj  state,  whether  consistent 
or  not  with  the  provisions  of  the  Code  on 
the  same  subject,  are  repealed  and  abro- 
gated. Id.  §18.  It  Is  doubtless  the  duty 
of  courts,  in  actions  of  forcible  entry, 
to  construe  the  provisions  of  the  Code  re- 
lating tothat  subject  so  as  to  suppress  the 
mischief  and  advance  the  remedy;  that 
Is,  the  remedy  given  by  the  statute.  The 
legislature  has  provided  a  remedy  tor  for- 
cible entry,  no  matter  by  whom  made. 
But  it  has  provided  only  one  remedy.  Be- 
fore there  was  any  legislation  on  the  sub- 
ject, a  person  in  the  actual  rightful  or 
wrongful  possession  of  real  estate  could 
maintuin  trespass  against  any  one,  not 
having  a  right  to  enter,  for  a  forcible  en- 
try uiion  It.  A  person  In  the  wrongful 
possession  could  not  maintain  an  action 
against  the  owner,  having  a  right  to  en- 
ter, for  a  forcible  entry  But  the  statute 
gives  a  person,  even  in  the  wrongful  pos- 
session, a  right  of  action,  and  prescribes 
its  form,  against  the  owner  bavinga  right 
to  enter,  if  he  make  a  forcible  entry.  Nei- 
ther expressly  nor  by  necessary  implica- 
tion does  the  statute  give  to  a  person  in 
the  wrongful  possession  the  right  to 
maintain  any  other  than  the  action  of 
forcible  entry  when  such  entry  Is  made  by 
the  owner,  having  tha  right  to  enter.i 
The  legislature  has  provided  a  particu- 
lar remefly  for  a  foitible  entry  made  under 
such  circu'iistanctis,  but  we  are  unable  to 
see  upon  what  principle  it  can  be  held  that 
another  and  different  remedy,  and  one 
which  did  not  exist  at  common  law,  and 
is  not  given  by  statute,  is  equally  availa- 
ble In  such  a  case.  That  the  legislature, 
by  giving  a  person  In  the  wrongful  pos- 
session of  the  real  estate  of  another  the 
right  to  bring  an  action  of  forcible  entry 
against  liini  forenterlng  forcibly  upon  that 
which  he  had  a  right  to  enter  upon.  Im- 
pliedly gives  a  right  to  maiotnln  trespass 
in  such  a  case,  is,  at  best,  a  very  doubtful 
implication,  and  the  rules  of  the  common 
law  are  not  to  be  changed  by  doubtful  im- 
plication.    Wilbur  V   Crane,  13  Pick.  2S4. 

As  the  evidence  shows  that  the  premises 
upon  which  the  alleged  trespasses  were 
ciinimitted  were  owned  by  the  defendant 
H.  W.  Gray,  and  that  he  was  entitled  to 
the  immediate  possession  of  the  same, 
and  that  the  plaintiff  was  in  the  wrongful 
possession  thereof,  the  defendants'  motion 
for  a  new  trial  should  have  been  granted 
on  the  ground  that  the  evidence  was  insuf- 
flclent  to  Justify  the  verdict.  The  case 
was  tried  upon  what  we  deem  to  be  an  er- 
roneous theory,  and  the  errors  committed 
by  the  court,  in  the  course  of  the  trial, 
are  attributable  to  that  fact.  If  tlie  theo- 
ry upon  which  the  case  was  tried  bad  been 
the  correttt  one,  none  of  the  exceptions 

>  Code  Civil  Froc.  Cal.  S  1159,  provides  that 
"every  person  is  gniilty  of  a  forcible  entry  vrho 
either,  (1)  by  breaking  open  doors,  windows,  or 
other  parts  of  a  house,  or  by  any  kind  of  violence 
or  circumstance  of  terror,  enters  upon  or  into 
any  real  property;  or  (2)  who,  alter  entering 
peaceably  upon  real  property,  turns  out  by  force, 
threats,  or  meAaoing  conduct  the  party  In  posses- 
sion." 


could  be  sustained.  It  Is  therefore  unnec- 
essary to  dwell  further  upon  them.  Judg- 
ment and  order  reversed. 

Thor.nton  and  Mtkice,  JJ.,  concarred. 
Hearing  in  bank  denied. 


Sharp  v.  Dye.« 
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(Supreme  Court  of  California.  July  90, 1888.) 

Lbtibbs  of  Admijhstkation — Pbbsobibbd  Fobi> 
— Seal  op  thk  Court. 
Code  Civil  Froo.  Cal.  i  186S,  provides  that 
letters  of  administration  must  be  signed  by  the 
clerk  under  the  seal  of  the  court,  and  "substan- 
tially"  in  the  following  form :  "State  of  Califor- 
nia, county  or  city  and  county  of  — — .  C.  D. 
is  hereby  appointed  administrator  of  the  estate 
of  A.  B.,  deceased.  [Seal.]  Witness:  G.  H., 
clerk  ot  the  superior  oonrt  of  the  county  or  city 

and  county  of ,  with  the  seal  thereof  affixed, 

the day  of ,  A.  D.  18—.    By  order  of 

the  oourt.  G.  H.,  Clerk."  ClvU  Code,  S  1«28, 
provides  that  a  corporate  or  official  seal  may  be 
afflzed  to  an  instrument  by  a  mere  impression  on 
the  paper  or  other  material  on  which  such  in- 
strument is  written.  Held,  that  letters  of  ad- 
ministration commencing,  "State  of  Califomia, 
county  of  Sacramento — ss. :  S.  D.  is  hereby  ap- 
pointed administrator  of  the  estate  of  J.  W.  S., 
deceased;"  followed  by  the  attestation  clause; 
then  the  oath  of  office,  with  jurat:  after  which 
the  seal  of  the  court  was  affixed  to  the  left  of  the 
signature  of  the  clerk, — are  not  subject  to  an  ob- 
jection that  the  seal  of  the  court  is  not  affixed  in 
the  place  indicated  in  the  prescribed  form,  since 
it  is  not  material  that  the  seal  should  be  affixed 
at  the  place  indicated  in  the  form. 

Department  2.  Appeal  from  superior 
court,  Sacramento  county. 

Action  by  J.  S.  Sharp  against  Sperry 
Dye,  administrator,  for  the  revocation  of 
letters  of  administratioD,  and  for  the  issu- 
ance of  special  letters.  .Tudgment  for 
plaintiff.    Defendant  appeals.    Reversed. 

L.  S.  Toylor,  for  appellant.  Elwood 
Bruaer,  for  respondent. 

Per  Curiam.  Letters  of  administration 
must  be  signed  by  the  clerk  under  the  seal 
ot  the  court,  and  substantially  in  the  fol- 
lowing form  :  "State  of  California, county 
or  city  and  county  ot .  0.  D.  Is  here- 
by appointed  administrator  ot  the  estate 
of  A.  B.,  deceased.  [Seal.]  Witness:  Q. 
H .,  clerk  of  the  superior  court  of  the  coun- 
ty or  city  and  county  ot ,  with  the 

seal  thereof  affixed  the dayot , 

A.  D.,  18—.  By  order  of  the  court.  O.  H., 
Clerk."  Code  Civil  Proc.§  1362.  The  docu- 
ment to  which  our  attention  Is  directed  is 
in  the  form  above  prescribed,  except  that 
the  seal  is  not  affixed  between  the  princi- 
pal and  attestation  clauses,  but  is  affixed 
at  the  bottom  of  the  page  whifh  contains 
said  clauses,  and  to  the  left  of  the  signa- 
ture of  the  clerk  to  the  jurat  of  the  admin- 
istrator's oath  of  office.  On  the  argument 
a  paper  was  exhibited  to  the  court,  by 
consent  of  counsel  on  both  sides,  as  n 
fiic-slmile  ot  the  paper  under  which  appel- 
lant claims  to  have  been  appointed  admin- 
istrator. It  commences:  "State  of  Cali- 
fornia, county  ot  Sacramento— SB. :    Sper- 

'This  case.flled  July  ao,  1888,  is  now  published 
by  request,  with  others,  in  order  that  the  Paciiio 
Reporter  may  cover  all  cases  Is  volume  fH,  Cali- 
fornia Reportik 
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ry  Dye  Is  hereby  appointed  administrator 
of  the  estate  of  John  W.  Sharp,  deceased." 
Next  follows  the  attestation  clause;  then 
the  oath  of  office,  with  the  iurat.  and  then 
the  seal  of  the  court  affixed  to  the  left  of 
the  signature  of  the  clerk.  It  is  contended 
by  respondent's  counsel  that  these  are  not 
"  letters  of  administration, "  because  the 
seal  of  the  court  Is  not  affixed  at  the  place 
indicated  in  the  form  prescribed  bv  the 
Code  above  cited.  But  the  Code  onlv  re- 
quires that  they  shall  be  substantially  in 
fhat  form  ;  that  is,  essentially,  by  Includ 
lUK  the  material  or  essential  part.  And  U 
is  nut  material  or  essential  that  the  seal 
should  be  affixed  at  the  place  Indicated  In 
the  form,  unless  the  fact  of  a  place  belriR 
so  Indicated  makes  the  afflxinK  of  it  at 
that  particularplacematerial  or  eusential. 
Bat  that  would  be  to  so  construe  the  law 
as  to  rnquire  a  literal,  where  It  expressly 
requires  only  a  substantial,  compliaace 
with  the  form  prescribed.  The  Civil  Code 
provides  that  "a  corporate  or  official  seal 
maybe  affixed  to  an  instrument  by  a  mere 
Impression  upon  the  paper  or  other  ma- 
terial on  ^-hlch  such  instrument  Is  writ- 
ten." Civil  Code.  §  1628.  It  wa.s  not  nec- 
essary to  attlx  a  seal  of  the  court  to  any 
other  matter  contained  on  the  sheet  or 
page  upon  which  the  letters  of  administra- 
tion were  written,  but  It  was  necessary  to 
affix  one  to  said  letters,  and  we  think,  un- 
der the  circumstances,  chat  the  affixing  of 
a  seal  upon  the  pa  per  on  which  said  letters 
were  written  was  a  substantial  compli- 
ance with  the  law.    Order  reversed. 


Wallace  et  al.  v.  Owsley. 
(Supreine  Court  of  Hfontann.  Oct.  12, 1891.) 
CnAXOE  OF  Vence — Wbkn  Graxted. 
Code  Civil  Proo.  Mont  §  59,  provides  that 
an  action  shall  be  tried  in  the  county  in  which 
defendant  resides  at  the  commencement  of  the 
action,  or  where  plaintiff  resides  and  defendant 
may  be  found.  Actions  on  contract  may  be  tried 
lu  the  county  in  which  the  contract  was  to  be 
performed,  sub}oct  to  the  power  of  the  court  to 
(thanKe  the  place  of  trial  as  provided  in  the  act. 
Section  62  provides  that  the  court  may  for  good 
cause  cnange  the  place  of  trial  when  the  county 
designated  in  the  complaint  Is  not  the  proper 
county,  when  the  convenience  of  witnesses  and 
the  ends  of  justice  would  bo  promoted  by  the 
change.  Held,  that  where  tbo  complaint,  in 
an  action  for  goods  sold,  merely  alleged  that 
plaintiffs  were  doing  business  in  the  county  wheio 
the  action  was  brou>;ht,  and  made  no  mention  of 
where  the  contract  was  to  bo  performed,  and  a 
motion  for  change  of  venue  was  made  bcl'oro  an- 
swer on  an  affidavit  that  defendant  was  a  resi- 
dent of  another  county,  the  change  should  have 
boon  granted,  though  there  were  counter-affidavits 
ns  to  where  the  contract  was  to  be  performed, 
and  plaintiff  made  affidavit  that  it  would  be  for 
the  convenience  of  witnesses  to  have  the  action 
tried  in  the  county  where  it  was  commenced,  as 
u  motion  for  change  on  account  of  convenience 
cannot  be  made  until  after  answer,  and  the  fact 
that  the  contract  was  to  be  performed  in  the 
county  where  the  action  was  brought  could  not 
be  shown,  it  not  being  shown  by  the  pleadings 
when  defendant  appeared. 

Appeal  from  district  court,  Lewis  and 
Clnrke  county  ;  William  H.  Hunt,  Judge. 

Action  by  P.  R.  Wallace  and  others 
against  William  Owsley  for  goods  sold. 
From  an  order  denying  defendant's  mo- 


tion for  change  of  venue,  defendant  ap- 
peals.   Reversed. 
Word  d  Smith,  for  appellant. 

Blake,  C.  J.  This  action  was  com- 
menced March  9, 1891,  in  the  district  court 
of  the  first  judicial  district,  in  and  for 
the  county  of  Lewis  and  Clarke;  and  the 
complaint  alleges  that  the  nlaintiffs  are, 
and  at  the  times  mentioned  were,  doing 
business  in  Helena,  in  said  county,  and 
that  they  sold  in  December,  1889,  goods, 
wares,  and  merchandise  to  the  defendant. 
The  summons  was  served  personally 
March  23,  1891,  in  the  county  of  Silver 
Bow,  upon  the  defendant,  who  appeared 
in  the  court  below  and  filed  a  demurrer, 
and  also  a  motion  for  a  change  of  the 
olace  of  trial.  tof?ether  with  his  affldsiv^t 
in  its  support.  The  following  recital  in 
this  affidavit  is  not  controverted:  "That 
he  [the  defendant]  is  now,  and  was  at  the 
time  of  the  commencement  of  this  action, 
a  resident  ol  Silver  Bow  county,  state  of 
Montana,  and  has  resided  for  many  years 
in  the  said  Silver  Bow  county,  and  that 
he  is  not,  and  has  never  been,  a  resident 
of  the  county  of  Lewis  and  Clarke. "  The 
affidavit  further  states  that  the  contract 
referred  to  In  the  complaint  "was  to 
have  been  executed  and  performed  in  the 
county  ol  Silver  Bow,"  The  plaintiffs 
filed  an  affidavit  which  says  that  the  con- 
tract "  was  to  be  wholly  performed  with- 
in the  county  of  Lewis  and  Clarke;  •  •  • 
that  the  plalntiffB  will  have  several  wit- 
nesses on  the  trial  of  said  case,  all  of  which 
witnesses  reside  within  the  county  of 
Lewis  and  Clarke,  •  •  •  nnd  theircon- 
venipuce  will  be  much  greater  served  by 
said  cause  being  tried  In  the  county  of 
Lewis  and  Clarke." 

The  court  made,  Jane  1, 1891,  the  follow- 
ing orders,  and  overruled  the  motion  for 
a  change  of  venne,  "  without  prejudice  to 
renew  motion  when  answer  is  filed,  "and 
hIhu  overruled  the  demurrer  and  granted 
the  defendant  20  days  in  which  to  plead. 
Did  the  court  err  in  this  ruling  upon  the 
motion?  The  provisions  of  the  (\»de  of 
Civil  Procedure  which  ai-e  applicable  to 
this  question  are  clothed  in  this  language: 
"In  all  other  cases  the  action  shall  be  tried 
in  the  county  In  which  the  defendants,  or 
any  of  them,  may  reside  at  the  eoni- 
menrpment  of  the  action,  or  whore  the 
plaintiff  resides,  and  the  defendants,  or 
any  of  theni,  may  i)e  found.  •  •  •  Ac- 
tions npcm  contract  may  be  tried  in  the 
county  In  which  the  contract  was  to  be 
performed,  •  »  •  subject,  however,  to 
the  power  ol  the  court  to  change  theplacft 
of  trial  as  provided  in  this  act."  Code 
Civil  Proc.  §  59.  "The  courtmay.on  good 
cause   shown,   change    the  place  (»f  trial 

•  •  •  wlien  the  county  designated  in 
the  complaint  Is  not   the  proper  county, 

•  •  •  when  the  convenience  ol  wit- 
nesses and  the  ends  of  justice  would  Ite 
promoted  by  the  change."  Code  Civil 
Proc.  §  62.  The  comiilaint  does  not  con- 
tain any  allegation  concerning  the  place 
where  the  contract  was  to  be  performed, 
and  the  affidavits  upon  the  subject  arc  con- 
flicting. The  riglit  of  the  appellant  to  a 
change  of  the  venue  must  be  determined 
"  by  the  condition  of  things  existing  at  the 
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time  the  parties  claiming  it  first  appeared 
In  the  action."  Buell  v. Uodge,57Cal.  645; 
Sewing-Mach.  Co.  v.  Cole.  62  Cal.  311;  Ah 
Fong  V.  Stemes,  79  Cal.  30,  21  Pac.  Rep. 
381.  It  shoQld  be  observed  that  tlie  ap- 
pellant filed  a  demurrer  with  his  motion, 
and  the  authorities  are  harmonioas  in 
holding  that  "neither  a  plain tifl  nor  a  de- 
fendantcan  move  for  a  change  of  tfaeplace 
of  trial,  because  of  the  convenience  of  wit- 
nesses, until  after  answer."  Thomas  v. 
Mining  Co.,  65  Cal.  600,  4  Pac.  Bep.  641; 
Cook  V.  Pendergast,  61  Cal.  72;  VVilliams 
V.  Keller,  6  Ne7.141.  The  conditions  of  the 
case  of  Heald  v.  Uendy,  65  Cal.  321,  4  Pac. 
Rep.  27,  are  similar  to  those  which  con- 
front us,  and  the  court  ordered  that  "fur- 
ther hearing  of  defendant's  motion  be 
postponed  until  defendant  files  his  answer 
to  plaintiff's  complaint,  and  that  plain- 
tiff's cross-motion  be  heard  at  the  time 
when  the  further  bearing  of  defendant's 
motion  is  heard. "  The  cross-miition  was 
to  retain  the  ca  use  In  the  original  county 
"for  the  convenience  of  witnesses."  The 
court  said :  •"  This  order.  In  its  legal  effect, 
w^as  an  order  denying  defendant's  motion 
lor  a  change  of  the  place  of  trial.  It  ef- 
fectually deprived  him  of  his  right  to  have 
his  demurrer  beard  in  San  Francisco." 
See,  also.  Ah  Fong  v.  Stemes,  supra; 
Yore  V.  Murphy,  10  Mont.  304.  25  Pac. 
Rep.  1039.  It  is  therefore  ordered  and  ad- 
judged that  the  order  appealed  from  be 
reversed,  and  tbat  the  cause  be  remanded 
to  the  district  court  with  directluns  to 
grant  the  motion  of  the  appellant  for  a 
change  of  the  place  of  trial  to  the  said 
county  of  Silver  Bow. 

Harwood  and  De  Witt,  J  J.,  concur. 


Oassert  v.  Bi^ck  et  a/. 

(Supreme  Court  of  MrmUxtw,.    (Dot  13, 1891.) 

Mortgage  Foreclosure— Scppicik.sct op  Answer 
— AccocsTiNO  — Ckoss-Complaist  por  Refor- 
matio}?. 

1.  A  complaint  on  foreclosure  of  a  mortgaf^ 
alleged  default  in  the  payment  of  interest,  and 
that  the   mortgafte   provided  for  foreclosure  for 

?riniMpal  and  interest  in   case  of  such  dofiiult. 
he  answer  alleged  that  plaintiff  and  defendants 
were  partners  when  the  note  and  mortgage  were 

f;ivep,  and  that  they  were  still  partners,  but  that 
tie  business  had  entirely  ceased ;  that  the  note 
and  mortgage  were  friven  to  raise  funds  to  carry 
on  the  business;  that  the  partnership  agreement 
provided  that  each  partner  should  contribute  bis 
labor,  sliill,  and  services,  and  should  defray  ex- 
penses in  porportion  to  his  interest;  tbat  sorv- 
ices  which  should  have  been  rendered  by  plain- 
tiff were  rendered  by  defendants,  and  that  ad- 
vances were  made  by  them,  whereby  plaintiff 
was  indebted  to  the  partnership  and  defendants 
in  a  cert;un  amount;  that  there  had  been  no  set- 
tlement or  accounting  of  the  partnership  affairs. 
Meld,  that  the  answer  alleged  sufficient  facts  to 
eutdtlo  defendants  to  an  accounting,  the  indebt- 
edness as  alleged  being  a  proper  matter  of  de- 
fense. 

2.  The  allegations  that  the  parties  agreed 
that  the  mortgage  should  not  bo  foreclosable  on 
default  in  the  interest;  that  they  intended  that 
the  written  agreement  should  express  this  agree- 
ment; and  that  the  mortgage,  by  a  mutual  mis- 
take, contained  a  provision  making  it  subject  to 
foreclosure  on  non-pavment  of  annual  interest, 
— are  suQlciont  to  sustain  a  cross -complaint  for 
reformation. 


Appeal  from  district  court.  Pari?  coun- 
ty ;  Fhank  Hbnry,  Judge. 

Action  by  Harry  Gaasert  against  M.  M. 
Blaclc,  Rosa  Bitu-li,  and  William  H.  Ran- 
dall. Demurrer  to  the  answer  and  cross- 
complaint  was  sustained,  and  defendants 
appeal.    Reversed. 

The  district  court  sustained  a  demurrer 
to  the  defendants'  unswer  and  cross-com- 
plaint. Judgmen  then  followed  for  the 
piaintltt.  Thesufifclencyof  tbedofendants' 
pleading  is  therefore  the  question  on  re- 
view. It  becomes  necessary  to  state  quito 
fully  the  complaint,  answer,  and  cross- 
complaint,  and  the  demurrer  thei-eto. 

The  complaint  sets  forth  that  defend- 
ants Black  and  Randall,  on  December  9, 
18SS,  gave  their  promissory  note  to  plain- 
tlH  In  the  following  words:  "f  13,334.00. 
Bozeman.  M.  T.,  December  9th,  1888.  On 
or  before  the  ninth  (9th)  day  of  December, 
1892,  we  promise  to  pay  to  H.  Uassert  the 
sum  of  tliirteen  thousand  three  hundred 
and  thirty-four  dollars,  (f  13,334.00,)  for 
value  receive*!,  interest  at  the  rate  of  ten 
per  cent,  per  annum  from  date  until  paid. 
Interest  payable  annually  W.  H.  Rax- 
PAi-L,.  M.  M.  Black."  That,  to  secure 
the  payment  of  said  principal  sum  and 
interest,  defendants  executed  and  deliv- 
ered to  plaintiff  a  mortgage  of  even  date 
upon  property,  (describiog  it,)  and  con- 
ditione<i  for  the  payment  of  said  sum  and 
interest  at  the  rate  and  at  the  times 
and  in  the  manner  specified  in  said  note, 
and  according  to  the  conditions  there- 
of. The  mortgage  was  duly  acknowl- 
edged and  recorded,  and  a  copy  with 
the  indorsements  is  annexed,  and  made 
a  part  of  the  cumplaint.  The  complaint 
was  filed  December  24, 1889.  It  farther  al- 
leges that  no  part  of  the  principal  or  in- 
terest is  paid;  tbat  the  intei-est  from 
December  9,  1888,  to  December  9,  1S89, 
$1,333.40,  Is  past  due  and  unpaid;  that 
plaintiff  is  owner  and  holder  of  the  note 
and  mortgage.  The  mortgage  pleade<I 
contains  the  clause:  "But,  in  case  default 
be  made  in  the  payment  of  the  principal 
sum  or  interest  as  above  provided,  [the 
mortgage  having  set  forth  the  note  in 
full,]  then  the  party  of  the  second  part, 
his  executors,  administrators,  and  as- 
signs, are  hereby  empowered  to  sell  the 
premises  above  deHcribed,"  etc.,  "and  out 
of  the  money  arising  from  such  sale  to  re- 
tain said  principal  and  interest,"  etc. 
The  complaint  then  contnins  the  ordinai'y 
prayer  for  judgment  and  foreclosure. 

The  amended  answer  and  cross-com- 
plaint, upon  which  the  case  was  deter- 
mined, were  filed  October  9,  I8i)0.  This 
pleading  is  in  three  divisions,  which  may 
be  stated  as  follows:  (1)  That  at  the 
date  of  the  execution  of  the  note  and 
mortgage,  and  a  long  time  prior  thereto, 
to-wit,  on  February  5,  188(5.  the  plaintiff 
Gassert  and  one  Jacob  Reding  and  de- 
fendants. Black  and  Randall,  were  copart- 
ners, under  the  lirm  name  of  Gassert, 
Black  &  Co..  in  a  business,  (descriliing  it.) 
It  may  be  observed  here  that  Rosa  IJlack 
is  a  party  simply  as  having  signed  the 
mortgage  in  release  of  her  dower  as  wile 
of  M.  M.  Black.  That  shortly  after  the  for- 
mation of  the  copartnership  Reding  sold 
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his  Interest  to  Gassert,  who  succeeded 
thereto  with  the  consent  of  defendants, 
and  who  ever  since  has  been  and  now  is 
a  member  of  the  firm  cumposedof  Gassert, 
Black,  and  Randall,  and  no  other  persons 
are  interested  in  the  firm.  But  the  alle- 
gation is  that  Reding  was  ii  member  uf 
the  firm  at  the  time  uf  the  execution  of 
the  note  and  mortgage.  Originally  the 
partnership  was  an  equal  one  between 
tiassert,  Keding,  Black,  and  Randall. 
After  Gassert's  succession  to  the  Reding 
interest,  Gnssert  bad  a  halt,  and  Black 
and  Randall  a  half.  When  this  succession 
took  place  does  not  appear  in  this  diTls- 
Inn  of  the  answer,  except  that  it  was  sub- 
seriuent  to  the  giving  nf  the  note.  That 
by  the  terms  of  the  copartnership  agree- 
ment each  should  contribute  his  labor, 
skill,  and  services,  and  defray  expenses  in 
proportion  to  his  interest.  The  indebted- 
ness mentioned  in  the  complaint  grew  out 
of  and  was  connected  with  the  copart- 
nership business,  and  was  given  to  raise 
funds  to  carry  on  the  same.  At  no  time 
prior  to  the  execution  uf  the  note  did 
plaintiff  contribute  his  labor,  skill,  or 
services  to  the  business,  but  defendants 
did  so  do.  That  the  labor,  etc.,  which 
should  have  been  rendered  by  plaintiff, 
and  which  was  rendered  by  defendants, 
up  tu  the  date  of  the  execution  of  the 
note,  amounted  to  f  2,5.~)i.tt7,  and  that  the 
advances  made  by  defendants  in  money, 
property,  and  effects  up  to  said  date  and 
during  the  copartnership  in  and  about 
the  business  amounted  to  $10,358.75,  and 
on  account  whereof  the  plaintiff  was  ai 
the  time  said  Interest  became  due  and 
payable  Indebted  to  defendants  in  the 
sum  of  #12,91U.41,  which  he  promised  and 
agreed  to  pay,  and  which  is  due,  and  grew 
out  of  the  transaction  for  which  the  note 
was  given.  This  is  the  substance  of  the 
first  division  uf  defendants'  pleading. 
They  then  go  into  another  matier,  and 
set  out :  (2)  Tliey  repeat  the  allegation 
of  partnership,  and  say  that  the  note 
and  mortgage  were  executed  for  the  pur- 
pose of  raising  money  tu  be  used  in  the 
copartnership  business,  and  were  not  to 
include  and  did  not  Include  therein  the 
amount  due  these  defendants  on  account 
of  labor,  skill,  and  services  rendered  by 
them  for  the  firm,  or  the  advances  of 
money,  etc.,  by  them  brought  Into  the 
firm  up  to  the  date  of  the  execution  of  the 
note  and  mortgage.  Since  the  giving  of 
such  note  and  mortgage  the  copartner- 
ship business  has  entirely  ceased.  And 
that  said  note,  not  having  been  used  to 
raise  funds  for  the  copartnership,  is  but 
an  account  stated  as  to  the  expenditures 
of  the  plaintifl.  That  said  partial  pay- 
ment was  made,  and  the  note  and  mort- 
gage executed,  for  the  said  purpose  of 
raising  money,  and  in  the  absence,  at  the 
time,  of  the  facilities  for  making  a  full  set- 
tlement of  the  affairs  of  thecopartnership, 
and  tor  the  sole  and  only  additional  pur- 
pose of  recognizing  and  acknowledging 
the  amount  due  to  the  plaintiff  on  ac- 
count of  advances  made  by  him.  That 
therefore  the  settlement  at  the  amount 
due  tu  defendants,  as  before  set  forth, 
was  deferred,  and  left  to  be   completed 


within  a  reasonable  time.  That  no  settle- 
mentor  accounting  thereof  has  ever  been 
had,  as  understood  and  contemplated, 
and  there  is  now  due  and  owing  tu  de- 
fendants from  plaintiff  the  sumUruresaid. 
which  defendants  pray  may  be  alluwed 
as  an  equitable  tounter-claim  and  set-on 
to  the  note.  (3)  Then,  for  crosa-cum- 
plaint,  defendants  set  up  as  follows: 
That,  at  the  time  uf  the  execution  of  the 
note  and  mortg:age,  Black  and  Randall 
and  Gassert  were  partners,  owning,  Gas- 
sert half,  and  Black  and  Randall  half,  of 
said  business.  That  prior  to  said  part- 
nerslup  the  plaintiff  and  Reding  were  co- 
partners under  the  name  of  Gassert,  Black 
&  Co.  That  Gassert  purchased  Reding's 
interest,  and  became  the  owner  of  one-half 
the  said  business.  That  at  the  time  of 
the  execution  of  the  note  and  mortgage  it 
was  expressly  understood  and  agreed 
that  plaintiff  would  not  require  the  pay- 
ment of  the  interest  before  the  maturity 
of  the  principal  of  the  note,  and  that 
there  was  no  agreement  that  upon  failure 
to  pay  the  interest  the  note  should  be- 
come due,  or  that  the  right  to  foreclose 
the  mortgage  should  accrue  on  that  ac- 
count, but  it  was  agreed  that  the  indebt- 
edness should  not  become  due  until  the 
maturity  of  the  note.  That  for  the  pur- 
pose alone  of  enabling  the  plaintiff  to  use 
said  note  and  mortgage  as  collateral  se- 
curity to  raise  money,  which  he  claimed 
was  necessary  to  carrying  on  the  business, 
the  same  was  executed,  and  has  not  been 
used  therefor.  The  interest  upon  said 
note  was  made  payable  annually,  where- 
by these  defendants  became  liable  for  the 
payment  thereof  accordingly.  That  the 
provisions  of  the  mortgage  whereby,  up- 
on failure  to  pay  interest  upon  matiuri^ 
of  the  same,  the  plaintiff  was  empowered 
to  sell  the  premises,  etc.,  occurred  through 
a  mutual  mistake  made  by  plaintiffs  and 
defendants,  and  in  violation  of  the  agree- 
ment before  set  forth.  The  mistake  oc- 
curred through  the  fact  that  said  Black 
performed  the  clerical  work  in  preparing 
the  mortgage,  and  the  provisions  as  to 
foreclosure  upon  failure  to  pay  interest 
were  not  observed  or  noticed,  and  there- 
fore do  not  contain  the  true  agreement  of 
the  parties,  and  by  which  said  monej 
was  to  be  raised  without  any  such  con- 
ditions, which  mutual  mistake  was  doK 
discovered  by  defendants  until  this  sul 
was  commenced.  That  defendants  relied 
upon  the  agreement  as  really  made,  and 
that  a  reforniationof  said  mortgage  In  ac- 
cordance with  the  real  agreement  Is  nec- 
essary and  proper  f()r  the  preservation  of 
the  rights  of  defendants.  That  the  part- 
nership has  never  been  settled  pnd  a  disso- 
lution of  the  same  has  nevtr  been  had. 
The  prayer  is  that  the  mortgage  be  re- 
formed: thnt  the  right  uf  recovery  of 
plaintiff  be  limited  to  his  Interest  in  said 
note,  and  in  accordance  with  the  terms 
thereof;  that  the  partnership  be  dis- 
Bolvod ;  that  an  accounting  be  had ;  that 
defendants  have  Judgment  for  what  may 
be  found  due  above  the  half  interest  in  the 
note. 

Plaintiff  demurred  tu  this  pleading  that 
it  did  nut  set  furtb  facts  sufficient  to  con- 
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Btitate  a  detenee  or  counter-claim,  and 
Heparately  to  each  division  of  the  defenJ- 
anta' pleading,  which  Krounds  of  demurrer 
are  Bet  out  as  follows:  (1)  That  no  de- 
fense Is  set  up  in  this  section  of  the  an- 
swer.  That  the  matter  therein  set  up 
shows  a  partnership  between  plaintiff, 
detendnntH,  and  Kedinp,  and  does  not 
show  that  any  accounting  or  settlement 
-was  erer  made  between  them  or  any  of 
them,  nor  does  It  show  that  there  was 
ever  any  apcreement  between  plaintiff  and 
RedinK  or  defendants  by  which  the  in- 
debtedness of  said  tlriu  was  to  be  paid  by 
plaintiff,  nor  does  it  show  that  any  In- 
debtedness which  would  be  chargeable  to 
Reding  upon  an  accounting  between  the 
members  of  the  Arm  was  ever  agreed  to  be 
paid  by  plaintiff,  nor  does  it  show  that 
plaintiff  ever  agreed  to  pay  defendants  for 
their  services  to  the  copartnership.  (2) 
As  to  the  second  section  of  the  answer, 
the  demurrer  is  practically  upon  thi-ee 
grounds :  (a)  That  the  matter  is  not  a 
defense  or  counter-claim,  as  covered  by 
the  first  paragraph  of  the  demurrer,  (h) 
That  the  matter  set  up  shows  a  copart- 
nership between  plaintiff  and  defendants, 
and  does  not  show  an  accounting  or  set- 
tlement, and  that  therefore  the  claim  of 
defendants  is  not  a  set-off ;  (c)  that  the 
matter  set  up  is  uncertain,  uu intelligible, 
and  contradictory,  in  that  it  alleges  that 
the  note  and  mortgage  wei-e  made  for  the 
purpose  of  enabling  plaintiff  to  raise 
money  on  the  same  to  be  used  in  the  co- 
partnership business,  and  again  that  the 
note  and  mortgage  were  executed  tor  the 
sole  and  only  additional  purpose  of  recog- 
nizing and  acknowledging  the  amount  due 
to  plaintiff  on  account  of  advances  made 
by  him,  and  further  set  forth  that  the 
parties  to  the  action  are  still  copartners, 
and  that  at  the  time  of  the  execution  of 
the  note  the  copartnership  Itad  ceased. 
(8)  As  to  the  third  portion  of  the  answer, 
—that  designated  as  the  cross-complaint, 
—the  demurrer  in  upon  two  points:  (a) 
That  the  matter  does  not  set  forth  a  de- 
fense or  counter  claim  ;  (A)  that  the  cross- 
complaint  is  uncertain  and  unintelligible, 
In  that  it  alleges  that  the  note  and  mort- 
gage were  made  with  the  understaudlng 
that  the  Interest  was  not  to  be  paid  until 
the  maturity  of  the  note,  and  Inrtber  it  is 
alleged  that  the  Interest  was  made  pay- 
able annually  so  as  to  enable  the  plaintiff 
to  raise  money  by  using  it  as  collateral 
security  for  a  loan.  Again,  it  is  alleged 
that  n  mistake  was  made  In  making  the 
interest  payable  annually,  and  that  uo 
mistake  was  made  in  the  note,  and  that  a 
mistake  was  made  in  the  mortgage  given 
to  secure  the  note.  This  demurrer  was 
by  the  district  court  sustained,  and  judg- 
ment accordingly  entered  for  the  plaintiff. 
The  demurrer  to  the  answer  is  now  for  re- 
view before  this  court. 

Toole  &  Wallace,  for  appellants.  Suv- 
age  <e  Dajr,  for  respondent. 

Dk  Witt,  J.,  (after  stating  the  facts.) 
If  anj' defense  or  counter-clntra  Is  set  up 
in  the  answer,  the  demurrer  thereto  must 
be  overruled.  We  need  not  inquire  what 
would  be  the  value  of  the  matter  set  up 


in  defendants'  pleading  as  a  legal  defense 
to  the  note;  but,  looking  for  an  equitable 
defense  to  a  legal  action,  and  having  re- 
gard to  the  facts  pleaded,  we  will  ascer- 
tain whether  defendants  allege  sufBclent 
to  grant  them  relief.  They  certainly  al- 
lege that  the  partnership  is  still  In  exist- 
ence. They  say  that  the  business,  not 
tliu  partnership,  has  ceased.  Tiut  the  al- 
legation Is  positive  that  the  partnership 
is  not  dissolved,  and  they  pray  for  a  dis- 
solution, settlement,  and  accounting,  and 
that  they  have  the  benefit  of  such  ac- 
counting in  the  result  as  an  offset  against 
the  note  sued  upon.  They  show  that  nei- 
ther settlement,  dissolntion.  nor  account- 
ing has  been  had.  They  plead  that  the 
note  grew  out  of  the  partnership  business; 
that  defendants  owe  the  plaintiff  some 
sum;  and  that  plaintiff  owes  the  partner- 
ship or  the  defendants  something  for  mon- 
ey, property,  and  effects  put  into  the  busi- 
ness, and  ail  connected  with  the  same 
transactions  In  which  the  note  In  question 
was  given.  On  demurrer,  of  course,  the 
allegations  ai*e  taken  as  true.  If  it  can 
be  gleaned  from  the  answer  that  any  de- 
fense or  counter-claim  Is  set  up  which  the 
court  can  entertain,  the  demurrer  must 
fall.  Viewing  sections  1  and  2  of  the  an- 
swer in  tlieir  entirety,  we  incline  to  the 
opinion  that  sufficient  facts  are  alleged  to 
entitle  defendants  to  an  accounting;  and 
if  such  indebtedness,  in  money,  property, 
and  effects  furnished,  exists  as  defendants 
allege.  It  is  a  prox>er  matter  of  defense. 

The  third  section  of  the  answer  is  a 
cross-complaint  praying  for  a  reforma- 
tion of  the  mortgage.  In  order  that  a 
written  instrument  may  be  reformed  in 
equity  for  mistake.  It  must  appear  that 
the  parties  agreed  upon  a  certain  con- 
tract; that  they  executed  a  contract,  the 
one  sought  to  be  reformed ;  that  the  con- 
tract executed  was  not  the  one  agreed  up- 
on; that  the  variance  between  the  con- 
tract agreed  upon  and  the  one  executed 
occurred  by  mistake;  in  what  the  mis- 
take consisted ;  and  that  the  mistake  was 
mutual.  As  the  matter  at  bar  is  now  be- 
fore this  court,  the  facts  are  all  admitted 
by  the  demurrer.  It  appears  to  us  that 
the  defendants  allege  and  the  plaintiff  ad- 
mits that  the  parties  agreed  that  the 
mortgage  should  not  be  foreclosable  on 
default  in  the  annual  Interest;  that  they 
intended  that  the  written  instrument 
should  express  this  agreement;  that  the 
mortgage  by  mistake  contained  a  provis- 
ion making  it  subject  to  foreclosure  on 
non-payment  of  annual  interest;  and  that 
this  mistake  wan  mutual.  These  allega- 
tions seem,  under  the  authorities,  to  be 
sufficient  to  sustain  a  pleading  for  refor- 
mation. Boone,  Code  PI.  §  170,  and  cases 
cited ;  2  Estee,  PI.  &  Pr.  2804,  2S05,  and 
cases;  Story,  Kq.  Jur.  c.  5,  "Mistake;" 
Chancellor  Kent  In  Gillespie  v.  Moon,  2 
Johns.  Cb.  585;  Barton  v.  Sackett,3  How. 
Pr.  8S8;  Wemple  v.  Stewart,  22  Barb.  164; 
2  Pom.  Eq.  Jur.  §  8.19  et  eeq.  The  judg- 
ment of  the  district  court  Is  reversed,  and 
the  case  remanded,  with  directions  to 
that  court  to  overrule  the  demurrer. 

Blake,  C.  J.,  and  Harwood,  J.,  concur. 
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TORLINA  V.  Trormcht  6*  al. 
(Supreme  Court  of  New  Mexico.   July  25, 1891.) 

AtTACnMENT — GbOUSDS — StrFMCIBNOT  OF  EVI- 
DENCE. 

1.  Under  Comp.  Laws  N.  M.  S  1923,  provid- 
ing that  an  attachment  may  be  issued  where  a 
debtor  is  about  fraudulently  to  convey  or  assign, 
conceal  or  dispose  of,  his  property  so  as  to  hin- 
der, delay,  or  defraud  his  creditors,  it  is  not  a 
sufficient  ground  for  an  attachment  that  a  debtor 
is  about  to  make  an  assignment  of  property,  the 
effect  of  which  will  be  to  delay  creditors,  where 
the  delay  will  not  be  unreasonable,  and  the 
debtor  is  acting  in  good  faith. 

2.  The  defendant,  being  pressed  for  money, 
wrote  to  plaintiff,  who  was  his  heaviest  creditor, 
offering  to  make  an  assignment  to  him.  The 
plaintiff  had  attachment  papers  Hied  against  de- 
fendant, but,  upon  an  examination  of  the  basi- 
ness  of  the  latter,  he  told  him  not  to  make  an  as- 
signment, and,  it  appeared,  determined  not  to  levy 
his  attachment.  The  defendant  swore  that  the 
proceeds  of  his  business  above  expenses  were 
applied  to  the  payment  of  his  debts.  Held,  when 
the  plaintiff  afterwards  sought  to  levy  his  attach - 
ment  on  the  ground  of  fraud,  that  a  finding  that 
no  fraud  existed  would  not  be  disturbed. 

8.  On  a  review  of  the  findings  of  a  court,  the 
same  rules  should  be  applied  with  regard  to  the 
sufficiency  of  the  evidence  to  support  such  find- 
ings as  prevail  on  the  review  of  the  verdict  of  a 
jury. 
21  Fac.  Rep.  68,  aifirmed. 

On  rehearing.  Modifled  and  affirmed. 
For  prior  case  see  21  Fac.  Rep.  68. 

The  petition  for  rehearing  waB  chiefly 
based  on  the  following  letter  from  the  de- 
fendants: ''Ma^dalena,  N.  M.,  May  2, 
1S85.  Mr.  John  D.  Torlina— Dear  Sir:  We 
think  that  we  are  not  able  to  meet  our  ac- 
counts, therefore  think  It  best  to  make  an 
assignment.  Business  la  terrible  dnil  and 
we  can't  take  In  enough  to  meet  our  bills. 
It  you  want  us  to  make  an  assignment  to 
you  please  telegraph  us  at  once.  Think 
it  we  make  an  assignment  for  12  months 
we  can  save  ourselves,  as  business  will 
pick  up,  which  we  have  hopes  tor.  The 
<)ntlook  is  very  good  for  the  future. 
[Signed]  Trorucdt  &  Hohnsthateb. 
Telegraph  so  they  won't  understand." 
And  also  on  the  testimony  of  the  defend- 
ant lu  error  Trorllcht,  on  cross-examina- 
tion, as  follows:  "Question.  And  you 
thought  it  yon  could  carry  on  your  busi- 
ness through  another  12  months  that  yoa 
would  be  ail  right?  Answer.  Yea,  sir.  Q. 
That  if  you  could  defer  the  payment  of 
the  claims  against  you  for  that  length  of 
time,  you  would  pnll  through;  that  is 
true,  isn't  it?    A.  Yes,  sir." 

Lkb,  J.  The  plaintiff  in  error  on  the  2d 
day  of  March,  1889,  filed  in  this  court  his 
petition  for  rehearing,  supported  by  forci- 
ble and  able  argument.  The  questions 
discussed  are  those  considered  by  the 
court  in  the  opinion  heretofore  rendered. 
The  defendants  in  error  In  their  brief  orlgl- 
nall3- filed  presented  two  points  tor  con- 
sideration. The  first  was,  where  a  ques- 
tion of  fact  had  been  submitted  to  the 
court  and  passed  upon  without  a  jury,  the 
appellate  court  could  not  review  the  rul- 
ings of  the  court  below  thereon.  The 
court  held  adversely  to  the  proposition,  as 
it  was  urged  by  the  defendants,  and  fully 
considered  all  the  questions  of  error  pre- 
sented by  the  plainlltf.    This  question  bus 


since  been  before  this  court,  and  It  was 
held  that,  under  the  statutes  of  the  terri- 
tory as  they  then  existed,  authorizing  the 
waiving  of  a  jury  and  trial  by  the  court, 
the  general  verdict  of  the  court  might  be 
reviewed,  the  same  as  a  general  verdict  of 
a  jury.  Therefore  nothing  would  be  con- 
sidered in  th»  case  except  such  rulings  of 
the  court,  during  the  progress  of  the  trial, 
as  have  been  duly  excepted  to  and  brought 
before  the  appellate  court  by  a  bill  of  ex- 
ceptions. Lynch  v.  Grayson,  (N.  M.)  25 
Pac.  Rep.  992.  But  as  the  judgment  of 
the  court  below,  as  well  as  the  opinion  of 
this  court  sustaining  the  same,  in  effect 
is  in  harmony  with  the  views  as  ex- 
pressed In  the  case  referred  to,  we  will  not 
further  consider  the  point  than  as  it  may 
have  the  effect  to  limit  our  consideration 
to  the  exact  qiiestlons  decided  by  the 
court  below,  and  which  have  been  proper- 
ly brought  up  for  our  determination.  As 
before  held,  "the  weight  of  evidence  and 
the  inferences  of  fact  must  be  drawn  by 
the  court  below,  as  it  wa3  the  judge  of 
that  court,  and  not  the  supreme  court, 
that  was  substituted  by  agreement  of  the 
parties  in  the  stead  of  the  jury."  Insur- 
ance Co.  v.  Folsom,  18  Wall.  237. 

The  second  point  made  intbe  brief  of  de- 
fendants in  error  is  thus  stated  by  them : 
"But,  even  if  the  court  can  review  the  re- 
fusal to  give  the  instruction  asked  by 
plaintiff,  such  refusal  was  not  error.  The 
court  fully  and  fairly  declared  the  law  in 
the  Instructions  given  or  adopted.  Refus- 
al  to  give  instructions  in  the  abstract  is 
no  ground  of  reversal,  where  they  could 
not  have  been  applicable  to  any  evidence, 
and  proper  instructions,  appropriate  to 
the  case,  were  given  so  that  the  party 
preferring  those  refused  cannot  have  been 
injured  by  the  refusal.  If  the  law  arising 
from  the  evidence  is  fairly  charged,  or,  us 
in  this  case,  fully  recognized,  the  court's 
refusal  to  give  other  Instructions  to  the 
same  effect  is  not  error. "  It  is  too  well 
settled  to  need  citation  of  authoritiei 
that.  If  the  court  below  fully  and  fairly 
declares  the  law  applicable  to  the  whole 
case  and  the  several  parts  thereof,  the 
court  of  last  resort  will  not  reverse  the 
cause  for  any  alleged  error  in  refusing  oth- 
er instructions  asked  on  the  other  trial, 
but  nut  given.  In  this  case  the  instruc- 
tions given,  or  rather  declared  and  held 
by  the  court,  do  full}' declare  the  law  as 
applicable  to  the  issue  and  evidence. 
Two  questions  reasonably  arose  in  the 
trial  court  upon  theevldence:  First,  were 
the  defendants  about  fraudulently  to 
dispose  of  their  property  at  the  time 
the  writ  of  attachment  issued,  so  as  to 
defraud  their  creditors?  Secondly,  were 
they  about  to  dispose  of  their  property 
subject  to  execution,  so  as  to  hinder  and 
delay  their  creditors,  in  such  manner  as 
that  such  hindering  and  delaying  vrould 
amount  to  fraud  in  law,  without  refer- 
ence to  the  actual  Intent  present  in  the 
minds  of  the  defendantH  at  the  time  of  the 
transaction?  The  law,  as  held  by  the 
court  below,  is  in  favor  of  the  plaintiff  on 
the  first  point.  As  to  the  second  one,  the 
trial  court,  in  the  third  and  fourth  decla- 
rntiuns,  held  that  an  assignment  for  the 
purpose  of  delaying  creditors  12  months. 
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or  ind^nitely,  nntil  business  improved, 
or  until  such^  time  as  the  property  should 
so  advance  in  value  as  to  pay  all  the 
debt»  of  the  debtor,  would  be  an  unrea- 
sonable delay,  and  therefore  traudulent. 
The  law,  as  "held  by  the  trial  court,  and 
applied  to  the  evidence,  was  In  favor  ot 
the  plaintiff,  both  as  to  the  question  of 
actual  fraudulent  intent  and  such  unrea- 
sonable postponement  of  payment  as  to 
constitute  fraud  in  law,  following  on 
those  questions  the  law  of  the  case  as  con- 
tended for  by  the  plaintiff  below.  On 
these  two  points  that  court,  however.evi- 
dently  lield  the  evidence  not  to  prove  ei- 
ther actual  fraudulent  intent,  or  aucb  un- 
reasonable delay  as  to  amount  to  fraud 
In  law;  otherwise  the  court  would  have 
found  for  plaintiff  on  that  branch  of  the 
Issue.  The  finding  of  the  court  on  the 
weight  of  evidence  is  discussed  at  some 
length  in  the  former  opinion,  but  the  ac- 
tion of  the  court  below  for  an  alleged  er- 
ror «s  to  the  conclusions  to  be  drawn  from 
the  evidence  is  not  reversible  here,  if  there 
Is  any  substantial  evidence  in  support 
of  the  finding  of  the  court  below.  The  in- 
quiry before  this  court  is  whether  the  trial 
court  erred  in  its  rpfusal  to  give  the  in- 
structions, or  to  declare  the  law  to  be  as 
asked  by  the  plaintiff.  It  the  court  below 
had  found  the  evidence  to  have  proven 
that  the  defendants  intended  to  make 
such  an  aKsignmpnt  of  their  property  as 
to  delay  their  creditors  in  the  collection  of 
their  debts  12  months,  or  so  as  to  create 
an  unreasonable  delay,  it  would  certainly 
have  found  for  the  plaintiff,  under  the 
view  of  the  law  declared  by  that  court  in 
the  points  held  or  the  instructions  given. 
If.  however,  the  court  found  that  the  evi- 
dence proved  an  intention  on  the  part  of 
the  defendants,  liefore  the  writ  of  attach- 
ment issued,  to  make  an  assignment  of 
their  property,  which  would  create  but 
slight  delay,  and  also  held  that  such  an 
assignment  was  not  fraudulent  in  law, 
such  finding  would  have  been,  as  it  was, 
lor  the  defendants,  because  the  law,  as  de- 
clared l>y  the  trial  court  upon  such  a  state 
of  facts,  would  be  with  the  defendants. 
The  record  Is  silent,  except  as  the  same 
may  be  inferred,  as  to  the  actual  views 
entertained  by  the  trial  judge  at  the  trial, 
as  it  only  shows  on  that  question  that 
the  case  was  tried  at  the  special  Septem- 
ber term;  taken  under  advisement;  and 
on  the  14th  day  of  October,  ISSC,  a  gener- 
al finding  for  the  defendants  entered;  so 
we  are  unable  to  determine,  even  if  the 
question  were  Important,  whether  the  rul- 
ing here  Is  placed  on  the  same  ground  as 
that  upon  which  thccuusewas  determined 
below.  It  seems  to  us  unimportant  as  to 
the  ground  on  which  the  trial  court  predi- 
cated Its  action,  as  thn  question  here  is, 
does  there  exist  reversible  error  in  the  rec- 
ord? If  the  defendants  in  error  had  rest- 
ed their  cause  here  upon  the  single  point 
that  the  court  could  not  review  the  pro- 
ceedings below,  even  then,  If  the  court 
deemed  that  contention  not  well  taken.  It 
would  not  be  Justifle*!  In  reversing  the 
cause,  unless  some  error  was  found  In  the 
record,  and  would  he  bound,  before  re- 
versing, to  examine  the  wlioie  record  to 
determino    whether    reversible    error    was 


apparent.  Certainly  this  court  could  not 
reverse  the  cause  merely  because  it  deemed 
its  power*  of  review  to  be  greater  than 
defendants  argued  In  one  point  of  their 
brief.  Nor  could  the  court  reverse  the 
cause  if  In  its  judgment  the  court  below 
decided  right,  even  though  this  court 
should  be  of  opinion  that  the  decision  be- 
low was  placed  on  wrong  grouuds.  In 
the  opinion  originally  announced,  the  in- 
structions refused  are  set  out.  A  consider- 
ation of  the  instructions  given  will  throw 
some  light  upon  the  point  in  the  mind  ot 
the  trial  court  at  the  time  of  its  refusal 
to  give  the  instructions  about  which  com- 
plaint is  now  made.  It  is  evident  by  the 
Instructions  declared  that  thecourt  below 
on  the  trial  of  the  cause  had  in  mind  the 
question  considered  in  the  opinion  in  this 
cause,  which  we  are  now  asked  to  with- 
draw or  modify.  The  court  below  refused 
to  declare  the  law  as  stated  iu  tlie  second, 
fifth,  and  sixth  propositions  asked,  but 
held  the  law  to  be  as  stated  In  the  third, 
fourth,  and  seventh  propositions.  These 
various  propositions  are  here  treated  as 
instructions  asked,  as  the  cause  was  tried 
without  the  intervention  of  a  jury,  and 
asking  the  court  to  declare  the  law  was 
equivalent  to  asking  an  instruction.  The 
points  of  law  given  or  declared,  and  held 
on  the  trial  to  be  applicable  to  the  evi- 
dence asked  for  by  the  plaintiff,  are  as  fol- 
lows: "Third.  If  it  appears  from  the  evi- 
dence in  this  cause  that  the  defendants 
were  about  to  make  an  assignment  ot 
their  property  for  the  purpose  of  defer- 
ring payment  of  any  or  all  ot  their  credit- 
ors for  a  period  of  twelve  months,  or  un- 
til business  Improved,  then  such  intention 
on  the  part  ot  defendants  was  a  sufflcient 
warrant  to  plaintiff  in  suing  out  the  writ 
ot  attachment  in  this  cause,  and  the  find- 
ing should  be  for  tlie  plaintiff.  Fourth.  It 
it  appears  from  the  evidence  in  this  cause 
that  the  defendants,  before  suing  out  ot 
tlie  writ  of  attachment  herein,  were 
about  to  make  an  assignment  ot  their 
property  to  prevent  a  sacrifice  thereof, 
and  that  the  Intention  existed  in  the 
minds  of  the  defendants,  or  either  of  them, 
to  place  their  proiierty  beyond  the  reach 
of  their  creditors,  or  any  of  them,  until 
such  a  time  as  it  should  advance  in  value, 
or  until  business  should  improve  or  times 
get  better,  then  the  finding  should  be  for 
the  plaintiff,  even  though  it  was  tlie  in- 
tention of  the  defendants  ultimately  that 
their  creditors  should  receive  the  entire 
proceeds  of  a  sale  ot  their  property." 
"Seventh.  Any  assignment  contemplated 
by  the  defendants,  the  reasonable  and 
probable  result  ot  which  was  to  defraud 
their  creditors  In  the  collection  of  their 
debts,  is  sufficient  to  sustain  the  attach- 
ment In  this  cause. " 

In  this  connection  it  may  be  observed 
that  the  plaintiff  in  error.  In  his  argument 
for  rehearing,  says:  "Is  this  court  pre- 
pared to  sny  that  an  assignment  whereby 
the  aKsigDor  retains  dominion  over  hia 
property,  and  prevents  his  creditors  from 
the  collection  of  their  debts  tor  a  period 
of  twelve  mouths,  is  not,  under  the  decis- 
ion of  every  respectable  court  in  Hirlsten- 
dom,    including    Missouri,   fraudulent   in 

lawf"  This  court  has  certainly  not  said" 
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BO,  either  lo  terms  or  In  effpct,  and  the 
trial  court  on  the  hearing:  expresMly  de- 
clared the  ctjntrury  doctrine,  as  appears 
by  a  careful  readinK  of  the  third  and 
fourth  points  or  instructions  above  set 
out.  The  fourt  on  the  trial  as  to  that 
question  of  law  was  evidently  with  the 
plaintiff,  but  against  him  on  the  evidence 
relating  to  that  proposition;  but  on  the 
point  that  delay  merely,  such  delay  as 
might  reasonably  be  necessary  to  con- 
vert the  defendant's  goods  into  casli  to 
pay  debts,  embraced  in  all  the  points  re- 
fused by  the  court,  but  more  clearly  in  the 
fifth  and  sixth,  the  court  below  was 
against  the  plaintiff  in  error  on  the  law, 
but  might  have  been  with  him  as  to  the 
tacts  relating  to  that  question.  A  careful 
reading  of  the  instructions  aslccd  on  the 
trial  by  the  plaintiff  makes  it  apparent 
they  were  critically  drawn,  and  so  consid- 
ered on  the  trial.  The  fifth  and  sixth  in- 
structions are  in  exactly  the  same  lan- 
snage,  except  that  in  the  fifth  the  word 
"hinder" Is  used,  while  in  the  sixth  the 
word  "  delay  "  is  found,  evidently  on  pur- 
pose, to  raise  and  save  any  question  that 
miglit  exist  as  to  the  meaning  of  the  two 
words.  In  the  first  and  second  instruc- 
tions the  words  "hinder"  and  "delay  "  are 
both  used,  with  the  addition  ol  the  words 
"or  defraud,"  so  that  In  each  of  the  four 
instructions  refused  is  contained  the 
proposition  that,  If  the  defendants  were 
about  to  sell,  convey,  assign,  or  dispose 
of  their  property,  so  as  to  delay,  even  In 
the  least  degree,  their  creditors,  such  an 
act  would  be  fraudulent.  The  instructions 
embracing  that  proposition  of  law  were 
refused,  presumably  because  the  court  be- 
low, whatever  its  opinion  might  be  as  to 
the  facts  relating  to  the  proposition  ot 
law,  did  not  believe  that  a  sale  of  the  de- 
fendants'proi)erty,oran  assignment  there- 
of, creating  sliKlit  or  necessary  delay  inci- 
dent to  a  conversion  of  the  propprty  into 
money,  was  fraudulent  in  law.  The  third 
and  fourth  points,  or  instructions  asked 
and  given,  relate  also  to  the  question  of 
delay.  The  third  expresses  the  Idea  of 
delay  In  the  words,  "  deferring  payment 
of  their  creditors,  or  until  business  im- 
proved," while  the  fourth  expresses  the 
idea  of  unreasonable  delay  in  this  way: 
"That  the  Intention  existed  in  the  minds 
of  the  defendants,  or  either  ot  them,  to 
place  their  property  beyond  the  reach  of 
tlieir  creditors,  or  any  otthem,  until  such 
time  as  it  should  advance  in  value,  or  un- 
til business  should  improve  or  times  get 
better,  then  the  finding  should  be  for 
plaintiff."  It  will  thus  be  seen  that  the 
instructions  contained  a  clear  distinction 
between  the  effect  of  delay  merely  in  the 
assignment,  such  delay  as  is  necessary, 
usual,  and  reasonable,  to  enal)le  the  debt- 
or to  convert  his  assets  in  that  way  into 
cash,  and  such  unreasonable  and  unusual 
delay  as  would  unjustly  postpone  the 
creditor  in  securing  payment,  and  there- 
fore operate  on  him  as  a  fraud.  This  dis- 
tinction is  made  very  apparent  by  con- 
trasting the  third  and  fourth  instructions 
given  with  the  fifth  and  sixth  refused.  In 
view  of  the  terms  of  these  instructions,  it 
does  not  seem  to  us  that  the  contention  in 
the  petition  for  a  rehearing,  that  tlie  court 


in  the  original  opinion  departed  from  the 
question  before  the  trial  court,  la  well 
founded.  As  the  opinion  heretofore  filed 
sustains  the  trial  court  on  the  questicins 
of  law,  it  may  be  that  the  points  relating 
to  the  evidence  might  have  been  more 
briefly  disposed  of  by  a  mere  reference  to 
the  rule  that  this  court  will  not  reverse 
on  any  question  relating  to  the  weight  of 
the  evidence,  where  there  is  substantinl 
evidence  to  support  the  action  of  the  court 
below;  but  this  court,  properly,  as  we 
think,  was  ot  opinion  that  some  consid- 
eration of  the  evidence  would  throw  light 
on  the  questions  so  involved,  and  be  more 
satisfactory  to  those  interested. 

Complaint  is  made  of  the  following  state- 
ment In  the  opinion:  "The  court  below 
was  not  asked  to  declare  that  every  as- 
signment having  the  effect  to  create  an 
unreasonable  delay  to  the  creditors 
should  be  held  fraudulent,  but  to  so  de- 
clare if  the  assignment  resulted  in  delay 
merely,  however  short  the  time  might  be, 
or  however  beneficially  it  might  result  to 
tlie  creditors."  The  statement  in  the  orig- 
inal opinion  Is  evidently  an  inadvertence  of 
statement,  and,  in  view  of  the  third  and 
fourth  declarations  heretofore  sec  out,  the 
opinion  heretofore  rendered  is  so  far  modi- 
fled  as  to  withdraw  tlierefrom  the  above- 
quoted  expression,  which  no  doubt  unin- 
tentionally found  its  place  in  the  opinion 
heretofore  rendered.  Titis,  however.  In 
no  way  affects  the  reasoning  of  the  opin- 
ion, or  the  conclusion  reached,  but  is  a 
mere  modification  of  an  unintentional 
expression  made  by  the  court  in  the 
course  of  statement. 

It  is  strongly  urged  by  the  plaintiff  that 
the  supreme  court  of  the  United  States 
holds  a  doctrine  at  variance  witti  that 
declared  by  this  court;  and  we  are  espe- 
cially referred  to  the  case  Means  v. 
Dowd,  128  U.  S.  280,  9  Sup.  Ct.  Rep.  63.  as 
supporting  the  plaintiff  In  his  application 
for  rehearing.  We  have  carefully  exam- 
ined that  case,  and  are  of  the  opinion 
that  the  general  expressions  used  by  the 
court  therein  must  be  considered,  when  it 
is  looked  to  as  authority,  with  reference 
to  the  instrument  then  under  considera- 
tion, to  determine  the  point  really  decided 
by  the  court.  The  facts  of  that  case  as 
they  appear  in  the  record  are  the  follow- 
ing: April  24,  1876,  Montgomery  &  Dowd 
were  merchants  In  North  Carolina,  greatly 
enibarrassed.  and  they  made  a  convey- 
ance of  all  their  goods  and  property  to 
other  parties,  Davidson  &  Dowd.  It  was 
provided  in  the  assignment  that  the  as- 
signors, Montgomery  &  Dowd,  should 
remain  in  poHseRsion  of  the  assigned 
property,  and  continue  to  sell  the  same  at 
their  own  discretion,  and  collect  the  mon- 
eys therefor.  The  fnnds  so  collected  were 
to  be  by  the  assignees  deposited  weekly  In 
bank,  and  the  stock  from  time  to  time  re- 
plenished from  the  proceeds  of  the  sales 
under  the  direction  of  tlie  assignees;  the 
assignees  were  to  be  paid  their  commis- 
sion;  and,  after  expenditures  for  replen- 
ishing stock  and  incidental  expenses,  the 
surplus  was  to  be  applied  to  the  payment 
of  certain  preferred  deltts,  first,  and  final- 
ly the  residue  to  general  creditors,  with 
the  remainder,  U  any,  to  aitsignora.    Tliia 
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all  appcfired  upon  the  face  of  the  aBslgn- 
ment,  the  validity  of  which  the  Rupreine 
court  had  under  consideration.  In  addi- 
tion, the  facts  eHtublished,  an  throwing 
light  upon  the  inHtruinent,  that  the  pre- 
ferred creditors  were  the  near  relatives 
of  the  debtors.  The  instrument,  allhouKh 
made  in  April,  IHIO,  was  not  placed  on 
record  until  July  of  the  same  year,  and 
the  assignors,  from  April  to  the  last- 
named  date,  remained  in  the  actual  con- 
trol of  the  property  assigned,  selling  the 
same  in  the  usual  course  of  business,  col- 
lecting the  proceeds  of  snch  snles,  and  car- 
rying on  thebuHlnesB  generally,  under  the 
protection  afforded  by  the  deed  of  assign- 
ment. Thin  Is  the  kind  of  insiruniunt 
which  the  supreme  court  in  that  case,  un- 
der the  circumstances  stated,  had  under 
considera*'ioii,  to  which  it  gave  construc- 
tion holiling  the  same  to  be  fraudulent. 
The  languiige  used  by  the  court  should  be 
considered  with  reference  to  the  instru- 
ment being  construed,  and  not  as  intend- 
ing to  give  a  general  rule  fur  the  construc- 
tion of  conveyances  or  assignments  whol- 
ly different,  in  important  particulars, 
from  the  one  then  in  the  mind  of  the  court. 
The  fact  that  the  assignors,  Montgomery 
&  Dowd,  were  to  remain  In  possession  of 
the  goods,  carry  on  business  as  usual, 
make  collections,  replenish  stock,  etc.,  un- 
der cover  of  the  assiirnmeut,  make  it 
clearly  apparent  that  t tie  instrument  un- 
der consideration  in  that  case  was  on  its 
face  fraudulent;  and  under  like  circum- 
stances this  court  would  be  bound,  not 
only  upon  the  authority  of  Means  r. 
Do»vd,  but  also  in  view  of  other  cases  giv- 
ing construction  to  like  instruments,  to 
bold  a  like  rule.  But  in  the  case  here  there 
is  nothing  from  which  this  court,  against 
the  finding  of  fact  by  the  court  below,  ran 
say  that  any  such  device  was  intended  by 
the  defendants  in  error.  If  it  was  clearly 
apparent  that  the  defendant  in  this  case 
intended  such  nnrensonuble  delay  as  that 
contemplated  by  Montgomery  &  Dowd,  of 
course  the  rule  there  adopted  would  l)e  ap- 
plied. In  that  case,  in  the  view  of  tlie 
court,  the  instrument  was  so  fraudulent 
upon  its  f.;ce  that  the  court  said  with  re- 
spect thereto-  "In  the  case  before  us  the 
w^bole  face  of  the  instrument  has  the  ob- 
vious purpose  of  enabling  the  insolvent 
debtors  who  made  it  to  continue  in  their 
business  unmolested  by  ludicial  process. 
•  •  •  It  specifically  provides  that  the 
grantors  should  remain  in  possession  of 
said  property  and  choses  in  action,  with 
the  right  to  continue  to  sell  the  goods 
and  collect  the  debtt,  under  control  of  the 
grantees.  •  •  •  It  is  difficult  to  imag- 
ine a  scheme  more  artfully  devised  between 
insolvent  debtors  and  their  preferred  cred- 
itors to  enable  the  former  to  continue  in 
business,  at  the  same  time  withdrawing 
their  property  used  in  its  prosecution 
from  the  claims  of  other  creditors,  which 
might  be  asserted  according  to  the  usual 
lorniH  of  law,"  In  view  of  the  facts  of 
that  case,  and  the  expressions  of  the  court 
upon  the  case  as  a  whole,  together  with 
-what  the  court  has  said  and  decided  in 
other  causes  on  the  same  subject,  both  be- 
fore the  decision  of  Means  v.  Dowd  and 
since  that  time,  it  docs  not  seem  to  us 


that  the  court  decided,  or  intended  to  de- 
cide, that  the  mere  slight  delay  necessari- 
ly Incident  to  the  conversion  of  the  prop- 
erty of  the  debtor  by  assignee,  whereby  to 
apply  the  same  to  the  payment  of  his 
debts,  amounts  to  fraud  In  law;  and  that 
principle  is  the  one  embraced  In  the  In- 
structions which  the  court  refused  to  give, 
and  nliout  which  compiaiut  is  made,  in 
the  cause  now  in  this  court  under  consid- 
eration. 

In  Brashear  v.  West,  7  Pet.  608,  the  su- 
preme court  upholds  an  assignment  tend- 
ing in  a  considernble  degree  to  delay  cred- 
itors in  the  collection  of  their  debts  by 
the  usual  process  of  law,  and  in  the  course 
of  discussion  makes  the  following  state- 
ment, in  speaking  of  the  assignment  in 
that  case:  "It  is  also  objected  that  the 
assignment  is  in  general  terms.  That  a 
general  assignment  of  all  a  man's  prop- 
erty is  perse  fraudulent  has  never  been  al- 
leged in  this  country.  The  right  to  make 
it  results  from  that  absolute  ownership 
which  every  man  claims  over  that  which 
is  his  own.  That  it  is  a  circumstance  en- 
titled to  consideration,  and  in  many  cases 
to  much  consideration,  is  not  to  be  con- 
troverted. If  a  man  were  to  convey  his 
whole  estate  and  afterwards  lo  contract 
debts,  there  would  be  much  reason  to  sus- 
pect a  secret  trust  for  his  own  benefit. 
The  transaction  would  be  closely  Inspect- 
ed, and  a  sweeping  conveyance  of  bis 
whole  property  would  undoubtedly  form 
an  Important  item  in  the  testimony  to  es- 
tablish fraud.  So  in  many  other  cases 
which  might  be  adduced;  but  a  convey- 
ance of  all  his  property  for  payment  of 
bis  debts  is  not  of  this  description.  It  Is 
not  of  itself  calculated  to  excite  suspicion. 
Creditors  have  an  equitable  claim  on  all 
the  property  of  their  debtor ;  and  it  is  his 
duty,  as  well  as  his  right,  to  devote  the 
whole  of  it  to  the  satisfaction  of  their 
claims.  Tne  exercise  of  this  right  by  the 
honest  performance  of  this  duty  cannot 
be  deemed  a  fraud.  It  transferring  eycry 
part  of  his  property,  separately,  to  indi- 
vidual creditors,  in  payment  of  their  sev- 
eral debts,  would  be  not  only  fair,  but 
laudable,  it  cannot  be  fraudulent  to  trans- 
fer the  whole  to  the  trustees  for  the  bene- 
fit of  all.  In  England  such  an  assignment 
could  not  be  supported,  because  it  is  by 
law  an  act  of  bankruptcy,  and  the  law 
takes  possession  of  a  bankrupt's  proper- 
ty, and  disposes  of  it;  but  In  the  United 
States,  where  no  l)nnkrupt  law  exists  for 
setting  aside  a  deed  honestly  made  trans- 
ferring the  whole  of  the  debtor's  estate  for 
the  payment  of  his  debts,  the  preference 
given  in  this  deed  to  favored  creditors, 
though  liable  to  abuse,  and  perhaps  to 
serious  objection,  is  the  exercise  of  a  pow- 
er resulting  from  the  ownersliip  of  prop- 
erty which  the  law  has  not  yet  restrained. 
It  cannot  be  treated  as  a  fraud. " 

Mayer  v.  Hellman,  91  U.  S.  490.  Is  a  case 
in  point.  On  the  .3d  of  December,  1873, 
George  Bogen  and  Jacob  Bogen,  compos- 
ing the  firm  of  G.  &  J.  Bogen,  and  the 
same  parties,  with  Henry  Muller,  compos- 
ing the  firm  of  Bogen  &  Son,  by  deed  ex- 
ecuted of  that  date,  individually  and  aa 
partners  assigned  certain  property  held  by 
them,  including  that  in  controversy  iu  the 
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case,  to  three  trustees,  In  tnist  for  equal 
and  common  benefit  of  all  their  creditors. 
The  deed  was  delivered  upon  its  execution, 
and  the  property  taken  possession  of  by 
the  as8l.s:nee8.  To  carry  out  this  assign- 
ment necessarily  Involved  a  delay  to  the 
creditors,  such  a  delay  as  would  enable 
eredlturs  to  convert  the  property  Into 
cash  fur  distribution  for  payment  among 
creditora.  As  a  matter  of  fact,  some  six 
months  did  occur  before  any  effort  was 
made  to  disturb  the  assignees.  More  than 
six  months  after  the  execution  of  the  as- 
signment a  petition  was  filed  in  the  dis- 
trict court  of  the  United  States,  contro- 
verting the  right  of  the  assignee  to  hold 
the  property,  and  in  the  last-named  court 
an  assignee  in  bankruptcy  was  appointed 
to  take  possession  of  all  the  assigned  prop- 
erty, and  administer  the  same  under  the 
bankrupt  law  then  in  force.  This  assignee 
brought  his  action  against  the  first  as- 
signee to  procure  possession  of  the  proper- 
ty assigned  to  him  by  virtueof  the  assign- 
ment therein  dated  December  3d,  so  that 
the  question  arose  as  to  the  legality  of  the 
first  assignment.  The  contention  was 
that  the  first  assignment  was  fraudulent 
and  void,  and  title  was  In  the  assignee  un- 
der tliesecond  assignment.  Theconrtheld, 
however,  that  the  first  assignment,  al- 
though it  disposed  of  all  of  tlie  assignee's 
property  in  such  a  way  as  to  create  some 
delay,  was  not  fraudulent  and  void,  but 
to  the  contrary,  and  upheld  the  first  as- 
signment. It  Is  said  by  that  court,  Mr. 
Justice  Field  delivering  the  opinion; 
"The  validity  of  the  claim  of  the  assignee 
in  bankruptcy  depends,  as  a  matter  of 
course,  upon  the  legality  of  the  assignment 
made  under  the  laws  of  Ohio.  Independ- 
ently of  the  bankrupt  act,  there  could  be 
no  serious  question  raised  as  to  its  legali- 
ty. The  power  wliich  every  one  possesses 
over  his  own  property  would  justify  any 
such  disposition  as  did  not  interfere  wltli 
the  existing  right  of  others;  and  an  equal 
distribution  by  a  debtor  of  his  property 
among  his  creditors,  when  unable  to  meet 
the  demands  of  all  in  full,  would  be  deemed, 
not  only  a  legal  proceeding,  but  one  enti- 
tled to  commendation.  Creditors  have 
the  right  to  call  for  the  application  of  the 
property  of  their  debtor  to  the  satisfaction 
of  their  just  demands;  but,  unless  there 
are  special  circumstances  giving  priority 
of  right  to  the  demands  of  one  creditor 
over  another,  the  rule  of  equity  would  re- 
quire the  equal  and  ratable  distribution  of 
the  debtor's  property  for  the  benefit  of  all 
of  them.  And  so,  whenever  such  a  dis- 
position has  been  voluntarily  made  by  the 
debtor,  the  courts  in  this  country  have 
uniformly  expressed  their  approbation  of 
the  proceeding.  The  hindrance  and  delay 
to  particular  creditors,  in  tiieir  efforts  to 
reach  before  others  the  property  of  the 
debtor  that  may  follow  such  a  convey- 
ance, are  regarded  as  unavoidable  inci- 
dents to  a  just  and  lawful  act,  which  in 
no  respect  impair  the  validity  of  the  trans- 
action." 

Applying  the  statement  of  the  supreme 
court  of  the  United  States  to  the  terms  of 
the  instructions  which  the  court  below  In 
this  case  refused  to  give,  it  will  be  ob- 
served that  the  very  hindrance  and  delay 


which  the  court  below  was  asked  to  de- 
clare to  be  a  fraud  in  law  our  court  of  last 
resort  declared  not  to  be  so,  and  it  is  this 
distinction  between  a  delay  so  great  and 
unreasonable  in  character  as  necessarily 
to  work  Injury  to  the  creditor,  and  slight 
and  necessary  delay,  incident  to  the  con- 
version of  property  into  cash,  stated  by 
the  supreme  court  in  Mayer  v.  Hellman, 
which  this  court  had  in  view  in  the  orig- 
inal opinion,  as  applied  to  the  proposition 
of  law  embraced  in  theinBtruetions  refused. 
It  will  be  borne  in  mind  that  in  Mayer  v. 
Hellman  the  assignee  under  the  second  as- 
signment began  his  proceeding  in  the  dis- 
trict court  of  the  United  States  against 
the  first  assignee  to  recover  the  property, 
and  one  of  the  theories  sought  to  be  main- 
tained by  the  plaintiff  in  that  case  was 
that  the  first  assignment  was  absolutely 
void.  The  district  court  took  that  view 
of  the  question,  and  decided  aga<nst  the 
first  assignee,  who  carried  the  case  to  the 
supremo  court  of  the  United  States,  and 
there  the  ruling  of  thedistrict  courtwasre- 
versed,  and  the  law  held  to  be  in  favor  of 
the  first  assignee.  In  discussing  the  ques- 
tion In  that  case  in  the  supreme  court,  an 
argument  is  made  which  clearly  indicates 
that  the  exact  point  in  the  mind  of  that 
court  is  as  to  the  fraudulent  character  of 
the  first  assignment.  Thecourtobserved: 
"The  counsel  of  the  piaintiHs  in  error  have 
filed  an  elaborate  argument  to  show  that 
assignments  for  the  benefit  of  the  creditors 
generally  are  not  opposed  to  thebankrnpt 
act,  though  made  within  six  months  of 
the  filing  t>f  the  petition.  Their  argument 
is  that  such  an  assignment  is  only  a  vol- 
untary execution  of  what  the  bankrupt 
court  would  compel;  and  as  it  is  not  a 
proceeding  in  Itself  fraudulent  as  against 
the  creditors,  Hiid  does  not  give  a  prefer- 
ence to  one  creditor  over  another,  it  con- 
flicts with  no  possible  inhibition  of  the 
statute.  Tliere  is  much  force  in  the  posi- 
tion of  counsel,  and  it  has  the  support  of 
a  decision  of  the  late  Mr.  Justice  Nklson 
in  the  clrcnit  court  of  New  York  in  Sedg- 
wick V.  Place.  1  N.  B.  R.  204,  and  of  Mr. 
Justice  SwAYNE  in  the  circuit  court  of 
Ohio  in  Langley  v.  Perry,  2  N.  B.  R.  180. 
Certain  it  is  that  such  an  assignment  is 
not  absolutely  void." 

In  the  case  we  are  considering,  the  prop- 
osition of  law  clearly  involved  in  the  in- 
struction which  the  court  refused  to  give 
seems  to  us  to  bo  set  at  rest  by  tlie  decla- 
ration of  the  supreme  court  of  the  United 
States  that  such  delays  as  are  unavoida- 
ble incidents  through  a  lawful  act  in  no 
respect  impair  the  validity  of  the  transac- 
tion. Reed  v.  Mclntyre,  98  C.  S.  507,  also 
sustains  the  opinion  heretofore  rendered 
in  this  court  in  the  cause  under  considera- 
tion. Reed  v.  Mclntyre  was  commenced 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Minnesota.  Substantially 
the  facts  were  that  William  H.  Shuey,  a 
merehant  of  St.  Paul,  executed  in  March, 
1874,  a  deed  of  assignment  conveying  his 
entire  property  to  William  S.  Combs,  in 
trust  for  the  equal  benefit  of  all  bis  credit- 
ors. Upon  the  same  day.  Immediately 
after  the  acknowledgment  of  the  deed  of 
assignment.  Combs'  assignee  entered  upon 
the  discharge  uf  his  duties  as  eucb,  and 
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took  poBseflalon  actoally  of  Shuey's  stock 
ol  goods.  During  the  succeeding  day  Mrs. 
Keed  obtained  a  judgment  in  one  of  the 
fitate  courts  of  Minnesota  against  Barnard 
&  Sliuey  for  the  sum  of  fS.OUO.  She  im- 
mediately issued  execution  on  bar  judg- 
ment, and  levied  the  same  on  the  stock  of 
goods  belonging  to  Shuey  in  the  bauds  of 
Combs,  the  assignee.  The  question  arose 
in  the  circuit  court  of  the  United  States  as 
to  the  legality  of  theaHsignmenttoCombs. 
The  circuit  court  upheld  that  assignment. 
Mrs.  Reed  appealed.  On  this  appeal  the 
supreme  court  also  sustained  the  assign- 
ment to  Combs,  as  being  legal  and  bind- 
ing. It  is  said  by  the  court  in  the  opinion : 
"It  is  stated  in  the  printed  argument  of 
counsel  for  the  appellee  that  thestatement 
is  not  controverted  by  opposing  counsel 
that,  at  the  date  <il  the  assignment  to 
Combs,  there  was  no  statute  of  Minnesota 
relating  to  assignmenta  by  debtors  for  the 
benefit  of  creditors.  In  determining,  there- 
fore, the  validity  and  effect  of  the  assign- 
ment in  question,  we  must  look  to  the 
doctrines  of  the  common  law,  and  to  the 
provisions  of  the  bankrupt  act.  •  •  • 
The  right  of  a  debtor  at  common  Taw  to 
devote  his  whole  estate  to  the  satisfaction 
of  the  claims  of  creditors  results,  as  Mr. 
Chief  Justice  Marshall  declares,  'from 
that  absolute  ownership  which  every  man 
claims  over  that  which  is  bis  own.' 
Brashear  v.  West,  7  Pet.  608;  Mayer  v.  Hell- 
man,  91  U.  S.  496.  Assignments  of  property 
for  such  purposes,  not  made  with  the  in- 
tent to  hinder,  delay,  or  defraud  creditors, 
were  upheld  at  common  law,  even  where 
certain  creditors  were  preferred  in  the  dis- 
tribution of  the  debti>r'8  effects.  Nor,  ac- 
cording to  the  doctrine  of  the  common 
law,  could  the  validity  ol  the  assignment 
to  Combs  be  assailed  simply  because  Its 
effect  was  to  prevent  the  appellant  ob- 
taining, by  judgment  and  execution,  a  pri- 
ority and  preference  over  other  creditors. 
An  assignment  which  had  the  effect  to  de- 
lay a  creditor  In  the  enforcement  of  his  de- 
mand by  the  ordinary  process  of  law  was 
not  for  that  reason  alone  fraudulent  and 
void.  If  not  made  with  the  intent  to  hin- 
der, delay,  or  defraud  creditors,  it  was 
sustained  ntconmion  law.  Such  an  Intent 
was  often  conclusively  presumed,  if  the  as- 
signment contained  provisions  inconsist- 
ent with  good  faith,  or  so  unreasonable  or 
nnusnal  in  their  character  as  to  Justify  the 
conclusion  that  it  was.  In  the  language  of 
Lord  Mansfikld  in  Cadogan  v.  Kennett, 
Cowp.  432,  434,  a  mere  trick  or  contrivance 
to  defeat  creditors.  But  where  Its  pro- 
visions were  consistent  with  an  honest 
purpose  to  deal  fairly  and  Justly  with 
them,  tlie  deed  reserving,  for  the  benefit  of 
the  debtor  or  his  family,  no  control  over 
or  interest  in  the  property,  and  imposing 
no  improper  restrictions  upon  its  speedy 
sale  and  distribution  in  satisfaction  of  the 
debts,  the  consequent  temporary  interfer- 
ence with  the  prosecution  by  particular 
creditors  of  their  claims  by  the  ordinary 
legal  remedies  was  regarded  at  common 
law  as  a  necessary  and  unavoidable  inci- 
dent in  the  discharge  by  a  debtor  of  his 
duty  to  creditors.  Mayer  v.  Hellman,  su- 
pra. Such  interference  waw  not  regarded 
as  hindrance  and  delay,  within  the  mean- 


ing of  the  statutes  against  fraudulent 
conveyances.  •  •  •  Our  conclusion, 
therefore,  is  that  the  assignment  to  Combs 
could  not,  upon  common-law  principles, 
be  imjieached  simply  because  it  had  the 
effect  to  prevent  the  appellant,  by  means 
of  the  execution  levy,  from  securing  prloi'- 
Ity  over  all  other  creditors. " 

So  it  may  be  said  In  the  case  now  under 
consideration,  even  It  the  evidence  proved 
—a  question  It  was  for  the  court  below  to 
determine — that  the  defendant  in  error 
contemplated  such  an  asslgnraentas  would 
prevent  the  appellant,  by  means  of  the  at- 
tachment levy, from  securiug  priori tyover 
all  other  creditors  on  common-law  princi- 
]ile3,  the  transaction  could  not  be  Im- 
peached for  that  reason,  and  in  so  dealing 
this  court  would  have  the  support  of  the 
authority  above  quoted.  The  authority 
will  appear  more  applicable  when  it  is  re- 
membered that  In  this  territory,  when  this 
cause  was  commenced,  there  was  no  stat- 
ute regulating  assignments,  and  the  ques- 
tion here,  as  in  the  Minnesota  case  above 
cited, must  be  determined  on  common-law 
principles.  In  a  latercase,  (Peters  v. Bain, 
133  C.  S.  6S5, 10  Sup.  Ct.  Rep.  354,)  the 
same  question  is  again  considered.  The 
court  says:  "The  deed  of  assignment  was 
attacked  as  fraudulent  in  law  and  iu  fact. 
We  understand  counsel  to  contend  that 
the  deed  containscertain  provisions  which 
must  so  hinder.delay,  and  defraud  creditors 
that  fraud  in  its  execution  Is  to  be  conclu- 
sively presumed  without  regard  to  the  in- 
tention of  the  parties.  The  doctrine  in  Vir- 
ginia, settled  by  a  long  and  uninterrupted 
line  of  decisions,  is  that,  while  there  may  be 
provisions  in  a  deed  of  trust  of  such  charac- 
ter as  of  themselves  to  furnish  evidence  suf- 
ficient to  justify  the  inference  of  a  fraudu- 
lent intent,  yet  this  cannot  be  so,  except 
where  the  inference  is  so  absolutely  irre- 
sistible as  to  preclude  indulgence  in  any 
other;  hence  provisions  postponing  the 
time  of  the  sale,  and  reserving  the  use  of 
the  property  of  the  grantor  meanwhile, 
though  perishable  and  consumable  in  use; 
permittingsalesoncredit;  forthepayment 
of  surplus  after  satisfaction  of  creditors 
secured;  the  omission  of  a  schedule  or  in- 
ventory, and  the  like,— have  been  regarded 
as  insufficient  to  Justify  the  court  in  inval- 
idating the  deed  for  fraud  in  point  of  law. 
The  fraudulent  intent  is  held  not  to  be 
presumed,  even  under  such  circumstances, 
and,  in  its  absence,  the  fact  that  cred- 
itors may  be  delayed  or  hindered  Is  not  of 
itself  sufficient  to  vacate  tlie  instrument." 
The  court  not  only  thus  recognizes  and 
applies  thri  established  law  of  Virginia  on 
that  subject,  but  also  in  its  discussion 
considers  the  question  somewhat  upon  lt( 
own  merits.  The  court  adds :  "The  ques- 
tion Is  not  whether  the  traatees  might 
prove  unfaithful, — a  contingency  of  wliich 
there  is  no  intimation  here,— but  whether 
the  provisions  of  the  deed,  if  carried  out 
according  to  their  Intent,  would  be  fraud- 
ulent in  their  operation."  In  view  of  the 
authorities  cited, and othersexamined  and 
not  cited,  this  court  remains  of  theopiniou 
that  it  is  a  safe  and  sound  doctrine  to 
hold  that  a  conveyance,  otherwise  honest 
and  in  good  faith,  of  the  property  of  a 
debtor  lor  the  purpose  of  applying  tbe 
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same  to  Qie  payment  of  bis  debts,  but  In- 
TolTing  some  slight  inddental  delay,  nec- 
essary'tu  the  conversion  of  tbe  saui<>,  by 
retisonable  and  lair  means,  into  casli  <vith 
which  to  pay  dets,  is  not  because  of  such 
delay  fraudulent  In  law,  aud  hence  the 
petition  for  rehearing  is  overrrnled. 

0'I}HiEN,C.J.,and  McFie  and  Seeds,  J  J., 
concur. 


(S  Wyo.  4») 


Arf  v.  Jacobs. 


(Supreme  Court  of  WyornVng.    Oct  18, 1891.) 

ElKCTMBST — ^PlEADIMO — OlFTS  TO  WiFK— HOMB- 
8TBAD  RiOHT  OF  HCSBANU. 

1.  la  ejectment,  plaintiff  alleged  that  she 
was  the  owner  in  fee  of  the  premises.  Defend- 
ant answered,  alleging  an  equitable  title  in  him- 
self, arising  out  of  the  fact  that  he  bad  purchased 
the  property  with  his  own  means,  but  bod  the 
conveyance  made  to  his  wife  as  a  matter  of  con- 
venience; that  he  and  his  wife  tvere  subsequently 
divorced;  and  that  the  virile  had  afterwards  con- 
veyed to  plaintiff,  who  bad  Imowledge  of  all  tbe 
facta.  Plaintiff  replied  that  tbe  land  had  been 
purchased  with  tbe  wife's  separate  property. 
field,  that  the  material  issue  raised  by  tbe  plead- 
ings was  as  to  who  had  title  to  the  property :  that 
it  was  immaterial  how  it  was  acquired ;  and  that 
a  finding  that  It  was  in  plaintiff  because  defend- 
ant bad  directed  the  conveyance  to  be  made  to 
his  wife  as  a  gift  or  advancement,  and  not  as  a 
matter  of  convenience,  was  witliin  ttie  issue 
raised  by  tbe  pleadings. 

2.  An  allegation  in  plaintiff's  reply  that  she 
purchased  tbe  land  from  R.  does  not  render  er- 
roneous a  finding  in  her  favor  that  she  purchased 
it  from  A.,  where  the  evidence  shows  that  the 
two  names  represent  one  and  the  same  person. 

8.  A  husband,  free  from  debt,  has  tbe  right 
to  purebase  land,  and  have  it  conveyed  to  the 
wife;  and  the  presumption  from  such  a  convey- 
ance is  that  be  intended  It  as  a  gift  or  advanoe- 
meot  to  her  as  her  separate  property,  and  subject 
to  her  sole  disposition.- 

4.  Under  Bev.  8t  Wyo.  %  8780,  which  vests 
every  householder,  "being  the  head  of  afamily, " 
with   a  homestead  right,  a  husband  who,  with 
his   family,  lives   on   tbe  wife's  land,  loses   bis 
homestead  right  therein  by  permitting  his  wife  ■ 
and  family  to  separate  from  him,  followed  by  a  | 
divorce  in  her  favor,  though  he  continues  to  oo-  1 
oupy  the  land,  since  he  is  neither  the  owner  of  } 
tbe  land,  nor  the  head  of  a  family. 

Error  to  district  court,  Laramie  county ; 
Wilms  Vandevanter,  Judge. 

Ejectment  by  Mary  M.  Jacobs  against 
Henry  A.  Arp.  Judgment  in  plaintiff's 
favur,  and  defendant  brings  error.  Af- 
firmed. 

Bryan  &  Tbompaon,  for  plaintiff  In  er- 
ror.  John  H.  Symona,  for  defendant  in 
error. 

Groesbeck,  C.  J.  The  defendant  in  er- 
ror, Mary  M.  Jacobs,  broagbt  suit  against 
Henry  A.  Arp,  tbe  plaintiff  in  error,  in  the 
district  court  for  Laramie  county,  to  re- 
cover the  possession  uf  certain  parcels  of 
land  situate  in  the  city  of  Ciieyenne,  alleg- 
ing her  ownership  in  fee  of  the  demanded 
premises,  and  praying  damages  for  the 
detention  thereof,  and  for  the  rents,  issues, 
and  profits.  The  plaintiff  In  error  an- 
swered, denying  each  allegation  In  the 
petition  except  the  averment  of  bis  pos- 
session, and  for  a  further  defense  alleging 
that  In  May,  1881,  he  purchased  and  paid 
for  the  premises  with  his  own  money,  and 
placed  all  tbe  improvements  thereon  at 


bis  own  expense;  that,  at  the  time  he  par- 
chased  the  property,  he  had  the  same  con- 
veyed tu  his  wife,  .Magdalenn  C.  Arp,  as  he 
then  expected  to  seek  employment  aud  a 
home  In  New  Mexico,  and  desired  to  have 
his  wife  seJ  the  property  and  make  the 
proper  conveyance,  thus  avoiding  the  de- 
lay of  sending  to  New  Mexico  for  the  exe- 
cution of  the  deed  by  him;  that  he  altered 
his  purpose,  and  remained  at  Cheyenne, 
and  being  a  housebolder,  and  the  bead  of 
a  family,  consisting  of  himself,  his  wife, 
and  two  children,  he  entered  upon  the  said 
premises  as  a  homestead,  and  has  since 
continuously  lived  there  and  occupied  tbe 
same  as  such  fbr  a  period  of  about  nine 
years;  that  In  1887  his  wife  deserted  and 
left  the  said  homestead,  and  has  ever  since 
remained  therefrom.  He  charges  upon  in- 
formation and  belief  that  his  wife  made  a 
pretended  conveyance  of  said  premises  to 
said  Mary  M.  Jacobs,  for  the  purpose  of 
enabling  them  to  get  possession  thereof; 
which  conveyance  was  only  colorable,  the 
plaintiff  acquiring  no  title  thereby;  that 
he  IS  now,  and  ever  since  the  purchase  of 
said  premises  has  been,  the  owner  and 
holder  of  the  equitable  title  thereto,  and 
now  is  eutltled  to  the  possession  thureof, 
all  of  which  was  well  kuown  to  the  plain- 
tiff at  the  time  and  long  before  she  made 
said  pretended  purchase.  He  prayed  Judg- 
ment for  the  right  of  possession,  for  costs, 
and  that  his  title  to  said  premises  be  for- 
ever quieted  as  against  the  plaintiff  in  tbe 
suit  and  persons  in  privity  with  her,  and 
tor  all  other  proper  relief.  To  this  answer 
tbe  plaintiff  in  the  court  below  filed  a  re- 
ply denying  each  allegation  set  forth  there- 
in as  a  defense  to  the  cause  of  action  al- 
leged in  her  petition,  and  farther  alleging 
that  on  tbe  12th  day  of  March,  1890,  she 
purchased  tbe  premises  described  in  her 
petition  from  one  Magdalena  C.  Rush- 
worth,  who  was  formerly  the  wile  of  said 
Arp;  that  said  Rush  worth  and  Arp  were 
married  October  2, 1877,  and  shortly  there- 
after they  removed  to  Cheyenne,  Wyo., 
where,  on  June  22, 1881,  while  they  were 
living  together  as  husband  and  wife,  Mrs. 
Arp  purchased  from  one  Richard  Black- 
stone,  who  was  the  owner  thereof  in  fee. 
the  lots  described  in  said  petition,  paying 
therefi)r  the  sum  of  f  73,  from  her  own  per- 
sonal earnings  for  several  months  prior  tu 
that  time,  taking  the  deed  in  her  own 
name;  that  the  buildings  and  other  im- 
provements erected  on  the  lots  were  also 
paid  for  out  of  the  earnings  of  Mrs.  Arp; 
that  two  children  were  bom  as  the  fruit 
of  said  marriage;  that  said  Arp  for  one 
year  or  over  neglected  and  refused  to  pro- 
vide the  common  necessaries  of  life  for  the 
support  ot  his  wife  and  children,  and  be- 
cause of  this  and  other  cruel  and  inhuman 
treatment  Mrs.  Arp  was  obliged  to  leave 
said  premises  to  make  a  living  for  herself 
and  children,  whom  she  took  with  her: 
that  on  tlie  28th  day  of  January,  1888,  Mrs. 
Arp  commenced  a  suit  against  her  hus- 
band for  divorce  in  the  district  court  for 
Albany  county,  Wyo.,  on  the  grounds 
above  stated;  that  personal  service  of  the 
summons  in  said  suit  was  had  upon  said 
Arp;  that  on  the  2Gth  day  ot  May.  1888,  a 
final  decree  and  judgment  for  divorce  were 
granted  to  Mrs.  Arp,  aud  tbe  custody  of 


Digitized  by  LjOOQ IC 


Wjo./ 


AKP  V.  JACOBS. 


801 


the  cblWren  awarded  to  her;  that  said 
Arp  made  no  claim  whatever  In  uaid  Hult 
to  the  said  premises  now  claimed  by  him. 

The  cause  was  heard,  tried,  and  deter- 
mined by  the  court  below,  and  at  the  re- 
quest of  <the  plaintiff  in  error  tlie  court 
stated  separatelj'  its  tindings  of  fact  and 
ItsconcIuHlons  of  law  thereon.  They  are 
in  substance  us  follows:  On  June  22,  1S81, 
defendant,  Henry  A.  Arp,  and  Magdalena 
C.  Arp  were  husband  and  wife,  and  were 
living  t<)>>ether  us  such  at  Cheyenne,  Wyo., 
and  continued  such  relation  and  coltablta- 
tion  until  January,  1887;  that  on  said 
Jane  22, 1881,  Arp  with  his  own  separate 
means  puroliused  and  paid  for  the  real 
property  described  in  the  petition,  and  at 
ills  reqiKst  the  same  was  conveyed  to  his 
wife,  and  thereafter  Arp  and  his  wife  oc- 
cupied said  property  as  their  home  while 
living  together,  and  during  that  time  val- 
uable improvements  were  erected  thereon 
by  him,  and  were  paid  for  by  him,  with- 
out any  understanding  or  agreement  that 
be  should  be  reimbursed  therefor;  that  in 
January,  1887,  Arp  and  his  wife  separated, 
and  did  not  live  together  thereafter;  that 
In  May,  1S8S,  Mrs.  Arp  obtained  a  divorce 
from  her  husband ;  that  Arp  continued  to 
reside  upon  and  occup.v  said  premises  from 
the  time  of  the  separation;  that  at  the 
time  of  the  purcliase  of  the  premises,  or  at 
any  time,  there  was  no  understanding  or 
agreement  that  Mrs.  Arp  should  hold  the 
said  realty  in  trust  for  her  husband,  and 
the  conveyance  to  her  was  not  made  as  a 
matter  of  convenience  for  tier  husband; 
that  on  March  12,  1890,  Mrs.  Arp,  for 
a  valuable  and  adequate  consideration,  by 
her  separatedeed,  conveyed  the  said  realty 
to  Mary  M.  Jacobs,  the  plaintiff,  who 
knew  that  Arp  was  in  possession  thereof, 
claiming  to  be  the  owner;  that  on  March 
13,  1890,  the  plaintiff,  Jacobs,  informed 
Arp  of  her  purchuse,  and  demanded  pos- 
session of  the  premises,  but  Arp  refused  to 
vacate  the  same,  and  still  continues  in 
possession  thereof;  that  the  reasonable 
rental  value  of  the  premises  Is  $40  since 
said  March  13,  1890;  that  said  property 
was  always  returned  for  taxation  and  as- 
sessed in  the  name  of  Mrs.  Arp,  and  since 
the  separation,  in  January,  18'^7,  the  taxes 
thereon  were  paid  by  her  from  her  own 
separate  means.  As  its  conclusions  of 
law  ou  the  foregoing  facts,  the  court  finds 
that  Arp,  the  defendant,  cause<l  tl>e  realty 
to  be  conveyed  to  bis  wife  as  a  gift  and 
advancement  to  her  from  him,  and  there- 
upon the  same  became  the  separate  prop- 
erty of  the  wife,  and  subject  to  her  sole 
disposition;  that  the  plaintiff,  Mary  M. 
Jacobs,  had  and  still  has  the  legal  estate 
In,  and  was  entitled  to  the  immediate  pos- 
session of,  said  realty;  that  defendant, 
Arp,  has  kept  her  out  ot  the  same  unlaw- 
fully, as  alleged  in  the  petition.  The 
court  assessed  tbe  damages  of  the  plain- 
tiff at  f40,  and  gave  Judgment  for  the  re- 
covery of  the  premises,  for  damages  and 
costs,  and  awarded  execution  therefor. 

We  have  found  it  necessary,  under  tbe 
assignment  of  errors,  to  thus  leview  at 
length  the  pleadings  of  the  parties,  and 
theflndings  of  tact  and  conclusions  of  law. 
It  must  be  done  in  order  to  clearly  com- 
prebend  tbe  matters  complained  of.  Tbe 
v.27p.no.l5— 51 


evidence  adduced  In  tbe  trial  court  was 
not  brought  here  for  review,  and  we  are 
to  determine  solely  whether  or  not  tbe 
conclusions  of  law  were  correctly  found 
and  determined  by  the  trial  court  on  its 
findings  of  fact.  We  must  take  as  abso- 
lutely true  the  tacts  as  found  from  the  evi- 
dence, as  a  guide  in  settling  the  law  of  tlie 
case. 

1.  It  is  insisted  by  plaintiff  In  error  that 
tbe  conclusion  that  the  property  was  con- 
veyed to  Mrs.  Arp,  at  the  instance  of  her 
husband,  as  an  advancement  to  her,  is 
immaterial,  as  no  such  issue  was  made  by 
the  pleading^s.  On  the  one  hand,  Arp 
claims  that  be  paid  for  the  property,  and 
had  the  conveyance  made  to  his  wife  as  a 
matter  of  convenience,  and  on  the  other 
it  was  alleged  that  Mrs.  Arp  paid  for  the 
property  and  made  all  the  improvements 
from  her  own  personal  earnings.  But 
these  are  collateral  averments,  and  no 
way  affect  tbe  question  of  title  and  posses- 
sion on  tbe  part  ot  Mrs.  Jacobs.  It  be- 
comes useless  In  this  cause  to  inquire  how 
Mrs.  Arp  came  by  her  title.  It  she  was  the 
owner,  Mrs.  Jacobs,  who  deraigns  title 
from  her,  Is  the  owner.  Whether  Mrs. 
Arp  bought  the  property,  or  it  was  given 
to  her,  is  of  no  importance.  The  district 
court  found  that  she  was  the  owner,  and 
that  there  was  no  understanding  or  agree- 
ment between  her  and  her  husband  at  the 
time  of  the  purchase,  or  at  any  time,  that 
he  should  be  reimbursed  for  his  outlays 
thereon,  or  that  she  should  hold  the  title 
as  trustee  in  trust  for  her  husband.  The 
finding  was  to  the  effect  that  tbe  title 
was  directed  to  be  put  In  ber  name  as  the 
property  was  a  gift  and  advancement  to 
her,  and  not  as  a  matter  of  convenience. 
The  defense  ot  Arp  is  an  equitable  one, 
and  the  court  had  a  right,  being  pos- 
sessed of  the  whole  matter  in  dispute,  to 
make  such  a  Judgment  or  decree  as  was 
warranted  by  tbe  evidence,  without  refer- 
ence to  any  partisan  allegations  in  tbe 
pleadings. 

2.  It  does  not  matter  that  tbe  court  be- 
low found  that  the  plaintiff  in  error  made 
all  the  advances  and  furnished  ail  the 
moneys  for  the  purchase  and  Improve- 
ment of  the  property.  A  husband,  free 
from  Oebt,  has  an  undoubted  right  to 
purchase  real  estate  and  have  it  conveyed 
to  his  wife,  and  when  this  is  done  with- 
out any  fraudulent  intent  tbe  property 
conveyed  becomes  her  separate  property, 
— as  much  so  as  if  purchased  by  her  with 
money  that  she  had  obtained  prior  to 
coverture.  Wing  v.  Goodman,  76  III.  159. 
Courts  ot  equity  have  recognized  the 
duality  of  husband  and  wife,  even  before 
the  rigor  of  the  common  law  as  to  the 
rights  of  married  women  was  softened  by 
statutes  enlarging  her  rights.  Deeds  di- 
rectly from  husband  to  wife  are  often  un- 
lawful, but  generally,  it  creditors  are  not 
prejudiced,  they  are  good  in  equity  and 
may  be  good  at  law.  Stew.  Mar.  &  Dlv. 
§  224,  and  tbe  cases  there  cited.  A  fraudu- 
lent conveyance  may  be  held  to  be  valid 
as  between  tbe  parties,  but  void  as  to 
others  whose  rights  are  affected.  If  a 
husband  purchase  realty,  and  has  the  ti- 
tle made  to  a  wife  or  child,  the  presump- 
tion ot  law  is  that  tbe  conveyance  i&  in- 
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tended  an  an  ad  rancement ;  bnt  this  pre- 
Btimptlun  may  be  removed  by  evidence. 
Wormley  V.  Wormley,98  111.  503, citing  Per- 
ry on  Trusts,  and  a  number  ot  decisions. 
It  seems  from  the  findings  ot  the  court  be- 
low that  this  presumption  -was  not  over- 
come by  proof  to  the  contrary,  as  the  con- 
clusion of  law  on  this  point  is  that  the 
realty  was  conveyed  to  Mrs.  Arp  by  the 
grantor,  Blackstone,  at  the  request  of  her 
hnaband,  as  a  gift  and  advancement  to 
her  from  him,  and  thereupon  it  became  her 
sole  and  separate  property,  and  subject 
to  her  sole  disposition.  This  conclusion 
is  not  in  conflict  with  the  findings  of  fact, 
but  seems  to  be  in  harmony  with  them. 
In  the  divorce  suit  the  court  had  full  pow- 
er to  make  such  disposition  of  the  proper- 
ty of  the  husband  as  to  provide  support 
for  the  wife,  (Rev.  St.  §  1581 ;)  but  it  is  not 
pretended  that  there  was  auy  adjudica- 
tion in  such  action  of  the  rights  of  either 
party  to  the  premises  in  dispute  in  this 
action.  The  counsel  for  the  plaintiff  in 
error  contend  that  he  (Arp)  has  rights  un- 
der our  homestead  laws  of  which  he  was 
not  and  could  not  be  divested  after  acqal- 
sltion. 

3.  In  some  JnrisdictionB  the  right  to  a 
homestead  allowed  by  statute  is  a  Joint 
right  ot  husband  and  wife;  In  others, 
the  homestead  may  be  selected  from  the 
separate  property  of  either  spouse  by  the 
one  having  title.  In  this  state  this  right 
is  vested  in  every  householder,  being  the 
head  of  a  family.  The  homestead  may 
consist  ot  a  house  and  lot  or  lots  in  any 
town  or  city,  or  ot  a  larm  not  exceeding 
100  acres,  but  the  value  thereof  must  not 
exceed  $l,5(iO.  It  Is  exempt  from  execu- 
tion and  attachment  arising  from  any 
debt,  contract,  or  civil  obligation  entered 
into  or  incurred;  and  it  is  so  exempt 
while  occupied  as  a  homestead  by  the 
owner  thereof  or  the  person  entitled  there- 
to, or  bis  or  her  family,  except  from  execu- 
tion tor  the  purchase  money.  The  meth- 
od of  determining  the  value  of  the  home- 
stead is  regulated  by  statute,  and,  upon 
sale,  the  proceeds,  to  the  extent  ot  the  ex- 
emption, tl,500,  must  be  paid  to  the  own- 
er, and  It  the  homestead  does  not  sell  tor 
more  than  this  sum  the  proceedings  must 
cease;  and  they  cannot  affect  or  impair,  in 
that  event,  the  rights  of  the  owner.  The 
wife  must  join  in  every  instrument  convey- 
ing, disposiug  of,  or  incumbering  the 
homestead,  and  must  acknowledge  such 
Instrument  separate  and  apart  from  her 
husband;  and  the  officer  taking  the  ac- 
knowledgment must  apprise  her  ot  her 
rights,  and  of  the  effect  of  signing  and 
acknowledging  the  same.  It  is  further 
provided  by  statute  that  when  any  person 
dies  seised  of  a  homestead,  leaving  a  wid- 
ow or  husband  or  minor  children,  such 
widow  or  husband  or  minor  children 
shall  be  entitled  to  the  homestead,  bat  in 
case  there  is  neither  widow,  husband,  nor 
minor  children,  the  homestead  shall  be 
liable  tor  the  debts  of  the  deceased.  Rev. 
St.  Wyo.  §§  27S0-2791,  Inclusive.  It  was 
not  necessary  that  Arp  should  join  in  the 
deed  to  Mrs.  Jacobs,  as  he  was  no  longer 
husband  ot  the  grantor,  bis  former  wife ; 
their  marital  relations  having  been  sev- 
ered by  the  decree  of  divorce  tiome  time  be- 


fore the  date  of  the  purchase  by  Mrs.  Ja- 
cobs of  Mrs.  Arp.  Indeed,  it  is  doubtful  if 
the  signature  of  the  husband  would  have 
been  necessary  to  the  deed  it  made  during 
the  coverture  ot  the  parties.  The  protec- 
tion is  given  to  the  wife,  and  not  to  the 
husband;  audit  the  homestead  be  in  her 
name,  and  the  full  title  thereto  vested  in 
her,  there  is  no  requirement  that  beshonld 
join  in  the  deed,  under  our  statute.  It 
seems,  under  section  2782  ot  the  Revised 
Statutes,  supra,  that  a  husband  ot  a  de- 
ceased wife,  who  was  seised  ot  u  home- 
stead in  her  lite-time,  would  be  entitled  to 
the  homestead  upon  her  death;  but  the 
interest  of  the  husband  In  the  property 
is  only  that  of  a  surviving  spouse,  and  Arp 
certainly  could  not  and  cannot  have  this 
right  in  futuro,  as  the  divorce  dissolving 
the  marriage  tie  prior  to  the  purchase  ot 
the  property  by  Mrs.  Jacobs,  the  defend- 
ant In  error,  terminated  all  his  rights, 
whether  complete  or  Inchoate,  in  the 
premises,  and  asjare  nxoris.  The  decree 
ot  divorce  destroyed  all  the  rights  of  sur- 
vivorship. Shoeniake  v.  Chalfunt,  47  Ual. 
432;  Burkett  v.  Burkett,78  Cal.310,20  Pac. 
Rep.  715.  The  findings  of  the  district 
court  do  not  disclose  whether  or  not  the 
allegatlou  In  the  reply  ot  defendant  in  er- 
ror that  Mrs.  Arp  at  the  time  of  the  sepa- 
ration took  with  her  the  minor  children, 
and  supported  them  from  her  own  earn- 
ings, was  substantiated  by  proof;  but 
the  findings  show  that  the  plaintiff  in 
error,  and  presumably  no  one  else,  occu- 
pied tile  premises  as  his  "home"  since  the 
purchase  ot  the  same,  in  1881.  He  certain- 
ly did  not  occupy  them  as  the  owner  or 
person  entitled  thereto,  and  It  is  tolerably 
clear,  from  the  findings,  that  no  member 
ot  his  family  ivsided  with  him  since  the 
separation  in  1887.  It  is  true  that  a  hus- 
band may  preserve  his  righ  ta  to  a  home- 
stead of  which  be  has  the  title  even 
though  he  may  be  abandoned  by  Iiis  wife 
and  minor  children.  Pardo  v.  Blttorf,  48 
Mich.  275.  12  N.  W.  Rep.  164;  GriflJn  v. 
Nichols,  51  Mich.  575,  17  N.  W.  Rep.  63. 
But  where  be  permits  his  family  to  sepa- 
rate, and  the  homestead  is  not  in  his  own 
name  and  has  lost  the  homestead  charac- 
ter, through  what  has  been  adjudged  as 
bis  fault,  the  conditions  have  changed. 
He  had  no  longer  a  homestead  tor  bis 
family,  ceased  to  be  the  head  of  a  family, 
and  at  the  passing  of  the  decree  of  divorce 
he  lost  completely  all  rights  lie  had  In  the 
premises,  even  that  ot  a  possible  survivor 
ot  bis  former  wife.  Cooper  v.  Cooper,  2t 
Ohio  St.  488.  Having  intelligently  and 
designedly  put  this  property  In  the  name 
ot  his  wife,  and  under  her  control,  he  is 
now  In  no  condition  to  assert  any  rights 
thereto,  or  to  repent  the  effect  of  his  gen- 
erous act,  which  be  has  allowed  to  pass 
unchallenged  for  so  many  years.  His  ten- 
ure to  the  property  was  too  slight  to  be 
recognized  by  the  courts  wherein  he  has 
been  a  litigant,  and  he  had  no  rights 
therein  that  a  purchaser  for  value,  even 
with  tnll  knowledge  ot  the  tacts,  was 
bound  to  notice.  His  rights  to  have  the 
property  set  off  to  him  as  his  absolute  es. 
tate  having  been  denied  by  the  trial 
court,  where  he  was  tally  heard,  upon  evi- 
dence that  we  cannot  gainsay,  we  have 
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no  right  to  disturb  thejadgment  In  that 
re8pe<;t,  and  we  do  not  believe  that  be  has 
any  homeHtead  rights  in  the  pcemisefl 
which  can  be  recognized  either  at  law  or 
In  equity. 

4.  The  record  before  as  shows  concla* 
Bively  that  Magdalena  O.  Arp  and  Magda- 
lena  C.  Kuahworth  arc  one  and  the  uame 
person,  and  although  the  allpsatlon  is 
that  the  defendant  In  error  purchased  of 
Magdalena  C.  Busbworth,  and  the  court 
found  that  such  purchase  was  made  from 
Magdalena  C.  Arp,  this  is  iuimaterial,  as 
there  can  be  no  question  of  the  Identity  of 
the  grantor  of  the  defendant  in  error. 

The  coDcIUBinns  of  law  of  the  court  be- 
low were,  in  our  judgment,  properly  based 
upon  Its  fliidlngH  of  fact,  and  the  Judg- 
ment «*ntered  thereon  «vas  proper.  The 
Judgment  therefore  must  be  affirmed. 

CONA.WAY  and  Merbell.,  JJ.,  concur. 


<f  Wyo.  SOS) 

Smith  v.  Harrington. 
(Supreme  Cawrt  of  Wyoming.    Oct.  18, 1891.) 
Abatement   asd   Revival  —  Sobstitctiox   of 
Tkansperbb  —  Affidavit  —  Discbbtion    or 

CODKT. 

1.  An  affidavit  by  a  third  person,  who  asks  to 
be  substituted  as  pfalDtiS  in  ejectment,  whicli 
states  that,  daring  the  pendency  of  the  action, 
the  orlsinal  plaintiff  transferred,  by  warranty 
deed,  all  her  interest  in  the  premises  to  the  ap- 
plicant, and  then  died,  and  that  the  applicant  is 
now  the  owner  of  the  property,  does  not  state 
with  sufficient  clearness  a  case  entitling  the  ap- 
plicant to  the  substitution,  since  the  deed,  while 
absolute  in  terms,  may  be  in  effect  only  a  mort 
gage,  or  it  may  be  a  mere  colorable  conveyance, 
or  void  for  want  of  consideration,  or  procured  by 
duress  or  fraud. 

Si.  Wbere  plaintiff  in  ejectment,  pending  the 
action,  transfers  her  interest  in  the  land,  and 
then  dies,  a  motion  by  her  assignee,  on  notice  to 
defendant  alone,  to  be  substituted  as  plaintiff, 
should  be  denied  tor  want  of  notice  to  the  heirs 
or  devisees  of  the  deceased  plaintiff. 

8  Rev.  8t.  Wyo.  i  2401,  which  provides  that, 
where  a  party  to  an  action  transfers  his  interest 
therein,  the  action  "may"  be  continued  in  the 
name  of  the  original  party,  or  the  court  "may" 
allow  the  person  to  whom  the  transfer  is  made 
to  he  substituted  for  him,  vests  the  trial  court 
with  a  discretion  in  determining  whether  or  not 
an  application  by  a  transferee  to  be  substituted 
as  a  party  should  be  granted;  and  its  decision 
on  the  question  is  not  sabjeot  to  review,  except 
for  abuse  of  discretion. 

Krror  to  district  court.  Laramie  county. 

Ejectnipnt  by  MaryBoaghton  against 
Henry  Harrington.  An  application  by 
William  G.  Smith  to  be  substituted  as 
plaintiff  was  denied,  and  be  brings  error. 
Affirmed. 

E.  W.  Mann,  for  plaintiff  in  error.  C.  N. 
Potter  and  LuceyA  Vandevaiiter,  for  de- 
fendant In  error. 

Oroesbeck,  C.  J.  One  Mary  Bonghton 
brought  suit  in  ejectment  against  the  de- 
fendant in  error,  Henry  Harrington,  in  the 
district  court  for  Laramie  county,  by  filing 
her  petition  in  said  court  on  the  Stb  day 
of  April,  1889.  The  defendant  in  error  an- 
swered, and  nothing  appears  to  have  been 
done  In  the  cuse  until  J  une  2,  1890,  when 
there  was  filed  in  said  court  a  motion  or 
application   by  and  on  the  part  of  the 


plalntitt  In  error.  Smith,  suggesting  the 
death  of  the  original  plaintiff,  Mary  Bougb< 
ton,  July  16, 1889,  and  alleging  that,  pre- 
vious to  her  death,  said  plaintiff,  Bougb* 
ton,  transferred  to  said  Smith  all  her  in- 
terest in  the  matter  and  property  in  con- 
troversy. The  applicant.  Smith,  asked 
that  said  action  may  be  revived,  and 
that  his  name  may  be  substituted  for  that 
of  Mary  Bougblon,  as  plaintiff  therein. 
An  affidavit  was  filed  In  support  of  this 
motion  and  application,  stating  that  Mary 
Bonghton  died  at  Sturgis.  Dak.,  on  the 
day  above  named;  that  in  her  life- time  she, 
by  warranty  deed  of  date  May  6,  1889, 
transferred  to  said  Smith  all  her  right, 
title,  and  interest  in  the  property  and  real 
estate  which  is  in  controversy  in  the  ac- 
tion ;  that  said  deed  was  recorded  In  the 
office  of  the  county  clerk  of  Laramie  coun- 
ty, Wyo.;  that  ^ifflant  and  applicant. 
Smith,  la  Htill  the  owner  of  the  property, 
and  hasnot  transferred  his  rights  acquired 
by  said  deed;  and  that  there  was  no  ad- 
ministration of  the  estate  of  the  deceased 
plaintiff.  It  does  not  appear,  from  this 
motion  and  affidavit,  whether ornot  the 
said  plaintiff.  Bough  ton,  died  intestate,  or 
left  heirs  or  devisees.  It  was  conceded  In 
the  argument  of  the  case  that  no  notice  of 
tlie  motion  and  application  was  given  to 
any  one,  except  the  defendant  in  the  case 
below,  who  appeared  by  counsel  and  re- 
sisted it.  After  taking  the  matter  un- 
der adviaement,  the  district  court  over- 
ruled the  motion,  and  denied  the  appli- 
cation. The  record  does  not  disclose 
that  any  testimony  was  taken  below,  in 
addition  to  that  contained  in  the  affidavit 
of  the  applicant.  Smith,  and  the  decision 
here  must  rest  upon  the  motion  and  the 
affidavit. 

1.  The  Bubstitntion  of  the  transferee  In 
lieu  of  the  original  plaintiff  has  not  been 
considered  by  the  courts  as  a  matter  of 
absolute  right.  The  court  may  impose 
conditions,  and  it  seems  that  the  applica- 
tion must  be  made  by  the  transferee,  and 
that  he  cannot  be  compelled  to  come  into 
the  litigation  Howard  v.  Taylor,  11 
How.  Pr.  380;  Packard  v.  Wood,  17  Abb. 
Pr.  318;  Chlsholm  r.  Clitherall,  12  Minn. 
375,  (Gil.  251.)  The  application  must  show 
a  clear  prima  fade  case  before  the  appli- 
cants can  be  permitted  to  be  made  par- 
ties, (St.  John  V.  Croel,  10  How.  Pr.  253, 
238;)  and  the  applicant  must  allege  and 
prove  assignment  in  his  own  name,  (Vir- 
gin V,  Brubaker,  4  Nev.  81;  Mill  Co.  v. 
Vandall,  1  Minn.  246,  Gil.  195.)  Moreover, 
the  court  has  a  right  to  inspect  the  con- 
veyance or  transfer,  and  to  determine 
whether  or  not  It  Is  absolute  in  Its  terms. 
The  bare  statement  that  the  conveyance 
is  a  warranty  deed  is  not  sufficient,  as  the 
instrument  passing  from  Boughton  to 
Smith  might  be  a  deed  of  warranty  only 
in  name,  and  in  effect  a  mortgage  or  trust- 
deed  Again,  it  might  be  a  mere  colorable 
conveyance  or  a  pretended  transfer,  or 
void  foi  want  of  consideration,  or  pro- 
cured b.v  duress  or  frnod.  and  could  be  suc- 
cessfully attacked  by  the  heirs  or  devisees, 
if  any.  The  case  presented  by  the  motion 
of  Smith  does  not  state  with  sufficient 
clearness  a  case  to  entitle  him  to  the  reliei 
sought. 


Digitized  by 


Ljoogle 


804 


rAClKlC  IQiJr'OttTER,  Vol,  27. 


(Wyo. 


2.  The  followiiif;  caacB  cited  hold  that 
notice  of  applicatlonH,  like  or  similar  to 
the  one  at  bar,  must  be  ^^Iven  to  the  heira, 
devisees,  or  personal  representativeH  of  the 
deceaHed  plaintiff,  and  weclte  the  principle 
apparently  governing  the  decision  In  each 
case:  The  alleged  purchaser  should  give 
notice  to  the  plaintiffs  as  well  as  to  the 
defendants.  Howard  v.  Taylor,  11  How. 
Pr.  380,8upra.  "There  is  no  Inflexible  rule 
that  the  court,  In  a  ease  like  this,  cannot 
proceed  without  the  appointment  of  an 
administrator  of  the  original  plaintiff. 
The  Interest  of  the  appellants  In  the  ques- 
tion U  that  the  person  substltnted  should 
be  the  real  owner  of  the  claim,  or,  If  not, 
that  the  real  claimant  shonid  beconclnded 
by  the  order. "  Schell  v.  Devlin.  S2  N.  Y. 
5Ja3.  Where  a  plaintiff  had,  pending  an  ac- 
tion, transferred  his  Interest,  and  died, and 
after  his  death  his  assignee,  on  notice  to 
the  defendant  alone,  moves  to  besuhstitut- 
ed  as  plaintiff,  the  motion  should  be  denied 
for  want  of  notice  to  the  personal  repre- 
sentatives of  the  deceased  plaintiff.  Mc- 
J^anghlln  v.  Mayor,  etc.,  58  How.  Pr.  105. 
Referring  to  this  principle,  the  court  ob- 
serve: "This  decision  lias  been  followed  for 
over  eighteen  years  in  this  court,  [NewYorli 
common  pleas,]  and  has  not  been,  as  far  as 
we  have  any  knowle<lge,  questioned  in  tills 
or  any  other  court  of  the  state.  The  prac- 
tice BO  established  seems  to  be  eminently 
proper.  It  is  intended  asaclieck  upon  any 
posHlbie  fraud  upon  the  estate  of  the  de- 
ceased plaintiff  and  upon  defendant.  If  the 
alleged  asnlgnment  were  a  forgery,  defend- 
ant, after  paying  the  judgment  olitained 
by  the  assignee,  would  lie  compelled  to 
pay  the  claim  over  again  when  the  action 
was  revived  by  the  personal  representa- 
tives of  the  deceased  and  prosecuted  to 
Judgment.  In  that  aspect  of  the  case,  de- 
fendant has  a  vital  Interest  In  the  inquiry 
as  to  the  genuineness  of  the  alleged  trans- 
fer, (in  tlie  other  hand,  should  the  pre- 
tended assignee  exhaust  the  liability  of 
defendant  by  his  execution,  the  estate  of 
the  deceased  plaintiff  would  be  afterwards 
deprived  substantially  of  the  debt.  De- 
fendant has  therefore  an  interest  in  the  or- 
der, and  the  representatives  of  the  de- 
ceased a  still  greater  Interest.  It  may  be 
said  that  the  defendant  had  the  right,  up- 
on the  motion,  to  produce  proofs  of  the 
want  of  genuineness  of  the  paper;  but 
greater  protection  is  afforded  defendant 
by  notice  to  the  representatives  of  the  al- 
leged assignor  of  the  application  for  sub- 
stitution of  the  ansignee,  for  such  notice 
would  work  an  estoppel  against  the  es- 
tate in  favor  of  the  defendant.  There 
might  be  delay  to  the  assignee  because  of 
failure  to  apply  for  letters  of  administra- 
tion on  the  estate  of  the  deceased  plaintiff, 
but  an  assignee  who  elects  to  prosecute 
an  action  in  the  name  of  his  assignor  takes 
the  chances  of  inconvenience  and  delay 
arising  from  the  death  of  the  latter. "  So 
it  was  held  in  a  leading  case  In  Texas :  "  If 
a  snit  be  instituted  in  the  name  of  one 
pei-Hon  professedly  on  its  face  tor  tlie 
benefit  of  another,  then,  on  the  death  of 
the  nominal  plaintiff,  the  suit  may  proceed 
In  the  name  of  the  beneficiary,  without  re- 
viving in  the  name  of  the  representatives 
or  bclra.     Puiich.  Dig.  art.  lU;  Price    v. 


W!ley,19Tex.  144;  Clark  v.  Hopkins. 34 Tex. 
139.  It,  however,  the  suit  appears  on  Its 
face  to  be  for  the  benefit  of  the  plaintiff, 
we  know  of  no  authority,  neither  under 
our  statutes  and  sj'stem  of  procedure,  nor 
under  the  rules  of  pleading  and  practice  in 
equity,  for  allowing  It,  after  the  death  of 
the  plaintiff,  to  proceed  in  the  name  of  an 
alleged  asBlguee  or  beneficiary,  until  the 
representatives  or  heirs  of  the  deceased 
have  been  cited  and  allowed  an  opportuni- 
ty to  admit  or  contest  the  right  claimed. 
It  Is  true  that,  in  equit)',  suits  do  not  abate 
on  death,  but  that  a  bill  of  revivor  will  lie 
by  the  personal  representative  or  heir 
according  to  the  nutnre  of  the  bill,  and 
that  In  favor  of  a  devisee  or  purchaser  a 
bill  in  the  nature  of  a  bill  of  revivor  will 
lie;  but  to  a  bill  of  the  latter  class  the 
heirs  or  representatives  of  the  deceased 
must  be  parties.  Says  Justice  Stoky: 
'  When  a  party  plaintiff  dies,  whose  Inter- 
est is  transmitted  to  some  other  person,  If 
the  title  be  that  of  mere  representative  in 
law,  there  is  no  change  in  the  title  itself, 
and  the  only  question  that  arises  is,  who 
is  the  person  entitled  to  take  as  represent- 
ative? thatls.iu  respect  to  real  estate,  who 
Is  the  helr,and.  In  respect  to  personal  estate, 
who  Is  the  executor  or  administrator? 
When  this  fact  Is  ascertained,  the  person 
succeeds  by  operation  of  law  to  the  whole 
title  of  the  deeeaoed.  A  billot  revivor  In  such 
ease  merely  substitutes  the  representative 
in  lieu  of  the  deceased,  and  states  no  new 
fact  asto  title, except  that  of  transmission 
by  operation  of  law.  The  title  of  repre- 
sentative or  heirship,  at  least  in  a  court 
of  chancery.  Is  not  disputable;  but  the 
person  In  whom  it  Is  vested  is  alone  to  l>e 
ascertained.  But,  when  a  party  plaintiff 
claims  a  title  by  purchase  or  devise,  he  in- 
troduces a  new  title  not  previously  in  the 
ease,  and  which  is  controvertible,  not 
merely  by  the  defendants  in  the  bill,  but 
also  by  the  heirs  at  law.  As  to  these  par- 
ties, the  suit  IS  original ;  it  does  not  mere- 
ly revive  the  old  suit,  but  It  states  new 
supplementary  matter  calling  tor  an  an- 
swer. So  far,  then,  as  It  states  such  mat- 
ter, it  is  an  original  bill ;  and  so  far  as  it 
seeks  to  revive  upon  that  matter.  It  is  in 
the  nature  of  a  billot  revivor.'  Slack  v. 
Walcott,  8  Mason,  512.  In  the  same  opin- 
ion. Justice  Story  quoted  from  Lord  Chief 
Baron  Gilbkut,  who.  In  giving  his  reasons 
why  'a  devisee  or  assignee  of  any  plaintiff 
cannot  have  a  oubiHeua,  ud  revivendum 
after  the  decease  of  such  plaintiff,' nays: 
'  Because,  where  a  party  devises  or  assigns 
his  interest,  and  dies,  if  the  devisee  or  as- 
signee were  to  bring  his  bill  of  revivor 
against  the  defendant,  tlie  heir  or  executor 
would  be  pretermitted,  who  might  have 
aright  to  contest  such  disposition;  and 
therefore  he  must  bring  his  original  bill, 
and  make  the  heir  or  executor  a  part.v.' 
See,  also,  Story,  Eq.  PI.  §  379;  2  Daniell.  Ch. 
Pr.  (4th  Auier.  Rd  )  pp.  151S-1.VJ4;  Itussell 
V.  Craig.  3  Bibb,  37T;  Webster  v.  Hitch- 
cock, 11  Mich.  .5*5;  Peer  v.  Cookerow,  14  N. 
J.  Eq.  3C1."  Moore  v.  Rice,  51  Tex.  292. 
In  reviewing  this  decision,  and  attlrniing 
it,  the  Texas  court  say, in  a  later  opinion: 
"This  8ul»ject  was  examined  with  care  In 
the  case  of  Moore  v.  Kice,  51  Tex.  290,  and 
the  conclusion   was  substantially  as  ex- 
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pressed  in  the  abuve  proposition.  On  the 
death  of  parties  tu  a  suit  pending,  their 
place  must  be  supplied  by  the  appearance 
of,  or  citation  to,  their  legal  personal  rep- 
resentatives, and  not  by  a  voluntary  sub- 
stitntion  of  other  parties  foreign  to  the 
retiord.  Incaweof  thedeathof  tlie plaintiff, 
an  alleged  assignee  cannot,  over  the  ob- 
jection of  the  defendant,  come  in  and  pros- 
ecute the  suit  until  the  representatives  or 
heirs  of  the  deceased  have  had  an  oppor- 
tunity to  admit  or  contest  his  right.  If, 
however,  the  defendant  acquiesces  In  sncb 
a  procedure,  he  may  be  precluded  from 
subsequently  objecting."  Howard  v.  Mc- 
Kenzle,  54  Tex.  1S3.  See,  also,  Sedgwick 
▼.  Cleveland,  7  Paige,  287;  Northrop  v. 
Smith.  9  N.  T.  Supp.  802.  Some  of  these 
cases  just  cited  relate  to  the  practice  in 
courts  of  equity,  but  all  codes  of  civil  pro- 
cedure have  been  largely  modeled  alter  the 
remedial  system  of  courts  of  equity.  Car- 
ter v.  Jennings,  24  Ohio  St.  182;  Beach  V. 
Reynolds,  58  N.  Y.  1,  and  the  opinion  of 
Talcott,  J.,  at  general  term,  following; 
Coltv.  Campbell,  82  N.  Y.  509;  Chisholm 
T.  aitherall,  12  Minn.  375,  (Gil.  231.)  An 
action  at  the  common  la  w  absolutely  abat- 
ed at  the  death  of  a  party,  so  far  as  his 
interest  in  the  suit  was  concerned;  and 
the  inconvenience  resulting  from  thisstriu- 
gent  rule  led  to  the  adoption  of  the  more 
liberal  chancery  procedure  In  this  regard 
in  the  reformed  procedure,  and  therefore 
the  decisions  of  chancery  courts  are  of 
great  value  on  the  point  in  dispute  here. 
We  have  been  unable  to  discover  a  single 
authority  which  dispenses  with  the  salu- 
tary rule  of  giving  notice  of  the  applica- 
tion for  the  substitution  of  an  assignee  or 
transferee  in  the  place  of  a  deceased  plain- 
tiff to  the  defendant  and  to  the  heirs,  dev- 
isees, or  the  personal  representative  of  the 
deceased  plaintiff.  The  reason  given  in  the 
case  of  McLaughlin  v.  Mayor, etc., 58  How. 
Pr.  105,  supra,  why  tbeheiraor  representa- 
tives of  a  deceased  original  plaintiff  should 
be  notified  of  the  application  for  substitu- 
tion of  the  assignee  of  a  chose  in  action, 
might  not  apply  with  much  force  In  the 
case  here,  as  the  action  is  in  ejectment 
here,  and  for  damages  for  the  detention  of 
the  demanded  premises,  or  mesne  profits 
in  the  sum  of  f3,600.  It  the  applicant  bad 
been  substituted  as  plaiotlft  in  the  suit, 
and  the  result  of  the  action  would  be  the 
ousting  of  the  defendant,  the  heirs  or  per- 
sonal representatives  would  not  be  with- 
out remedy,  as  they  could.  If  the  transfer 
to  Smith  was  void,  defevtivo,  or  fraudu- 
lent, oust  him  by  their  suit  in  ejectment; 
but, as  to  the  mesne  proflta.tlie  same  dlffi' 
cnlty  might  arise  as  in  the  case  of  an  as- 
signment of  a  chose  in  action  sounding 
in  contract.  The  principle  announced  and 
adhered  to  with  so  much  fidelity  by  all 
the  courts  who  have  passed  upon  it  is 
a  general  one,  and  we  do  not  wish  toadopt 
a  different  one,  which  would  be  well  termed 
an  innovation. 

8.  The  defendant  in  error  insists  that  the 
whole  matter  was  addressed  to  the  dis- 
cretion of  the  trial  court,  before  whom 
this  application  was  made,  and  the  fol- 
lowing authorities  seem  to  support  this 
▼lew:  Beach  v.  Reynolds,  63  N.  Y.  1; 
Packard  v.  Wood,  17  Abb.  Pr.  818;  Shel- 


don V.  Havens,  7  How.  Pr.  269;  Chicka- 
saw Co.  V.  Pitcher,  36  Iowa,  593;  Carter 
V.  Jennings,  24  Ohio  St.  182;  Kmmet  y. 
Bowers,  23  How.  Pr.  Bill,  overruling 
Shearman  V.  Coman.  22  H4^v.  Pr.  617.  la 
the  case  of  Medbury  v.  Swan.  46  N.  Y. 
2U0.  the  word  "may,"  as  used  in  a  stat- 
ute similar  to  ours,  was  held  to  be  per- 
missive, and  not  mandatory ;  and  under 
section  177  of  the  New  York  Code,  as  it 
then  stood,  the  right  to  set  up  new  mat- 
ter by  supplementary  pleading  was  held 
not  to  be  absolute,  but  within  the  dis- 
cretion of  the  court.  The  Code  of  New 
York  was  amended  in  1879,  and  this  dis- 
cretion was  taken  away,  and  the  fol- 
lowing cases  have  passed  upon  this 
amendment,  vii. :  Colt  v.  Can-.pbeli,  82 
N.  Y.  509;  Greene  v.  Martine,  84  N.  Y.  648, 
affirming  21  Hun.  136:  In  re  Palmer,  115 
N.  Y.  493,  22  N.  E.  Rep.  221;  Lyon  v.  Park, 
lllN.  Y.  3.50. 18N.E.Rep.863;  Holsman  v. 
St.  John,  90  N.Y.  461.  The  section  of  onr 
statute,  so  far  as  this  application  Is  perti- 
nent, is  as  follows:  "Upon  the  disability 
of  a  party,  the  court  may  allow  the  ae- 
tion  to  continue  by  or  agalust  his  repre- 
sentative or  successor  in  Interest ;  and 
upon  any  other  transfer  of  interest  the  ac- 
tion may  l)e  continued  in  the  name  of  the 
original  party,  or  the  court  may  allow 
the  person  to  whom  the  transfer  is  made 
to  be  substituted  for  him. "  Rev. St.  Wyo. 
§  2401.  This  is  almost  identical  with  the 
provision  of  the  Codes  of  the  states  hold- 
ing that  the  word  "may"  is  permisKive, 
and  not  mandatory.  We  apprehend  that 
thp  undisputed  rule  Is  that  the  court  may 
grant  the  application  in  its  disci'etion, 
which  may  not  be  subject  to  review  ex- 
cept for  its  abuse.  The  matter  certainly 
should  be  within  the  discretion  of  the  trial 
court,  in  order  to  protect  the  rights  of  all 
the  parties,  and  of  those  to  whom  they 
may  have  been  transmitted  either  by 
death,  devise,  assignrapot,  or  transfer. 
Certainly,  if  the  legislature  had  intended 
that  the  application  for  substitution 
should  be  granted  as  a  matter  of  right, 
the  usual  and  proper  words  "shall," 
"will, "or  their  equivalents  would  have 
been  used. 

The  disposition  of  the  questions  raised 
renders  it  unnecessary,  or  perhaps  improp- 
er, to  review  further  the  sections  of  our 
Code  referred  to  in  the  brief  of  the  plain- 
tiff in  error.  We  deem  It  our  duty  to  call 
the  attention  of  the  bar  to  the  decisions 
bearing  upon  some  of  these  sections,  as 
they  construe  provisions  of  the  same  char- 
acter. The  plaintiff  in  errorinsists  that  he 
hasa  rtghtto  beletintothesuit, undersub- 
division  4  of  divlsionSof  theCode,  (Rev.St. 
Wyo.  §  2.531  et  seq.;)  and  also  under  that 
portlou  of  section  2401.  Rev.  St.,  quoted 
supra.  The  first  cited  sections  relate  to 
the  revivor  of  actions,  but  it  is  doubtful  if 
they  have  any  application  here;  as  they 
provide  that  the  action,  upon  death  of  a 
party,  may  be  revived  in  the  name  of  the 
personal  representutive,  snccpssur  in  in- 
terest, heir,  or  devisee,  aucording  to  the 
circumstances.  The  applicant  can  cer- 
tainly claim  no  more  than  to  be  a  "suc- 
cessor in  Interest"  of  the  deceased  plain- 
tiff, but  the  decisions  upon  this  point 
which  we  have    necessarily    considered. 
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tfaoQsh  few,  do  not  conslcler  tlie  transferee 
or  ai^signee  to  be  meant  by  tliis  term.  It 
was  held  by  the  superior  court  of  the  city 
of -N'ew  York,  In  a  case  decided  May  5,1890, 
that  "the  decision  below  involved  the 
ronKtructlon  of  section  757,  Code  Civil 
Proc.  N.  y.  The  section  is  that,  in  case  of 
the  death  of  a  sole  plaintiff  or  a  sole  de- 
fendant, if  the  cause  of  action  survives  or 
continues,  the  court  must,  upon  motion, 
allow  or  compel  the  action  to  '  be  contin- 
ued by  or  against  Ills  representative  or 
successor  in  interest.'  The  question  is, 
what  i.s  the  meaning  of  'suceessorin  inter- 
est?' I  am  of  opinion  that  the  words 
refer  to  the  possessor  of  an  interest  which, 
apart  from  the  right  of  the  interest,  how- 
ever that  may  be  created, commences,  or  as 
to  ri«;ht  of  enjoyment  depends,  upon  the 
fact  of  the  death  concurring:  and  they  do 
not  I'efer  to  an  interest  gained  by  trans- 
fer from  the  party  by  assignment  which 
transfers  the  interest  before  the  party's 
(icatli.  So  far  as  the  petitioner  rested 
Ills  motion  upon  the  assignment  by  the 
l.'uiiutifl  in  his  life-time,  the  motion  should 
liave  been  denied,  irrespective  of  the  con- 
sideration that  the  transfer  assigned  the 
iud«i;iuent  only,  which  has  since  been  re- 
versed upon  appeal."  This  was  an  action 
by  Charles  Northrop  against  Alfred  H. 
.Smith,  and  the  defendant'  appealed  from 
an  order  granting  the  petition  of  Wliiiara 
A.  Harding  to  be  substituted  as  plaintiff. 
The  order  was  reversed.  Northrop  v. 
Kmith.  (In  re  Harding,)  9  N.  V.Supp.  g02. 
An  examination  of  the  provisions  of  our 
Code  relating  to  revivor  of  actions,  re- 
ferred to,  fortifies  this  position,  as  tlie  con- 
ditional order  of  revivor  therein  allowed 
"maybe  made  on  the  motion  of  the  ad- 
verse party,  or  of  the  representative  or 
snccessor  of  the  party  who  died,  or  whose 
powers  ceased,  suggesting  his  death,  or 
the  cessation  of  his  powers,  which,  with 
the  name  and  capacities  of  his  representa- 
tive or  successor,  shall  be  stated  in  the 
order. "  Rev.  St.  Wyo.  §  2537.  And  sec- 
tion 2540,  Kev.  St.,  provides  that,  "  upon 
the  death  of  the  plaintiff,  the  action  may 
be  revived  in  the  names  of  his  i-eprcsenta- 
tives  to  whom  his  right  has  passed.  If  his 
right  has  passed  to  his  personal  represent- 
atives, the  revivor  shall  be  in  his  name; 
and  If  it  has  passed  to  his  heirs  or  devi- 
sees, who  could  support  the  action  if 
brought  anew,  the  revivor  may  be  in 
their  names."  Do  not  these  provisions 
mean  that  a  snccessor  in  interest  is  one 
who  succeeds  to  the  whole  or  some  por- 
tion of  the  estate  of  a  party  at  death,  and 
n;^>t  one  who  obtained  title  in  some  por- 
tion or  even  the  entire  estate  in  her  life- 
time by  voluntary  transfer?  Again, in  sec- 
tion 24U1,  supra,  the  rights  of  a  transferee 
seem  to  belong  to  some  other  "transfer" 
than  the  disability  of  a  party.  Even  here 
It  has  been  held  that  tliere  was  no  relief. 
If  the  original  plaintiff  were  living,  the 
substitution  might  be  made,  but  the  right 
to  continue  it  in  the  name  of  the  original 
party  is  gone  when  the  death  of  the  plain- 
tiff is  suggested,  and  the  court  cannot 
longer  so  continue  it.  Can  the  transferee 
then  be  substituted?  It  was  held  to  the 
contrary  In  New  York,  in  the  case  of  Kis- 
saui  V.  Hamilton,  20  Ilow.  Pr.  377.    The 


court  says :  "  Nor  can  Mr.  Shepard  come 
in  under  the  clause  of  section  121,  Civil 
Code  N.  Y.,  which  provides  that.  In  case 
of  any  other  transfer  of  interest,  the  atv 
tlon  shMil  be  continued  in  the  name  of  the 
original  party,  or  the  court  may  allow 
the  person  to  whom  the  transfer  is  made 
to  be  substituted  in  the  action.  This 
clause  contemplates  a  transfer  other  than 
by  death;  contemplates  an  existing  pend- 
ing action,  and  the  substitution  of  one 
person  in  the  place  of  another,  not  a 
case  where  the  action  has  abated  by  the 
death  of  a  party. "  Yet  it  has  been  held 
in  Kansas  that  where  a  plaintiff  in  an  ac- 
tion on  a  note  and  mortgage  assigns  the 
same  to  a  third  person,  and  afterwards 
dies,  it  is  error  to  allow  such  action  to 
be  prosecuted  to  final  judgment  In  the 
name  of  the  administrator  of  the  estate 
of  the  deceased  plaintiff;  and  in  such  a 
case,  where  the  assignee  is  not  a  party  to 
the  action,  it  is  error  to  render  judgment 
In  favor  of  the  administrator, even  though 
expressed  as  being  "  to  the  use  of "  such 
assignee.  It  was  held  that  the  action 
should  be  revived  and  prosecufed  in  the 
name  of  the  assignee,  who  Is  there  termed 
the  "successor  In  interest,"  and  not  in 
the  name  of  his  personal  representative, 
to  whom  his  right  did  not  pass.  The 
court  stated  that  "there  might  be  cases 
where  it  would  be  proper  for  both  tlie 
administrator  and  the  person  claiming  to 
be  the  successor  in  interest  to  be  made 
parties,  and  to  allow  them  to  interplead 
for  the  purpose  of  determining  whicli 
was  entitled  to  the  judgment  that  might 
be  recovered."  Keynolds  v.  Quaely,  18 
Kan.  861.  It  is  not  necessary  in  this  opin- 
ion to  attempt  to  reconcile  these  appar- 
ently diverse  views  as  to  the  construrtlun 
of  the  remedies  provided  for  by  the  Code, 
or  to  state  what  steps  the  plaintiff  in  er- 
ror should  take  to  secure  a  footing  in  the 
courts.  His  application  has  not  met 
any  of  the  requirements  prescribed  by 
an  unbroken  line  of  precedents  in  cases 
in  point,  to  which  we  have  referred  and 
which  we  have  cited.  It  did  not  present 
a  clear  pn'/ziA  facie  caae,  such  as  would  en- 
title him  to  recognition.  Notice  was  not 
given  to  the  heirs  or  devisees  of  the  de- 
ceased original  plaintiff.  It  there  was  any 
evidence  t>resented  to  the  court  below,  it 
must  have  been  deemed  insufficient  to 
sustain  his  right,  and  without  such  evi- 
dence before  us  for  review  we  cannot  pass 
upon  its  sufficiency.  Without  it,  and  un- 
der the  motion  and  affidavit  presented, 
we  think  that  the  district  court  was  jus- 
tified according  to  all  precedent  in  deny* 
ing  hie  motion.  The  record  shows  that 
application  was  made  after  the  adverse 
ruling  of  the  court  upon  the  application 
of  plaintiff  in  error  to  have  the  guardian 
of  the  minor  heirs  of  the  deceased  plain- 
tiff, Mrs.  Boughton,  made  the  plaintiff, 
which  was  also  denied,  and  the  case  dis- 
missed. We  cannot  pass  upon  this  ques- 
tion,  as  it  is  not  before  us  in  this  proceed- 
ing. Whether  or  not  the  guardian  of  such 
heirs  could  have  any  staudiug  in  court, 
under  the  rules  of  the  common  law  and 
under  the  provisions  of  our  statutes,  it  la 
not  our  province  in  this  matter  to  say; 
neither  do  we  intimate  whether  or  not 
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the  dintrict  coart  erred  in  dlemitislns  the 
case.  The  order  and  judgment  ot  the  dis- 
trict court  denying  the  application  and 
overruling  the  motion  ol  plaintiff  in  er- 
ror is  affirmed. 

CoNAWAY  and  Mebkell,  JJ.,  concur. 


Bmith  t.  Citt  of  Chetbnns. 
(Supreme  Court  of  Wyoming.    Oct.  13, 1891.) 

Error  to  district  court,  Laramie  county. 

Ejectment  by  Mary  Boughton  against  the  city 
of  Clieyenne.  An  application  by  William  G. 
Smith  to  be  substituted  as  plaintifF  was  denied, 
and  be  appeals.    Affirmed. 

E.  W.  Mann,  for  ptaintifl  in  error.  O.  N. 
Potter,  for  Uefendant  in  error, 

Groesbeck,  C.  J.  The  record  in  this  case  dis- 
closes that  the  case  presented  is  the  same  as 
that  in  Bmith  v.  Harrington,  27  Pac.  Rep.  8(Kt, 
(decided  at  this  term.)  Fortho  reasons  assigned 
therein  the  Judgment  of  the  district  court  ot  Lar- 
amie county  is  affirmed. 

CioMAWAi  and  Mbhbell,  JJ.,  oonour. 


TRATKL.EB8'  InB.  CO.  V.  JONBB. 

(Supreme  Court  of  Colorado.    Sept.  21, 1891.) 

MORTOAGES— PaTMEVT  AMD  RELEASE— PkINCIPAL 

ASD  Agent — Equity. 

1.  Plaintiff  applied  to  a  trust  company  for  a 
loan  to  be  securod  by  a  mortgage,  and  the  com- 
pany procured  it  from  defendant.  Uefendant  sent 
tbe  money  to  the  trust  company,  but,  piaintiS's 
title  not  being  good,  the  company  refused  to 
pay  it  over  to  him,  but  afterwards  paid  part  of 
it.  The  company's  business  was  to  neifotiate 
loans  for  eastern  parties,  one  of  whom  was  de- 
fendant, and  it  collected  the  interest  on  loans 
made  for  defendant.  Held,  that  the  trust  com- 
pany was  defendant's  agent  in  making  the  loan. 

'i.  In  an  action  to  cancel  a  note  and  release  a 
mortgage  given  by  plaintifi  to  secure  a  loan  from 
defendant,  the  complaint  alleged  that  plaintill 
bad  not  received  all  the  money  loaned.  On  the 
trial  the  evidence  showed  that  plaintifF  had  re- 
'd  all  the  money  he  actually  received.  Held, 
that  there  was  no  variance  between  the  case 
made  by  tbe  complaint  and  the  case  as  proven,  it 
not  having  been  neoessarv  for  plaintiff  to  allege 
repayment  of  tbe  money  in  bis  complaint. 

8.  Where  a  mortgagee  fails  to  pay  over  to 
tbe  mortgagor  the  full  amount  of  the  loan  which 
has  been  secured  by  thn  mortgage,  tbe  mortgagor, 
on  repaying  the  amount  actually  received,  with 
interest,  may  sue  in  equity  to  cancel  his  note, 
and  have  tbe  mortgage  released. 

Appeal  from  district  court,  Arapahoe 
county ;  Victor  A.  Elliott.  Judge. 

Suit  in  equity  by  Amauzo  L.  Jones 
against  theTrurelers'  Insurance  Company 
to  cancel  a  note  and  release  a  deed  of  trust 
given  by  plaintitt  to  secure  u  loan  from  de. 
fendaut.  Judgment  lor  plaintiH.  Delend- 
aiit  appeals.    Affirmed. 

The  appellee,  Amanzo  L.  Jones,  was 
plaintiff  below.  The  following  appears, 
inter /UJa,  from  tlie  complaint :  In  Febru- 
ary, 18H1,  he  was  the  owner  ot  certain  de- 
8cril>ed  real  estate  situate  in  Jefferson 
county, Colo., upon  which  one  Lothrop  held 
a  mortgage  to  secure  tbesiiui  of  $8,400;  this 
mortgHge  l>eing  in  the  form  ol  a  deed  ab- 
solute on  its  face.  The  pluiutiH,  being  de- 
sirous ot  discharging  thisand other  claims, 
applied  to  tbe  Colorado  Loan  &  Trust 
Company  tor  a  loan  of  $10,000  tor  that 
puryose,  and  ottered  to  secure  the  same 


I 
by  a  deed  of  trust  on  the  said  lands; 
whereupon  the  trust  company  presented 
to  him  a  blanlc  on  which  to  make  out  a 
written  application  for  the  loan,  which  be 
filled  out  in  the  usual  manner.  After- 
wards, upon  making  a  second  visit  to  the 
office  of  the  trust  company,  he  found  pre- 
pared tor  him  to  sign  a  principal  note  for 
910,000,  together  with  10  interest  coupons, 
tor  fiSOO  each,  all  made  payable  to  the 
Travelers'  Insurance  Company;  also  a 
certain  trust-deed  of  the  lands  aforesaid, 
securing  the  payment  ot  the  same,  in 
which  tbe  said  Colorado  Loan  &  Trust 
Company  was  named  as  trustee.  He  sub- 
sequently executed  the  notes  and  deed  ot 
trust,  and  delivered  the  same  to  the  (Col- 
orado Company.  Thereupon  this  com- 
pany drew  its  check  tor  f S,400,  payable  to 
its  attorney,  who  obtained  the  money 
thereon,  and  tendei'ed  the  same  for  plain- 
tiff to  said  Lothrop,  who  refused  to  re- 
ceive it.  It  is  further  alleged  that  the 
money  was  immediately  returned  to  the 
bank  from  which  it  had  been  obtained. 
Plaintiff,  expecting  Lothrop  to  change  his 
mind  and  accept  the  money,  desired  the 
trust  company  to  alio  w  it  to  remain  in  the 
bank  for  that  purpose.  It  being  agreed 
that  plaintiff  could  withdraw  it  at  any 
time  by  giving  30  days'  notice,  and  pro- 
ducing an  abstract  showing  a  clear  title 
to  the  land.  The  difference  between  the 
f  S.400  and  the  910,000  was  also  promised. 
About  January  1, 188.5,  Lothrop  consent- 
ing to  accept  the  f.S,400,  and  release  the 
land,  plaintiff  gave  the  trust  company  the 
required  30  days'  notice.  It  tailed,  how- 
ever, to  get  the  money  for  him,  and  he 
was  compelled  to  borrow  the  same  from 
another  source,  and  execute  a  new  note 
tor  its  repayment.  With  the  money  so 
borrowed  he  paid  oft  Lothrop's  claim,  and 
procured  the  release  of  the  trust-deed. 
This  amount  was  afterwards  refunded  by 
the  Colorado  Company.  The  remainder, 
however,  was  never  received  by  Jones. 
The  defendant,  answering,  alleges  tbat 
the  loan  and  trust  company  waatheagent 
of  appellee  io  making  the  application  tor 
tlie  loan  referred  to  in  the  complalut,  and 
that  it  did  loan  to  appellee  the  full  sum  ot 
910,000,  sending  the  money  to  appellee's 
said  agent,  and  receiving  from  It  the  note, 
coupons,  and  trust-deed  specified  in  the 
complaint ;  that  no  part  of  the  money  bad 
ever  been  repaid  to  it.  The  replication 
contains  a  denial  of  ail  the  new  matter  set 
out  in  the  answer. 

A  trial  to  the  court  resulted  in  findings 
and  decision  ot  the  tenorfollowtug:  Firat. 
That  as  between  the  plaintiH  and  the 
Travelers'  Insurance  Company,  the  Col. 
orado  Loan  &  Trust  Company  was  the 
agent  ot  the  latter  in  negotiating  the  loan. 
Second.  That  on  the  18th  day  ot  Febru- 
ary, 1S84,  the  Travelers'  Insurance  Com- 
pany remitted  to  and  the  Colorado  Loan 
&  Trust  Company  received  the  sum  ot 
910,000,  beinK  the  amount  of  the  plaintiff's 
note  which  had  been  delivered  to  said  in- 
surance company,  but  that  the  Colorado 
Loan  &  Trust  Couipany  received  said  sum 
as  agents  ot  theTruvelers'  InsuranceCom- 
pany,  and  not  aa  the  agent  ot  the  plain- 
tiff; and  that  said  moneys  were  not  at 
the  time  paid  to  the  plaintiff  by  the  Col- 
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orado  Loan  &  Trust  Company,  but  were 
misappropriated  by  said  trust  company 
to  its  own  use.  Third.  That,  of  the  mon- 
eys so  negotiated  by  the  plalntiH  from  the 
defendant,  the  Travelers'  Insurauee  Com- 
pany, the  Hum  of  $9,024.38  was  paid  to 
and  received  by  the  plaintiff  on  the  2(1  day 
of  February,  1885,  and  that  only  said  aum 
of  $9,024.88  has  been  received  by  the  plain- 
tiff. Fourth.  The  delay  In  the  payment 
was  neither  the  fault  of  the  plaintiff  nor 
of  the  defendant.  Fifth.  That  the  plain- 
tiff has  paid  all  Huch  interest  as  was  fair 
and  equitable  between  the  parties  on  ac- 
count of  Hucb  loan,  up  to  the  said  2d  da.r 
of  February,  18S3.  Sixth.  That  ho  is  now 
liable  to  the  Travelers'  Insurance  Com- 
pany, defendant,  upon  the  note  described 
m  the  complaint.  In  the  sum  of  $9,024.38, 
with  interest  thereon  from  the  2d  day  of 
February,  1885,  at  the  rate  of  10  per  cent. 
per  annum,  and  that  the  laud  of  plalutlff, 
mortgaged  as  described  in  the  pleadings 
herein.  Is  chargeable  only  with  that  sum 
as  a  lien.  Seventh.  That  plaintiff  did  not 
agree  to  pay  commissions  to  any  one  for 
procuring  this  loan.  Eighth.  That  the 
plaintiff  has  this  day  paid  to  the  defend- 
ant, the  Travelers*  Insurance  Company, 
the  sum  ot  $10,000.36,  which  amount  has 
been  indorsed  upon  said  note.  Thereupon 
a  decree  was  entered  requiring — First. 
That  the  coupon  note  gli^en  by  said  plain- 
tiff, Amanzo  L.  Jones,  to  the  defendant, 
the  Travelers*  Insurance  Company,  for  the 
sum  of  $10,000,  dated  the  15th  day  of  Feb- 
ruary, 1S84,  is  no  longer  an  indebtedness 
due  from  said  plaintiff  to  said  the  Trav- 
elers'Insurance  Company,  and  that  it  be 
delivered  up  and  surrendered  to  plaintiff. 
Second.  That  the  deed  ot  trust  executed 
by  tiie  plaintiff  to  the  Colorado  Loan  & 
Trust  Company,  as  trustee,  to  secure  the 
payment  of  said  $10,000  coupon  note,  be 
delivered  up  and  surrendered,  and  that 
said  Colorado  Loan  &  Trust  Company 
shall  execute,  acknowledge,  and  deliver  a 
good  and  sufficient  release  deed  to  said 
plaintiff,  releasing  to  him  all  the  right, 
title,  and  interest  it  acquired  under  and 
by  virtue  of  said  deed  of  trust.  Third. 
Tbedefendant  is  perpetually  enjoined  from 
soiling,  transferring,  pledging,  or  in  any 
way  or  manner  negotiating  the  said  note. 
Fourth.  That  each  of  the  parties  to  this 
action  pay  their  own  costs, 

Cliarles  H.  Tull  and  E.  W.  Reynolds,  for 
appellant.    L.  O.  Raclcwell,  for  appellee. 

Hayt,  J.,  (after  Btatin/r  the  facts.) 
Three  objections  are  urged  In  this  court 
against  the  decree  of  the  district  court. 
These  objections  will  be  considered  in 
the  order  pri^sented  by  the  counsel. 

1.  InHufticiency  of  the  evidence  to  sup- 
port the  finding  that  the  loan  and  trust 
company  iu  making  the  loan  was  the 
agent  of  the  Travelers*  Insurance  Compa- 
ny. The  trial  below  was  had  to  the 
court  without  a  jury.  That  court  hav- 
ing liad  the  advantage  of  observing  the 
wltuesses  upon  the  stand,  by  a  familiar 
rule  this  court  is  precluded  from  examin- 
ing the  evidence  merely  for  the  purpose  of 
substituting  Its  judgment  upon  its  weight 
for  the  conclusion  of  the  trial  court.  A 
resort  to  the  rule  is  not  necessary,  how- 


ever. In  this  case.  The  evidence  points  so 
strongly  to  the  agency  of  the  loan  and 
trust  company,  as  found  by  the  district 
court,  as  to  leave  no  room  for  an  oppo- 
Bite  conclnsion.  It  is  shown  that  the  prin- 
cipal business  of  the  loan  and  trust  com. 
pany  was  to  negotiate  loans  for  uastem 
parties.  It  was  its  habit,  upon  receiving 
an  application  for  a  loan,  to  forward  the 
same  to  some  one  ut  its  correspondents 
in  the  east  for  approval  and  acceptance. 
The  Travelers'  Insurance  Company  was 
one  of  such  correspondents;  iu  fact,  it 
may  be  said  that  it  was  the  one  with 
which  the  loan  and  trust  company  prin- 
cipally  transacted  such  business.  In  pur- 
suauce  of  this  custom,  when  the  applica- 
tion of  Jones  was  received  it  was  for- 
warded  to  the  Travelers'  Insurance  Com- 
pany for  its  approval.  The  abstract  of 
title  at  this  time  had  not  been  prepared. 
Appellant  approved  tlie  Jones  loan,  and 
forwarded  the  amount  ($10,000)  to  its  cor- 
respondent iu  New  York,  and  had  It  placed 
to  the  credit  of  the  Colorado  Company. 
If  Jones'  title  to  the  land,  given  as  securi- 
ty, had  been  perfect,  the  loan  would,  with- 
out doubt,  have  been  consummated,  and 
the  money  paid  without  delay;  but  it  was 
found  that  his  title  was  not  good,  and 
for  this  reason  the  money  was  withheld 
by  the  loan  company.  A  pertinent  Inquiry 
in  this  connection  Is,  For  whose  benefit 
and  protection  was  the  payment  of  this 
money  refused?  There  can  be  but  one 
answer  to  this  question,  under  the  evi- 
dence: It  was  withheld  for  the  protec- 
tion of  the  Insurance  company.  And  cer- 
tainly in  so  doing  the  Colorado  Company 
was  still  acting  as  the  agent  of  the  insur- 
ance company.  Had  It  been  acting  as  the 
agent  of  Jones,  it  would  have  paid  the 
money  to  him,  or,  it  it  had  refused,  pay- 
ment could  have  been  compelled  by  Jones. 
It  certainly  cannot  be  claimed,  in  view  ot 
the  failure  of  the  title,  that  Jones  could 
have  compelled  the  payment  of  this  mon- 
ey to  him.  This  strongly  tends  to  shoiv 
that  the  Colorado  Company  was  at  that 
time  not  acting  as  the  agent  of  .Jones. 

It  is  claimed  by  appellant,  and  numerous 
authorities  are  cited  in  support  of  the 
claim,  that  the  Colorado  Company  acted 
OS  broker  in  the  transaction,  and,  as  Jones 
first  employed  It  to  procure  ttie  money  for 
him,  that  In  law  it  must  be  considered  as 
bis  agent  for  the  entire  transuction  so  far 
as  any  agency  resulted  therefrom.  It  is  a 
suttlcient  answer  to  this  contention  to  say 
that  the  Colorado  Company  waa  the 
agent  of  the  Travelere'  Insurance  Compa- 
ny for  the  purpose  of  making  loans  long 
prior  to  the  time  of  the  Jones  applica- 
tion. It  was  not  only  negotiating  loans 
for  the  Travelers'  Insurance  Company, 
but  it  was  collecting  interest  upon  such 
loans,  as  the  same  fell  due  from  time  to 
time,  and  forwarding  the  same  to  the 
company's  principal  office  at  Hartford, 
Conn.  It  was  doing  this  at  the  request  of 
the  insurance  company  and  as  its  agent. 
It  is  further  shown  by  the  testimony  of 
Barrows,  an  employe  ot  the  insurance 
company,  and  its  witness,  that  the  Colo- 
rado Company  was  authoriced  to  and  did 
collect  Interest  upon  this  very  claim;  and 
that  it  was  some  time  after  trouble  had 
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arisen  between  theinsaraneecompaDynntl' 
the  Colorado  Company  before  the  former 
revoked  the  agency  of  the  latter.  It  then 
expreSRly  notified  its  borrowers,  iucludine 
appellee,  that  the  Colorado  Company  was 
no  lunger  authorized  to  collect  the  inter- 
est, and  issued  a  greneral  circular  to  this 
effect.  If,  as  now  claimed,  the  Colorado 
Company  was  not  authorized  to  collect 
the  interest,  and  had  not  been  in  the  hab- 
it of  so  doing,  why  was  such  a  circular 
necessary  or  proper?  It  is  in  evidence  that 
Jones,  entertaining  the  belief  that  Lo- 
throp,  upon  reflection,  would  release  bis 
claim,  requested  the  Colorado  Company 
to  hold  the  money.  It  Is  claimed  thaf. 
.Tones  by  this  made  the  Colorado  Compa- 
ny his  agent,  and  consequently  can  only 
loolc  to  it  for  redress.  Jones  only  made 
this  request,  however,  after  payment  to 
him  had  been  refused.  He  did  it  at  a  time 
when  the  Colorado  Company  held  the 
money  as  the  agsnt  of  the  insurance  com- 
pany, and  would  not  pay  the  money,  al- 
though he  stood  ready  to  receive  It.  In 
this  extremity  he  aslced  that.  Instead  of 
returning  It,  it  should  be  retained,  In  or- 
der that  he  might  yet  secure  It.  should  he 
be  able  to  present  a  satisfactory  title. 
Eventually  he  succeeded,  so  far  asthe  title 
was  concenied.  Still  the  money  was 
withheld.  In  this  state  of  the  record 
we  see  no  reason  for  Interfering  with  the 
fiuding  of  the  trial  court  upon  the  ques- 
tion of  the  agency. 

The  remaining  objections  have  been  ar- 
gue<l  Together  by  counsel.  They  are  two 
in  number:  A  variance  is  claimed  be- 
tween the  case  made  upon  the  trial  and 
the  case  stated  In  the  complaint;  and  it 
is  urged  that  the  case  made  is  not  one 
cognizable  In  equity.  The  only  variance 
between  the  proof  and  the  complaint 
arises  ont  of  tlie  payment  l)y  Jones  of  the 
money  which  he  had  received.  This  oc- 
curred at  the  trial,  and  it  was  neither  nec- 
essary nor  proper  to  anticipate  it  in  the 
pleading.  Appellee  having  paid  and  ap- 
pellant having  accepted  all  the  money 
that  he  had  received  uponhlsnote,  togeth- 
er with  all  the  Interest  due  upon  the  same, 
the  insurance  company  was  placed  In  the 
position  of  holding  a  note  secured  by  a 
deed  of  trust  for  a  claim  that  had  been 
tull.y  satlsfled.  The  principal  contention 
below  was  upon  the  liability  of  appellee 
for  the  numey  advanced  by  the  insurance 
company  to  the  loan  and  trust  company, 
which  he  had  never  received.  It  appear- 
ing that  the  Colorado  Company  was  the 
agent  of  the  Travelers'  Insurance  Com- 
pany In  receivingthls  money,  and  no  fraud 
being  shown  on  the  part  of  Jones,  he  was 
in  no  way  responsible  for  the  money  with- 
held by  the  Colorado  Company;  and.  bis 
liability  having  been  fully  discharged,  be 
was  entitled  to  have  his  notes  canceled, 
and  the  cloud  of  the  trnst-di>ed  removed 
from  bis  title.  Tbe  jarisdlctlon  of  courts 
of  eqnity  In  such  casee  is  too  firmly  ee- 
tabltshed  to  be  now  made  the  subjet^t 
of  controversy.  Finding  no  error  in  the 
record,  the  Judgment  of  tbe  district  court 
is  afSrnied. 

Ei.T.toTT,  J.,  having  presided  at  tbe  trial 
below,  did  nut  participate  In  thisdeclalou. 


Edwards  v.  Smith. 
(Supreme  Court  of  Colorado.    Sept  81, 1891.) 

TbI&I,— STIPVLATIOS— OalBCTIOKS  TO  INSTKDC- 
TION8. 

1,  Where  parties  appear,  and  by  stipulation 
submit  their  controversy  to  a  court  naviug  juris 
diction  of  tho  subject-matter  thereof,  ttiuycauuoc 
afterwards  bo  heard  to  question  the  authority  of 
such  tribunal. 

2.  An  objection  to  instructions  sbould  be  spe- 
cific, 80  as  to  afford  tbe  trial  court  an  opportunity 
for  reviewing  and  correcting  the  charge,  if  found 
erroneous. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Eagle  coun- 
ty ;  L.  M.  GoDDAED,  Judge. 

This  action  was  originally  begun  be- 
fore a  jnstice  of  the  peace.  Snbsc(iuently 
an  appeal  was  tnlcen  to  the  county  court, 
where  tlie  following  stipulation  was  en- 
tered into:  "It  Is  stipulated  by  and  be- 
tween the  parties  to  this  action  that  the 
venue  therein  be  changed  from  the  county 
court  of  Eagle  county, Colo., to  thedlstrlct 
court.  •  •  •  .\nd  It  isfurtherstlpulated 
and  agreed  that,  upon  the  trial  of  this  ac- 
tion in  thesald  distrlctcourtof  Eaglecoun- 
ty,  all  matters  and  diflerences  arising  and 
growing  out  of  the  use,  injuries,  or  dam- 
ages to  the  team  of  horses  and  wagon, 
which  defendant  now  has  possession  of  by 
virtue  of  a  Judgment  rendered  at  the 
June  term,  A.  D.]SR7,of8ald  dlstrlctconrt, 
sitting  in  and  for  Eagle  county,  in  an  ac- 
tion between  the  parties  hereto,  may  tie 
adjudicated  upon,  up  to  and  including  the 
day  of  trial,  by  said  district  court. "  The 
cause  being  calle<l  for  trial  in  the  district 
court,  it  was  further  "agreed  by  the  par- 
ties hereto,  In  open  court,  that  six  jurors 
shall  try  this  cause."  The  trial  resulted 
In  a  verdict  and  Judgment  in  favor  of  the 
plaintiff.  Smith,  for  the  sum  of  9174.76. 
The  defendant,  Edwards,  appeals  to  this 
court. 

A.  F.  Gunnel!  and  A.  R.  Brown,  for  ap- 
pellant. Montgomery  &  Frost,  for  ap- 
pellee. 

Elliott,  J.,  (after  statlnft  the  facta  as 
above.)  It  iscontended  bycouusel  for  ap- 
pellant that  the  action  is  one  of  equitable 
cognizance,  and  so  not  within  the  Jurisdic- 
tion of  the  Justice  of  the  peace  before  whom 
the  suit  was  originally  instituted.  Upon 
this  ground  it  is  assigned  for  error  that 
the  district  court  was  without  Jurisdiction 
to  try  thecauBe.  Whether  the  objection  to 
the  jurisdiction  of  the  district  court  might 
have  been  maintained  if  it  had  been  Insist- 
ed on  in  apt  time,  without  waiver,  we  need 
not  consider.  There  being  nonecessltyfor 
written  pleadings  in  cases  originating  be- 
fore Justices  of  the  peace,  the  question 
whether  the  Justice  has  jurisdiction  In  a 
particular  case  must  ordinarily  be  deter- 
mlne<l  from  the  evidence.  In  this  case. 
h<>wever,  we  regard  the  stipulation  entered 
Into  between  the  parties  as  decisive  of  the 
Jurisdictional  question.  After  tbe  causa 
had  reached  the  county  court  tbe  parties 
entered  Into  a  stipulation  In  writing,  malt- 
ing it  a  part  of  the  record,  to  the  effect 
that  the  cause  should  be  removed  into  the 
district  court,  and  that  certain  specified 
matters  and  differences  between  them 
abould  be  tbere  tried.  The  parties  ap- 
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peared  in  the  district  coart,  and  went  to 
trial  in  pursuance  of  such  stipulation. 
Having  thus  voluntarily  submitted  their 
controversy  to  a  court  having  jurisdiction 
of  the  subject-matter  thereof,  they  cannot 
afterwards  be  heurd  to  qnestlon  the  au- 
thority of  such  tribunal.  This  is  no  viola- 
tion of  the  principle  that  consent  cannot 
confer  jurisdiction  over  the  subject-mat- 
ter of  a  cause.  The  constitutional  juris- 
diction of  the  district  court  extends  to 
"all  causes,  both  at  law  and  in  e(iulty.'' 
It  was  competent  for  the  parties,  by  stip- 
ulation, to  waive  any  objection  they  mlRht 
have  to  the  trial  of  the  cause  by  the  coun- 
ty court  on  appeal,  or  by  the  district  court 
on  change  of  venue,  and  to  voluntarily 
submit  their  matters  of  difference  to  trial 
by  the  district  court,  which  they  did. 
Lyon  V.  Washburn,  3  t'olo.  201;  Bebymer 
V.  Kordloh,  12  Colo.  352,  21  Pac.  Rep.  37. 
and  cases  there  cited. 

The  court  charged  and  Instructed  the 
jury  orally  by  consent.  It  does  not  ap- 
pear that  any  specific  objections  were 
made  to  any  part  of  the  charge.  At  the 
close  of  the  cbargeexceptlon  was  taken  as 
follows:  "To  which  charge  and  instruc- 
tions to  the  jury,  and  each  and  every  part 
thereof,  said  plaintiff,  by  his  counsel,  then 
and  there  duly  excepted."  It  is  well  set- 
tled that  general  exceptions  taken  in  this 
way  are  not  sufliclent.  since  it  is  evident 
they  do  not  point  out  any  specific  objec- 
tion so  as  to  afford  the  trial  court  an  op- 
portunity for  reviewing  and  correcting 
the  charge.  It  found  erroneous.  Keith  v. 
Wells,  14  Colo.  321,23  Pac.  Bep.  991,  and 
cases  there  cited.  This  disposes  of  the  as- 
signments of  error  so  far  as  they  are  prop- 
erly presented  by  the  abstract  and  brief 
of  appellant.  The  case  has  been  twice 
tried,  first  by  the  justice  of  the  pence,  and 
second  by  a  jury  in  the  district  court, 
with  substantially  the  same  result  at  each 
trial.  No  substantial  errors  have  been 
made  apparent  on  this  appeal.  The  judg- 
ment of  the  district  court  is  afBrmed. 


Tow!*  OF  Samoa  v.  McKinna. 

(Supreme  Court  of  Colorado.    Oct.  5, 1S91.) 

Defective  Stkeets — Liabiliti*  op  Citt— Dkdica- 

TIOX-  OlUEl.TIONS  SOT  RaI.SEU  BeLOW — IKJI'KIES 

TO  WiKc — Rights  of  HusnAND. 

1.  An  incorporated  town  mny  bo  held  liable 
for  diiniapcs  occasioned  by  a  defective  street,  i)ro- 
vided  there  has  been  a  dedication  of  the  street 
to  [rtiblic  xise,  and  an  acceptance  of  such  use  by 
the  proiier  authorities. 

2.  lividonce  that  a  street  through  the  main 
business  part  of  a  town  is  a  public  thoroughfare, 
generally  traveled,  and  that  the  municipal  offi- 
cers have  voluntarily  aKSumcd  to  keep  the  same 
111  repair,  is  suftlcient  pWiiirt /((r/c  to  warrant  a 
finding  that  th_'  btroet  has  been  duly  dcdioatcd 
and  accei)fed  as  a  public  highway. 

8.  ()bj(.'ctions  to  pleadings  and  evidence, 
raised  for  the  Urst  time  in  this  court,  must  be 
considered,  if  at  all,  with  much  allowance. 

4.  U  pon  a  cause  of  action  to  recover  for  cer- 
tain expenses,  evidence  that  the  exiKinditures 
"might  auxount  to  $'2(Kl,  probably,"  is  too  iudcfl- 
nite  to  found  a  recovery  upon. 

5.  Even  if  a  husband  may  in  extreme  cases 
recover  for  his  services  in  nursing  his  wife, 
where  her  injuries  have  been  caused  by  the  neg- 
ligence of  another,  the  recovery  must  be  for  the 
value  of  his  serrices  as  a  nurse,  and  not  for  the 


amount  of  wages  lost  by  abstaining  from  other 
employment. 

6.  When  certain  testimony  has  been  errone- 
ously admitted,  and  submitted  to  the  jury,  the 
error  may,  under  certain  circumstances,  be  cured 
by  a  modification  of  the  verdict  and  judgment, 
so  as  to  save  the  necessity  of  a  new  trial. 
(SyUubut  bit  the  Covrt.) 

Appeal  from  district  court,  Chaffee  coun- 
ty; William  Harhison,  Judgp. 

This  was  an  action  by  Sarah  McKlnna, 
plaintiff  below,  for  a  personal  Injury  occa- 
sioned by  falling  into  an  excavation  In  the 
street  of  the  town  of  Sallda.  The  excava 
tlon  was  about  6  feet  In  width,  8  or  9  feet 
in  depth,  and  extended  about  70  feet  along 
the  sidewalk  of  the  main  business  street 
of  the  town.  The  plaintiff  testified,  in 
substance:  " On  July  20, 1887,  I  had  occa- 
sion to  go  over  to  town  for  some  necessa- 
ries for  the  house.  •  •  •  i  (jid  not 
know  anything  about  that  excavation 
being  there.  I  had  not  been  by  that  exca- 
vation at  all.  I  did  not  run  against  any- 
thing. I  moved,  made  one  step,  and  tell." 
She  bad  fallen  Into  the  excavation,  and 
was  severely  injured.  The  accident  oc- 
curred about  9  o'clock  at  night,  and  there 
was  no  light  or  fence  about  the  excava- 
tion at  the  time.  The  plaintiff  was  a 
woman  36  years  old,  strong  and  healthy. 
She  lived  with  her  husband,  John  McKln- 
na, and  was  the  mother  of  six  children. 
She  did  the  work  tor  the  family.  The  evi- 
dence of  plaintiff's  attending  physician 
shows  that  her  Injury  consisted  of  a  fract- 
ure of  the  upper  thigh-bone  about  two 
Inches  below  the  hip-jolnt.  Plaintiff  was 
confined  to  her  bed  between  three  and 
four  months,  and  suffered  intense  and  ex- 
cruciating pain  from  her  broken  limb. 
Her  physician  further  testified  that,  by 
reason  of  the  Injur.r,  the  broken  limb  was 
at  the  date  of  trial  (ten  months  after  the 
accident)  one  Inch  shorter  than  the  other; 
tn«i  the  injury  permanently'  Impaired 
plaintiff's  health;  and  that  be  thought 
she  would  suffer  pain  at  every  change  of 
the  weather.  The  plaintiff  recovered  a 
verdict  and  judgment  tor  f5,500.  The  de- 
fendant appeals. 

G.  K.  Ilarienstein,  for  appellant.  R.  K. 
FJajfau,  for  appellee. 

Klliott,  J.,  (after  stating  the  facta  as 
above.)  The  facts  of  this  case  ai-e  prac- 
tically undisputed,  the  defendant  having 
offered  no  testimony  at  the  trial.  Two 
questions  only  require  consideration  upon 
this  appeal. 

1.  It  is  admitted  by  the  answer  that  the 
defendant  below  was,  at  the  time  of  the 
happening  of  the  injury  complained  of,  a 
duly-incorporated  town  In  this  state.  It 
is  conceded  by  counsel  for  appellant  that 
such  a  municipallt.y  may,  under  certain 
circumstances,  be  held  liable  for  damages 
occasioned  by  a  defective  street,  i>rovlded 
there  has  been  a  dedication  of  the  street  to 
public  use,  and  an  acceptance  of  such  use 
by  the  proper  authorities.  But  in  this 
case  it  is  contended  that  neither  the  alle- 
gations nor  the  evidence  show  that  the 
street  where  the  injury  occurred  bad  been 
thus  dedicated  and  accepted,  so  as  to 
make  it  Incumbent  upon  the  town  to  keeji 
the  same  in  repair.    What  does  the  record 
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disclose  In  regard  to  this  contention?  In 
the  complaint  It  Is  allef^d,  In  substance, 
that  it  was  the  duty  of  the  town  to  keep 
Its  streets  in  good  order;  and  that  the 
street  and  sidewalk  where  the  Injury  oc- 
curr(>d  wereat  the  timecomniun  thorough- 
fares, constantly  and  always  used  by  the 
citixens  of  said  town  and  others  as  such. 
These  averments,  though  not  according 
to  the  most  approved  precedents,  are  suffi- 
cient, in  substance,  to  support  a  judgment 
in  favor  of  plaintiff,  the  defendant  having 
Joined  Issue  upon  them  and  gone  to  trial 
and  verdict  without  objection.  On  the 
trial  evidence  was  given  by  competent 
witnesses  to  the  effect  that  the  excavation 
where  the  injury  occurred  was  In  a  street 
mnnlng  through  the  main  business  part 
uf  the  town;  tbatboth  sides  of  said  street 
were  occupied  by  business  bouses  and  resi- 
dences; that  banking-houses,  post-ufflce, 
opera-bouse,  stores,  and  doctors'  offices 
fronted  upon  the  street;  that  the  street 
was  a  public  thoroughfare,  generally  trav- 
eled by  the  citizens  of  Salida;  and  that 
the  excavation  was  In  the  sidewalk  on 
the  main  residence  side  of  the  street.  The 
street  and  water  commissioner  testified, 
Id  substance, as  follows:  "The  excavation 
was  commenced  about  the  middle  of  Feb- 
ruary, and  completed  about  the  middle  of 
April,  1887.  1  gave  the  owner  of  the  adja- 
cent property,  who  made  the  excavation, 
notice,  and  he  put  up  a  fragile  fence.  That 
was  in  March,  1887.  He  kept  up  the  fence 
tor  some  weeks,  and  then  It  fell  down.  ( 
reported  the  fact  to  the  mayor,  and  he 
told  me  to  request  the  owner  to  put  up 
red  lights.  The  next  night  I  saw  two  red 
lights,  one  at  each  corner.  The  fence  did 
not  remain  up  more  than  three  or  four 
weeks.  After  that,  temporary  fences  were 
put  up  at  the  corners.  I  think  there  had 
not  oeen  any  lights  there  for  sometime  be- 
fore the  accident.  The  owner  said  it  was 
Impossible  to  keep  a  fence  up.  I  reported 
the  same  to  the  committee  on  streets,  and 
they  told  me  to  have  him  put  up  red 
lights.    1  reported  him  so  often  I  got  tired. 

1  reported  to  the  mayor  after  he  allowed 
the  lights  to  go  out,  and  also  to  the  chair- 
man of  the  committee  on  streets  and  al- 
leys. They  Instructed  me  to  request  or 
command  the  owner  to  put  up  the  fence 
and  also  the  lights.  I  don't  think  the 
town  took  any  steps  after  I  notified  the 
officers  that  the  owner  failed  to  keep  the 
lights  and  the  fence  up.  Probably  It  was 
ttvo  or  three  weeks  since  I  had  seen  any 
lights  before  the  accident.  I  had  difficulty 
with  the  owner  of  the  property.  I  was  try- 
ing to  get  thewater  through  the  street  on 
that  side,  so  that  it  would  run  through  the 
business  part  of  the  town.  I  had  to  put  a 
flume  In  on  the  outside  to  protect  the 
wall.  I  built  a  flume  at  the  expense  of  the 
city  to  protect  the  owner's  wall."  The 
evidence  as  above  stated  was  sufficient 
prima  fncie  to  warrant  the  jury  hi  finding 
that  the  street  where  the  injury  occurred 
had  been  duly  dedicated  to  public  use;  that 
the  town  had  accepted  and  re<!ognlzed  the 
same  as  a  public  highway,  and  had  volun- 
tarily assumed  the  responsibility  of  keep- 
ing the  same  in  repair.    Bouv.  Law  Diet. ; 

2  Dill.  Mun.  Corp.  §642,  and  notes;  Man- 
derschid  ▼.  City  of  Dubuque,  29  Iowa,  78. 


The  evidence  was  also  sufficient  to  war- 
rant the  finding  that  the  proper  town  offi- 
cials had  due  notice,  but  did  not  exercise 
reasonable  diligence  in  thelrefforts  to  keep 
the  street  where  the  accident  happened 
free  from  danger.  The  special  objection 
that  the  pleadings  and  evidence  are  insuffi- 
cient to  show  a  dedication  and  acceptance 
of  the  street  Is  raised  for  the  first  time  in 
this  court,  and  so  must  be  considered,  if  at 
all,  with  much  allowance.  It  such  objec- 
tion had  been  Interposed  in  apt  time  In  the 
court  below,  the  allegations  and  proof 
might  oerhaps  have  been  made  more  spe- 
cific. Bliss,  (^ode  PI.  §  4.S8;  Machette  v. 
Wauless,  1  Colo.  229;  Higgins  v.  Arm- 
strong, 9  Colo.  38, 10  Pac.  Rep.  232. 

2.  As  a  second  and  separate  cause  of  ac- 
tion, the  plaintiff  seeks  to  recover  certain 
damages  alleged  to  have  been  sustained 
by  her  husband  by  reason  of  her  Injuries. 
The  supposed  damages  of  the  husband  are 
specially  set  forth,  with  an  avermunt  that 
he  had  by  writing  duly  assigned  the  same 
to  plaintiff.  On  the  trial,  objection  was 
Interposed  to  the  Introduction  of  evidence 
In  support  of  such  assigned  claim.  The 
objection  waw  overruled,  and  the  Jury 
were  instructed  that,  If  they  should  find 
for  plaintiff,  they  should  include  in  their 
verdict,  in  addition  to  her  own  damages, 
the  expenseH  incurred  by  her  husband,  and 
also  the  value  of  his  service.^  in  nursing 
and  attending  her.  It  is  unnecessary  to 
determine  whether  plaintiff  could,  under 
any  circumstances,  recover  upon  the  sec- 
ond cause  of  action  as  alleged.  Even 
though  the  husband  may,  in  cases  of  this 
kind,  maintain  an  action  for  such  dam- 
ages as  he  himself  has  specially  sustained 
on  account  of  his  wife's  injuries,  and  even 
though  such  cause  of  action  may  be  as- 
signable so  as  to  entitle  the  assignee  to 
sue  In  bis  own  name  under  our  practice,— 
a  point  we  do  not  decide, — still  the  evi- 
dence offered  in  this  case  was  not  suffi- 
cient to  warrant  a  recovery  upon  the  sec- 
ond cause  of  action.  The  husband's  testi- 
mony was  that  during  his  wife's  sickness 
he  spent  money  for  medicines,  stimulants, 
and  other  necessaries  for  her  benefit,  and 
that  the  same  "might  amount  to  $2U0, 
probably."  This  was  too  indefinite  and 
uncertain  to  found  a  recovery  upon.  He 
also  testified  that  he  lost  four  months' 
time  from  his  work  at  "the  round-house 
of  the  railroad"  in  con8e<)uence  of  attend- 
ing upon  bis  wife  during  her  illnes.4,  and 
so  lost  his  wages,  which  were  from  $!M  to 
$.53.75  per  month.  Even  if  the  husband 
may  recover  for  his  services  In  nursing  his 
wife  in  extreme  cases  of  this  kind,  the  re- 
covery must  be  for  the  value  of  his  services 
as  a  nurse  to  his  sick  wife,  and  not  for 
the  amount  of  wages  lost  by  abstaining 
from  other  employment.  There  was  no 
testimony  showing  the  value  of  his  serv- 
ices as  a  nurse.  2  Thomp.  Neg.  1240; 
Smith  V.  City  of  St.  Joseph,  55  Mo.  456. 
The  submission  of  tlje  testimony  concern- 
ing the  husband's  expenditures  and  loss 
of  wages  to  the  jury,  as  a  basis  for  in- 
creasing the  plaintiff's  damages.  Is  the  on- 
ly substantial  error  apparent  In  the  rec- 
ord. It  Is  clear,  however,  that  the  Jury 
could  not  have  been  led  to  Increase  the 
verdict  more  than  (200  on  account  of  tb« 
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atlesed  expendltorea,  nor  more  than  9215 
on  account  ol  the  alleged  losa  of  time  and 
wagea.  Hence  the  prejudice  caused  to 
appellant  by  the  Introduction  und  aub- 
mlHSion  of  the  Improper  testimony  may 
be  completely  removed  by  a  modification 
of  the  judgment,  and  thus  the  necessity  of 
another  trial  may  be  obviated.  The  su- 
preme court  of  Wisconsin  pursued  this 
course  In  a  similar  case.  Kavanaugh  v. 
aty  of  Janesvlile,  24  Wis.  618.  In  accord- 
ance with  the  foregoing  views,  the  Judg- 
ment is  reversed,  and  the  cause  remanded, 
with  directions  to  the  district  court  to  al- 
low the  plaintiff  to  remit  from  the  verdict 
the  sum  of  f415,  and  that,  upon  remitting 
such  amount,  she  may  have  Judgment  en- 
tered in  her  favor,  for  the  residue  ol  the 
verdict  and  costs,  as  of  the  day  when  the 
origiDai  Judgment  was  rendered.  If  plain- 
tiff shall  refuse  to  remit  such  sum,  then 
the  district  court  Is  directed  to  set  aside 
the  verdict  altogether,  and  grant  a  new 
trial.  The  appellant  shall  recover  costs 
in  this  court.    Beversed,  with  directions. 


(2  Wash.  St  422)         ■~^~~~ 

Smith  v.  Tatlor. 
{Supreme  Court  tf  WoutMngUm.   Jnne  10, 1891.) 

WiTKKSS — COICPBTBNCT — ^TKAirUCTIOKa  WITH 
DSCEDBNT. 

A  certain  person  bought  laDd,  and  took 
tbe  deed  in  his  own  name.  After  his  death,  his 
mother  obtained  a  decree  that  she  was  the  equita- 
ble owner,  and  that  decedent  held  the  logul  title 
in  trust  for  her.  She  brought  ejectment  against 
a  tenant  who  had  gone  into  possession  soon  after 
the  purchase.  The  latter  admitted  her  title,  but 
set  up  a  parol  agreement  with  the  deceiient  where- 
in he  bad  agreed  to  purchase  at  any  time  within 
10  years,  and  was  entitled  In  the  mean  time  to 
the  possession.  Code  Wash,  g  3ti9,  in  force  at 
the  commencement  of  the  action,  provided  that 
where  the  adverse  party  sues  or  defends  as  exec- 
utor, administrator,  or  "legal  represuntatlro"of 
any  deceased  person,  a  ^arty  in  interest  or  to  the 
record  shall  not  be  admitted  to  testify  in  his  own 
behalf.  8uld  section  was  modified  before  the 
trial,  by  the  Laws  of  18tlO-9U,  so  as  to  provide 
that  where  the  adverse  party  sues  or  defends  as 
above  specified,  or  "as  deriving  right  or  title  by, 
through,  or  from  any  deceased  person, "  a  party 
In  interest  or  to  the  record  shall  not  bo  permitted 
to  testify  "as  to  any  transaction  bad  by  bim 
with,  or  any  statement  made  to  bim  by,  any  such 
person."  Held,  that  the  defendant's  testimony 
was  incompetent  under  either  provision. 

Appeal  from  superior  court,  Clarke 
county;  N.  H.  Bi-oomfiei.0,  .lu<lKe. 

Ejectment  by  Virginia  W.  Taylor,  exec- 
utrix, etc.,  against  Mlclinel  .T.  Smith. 
There  was  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Alllrmcd. 

Miller  &  titapleton,  for  appellant.  TV'. 
Byron  Daniels,  Geo.  H.  Stewart,  and  Gil- 
bert &  Snow,  for  respondent. 

HoYT,  J.  In  1883  Frank  E.  Taylor  pur- 
chased the  land  In  confroverwy  herein, 
and  took  a  deed  therefor  in  liis  own  nnme. 
Soon  after  such  purchase  the  defendant  in 
this  action  went  upon  suid  land,  and  has 
ever  since  resided  thereon.  After  said 
Taylor's  death  his  mother,  as  executrix  of 
the  last  will  of  her  husband,  obtained  a 
decree  of  the  district  court  holding  terms 
at  Vancouver,  Clarke  county,  in  which  It 
was  determined  that  she  was  tbe  equita- 
ble owner  of  said  land,  and  that  said  Tay- 


lor held  tbe  legal  title  In  trust  for  b«r. 
Tbe  court  thereupon  decreed  tbe  entire 
title  to  be  in  tier.  After  such  decree  was 
entered,  she  demanded  of  said  defendant 
possession  of  the  premises,  and,  tlie  same 
being  denied,  brought  her  action  in  eject- 
ment to  recover  the  same.  Defendant  an- 
swered, practically  admitting  her  title, 
but  setting  up  a  certain  allesed  oral 
agreement  between  himself  and  the  said 
Taylor  by  virtue  of  which  he  was  entitled 
to  the  possession  of  said  land  under  an 
agreement  to  purchase  tbe  same  for  the 
sum  of  93,0U0  at  any  time  within  10  years. 
Tbe  contract  as  set  out  in  tbe  pleadings 
made  it  obligatory  on  tbe  said  Taylor  to 
sell  and  the  said  defendant  to  purchase, 
but  in  the  proofs  defendant's  own  state- 
ment showed  that  at  most  the  arrange- 
ment between  him  and  said  Taylor  was  an 
option  under  which  he  might  purchase  it  he 
saw  fit  to  do  80,  but  with  no  agreement 
or  obligation  on  his  part  to  take  the  land 
at  the  price  agreed  upon.  There  was  no 
proof  worthy  of  the  name  as  to  any  ar- 
rangement between  said  Taylor  and  tbe 
defendant  excepting  tbe  testimony  of  tbe 
defendant  himself;  for,  while  there  was 
some  evidence  of  admissions  and  loose 
statements  of  the  said  Taylor  by  other 
persons  than  defendant,  tbey  were  alto- 
gether too  indefinite  to  found  a  right  up- 
on. Tbe  court  below,  in  deciding  the  con- 
troversy, disregarded  the  testimony  ot 
said  defendant,  and  its  action  in  so  doing 
constitutes  one  of  the  principal  grounds 
of  complaint  here.  I  think  that  the  action 
of  the  court  In  this  matter  was  right,  as 
in  my  opinion  such  evidence  was  inadmis- 
sible under  the  provisions  of  our  statute 
in  relation  thereto.  Section  389  of  tbe 
Code  ot  Washington  is  as  follows:  "Sec. 
•189.  Any  person  offered  as  a  witness  shall 
not  be  excluded  from  giving  evidence  by 
reason  of  his  interest  in  the  event  of  an  ac- 
tion as  a  party  thereto  or  otherwise,  but 
such  interest  may  l)e  shown  to  affect  bis 
credibility :  provided,  however,  that  in  an 
action  or  proceeding  where  the  adverse 
party  sues  or  defendsasexecutor, adminis- 
trator, or  legal  representative  ot  any  de- 
ceased or  insane  person,  or  as  a  guardian 
of  a  minor  under  tlie  age  of  fourteen  years, 
then  a  party  in  interest  or  to  the  rec- 
ord shall  not  be  admitted  to  testify  in  his 
own  bahalf."  And  this  was  the  law  in 
force  at  the  time  of  the  commencement  of 
this  action.  It  was  modified,  bowever, 
by  the  Laws  of  18S<)-90.  so  that  the  Inst 
clause  now  reads  b.8  follows:  "  Provided, 
however,  that  in  an  action  or  proceeding 
where  the  adverse  party  sues  or  defends 
as  executor,  administrator,  or  legal  repre- 
sentative of  any  deceased  person,  or  as 
deriving  right  or  title  by,  through,  or 
from  any  deceased  person,  or  as  tbe 
guardian  or  conservator  of  the  estate  of 
any  insane  person,"  etc.,  "then  a  party 
In  interest  or  to  the  record  shall  not  be 
permitted  to  testify  In  bis  own  behalf 
as  to  any  transaction  had  by  him  with 
or  any  statement  made  to  bim  by  any 
such  deceased  or  insane  person,  "etc.  And 
the  law  as  thus  modified  was  in  force  at 
the  date  of  tbe  trial.  Tbe  law  as  thus 
modified  seems  broad  enough  to  cover  a 
case  of  tbls  kind,  beyond  <iuestloa.    It  Is 
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dear  that  plainttC  claimed  by,  throogb, 
or  fr^m  the  deceased  person,  and  that 
consequently  the  declarations  of  said  de- 
ceased person  to  either  party  to  the  rec- 
ord could  not  be  testified  to  by  them. 
But  appellant  contends  that  the  Jaw  In 
force  at  tlie  date  of  the  commencement  of 
the  uctlon  should  govern,  and  not  that 
of  the  date  of  the  trial.  I  think,  howev- 
er,  that,  as  these  statutes  provided  only  a 
rule  of  evidence,  and  did  not  affect  any 
right,  this  contention  cannot  be  sustained. 
But,  be  that  as  it  may.  it  can  make  no 
diflerence  with  the  question  under  dis- 
cussion ;  for,  under  the  section  of  the  Code 
above  quoted,  before  it  was  amended 
the  testimony  was  equally  as  inadmissi- 
ble as  after  such  amendment.  The  words 
"legal  representative"  therein  used,  in  my 
opinion,  were  Intended  to,  and  did,  bring 
the  plaintiff  within  the  provisions  of  said 
section.  The  appellant  seems  to  have 
confounded  the  words  "legal  representa- 
tive" with  "personal  representative," 
while  it  Isclear  that,  as  used  in  this  sec- 
tion, such  words  have  an  entirely  different 
meaning,  and  are  broad  enough  to  in- 
clude the  plaintiff  in  thiseaseas  being  such 
a  representative  of  the  deceased  person 
as  contemplated  by  such  statute.  Sue  I 
Oneale  v.  Caldwell,  3  Crnnch,  C.  C.  312; 
Johnson  v.  Ames,  11  Pick.  173;  Wamsley  v. 
Crook.  3  Neb.  350. 

Appellant  takes  exceptions  to  the  man- 
ner in  which  the  objections  to  the  testi- 
mony of  said  defendant  were  taken  in  the 
court  below,  and  if  this  were  an  action  at 
law  there  might  be  some  force  in  what  he 
says;  but  It  must  be  remembered  that  by 
the  answer  of  defendant  this  action  was 
made  a  proceeding  In  equity,  and  that  in 
such  cases  this  court  looks  at  the  sub- 
stance of  the  case  as  piesented  below,  and 
not  at  any  technical  exceptions  or  objec- 
tions made  therein.  Besides,  if  I  were  of 
the  opinion  that  the  testimony  of  said  de- 
fendant hud  been  improperly  excluded  in 
the  court  below,  and  should  investigate 
the  rights  of  the  parties  in  view  of  all  the 
evidence  introduced,  including  that  of  the 
defendant,  the  result  arrived  at  would  not 
lie  more  favorable  to  the  appellant.  The 
contract  as  testified  to  by  hiui  was  clearly 
a  unilateral  one,  under  which  alt  the  rights 
were  on  his  side,  and  none  on  that  of  the 
other  party.  By  the  terms  thereof,  he 
was  to  be  allowed  to  buy  at  any  time 
within  10  years,  but  was  under  no  obliga- 
tion to  buy  at  all,  unless  he  saw  tit  to  do 
so.  Such  a  contract  could  only  be  en- 
forced in  a  court  of  equity  where  it  ap- 
pepred  that  one  acting  thereunder  had 
made  gieat  improvements,  or  otherwise 
puthimseit  In  such  a  situation  that  it 
would  be  unconscionable  to  deprive  him 
of  the  benefits  of  the  position  Into  which 
the  acts  o!  tlie  other  party  had  led  hlui. 
Defendant's  own  statement,  however, 
shows  that  this  is  not  such  a  case;  for, 
while  it  is  true  that  he  makes  use  of  some 
]o(>se  expressions  as  to  the  amount  of 
his  improvements  on  said  land,  yet  when 
he  is  required  to  particularize  he  is  only 
able  to  bhow  four  or  five  hundred  dollars' 
worth  of  improvements  during  the  whole 
time  he  was  In  pussesslon,  and  a  portion 
at  least  of  this  was  for  his  own  "benellt. 


as  lessee  in  possession,  and  not  for  the 
permantiut  improvement  of  the  place, 
while  a  fair  rental  value  of  the  premises 
for  the  time  occupied  by  him  was  at  least 
f.500. 

The  case  made  by  defendant,  even  upon 
bis  own  showing,  is  insufflcient  to  au- 
thorize a  court  of  equity  to  interfere  with 
the  title  to  the  land.  To  authorize  such 
action  a  clear  case  must  be  made,  not  only 
as  to  the  equities  which  the  proof  tends 
to  show,  but  as  to  the  proof  Itself.  The 
equitable  defense  failing,  and  the  title  of 
the  plaintiff  being  admitted,  she  was  en- 
titled to  the  possession  of  the  land,  and 
the  judgment  of  the  lower  court  in  so  de. 
creeing  will  be  affirmed. 

Stiles  and  Scott,  JJ.,  concur. 

Dunbar,  J.    I  concur  in  the  result. 


(4T  Kan.  ITJ) 

Shippkn  v.  Kimbai.l. 

(Supreme  Court  of  Kansas.    Oct  10, 1891.) 

mortgaoeb  —  pobeciajscbe  —  parties  —  fcblio 

Lands. 

1.  In  an  action  to  forei-Iose  a  mortgage  based 
on  service  by  publicatiou  only,  the  afRdavit  to 
obtain  the  same  alleged  that  parsonal  service 
could  not  be  mode  upon  the  defendant  within  the 
state,  and  "that  this  Is  an  action  brought  for 
the  recovery  of  real  property  under  a  mortgage 
situated  in  said  county  of  Lyon,"  and  it  was  con- 
tended that  the  affidavit  did  not  sufficiently  state 
the  nature  of  the  action.  Held,  that  it  is  imper- 
fect in  this  respect,  but  not  so  detective  as  to 
render  a  judgment  based  thereon  null  and  void 
or  subject  to  a  collateral  attack. 

'i.  ^elU  entered  a  tract  of  public  land  at  the 
United  States  land-offlce,  and  obtained  a  certtfl- 
cate  of  entry,  and  immediately  thereafter,  and 
before  the  patent  was  issued,  gave  a  mortgage 
thereon  to  walker,  to  seuui-e  the  purchase  money, 
which  was  furnished  by  Walker,  which  mort- 
gage was  at  once  placed  upon  record.  Shortly 
afterwards  Wells  conveyed  his  interest  in  the 
land  to  C.  by  an  assignment  of  the  certificate  of 
purchase,  but  this  assignment  was  never  record- 
ed nor  brought  to  the  notice  of  the  mortgagee. 
Later,  default  was  made  in  the  payment  of  the 
debt  secured  by  the  mortgage,  and  Walker 
brought  an  action  against  Wells,  the  mortgagor, 
to  foreclose,  but  obtained  only  constructive  serv- 
ice upon  him,  and,  not  knowing  that  C  was  the 
assignee  of  the  mortgagor,  he  was  not  made  a 
party  to  the  proceeding.  A  decree  of  foreclosure 
was  rendered,  and  the  land  sold  thereunder  to 
Walker,  which  sale  was  confirmed  by  the  court, 
and  a  proper  sheriff's  deed  was  executed  to 
Walker  for  tho  land.  Afterwards,  in  pursuance 
of  a  judgment  rendered  against  Walker,  and  a 
judicial  sale  on  said  judgment,  the  sheriff  duly 
executed  and  delivered  to  K.  a  sheriff's  deed, 
which  conveyed  the  entire  interest  of  Walker  in 
the  land:  thus  giving  to  E.,  through  the  fore- 
closure of  the  mortgage,  the  judgments  and  the 
judicial  sales,  a  clear  chain  of  title  from  Wells, 
the  common  source  of  title,  before  U. ,  who  also 
claims  under  Wells,  had  any  title  or  claim  what- 
ever on  record.  Up  to  this  time  the  land  was  va- 
cant, unoccupied,  and  unimproved,  and  the  pat- 
ent for  the  same  had  not  been  issued.  After- 
wards the  patent  from  the  United  states  was  is- 
sued directly  to  C,  as  the  assignee  of  Wells. 
HcUl  that,  us  C.  had  no  title  of  record,  the  fail- 
ure to  make  him  a  party  to  the  foreclosure  pro- 
ceedings did  not  render  the  judicial  sales  and 
the  purchases  by  Walker  and  K.  void;  oaA  fur- 
ther held,  that  the  equities  and  interest  of  the 
purchasers  at  snch  sales  are  saperior  and  para- 
mount to  those  of  C.    Johnston,  J.,  diaaentintr. 

8.  An  aBsignmeDt  of  the  certifloate  of  par> 
chase  of  laud  from  the  United  Statm  may,  under 
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the  registry  laws,  bo  proved  or  acknowledged 
and  filci  for  record  In  theofBce  of  the  register  of 
deeds ;  and  where  It  is  neither  proved  nor  ac- 
knowledged, nor  so  filed  for  record,  it  Is  void, 
nnder  the  registry  laws  of  1859,  as  to  all  subse- 
quent purchasers  for  a  valuable  consideration 
without  notice,  (Act  1859,  relating  to  convey- 
ances, S  18,)  and  void,  under  the  registry  laws 
of  1868,  as  to  all  persons  except  such  as  have  act- 
ual notice  of  the  assignment,  (Act  1868,  relating 
to  oonveyances,  H  19,  21.)  Joilnstos,  J.,  dis- 
senting. 

iSyllalyua  by  the  Court.) 

Error  from  district  court,  Lyon  county; 
Cbakleb  B.  Graves,  Judge. 

Action  between  Josepli  Stiippeu  and  A. 
8.  Kimball.  Judgment  lor  Shippen.  Kim- 
ball bringa  error.    Affirmed. 

C.  X.  Uterry,  for  plaintiff  in  error.  J.  H. 
McCIure,  for  defendant  In  error. 

Valentine,  J.  A  controversy  arose  be- 
tween the  parties  to  this  proceeding  with 
reference  to  the  ownership  of  the  S.  W.  }i 
of  section  10,  township  18  S.,  of  range  10 
E.,  situated  in  Lyon  county.  Kan.  Eacn  of 
the  parties  bad  obtained  a  Judgment  upon 
constructive  service  quieting  the  title  to 
the  real  estate  in  himself,  biit  these  judg- 
ments were  vacated  by  stipulation,  and 
the  question  as  to  who  was  the  actual 
owner  of  the  real  estate  as  between  theui 
was  submitted  to  the  trial  court  without 
pleadings,  and  upon  an  agreed  statement 
of  facts,  under  the  provisions  of  section 
525  of  the  Civil  Code.  From  the  stipulat- 
ed facts  It  appears  that  the  land  in  con- 
troversy was  purchased  at  the  United 
States  land-office  at  Lecompton  on  Octo- 
ber 6, 1S59,  by  one  Wesley  Wells,  by  the 
location  of  a  land-warrant  upon  It  Issued 
under  the  act  of  congress  of  March  3,  1855. 
On  the  day  of  the  location  Wesley  Wells 
executed  to  T.  U.  Walker  a  mortgage  on 
the  same  tract  of  land,  to  secure  the  pay- 
ment of  a  promissory  note  given  by  him 
to  Walker  for  the  sum  of  $175.70,  being  the 
purchase  money  forthe  land  so  purchased. 
The  mortgage  was  recorded  on  October  7, 
1S59.  On  November  25,  1S.^9,  Wesley  Wells 
made  a  written  assignment  of  the  certifi- 
cate of  location  issued  to  him  by  the  land- 
olilce,  and  delivered  the  same  to  Morris 
Cohn,  and  authorized  the  assignee  to  re- 
ceive the  patent  for  the  land ;  and  on  May 
4,  1878,  the  United  States  issued  to  Morris 
Cohn,  as  the  assignee  of  Wesley  Wells,  the 
patent  for  the  land  In  controversy.  This 
assignment  of  thecertlflcutR  of  location  was 
never  recorded  nor  brought  to  the  notice  of 
either  Walker  or  Kimball  until  after  each 
had  procured  his  title.  On  August  10, 1863, 
Walker  instituted  a  foreclosure  proceeding 
against  Weslej  AVells  alone,  and  endeav- 
ored to  obtain  constructive  service  upon 
blni.  The  aflldavlt  made  and  filed  for  the 
purpose  of  obtalnlug  a  constructive  serv- 
ice stated,  among  other  things,  "that  the 
service  of  a  summons  cannot  be  made  on 
the  said  Wesley  Wells  within  the  state  of 
Kansas;  that  this  is  an  action  brought 
for  the  recovery  of  real  property  under  a 
mortgage  situated  in  said  county  of 
Lyon."  The  notice  published  pursuant  to 
the  affidavit  reads  as  follows:  "Wesley 
Wells,  in  parts  unknown,  will  take  notice 
that  Thaddeus  H.  Walker,  of  the  county 
of  Washington,  state  of  New  York,  did. 


on  or  about  the  10th  of  August,  A.  D.  IS63, 
file  his  petition  In  the  district  court  of  the 
fifth  judicial  district  of  tlie  state  of  Kan 
sas,  within  and  for  the  county  of  Lyon, 
in  said  state,  against  Wesley  Wells,  set- 
ting forth  that  the  said  Wesley  Wells  gave 
a  mortgage  to  the  said  Thaddeus  U. 
Walker  on  the  south-west  quarter  (J^)  of 
section,  (10,)  townsbipeiKhteen,  (IS,)  range 
ten,  (10,)  situated  in  said  county  of  Lyon, 
to  secure  the  payment  of  one  hundred  and 
seventy-five  dollars  and  seventy  hun- 
dredths, (f  175.70.)  according  to  the  terms 
of  a  certain  note  referred  to  in  said  mort- 
gage, and  dated  October  6th,  ISoO,  paya- 
ble twelve  months  after  date,  with  inter- 
est from  the  date  until  paid  at  the  rate  of 
4  per  cent,  per  month.  The  said  Wesley 
Weils  is  furthernotlQed  that  he  is  required 
to  appear  and  demur  to  or  answer  said 
petition  on  or  bsfore  the  23d  day  of  Octo- 
ber, A.  D.  18ti3,  or  the  same  will  be  taken 
as  confessed,  and  judgiuent  rendered  ac- 
cordingly. "  At  the  October  term,  1863,  a 
judgment  was  rendered  in  favor  of  T.  H. 
Walker,  decreeing  a  foreclosure  and  sale 
of  the  lands  described  in  the  mortgage; 
and,  upon  an  order  of  sale  issued  on  the 
judgment,  a  sale  of  the  real  estate  was 
made  by  the  sheriff  of  Lyon  county  on 
March  3,  18G6.  to  T.  H.  Walker,  which  sale 
was  confirmed  by  the  court,  and  the  sher- 
iff executed  and  delivered  to  Walker  a  dee<l 
for  the  premises.  On  July  24.  1877,  the 
sheriff  of  Lyon  county,  in  pursuance  of  a 
judgment  theretofore  rendered  by  the  dis- 
trict court  against  T.  U.  Walker,  and  a 
sale  on  said  judgment,  duly  made,  execut 
ed,  and  delivered  to  A.  S.  Kimball  a  sher- 
iff's deed  purporting  to  convey  the  land  In 
controversy  to  A.  S.  Kimball;  and  It  lt> 
agreed  thatKimball  by  the  deed  received  a 
convej'ance  of  any  and  all  IntereKt  which 
Walker  pver  had  or  obtained  In  the  landn 
in  controversy.  On  May  4, 1878,  MorrlH 
Cohn,  who  obtained  the  patent  for  the 
land  as  the  assignee  of  Wesley  Wells,  con- 
veyed and  trandferred  all  the  title  and  In- 
terest which  he  acquired  in  the  land  to 
Joseph  Sblppen,  the  plaintiff  In  error,  and 
he  founds  his  title  to  the  real  estate  upon 
this  transfer  and  conveyance.  The  land  In 
controversy  has  always  been  vacant,  un- 
occupied, and  unimproved,  and  at  the 
time  when  the  foreclosure  proceeding  of 
Walker  against  Wells  was  commenced  In 
the  district  court  of  Lyon  county,  and 
ever  since.  Wells  has  been  absent  from  the 
state  of  Kansas,  and  service  of  summons 
could  not  be  bad  upon  him  within  the 
state.  Upon  these  facts  the  trial  court  de- 
termined that  the  equity  of  the  case  was 
with  Kimball,  and  that  he  was  the  owner 
and  entitled  to  the  possession  of  the  land 
in  controversy.  Shippen  excepted,  and 
comes  here  asking  a  rever8.'»l. 

It  is  conceded  that  when  Wesley  Wells 
purchased  the  land  in  controversy  from 
the  United  States  on  October  6, 1859,  he 
became  the  absolute  owner  thereof  with 
the  entire  title  thereto,  except  the  bare, 
naked,  legal  title,  which  still  remained  in 
the  United  States,  and  would  remain  in 
the  United  States  until  the  patent  for  thu 
land  should  be  Issued.  It  is  also  conceded 
that  Well?  then  had  the  right  to  mortgage 
the  property  to  Walker  as  he  did,  or  to 
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any  one  else,  or  to  dispose  of  the  same  aa 
he  might  see  fit;  and  It  must  be  held,  un- 
der the  authorities,  that  the  service 
of  snmmons  In  the  foreclosure  suit  of 
Thaddens  H.  Waliter  against  Wesley 
Wells,  made  by  publication,  cannot  in 
this  collateral  proceeding  be  held  to  be 
void,  but  mast  be  held  to  be  valid,  al- 
though the  afildavit  for  service  by  pub- 
lication Is  to  some  extent  defective.  Og- 
den  V.  Walters.  12  Kan.  282;  Claypoole  v. 
Hoaston,  Id.  32i;  Pierce  v.  Butters,  21 
Kan.  124;  Gillespie  v.  Thomas,  23  Kan. 
138;  Rowe  v.  Palmer,  29  Kan.  3.37;  Harris 
v.  Claflln.  86  Kan.  543,  Kl,  18  Pac.  Rep. 
830;  Bogle  v.  Gordon,  39  Kan.  31, 17  Pac. 
Rep.  857.  It  is  also  conceded  that,  except 
for  the  title  of  Walker  and  Kimball  to  the 
property  in  controversy,  the  title  of  Ship- 
pen  would  be  good,  and  he  wonid  be  the 
owner  of  the  property.  All  the  transac- 
tions and  proceedings  had  In  the  present 
case,  giving  to  Walker  his  title,  were  had 
under  the  registry  laws  of  1859,  c.  30; 
■while  ail  the  transactions  and  proceedings 
had  giving  to  Kimball  his  title,  and  trans- 
ferring Walker's  title  to  Kimball,  were 
had  under  the  registry  laws  of  1868,  (Gen. 
St.  ISfiS,  c.  22,)  which  laws,  with  some 
amendments,  are  still  in  force.  (Gen.  St. 
1889,  c.  22;)  and  all  the  transactions  and 
proceedings  had  which  give  to  Sbippen  his 
title  were  had  nnder  the  registry  laws  of 
1859,  up  to  October  81,  1868,  when  they 
were  afterwards  had  under  the  registry 
laws  of  1868.  We  think  the  qnestions  in- 
volved in  this  case  are  governed  and  set- 
tled principally  by  the  registry  laws. 

Both  Kimball  and  Shippen  claim  title  to 
the  property  in  controversy  under  the 
same  original  owner,  Wesley  Wells,  who 
was  the  original  purahaser  of  the  land 
from  the  United  States.  Walker  furnished 
the  purchase  money.  Wells  purchased  the 
property,  received  the  certificate  of  pur- 
chase, and  then  mortgaged  the  property 
to  Walker  to  wecure  the  purchase  money, 
and  this  mortgage  was  Immediately  placed 
upon  record.  Afterwards  Wells  asHlgned 
his  certificate  of  purchase  to  Cohn;  but  It 
does  not  appear  that  this  assignment  was 
ever  proved  or  acknowledged  or  filed  for 
record,  as  it  might  have  been  under  the 
provisions  of  the  registry  laws;  and  hence 
the  assignment  was  void  under  the  regis- 
try laws  of  1859  as  to  all  subsequent  pur- 
chasers for  a  valuable  consideration  with- 
out not'.ce,  (Act  1859.  relating  to  convey- 
ances, §  18.)  and  void  under  the  registry 
laws  of  1868  as  to  all  persons  except  such 
as  had  actual  notice  thereof,  (Act  1868.  re- 
lating to  conveyances,  §§  1ft,  21.)  After- 
wards Walker  foreclosed  his  mortga)>e 
against  AVells,  and  obtained  a  sheriff's 
deed  for  the  property ;  and  afterwards,  and 
on  July  24. 1877,  Kimball  procured  AValk- 
er's  Interest  by  virtue  of  another  sheriff's 
dee<l  executed  nnder  a  Judgment  against 
Walker.  Afterwards  the  patent  for  the 
land  was  Issued  hy  the  LTnlted  States  to 
Cohn  as  the  assignee  of  Wells,  and  after- 
wards Shippen  succeeded  to  the  interest  of 
Cohn.  In  our  opinion,  Kimball's  interest 
In  the  land,  as  fonnd  by  tbe  trial  court,  Is 
superior  and  paramount  to  that  of  Ship- 
pen.  The  assignment  of  the  certificate  of 
purchase  by  Wells  to  Cohn  was,  under  tbe 


registry  laws  of  both  1850  and  1868,  void 
as  to  Walker  and  Kimball  as  purchasers, 
and,  under  the  registry  laws  of  1868,  was 
void  as  to  them  in  all  respects,  and  as  to 
every  other  person,  except  such  as  had 
actual  notice  of  tlie  assignment.  If  it  (the 
asslErnment)  did  not  affect  real  estate  at 
all,  then,  of  course,  it  was  void  as  to  all 
persons;  but, if  it  did  affect  the  real  estate 
in  controversy,  then  It  was  void  as  afore- 
said, for  the  reason  that  it  had  never  been 
proved  or  acknowledged  or  filed  for  rec- 
ord within  the  requirements  of  the  regis- 
try laws.  Neither  Walker,  as  the  pur- 
chaser of  the  land  at  the  foreclosure  sale, 
nor  Kimball,  the  purchaser  of  the  land  at 
the  sheriff's  sale  on  the  judgment  against 
Walker,  nor  anyone  else,  at  that  time,not 
having  actual  notice  of  Cohn's  Interest, 
was  bound  to  take  notice  thereof,  for  tbe 
reason,  as  before  stated,  that  such  inter- 
est was  not  known  by  them,  nor  shown 
by  any  record,  and  was  void  as  to  them. 
It  was  a  mere  secret  equity,  undiscovera- 
blefrom  any  record,  and  void,  as  afore- 
said ,  under  the  registry  laws.  No  one  not 
having  actual  notice  Is  bound  to  take  no- 
tice of  what  The  statutes  say  is  a  nullity. 
At  the  time  of  the  sale  of  the  property  to 
Walker,  Cohn  bad  no  Interest  therein  nn- 
dt-r  the  registry  laws  as  against  Walker; 
and,  at  the  time  of  tbe  saleof  the  property 
to  Kimball,  Cohn  had  no  interest  therein 
under  the  registry  laws  as  against  Kim- 
ball, or  as  against  any  one  else  not  hav- 
ing actual  notice  of  Cohn's  interest.  Un- 
der the  registry  laws,  and  as  to  Walker, 
Wells  was  tbe  absolute  and  entire  owner 
of  the  property  at  the  time  of  the  first  sale, 
and  Cohn  had  no  Interest  therein;  and 
under  the  registry  laws,  and  as  to  Kim- 
ball, Walker  was  tbe  absolute  and  entire 
owner  of  the  property,  and  Cohn  had  uo 
interest  therein,  and  both  Walker  and 
Kimball  obtained  a  clear  title  to  tbe  prop- 
erty hy  their  pnrchases.  Besides,  how 
could  Walker  know  that  he  should  make 
Cohn  a  party  to  his  foreclosure  suit  when 
he  did  not  know,  and  had  no  reasonable 
means  of  knowing,  that  Cohn  had  any  in- 
terest In  the  land?  On  tbe  other  band,  as 
Cohn's  and  Shippen 's  claims  were  wholly 
under  Wells,  they  were  bonnd,  after  the 
mortgage  from  Wells  to  Walker  was  re- 
corded, to  take  notice  of  the  recorded 
mortgage,  and  bound  to  take  notice  of 
the  records  of  the  register's  office  and  of 
the  district  court  as  to  what  became  of  the 
mortgage,  or  what  was  done  with  refer- 
ence to  it,  until  they  themselves  made  it 
known  by  the  records  or  in  some  other 
way.  that  Wells  had  been  completely  di- 
vested of  his  Interest  in  the  property,  and 
that  they  had  "succeeded  to  bis  rights. 
The  equities  of  the  case  are  certainly 
much  stronger  in  favor  of  Kimball  than  of 
Shippen.  Kimball's  rights  are  prior  in 
time,  going  back  to  the  original  purchase 
of  the  property  from  the  government  and 
the  mortgage  to  Walker,  and  are  founded 
upon  a  claim  for  the  purchase  money,  and 
are  also  largely  founded  upon  or  evidenced 
by  records,  and  so  much  so  that  Shippen 
was  bound  to  take  notice  of  them,  while 
Shippen's  claims  are  not  founded  upon 
or  evidenced  by  records  at  all,  but  are  se- 
cret, bidden,  and  practically  andiscovera>> 
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ble  equttlpB.    The  Jutlgmeut  of  the  court 
below  win  be  affirmed. 

HoRTON,  C.  J.,  concurs. 

JoBNBTON,  J.  While  I  agree  with  the 
decUion  inad(>  upon  the  flrHt  pulut  in  the 
case,  that  the  affidavit  which  formed  the 
basis  of  jurisdiction  was  not  so  defective 
as  to  render  a  judKnieut  based  thereon  ab- 
solutely void,  i  am  unable  to  agree  with 
the  second  and  third  propoMitluns  that 
have  been  decided,  or  with  the  judgment 
of  afflrniunce  which  haw  been  renilercd.  It 
seems  to  me  that  the  foreclosure  and  pro- 
ceetUnRH  against  Wells  were  a  nullity,  for 
the  reason  that  Welts  had  parted  with  his 
interext  in  the  laud  before  tlie  foreclosure 
proceeding  was  begun,  and  that  Cohn, 
who  had  liefore  that  time  obtained  the  In- 
terest of  Wells,  was  not  made  a  party  to 
the  action.  Wells  entered  the  land  and 
became  the  owner  of  all  except  the  naked 
legal  title,  which,  as  has  been  stated,  re- 
mained In  the  United  States  until  May  4, 
1878,  long  after  the  action  of  foreclosure 
was  ended.  It  is  true  that  Wells  had  au- 
thority to  execute  the  mortgtigf.  to  Walk- 
er, ami  hIho  that  the  mortgage  was  duly 
recorded  befoi*e Wells  transfci'red  his  inter- 
est in  the  land  to  Cohn ;  and  it  is  also  true 
that,  when  Walker  brought  the  action 
against  Wells,  he  wns  the  only  person 
who  by  the  record  appeared  to  have  any 
interest  in  the  land.  Notwithstanding 
this,  I  am  of  opinion  that  the  foreclosure 
proceedings  were  al>solutely  null  and  void, 
for  the  reason  that  the  assignee  of  the 
mortgagor,  the  only  person  who  had  any 
estate  in  the  land,  was  not  made  a 
party.  Wells  sold  the  land  to  Cohn  on 
November  23,  18ii9,  shortly  after  the  mort- 
gage was  executed,  and  thus  Cohn  ac- 
quired tiie  entire  Interest  held  by  Wells 
long  before  the  foreclosure  action  was  be- 
gun. It  wonid  hardly  seem  that  the  own- 
er of  the  equitable  title  could  be  divested 
of  his  interest  by  a  proceeding  to  which  ho 
wns  not  a  party,  and  of  which  he  had  no 
notice.  It  Is  true  that  he  did  not  place  on 
record  the  assignment  which  hnd  l)een 
made  on  the  certificate  of  location,  but  I 
do  not  regard  either  the  certitlcate  or  the 
nsHlgnnient  thereon  as  a  conveyance  or  an 
instrument  affecting  real  estate,  which, 
nnder  the  statutes,  could  have  been  re- 
corded; and  no  record  could  l)e  properly 
made  by  him  until  the  patent  was  ob- 
tained from  the  United  States.  Walker 
acouired  no  estate  in  the  land  by  the  exe- 
cution of  the  mortguge,  and  c«»uld  not 
maintain  ejectment  agtiinst  the  mort- 
gagor, or  any  one  claiming  nnder  him. 
even  after  condition  broken,  until  there 
had  Iteen  a  foreclosure  and  sale  of  the  mort- 
gaged premises.  The  purpose  of  a  fore- 
closure is  to  divest  the  land  of  the  equity 
of  reilomptlon  or  the  right  of  the  holder 
of  the  legal  title;  but  where  the  mort- 
gagor has  transferred  his  Interest  and 
the  equity  of  redemption  to  another,  who 
is  not  a  party  to  the  proceeding,  what  in- 
terest Is  affected  by  such  a  proceeding,  and 
whose  interest  can  be  transferred  l)y  a  sale 
under  such  a  proceeding?    Certainly  the 


Interest  of  one  who  is  not  before  the  court 
is  not  affected;  and  as  the  mortgagor, 
who  was  made  a  party,  had  no  interest, 
there  was  nothing  for  the  jurisdiction  of 
the  court  to  take  hold  upon,  and  therefore 
the  judgment  rendered  is  absolutely  void. 
It  must  be  remembered  that  Wells  bad  no 
personal  notice,  and  therefore  a  personal 
judgment  could  not  be  given  against  him 
for  thedebtsecure<lbythe  mortgage;  and, 
as  he  had  parted  with  all  bis  interest  In 
the  IftHd,  he  was  ueither  a  necessary  nor  a 
proper  party  In  a  foreclosure  proceeding 
where  only  constructive  service  was  had. 
He  was  the  only  party  brought  into 
court,  and  he  had  no  estate  or  interest  to 
be  affected  by  the  proceedings.  The  pat- 
ent to  tlie  land  was  issued  directly  to 
Cohn,  so  that  he  now  holds  the  complete 
legal  title.  The  record  does  not  show  that 
the  sheriff's  deed  to  Walker,  or  the  one 
subse(|uently  niad^  to  Kimball,  were  ever 
placed  on  record,  and  at  this  time  Shippen 
has  a  perfect  title,  so  far  as  the  record 
shows.  While  there  are  some  eqaltiea  on 
the  side  of  the  defendant  in  error,  it  is 
difficult  to  understand  how  there  can  be 
any  validity  in  a  judgment  given  in  a  case 
in  which  there  was  no  defendant  who  had 
any  interest  whatever  In  the  subject-mat- 
ter of  the  suit:  and,  as  was  said  in  Shields 
V.  Miller,  9  Kan.  307,  "the  judgment  can- 
not be  void  and  the  sale  made  under  it 
legal  and  valid.  If  the  judgment  Is  illegal 
and  void,  the  sale  must  also  necessarily  be 
illegal  and  void. "  if  it  is  granted  that  by 
this  proceeding  against  the  mortgagor 
alone,  and  the  sale  made  thereunder,  Kim- 
ball acquired  the  interest  and  was  subro- 
gated to  tlie  rights  of  Walker,  the  mort- 
gagee, still  ne  would  only  have  a  lien 
against  the  premises,  and  could  not  divest 
the  same  of  the  equity  of  redemption  ex- 
cept l>y  t>ringing  Cohn,  or  whoever  owned 
the  same,  into  court  in  some  proper  pro- 
ceeding tor  that  purpos'i.  Hs  could  have 
no  greater  interest  in  the  land  than  was 
held  by  Walker;  and  it  was  ruled  in  an 
early  case  that  a  mortgage  "is  a  mere  se- 
curity, although  in  the  form  of  a  condi- 
tional conveyance,  creating  a  Hen  upon 
the  property,  but  vesting  no  estate  what- 
ever, either  before  or  after  condition 
broken.  It  gives  no  right  of  possession, 
and  does  not  limit  the  mortgagor's  right 
to  control  it,  except  that  the  security 
shall  not  be  impaired.  He  may  sell  it, 
and  the  title  would  pass  by  his  convey- 
ance. 8ubje<-t,  of  course,  to  the  Hen  of  the 
mortgagee."  Chick  v.  Winett8.2  Kan.  391. 
From  these  considerations  1  am  led  to  the 
opinion  that  Cohn  was  not  divested  of  his 
interest  by  the  foreclosure  proceeding, 
and  that  Shippen,  who  holds  under  him, 
has  the  paramount  title  to  the  laud.  As 
sustaining  this  view,  I  cite  Brltton  v. 
Hunt,  9  Kan.  22$;  Lenox  v.  Reed,  12  Kan. 
223;  Richards  v.  Thompson,  43  Kan.  213. 
23  Pac.  Rep.  100.  Curtis  v.  Gooding.  99 
Ind.  45;  Watson  v  Spence,  20  Wend.  260; 
2  Jones,  Mortg.  §§  1.  404-}06.  The  Judg- 
ment of  the  district  court  should  bo  re- 
versed, and  the  cause  remanded,  with  the 
direction  to  enter  judgment  in  favor  of 
the  plaintiff  in  error. 


Digitized  by 


Google 


Kan. ) 

(47  Kan.  «9) 

MuLLAXEY  et  al.  v.  Humes. 

(Supreme  Court  of  Kansas.    Oct.  10, 1891.) 

Case  on  Appkal—  Cektificatb  of  Ofpioiaj.  Ste- 

NOOKAPDBR. 

Where  a  case  is  made  for  the  supreme 
court,  and  such  case  is  settled  aud  signed  by  the 
Jud»fe  of  the  district  court,  aud  attested  by  the 
flcrk  thereof,  aud  attached  to  such  oaao  is  a  paper 
containing  what  purports  to  be  the  evidence  in- 
troduced on  the  trial  In  the  district  court,  and  it 
is  certified  to  be  such  by  the  official  stenographer 
of  the  court,  and  such  evidence  is  not  otherwise 
identified  or  authenticated,  held,  that  it  cannot 
be  considered  as  any  part  of  the  case  made. 
(Syaubxis  by  tfte  Court.) 

Error  from  district  conrt,  Books  coun- 
ty ;  Locis  K.  Pratt.  Judge. 

Action  ol  replevin  by  Oliver  Humes 
HKolnst  R.  W.  Bwan  and  J.  F.  Mullaney. 
Judgment  for  plaintiff.  Defendants  bring 
error,     Affirmed. 

W.  R.  Haw,  for  plaintiffs  In  error.  U. 
C.  Reville,  for  defendant  In  error. 

Valenti.nb,  J.  This  was  an  ordinary 
action  of  replevin  brought  In  the  district 
court  of  RookH  county  by  Oliver  Huincs 
against  R.  W.  Swan  and  J.  F.  Mnllaney  to 
recover  certain  live-stock.  The  <lefendant8 
answered  separately,  each  filing  a  general 
denial,  the  same  attorney  appearing  for 
both.  A  trial  was  had  before  the  court 
withoat  a  jury,  and  the  defendants  de- 
manded that  a  separate  judgment  should 
be  rendered  as  to  each  of  the  defendants; 
but  the  court,  flndlng  upon  the  evidence 
In  favor  of  the  plaintiff  and  against  the 
defendants,  rendered  a  joint  judgment 
against  them  in  the  alternative  for  a  re- 
torn  of  the  property,  or  for  its  value  and 
for  costs;  and  the  defendants  bring  the 
case  to  this  court  for  review.  They  allege 
in  this  court  that  the  court  below  erred 
(1)  In  rendering  jndgmenttor  the  plaintiff 
upon  the  evidence;  (3)  In  not  rendering  a 
separate  judgment  as  to  each  of  tbede- 
f<nidants;  (8)  In  Its  flndlngs  as  to  the 
value  of  the  property;  (4)  aud  in  overrol- 
Ing  the  defendants'  motion  for  anew  trial. 

The  decision  of  every  question  iiresented 
to  this  court  hy  the  defendants  below, 
plaintiffs  in  error,  depends  upon  a  consid- 
eration of  tho  evidence  Introduced  upon 
the  trial  in  ihe  court  below,  and  yet  It 
cannot  be  said  that  we  have  such  evidence 
brtore  ns  In  any  such  form  that  we  can 
consider  the  same.  The  case  Is  brought  to 
this  court  upon  a  "case  made"  for  the  su- 
preme court.  This  case  made  contains 
the  following  statments:  " The  foregoing 
contains  a  true  and  correct  statement  of 
all  the  pleadings,  motions,  orders,  evi- 
dence, findings,  and  proceedings  upon 
which  judgment  was  rendered.  I,  C  .  W. 
Smith,  the  undersigned  attorney  for  the 
plaintiff  in  the  foregoing  suit,  certify  that 
the  foregoing  case  made  was  duly  served 
on  me  tills  25th  day  of  January,  1(<89.  C. 
"W.  Smith,  Attorney  for  Oliver  Humes, 
Plaintiff.  State  of  Kansas,  Rooks  county 
— 88. :  This  is  to  certify  that  the  foregoing 
above  case  made,  and  tho  amendments 
thereto,  have  been  duly  served  in  due 
titne,  and  the  amendments  thereto  duly 
auggiested,  and  the  same  duly  anbmltted 
for  settlement  and  signing  as  required  by 
law,  by  the  parties  to  said  cause;  that 
v.27P.no.l5— 52 
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the  same,  as  above  set  forth,  is  true  and 
correct,  and  contains  a  true  and  correct 
statement  of  all  the  pleadings,  motions, 
orders,  evidence,  flndings,  proceedings, 
and  judgments  had  In  such  cause;  aad  I 
hereby  settle,  allow,  certify,  and  sign  the 
same  as  true  and  correct ;  and  hereliy  or- 
der that  the  clerk  ol  the  district  court  at- 
test the  same  with  the  name  and  seal  of 
said  court,  and  nie  the  same  of  re<'ord,  as 
provided  by  law.  Witness  my  hand  at 
Norton,  Kansas,  this  29th  day  of  March, 
1889.  Locis  K.  Pkatt,  Judge  of  District 
Court.  Attest:  Oeo.  O.  Fahr,  Oerk  of 
the  District  Court,  Rooks  County.  Kan- 
sas. [Seal.]  "  No  evidence  api)ears  In  the 
case  made  preceding  these  statements,  but 
after  these  statements,  aud  after  the  at- 
testation of  the  case  made  by  the  clerk  of 
the  district  court,  Is  a  paper  attached 
containing  about  40  pages  ot  what  pur- 
ports to  be  the  evidence  introduced  on  the 
trial  In  the  district  court,  which  evidence 
Is  certified  to  by  M.  D.  Barstow,  the  offi- 
cial stenographer  of  the  district  court,  as 
follows:  "State  of  Kansas,  Norton  coun- 
ty—s«.:  I  hereby  certify  that  the  forego- 
ing Is  a  true  and  correct  transcript  of  the 
short  hand  notes  taken  by  ine  of  all  the 
evidence  produced  on  the  trial  of  the 
above-entitled  cause,  and  the  same  Is  cor- 
rect, to  the  best  of  m.y  knowledge  and  be- 
lief. M.  D.  Barstow,  Official  Stenographer 
of  the  17tb  Judicial  District  of  Kansas. " 
There  Is  nothing  any  where  else  to  be  found 
to  Identify  this  evidence,  and  without  it 
we  cannot  review  any  of  the  alleged  er- 
rors. It  i»  certainly  no  part  of  the  case 
made.  The  judgment  of  the  court  below 
will  be  afiarmed. 


(47  Knn.  101) 
BcHooL-DisT.  No.  M  etatv.  Qopf  et  al. 

(.Suvreme  Court  of  Kansas.    Oct.  10, 1891.) 

Error  from  district  court,  Crawford  county; 
OBORaE  Chan'dleu,  Judge. 

Action  Dy  William  Oofl  and  Charlotte  H.  Guff 
against  School -District  No.  54,  Crawford  county, 
and  C.  Becli,  John  Pauley,  and  Frederick  Russell, 
for  an  injunction.  Verdict  and  judgment  for 
plaintiffs.      Defendants   bring  error.    AtOrmed. 

John  T.  Vosa,  for  plaintiffs  iu  error.  D.  B. 
Van  Syckle  and  H.  C.  Hoot,  for  defendants  in 
error. 

Per  Cdhiah.  This  was  an  action  brought  In 
the  district  court  of  Crawford  county,  by  Will- 
iam Uoff  and  Charlotte  H.  Ooff,  husband  and 
wife,  against  School-District  No.  &4,  Crawford 
county,  Kan.,  and  C.  Beclt,  John  Pauley,  and 
Frederick  Russell,  the  officers  of  such  school- 
district,  to  perpetually  enjoin  them  Jrom  remov- 
ing a  certain  building  situated  uu  the  homestead 
of  the  plaintiffs  and  their  children,  wbiuh  build- 
ing had  previously  been  occupied  as  a  school- 
house.  A  trial  was  bad  before  the  court  and  a 
jury,  and  the  jury  made  special  flndings  of  fact, 
and  the  court  found  generally  in  favor  of  the 
plaintiffs,  and  against  the  defendants;  and  upon 
the  special  flndings  of  the  jury,  and  the  general 
findings  of  the  court,  the  court  rendered  judgment 
in  favor  of  the  plaintiffs,  and  against  the  defend- 
ants, perpetually  enjoining  the  defendants  from 
removing  said  building;  and  the  defendants,  as 
plaintiffs  in  error,  bring  the  case  to  this  court 
for  review.  Within  the  authority  of  the  decision 
in  the  case  of  MuUaney  v.  Humes,  27  Pac.  Rep. 
817,  (just  decided,)  the  judgment  of  the  court 
below  in  the  present  case  must  be  affirmed,  aa 
none  of  the  evidence,  nor  any  of  the  instructions 
of  the  court  to  the  jury,  are  contained  In  the  case 
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made,  or  presented  to  this  court  Id  any  other 
proper  manner.  It  is  true  that  it  is  claimed  that 
the  petition  below  and  the  findings  are  not  suffi- 
cient to  sustain  the  judgment  rendered ;  but  it  is 
80  clear  ttiat  thoy  are,  that  we  do  not  think  that 
the  queslion  of  their  sufllciency  requires  any 
commeni .  The  judgment  of  the  court  below  will 
be  afBrmed. 

(47  Kan.  13t) 


State  v.  Combs. 

(Supreme  Court  ofKamas.  Oct.  10, 1891.) 
Embezzlement— Ikdictme  NT. 
An  information  for  embezzlement,  under 
section  90  of  the  crimes  act,  cbarf;ed  that:  "One 
A.  It.  Feam  did  intrust  to  'William  Combs  for 
safe  custody  five  hundred  and  thirty  dollars,  cur- 
rent money  of  the  United  States,  of  the  value  of 
$.530,  he  (the  said  William  Combs)  receiving  and 
accepting  the  same  as  the  bailee  of  said  A.  M. 
Fearn.  That  said  five  hundred  and  thirty  dollars 
consisted  of  United  States  national  bills,  com- 
monly called  'greenbacks,'  and  national  bank 
bills,  silver  certificates,  and  gold  certificates. 
The  denominations  and  names  of  each  are  un- 
known to  said  A.  U.  Feam,  the  prosecuting  wit- 
ness, or  your  informant,  but  they  all  pass  as 
current  money  of  the  United  States,  and  all  were 
of  the  value  of  five  hundred  and  thirty  dollars. 
That  after  the  said  William  Combs  received  said 
current  money,  aa  aforesaid,  as  such  bailee,  and 
on  said  10th  day  of  March,  A.  D.  1891,  at  the 
county  of  Harvey,  in  the  state  of  Kansas,  did 
then  and  there  unlawfully  and  feloniously  em- 
bezzle and  convert  to  his  own  use,  and  make  way 
with  and  secrete,  said  five  hundred  and  thirty 
dollars,  current  money  of  the  United  States,  and 
of  the  value  of  five  hundred  and  thirty  dollars, 
belonging  to  and  being  then  and  there  the  money 
and  proiierty  of  said  A.  M.  Feam,  without  the 
authority,  knowledge,  or  consent  of  said  A.  If. 
Feam ;  and  then  and  there,  in  the  manner  afore- 
said, the  said  money,  the  property  of  said  A.  M. 
Feam,  did  unlawfullyand  feloniously  steal,  take, 
and  carry  away. "  Upon  a  motion  in  arrest  of 
judgment,  it  was  objected  that  the  information 
did  not  specify  the  nature  of  the  bailment,  that 
it  did  not  contain  an  allegation  of  intent,  and 
that  it  did  not  describe  the  money  alleged  to 
have  been  embezzled  with  a  reasonable  degree  of 
certainty.  Meld,  that  the  information  is  not  fa- 
tally defective  upon  any  of  the  grounds  men- 
tioned, and  that  its  allegations  are  sufficient  to 
resist  objections  which  were  not  made  until  after 
trial  and  verdict. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  .  arvey 
county;  L.  Hour,  Judgre. 

Prosecution  against  William  Combs  for 
embezzlement.  Verdict  of  guilty,  and 
JudKment  thereon.  Defendant  appeals. 
Affirmed. 

J.  Ji.  Crouch  and  Mndden  Bros.,  for  ap- 
pellant. J.  N.  Ives,  .-Vtty.  Gen.,  and  C.  S. 
Bowman,  for  the  State. 

Johnston,  J.  This  was  a  prosecution 
tor  embezzlement  under  section  90  of  the 
crimes  act.  The  defendant  was  convicted, 
and  the  judgment  of  the  court  was  that 
he  should  be  confined  at  hard  labor  for  a 
term  of  two  years  In  the  state  peniten- 
tiary. The  information  nnder  which  he 
was  convicted  charged  as  follows:  "That 
on  the  tenth  day  of  March,  A.  D.  ISUl,  in 
said  county  of  Harrey  and  state  of  Kan- 
sas, one  A.  M.  Feam  did  Intrust  to  Will- 
iam Combs  for  safe  custody  fire  hundred 
and  thirty  dollars,  current  nionc.v  of  the 
United  States,  of  the  value  of  f.~>30,  he 
(the  said  William  Combs)  receirlng  and 
accepting  the  same  as  the  bailee  of  said 
A.  M.  Feam.    That  said  five  hundred  and 


thirty  dollars  consisted  of  United  States 
national  bills,  commonly  called  'green- 
backs,' and  national  bank  bills,  silver  cer- 
tificates, and  gold  certificates.  The  de- 
nominations and  names  of  each  are  un- 
known to  said  A.  M.  Fearn,  the  prosecu- 
ting witness,  or  your  informant,  but  they 
all  pass  as  current  money  of  the  United 
States,  and  all  were  of  the  value  of  fire 
hundred  and  thirty  dollars.  That  after 
the  said  William  Combs  received  said  cur- 
rent rooneT,  as  aforesaid,  as  such  bailee, 
and  on  said  tenth  day  of  March,  A.  D. 
1891,  at  the  county  of  Harvey,  in  the  state 
of  Kansas,  did  then  and  there  unlawfully 
and  feloniously  embezzle  and  convert  to 
his  own  use,  and  make  way  with  and  se- 
crete, said  five  hundred  and  thirty  dol- 
lars, current  money  of  the  United  States, 
and  of  the  value  of  five  hundred  and 
thirty  dollars,  belonging  to  and  being  then 
and  there  the  money  and  property  of  said 
A.  M.  Fearn,  without  the  authority, 
knowledge,  or  consent  of  said  A.  M. 
Feam ;  and  then  and  there,  in  the  manner 
aforesaid,  the  said  money,  the  property  of 
the  said  A.  M.  Fearn.  did  unlawfully  and 
feloniously  steal,  take,  and  carry  away, 
contrary  to  the  form  of  the  statute  in 
such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state 
of  Kansas.  "  After  the  verdict,  the  defend- 
ant moved  to  aiTest  the  Judgment  upon 
the  ground  that  the  facts  stated  in  the  in- 
formation did  not  constitute  a  public 
offense.  This  motion  was  denied,  but  the 
defendant  still  insisl.t  that  the  Informa- 
tion was  fatally  defective,  and  on  that 
ground  he  asks  a  reversal.  Three  objec- 
tions are  urged  against  the  Information: 
(1)  That  It  does  not  specify  the  nature  of 
the  bailment;  (2)  that  it  contains  no  al- 
legation of  intent;  and  (3)  that  it  does 
not  describe  the  money  alleged  to  have 
been  embezzled  with  a  reasonable  degree 
of  certainty. 

It  Is  tu  be  observed  that  the  sufficiency 
of  the  information  was  not  raised  by  a 
motion  to  quash,  nor  until  after  trial  and 
verdict,  when  the  motion  in  arrest  of 
judgment  was  interposed.  "It  was  then 
too  late  to  avail  himself  of  technical  error 
in  form  or  mere  imperfection  in  the  state- 
ment of  the  complaint.  Defects  In  a  crim- 
inal pleading  which  might  be  held  bad  on 
a  motion  to  quash,  if  one  was  made,  are 
not  always  sufficient  after  a  verdict  of 
guilty  to  arrest  a  judgment."  City  of 
Kingman  v.  Berry,  40  Kan.  625,  20  Pac. 
Rep.  527;  State  v.  Knowles,  34  Kan.  393  ;i 
State  v.  Ratner,  44  Kan,  429,  2'1  Pac.  Rep. 
953.  Although  the  charge  does  not  fully 
state  the  facts  and  circumstances  of  the 
bailment,  it  fairly  indicates  the  character 
of  the  same.  It  shows  who  placed  the 
money  in  his  hands,  thepurpose  for  which 
it  w^as  Intrusted  to  him,  and  wherein  he 
has  failed  to  carry  out  the  trust.  Itfatrly 
states  that  the  money  was  intrusted  to 
him  by  Fearn  for  safe  custody,  but  that, 
instead  of  safely  keeping  the  money,  he 
embezzled  and  converted  the  same  to  his 
own  use,  and  did  feloniously  steal  and 
carry  it  awav.  We  are  referred  to  State 
V.  Griffith,  46  Kan.   142,  25  Pac.   Rep.  616, 
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as  HaBtainlng  the  objection  to  this  infor- 
mation. The  sufficiency  of  the  iufonnn- 
tion  In  that  caae,  however,  waa  raised 
early  In  the  prosecution  by  a  motion  to 
quash,  and,  unlike  the  cbarp:e  in  the  pres- 
ent rase,  the  information  tliere  failed  tu 
alleg;e  the  name  of  the  person  from  whom 
the  property  was  received,  the  purpose  for 
which  it  was  placed  in  defendant's  hnnds, 
or  the  conditions  upon  which  he  was  ex- 
I)ected  to  hold,  dispose  of,  or  return  it.  It 
was  there  decided  that  the  defendant  was 
entitled  to  be  informed  of  the  object  of  the 
trust,  as  claimed  by  the  prosecution,  and 
wherein  he  had  failed  to  conform  to  that 
object.  That  has  been  eufflclently  done  in 
the  charge  under  coneideration  to  resist  a 
motion  in  arrest  of  judgment. 

The  second  objection — that  the  informa- 
tion contains  no  allefratlon  of  intent^an- 
not  be  sustained.  The  charge  as  stated 
Includes  the  evil  intent  of  wrongfully  ap- 
propriated money  intrusted  to  him  by 
Feam  for  a  ppeclflc  purpose  to  his  own 
use,  and  sufhciently  characterizes  the  in- 
tent with  which  the  offense  was  commit- 
ted. State  V.  Smith,  38  Kan.  194, 16  Pac. 
Kep.  2t>4.  It  was  hardly  necessary  to  al- 
lege that  the  money  was  embetzlcd  and 
converted  with  the  Intention  to  erabezile 
and  convert  the  same.  It  is  difficult  to 
conceive  how  he  could  have  honestly  and 
innocently  embezzled  and  stolon  the  mon- 
ey intrusted  to  him. 

The  last  objection  is  that  the  money  is 
not  described  with  sufficient  certainty.  It 
is  described  us  "f530,cari-ent  money  of  the 
United  States,  of  the  value  of  »5a0,  •  •  • 
connisiing  of  United  States  national  bills, 
cooimonly  called  'greenbacks,'  and  na- 
tiona!  bank  bills,  silver  certificates,  and 
gold  certificates."  This  description  is 
coupled  with  an  niieeation  of  inability  to 
give  the  denomination  and  number  of 
each,  or  a  better  description  of  the  money 
Hmbexzled  and  stolen.  With  this  excuse 
for  the  failure  to  give  a  more  definite  de- 
scription, the  information  cannot  be  held 
fatally  defective,  and  especially  when  the 
objection  Is  not  made  until  after  a  verdict 
has  been  returned.  State  v.  Henry.  24 
Kan.  4.57;  State  v.  McAnulty,  28  Kan.  533; 
State  V.  Tilney,  38  Kan.  714. 17  Pac.  Rep. 
606.  The  iud(;meut  of  the  district  court 
will  be  aihrnied.  All  the  justices  concur- 
ring. 


(47  Kan.  308) 

McNcLTv  et  al.  v.  McNui^ty. 

(Supreme  Corirt  of  Kansas.  Oct.  10. 1891.) 
Deed  —  Ratipicatios  op  Invalid  Delivery — 
Findings. 
Whore  the  grantee  has  surrcptitiouslv  ob- 
tained pcsscssion  of  a  deed  duly  acknowledpecl, 
but  never  lawfully  delivered,  such  possession 
and  invalid  delivery  may  be  ratified  by  the  sub- 
bequent  acts  of  the  grantor,  which  show  a  clear 
recoRultion  and  acquiescence  in  the  grantee's  ti- 
tle to  the  land  conveyed  by  such  deed.  Held, 
that  the  evidence  and  special  findings  of  fact  in 
this  case  show  that  the  grantor  ratified  the  act 
of  the  grantee  in  taking  into  his  possession  the 
deed  or  June  80,  1876,  and  that  the  cont:lusion  of 
law,  as  found  by  the  district  court,  that  the 
grantor  did  not  ratify  such  possession,  is  not  war- 
ranted by  the  evidence  and  the  special  findings 
of  fact. 

(Sviiufriu  J>V  Chreen,  C.) 


Commissioners'  decision.  Error  from 
district  court,  Osage  county:  R.  B.  Spill- 
man,  Judge. 

Action  by  John  W.  McNulty  against  Jo- 
seph McXulty  and  Bridget  McNulty, to  set 
aside  a  deed.  Verdict  and  judgment  for 
plaintiff.  Defendants  bring  error.  Re- 
versed. 

A.  Smith  I>ev-eooey,  for  plaintiffs  in  error. 
R.  C.  Hetxer  and  I.  Farley,  for  defendant 
in  error. 

Gkekn,0.  Christoplier  McXulty,  a  bach- 
elor, owned  the  W.  %  *)f  the  N.  \V.  )j[  of  sec- 
tion 25,  in  township  18.  in  range  16,  in 
Osage  county.  On  I  he  6th  day  of  Septem- 
ber, 1872,  he  conveyed  this  land  to  his 
brother  JohnW.  McNulty.  for  the  sum  of 
f50<l,  and  the  grantee  was  placed  In  pos- 
sesxion  of  the  premises,  and  exercised  acts 
of  ownership  over  the  same.  It  seems 
there  were  three  brothers  then  living,— 
John  AV.,  the  defendant  in  error  In  this 
case,  Christopher,  the  grantor  in  the  deed 
named,  and  Joseph,  one  of  the  plaintiffs 
In  error.  On  the  30th  day  of  June,  1876, 
John  W.  McNulty  and  wife  made  a  deed 
to  the  land  in  controversy  to  Christopher 
McNulty,  for  the  sum  of  faOO,  which  sum, 
it  was  claimed,  was  never  paid.  The 
grantor  placed  the  deed  in  a  bureau  draw- 
er in  his  own  home,  among  his  private 
papers,  from  which  place  it  was  taken  sev- 
eral yeare  afterwards  by  the  grantee,  and 
on  the  'i'lA  day  of  August,  18^4,  by  him 
placed  upon  recoi-d,  without  the  knowl- 
edge or  consent  of  the  grantor.  This  ac- 
tion was  lirought  on  the  1.5th  day  of  De- 
cember, 1887.  by  John  VV.  McNulty.  to  set 
aside  this  deed  executed  by  hira  and  his 
wife  to  Christopher  McNulty,  which  he  in- 
sists was  never  delivered,  and  a  deed  sub- 
sequently executed  by  Christopher  to  his 
brother  Joseph,  conveying  the  ^anie  land. 
The  case  was  submitted  to  the  court, 
and  the  following  special  findings  of  fact 
and  conclusions  of  law  were  made: 

"Special  findings  by  the  court;  (1) 
That  this  action  was  Instituted  by  John 
VV.  McNulty,  plaintiff  herein,  against  the 
said  defendants  herein,  Joseph  McNulty 
and  wife,  on  the  15th  day  of  December, 
A.  1).  1S87,  in  said  court.  (2)  That  said 
plaintiff  and  said  defendant  Joseph  Mc- 
Nulty are  brothers;  the  former  being  a 
resident,  with  his  family,  of  Osagecounty, 
Kan.,  and  the  latter  being  a  resident  of 
Johnson  county,  Kan.,  and  is  the  head  of 
H  fandly.  (3)  That  one  Christopher  or 
'  Clirls '  McNulty  died  in  Johnson  county, 
Kan-,  on  June  6,  A.  D.  1887,  of  consump- 
tion, at  the  residence  of  the  said  Joseph 
McNulty,  who, as  well  as  tiie  plaintiff,  was 
a  brother  of  said  decedent.  The  said  de- 
ceased never  having  been  married,  he  made 
his  home,  from  tiie  year  1871  to  date  of  his 
death,  alternately  with  his  said  brothers, 
John  VV.  and  Joseph,  except  when  he  was 
absent  in  California.  (4»  Prior  to  Septem- 
ber 6,  1872,  said  Chris  McNulty  was  the 
owner  in  fee  of  the  west  half  (3^)  of  the 
north-east  quarter  (J^)  of  section  twenty- 
five,  (25,)  township  eighteen.  (18,)  range 
sixteen,  (IG,)  in  Osage  county,  Kan.,  and 
that  on  that  day  he  executed  and  deliv- 
ered to  plaintiff.  John  W.  McNulty.  a  war- 
ranty deed  tor  said  land,  which  deed  was 
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duly  recorded  on  the  20th  of  September, 
1872.  Said  deed  contained  a  recital  of  a 
crnaideration  of  five  hundred  dollars,  and 
other  than  said  recital  there  is  no  evidence 
of  any  consideration  passing  from  said 
John  W.  McNulty  to  said  Chris  McNulty 
for  said  land.  (5)  That  In  1872,  and  for 
several  years  prior  to  that  year,  the  said 
Cbris  McNiiUy  was  engaged  in  business  nt 
Olathe,  Kan.,  in  company  with  one  Charles 
Wagoner,  and  that,  at  the  time  said  con- 
veyance was  made  by  said  Chris  McNulty 
to  said  John  W.  McNulty, the  creditors  of 
Bald  Arm  of  McNulty  &  Wagoner  were 
pressing  them  for  the  payment  of  their 
debts,  and  that  said  conveyance  was  made 
by  said  Chris  McNnlty  for  the  purpose  of 
putting  said  land  beyond  the  reach  of  the 
creditors  of  said  Arm.  (6)  Immediately  aft- 
er the  execution  of  said  deed  to  him,  said 
John  W.  McNulty  took  possession  of  said 
land,  and  continued  in  the  poBsession 
thereof,  and  In  the  full  enjoyment  of  all 
rente  and  profits  thereof,  up  to  and  In- 
cluding the  year  1881,  and  paid  the  taxes 
thereon  from  1873  up  to  1883,  both  years 
Inclusive,  and  the  first  half  of  the  taxes 
of  1884.  (7)  That  on  the  30th  day  of  June, 
1876,  said  John  McNulty,  his  wife  joining 
with  him.  In  the  presence  of  said  Chris  Mc- 
Nulty, executed  a  warranty  deed  reciting 
a  consideration  of  five  hundred  dollars, 
conveying  said  land  to  said  Chris  McNul- 
ty, which  deed  the  said  John  W.  McNulty, 
after  the  same  was  executed,  retained  in 
his  own  possession,  and  said  deed  was 
ne?er  at  any  time  delivered  by  said  John 
W.  McNulty,  or  by  any  one  for  him,  or  by 
his  authority,  to  any  one  acting  for  him, 
and  the  said  John  W.  McNulty  never  in- 
tended to  deliver  said  deed  to  the  said 
Chris  McNulty  until  the  latter  should  pay 
to  the  former  the  consideration  named 
In  said  deed.  (8)  That  in  the  fall  of  1883 
said  Chris  McNulty,  who  had  been  for  sev- 
eral years  in  California,  returned  to  Kan- 
sas, and  spent  the  remainder  of  that  year, 
and  a  portion  of  1884,  at  said  John  Mc- 
Nulty's;  and,  while  living  there,  without 
the  knowledge  or  consent  of  said  John 
McNulty,  he  took  said  deed  from  among 
the  private  papers  of  the  said  John  \V.  Mc- 
Nulty, and,  without  any  authority  from 
hini,  on  the  22d  day  of  August,  18S4,  filed 
it  lor  record  in  the  olflce  of  the  register  of 
deeds  of  Osage  county,  state  of  Kansas, 
and  said  John  W.  McNulty  had  no  knowl- 
edge that  said  deed  had  comelnto  the  pos- 
session of  said  Chris  McNulty  until  several 
weeks  after  it  was  recorded,  and  then 
only  by  learning  that  it  had  been  recorded. 
(9)  That  Chris  McNulty  himself,  with  the 
full  knowledee  of  the  said  John  W.  McNul- 
ty. and  without  objection  on  his  part, 
rented  said  land  for  the  year  188.")  to  John 
McNulty,  son  of  said  John  W.,  who  was 
living  with  his  father,  and  took  in  pay- 
ment of  the  rent  a  note  from  said  John 
McNulty  for  one  hundred  and  forty  dollars, 
and  afterwards,  upon  leaving  for  Califor- 
nia, he  left  Said  note  with  the  said  John 
W.  McNulty,  as  his  agent,  to  collect  the 
same,  and  said  John  W.  McNulty  did  col- 
lect said  note,  and  out  of  the  proceeds 
thereof  paid  the  taxes  on  said  land  for  the 
'ast  half  of  1884,  and  tlie  first  half  of  1885, 
in  the  name  of  said  Chrta  McNulty,  and 


sent  the  balance  to  said  Chris  McNulty  to 
California.  (10)  That  in  the  year  1885  the 
said  Chris  McNulty  put  the  agency  of  said 
lauds,  for  the  leasing  thereof  and  collect- 
ing of  rent  for  the  year  1885,  in  the  hands 
of  one  Peter  Chevalier,  with  the  knowl- 
edge and  consent  of  said  John  W.  McNul- 
ty; but  no  rents  were  collected  for  that 
year  by  the  said  Chris  McNulty  or  bis 
agent;  the  tenant  to  whom  said  Chevalier 
rented  said  land  having  appropriated  the 
crops,  and  paid   no  rent  to  any  person. 

(11)  That  In  the  year  1887  the  snid  John 
W.  McNulty  rented  said  land  as  hto  own 
to  his  son  Chris  for  one-third  of  the  crop, 
and  that  part  of  the  rent  share  of  the 
crops  raised  by  said  defendant  was  by 
him  delivered  to  hla  father,  and  a  part  of 
said  rent  share  was  delivered  by  said  ten- 
ant, with  the  knowledge  of  gaid  John  W. 
McNulty,  to  defendant  Joseph   McNulty. 

(12)  That  In  the  spring  of  1887  said  Chris 
McNulty  returned  from  California,  and  on 
the  25th  day  of  March,  1887.  he  executed 
and  delivered  to  said  Joseph  McNulty  a 
warranty  deed  for  said  land.  In  which 
there  is  i-ecited  a  consideration  of  f800, 
which  deed  was  duly  recorded  on  the  29th 
day  of  March,  1887.  The  consideration 
was  paid  by  said  Joseph  McNulty  tor 
said  land,  and  at  the  time  said  deed  was 
delivered  to  him  by  said  Chris  McNulty  be 
knew  that  said  John  W.  McNulty  had 
neverdelivercdsaiddeedof  June  30, 1876,  un- 
to the  said  Chris  McNulty,  and  also  knew 
how  the  latter  had  obtained  possession  of 
said  deed.  Said  Joseph  McNulty  paid  the 
last  half  of  the  taxes  of  1885  ou  said  land, 
and  also  the  taxes  for  1S86  and  1887.  (13) 
When  said  Chris  McNulty  returned  from 
California  In  the  spring  of  1887,  he  held  a 
note  for  one  thousand  dollars,  dated  April 
29,  1884,  executed  to  him  by  said  John  W. 
McNulty;  and  some  time  after  bis  return, 
and  a  short  time  before  his  death,  John 
W.  McNulty  visited  him  at  the  residence 
of  said  Joseph  McNulty,  and  while  there 
the  said  Chris  McNulty  surrendered  and 
gave  up  the  said  note  to  said  John  W. 
McNulty.  (14)  That  at  a  period  between 
the  date  of  the  deed  from  John  W.  McNul- 
ty, and  wife  to  Chris  McNnlty,  for  the 
lands  In  controversy,  and  the  date  of  ac- 
quiring possession  of  said  deed  by  Chris 
McNulty,  the  said  John  W.  McNulty  gave 
a  mortgage  upon  said  lands  and  tenements 
for  the  sum  of  $400,  which  said  mortgage 
hath  not  been  paid,  nor  hath  any  portion 
thereof  been  paid;  and  that  said  mort- 
gage was  so  given  without  the  consent  or 
knowledge  of  said  Chris  McNnlty  at  the 
time  it  was  given." 

"Conclusions  of  Law:  (1)  That  by  the 
deed  of  September  5, 1872,  so  far  as  the 
parties  to  this  case  are  concerned,  John 
W.  McNulty,  the  plaintiff,  acquired  a  per- 
fect legal  title  to  the  lands  in  controversy 
in  this  action.  ('J)  That  said  John  W, 
McNult3'  was  not  divested  of  the  title  so 
acquired  by  the  deed  of  June  30, 1876,  nor 
by  the  record  of  said  deed.  (3)  That  said 
John  W.  McNulty  did  not  ratify  the  act  of 
said  Chris  McNulty  in  taking  into  his  pos- 
session and  causing  to  be  recorded  the 
deed  of  June  30, 1876.  (4)  That  the  deed 
of  June  30,  1876,  from  John  W.  McNulty  to 
Chris  McNulty,  and  the  deed  of  March  28, 
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1887,  from  Chris  McNulty  to  Joseph  Mc- 
Kulty,  the  defenOunt,  are  null  and  void, 
and  the  plaintiff  is  entitled  to  have  them 
BO  declared  by  decree  in  this  action.  15) 
Thar  the  plalntlfl  is  entitled  to  recover  his 
costs  in  this  action." 

The  vital  questlou  presented  In  this  case 
Is  whether  the  defendant  in  error  ratified 
the  act  of  his  brother  Christopher  McNul- 
ty In  Burreptltionsly  talcing  the  deed,  exe- 
cuted on  the  30th  day  of  .1  nne,  1876,  from 
the  bureau  dravcer.  where  the  grantor  had 
placed  It,  and  delivering  the  same  to  the 
register  of  deeds  of  Osage  county  for  rec- 
ord.  on  the  22d  day  of  August,  1881.  It  is 
evident  from  the  testimony  and  the  find- 
ings of  the  trial  court  that  there  \ras  no 
delivery  of  the  deed  by  the  grantor.  The 
delivery  of  a  deed  being  an  essential  req- 
uisite to  effectually  pass  the  title  to  real 
estate,  the  title  to  ttie  land  in  controversy 
must  have  continued  In  the  defendant  in 
error,  unless  there  was  a  subsequent  rati- 
fication by  him  of  the  act  of  bis  brother  in 
taking  the  deed  without  his  knowledge. 
While  a  deed  thus  obtained  is  void,  and 
possesses  no  greater  validity  than  It 
would  have  if  forged,  still  It  may  be  rati- 
fied by  the  grantor  after  be  has  lull  knowl- 
edge of  all  the  facts,  by  any  words  and 
acts  of  bis  which  show^  a  clear  intention 
on  his  part  that  the  deed  should  be  re- 
garded as  properly  delivered,  and  that 
the  same  conveyed  the  title  to  the  proper- 
ty. Tucker  v.  Allen,  16  Kan.  312.  The 
district  court  found,  as  a  conclusion  of 
law,  that  John  W.  McXulty  did  not  ratify 
that  act  of  his  brother  in  taking  Into  his 
possession,  and  causing  to  he  recorded, 
the  deed  of  June  80, 1876.  The  correctness 
of  this  conclusion  of  law  is  challenged  by 
the  plaintiffs  In  error,  whocontend  that  it 
is  not  wan-anted  by  the  evidence  and  the 
special  findings  of  fact.  We  have  carefully 
examine'l  tlie  facts  bearing  upon  the  ques- 
tion of  ratification  by  the  plaintiff  below. 
It  must  be  remembered  that  the  trans- 
action was  between  brothers,  and  there 
were  some  irreconcilable  statements  made 
by  each  one  of  them;  but  the  following 
undisputed  facts  may  be  gathered  from 
all  of  the  evidence:  The  plaintiff  below 
learned  In  a  few  weeks  after  his  brother 
Christopher  took  the  deed  that  It  had 
been  placed  upon  record.  The  matter  was 
afterwards  talked  over  between  him  and 
his  brother  Joseph,  and  It  was  known  by 
each  how  the  deed  was  obtained.  The 
next  year  after  the  deed  had  been  ob- 
tained, the  laud  was  rented  to  a  son  of 
the  plaintiff  below,  and  a  note  for  $140  for 
the  rent  giver:,  payable  to  the  grantee, 
Christopher  McNulty;  and  this  note  was 
delivered  to  the  grantor  for  collection, 
and  was  by  him  collecte<l,  and  a  portion 
*  of  the  amount  was  used  in  paying  the 
taxes,  iu  the  name  of  the  grantee,  and  the 
balance  was  remitted  to  him  In  California 
by  his  brother.  In  the  year  18S6  the  land 
was  rented,  with  the  knowledge  of  the 
grantor,  to  a  German,  by  an  agent  of  the 
grantee.  The  plaintiff  below  acknowl- 
edged that  his  bixither  Cliristopher  took 
the  agency  of  this  land  from  him,  and 
rented  it  to  some  one  else  for  this  year. 
One  witness,  who  appears  not  to  be  re* 
lated  to  the  parties,  testified  that  he  rent- 


ed the  farm  in  1887,  for  the  year  1888;  that 
he  saw  that  some  one  had  taken  posses- 
sion of  the  place  in  the  early  part  of  March 
of  the  latter  year;  that  he  went  around, 
and  saw  John  W.  McNulty,  who  Informed 
him  that  his  son  was  going  to  farm  the 
place,  and,  when  informed  that  be  had 
rented  the  place  from  Joseph  McNult.v, 
John  W.  McNulty  replied  that  be  had  per- 
mission from  his  brother  Christopher  the 
year  previous  to  rent  the  place,  and  had 
rented  it  to  his  son  for  one  year,  with 
permission  to  have  It  as  long  as  he  want- 
ed, and.  if  he  did  not  get  written  notice 
from  Joseph,  be  was  going  to  hold  over. 
Subsequently,  John  W.  McNulty  stated  to 
him  that  his  son  Christopher  was  going 
to  hold  the  place;  that  Christoplier's 
third  was  as  good  as  that  of  the  witness 
to  Joseph;  that,  it  a  notice  bad  been  giv- 
en, be  would  bare  given  it  up.  It  appears 
that  John  W.  visited  his  brother  Chris- 
topher In  1887  ashort  time  before  his  death, 
and  was  presented  with  a  note  of  91.000, 
and  was  informed  by  Joseph  that  Chris- 
topher had  deeded  him  the  laud  in  contro- 
versy;  and  to  this  John  W.  made  no  ob- 
jection. The  plaintiff  in  error  paid  the 
last  half  of  the  taxes  for  1886  and  the 
taxes  for  1886  and  1887. 

Upon  this  evidence  the  district  court 
made  the  special  findings  of  facts,  supra. 
Asaconclusifmof  law,  thecourttonnd that 
John  W.  McNulty  did  not  ratify  the  act  of 
his  brother  in  taking  into  his  possession, 
and  causing  to  be  recorded,  the  deed  of 
June  30,  1876.  In  this  we  think  the  court 
erred.  There  was.  In  our  Judgment,  such 
a  state  of  tacts  as  showed  a  ratification. 
The  c<rart  found  that  Christopher  McNul- 
ty. with  the  knowledge  of  his  brother 
John  W..  and  without  objection  upon  his 
part,  rented  the  land  in  controversy  for 
the  year  1885,  and  took  a  note  for  f  140, 
which  he  left  with  his  brother,  who  after- 
wards collected  the  note,  and  accounted 
to  his  brother  for  the  proceeds.  The  evi- 
dence upon  which  this  findl!^g  is  based  indi- 
cates, to  our  minds,  that  ihere  was  a  rec- 
ognition upon  the  part  of  John  W.  McNul- 
ty of  his  brother's  right  to  the  land.  He 
received  the  rents  for  his  brother,  and 
thus  recognized  his  title,  which  could  only 
come  through  the  delivery  of  the  deed  of 
.Tune  30,  1876.  Having  once  acknowledged 
and  recognized  the  title  of  his  brother,  we 
do  not  think  he  could  afterwards  be  heard 
to  say  that  his  conduct  and  statements 
were  the  result  of  a  doubt  in  his  mind  as 
to  his  legal  rights.  The  grantor  cannot 
recognize  the  possession  of  a  deed  as  valid 
for  some  purposes,  and  then  disclaim  It 
as  being  nugatory  for  all  others.  Cotton 
V.  (iregory,  10  Neb.  125,  4  N.  W.  Rep.  939. 
John  W.  knew  that  his  brother  had  ob- 
tained possession  of  the  deed,  and  placed 
it  upon  record,  and  for  three  years  there- 
after he  recognized  bis  brother's  title  to 
the  land.  It  has  become  an  axiomatic 
rule  of  law,  which  requires  no  argumenta- 
tive demonstration  or  authority  to  sup- 
port it,  that  that  to  which  a  person  as- 
sents is  not  esteemed  in  law  an  injury. 
We  think  It  clear,  from  the  evidence,  that 
there  was  no  delivery  of  the  deed  of  June 
30, 1876,  in  the  first  instance;  but  we  base 
our  decision  upon,  ttae  fundamental  trutd 
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that  a  delivery  may  be  made  good  by  a 
subsequent  aHBent,  though  orI(<lnally  In- 
valid for  the  want  of  It,  upon  the  well-set- 
tled principle  that  a  subsequent  ratifica- 
tion may  have  a  retrospective  effect.  3 
Washb.  Real  Prop.  305;  Holbrook  v. 
Chamberlln,  116  Mass.  155. 

While  it  is  true  that  where  possession 
has  been  obtained  surreptitiously  of  a 
deed  which  has  never  been  delivered  it  re- 
quires an  express  ratifir-ntion,  or,  at  least, 
an  acquiescence,  after  IjnowledKe  of  all 
the  facts  of  such  a  character  as  would  cre- 
ate a  presumption  of  an  express  ratifica- 
tion, to  art  ve  force  and  effect  to  the  deed, 
(I  Devi.  Deeds,  §  268,)  still,  we  are  of  the 
opinion  that  the  evidence  before  the  dis- 
trict court  Indicated  such  a  ratification 
and  acquiescence  upon  the  part  of  the 
plaintiff  below  as  to  bind  him,  and  tu 
show  that  he  recoRnlzed  his  brother's  ti- 
tle after  he  bad  full  knowledge  of  all  the 
facts. 

We  think  the  second  and  third  conclu- 
sions of  law  were  not  authorized  by  the 
evidence,  or  supported  by  the  special  find- 
ing of  fact,  and  therefore  recommend  a  re- 
versal of  the  judgment,  and  that  anew 
trial  be  Krauted. 

Prr  Curiam.  It  is  so  ordered;  all  the 
justices  concurring. 


(47  Kan.  lOS) 

Hopkins  v.  Hopkins. 

(Supreme  Court  of  Kansas.    Oct.  10, 1891.) 

Appxal— Rbcobd — EviDE.NCE— Settiso  Aside  De- 
fault. 

1.  Evidence  purporting  to  have  been  f^ven 
on  the  trial  of  a  case,  and  cei-tilied  to  by  the  offi- 
cial stenographer  and  by  the  clerk  of  tho  district 
court  to  he  true  and  correct,  and  attadied  to  a 
transcript  brought  to  the  supremo  court,  forms 
no  part  of  the  record,  and  cannot  be  considered 
unless  it  Is  preserved  either  by  a  bill  of  excep- 
tions or  case  made. 

2.  The  setting  aside  of  defaults  and  permit- 
ting pleadings  to  be  tiled  out  of  time  is  largely 
discretionary  with  tho  trial  court,  and  its  rul- 
ings thereon  will  not  be  disturbed  unless  there  is 
a  clear  abuse  of  discretion. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Alien  county; 
L.  Stilwell,  J  udge. 

Action  by  Emallne  Hopkins  against  S. 
D.  Hopkins.  Judgment  for  plaintiff.  De- 
fendant brings  error.     Affirmed. 

Knight  i&  Foust,  for  plaintiff  in  error. 
Benton  &  Hcott,  for  defendant  in  error, 

Johnston,  J.  In  this  action  Emallne 
Hopkins  obtained  a  Judgment  against  H. 
D.  Hopkins  for  9700,  which  Judgment  was 
declared  a  lien  against  certain  real  estate, 
the  legal  title  of  which  was  In  S.  D.  Hop- 
kins. He  complains,  and  his  proceeding 
in  this  court  is  based  on  a  transcript  of 
the  record.  The  errors  assigned  are  main- 
ly those  arising  only  upon  the  evidence 
and  the  rulings  duriug  the  trial.  Al- 
though what  purports  to  be  the  evidence 
Is  attached  to  the  petition  In  error,  and 
certified  to  by  the  official  stenographer 
an<l  the  clerk  of  the  district  court  as  being 
full  and  correct.  It  is  not  preserved  either 
by  a  bill  of  exceptions  or  a  case  made. 
For  this  reason,  neither  the  evidence  nor 


the  proceedings  of  the  trial  which  form  no 
part  of  the  record  can  be  considered. 

It  Is  urgeil  that  the  court  erred  in  per- 
mitting plaintiff  below  to  file  a  reply  out 
of  time.  It  appears  a  reply  was  filed  a 
few  days  beyond  the  time  allowed  by  the 
Code,  and  the  court  on  application  struck 
the  reply  from  the  files,  but  at  once  set 
aside  the  default  and  authorined  the  filing 
of  another  reply  instanter.  The  trial  did 
not  occur,  h(jwever,  until  about  one  year 
after  tlie  setting  aside  of  the  default  and 
the  filing  of  the  reply,  and  hence  the  plain- 
tiff in  error  could  not  have  suffered  any 
prejudice  by  the  ruling.  The  matter  of 
setting  aside  defaults  and  permitting 
pleadings  to  be  filed  out  of  time  largely 
rests  on  the  discretion  of  the  trial  court, 
and  its  rulings  thereon  will  not  be  dis- 
turbed unless  there  is  a  clear  abuse  of  dis- 
cretion. Spratly  v.  Insurance  Co.,  5  Kan. 
155.  There  was  no  such  abuse  in  this  case, 
and  there  nre  no  errors  apparent  on  the 
face  of  the  record.     Judgment  affirmed. 

All  the  justices  concurring. 


(47  Kan.  117) 

Waters  et  al.  v.  Trovtli,o  et  ah 

(Supreme  Court  of  Kansas.    Oct.  10, 1891.) 

CousTT  BoAiiD — Contract  with  Attobxet. 

A  contract  made  by  the  board  of  county 
commissioners,  for  the  county,  with  attorneys 
at  law.  for  their  services  as  such,  which  serv- 
ices are  such  as  ihe  law  requires  the  county  attor- 
ney to  perform,  is  «;tro  vires  and  void. 

(Syllabus  by  Strang,  C.) 

(Commissioners'  decision. 

Original  proceeding  in  maodamns  by 
Waters,  Chase  &  Tlllotson  against  H.  L. 
Trovillo,  chairman  of  the  board  of  county 
commissioners,  and  H.  A.  Piatt,  county 
clerk  of  Wichita  county.    Writ  denied. 

Waters,  Chase  &  Tillotaon,  for  plaiutlfls. 
n-'.  B.  Washington  and  A.  P.  Barker,  for 
defendants. 

Strang,  C.  This  is  a  proceeding  in  mati- 
danius  to  compel  the  cliairman  of  the 
board  of  county  commissioners  and  the 
count.v  clerk  of  Wichita  county  to  issue  to 
the  plaintiffs  the  warrant  of  said  county 
in  the  sum  of  fti.OOO.  The  plaintiffs  claim 
they  entered  into  the  following  contract 
with  the  cominlssionera  of  Wichita  coun- 
ty :  "This  contract,  entered  Into  this  5th 
day  of  September,  1888,  by  and  between 
Waters,  Chase,  and  Tlllotson,  attorneys  at 
law,  of  Topeka,  Kan.,  parties  of  the  first 
part,  and  theboard  of  county  commission- 
ers of  Wichita  county,  Kansas,  parties  of 
the  second  part,  witnesseth:  That  the 
parties  of  the  first  part,  for  the  consldera>- 
tlon  hereinafter  named,  are  to  take  and 
prosecute  such  legal  proceedings  as  may  > 
be  necessary  to  relieve  the  said  Wichita 
county  of  any  obligations  that  may  have 
been  incurred  on  account  of  an  attempt 
heretofore  made  by  the  commissioners  of 
said  county  to  subscribe  eighty  thousand 
(9^0,000)  dollars  to  the  capital  stock  of 
the  Chicago,  Kansas  and  Western  Railroad 
Company,  and  also  an  attempt  to  sub- 
scribe fifty-five  thousand  ($55,000)  dollars 
to  the  capital  stock  of  the  Denver,  Mem-, 
phis    and   Atlantic    Railroad   Cunipany, 
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whereby  It  is  claimed  that  said  Wichita 
fuiinty  should  execute  and  deliver  tu  said 
railroad  coiupunieH  the  bonds  ol  Wichita 
county  for  tlie  amouut  bo  attempted  to 
be  subHcrlbed.  That  in  consideration  of 
the  services  above  set  tortli  the  parties  ol 
the  second  part  agree  to  pay  to  the  par- 
ties of  the  first  part  all  their  necessary 
traveling  expenses  Incurred  in  such  serv- 
ice, and  thirty  thousand  ($30,000.00)  dol- 
lars, payable  as  follows :  A  retainer  fee  of 
six  thousand  (fG.OOO.OO)  dollars,  to  be  paid 
at  the  regular  meeting  of  the  board  of 
county  commlsHloners  of  Wichita  county 
iu  October;  and  twelve  thousand  (fl2,- 
OOO.OO)  dollars  when  the  courts  finally  de- 
cide that  Wichita  county  is  not  liable  on 
the  attempted  subscription  to  the  capital 
stock  of  the  Chicago,  Kansas  and  West- 
ern Railroad  Company;  and  twelve  thou- 
sand (f  12,mK).00)  dollars  when  the  courts 
finally  decide  that  Wichita  county  is  not 
liable  on  the  attemptefl  subscription  to  the 
capital  stock  of  the  Denver,  Memphis  and 
Atlantic  Railroad  Company.  Dune  this 
5lh  day  of  September,  1888,  in  the  city  of 
Leoti,  Wichita  county,  Kansas.  [Signed] 
Waters,  Chase  and  Tili.otson.  H.  T. 
Trovili.o,  Chairman  ;  W.  S.  Temflb,  Chab. 
Sinn,  County  Commissionera  of  Wichita 
County.  Order  to  be  made  record  of 
on  commissioners'  journal.  H.  T.  Tro- 
V1LI.0,  Chairman."  That  afterwards,  Oc- 
tober 1,  1888,  the  board  of  county  com- 
missioners in  session  allowed  the  claim  of 
the  plaintiffs  in  the  sum  of  $6,000,  that  be- 
ing the  amount  to  be  paid  down  on  said 
contract  as  a  retainer  fee,  and  directed  the 
clerk  and  chairman  ol  the  county  board 
to  issue  the  warrant  of  the  county  to  the 
plaintiffs  for  that  amount.  The  afBdavlt 
for  the  order  of  innndawua  alleges  that 
the  said  chairman  and  clerk  refuse  to  issue 
said  warrant,  and  plaintiffs  ask  tblscourt, 
by  Its  order,  to  require  them  to  do  so. 
The  chairman  of  said  board,  answering, 
says  be  Is  ready  to  sign  the  warrant  when- 
ever prepared  by  the  clerk  of  the  board. 
The  clerk  answers,  and  says  (1)  that  the 
alleged  contract  is  void  because  it  was 
never  made  by  the  board  of  county  com- 
missioners, but  was  signed  by  the  several 
commlssiouers  each  in  the  absence  of  the 
others,  when  not  in  session,  and  deny  that 
the  board  ever  ratified  said  contract;  and 
(2)  that  said  contract  Is  void  because  the 
board  of  count.y  commissioners  had  no 
power  to  make  it.  Counsel  for  the  defend- 
ant clerk  also  says  In  his  brief  that  the 
claim  of  the  plaintiffs  must  bo  enforced  by 
an  action,  and  not  by  a  proceeding  in 
mnniiimus. 

The  briefs  In  this  case  show  some  roisun- 
derstundlng  between  connnel  as  to  what 
■was  introduced  in  evidence  on  the  hearing 
of  this  case.  It  Is  the  recollection  of  the 
commisHioners  that  the  county  clerk  pro- 
duced and  read  in  evidence  the  record  of 
the  board  of  count.v  commissioners  at 
their  January,  1889,  session,  oi  so  much 
of  It  as  related  to  plaintiffs'  itlalm,  which 
record  showed  that  the  board  at  its  Jan- 
uary session  reconsidered  the  action  of  the 
board  at  tbe  fornter  October  session,  in 
allowing  the  claim  of  tbe  plaintiffs,  and 


rejected  said  claim.    This  evidence  would 
probably  show,  as  was  argued  by  counsel 
for    the   plaintiffs,  a  ratification   by  the 
board   of  commissioners  at  the  October 
meeting  of  the  contract  made  by  the  com- 
missioners individually  September  5, 1SS8, 
by  tbe  allowance  at  that  time  of  the  plain- 
tiffs' claim  for  $6,000  provided  for  by  said 
contract.  Upon  the  theory,  then,  that  the 
record  was  introduced,  the  case  occupies 
inlaw  exactly  the  position  plaintiffs  claim 
it  occupies  in  fact  by  agreement,  so  that 
the  misunderstanding  as  to  the  evidence 
Is  not  material;  for  if  the  evidence  was  in- 
troduced, and  showed  amongother  things 
a  ratification  of  the  contract,  it  Is  tbe 
same  in  Invr  as  though  it  was  agreed  upon 
the  trial  ol  the  case  that  the  contract  was 
ratified,  as  In  either  event  the  case  turns 
upon  t)ie  same  question,  to-wit,  did  the 
commissioners  have  power  to  make  the 
contract  in  the  case,  or  was  the  making  of 
said  contract  aitra  vires,  and  the  contract 
itself   void?     This  case  was  before  this 
court  on  a  motion  to  quash  the  return  of 
H.  A.  Flatt,  the  county  clerk,  March  9, 
1889.    The  question  raised  by  that  motion 
was  prnctically  identical  with   tbe  ques- 
tion before  the  court  now.    The  court  de- 
nied the  motion  to  quash  at  that  timo  in 
the  following  brief   opinion:  "Upon  the 
authority  of  Clough  v.  Hart,  8  Kan.  487. 
tbe  motion  to  quash  will  be  denied."  Tbe 
consideration  named  In  the  contract  un- 
der which  the  plaintiffs  claim,  for  which 
the  $6,000  was  to  be  paid,  is  legal  services 
to  be  performed  by  the  plaintiffs.    There 
is    nothing  in   the  contract    that  shows 
whether  such  services  were  to  be  performed 
In  the  courts  of  Wichita  county  or  else- 
where.   But  as  the  contract  was  made  in 
Wichita  county,  and  simply  provides  for 
legal   services    for   the   county,    without 
showing  that  Buch  services  are  to  be  per- 
formed outside  of  Wichita  county,  the  fair 
presumption  Is  that  they  were  to  be  per- 
formed within  the  county,  and  this  pre- 
sumption is  supported  by  the  fact  that 
the  legal  services  actually  performed  by 
the  plaintiffs  under  the  contract  consisted 
in  bringing  certain  suits  in   the  district 
court  of  Wichita  county.    The  law  pro- 
vides an  officer  whose  duty  it  Is  to  con- 
duct legal  proceedings  In  behalf  of  the  sev- 
eral counties  of  Kansas,  in  the  persons  of 
the  county    attorneys  of  said   counties. 
This  court,  in  the  case  of  Clough  v.  Hart, 
Hupra,    used    tbe    following    language: 
"  \Vhere   a    written    contract    between   a 
county  and  an  individual  shows  upon  its 
face  that  it  was  made  by  the  county  for 
the  professional  services  of  the  individual 
as  an  attorney  or  counselor  at  law,  which 
services  are  such  as  the  law  requires  to  t>e 
performed  by  the  county   attorney,  such 
contract  Is  prima  fucie  void."  We  tLink 
the  contract  in  this  case  falls  within  the 
rule  laid  down  in  that  case,  and  that  the 
writ  now  prayed  for  should  be  refused 
upon    the   law    of   that  case.    See,  also, 
Morrill  v.  Douglass,  14  Kan.  294.    We  rec- 
ommend  that  the  writ  be  refiwed. 

Per  Curum.    It  is  so  ordered ;  all  the 
Justices  concurring. 
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(47  Kan.  Ill) 
iTCHlSON,  T.  &  S.  F.  R.  Co.  V.  Pl.ASKETT, 

(two  cased,  Nob.  6,664,  5,665.) 
(Supreme  Court  of  Kansas.  Oct.  10, 1891.) 
Railboad  Companies — Accidents  at  Crossinos. 
Ab  it  approached  tbe  crossing  of  another 
railroad  in  a  city  of  5,000  inhabitants,  a  freight 
train  stopped  not  to  exceed  a  minute,  so  as  to 
block  one  of  the  principal  streets  of  the  city  near 
a  public  school  building.  A  boy  seven  years  old 
tried  to  climb  over  the  cars.  He  was  not  seen  by 
the  trainmen.  The  train  started,  and  be  was 
thrown  off  and  injured.  The  jury  found  that  tlie 
company  was  negligent,  in  that  the  trainmen 
Icnew  that  the  crossing  was  frequented  by  chil- 
dren, and  were  not  on  tbe  lookout,  field,  that 
there  was  no  evidence  of  negligence  on  tbe  part 
}t  tbe  company,    as  Fats.  Bep.  401,  403,  alBrmed. 

Od  rehearing. 

Per  Ccriam.  In  eapport;  of  the  motiou 
tor  a  rehearing;  In  tfaif  ••ase  aeveral  cased 
have  been  cited,  notably.  Railway  Co.  v. 
"Wilcox,  (111.  Sup.)  27  N.  E.  Rep.  8»9,  Avey  v. 
Railway  Co.,  (Tex.  Sup.)  17  S.  W.  llep.  31, 
and  otiier  like  cases,  deciding  that  where 
a  child  ol  tender  j-earg  is  injured  by  the 
DPgliKence  of  another  the  negl1);ence  of  his 
parents,  eren  though  present  at  the  time 
of  the  accident, cannot  be  imputed  to  him. 
We  may  fully  assent  to  all  decided  in  those 
cases,  but  that  does  not  change  or  modify 
the  former  opinion  handed  down.  Even 
it  it  be  conceded  that  the  little  boy  who 
was  injured  is  so  young  in  years  as  to  be 
incapable  of  such  conduct  us  will  consti- 
tute contributory  negligence,  and  if  it  also 
be  conceded  that  any  contributory  negli- 
gence on  the  part  of  theparents  cannot  be 
imputed  to  the  boy,  these  do  not  Kupply 
the  place  of  negligence  on  tbe  part  of  the 
railroad  company.  If  the  company  was 
not  negligent,  it  is  not  liable  for  damages 
on  account  of  tbe  injury  complained  of. 
The  former  opinion  disposes  of  the  case 
upon  tbe  ground  that  negligence  cannot 
be  Imputed  to  the  company.  The  train 
was  stopped,  not  exceeding  a  minute,  as 
it  approached  a  railroad  crossing  within 
tbe  city  of  McPherson.  Its  stop  at  the 
railroad  crossing  was  both  necessary  and 
lawful  in  order  to  prevent  any  collision 
with  other  trains  which  might  have  been 
on  the  Rock  Island  rond.  lu  stopping, 
no  statute  or  city  ordinance  was  violated 
or  disregarded.  The  statute  recognizes 
such  stops  before  crossing  the  track  of  an- 
other company,  where  the  railroad  com- 
panies have  not  a  system  of  interlocking 
or  automatic  signals.  Qen.  St.  1889,  pars. 
1362-1364.  If  it  beurged  that  the  brakcmen 
or  trainmen  ought  to  have  been  at  their 
stations  to  prevent  school  children  from 
climbing  on  or  under  the  cars  during  the 
momentary  stoppage  of  tbe  train,  the  an- 
swer is  that  the  object  of  having  brake- 
men  npon  tbe  train  is  to  enable  them  to 
be  in  a  position  where  they  may  handle 
the  brakes,  give  signals,  etc.  The  lookout 
to  be  kept  by  the  engineer,  fireman,  and 
trainmen  Is  generally  ahead  of  the  train. 
If  the  boy  bad  been  seen  npon  the  car  by 
the  trainmen,  then  it  would  have  been 
their  dnty  to  have  exercised  proper  care 
In  not  rnnnlng  over  or  injuring  him.  But 
when  a  train  momentarily  stops  at  a 
crossing,  and  the  trainmen  are  not  needed 
in  the  operation  ot  tlie  train  at  their  re- 


spective stations.  It  cannot  be  said  th* 
company  is  guilty  ot  negligence  becanse, 
although  the  train  itself  is  properly  op- 
erated, the  trainmen  are  not  given  express 
instructions  to    keep    away    thoughtless 
children  from  climbing   under  or  upon  tbe 
traiu.    If  it  were  the  duty  of  the  trainmen 
to  keep  a  lookout  to  prevent  thoughtless 
children  from  climbing  on  or  under  their 
train  when  crossing  the  public  street  at  a 
Blow  rate,  or  when  momentarily  stopping 
in  a  public  street  before  crossing  another 
railroad,  then  the  brakemen  or  trainmen, 
instead  of  being  at  their  usual  or  proper 
places  upon  the  cars  to  handle  the  brakes, 
give   signals,    etc.,    should    be    upon   tbe 
ground  near  by  the  Beveral  cars  ot  the 
train,  watching  tbe  cars  or  patrolling  the 
ground  around  the  cara  to  prevent  chil- 
dren and  others  from   getting  on  or  under 
them.    The  jury  do  not  find  that  tbe  train- 
men ahonid  bave  been  upon  the  ground, 
watching    or   patrolling    the    train.    No 
Bueh   claim    is   made.     It    the    train  had 
stopped  an   unnecessary  length   of  time, 
and    become   an    obstrnction    upon    the 
street,  as  in  tbe  Pennsylvania  case  referred 
to,  or  if  the  train.  In  stopping  at  tbe  strnpt, 
violated  any  city  ordinance,  any  ninuicipal 
provision,   or  any  statute  of  tbe   state, 
negligence  could  be  imputed  and  a  liability 
based  thereon.    We  repeat  what  was  said 
In  the  former  opinion :  "We  do  not  think 
any  wrong  was  shown  upon   the   part 
of   the    railroad   company."     Negligence 
against  the  company  was  not  eetablisbed, 
and    therefore   no   linbllity  was   shown. 
The  only  alleged  negligence  found  by  tbe 
jury  was  that  the  brakemen  or  trainmen 
were  not  at  their  proper  places.    Nothing 
else  was  found.    If  they  had  been  at  their 
usual  or  proper  places  on  tbe  cars  for  the 
operation  of  the  train,  they  would  not,  in 
tlie  performance  of  their  usual  or  general 
duties,  have  been  watching  or  looking  out 
to  prevent  children  or  others  from  cllmb- 
ins  on  or  under  the  cars,  when  the  train 
was  In  motion,  or  when  it  momentarily 
stopped.    Tbe  Henigh  Case,  (23  Kan.  347,) 
referred  to  in   the  former  opinion,  differs 
ROiniewbat  from  the  facts  in  this  case,  and 
we  do  not   base  tbe  reversal  of  tbe  judg- 
ment npon  that  case  alone.    It  was  com- 
mented npon,  but  In  this  case  we  think  no 
negligence  upon  the  evidence  can  be  im- 
puted to  the  railroad  company,  and  hence 
the  reversal.    The  finding  of  the  jury  that 
there  was  oeKllgence  is   not  conclusive. 
"If  tbe  findings  in  detail  contradict  the 
general   finding,  we  may  order  the  Judg- 
nient  to   he  rendered  In  accordance  with 
the  findings  In  detail,  and  wholly  Ignore 
the  general  findings.    For  Instance,  where 
a  question  ot  negligence  arises  In  a  case, 
the  jury  cannot  be  allowed  to  say  condn- 
siveiy,  after  finding  certain  special  tacts, 
that    these  tacts    constitute   negligence, 
when  in  fact  and  manifestly  tbey  do  not 
constitute   negligence."    Railroad  Co.  r, 
PInnkett,  25  Kan.  188.    Ot  course,  where 
any  finding  is  contrary  to  the  evidence, 
such  finding  is  of  no  value  or  importance 
as  establishing  negligence,  and  any  ot  the 
findings  of  the  jury  in  this  case,  not  enp- 
ported  by  the  evidence,  cannot  be  aaed  to 
support  a  verdict  or  sustain  a  judgment. 
Tbe  Jury  expreasly  relieved  the  railroad 
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company  from  any  wilUul  negligence  or  In- 
tentional violence  or  Injury.  Therefore, 
from  tlie  fludinga  of  the  jury,  it  is  clf'arly 
eotabliahed  that  no  trainman  or  other 
employe  of  the  company  willfully  or  pur- 
poHely  hurt  tbt>  little  boy.  Ho  nas  not 
ueen  climbing  on  the  car,  and  his  impru- 
dence wau  not  expected  or  anticipated. 
The  rebeariug  will  be  denied.  In  5,665,  un- 
der the  above  and  foregoiu};  opinion,  the 
ivhearinK  in  that  case  will  also  be  denied. 


(47  Kan.  104) 

WiuLiB  et  «i..  Board  of  Cooaty  Uommia- 

Nloners,  v.  Webb. 

{StiprerM  Court  of  Knnitaa.    Oct.  10, 1891.) 

COU.VTT  BOiRD— COXTRACTS. 

Where  a  contract  is  entered  Into  between 
two  members  of  the  board  of  county  commission- 
ers on  the  one  side  and  an  individual  on  the  other 
side,  outside  of  their  county,  and  without  any 
previous  authority  having  been  given  by  the 
board,  and  such  contract  has  never  been  ratified 
by  the  board,  held,  that  it  is  void. 
(SylMbu^  by  the  Covurt.) 

Error  from  district  court,  Hamilton 
county;  A.  J.  Abbott,  Judge. 

Claim  by  L.  J.  Webb  against  W.  N.  Wll- 
lis,  L.  A.  McLaughlin,  and  F.  H.Pomeroy, 
county  commlsBioners.  Judgment  for 
platntitr.  Defendants  bring  error.  Re- 
versed. 

George  Getty  and  E.  A.  Avstia, Xor  plain- 
tiffs In  error.  Webb  &  Lindsay,  for  de- 
fendant in  error. 

Valentise,  J.  This  controversy  grows 
oat  of  a  proceeding  originally  Instituted 
by  the  defendant  in  error,  L.  J.  Webb,  be- 
fore the  board  of  county  commissioners  of 
Hamilton  county.  On  December  12,  1887, 
Webb  Bled  with  the  county  clerk  and  the 
board  of  county  commissioners  of  Hamil- 
ton county  bis  claim  against  the  county 
for  f  1,000,  based  upon  an  alleged  contract 
attached  thereto,  dated  November  6, 18S7. 
This  claim  was  finally  rejected  by  the 
board,  and  Webb  appealed  to  the  district 
court,  where  on  February  1,  1889,  the 
case  was  tried  before  the  court  without  a 
Jury,  and  Judgment  was  rendered  in  fa- 
vor of  the  plaintiff,  Webb,  and  against  the 
defendant,  the  board  of  county  commis- 
sioners, for  the  sum  of  f  1,070,  and  costs  of 
suit ;  and  the  defendant,  us  plaintiffs  in  er- 
ror, brings  the  case  to  this  court  for  re- 
view. Man}-  questions  are  presented  to 
this  court,  among  which  is  the  iiuestion 
of  the  validity  of  the  contract  upon  which 
the  plaintiff  below,  Webt),  bases  bis  claim. 
It  purports  to  he  a  contract  between  the 
board  of  county  commissioners  of  Hamil- 
ton county  and  Webb,  employing  him  asan 
attorney  and  counselor  at  la  w  to  perform 
legal  services  in  certain  cases  pending  in 
the  supreme  court,  and  agreeing  to  pay 
him  therefor  the  sum  of  $1,000.  It  ap- 
|>eais,  however,  conclusively  from  the  ev- 
idence in  the  case  that  the  contract  was 
not  made  by  the  board  of  county  com- 
missioners, nor  in  legal  session,  nor  at  the 
county-seat,  nor  in  Hamilton  county,  nor 
by  all  the  members  of  the  board,  nor  in 
the  presence  of  the  county  clerk  or  coun- 
ty attorney ;  but  It  was  made  by  only  two 
members  of  the  board,  at  the  city  of  Tope- 


ka,  and  these  two  members  made  the  con- 
tract without  any  previous  authority 
from  the  board,  and  tbecoutract  bus  never 
been  ratified,  confirmed,  or  recognized  as 
legal  or  valid  by  the  board.  Such  a  con- 
tract Is  of  course  void.  Merrick  Co.  v.  Bat- 
ty, 10  Neb.  176,  4  N.  W.  Rep.  959;  Paola  & 
F.  R.  Ry.  Co.  V.  Commissioners  of  Ander- 
son Co., 16  Kan.302;  Commissiouers  of  An- 
derson Co.  V.  Paola  &F.K.Ry.Co.,20  Kan. 
sM;  Aikman  v.  School-DUt.,  27  Kan.  129; 
Mincer  v.  Schooi-Dlst.,  Id.  253;  Sullivan 
V.  School-Dlst.,  39  Kan.  347, 18  Pac.  Rep. 
287.  As  the  aforesaid  contract  was  and  Is 
void,  and  as  the  case  was  tried  by  the 
court  below  upon  the  theory  that  the 
contract  was  entirely  valid,  It  follows 
that  the  judgment  of  the  court  below 
must  be  reversed.  But  it  does  not  follow, 
however,  that  the  plaintiff  below,  Webb,  is 
entirely  without  remedy,  or  that  be  can- 
not recover  anything  for  any  of  bis  serv- 
ices. The  tendency  of  the  courts  and  oth- 
ers at  the  present  time  Is  to  treat  corpo- 
rations, including  municipal  corporations, 
with  respect  to  their  business  transac- 
tions, about  the  same  as  the  courts  and 
others  treat  individuals ;  and  where  a  cor- 
poration, municipal  or  otherwise,  has  re- 
ceived benefits  from  others  uponcontracts 
ultra  vires  or  void  because  of  some  irreg- 
ularity or  want  of  power  lo  their  crea- 
tion, but  not  void  because  made  In  viola- 
tion of  express  law  or  good  morals  or 
public  policy,  and  where  the  corporation 
retains  such  benefits,  itmust  pay  for  them. 
City  of  Ellsworth  v.  Rossiter,  (decided 
by  this  court  May  9, 1891,)  26  Pac.  Rep.  674, 
and  cases  there  cited.  It  would  seem  from 
the  record  in  the  present  case  that  for 
some  of  the  services  performed  by  Webb 
the  county  cannot  possibly  be  liable,  for 
it  would  seem  that  the  county  had  no  in- 
terest In  them,  but  that  they  related  pure- 
ly to  private  matters  between  individ- 
uals. liSut  as  to  others  of  such  services  it 
would  seem  otherwise,  and  that  the  coun- 
ty might  be  liable  as  for  benefits  received. 
See,  also,  Thacher  v.  Commissioners,  1.^ 
Kan.  182.  Ail  these  questions,  however, 
may  be  considered  upou  anew  trial,  where 
the  parties  may  show  Just  how  far  the 
county  was  interested  and  htiw  far  not, 
and  what  benefits  the  county  may  have 
received  from  the  plaintiff's  services.  The 
judgment  of  the  court  belnw  will  be  re- 
versed, and  cause  remanded  for  a  new  tri- 
al.   All  the  Justices  concurring. 


AiEEN  v.  Nog  LB. 


(47  Kan.  86) 


(Supreme  Court  of  K<m»as.    Oct.  10, 1691. ) 

Statcm  ov  Frauds — Aobeihbnt  not  to  bi  Pbr- 
PORNio  IN  One  Ybar. 
1.  An  agreement  to  render  services  as  a  serv- 
ant girl  for  another  for  $100  per  year,  the  services 
to  commuuoe  at  the  date  of  such  agreement.  Is 
not  witliiu  the  statute  of  frauds,  (section 6,  c.  48, 
par.  8166,  Glen.  St.  1889,)  as  the  ajfreameut  might 
have  lieen  performed  within  one  year. 

a.  Where  services  have  been  actually  ren- 
dered to  another  under  a  verbal  agreement  not 
binding  apon  the  parties  on  account  of  the  provis- 
ion of  section  6,  c.  48,  requiring  the  agreement 
to  be  in  writing,  if  not  to  be  performed  within 
one  year,  the  party  benefited  thereby  may  be  com- 
pelled to  pay  for  the  same. 
{Syllabus  by  the  Court.) 
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Error  from  district  court,  WabauDBce 
county;  R.  B.  Spili.man,  Judt^e. 

ThlH  was  an  action  commenced  by  Em- 
ma CNogle  against-  Mrs.  Klnilra  A.  Ailien, 
formerly  Mrs.  Elmira  A.  Giles,  to  recover 
S658.35,  and  interest  tliereon.  for  wages  as 
a  servant.  The  petition  alicged  that  the 
wages  were  due  upon  a  verbal  contract 
made  between  the  parties  about  July  1, 
1881;  that  by  the  terms  of  the  verbal  con- 
tract the  defendant  promised  to  pay  to 
the  plaintiff  f  100  per  year  for  each  and 
every  year  she  worked  for  her  us  a  serv- 
ant, and  that  the  plaintiff  worked  for  the 
defendant  from  about  July  1, 1S81,  to  Feb- 
ruary 6, 1888.  The  action  was  tricl  be- 
fore the  district  court  with  a  ]nry,  and  the 
jury  returned  a  verdict  In  favor  of  the 
plaintiff  against  Mrs.  Aiken  for  f256.31. 
The  court  overruled  the  motion  by  the 
defendant  for  a  new  trial,  and  rendered 
Judgment  In  favor  of  the  plaintiff  below 
upon  the  verdict  of  the  jury.  After  the 
case  was  brought  here  by  proceedings  iu 
error,  Mrs.  Aiken  died;  and  the  action 
was  revived  in  this  court  in  the  name  of 
her  administrator,  S.  C.  Aiken. 

6'.  A'.  Elliott  and  John  T.  Bradley,  for 
plaintiff  in  error.  George  G.  Cornell  and 
J.  F.  Peffer,  for  defendant  in  error. 

HonxoN,  C.  J.,  (nfter  stating  the  facts 
as  above.)  The  principal  objections  to  the 
judgment  are  that  the  contract  between 
Emma  Nogle  and  Mrs.  Aiken,  formerly 
Mrs.  Giles,  was  verbal  only,  and  therefore 
void  under  the  statute  of  frauds,  because 
It  was  not  to  be  performed  within  the 
space  of  one  year  from  the  making  there- 
of, (section  6,  e.  43,  relating  to  frauds  and 
perjuries,)  and  because  the  cause  of  action 
was  barred  long  before  it  was  com- 
menced. The  statute  of  frauds  cannot 
avail  In  this  case.  The  evidence  shows 
tliat  the  verbal  contract  was  made  about 
July  23,  1881,  after  Emma  Nogle  became  of 
age.  She  entered  upon  her  performance 
of  the  contract  at  once,  and  therefore  the 
contract  for  the  first  year  was  good,  not- 
withstanding the  statute,  on  the  ground 
that  performance  was  not  only  posnibie, 
but  was  actually  completed,  within  the 
year.  If  the  contract  could  not,  by  rea- 
son of  the  statute  of  frauds,  extend  Into 
the  second  year,  the  jury  had  the  right  to 
determine  what  was  the  understanding 
with  which  the  parties  entered  upon  the 
second  and  other  years  of  employment. 
If  Mrs.  Aiken  agreed  to  pay  her  servant 
flOO  a  year,  commencing  July  23,  1881, 
this  was  competent  evidence  from  which 
to  infer  under  what  terms  the  parties  con- 
tinued their  relations  after  that  time  until 
Emma  ceased  to  work  as  a  servant.  The 
agreement  between  Emma  Nogle  and 
Mrs.  Aiken  may  be  construed  as  running 
for  one  year's  service  only,  although  it 
might  have  been,  and  really  was,  contin- 
ued for  several  years  upon  like  terms.  In 
Sutphen  v.  8utphen,  30  Kan.  510,  2  Pac. 
Rep.  100,  it  was  decided  that  "a  parol 
agreement  whicti,  fairly  and  reasonably 
interpreted,  admits  of  full  performance 
within  the  year,  although  not  likely  to  be 
BO  performed,  will  not  be  adjudged  void 
by  reason  of  the  last  prohibition  in  sec- 
tion S  of  the  statute  of  frauds  and  per- 


juries."  The  established  doctrine  is  that, 
to  bring  a  case  within  the  section  of  the 
statute  of  frauds  referred  to,  there  must 
be  an  express  and  specific  agreement  not 
to  be  performed  within  the  space  of  one 
year,  or  the  facts  must  show  the  agree- 
mentcannot  be  performed  within  tbeyenr. 
Kent  V.  Kent,  62  N.  Y.  5«0. 

But,  again,  the  contract  has  been  fully 
executed  upon  the  part  of  Emma  Nogle. 
She  performed  her  services  as  a  servant, 
without  objection,  from  the  23d  of  July, 
1881,  to  February  6,  18*W.  She  was  paid 
from  time  to  time  in  clothing,  and  when 
she  finally  quit  service  she  received  and 
accepted  further  payments  in  dishes,  bed- 
ding, etc.  The  balance  of  tbe  wages  found 
by  the  jury  has  never  been  paid.  Where 
services  have  been  rendered,  the  party 
benefited  thereby  must  pay  for  them. 
There  may  be  some  differences  in  the  form 
of  the  action,  and  perhaps  the  allegations 
lathe  original  petition  In  this  case  may 
be  subject  to  some  criticism ;  but  tbe  facts 
developed  upon  tbe  trial  on  the  part  of 
the  plaintiff  below  fully  sustain  the  ver- 
dict of  the  jury,  and  tbe  judgment  ren- 
dered thereon.  The  statute  of  frauds  can- 
not and  ought  not  to  be  construed  to  per- 
mit palpable  frauds.  When  one  who  need 
not  have  done  tbe  services,  because  tbe 
promise  was  verbal,  has  voluntarily  per- 
formed the  agreement  for  tbe  actual  bene- 
fit of  the  other  party,  be  or  she  may  have 
an  action  against  the  other  for  the  services 
actually  performed.  Common  honesty 
requires  and  compels  such  a  ruling.  Tbe 
statute  of  limitations  has  no  application, 
because  of  the  payments  made  and  ac- 
cepted from  time  to  time  in  clothing,  bed- 
ding, dishes,  etc.  Carney  v.  Havens,  23 
Kan.  82;  Waffle  v.  Short.  25  Kan.  503. 
The  other  errors  alleged  are  unimpor- 
tant, and  In  no  way  prejudicial.  The  Judg- 
ment of  the  district  court  will  be  affirmed. 

All  the  justices  concurring. 


(47  Kan.  IM) 

GniFFiN  V.  O'Neil. 

(Supreme  Court  of  Kansas.    Oct  10, 1891.^ 

Bill  or  Particdlars  —  Demukbeb  to  Evisencb 
— Nbw  Triai,. 

1.  The  bill  of  particulars  in  this  case  saffl- 
ciently  states  a  cause  of  action  lor  the  recovery 
of  a  balance  due  on  tbe  transaction  therein  set 
out. 

2.  The  demurrer  to  the  evidence  of  the  plain- 
tiff was  properly  overruled.  Bach  evidence  held 
snfHcient  to  support  the  verdict  and  Judgment 
therein. 

8.  Defendant  not  entitled  to  new  trial  on  the 
ground  of  accident. 
(SyUabus  by  Strang,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Anderson  county;  A.  W. 
Bknson',  Judge. 

Action  by  B.  O'Neil  against  Walter  Grlf- 
fin.  Verdict  and  judgment  for  plaintiff. 
Defendant  brings  error.     Affirmed. 

Johnson  Ji  Johnson,  tor  plaintiff  In  er- 
ror. Kirk  &  Bowman,  lor  defendant  in 
error. 

STnANO.  (J.  This  action  was  begun  be- 
fore a  justice  of  the  peace  October  1, 1887, 
and  judgment  entered  for  plaintiff  Octo- 
ber 7,  1887,  for   9107  and  costs.    Appeal 
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taken  to  district  court  ot  Anderson 
county,  wbere  it  was  tried  by  the  court 
jnd  a  jury  March  22,  188K,  resultins  In  a 
like  Judgment.  The  defendant  objected  to 
tlie  reception  of  any  eviUenco  under  the 
bill  of  particulars  in  the  case,  alleging 
that  It  did  not  contain  facts  sufficient  to 
state  a  cause  ot  action.  This  objection 
was  carried  all  through  the  case,  and 
raises  the  question  relied  on  for  a  reversal 
of  the  case  here.  It  is  claimed  that  if  this 
is  treated  as  an  action  to  reform  the  con- 
tract for  the  sale  ot  the  cattle  the  bill  of 
particulars  does  not  allege  a  mutual  mis- 
take in  t!ie  contract,  but  simply  alleKea 
a  mistake  on  the  part  of  the  plnlntifl, 
which  is  not  »  sufficient  allpfcstiou  to  con- 
stitute a  cause  of  action  for  the  reforma- 
tion ot  a  contract.  We  do  not  think  the 
bin  ot  particulars  attempts  to  state  a 
cause  ot  action  for  the  reformation  ot  a 
contract.  If  that  had  been  the  object 
souKbt  In  the  action,  it  is  not  likely  it 
would  have  been  brought  before  a  justice 
of  the  peace.  Nor  do  we  think  the  plaio- 
tlft  In  his  cause  ot  action  attempts  to  re- 
Kind  the  contract  for  the  sale  ot  the  cat- 
tle, as  the  defendant  argues  in  support  ot 
his  demurrer  to  the  evidence  of  the  plain- 
tiff. We  think  the  plaintiff  in  his  ucUon, 
in  effect,  affirms  the  contract  ot  sale,  and 
sues  for  a  balance  due.  He  does  not  base 
his  action  upon  a  bill  of  sale,  nor  upon  any 
other  written  contract.  He  brings  it  tor 
the  recovery  of  an  unpaid  balance  due  on 
a  cattle  deal  between  himself  and  the  de- 
fendant, and  sets  up  the  whole  transac- 
tion, with  all  its  attending  circumstances. 
The  bill  of  particulars  alleges  that  on 
September  20, 18S7,the  plaintiff  sold  to  the 
defendant— 
4  steers  at  $33  per  head,  amounting  to. 1128 

1A       (t  t(      .1         (1  it  Ct  .4  860 

*  oowa,  weighing  4,500  lbs.,  st  So.  per  ni.^ 

amounting  to. 90 

loowat«i; 17 

And  all  ot  the  aggregate  value  of 9595 

It  then  credits  the  defendant  with  $488 
paid  thereon,  and  claims  a  balanceof$107, 
which  It  alleges  the  defendant  refuses  to 
pay.  This  is  the  statement  of  the  plain- 
tiff's cause  ot  action.  The  circumstances 
attending  the  deal,  including  the  allega- 
tion ot  mistake  in  figuring  the  aggregate 
price  of  the  cattle  by  the  plaintiff,  which 
are  also  set  out  in  the  bill  of  particulars, 
are  merely  explanatory  of  the  transac- 
tion, and  not  controlling  elements  thereof. 
In  this  view  of  the  case,  we  think  the  bill 
of  particulars  states  a  cause  ot  action  in 
favor  of  the  plaintiff  against  the  defend- 
ant tor  the  balance  claimed,  and  such  ac- 
tion was  properly  brought  before  a  jus- 
tice of  the  peace.  The  affidavit  filed  with 
the  motion  tor  a  new  trial,  as  well  as  the 
conduct  of  the  case  by  counsel  tor  defend- 
ant.shows  that  the  defendant  claims  that 
be  purchased  the  19  bead  of  cattle  for  the 
aggregate  sum  of  $488,  and  that  be  has 
therefore  paid  the  full  consideration  for 
tbe  cattle.  We  tbink,  however,  the  evi- 
dence ot  the  plaintiff  made  a  prlmu  facie 
ease  in  favor  ot  bis  allegation  that  he  sold 
the  19  head  of  cattle  for  the  sum  ot  $595, 
and  that  the  court  did  not,  therefore,  err 
m  overruling  tbe  defendant's  demurrer  to 


the  plalntitTs  evidence.  We  also  tbink 
the  evidence  sufficient  to  sustain  the  ver- 
dict and  judgment  thereon.  This  leaves 
but  one  further  question  in  the  case:  Was 
the  defendant  entitled  to  a  new  trial  be- 
cause of  unavoidable  accident,  as  claimed 
in  his  affidavit  filed  with  his  motion  for 
a  new  trial?  We  think  not.  The  alleged 
accident  consists  iu  a  failure  of  the  defend- 
ant to  receive  a  telegraphic  message  In 
time  for  bim  to  attend  the  trial  of  the  case. 
The  accident  was  merely  the  miscarriage 
of  an  arrangement  by  the  defendant  with 
bis  own  attorneys  and  the  telegraph  opera- 
tor at  the  station  nearest  his  home  tortlic 
transmission  and  delivery  to  blm  of  a 
message  giving  him  information  concern- 
ing the  trial  of  his  case.  His  failure  to 
receive  the  message  in  time  was  not  the 
result  of  accident  at  all,  but  of  the  negli- 
gence ot  bis  own  agent.  If  there  bad  aris- 
en a  storm  of  such  a  character  as  to  have 
prevented  the  transmission  of  the  mes- 
sage over  the  wires  In  time  to  notify  the 
defendant  so  he  could  be  present  at  the 
trial,  or  of  such  a  character  as  to  hava 
prevented  the  defendant  traveling  to  the 
place  ot  trial,  it  might  be  said  be  was  pr»- 
vented  by  accident,  but  a  mere  failure  ol 
bis  own  agenta  to  do  as  be  alleges  tfaey 
promised  to,  in  connection  with  the  trans- 
mission  or  delivery  of  a  message,  is  not  an 
accident.  Tbe  affldavit  sbows  that  tbe 
message  was  received  by  tbe  agent  at  8 
o'clock  in  the  morning,  and  that  be  did 
not  get  it  delivered  in  the  country  to  tbe 
defendant  until  it  was  too  late  for  him  to 
attend  the  trial.  It  was  not  the  business 
of  the  agent,  as  tbe  agent  of  the  telegraph 
company,  to  deliver  tbe  message  away 
from  bis  oiBce  in  tbe  country.  He  was 
only  required  to  do  so  In  this  instance  by 
bis  agreement  with  the  defendant,  and 
whatever  he  did  or  neglected  to  do  under 
such  agreement  he  did  or  neglected  as  tbe 
ageni  of  tbe  defendant.  We  do  not 
think  a  failure  of  the  defendant's  agent 
to  deliver  a  message  to  bim,  as  per  re- 
quest or  agreement,  in  time  for  him  to  at- 
tend the  trial,  furnishes  the  defendant 
with  any  cause  known  to  the  law  for  a 
new  trial.  He  made  an  arrangement 
with  his  own  agents  tor  notice.  He  in  no 
wise  relied  on  any  arrangement  with  the 
plaintiff,  nor  with  the  court.  He  relied 
upon  his  own  agents,  and  without  any 
accident  or  excuse,  so  far  as  we  know, 
they  failed  him ;  and  wecannot  relieve  him 
from  the  consequences.  We  find  no  mate- 
rial error  In  the  record  ot  tbls  case,  and 
therefore  recommendtbat  tbe  judgment  of 
the  trial  court  be  afllrmed. 

Feb  CnsiAU.    It  is  so  ordered ;  all  tbe 
Justices  concurring. 

——  (47  Kan.  188) 

Garb  t.  Huffman,  Sheritt. 

(Supreme  Court  of  Kanaai.    Oct.  10, 189L) 

RiFUVIN — Vacatino  Obdbb  ot  Dblivbbt. 

1.  An  order  of  the  district  court  vacating  an 

order  of  delivery  issued  in  an  action  of  replevin 

is  immediately  reviewable  in  the  supreme  oonrt; 

the  aggrieved  party  is  not  required  to  await  the 

final  determination  of  the  cause  in  the  district 

court. 

a.  An  order  of  delivery  cannot  be  set  aside 
■nd  vacated  by  tbe  district  court  after  answer 
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for  any  iDformulity  or  Irregularity  in  its  issae, 
or  because  no  prceclpe  was  filed  by  the  party 
desiring  it 

(Si/Hubus  by  Slmpgon,  C.t 

Commissioners'  decision.  Error  from 
district  court,  Hamilton  county;  A.  J. 
Ahbott.  .ludKe. 

U«*plevin  by  Sallie  H.  Carr  against  A.  M. 
Iluffuian,  slicriH,  to  rerover  possession  of 
a  piano.  Defendant  moved  to  set  aside 
tlie  order  of  deiivery,  and  from  an  order 
KrantinK  tbe  motion  plain titf  brings  error. 
Reversed. 

Miltoa  Brown  and  Kimball  «ft  Osgood, 
lor  pialnlitt  In  error.  A.  J.  Jtioskinsoa,  tor 
defendant  In  error. 

Simpson,  C.  On  the  25th  day  of  Janu^ 
ary,lSH8,  -Mrs.  Carr  commenced  this  action 
in  replevin  against  Huffman,  who  wasthw 
sheriff  of  Hamilton  county,  to  recover  po8- 
Bpsslon  of  a  piano,  of  the  allPRed  value  of 
$300,  that  the  sheriff  had  siMzed  under  an 
execution  against  the  husband  of  Mrs. 
Carr.  This  pinno  was  situated  in  Kear- 
ney county,  then  attached  to  Hamilton 
county  for  judicial  purposes.  She  gave 
bond  for  costs,  and  an  umlertalcing  in  re- 
plevin, the  sureties  on  which  were  ap- 
proved by  the  clerk  of  the  district  court ; 
filed  the  necessary  affidavit;  and  an  order 
of  delivery  was  issued  to  the  coroner  of 
said  county,  that  was  served  and  duly  re- 
turned, with  a  redelivery  bond,  with  sure- 
ties in  the  sum  of  $600.  After  this  Huff- 
man Bled  an  answer,  consisting — Hrst,  of 
a  general  denial;  and,  second,  that,  as 
sheriff  as  aforesaid,  under  an  execution 
against  Sam  H.  Carr,  he  had  levied  on 
the  pinno  as  the  property  of  Carr.  After- 
wards the  attorney  of  Huffman  filed  a  mo- 
tion to  set  aside  and  quash  tbe  order  of 
delivery  and  the  service  thereof.  This  mo- 
tion was  Bled  after  the  answer  of  the  de- 
fendant in  error  had  been  filed  for  some 
months.  Before  filing  the  motion  to  set 
aside  tbe  order  of  delivery,  the  sheriff  asked 
leave  to  withdraw  his  answer,  and  this 
was  granted.  The  motion  to  set  aside  the 
order  of  delivery  was  sustained,  and  the 
court  then  permitted  the  sheriff  to  file  an 
amended  answer.  The  plaintiff  In  error 
asked  leave  to  amend  her  petition  and  alB- 
davit  for  replevin,  and  certain  amend- 
ments were  made.  On  tbe  22d  day  of  Oc- 
tober the  plaintiff  in  error  caused  an  aHus 
order  of  delivery  to  be  issued,  directed  to 
the  sheriff  of  Kearney  county,  (that  conn- 
ty  having  been  organized.)  which  was 
served  and  returned  with  another  redeliv- 
ery bond.  The  defendant  in  error  then 
filed  a  motion  to  set  aside  the  alias  order 
of  delivery,  and  this  was  sustained.  The 
plaintiff  in  error  is  here  complaining  of  all 
these  rulings,  and  as  to  all  but  one  we 
cannot  review  them,  as  no  final  disposi- 
tion of  the  case  has  been  made.  The  or- 
ders of  the  court  for  leave  to  plead  and 
file  motions  and  to  amend  we  cannot  now 
consider.  The  one  most  bitterly  com- 
plained of  is  that  of  quashing  and  setting 
aside  the  first  order  of  delivery,  and,  as 
that  Is  a  final  order  that  discharges  a  pro- 
visional remeily,  we  can  review  it.  The 
motion  directed  against  it  enumerated 
the  reasons  why  It  should  be  set  aside. 


The  first  is  "that  it  wa«  prematnrely  is- 
sued, without  the  plaintiff  filing  a  pitacifte 
therefor  with  the  clerk  of  tbe  court. "  The 
Code  does  not  require  that  a  preecipe  shall 
be  filed,  but  It  is  made  the  Imperativeduty 
of  the  clerk  to  issue  an  order  of  delivery 
whenever  a  certain  proper  affidavit  is  filed 
therefor,  and  a  sufficient  undertaking  en- 
tered Into,  with  the  approved  sureties. 
Sections  176, 177,  Civil  Code.  It  might  be 
that  the  clerk,  to  protect  blmself.  when 
he  hasdoubts  either  as  to  thesnfflciency  of 
the  affidavit  or  the  legal  form  of  the  un- 
dertaking, can  demand  a  praecipe;  but, 
after  he  issues  the  writ  without  such  a  de- 
mand, it  Is  too  late  to  question  the  regn- 
larity  o(  tbe  proceeding.  Tbe  second 
cause  assigned  is  "because  the  officer  to 
whom  the  same  was  directed  had  no  juris- 
diction to  execute  the  same,  the  writ 
showing  on  its  face  that  the  property  wa« 
outside  of  bis  county."  And  tbe  third, 
that  may  be  considered  In  connection  with 
the  second, is  "  because  said  order  is  issued 
for  property  outside  of  Hamilton  county. " 
The  writ  was  directed  to  the  coroner  of 
Hamilton  county,  an  affidavit  being  filed 
that  the  sheriff  was  Interested,  being  the 
defendant  In  the  action.  It  described  the 
property  us  being  situate  at  Lakin,  in 
Kearney  county,  Kan.:  and  the  averment 
of  the  petition  is  that  Kearney  connty,  be- 
ing unorganized,  is  attached  to  Hamilton 
for  judicial  purposes.  The  district  court 
of  Hamilton  county  must  take  judicial  no- 
tice of  the  attacbmentof  Kearney  to  Ham- 
ilton county  tor  judicial  purposes,  as  we 
do,  and  hence  none  of  the  objections  urged 
against  the  order  of  delivery  were  good, 
and  did  not  authorise  the  court  to  set  It 
aside.  Besides,  the  defendant  bad  an- 
swercd,  and  it  was  too  late  to  move 
against  theorder  of  delivery.  To  withdraw 
his  answer,  then  Interpose  his  motion 
to  vacate  the  writ,  and  then  ask  and  ob- 
tain leave  to  renew  his  answer,  as  soon  as 
the  motion  was  disposed  of,  looks  like 
trifling  with  the  orderly  course  of  judicial 
proceedings,  and  all  this  defendant  in  er- 
ror did,  and  was  permitted  to  do.  This 
suit  was  commenced  on  the  25th  of  Janu- 
arv,  1SS8.  The  answer  of  defendant  was 
filed  on  the  2-lth  day  of  February,  1S88. 
On  the  8th  day  of  August,  1888,  the  defend- 
ant In  error  filed  his  motion  to  vacate  the 
order  of  delivery.  On  the  15lh  day  of  Au- 
gust, 18S8,  he  asked  leave  of  the  court  to 
withdraw  his  answer  and  file  his  motion 
to  vacate,  and  this  was  granted;  and  on 
the  same  day  the  motion  to  vacate  was 
sustained  against  the  objections  of  the 
plaintiff  In  error,  who  then  and  there  had 
her  exceptions  notiKl.  On  the  27th  day  of 
August,  ISSS,  by  permission  of  the  court, 
the  defendant  In  error  filed  what  bo  calls 
an  amended  answer,  being,  in  li!gal  effect, 
the  same  as  his  original  answer.  It  will 
be  seen  from  this  statement  that  the  with- 
drawal of  the  original  answer  was  a  mere 
pretext  to  attempt  to  avoid  the  decision 
ol  this  court  in  the  case  of  Kennedy  v. 
Beck,  l.">  Kan.  5.">.5,  wherein  thecourt  holds 
that,  in  an  action  of  replevin,  it  is  too  late 
to  raise  any  question  about  tbe  irregulaiv 
ity  of  the  Issue  of  an  order  of  delivery  on 
behalf  of  the  defendant  after  be  has  filed 
his  answer.    So  that  the  effect  ot  tbe  trial 
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conrt  permitting  these  things  to  be  done. 
If  we  shoald  affirm  them,  would  be  to  de- 
prive the  plaintiff  In  error  from  obtaining 
a  writ  of  replevin.  We  regard  the  strng- 
gllng  efforts  of  the  plaintiff  In  error,  after 
the  defendant  In  error  filed  an  answer,  to 
procure  an  alias  order  of  delivery,  as  null 
and  void,  and  having  no  bearing  on  the 
question  of  the  regularity  of  the  original 
order  of  delivery.  We  recommend  that 
the  order  of  the  trial  conrt  vacating  the 
original  order  of  delivery  be  reversed,  with 
InstructionB  to  overrule  the  motion  and 
for  farther  proceedings. 

Per  Curiam.  It  Is  eo  ordered ;  all  the 
Justices  concurring. 

(47  Kan.  126)  

Condon  v.  Kemper. 
(Sy/prtme  Court  of  Kansas.    Oct  10, 1891.) 

LlQmDATED  DlMikOES— PeNALTT. 

Kemper  and  Condon  entered  Into  a  written 
contract  whereby  Cordon  agreed  to  bnlld  a  wall, 
etc. ,  or  else,  at  his  election,  to  remove  a  certain 
honse  three  feet,  acd  put  It  in  as  good  condition 
aa  it  was  before;  and  In  such  contract  the  par- 
ties further  stipulated  as  follows:  "It  is  mutu- 
ally agreed  between  said  parties  that  a  failure  on 
the  purt  of  said  Condon  to  perform  these  obliga- 
tions shall  entitle  said  Kemper  to  recover  from 
him  the  sum  of  Ave  hundred  dollars  as  liquidated 
and  ascertained  damai^es  for  the  broach  of  this 
contract."  Condon  elected  not  to  build  the  wall, 
etc ,  and  afterwards  failed  to  remove  the  honse. 
The  cost  of  removing  the  house,  and  putting  it 
in  as  good  condition  aa  it  was  before,  would  not 
have  exceeded  tlOO.  Beld,  that  when  the  par- 
ties made  the  contract,  and  stipulated  for  dam- 
ages In  case  of  breaub,  fixing  the  amount  at  $500, 
they  could  not  have  had  in  contemplation  act- 
ual, compensatory  damages;  and  therefore  he2d, 
that  the  sum  of  fSOO  mentioned  in  such  contract 
as  liquidated  and  ascertained  damages  must  be 
treated  as  a  penalty,  and  not  as  liquidated  dam- 
ages. 
{^llalnu  by  Ote  Court) 

Error  from  district  conrt.  Labette  coun- 
ty; Oeorub  Chandi.er,  Judge. 

This  was  an  action  brought  in  the  dis- 
trict conrt  of  Labette  county  by  L.  H. 
Kemper  against  C.  M.  Condon  to  recover 
fSOO  as  liquidated  damages  for  the  alleged 
breacb  of  the  following  written  contract, 
to-wit:  "Tbia  agreement  between  L.  H. 
Kemper  and  O.  M.  Condon  witnessetb, 
that  whereas,  the  said  Kemper  has  sold 
to  said  Condon  lot  7,  block  Ks,  iu  Oswego, 
Kansas,  said  Condon,  as  a  part  of  the  con- 
sideration therefor,  agrees  to  erect  thereon 
a  two-story  stone  or  brick  building,  not 
less  than  lUO  feet  deep,  within  six  months, 
and  to  give  use  of  the  north  wall  thereo! 
to  said  Kemper;  or  else  remove  the  house 
now  on  lot  6,  in  said  block  88,  three  feet 
north  of  where  It  now  stands,  as  said 
Condon  shall  elect  to  do,  and  put  said 
building  in  as  good  condition  as  it  Is  in  its 
present  location.  It  is  mutually  agreed 
between  said  parties  that  a  failure  on  the 
part  of  said  Condon  to  perform  these  otv 
ligatioiia  shall  entitle  said  Kemper  to  re- 
cover from  him  the  sum  of  five  hundred 
dollars  as  liquidated  and  ascertained 
damages  for  ttae  breach  of  this  contract. 
C.  M.  Condon.  Oswego,  Kansas,  March 
11, 1887. ".  The  defendant  answered  as  fol- 
lows: "Said  defendant  admits  the  execu- 
tion and  delivery  o?  the  writing  marked 


'Bxhlblt  A,' attached  to  and  made  part 
of  plaintiff's  petition,  but  he  alleges  the 
fact  to  be  that  said  writing  was  executed 
and  delivered  under  a  misapprehension 
and  a  mistake  of  the  facts  in  reference  to 
the  subject-matter  of  the  transaction 
therein  referred  to  as  they  actually  exist- 
ed, and  that  but  for  such  mistake  such 
writing  would  not  have  been  executed. 
Defendant  alleges  that  plaintiff  was  the 
owner  of  lots  «  and  7,  In  block  38,  In  the 
city  of  Oswego,  Kansas.  That  the  frame 
house  mentioned  In  said  writing  belonged 
to  plaintiff,  and  was  appurteniint  to  said 
lot  6.  That  defendant  negotiated  for  and 
purchased  from  plaintiff  said  lot  7  with  a 
view  of  erecting  thereon  a  stone  or  brick 
building.  That  at  the  time  uf  purchasing 
said  lot  7,  and  of  executing  and  delivering 
said  writing,  both  plaintiff  and  defendant 
understood  and  believed  that  said  frame 
house,  mentioned  in  said  writing,  and 
which  belonged  on  and  was  appurtenant 
to  said  lot  6,  stood  on  the  line  between 
said  lots  6  and  7;  the  main  part  of  it  be- 
ing, as  said  parties  supposed,  on  lot  6, 
and  about  two  or  three  feet  in  width  of  it 
standing  on  said  lot  7.  That  to  permit 
defendant  to  build  on  his  said  lot  7  would 
necessitate  the  removal  of  said  houHe,  aa 
said  parties  believed,  some  three  feet  to 
the  north.  That  plaintiff  sold,  and  de- 
fendant bought,  said  lot  under  such  belief. 
That  plaintiff,  in  negotiating  for  the  sale 
of  snid  lot  7,  objected  to  being  put  to  the 
expense  of  removing  said  house  so  thaT  It 
would  all  stand  on  his  own  lot  6,nrinHist- 
ed,  if  he  were  put  to  such  expense,  he 
should  be  compensated  therefor;  and  to 
this  defendant  assented,  and  agreed  that 
he  would,  at  his  own  expense,  remove 
said  frame  house  so  that  it  should  entirely 
stand  on  said  lot  6,  and  far  enough  across 
the  line  between  said  lots  6  and  7  not  to 
Interfere  with  the  erection  of  a  wail  on 
said  line,  and  put  it  in  as  good  condition 
as  It  then  was,  where  it  then  stood  ;  or  if 
he  should  so  elect,  Instead  of  removing 
and  repairing  said  house  as  aforesaid,  be 
might  erect  on  said  lot  7  a  brick  or  stone 
building  not  less  than  100  feet  deep,  and 
give  plaintiff  the  use  of  the  north  wail 
thereof  as  compensation  for  his  moving 
and  repairing  said  house  as  aforesaid. 
That  It  was  to  meet  such  contingency, 
and  secure  such  end,  that  said  writing 
was  executed  and  delivered.  That  there- 
e^ter  this  defendant  elected  not  to  erect 
said  stone  or  brick  building  on  said  lot  7, 
and  not  to  furnish  plaintiff  the  use  of  the 
north  wail  thereof.  That,  by  agreement 
between  said  plaintiff  and  defendant,  said 
block  was  afterwards  surveyed,  and  the 
fact  was  then  ascertained  that  snid  frame 
building  did  not  stand,  as  both  of  said 
parties  had  supposed  it  did,  across  the 
line  between  said  lots  6  and  7,— a  part  on 
6  and  a  part  on  7, — but  that  it  all  then 
stood  on  said  lot  6,  and  so  far  from  the 
line  between  lots  6  and  7  aa  not  to  inter- 
fere with  the  erection  of  a  wall  thereon, 
and  therefore  a  removal  of  said  frame  build- 
ing was  unnecessary,  and  would  be  of  no 
advantage  whatever  to  plaintiff.  De- 
fendant alleges  that  the  only  purpose  on 
the  part  of  plaintiff  or  defendont  in  the 
execution  and    delivery  ol  said  writing 
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was  to  tndemntfy  plaintiff  against  cost 
and  i-xpenae  in  the  removal  and  repair  of 
said  house  as  aforetiaid,  and  tbttt,  had 
plaintiff  desired  its  remo%'al  after  the  fact 
in  reference  to  its  true  location  was  ascer- 
tained, he  could  have  had  it  removed 
three  feet  north  of  where  It  then  stood, 
and  put  in  as  good  condition  as  it  was, 
where  it  tlien  stood,  at  a  cost  and  expense 
of  not  to  exceed  one  hundred  dollars. 
That  said  house  could,  at  the  time  of  the 
execution  of  suid  writing,  or  at  any  time 
since  then,  have  been  removed  three  feet 
north  of  where  it  then  stood  and  now 
stands,  and  put  in  as  Rood  condition  as 
it  then  was,  in  its  then  location,  at  a  cost 
of  not  to  exceed  one  hundred  dollars. 
Tliat  in  no  event  could  plaintiff's  dam- 
age, liad  he  desired  to  have  tiad  said  house 
removed,  exceed  one  liundred  dollara. 
That  to  indemnify  agninst  such  possible 
damage  was  the  only  object  in  giving  said 
writing.  Defendant  alleges  that  plaintiff 
has  not  removed  said  house,  and  has  in 
no  way  been  to  any  cost  or  expense  on  ac- 
count of  the  removal  of  said  bouse,  or  for 
any  other  purpose  referred  to  in  any  way 
In  said  writing.  Defendant  denies  that 
plaintiff  has  suffered  any  damage  on  his 
account,  and  denies  any  liability  to  him 
in  any  respect.  Wherefore  defendant  anks 
that  this  cause  be  dismissed,  and  that  he 
recover  bis  costs  herein."  The  plaintiff 
replied,  denying  every  allegation  of  the 
answer  inconsistent  with  the  allegations 
of  his  petition.  When  the  case  was  called 
for  trial,  the  plaintiff  moved  for  judgment 
upon  the  pleadings;  and  the  court  sus- 
tained the  motion,  and  rendered  judgment 
accordingly  in  favor  of  the  plaintiff  and 
against  the  defendant  for  $r,m,  with  in- 
terest and  costs;  and  the  defendant  ex- 
cepted, and  afterwards,  as  plaintiff  in  er- 
ror, brought  the  case  to  this  court  for  re- 
view. 

Case  &  Glasse,  for  plalntlR  In  error.  J. 
H.  Morrisoo,  for  defendant  in  error. 

Valentine,  J.,  (nfter  stating'  the  fncts 
aa  above.)  The  substantial  question  in- 
volved in  this  controversy  is  whether  the 
plaintiff  below,  L.  H.  Kemper,  may  re- 
co»'er  from  the  defendant  below,  C.  M. 
Condon,  the  sum  of  f  5U()  as  agreed  and  liq- 
uidated damages,  or  whether  he  can  re- 
cover only  the  amount  of  his  actual  loss 
or  damage  resulting  from  the  breach  of 
the  contract  sued  on,  which  amount,  ac- 
cording to  the  facts  of  the  case  as  pre- 
sented to  us,  cannot  exceed  SIOO.  The 
contract  upon  which  Kemper  seeks  to  re- 
cover contains  the  following  among  other 
Btipulationn:  "It  is  mutually  agreed  be- 
tween said  parties  that  a  failure  on  the 
part  of  said  Condon  to  perform  these  ob- 
ligations shall  entitle  said  Kemper  to  re- 
cover from  him  the  sum  of  five  hundred 
dollars  as  liquidated  and  ascertained 
damages  for  the  breach  of  this  contract.  " 
It  will  be  seen  that  the  parties  themselves 
have  used  the  words  "liquidated  and  as- 
certained damages;"  but  nearly  all  the 
authorities  agree  that  neither  these 
words,  nor  any  other  words  of  similar 
imiJiirt.  are  conclusive,  but  that  the 
amount  named,  notwithstanding  the  use 
of  such  words,  may  nevertlieless  be  noth- 


ing more  than  a  penalty.  Some  of  such 
authorities  are  the  following:  Lampman 
V.  Cochran,  16  N.  T.  275:  Ayree  v.  Pease, 
12  Wend.  393;  Hoag  v.  McGinnis,22  Wend. 
163;  Beale  v.  Hayes.  .5  Sandf.  (J40;  Gray  v. 
Crosby,  18  .Johns.  219 ;  Jackson  v.  Baker, 
2  Edw.  Ch.  471 ;  Shreve  t.  Brereton,  51  Pa. 
St.  175;  Fitzpatrick  v.  Cottingham,  14 
Wis.  219;  Fisk  v  Gray,  11  Allen.  1.32;  Wnl- 
lis  V.  Carpenter,  13  Allen,  19;  Ex  parte  Pol- 
lard, 2  Low.  411 ;  Basye  v.  Ambrose,  2S 
Mo.  39;  Carter  V.  Strom,  41  Minn.  522,43 
N.  W.  Rep.  SH;  Schrimpf  v.  Manufactur- 
ing Co.,  S6  Tenn.  219.  6  S.  W.  Rep.  131; 
Haldeman  v.  .Jennings,  14  .\rk.  329;  Davis 
V.  Freeman,  10  Mich.  188;  Hahn  v.  Horst- 
man,  12  Bush,  249;  Low  t.  Nolte,  16X11. 
475;  Kemble  v.  Farren,  6  Bing.  141 ;  Da  vies 
V.  Pen  ton,  6  Barn.  &  C.  216;  Homer  v. 
Flintoll,  9  Mees.  &  W.  678;  Newman  v. 
Capper,  4  Ch.  DIv.  724.  Of  course,  the 
woi'ds  of  the  parties  with  respect  to  dam- 
ages, losses,  penalties,  forfeitures,  or  any 
sum  of  money  to  be  paid,  received,  or  re- 
covei'ed,  must  be  given  due  consideration, 
and.  in  the  absence  of  any  thing  to  th«  con- 
trary, must  be  held  to  hare  controlling 
force;  but  when  it  may  be  seen  from  the 
entire  contract,  and  the  circumstances  un- 
der which  the  contract  was  made,  that 
the  parties  did  not  have  in  contemplation 
actual  damages  or  actual  compensation, 
and  did  not  attempt  to  stipulate  with 
reference  to  the  payment  or  recovery  of 
actual  damages  or  actual  compensation, 
then  the  amount  stipulated  to  be  paid  on 
the  one  side,  or  to  be  received  or  recov- 
ered on  the  other  side,  cannot  be  consid- 
ered as  liquidated  damages,  but  must  be 
considered  in  the  nature  of  a  penalty ;  and 
this,  even  if  the  parties  should  name  such 
amount  "liquidated  damages."  The  fol- 
lowing text-books  upon  this  subject  may 
be  examined  with  much  profit:  1  Sedg. 
Dam.  (Sth  Ed.)c.  12,  §§  3S9-427;  1  Suth. 
Dam.  pp.  475-530.  c.  7.§  6;  13  Amer.  &  Eng. 
Enc.  Law,  pp.  857-868;  1  Pom.  Eq.  Jur. 
$§440-447;  3  Pars.  Cont.  pp.  156-163,  §  2. 
The  text-books  upon  this  subject  unite  in 
saying  that  the  tendency  and  preference 
of  the  law  is  TO  regard  a  stated  sum  as  a 
penalty,  instead  of  liquidated  damages, 
because  actual  damages  can  then  be  re- 
covered, and  the  recovery  be  limited  to 
such  damages.  1  Suth.  Dam. 490;  ISAmer. 
&  Eng.  Enc.  Law,  pp.  853,  860.  The  decis- 
ions of  this  court  are  also  in  this  same 
line.  The  only  decisions  of  this  court  up- 
on the  subject  of  liquidated  damages  are 
the  following:  Kurtz  v.  Sponnble,  6  Kan. 
395;  Foote  V.  Hpragoe,  13  Kan.  155;  Rail- 
way Co.  V.  Shoemaker,  27  Kan.  677;  Heat- 
wole  V.  Gorrell,  35  Kan.  692,  12  Pac.  Sep. 
135.  We  are  satisfied  with  the  foregoing 
decisions  of  this  court,  but  they  do  nut  go 
to  the  extent  ol  controlling  the  decision 
In  the  present  case.  The  last  case  cited 
is  supported  by  the  following  additional 
cases:  Davis  v.  Gillett,  52  N.  H.  126: 
Caswell  T.  .lohuson,  58  Me.  164;  Barrill 
V.  Daggett,  77  Me.  545, 1  Atl.  Rep.  677. 

In  1  Sedgwick  on  Damages  (8th  Ed.)  the 
following  among  other  language  is  nsed: 
"From  the  foregoing  we  derive  the  fol- 
lowing as  a  g:eneral  rule  governing  the 
whole  subject:  Whenever  the  damages 
w^ere  evidently  the  subject  ot  calculation 
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and  adjustment  between  the  partlss,  and 
a  certain  sum  was  agre«d  npon  and  In- 
tended aacompenHation,  and  is  in  fact  rea- 
sonable in  amount,  it  will  be  allowed  by 
tbe  court  as  liquidated  damages. "  Sec- 
tion 405.  "And  here  we  are  brought  back 
t-y  a  somewhat  clrcnltous  path  to  the 
great  fundamental  principle  which  under- 
lies our  whole  system,— that  of  cumpensa- 
tlon.  The  great  object  of  this  system  is 
to  place  the  plaintiff  in  as  good  a  position 
as  he  would  have  had  if  his  contract  had 
not  been  broken.  So  long  aa  parties  them- 
Helvcs  keep  this  principle  In  view,  they  will 
be  allowed  to  aarree  upon  such  a  sum  as 
will  probably  be  a  fair  equivalent  of  a 
breach  of  contract.  But  when  they  go  be- 
yond this,  and  undertake  to  stipulate,  not 
for  compensation,  but  for  a  sum  out  ol  all 
proportion  to  the  measure  of  liability 
which  tbe  law  regards  as  compensatory, 
then  the  law  will  not  allow  theagrKement 
to  stand.  lu  all  agreements,  therefore, 
fixing  upon  a  sum  in  advance  as  the  meas- 
ure or  limit  of  liability,  the  final  question 
la  whether  the  subject  of  the  contract  is 
such  that  It  violates  this  fundamental  rule 
of  compensation.  If  it  does  so,  tbe  sum 
fixed  is  necessarily  a  penalty.  If  it  does 
not  do  so,  the  question  arises,  as  In  any 
other  contract,  as  to  what  agreement  the 
parties  have  actually  made;  and  here,  as 
in  all  other  cases,  their  intention,  as  as- 
certained from  the  language  employed,  is 
a  guide.  *  Section  40(>.  "  Where  the  stipu- 
lated sum  is  wholly  collateral  to  the  object 
of  the  contract,  being  evidently  Inserted 
merely  as  security  for  performance,  it  will 
not  be  allowed  as  liquidated  damages." 
Section  410.  "  Whenever  an  amount  stip- 
ulated is  to  be  paid  on  the  non-pay- 
ment of  a  less  amount,  or  on  default  in  de- 
livering a  thing  of  less  value,  the  sum  will 
generally  be  treated  as  a  penalty. "  Sec- 
tion 411.  "Whenever  thestipulated  sum  is 
to  be  paid  on  breach  of  a  contract  of  such 
a  nature  that  the  loss  may  be  much  great- 
er or  much  less  than  the  sum,  it  will  not 
be  allowed  as  liquidated  damages. "  Sec- 
tion 412.  "A  sum  fixed  as  security  for 
the  performance  of  a  contract  containing 
a  number  of  stipnlatlous  of  widely  differ- 
ent Importance,  breaches  of  some  of  which 
are  capable  of  accurate  valuation,  for  any 
of  which  tbe  stipulated  sum  is  an  excess- 
ive compensation,  is  a  penalty."  Section 
413.  "If  the  contract  is  one  In  which  the 
measure  of  damages  for  part  performance 
is  ascertainable,  and  a  sum  is  stipulated 
tor  breach  of  it,  this  sum  will  not  be  al- 
lowed as  liquidated  damages,  in  case  of  a 
partial  breach. "    Section  415. 

In  1  Pomeroyon  Equity  Jurisprudence 
the  following  language  Is  used:  "Where 
an  agreement  contains  provisions  for  the 
performance  or  non-performance  of  several 
acts  of  different  degrees  of  Importance,  and 
then  a  certain  sum  is  stipulated  to  be  paid 
upon  a  violation  of  any  or  all  of  such  pro- 
visions, and  the  sum  will  be  In  some  In- 
tances  too  large,  and  in  others  too  small, 
a  compensation  for  the  Injury  thereby  oc- 
casioned, that  sum  is  to  be  treated  as  a 
penalty,  and  not  as  liquidated  damages. 
This  rule  has  been  laid  down  in  a  some- 
what different  form,  us  follows:  Where 
the  agreement  contains  provisions  for  the 


performance  or  n  on -performance  of  acts 
which  are  not  measurable  by  any  exact 
pecuniary  standard,  and  also  of  one  or 
more  other  acts  in  respect  of  which  the 
damages  are  easily  ascertainable  by  a 
Jury,  and  a  certain  sum  is  stipulated  to  be 
paid  upon  a  violation  of  any  or  all  of 
these  provisions,  such  sum  must  be  taken 
to  be  a  penalty."  Section  443.  "Whether 
an  agreement  provides  for  the  performance 
or  non-performance  of  onesingle  act,  or  of 
several  distinct  and  separate  acts,  if  the 
stipulation  to  pay  a  certain  sum  of  money 
upon  a  default  Is  so  framed,  is  of  such  a 
nature  and  effect,  that  it  necessarily  ren- 
ders the  defaulting  party  liable  in  the  same 
amount  at  all  events,  both  when  his  fail- 
ure to  perform  is  complete  and  when  it  Is 
only  partial,  the  sum  must  be  regarded 
as  a  penalty,  and  not  as  liquidated  dam- 
ages. "    Section  444. 

In  1  Sutherland  on  Damages  thef  olio  wing 
among  other  language  is  used :  "  While  no 
one  can  fail  to  disco  ver  a  very  great  amount 
of  apparent  confiict,  still  it  will  be  found 
on  examination  that  most  of  the  cases, 
however  conflicting  in  appearance,  have 
yet  been  decided  according  to  the  Justice 
and  equity  of  the  particular  case."  Page 
478.  "To  be  potential  and  controlling 
that  a  stated  sum  Is  liquidated  damage, 
that  sum  must  be  fixed  as  tbe  basis  of 
compensation,  and  substantially  limited 
to  it;  for  Just  compensation  is  recognized 
aa  the  universal  measure  of  damages  not 
punitory.  Parties  may  liquidate  the 
amount  by  previous  agreement.  But, 
when  a  stipulated  sum  Is  evidently  not 
based  on  that  principle,  the  Intention  to 
liquidate  damages  will  either  be  found  not 
to  exist,  or  will  be  disregarded,  and  the 
stated  sum  treated  as  a  penalty.  Con- 
tracts are  not  made  to  be  broken ;  and 
hence,  when  parties  provide  forconseqnen* 
cee  of  a  breach,  they  proceed  with  less  cau- 
tion than  if  that  event  was  certain,  and 
they  were  fixing  a  sum  absolutely  to  be 
paid.  The  Intention  in  all  such  cases  is 
material;  but,  to  prevent  a  stated  sum 
from  being  treated  as  a  penalty,  the  in- 
tention should  he  apparent  to  liquidate 
damages  in  the  sense  of  making  just  com< 
pensation.  It  is  not  enough  that  tbe  par- 
ties express  the  intention  that  tbe  stated 
sum  shall  be  paid  in  case  of  a  violation  of 
the  contract.  A  penalty  is  not  converted 
into  liquidated  damaKes  by  the  intention 
that  it  be  paid.  It  Is  intrinsically  a  differ- 
ent thing,  and  the  intention  that  It  be  paid 
cannot  alter  Its  nature.  A  bond,  literally 
construed,  imports  an  intention  that  the 
penalty  shall  be  paid  if  there  be  default  in 
the  performance  of  the  condition;  and 
formerly  that  was  the  legal  effect.  Courts 
of  law  now,  however,  administer  thesame 
equity  to  relieve  from  penalties  in  other 
forms  of  contract  as  from  those  in  bonds. 
The  evidence  of  an  intention  to  measure 
the  damage,  therefore,  is  seldom  satis- 
factory when  tbe  amount  stated  varies 
materially  from  a  just  estimateof  theactn* 
al  loss  finally  sustained. "  Pages  480,  481. 
Bee  also,  eupeclally,  3  Parsons  on  Con^ 
tracts,  (16th  Ed.,  p.  156  et  seq.) 

Mtiny  courts  hold  that  the  intention  of 
the  parties  must  govern,  but  say  that  If 
the  damages  stipulated   to   tie  paid,  !•• 
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caived,  or  recoverAd  on  tlie  breach  of  the 
contract  are  out  of  proportion  to  the  act- 
ual damngeE)  that  might  beHuutuIiied,  then 
the  partieu  could  not  in  fact  have  intended 
liquidated  duiuages,  but  raereljr  a  penalty, 
whatever  their  language  might  be.  Other 
courts  hold  that  It  makes  no  difference 
what  the  Intention  of  the  parties  might 
be;  tbatihe  nature  of  the  contract  itself 
must  govern,  and  if  the  amountstipulated 
to  be  paid,  ret-elved,  or  recovered  la  out  of 
all  proportion  to  the  actual  damages  that 
might  be  sustained,  then  such  amount 
mu8t  be  treated  as  a  penalty,  vrhatever 
may  have  been  the  intention  of  the  par- 
ties; that  In  fact,  and  in  the  very  nature 
of  things,  such  amount  would  be  a  penal- 
ty, and  could  not  be  anything  else;  that 
the  parties  could  not  by  misnaming  the 
amount,  and  calling  it  liquidated  damages, 
malce  it  such.  In  this  connection,  the 
following  language  of  Judge  Christiancy, 
who  delivered  the  opinion  of  the  court  In 
the  case  of  Jaquith  v.  Hudson, 5  Mich.  12:^, 
186, 1U7,  is  Instructive:  "Again,  the  attempt 
to  place  this  question  upon  the  Intention 
of  the  parties,  and  to  make  this  the  gov- 
erning consideration,  necessarily  implies 
that.  If  the  intention  to  make  the  sum 
stipulated  damages  should  clearly  appear, 
the  court  would  enforce  the  contract  ac- 
cording to  that  intention.  To  test  this, 
let  it  be  asked  whether.  In  such  a  case,  it 
it  were  admitted  that  the  parties  actually 
intended  the  sum  to  be  considered  as  stip- 
ulated damages,  and  not  as  a  penalty, 
would  a  court  of  law  enforce  it  for  the 
amount  stipulated?  Clearly,  they  could 
not,  without  going  back  to  the  technical 
and  long-exploded  doctrine  whiuh  gave 
the  whole  penalty  of  the  bond,  without 
reference  to  the  damages  actually  sus- 
tained. They  would  thus  beslmply  chang- 
ing the  names  of  things,  and  enforcing, 
under  the  name  of  stipulated  damages, 
what  in  its  own  nature  is  but  a  penalty. 
The  real  question  in  this  class  of  cases  will 
be  found  to  be,  not  what  the  parties  in- 
tended, but  whether  the  sum  is  in  fact  in 
the  nature  of  a  penalty;  and  this  Is  to  be 
determined  by  the  magnitude  of  the  sum, 
in  connection  with  thesnbject-matter,  and 
not  at  all  by  the  words  or  the  understand- 
ing of  the  part'es.  The  intention  of  the 
parties  cannot  alter  it.  While  courts  of 
law  gave  the  penalty  of  the  bond, the  par- 
ties intended  the  payment  of  the  penalty 
as  much  as  they  now  intend  the  payment 
of  stipulated  damages.  It  must  therefore, 
we  think,  be  very  obvious  that  the  actual 
intention  of  the  parties  in  this  class  of 
cases,  and  relating  to  this  point, is  wholly 
Immaterial;  and,  though  the  courts  have 
very  generally  professed  to  base  their  de- 
cisions upon  the  intention  of  the  parties, 
that  intention  is  not,  and  cannot  be  made, 
the  real  basis  of  these  decisions.  In  en- 
deavoring to  reconcile  their  decisions  with 
the  actual  intention  of  the  parties,  the 
courts  liave  sometimes  been  compelled  to 
jse  language  wholly  at  war  with  any  idea 
of  interpretation,  and  to  suy  'that  the 
parties  must  beconsidcred  as  not  meaning 
exactly  what  they  say.'  Horner  v.  Fllnt- 
off,  9  Mees.  &  W.  678,  per  Pakkk.  B.  May 
it  not  be  said,  with  at  least  equal  proprie- 
ty, that  the  courts  have  sometimes  said 


what  tbey  did  not  exactly  mean?"  And 
in  the  case  of  Myer  v.  Hart,  40  Mich.  517, 
623,  the  supreme  court  of  Michigan  held  as 
follows:  "Just  compensation  for  the  in- 
jury sustained  is  the  principle  at  which 
the  law  alms,  and  the  parties  will  not  be 
permitted,  by  express  stipulation,  to  set 
this  principle  aside. " 

We  might  quote  further  from  the  text- 
books and  the  reported  cases,  but  we  think 
the  foregoing  is  sufficient;  and  from  the 
foregoing  It  certainly  follows  that  the 
plaintiff  below,  Kemper,cannot  "recover" 
"the  sum  of  f 500  as  liquidated  and  ascer- 
tained  damages  for  the  breach  of  this  con- 
tract, "  notwithstanding  such  is  the  lan- 
guage of  the  contract.  If  the  defendant, 
Condon,  had  removed  the  building  situat- 
ed on  lot  6  three  fe«it  north,  and  have  then 
put  the  same  in  as  good  condition  as  it 
was  before,  be  would  have  so  completed 
bis  contract  that  not  one  cent  of  damage 
could  be  recovered  from  him ;  and  to  so 
remove  such  building,  and  to  put  it  in  as 
good  condition  as  it  was  before,  would 
not  have  cost  to  exceed  9100.  But  sup- 
pose that  Condon  had  removed  the  build- 
Ing,  and  then  have  failed  to  put  the  same 
in  aegood  condition  as  it  was  before;  be 
would  have  committed  a  breach  of  the 
contract,  bat  the  actual  damages  might 
not  have  been  $23.  Then,  should  the 
plaintiff,  Kemper,  recover  the  said  sum  o( 
$500?  Or  suppose  that  Condon  had  re- 
moved the  liouse,  and  attempted  to  put  it 
in  as  good  condition  as  it  was  before,  but 
have  failed  to  repair  a  lock,  or  a  small  por- 
tion of  the  plastering,  or  a  broken  win- 
dow, which  repairing  might  not  have  cost 
$1  •  then,  should  Kemper  have  the  right 
to  recover  the  said  sum  of  $500?  All  this 
shows  that  the  parties  did  not  have  in 
contemplation  the  matter  of  actnal  nom- 
pen.satory  damages  when  they  stipulated 
that  Kemper  might  recover  f500  from 
Condon  asllquidated  and  ascertained  dam- 
ages, in  caseof  a  breach  of  thecontract,  but 
shows  that  in  fact,  though  not  in  words, 
they  fixed  the  sum  of  foOO  as  a  penalty  to 
cover  all  or  any  damages  which  might  re- 
sult from  a  breach  of  the  contract.  The 
Judgment  of  the  court  below  will  be  re- 
versed, and  cause  remanded  for  further 
proceed  ings.    All  the  j  us  tlces  concurring. 


(47  Kan.  I8J5 

Nemaha  Fair  Ass'n  v.  Thl-mmbu,  Chair- 
man of  Board  of  County  Commissioners, 
et  al. 
(Swpreme  Court  (tf  Kan»a».   Oct  10, 1891.) 

St  An  BOAKD  OP  AOBICULTDRB  —  ArPBOPBIATIOm 
TO  AOBICULTDRAJ.  SOOIETIBS. 

in  order  to  entitle  a  county  or  district 
agrionltural  society  to  representation  In  the  state 
board  of  ^rlculture,  the  reports  prescribed  in 
section  2oi  tho  act  fortheeDcouragemeat  of  agri- 
culture (Gen.  St.  1889,  par.  6250)  must  have  been 
made ;  and,  unless  these  reports  have  been  made 
at  the  times  and  In  the  manner  required,  such 
society  Is  not  entitled  to  demand  an  appropria- 
tion of  the  public  moneys  of  the  county,  spck  as 
is  provided  for  in  section  8  of  the  act  mentioned. 
(Syllabtis  by  tht  Coun.) 

Application  bj  the  Nemaha  Fair  Associa- 
tion for  a  wr.it  ol  uittadamna  to  C.  B. 
Thummel,  chalrniao  o!  tne  board  of  coun- 
ty commissioners  of  Nemaha  county,  anA 
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NEMAHA  FAIR  ASS'N  v.  THUMMEL. 


tbo  Sabetha   District   Fair    ABSOciation. 
Writ  denied. 

Emery  *  Thompson,  for  plaintiff.    AM- 
Jah  Wella,  for  defendants. 

JoHNBTO.M,  J.  TlilH  is  a  proceeding  In 
mandaiunn,  brouglit  orliflnally  in  this 
court  by  the  Nemaha  Fair  AHSoclation,  to 
compel  the  chairman  of  the  hoard  of 
county  commiHsionera  of  Ne.naha  county 
to  Issue  and  deliver  to  the  plaintiff  an  or- 
der on  the  treasurer  of  the  county  for 
$200.  The  claim  is  made  under  the  pro- 
Tlsions  of "  An  act  for  the  encouragement 
of  agrlcnlture, "  and  particularly  under 
section  S  of  that  act.  Oen.  St.  1889, 
para.  6249,  6257.  In  an  earlier  stage  of  this 
litigation  the  validity  of  section  H  was 
challenged  and  snatained.  Association  v. 
Meyers,  44  Kan.  132,  24  Pac.  Rep.  71.  Since 
that  time  Thummel  was  elected  chairman 
of  the  board  of  county  commlssionera  to 
succeed  Myers,  and  he  has  been  substitut- 
ed In  the  place  of  Myers  as  the  defendant. 
The  Sabetha  District  Fair  Absnclation, 
upon  application,  was  made  a  defendant 
berein;  and  alleged  that  it  was  entitled  to 
tbe  $200  in  controversy,  by  reason  of  being 
a  district  agricultural  soclet.v,  and  having 
held  a  fair,  collected  $500  by  voluntary 
contribution,  and  having  made  all  neces- 
sary reports  to  the  secretary  of  the  state 
board  of  agriculture,  and  performed  ev- 
erything else  required  by  law  to  be  done 
to  entitle  it  to  the  sum  of  $200  from  Ne- 
maha county.  The  statute  having  been 
held  to  be  constitutional,  the  question  re- 
mains whether  the  plaintiff  has  complied 
with  the  requirements  of  the  statute  so  as 
to  be  entitled  to  demand  from  the  county 
the  statutory  allowance.  It  is  alleged 
in  the  alternative  writ  that  the  plain- 
tiff la  a  duly-orgaulzed  agricultural 
society,  formed  November  24,  18X2,  "to 
encourage  agriculture,  horticulture,  me- 
chanics, and  tbe  fine  arts,  the  improve- 
ment of  the  breed  of  domestic  animals, 
and  to  hold  fairs  for  the  exhibition  of 
skilled  industry  and  enterprise;"  that  its 
capital  stock  is  $7,000,  which  has  been 
voluntarily  contributed  by  the  members, 
and  is  fully  paid;  that  the  plaintiff  has 
beld  annual  fairs  In  Nemaha  county  since 
its  organization,  and  has  paid  annually 
to  exhiblters  not  less  than  $1,500  for  pre- 
miums, and  has  annually  sent  a  delegate 
from  the  society  to  the  meeting  of  the 
State  board  of  agriculture,  which  dele- 
gate has  been  duly  recognised  by  and  ad- 
mitted as  a  member  of  that  board.  Tbe 
writ  further  alleges  "  that  the  secretary  of 
tbe  plaintiff  has  made  monthly  reports  to 
the  state  board  of  agriculture  on  the  last 
"Wednesday  of  each  month  since  its  or- 
ganization of  the  condition  of  the  crops  In 
Its  county,  and  made  a  list  of  such  nox- 
ious insects  as  were  destroylne  the  crops, 
if  any,  and  stated  the  extent  of  their  dep- 
redations, and  reported  the  conditUm  of 
stock,  giving  a  description  of  the  symp- 
toms of  any  disease  prevailing  among  the 
same,  with  the  means  of  prevention  and 
remedies  employed,  so  far  as  ascertained, 
and  such  other  Information  as  wan  of  in- 
terest to  the  farmers  of  the  state;  and  did 
also  make  out  a  statement  containing  a 
Bynopsis  of  the  awards  at  tbe  fair,  the  cur- 
v.27F.no.l5— 53 


rent  year,  offered  and  awarded  as  pre- 
miums for  the  improvement  of  stock, 
tillage,  crops,  implements,  mechanical  fa- 
brics, and  articles  of  domestic  industry, 
which  exceeds  the  sum  of  $1,500,  and  an 
abstract  of  the  treasurer's  account,  and 
reported  on  tbe  condition  of  agriculture 
In  its  said  county  of  Nemaha  to  the  state 
board, said  statement  being  forwarded  by 
mall  to  the  state  board  on  or  before  the 
15th  day  of  November  of  each  year. "  The 
facts  which  have  been  agreed  upon,  how- 
over,  do  not  measure  up  with  the  allega- 
tions of  the  plaintiff.  It  is  practically 
conceded  by  counsel  that  the  Sabetha  Dis- 
trict Fair  Association  has  not  met  the  re- 
quirements of  the  statute,  and  is  there- 
fore not  entitled  to  demand  from  the 
county  $200,  or  any  other  sum ;  and  coun- 
sel for  defendants  insist  that  tbe  Nebema 
Fair  Asaoclation  is  not  entitled  to  tbe 
allowance  for  three  reasons :  (1)  That  it 
is  not  such  an  agricultural  societ.y  as  Is 
contemplated  by  tbe  act;  (2)  that  It  has 
not  made  the  reports  required  by  the  stat- 
ute; and  (3)  that  it  has  not  raised  from 
its  members  and  paid  into  its  treasury  tbe 
required  sum  of  money. 

The  facts  satisfactorily  show  that  the 
first  objection  is  not  weli  taken,  as  tbe 
plaintiff  appears  to  be  an  agrlcnltural  so- 
ciety such  as  would  beentitled  to  the  stat- 
utory bounty  if  it  had  complied  with  tbe 
requirements  of  tbe  statute. 

The  second  objection  urged  against  the 
demand  of  the  plaintiff  Is  good,  as  it  has 
clearly  failed  to  follow  the  directions  of 
the  statute  in  respect  to  tbe  making  of 
reports.  The  conditions  upon  which  a 
society  can  demand  an  allowance  are 
clearly  stated  In  the  act  providing  for  the 
same,  and  the  making  of  monthly  and 
annual  reports  to  the  state  board  of 
agriculture  la  among  tbe  most  Impor- 
tant. In  respect  to  tbe  monthly  reports, 
it  is  provided, in  section  2of  theact,  "that 
the  secretary  of  each  district  or  county 
society,  or  such  other  person  as  may  be 
designated  by  the  society,  shall  make  a 
monthly  report  to  the  state  board  of 
agriculture,  on  the  last  Wednesday  of 
each  month,  of  the  condition  of  crops  in 
bis  district  or  county,  making  a  list  of 
such  noxious  insects  as  are  destroying 
crops,  and  state  the  extent  of  their  dep- 
redations, report  tbe  condition  of  stock, 
giving  a  description  of  the  symptoms  of 
any  disease  prevailing  among  the  same, 
with  means  of  prevention  and  remedies 
employed,  so  far  as  ascertained,  and  such 
other  information  as  will  be  of  interest  to 
the  farmers  of  the  state."  After  tbe  fair 
has  been  held,  another  report  is  required, 
containing  a  synopsis  of  the  awards,  as 
well  as  other  information.  The  record 
discloses  that  no  report  was  made  for 
January  or  February  of  the  year  on  which 
the  demand  was  made,  and  that  the 
first  report  made  was  on  March  81, 1888, 
which  is  called  a  quarterly  report,  and 
contained  most  of  the  information  re- 
quired to  be  furnished  in  each  monthly  re- 
port. On  May  31,  1888,  a  postal-card  re- 
port was  made,  giving  the  condition  of 
the  crops,  including  apples  and  cherries, 
and  also  reporting  with  reference  to  rain- 
fall and  chinch  bugs,  but  no  mention  was 
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made  of  tbe  condition  of  stocli.  A 
puBtal-card  report  wae  made  on  June  30, 
1888,  similar  to  tlie  one  ol  ttie  preceding 
montli,  and  it  contained  no  reference  to 
tbe  condition  ot  Btocli,  or  tlie  diHeaues 
prevailing  among  tbe  same.  On  July 
31,  1888,  a  report  covering  Bubstantially 
tbe  same  ground  as  tlie  last  one  was 
made,  wblcb  was  equally  Incomplete.  On 
August  31, 1888,  a  report  was  made  upon 
a  pustal-cnrd  in  respect  to  the  area  plant- 
ed in  corn,  the  difference  in  results  be- 
tween listed  corn  and  thut  put  in  wltli  a 
planter,  and  the  estimated  product  per 
acre  of  the  same.  So  other  facts  were 
stated  in  the  report.  In  September,  1888. 
a  full  report  was  made  as  to  the  average 
yield  ot  tbe  various  crops  grown  in  tbe 
county,  and  tbe  average  value  of  tbe 
name,  as  well  as  the  average  value  of  live- 
stock, and  of  the  wages  paid  for  farm  la- 
borers during  the  season.  Nothing  what- 
ever was  said  about  tbe  condition  of  the 
growing  crops,  or  the  noxious  insects, 
nor  about  the  condition  ot  stock  or  the 
diseases  prevailing  among  stock,  as  tbe 
statute  requires.  In  the  same  month,  tbe 
annual  report  was  made,  which,  al- 
though quite  full,  did  not  cover  all  tbe 
subjects  upon  which  a  report  is  required. 
No  other  reports  were  mada  or  attempted 
during  the  year,  and  the  reason  given  for 
tbe  omission  is  that  no  others  were  re- 
quired by  tbe  secretary  ot  the  state 
board.  Itisagreedtbattbesecretary  oftbe 
state  board,  for  a  long  time  prior  to  1888, 
had  assumed  to  and  did  direct,  by  meaus 
of  blanks  sent  out  to  the  various  agri- 
cultural societies  throughout  the  state, 
what  iiiforniution  should  be  furnished  to 
the  office  with  respect  to  crops,  stock,  in- 
sects, etc.,  and  that  the  plaintiff  had  filled 
up  all  the  blanks  sent  to  It,  and  answered 
fully  all  the  questions  asked  by  the  secreta- 
ry. It  further  appears  that  tbe  secretai-y 
wrote  to  tbe  plaintiff,  stating  that,  on 
examination  of  the  records'  of  the  ofSce,  it 
appeared  that  the  plaintiff  had  made  all 
tbe  reports  required  by  law  entitling  it 
to  a  delegate  to  the  annual  meeting  to 
be  held  on  January  9, 1889.  Tbe  delegate 
was  elected  by  the  plaintiff,  and  was  rec- 
ognized and  admitted  as  a  member  of  the 
state  board  at  its  annual  meeting.  Tbe 
plaintiff  contends  that,  as  It  has  made  all 
the  reports  required  by  the  secretary  of 
the  state  board,  and  as  it  was  accorded 
representation  in  the  state  board  at  tbe 
annual  meeting,  no  other  or  further  re- 
ports were  neceRHary  or  essential  to  the 
payment  of  the  $200.  Tbe  will  of  tbe  leg- 
islature, and  not  that  ot  the  socretary, 
must  control.  The  legislature  has  spe- 
cifically provided  when  tbe  reports  shall 
be  made,  and  what  they  shall  contain, 
and  has  further  provided  that  tbe  mak- 
ing of  these  reports  is  a  prerequisite  to 
an  allowance  by  the  county.  The  society 
can  demand  the  money  from  tbe  county 
only  when  it  "shall  have  complied  fully 
with  tbe  provisions  of  the  second  section 
of  the  act,  so  as  to  be  entitled  to  a  repre- 
sentation In  the  state  board  of  agricult- 
ure. "  Gen.  St.  1889,  par.  6256.  It  is  not 
left  to  tbe  secretary  nor  to  the  state 
board  to  determine  what  acts  are  to  be 
performed  and  what  conditions  exist  to 


entitle  a  society  to  representation,  or  to 
entitle  It  to  demand  an  appropriation  of 
public  mone.v  from  tbe  county.  These 
limitations  are  fixed  by  the  statute,  and 
they  can  neither  l>e  ignored  nor  modified 
by  the  secretary.  The  fact  that  the  socie- 
ty was  given  representation  oa  tbe  state 
board  is  not  the  test  of  its  right  to  tbe 
money,  but  it  is  whether  it  was  entitled 
to  representation,  and  the  statute  pro- 
vides that  It  shall  not  be  so  entitled  un- 
less it  has  made  the  monthly  and  annual 
reports.  One  of  the  principal  objects  of 
the  state  board  of  agriculture  Is  the  col- 
lection and  dissemination  of  information 
of  interest  to  the  farmers  oftbe  state.  To 
accomplish  this  beneficial  purpose,  tbe 
monthly  reports  are  required  from  the 
county  and  district  societies,  which,  in  a 
certain  sense,  form  a  part  of  tbe  state 
board.  In  order  to  encourage  the  local 
societies  in  making  these  reports,  aud  al- 
so in  making  an  annual  exhibit  of  tbe 
products  the  county  or  district,  the  allow- 
ance of  $200  is  authorized.  If  they  are  not 
made  regularly  and  promptly,  as  the 
statute  prescribes,  tbe  county  is  under  no 
obligation  to  the  society,  and  tbe  chair- 
man of  the  county  l)oard  bas  no  right  to 
issue  an  ordei"  upon  tbe  county  treai<urer 
for  ^200  or  any  other  sum.  As  the  Nema- 
ha Fair  Association  and  the  Sabetha  Dis- 
trict Fair  Association  have  both  failed  to 
comply  with  tbe  statutory  requirements, 
neither  of  them  is  entitled  to  tbe  relief  de- 
manded. Tbe  peremptory  writ  will  there- 
fore be  denied.  All  the  justices  concur- 
ring. 


State  v.  Bcbb. 


(47  Kan.  Ml) 


(Supreme  Court  of  Kansas.  Oct  10, 1891.) 
Reuistratiox  or  Voters — Compuakcb  with  Law. 
A  slight  departure  from  some  directory 
provision  of  the  act  relating  to  the  registration 
of  voters  in  cities,  without  any  fraudulent  intent 
on  the  part  of  the  ofBcer,  and  which  in  its  nat- 
ure and  effpct  cannot  Injui-o  any  one,  or  operate 
to  interfere  with  or  defeat  the  purpose  of  the 
act,  is  not  punishable  as  a  felony,  or  within  the 
penalty  described  in  section  15  of  the  act. 

(Syllabus  by  the  Court.) 


On  rehearing. 
Pae.  Rep.  614. 


For  former  report,  see  25 


Johnston,  J.  Upon  tbe  original  hear- 
ing no  argument  or  appearance  in  behalf 
of  the  defendant  was  made,  but  upon  this 
application  for  a  rehearing  the  defendant 
appears  by  his  counsel,  and  insists  tbat 
the  Information  filed  against  him  is  Inade- 
quate In  its  averments,  and  fatally  defect- 
ive In  not  charging  a  culpable  Intent.  It 
Is  stated,  in  substance,  that  he  was  the 
city  clerk  of  El  Dorado,  and  that  he  un- 
lawfully aud  feloniously  registered  J.  N. 
Hanna  as  a  qualified  voter,  when  Hanna 
did  not  appear  in  person,  or  was  not  pres- 
ent in  tbe  office  of  tbe  city  clerk,  giving  his 
name,  occupation,  and  place  of  residence, 
as  tbe  statute  directs.  It  is  stated  that, 
at  the  hearing  of  the  motion  to  quash, 
the  county  attorney  Informed  tbe  court 
"  tbat  there  would  be  uo  effort  made  to 
show  any  fraudulent  intent  on  the  part  of 
tbe  defendant  in  the  simple  act  of  register- 
ing J.  N.  Hanna,  who  was  at  that  time  a 
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resident  and  otherwise  a  legai  and  quail- 
fled  elector  In  the  city  of  El  Dorado,  but 
who  did  not  appear  in  person  before  said 
clerk  on  the  day  on  which  he  was  refsis- 
tered."  It  Is  also  stated  that  the  district 
court  held  that  unlesB  "the  defendant  by 
his  act  intended  to  commit  some  wrong, 
either  in  registerlnK  a  person  not  entitled 
to  vote,  or  Intending  to  injure  or  defraud 
a  person  with  a  right  to  vote  out  of  his 
vote,  or  Intending  to  injure  or  defraud 
some  candidate  before  the  election,  the  de- 
fendant would  not  be  guilty  of  violating 
the  law:"  and,  as  none  of  these  things 
were  contended  tor  by  the  prosecution, 
the  motion  to  qnash  was  sustained. 

It  is  earnestly  contended  that  It  was 
not  within  the  legislative  intent  to  pun- 
ish as  for  a  felony  every  omission  or  fail- 
ure of  the  officers  to  carry  out  the  minute 
and  minor  details  of  the  registration  act, 
and  that,  although  the  prohibition  of  the 
act  was  general  In  its  terms.  It  fairly  em- 
braced only  the  mischiefs  which  the  enact- 
ment was  Intended  toprevent.  It  is  there- 
fore urged  that  the  information  should 
contain  statements  showing  a  culpable  in- 
tent on  the  part  of  the  defendant  to  defeat 
the  obvious  purpose  of  the  statute,  or  al- 
legations of  some  acts  or  omissions  of  the 
defendant  of  asubstantlvecharacternpces- 
sarily  resulting  in  the  wrong  or  injury 
which  the  legislature  intended  to  sup- 
press. The  writer  hereof  Is  now  Inclined 
to  think  that  the  allpgations  of  the  infor- 
mation are  insulBcient;  but  the  majority 
of  the  court  are  of  opinion  that  the  lan- 
guage of  the  charge,  stating  that  the  act 
was  unlawfully  and  feloniously  done, 
characterizes  it  as  a  crime,  and  therefore 
the  Inforniation  Is  not  so  Inadequate  in 
statement  as  to  be  fatally  defective.  Tlie 
court,  however,  does  not  decide,  as  coun- 
sel seem  to  think,  that  every  departure 
from  the  letter  of  the  statute  conies  with- 
in its  prohibition  and  penalty,  and  there- 
fore the  hardships  which  counsel  Imagine 
will  result  from  the  enforcement  of  the  act 
do  not  exist.  It  Is  true  that  the  languugo 
of  section  15  is  sweeping  in  Its  terms,  and. 
If  construed  with  literary  severity,  would 
embrace  the  sligh  test  departure  from  any 
direction  or  d«tail  which  the  statute  con- 
tains, however  innocent  and  harmless  the 
act  or  omission  of  the  officer  might  be.  It 
is  evident  from  the  provisions  and  penalty 
of  the  act  that  sach  was  not  the  purpose 
of  the  legislature.  The  act  Is  a  general 
one,  giving  si>eciflc  and  minute  directions 
and  details  as  to  the  prepiiratlon  for  and 
the  regulation  of  the  registration  of  voters 
In  cities  of  the  first  and  second  classes. 
Minute  directions  are  given  as  to  the  vari- 
ous steps  to  be  taken,  and  the  manner 
thereof,  some  of  which  are  very  important, 
while  others  are  of  less  importance;  and 
at  the  end  of  the  chapter  It  Is  provided 
that  If  any  ofldcer  shall  neglect  or  refuse  to 
perform  any  act  required  by  the  statute, 
and  In  the  manner  required  by  It,  he  shall 
be  guilty  of  a  felony,  and  punished  by  con- 
finement and  hard  labor  in  the  peniten- 
tiary, as  well  as  to  forfeit  the  office  which 
be  then  holds.  The  legislature  doubtless 
Intended  to  Impose  upon  the  officers  a 
faitbfol  observance  of  the  provisions  of 
■Oie  act,  with  a  view  of  carrying  out  its 


purposes;  but  it  will  hardly  be  contended 
that  the  legislature  intended  to  visit  so  se- 
vere a  punishment  upon  an  officer,  free 
from  any  wrong  intent,  for  some  slight 
departure  from  an  unimportant  detail  of 
the  law,  which  does  not  and  cannot  op- 
erate to  defeat  Its  object.  We  may  prop- 
erly look  at  the  mischief  proposed  to  be 
remedied,  and  to  some  extent  the  severity 
of  the  penalty  imposed  in  detenniniug  the 
true  legislative  intent  in  framing  the  act. 
It  has  been  held  that  the  purpose  of  the 
registration  act  Is  to  preserve  the  purity 
of  the  ballot-box  by  ascertaining  In  ad- 
vance, by  proper  proofs,  who  are  entitled 
to  vote  at  an  election;  thus  securing,  10 
days  before  the  election,  the  full  registry  of 
all  persons  entitled  to  vote,  which  regis- 
try can  be  examined  and  scrutinized  by 
any  interested  party.  State  v.  Butts,  31 
Kan.  5.17,  2  Pac.  Rep.  618.  Any  substan- 
tive act  or  omission  of  an  officer  which  ap- 
pears to  operate  to  defeat  this  purpose 
comes  within  the  prohibition  and  penalty 
of  the  statute;  but  a  strict  compliance 
with  a  minor  detail  that  could  have  no 
such  effect  was  not  intended  to  be  pun- 
ished as  a  felony.  For  instance,  the  act 
provides  that  on  January  1st  of  each  year 
the  mayor  and  council  shall  procure  and 
open  a  poll-book  lor  each  ward  in  thecity. 
Would  the  Inadvertent  omission  to  fur- 
nish a  poll  book  until  the  following  day 
subject  these  officers  to  imprisonment  in 
the  state  penitentiary?  The  statute  fur- 
ther provides  that  the  poll-books  shall  at 
all  times  bo  kept  in  the  office  of  the  city 
clerk.  If  the  clerk  should  take  one  book 
out  for  repairs  after  office  hours,  and  re- 
turn It  In  time  fxiv  the  opening  of  business 
the  next  morning,  would  he  be  liable  to  a 
felon's  punishment?  Again,  the  act  re- 
quires that  the  books  shall  be  open  at  all 
times  during  the  year,  except  for  10  days 
preceding  the  election ;  but  it  will  not  be 
contended  that  the  clerk  must  keejj  them 
open  during  the  night-time,  or  be  held  lia- 
ble to  the  rigorous  penalties  of  the  act. 
This  is  the  more  apparent,  for  another 
section  provides  for  registration  during 
the  usual  office  hours.  If  the  clerk,  as  a 
matter  of  courtesy  and  accommodation, 
should  remain  in  his  office  a  short  time  be- 
yond the  usual  office  hours,  and  should 
then  register  legally  qualified  votei-s,  would 
he  be  held  liable  to  the  penalties  of  the 
la w  ?  He  is  required  to  enter  the  names  of 
the  persons  registered  in  alphabetical  or- 
der: but  if  he  should,  by  mistake,  fail  to 
enter  a  name  in  that  order,  he  would 
hardly  be  guilty  of  felony,  although  the 
work  mas  not  done  in  the  manner  provid- 
ed in  the  act.  It  is  also  provided  that  no 
person  shall  be  registered  unless  he  appear 
In  person  at  the  city  clerk's  office,  and 
apply  to  be  registered;  but  If  a  qualified 
voter  who  was  an  invalid  was  driven  In  a 
carriage  to  the  city  clerk's  office,  but  was 
unable  to  enter  there,  and  should  call  the 
city  clerk  out  In  the  street,  or  should 
chance  to  meet  him  in  the  street,  and 
there  apply  to  be  registered,  and  the  city 
clerk,  knowing  that  he  was  unquestiona- 
bly a  qualified  voter,  should  register  him, 
would  this  deviation  from  the  strict  letter 
of  the  statute  be  within  the  severe  penal- 
ties provided  in  section  15?  We  think  not. 
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These  and  many  other  like  acts  and  omis- 
Hions  are  within  the  letter  u{  the  statute; 
but  manifestly  the  legislature  did  not  con- 
template that  such  acts  or  omissions 
shoiilii  be  punished  as  felonies.  A  depart- 
ure from  some  directory  provision,  made 
without  Iraudulent  intent,  and  which,  in 
its  nature  and  effect,  cannot  injure  any 
one.  or  operate  to  defeat  or  Interfere  with 
the  purpose  of  the  act. cannot  be  regarded 
to  have  been  In  the  mind  of  the  lei^lslature 
In  prescribinK  the  pennlties  of  the  act. 
Although  such  departure  ap[)ears  to  be 
within  the  strict  letter  of  the  act,  a  con- 
sideration of  tile  mischief  Intended  to  be 
prevented,  the  remedy  proposed,  and  the 
punishment  provided,  indicate  clearly  that 
such  was  not  the  intention  of  the  makers 
of  the  statute.  It  has  already  been  held 
that,  when  the  intention  of  the  legislature 
can  be  discovered,  it  should  be  sensibly 
followed,  although  such  interpretation 
may  seem  contrary  to  the  letter  of  the 
statute.  Intoxicating  Liquor  Cases,  25 
Kan.  731,  7«2.  The  motion  for  a  rehear- 
ing will  be  denied. 

HoBTON,  C.  J.,  concurs. 

Valexti.ve,  J.  I  concur  In  overruling 
the  motion  for  a  rehearing,  but  1  do  not 
uish  to  exjiress  nn.v  opinion  upon  any 
matter  not  involved  in  the  consideration 
of  this  question.  The  fundamental  ques- 
tion to  lie  considered  is  whether  the  de- 
fendant's motion  in  the  court  below  to 
quash  the  information  should  have  been 
sustained  or  not;  and  as  to  when  informa- 
tions may  be  quashed,  and  when  not,  see 

the  case  of  State  v.  Morrison,  46  Kan. . 

27  Pac.  Kep.  133.  The  only  substantial 
question  now  presented  is  whether  the  in- 
formation states  a  public  offense  as 
against  the  defendant  or  not.  Or,  in  oth- 
er words,  the  question  is  this:  Where  a 
criminal  information  states  and  charges 
everything  and  all  things  necessary,  un- 
der the  statutes,  to  constitute  a  public 
offense,  and  states  the  same  substantially, 
and  almost  literally,  in  the  language  of 
tlie  statute  detining  the  offense,  and 
charges  that  the  acts  of  the  defendant 
constituting  the  offense  were  committed 
by  him  "unlawfully  and  feloniously,"  does 
such  an  information  state  a  public  offense 
or  not?  Or  perhaps,  in  still  other  words, 
the  question  Is  this :  May  a  person  unlaw- 
fully and  feloniously  violate  a  criminal 
statute  without  being  guilty  of  any  of- 
fense? In  the  case  of  Wong  v.  Astoria,  13 
Or.  538, 11  Pac.  Rep.  285,  it  was  held  that 
to  allege  that  an  act  was  done  "  willfully 
and  unlawfully"  was  equivalent  to  alleg- 
ing that  it  was  done  "knowingly."  In 
the  case  of  Weinzorpflin  v.  State,  7  Blackf. 
18(3, 1U5,  it  is  said,  among  other  things,  as 
follows :  " '  Feloniously  '  Is  substituted  for 
It  [the  word  "unlawfully"]  in  this  indict- 
ment, and  is  not  tantamount  to  it,  but  is 
a  word  of  far  more  extensive  criminal 
meaning.  The  act  complained  of  could 
not  have  been  feloniously,  and  not  unlaw- 
fully, done."  In  the  case  of  Carder  v. 
State.  17  Ind.  307,  it  is  said  "that  the  word 
'feloniously,' in  the  connection  in  which 
it  was  used  in  tbeindictment,  was  identical 
iuits  import  with  the  word  'purposely.'" 


In  the  case  of  Com.  v.  Adams,  127  Mass.  15, 
17,  it  is  said:  "Bat  the  allegation  that 
the  defendant  maliciously  and  feloniously 
incited  and  procured  the  principal  to  com- 
mit the  felony  ex  v)  termini  imports  that 
she  acted  with  an  unlawful  intent."  In 
the  case  of  Allen  v.  Inhabitants,  3  Wils. 
318,  it  is  said  as  follows:  "Here  be  [the 
prosecutor]  has  alleged  in  his  declaration, 
and  proved  at  the  trial  to  the  satisfHCtion 
of  the  Jury,  that  the  same  was  committed 
and  done  feloniously  ;  and  that  act,  which 
was  committed  feloniously,  was  certainly 
done  willfully,  unlawfully,  and  malicious- 
ly; fordoing  an  act  feloniously  is  doing 
it  malo  Htiimo,  viz.,  with  malice.  There- 
fore (Sergeant  Burland  concluded  that  the 
declaration  was  perfectl.v  right;  and  of 
that  opinion  was  the  wluile  court,  and 
gave  Judgment  tor  the  plaintiff."  In  Web- 
ster's International  Dictionary  it  is  said 
that  the  word  "felonious"  means  "having 
the  quality  of  a  felony;  malignant;  ma- 
licious; villainous;  perfidious;  in  a  legal 
sense,  done  with  Intent  to  commit  a 
crime."  The  Encyclopaedic  Dictionary 
says  that  the  word  "felonious"  means,  in 
law,  "of  the  nature  of  a  felony;  done  with 
deliberate  purpose  to  commit  a  crime." 
And  the  word  "feloniously"  means,  in 
law,  "in  a  felonious  manner;  with  delib- 
erate intention  to  commit  a  crime."  See, 
also,  the  Imperial  Dictionary  and  the 
Century  Dictionary,  substaiitially  to  the 
same  effect. 

Under  the  foregoing  authorities,  and 
under  the  allegations  of  the  information, 
the  defendant  did  allthat  was  necessary  to 
be  done,  under  the  statutes,  to  constitute 
his  acts  a  ciiminal  offense;  and,  as  he  did 
the  same  "unlawfully  and  feloniously,"  he 
did  the  same  "with  intent  to  commit  a 
crime."  (Webst.  Int.  Diet.;)  or  "with  de- 
liberate intention  to  commit  a  crime," 
(Enc.  Diet.)  It  would  therefore  seem  that 
the  information  ought  to  be  held  to  be 
sufficient.  Can  a  person  violate  a  criminal 
statute  "with deliberate  intention  to  com- 
mit a  crime,"  and  still  be  inncK-ent  and 
blameless?  Where  a  statute  prohibita  a 
thing,  and  makes  the  doing  of  the  same  a 
criminal  offense,  but  nevertheless  a  party 
does  such  thing,  and  dues  it  "unlawfully 
and  feloniously,"  ur,  in  other  words,  does 
it  "with  the  Intent  to  commit  a  crime," 
is  he  still  innocent  and  blameless?  Will  it 
be  claimed  that  the  statute  in  the  present 
case  is  a  bad  law,  and  that  the  legislature 
has  no  right  to  pass  a  bad  law,  and  there- 
fore that  the  same  should  be  annulled  by 
the  courts? 


(47  Kan.  ISI) 

CutCAGO,  K.  &  W.  R.  Co.  V.  Woodward. 

(Supreme  Court  of  Kansas.  Oct.  10, 1891.) 
Emikbnt  Domain— EviDBNCB—EtiBMLsss  Errob. 
1.  The  iotrodactlon  of  immaterial  evidence, 
wliich  is  not  prejudicial  to  tbe  rights  of  the  da- 
feudant,  is  not  aufflclent  ground  to  grant  a  new 
trial. 

3.  Upon  the  trial  of  an  appeal  from  the  award 
of  commissioners  appointed  to  condemn  a  right  of 
way  for  a  railroad  company  along  a  highway,  it 
is  not  error  for  the  trial  court  to  instruct  the 
jury  that  they  are  not  to  take  into  oonsideratisn 
nny  benefits  which  might  accrue  to  the  plaintiff 
by  rMison  of  any  change  in  the  location  of  such 
public  highway. 
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3.  The  evidence  considered,  and  fonnd  that 
damages  awarded  by  the  Jury  are  not  excessive. 

HoRTOX,  C.  J.,  dissenting,  upon  the  grounds 
that  the  erroneous  evidence  was  improper  and 
prejudicial,  and  that  the  instructioa  referred  to 
in  the  syllabus  had  no  application  in  this  case, 
and  was  misleading,  upon  the  facts  disclosed  up 
on  tbe  trial. 

(&'l/l{uI>U8  by  Oreen,  C.) 

Commissioners'  decision.  Error  from 
dtstrkt  court,  Saline  county ;  8.  O.  Hinsb, 
JuO^e. 

Condemnation  proceedinRS  by  the  Chi- 
cago, Kansas  &  Western  Railroad  Compa- 
ny against  John  E.  Woodward,  Sr.  Ver- 
dict and  Judgment  for  defendant.  Plain- 
tiff brings  <'rror.    Aflinned. 

George  R.  Peck,  A.  A.  Hnrd,  and  Robert 
Dunlap,  for  plaintiff  In  error.  Moore  <t 
Qnlnby,  for  defendant  In  error. 

Qheen,  C.  This  was  an  appeal  from  an 
award  of  condemnation  proceedings  to 
the  district  court  of  Saline  county.  One 
dollar  was  awarded  as  damages  to  the 
owner  of  the  N.  W.  \  of  the  H.  W.  \  of  sec- 
tion 5,  township  14,  range  2  W.,  In  Saline 
county.  A  public  highway  runs  through 
this  land,  and  just  north  of  It  the  track  of 
tl'e  Union  Pacific  Railway  was  located. 
The  plaintiff  In  error  built  Its  railroad  on 
this  public  highway,  and  condemned  the 
interest  of  the  owner  In  the  public  high- 
way. Before  the  construction  of  its  rail- 
road the  company  laid  out  a  public  high- 
way north  of  the  Union  Pacific  track,  and 
paid  the  defendant  In  error  for  the  laying 
out  of  the  highway  through  his  land,  and 
concerning  this  there  Is  no  controversy. 
That  part  of  highway  where  the  railroad 
was  constructed  was  not  vacated.  Upon 
the  trial  of  the  case  In  the  district  court, 
the  Jury  returned  a  verdict  in  favor  of  tbe 
plaintiff  for  »425.6().  The  plaintiff  In  error 
brings  the  case  here,  and  the  first  error 
assigned  is  In  the  admission  of  certain  evi- 
dence upon  the  trial  below.  Complaint  Is 
made  of  the  following  question:  "Now, 
Imagine  the  railroad  built  there,  with  Its 
most  injurious  consequences.— both  rail- 
roads, the  Santa  Fe  and  the  Rock  Island, 
— what,  in  yonr  Judgment  and  opinion, 
was  the  land  worth  per  acre  Immediately 
after  the  building  of  those  roads?"'  This 
question  was  objected  to  as  Incompetent, 
irrelevant,  and  Immaterial,  which  was 
overruled  and  excepted  to  The  witness 
answered :  "  Well,  I  should  think  it  would 
make  considerable  difference  In  the  value  of 
the  land,— to  me,  any  way. "  The  answer 
given  by  the  witness  was  not  responsive 
to  the  question,  and  should  have  been 
stricken  out,  but  that  was  not  asked. 
The  question  was  not,  In  fact,  answered. 
What  the  witness  did  say  was  immaterial 
error,  and  was  not  sufflciently  prejudi- 
cial to  justify  a  reversal  of  tbe  case.  No 
objection  or  exception  was  made  to  the 
next  question  and  answer,  and  we  cannot 
consider  the  assignment  of  error  based 
upon  that  evidence. 

It  Is  claimed  that  the  court  erred  in  per- 
mitting the  report  of  the  condemnation 
proceeiiings  of  the  Chicago,  Kansas  & 
Nebraska  Railway  Company' to  be  intro- 
duced in  evidence.    The  evidence  that  a 


double  track  was  laid  on  the  right  of  way 
for  both  railroads,  under  tbe  condemna- 
tion proceedlngfs  of  the  plaintiff  in  error, 
was,  we  think,  competent.  The  evidence 
established  the  fact  that  the  land  In  ques- 
tion was  not  embraced  in  the  coidemna- 
tion  proceedings  of  the  former  railroad; 
that  whatever  was  being  done  there  was 
under  the  authority  and  dli-ection  of  the 
plaintiff  in  error.  We  think  the  evidence 
was  competent. 

It  Is  insisted  that  the  court  erred  In  per- 
mitting evidence  to  be  introduced  to  show 
why  the  highway  on  the  south  side  of  the 
railroad  track  was  not  vacated  by  the 
board  of  county  commlssionera.  We  fail 
to  see  how  thisevidencecould  prejudice  the 
plaintiff  in  error.  The  evidence  may  have 
been  Immaterial,  but  did  not  prejudice  tbe 
rights  of  the  railroad  company. 

Our  attention  Is  next  called  to  the  fol- 
lowing instruction:  "The  constitution 
of  the  state  of  Kansas  provides  that  a 
railroad  company  must  pay  for  its  right  of 
way  over  the  premises  of  an  individual, 
Irresjjectlve  of  any  benefits  that  may  ac- 
crue to  the  land-owner  by  reason  of  the 
proposed  improvements.  Therefore  you 
cannot  take  into  consideration  any  bene- 
fits that  may  nccrue  to  the  plaintiff  by 
reason  of  changing  the  public  highway 
from  the  south  side  to  the  north  side  of 
the  Union  Pacific  Railroad."  Section  4  of 
article  12  of  the  constitution  says:  "No 
right  of  way  shall  be  appropriated  to  any 
corporation  until  full  compensation  there- 
for be  first  made  in  money,  or  secured  by  a 
deposit  of  money  to  the  owner  irrespective 
of  any  benefit  from  any  improvements  pro- 
posed by  such  corporation."  This  section 
of  the  constitution  has  been  frequently 
construed  by  this  court,  commencing  as 
far  back  as  the  case  of  Railroad  Co.  v.  Orr, 
8  Kan.  419,  and  extending  down  to  Rail- 
road Co.  v.  Ross,  40  Kan.  598,  :!0  Pac. 
Rep.  197;  and  the  court  has  universally 
held  that  a  railroad  company  must  make 
full  compensation  for  the  right  of  way  ap- 
propriated, Irrespective  of  any  benents  or 
supposed  benefits  from  the  construction 
of  the  road,  or  any  Improvement  thereby. 
Tried  by  this  rule,  which  Is  supported  and 
sustained  by  the  decisions  of  other  states 
with  similar  constitutional  provisions,  wo 
think  the  instruction  was  not  misleading 
or  erroneous. 

The  last  contention  of  the  plaintiff  In  er- 
ror is  that  tbe  damages  awarded  by  the 
Jury  are  excessive.  The  witnesses  fixed  the 
valueof  the  land  taken  at  from  9100  to  $125 
per  acre.  The  railroad  occupied  one  and 
twenty-nlnehundredths  of  anarre,and  tbe 
Jury  awarded  9129  as  the  actual  market 
value  of  the  land  taken,  without  reference 
to  any  damages  to  the  remainder  of  the 
land.  It  Is  argued  that,  because  the  high- 
way was  not  vacated,  no  compensation 
should  have  been  awarded  for  the  right 
of  way  at  all,  for,  under  the  statutes  of  this 
state,  the  railroad  company  had  the  right 
to  construct  and  operatelts railroad  upon 
the  public  highway;  that  one  of  the  uses 
to  which  it  may  be  put  is  the  construction 
and  operation  of  a  railroad  along  and 
upon  the  same.  We  are  not  prepared  to 
subscribe  to  this  principle.    While  tbe  ad- 
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judlcated  cases  are  not  uniform,  the 
weight  of  authority  is  in  support  of  the 
rule  that  the  construction  of  a  railroad 
alonp;  a  hij,;liway  imposes  an  additional 
burden,  and  constitutes  a  taliing,  within 
the  constitution.  The  following  coses 
Jiuld  that  a  railroad  is  not  one  of  the  le- 
gitimate uses  of  a  highway,  and  for  such 
on  occupation  there  should  be  additional 
damages  awai-(led  to  the  adjoiuing  owner: 
Hallroad  Co.  v.  Keed,  41  Oal.  2.5(5;  Imlay 
V.  Railroad  Co.,  2«  Conn.  249;  Railroad 
Co.  V.  Steiner,  44  Gu.  540;  Cox  v.  Railroad 
Co.,  48  lud.  178;  Stange  v.  City  of  Du- 
buque, 62  Iowa,  303,  17  N.  W.  Rep.  618; 
Kucheman  v.  Railway  Co.,  46  Iowa,  366; 
Railroad  Co.  v.  Hartley,  67  111.439;  Phipps 
V.  Railroad  Co.,  66  Md.  319.7  Atl.  Rep.  Ki6; 
Springfield  v.  Railroad  Co.,  4  Cush.  63; 
Railroad  Co.  v.  Heisel,  47  Mich.  393,  11  N. 
W.  Rep.  212;  Harrington  v.  Railroad  Co., 
17  Minn.  215,  (Gil.  188;)  Railroad  Co.  v. 
Ingalls,  15  Neb.  123,  16  N.  W.  Rep.  762; 
Williams  v.  Railroad  Co..  16  N.Y.97;  Fan- 
ning V.  Osborne,34  Hun,  121;  Chamberlain 
V.  Cordage  Co..  41  N.  J.  Eq.  43,  2  Atl.  Rep. 
775;  Railroad  Co.  v.  Williams,  35  Ohio  St. 
168;  Mills,  Gm.Doni.§32;  Lewis,  Em.  Dom. 
111. 

The  jury  allowed  $280  damages  to  the 
land,— 92:)0  to  the  land  south  of  the  rail- 
road, and  $50  damages  to  the  land  north 
of  the  truck  of  the  Union  Paciflc  Railroad. 
The  different  elements  of  damages  the  Jury 
subdivided  as  follows :  Danger  and  incon- 
venience of  crossing,  f  100;  dangerto  stock 
from  the  south  side  of  the  track,  $100; 
and  from  accidental  fire,  fSO.  While  the 
damages  allowed  seem  large,  there  was 
evidence  to  support  the  findings  of  the 
Jury.  Each  item  appears  to  be  a  proper 
element  of  damages.  It  is  proper,  In  esti- 
mating damages,  to  take  into  considera- 
tion the  exposure  of  the  remaining  laud  to 
tire  from  the  company's  trains  or  engines, 
set  out  by  the  railroad  company,  without 
fault,  by  reason  of  tlie  operation  of  the 
road  through  the  premises.  Railroad  Co. 
V.  Kregelo.  32  Kan.  608,  5  Pac.  Rep.  15.  It 
is  recommended  that  the  judgment  of  the 
court  below  be  afhrmed. 

Per  Cdriam.    It  is  so  ordered. 

Valentine  and  Johnston,  J  J.,  concur. 

HoRTON,  C.  J.,  {dissenting.)  Upon  the 
trial  of  tills  case  in  the  district  court  the 
jury  returned  a  verdictin  favor  of  the  land- 
owner for  ¥425.60.  The  court  instructed  the 
jury, aniongother things, as  follows:  "The 
constitution  of  the  state  of  Kansas  pro- 
vides that  a  railroad  company  must  pay 
for  its  right  of  way  over  the  premises  of 
an  individual,  irrespective  of  any  benefits 
that  may  accrue  to  the  land-owner  by  rea- 
son of  the  proposed  improvements.  There- 
fore you  cannot  take  into  consideration 
any  benefits  that  may  accrue  to  the  plain- 
tiff by  reason  of  changing  the  public  high- 
way from  the  south  side  to  the  north  side 
of  the  Union  Pacific  Railroad. "  This  in- 
struction had  no  application  in  this  case, 
because  it  was  not  alleged,  claimed,  or 
proved  that,  in  the  construction  of  the 


track  or  railroad,  the  laud-owner  derived 
any  benefit.  Rut  the  instruction  was  mis- 
leading and  prejudicial,  because  it  prevent- 
ed the  jury  from  considering  the  benefits 
which  the  laud-owner  obtained  from  the 
highway  upon  the  north  of  the  Union  Pa- 
cific. This  was  not  an  improvement  from 
the  construction  and  operation  of  the  rail- 
road, but  was  Intended  to  be  an  improve- 
ment for  the  special  benefit  and  conven- 
ience of  theland-owuer, and  alsofortheuse 
of  others  who  desired  the  highway.  There 
was  evidence  tending  to  show  that  the 
larger  tract  of  land,  to  which  damages  are 
claimed,  was  north  of  the  Union  Pacific 
Railroad,  and  one  witness  testified  that  it 
was  better  to  have  the  highway  nortti  of 
that  road  than  south  of  it.  Even  if  this 
road  had  not  been  paid  for  and  construct- 
ed by  the  railroad  company,  the  court 
ought  not  to  have  taken  from  the  jury, 
by  an  instruction,  the  consideration  of  tiie 
convenience  and  benefits  of  this  road,  in 
view  of  the  fact  that  tlie  high  wa.v  south  of 
the  Union  Pacific  track  was  partially  oc- 
cupied by  the  railroad  company,  of  which 
complaint  was  made.  Before  the  land 
was  taken  or  condemned  for  the  right  of 
way  of  the  Chicago,  Kansas  &  Western 
Railroad  Company,  the  tract  was  divided 
by  the  Union  Pacific  Railroad.  About  12 
acres  lay  south,  and  some  20  acres  north. 
The  house  referred  to  In  the  evidence  was 
not  upon  the  tract  of  land  in  controversy, 
but  about  a  quarter  of  a  mile  west  of  the 
land.  This  belonged  to  other  parties. 
The  witnesses  fixed  the  value  of  the  land 
actually  taken  for  railroad  purposes  by 
the  Chicago,  Kansas  &  Western  Railroad 
Company  at  from  f  100  to  $125  per  acre. 
The  company  condemned  1.29  of  an  acre. 
For  thisthejury  awarded  $129  as  the  mar- 
ket value  of  the  land.  The  laud  taken 
was  upon  the  highway,  just  south  ol  the 
Union  Paciflc,  which  was  uot  vacated,  and 
yet  the  jury  allowed  nearly  full  value  for 
the  land,  the  same  as  if  no  highway  had 
been  established  or  existed,— as  if  the  land 
was  without  any  incumbrance,  and  sub- 
ject to  no  easement.  These  large  dam- 
ages. I  think,  were  the  result  of  the  imma- 
terial evidence  admitted,  against  objec- 
tions, tending  to  show  why  the  highway 
on  the  south  side  of  the  railroad  track 
was  not  vacated  by  the  board  of  county 
commissioners,  and  the  misleading  in- 
struction referred  to.  Tlie  highway  was 
not  vacated,  and  the  evidence  coucerning 
the  talk  about  its  non-vacation  was  not 
only  Immaterial,  but  prejudicial.  The  er- 
roneous evidence  and  improper  instruc- 
tion were  the  more  harmful  because  of  the 
great  conflict  in  the  evidence.  It  appears 
that  several  witnesses,  some  six  in  num- 
ber, acquainted  with  the  premises  appro- 
priated, testified  on  behalf  of  the  railroad 
company  that  the  value  of  the  tract  of 
lund  was  the  same  after  as  before  the  con- 
struction of  the  railroad.  On  account  of 
the  error  in  the  admission  of  evidence,  and 
the  giving  of  an  instruction  which  was 
misleading  and  prejudicial,  I  believe  the 
judgment  of  the  district  court  should  be 
reversed,  and  the  cause  remanded  for  a 
new  trial. 
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State  v.  Edrrmnb. 

(Supreme  Court  af  Karisaii.    Oct.  10, 1891.) 

Cbiminu.  Iii.w— Etidbncb— Chabactbb  of  Wit- 

NBSa. 

1.  The  evidence  examined,  and  found  that  no 
error  was  committed  in  excluding  certain  testi- 
mony. 

2.  While  evidence  of  a  witness'  bad  char 
acter  for  veracity  is  admissible,  such  inquiry 
must  be  confined  to  the  character  of  such  wit>- 
ness  for  truth  and  veracity. 

3.  Instructions  ^ven  and  refused  considered, 
and  foand  that  no  error  was  commltteid. 

(SyUabua  by  Oreen,  C.) 
CommlBBionero'  decision.    Appeal  from 
district  coart,  Johnson  county;  Joh.n  T. 

BUKRIS,  JudKC. 

Prosecution  against  George  Eberline 
for  carnally  knowing  a  female  child  under 
the  age  of  18  years.  Verdict  of  guilty, 
and  judgment  thereon.  Defendant  ap- 
peals.   Afflrmed. 

John  T.  Little  and  /.  O.  Pickering,  for 
appellant.  J.  N.  Ives,  Atty.  Gen.,  &'.  D. 
Scott,  and  F.  R.  Ofcg,  for  the  State. 

Green,  C.  This  was  a  criminal  prose- 
cution under  section  31  of  the  crimes  act. 
The  defendant  was  charged  with  carnally 
knowing  Sallle  Eberllne,  nllns  Hallie  Fah- 
ner,  a  female  child  under  the  age  of  18 
years.  He  was  convicted  in  the  district 
court  of  .lohnson  county  at  the  January 
term,  1891,  and  sentenced  to  the  peniten- 
tiary lor  a  term  of  sl.x  years.  He  appeals 
from  that  judgment  and  sentence  to  this 
court,  and  the  following  errors  are  as- 
signed: First.  It  is  claimed  by  the  ap- 
pellant that  there  was  a  conspiracy 
formed  to  send  him  to  the  penitentiary, 
and  that  this  fact  could  have  been  estab- 
lished to  the  satisraetion  of  the  jury  had 
the  court  below  permitted  the  evidence  to 
go  to  the  Jnry.  Second.  That  it  was  com- 
petent for  the  defendant  to  show  the  gen- 
eral reputation  of  the  i.rosecutrix  for  vir- 
tue and  chastity,  but  that  the  court  re- 
fused to  permit  such  evidence  to  go  to  the 
Jnry,  even  for  the  purpose  of  affecting  tlio 
weight  of  her  evidence.  Third.  Tliat  the 
court  erred  In  refusing  the  fourth,  fifth, 
and  sixth  instructions  requested  by  the 
appellant.  These  errors  we  shall  consider 
Jn  their  order. 

1.  There  was  no  evidence  upon  the  part 
of  the  state  tending  to  show  any  C(m- 
spiracy.  Upon  cross-examination  of  the 
prosecutrix,  she  was  asked  if  she  had  not 
talked  with  a  man  b.v  the  name  ofSnell 
about  this  case,  and  the  state  Interposed 
an  objection,  which  was  sustained  by  the 
court,  and  this  is  assigned  as  error.  This 
evidence  was  Immaterial.  The  witness 
denied  that  there  had  l)een  any  effort  up- 
on the  part  of  her  mother,  Snell,or  herself 
to  Injure  the  defendant;  and  any  conver- 
sation she  may  have  heil  with  Sneil  about 
the  case  was  irrelevant.  Snell  was  not  a 
•witness,  and,  if  the  defendant  had  desired 
to  establish  some  foundation  for  a  con- 
spiracy, he  should  have  asked  more  specitlc 
questions. 

2.  It  is  insisted  that  it  was  competent 
for  the  defendant  to  prove  the  general 
reputation  of  the  prosecutrix  for  chastity 
and  virtue,  not  as  o  Justification  or  an  ex- 
cuse for  the  crime,  but  for  the  purpose  of 
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affecting  her  evidence.  We  do  not  so  un- 
derstand the  rule.  While  evidence  of  a 
witness'  bad  character  for  veracity  is  ad- 
missible, the  Inquiry  In  such  a  case  as  this 
mnst  be  confined  to  the  witness'  charac- 
ter for  truth  and  veracity.  Taylor  v. 
Clendening.  4  Kan.  525;  3  Amer.  &  Eng. 
Enc.  Law,  117,  and  authorities  there  cited. 
8.  We  have  examined  the  instructions 
given  by  the  court,  and  also  those  re- 
fused, and  also  the  observations  of  coun- 
sel concerning  them.  The  fourth  instruc- 
tion asked  and  refused  was  covered  by 
thefourth  paragraph  of  the  general  charge 
of  the  court.  The  fifth  instruction  re- 
quested by  the  defendant  did  not  state 
the  rule  correctly.  It  was  not  necessary 
for  the  state  to  prove  force,  under  section 
31  of  tile  crimes  act,  and  tde  fact  that  the 
prosecutrix  claimed  that  force  was  used 
was  wholly  immaterial.  The  refusal  of 
the  court  to  give  the  sixth  instruction 
asked  was  no  ground  for  error.  The 
court  had  told  the  jury,  in  the  second  par- 
agraph of  its  charge,  that  carnally  and 
unlawfully  knowing  a  female  under  the 
age  of  IS  years  constituted  the  crime  with 
which  the  defendant  was  charged.  The 
prosecutrix  hod  testified  that  the  defend- 
ant had  had  sexual  intercourse  with  her. 
The  language  of  the  court  and  the  state- 
ments of  the  prosecutrix  could  not  have 
been  misunderstood.  The  words  used 
have  a  well  defined  and  understood  mean- 
ing, and  there  could  be  no  question  but 
that  the  Jur.v  understood  what  was 
meant.  We  recommend  an  affirmance  of 
the  Judgment. 


Per  Curiam.    It  is 
Justices  concurring. 


BO  ordered;  all  the 


(47  Kan.  157) 

In  re  Swabtz. 
(Supreme  Court  of  Kansas.    Oct.  10, 1891.) 

ESACTMKNT  OP  STATUTES — PuBI/ICATIOS. 

1.  All  laws  shall  be  enacted  by  bill.  C^nst- 
art  2,  jl  ao. 

3.  Laws  of  a  general  nature  are  not  in  force 
until  after  publication  thereof.  Const,  art.  2. 
§19. 

8.  The  publication  of  an  act,  omitting  the  ec 
acting  clause,  is  not  a  valid  pablicatlon  thereof. 

4.  Prosecution  under  an  act  not  yet  pub- 
lished is  prematurely  brought. 

{Syllabus  by  Strang,  C.) 

CommlBsioners'  decision. 

Petition  of  CL.  Swart*  for  a  writ  of 
babeaf<  corpus.    Petitioner  discharged. 

H.  L.  mtrohm,  for  petitioner.  J.  N. 
Ives,  Atty.  Gen.,  and  R.  B.  Welch,  for  re- 
apondent. 

Strang,  C.  At  the  April,  1891,  term  of 
the  district  court  of  Shawnee  county,  the 
grand  jury  thereof  returned  an  indictment, 
containing  three  counts,  against  C.  L. 
Swnrtz,  charging  him  with  having  in  said 
count.v  published,  circulated,  and  had  in 
his  possession  the  Kansas  City  Sunday 
Sun,  a  newspaper  devoted  largely  to  the 
publication  of  scandals,  lechery,  assigna- 
ti<m,  intrigues  between  men  and  women, 
and  immoral  conduct  of  persons.  May  8, 
18!)1,  warrants  were  Issued  on  said  indict- 
ment, upon  which  the  said  C.  L.  Swart* 
was  arrested,  taken,  and  held  in  custody 
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of  the  aberltf  of  said  county.  Afterwards, 
May  16, 1891,  the  defendant  applied  to  this 
court  for  bis  dlschnrt^e  from  said  arrest 
vpon  habeas  corpus,  alleging,  among  other 
reasons  for  bis  discharge,  the  following, 
to-wlt,  that  the  act  of  the  legislature  un- 
der Tvhich  said  indictment  was  found  was 
not  in  force  at  the  time  said  indictment 
was  found,  nor  when  the  offenses  therein 
charged  are  alleged  to  have  been  commit- 
ted, for  the  reason  that  said  act  bad  not 
at  such  times  been  published.  The  indict- 
ment was  found  at  April  term,  1S91,  and 
It  charges  that  the  offenses  complained  of 
were  committed  during  said  mouth  of 
April.  An  examination  of  the  subject 
shows  either  that  a  resolution  of  the  leg- 
islature prescribing  the  acts  alleged  in 
the  indictment  in  the  case  against  the 
petitioner  was  pul>llsbed  March  21, 1891, 
or  that  an  attempt  was  made  to  publish 
an  act  of  the  legislature  on  that  day, 
which  publication  omitted  an  essential 
part  of  said  act, to-wit, the  ennctlngclnuse. 
II  there  was  an  attempt  on  the  part  of  the 
legislature  to  create  a  crime,  and  provide 
lor  the  punishment  thereof,  by  resolution, 
such  attempt  is  in  violation  of  section  2U, 
art.  2,  of  the  constitution,  which  provides 
that  "no  law  shall  be  enacted  except  by 
bill."  If,  as  we  believe,  there  was  simply 
a  mistake  In  tne  publication  of  the  act  on 
the  21st  day  of  March,  by  omitting  the 
proper  enacting  clause,  and  the  act  was 
not  properly  aud  legally  published  until 
May  16,  1891,  then  such  act  was  not  in 
force  at  the  time  the  said  ludlctmeut  was 
found  against  the  petitioner,  nor  when 
the  offenses  therein  charged  are  alleged 
to  have  been  committed.  "No  law  of  a 
general  nature  shall  be  in  force  until  the 
same  be  published."  Const,  art.  2,  § 
19.  The  publication  of  an  act  of  the  legis- 
lature, omitting  theenacting  clause  or  any 
other  essential  part  thereof,  is  no  publica- 
tion in  law.  The  enacting  clause  of  all 
laws  shuil  be,  "Be  it  enacted  by  the  legis- 
lature of  the  state  of  Kansas."  Const, 
art.  2,  §  20.  The  law  not  being  in  force 
when  the  indictment  was  tounil  against 
the  petitioner,  nor  when  the  acts  com- 
plained of  therein  were  done,  the  ijetitloner 
could  not  have  been  guilty  ol  any  crime 
nnder  Its  provlHlons,  and  is  therefore,  so 
far  us  this  Indictment  la  concerned,  enti- 
tled to  his  discharge. 

There  Is  another  indictment  mentioned 
in  the  return  of  tbesheriff,  a  copy  of  which 
is  also  attached  to  the  petition  Intliecase. 
But,  so  far  as  we  know,  no  warrant  has 
been  Issued  thereon.  Both  the  warrants 
attached  to  the  sheriff's  r<;turn  and  also 
to  the  petition  in  the  case  show  that  they 
were  issued  upon  the  indictment  already 
considered.  Thesecond  indictment  charges 
a  nilsdenipauor.  The  charge  In  eacli  of  the 
warrants  attached  to  the  sheriff's  return, 
and  under  which  he  says  bo  held  the  peti- 
tioner. Is  a  felony.  It  not  appearing  that 
the  petitioner  has  been  arrested  or  Is  held 
upon  any  warrant  under  the  second  in- 
dictment, we  think  he  is  entitled  to  his  dis- 
charge. As  the  act  under  which  the  peti- 
tioner was  proceeded  against  in  the  dis- 
trict court  was  proixTly  published  on 
May  16, 1S91,  and  other  prosecutions  may 
follow  under  its  provisions,  we  suggest 


that  the  paper,  the  publication  of  which  is 
complained  of.  or  so  much  of  itas  contains 
the  matter  complained  of,  shall  be  at- 
tached to  any  new  complaint  which  may 
be  made.  We  recommend  that  the  appli- 
cation of  the  petitioner  be  allowed,  aud  an 
order  for  his  discharge  entered. 

PebCdhiam.    It  is  BO  ordered;  all  the 
Justices  concurring. 


(47  Kan.  143) 


State  v.  McLacghmn. 

(Supreme  Court  of  Kansas.    Oct.  10, 1891.) 

Intoxicatino  Li^dorb— Cbiminal  Fkoskcctiok— 
Ikoictmbnt. 

i.  A  coant  for  maintainiug  anuisance,  nnder 
section  18  of  the  prohibitory  law,  may  t>e  joined 
in  an  information  with  one  or  more  counts 
charging  illegal  sales  of  intoxicating  liquors  un- 
der section  7  of  the  same  law. 

2.  Record  examined,  and  held  that  no  sab- 
stantial  error  exists  therein. 
(Syllabus  by  Strang,  C.) 

Commissioners'  decision.  Appeal  from 
district  court,  Geary  county;  M.  B.  NiCH- 
OLBO.N',  Judge. 

Prosecution  against  Mary  McLaughlin 
for  the  unlawful  sale  of  intoxicating  liq- 
uora,  and  for  keeping  a  nuisance.  Verdict 
of  guilty,  and  Judgment  thereon.  Defend- 
ant moved  tor  a  new  trial,  which  being 
denied,  she  appeals.    Affirmed. 

Dever  <£  Utaraes,  for  appellant.  J.  X. 
Ives,  Atty.  Gen.,  and  Jaiaes  V.  Hum- 
phrey, for  the  State. 

Strano,  C.  The  information  In  this  case 
charged  Sim  Irvine  and  Mary  McLaughlin 
with  the  unlawful  sale  of  intoxicating 
liquors,  in  three  separate  counts,  and  with 
keeping  and  maintaining  a  nuisance,  in  a 
fourth  count.  The  defendant  Mary  Mc- 
Laughlin demanded  a  separate  trial, 
which  was  allowed,  and  the  case  is 
brought  here  as  to  her  alone.  The  de- 
fendant moved  that  the  fourth  count  be 
stricken  out  of  the  Information.  This 
motion  was  overruled,  and  the  case  went 
to  trial  on  all  four  counts  of  the  infor- 
mation. The  defendant  was  acquitted 
on  the  first  count,  and  convicted  on  the 
other  three.  She  moved  tor  a  new  trial, 
which  motion  was  overruled,  and  she 
brought  the  case  to  this  court,  and  asks 
that  the  judgment  of  the  court  below  be 
reversed  for  the  following  reasons: 

First,  The  defendant  alleges  that  It  was 
error  for  the  court  to  permit  the  joinder 
of  the  fourth  count  of  the  infurmatlou, 
which  charges  the  offense  of  maintaining 
a  nuisance,  with  the  other  counts  thereof, 
each  of  which  charges  the  offense  of  il- 
legally selling  intoxicating  liquors.  Each 
of  the  counts  in  the  information  charges 
a  misdemeanor,  aud  earli  of  the  misde- 
meanors chargeid  is  of  a  kindred  nature, 
anl  grew  out  of  violations  of  different 
sections  of  the  same  statute,  relating  to 
the  same  subject-matter,  and,  whether 
tried  Jointly  or  separately,  must  be  tried 
in  the  same  way,  and  largely  upon  the 
same  evidence.  We  know  of  no  reason, 
therefore,  why  they  should  not  be  joined, 
but  on  the  other  hand  think,  because 
they  must  largely  depend  upon  the  same 
evidence  in  the  trial  tbei-eot,  that  it  is  uot 
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only  allownble  to  Join  them  In  the  same 
information,  bnt  quite  proper  to  do  bo. 
The  reason  a8i<igued  by  the  defense  aKainst 
the  joinder  of  the  fourth  with  the  other 
ooants  tn  the  information  Is  that  the  de- 
fendant Is  pat  at  a  disndvantaKe  by  such 
joinder,  in  thiH:  that  the  evidence  intro- 
<luced  is  used  to  convict  the  defendant  of 
two  separate  and  distinct  offenses  at  the 
Hame  time.  It  is  true  that  evidence  Intro- 
duced for  the  purpose  of  proving  the 
charges  in  the  counts  alleging  illegal  sales 
may  at  the  same  time  be  competent  to 
prove,  and  be  relied  upon  to  establish, 
the  allegutions  contained  In  the  fourth 
count,  which  charges  the  maintenance  of 
anulHanre.  But  we  see  no  dlHadvantage 
in  thisto  the  defendant, sint-e, if  the  counts 
charging  illegal  sales  and  the  one  charg- 
ing the  maintenance  of  a  nolsance  were 
separated,  and  the  nnlsance  count  was 
tried  by  Itself,  the  same  evidence  used  to 
prove  the  charges  of  Illegal  sales  in  the 
trial  of  the  case  on  the  information  con- 
taining the  counts  alleging Huchsalescould 
and  would  be  resorted  to  for  the  purpose 
of  sustaining  the  charge  of  maintaining  a 
nnlsance  on  the  trial  of  the  case  on  the  in- 
formation containing  such  charge.  The 
result,  theref<)re,  would  be  two  formal  tri- 
als, when  one  would  secnre  the  same  pur- 
pose. The  defense  also  insists  that  there 
is  nothing  In  the  affidavits  of  witnesses 
filed  with  the  information  to  justify  a 
warrant  for  the  arrest  of  the  defendant 
upon  the  charge  of  maintaining  a  nui- 
Hunce.and,  ^s  the  information  is  sworn  to 
by  the  county  attorney  upon  information 
and  belief  only,  there  is  no  foundation  for 
the  prosecution  of  the  defendant  on  the 
fourth  count,  and  the  motion  to  strike 
it  from  the  information  should  have  pre 
Tailed.  The  aflidavlts  do  not  speclflcally 
charge  the  mainteaance  of  a  nuisance,  but 
they  contain  allegations  of  all  the  ele- 
ments necensary  to  the  offense  of  mxln- 
talning  a  nuisance.  They  show  the  keep- 
ing and  sale  of  hqnor  at  a  certain  place  in 
violation  of  law,  and  allege  that  the  place 
is  kept  by  the  defendant  and  Sim  Irvine. 
We  think  the  evidence  filed  by  the  county 
attorney  with  the  information  suttlcient, 
together  witli  the  oath  of  the  county  at- 
torney, to  jnstify  the  warrant  on  the 
charge  contained  in  the  fourth  ronnt  of 
the  Information. 

The  second  alleged  error  of  the  trial 
r.ourt  consistM  In  the  reception  thereby  of 
evidence  over  the  objection?  of  the  de- 
fendant. We  think  these  objections  were 
based  npon  an  imperfect  comprehension  of 
the  scope  of  the  evidence  filed  with  the  in- 
formation. This  evidence  Is  very  broad, 
and  an  examination  thereof,  together 
with  the  evidence  objected  to,  ttatUfips  us 
that  there  is  no  substantial  error  in  the 
ruling  of  the  trial  court  in  relation  there- 
to. The  defendant  ob}e<!ts  to  the  sixth 
Instruction,  and  says  it  is  not  warranted 
by  the  testimony  of  Si-uily  filed  with  the 
information,  nor  by  his  evidence  on  the 
trial  of  the  case;  that  It  does  not  appear 
that  be  purchased  or  obtained  any  liquor 
from  the  defendant  on  the  15th  of  Febru- 
ary, 1891     It  is  true  bis  statement  filed 


with  the  information,  and  bis  evidence  on 
the  trial,  show  that  be  got  the  liquor  of 
Sim  Irvine.  But  the  statements  filed  with 
the  information  show  that  Sim  Irvine  and 
the  defendant  together  kept  the  place 
where  the  liquor  was  obtained,  and  the 
evidence  on  tha  trial  of  the  case  conclu- 
sively shows  not  only  that  the  business 
carried  on  at  the  place  described  in  each 
of  the  counts  of  Ihe  information,  and  in 
the  evidence  filed  therewith,  was  the  joint 
business  of  the  defendant  and  Sim  Irvine, 
but  that  they  were  jointly  concerned  in 
the  conduct  thereof.  Sales  were  made  by 
each  in  the  presence  ao  well  as  in  the  ab- 
sence of  the  other.  It  being  true,  as  the 
evidence  conclusively  shows,  that  the  de- 
fendant owned  the  place  where  the  bosi- 
aess  was  carried  on,  and  had  a  joint  inter- 
est with  Sim  Irvine  in  the  liquors  kept 
and  sold,  and  personally  joined  in  the 
sale  thereof,  she  not  only  approved  and 
ratified  all  the  sales  made  by  Irvine,  but 
was  equally  responsible  nnder  the  law 
with  him  for  the  sales  made  by  him.  It 
follows,  therefore,  tbat  she  was  responsi- 
ble for  the  sales  by  Irvine  to  Scully,  and 
the  evidence  of  such  sales  was  properly  ad- 
mitted to  establish  the  charge  agains': 
her,  and  the  sixth  instruction  was  sni- 
ported  by  the  evidence,  and  the  defeuu- 
ant  was  properly  convicted  on  the  third 
count.  We  do  not  think  there  Is  any  sut- 
Btantlal  error  in  the  eighth  instruction. 
The  first  clanse  of  the  eleventh  instruction, 
as  an  abstract  statement  of  the  law,  is 
incomplete:  but,  when  considered  in  the 
light  of  the  evidence  in  the  case,  we  do 
not  think  this  part  of  the  Instruction  con- 
talnti  any  material  error.  The  jury  could 
not  have  been  misled  to  the  Injury  of  the 
defendant,  because,  as  above  stated,  th« 
evidence  conclusively  shows  tbat  the  de- 
fendant not  only  had  a  joint  interest  in 
the  liquors  sold,  but  that  such  llqnorv 
were  sold  indiscriminately  by  herself  au<I 
Irvine  for  the  benefl*-  of  both,  and  there- 
fore sales  made  by  Irvine  were  authorized 
by  her,  which  rendered  her  e<iuaily  re- 
sponsible with  him  for  such  sales.  Tberfi 
is  no  error  in  the  last  clause  of  the  elev- 
enth instruction.  We  do  not  think  the 
first  instruction  asked  by  tbe  defendant 
properly  states  the  law.  We  think  the 
same  evidence  may  at  the  same  time,  on 
the  same  trial,  be  introduced  and  consiri- 
ered  by  the  jury,  for  the  purpose  of  estaV- 
ishing  the  Illegal  sales  charged  intheflra'., 
seiTond,  and  third  counts  of  the  informa- 
tion, and  also  fnr  the  purpose  of  proving 
the  charge  contained  in  the  fourth  count 
thereof.  We  do  not  think  the  second  in- 
struction asked  by  the  defendant  uroperly 
states  the  law.  because  we  believe  the 
proof  of  continued  sales  of  intoxicating 
liquor  in  violation  of  law  by  one  or  more 
persons  on  his  or  their  premises,  kept  by 
him  or  them,  is  sntflclent  to  establish  the 
fact  that  intoxicating  liquors  were  kept 
on  tbe  premises  for  unlawful  purposes. 
It  is  recommended  that  the  judgment  of 
the  district  court  be  affirmed. 

Per  Curiam.    It  is  so  ordered;  all  tbe 
justiceB  concurring. 
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State  v.  Woodruff. 

(Supreme  Court  of  Kansas.    Oct.  10, 1891.) 

Lakcbxx — What  Cosstitutes  Takixo — Evidence. 

1.  Where  a  person  ubtains  possession  of  a 
horse  with  the  consent  of  the  owner,  by  falsely 
and  fraudulently  protending  that  he  wants  to 
use  him  a  short  time  for  a  temporary  purpose, 
and  will  return  him  to  the  owner  at  a  specified 
time,  when  in  fact  be  intends  to  and  docs  wholly 
deprive  the  owner  of  the  horse  and  appropriates 
him  to  his  own  use,  there  is  such  a  taking  and 
carrying  away  as  to  constitute  the  offense  of 
grand  larceny. 

2.  The  admission  of  improper  and  immaterial 
evidence,  not  prejudicial  to  the  complaining 
j)arty,  is  not  a  ground  of  reversal. 

(Si/llabus  by  the  Court.) 


(Kan. 


Appeal  from  dlRtrict  court,  Johnson 
county;  John  T.  Bcrris,  Judee. 

Prosecution  against  Frank  WoodruH 
forfrrand  larceny.  Verdict  of  guilty,  and 
Judgment  thereon.  Defendant  appeals. 
Afliriiied. 

F.  B.  Oxs,  for  appellant.  J.  N.  Ires, 
Atty.  Gen.,  and  S.  D.Scott,  for  tbe  State. 

Johnston,  J.  Frank  Woodruff  wascon- 
victed  of  grand  larceny.  The  information 
was  tiled  in  December,  1890,  and  charged 
Woodruff  with  stealing  a  roan  mare,  the 
property  ol  F.  F.  Murray,  on  August  9, 
1887,  and  alleged  that  since  about  tbe 
time  the  larceny  was  committed  Wood- 
rnlf  had  been  a  fugitive  from  justice,  and 
absent  from  the  state.  At  the  trial  testi- 
mony was  given  that  Woodruff  came  to 
the  house  of  J.  C.  Murray  In  the  latter 
part  of  July,  1887,  and  was  employed  by 
Murray  to  work  upon  his  farm.  On  the 
morning  of  August  9,  1887,  he  was  sent  In- 
to a  field  to  cut  corn  for  J.C.  .Murray,  but, 
Instead  of  doing  so,  be  went  to  tbe  home 
of  F.  F.  Murray,  who  was  a  son  of  J.  C. 
Murray,  nnd  told  him  that  he  bad  the 
toothache,  and  desired  to  go  to  Olathe  to 
have  the  tooth  extracted;  and  he  said 
that  he  wanted  to  hire  a  horse  to  ride  to 
Olathe,  stating  that  he  would  return  the 
animal  about  noon  of  that  day.  Murray 
couRcuted,  and  assisted  in  saddling  and 
bridling  the  mare,  but  he  never  saw  the 
mare  alterwards,  and  never  saw  the  de- 
fendant nntil  the  fall  of  1890,  when  he  was 
brought  from  Illinois  upon  rogulsltion  of 
the  governor  of  the  state.  When  the  de- 
fendant did  not  i-eturn  at  noon  with  the 
mare,  Murra.v  went  to  Olathe,  and,  with 
the  aid  of  the  sheriff,  made  a  fruitless 
search  for  Woodruff  and  the  mare.  He 
was  not  seen  at  Olathe  on  that  day,  but 
was  seen  by  one  witness  in  poRsesBion  of 
the  mare  at  the  town  of  Morse,  Kan. 
The  mare  has  never  been  found  or  recov- 
ered. The  defendant  insists  that,  under 
these  facts,  there  was  no  such  trespass 
nnd  taking  as  was  necessary  to  consti- 
tute the  offense  of  larceny ;  and  he  asked 
the  conrt  to  charge  the  jury  that  If  he  ob- 
tained the  poHsesHion  of  the  mare  with  the 
consent  of  the  owner,  and  afterwards 
approprlnteil  her  to  his  own  use,  'le 
could  not  be  convicted  of  larceny  The 
court  Instructed  the  jury  as  follows:  "If 
you  believe  from  the  evidence  that  defend- 
ant obtained  possession  of  the  ninre 
charged  in  the  information  to  have  been 
stolen  under  the  pretense  that  he  wanted 


to  ride  to  Olathe,  bat  In  reality  with  In- 
tent to  convert  her  to  his  own  use,  and 
to  deprive  the  owner  of  bis  property,  that 
would  tte  a  sufficient  taking  and  carr.ving 
away  to  constitute  the  crime  of  grand 
larceny. "  Furtheraloug  in  the  charge  the 
court  instructed  that,  "If  you  are  satis- 
fied from  the  evidence  be.yond  a  reasona- 
ble doubt  that  tbe  owner  of  the  mare  al- 
leged to  have  been  stolen  Intended  only  to 
part  with  tbe  possession  of  the  mare,  and 
not  with  the  ownership,  and  that  the  de- 
fendant took  possession  of  tbe  mare  not 
for  the  purpose,  as  he  stated,  for  i-idlug  to 
Olathe  and  return,  but  with  the  intent  to 
convert  the  mare  to  his  own  use,  and  to 
deprive  the  owner  of  his  property  there- 
in, and  that  in  pursuance  of  such  intent 
be  did  convert  tbe  mare  to  bis  own  use, 
then  yoD  ought  to  Bnd  tbe  defendant 
guilty  of  grand  larceny,  as  charged  in  the 
Information."  The  instructions  given  by 
the  court  were  warrantud  by  the  evidence, 
and  correctly  stated  tbe  law  of  the  case. 
To  constitute  larceny,  there  must  be  an 
intentional  taking,  without  the  consent 
ot  the  owner;  an  intentional  fraud  and 
appropriation  of  the  property  to  tbe  nse 
of  the  defendant.  If  the  owner  consents 
to  part  with  tbe  proparty,  there  can  be 
no  larcety ;  but  tbe  consent  must  be  tree 
and  voluntary.  Wbere  bis  consent  to 
surrender  possession  for  some  temporary 
and  legitimate  purpose  is  obtaineid  by  a 
trick  or  a  fraud,  and  the  taker  intends  to 
deprive  the  owner  of  his  property,  and 
convert  the  same  to  bis  own  use,  the  con- 
sent is  a  nullity,  out  of  which  no  legal 
possession  or  right  of  possession  against 
tbe  owner  can  arise.  According  to  tbe 
testimony  on  which  the  verdict  in  this 
case  rests,  there  was  no  voluntary  sur- 
render of  the  possession  of  tite  property 
for  the  purposes  intended  by  the  defend- 
ant; hence  tbe  taking  was  tortious,  and 
against  tbe  will  of  the  owner.  The  Jury 
were  warranted  in  Inferring  that  tbe  de- 
fendant never  intended  to  go  to  Olathe 
for  the  purpose  of  having  a  tooth  extract- 
ed, and  never  Intended  to  return  the  mare 
to  tbe  owner,  but  that  bis  real  purpose 
was  to  steal  the  mare,  and  convert  her  to 
bis  own  use.  According  to  the  testimony. 
he  never  went  to  Olathe,  never  returned 
the  mare,  and  it  appears  that  he  fled  Irom 
Kansas,  and  took  refuge  in  the  state  ot 
Illinois,  remaining  there  until  be  was 
found  and  extradited  for  tbe  commission 
of  this  offense.  We  think  that  tbe  evi- 
dence is  sufficient  to  sustain  the  vcnlict. 
and  that  the  defendant  has  no  cause  to 
complain  of  the  charge  of  the  court. 
State  V  Williams.  35  Mo.  229;  .State  v. 
Coombs.  55  Me.  477;  State  v.  Humphrey. 
32  Vt.  571;  People  v.  Shaw.  57  Mich.403.  24 
N.  W.  Rep.  121 ;  People  v.  Smallman.  'm  Cal. 
185;  Smith  v.  People, 53  N.  Y. Ill ;  Miller  v. 
Com..  78  Ky.  15;  People  v.  Smith,  23  Cal. 
280:  English  v.  State,  (Tex.  App.)  15  S. 
W.  Kep.  ((4!);  State  v.  Anderson.  2.")  Minn. 
60;  12  Amer.  &  Kng.  Enc.  Law,  770. 

The  intrt)ducticin  in  evidence  of  a  post- 
al-card notice  given  by  the  sheriff,  offering 
a  reward  for  the  stolen  mare,  giving  a  de- 
scription of  her,  and  u  description  of  the 
defendant.  Is  another  ground  of  com- 
plaint.   It  was  offered  in  connection  w;lth 
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the  evidence  of  the  under-sheriff,  who  tes- 
tlflpd  that  at  the  Inntance  of  Murray,  and 
while  he  had  the  warrant  in  h)«  hands,  be 
searched  for  the  defendant  and  the  maro 
in  and  about  Olathe,  uiid  to  aia  in  finding; 
tliem  they  had  printed  a  large  number  of 
Huch  poetal-cardB,  and  distributed  them 
over  the  states  of  Kansas  and  Missouri. 
It  was  competent  to  show  the  search  for 
the  defendant,  and  that  he  lied  from  the 
state,  bat  a  copy  of  the  printed  postals 
which  were  mailed  was  hardly  competent 
evidence.  The  reception  of  the  notice, 
liowever,  was  not  prejudicial  to  the  de- 
fendant, as  the  testimony  concluslvelj' 
showed  that  he  obtained  the  mare  upon 
the  representation  that  he  was  going  to 
Olathe,  that  be  did  not  go  to  Olathe,  that 
he  never  returned  th3  mare  to  her  owner, 
and  that  he  fled  the  state,  and  became  a 
fugitive  from  Justice.  Dnder  such  a  state 
of  facts,  the  reception  of  the  printed  post- 
al was  immaterial  and  harmless.  There 
are  no  other  objections  which  require  no- 
tice, and,  finding  no  error  in  the  record, 
the  judgment  of  the  district  court  will  be 
affirmed.    All  the  justices  concurring. 

(*1  Kan.  140>  

State  v.  McLaffrrty. 

(Supreme  C<mrt  of  Kansas.    Oct.  10, 1891.) 

Salb  op  iNTOxiCATiyo  Liquors— Indictmest— 
Written  Instructions. 

1.  Held,  under  the  cotrected  record  in  this 
case,  that  the  defendant  was  properly  described 
in  the  count  of  the  information  upon  which  be 
was  convicted. 

2.  Certain  instructions  considered  and  held 
not  to  be  misleading  or  erroneous,  when  consid- 
ered with  the  entire  charge  to  the  jury. 

3.  The  mere  fact  that  the  court  made  certain 
oral  statements  to  the  jury  in  relation  to  their 
agreeing  upon  a  verdict  after  they  had  retired  to 
consider  their  verdict  and  had  been  returned  in- 
to court,  but  did  not  direct  them  upon  any  rule 
of  law  iavoived  in  the  trial,  or  make  any  com- 
ment upon  the  testimony,  is  not  such  an  instruc- 
tion as  is  required  to  be  in  writing,  in  accord- 
ance with  section  2.S6  of  the  Criminal  Code;  and 
while  such  statements  may  be  subject  to  criti- 
cism, and  ought  not  to  have  been  made  to  the 
jury,  still  they  are  not  considered  sufficiently 
prejudicial  to  grant  a  new  trial  in  a  case  where, 
from  the  entire  record,  tbo  guilt  of  the  defend- 
ant clearly  appears. 

(Sj/Uolms  by  Oreen,  C.) 

Commissioners'  decision.  Appeal  from 
district  court,  Shawnee  county;  John 
GtTTHRiE.  Judge. 

Prosecution  against  D.  C.  McLafferfcy  for 
the  unlawful  sale  of  Intoxicating  liquor. 
Verdict  of  guilty,  and  judgment  entered 
thereon.    Defendant  appeals.    AfBrmed. 

A.  H.  Case,  for  api)ellant.  J.  N.  Ires, 
Atty.  Gen.,  and  ft.  B.  Welch,  for  the  State. 

Green,  C.  The  defendant  was  tried  In 
the  district  court  of  Shawnee  county  on 
an  Information  containing  three  counts, 
wherein  he  was  charged  with  the  unlawful 
sale  of  intoxicating  liquors.  He  wns  only 
convicted  upon  the  first  count.  It  is  urged 
that  the  district  court  should  have  sus- 
tained a  motion  for  a  new  trial,  for  the 
reason  that  in  the  first  count  of  the  Inlor- 
mntlon  the  title  to  the  cause  was.  "The 
State  of  Kansas  against  D.C.  McLafferty. " 
while  in  the  body  of  the  Information  the 
defendant  was  described  as  "D.  G.  Laf- 


ferty."  This  objection  baa  been  removed 
by  the  suggestion  of  a  dimination  of  the 
record  by  the  county  attorney,  and  a  cor- 
rection of  the  bill  of  exceptions,  which 
shows  that  the  defendant's  name  was  the 
same  in  the  first  count  in  the  information 
as  In  the  title  of  the  action. 

The  appellant  objects  to  the  sixth  and 
eighth  instructions,  and  the  claim  is  made 
that  they  are  erroneous  and  misleading. 
The  court  instructed  the  Jury  that  proof 
of  a  sale  of  what  Is  generally  and  popular- 
ly known  as  brandy,  wine,  lager-beer,  or 
gin  Is  proof  of  a  sale  of  intoxicating  liq- 
nors,  within  the  meaning  of  the  law,  and 
that  it  was  not  necessary,  in  the  first  in- 
stance, for  the  prosecution  to  offer  evi- 
dence of  that  fact,  but  that  such  liquors 
are  presumed  to  be  intoxicating  until  the 
contrary  is  proven.  The  Information 
charged  the  sale  of  all  kinds  of  intoxicants, 
and,  while  most  of  the  evidence  was  to 
the  effect  that  the  defendant  sold  what 
was  called  "hard  cider,"  still  it  was 
claimed  upon  the  part  of  the  defendant 
that  the  parties  drank  some  kind  of  a 
mixture  which  they  had  compounded 
themselves.  Thi.i  instruction  did  not 
prejudice  the  rights  of  the  defendant. 

The  court  further  instructed  the  jury 
that  if  they  should  find  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  de- 
fendant sold,  bartered,  or  gave  away  to 
the  persons  named  in  the  information 
whisky,  brandy,  wine,  beer,  gin,  or  hard 
elder,  or  mixtures  thereof,  and  that  such 
persons  were  minors,  it  was  wholly  im- 
material whether  the  defendant  had  or 
had  not  a  permit  as  a  druggist.  It  was 
clearly  established  that  the  defendant  did 
not  have  a  permit.  While  this  evidence 
was  not  necessary  In  the  first  instance, 
the  defendant  was  not  prejudiced  by  it  or 
the  instruction.  Upon  the  question  of 
hard  cider  being  intoxicating,  this  court 
has  held  that  "hard  cider  is  elder  exces- 
sively fermented;  and  therefore,  presump- 
tively,  hard  cider  is  not  only  a  fermented 
liquor,  butlntoxicating.  Whatever  is  gen- 
erally and  popularly  known  as  intoxicat- 
ing liquor  may  be  so  declared  as  a  matter 
of  law  by  the  courts.  Under  the  statute, 
all  fermented  llqnor  is  presumed  to  be  in- 
toxicating; and,  If  the  defendant  denies 
that  the  fermented  liquor  sold  by  him  is 
intoxicating,  It  devolves  upon  him  to  re- 
move the  presumption  of  la  why  evidence. " 
State  V.  Volmer,  6  Kan.  371;  Intoxicating 
Lilqnor  Cases,  25  Kan.  7.51;  State  v.  Schae- 
fer,  44  Kan.  90,  24  Pac.  Rep.  92.  We  think 
this  Instruction  was  not  misleading  or 
erroneous,  when  considered  with  the 
charge  to  the  jury  as  an  entirety. 

It  Is  next  urged  that  the  court  erred  in 
making  an  oral  statement  to  the  Jury  aft- 
er they  had  retired  to  consider  their  ver- 
dict, and  had  been  returned  into  court. 
While  this  oral  statement  made  to  the 
jury  may  be  subject  to  just  criticism,  it 
can  hardly  be  said  to  be  an  instruction.  In 
the  sense  In  which  that  word  Is  used  in 
section  236  of  the  Criminal  Code.  "The 
mere  fact  that  an  oral  communication  has 
passed  from  the  court  to  the  jury  is  not 
of  itself  proof  that  the  statute  has  been 
disregarded.  The  court  may  properly 
make  oral  statements  to  the  Jury  in  refer- 
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ence  to  the  form  of  the  verdict,  the  manner 
In  which  the  trial  has  been  conducted,  the 
behavior  of  the  jury  or  counsel  or  parties, 
or  any  other  oral  statement  vrhlch  Is  not 
fairly  and  Rtrlctly  a  direction  ur  instruc- 
tion upon  some  question  ur  rule  of  law  in- 
volved In  or  applicable  to  the  trial,  or  a 
comment  npon  the  evidence."  State  v. 
Potter.   15  Kan.  8W. 

The  record  in  this  case  shows  conclusive- 
ly that  the  defendant  was  guilty  of  selling 
hard  cider  to  three  minors,  tn-o  of  whom 
were  under  the  age  of  14  years,  and  that 
each  one  of  them  became  intoxicated  from 
drinkinfr  this  cider,  and  does  nut  show 
such  prejudicial  error  as  to  entitle  the  de- 
fendant to  a  new  trial.  The  Judgnient  of 
conviction  abould  be  affirmed. 

Per  (?vriam.  It  1b  bo  ordered;  all  the 
Justices  concurring. 


(M  Kan.  «U> 

Manlry  V.  Emi.en,  County  Treasurer, 

et  al. 
(Supreme  Court  of  Katisa*.    Jiine  6, 1891.) 

HuNlCirAL  COKPOKATIONS  —  DEBTS  ASD  LlABIU- 

TIES — Taxation. 

1.  In  18S0  a  city  of  the  second  class  had  the 
power  to  contract  "for  water  to  be  turuished  to 
itself  and  its  inhabitants. 

2.  When  u  city  of  the  second  class  becomes 
•  city  of  the  first  class,  it  retains  all  its  vested 
riglits  with  rcRurd  to  its   property  and  contracts, 

•and  remains  responsible  with  regard  to  all  its 
existlnR  liabilities  and  obligations,  whether  up- 
on contract  or  otherwise,  but  its  mode  of  govern- 
ment is  changed. 

3.  When  a  city  of  the  second  class  becomes 
a  city  of  the  first  class,  it  is  then  to  bo  governed 
by  the  laws  relating  to  cities  of  the  first  class. 

4.  On  August  23,  1^86,  the  mayor  and  council 
of  a  city  of  the  first  class,  by  ordinance  properly 
passed,  approved,  and  published,  levied  a  tax  of 
throe  mills  on  the  dollar  for  general  revenue  pur- 
poses, and  a  tax  of  two  mills  on  the  dollar  des- 
ignated as  a  "  Water- Worljs  Contract  Tax.  "  Uvlil, 
ttiat  tho  levy  of  such  water- works  contract  tax 
was  not  invalid. 

5.  On  August  S3,  1986,  a  special  tax,  denom- 
inated a  "Macadam  Tax,"  was  duly  levied  by  or- 
dinance in  a  city  of  the  first  class,  but  it  was 
8ub]e<-t  to  several  supposed  irregularities,  to- 
wit:  Firgt,  a  long  delay  from  the  time  when  the 
resolution  ^as  passed,  declaring  it  necessary  to 
do  tho  work,  until  the  tax  was  levied;  senmil, 
ao  Irrcgularestimate  by  the  city  engineer;  Hiird, 
no  money  appropriated  for  the  work;  fourth, 
letting  the  contract  at  an  alleged  excessive 
amount;  rt//h,  irregularity  in  the  notice  given. 
But  )irld,  that  all  the  supposed  irregularities 
supposed  to  affect  tho  levy  of  the  tax  in  1S!>ti 
were  <;ured  by  tho  relevy  of  the  tax  in  ISb",  by 
an  ordinance  duly  passed,  approved,  and  pub- 
lished on  August  2'i,  Its",  under  section  20  of  the 
act  relating  to  cities  of  the  first  cla.ss. 

6.  On  August  23,  ISStt,  a  siHJcial  tax.  denom- 
inated a  "(lUttering  Tax,  "was  duly  levied  by 
ordiniince  by  a  city  of  tlie  first  class  to  pay  for  a 
certain  special  guttering  improvement,  but  the 
levy  was  subic(rt  to  some  supposed  irregularities, 
as  that  a  certain  remonstrance  had  been  inter- 
posed, not  signed  by  a  majority  of  the  owners  of 
property  resident  in  tho  city  liable  to  pay  taxes 
for  such  impi-ovement,  for  tho  entire  length  of 
the  improvement,  nor  for  the  length  of  any  sin- 
gle block  except  one,  which  remonstrance  it  is 
claimed  rendered  tho  levy  invalid.  But  held, 
that  such  romonBtrance  was  not  sufficient  to  ren- 
der the  levy  invalid,  and  that  a  relevy  of  the  tax 
on  August  23,  1»S7,  cured  all  previous  irrej-ular- 
ities  to  which  the  prior  levy  may  have  been  sub- 
ject 


7.  And  litrther  luid,  that  two  special  taxes, 
denominated  a  "Sidewalk  Tax"  and  a  "Sidewalk 
Repair  Tax, "  levied  by  ordinance  by  a  city  of 
the  first  class  on  August  23,  ISiM,  and  relevied 
by  ordinance  by  such  city  on  August  23,  1887, 
were  valid. 

8.  Section  20  of  the  flrst-olass  city  act,  pro- 
viding for  the  relevy  of  certain  taxes  or  assess- 
ments, is  not  unconstitutional  or  invalid,  and 
all  persons  are  bound  to  talce  notice  of  this  stat- 
ute, and  to  know  that  under  it  all  taxes  or  as- 
sessments coming  within  its  provisions,  and  not 
void  because  of  some  incurable  Irregularity,  loay 
be  made  valid  by  a  relevy  of  the  same. 

{Syllabus  by  the  Court.) 

Error  from  district  court,  Atchison  coun- 
ty, B.  F.  Hudson,  Judge  pro  tem. 

Action  by  Oeorge  Manley  against  Thom- 
as J.  Eralen  as  county  treasurer  of  Atchi- 
son county,  state  of  Kansas,  Charles  H. 
Krebs  as  county  clerk  of  Atchison  county, 
state  of  Kansas,  the  city  of  Atchison,  the 
Atchison  Water  Company,  of  Atchison, 
Knn.,  Charles  Taylor,  Ed.  Jewett,  Julius 
Kaaz,  John  Early,  and  John  M.  Lane  and 
John  Doe,  partners  as  John  M.  Lane  & 
Co.,  and  L.  Friend,  to  enjoin  the  collec- 
tion uf  certain  taxes.  The  water-workn 
tax  only  was  adjudged  void.  Plaintiff 
brings  error.  Reversed  as  to  said  tax,  and 
otherwise  affirmed. 

L.  F.  Bird,  for  plolntiff  In  error.  H.  C. 
Solomon,  H.  M.  Jacksoa,  Waggoner.  A/ar>- 
tin  Ji  Orr,  Frame  &  Bland,  and  T,  M. 
Pierce,  for  defendants  In  error. 

Valentine.  J.  This  waa  an  action 
brouirht  In  the  district  court  of  Atchison 
county  on  August  20, 1887,  by  Georg^e  Man- 
ley  against  Thomas  J.  Emien  as  county 
treasurer,  Charles  H.  Krebs  as  county 
clerk,  the  city  of  .\tchison,  the  Atchison 
Water  Company, Charles  Taylor,  Ed.  Jew- 
ett, Julius  Kaaz,  John  Early,  and  John 
M.  Lane  and  John  Do>>,  partners  as  John 
M.  Lane  &  Co.,  to  perpetually  enjoin  the 
defen<lantB  from  collecting  or  enforcing 
certain  taxes  against  the  property  of 
the  plaintiff,  levied  by  the  city  of  Atchi- 
son on  August  23,  1886,  and  placed  up- 
on the  tax-roll  of  the  county  for  that 
year  for  collection,  to-wit,  a  water-works 
contract  tax,  a  Macadam  tax, a  guttering 
tax,  a  sidewalk  tax,  and  a  siciewalk  re- 
pair tax.  The  plaintiff  alleged  that  these 
taxes  were  all  illegal  and  void.  After- 
wards L.  Friend  was  made  a  party  defend- 
ant in  the  action.  Afterwards  a  trial  was 
had  t)efore  a  referee,  and  Judgment  was 
finally  rendered  in  the  district  court  ad- 
Ju(lfj;iiig  that  the  water-works  contract 
tax  was  void,  and  that  all  the  other  taxes 
In  dispute  were  valid;  and  the  plaintiff, 
as  plaintiff  In  error,  has  brought  the  case 
to  this  court  for  review,  making  all  the 
defendants  defendants  In  error;  and  two 
of  such  defendants,  to-wit,  the  Atchison 
Water  Company  and  the  city  of  Atchison, 
have  tiled  a  cross-petition  in  error. 

We  shall  consider  the  water-works  con- 
tract tax  first:  and  the  principal  facts  re- 
lating thereto, stated  very  briefly, are  sub- 
Htantially  as  follows:  Prior  to  1876.  and 
from  that  time  until  In  March.  1881.  the 
city  of  Atchison  was  a  city  of  the  second 
class,  when  lu  March,  1881,  it  became  a 
city  of  the  flrst  class,  and  has  remained 
such  ever  aiuce.    Oa  March  6, 1880,  a  city 
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ordinance  was  duly  paeeed,  and  after- 
wards  approved  and  published,  providing 
5or  the  erection  and  maintenance  of  v/Bf 
ter-worl{H  in  tlie  city,  and  xivinK  to  Syl- 
vester WattB,  and  tu  liie  BUCceHSora  and 
aasisuB,  ttie  rlfctit  for  25  years  tu  furnish 
to  the  cityaud  to  its  inhabitants, for  com- 
pensation, good,  healthful,  and  whule- 
Bome  water,  upon  certain  ternisand  condi- 
tions. Within  a  few  daj-s  thereafter  an 
amendatory  ordinance  was  pasBed,  ap- 
proved, and  published.  By  these  ordi- 
nances the  cit.y  was  to  rent  and  to  pay  for 
a  certain  number  ol  hydrants.  On  April 
6, 1880,  an  election  was  held  by  which  the 
electors  of  the  city  of  Atchison  approved 
and  ratifled  these  ordinances  by  a  vote  of 
1,809  tu  84.  Afterwards  these  ordinances 
were  accepted  by  Watts,  and  he  gave 
bond  as  required  by  their  terms.  After- 
wards, and  on  March  15.  l&iO,  Watts  as- 
slgned  and  transferred  all  his  rights  and 
interests  under  the  ordinances  to  the  Atch- 
ison Water  Company,  and  that  compa- 
ny constructed  the  water- works,  aind  have 
ever  since  maintained  them,  and  furnished 
water  to  the  city  ot  Atchison  and  to  its 
inhabitants.  In  accordance  with  the  pro- 
vidioas  ot  such  urdinauces.  In  March, 1S.S1, 
the  city  of  Atchison  became  a  city  of  the 
first  class,  as  aforesaid.  On  August  2S, 
1S.S6.  the  city  of  Atchison  levied  all  the 
taxes  now  iu  controversy,  to-wit,  the  wa- 
ter-works contract  tax,  the  Macadam 
tax,  the  guttering  tax,  the  sidewalk  tax, 
and  the  Bidewalk  repair  tax.  On  Decem- 
ber 20,  1S8G,  the  plaintiff,  George  Manley, 
tendered  to  the  county  treasurer  all  taxes 
due  against  him  or  his  property  in  Atchi- 
son county  except  the  aforesaid  disputed 
taxes,  and  has  kept  the  tender  good.  Ou 
August  20,  18K7,  this  action  was  com- 
menced by  the  plaintiff,  George  Manley, 
against  the  county  treasurer  and  others 
as  aforesaia,  to  perpetually  enjoin  them 
from  collecting  or  enforcing  the  aforesaid 
disputed  taxes,  the  plaintiff  claiming  that 
they  were  void.  On  August  22  and  2:^, 
1SX7,  the  city  of  Atchison  relevled  all  the 
foregoing  disputed  special  improvement 
taxes,  l)ut  did  not  relevy  the  water-works 
contract  tax.  Afterwards  all  the  defend- 
ants answered.  Afterwards,  and  on 
March  11, 1880,  the  case  came  on  for  trial, 
and  L.  Friend  was  then  made  a  party  de- 
fendant, and  he  duly  answered.  The  case 
was  then  tried  before  Seneca  Heath,  who 
had  previously  been  appointed  u  referee 
for  such  case.  On  April  18, 1881),  the  referee 
made  his  report,  making  voluminous  spe- 
cial flndings  of  fact,  and  also  stating  his 
conclusions  of  law  separately,  and  to  the 
effect  that  all  the  taxes  except  the  water- 
works contract  tax  were  valid,  and  that 
that  tax  was  invalid.  At  that  time  and 
afterwards  various  motions  and  objec- 
tions were  presented  to  the  court  and 
heard  and  acted  upon:  but  the  court 
finally,  and  on  June  15. 1880,  approved  the 
report  of  the  referee,  and  rendered  judg- 
nieutsubstantially  iu  accordance  with  the 
referee's  conclusions  of  law. 

Just  why  the  water-works  contract  tax 
In  not  valid,  it  is  difficult  to  understand. 
In  1880,  when  the  city  ot  Atchison,  which 
was  then  a  city  of  the  second  class,  pro- 
Tided  by  ordinance  for  giving  to  Sylvester 


Watts  aod  to  his  snccessors  and  assigns 
the  right  to  furnish  water  to  the  city  of 
Atchison  and  to  its  inhabitants,  for  com- 
t>ensatlon  and  upon  certain  terms  and 
conditions,  the  city  certainly  had  the 
power  to  do  so,  and  to  make  a  valid  con- 
tract with  Watts  for  that  purpose.  Gen. 
St.  1889,  pars.  787.  817, 1401, 1402,  7185-7190; 
Wood  V.  Water- Works  Co.,  33  Kan.  590, 
597,7  Pac.  Rep.  233;  Water- Works  Co.  v. 
City  of  Burlington,  43  Kan.  725,  728,  23 
Pac.  Ren.  1068;  Dill.  Mun.  Corp.  (4th  Ed,) 
§§  146,  443,  and  note,  568,  last  part,  and 
cases  cited  under  all  these  sections;  15 
Amer.  &  Eng.  £nc.  Law,  1116-1118,  and 
cases  there  cited.  When  the  city  ot  Atchi- 
son, in  1881,  became  a  city  of  the  first 
class.  It  retained  ail  its  vested  rights  with 
regard  to  its  properly  and  its  contracts, 
and  remained  responsible  with  regard  to 
all  its  existing  liabilities  and  obligations, 
whether  upon  contract  or  otherwise, 
(First-class  City  Act,  §§  119-121;)  but  its 
mode  of  government  was  changed.  It 
was  then  a  city  of  the  first  class,  and  was 
to  be  governed  by  the  laws  relating  tu 
cities  of  the  first  class,  and  was  no  longer 
to  be  governed  by  the  laws  relating  tu 
cities  of  the  second  class.  In  the  case  ot 
Simpson  V.  City  of  Kansas  City,  26  Pac. 
Rep.  721,  (decided  by  this  court  on  May  10, 
1891,)  It  was  said  as  follows:  "After  these 
enumerated  cities  were  consolidated,  and 
formed  Kansas  City,  Kansas,  that  city 
became  one  of  the  first  class,  and  is  to  be 
g(»verned  in  all  respects  by  the  laws  regu- 
lating cities  ot  the  first  class."  It  there- 
fore follows  that  thecoutract  between  the 
city  of  Atchison  and  Watts  tor  the  furnish- 
ing of  water  by  Wutts  and  bis  successors 
and  assigns  to  the  city  and  to  its  inhabit- 
ants, and  the  paying  therefor,  and  for 
the  rent  of  certain  hydrants,  by  the  city, 
was  valid  In  1880  under  the  laws  relating 
to  cities  ot  the  second  olanH;  that  It  re- 
mained valid  when  Atchison  became  a 
city  of  the  fli'st  class;  that  it  was  valid  in 
ISSO,  when  the  present  water-works  con- 
tract tax  was  levied ;  and  that  such  levy 
was  valid  when  made,  if  it  was  properly 
made  under  the  laws  relating  to  cities  of 
the  first  class.  Was  it  so  made?  The 
plaintiff  c.lnims  nut.  Me  claims  that  the 
water-works  contract  tax  must  necessari- 
ly be  a  part  of  the  tax  levied  "for  general 
revenue  purposes."  as  mentioned  iu  sub- 
division 1  of  section  11  of  the  first-claas 
city  act.  But  suppose  It  is,  would  that 
make  any  difference?  Under  that  subdi- 
vision the  city  may  levy  nut  to  exceed  six 
mills  on  the  dollar  in  any  one  ,vear  for 
general  revenue  purposes,  and  taking  this 
two  mills  tax  that  was  levied  as  a  water- 
works contract  tax,  and  all  that  was  lev- 
led  that  year  for  general  revenue  pur- 
puses,  which  was  only  three  mills  on  the 
dollar,  and  the  whole  of  these  two  taxes 
in  the  aggregate  would  amount  to  only 
five  mills  on  the  dollar;  and  all  these 
taxes  were  levied  at  one  and  the  same 
time,  to-wit,  on  August  23,  1886.  There 
is  no  room,  therefore,  even  to  claim  that 
the  tax  of  three  mills  for  general  revenue 
purposes  was  levied  first,  and  that  the 
mayor  and  council  thereby  and  at  that 
time  so  exhausted  their  power  that  they 
could   not  afterwards  levy   the    water- 
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works  contract  tax,  It  such  tax  should  be 
called  a  tax  "for  general  revenue  pur- 
poees;"  for,  as  before  stated,  all  these  taxes 
were  levied  at  one  and  the  same  time. 
But,  even  If  they  had  been  levied  at  differ- 
ent times,  would  that  make  any  difference? 
Could  the  mayor  and  council  so  exhaust 
their  power  by  levying  at  one  time  a  por- 
tion of  the  six  mills  tax  for  general  reve- 
nue purposes  that  they  could  not  after- 
wards, If  they  found  it  necessary,  levy  the 
remainder  of  such  six  mills  tax  for  general 
revenue  purposes?  It  Is  not  necessary, 
however,  to  answer  this  question,  as  sec- 
tion 85  of  the  flrst-class  city  act  gives  ex- 
press authority  to  the  mayor  and  council 
of  cities  of  the  first  class  to  levy  a  two 
mills  tax  for  water-works,  and  the  au- 
thority thus  given,  we  think,  is  conclusive 
In  the  present  case.  The  city  of  Atchison 
had  been  a  city  of  the  first  class  for  more 
than  five  years  before  this  two  mills  wa- 
ter-works contract  tax  for  the  year  1886 
was  levied,  and  before  any  step  was  tak- 
en towards  Its  levy;  and  hence,  of  course, 
the  city  was  not  governed  by  the  stat- 
utes relating  to  cities  of  the  second  class, 
but  was  governed  by  the  statutes  relat- 
ing to  cities  of  the  first  class.  But  even  if 
the  city  had  remained  a  city  of  the  second 
class,  and  if  the  tax  had  been  levied  un- 
der the  laws  relating  to  cities  of  the  sec- 
ond class,  it  would  probably  still  be  a 
valid  tax.  We  think  the  water-works 
contract  tax  is  valid. 

As  before  stated,  all  the  taxes  now  in 
dispute  were  originally  levied  at  the  saute 
time,  and  on  August  23,  1SS6;  but  the  in- 
cidental proceedings  affecting  each  tax 
were  respectively  different.  We  shall 
now  proceed  to  consider  the  Macadam 
tax.  On  December  6, 188,3,  the  mayor  and 
council  of  the  city  of  Atchison  passed  a 
resolution  declaring  that  It  was  necessa- 
ry to  macadamize  Commercial  street  from 
the  west  side  of  Eighth  street  to  the  east 
sideof  Thirteenth  street.  Various  proceed- 
ings were  afterwards  had,  which  delayed 
the  work  so  that  the  tax  for  the  payment 
of  the  work  could  not  well  he  levied  prior 
to  the  time  when  it  was  levied.  The  first 
estimate  of  the  cost  of  the  work  made  by 
the  city  engineer,  for  Instance,  was  Irreg- 
ular in  not  being  sworn  to.  and  for  that 
or  some  other  reason  the  fli-st  award  of 
the  work-  to  one  of  the  bidders  proved 
abortive.  Afterwards  the  city  engineer 
made  another  estimate  in  due  form  and 
under  oath,  and  the  work  was  again  ad- 
vertised and  let  to  a  responsible  bidder, 
who  entered  Into  contract,  gave  bonds, 
etc.,  and  performed  the  work:  and  to 
pay  for  such  work  the  present  Macadam 
tax  was  afterwards  levied.  Various  ob- 
jections have  been  and  are  now  urged 
airatnst  the  validity  of  this  Macadam  tax: 
First.  It  is  claimed  that  the  long  delay 
from  the  time  of  the  passage  of  the  reso- 
Intlon  declaring  It  necessary  to  macadam- 
Ijse  Comnierelul  street  down  to  the  time 
when  the  tax  was  finally  levied,  rendered 
the  tax  Invalid.  Second.  It  is  claimed 
that  under  section  22  of  the  first-class  city 
act  the  estimate  of  the  cost  of  the  work 
is  theflrst  thing  to  be  done  In  taking  steps 
towards  the  improvement  of  a  street,  and 
that,  as  the  passage  of  the  resolution  was 


the  first  thing  that  was  actually  done  In 
the  present  case,  and  the  estimate  of  the 
cost  of  the  work  was  afterwards  made, 
the  tax  must  necessarily  be  invalid. 
Third.  It  is  also  claimed  that  under  said 
section  22  an  appropriation  of  mone)* 
must  be  made,  and  the  money  set  apart 
for  the  payment  for  the  work,  before  any 
work  is  done,  which  was  not  done  In  the 
present  case,  and  indeed  could  not  well  be 
done  In  any  case  like  the  present.  Fonrtli. 
It  is  claimed  that  the  contract  price  at 
which  the  work  was  let  was  in  excess  of 
the  estimated  cost,  which  is  not  shown 
to  be  true,  and  the  findings  of  the  referee 
Show  otherwise.  Fiftli  It  Is  further 
claimed  that  the  notice  provided  for  by 
section  13  of  the  first-class  city  act  to  be 
given  of  the  special  session  of  the  mayor 
and  council  to  bear  complaints  as  to  the 
appraisements  of  property  was  given  by 
the  city  clerk  in  the  official  paper  of  the 
city,  and  not  by  the  mayor  In  such  pa- 
per. The  notice  was  In  fact  ordered  by 
the  mayor  and  council  to  be  given  In  the 
ofilcial  paper,  and  it  was  so  given,  but  it 
was  signed  only  by  the  city  clerk.  The 
statute  requires  that  the  notice  "shall  be 
given  by  the  mayor  In  the  official  paper 
of  the  city." 

Several  objections  arealso  urged  against 
the  guttering  tax.  A  remonstrance  was 
filed  with  the  city  clerk,  under  section  14 
of  the  flrst-class  city  act,  protesting 
against  the  improvement.  The  guttering 
was  to  be  done  on  both  sides  of  Commer- 
cial street  f<ir  five  blocks  in  length,  to- wit, 
from  the  west  side  of  Eighth  street  to  the 
east  side  of  Thirteenth  street.  The  re- 
monstrance was  not  signed  by  a  majority 
of  the  owners  of  property,  resident  in  the 
city,  liable  to  pay  taxes  for  the  improve- 
ment for  the  entire  length  of  the  improve- 
ment, nor  for  the  length  of  any  single 
block,  except  the  block  between  Eleventh 
ami  Twelfth  streets;  and  with  reference  to 
such  lilock  the  remonstrance  was  signed 
by  .Mrs.  M.  A.  Baldwin,  who  was  the  only 
resident  of  the  city  who  owned  protierty 
liable  to  be  taxed  between  such  streets. 
We  would  thInK  the  improvement  was  a 
single  and  continuous  Improvement,  and 
therefore  that  the  remonstrance  was  In- 
sufficient to  stop  the  work,  or  to  stop  any 
of  the  proceedings  necessary  to  its  accom- 
plishment. It  is  also  claimed  that  the  es- 
timate of  the  cost  of  the  work  made  by  the 
city  engineer  was  not  In  sufllcient  detail, 
but  we  arc  inclined  to  think  it  was.  The 
same  objection,  with  reference  to  this  tax. 
is  urged  against  the  notice  of  the  special 
meeting  of  the  mayor  and  council  to  hear 
complaints  concerning  the  appraisement 
as  has  been  urged  with  reference  to  the 
.Macadam  tax.  Some  of  the  other  objec- 
tions made  to  the  other  taxes  are  also 
urged  against  the  sidewalk  tax  and  the 
sidewalk  repair  tax. 

It  is  perhaps  unnecessary  for  us  to  de- 
cide whether  the  aforesaid  disputed  spe- 
cial Improvement  taxes,  as  they  were  first 
levied,  on  August  23,  ISSfi,  were  then  or 
are  now,  aside  from  their  relevy  in  ISS", 
valid  or  Invalid ;  for  they  were  all  relevled 
on  August  22  and  23, 1887.  The  real  ques- 
tion is  whether  such  taxes,  under  the  two 
levies  made  in  1886  and  1887,  are  of  sufli- 
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clent  ToUdlty  that  they  may  now  be  on- 
forced.  It  win  be  noticed  that  the  objec- 
tions to  them  are  ol  a  purely  technical 
character,  and  merely  lor  irregularities. 
The  principal  objection  1b  the  want  ol  a 
technical  notice  with  regard  to  the  pro- 
ceedings upon  which  tiiey  are  founded. 
The  plaintiff,  however,  who  was  a  non- 
resident of  Kansas,  had  at  all  times, 
through  his  son  and  agent,  who  resided 
in  Atcljison,  and  who  had  the  actual  con- 
trol and  management  of  all  his  fatlier'a 
property  In  Atchison,  actual  notice  of  all 
sucli  proceedings.  As  to  the  guttering 
tax,  the  son  signed  the  aforesaid  protest 
for  his  father;  and  another  agent  of  the 
plaintiff,  who  had  full  notice  of  all  the  pro- 
ceedings, gave  notice  to  tlie  several  con- 
tractors, respectively,  "that  the  plaintiff 
would  contest  any  levies  and  assessments 
that  might  be  made  against  his  property 
for  payment  for  work  that  might  be  done 
by  them  under  their  several  contracts, 
and  that  tliey  would  do  all  work  under 
their  several  contracts  at  their  peril."  It 
does  not  appear,  however,  that  this  agent 
ever  gave  any  notice  to  any  one  ol  the  con- 
tractors, or  to  any  one  else,  before  the 
work  on  any  of  the  various  Improvements 
■was  completed,  of  any  Irregularity  in  any 
of  the  proceedings  connected  with  any  of 
such  improvements,  or  that  It  was  claimed 
by  the  plaintiff  that  any  Irregularity, 
fraud,  or  illegality  existed  or  occurred  at 
any  time  in  connection  with  any  of  the 
proceedings.  BesideR,  proper  notices  were 
in  fact  given  in  all  cases,  regular  In  all  re- 
spects, except  tliat  the  notices  were  signed 
only  by  the  city  clerk,  and  not  by  the 
mayor.  The  notices,  however,  were  first 
ordered  to  be  given  by  the  mayor  and 
council;  and  they  were  in  fact  given  as 
ordered,  and  would  have  been  perfectly 
regular  if  they  had  been  signed  by  the 
mayor  instead  of  by  the  city  clerk.  But 
were  they  not  "given  by  the  mayor"  l>y 
lair  intendment?  But,' taking  all  the  ir- 
regularities together,  they  were  not  suffi- 
cient to  render  the  taxes,  a^  relevled  in 
1887,  Invalid.  The  statute  authorizing  a 
relevy  of  taxes  in  cases  like  the  present  is 
section  20  of  the  flrst-olass  city  act  as 
enacted  in  1881,  (Laws  1881,  c.  37,  §20;) 
and  It  reads  as  follows:  "Sec.  20.  In  case 
the  corporate  authorities  have  attempt- 
ed to  levy  any  taxes  or  assessments  for 
Improvement,  or  for  the  payment  of 
any  bonds  or  other  evidence  of  debt, 
which  taxes  or  assessments  may  liave 
been  informal,  for  the  want  of  sufflcient 
authority,  or  other  cause,  the  council  of 
Buch  city.at  the  time  flxedfor  levying  gen- 
eral taxes,  shall  relevy  and  reaB.sess  any 
euch  assessments  or  taxes  in  the  manner 
provided  in  this  act. "  We  think  such  a 
statute  as  this  is  valid  and  binding.  New- 
man V.  City  of  Emporia,  41  Kan.  5sa,  21 
Pac.  Rep.  593.  See.  also,  in  this  connec- 
tion, the  cases  of  Newman  v.  City  of  Em- 
poria, 13  Kan.  o(>9;  Mason  v.  Kpencer,  85 
Kan.  512,  11  Pac.  Rep.  4U2.  ^\I1  persons  are 
at  all  times  bound  to  take  uotire  of  a  pub- 
lic statute,  and  what  may  be  done  under 
It,  They  are  bound  to  take  notice  of  the 
'  provisions  of  said  section  20,  and  to  know 
that  under  It  all  taxes  or  assesBments 
coming  within  Its  provisions,  and  not  void 


becanse  of  some  Incurable  irregularity, 
may  be  made  valid  by  a  relevy  of  th« 
same.  And  further,  with  regard  to  no- 
tice, the  taxes  levied  in  1886  were  levied  bj 
an  ordinance  of  the  city  regularly  passed 
by  the  city  council,  approved  by  the  may- 
or, and  published  in  the  official  paper  oi 
the  city,  and  of  this  ordinance  ail  persons 
are  bound  to  take  notice;  and  this  is  also 
true  with  respect  to  the  relevy  of  the  taxes 
of  1887.  This  relevy  was  also  consum- 
mated by  city  ordinances  regularly  passed, 
approved,  and  published,  all  In  August, 
1887.  But,  before  the  taxes  as  relevled 
could  become  a  fixed  lien  or  charge  upon 
the  plaintiff's  property,  they  would  all 
have  to  be  placed  upon  the  tax-rolls  of  the 
county  by  the  county  clerk,  and  the  tax- 
rolls  would  then  have  to  be  placed  In  the 
bands  of  the  county  treasurer,  and  the 
taxes  would  not  even  then  become  a  Qxed 
charge  or  lien  upon  the  plaintiff's  property 
until  November  1, 1887.  The  plaintiff,  as 
well  as  ail  others,  was  required  to  take 
notice  of  these  ordinances ;  and  after  their 
taking  effect,  and  before  the  taxes  could 
affect  his  property,  he  had  ample  time 
within  which  to  commence  an  action  or 
other  proceeding  to  defeat  or  avoid  such 
taxes.  A  notice  given  by  ordinance  Is  held 
to  be  valid  and  "sufficient  In  the  case  of 
Newman  v.  City  of  Emporia,  supra.  The 
only  difference  necessary  to  mention  be- 
tween the  curative  statute  cited  In  the 
Newman  Case  and  the  one  reilfd  on  In  the 
present  case  is  that  the  curative  statute 
cited  In  the  Newman  Case  was  enacted 
between  the  time  of  the  first  levy  and  the 
time  of  the  second  levy,  while  the  curative 
statute  In  the  present  cose  was  enactedand 
in  force  a  long  time  prior  to  either  levy. 
This,  however,  we  think,  cannot  be  con- 
sidered as  a  substantial  difference.  Both 
are  general  statutes,  one  applying  to  all 
cities  of  the  second  class,  and  the  other  to 
all  cities  of  the  first  class,— both  to  remain 
In  force  for  all  time  unless  modified  or  re- 
pealed by  subsequent  legislation  ;  and  nei- 
ther is  In  any  respect  a  special  or  local 
statute.  Indeed,  neither  could  be  a  spe- 
cial or  local  statute  and  be  valid  under 
sections  1  and  5  of  article  12  of  the  consti- 
tution. Special  legislation  is  not  permis- 
sible under  our  constitution  with  respect 
to  municipal  corporations. 

The  judgment  of  the  court  below  will  be 
modified  as  follows:  As  to  the  water- 
works contract  tax  it  will  be  reversed, 
and  as  to  all  the  other  taxes  it  will  be 
aflirmed.    All  the  justices  concurring. 


a  Colo.  A.  M) 

Missouri,  K.  &  T.  Ry.  Co.  et  a/,  v.  Cook 
et  al. 
{Supreme  Court  of  Kansas.    May  9, 1891.) 
Kailroid  Grants — Location  of  Route. 
By  Act  Cong.   July  26,  186G,    the   Union 
Pacific  Railway  Company,  Southern  Branch,  aft- 
erwards tho  Missouri,  Kansas  &  Texks  Railway 
Company,   received  a  grant  of  rlifht  of  way  lor 
its  road,  300  feet  wide,  through  the  reserved  and 
ceded  lauds  of  the  government.     Prior  to  Decem- 
ber 24,    lti67,  the  latter  company  surveyed  its 
line  of  road,  and  filed  its  map  designating  its 
route  with  the  secretary  of  the  interior.     October 
9,  186P,  one  Hodges,  one  of  the  grantors   of  the 
defendant  J.  B.  Coolt,  purchased  of  the  govem- 
I  ment  the  land  in  dispute.    Afterwoi-ds,  in  May 


1 


'  Rehearing  denied. 
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and  Jane,  1870,  the  railway  company  chanffed  the 
line  of  its  road,  and  built  it  across  the  land  in 
dispute;  the  ori{;iaal  location  not  having  touched 
the  quarter  seution  to  which  the  land  in  jiucstion 
bolonjirs.  Held,  that  by  the  survey  of  its  line, 
and  the  filing  of  its  map  desigpnatioK  tbe  route 
of  its  road,  the  company  exercised  its  right  un- 
der its  grant,  and  could  not  reclaim  it  two  years 
and  a  half  afterwards,  on  changing  its  line  of 
road,  so  as  to  affect  the  rights  of  Hodges  or  his 
grantees. 

(Syllabus  by  Strang,  C.) 

CummlHBloners'  decision.  Error  from 
illstrict  court,  Labette  county;  George 
Cha.ni»i.i5R,  Judge. 

Action  of  ejectment  by  the  Missouri, 
Kansas  &  Texas  Railway  Company  and 
the  Missouri  Paclllc  Railway  Company 
againKt  J.  B.  Cook  and  L.  H.  Printz. 
Judj^ment  for  defendants.  PlaintlHs 
bring  error.    Afflrmcd. 

T.  N.  Sedffwick,  for  plaintiff  In  error. 
Case  &  (jilassv,  for  defendant  in  error. 

Strang.  C.  Action  of  ejectment  to  re- 
cover poBsesslon  of  the  following  described 
real  property  situated  in  Labette  coun- 
ty, Kan.,  to-wit:  Commencing  on  the 
north  line  of  Main  street  in  the  city  of 
Chetopa,  nt  a  .<olnt  50  feet  west  of  the  cen- 
ter of  the  main  track  of  the  Missouri,  Kan- 
sas &  Texas  Railway;  thencenorthlOOJeet 
on  a  parallel  with  the  center  of  the  main 
track  of  said  railway;  thence  west  50 
feet;  thence  south,  on  a  line  parallel  with 
the  main  line  of  said  railway,  100  feet,  to 
the  north  line  of  Muln  street;  thence  east 
alonp:  the  north  line  of  Malu  street  to  the 
place  of  beginning,  being  a  portion  of  the 
land  claimed  by  the  plaintiffs  as  a  right 
of  way  In  the  city  of  Chetopa.  Thedefend- 
ants  filed  a  joint  answer  denying  that  the 
plaintiffs  had  any  legal  estate  in  the  land 
described,  or  a  right  to  recover  the  i)u8- 
sessioii  therei>f.  The  case  was  tried  by 
the  court  without  a  jury  on  the  following 
agreed  statement  of  facts:  "It  is  hereby 
stipulated  and  agreed  that  npon  the  trial 
of  the  above-entilled  action  the  following 
facts  shall  be  admitted:  (1)  The  Missou- 
ri, Kansas  &  Texas  Rail  way  Company  was 
on  the  25th  day  of  September,  1 805,  duly 
organized  as  a  corporation  under  the 
name  of  the  Union  Paciflc  Railway  Com- 
pany. Southern  Branch, and  on  the  3d  day 
of  February,  A.  D.  1870,  its  name  was  du- 
ly chanced,  and  made  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  ;  and  it  Is 
the  railway  company  referred  to  In  the  act 
of  coUKress  approved  Jul.y  20, 1N66,  enti- 
tled'An  act  granting  lands  to  the  state 
of  Kansas  to  aid  in  the  construction  of  a 
southern  branch  of  the  Cnion  Pa,(;llic  Hail- 
way  and  Telegraph  from  Fort  Rliey,  Kan- 
sas to  Fort  Smith,  Arkansas."  (2)  Theac- 
ceptanoe  of  the  terms,  conditions,  and  im- 
I)(>Hitions  of  said  act  by  the  said  Union  Pa- 
ciflc Railway  Company.  Southern  Branch, 
was  signified  in  writing  under  the  corpo- 
rate seal  of  sfttd  company,  duly  e.Nccuted 
pursuant  to  the  direction  of  its  board  of 
directors  first  had  and  obtained.  Which 
acceptance  was  made  and  deposited  with 
the  secretary  of  the  interior  within  one 
year  after  the  passage  of  this  act.  (3) 
The  land  In  the  petition  described  is  a  part 
of  the  lands  known  as  the  'Osage  Ceded 
Lands,'  granted  to  the  United  States  by 


the  treaty  between  the  United  States  of 
America  and  the  Great  and  Little  Osage 
Indians,  proclaimed  January  21,1S67.  (4| 
Prior  to  the  24th  day  of  December,  1867, 
a  line  was  surveyed  for  the  route  of  said 
railroad  by  G.  M.  Walker,  then  chief  engi- 
neer of  said  company,  which  was  the  line 
from  which  the  lands  mentioned  in  stipn- 
lation  No.  7  herein  were  withdrawn  from 
the  market,  but  that  Hue  did  not  touch 
the  south-west  quarter  of  section  thirty- 
tour,  township  thirty-four,  (34.)  range 
twenty-one,  (21,)  which  includes  the  land 
described  in  plaintiffs'  petition  in  said 
case :  and  afterwards,  and  between  May 
1, 1870,  and  June  6, 1870.  said  company  lo- 
cated its  road  on  the  line  where  now  op- 
erated, and  builtsame  in  substantial  com- 
pliance with  said  act  of  congress;  but  tbe 
route  of  said  road  on  its  present  location 
has  never  been  approved  by  the  president 
o!  the  United  States,  unless  such  approv- 
al is  shown  by  the  other  facts  herein  ad- 
mitted. (5)  The  premises  in  plaintiffs'  pe- 
tition demanded  lie  wholly  within  one 
hundred  feet  of  the  center  line  of  the 
main  track  of  the  railway  so  built  and 
constructed  as  aforesaid ;  tbe  center  line 
of  said  main  track  being  the  center  of  the 
right  of  way  of  railway  company.  (6) 
On  the  1st  day  of  September,  1880,  tbe 
said  Missouri,  Kansas  &  Texas  Railway 
Company  leased  said  railway  to  said 
Missouri  Pacific  Railway  Company,  which 
has  since  possessed  and  operated  the 
same  as  such  lessee.  (7)  Upon  the  com- 
pletion of  said  railway  through  said 
Osage  Ceded  Land,  the  president  of  the 
United  States  issued  to  said  Missouri. 
Kansas  &  Texas  Railway  Company  pat- 
ents under  said  act  of  congress  ap- 
proved July  26,  18C6,  for  the  alternate 
sections  of  land  designated  by  odd  num- 
bers to  the  extent  of  five  alternate  sec- 
tions per  mile  on  each  side  of  said  rail- 
road, which  arethe  same  patents  set  aside 
in  the  case  of  Railway  Co.  v.  U.  S.,  re- 
ported In  92  U.  S.  &45.  (8)  The  quarter  sec- 
tion including  the  land  in  question  wa«  en- 
tered and  purchased  by  one  W.  A.  Hodges 
from  tbe  government  of  the  United  States 
on  October  9, 1869,  and  «  certiflcate  in  due 
form  was  on  that  day,  by  the  proper  offi- 
cers, issued  to  him  therefor,  and  thereaft- 
er, and  on  November  1,  1870,  a  patent  in 
due  form  was  issued  therefor  pursuant  to 
the  said  entry  bj-  the  government  of  the 
United  States  to  said  patentee,  Hodges, 
■which  was  duly  signed  and  executed; 
and  a  perfect  chain  of  title  from  said 
Hodges,  patentee,  now  runs  to  and  ter- 
minates in  said  defendant  J.  B.  Cook,  and 
he  is  the  owner  thereof,  unless  the  same 
is  owned  by  the  pialntlHs  by  virtue  of  the 
facts  herein  admitted,  and  the  law  gov- 
erning the  same;  except  Prints  is  in  pos- 
session of  the  premises  in  controversy  as 
the  tenant  of  defendant  Cook.  (9)  None 
of  the  land  in  dispute  lies  within  fifty  feet 
of  the  line  of  the  center  of  the  main  track 
of  said  railroad,  nor  does  defendant  claim 
any  part  of  the  strip  of  land  within  fifty 
feet  of  either  side  of  the  center  of  said 
track.  Tiie  plaintiff,  at  the  time  of  con- 
structing said  road,  erected  a  depot  build- 
ing on  its  right  of  way,  and  the  land  on 
which  said  building  stands  is  adjacent  to 
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the  land  In  dispnte,  which  said  depot  baa 
been  used  all  the  time  since  its  erection 
for  the  purpose  of  receiving  freight  and 
paeaeiigers  for  shipment.  Nor  does  de- 
fendant claim  any  gronnd  on  which  any 
side  traclcH  of  said  railroad  are  now  locat- 
ed.*' Un  the  facts  as  above  set  forth  tlie 
court  found  fur  the  defendants,  and  en- 
tered judgment  accordingly.  Motion  tor 
new  trial  was  overruled.  The  plaintiffs 
demanded,  on  the  journal,  another  trial. 
The  first  Judgment  was  set  aside,  and  an- 
other trial  was  had  on  the  same  facts,  and 
a  second  judgment  for  the  defendants  was 
entered,  followed  by  another  motion  for 
new  trial,  which  was  overruled. 

The  claim  of  the  plaintiffs  to  the  land  in 
dispute  is  based  upon  a  right-of-way  grant 
contained  in  an  act  of  congress  of  July  26, 
18C6.  The  first  section  of  said  act  gives 
the  railroad  company  named  therein  a 
right  of  way  through  the  reserved  and  ced- 
ed lands  of  the  government  :MU  feet  wide, 
while  by  theaixtb  section  tiieroad  Isgrant- 
ed  a  right  of  way  throngh  the  public  lauds 
only  lOU  feet  wide.  The  land  in  question 
was  a  part  of  the  lands  reserved  for  the 
OsaKC  Indians  at  the  time  of  the  passage 
of  the  act  under  which  plaintiffs'  claim  is 
made,  but  were  ceded  to  the  government 
January  21.  1867.  The  plaintiffs  claim 
that  the  grant  to  the  company  of  the  right 
of  way  was  a  present  grauit,  and  took 
effect  immediately  upon  passage  of  the 
act.  We  agree  with  the  counsel  for  the 
plalntilfB  that  the  grant  was  a  present 
one,  and  that,  so  far  as  the  grant  itself  is 
concerned,  or  the  right  of  the  company  to 
locate  and  have  a  right  of  way  for  its 
road  200  leet  wide  through  reserved  or 
ceded  lands  it  tooli  effKct  immediately. 
But  we  understand  that,  until  the  grantee 
exercises  the  right  secured  by  the  act  by 
definitely  locating  its  road,  the  grant  Is 
afloat,  and,  while  the  grantee  has  a  vest- 
ed right  in  the  grant  to  the  extent  of  a 
right  to  locate  its  road,  and  claim  200  feet 
for  its  right  of  way,  through  reserved  or 
ceded  lands,  such  right  does  not  attach 
to  any  particular  tract  of  land  until  the 
road  is  located,  and  to  that  extent  and 
in  that  sense  the  grantee  has  no  vested 
right  in  any  particular  piece  of  land  for  a 
right  of  way  until  the  road  is  definitely 
located.  The  grantee  has  a  vested  r'.ght, 
— n  fixed  and  indefeasible  right, — from  the 
passage  of  the  act,  to  a  strip  of  land  200 
let  wide  through  the  reserved  and  ceded 
lands  of  the  government  for  a  right  of 
way,  which  shall  take  effect  and  attach  to 
the  laud  on  the  location  of  its  road,  but 
no  vested  right  in  any  particular  piece  of 
land  until  the  location  of  its  road.  When, 
however,  the  location  is  made  and  the 
grant  attaches,  it  relates  back  to  the  in- 
ception of  the  grunt,  the  passage  of  the 
act  containing  it.  We  also  understand 
that,  when  the  grnnteeeiects  to  attach  his 
grant  to  any  particular  tract  of  land  by 
the  definite  location  of  its  road,  it  has 
claimed  its  grant  and  exhausted  its  right 
thereunder,  and  cannot  reclaim  it  else- 
where. "This  case  stands  thus:  The  cor- 
porators had  the  power  to  locate  and  con- 
struct u  railroad.  Thry  could  exercise  this 
right  but  once  without  a  further  grant. 
To  accomplish  this  object  a  most  impor- 
v.27F.no.l6— 54 


tant  attribute  of  sovereignty  was  be- 
stowed on  tliem  by  the  legislature, — the  ex- 
traordinary reserved  power  of  Rubjecting 
the  property  of  private  individuals  to 
public  use.  If  it  was  intended  that  this 
should  be  a  continuing  power,— one  that 
might  be  exercised,  and  ru-exercised, again 
and  again,  as  often  as  might  suit  the 
convenience  of  this  company,  the  legis- 
lature should  have  so  declared  in  express 
terms.  They  have  not  dime  so."  Moor- 
head  v.  Railroad  Co.,  17  Ohio,  351.  "This 
extent  of  country  is  not  all  appropriated 
to  the  use  of  the  road,  but  only  so  much 
as  may  be  necessary  for  a  track.  Its  right 
to  it  is  simply  one  of  selection,  and  wben 
it  has  made  its  selection  its  right  over  all 
the  other  territory  ceases.  This  principle 
is  distinctly  decided  in  the  case  of  Moor- 
head  V.  Bailroad  Co. "  Railroad  Co.  v.  Nay- 
lor,  2  f)hio  St.  238.  When  did  the  plain- 
tiffs definitely  locale  their  road,  so  that 
their  grant  of  the  right  of  v.-ay  attached? 
They  claim  they  located  it  when  they  built 
it  where  it  now  is.  in  1870,  and  not  before, 
while  the  defendants  claim  the  company 
definitely  located  Its  road  prior  to  Decem- 
ber 24, 1S67,  on  the  Walker  survey,  which 
location  did  not  touch  the  quarter  section 
of  laud  to  which  the  piece  in  dispute  be- 
longed. We  are  of  the  opinion  that  the 
defendants  are  right  in  their  contention 
that  the  company  definitely  located  the 
line  of  its  road  prior  to  December  24, 18()7, 
and  that  by  so  doing  it  exhausted  Its 
rights  under  the  grant  contained  in  the 
act  of  July  26,  ISW,  at  any  rate  so  far  as 
the  intervening  adverse  rights  of  third 
parties  are  concerned;  and  as  the  defend- 
ant Cook's  grautora  purabased  the  land 
after  the  24th  of  December.  lS<i7,  and  be- 
foi-e  May,  187U,  to-wit,  October  9,  1869.  he 
bad  rights  in  the  land  prior  to  1870  that 
could  not  be  affected  by  the  relocation  of 
the  plaintiff's  road.  The  survey  of  the 
plaintiffs'  road  'oy  Walker  was  followed 
by  the  company  filing  a  map  with  the  sec- 
retary of  the  interior  showing  the  route  of 
their  road,  and  asking  that  the  lands 
along  its  line  thus  established  be  with- 
drawn from  the  market  until  the  compa- 
ny bad  selected  its  lands.  This,  we  think, 
constituted  a  definite  location  of  its  road 
by  the  company,  and  an  exen-ise  of  its 
grant,  and  when  thereafter  it  changed  its 
route  its  location  was  subject  to  the  rights 
before  then  obtained  by  Hodges  in  the 
land  In  dispute.  The  fourth  section  of  the 
actof  Jnly  26. 1866,  among  other  things, 
states  that  "as  soon  as  said  company 
shall  file  with  the  secretary  of  the  interior 
maps  of  its  line,  describing  the  route  there- 
of, it  shall  be  the  duty  of  the  secretary  to 
withdraw  trom  the  market  the  land  grant- 
ed by  this  act."  This  section  confers  upon 
the  grantee  the  right  to  file  with  the  in- 
terior department  a  map  ileBcribing  the 
route  of  its  road,  and  mode  it  the  duty  of 
the  secretary  of  said  department,  when 
said  map  was  filed,  to  withdraw  from  the 
market  the  lands  granted  by  the  act. 

it  is  said  by  the  plaintiff  that  the  only 
object  in  filing  the  map  was  to  secure  the 
withdrawal  of  the  lands  granted  by  the 
act,  and  that  filing  of  tlie  map  had  noth- 
ing to  do  with  the  right  of  way.  It  is  true 
the  withdrawal  of  the  lands  granted  was 
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the  object  to  be  attained  by  the  filing  of 
tlie  map,  but  It  io  alHo  true  that  that  ob- 
ject could  not  be  attained  except  by  flllnR 
the  map  as  evidence  of  the  location  of  the 
line  of  road.  And  the  company,  having 
filed  it  as  evidence  of  the  location  of  their 
road  for  that  purpose, cannot  afterwards, 
and  after  it  has  secured  that  purpose,  say 
that  it  is  not  evidence  of  the  location  of 
their  rotid,  for  the  purpose  of  enabling  it 
to  relocate  its  right  of  way.  "We  are  of 
the  opinion  that  the  position  of  the  claim- 
ant is  the  correct  one.  The  route  must  be 
considered  as  definitely  fixed  when  It  has 
ceased  to  be  the  subject  of  change  at  the 
volition  of  the  company.  Until  the  map 
Is  filed  with  the  secretary  of  the  interior 
the  company  is  at  liberty  to  adopt  such  a 
route  as  it  may  deem  best,  after  an  exami- 
nation of  the  ground  has  disclosed  the 
feasibility  and  advantages  of  the  different 
lines.  But  when  a  route  is  adopted  by  the 
company,  and  a  map  designating  it  is 
filed  by  the  company  with  the  secretary  of 
the  Interior  and  accepted  by  that  officer, 
the  route  is  established.  It  is,  in  the  lan- 
guage of  the  act,  'deilnitely  fixed,'  and 
cannot  be  the  subject  of  future  change,  so 
as  to  affect  the  grant,  except  on  legislative 
consent.  No  further  action  Is  required  of 
the  company  to  establish  tlie  route."  Van 
Wyck  V.  Knevals,  106  U.  S.  360, 1  Sup.  Ct. 
Rep.  336.  Tor  we  are  of  the  opinion  that 
under  this  grant,  as  under  many  other 
grants  containing  the  same  words,  or 
words  to  the  same  purport,  the  act  which 
fixes  the  time  of  the  definite  location  is 
the  act  of  filing  the  map  or  plat  of  the  line 
in  the  office  of  thecommissloncrof  the  gen- 
eral laud-offlce.  •  •  *  Until  then  many 
rights  to  the  lands  along  which  the  road 
finally  runs  may  attach  which  will  be 
paramount  to  that  of  the  company  build- 
ing the  road.  After  this  no  such  right  can 
attach,  because  the  right  of  the  company 
becomes  by  that  act  vested.  •  •  •  It 
selects  for  itself  the  precise  line  on  which 
the  road  is  to  be  built,  and  it  la  by  law 
bound  to  report  its  action  by  filing  its 
map  with  the  commissioner,  or  rather  in 
bis  office.  The  line  is  then  fixed.  The 
company  cannot  alter  it  so  as  to  affect  the 
rights  of  any  other  party. "  Railway  Co. 
V.  Dunmeyer,  113  IT.  S.  629,  5  Sup.  Ct.  Rep. 
566. 

Without  looklnglntothe  question  raised 
by  the  statute  of  limitations,  we  recom- 
mend that  the  judgment  of  the  district 
court  be  afilrmed. 

Per  Citriam.  It  is  so  ordered;  all  the 
justices  concurring. 


(47  Kan.  119) 

St.^tecj:  rel.  Board  of  Regents  op  State 
Normal  School  v.  Stover,  State  Treas- 
urer. 
(Supreme  Ccnirt  of  KaTisae.    Oct  10, 1891.) 

Paymest  of  Interest  on  Normal  School  Fund 

— NECESSITr  OE  APPROPEJATION — C!ONSTITCTIOX- 

AL  Law. 

1.  The  case  of  Martin  v.  Francis,  13  Kan.  220, 
cited  and  foUoived. 

2.  The  Ntatutcs  of  the  state  require  that  all 
moneys  derived  from  tho  sale  of  lands  of  the 
state  normal  school,  both  principal  and  interest, 

less  the  commissions  allowed  for  the  sale  there- 


of, shall  be  paid  into  the  state  treasury,  where 
they  constitute  the  state  normal  school  fund.  The 
Interest  on  this  fund  is  paid  to  and  received  by 
the  state  treasurer  as  an  officer  of  the  state,  and 
the  statute  requires  him  to  deposit  it  in  the  state 
treasury.  The  interest  of  this  fund  cannot  be 
drawn  from  the  state  treasury  by  the  board  of 
regents  of  the  state  normal  school,  or  any  officer 
thereof,  except  in  pursuance  of  an  aot  of  the  leg- 
islature specifically  authorizing  the  seme  to  be 
dune,  passed  within  two  years  prior  thereto. 
(Syllabus  by  the  Court.) 

Action  of  mandumiia  on  the  relation  of 
the  board  of  regents  of  the  state  normal 
school  at  Emporia  to  S.  G.  Stover,  state 
treasurer,  to  compel  him  to  pay  certain 
moue.vs  to  the  treasurer  of  said  board. 
Writ  denied. 

J.  Jay  Buck  and  /.  E.  Lambert,  for 
plaintiff.  J. N.  Ives,  Atty. Gen„for  defend- 
ant. 

Horton,  C.  J.  This  Is  an  action  of  oiAD- 
damiis  by  the  state  of  Kansas  upon  the 
relation  of  the  board  of  regents  of  the 
state  normal  school  at  Emporia  against 
Hon.  S.  G.  Stover,  the  state  treasurer,  to 
compel  him  to  pay  to  the  treasurer  of 
the  board  91J00  upon  its  written  order, 
from  interest  In  his  hands  on  the  state 
normal  school  fund.  The  state  treasurer 
refuses  to  pay  the  order  presented,  and 
also  refuses  to  pay  any  other  order  of  the 
board  of  regents,  upon  the  ground  that 
there  has  been  no  appropriation  by  the 
legiHlature  of  any  moneys  accruing  from 
the  interest  on  the  state  normal  school 
fund,  as  required  by  the  constitution  of 
the  state.  Section  24  of  article  2  of  the 
constitution  ordains  "that  no  money 
shall  be  drawn  from  the  treasury,  except- 
ing in  pursuance  of  a  specific  appropria- 
tion made  by  law;  and  no  appropriation 
shall  be  for  a  longer  terra  than  two  years. " 
Tlie  sole  question  in  this  case  is  whether 
the  interest  of  the  state  normal  school 
fund  can  be  disbursed  by  the  treasurer  of 
the  state  upon  the  orders  of  the  board  of 
regents  of  the  state  normal  school  with- 
out an  appropriation  by  the  legislature. 
In  1803  the  legislature  of  the  state  estat>- 
lishcd  and  permanently  located  at  Empo- 
ria a  state  normal  school.  At  the  same 
time  it  set  apart  and  reserved  as  a  perpel> 
ual  endowment  for  the  support  and  main- 
tenance of  the  normal  school  certain  lands 
granted  to  the  state  by  the  fourth  subdi- 
vision of  the  third  section  of  the  act  of  con- 
gress admitting  Kansas  into  the  Union. 
Sens.  Laws  1863,  c.  57;  paragraphs  0310, 
6312,  Gen.  St.  1889.  In  1872  legislature 
passed  an  act  providing  for  the  sale  of 
the  lands  belonging  to  the  normal  school. 
Section  4  of  tiiat  act  provided:  "AH 
moneys  derived  from  the  sales  of  lands 
under  the  provisions  of  this  act,  both  prin- 
cipal and  Interest,  less  the  amount  of  com- 
missions allowed  by  the  board  of  direct- 
ors for  the  sale  thereof,  shall  l>e  paid  into 
the  state  treasury,  where  it  shall  consti- 
tute the 'State  Normal  School  Fund,"  for 
said  institution. "  Sess.  Laws  1872,  c.  189; 
paragraph  6333,  Gen.  St.  1889.  In  1S86  the 
legislature  granted  to  the  normal  school 
a  further  endowment  of  ISsectionsof  Ian**,. 
Sess.  Laws  1886,  c.  156.  In  1879  the  legis- 
lature enacted  the  following  provision 
"All  moneys   belonging    to    the    •    •   • 
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state  normal  school  fund  »  •  •  Bhall 
be  depoaiteil  with  and  paid  to  the  state 
treasurer,  and  besubject  to  the  order  of  the 
board  of  school  fund  commissioners." 
Sess.  Laws  1879,  c.  166,  §  49;  paragraph 
65!)4,  Gen.  St.  1889.  Set;t1on  117,  c.  168.  as 
amended  by  Sess.  Laws  188y,  c.  143,  §  1, 
now  reads:  "Said  board  of  commission- 
ers shall  have  the  power,  and  It  Is  hereby 
made  their  duty,  from  time  to  time  to  in- 
vest any  moneys  belonging  to  the  •  •  • 
state  normal  school  fund  •  •  •  in 
the  bonds  of  the  state  of  Kansas  or  of  the 
United  States,  school-district  bonds  of  the 
several  achool-dlstrlcts  of  the  state  of 
Kansas,  bridge,  court-house  bonds,  or  In 
county,  township,  or  city  refunding  bonds 
of  the  aereml  counties,  townships,  and 
cities  of  the  state  of  Kansas. "  Paragraph 
6654,  Gen.  St.  18S9.  From  the  provisions 
of  section  4,  c.  189.  Bess.  Laws  1872,  and 
section  49,  c.  166,  Sess.  Laws  1879,  we  are 
of  the  opinion  that  all  moneys  derived 
from  the  sale  of  the  lands  of  the  normal 
school,  both  principal  and  Interest,  less 
the  commissions  fur  the  sales  of  the  lands, 
ore  expressly  required  to  be  paid  into  the 
State  treasury.  These  sums  constitute 
"the  state  normal  school  fund."  The  In- 
terest on  this  fund,  which  the  board  of  re- 
gents, through  Its  presldentand secretary, 
now  desire  to  draw  from  the  posseHslon 
of  the  defendant,  who  is  the  treasurer  of 
the  state,  is  rightfully  in  his  hands  as 
state  treasurer.  It  is  therefore  rightfully 
in  the  state  treasury.  If  it  is  in  the  state 
treasury,  and  rightfully  there,  then  it  can- 
not be  drawn  therefrom  except  in  pursu- 
ance of  an  act  of  the  legislature  specifical- 
ly authr)rlzing  the  same  to  be  done.  Mar- 
tin V.  Francis,  13  Kan.  220. 

There  was  no  appropriation  made  at  the 
late  session  of  the  legislature  for  the  pay- 
ment of  the  class  of  orders  or  warrants 
issued  to  the  state  treasurer  by  the  presi- 
dent and  secretary  of  the  board  of  re- 
gents. As  the  interest,  as  well  as  the  prin- 
cipal, nf  the  state  normal  school  fund  is 
rightfully  and  legally  In  the  state  treasu- 
ry, the  state  treasurer  has  no  lawful  pow- 
er under  the  provisions  of  the  constitu- 
tion of  the  state  to  honor  or  pay  the  or- 
der drawn  upon  him.  It  is  contended, 
however,  that  the  language  of  cection  4, 
c.  189,  Sess.  Laws  1872.  and  uf  section  3,  c. 
156.  Sipss.  Laws  1886,  which  authorizes 
the  interest  of  the  school  fund  to  be  sub- 
ject tu  the  order  of  the  president  and  sec- 
retary of  the  board  of  regents,  and  per- 
mits them  to  use  the  same  as  the  needs  of 
the  school  shall  require,  malce  the  state 
treasurer  the  agent  of  the  board  of  re- 
gents, and  that  the  interest  derived  from 
the  state  normal  school  fund  Is  to  be  held 
by  the  state  treasurer  as  the  agent  of  the 
board;  not  otherwise.  The  statute. how- 
ever, expressly  provides  that  the  Interest, 
as  well  as  the  principal,  "shall  be  paid  In  to 
the  state  treasury;"  not  that  it  shall  be 
paid  to  the  person  holding  the  office  of 
state  treasurer,  or  to  the  agent  of  the 
board  of  regents.  Thei  provision  in  the 
statute  for  the  board  of  regents  to  use  the 
interest  for  the  support  and  mahitennnce 
of  the  state  normal  school  must  be  read  in 
connection  with  the  provisions  of  the  con- 
Btitution  of  the  state,  and  the  use  by  the 


board  Is  subject  to  the  llmltatlona  pre- 
scribed in  the  constitution.  Section  24, 
art.  2,  Const. 

The  contention  that  the  board  of  re- 
gents, under  the  statute,  has  the  po'w  er 
to  use  the  interest  on  the  state  normal 
school  fund  without  an  appropriation  by 
the  legislature  is  disposed  of  by  the  decis- 
ion in  Martin  v.  Francis,  supra.  The  legis- 
lature, in  1871,  by  chapter  93,  §  17,  provid- 
ed for  the  creation  of  an  insurance  fund 
out  of  the  fees  to  be  paid  to  the  state  su- 
perintendent of  insurance,  and  also  pro- 
vided that  the  fees  should  be  paid  into  the 
state  treasury  by  the  superinteudent  of  in- 
surance when  collected.  In  anotlier  sec- 
tion of  the  same  act  it  was  provided  that 
the  expenses  of  the  insurance  department 
should  be  paid  out  of  tiie  insurance  fund 
upon  the  order  of  the  superintendent  of 
insurance.  This  court,  in  construing  this 
statute,  decided  that,  although  it  express- 
ly stated  that  the  expenses  of  the  insur- 
ance department  were  to  be  paid  out  of  the 
insurance  fund  upon  the  order  of  tiie  su- 
perintendent of  insurance,  it  could  not  be 
so  paid  except  in  pursuance  of  an  act  of 
the  legislature  specifically  authorizing  the 
same  to  be  d(me.  The  language  referred 
to  in  chapter  189,  Sess.  Laws  1872,  and 
chapter  156,  Sess.  Laws  1886,  as  to  the  use 
of  the  Interest  of  the  normal  school  fund 
by  the  board  of  regents,  is  similar  to  the 
language  of  the  statute  of  1871  concerning 
the  use  of  the  insurance  fund  by  the  super- 
intendent of  insurance.  The  construction 
given  by  this  court  to  the  statute  of  1871, 
relating  to  the  insurance  department,  and 
section  24  of  article  2  of  the  constitution 
of  the  state,  if  followed  in  this  case, forbids 
the  board  of  regents  to  use  the  Interest  of 
the  normal  school  fund,  rightfully  In  the 
state  treasury,  except  in  purHuanco  of  an 
appropriation  by  the  legislature,  parsed 
within  two  years  prior  thereto.  We  have 
no  disposition  to  reconsider  or  change  the 
decision  in  Martin  v.  Francis,  supra. 

Again,  it  is  contended  that,  as  the  legis- 
lature in  1877  expressly  enacted  "that  no 
appropriation  should  beraadeforthe  state 
normal  school  in  the  future,"  and  again 
enacted,  in  18S0,  "that  the  legislature 
would  not  in  the  future  appropriate  any- 
thing for  salaries  or  incidental  expenses 
for  the  state  normal  school,"  these  ex- 
pressions of  the  legislature  are  controlling 
in  favor  of  the  board  of  regents  using  the 
interest  on  the  state  normal  school  fund 
without  any  specific  appropriation,  as  In 
the  absence  of  an  appropriation  the 
school  cannot  be  successfully  carried  on 
without  the  use  of  the  interest.  These 
provisions  of  the  legislature  are  not  bind- 
ing upon  any  subsequent  legislature,  and 
In  fact  the  subsequent  legislatures  have 
regarded  them  "more  in  the  breach  than 
in  the  observance."  In  1879  the  legislature 
appropriated  f  25,000  for  the  purpose  of  re- 
building the  state  normal  school.  In  18SS 
the  legislature  appropriated  moneys  to 
the  school,  not  only  for  fuel,  water,  gas, 
and  repairs,  but  also  for  furniture,  math- 
ematical and  chemical  apparatus,  foi 
designs  for  the  drawing  department,  ,>tc. 
In  1.S91  the  legpslature  appropriated  for  the 
school  for  the  years  of  1891,  1892,  and  1893 
in  addition  to  the   money  provided  foi 
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fnel,  water,  gas,  and  permanent  Improve- 
nienta,  over  $2,000  fur  incidental  expenRcs. 
But  even  If  the  legislature  had  said,  or  had 
intended  to  say,  that  the  board  o(  regents 
could  uto  the  intereift  of  the  state  normal 
scliool  fund,  which,  under  the  statute,  was 
rightfully  in  the  treasury  of  the  state, 
without  any  speciflc  appropriation,  such 
an  act  would  be  in  violation  of  the  consti- 
tution  and  void.  We  have  fully  consid- 
ered the  practice  which  has  prevailed  so 
many  years  between  the  board  of  directors 
or  resents  of  the  normal  school  and  the 
state  treasury  department  in  allowing 
orders  to  be  drawn  and  paid  out  of  the 
state  tivasury  without  any  special  appro- 
priation, but  the  i)ractice  of  the  school 
and  state  officials  cannot  be  sustained  if 
contrary  to  the  provisions  of  the  constitu- 
tion. That  is  the  paramount  law.  Sec- 
tion 24  of  article  2  of  the  constitution  Is 
clear  and  emphatic  in  its  terms.  It  has  al- 
ready been  construed  by  this  court. 

Finally,  It  ib  suggested,  not  very  strong- 
ly, however,  that  on  account  of  the  pro- 
visions of  the  several  acts  of  the  legisla- 
ture referred  to  there  is  a  contractexecuted 
between  the  state  and  statenormals'jbool 
whereby  the  endowment  of  the  lands,  to- 
gether with  t'<e  proceeds  thereof,  are  In 
the  nature  of  an  absolute  donation  or 
grant,  which  cannot  be  repealed,  changed, 
or  impaired;  that  neither  the  state  nor 
the  lesialuture  has  any  control  whatever 
over  the  endowment  fund,  whether  It  be 
principal  or  interest ;  and  that  theofflcials 
of  the  state  normal  school  have  the  exclu- 
sive authority  to  use  for  its  support  and 
maintenance  all  tlie  funds  of  the  Institution. 
The  complete  reply  to  this  siiggestiou  is 
that  tlie  state  normal  school  is  not  a  cor- 
poration lie  Jure  or  de  facto.  It  has  never 
organized,  or  attempted  to  organize,  un- 
der the  statutes  relating  to  corporations. 
The  legislature  has  no  authority  to  pass 
any  8pi>cial  act  conferring  corporate  pow- 
ers, and  has  not  attempted  to  do  so,  so 
far  as  thestatenormal  school  isconcerncd. 
The  governing  boanl  is  appointed  by  the 
governor  and  confirmed  by  the  senate. 
No  action  affecting  the  normal  school,  its 
property  or  its  endowment,  can  be  prose- 
cuted in  the  name  of  the  normal  school, 
but  sucli  actions  are  to  be  proisccuted  in 
the  name  of  the  state.  Sess.  Laws  1877,  c. 
179;  paragraphs  6358-63C1,  Gen.  St.  1S89. 
The  stnto  normal  school  is  under  the  con- 
trol of  the  legislature,  and  is  not  u  sepa- 
rate or  independent  corporation.  It  is  a 
part  of  the  great  public  school  system  of 
the  state,  and  as  a  part  of  that  beneficial 
system  is  entitled  to  the  generous  support 
and  liberal  maintenance  of  the  people.  It 
is  unfortunate  that  the  attention  of  the 
late  legislature  was  not  expressly  called 
to  the  necessity  of  a  special  appropriation, 
so  that  the  interest  on  the  state  normal 
school  fund  could  be  used  as  the  warns 
and  needsof  the  Institution  demand.  This 
seems  to  have  been  overlooked,  and  has 
been  overlooked  by  the  state  and  school 
authorities  for  ninny  years.  The  provis- 
ions of  the  state  constitution,  however, 
are  now  invoked  by  the  attorney  general 
and  state  treasurer,  both  state  officials, 
having  responsible  duties  and  powers, 
against  the  farther  payment  of  any  order 


of  the  board  of  regents,  until  an  appropri- 
ation is  passed.  We  are  called  upon  to 
say  whethpr  the  provisions  of  the  consti- 
tution, which  Is  the  paramount  law,  for- 
bid further  payments.  We  think  they  do, 
and  must  therefore  hold  that  the  interest 
on  this  school  fund  cannot  be  disbursed  by 
the  state  treasurer  without  an  appropria- 
tion by  the  legislature.  We  regret  the  un- 
fortunate condition  iu  which  this  decision 
may  temporarily  leave  the  normal  school, 
which  has  b«^n  so  successful  in  its  opera- 
tions and  so  beneficial  in  its  influences ;  but. 
whatever  the  present  consequences  may 
be,  we  perform  a  single  and  unmixed  duty 
in  declaring  our  views  upon  the  matters 
submitted.  We  cannot  do  otherwise. 
The  constitution  is  the  supreme  law,  and 
the  acts  of  the  state  and  school  officials 
must  be  In  obedience  to  its  provisions. 
The  writ  prayed  for  will  be  denied.  All 
the  iastices  concurring. 


-  (47  K«n.  147) 

St.vte  ex  rel.  Ive.i,  Attorney  General,  v. 
M-vRTiND.vLE  et  al.,  Directors  and  Ward- 
den  of  Kansas  State  Penitentiary. 
(Svpreme  Court  of  Kaiuas.    Oct.  10, 1891.) 

Bight-Hour  Law — Laboh  ix  Statb  Institutions 
— Penitentuut  Officials. 
The  officers  and  employes  mentioned  in 
section  'M,  c.  loJ,  Suss.  Laws   l«t91,  aro  not  em- 
braced in   the   provisions  of  chapter   114,  Sess. 
Laws    ISUl,   miiKing    it  unlawful   for   laborers, 
workmen,  mechanics,  or  other  jersons,  employed 
by  tbe  state  of  Kansas,  to  work  more  than  eight 
hours  a  day. 
(Syllabu$  hy  the  Court. ) 

Application  by  John  S.  Ives,  attorney 
general,  for  a  writ  of  aiaadnwus  to  Will- 
iam Martindale,  John  S.  Giluiore,  and  W. 
M.  Rice,  directors  of  the  state  peniten- 
tiary, and  Uoorge  II.  Case,  warden  there- 
of, to  compel  tlieiu  tu  comply  with  the 
eight-hour  law.    Writ  denied. 

J.  iV.  Ives,  Atty.  Gen.,  and  Jobii  Martin, 
for  plaintiff.    L.  Ji.  Kellogg,  for  defendant. 

HoKTOx,  C.  J.  This  is  an  original  pro- 
ceeding in  this  court  brougiit  by  the  state 
upon  the  relation  of  the  attorney  general 
nguinst  the  directors  and  warden  of  the 
state  penitentiary,  praying  that  they  bo 
conii)elIcd  to  comply  with  the  provisions 
of  chapter  114  of  the  Session  Laws  of  1891. 
commonly  called  "The  Eight-Hour  Law," 
in  tlie  employment  and  control  of  ofllcers 
and  employes  working  In  the  state  peni- 
tentiary. It  appears  from  the  stipulation 
of  the  parties  that  several  of  the  officers 
and  otlier  employes  in  the  penltenilary 
are  required  and  permitted  to  work  more 
than  eight  hours  per  day.  On  tbe  part  of 
the  plaintiff  it  is  alleged  that  this  is  In 
violation  of  the  provisions  of  said  chapter 
114.  Section  1  of  the  chapter  reads: 
"That  eight  hours  shall  constitute  a  day's 
work  for  all  laborers,  workmen,  mechan- 
ics, or  other  persons  now  employed,  or 
who  may  hereafter  be  employed,  by  or 
on  behalf  of  the  state  of  Kausaf,  or  by  or 
on  behalf  of  any  county,  city,  township, 
or  other  municipality  of  said  state,  except 
In  cases  of  extraordinary  emergency  which 
may  Arise  In  time  of  war,  or  in  cases 
where  it  may  be  necessary  to  work  more 
than  eight  hours  per  calendar  day  (or  the 
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BuperlnteDdent  of  Insnrance  for  tbe  state 
that  in  1883  tbe  total  amount  of  resources 
tor  class  No.  2  was  f  2,488.68.  and  that  tbe 
expenditures  for  said  class  No.  2  for  that 
year  were  $1,699.76.  The  persons  having 
insurance  In  class  No.  2,  in  1883,  had  no 
other  notes,  funds,  or  resources  to  look 
to  for  the  collection  of  their  claims  than 
tbe  $2,488.68,  unless  other  notes  were  ex- 
ecuted, or  other  funds  collected,  or  some 
other  thing  done  after  that  date.  The 
condition  of  class  No.  1,  in  1883,  was  much 
better.  The  amount  of  premium  notes 
Id  force  In  that  class  on  December  31, 1883, 
was  f  65,888.23.  But,  of  course,  the  Insur- 
ers in  class  No.  2,  under  the  statute,  had 
no  right  to  expect  that  the  $65,838.23  of 
premium  notes  given  by  insurers  in  class 
No.  1,  and  expressly  devoted  by  tbe  stat- 
ute to  pay  the  losues  and  expenses  of  class 
No.  1,  could  be  assessed,  used,  or  levied 
apon  to  pay  the  risks  in  class  No.  2.  The 
statute  prohibits  this.  On  the  27th  of  De- 
cember, 1883,  a  Are  occurred,  destroying 
a  port  of  the  property  insured  by  Mrs. 
Amick.  On  the  iSd  of  December,  1884,  she 
brought  her  action  upon  the  policy  of  in- 
surance of  the  date  of  tbe  7th  of  Novem- 
ber, 1883,  and  attached  to  her  petition  a 
copy  of  tbe  policy,  which  showed  upon  its 
face  that  it  was  issued  under  the  provis- 
ions oF  chapter  111,  as  "Class  No.  2."  Sub- 
sequently, judgment  was  rendered  in  favor 
of  Mrs.  AmIck,  and  against  the  insurance 
company,  and  other  proceedings  were 
thereafter  bad.  as  stated  in  the  opinions 
already  filed.  37  Kan.  73, 14  Pac.  Kep.  454 ; 
45  Kan.  74,  25  Pac.  Rep.  211 ;  46  Kan.  — , 
26  Pac.  Rep.  944. 

In  overruling  tbe  motion  tor  a  further 
hearing,  it  is  only  necessary  to  repeat 
some  of  the  things  already  stated  in  the 
opinion  of  June  6, 1891.  In  the  Brat  place. 
Mrs.  Amick  accepted  her  policy  of  insur- 
ance with  full  knowledge  of  the  provisions 
of  chapter  111.  Sess.  Laws  1875,  and  she 
cannot  now  be  heard  to  say  that  she  did 
not  understand  the  terms  of  her  pulley, 
or  the  conditions  un<ler  which  it  was  Is- 
sued. She  had  her  property  insured  in  tbe 
second,  not  the  first,  class.  Tbe  statute 
expressly  prescribes  that  "the  goods, 
wares,"  etc.,  "contained  in  buildings  used 
for  merchandise,  must  be  insured  in  the 
second,  not  the  first,  class. "  Mrs.  Amick 
knew  at  the  time  of  accepting  her  policy 
that  the  business  of  each  class  was  con- 
ducted separately  and  independently  of  the 
other.  She  paid  her  money  for  her  insur- 
ance, but  she  knew  at  the  time  of  mak- 
ing the  payment  that  the  premium  notes 
given  by  the  company  for  insurance  of  the 
first  fluss  could  not  be  assessed  or  used  to 
nay  the  losses  in  the  second  class.  All 
tbat  we  decided  in  the  opinion  banded 
down  was  that  "under  the  provisions  of 
chapter  111,  Sess.  Laws  1875,  (chapter  50a, 
Comp.  Laws  1879,)  the  business  of  each 
class  of  a  mutual  Are  insurauce  company 
must  be  conducted  separately  and  inde- 
pendently of  the  otlier,  and  in  no  case  shall 
an  aosessraent  be  made  by  tbe  company  or 
association  upon  the  premium  nutesof  one 
class  to  pay  the  losses  and  uxpeuaes  of  the 
other.  A  general  judgment,  rendered  upon 
eipulicjr.of  insurance  on  property  of  the 
second  class  only,  issued  on  November  7, 


1883,  by  a  mutual  fire  Ins-jrance  company, 
under  the  provisions  of  chapter  111,  Sess. 
Laws  1875,  (chapter  50a,  Oomp.  Laws 
1879,)  cannot  be  collected  from  the  prop- 
erty expressly  devoted  by  the  statute  to 
the  payment  of  lusst*  by  the  company  on 
property  of  the  first  class."  We  held  then, 
as  we  hold  now,  that  the  general  judg- 
ment may  be  and  can  be  enforced  against 
any  and  all  of  the  property  of  the  insur- 
ance company  which  is  not  expressly  ex- 
empt by  statute.  We  never  held,  and 
never  intended  to  hold,  that  the  execution 
could  not  be  levied  upon  the  general  prop- 
erty of  the  Insnrance  company,  subject  to 
any  execution,  If  the  insurance  company 
has  money  in  its  treasury,  has  office  fur- 
niture, books,  papers,  real  estate,  or  other 
property  subject  to  execution,  the  general 
judgment  may  be  enforced  against  it. 
The>  property,  we  said,  that  could  nut  be 
levied  upon  to  pay  the  judgment,  in  this 
case  was  premium  notes  or  other  like  funds 
expressly  devoted  by  the  statute  for  the 
protection  of  the  insurers  in  the  first  class. 
As  the  statute  expressly  forbids  any  as- 
sessment to  be  made  upon  the  premium 
notes  of  one  class  to  pay  the  losses  of  the 
other  class,  we  held  before,  and  now  hold, 
that  the  premium  notes  of  tbe  first  class 
are  exempted  by  the  statute  from  being 
used,  levied  upon,  or  sold  to  pay  the  losses 
or  expenses  of  the  second  class.  If  the  in- 
surance companycould  not  assess  tbe  pre- 
mium notes  of  the  first  class  to  pay  tbe 
losses  or  expenses  of  the  second  class,  it 
could  not  use  or  sell  said  notes  for  such 
an  nnlawful  purpose.  In  brief,  it  could 
not  divert  the  premium  notes  of  the  first- 
class  insurers,  or  the  proceeds  thereof,  or 
any  moneys  in  the  treasury  therefrom,  for 
the  losses  or  expenses  of  the  second  class 
insurers.  If  It  could  not  do  so  directly, 
on  account  of  the  prohibition  of  the  stat- 
ute, it  could  notevade  the  law  by  indirect- 
ly doing  tbe  same  thing  through  a  judg- 
ment against  it  upon  a  default,  or  by  any 
iusufllcient  answer,  where  the  petition  iu 
the  court  shows  the  judgment  was  ob- 
tained upon  a  policy  issued  by  the  insur- 
ance company  in  the  second  class  only. 
Tbe  courts  are  not  eager  to  assist  insur- 
ance companies  in  violatingtbe  provisions 
of  the  statute  under  which  they  are  au- 
thorized to  transact  business.  We  never 
intimated,  in  the  slightest  manner,  that 
tbe  original  judgment  was  to  be  modified, 
changed,  or  vacated,  or  that  it  could  not 
be  enforced  against  property  subject  to 
execution. 

When  the  learned  district  judge  of 
Franklin  county  on  the  13th  day  of  August, 
1888,  appointed  D.  W.  Naill  as  receiver  in 
this  case,  he  fully  recognized  the  principle 
announced  in  the  opinion  of  June  6, 1891, 
and  reiterated  here,  that  the  premium 
notes  of  the  first  class  could  not  be  as- 
sessed or  used  to  pay  a  loss  in  tbe  second 
class.  The  order  appointing  the  receiver 
recites,  among  otlier  things,  that,  "if  said 
defendant  has  not  suificient  cash  to  satis- 
fy said  judgment,  with  interest  and  costs, 
then  it  is  ordered  that  said  defendant  de- 
liver to  said  sheriff  any  notes,  bonds,  bills, 
or  assets  (other  than  premium  note8)8nffl- 
cient  to  satisfy  said  judgment,  interest, 
and  costs, "  etc.    We  affirmed  the  a.ppuiat- 
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ment  ol  the  receiver,  but  extended  the  or- 
der ot  the  district  judge  so  aa  to  protect, 
not  only  the  premium  uotes,  but  any  oth- 
er like  funds  (if  there  be  any  such)  of  the 
insurers  expressly  devoted  by  the  statute 
to  pay  the  losses  of  the  first  class.  If  a 
general  judgment  is  rendered  against  a 
debtor,  his  exempt  property  cannot  be 
taken  or  sold  upon  an  execution  Issued 
on  such  a  judgment,  whether  be  answered 
the  oiiglnal  petition  or  not.  iJproul  v. 
Bank,  22  Kan.  336 ;  In  re  Jones,  2  Dili.  343 ; 
Keed  v.  Umbarger,  11  Kan.  206;  Bobinson 
V.  Wilson,  15  Kan.  595;  Basure  v.  Hart,  18 
Kan.  340.  If  property  is  specifically  ap- 
propriated by  the  statute  for  the  use  or 
payment  of  a  certain  class  of  claims  or 
Judgments  only, it  cannot  be  used,  against 
the  objection  of  the  debtor,  for  the  pay- 
ment of  every  judgment.  Such  property 
is  exempt,  excepting  for  the  purposes  ex- 
pressly prescribed  by  the  statute. 

A  homestead  may  be  sold  upon  a  judg- 
ment tor  the  purchase  money  thereof,  or 
for  the  erection  of  improvements  thereon ; 
but  a  general  Judgment, obtained  even  up- 
on default,  cannot  be  enforced  against  a 
homestead  if  the  debtor  object,  ('ertain 
personal  property  owned  by  the  head  of 
the  family  is  exempt  under  the  statute 
against  a  general  Judgment,  but  not 
against  a  judgment  rendered  for  the 
wages  of  a  clerk,  mechanic,  or  servant. 
If  a  judgment  is  rendered  in  the  district 
court  of  Franklin  county,  and  executions 
thereon  are  issned  from  that  court  to  the 
slierin  of  Dickinson  county,  the  sheriff  of 
the  last-mentioned  county  cannot  lawful- 
ly levy  and  sell  the  exempt  property  of 
the  debtor  in  Dickinson  county,  whether 
it  be  exempt  under  the  statute  of  the  state 
or  under  the  federal  statute  as  a  home- 
stead, or  as  money  due  or  to  become  dne 
to  the  debtor,  as  a  pensioner;  and  while 
a  sheriff  cannot,  In  any  case  upon  an  exe- 
cution in  his  hands,  allow  any  new  de- 
fense or  modify  any  judgment,  he  cannot 
sell  any  property  of  the  debtor  which  is 
exempt  by  the  state  or  federal  statutes. 
If  the  sheriff  of  Dickinson  county,  on  air 
execution  issued  upon  a  valid  judgment 
In  Franklin  county,  attempts  to  sell  prop- 
erty exempted  to  the  debtor  under  the 
state  or  federal  statutes,  the  debtor  resid- 
ing in  Dickinson  county  may  apply  to  the 
district  court  of  his  own  county,  where 
the  property  is  situated,  to  prevent  the 
unlawful  eale.  Ue  Is  not  compelled  to 
commence  such  litigation  in  Franklin 
county,  or  in  a  court  beyond  the  limits  of 
his  own  county.  Therefore,  while"  a  judg- 
ment is  the  final  determination  of  the 
rights  of  the  parties  in  an  action, "the 
judgment  never  can  be,  and  never  was  In- 
tended to  be,  enforced  against  property  of 
the  debtor  which  the  state  or  federal  stat- 
ute forbids  being  applied  to  the  payment 
of  the  clnini  or  Judgment.  The  legisiu- 
ture  has  the  same  power  to  exempt  the 
property  of  a  corporation  from  levy  un- 
der a  judgment  that  It  has  to  exempt  the 
personal  or  real  property  of  an  individual, 
and  a  judgment  cannot  be  enforced  in  the 
one  case  against  the  exempted  property 
an.v  more  than  It  can  be  enforced  in  the 
other  case.  Whether  the  provisions  of 
chapter  111,  Sess.  Laws  1875,  are  wise  or 


not,  we  are  not  called  opon  to  say.  If 
the  legislature  has  said  that  the  premium 
notes  of  an  insurance  company  given  by 
persons  belonging  to  the  first  class,  and 
similar  funds,  shall  not  be  used  to  pay 
the  losses  of  the  second  class,  the  letter  of 
the  statute  must  control,  and  we  cannot 
wipe  out  the  exemption  by  Judicial  con- 
struction. If  it  be  true,  as  asserted  by 
counsel  for  Mrs.  Amick,  that  the  Insur- 
ance company  is  not  doing  any  business 
of  the  first  class,  or  if  it  has  any  property, 
real,  personal,  or  mixed,  not  expressly, 
devoted  by  the  statute  to  the  payment  of 
losses  of  the  first  class  only,  then,  of 
course,  the  original  judgment  may  be  en- 
forced against  all  such  property.  Uf 
course,  all  property  not  exempt  is  subject 
to  levy  and  sale.  Wo  repeat  what  we 
said  upon  the  former  hearing:  "If  any 
property,  assets,  or  funds  belonging  to  the 
second  class  nt  the  date  of  the  policy  is- 
sued to  Lydia  A.  Amick,  or  at  the  date 
of  the  fire,  or  at  any  other  time,  have  been 
improperly  or  wrongfully  transferred  by 
the  officers  of  the  insurance  company  from 
the  second  class  to  the  first  class,  to  evade 
the  payment  of  any  judgment,  debt,  or 
other  claim,  such  transfer  will  not  prevent 
the  collection  of  the  judgment  from  such 
property,  assets,  or  funds.  Again,  If  the 
officers  of  the  insurance  compan.v  have 
concealed  or  secreted  any  of  the  property, 
assets,  or  funds  of  the  second  class  in  the 
business  of  the  first  class,  such  property 
will  also  be  subject  to  the  payment  of  this 
jQdgraent.  Further,  if  the  officers  of  the 
insurance  company  have  covered  ud,  by 
reorganization  or  any  change  of  name, 
any  of  the  property,  assets,  or  funds  which 
belong,  or  ought  to  l)elong,  to  the  second 
class,  or  which  in  any  possible  way  can 
be  used,  under  the  provisions  of  the  stat- 
ute, to  pay  tlie  losses  of  the  second  class, 
such  property  is  al^^o  subject  to  the  pay- 
ment of  the  general  judgment."  Incase 
N'  5,491  we  aiilrmed  the  appointment  of 
the  receiver,  but  directed  that  he  should 
not  take  possession  or  control  of  the  pre- 
mium notes  given  by  persons  insured  In 
the  first  class  only,  or  any  other  notes  or 
Tunds  expressly  devoted  by  the  statute  to 
the  payment  of  the  losses  in  the  first  class. 
It  might  be  beneficial  for  tlie  receiver  to 
ascertain  what  has  become  of  the  premi- 
um notes  of  the  second  class  in  force  on 
December  31.  18J^3.  If  in  January,  1884, 
the  insurance  company  ceased  to  do  sec- 
ond-class business, still  the  preminm  notes 
in  force  in  that  class  on  December  31, 1883, 
until  legally  exhausted,  could  be  uaeii  to 
pay  the  loss  of  Mrs.  Amick  ;  and  the  com- 
pany could  not,  to  the  prejudice  of  her 
rights,  or  in  violation  of  the  statute,  re- 
turn to  other  insurers,  or  give  to  any  oth- 
er company,  these  notes,  or  the  proceeds 
thereof,  or  in  any  way  divert  them,  or  any 
part  of  them,  from  the  payment  of  the 
loss  of  Mrs.  Amick.  In  case  So.  7,017  the 
injunction  was  continued,  excepting  It 
was  ordered  to  have  no  application  to 
property  not  exempt  from  levy  and  sale. 
The  motion  for  a  further  hearing  will  be 
overruled. 

UoRTON,  C.  J.,  and  Johnston,  J.,  eon* 
currlng. 
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Valentine,  J.,  (disseatlng.)  This  case 
liaK  beon  in  tliis  court  at  diffei-cDt  times 
from  1S87  up  to  the  prenent  time:  Iiiaur- 
anceCo.  v.  Amick,  87  Kan.  73,14  Pac.  Kep. 
4&t;  45  Kau.  74,  25  Pac.  Rep.  ail:  46  Kan. 
— ,  26  Pac.  Kep.  944.  The  last  decision 
rendered  by  ttaiu  court-,  on  June  6, 1891,  In 
the  above  case  of  Kaill  and  Mrs.  Amick 
aKaintit  tlie  KaoBae  Farmers'  Fire  Insur- 
ance Company,  was  agaiuBt  Mrs.  Amick 
and  In  favor  of  the  insurance  company ; 
and  this  was  the  first  decision  rendered  by 
this  court  against  Mrs.  Amick,  and  fthe, 
with  her  co-deFendant,  Naitl,  now  moves 
for  a  rehearing.  In  addition  to  the  facts 
already  stated  In  the  former  opinions  de- 
livered in  the  above  cases  by  myself,  I 
"would  state  the  following.  The  insur- 
ance policy  was  an  ordinary  full-paid  pul- 
ley executed  by  the  Insnranceconipany,  as 
a  company,  to  Mrs.  Amick  on  August  22, 
iSHS.  It  was  an  absolute  contract  of  in- 
demnity, whereby  the  company,  in  Its  en- 
tirety and  as  a  single  coriporate  entity, 
agreed  to  pay  for  all  loss  or  damage  to 
the  Insured  property  occasioned  by  Are  up 
to  the  amount  of  92,000,  within  SO  days 
after  notice  and  proof  of  loss ;  or  to  repair, 
rebuild,  or  replace  the  property  lost  or 
damaged ;  and  this  agreement  to  paj',  or 
to  repair,  rebuild,  or  replace,  was  with- 
out any  reference  whatever  to  classes  of 
business  or  members  of  the  association 
or  assessments.  It  vras  as  absolute  and 
unconditional  a  contract  of  indemnity  as 
is  ordinarily  made  by  stock  insurance  com- 
panies. No  premium  note  was  given  or 
executed  by  Mrs.  Amick,  or  by  any  one 
else,  in  payment  for  the  insurance,  but  the 
price  of  the  insurance  was  wholly  paid  iu 
cash.  Hence  Mrs.  Amick  was  not  fur- 
ther liable  to  the  insurance  company,  or 
to  an.r  one  else,  with  reference  to  the  in- 
surance; or,  in  other  words,  she  did  not 
procure  the  Insurance  "upon  the  mutual 
plan"  of  premium  notes,  assessments,  etc., 
but  purchased  the  insurance  absolutely 
from  the  insurance  company,  Just  as  any 
person  might  purchase  insurance  from  an 
ordinary  stock  insurance  company  not 
doing  business  "upon  the  mutual  plan" 
at  aD.  Sections  5,  8,  c.  Ill,  Laws  1875, 
which  were  then  in  force,  read  as  follows: 
"Sec.  5.  The  members  of  any  company 
or  association  formed  under  this  act  shall 
be  liable  to  such  company,  or  to  any 
other  person,  only  to  an  additional 
amount  equal  to  the  principal  and  Inter- 
est of  the  premium  note  given  when  effect- 
ing insurance."  "Sec.  8.  All  persons  in- 
suring upon  the  mutual  pl£in,  in  any  com- 
pany organized  In  accordance  with  the 
provisions  of  this  act,  shall  constitute  its 
members  and  stockholders,"  etc.  There 
was  nothing  in  the  policy  in  the  present 
case  showing  that  Mrs.  Amick  became 
or  was  a  member  of  the  insurance  com- 
pany; and  nothing  anywhere  else  that 
would  make  her  such,  unless  the  aforesaid 
statutes  would;  and  nothing  showing 
anything  with  reference  to  the  class  of 
business  in  which  the  policy  was  issued,' 
further  than  has  already  been  stated  in  my 
former  opinion  reported  In  46  Kan.  — ,  26 
Pac.  Rep.  946.  But,  with  the  opinion  that 
I  entertain,  all  this  is  immaterial,  for  the 
reason  that  the  judgment  rendered  in  the 


original  case  wa«  a  general  Judgment,  an- 
thurizing  a  general  execution  against  all 
the  property  of  the  insurance  company 
subject  to  execution;  and  such  Judgment 
has  uever  been  modifled  in  any  particular 
by  bny  court  or  person  having  any  au- 
thority to  modify  it.  Judgments  may  be 
modified  or  vacated  in  the  same  court  in 
which  they  were  rendered,  under  section 
568  et  seq.  of  the  Civil  Code ;  and  the.y 
may  also  be  modlHed  or  vacated  by  the 
supreme  court  under  section  542  et  seq.  of 
the  Civil  Code;  and  see,  also,  Bection  77  of 
the  Civil  Code.  But  the  present  judg- 
ment has  never  been  vacated  or  modified 
in  any  manner  recognized  by  any  law ; 
and  really  the  only  question  now  involved 
In  the  case  is  whether  a  sheriff  holding  a 
general  execution,  issued  in  pursuance  of 
a  general  Judgment  and  following  the 
Judgment,  may  so  modify  the  Judgment 
or  the  execution  that  he  may  levy  it  only 
upon  particular  kinds  of  the  property  be- 
longing to  the  Judgment  debtor  subject  to 
execution ;  and  whether  he  is  liable,  in  a 
different  forum  from  the  one  from  which 
the  execution  was  Issued,  to  be  compelled 
to  so  modify  the  same  if  he  should  fall  or 
refuse  to  do  so.  It  Isclaliued  that  theexe- 
cutlon  should  be  levied  upon  only  proper- 
ty belonging  to  the  insurance  company  as 
property  of  its  second-class  business,  but 
it  is  shown  that  the  insurance  company 
has  no  such  property ;  that  it  had  ceased 
to  do  a  second-class  business  on  January 
25,  1884,  long  before  any  execution  in  this 
case  was  issued,  long  before  the  judgment 
In  this  case  was  rendered,  and  long  before 
the  time  when  the  action  in  which  such 
judgment  was  rendered  was  commenced. 
Such  action  was  commenced  on  December 
23,  1884;  the  judgment  was  rendered  on 
October  17, 1885;  and  the  question  is  now 
whether  such  judgment  may  be  enforced 
or  not  by  the  levy  of  an  execution  upon 
tlie  general  propei'ty  of  the  insarancectim- 
pany  subject  to  execution.  Since  January 
25, 1884,  the  company  has  been  doing  only 
a  single  class  of  business,  or,  perhaps, 
rather  a  single  business  without  reference 
to  classes;  and  why  should  a  sheriff  hold- 
ing a  gener£il  execution  against  all  its 
property  subject  to  execution,  issued  a 
great  many  years  after  January  25,  1884, 
and  issued  upon  a  general  judgment  ren- 
dered against  the  company  on  October  17, 
1885,  know  that  the  execution  should  not 
have  force  or  effect  as  a  general  execu- 
tion, but  only  as  a  special  execution 
against  a  particular  class  of  property,  be- 
longing to  a  particular  class  of  business, 
which  the  company  had  not  for  a  great 
many  years,  nor  for  more  than  one  and  a 
half  years  before  the  judgment  was  ren- 
dered, carried  on?  How  could  the  sheriff 
know  that  the  company  had  ever  carried 
on  such  a  business,  and  modify  the  terms 
of  the  execution  accordingly?  Why 
should  a  sheriff  be  compelled  to  modify 
the  terms  of  an  execution,  and  then  at- 
tempt to  enforce  it  against  a  class  of  busi- 
ness which  had  not  been  in  existence  since 
January,  1884,  more  than  a  year  and  a 
half  before  the  judgment  was  rendered, 
and  more  than  seven  years  ago?  "A 
judgment  is  the  final  determination  of  the 
rights  of  the  parties  in  an  action,"  (Civil 
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Code,  §  805;)  and  It  Imports  absolute  ver- 
ity. "No  principle  of  law  la  more  flrmly 
settled  tnau  that  the  Judgment  of  a  court 
of  competent  Jarigdlctlon,  so  long  as  It 
stands  In  full  forca  and  unreversed,  can- 
not be  impeached  In  any  collateral  pro- 
ceeding on  account  of  mere  errors  or  Irreg- 
ularities, not  going  to  the  jurisdiction." 
1  Black,  Judgra.  §  261.  "A  final  judgment 
cannot  be  collaterally  Impeached  because 
the  opinion  of  the  court  shows  that  a  dif- 
ferent judgment  should  have  been  en- 
tered." Id.  §  262.  "It  is  a  general  rule 
that  a  valid  judgment  for  the  plaintiff  def- 
initely and  finally  negatives  every  defense 
that  might  and  should  have  been  raised 
against  the  action ;  and  this  is  true,  not 
only  with  respect  to  further  or  supple- 
mentary proceedings  in  the  same  cause, 
but  for  the  purposes  of  every  subsequent 
suit  between  the  same  parties,  whether 
founded  upon  thesame  or  a  different  cause 
of  action.  A  party  cannot  relitigate  mat- 
ters which  be  might  have  interposed,  but 
failed  to  do  so,  in  a  prior  action  between 
the  same  parties  or  their  privies  In  refer- 
ence to  the  same  subject-matter.  And  if 
one  of  the  parties  fnllnd  to  introduce  mat- 
ters for  the  consideration  of  the  court 
that  he  might  have  done,  be  will  be  pre- 
sumed to  have  waived  his  right  to  do  so. 
If  a  party  falls  to  plead  a  fact  be  might 
have  pleaded,  or  makes  a  mistake  in  the 
progress  of  an  action,  or  fails  to  prove 
a  fact  he  might  have  proved,  the  law  can 
afford  him  no  relief.  When  a  party  passes 
by  his  opportunity,  the  law  will  not  aid 
him."  2  Black,  Judgm.  §  754.  "No  de- 
fense can  be  set  up  against  a  Judgment 
which  might  with  proper  diligence  have 
been  interposed  in  the  action  in  which  the 
Judgment  was  rendered. "  Suow  v.  Mitch- 
ell, 37  Kan.  636,  16  Pac.  Rep.  224,  and  16 
Pnc.  Rep.  737.  See,  also,  Boyd  v.  Hutfa- 
ker,  40  Kan.  634,  636,  20  Pac.  Rep.  450,  and 
authorities  there  cited.  "A  party  may 
have  a  '^;ood  defense  to  an  action,  but,  if 
he  fail  to  make  such  defense  when  the  case 
is  called  for  trial,  he  will  not  be  permitted 
to  come  in  weeks  afterwards,  and  say  that 
the  Judgment  was  wrong,  and  ought  to  be 
set  aside,  simply  because  he  had  a  good 
defense. "  Iliff  v.  Arnott,  81  Kan.  674, 8  Pac. 
Rep.  525.  See,  also,  Larimer  v.  Knoyle,  43 
Kan.  351,  23  Pac.  Rep.  487. 

Now  may  a  party,  a  corporation,  which 
supposes  it  has  a  particular  kind  of  defense 
in  an  action  brought  against  it,  fail  to  in- 
terpose the  defense  until  thefinaljudgment 
has  been  rendered  in  the  case,  and  then, 
after  several  years  haveelapsed,  and  when 
an  execution  has  been  issued  to  enforce 
the  Judgment,  appear  before  the  sheriff, 
and  interpose  its  defense  before  him,  and 
ask  liim  to  grant  the  defense,  and,  it  he  re- 
fuses, then  go  into  a  forum  other  than  the 
one  which  rendered  the  Judgment  and  is- 
sued the  execution,  and  procure  an  order 
in  that  forum  compelling  the  sheriff  to  rec- 
ognize and  sustain  such  defense?  The 
original  Judgment  was  rendered  in  the  dis- 
trict  court  of  Franklin  county,  and  the  ex- 
ecutions were  issued  from  that  court  to 
the  sheriff  of  Dickinson  county,  and  it 
was  the  sheriff  and  the  district  court  of 
the  last-mentioned  county  that  were  asked 
to  modify  the  executions  or  prevent  their 


enforcement.  Now,  suppose  the  sheriO, 
when  be  was  asked  to  modify  these  exe- 
cutions, or  not  to  enforce  them,  for  the 
reason  that  they  should  be  enforced  only 
against  property  belonging  to  the  sec- 
ond-class business,  of  which  there  was 
none  at  that  time,  had  answered.  "I 
have  examined  that  matter,  nod  find  that 
at  the  time  when  the  original  Judgment 
was  rendered,  and  even  prior  to  the  time 
when  the  action  in  which  it  was  rendered 
was  commenced,  and  more  than  sevjn 
years  ago,  and  ever  since,  your  insurance 
company  has  been  doing  only  one  kind  of 
business,  and  the  Judgment  waa  rendered 
accordingly,  and  against  the  company  in 
its  entirety,  and  against  all  its  property 
subject  to  execution," — then  should  the 
sberift  allow  the  company's  defense,  and 
modify  the  Judgment  and  the  executions 
accordingly?  One  of  the  things  which 
the  insurance  company  wishes  to  protect 
In  the  present  case  is  its  guaranty  fund 
of  $50,000,  which  was  creatSd  in  the  early 
part  of  the  year  1885,  and  before  the  Juilg- 
ment  was  rendered.  The  last  execution 
issued  on  this  Judgment,  and  the  one 
now  sought  to  be  modified  or  annulled, 
was  issued  on  May  29, 1889;  and  on  June 
6, 1889,  the  superintendent  of  inHurance 
reported  concerning  the  aforesaid  guaran- 
ty fund  as  follows:  "The  fund  of  the  Abi- 
lene Company  consists  of  the  stock  of  the 
Bonebrake  Hardware  Company  and  the 
Abilene  Water  and  Electric  Light  Compa- 
ny." Snpt.  Ins.  Rep.  1889,  pp.  11,  12.  It 
is  not  probable  that  any  person  would 
ever  desire  to  attempt  to  levy  an  execu- 
tion upon  such  a  fund,  and  he  could  not 
do  so  until  after  all  other  resources  had 
been  exhausted.  Laws  1885,  c.  130,  §  2. 
As  to  how  actions  may  be  brought  and 
Judgments  rendered  against  mutual  insur- 
nnce  oinpanien  doing  business  even  upon 
the  assessment  plan,  see  16  Amer.  &  Eng. 
Enc.  Law,  88-90,  and  2  May,  Ins.  (3d  Ed.) 
§§  563s  and  sm.  In  the  first  authority 
cited  it  is  stated,  among  other  things,  as 
follows:  "When  the  insurance  company 
refuse  to  make  an  assessment,  It  violates 
its  contract,  and  becomes  liable  to  the 
beneficiary  for  damages  caused  by  such 
violation.  Such  damages,  like  all  dam- 
ages for  breaches  of  contract,  can  be  re- 
covered by  an  action  at  law.  The  recov- 
ery should  be  for  the  maximum  amount 
insured,  unless  the  defendant  shows,  by 
pleadings  and  proof,  that  such  sum  should 
be  reduced. "  See,  also.  May,  Ins.,  supra, 
to  the  same  effect. 

It  is  further  claimed  by  counsel  for  Mrs. 
Amick  that  the  insurance  company  has 
not  only  not  done  business  In  classes  since 
January  25,  1884,  but  that  the  business 
which  it  has  done  It  has  done  as  one  sin- 
gle business,  including  all  kinds  of  fire  in- 
surance business;  that  since  that  time  it 
has  insured  all  kinds  of  Insurable  proper- 
ty. Under  the  statutes  as  they  now  exist, 
the  insurance  company  would  certainly 
have  a  right  to  do  so.  Gen.  St.  1889,  par. 
3418.  Therefore,  in  all  probability,  the 
insurance  company  has  at  the  present  time 
no  property  that  belongs  to  any  partic- 
nular  class  of  business,  but  simply  has 
property,  ofllce  furniture,  and  the  like  be- 
longing to  itself  as  an  entirety ;  and  may 


Digitized  by  LjOOQ IC 


Cal.) 


COVELL  e.  WASHBUBN. 


8fi9 


oot  such  property  be  levied  upun  under 
a  general  execution  against  tbe  company, 
l88ued  upon  a  general  Judgment  against 
the  company?  Or  must  Mrs.  Amlck  and 
the  Hheriff  atili  hunt  for  property  belong- 
ing to  the  company's  second-cluss  busi- 
ness, which  was  extinguished  more  than 
seven  years  ago,  and  for  property  which 
no  longer  has  any  existence? 


Ex  parte  Hatmond.    (No.  20,885.) 

(Supreme  Court  of  California.    Oct.  16, 1891.) 

Ori.ki>  Jurt — Tmpathkuvo. 

Where  the  superior  court  of  San  Francisco, 
bavlng  legal  authority  to  impanel  a  grand  jury, 
impaneled  and  swore  a  competent  number  of  per- 
sons as  such  Jury,  and  charged  it  with  the  duties 
of  a  grand  Jury,  it  was  a  grand  Jury  de  facto, 
and  one  summoned  to  testify  before  it  cannot  re- 
fuse to  testify  on  the  ground  that  the  Jury  was 
not  impaneled  according  to  law. 

In  bank. 

Habeas  corpvs  by  Edgar  D.  Haymond. 
Writ  discharged,  and  prisoner  remanded. 

Creetl  Haywood,  for  petitioner.  Edgar 
B.  Haymond,  in  pro.  per.  Atty.  Uen.  Hart, 
Wm.  S.  Barnes,  and  A.  L,  Rbodts,  lor  re- 
spondent. 

Pee  Curiam.  The  petitioner  was  sob- 
poenaed  as  a  witness  before  the  grand  jury 
of  San  Francisco.  He  refused  to  appear, 
and  testify,  upon  the  ground  that,  in  his 
opinion,  the  grand  jury  was  not  a  lawful 
body.  For  this  refusal  he  was  convicted 
of  a  contempt  of  tbesuperior  court,  and 
sentenced  to  fine  and  imprisonuient. 
Tliereupon  he  sued  out  this  writ,  under 
which  he  prays  to  be  discharged  from  cus- 
tody. It  Is  not  controverted  tliat  he 
must  be  remanded,  and  the  writ  dis- 
charged, unless  be  can  show  that  tbe  su- 
perior court  exceeded  its  Jurisdiction  in  the 
contempt  proceeding.  In  order  to  do 
this,  petitioner  offered  in  evidence  the  rec- 
ord of  the  proceedings  of  the  superior 
court  in  ordering,  selecting,  summoning, 
and  impaneling  the  alleged  grand  jury, 
from  which  lie  contends  that  it  appears 
the  "luperior  court  was  guilty  of  such 
graveirregularltics  and  violations  of  plain 
statutory  provisions  that  the  body  of  men 
by  it  sworn  and  impaneled  is  not  even  a 
de  facto  grand  jury.  Without  passing 
upon  the  question  whether  tlie  grand  jury, 
before  whom  the  petitioner  was  sum- 
moned to  appear,  was  Impaneled  in  ac- 
cordance with  the  provisions  of  the  law 
relating  to  that  subject,  it  is  sufficient  for 
us  to  say  that  such  body  has  certainly  a 
de  tanto  existence,  and,  this  being  so,  the 
witness  was  clearly  guilty  of  contempt  In 
refusing  to  testify.  When  a  court,  having 
legal  authority  to  Impanel  a  grand  jury, 
has  sworn  and  impaneled  a  competent 
number  of  persons  as  such,  and,  itself  rec- 
ognizing the  body  so  formed  <is  a  lawful 
grand  jury,  charges  it  with  the  duties  of 
a  grand  jury,  and  it  is  engaged  in  the  per- 
formance of  such  duties,  a  person  sum- 
moned to  testify  before  Jt  cnnpot  raise  the 
question  of  Its  competetyp*^  j^,  act.  His 
duty  is  to  testify  as  reqhj  ^  ■,  leaving  the 
question  of  the  legality  n  ''^f;!,  ffrand  jury 
to  be  tested  in  the  modes  ^t  tP  tSe^  ^^  ^^'^ 
by  those  who  may  baye  h^  ^^ great  \n  Xhe 


question.     Tbe  petitioner,   on  bis  own 

showing,  has  been  regularly  and  properly 
convicted,  and  must  be  remanded.  Writ 
discharged,  and  prisoner  remanded. 

n  Cal.  «60 

(No.  14,811.) 
Oct.  28, 1891.) 


CovELT^  T.  Washburn. 
(Supreme  Court  of  Caltfomia. 

SsT-Opr— Costs  akd  Attobnbt's  Pbes. 
In  an  action  to  recover  the  valae  of  mate- 
rials furnished  and  labor  performed  on  defend- 
ant's bouse  it  appeared  that  liens  against  the 
house  for  materials  furnished  plaiotiff  to  be  used 
therein  had  been  paid  by  defendant  after  Judg- 
ment in  a  suit  against  both  plaintiff  and  defend- 
ant. Held,  that  defendant  was  entitled  to  set  off 
all  that  he  had  been  compelled  to  pay  to  relieve 
bis  property  from  tbe  liens,  including  the  attor- 
ney's fees  and  costs  in  the  suits  to  enforce  the 
liens. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  Sacra- 
mento county;  John  W.  Aumstbonq, 
Judge. 

Action  by  Covell  against  Washburn  to 
recover  the  value  of  materials  furnished 
and  labor  performed  by  plaintiff  in  build- 
ing defendant  8  house.  PYom  a  Judgment 
for  part  of  his  claim,  plaintiff  appeals, 
claiming  an  additional  sum.    Affirmed. 

Chaucey  H.  Dunn  and  Taylor  &  HoU, 
for  appellant.  Johnson,  Jobnaoa  <£r  Joha- 
aoD,  for  respondent. 

In  bank. 

Beatty,  O.  J.  Justice  Gaboutte  is,  for 
the  purpose  of  a  decision  herein,  assigned 
to  department  2. 

Vanci.ief,  C  The  action  Is  to  recover 
tlie  reuHonable  value  of  labor  done  and 
materials  furnished  by  plHintiS,  at  defend- 
ant's request,  in  the  building  of  a  house 
for  defendant,  alleged  to  be  $2,500,  of 
which  $560  are  admitted  to  liave  been 
paid;  and  judgment  is  demanded  for  tne 
balance,  $1,9-10.  Tbe  plaintiff  recovered 
judgment  for  the  sum  of  $4!£1.15,  with 
costs,  but  appeals  from  the  Judgment,  on 
the  judgment  roil,  and  claims  that  upon 
the  facts  found  by  the  court  be  is  entitled 
to  judgment  for  an  additional  sum  of 
$187.15.  The  findings  show  that  there 
was  a  written  contract  between  the  par- 
ties for  the  building  of  the  house  by  the 
plaintiff  for  the  price  of  $3,250;  but  that 
the  contract  did  not  comply  with  sections 
1183  and  1184  of  the  Code  of  Civil  Proced- 
ure, and  was  never  filed  In  the  ofSce  of  the 
county  recorder;  that  plaintiff  begun  tbe 
erection  of  the  building  and  the  furnishing 
of  the  materials  therefor  according  to  the 
terms  of  the  void  written  contract,  with 
the  knowledge  and  consent,  and  at  tliu  re- 
quest, of  defendant,  and  continued  tbe 
work  during  a  period  of  about  four  and  a 
half  months,  and  then  ceased  to  work  be- 
fore the  building  was  completed,  and 
thereafter  did  no  more  work  and  furnished 
no  more  materials;  that  the  labor  per- 
formed and  matei'ialc  furnlslird  by  plain- 
tiff were  reasonably  worth  $2,103  50,  of 
which  $.')G0  had  been  paid;  that  two  per- 
sons, from  whom  plaintiff  had  purchased 
lumber  and  materials  on  credit,  filed  Hens 
on  the  buildingfortbe  price  of  such  lumber 
and  materials,  amounting  to  about  $1,070, 
and  thereafter  commenced  actions  against 
plaintltl  and  defendant  herein  to  foreclose 
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tbeir  Ilena.  A  decree  ot  foreclosnre  was 
rendered  for  the  fall  aoms  tor  which  the 
Hens  had  been  filed,  and  in  addition  there- 
to for  fl75  allowed  by  the  court  for  at- 
torney's fees  in  the  foreclosure  Rults,  and 
f  12.15  ROHts.  To  discharge  bis  house  from 
the  Hens  the  defendant  herein  paid  all  these 
Bums,  and  the  court  allowed  them  as  off- 
sets agHlnst  plaintiff's  demand  in  this  ac- 
tion. The  plaintiff  herein  having  been  a 
party  to  the  suit  in  which  the  liens  were 
foreclosed,  the  validity  of  the  foreclosure 
decree  is  not  questioned,  nor  is  it  ques- 
tioned that  the  defendant  herein  was  enti- 
tled fo  Met  off  the  amount  of  the  principal 
and  interest  adjudged  to  be  due  the  lien- 
holders  in  the  foreclosure  suits,  which  he 
had  paid ,  bnt  it  is  contended  that  he  was 
not  entitled  to  set  off  the  attorney's  fees 
and  costs  allowed  in  the  foreclosure  suits, 
not  because  they  were  improperly  allowed 
in  those  suits,  but  because  he  should  have 
paid  the  debts,  to  secure  which  the  Hens 
had  been  filed,  without  suit,  and  thus  have 
saved  the  expenses  and  costs  of  those 
suits.  Id  his  brief  counsel  for  appellant 
state  the  question  thus:  " Had  defendant 
the  right  to  litigate,  as  between  himself 
and  the  Ilenbolders,  the  validity  ot  their 
liens,  and,  if  defeated,  to  offset  against 
the  beneflt  conferred  on  him  by  plaintiff 
thecostsand  expenses  of  snch  litigation?" 
It  should  not  be  overlooked  that  defend- 
ant herein  was  not  personally  liable  for 
the  debts  of  plaintiff  to  the  lienholders  for 
the  materials  furnished  by  them  to  plain- 
tiff, and  that  he  cannot  be  presumed  to 
have  known  whether  or  not  the  plaintiff 
herein  had  any  valid  defense  to  the  fore- 
closure suits.  Had  the  defendant  herein 
paid  the  demands  on  which  the  material- 
men had  filed  liens,  without  suit,  and 
without  the  request  ot  the  plaintiff,  he 
would  have  done  so  at  his  peril  ot  being 
adjudged  to  have  paid  them  as  a  mere 
volunteer  to  the  extent  to  which  the  de- 
mands paid  may  not  have  proved  to  be 
valid  liens  upon  his  property,  and  to  this 
extent  he  would  have  had  no  recourse  up- 
on the  plaintiff  for  Indemnity.  Besides, 
he  would  have  imposed  upon  himself  the 
burden  of  proving  that  the  demands  paid 
by  him  were  valid  debts  of  the  plaintiff, 
secured  by  valid  liens  upon  defendant's 
property,  or  that  he  had  paid  thereon  at 
plaintiff's  request.  He  was  never  under 
any  obligation  to  plalntlH  to  pay  plain- 
tiff's debts  to  the  material-men.  His  only 
obligation  to  plalntIO  was  to  pay  him  so 
much  as  the  labor  he  had  performed,  and 
the  materials  he  had  furnished  and  used 
on  defendant's  bouse,  were  reasonably 
worth.  Against  this  obligation  be  was 
entitled  to  set  oft  plaintiff's  obligation  to 
Indemnify  him  tor  all  that  he  had  been 
compelled  to  pay  to  relieve  his  property 
from  the  Hens  thereon  to  secure  plaintiff's 
debts,  including  the  attorney's  fees  and 
costs  in  the  suits  to  enforce  those  liens,  I 
think  the  judgment  should  be  affirmed. 

We  concur:    Fitzqbrald,  C;    Sglcb- 

XB.  C. 

Per  Cdriah.  For  the  reasons  given  In 
the  foregoing  ojilniou  the  Judgment  la 
affirmed. 


(d  Cal.  (St) 

Clark  et  al.  r.  Tatloh.   (No.  14,081.) 

(Supreme  Court  <^  CcMfomicu    Oct  90, 1891.) 

MscBANio'a  Lies — FoRECLOsmiB — Costs— Attob- 
MET's  Fee— Ckos8-Uoi(pi.aikt— Rbvibw  oh  Ar- 

FBAL.. 

1.  Error  in  snatalning  a  demorrer  cannot  tie 
considered  on  appeal,  where  it  does  not  appear 
firom  tbe  record  that  any  auoh  demurrer  was  in- 
terposed or  sustained. 

8.  In  an  action  to  foreclose  a  lien  for  mate- 
rial oontracted  lor  on  December  7,  1888,  and  tva- 
nished  between  that  day  and  January  1,  1839,  a 
cross-complaint  alleclng  tnat  defendant,  "to 
avoid  threatened  lUigation, "  paid  plaintiits  on 
November  80,  1888,  a  sum  of  money  in  excess  of 
what  was  then  due  them  for  materials  before 
tbat  time  famished,  and  asking  judgment  for 
such  excess,  is  not  authorized,  under  Code  Civil 
Proc.  Cal.  i  442,  providing  that,  whenever  the  de- 
fendant seeks  affirmative  relief  against  any  party 
"relating  to  or  depending  upon  the  contract  or 
transaction  upon  which  the  action  is  brought,  or 
aOectlng  the  property  to  which  the  action  relates, " 
be  may,  in  addition  to  his  answer,  file  a  cross- 
complaint. 

S.  Under  Code  Civil  Froc.  Cal.  |  119S,  pro- 
viding that,  in  actions  to  enforce  mechanics'  liens, 
the  court  must  allow  as  part  of  the  costs  reason- 
able attorney's  fees  in  the  superior  and  supreme 
courts  to  each  claimant  whose  lien  is  established, 
an  attorney's  fee  will  be  allowed  in  the  supreme 
court  on  the  affirmance  of  a  judgment  foreclosing 
alien. 

Comrolasloners'  decision.  Department 
1.  Appeal  from  superior  court,  Los  An- 
geles county ;  Walter  Van  Dtke,  Judge. 

Action  by  G.  A.  Clark  and  others 
against  W.  A.  Taylor  to  foreclose  a  me- 
chanic's lien.  Judgment  for  plaintiffs,  and 
defeudant  appeals.    Afilrmed. 

ThoinnsJ.  Corr^.D, for  appellant.  Wetta, 
Gutbrle  &  Lee,  for  respondents. 

Bei.cher,  C.  This  is  an  action  to  fore- 
close a  lien  for  materials,  alleged  to  be  ot 
the  value  of  $149.3.5,  and  to  have  been  fur- 
nished for  and  used  In  the  construction  ot 
a  house  for  defendant.  The  plaintiffs  had 
Judgment  as  prayed  for,  and  thedefendant 
appeals  on  the  Judgment  roll.  Only  two 
grounds  are  urged  for  a  reversal  ot  the 
Judgment :  First,  It  Is  contended  that  tbe 
court  erred  In  sustaining  a  demurrer  to  de- 
fondant's  amended  answer  and  counter- 
claim :  and,  second,  that  the  court  erred  in 
sustaining  a  demurrer  to  defendant's 
cross-corn  plaint. 

1.  It  is  not  shown  by  the  record  that 
any  demurrer  was  interposed  or  sustained 
to  the  amended  answer  and  counter- 
claim. Tnls  point  cannot,  therefore,  be 
considered. 

2.  We  think  tbe  demurrer  to  the  cross- 
complaint  was  properly  sustained.  Tbe 
action  was  a  proceeding  in  equity  to  fore- 
close a  lien  for  materials  alleged  and  found 
to  have  been  contracted  tor  on  the  7th  day 
of  December,  1888,  and  to  have  been  fur- 
nished between  that  day  and  the  Ist  day 
of  January,  1889.  The  cross-complaint  al- 
legedthat  defendant, "toavoid  threatened 
litigation,"  paid  to  plaintiffs  on  the  30th 
day  of  November,  1S8S,  a  sum  ot  money  in 
excess  ot  what  was  then  due  them  tor  ma- 
terials before  tbat  time  tumlsbed,  and  It 
asked  Judgmentfor such  excess.  The  cause 
of  action  set  up  in  the  cross-compIalnt  did 
not  relate  to  or  depend  upon  the  contract 
or  transaction  upon  which  tbe  plaintiffs' 
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action  was  brought,  nor  did  It  affect  tne 
property  to  which  the  plaJntlffs'  action 
related.  The  cross-complaint  was  there- 
fore  not  authorized  by  section  442  of  the 
Code  of  Civil  Procedure.  Besides,  the  same 
matters  were  set  op  In  the  counter-claim, 
and  under  that  pleading  were  properly 
cognizable.  Respondents  ask,  In  case  the 
Judgment  is  affirmed,  that  they  be  al- 
lowed a  reasonable  attorney's  fee  In  this 
court,  citing  section  1195  of  the  Code  of 
Civil  Procedure,  which  provides  that  In 
cases  of  this  kind  the  court  must  allow 
"reasonable  attorney's  fees  in  the  superior 
and  supreme  conrts. "  The  respondents 
■were  allowed  an  attorney's  fee  in  the 
court  below,  and  they  seem,  under  this 
section,  to  be  entitled  to  one  here.  We 
therefore  advise  that  tlio  Judgment  be 
attlrmed,and  that  respondents  be  allowed 
a  reasonable  euiu  as  an  attorney's  fee  in 
this  court. 

We  concur:  Vancuef,  C;  Fitzger- 
ald, C. 

Pkk  Curiam.  Kor  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  Is 
affirmed,  and  the  court  below  is  directed, 
upon  the  filing  of  the  remittitur  therein, 
to  allow  the  plaintiffs,  ns  u  part  of  their 
costs  on  this  appeal,  a  reasonable  fee  for 
the  services  of  their  attorney  in  this 
court. 


t]  Cat  IM 

Fobs  v.  Hlnkem..    (No.  14,014.) 

(Supreme  Court  of  California.    Oct.  12, 1891.) 

SuPBBifE  CouBT  Decisions— IiiTEitPKBTA.Tio!r. 

Where  ao   appeal,  tboui^h   taken  from  the 

Judgmeot  and  order  denying  a  new  trial,  was 
leard  and  determined  on  the  findings  alone,  and 
the  cause  was  remanded,  with  directions  that 
the  court  below  find  on  the  testimony  already 
introduced  and  such  further  testimony  as  may 
be  introduced,  whether  the  land  in  suit  was 
within  the  exterior  boundaries  of  a  certain  rancho 
granted  by  the  Mexican  govern ment,  the  lan- 
guage of  the  court  on  such  appeal,  that  "what 
the  exterior  limits  of  such  granted  ranobo  were, 
must  be  determined  by  the  eoopediente  of  the 
^ant  issued  by  the  Mexican  government,  includ- 
ing petition,  diseno,  and  grant,  the  boundaries  in 
which  may  be  identifled  by  parol  evidence," 
must  be  taken  as  words  of  definition,  rather 
than  of  enumeration,  limiting  the  testimony  on 
which  the  coort  below  was  to  make  its  finding. 

On  rehearing.  For  former  opinion,  see 
27  Pac.  Kep.  644. 

Per  Curiam.  The  former  opinion  is 
modified  by  striking  out  tiie  words,  "The 
former  appeal  wbh  taken  upon  the  Judg- 
ment roil  alone,"  and  inserting  in  lieu 
thereof  the  words,  "The  former  appeal, 
although  taken  from  the  judgment  and  or- 
der deuylng  a  new  tiial,  was  heard  and 
determined  upon  the  findings  alone. " 


«  CbI.   118 

Grant  v.  Oliver.    (No.  18,104.) 

(Supreme  Court  of  California.    Oct  12, 1891.) 

Ejectmbut— Reversal  of  Jddomest— Order  fob 
Restitotion. 

On  reversal  of  a  Judgment  for  plaintiff 
tot  possession  of  land,  defendant's  motion  for  a 


restitution  of  the  premises,  and  the  ordei  there- 
for, should  be  made,  not  in  the  supreme  tonrt, 
but  In  the  supOTlor  court,  on  filing  remtttlxxr. 

On  rehearing.  For  former  opiniojt,  see 
27  Pac.  Rep.  596. 

Pkb  Curiam.  The  appellant's  motion 
to  modify  the  judgment  is  denied.  Upon 
filing  ivmittitar\u  the  court  below,  the  ap- 
pellant will  be  entitled  to  receive  from  the 
clerk  the  money  he  deposited  with  bim, 
and  also  to  restitution  of  the  premises, 
but  the  motion  and  order  therefor  should 
be  made  In  the  superior  court. 


Wilson  v.Wilsos.i 


M  Cal.  83 


(Supreme  Court  of  CoHtfomta.  Aug.  28, 1883.) 
Record  on  Appeai,— Opision  op  Codbt  Below. 
The  opinion  of  the  trial  court  is  no  part 
of  the  Judgment  roll,  and  will  not  be  considered 
on  appeal,  unless  preserved  in  the  record  by  a 
bill  (H  exceptions. 

Department  1.  Appeal  from  superior 
court,  Sacramento  county. 

William  T.  Wilson  sued  Ellen  M.  Wilson. 
Judgment  for  defendant.  Plaintiff  ap- 
peals.   Affirmed. 

Cirvve  L.  Johason,  Henry  Edgertna, 
and  Kobert  T.  />i'//n,forappeIlant.  Free- 
man &  Bates  and  A.  L.  Hart,  for  respond- 
ent. 

McKeb,  J.  In  this  case  the  only  issue 
presented  to  the  court  tor  trial  and  de- 
termination was  whether  a  transaction 
which  took  place  between  the  parties  on 
the  26th  of  November,  1K75,  was  intended 
as  a  mortgage  or  a  conditional  Hale.  Uy 
ts  finding,  filed  pursuant  to  sections  632, 
6SS,CodeCivil  Proc..  the  court  decided  that 
the  transaction  was  a  conditional  sale, 
and  gave  judgment  for  the  defendant. 
TuC  finding  was  made  upon  conflicting 
evidence,  but  the  evidence  was  eufficient 
to  sustain  the  finding,  and  the  finding 
was  sufficient  to  sustain  the  judgment. 
It  is  contended,  however,  that  the  (acta 
found  did  not  warrant  the  conclusion 
drawn  from  them,  and  that  the  Judifment 
entered  thereon  is  erroneous.  This  con- 
tention is  not  founded  upon  the  record  of 
the  case;  for  while  the  notice  of  motion 
for  a  new  trial  designated,  as  ground  up- 
on which  toe  motion  would  he  made, 
that  "the  decision  is  against  the  law,"  the 
specification  of  error  is  that  "the  ourt 
erred  In  rendering  judgment  for  defendant, 
because  the  opinion  of  the  court  shows 
conclUHively  that  the  Judgment  should 
have  been  in  favor  of  plaintiff."  This 
specification  concedes  the  facts  as  found 
by  the  court;  and  as  the  court  found 
that  the  deed  and  agreement  in  writing, 
executed  by  the  parties  on  the  26th  of  No- 
vember, 1S75,  (which  the  plaiutitf  nlleged 
were  intended  and  understood  as  a  mort- 
gage to  secure  an  indebtedness  due  by 
liim  to  the  defendant,)  "were  not  intend- 
ed or  understood  by  the  parties  thereto, 

I  This  case,  filed  August  28,  1883,  is  now  pub- 
lished in  request,  with  others,  in  order  tbat  the 
Pacific  Reporter  may  cover  all  cases  ir  -slunie 
64,  California  Reports. 
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•  r  either  of  them,  to  be  or  to  constitnte 
a  mortgage  to  secure  any  sum  whatever, 
and  the  same  did  not  constitute  a  mort- 
I^age,"  it  necexsarily  followed,  as  a  concla- 
sloa  of  law,  that  the  defendant  was  enti- 
tled to  judgment,  and  the  plaintiff  was 
not.  Judgment  was  therefore  properly 
entered  tor  the  defendant,  upon  a  conclu- 
sion of  law  legitimately  drawn  from  the 
facts  found.  Where  a  conclusion  of  law  Is 
not  legitimately  drawn  from  a  finding 
ol  facts,  it  may  be  reviewed  without  a  bill 
of  exceptions.  Thompson  v.  Hancuck, 
51  Cal.  110.  Such  an  error,  if  it  exists,  is 
apparent  upon  the  judgment  roll.  But, 
if  the  conclusion  be  legitimately  drawn 
from  the  facta  as  found,  there  is  not,  in 
that  regard,  any  error  apparent  on  the 
Judgment  roll;  and  if  anything  has  oc- 
curred, on  the  trial  and  determination  of 
a  cause,  which  shows  that  the  decision  by 
the  court  was  erroneous,  and  is  not  made 
by  law  part  of  the  judgment  roll,  it  must 
be  brought  Into  the  record  of  the  case  by 
a  bill  of  e.Tceptions.  If  it  is  not  made 
part  of  the  record  by  a  bill  of  exceptions, 
or  by  some  other  mode  sanctioned  by  law, 
it  is  not  reviewable  by  the  appellate 
court.  Here  the  matter  or  thing  to  which 
the  appellant  objects  is  an  opinion  de- 
livered by  the  court  below,  in  rendering 
Judgment,  which.  It  is  contended,  shows 
that  the  court  reached  \ts>  conclusion  by 
the  erroneous  application  of  a  principle 
of  law  to  the  evidence  in  the  case.  But 
the  appellant  did  not  except  to  the  opin- 
ion, nor  did  he  move,  upon  any  grounds 
of  law  or  fact,  for  a  decision  by  the  court 
upon  what  he  considered  the  principle  of 
law  applicable  to  the  case;  n<ir  did  he  re- 
sort to  any  other  mode  known  to  the 
law  for  making  the  opinion  part  of  the  rec- 
ord. In  Tonchard  v.  Crow,  20  Cal.  103.  the 
court  said:  "If  counsel,  when  a  easels 
tried  by  the  court  without  a  Jury,  desire 
to  present  for  consideration  certain  points 
of  law  as  applicable  to  the  facts  estab- 
lished, or  sought  to  be  established,  upon 
which  the  court  might  be  called  to  charge 
a  Jury,  were  there  a  jury  in  the  case,  the 
proper  course  is  to  present  them  in  tlie 
form  of  propositions,  preceding  them 
with  a  statement  that  counsel  makes  the 
following  points,  or  counsel  contends  as 
follows."  And  in  Griswold  v.  Sharpe,  2 
Cal.  24,  it  is  said  :  "  In  all  cases  where  the 
Judge  below  tries  the  facts  of  a  case, 
the  proper  mode  of  reserving  the  ques- 
tions of  law  arising  upon  the  facts  is 
to  ask  the  court  to  decide  the  law  a« 
counsel  may  desire;  and,  npon  a  re- 
fusal, to  have  it  noted  in  the  bill  of  excep- 
tions. "  Neither  that  course,  nor  any  oth- 
er known  to  the  law,  was  taken  to  make 
the  opinion,  or  the  alleged  principle  upon 
which  it  was  based,  part  of  the  record  in 
the  case.  The  opinion  has  therefore  no 
place  In  the  record,  and  cannot  be  consid- 
ere<l.  McClory  v.  McClory,  38  Cal.  575; 
Hidden  v.  Jordan,  28  Cal.  305;  Houston 
V.  Williams,  13  Cal.  24;  People  v.  Reynolds, 
11  Pac.  Coast  Law  J.  670.  Judgment  and 
order  affirmed. 

Ross  and  McKinstry,  JJ.,  concurred. 
Hearing  In  bank  denied. 


(CaL 

M  CaL  85 

People  v.  Mitchell,* 
{Sv/preme  Court  of  CaXlfomia.  Aug.  17, 1883.) 
Depositions  nt  Crimisai.  Cases. 
Under  Pen.  Code  Cal.  SS  882,  S60,  providing 
that  In  criminal  cases  the  deposition  of  a  wit- 
ness on  behalf  of  the  people  may  be  taken  when 
it  appears  from  the  oath  of  the  witness  himself 
or  some  other  person  that  he  is  unable  to  givB 
sureties  for  his  appearance  at  the  trial,  and  tbat 
It  must  be  read  over  to  and  signed  by  the  wit- 
ness, and  certified  to  by  the  offloer  before  whom 
it  is  taken,  a  deposition  is  inadmissible  when  it 
does  not  show  that  the  witness  or  some  other 
person  made  oath  that  he  could  not  give  sureties, 
nor  that  it  was  read  over  to  the  witness,  nor  that  it 
was  certified  to  by  the  officer  l)efore  whom  it  was 
taken. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Criminal  prosecuTlon  against  Thomas 
Mitchell.  Defendant  was  convicted,  and 
appeals.    Beversed. 

John  D.  Whaley,  for  appellant.  Attj^. 
Gen.  Marshall,  for  the  People. 

McKek,  J.  On  the  trial  of  this  caee  the 
court  below  permitted  the  district  at- 
torney, over  the  exception  of  the  defend- 
ant's counsel,  to  read  in  evidence  against 
the  defendant  a  ileposition  of  James  Mor- 
ris, the  complaining  witness  In  the  case; 
and  the  ruling  of  the  court  in  that  r<>gard 
is  the  principal  assignment  of  error.  The 
deposition  purported  to  have  been  taken 
under  section  882  of  the  Penal  Code.  Ac- 
cording to  the  provisions  of  that  section, 
the  right  to  take  the  deposition  of  a  wit- 
ness on  behalf  of  the  people.  In  a  criminal 
case,  arises  out  of  the  fact  that  the  wit- 
ness is  unable  to  procure  sureties  for  Ills 
appearance  on  the  trial;  and  that  fact 
must  be  satisfactorily  eetablisbed  by  the 
examination  on  oath  of  the  witness  him- 
self, or  of  some  other  person.  When  the 
fact  has  been  judicially  ascertained,  the 
right  to  take  the  deposition  of  the  wit- 
ness may  be  pat  in  motion.  But  the  ex- 
amination of  the  witness  must  be  bad  in 
the  presence  of  the  defendant,  or  after  due 
notice  to  him,  and  "must  be  conducted  in 
the  same  manner  as  the  examination  of  a 
witness  before  a  committing  raagistratels 
required  by  the  Penal  Codn  to  be  conduct- 
ed." That  is  to  say,  the  deposition  must 
contain  the  name  of  the  witness,  hia  place 
of  residence,  and  his  business,  the  qaes- 
tions  put  to  him,  and  bis  answers,  togeth- 
er with  the  objections,  if  any,  made,  and 
the  grounds  of  the  objections  to  any  of 
the  questions  or  answers,  and  the  rulings 
thereon;  and,  when  the  examination  is 
concluded,  it  must  be  signed  by  the  wit- 
ness, or  his  reasons  for  refusing  to  sign 
stated,  and  the  presiding  judge  before 
whom  it  has  been  taken  must  sign  and 
certify  to  it,  if  It  has  been  reduced  to  writ- 
ing by  him  or  under  his  direction,  unless 
the  examination  has  been  taken  down 
by  a  phonographic  reporter,  by  order  of 
the  Judge,  in  which  case  the  reporter's 
transcript,  when  written  out  in  long- 
hand and  certified  by  him  as  being  a  cor- 
rect statement  of  the  teatimoiiy  and  pro- 

>This  case,  filed  August  17,  1888,  is  now  pub- 
lished by  request,  with  others.  In  order  laat  tlie 
Pacific  Reporter  may  cover  all  cases  in  voliuna 
04,  California  Reports 
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ceedlngH,  shall  be  received  as  prima  fscle 
correct.  Section  8fi9,  Pen.  Code.  But  the 
testimony  ol  the  witnees  is  only  talien 
conditionally,  (sections  686.  869,  Pen. 
Code,)  and  cannot  be  read  against  the  de- 
fendant until  it  bas  been  "satistactorily 
shown  to  the  court"  that  the  witness  ia 
dead  or  Insane,  or  cannot  with  due  dili- 
gence be  found  within  the  state,  (section 
6S6,  Pen.  Code.)  In  taking  the  deposition, 
the  ofBcers,  so  far  as  it  appears  on  the  Face 
of  the  deposition,  wholly  failed  to  observe 
the  requirements  of  section  882,  supra,  in 
putting  the  right  in  motion,  and  of  s'^ctioo 
869,  In  the  manner  of  conducting  the  ex- 
amination. The  fact  that  the  witness  was 
unable  to  procure  sureties  for  bis  appear- 
ance at  the  trial  did  not  appear  by  exam- 
ination on  oath  of  the  witness,  or  of  any 
other  person.  The  deposition  contained 
the  recital  that  "it  appears  from  the  state- 
ment of  William  Fitzmaurlre  that  the  wit- 
ness, James  Morris,  was  detained  in  Jail, 
and  was  unable  to  procure  sureties. "  No- 
where does  it  appear  that  the  statement 
was  made  on  oath.  It  may  have  been 
a  mere  verbal  statement,  upon  which  no 
action  could  have  been  talcen.  Besides, 
the  deposition  does  not  show  that  it  was 
read  over  to  the  witness,  or  that  he 
signed  it  after  acknowledging  It  to  be  cor- 
rect, or  that  the  presiding  judge  or  magis- 
trate before  whom  it  was  taken  certified 
to  it,  as  he  was  required  to  do  under  the 
Code,  to  entitle  It  to  be  read  In  evidence 
against  the  defendant.  For  the  informal- 
ities and  irregularities  apparent  on  its 
face,  the  deposition  was  therefore  inad- 
missible. Taking  the  testimony  of  a  wit- 
ness on  behalf  of  the  people  in  a  criminal 
case  by  deposition  is  an  exception  to  the 
rule  which  entitles  the  defendant  in  a 
criminal  action  to  be  confronted  with  the 
witnesses  against  bini  in  the  presence  of 
the  court,  and  every  substantial  require- 
ment of  the  law  wlilcb  authorizes  it  must 
be  observed.  Any  real  departure  from  the 
course  prescribed  for  the  taking  of  the 
deposition  renders  thedepositlon  itself  ob- 
jectionable. People  V.  Morlne,  54  Cal.  575; 
Williams  v.  Chadbourne,  6  Cal.  559;  Peo- 
ple V.  Chung  Ah  Chue,  57  Cal.  567.  .Judg- 
ment reversed,  and  cause  remanded  for  a 
new  trial. 

Srakpstrin,  Boss,  MoKinstbt,  Mykice, 
and  Thornton,  JJ.,  concurred. 
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Meredith  v.  Christy.* 


(Supreme  Court  of  CoMfovnia.  Aug.  28, 1883.) 
Contested  Election— Iixboai.  Reoistration. 
Tbat  the  sacccssful  candidate  aided  and 
abetted  the  registering  officer  in  the  illegal  reg- 
istry of  a  voter  is  no  ground  for  contesting  the 
election,  under  Code  Civil  Froc.  Cal.  {  1111,  and 
Fen.  Code  Cal.  tit.  4,  pt.  1,  providing  on  what 
gronnds  an  election  may  be  contested. 

Department  1.  Appeal  from  superior 
court,  Sacramento  county. 

James  S.  Meredith  sued  Edmond  Christy 
to  contest  his  election  to  the  office  of  su- 

'  This  case,  filed  August  28.  J883,  Is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
Pacific  Keporter  may  cover  all  cases  in  volume 
M,  California  Reports 


pervlBor  of  Sacramento  county,  Flalntltf 
offered  to  show  that  defendant  aided  and 
abetted  the  deputy  county  clerk  in  mak- 
ing a  false  return  of  an  affidavit  upon 
which  a  voter  was  registered.  The  evi- 
dence was  excluded.  Judgment  for  defend- 
ant.   Plaintiff  appeals.    AfHrmed. 

J.  U.  McKune,  Matt  F.  Johnson,  and  A. 
C.  Hinkson,  for  appellant.  A.  P.  CatUn 
and  O.  T.  Joues,  for  respondent. 

Pkr  Curiam.  The  offense  on  the  part  of 
the  respondent  offered  to  be  proven  by 
the  appellant  does  not  come  within  any 
of  the  provisions  of  title  4,  pt.  1,  Pen.  Code, 
and  does  not,  therefore, constitute  ground 
for  the  contest  in  question.  Code  Civ.'l 
Proc.  S  im.    Judgment  affirmed. 


64  Cal.  184 

McCoRD  et  al.  t.  Oakland  Quicksilver 

MiN.  Co.a 

(Suipreme  Court  of  California.    Aug.  81, 1888.) 

MimuQ— Waste  bt  Tbjtajit  in  Common— Injuno- 

TIOS — ACCODNTIJIO. 

1.  The  extraction  of  ore  from  a  mine,  and  the 
cutting  of  timber  on  the  claim  to  be  used  in  the  op- 
eration, by  a  tenant  in  common,  is  not  waste, 
within  Code  Civil  Proc.  Cal.  §732,  providing  that, 
if  a  tenant  in  common  of  real  property  commit 
waste  thereon,  any  person  aggrieved  by  the  waste 
may  bring  an  action  against  blm  for  treble  the 
damages. 

2.  In  the  absence  of  willful  Injury,  or  of  un- 
necessary injury  or  destruction,  caused  by  negli- 
gence or  unskillfulness,  a  tenant  in  common  will 
not,  at  the  instance  of  his  co-tenants,  be  enjoined 
from  prosecuting  the  business  of  mining  on  their 
common  claim. 

8.  If  an  accounting  of  the  profits  should  be 
allowed  where  one  tenant  in  common  of  a  mining 
claim,  which  had  never  been  developed,  and 
never  afforded  rent  or  profit,  develops  it  with 
his  own  means,  and  without  any  agreement  with 
the  others,  be  should  be  allowed  a  rebate  for 
expenditures  necessarily  incurred  in  protecting 
the  common  possession  and  in  buying  in  an  out- 
standing paramount  title. 

Appeal  from  ninth  district  court. 

Action  by  James  H.  McCord  and  others 
against  the  Oakland  Quicksilver  Mining 
Company  for  injunction  and  damages. 
Judgment  for  defendant,  and  plaintiffs  ap. 
peal.    Affirmed. 

Estee  <ft  Boalt,  for  appellants.  Oarber, 
Ihornton  <C  Bishop,  for  respondent. 

McKiNHTRY,  J.  The  complaint  alleges 
that  plaintiffs  are  and  have  been  owners 
and  tienants  in  common  of  the  Lost  Ledge 
mining  claim,  the  plaintiff  McCord  owulng 
two  hundred  three-thousandth  parts  there- 
of; the  plaintiff  Griffith,  three  hundred 
and  sixty  three-thousandth  parts  thereof; 
the  plaintiff  GIbbs,  one  hundred  and  thir- 
ty-three and  one-third  three-tbuusandth 
parts  thereof;  the  plaintiff  Pond,  sixty-six 
and  two-thirds  three-thousandth  parts 
thereof;  and  the  defendant,  twenty-two 
hundred  and  forty  three-thousandth  parts 
thereof.  That  the  defendant,  "without 
authority  or  permission  of  the  plaintiffs, 
or  either  of  them,"  has  been  and  is  In  the 
exclusive  possession  and  occupancy  of  the 
entire  premises,  and  during  sucb  occnpan* 

'  This  case,  filed  August  31,  1888,  is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
Pacific  Reporter  may  .xiver  all  cases  in  volume 
64,  California  Baports. 
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ejr  "defendant  has  ever  refnsed,  and  Rtill 
does  refuae,  to  admit  the  plaintiffs,  or  ei- 
ther of  them,  to  the  poBsesBion  or  ucca- 
pancy  of  aald  preiniaes,  as  tenants  in  com- 
mon with  defendant  or  otherwise;  and 
has  and  still  does  exclude  the  plain  tiffs, 
and  each  of  them,  from  miy  posseBsioD  or 
occupancy  of  said  premises,  or  any  part 
thereof."  Thatdurlns  the  time  defendant 
has  been  in  possession  as  aforesaid  it  has 
been,  and  still  is,  without  the  consent  or 
permission  of  either  of  plaintiffs,  actively 
engaged  and  employed  In  mining  in  and 
npunsald  premises,  and,  with  a  largenam- 
ber  of  men  and  machinery  employed  for 
tltat  purpose,  has  been,  and  still  Is,  exca- 
vating in  and  opon  the  premises,  and  con- 
structing tunnels  and  shafts  therein,  and 
excavating  large  quantities  of  cinnabar 
tliei'efroni,  and  cutting  down  and  con- 
suming and  destroying  growing  trees  and 
timber  upon  said  premises,  and  thereby  ir- 
reparably Injuring  and  damaging  said 
premises.  That  the  cinnabar  so  taken 
from  said  premises  is  of  the  value  of  f  100,- 
000  and  upwards.  That  a  large  quantity 
of  the  clnnabarso  taken  from  said  ground 
by  defendant  has  been  by  it  reduced  and 
converted  Into  quicksilver,  and  the  quick- 
silver by  it  sold  and  disposed  of,  and  the 
proceeds  converted  by  the  defendant. 
That  the  defendant  lias  hitherto  refused, 
and  still  refuses,  to  deliver  to  plaintiffs, 
or  either  of  them,  any  part  of  said  cinna- 
bar or  quicksilver;  or  to  pay  over  to 
them,  or  either  of  them,  any  portion  of 
the  proceeds  of  said  sales.  That  defend 
ant  has  been,  and  still  is,  engaged  in  cut- 
ting down  and  destroying  the  growing 
trees  upon  said  premises,  and  converting 
the  same  into  wood  and  timber,  "whlcu 
said  defendant  has  been,  and  still  is,  using 
forpurposesof  fuel, and  intheconstruction 
of  shaft,  tunnels,  machinery,  and  other 
structures  In  and  about,  currying  on  its 
said  business  of  mining  in  and  upon,  said 
premises."  That  the  value  of  said  trees, 
wood, and  timber, so  converted  by  defend- 
ant. Is  about  f5,000 ;  and  that  defendant 
has  refused,  and  still  refuses,  tu  pay  to 
the  plaintiffs,  or  either  of  them,  "any  part 
or  portion  of  such  value. "  Thatdefendant 
has  refused, and  still  refuses,  to  give  plain- 
tiffs, or  either  of  them,  any  statement  or 
information  in  detail  "of  the  quantity  or 
value  of  the  cinnabar  so  taken  from  said 
ground,  or  of  the  quicksilver  produced 
therefrom,  or  of  the  amount  realized  from 
the  aforesaid  sales  of  the  same,  or  of  the 
quantity  or  value  of  the  trees,  wood,  and 
timber  so  taken  and  converted  as  afore- 
said." That  defendant  threatens  and  in- 
tends to  continue  to  proaecute.for  Its  own 
use  and  benefit,  the  business  of  mining  in 
and  upon  the  premises,  and  Its  excavations 
and  diggings  of  cinnabar,  and  its  reduc- 
tion of  the  same  into  quicksilver,  and  the 
sale  and  conversion  of  the  same,  etc.,  and 
will  so  continue  unless  enjoined.  That 
defendant  has  no  other  property,  etc. 
That  by  reason  of  the  premises  plaintiffs 
ha \-e  sustained  great  damage,  to-wlt,  In 
the  sum  of  flOS.OOO  or  thereabouts.  The 
prayer  is  for  an  injunction,  restraining 
and  forever  enjoining  defendant  from  pros- 
ecuting "the  business  of  mining"  in  or 
upon  the  premises,  or  from  digging,  ex- 


cavating, orconatrnctlng  shafts  or  tunnels 
in  or  upon  the  same,  or  from  extract- 
ing cinnabar  or  other  minerals  there- 
from, or  from  cutting  down.  Injuring, 
or  destroying  any  trees  or  timber  upon 
said  premises,  or  committing  waste  there- 
on In  any  manner;  that  plaintiffs,  and  each 
of  them,  be  admitted  to  the  occupation 
and  poasessionot  said  premises  as  tenants 
in  common  with  said  defendant;  that  they 
recover  of  said  defendant  "the  said  sum  of 
one  hundred  and  live  thousand  dollars" 
for  their  damages;  and  that  said  dam- 
ages "  be  trebled.  In  pursuance  of  section 
ri2  of  the  Code  of  Civil  Procedure;"  and 
for  such  other  and  further  relief  as  the  nat- 
ure of  the  case  mayrequire,etc.  The  court 
below  found  that  the  defendant  bad  never 
claimed  the  entire  mine,  and  had  never  ex- 
cluded the  plaintiffs  from  the  common 
possession,  and  that  plaintiffs  had  never 
entered,  nor  ever  intended  or  desired  to 
enter,  into  the  actual  occupation.  As  the 
testimony  was  substantially  conflicting, 
we  would  not  be  Justified  in  setting  aside 
these  or  the  other  findings.  The  material 
questions  presented  are:  Does  the  exca- 
vation and  removal  of  cinnabar  from  a 
quicksilver  mine,  or  the  cutting  of  timber 
trees  used  in  working  the  mine,  by  one 
tenant,  constitute  waste  for  which  bis  co- 
tenants  may  recover  treble  damages,  un- 
der section  732  of  the  Code  of  Civil  Proced- 
are?  Does  such  excavation  and  cutting 
and  conversion  constitute  waste  which 
should  be  enjoined?  Are  the  plaintiffs  en> 
titled  to  an  accounting? 

1 .  Sec  tion  732  reads :  "  If  a  guardian,  ten- 
ant for  life  or  years.  Joint  tenant,  or  ten- 
ant in  common  of  real  property,  commit 
waste  thereon,  any  person  aggrieved  by 
the  waste  may  bring  an  action  against 
him  therefor.  In  which  action  there  may 
be  a  judgment  for  treble  the  damages. " 
In  Eiwell  V.  Buruslde,  44  Barb.  447.  it  was 
said:  "  By  the  common  law,  one  tenant  in 
common  could  notbegullty  of  committing 
waste:  that  is,  the  same  acts  which  U 
committed  b^  a  tenant  for  life  or  years 
would  constitute  waste  would  not  be 
waste  when  cofcmltted  by  a  tenant  in 
common.  He  was  not  liable  to  his  co- 
tenant  in  an  action  for  waste  for  the  In- 
jury done  to  their  common  estate.  As  bo 
Is  now,  however,  liable  by  statute  [re- 
ferring to  a  statute  similar  to  the  section 
of  the  Code  above  recited]  to  respond  to 
his  co-tenant  In  this  form  of  action,  for 
those  acts  which  constituted  waste  when 
committed  by  a  tenant  for  lite  or  years, 
we  must  resort  to  the  common  law  to  as- 
certain whether  the  acts  complained  of  in 
this  esse  would  be  waste,  had  they  been 
committed  by  a  tenant  for  life  or  years." 
In  the  case  now  before  us  the  quicksilver 
mine  had  already  been  opened  when  plain- 
tiffs and  defendant  became  tenants  In 
common.  If,  therefore,  it  be  conceded 
that,  under  the  provision  of  our  Code,  a 
tenant  in  common  Is  subject  to  the  action 
in  like  circumstances  as  is  a  tenant  for  life 
or  years,  the  plaintiffs  cannot  recover 
damages  as  for  waste.  "As  to  all  tenants 
for  life,  the  rule  has  always  been  that  the 
working  of  open  mines  is  not  waste." 
And  a  tenant  for  life  may  open  new  pits 
or  galleries  withont  committing  waste. 
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Neel  V.  Neel,  19  Fa.  St.  328.  A  tenant  lor 
j-ears  Is  not  Koilty  of  waste  in  takluK 
ore  from  the  mine,  tbe  sole  subject  uf 
tbe  rleniiee,  dnring  ills  term.  That  is 
what  be  pays  ren  t  for. 

it  may  be  urfced  that,  as  between  leRSor 
and  lessee  for  year?,  tlieir  contract  con- 
templates the  extraction  of  mineral,  and, 
in  case  of  a  life-eutate,  the  grantor  or 
donor  must  intend  that  his  ^antee  or 
donee  ahull  receive  some  beneQt  from  bis 
•state.  Bat  is  It  not  also  true,  from  tbe 
very  nature  of  minine  property  in  tbla 
state,  valuable  only  bei^ause  of  the  mineral 
it  is  supposed  to  contain,  tbnt  each  of  tbe 
cu-tenaats  may  use  it  in  tbe  only  way  it 
can  be  used?  The  co-tenants  out  of  pon- 
session  may  at  any  time  enter  into  an 
equal  enjoyment  of  tbelr  poBseeston;  their 
neglect  to  do  so  may  be  regarded  as  an 
asBsnt  to  tbe  sole  occupation  of  the  other. 
This  is  but  another  application  of  tbe 
principle  announced  in  Pico  v.  Columhet, 
12  Cal.  414.  True,  tbe  co-tenants  will  not 
be  held  to  assent  to  tbo  comuiission  ol 
waste  by  the  sole  occupant,  but  tbe  ques- 
tion returns,  what  acts  done  by  him  ara 
waste?  It  cannot  bedoubted  that  on  tbe 
part  of  a  mere  trespasser  it  is  a  wrong  in 
tbe  nature  of  waste  to  remove  any  ore 
from  a  mine.  The  cases  cited  by  appel- 
lants fully  sustain  this  proposition.  But 
it  Is  not  a  ]uat  Inference  that,  as  between 
tenants  in  common,  tbe  rule  is  tbe  same. 
Section  7!)2  of  the  Code  of  Civil  Procedure 
dues  not  relate  to  trespasses  committed 
by  those  who  bare  no  interest  in  tbe 
property;  nor  does  it  define  "waste, "  or 
declare  what  acts  committed  by  a  guard- 
ian, tenant  for  life  or  years,  or  joint  ten- 
ant,  or  tenant  in  common,  as  the  case 
may  be,  snail  be  waste.  For  tbe  appro- 
priate meaning  of  tbe  word,  as  applicable 
to  acts  done  by  these  several  classes  of 
persons,  we  are  relegated  to  the  principles 
of  tbe  common  law,  and  to  various  con- 
sideratiouH  of  policy  arising  out  of  differ- 
ent conditions  which  tbe  common  law  rec- 
ognizes and  approves.  Tbe  word  **  waste" 
Is  not  in  arbitrary  term,  to  he  applied  in- 
flexibly without  regard  to  the  quantity 
or  quality  of  the  esiate,  tbe  nature  and 
species  of  the  property,  or  the  relation  to 
It  of  the  person  charged  to  have  commit- 
ted tbe  wrong.  As  was  said  by  Roane, 
J.,  in  Fludlay  T.  Smith.  6  Munf.  134:  "In 
considering  what  is  wante  in  this  country, 
it  is  to  be  remarked  that  tbe  common  law 
by  which  it  is  regulated  adapts  Itself  in 
this,  as  In  other  cases,  to  the  varied  situa- 
tions and  drcuiDstunces  of  the  country. 
♦  •  •  The  law  on  this  subject  must  be 
applied  with  reasonable  regard  to  circum- 
stances." In  tbe  mining  regions  of  this 
state,  where  title  to  a  lode  can  be  acquired 
from  a  United  States  government  only 
after  work  of  certain  value  has  been  done 
upon  it.  can  it  be  that,  if  one  of  several 
locators  or  owners  shall  assume  the  sole 
risk  of  developing  the  mine,  be  shail  be- 
come liable  to  those  who  have  taken  no 
cbance  of  possible  loss,  not  only  for  an 
accounting  as  to  net  profits,— supposing 
bim  to  be  fortunate  enough  to  secure  any, 
— but  also  as  a  tort-feasor,  for  three  times 
the  value  of  the  whole,  or  for  a  propor^ 
tionate  share  of  the  ore  taken  out? 
v.27p.no.l6— 65 


It  will  be  observed,  upon  thef acts  herein, 
no  question  arises  as  to  unnecessary  dam. 
age  done  to  the  mine  or  its  works  by  rea- 
son of  reckless  or  unskillful  management 
of  the  business  by  the  tenant  conducting 
It.  There  may  be  cases  in  whlcli  tbe 
courts  will  Impose  damages  for  an  abuse 
of  his  right  by  a  co-tenant  in  occupation, 
or  Interpose  to  prevent  such  abuse.  But 
here  the  theory  of  plaintiffs  is  tbat  defend- 
ant could  not  extract  ore  from  tbe  mine 
without  committing  waste,  because  such 
extraction  is  a  destruction  of  tbe  very  sub- 
stance of  the  estate, — an  Irreparable  injury 
to  the  Inheritance.  In  view  of  the  charac- 
ter of  the  property,  and  of  plaintiffs'  im- 
plied assent  to  its  sole  occupation  by  de- 
fendant for  mining  purposes,  we  regard 
tbe  right  of  the  latter  to  the  proceeds  of 
its  operations  as  partaking  of  tbe  nature 
of  a  usufruct;  the  appropriation  of  the 
net  returns  as  a  legitimate  participation 
of  the  profits;  and  its  acts  of  mining  as 
not  impairing  or  consuming  the  estate  to 
any  greater  extent  than  must  bepresumed 
to  have  been  intended  to  be  allowable 
by  each  of  the  parties  in  interest.  Mur- 
ray V.  Haverty,  "OIII.  820,  supposing  It  to 
have  been  correctly  decided,  does  not  en- 
tirely sustain  the  view  of  counsel  for  ap- 
pellants. Tbat  decision  was  based  upon 
a  statute  which  authorised  a  tenant  to 
bring  trespass  or  trover  against  bis  co- 
tenant  who  should  "take  away,  destroy, 
lessen  in  value,  or  otherwise  injure"  the 
common  property.  The  section  of  our 
Code  does  not  declare  that  a  co-tenant 
wbo"  shall  take  a  way,  "etc.,  shall  be  guilty 
of  waste.  The  question  waste  or  no 
waste  is  left  to  tbe  coorts.  Besides,  in 
Murray  v.  Haverty  the  court  bad  already 
decided  the  case  by  holding  certain  evi- 
dence, as  to  license, inadmissible  under  tbe 
defendant's  plea.  Counsel  quotefrom  Free- 
man on  Co-Tenancy :  "  In  all  cases  where 
a  co-tenant  practically  destroys  the  es- 
tate, or  some  part  thereof,  trespass  may 
be  sustained  by  the  Injured  co-tenant." 
Section  8U2.  But  this  is  to  be  taken  with 
other  portions  of  the  same  work  wheretbe 
distinction  is  pointed  out  between  an  ap- 
propriation of  the  proceeds,  rents,  profits, 
or  income,  and  the  destruction  of  the  es- 
tate itself.  See,  also,  Wat.  Tresp.  947.  Tbe 
tenant  in  common  of  a  mine  may  occupy 
it  tor  tbe  purpose  contemplated  by  all, 
even  though  a  portion  of  the  soil  or  ore 
be  removed.  Each  tenant  has  the  rigbtto 
use  tbe  mine,  and,  as  was  intimated  by 
the  supreme  court  of  Pennsylvania,  so 
long  as  en  estate  Is  used  according  to  its 
nature,  "it  Is  no  valid  objection  tbat  tlie 
use  is  consumption,  and  it  is  no  fault  of 
tbe  tenant  tbat  it  is  not  more  endurable. " 
Irwin  V.  Covode,  24  Pa.  St.  162.  The  tak- 
ing of  ore  from  the  mine  Is  rather  tbe  use 
than  the  destruction  of  the  estate,  within 
the  meaning  of  the  general  rule.  There- 
suits  uf  the  tenant's  labor  and  capital  are 
in  the  nature  of  proceeds  or  profits,  the 
partial  exhaustion  being  but  the  incident- 
al consequence  of  the  use. 

It  is  not  ne<;e8Bary  to  examine  In  detail 
the  many  cases  cited  by  appellants,  as  In 
none  are  the  facts  like  those  of  the  case  at 
bar.  We  shall  refer  to  a  few  of  them.  De- 
laney  v.  Boot,  99  Mass.  546,  was  an  action 
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of  trover  for  the  conversion  of  personal 
property.  Stetson  v.  Day,  51  Me.  434.  sim- 
ply (iecides  that,  under  a  statute  ot  Maine, 
a  tenant  for  lite,  who  neglected  to  pay 
taxes  assessed  upon  the  estate  during 
his  tenancy,  and  thereb.v  subjected  the 
estate  to  a  sale,  was  liable  to  an  actiuu 
bj'  the  reversioner,  either  of  waste,  or  of 
case  In  the  nature  of  waste.  Maddox 
V.  Goddard.  15  Me.  219,  and  Symonds  v. 
Harris,  51  Me.  14,  were  actions  of  trespass 
quare  cluuaum  for  the  destruction  of  a 
mill,  and  for  the  disseverance  and  removal 
of  machinery  from  a  mill ;  Blancbard  v.  Ba- 
ker, 8  Me.  253,  trespass  on  the  case  for  a 
similar  injury  to  common  property;  Mc- 
Donald V.  TraftoD,  15  Me.  225,  has  no  bear- 
ing upon  any  question  Involved  in  the 
case  before  us;  and  Hubbard  v.  Hubbard, 
Id.  198,  was  a  statutory  action  of  tres- 
pass "for  strip  and  waste"  of  timber. 
As  to  the  destruction  of  trees  charged  in 
the  complaint  beruin,  it  has  been  express- 
ly decided  in  California  that,  in  the  enjoy- 
ment of  his  legal  rights  in  the  common 
property,  each  co-tenant  may  cut  timber, 
and  use  or  dispose  of  it,  at  least  to  an 
extent  corresponding  to  his  share  of  the 
estate.  Hihn  v.  Peck,  18  Cal.  640.  In  the 
case  before  us  there  is  neither  averment 
nor  finding  that  defendant  has  cut  or  con- 
sumed more  than  its  share.  Besides,  the 
use  of  the  trees  was  merely  Incidental  to 
the  mining  operations  ot  deleodant.  In 
Pennsylvania  It  is  held  that  the  cutting  ot 
timber,  to  be  used  in  a  mine  by  the  tenant 
for  life,  whose  mining  is  not  waste,  is  not 
itself  waste.  Neel  v.  Neel,  19  Pa.  St.  828. 
Nowhere  is  It  held  to  be  waste  foratenant 
in  common  o(  a  farm  to  cut  wood  neces- 
sary to  the  use  of  the  farm.  It  was  in- 
deed held  In  New  York  by  the  supreme 
court  that  the  cotting  down  of  timber 
trees  by  one  ot  several  co-tenants,  upon 
land  whose  principal  value  consisted  of 
the  growing  timber,  was  waste,  for  which 
the  other  co-tenants  could  recover  dam- 
ages under  a  clause  of  the  Bevised  Stat- 
utes ot  that  state.  Klwell  v.  Bnrnside,  44 
Barb.  447.  But,  aside  from  the  rule  to 
the  contrary  laid  down  In  Hihn  v.  Peck, 
18  Cal.  640,  plaintlffa  have  no  averment 
that  the  quicksilver  mine  is  "principally 
valuable"  because  ot  the  trees  growing 
troui  its  surface.  And  here  it  may  be  add- 
ed, applying  the  rule  ot  Hibu  v.  Peck,  it 
would  seem  each  tenant  in  common  ot  a 
mine  is  at  least  entitled  to  take  out  his 
share  of  the  ore.  That  neither  of  the  ten- 
ants can  "look  Into  the  ground"  may  be 
a  reason  why  a  court  of  equity  should 
order  an  account  to  be  taken,  but  ought 
not  to  operate  a  prohibition  upon  the 
working  of  the  mine  by  anybody. 

2.  Ought  the  court  below  to  have  en- 
Joined  defendant  from  proceediue  with  its 
minlns?  "In  case  of  joint  tenants  and 
tenants  in  common,  with  respect  to  whose 
acts  of  waste  the  common  law  has  pro- 
vided no  remedy,  courts  ot  equity  vrill  in- 
terfere when  it  appears  that  waste  has 
been  committed  or  threatened  by  on«»  ten- 
ant in  common  who  has  become  posscHsed 
of  the  whole  premises."  Tayl.  Landl.  & 
Ten.  694.  This  genera!  proposition  maybe 
conceded  to  be  correctly  stated,  but  the 
very  questioa    here  is,  has  waste    been 


committed  ?  At  the  common  law  the  ten- 
ant had  no  redress  for  acts  ot  admitted 
waste  committed  by  his  co-tenant.  But 
the  latter  might  be  restrained  in  equity 
from  felling  ornamental  trees,  or  from  do- 
ing other  things  amounting  to  wanton 
and  destructive  waste,  which  were  called 
"equitable  waste,  "  because  allowable  at 
law.  By  our  statute,  however,  a  tenant 
may  recover  damages  of  his  co-tenant  in 
every  case  ot  waste.  Holding,  asi  we  do, 
that  the  acts  of  defendant  were  not,  un- 
der the  circumstances,  wanton  or  de- 
structive, or  any  waste,  it  follows  platn- 
tlffs  were  not  entitled  to  an  injunction. 
Counsel  ^ely  upon  the  opinion  of  the  court 
of  chancery  ot  Upper  Canada  in  Dougall 
V.  Foster,  4  Grant,  (U.  C.)  319,  where  it 
was  held  (Esten,  V.  C.,  dissenting,)  that 
one  tenant  in  common  would  be  re- 
strained at  the  salt  of  his  co-tenant  from 
digging  earth  tor  bricks  on  the  joint 
property.  There  the  bill  alleged  that  the 
portion  ot  the  lot  from  which  theclay  was 
being  excavated  and  carried  away  was 
very  valuable  for  building  purposes,  and 
that  (with  reference  to  such  purposes)  the 
lot  (.ad  greatly  deteriorated  in  value  by 
reason  of  the  acts  of  delendant.  In  his 
opposing  affidavit  defendant  diii  not  deny 
the  first  at  these  alletred  facts  at  all,  and 
did  not  expressly  deny  the  last.  The 
chancellor  said  :  "  It  Is  quite  true  that  this 
court  refuses  to  restrict  a  tenant  in  com- 
mon from  the  leg'timate  enjo.vment  ot 
the  estate,  because  an  undivided  occnpa- 
tlon  is  ot  the  very  essence  ot  that  sort  ot 
title,  (Co.  Lltt.  180,)  and  to  interfere  with 
the  legitimate  exercise  ot  that  right  would 
be  to  deny  an  essential  quality  ot  the  ti- 
tle." The  court  held  that  the  legitimate 
enjoyment  ot  a  building  lot,  "within  the 
limits  of  the  town  ot  Belville, "  was  to 
build  upon  it,  or  improve  or  occupy  it  as 
town  property  is  nsaally  Improved  and 
occupied;  and  that  to  dig  holes  in  it,  or 
degrade  it  below  the  surrounding  level, 
was  not  such  legitimate  enjoyment.  To 
repeat  the  language  ot  Roane,  J.,  (Find- 
lay  V.  Smith,  supra:)  "The  law  on  this 
subject  must  be  applied  with  reasonable 
regard  to  circumstances."  It  it  had  ap- 
peared in  Dougali  v.  Foster  that  the  com- 
mon property  was  valuable  only  as  a 
brick-.vard,  and  was  acquired  by  the  co- 
tenants  for  tliat  purpose,  the  case  would 
have  approximated  more  closely  to  the 
one  at  bar.  By  the  laws  of  the  United 
States  the  mining  lands  are  disposed  of 
under  laws  dlfiering  from  those  through 
which  agricultural  lands  maybe  acquired. 
As  a  condition  to  their  acquisition  by  in- 
dividuals, it  is  requisite  that  the  locators 
shall  have  done  mining  work  ot  a  certoln 
value.  They  are  dispowed  of  and  acquired 
/or  the  purpose  of  mining,  and  the  appli- 
cation ot  them  to  that  purpose  by  one 
tenant  In  common  is  not  waste  of  which 
the  others  can  complain.  Hawley  v. 
Clowes,  2  Johns.  Ch.  122,  was  a  bill  for 
partition,  and  for  cutting  down  and  car- 
rying away  timber,  not  wanted  for  the 
necesHary  use  of  the  farm.  The  injunction 
was  granted,  in  view  of  the  special  charac- 
ter ot  tlie  case,  and  the  Insolvency  ot  de- 
fendant, and  on  the  ground  that  the  ex- 
cessive cutting  of  timber  was  destructive. 
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"ond  not  within  the  usual  and  legitimate 
exercise  of  eujoyment. "  Chancellor  Kent 
added:  "The  remedy  is  peculiarly  appro- 
priate and  proper  pending  a  partition  ol 
the  Very  land,"  In  Hole  v. Thomas,?  VeB. 
589,  Lord  Eldon,  alter  saying,  "  I  never 
knew  of  an  Instance  of  an  application  to 
stay  waste  by  one  tenant  in  common 
against  another,  une  tenant  in  common 
having  the  right  to  enjoy  as  he  pleases," 
granted  an  Injanction  against  cutting 
"saplings  or  any  tiraher  trees  or  under- 
wood at  unseasonable  times,"  that  being 
destructive.  Aa  was  said  by  Estkn,  V. 
C.  in  Dougall  v.  Foster,  it  was  malicious 
waste.  Twort  v  Twort,  16  Ves.  128,  was 
a  case  where  one  tenant  in  common  was 
an  "occupying  tenant"  to  another.  lu 
Baker  v.  Whiting  the  tenant  in  common 
was  the  agent  ol  his  co-tenants,  and  the 
case  does  not  assist  the  present  investiga- 
tion. 8  Sum.  486.  It  is  said  by  Eden  (2 
Waterman's  Eden,  InJ.,  3d  Ed.,  210)  the  In- 
stances In  which  injuuctions  have  beeu 
granted  between  tenants  in  common 
against  committing  waste  are  few.  The 
application  has  al  ways  been  refused,  un- 
less attended  with  peculiar  circumstances. 
In  ^mailman  v.  Onions.  S  Brown  Ch. 
621,  an  Injunction  was  granted  against 
the  cutting  of  timber,  on  the  ground  that 
the  parties  were  only  equitable  tenants  in 
common,  the  legal  title  being  in  a  trus- 
tee; that,  therefore,  the  person  who  was 
committing  the  waste  had  no  title  to  the 
possession,  and  cutting  the  timber  was  a 
trespass  upon  the  trustee;  alHo  that  the 
trespasser  was  insolvent.  And  in  Good- 
■wyn  V.  Spray,  2Dlck.  667,  the  lord  chancel- 
lor denied  an  injunction  prayed  for  by  one 
tenant  against  his  co-tenant  cutting 
timber,  saying  the  only  remedy  the  plain- 
tiff had  was  to  get  a  partition.  In  thq 
absence  of  allegations,  proofs,  or  findings 
ol  willful  injury,  or  ol  unnecessary  Injury 
or  destruction  caused  by  the  negligence 
or  nnskillfullness  of  defendant,  the  plain- 
tiffs were  not  entitled  to  an  injunction. 

3.  Is  this  an  action  for  an  accounting? 
It  Is  established  in  this  state  that,  In  ordi- 
nary cases,  an  action  at  law  cannot  be 
maintained  by  a  tenautln  common  against 
a  co-tenant  in  sole  possession  of  the  prem- 
ises, to  recover  a  share  of  the  profits  de- 
rived from  the  state  by  means  of  the  labor 
and  money  expended  by  the  party  in  occu- 
pation. The  occupation  by  one  tenant,  so 
long  us  he  does  not  exclude  his  co-tenant. 
Is  but  the  exeri'ise  ol  a  legal  right.  The 
money  he  invests  at  his  own  risk.  If  his 
transactions  result  In  aloss  be  cannot  call 
upon  his  co-tenant  for  contribution,  and 
if  they  result  in  a  proQt  his  co-tenant  Is 
not  entitled  to  share  in  such  profit.  Pico 
T.Columb€t,12Cal.414.  Thedemand  of  the 
plaintiffs  is  not  for  a  sum  due  by  way  of 
rent  from  defendant  as  the  tenant  of  their 
Interest,  nor  is  it  for  a  proportionable 
share  of  an  amount  received  by  defendant 
tor  the  nse  and  occupation  of  the  premises 
by  third  persons, noris  an  account  sought 
as  an  incident  to  a  claim  for  partition.  It 
is  not  for  their  part  of  moneys  received 
by  defendant  which  belong  to  all  the  ten- 
ants in  common,  nor  is  it  based  upon  an 
allegation  of  any  of  the  exceptional  facts 
mentioned  In  Pico  v.Columbeti  12  Cal.414; 


in  Ooodenow  v.  Ewer,  16  Cal.  461 ;  and  la 
Abel  v.  bove,  17  Cal.  233.  See,  also,  How- 
ard V.  Throckmorton,  59  Cal.  89. 

Nor  is  the  present  an  action  brought  to 
recover  a  portion  of  the  profits  acquired 
by  the  expenditure  of  defendant's  money, 
treating  It  as  the  agent  of  plaintiffs  in  de- 
veloping the  common  property.  There  is 
no  pretense  of  an  averment  of  any  actual 
contract  between  plaintiffs  and  defendant 
whereby  the  latter  was  authorized  to  act 
for  the  former.  Ou  the  contrary,  it  Is  ex- 
pressly alleged  in  the  complaint  that  the 
acts  of  defendant  were  against  the  will  of 
plaintiffs,  and  without  their  consent. 
Again,  the  tenant  in  occupation  is  not 
made  the  bailiff  of  plaintiffs,  in  the  absence 
of  a  contract  of  agency,  by  any  statute  of 
this  state.  The  statute  of  Anne  (4,  5,  16) 
has  never  been  adopted  here,  and.  If  It  had 
been  adopted,  that  statute  would  seem 
onlj'  to  hare  applied  to  cases  where  one 
tenant  in  common  had  received  from  a 
third  person  money,  or  other  thing  of 
value,  to  which  both  tenants  were  entitled 
by  reason  of  thelrco-tenancy,  and  retained 
more  than  his  just  share  according  to  the 
proportion  of  his  interest.  Pico  v.Colum- 
bet,  supra;  Henderson  r.  Bason,  9  Eng. 
Law  &  Eq.  3.S7.  If  the  appropriation  by 
defendant  of  the  net  proceeds  of  its  enter- 
prise be  considered  as  merely  the  legiti- 
mate perception  of  the  profits,  the  action 
cannot  be  maintained  as  an  action  for  an 
account.  Izard  v.  Bodlne,  11  N  J.  Eq.403, 
cited  by  counsel  for  appellants,  does  not 
sustain  their  view.  There  the  bill  was  for 
partition  and  account.  The  supreme 
court  of  New  Jersey  held :  (1)  If  one  ten- 
ant in  common  oust  bis  co-tenant,  the  lat- 
ter must  first  establish  his  right  at  law, 
and  thus  recover  the  mesne  profits,  "for 
one  tenant  is  bound  to  account  to  an- 
other only  as  his  bailiff  appointed  by  con- 
tract, express  or  implied."  (2)  Where 
one  tenant  in  common  "actually  receives" 
the  rents,  issues,  and  profits,  tlien  he  may 
be  compelled  to  account  for  such  profits 
actually  received,  (from  third  persons;) 
but  this  by  statute,  both  in  England  and 
this  state,  and  not  by  the  common  law. 
4  Anne,  c.  16;  New  Jersey  Act  of  1794;  Bar- 
gent  V.  Parsons,  12  Mass.  149.  (3)  Where 
one  tenant  actually  occupies  the  whole 
estate,  without  claim  on  the  part  of  his 
co-tenants  to  be  admitted  into  possession, 
he  is  under  no  obligations  to  account, "for 
he  has  a  right  to  such  occupancy."  Cit- 
ing Co.  Litt.  2006;  Sargent  v.  Parsons,  12 
Mass.  149;  Meredith  v.  Andres,  7  Ired.  5; 
Colburn  v.  Mason,  25  Me.  434. 

Appellants  also  refer  to  Nelson's  HeirsT. 
aay's  Heirs,  7  J.  J.  Marsh.  139.  But  In  that 
case  the  court,  after  saying  that  a  statute 
of  Virginia  which,  like  the  English  statute, 
authorized  "actions  of  account  in  favor 
of  one  joint  tenant  or  tenant  in  com- 
mon against  another,  as  his  bailiff,  tor 
receiving  more  than  his  just  share, "  was 
in  force  in  Kentucky,  held  that  the  statute 
did  not  apply  when  the  estate,  at  therom- 
mencement  of  the  tenancy  in  common, 
yielded  no  rent  or  profits,  and  one  of  the 
tenants  entered,  and  by  improving  the  es- 
tate rendered  it  productive;  the  other  co- 
tenant  having  expended  neither  money 
nor  labor.    In  Sbiels  v.  Stark.  14  Qa.  436, 
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tbeconrt  adjudged  that,  nuder  theetat- 
Qte  ot  Anne  In  force  in  Georgia,  a  tenant 
in  exciuBive  occnpation  was  liable  to  bia 
co-tenant  (or  a  proportionate  share  ot  tbe 
value  of  tbe  uae  and  occupation;  admit- 
ting that  it  had  been  held  in  Massaehu- 
setta  (Sargent  v.  Parsona,  12  Maaa.  149) 
that,  under  the  statute  of  Anne,  It  ia neces- 
sary to  charge  the  defendant  with  having 
received  rents  and  profits  "  otherwise  than 
by  his  occupancy. "  We  do  not  find  the 
language  attributed  to  Dane  by  the  learn- 
ed court  of  Georgia  (1  Dane,  Abr,  p.  170,  c. 
8,art.3)  in  oureditlon  of  the  work  referred 
to.  Shiela  v.  Stark  was  a  bill  in  equity  for 
a  partition  and  an  account. 

If  it  be  conceded  that  the  peculiar  nature 
ot  raining  property  of  Itself  constitutea 
Buch  a  equity  as  that  the  tenants,  who 
could  at  any  time  have  entered  into  the 
Joint  possession,  but  who  have  never  ex- 
pended labor  or  money  upon  the  common 
property,  or  become  liable  for  any  portion 
of  tbe  lose  which  might  have  followed  up- 
on the  enterprise  of  their  co-tenant,  ought 
to  be  entitled  to  demand  an  accounting 
from  the  latter,  and  to  recover  a  portion 
ot  tbe  net  profit  gained  exclusively  by  its 
efforts  and  capital,  the  present  is  not  an 
action  tor  such  an  accounting.  The  de- 
fendant is  charged  with  having  irrepara- 
bly injured  the  premises  by  taking  there- 
from cinnabar  of  the  value  ot  f  10U,()00,  and 
cutting  thereon  growing  treea  of  the  value 
of  ¥6,00U.  The  plaintiffa  aver  they  have 
been  damaged  in  the  aum  of  ¥105,OU0,  and 

gray,  among  other  things,  that  they  may 
ave  a  Judgment  for  three  times  that  sum. 
It  is  alleged  that  defendant  has  converted 
the  cinnabar,  and  the  proceeds  of  sales  of 
it,  and  the  trees,  and  baa  refused  to  de- 
liver to  tbe  plaintiffs  any  part  of  the  cin- 
nabar taken  from  said  ground,  or  tbe 
quicksilver  so  produced  therefrom,  or  to 
pay  over  to  them  any  portion  of  the  pro- 
ceeds of  said  sales,  and  denies  to  the  plain- 
tiffs, and  each  of  them,  any  share  or  Inter- 
est In  the  same. "  But  neither  this  nor  any 
otner  averment  found  in  the  complaint 
makes  the  action  one  for  an  account,  legal 
or  equitable.  The  averments  In  the  com- 
plaint, except  in  so  far  as  they  consti- 
tute a  declaration  in  ejectment,  (and,  ns  we 
have  seen,  the  court  below  found  that  de- 
fendant had  never  disHeised  or  ousted  tbe 
plaintiffs,)  are  of  facts  alleged  by  plain- 
tiffs to  establish  waste  committed  by  de- 
fendant upon  the  common  property,  for 
which  treble  damages  are  aaked. 

Nevertheless,  since  the  property  is  de- 
scribed in  tbe  complaint,  and  tne  exrluaive 
occupation  and  working  of  the  mine  by 
defendant  averred  therein,  and  inasmuch 
as  the  court  below  did  in  fact  take  <tn  ac- 
count, we  have  looked  into  the  findings 
and  evidence  with  respect  thereto.  We 
have  said  that  the  net  proceeds  from  the 
working  of  the  mine  were  rather  in  tbe 
nature  ot  profits  from  tlie  use  than  the  re- 
sult of  tbe  destruction  ot  the  inheritance. 
But  It  may  be  conceded,  for  the  purposes 
of  this  decision,  that  the  relation  of  the 
tenants  In  common, under  the  circumstan- 
ces disclosed,  ia  aulgenerlN,  and  their  rights 
peculiar;  that  while  the  extraction  of 
ore  from  the  mine  by  one  tenant,  who  doea 
not  exclude  his  co-tenants,  is  not  waste. 


and  the  neglect  of  the  latter  to  enter 
should  be  held  an  aasent  on  their  part  to 
the  exclusive  occupation  by  the  former, 
yet,  because  the  effect  of  the  exclusive 
working  by  one  may  be  to  exhanat  tbe 
mineral,  and  the  uncertainty  of  the  pro- 
apective  value  of  the  property  may  render 
It  Impoaaible  to  make  a  just  partition  of 
It,  a  court  ot  equity  should  order  an  ac- 
counting; holding  that,  while  it  must 
have  been  contemplated  by  the  parties 
that  the  tenant  in  occupation  should  not 
be  held  for  waste,  or  prohibited  from  pro- 
ceeding with  his  work  by  the  co-tenants 
who  do  not  seek  to  enter,  yet  it  must  also 
have  been  contemplated  that  the  tenant 
Inoccupation  should  not  appropriate  to 
himaelf  the  entire  profits.  It  this  be  so, 
however,  theco-tenanta,  notin  actual  occu- 
pation, applying  for  such  account,  ahonid 
at  leaat  be  required  to  do  equity, — to  al- 
low to  the  defendant  all  sums  actually 
expended  for  the  protection  of  the  com- 
mon property.  The  court  below  found 
"  that  defendant  has  taken  from  said  mine, 
since  the  isth  day  of  March,  1876,  a  great 
number  of  tona  of  ore,  and  haataKen  there- 
from a  large  sum  of  money,  and  that  all 
thereof  has  been  expended  in  the  proper, 
economical,  and  necessary  development 
and  working  ot  said  mine  for  said  ore,  and 
in  the  proper,  economical,  and  necessary 
reduction  of  the  said  ores,  and  in  proper- 
ly, economically,  and  necessarily  defend- 
ing at  law  the  common  title  to  said  prop- 
erty, and  in  proper  payment  for  an  out- 
standing title  thereto."  The  parties  here 
are  not  mlnin!<  partners,  between  whom 
an  accounting  is  sought.  If  they  can  prop- 
erly be  termed  partners  "In  the  profits," 
(aee  the  dictum  in  Abel  v.  Love,  supra,) 
they  have  not,  by  the  averments  of  their 
complaint,  declared  themselves  partners 
In  any  broader  sense.  By  filing  their  com- 
plaint they  did  not  make  ihemselveH  lltk- 
ble  to  the  defendant,  or  to  creditors  of  de- 
fendant. In  case  the  account  of  defendant's 
transactions  should  show  such  trhiiHae- 
tlons  had  resulted  in  a  loss.  They  did  not 
make  the  defendant  their  agent  as  to 
debts  by  it  created  beyond  the  proceeds 
from  its  mining,  nor  did  tbey  subject  their 
interest  in  the  mine  to  any  debts  of  its  cre- 
ation. In  their  complaint  they  impliedly. 
It  not  expreaaly,  disavow  any  such  pur- 
pose. If  the  plaintiffs  here  are  entitled  to 
an  account,  their  claim  to  it  is  based  upon 
special  eijulties;  their  appeal  to  tho  ronrt 
of  equity  is  on  the  ground  that  defendant 
ought,  under  the  peculiar  ci re ua> stances, 
to  pay  them  a  share  of  the  profits.  It  would 
seem  plain  that  an  equity  Is  in  turn  im- 
posed upon  them  to  allow  a  rebate  for  ex- 
penditures necessarily  Incurred  in  protect- 
ing the  common  possesaion  and  in  buying 
in  an  ontataiidlngtitle paramount  to  that 
of  tne  co-tenants,  or  such  aa  a  prudent  man 
would  deem  it  proper  to  purchase  to  avoid 
expensive  and  dangerous  litigation. 

4.  Conceding,  for  the  sake  ot  the  argu- 
ment, such  an  action  might  have  been 
maintained,  the  present  is  not  an  action 
to  recover  rent  of  defendant  as  successor 
to  the  tenants  previously  in  occupation. 
Judgment  and  order  aCBrmed. 

Boss  and  McKeb,  JJ.,  concurred 
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Ebmeualda  County  v.  State.  (No.  1,343.) 
{Supreme  Court  of  Nevaaa.    Oct.  28, 1891. ) 

Cj<.iUIS  AGAINST  Ck)DIiTIIt8  —  FrBSENTATIOM — Rb- 
IMBUKSEMENT  BI   STATE. 

The  legislature  of  Nevada  made  an  appro- 
priation to  reimburse  the  counties  for  the  ex- 
penses of  a  special  election  to  vote  on  constitu- 
tional amendments.  A  portion  of  the  fund  was 
paid  to  the  county  of  Esmeralda,  and  it  after- 
trards  sued  the  state  to  recover  a  further  sum  to 
meet  other  allejied  expenses.     Qen.  St.  Nev.  H 

1950,  1951,  provide  that  no  demand  against  a 
county,  requiring  action  by  the  board  of  county 
commissioners,  shall  be  paid  until  submitted  to 
the  county  auditor,  and  section  19C4  provides  that 
no  suit  can  be  maintained  upon  a  demand  against 
the  county  unless  such  demand  is  first  submitted 
to  such  board  and  the  auditor.  The  county  nad 
not  paid  the  claims  for  which  it  sought  to  recover, 
nor  bad  they  been  submitted  to  the  auditor  for 
allowance.  Held,  that  the  county  could  not  re- 
cover. 

Appeal  from  district  coort,  OrniBby 
county ;  Richard  Rising,  Judge. 

Action  by  the  county  of  Esmeralda 
against  the  state  of  Nevada  to  recover 
for  expenses  hicarred  In  holding'  n  special 
election.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Reversed. 

Trenmore  Coffin  and  J.  D.  Tomyson, 
Atty.  Oen.,  for  the  State.  P.  M.  Bowler, 
Jr.,  Diet.  Atty.,  for  respondent. 

BELKN.VP,  0.  J.  The  legislature  appro- 
priated the  sum  of  f  19.687.15  "for  the  pur- 
pose of  payinK  the  expenses  of  the  various 
counties"  in  holdins:  the  special  election 
t)f  FoVirunry  11,  18S9,  at  which  certain  pro- 
posed amendments  to  the  constitution  of 
the  state  were  submitted.  St.  1S8S),  pp. 
21,94.  The  counties  were  primarily  liable 
lor  these  expenses,  but  the  leRialature,  for 
the  purpose  of  reimbursing  them,  appro- 
priated, in  the  first  instance,  the  sum  of 
f15,000.  This  approprio tiou  was  made 
l>efore  the  election  was  held.  After  the 
election,  it  was  found  that  the  sum  of 
fl5,00U  was  insufflcient,  and  the  further 
snm  of  $4,687.15  was  appropriated.  From 
the  fund  created  by  these  appropriations 
the  plaintiff  was  allowed  by  the  board  of 
examiners  and  received  the  sum  of  $1,351.- 
15,  and  has  brought  this  action  to  recover 
the  further  sum  of  $592.40,  which  amount 
was  disallowed  by  the  board. 

We  deem  It  unnecessary  to  consider 
whether  the  several  claims  constituting 
the  demand  were  allowed  forthe  amounts 
fixed  by  the  statutes  regulating  compen- 
sation for  public  services.  The  record  af- 
firmatively shows  that  the  claims  were 
not  submitted  to  the  auditor  of  the  coun- 
ty for  allowance.  The  failure  to  so  submit 
them  Is,  by  the  terms  of  the  statutes  re- 
lating to  the  allowance  of  claims  against 
counties,  an  insuperal)le  obstacle  to  re- 
covery in  this  action.  These  statutes  pro- 
vide that  no  demand  against  a  county  re- 
quiring action  by  the  board  of  county 
commissioners  shall  be  paid  until  submit- 
ted to  the  county  auditor,  (sections  1950, 

1951,  Gen.  St.,)  and  that  no  suit  maybe 
maintained  against  a  county  upon  a 
claim  unless  such  claim  shall  have  been 
presented  to  the  board  of  county  commis- 
sioners and  county  auditor  for  allowance, 
(section  1964.)  Thus  it  Hppears  that  the 
steps  required  by  the  statutes  to  be  taken 


is  the  allowance  of  claims  were  not  pur- 
sued. The  claims  were  not  submitted  to 
the  auditor,  and  were  not,  therefore,  liq- 
uidated claims.  Not  having  been  so  put>- 
mitted,  their  payment  by  the  county  wan, 
by  the  express  terms  of  the  statute,  for- 
bidden, and  no  suit  against  the  county 
could  be  maintained  upon  them.  Upon 
these  facts  the  county  was  not  liable  f<»r 
their  payment,  and,  it  may  bo  added, 
has  not  paid  them.  The  statute  unner 
which  the  claims  are  sought  to  he  made 
B  charge  against  the  state  was,  as  before 
said,  adopted  for  the  purpose  of  reimburs- 
ing the  counties  their  expenses  at  the 
special  election.  But  since  the  county  has 
neitherpaldtheseclalms,  nor  allowed  them 
so  as  to  make  them  a  legal  charge  against 
it,  it  Is  clear  that  no  expense  has  been 
incurred  by  the  county  concerning  them, 
and  it  cannot,  therefore,  recover.  Judg- 
ment reversed,  and  cause  remanded. 


Pacific  Cable  Co.nst.  Co.  v.  McNatt. 

iSvpreme  Court  of  Washington.  March  12,  iggi.) 

Actio:?  fob  Matekial  Sold  —  Joint  Liabiutx — 
KviiiKNXE— Estoppel. 

1.  In  an  action  againsc  two  construction  com- 
panies to  recover  for  material  furnished  by  plain- 
tiff at  the  request  of  J.  and  T. ,  it  appeared  that 
J.  was  superintendent  of  each  company,  and  T. 
was  manager  of  each  company.  The  statement 
on  appeal  showed  that  plaintiff  made  a  contract 
with  J.  and  T.  to  tumish  them  the  material;  that 
plaintifi  testified  that  he  "supposed"  he  was  fur- 
nishing it  to  P.,  one  of  the  construction  compa- 
nies; that  at  various  interviews  between  "plain- 
tiff and  defendants  "there  were  disputes  as  to  the 
amount  due,  bat  no  distinct  denial  of  liability  on 
the  part  of  either  of  the  defendants,  but  a  pay- 
ment was  made  on  account,  and  a  receipt  taken 
in  the  name  of  both  defendant  companies.  Held 
that,  it  not  appearing  by  what  persons  defendants 
were  represented  at  such  interviews,  nor  that 
such  persons  had  power  to  bind  the  companies 
to  a  Joint  liability,  and  plaintiff  having  testified 
that  he  did  not  understand  that  they  were  jointly 
liable,  there  was  no  evidence  of  an  original  joint 
contract. 

2.  The  fact  that  defendants  failed  to  deny 
joint  liability  at  said  interviews,  and  took  a  Joint 
receipt,  does  not  estop  them  to  deny  such  liabil- 
ity, where  it  does  not  appear  that  there  was  any 
attempt  then,  or  at  any  time  previous,  to  charge 
them  jointly. 

8.  Where,  under  such  circumstances.  It  ap- 
pears that  P.,  one  of  the  defendants,  received 
none  of  the  material,  and  derived  no  benefit  there- 
from, there  is  no  evidence  to  render  P.  individ- 
ually liable  therefor. 
DuNBAB,  J.,  dissenting. 

Appeal  from  superior  court,  King  coun- 
ty; T.  J.  Ht'MEB,  Judge. 

Action  by  M.  McNatt  against  the  Pacific 
Cable  Construction  Company  and  the 
Seattle  Construction  Company  to  recover 
for  certain  piles  and  cordwood.  Judg- 
ment for  plaintiff.  Defendant  Pacific Cul)le 
Construction  Company  appeals.   Be  versecl. 

Metcnire,  Turner  <ft  BurleiKh,  for  appel- 
lant.   Dyer  &  Craven,  for  respondent. 

Scott,  J.  This  action  was  brought  by 
the  appellee  against  the  appellant  and  the 
Seattle  Construction  Company  to  recover 
pay  lor  certain  piles  and  certain  cord- 
wood  furnished  by  one  Nickum  at  the  re- 
quest of  one  Jackson  and  one  Thompson. 
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Jackson  was  then  superintendent  of  each 
of  the  defendant  corporations,  and  also  of 
another  corporation  known  as  the  "Lake 
WaBbinKtoD  Steam  Navigation  Compa- 
ny," and  Thompson  was  president  oi  ap- 
pellant, and  vice-president  of  the  other  de- 
fendant, and  manager  nf  both  companies. 
The  plaintiff  recovered  a  verdict  and  judg- 
ment,  which  appellant  claims  there  was 
no  evidence  to  sustain  as  against  it.  The 
evidence  was  not  sent  up,  but  in  its  stead 
a  statement  of  what  the  prool  tended  to 
show,  from  which  It  appears  that  Jack- 
son was  in  the  habit  of  making  contracts 
and  purchases  for  each  of  the  three  com- 
panies uaraed,  without  Indicating  which 
one  he  acted  for  in  any  particular  trans- 
action, and  that  he  allotted  the  expense 
to  the  proper  company  when  it  was  pre- 
sented. Nlckum  knew  of  the  relations  of 
Jackson  to  tbe  defendant  companies.  It 
Is  very  uncertain  what  the  understanding 
of  the  parties  at  the  time  was.  The  fli-st 
clause  of  the  statement  Is  that  "In  the 
month  of  September,  1888,  one  J.  W.  Nlck- 
um made  a  contract  with  Andrew  Jack- 
son and  J.  M.  Thompson  to  furnish  them 
certain  cord-wood  and  certain  piling." 
This,  literally  construed,  would  indicate 
that  It  was  furnished  to  them  individually, 
and  not  In  any  representative  capacity, 
and  would  be  conclusive  as  against  the 
plaintiff  In  this  action.  Passing  over  it, 
however,  It  appears  that  Nlckum  testified 
he  understood  he  was  furnishing  the  chat- 
tels to  appellant,  but  it  does  not  appear 
that  this  supposition — (or  it  was  appar- 
ently nothing  more— was  based  upon  any 
action  or  conduct  ol  the  appellant  in  rela^ 
tlon  to  tbe  transaction.  Nlckum  assigned 
the  claim  to  McNatt,  the  plaintiff,  but  the 
form  of  assignment  is  not  shown,  nor  does 
It  appear  whether  he  therein  or  otherwise 
epeclMed  any  one  as  owing  the  amount 
or  chargeable  therewith.  McNatt  first 
sought  to  charge  the  SeattleConstruction 
Company,  and  so  made  out  hU  claim,  and 
placed  It  In  the  hands  of  attorneys  for  col- 
lection; but  he  was  advised  by  them  to 
sue  both  companies,  and  be  did  so.  It 
seems  this  course  was  pursued,  or  thought 
to  be  sanctioned, because,  as  stated,  "that 
at  various  interviews  between  Nlckum 
and  plaintiff  and  the  defendants,  subse- 
quent to  the  making  of  the  contract,  there 
were  disputes  as  to  the  amount  due  there- 
on, but  nu  distinct  denial  of  liability  on 
the  part  of  eitberof  the  defendants,  on  the 
ground  that  the  contract  had  not  been 
made  in  their  behalf.  There  was  also  ev- 
idence that  at  one  such  Interview  a  pay- 
ment was  made  on  account  of  said  con- 
tract, and  a  receipt  taken  In  the  name  of 
both  defendant  companies.  **  As  there  Is 
nothing  but  this  in  the  entire  statement 
that  could  be  claimed  as  even  colorahly 
tending  to  show  any  Joint  liability,  this, 
considered  with  the  other  circumstances, 
furnishes  no  proof  to  sustain  a  claim 
against  the  defendants  Jointly  for  the  bal- 
ance. As  to  how  the  defendants  were 
present  at  these  said  Interviews,  or  by 
whom  they  were  represented,  the  record  Is 
silent,  unless  it  was  by  Jackson  and 
Thompson,  the  only  parties  desiguated  as 
having  acted  for  them.  No  mention  is 
made  of  any  other  officers,  or  of  any  trus- 


tees or  other  agents.    H  the  defendanta 

were  represented  there  by  any  persons 
having  authority  to  bind  tbem  jointly, the 
matters  spoken  of  conld  only  operate  to 
bind  them  In  two  ways.  If  at  all:  First, 
that  the  failure  to  deny  such  a  liability, 
and  the  taking  of  a  Joint  receipt,  was  evi- 
dence of  an  original  joint  contract.  But 
this  cannot  be  claimed.  Nlckum,  under 
whom  the  plaintiff  claims,  did  not  so  un- 
derstand it,  as  he  testified ;  and  there  is  no 
claim  made  and  nothing  to  show  that 
Jackson  and  Thompson,  orelther  of  them, 
had  any  authority  to  bind  the  defendants 
Jointly.  Consequently  there  was  no  force 
therein  in  this  direction.  The  second  and 
only  other  ground  upon  which  It  could 
have  been  relevant  was  in  tbe  way  of  an 
estoppel ;  that  by  the  failure  to  deny,  and 
the  taking  of  a  Joint  receipt  for  the  sum 
paid,  tbe  defendants  led  tbe  plaintiff  to  be- 
lieve that  they  had  Jointly  contracted,  or 
were  jointly  liable,  and  that  they  thereby 
estopped  themselves  from  denying  a  joint 
liability  by  Inducing  the  plaintiff  to  act 
differently  than  he  otherwise  would  have 
done  In  the  premises.  Now,  can  it  be 
claimed  that  it  did  have  any  sucb  effect? 
Evidently  not,  for  McNatt  did  not  nnder- 
stand  that  they  were  Jointly  liable,  or 
that  they  thereby  assumed  any  joint  lia- 
bility, for  be  thereafter  only  sought  to 
hold  the  Seattle  Construction  Company. 
So,  whatever  was  there  done.  It  could  not 
have  operated  as  an  estoppel.  The  defend- 
ants were  not  called  upon  to  deny  a  Joint 
liability,  or  even  a  separate  liability,  un- 
less there  was  an  attempt  to  so  charge 
them ;  and  there  Is  nothing  to  show  that 
there  was  any  attempt  at  any  of  said 
meetings,  or  at  any  time  previously,  to 
charge  tbem  Jointly,  or  any  attempt  there 
to  charge  the  appellant  separately,  for 
that  matter.  The  mere  taking  of  a  joint 
receipt,  under  the  circumstances  shown 
from  the  plaintiff's  own  case,  amounted 
to  nothing  in  support  of  the  plaintiff's 
action. 

It  is  fair  to  assume  from  the  record, 
however,  that  the  defendants  were  repre- 
sented at  these  meetings  by  Jackson  and 
Thompson,  the  only  parties  mentioned  as 
having  acted  for  them,  or  either  of  them, 
in  the  premises ;  and  they  could  not  bind 
the  defendants  Jointly  by  any  silence  or 
admlisslon  or  ratification  of  their  own 
prevltjus  acts,  If  they  had  no  authority  to 
make  a  joint  contract.  The  only  claim  is 
that  Jackson  had  authority  to  bind  the 
companies  severally  for  the  amount  of 
purchases  made  by  bira  for  each,  respect- 
ively, in  consequence  of  his  habit  of  so 
buying  and  his  recognized  course  of  deal- 
ing. It  appears  by  the  statement  that  the 
piles  furnished  were  used  by  the  Lake 
Washington  Steam  Navigation  Company, 
and  the  cord-wood  was  used  by  the  Seat- 
tle Construction  Company;  that  no  part 
of  either  was  received  or  used  by  appel- 
lant; and  that  It  derived  no  benefit  from 
sold  purchases.  It  does  not  even  appear 
that  appellant  was  in  any  wise  severally 
liable,  for,  under  the  plaintiff's  own  show- 
ing as  to  the  authority  of  Jackson,  the 
contract  was  unauthorized,  if  It  purport- 
ed or  attempted  to  charge  appellant  for 
property  that  was  in  no  wise  furnished  to 
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It;  and  It  does  not  appear  that  Thomp- 
son had  any  autbority  In  the  premlBee, 
and  under  no  theory,  npon  the  facta 
shown,  could  the  defendants  be  held 
Jointly  liable  fur  the  whole  amount.  It 
is  not  claimed  that  Jackson  did  allot 
the  expenue  of  these  purchases  to  either 
or  both  of  said  defendants,  and  his  habit 
of  allotting  expenses  generally  would  cat 
no  figure  if  he  did  not  in  fact  allot  this 
particular  expense.  Most  likely  the  first 
clause  of  the  statement  was  conect,  that 
the  chattels  were  really  furnished  upon 
the  personal  responsibility  of  Jackson 
and  Thompson.  Appellant's  point  that 
there  was  no  evidence  to  sustain  a  recov- 
ery as  against  it.  or  as  against  it  and  the 
other  defendant  Jointly,  was  well  taken, 
and  should  have  been  sustained.  Of 
course,  appellant's  individual  liability, 
even  if  it  was  so  liable,  would  not  avail 
the  plaintiff  In  the  present  action.  Judg- 
ment reversed. 

Anders,  C.  J.,and  Hott  and  Stilbs,  JJ., 
concur. 

Dunbar,  J.  I  dissent.  In  my  opinion 
the  Judgment  in  this  case  cannot  be  dis- 
turbed without  usurping  the-  province  of 
the  Jury.  The  Jury  heard  the  testimony 
and  saw  the  witnesses  face  to  face;  and 
the  statement  (if  facts  shows  that  there 
was  sufficient  testimony,  if  the  Jury  Ite- 
lieved  it,  to  warrant  the  verdict.  It  may 
be  UDcertain  what  the  understanding  of 
the  parties  to  the  contract  was;  but 
where  there  is  an  uncertainty  as  to  any 
tact,  concerning  which  evidence  is  intro- 
duced, that  is  a  question  for  the  Jury  and 
not  the  court.  Nickum  testified  that  his 
understanding  was  that  he  was  furnishing 
the  material  sold,  to  the  Pacific  Cable 
Construction  Company,  and  the  Jury 
donbtless  concluded  that  the  testimony 
Justified  his  understanding.  The  testimo- 
ny shows  that  at  various  interviews  be- 
tween Nickum  and  plaintiff  and  defend- 
ants, In  relation  to  the  payment  of  this 
claim,  subsequent  to  the  making  of  the 
contract,  there  were  disputes  as  to  the 
amount  doe  thereon;  but  that  neither  of 
the  defendants  distinctly  denied  their  lia- 
bility, and  that  at  one  surb  interview  a 
paymeit  was  made  on  account  of  said 
contract,  and  a  receipt  taken  in  the  name 
of  both  defendant  companies.  From  this 
the  Jury  could  fairly  infer  a  Joint  liability. 
It  Is  urged  that  the  record  Is  silent  as  to 
how  the  defendants  were  present  at  these 
said  interviewh,  or  by  whom  they  were 
represented.  The  statement  of  facts  as 
certified  by  the  Judge  simply  shows  that 
those  interviews  were  between  Nickum 
and  plaintiff  and  defendants.  The  state- 
ment is  plain,  and  must  be  construed 
against  a  defendant  corporation  the  same 
as  against  a  defendant  individual.  To 
give  any  force  to  the  finding  at  all,  it  must 
be  presumed  that  the  defendant  was  there- 
by its  accredited  agents ;  olhPrwUo  It  was 
not  there  at  all,  and  there  is  no  sense  to 
the  finding. 

Appellants  cannot  object  to  thejudgment 
being  Jointly  against  them  and  the  Seattle 
Construction  Company,  and  urge  the  fact 
that  Nick  urn's  testimony  wotijd  tend  to 
relieve  the  Seattle  Constructiop  Company 


of  any  liability.  It  Is  time  to  review  that 
question  when  the  Seattle  Construction 
Company  asks  to  be  reZizved  from  tiM 
Judgment. 


n  Colo.  A.  $2) 
Wbbbbr  e$  ah  r.  Bribger. 
(Court  cf  Appeals  c(f  Colcrado.  Oct.  12,  1891.) 
Appeal  fboh  Ixpebiob  Codrt— Notice. 
Under  Act  Colo.  1885,  $  4,  (Mills'  Ann. 
Bt  Colo.  8  1088,)  providing  that  m  cases  of  ap- 
peal from  the  county  to  the  district  court  ap- 
pellant shall  serve  notice  of  appeal  within  five 
days  after  It  is  taken,  unless  it  is  taken  on  the 
same  day  the  judgment  is  rendered,  and  that,  if 
such  notice  is  not  served,  appellee  may,  at  bis 
option,  have  the  judgment  of  the  county  ooort 
affirmed  or  the  appeal  dismissed,  a  notice  of  ap- 
peal must  be  served,  though  on  the  same  day  the 
judgment  is  rendered  an  appeal  is  prayed  and 
allowed  on  condition  that  appellant  ille  an  ap- 
peal-bond within  10  days,  since  the  appeal  is  not 
taken  till  the  bond  is  filed. 

Appeal  from  district  court,  Pitkin  conn- 
ty;  Thomas  A.  Bccker,  Judge. 

George  Brleger  sued  Henry  Webber  and 
others,  and  recovered  Judgmentfor  f  1,029.- 
27.    Defendants  appeal.    Afflrmed. 

C.  R.  Bell  and  T.  M.  S.  Rbett,  for  appel- 
lants.   W.  W.  Coolejr,  tor  appellee. 

Rebd,  J.  This  action  was  commenced 
in  the  county  court  of  Pitkin  county,  and 
a  trial  had,  resulting  in  a  Judgment  in  fa- 
vor of  appellee  against  appellants  for  the 
sum  of  $1,029.27  on  the  12th  day  of  July, 
1889.  On  the  18th  day  of  July,  within  the 
10  days  allowed  by  law,  a  proper  bond 
for  appeal  to  the  district  court  was  ap- 
proved and  Hied  under  the  provisions  of 
section  2  of  the  act  of  1885,  in  regard  to  ap- 
peals from  county  courts  to  district  courts. 
Mills'  Ann.  St.  §  1086.  Section  4  of  the  act 
of  18S5  (Mills' Ann. St.  J  1088)18  as  follows: 
"If  the  appeal  be  not  taken  on  the  same 
day  on  which  the  Judgment  Is  rendered, 
the  appellant  shall  serve  the  appellee,  or 
his  attorney  of  record,  within  five  da.V8 
after  the  appeal  is  taken,  with  a  notice  in 
writing,  stating  that  an  appeal  has  been 
taken  from  the  Judgment  therein  specified, 
which  notice  shall  be  served  by  delivering 
a  copy  thereof  to  such  appsllee,  or  his  at- 
torney of  record.  If  the  appellant  fail  to 
give  notice  of  his  appeal  wben  such  notice 
is  required,  the  appellee  may,  at  any  time 
before  such  notice  Is  actually  served,  and 
after  the  time  when  It  bliould  have  been 
served,  have  the  Judgment  of  the  county 
court  aflSrmed  or  the  appeal  dismissed,  at 
his  option."  No  notice  of  appeal,  as  pro- 
vided in  this  section,  having  been  served, 
on  the  Sllst  day  of  August  counsel  for  ap- 
pellee filed  In  the  district  court  a  motion 
to  have  tde  Judgment  of  the  county  court 
affirmed,  and  on  the  5th  day  of  October, 
1SS9,  the  motion  was  sustained  by  the 
court,  and  the  Judgment  of  the  county 
court  afflrmed,  and  an  appeal  from  such 
Judgment  taken  to  the  supreme  court.  On 
the  28th  day  of  December,  after  the  appeal 
to  the  supreme  court  was  taken,  the  judge 
and  acting  clerk  of  the  county  court  filed 
a  further  and  additional  transcript  of  the 
record  in  that  court,  by  which  it  is  shown 
that  on  the  day  the  Judgment  was  ren- 
dered (Jnly  12th)  an  appeal  to  the  district 
court  was  prayed  and  allowed  upon  ap> 
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penanta  flllngr  a  bond  wltLInlOdays.  Tbla 
subsequent  transcript  in  no  way  aids  the 
case  u(  appellants.  The  bond  was  not 
filed  until  the  18th,  and  no  notice  o(  the 
appeal  waa  served  upon  the  appellee. 
Rtraat  v.  BJanchard,  14  Colo.  445,  24  Pnc. 
Kep.  561,  is  decisive  of  this  cane.  It  was 
there  held  that  no  appeal  was  taken  until 
the  approval  and  filing  ol  the  bon<l.  The 
appeal  iiol  having  been  effected  on  the  ilny 
Judgment  was  rendered,  notice  within  five 
days  after  the  appeal  was  perfected  "that 
an  appeal  lias  becu  taken  from  the  judg- 
ment "is  Indiiipensable.  Hunt  v.  Arkell, 
13  Colo.  .543,  22  Pac.  Rep.  826.  The  pray- 
ing for  and  allowance  of  the  appeal  upon 
the  day  ludginent  is  rendered,  where  time 
Is  given  to  file  the  bond,  dees  not  obviate 
the  necessity  of  notice.  The  Hppeal  may 
or  may  uol  be  effected.  The  statute  is  a 
harsh  one,  and  penal  in  Its  character,  but 
waa  probably  deemed  necensary  to  pre- 
vent delay  In  the  administration  of  Justice. 
By  it  the  court  had  no  discretion.  No  no- 
tice having  been  served  of  the  appeal.  It 
was  the  right  of  the  appellee  to  have  I'he 
judgment  of  the  county  court  aftirtued  or 
the  appeal  dismissed,  at  his  option.  The 
Judgment  of  the  district  court  is  affirmed. 


MiTCHRLL  ▼.  VOARR. 

(Court  ofAftpealt  of  Colorado.    Oct  12, 1891.) 

Appeal  from  district  court,  Arapahoe 
county;  Geohoe  VV.  Ali.en,  Judge. 

Action  by  ^Vlllter  8.  Voake  against  L. 
H.  Mitchell.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

WUUhws  a  BacbMl,  for  appellant. 
George  A.  Switb,  for  appellee. 

BtSSELL,  J.  This  action  waa  brought 
in  the  county  court  of  Arapahoe  county 
in  18S9.  After  trial  and  judgment  the  de- 
fendant endeavored  to  appeal  tothediS' 
trlct  court.  The  appeal  was  prayed  at 
the  time  the  judgmeut  was  rendered,  and 
allowed  on  condition  that  a  bond  be  filed 
in  a  specified  sura.  Nothing  elHe  was 
done  on  the  day  that  the  judgment  was 
entered.  Subsequently  the  bond  was  filed 
according  to  the  terms  of  the  order,  and 
every  step  essential  to  the  perfection  of 
the  appeal  taken,  save  that  no  notice  was 
served  on  the  other  side,  according  to  the 
proviBi'..'8  of  section  4  oftheact  of  1HS.^, re- 
lating to  appeals  from  the  county  court. 
When  the  case  was  brought  into  the  dis- 
trict court  the  appellee  moved  to  dismiss 
it  because  of  the  neglect  to  serve  this  no- 
tice according  to  the  statute.  Upon  this 
ground  the  appeal  was  dismissed,  Hud  the 
action  of  the  court  in  this  particular  la 
the  error  complained  of.  It  was  not  er- 
ror, and  the  judgment  must  be  affirmed. 
The  construction  of  the  act  of  1S85  has 
been  settled  by  several  adjudications  in 
the  supreme  conrt  of  the  state,  and  this 
construction  must  be  accepted  as  the  law 
governing  the  case.  Hunt  v.  Arkell,  13 
Colo.  543.  22  Pac.  Rep.  826 ;  Law  v.  Nelson, 
14  Colo.  409,  24  Puc.  Rep.  2.  The  decisions 
upon  this  question  were  rendered  subse- 
quent to  the  prosecution  of  the  present 
appeal,  and  there  is  nothing  to  be  done 
save  to  follow  the  law  as  declared.    These 


opinions  furnish  a  clear,  preclae,  and  defi- 
nite exposition  of  the  statute,  and  in  ac- 
cordance with  the  construction  which  they 
establish  it  must  be  held  that,  under  the 
facts  appearing  in  this  case,  the  service  of 
the  notice  was  a  condition  preceilent  to 
the  perfection  of  tlie  appeal.  The  judg- 
ment mubt  be  aflirmed. 


Irbland  v.  People. 

(Court  of  Appeals  of  Colorado.  Oct.  12, 1891.) 
ArPKAL  IS  Criminal  Casb— Review. 
Where,  in  a  corimiDal  case,  the  evidence 
fails  to  sustain  the  conriction,  and  the  attomey 
geuernl  flics  no  brief,  and  does  not  urgo  the  af- 
firmance of  the  Judgment,  it  will  be  reversed  on 
appeal. 

Error  to  district  court,  Weld  county; 
T.  M.  RoDiNBON,  Judge. 

W.  W.  Cooke,  for  plaintiff  in  error.  The 
Attorney  General,  for  the  People. 

BiCiiHOND,  P.  J.  The  platntiti  in  error, 
Ireland,  was,  by  the  grand  Jury  of  the 
eighth  judicial  district,  charged  by  indict- 
ment with  tlie  crime  of  grand  larceny. 
The  cause  came  on  for  trial,  and  resulted 
In  a  verdict  of  guilty.  Motiim  to  set  aside 
the  verdict  and  for  a  new  trial  waa  duly 
Interposed,  but  the  conrt  denied  the  mo- 
tion, and  gave  judgment  apon  the  ver- 
dict. Numerous  errors  are  aasigned,  bat 
we  deem  it  unnecessary  to  consider  any  of 
them  save  and  except  the  aecond,  whieii 
is  to  the  effect  that  the  verdict  of  the  jury 
ia  not  supported  by  the  evidence  in  this 
caae.  We  havecarefully  reviewed  all  of  the 
testimon.v,  and  reached  the  conclnalou 
that  the  verdict  was  unwarranted  by  the 
evidence,  and  that  the  court  erred  in  re- 
fusing to  set  aside  the  verdict  and  grant 
a  new  trial.  In  view  of  the  fact  that  the 
attorney  general,  who  represents  the  peo- 
ple in  this  case,  has  filed  in  thia  court  a 
statement  to  the  effect  that  he  will  file 
no  briefa  or  argument  in  the  cauae,  and 
doea  not  urge  an  affirmance  of  the  ]udi;- 
ment  rendered,  it  would  be  auperfiuoua  for 
ua  to  extend  the  opinion  by  reference  to 
the  teatimony  anbmltted  at  thetrial.  The 
judgment  niuat  be  reveraed,  and  the  cauae 
remanded. 


HoLYOEB  Building  &  Loan  Aaa'N  t. 

Lkwis. 

(Court  of  Appeals  of  Colorado.    Oct  13,  1891.) 

BOILDIKO  ASSOCIATIONS  —  BT-LaWS  —  ImPAIRIKO 

Vested  Riobts. 
Plaintiff  became  a  member  of  defendant 
building  association  at  a  time  when  a  by-law 
thereof  provided  that  "all  non-borrowing  stock- 
holders wishing  to  withdraw  shall  be  privileged 
so  to  do  upon  giving  notice  to  the  directors  of  his 
or  her  intention,  and  shall  be  entitled  to  receive 
the  amount  of  Installments  actually  paid  in,  with- 
out interest"  Held,  that  plaintlft's  right  of 
withdrawal  was  a  vested  right,  of  which  defend- 
ant could  not  deprive  him,  without  his  consent, 
by  a  subsequent  repeal  of  the  by-law. 

Error  to  district  court,  Phillips  county : 
8.  S.  Downer,  Judge. 

Action  by  Jerome  Lewla  against  the 
Holyoke  Building  &  Loan  Aasociation  for 
moneys  had  and  received.    Upon  a  Judg- 
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inent  In  favor  of  plaintiff,  defendant  as- 
Bigns  error. 

W.  T.  Roffers  and  Bennett  Jt  Dempster, 
for  plaintiff  In  error.  JR.  M.  Sheridan,  E. 
E.  Brannon,  and  Kelao  &  Schooler,  for  de- 
fendant in  error. 

Richmond,  P.J.  This  was  an  action  on  a 
money  demand,  and  was  ori)?inally  tried 
upon  an  agreed  state  of  facts  which,  in 
BDbstance,  are  that  Jerome  Lewis,  the  de- 
fendant In  error,  paid  Into  the  Holyoke 
BulldinK  &  Loan  Association,  plaintiff  in 
error,  the  sum  of  $75,  thereby  becoralng 
a  member  of  the  assuclatlon.  At  the 
time  of  payment  there  was  an  article  of 
the  by-laws  which  read  as  follows:  "All 
non-borrowing  stockholders  wishing  to 
-withdraw  shall  be  privileged  so  to  do, 
upon  giving  notice  to  the  directors  of  his 
or  her  Intention,  and  shall  be  entitled  to 
receive  the  amount  of  InBtallmeutH  actual- 
ly paid  in,  without  interest."  Defendant 
in  error  gave  the  notice,  the  association 
declined  to  return  the  money,  insisting 
that  since  the  payment  by  Lewis  the  di- 
rectors of  the  asBucIation  had  repealed  the 
article  of  the  by-laws  referred  to,  and 
therefore  defendant  in  error  was  not  en- 
titled to  withdraw  the  money  from  the 
association.  Judgment  was  rendered  in 
favor  of  defendant  in  error  for  the  amount 
of  bis  demand.  To  reverse  this  Judgment 
this  error  is  prosecuted. 

The  role  of  law  is  that  a  corporation 
has  not  the  right  to  repeal  a  by-law  so 
88  to  impair  rights  which  have  been  given 
and  become  vested  by  virtue  of  the  by- 
laws, although  the  power  to  alter,  amend, 
or  repeal  its  by-laws  is  granted  by  char- 
ter. End.  Build.  Arh'ds,  §  27K;  Insurance 
Co.  V.  Connor,  17  Pa.  St.  136;  Revere  v. 
Copper  Co.,  15  Pick.  861 ;  Ang.  &  A.  Corp. 
§  342.  When  that  by-law  was  adopted  It 
was  as  much  the  law  of  the  corporation 
as  If  its  provisions  bad  been  part  of  the 
charter.  But  it  is  insisted  that  the  corpo- 
ration could  niter,  amend,  add  to.  or  re- 
peal by-laws  before  made,  and  that  by 
virtue  of  this  authority  Lewis  is  preclud- 
ed or  estopped  from  asserting  his  right  un- 
der the  article  mentioned.  The  power  to 
make  by-laws  is  to  make  such  as  are  not 
Inconsistent  with  the  conKtitntlon  and  the 
law,  and  the  power  to  alter  has  the  same 
limit,  so  that  no  alteration  or  repeal 
could  be  made  which  would  infringe  a 
right  already  given  and  secured  by  con- 
tract with  the  corporation.  No  private 
corporation  can  repeal  a  by-law  so  as  to 
impair  rights  which  have  been  given  and 
become  vested  by  virtue  of  a  by-law  alter- 
wards  repealed.  All  by-laws  must  be  rea- 
sonable and  consistent  with  the  general 
principles  of  the  laws  of  the  land,  which 
are  to  be  detei-mlned  by  the  court  when  a 
case  Is  properly  before  them.  But  a  by- 
law that  will  disturb  a  vested  right  Is  not 
such.  Kent  v.  Mining  Co.,  78  N.  Y.  ]5». 
"By-laws  are  the  corporation's  charter, 
and  are  subject  to  the  constitution  and 
general  laws  of  the  state.  They  ttx  the 
right  of  stockholders,  and  areinthenat 
ure  of  a  fundamental  contract  in  form  be- 
tween the  corporators,  and  In  practical 
effect  between  the  association  and  its 
stockholders,— a  coutravt  which,  as  in  all 


other  cases,  neither  party  Is  at  liberty  to 
violate.  Any  attempt  on  the  part  of  the 
corporation,  by  by-laws  or  otherwise,  to 
deprive  a  member  of  a  right  secured  to 
him  by  the  corporate  articles,  is  in  excess 
of  its  authority."  Bergman  v.  Associa- 
tion, 29  Minn.  275, 13  N.  W.  Rep.  120.  The 
fact  that  Lewis  was  a  non-borrowing 
stockholder  is  not  denied.  That  he  gave 
the  notice  nnder  the  article  of  the  by-laws 
referred  to,  and  that  he  had  paid  in  the 
amount  of  money  which  he  sought  to  re- 
cover. Is  admitted.  His  right,  therefore, 
of  withdrawal,  was  a  vested  right,  which 
the  corporation,  without  his  assent, could 
not  deprive  him  of.  The  Judgment  of  the 
court  below  must  be  afdrmed. 


Hlnt  et  ah  v.  Colokado  Millino  &  Elk- 

VATOK  Co. 

(Cortrt  of  Appeals  oj  Colorado.   Oct.  13, 1891. ) 

PABTMBKsmp— Notice  op  Dissolctiox — Evidescb. 

1.  The  fact  that  notice  of  the  dissolution  of  a 
partnership,  addressed  to  a  company  with  which 
the  firm  previously  did  business,  was  mailed  to 
the  company  in  a  cltir  where  free  mail  delivery 
prevailed,  without  givinfj  on  tho  envelope  the 
street  and  number  of  the  company's  place  of  bus- 
iness, is  not  sufficient,  with  very  slight  additional 
proof,  to  warrant  the  oourt  in  holding  as  a  mat- 
ter of  law  that  the  necessary  actual  notice  of  the 
dissolution  was  given. 

2.  In  an  action  against  a  dissolved  partner- 
ship to  charge  the  retired  partner  on  the  ground 
that  plaintiff  had  previous!}-  done  business  with 
the  firm,  and  when  he  sold  the  remaining  part- 
ner goods  had  no  actual  notice  ol  the  dissolu- 
tion, the  remaining  partner  testified  positively 
that  be  notlfled  plaintiff's  agent,  who  sold  him 
the  goods,  of  the  dls.<iolution,  and  the  agent  mere- 
ly testified  that  hedid  not  recollect  theconversa- 
tion.  It  also  appeared  that  plaintiff  rendered 
bills  In  the  name  of  tho  remaining  partner  only, 
and  received  checks  on  account,  signed  by  him 
individually,  and  that  plaintiff's  agents  fre- 
quently visited  his  place  of  business.  Held,  that 
the  court  was  not  warranted  In  holding  that 
plaintiff  received  do  actual  notice  of  the  dissolu- 
tion. 

Appeal  from  Arapahoe  county  court; 
G.   W.  Mli-l-KH.  Judge. 

Action  by  the  Colorado  Milling  &  Elevn- 
torConipany  against  Brasier  Hunt  and  Da- 
vid W.  Dryden,  as  partnei^,  to  recover  on 
an  account  for  goods  sold.  Judgment  fur 
plaintiff.    Defendants  appeal.    Reversed. 

Stateme.nt  by  thb  CotjRT.  Prior  to 
the  year  1888,  and  up  to  September  ist  of 
that  year,  the  appellants.  Hunt  and  Dry- 
den, were  trading  copartners  in  the  city 
ol  Denver.  On  that  date  the  Ann  was  dis- 
solved by  mutual  consent.  Prior  to  the 
dissolution,  the  Arm  had  done  business 
with  the  elevator  company,  and  had 
bought  goods  from  two  of  their  mills, 
—the  Crescent  Flour-MI'Is  and  the  Roller- 
Mills.  It  appeared  that  after  the  dissolu- 
tion Hunt  continued  business  at  the  old 
stand,  and  bought  goods  of  the  eleva- 
tor company  from  the  salesmen  who  rep- 
resented them.  When  they  dissolved. 
Hunt  and  Dryden  attempted  to  give  no- 
tice to  the  perpons  with  whom  they  had 
had  prior  dealings.  They  directed  postal- 
cards  to  the  Crescent  Flour-Mills  and  the 
Roller-Mills,  and  mailed  them  in  the  Den- 
ver office.  The  only  other  evidence  of  act- 
ual notice  to  the  appellees  was  that  given 
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by  Mr.  Hunt,  who  testified  that  be  told 
Mr.  Payne,  reprcHeiitinK  the  Cre«ceiit  Mills, 
and  Mr.  Kuight,  who  represented  the 
Itoller-Mllls,  that  the  Arm  had  been  dis- 
solved, and  that  he  was  doinfs  business 
by  himself.  This  was  in  a  measure  con- 
troverted by  Mr.  King,  (the  manager  of 
the  Crescent  Mills.)  whodenied  any  Icnowl- 
edge  of  the  dissolntion;  by  Knight,  who 
routradiuted  the  conversation  as  given 
by  Hunt,  and  i>y  Payne,  who  stated  that 
he  was  without  recollection  upon  the  sul)- 
ject.  As  bearing  upon  the  question  of  the 
Itnowledge  of  the  elevator  company  of 
the  dissolution,  proof  was  made  that  sub- 
sequent to  September  1,  1888,  it  rendered 
its  bills  to  B.  Hunt,  which,  as  put  in  evi- 
dence, ran,  "B.  Hunt,  in  account  with  the 
Crescent  Flour-Mills,"  and  "B.  Hunt,  in 
account  with  the  Roller  Flour-Mills." 
These  bills  were  not  controverted,  nor 
was  any  evidence  offered  tending  to  show 
that  the  company  Itept  Its  books  and  ac- 
counts or  rendered  other  bills  in  a  differ- 
ent fashion.  There  were  also  introduced 
in  evidence  divers  checks  in  partial  liqui- 
dation of  accounts  rendered,  signed  by 
Brasier  Hunt,  and  Indorsed  by  the  mana- 
gers of  the  two  mills.  There  was  no  oth- 
er evidence  of  importance  introduced  on 
either  side  with  reference  to  this  con- 
troversy. It  was  shown  that  notice  of 
dissolution  was  publlshetl  in  the  Dailj' 
Kiicky  Mountain  News,  but  there  was 
no  evidence  that  the  elevator  company  ei- 
ther took  the  paper  or  saw  the  notice.  It 
transpired  that  Mr.  Payne  sold  some  of 
the  goods  for  which  the  action  was 
brought  on  orders  which  he  took  at  Mr. 
Hunt's  store,  and  that  payments  on  ac- 
count were  made  to  him  by  the  del)tor. 
Neither  Payne's  nor  Knight's  relations  to 
tlie  company  were  disputed.  The  defend- 
ant David  W.  Dryden  denied  the  exist- 
ence of  the  copartnership  at  the  date  of 
the  sale  of  the  goods.  The  trial  was  to 
tlie  court  without  a  Jury,  and  judgment 
was  rendered  against  both  Hunt  and  Dry- 
den for  *161.W,froui  which  the  present  up- 
peiil  was  proHecuted. 

Willis  H.  Herr  and  H.  R.  CUsp,  for  appel- 
lants.   S.  O.  Wa/Z/iig,  for  appellee. 

BiHHKM.,  J.  The  technical  liability  of  the 
defendant  Dryden  for  the  value  of  the 
goods  sold  can  ouly  be  determined  bj-  a 
proper  solution  of  the  inquirj' whether  It 
is  a]>pareut  that  the  elevator  company 
had  notice  of  the  dissolution  of  the  firm 
prior  to  the  sale  of  the  goods.  The  re- 
sponsibility of  the  outgoing  partner  to 
those  who  have  had  prior  dealings  with 
his  firm  for  all  debts  tliut  may  t)e  thereaft- 
er contracted  by  those  with  whom  he  was 
connected  is  clearly  settled,  unless  it  i>e 
shown  that  those  persons  were  actually 
notified  of  the  dissolution.  Tliat  which  is 
ample  to  relieve  liim  from  all  liability  as 
to  Htrniigcrs  or  persons  who  had  no  con- 
nection whatever  with  the  old  firm  would 
not  suffice  when  the  suit  is  brought  by 
those  who  have  bad  prior  dealings  with 
the  copartivership.  Whether  what  had 
,l>een  done  will  amount  to  that  notice 
.wliich  the  law  requires,  is  a  mixed  ques- 
.tioh  of  law  .and  of  fact,  not  always  wisy 
of  solutioQ.    It  is.  strenuously  urged  by 


counsel  tbat  the  sending  of  notices 
through  the  mail,  properly  addressed, 
with  very  slight  corroboration,  would 
make  satisfactory  proof  of  that  actual 
notice  which  the  law  says  must  he  givcu 
to  prior  dealers.  There  would  be  much 
force  in  the  suggestion  if  the  record  either 
necessitated  or  required  an  express  adju- 
dication of  this  prc)pu8ition.  It  is  true 
tbat  in  Kansom  v.  Mack,  2  Hill,  587,  the 
court  decided  that  a  notice  sent  by  mail 
in  the  town  where  both  parties  reside 
was  not  proof  of  notice,  even  In  the  case 
of  commercial  paper;  but,  as  was  said  in 
that  case,  "the  corporate  limits  of  our 
cities  and  towns  have,  I  think,  less  to  do 
with  this  question  than  the  mail  arrange- 
ments of  the  general  government  and  the 
business  relations  of  our  citizens.  Wheth- 
er mail  service  is  good  or  not  does  not  de- 
pend upon  the  inquiry  whether  the  person 
to  be  charged  resides  within  the  same  le- 
gal district,  but  upon  the  question  wheth- 
er the  notice  may  be  transmitted  by 
mail, "etc.  It  is  thus  evident  even  from 
that  case  that  the  point  of  inquiry  always 
is  whether  or  not  actual  notice  may  be 
given  In  that  fashion.  There  would  hard- 
ly seem  to  be  any  room  for  question  tbat 
dealers  might  be  given  notice  by  mail.  It 
is  only  a  matter  of  delivery,  receipt,  and 
proof.  But  it  is  a  far  different  matter  to 
hold  that  the  deposit  of  a  notice  in  the 
office,  addressed  to  the  individual  to  be 
notified,  would  of  itself,  and  as  in  cases 
of  notice  to  the  indorser  of  commercial 
paper,  make  proof  of  that  actual  notice 
which  the  law  requires.  Under  our  pres- 
ent system  of  postal  service  in  towns 
where  a  free  delivery  prevails,  it  is  nearly 
certain  that  a  letter  will  reach  the  person 
to  whom  it  is  addressed  if  It  bear  the 
street  and  number  of  bis  place  of  business, 
and  it  would  require  but  very  alight  ad- 
ditional proof  to  so  far  confirm  that  pre- 
sumption as  to  make  it  evidence  of  both 
the  delivery  and  receipt  of  the  notice, 
(Austin  V.  Holland,  69  N.  Y.  571 ;)  but  to 
give  it  this  force  it  is  essential  to  show 
that  the  notices  were  addressed,  not  only 
with  the  name  of  the  person,  but  also 
with  the  number  and  street  of  his  place  of 
business.  That  did  not  appear,  and  with- 
out that  proof  the  link  is  missing  which 
would  require  the  court,  upon  the  proof, 
to  decides  as  a  matter  of  law  that  the 
actual  notice  had  tieen  given  which  is  In- 
dispensable to  relieve  a  retiring  partner 
from  subsequent  transactions,  apparently 
carried  on  in  the  purtuerslilp  name.  But 
there  is  other  evidence  of  actual  notice, 
whicli  is  enough  to  relieve  Dryden  from 
'  that  technical  responsibility  for  a  portion 
I  of  the  debt  which  otherwise  the  law 
would  cast  upon  him.  All  tbat  is  necessa- 
r.y  is  notice  in  fact.  It  is  wholly  immate- 
rial by  what  means  tbat  notice  is  brought 
home  to  the  knowledge  of  the  dealers,  or 
in  what  form  it  is  given,  for  no  particular 
method  or  formality  need  be  observed  ac- 
cording to  the  foree  of  all  the  authorities. 
Austin  V.  Holland,  supra;  Wade,  Notice, 
§4S)»:  Young  V.  Til)bitt8,  32  Wis.  79:  Hier 
V.  Odell,  18  Hun,  314;  Colly.  Partu.  t6th 
Ed.)  §  ri81;  Reilly  v.  Smith.  16  La.  Ann. 
81;  Mauldin  v.  Bank,  2  Ala.  502.  It  to 
enough  tbat    the'  information  cornea  to 
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the  dealer  either  directly  or  through  sotne 
of  the  channels  which  the  law  recognizes 
a«  legUJmate  ways  of  communication. 
The  (leallngii  between  the  mills  and  Mr. 
Hunt  were  through  Payne  and  Knight, 
who  acted  as  agents  of  the  company. 
Payne  had  repeatedly  taken  orders  for 
goods,  collected  money  for  those  sold,  and, 
according  to  the  testimony,  sold  part  of  the 
goods,  for  the  price  of  which  this  action 
was  brought.  He  thus  stood  with  refer- 
ence to  the  elevator  company  and  the 
Crescent  Flour-Mills  as  their  representative 
and  agent,  and  an  actual  notice  to  him  of 
Dryden's  withdrawal  would  presumably 
reach  his  employers,  and  would  most  cer- 
tainly bind  them.  Hier  v.  Udell,  supra; 
Page  V.  Brant,  18  111.87;  Ingalls  v.  Mor- 
gan, 10  N.  Y.  178;  Davis  v.  Keyes,  as  N.  Y. 
94.  It  is  wholly  unnecessary  to  rely  en- 
tirely upon  the  presumption  that  the  prin- 
cipal was  fully  advised  of  that  which  was 
communicated  to  tlie  agent.  The  form  of 
the  bills,  the  signature  to  the  checks,  and 
the  frequent  visits  of  the  agents  to  the 
house,  compel  the  belief  that,  if  the  actual 
managers  of  theconcern  were  unadvised  as 
tu  the  change  ul  the  copartnership,  those 
persons  connected  with  the  company  who 
were  actually  engaged  In  the  transaction 
of  the  particular  business  with  Hunt  were 
fully  advised  as  to  the  situation,  and  the 
company  would  be  bound  by  that  knowl- 
edge. This  conclusion  is  not  at  all  in  con- 
flict with  the  rule  which  has  been  so  often 
declared  by  the  appellate  tribunals  of  this 
state,  that  they  will  not  interfere  with 
the  verdict  of  a  jury  or  the  finding  of  the 
court  upon  questions  of  fact  simply  upon 
a  conflict  of  testimony,  or  upon  a  ques- 
tion of  the  weight  and  prepoiiderauce  of 
the  evidence.  It  stands  substantially  un- 
contradicted In  therecord  that  Payne  was 
given  actual  notice  of  the  dissolution  of 
the  Arm.  The  absence  of  a  recollection  on 
his  part  that  such  a  conversation  was 
bad  does  not  tend  to  shake  or  weaken 
the  absolute  testimony  given  by  Mr.  Hunt 
upon  this  subject.  His  direct  and  positive 
statement,  standing  uncontradicted,  must 
be  given  full  credit,  unless  there  be  some- 
thing in  the  record  which  tends  to  over- 
come or  weaken  the  force  of  that  unim- 
peached  testimony.  Elwood  t.  Telegraph 
Co.,  4o  N.  Y.  549.  To  render  the  judgment 
entered  in  this  case  the  court  below  must 
have  found  that  the  elevator  company  re- 
ceived no  actual  notice  of  the  dissolnthin 
of  the  Arm.  This  finding  was  not  a  decis- 
ion upon  conflicting  testimony,  but  was 
a  legal  conclusion  upon  the  proof  that  the 
notiue  given  was  wholly  insufficient  to 
charge  the  elevator  company.  Sini-e  this 
was  error,  this  cause  must  be  reversed 
and  remanded. 


Board  op  County  Commisbionrbs  op  Pit- 
kin Counts  v.  Abpbn  Mining  &  Smelt- 
ing Co. 
(Court  of  Appeals  of  Colorado.   Oct.  13, 1891.) 

APPEAI/— JCBISUICTIONAL  AMOUNT. 

An  appeal  from  a  judgment  for  costs  only, 
perfected  under  the  Colorado  Act  of  1H87,  which 
provides  that  appeals  are  allowable  only  when 
the  judgment,  exclusive  of  costs,  amounts  to  tlOO, 
most  oe  dismissed,  as  the  supreme  court  was 


without  jurisdiction  to  entertain  the  appeal,  and 
it  cannot,  therefore,  t>e  entertained  by  its  suc- 
cessor, the  court  of  appeals. 

Appeal  from  Pitkin  county  court;  D,  W. 
Stkioki.and,  Judge. 

Action  by  the  board  of  county  commis- 
sioners of  the  county  of  Pitkin  against  the 
Aspen  Mining  &  Smelting  Company. 
Judgment  for  defendant  for  costs.  Plain- 
tiff appeals.    Appeal  dismissed. 

C.  &•.  yVilson,  for  appellant.  W.  W. 
Cooley,  for  appellee. 

RiCHMo.ND,  P.  J.  By  the  record  in  this 
case  It  appears  that  a  judgment  was  ren- 
dered for  the  defendant  below,  appellee 
herein,  for  costs  only.  From  this  judg- 
ment an  appeal  was  prosecuted,  and  a 
transcript  was  filed  September  3,  l(;>>i'  in 
the  supreme  court  of  Colorado.  June..!), 
1N91,  the  cause  was  transferred  from  the 
submission  docket  of  the  supreme  court  to 
that  of  the  court  of  appeals.  Under  the 
act  of  1887,  appeals  to  the  supreme  court 
were  allowable  only  when  the  judgment 
amounted,  exclusive  of  costs,  to  the  sunt 
of  JlOO,  or  related  to  a  franchise  or  f lee- 
hold.  Hence  the  supreme  court  was  with- 
out jurisdiction  to  entertain  the  appvul. 
Beiieuted  decisions  have  bee  5  rendered 
sustaining  This  position.  "The  proceed- 
ing, being  jurisdlctiontil,  cannot  be  waived 
or  cui-ed  by  consent  of  the  parties." 
Code,  §  388;  Crane  v.  Farmer.  14  Colo. 
294,  '2S  Pac.  Bep.  455;  Meyer  v.  Brophy,  13 
Colo.  572,  25  Pac.  Kep.  IWH);  Association  v. 
City  of  Denver,  15  Colo.  592,  25  Pac.  Rep. 
1091.  If  this  case  had  been  appealed  to 
this  conrt  subsequent  to  Its  creation  by 
statute,  it  may  he  that  It  would  be  our 
duty  to  consider  It  upon  its  merits;  but. 
Inasmuch  as  the  appeal  was  perfscted  un- 
der the  act  of  18s7,  we  do  not  think  a 
transfer  of  the  cause  confers  upon  us  any 
other  jurisdiction  than  that  resulting  from 
the  appeal  which  had  already  been  taken 
under  the  existing  statutes.  The  appeal 
Is  accordingly  dismisaed. 


HocKAWAY  V.  Goodwin. 

(Cown  of  Appeals  of  Colorado.    Oct.  13, 1891.) 

Review  on  Appeal. 

Where  the  verdict  is  clearly  against  the 

evidence,  and  evinces  prejudice  on  the  part  of 

the  jury,  it  will  be  set  aside. 

Appeal  from  district  court,  Chaffee  coun- 
ty; John  Campbei.i.,  Judge. 

Richard  W.  Hockaday  replevied  two 
horses  and  a  wagon  from  William  W. 
Goodwin.  Judgnientfordefendant.  Plain- 
tiff appeals.     Reversed. 

W.l).  Mrte-/*t,  for  appellant.  G.R.H&r- 
tensteJu,  for  appellee. 

Reed.  J.  This  was  an  action  of  replevin 
brought  by  appellant  for  the  possession 
of  two  horses  and  a  wagon.  Plaintiff's 
right  to  recover  was  based  upon  a  chattel 
mortgage  executed  by  one  William  F. 
Gardneronthe  29th  dayof  November,  1887. 
Gardner  was  In  possession  of  the  property 
at  the  time  by  virtue  of  a  purchase  alleged 
to  have  been  previously  made  from  one  F. 
Tlbbitts.    Goodwin,  the  defendant,  gained 
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poBBesalon  of  the  property  by  an  alleged 
parcliaHe  from  Tlbbitts  made  on  the  13tb 
.lay  ol  December  following.  No  questionH 
of  l&w  are  pi-eBented.  The  proceedings  ol 
the  court  were  correct  and  unquestioned, 
and  the  luatructlona  to  the  jury  correct. 
It  1r  claimed  that  the  verdict  of  the  jury 
was  not  only  unwarranted  by  the  evi- 
dence, but  in  dir<>ct  conflict  with  it,  and 
that  the  instructions  of  the  court  were 
willfully  dlHregarded.  Such  claims  are 
shown  by  the  record  to  be  well  founded. 
The  court  erred  in  not  setting  the  verdict 
aside.  Aside  from  the  general  verdict  re- 
quired of  the  Jury,  there  were  some  10  or 
12  questions  submitted  upon  which  it  was 
to  make  special  findings.  The  general 
verdict  was  not  supported  or  warranted 
by  the  evidence,  while  several  of  the  spe- 
cial findings,  notably,  Ist,  2d,  7th, 8tb,  and 
11th,  directly  contravene  all  the  evidence 
In  the  case.  The  court  seems  to  have  re- 
garded the  verdict  as  excessive  and  un- 
warranted by  the  proof  in  the  amount  of 
damages  awarded,  and  required  $75  to  be 
remitted  from  the  sum  of  f  250,  which  was 
R  very  proper  requirement,  as  the  amount 
awarded  exceeded  the  value  by  that 
amount  as  fixed  by  the  owner  at  the  time 
of  the  alleged  sale.  **A  verdict  of  a  jury 
which  In  clearly  against  the  evidence 
should  be  set  aside."  Keating  v.  Pedee,  2 
Colo.  .52C.  The  rule  of  this  court,  as  an- 
nounced in  Green  ▼.  Taney.  7  Colo.  278,  3 
Pac.  Rep.  423,  is  "  that  this  court  will  only 
interfere  where,  upon  the  whole  record.  It 
appears  that  the  jury  acted  so  unreason- 
ably in  weighing  testimony  as  to  suggest 
a  strong  presumption  that  their  minds 
were  swayed  by  passion  or  prejudice,  or 
that  they  were  governed  by  some  motive 
other  than  that  of  awarding  impartial 
justice  to  the  contending  parties."  Exam- 
ination of  the  record  in  this  case  shows  it 
is  clearly  within  the  exception  to  the  rule 
as  annoimcod  In  that  case.  A  more  will- 
lol  or  flagrant  disregard  of  evidenceand  in- 
Btnictions,  and  greater  exhibition  of  prej- 
udice, can  hardly  be  found.  The  judg- 
ment will  be  reversed,  and  the  cause  re- 
manded. 


O  Colo,  A.  137) 

Haraszthy  et  &h  v.  SnAKDRL. 
{Court  of  Appeal*  of  Colorado.    Oct  18, 1891.) 

Pl.BAl>INGS  AS  EVIDEN'CB — PLEDOK  POR  PrE-£xI8T- 

ISO  Debt — RionTS  op  Ckbditoks. 

1.  A  person  bought  goods  on  credit,  and  bor- 
rowed money  of  another  to  pay  the  freight,  on 
condition  that  tbegoods  should  besurrendL-roa  as 
s  pledge,  and  that  a  pre-existing  debt  should  be 
indudid  in  the  security.  The  sellers  replevied 
the  goods  on  the  theory  that  the  purchaser  was 
not  intending  to  pay  for  them.  The  pledgee  in- 
tervened, setting  up  herclaim  for  advances.  The 
sellers  alleged  a  conspiracy  to  defraud,  and  ob- 
t^iincd  judgment^  and  the  pledgeor  appealed  to  the 
district  court,  llie  sellers  there  offered  in  evi- 
donce  the  pleadings  and  judgment  against  the 
purchaser  in  tbe  lower  court,  as  bearing  upon 
their  right  to  rescind.  Held,  that  such  proof 
was  properly  excluded,  since  the  Inquiry  in  the 
district  court  was  merely  as  regards  the  ad- 
vances and  alleged  conspiracy,  and  the  pleadings, 
in  so  far  as  they  were  a  part  of  the  case,  could 
have  been  nsed  for  all  legitimate  purposes  with- 
out being  offered  in  evidence 

&  A  pre-ezisting  debt  isasufBoIeot  consider- 
ation to  support  a  pledge  of  goods  in  the  hands 


of  tbe  pledgee  as  aninst  tbe  seller,  althonrii 

the  lattOT  would  have  had  the  right  to  rescind  Xba 
sale  and  recover  the  goods  from  the  purchaser, 
had  the  same  remained  in  his  possession. 

8.  Where  the  evidence  is  conflicting,  the  ver- 
dict of  the  jury  is  conclusive. 

Appeal  from  district  coart,  Arapahoe 
comity;  W.  8.  Df.cker,  Judge. 

1  plevln  by  Arpad  Huraszthy  &  Co. 
aguirmt  Oppenhelmer,  and  Mrs.  Bertha 
Shandel,  intervener,  for  a  lot  of  liquors. 
Judgment  for  Mrs.  Shandel,  the  interven- 
er.    Plaintiffs  appeal.    Affirmed. 

Joseph  N.  Baxter,  for  appellants.  H.  E. 
Ltttbe,  for  appellee. 

BiSBBLi.,  J.  This  controversy  grew  out 
of  the  transactions  between  one  Uppen- 
helmer  and  Mrs.  Shandel,  tbe  appellee. 
Early  In  1889,  Oppenhelmer  bought  a  very 
considerable  quantity  of  wine  and  similar 
goods  from  the  appellants  In  San  Fran- 
cisco, and  settled  for  them  with  bis  accept- 
ances due  in  30  days.  The  goods  were 
shipped  to  Denver,  and  held  by  the  rail- 
road company  for  the  freight  and  trans- 
portation charges.  In  order  to  get  poB- 
seesion  of  the  goods  for  the  purposes  of 
bis  business,  he  negotiated  a  loan  with 
Mrs.  Shandel  for  enough  money  to  pay 
these  charges,  and  leave  himself  a  small 
balance.  It  appeared  that  prior  to  tbe 
time  of  this  transaction  Oppenhelmer  had 
become  Indebted  to  either  Mrs.  Shandel 
or  her  husband  in  a  little  upwards  of  $200, 
of  which  Indebtedness  Mrs.  Shandel  was 
undoubtedl.v  the  legal  owner  at  the  time 
of  the  latter  transaction.  The  loan  was 
made  upon  condition  that  this  pre-exist- 
ing Indebtedness  be  treated  as  a  part  of 
it,  and  be  secured  Inthesame  way  that  the 
money  to  be  advanced  was  provided  tor, 
to-wit,  by  a  surrender  and  pledge  of  tbe 
goods  to  Mrs.  Shandel  as  security  for  a  re- 
turn of  the  eight  hundred  and  odd  dol- 
lars. The  loan  was  made,  and  the  goods 
were  put  into  Mrs.  Shandel's  possesuion, 
and  she  was  holding  them  as  security  for 
her  advances  when  this  suit  was  brought. 
After  the  shipment  and  pledge  of  the 
goods,  Haraszthy  &  Co.  became  satisfied 
that  Oi)penheimer  did  not  intend  to  pay 
for  them,  and  that  the  transaction  was  of 
that  fraudulent  character  which  gave 
them  a  right  to  rescind  the  sale.  Acting 
upon  this  tlieciry,  they  brought  a  replevin 
suit  In  the  county  court,  and  toolc  the 
goods  under  the  writ.  Oppenhelmer  de- 
fended, and  Mrs.  Shandel  Intervened,  set 
np  her  claim  for  the  advances  and  tlie 
pledge  of  the  goods  at  the  time  of  the  loan, 
and  prayed  for  relief  accordingly.  Harass- 
thy  &  Co.  In  their  reply  set  up  what  they 
alleged  to  be  the  fraudulent  character  of 
the  transaction  as  between  them  and  Op- 
penhelmer; denied  the  pledge  for  tbe  ad- 
vances, and  then  pleaded  a  conspiracy,  as 
between  the  Intervener  and  Oppenhelmer, 
which,  if  proven,  would  have  deban-ed 
Mrs.  Shandel  from  any  right  to  hold  the 
goods  as  a  security.  The  trial  resulted  in 
a  judgment  In  favor  of  the  appellants,  ind 
Mrs.  Shandel  alone  appealed  to  the  dis- 
trict court,  where  the  cause  was  again 
tried,  and  resulted  In  a  Judgment  in  her 
favor.  Haraszthy  &  Co.  appeal,  and  as- 
Bign  various  errora,  ut  which  it  will  onlj. 


Digitized  by  LjOOQ IC 


Colo.) 


UNDSAY  V.  LINDSAY. 


877 


be  profitable  to  discuss  those  which  are 
disposed  of  in  tlie  opinion. 

DoriDK  the  progress  of  the  triai  in  the 
district  court  the  appellants  sought  to  In- 
truduce  in  evidence  the  pleadings  and 
]udKnient  against  Oppenheimer  in  the 
county  court  as  bearing  upon  the  ques- 
tion of  the  right  of  Haraszthy  &  Co.  to  re- 
scind the  contract.  The  proof  was  prop- 
erly excluded.  Under  tne  issues,  the  in- 
quiry In  the  district  court  was  as  to  the 
advances  made  by  Mrs.  Shandel  to  Oppen- 
heimer, and  the  existence  or  nun-eslsteuce 
of  a  conspiracy  between  them  to  defraud 
Haraszthy  &  Co.  out  of  their  goods.  The 
pleadings  and  judgment  in  tlie  county 
cou't,  as  between  Haraszthy  &  Co.  and 
Oppenheimer,  would  in  no  manner  have 
tended  to  throw  light  upon  this  conspira- 
cy, but  would  have  brought  another  issue 
into  the  case  not  made  by  the  pleadings, 
and  would  have  been  prejudicial  to  the 
asKertion  of  whatever  rights  Mrs.  Shandel 
may  have  had.  In  so  far  as  those  plead- 
ings were  a  part  of  the  cose  which  was 
tried  in  the  district  court,  it  was  wholly 
unnecessary  to  introduce  them  in  evi- 
dence, since  they  could  have  been  used  for 
ail  legitimate  purposes  witliout  the  offer, 
and  they  were  not  otherwise  available  for 
the  purposes  of  proof. 

It  is  insisted  that  the  court  erred  in  ro- 
fnsing  some  instructions  which  were  asked 
by  the  appellants.  It  is  enough  to  say, 
generally,  that  the  instruction  presented 
upon  the  subject  of  the  right  of  the  appel- 
lants to  rescind  the  contract  was  wholly 
Inapplicable  to  tlie  issue  which  was  being 
tried,  and,  though  perhaps  good  as  a  legal 
proposition,  was  properly  refused,  because 
It  tended  to  embarrass  the  jury  with  an 
issue  which  was  not  itefore  tiiem.  Some 
uf  the  instructions  which  were  asked  on 
the  subject  of  the  knowledge  which  it  was 
asserted  Mrs.  Shandel  had  of  Oppenheim- 
er's  intention  to  defraud  Haraszthy  &  Co. 
were  too  broadly  expressed  to  be  an  accu- 
rate statement  of  the  law  applicable  to 
the  case,  and  they  were  not  justified  by 
the  evidence  which  had  been  introduced. 
The  others  on  that  branch  of  the  case 
■were  fully  covered  by  the  eminently  fair 
charge  of  thecourt  to  the  jury.  The  other 
instruction  refused,  whereon  error  is  as- 
signed, states  the  law  to  be  that  a  pre- 
existing debt  is  not  such  a  valuable  con- 
sideration as  will  uphold  the  pkdge  in 
the  bauds  of  the  pledgee  against  a  cred- 
itor who  has  a  right  to  rescind  the  sale 
and  recover  tlie  goods  from  his  vendee. 
Ainch  learning  is  to  be  found  in  the  books 
touching  the  '-haracter  of  a  pre-existing 
debt  as  a  consideration  for  the  sale  of  real 
and  personal  property  when  the  transfer 
is  assailed  l>y  existing  creditors.  A  re- 
vival of  the  discussion  or  a  defense  of  the 
doctrine  announced  would  be  entirely  su- 
perfluous. In  this  state  the  question  has 
been  set  at  rest,  and  it  is  well  settled  that 
a  pre-existing  debt  is  a  good  consideration 
to  support  the  transfer  of  property,  as 
against  existing  creditors,  unless  the  bonii 
:Sde8  of  the  transaction  can  be  otherwise 
Impeached.  The  action  of  the  court  below 
^as  in  harmony  with  the  law  laid  down 
by  the  supreme  court  of  the  state.  Knox 
t.  McFarran,  4  Colo.  5SG;  McMnrtrie  t. 


Elddell.  9  Colo.  497,  13  Pac.  Eep.  181; 
Bank  v.  McClelland,  9  Colo.  608,  l-S  Pac. 
Kep.  723. 

With  reference  to  the  other  error  as- 
signed, that  the  verdict  was  unsustained 
by  the  testimony.  It  need  only  be  said 
that  it  was  rendered  on  conflicting  testi- 
mony, and  upon  any  consideration  of  the 
preponderance  of  evidence  the  verdict  of 
a  jury  is  entirely  conclusive.  Kinney  v. 
Wood.  10  Colo.  270, 15  Pac.  Rep.  402.  Per- 
ceiving no  substantial  error  in  the  record, 
the  judgment  will  be  affirmed. 


Lindsay  v.  Lindsay. 
(Court  cf  AppeaU  uf  Coloracki.    Oct.  12, 1891.) 

Action  to  Declabb  Dbbd  a  Mobtoaob— Rbvibv 
ON  Appbai.. 
Where,  in  suit  by  a  mother  against  her 
son  to  have  an  absolute  deed  from  pUiotifl  to  de- 
fendant set  aside  and  declared  a  mortgage,  there 
is  evidence  to  support  a  decree  for  plalutifl,  and 
the  decree  is  not  manifestly  against  the  entire 
evidence,  it  will  not  be  reversed. 

Appeal  from  district  court.  Arapahoe 
county;  Ouvbb  B.  Liddell,  Judge. 

Catherine  Lindsay  Hied  a  bill  against 
James  Lindsay,  her  son,  to  have  a  deed 
absolute  made  by  plaintiff  to  defendant 
declared  a  mortgage.  Decree  for  plaintlS. 
Defendant  appeals.    Afhrincd. 

Cranston  &  fitkin,  for  appellant.  John 
Hi/jfj,  S.  C.  Hinsdale,  and  I.  E.  Barnum,  for 
appellee. 

BissELi.,  J.  This  is  one  of  that  very  nu- 
merous class  of  actions  which  have  their 
inception  in  the  unguarded  transactions 
between  persons  who  sustain  to  each  other 
some  confidential  relation.  In  Septem- 
ber, 1884,  by  a  deed  of  absolute  convey- 
ance, Mrs.  Lindsay  transferred  to  her  son, 
the  appellant,  sundry  property  situate  in 
the  city  of  Denver.  There  were  no  llcjlt- 
atlons  in  the  conveyance,  nor  was  there 
any  Instrument  executed  between  the  par- 
ties at  the  time  of  the  transfer  which 
would  serve  to  determine  its  purpose  or 
character.  Some  years  after,  the  son  as- 
serted ownership  in  the  property,  and  de- 
nied bis  mother's  in  terest  in  it.  On  this 
assertion  of  title,  the  mother  filed  the 
present  bill  to  set  aside  the  conveyance, 
and  to  declare  it  to  have  been  executed 
by  way  of  a  mortgage  to  secure  the  son  for 
certain  advances  which  he  had  made;  and 
she  also  alleged  that  he  had  been  Instru- 
mental In  securing  the  transfer  by  divers 
misrepreHentations,  which  the  law  would 
declare  fraudulent.  The  case  was  tried 
by  the  court  without  the  intervention  of  a 
jury,  on  oral  testimony,  and  resulted  in  a 
decree  for  the  mother,  'i'here  was  little 
evidence  save  that  given  by  the  respective 
parties,  though  there  was  some  proof  made 
of  circumstances  which  tended,  as  the  re- 
spective sides  maintain,  to  support  their 
different  contentions.  There  are  divers 
errors  assigned  and  argued  by  counsel  in 
support  of  their  claim  thut  the  case  ought 
to  be  reversed,  but  that  based  upon  the 
alleged  insufficiency  of  theevidence  to  sup- 
port the  Judgment  is  the  only  one  which 
it  is  essential  to  consider,  and  which,  un- 
der any  circumstances,  would  be  sufficient 
to  justify  Betting  the  decree  aside.    As  a 
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basis  upon  which  to  rest  tbe  discussion 
of  the  insufficiency  of  the  proof,  counsel 
accurately  state  the  rule  to  be  that,  in 
order  to  overcome  the  effect  of  any  abso- 
lute deed,  and  to  change  its  legral  signifi- 
cance from  that  of  a  conveyance  to  that 
of  a  mortgase.  the  testimony  upon  which 
the  decree  uiust  rest  stiould  be  precise, 
clear,  and  unequivocal.  Tliat  this  Is  the 
law  has  been  so  often  decided  that  a  repe- 
tition of  the  rule  will,  of  itself,  serve  to  re- 
call the  numerous  adjudications  in  which 
it  has  been  declared.  Without  conceding 
that  tlie  evidence  offered  In  support  of  the 
bill,  to{?ether  with  tlieclrcomstances  which 
surrounded  the  transaction  and  illustrat- 
ed its  history,  did  not,  as  a  whole,  furnish 
that  unequivocal  and  clear  proof  which  is 
essential  to  the  maintenance  of  such  a 
decree,  it  must  be  stated  that  the  rule  is 
not  absolutely  uniform  in  Its  applicatinn, 
nor  is  the  same  identical  proof  required  in 
all  cases.  Wherever  the  transaction  Is 
between  parties  whose  relations  are  of  a 
close  fiduciary  character,  the  complainant 
Is  not  held  to  the  same  exactitude  and 
strictness  of  proof,  nor  is  the  testimony 
oBered  in  support  of  the  bill  to  be  viewed 
with  the  same  scrutiny,  as  in  those  cases 
where  the  parties  deal  with  each  other  at 
arms-lenKtli.  Bohm  v.  Bobm.  9  Colo.  100, 
10  Pac.  Kep.  790.  Viewed  In  the  light  of 
these  two  principles,  it  cannot  be  said, 
with  such  cnipbasis  as  to  necessitate  a  re- 
versal of  this  case,  that  the  testimony  does 
not  reach  that  level  of  certainty  essential 
to  support  the  judgment.  Itiscontended 
with  great  vigor  that,  even  though  this 
be  true,  the  weigh c  of  the  testimony  is 
against  the  finding,  and  for  this  reason 
tlie  decree  should  l)e  canceled.  Itislnipos- 
sible  not  to  concede  that  upon  the  record, 
as  it  Is  presented  to  this  court,  there  is 
considerable  basis  for  this  contention; 
and.  If  this  court  had  to  decide  the  ques- 
tion as  an  original  proposition  upon  the 
printed  case,  there  might  l>e  grave  doubt 
as  to  the  decree  which  should  be  directed. 
But  the  cause  is  not  brought  within  the 
rules  which  have  alweys  been  laid  down 
in  this  state  as  governing  appellatecourts 
in  passing  upon  such  an  error.  The  rec- 
ord suggests  nothing  to  indicate  that  the 
court  was  Influenced  by  any  other  consid- 
erations than  those  which  ought  to  con- 
trol judicial  tribunals  in  the  rendition  of 
their  judgments.  The  decree  is  supported 
by  the  evidence  offered  by  the  appellee, 
by  the  circumstances  of  the  transaction, 
and  by  the  subsequent  conduct  of  the  par- 
ties. It  Isnot,  therefore,  one  of  those  cases 
where  the  judgment  Is  so  manlfcHtly 
against  the  evidence  as  to  justify  an  ap- 
pellate court  In  reversing  it.  Kinney  v. 
Wood,  lOColo.  270.15  Pac.  Rep.  402;  Green 
V.  Taney,  7  ('«)h>.278,  3  Pac.  Rep.  42.3;  Zieg- 
ler  V.  Cole,  15  Colo.  29.").  25  Pac.  Rep.  300. 
The  judgment  Is  affirmed. 


Mri-VANV  V.  Qkoss. 

(Ccmrt  of  Appeals  of  Colorado.    Oct.  12, 1891.) 

Statctb  or  Frauds  —  Agreement  to  Pay  Debt 

OP  ASOTHEH  — EviDEXCE. 

1.   Where  the  purchaser  of  a  crop  of  oats  on 
which  tbere  is  a  chattel  mortgage  agrees  to  pay 


tbe  mortgage  debt  as  part  of  the  price,  his  prom- 
ise is  not  within  the  statute  of  frauds. 

2.  Tbe  note  and  mortgage  are  admissible  in 
evidence  tn  a  suit  by  the  mortgagee  against  the 
purchaser,  to  whom  the  mortgaged  crop  has  been 
delivered  with  his  consent,  tor  the  purpose  of 
showing  that  they  evidenced  the  debt  mentioned 
in  the  bill  of  sale  given  by  the  mortgagor  to  the 
purchaser,  and  which  the  purchaser  agreed  to 
pay. 

Appeal  from  district  court.  Chaffee 
county;  Jobn  Oami'bei.i.,  Judge. 

Gregory  Gross  sued  Peter  Mulvany  for 
$000.  Judgment  for  plaintiff.  Defendant 
appeals.    AfHriued. 

U.  K.  Harteustein  and  J.  B.  McCoy,  for 
appellant. 

BissELi,,  J.  In  May.  18S8,  Robert  Hol- 
land aud  Henry  Newby  were  indel>ted  to 
the  appellee,  Gioss,  to  the  extent  of  $600. 
On  the  16th  of  that  month,  together  with 
Mre.  Xewl)y,  they  executed  a  promissory 
note  to  the  order  of  Mr.  Gross,  promising 
to  pay  that  sum,  with  Interest,  on  or  be- 
fore the  loth  of  October  of  the  same  year. 
Concurrently  with  the  making  of  the  note, 
the  parties  executed  a  chattel  mortgage 
upon  a  crop  of  oats  then  growing  upon 
certain  lands  In  Chaffee  county,  which  Ixv 
longed  to  Newby,  but  were  being  farmed 
by  .\lr.  Holland.  The  mortgage  was  put 
upon  record,  and  the  note  remained  un- 
paid at  the  time  of  the  subsequent  trans- 
actions. Some  time  in  thefall  of  the  year, 
aud  while  they  were  in  stack,  Holland  and 
Newby  jointly  executed  a  contract  of  sale 
of  the  oats  to  the  appellant,  Peter  Mul- 
vany. The  contract  substantially  pro- 
vided for  the  sale  of  tbe  entire  crop,  wblclt 
It  was  supposed  would  amount  to  about 
four  or  five  thousand  bushels.  According 
to  this  agreement,  Mulvany  was  to  pay  a 
certain  price  for  the  oats,  In  the  following 
manner:  $(K)0  in  cash;  $600,  with  Inter- 
est, on  a  note  described  as  the  Witch«>r 
and  Gross  note;  $425  on  a  note  to  Peter 
Mulvany,  and  what  might  be  due  him  on 
the  account  current;  and  the  remainder. 
If  any,  to  sundry  parties  named.  The 
Witcber  and  Gross  note  was  first  men- 
tioned in  the  contract,  but  the  instrument 
contained  no  definite  provision  that  It 
should  be  first  paid  out  of  the  purchase 
price  of  the  grain.  The  Gmss  note  was 
the  imc  referred  to  in  the  bill  of  sale  as 
the  WItcher  and  Gross  paper.  After  the 
execution  of  this  agreement,  but  before 
tbe  delivery  of  the  oats.  Gross  had  an  In- 
terview with  Mulvanyconcerninj>  the  pay- 
ment of  his  note,  and  the  liquidation  of 
the  mortgage  debt.  It  does  not  appear 
that  the  agreement  was  referred  to,  but 
Mulvany  said  that  he  was  to  handle  the 
crop,  and  he  agreed  to  pay  Gross'  n«)te 
out  of  the  proceeds.  Subsequently  the 
crop  was  threshed  and  delivered.  The 
price  of  the  oats  was  not  distributed  ac- 
cording to  the  evident  understanding  and 
arrangement  of  the  parties,  not  according 
to  the  apparent  terms  of  the  instrument, 
but  $600  was  paid  in  cash  at  the  com- 
mencement of  thedelivery,  $100  thereafter, 
and  on  the  final  settlement  Holland  and 
Newby's  note  of  $425  was  surrendered  to 
them,  some  of  Mulvauy's  accounts  con- 
tracted during  the  delivery  of  the  grain 
were  charged  off,  and  the  balance  was 
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paid  by  a  check,  which  was  turned  over 
to  Mr.  Gross,  and  credited  upon  the  note. 
The  only  controversy  between  the  parties 
is  as  to  what  obligation  Mulvany  Incurred 
with  reference  to  the  Gross  note.  It  is 
contended  by  counsel  for  the  appellant 
that  none  resulted  from  his  agreement  to 
pay  that  paper.  The  contrait  Is  said  to 
be  within  the  statute  of  frauds,  and  there- 
lore  void.  Such  an  agreement,  however, 
lias  never  been  adjudged  to  be  within  the 
purview  of  these  statutes.  An  agreement 
by  a  debtor  to  pay  his  creditor's  obliga- 
tion to  a  third  party  has  never  been  re- 
garded as  a  collateral  promise,  but  wher- 
ever it  is  entered  into  upon  a  sufficient 
consideration,  and  is  accepted  by  the  par- 
ty to  whom  the  money  Is  to  be  paid,  it 
has  always  been  deemed  an  original  prom- 
ise, and  enforceable  by  the  party  who  is 
entitled  to  its  advantages.  Thatcher  v. 
Rockwell,  4  Colo.  375;  Brown,  St.  Frauds, 
chapter  on  "Guaranties."  There  was  an 
ample  consideration  for  Mulvany's  agree- 
ment. Part  of  the  purchase  price  of  the 
oats  was  paid  at  the  time  the  contract 
was  made,  and  the  oats  themselves  were 
subsequently  delivered  under  the  bill  of 
sale.  The  subuequent  performance  would 
afford  an  ample  consideration,  and  the 
agreement  itself  might  be  referred  to  f(ir 
the  purpose  of  determining  what  the  con- 
vention was,  although  he  never  signed  it. 
Cary  v.  Mclntyre,  7  Colo.  173,  2  Pac.  Eep. 
916. 

The  note  and  mortgage  to  Gross  were 
clearly  competent  testimony,  and  the  ob- 
jectlons  made  to  their  Introduction  were 
untenable.  These  papers  furnished  strong 
corroborative  testimony  of  the  truth  of 
Gross'  narration  of  the  occurrence  be- 
tween himself  and  Mulvany.  Mulvany 
contended  that  he  received  the  oats  with- 
out knowledge  of  Gross'  claim,  and  he 
sought  to  avoid  the  force  and  eOect  of  his 
own  agreement,  and  the  conversation 
which  he  had  with  (jross,  by  stating  that 
his  only  agreement  was  to  pay  any  bal- 
ance that  might  be  left  after  paying  all 
the  other  obligations  named  in  the  bill, 
and  that  the  order  of  payment,  as  ex- 
pressed, was  purely  an  accidental  one. 
The  chattel  mortgage  which  was  on  rec- 
ord in  the  county  covering  this  Identical 
crop  of  oats  stronglj-  tended  to  support 
the  plaintiff's  contention  that  he  assented 
to  the  delivery  of  the  oats  to  Mulvany 
only  on  Mulvany 's  promise  to  pay  him  the 
amoun<^  of  the  Holland  and  Newby  obliga- 
tion. It  is  hardly  probable  that  a  credit- 
or holding  ample  securltyfor  the  payment 
of  his  debt  would  consent  to  the  sale  of 
the  chattels  which  were  his  sole  security 
without  some  promise,  which  he  dconiod 
both  equally  binding  and  safe.  The  identi- 
ty of  the  note  and  the  error  in  description 
could  only  be  shown  by  the  producthni  of 
the  paper.  Clearly,  under  all  the  circum- 
stances, the  objections  to  the  Introduction 
of  these  two  instruments  were  not  well 
taken.  The  contention  that  the  verdict 
of  the  jury  is  unsupported  by  the  testi- 
mony cannot  prevail  In  this  court.  The 
case  w^H  tried  and  submitted  to  the  jury 
under  instructions  which  are  not  com- 
plained of.  There  Is  evidence  enough  in 
the  case  to  support  the  verdict,  and  there 


is  nothing  to  show  that  the  Jury  were  in- 
fluenced by  passion  or  prejudice.  Under 
these  circumstances,  their  verdict  upon 
the  facts  cannot  be  disturbed.  Kinney 
V.  Wood.  10  Colo.  270.  15  Pac.  Kep.  402; 
Green  v.  Taney,  7  Colo.  278.  3  Pac.  Rep. 
423.  It  is  impossible  to  discover  any  er- 
ror In  the  record  that  would  warrant  a 
reversal  of  the  case,  and  the  judgment  of 
the  court  below  is  affirmed. 


Oi-eow  V.  Scott  et  a/. 

(Court  of  Appeals  of  Colorado.    Oct.  13, 1891.  ^ 

Tbcst-Deeds  —  Power  op  Trustees  to  Release 

— St'BSTITCTIOS   OF   SkCURITIES. 

1.  Plaintiff  conveyed  land  to  defendants  for 
tl6,000,  taking  a  note  for  the  amount,  secured  by 
a  truHt-deed.  The  parties  at  the  same  time 
agreed  that  as  fast  as  lota  were  sold  defendants 
would  turn  over  the  money  in  liqaidation  of  the 
trust-deed,  which  was  to  be  released  as  to  them, 
and  that  when  enough  were  sold  to  pay  the  plain- 
tiff, defendants  would  reconvey  to  him  a  fourth 
interest  in  all  that  remained.  Plaintiff  alleged 
that  after  the  sale  of  some  lots  there  was  still 
due  $11,441;  that  defendants  frandulently  con- 
veyed the  remaining  lots  for  $13,000,  which  was 
less  than  a  third  of  their  value,  payment  being 
made  in  cash  and  notes  due  in  one  and  two  years, 
secured  by  a  trust-deed;  that  these  were  accept- 
ed by  plaintiff's  trustee  in  full  of  defendants' 
note,  and  the  trust-deed  given  by  them  released; 
and  that  the  release  thus  obtained  was  fraudu- 
lent, and  without  the  knowledge  of  plaintiff.  A 
few  days  prior  to  the  release  plaintiff  had  writ- 
ten the  trustee  to  continue  to  release  the  lots  un- 
der the  agreement,  and  on  the  date  of  the  trans- 
action itself  plaintiff's  attorney  indorsed  the  said 
letter  with  the  request  "please  release. "  Held 
that,  even  if  the  trustee  acted  beyond  his  powers 
in  accepting  notes  which  delayed  the  time  of 
payment  one  and  two  years,  the  error  was  cured 
by  a  decree  of  court  requiring  that  the  amount 
be  paid  at  once. 

a.  The  fact  that  defendants  conveyed  the 
property  to  one,  who  shortly  afterwards  con- 
veyed it  to  a  corporation,  in  which  be  and  they 
were  the  sole  stoekholders,  while  colorable  and 
suspicious,  was  not  of  itself  sufficient  to  estab- 
lish fraud,  where  defendants  showed  that  the 
price  for  which  it  was  sold  was  tbe  utmost  that 
could  be  obtained  for  it,  and  plainttS  failed  to 
show  that  tbe  price  was  inadequate. 

Appeal  from  district  court,  Arapahoe 
county;  L.  M.  Goddard,  Judge. 

Suit  by  Peter  Olson  against  Q.  Oskar 
Scott  and  others  to  set  aside  a  conveyance 
on  the  ground  of  fraud  and  other  relief. 
Decree  for  deffudants.  Plaintiff  appeals. 
Affirmed. 

Statement  by  the  Cockt.  This  suit 
originated  In  transactions  between  the 
parties  concerning  a  certain  tract  of  land, 
appellant  being  the  owner  of  the  farm. 
Scott,  McCourt,  and  Wlswall,  appellees, 
considering  it  desirable  for  subdivision  as 
suburban  property  for  residences,  pur- 
chased it  for  that  purpose,  paying  no  mon- 
ey. The  property  was  conveyed  by  ap- 
pellant l)y  warranty  deed,  a  note  made  for 
the  entire  purchase,  ¥16,000,  and  a  trust- 
deed  given  upon  the  property  to  secure  the 
payment.  A  written  contract  was  made 
and  executed  by  the  parties  explanatory 
of  the  transaction,  which  Is  as  follows: 
""Wltnesseth.  that  whereas,  the  said  par- 
ties of  the  first  part  have  this  day  pur- 
chased from  the  said  Peter  Olson  certain 
real  estate  in  the  south  )|i  of  the  south-west 
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•of  BPctlon  33,  township  4  south,  of  range 
vveBt;  and  the  DorthJ^  ofthenorth-weat 
Ji  ol  section  4,  in  township  5  soutli,  of 
range  68  west,  more  particularly  described 
In  the  warranty  deed  of  even  date  hei-e- 
wlth,  given  by  said  party  of  the  second 
part  to  said  parties  of  the  flrst  part;  and 
whereas,  said  parties  of  the  first  part  have 
platted  said  land  and  laid  the  same  out 
into  lots,  blocks,  streets,  and  alleys,  as  per 
a  map  of  tlie  same  this  day  filed  In  the  re- 
corder's office  of  said  Arapahoe  county ; 
and  whereas,  said  parties  of  the  first  part 
have  this  day  executed  to  said  party  of 
tlie  second  part  a  trust-deed  on  said  prop- 
erty for  tlie  HUDi  of  sixteen  thousand  dol- 
lars, (<il6,000;)  and  wliereas,  said  parties 
of  tlie  fii"st  part  are  desirous  of  paying 
said  ¥16,0flOaB  soon  and  as  rapidly  as  pos- 
sible, and  said  parties  of  the  first  part  are 
desirous  of  selling  said  property  so  platted 
ss  aforesaid,  and  putting  the  same  on  the 
market  for  nule:  Now,  therefore.  In  con- 
sideration of  the  premiseH,  It  is  hereby 
agreed  by  and  between  the  parties  hereto 
that  as  rapidly  as  any  of  said  property 
shall  be  sold  by  the  parties  of  the  first 
part  said  party  of  the  second  x'oi'l^ 
shall  cause  to  be  made  and  executed  by 
his  trustee  a  release  deed  of  trust  for  each 
and  every  parcel  of  said  property  so  sold 
by  said  parties  of  the  first  part,  releasing 
'said  property  so  sold  as  aforesaid  fi-oui 
the  effect  of  said  trust-deed  of  said  parties 
of  the  first  part,  made  and  executed  as 
aforesaid,  to  said  party  of  the  second 
part,  bearing  even  date  herewith  ;  andlm- 
mediutely  on  the  sale  of  any  of  said  prop- 
erty by  said  parties  of  the  first  part  the 
selling  price  of  the  same  shall  be  deposited 
to  the  credit  of  said  party  of  the  seconcl 
part  in  tlie  German  National  Bault  of  the 
dty  of  Denver,  until  the  amount  received 
and  deposited  as  aforesaid  shall  reach  the 
sum  of  flC.OOO;  and  the  sums  so  deposited 
us  aforesaid  in  said  bank  shall  be  applied 
to  the  payment  of  the  promissory  note  of 
even  date  ht'rewith,  for  tlie  sum  ol  f  IC.OfMI, 
made  and  delivered  by  said  parties  of  the 
first  part  to  said  party  of  the  second  part, 
and  secured  as  aforesaid  by  said  deed  of 
trust:  and  when  said  sum  of  $16,U00  shall 
have  been  deposited  In  said  bank  an  afore- 
said, said  party  of  the  second  part  shall 
cause  to  be  made  by  his  trustee,  and  de- 
livered to  snid  ijarties  of  the  first  part,  a 
release  deed  of  trust  ol  said  property  from 
said  deed  of  trust  given  as  aforesaid,  and 
shall  cancel  and  return  to  said  partien  of 
the  first  part  said  i)romis8ory  note  for  $16,- 
000.  And  it  is  further  agreed  by  and  be- 
tween the  parlies  hereto  that  when  said 
$16,000shall  have  been  paid  in  full  as  afore- 
said by  said  parties  of  the  first  part  to  said 
party  of  tlie  second  part,  and  a  releaHo 
deed  of  trust  phall  have  been  executed  by 
said  trustee  of  the  party  of  thesecond  part 
to  said  parties  of  the  first  part,  releasing 
said  lands  from  said  trust-deed,  and  said 
party  of  the  second  part  shall  return  to 
said  parties  of  the  first  part  said  promis- 
sory note  BO  canceled  and  returned  aB 
aforesaid,  then  said  parties  of  thefirst  part 
Bball  make  and  execute  to  said  party  of 
the  second  part  a  good  and  sufficient  war- 
ranty deed  for  an  undivided  %  interest  la 
and  to  all  ol  said  real  estate  so  platted  as 


aforesaid  remaiulBg  unsold  at  that  time. 
And  It  isfurther agreed  by  and  between  the 
parties  hereto  that  no  part  or  parcel  o! 
said  real  estate  shall  be  sold  by  said  par- 
ties of  the  first  part  except  the  proceeds  of 
such  sale  be  deposited  as  aforesaid  to  the 
order  and  credit  of  the  party  of  the  second 
part  in  said  German  National  Bank  of  the 
city  of  Denver,  state  of  (Jolorado,  to  be 
applied  as  aforesaid  to  the  payment  of  the 
said  promissory  note." 

It  is  alleged  in  the  complaint  that  soon 
after  the  date  of  the  conveyance  the  land 
was  subdivided  Into 880  lots,  a  park, called 
"Olson  Park,"  of  40  acres,  streets,  al- 
leys, etc. ;  that  the  town  or  subdivision 
was  called  "Sheridan,"  and  a  plat  of  the 
same  recorded;  that  between  the  date  of 
the  contract  and  the  27th  day  of  February 
appellees  Bold  115  lots  for  ¥4,5ii$. 7.5, leaving 
unsold  665  lots  and  the  park ;  that  the  lots 
remaining  unsold  were  of  equal  average 
value  with  thoBe  sold,  and  of  the  aggre- 
gate value  of  $28,535,  and  that  tlie  park 
was  worth  JJG.UOO;  that  the  115  lots  sold 
were  at  the  time  of  their  respective  sales 
released  by  the  trustee  by  an  agreement 
with  appellant  from  the  operation  of  the 
trust-deed ;  that  the  consideration  for  the 
lots  sold  (cash, and  notes  secured  by  trust- 
deed)  was  turned  over  to  and  accepted  by 
appellant  to  be  applied  upon  the  note  of 
appellees,  that  on  the  27th  day  of  Febru- 
ary, 1889,  there  was  a  balance  due  ap- 
pellant of  $11, 441,  and  that  on  that  date 
Scott,  McCourt,  and  WIswall  fraudulently 
cimveyed  all  the  property  remaining  un- 
sold to  appellee,  I^ves,  for  the  eum  of 
$12,000,  ($3,000  cash  and  two  notes  of 
$4,500  each,)  due,  respectively,  in  one  and 
two  years,  secured  by  a  deed  of  trust  upon 
the  property;  that  the  cash,  notes,  and 
trust-deed  were  turned  over  to  Hon.  J.  A. 
Cooper,  trustee,  and  accepted  by  bim  In 
full  i^ayment  of  the  balance  due  appellant, 
and  the  deed  of  trust  released ;  thatHOcb 
release  was  obtained  from  the  tnmtee  by 
fraud,  without  compensation,  and  with- 
out the  knowledge  or  consent  of  appel- 
lant: that  on  the  30th  day  of  Mareh,  1889, 
Leves  conveyed  the  entire  property  by 
him  purchased  to  a  corporation  called  the 
"Denver  Suburlian  Improvement  Com- 
pany."  of  which  the  appclleefl,  Wlswall, 
Scott,  and  Leves  were  the  only  Incorpo- 
rators, and  that  the  conveyance  was 
made  to  cheat  and  defraud  appellant  out 
of  his  Interest  In  the  property  as  reserved 
to  him  In  the  written  contract,  praying 
that  the  release  executed  by  Cooper  as 
trustee  be  canceled:  that  the  deed  from 
Wlswall,  Scott,  McCourt,  and  Leves  be 
canceled ;  that  appellees  and  the  Denver 
Suburban  Improvement  Company  be  en- 
joined from  disposing  of  or  conveying  any 
of  the  property;  and  for  a  Judgment  of 
$12,000  for  the  balance  remaining  unpaid 
from  appellees. etc.  Defendants  answered, 
denying  all  the  material  allegations  of 
fraud,  ci>n8plracy,  etc..  and  aver  that  prior 
to  the  27th  day  of  February,  1889,  they 
spent  large  sums  of  money  in  laying  out. 
Improving,  and  advertising  the  property, 
and  In  efforts  to  sell  the  same.  That  the 
115  lots  were  all  they  succeeded  in  selling; 
admit  that  thei-e  was  still  due  and  owing 
to  the  appellant    $11,441.23,  which  would 
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?be  due  and  paj-able  March  let;  aver  that 
thp  sale  to  Leves  was  made  in  good  faith, 
and  for  the  largest  araouDC  obtainable, 
and  that  tliey  were  obliged  to  sell  to  pro- 
tect themselveH  agalnBt  sale  under  th»> 
truat-deed ;  aver  that  the  appellant  had 
fall  knowledge  ol  the  sale  tu  Leves,  and 
that  the  trustee  was  authorized  to  accept 
the  notes  and  secuiity  and  release  the 
trust-deed.  That  by  an  agreement  made 
between  the  parties  the  following  order 
was  executed  to  the  trustee:  "Denver, 
Colo.,  Feb.  18,  1889.  Hon.  J.  A.  Cooper- 
Dear  Sir:  You  will  please  continue  to  re- 
lease land  in  Sheridan  subdivision  as  fast 
as  the  lots  are  sold,  and  receive  cash  and 
noted  in  payment  for  same,  in  accordance 
with  agreements  on  deposit  In  German 
Bank.  Pkter  Olson.  Pleaxe  release  S. 
E.  Browne.  February  27,  1889."  That 
through  such  sale  to  Levee  appellees'  note 
was  fully  paid,  and  the  further  sum  of 
$558.76.  A  replication  was  filed,  putting 
In  issue  the  averments  in  the  answer.  On 
Maix'h  1,1890.  a  decree  was  entered,  the 
court  finding  all  the  issues  In  favor  of  the 
appellees,  but  requiring  them  to  pay  to 
appellant  the  sum  of  f 8,441. 25,  being  the 
balance  duo  him  on  the  note  for  the  pur- 
chase of  the  property,  within  10  days, (such 
payment  to  take  the  place  of  the  Leves 
note,  and  requiring  the  trustee  to  release 
the  property  from  the  Leves  trust-deed. 
The  only  errors  assigned  are  the  follow- 
ing: "First.  The  court  erred  in  escludinir 
pertinent  and  legal  testimony  In  I>ehalf  of 
the  appellant;  secoiifl,  the  conrt  erred  In 
admitting  incompetent  and  Irrelevant  tes- 
timony In  behalf  of  the  appellees;  third, 
the  finding  and  judgment  and  decree  of 
the  said  court  is  contrary  to  law  ;  fourth, 
the  evidence  clearly  shows  that  the  last 
release  made  by  the  said  trustee  was  void 
because  beyond  bis  powertomake,  in  this: 
that  the  time  of  payment  on  the  note  of 
the  appellees  to  the  appellant,  to  the  ex- 
tent of  f9,000,  was  extended  for  one  and 
two  years,  without  the  knowledge  or  con- 
sent of  the  appellant,  and  without  any 
consideration  to  him." 

Alrin  Marsh  and  firoT^'ne  dk  Putnam, 
for  appellant.  Stevens  <£  Ward,  for  ap- 
pellees. 

BKEn,  J.  The  first  and  second  of  the 
supposed  errors  assigned  may  be  disre- 
garded. No  serious  error  was  committed 
by  the  court  in  omitting  or  rejecting  evi- 
dence. It  is  true,  the  evidence  was  al- 
lowed a  wide  range,  but  it  seemed  neces- 
sary for  a  full  and  proper  understanding 
of  the  case.  There  was  considerable  cou- 
filct  in  the  testimony,  but  the  preponder- 
ance appears  to  have  been  clearly  with 
appellees,  and  is  corroborated  by  circum- 
stances and  former  course  of  dealing.  It 
is  affirmatively  alleged  in  the  complaint 
that  the  sale  to  Leves  was  collusive,  fraud 
olent,  and  made  with  the  intention  to  de- 
fraud and  injure  appellant,  but  the  evi- 
dence signally  fails  to  sustain  the  allega- 
tion. "It  Is  equnll.v  a  rule  in  courts  of 
law  and  courts  of  equity  that  fraud  is  not 
to  be  presumed,  but  It  must  be  established 
by  proofs. "  Cnlvprsity  of  Oxford  Case,  10 
Coke,  56;  Story,  Eq.  Jur.  J  190.  arcum- 
Btances  of  mere  suspicion,  leading  to  cer- 
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tain  results,  will  not  hi  either  of  these  courts 
be  deemed  suflieient  ground  to  establish 
fraud.  Trenchard  v.  Wanley,  2  P.  Wms. 
166;  Townaend  v.  r.owfleld,  1  Ves,  Sr.  35; 
Walker  v.  Symonds,  3  Swanst.  61.  Courts 
uf  equity  do  not  require  positive  proof  ol 
fraud.  It  may  be  inferred  from  or  estab- 
lished by  inferences  from  facts  and  circum- 
stances. In  this  case  the  conveyance  to 
Leves  and  by  him  to  a  corporation,  of 
which  he  and  others  of  appellees  were  the 
Bolelncorpora  tors  and  stockholders,  might 
upon  its  face  be  looked  upon  as  colorable, 
collusive,  and  suspicious;  but  this  was  in- 
sufficient. Had  the  fact  been  shown  that 
the  property  was  conveyed  for  an  inade- 
quate price,  far  below  its  value,  that  fact, 
in  connection  with  the  colorable  transfers, 
would  have  gone  far  to  establish  fraud. 
Appellant  failed  to  make  such  proof,  while 
the  evidence  of  appellees  shows  it  was  the 
utmost  they  could  secure  by  strenuous 
efforts.  Wliether  or  not  appellant  was 
cognizant  of  and  fully  Informed  in  regard 
to  the  substitution  of  the  Leves  noteshav- 
Ing  one  and  two  years  to  run  after  the 
maturity  of  the  other  note  In  place  uf  the 
balance  remaining  due  on  that,  is  a  ques- 
tion upon  which  there  is  quite  a  conflict  of 
testimony,  but  the  testimony  of  appellees 
appears  to  be  sustained  not  only  by  the 
former  course  of  dealing,  but  by  the  writ- 
ten order  of  February  18,  1S89,  under 
which  was  written:  "Please  release  S. 
E.  Browne.  February  27,  1889."  Gen. 
Browne  having  been  at  that  time  the  at- 
torney of  appellant,  and  tlie  date  being 
that  on  which  the  substitution  and  release 
was  made,  the  conviction  is  very  strong 
that  the  matter  was  fully  undei-stood, 
and  the  allegation  that  the  release  was 
obtained  from  the  trustee  by  the  fraud  of 
appellees  is  not  sustained  by  the  evidence, 
which  would  go  far  towards  showing 
that  if  there  was  an  error  the  trustee  was 
misled  by  the  request  of  counsel  written 
under  the  order  of  appellant.  It  the  sub- 
stitution was  unwarranted,  and  worked 
a  wrong  by  postponing  the  time  of  pay- 
ment one  and  two  years,  it  was  cured  by 
the  judgment  and  decree  ol  the  coui't,  re- 
quiring the  balauce  due  to  be  paid  in  10 
days.  We  think  the  findings  and  decree 
of  the  court  were  warrantee!  by  the  evi- 
dence, and  that  the  judgment  should  be 
affirmed. 


Blakkbi.ee  v.  Dye. 
{Court  of  Appeals  of  Colorado.    Oct  13, 1891.) 
Deposition— NECBsgitr  o»  Sral. 
Under   Code  Colo.  1887,  §  349,  providing 
that  the   deposition  of  a  witness  residing  out  of 
the  state  must  be  taken  on  a  commission  issued 
by  the  clerk  under  the  seal  of  the  court,  a  com- 
luission  issued  without  u  seal    by  the  judge  of 
the  county  codrt  acting  as  his  ovm  clei'k  is  a  nul- 
lity, and  the  deposition  taken  under  it  is  inad- 
missible. 

Error  to  Otero  county  court;  C.  W. 
BoMOARnNER,  Judge. 

James  H.  Dye  sued  Wllniot  Blnkeslee 
for  commissions  for  selling  defendant's 
property.  Judgment  for  plaintiff.  De- 
fendant apiieals.    Reversed. 

James  UotTintre,  for  plaintiff  in  error. 
A.  F.  Thompson,  for  defendant  in  error. 
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BiBSEi.T,,  J.  Dye  brought  this  action 
againut  BlakeBlee  before  a  justice  In  Otero 
county  to  recover  $125,  which  he  claimed 
as  a  commission  upon  the  sale  of  certain 
property  belonsinj;  to  Blalieslee.  After  a 
trial  before  the  justice  an  appeal  was  tak- 
en to  the  county  court,  where  the  action 
was  tried  by  a  jury,  which  found  a  verdict 
of  f 50  in  tiivorof  the  plaintiff,  on  which 
the  jndKment  was  entered  whereon  error 
is  assigned.  During  the  progress  of  the 
litigation  in  the  county  court  the  plaintiff, 
Dye,  sued  oat  a  deditnua  to  take  testimo- 
ny of  one  Desent  in  Fayette  count.v, 
Iowa,  Divers  errors  are  Insisted  upon 
and  argued  by  counsel  In  their  briefs,  but 
the  onl3'  one  important  to  consider  is  that 
predicated  upon  the  form  of  the  dedimns 
under  which  the  testimony  was  taken. 
The  writ  appears  in  the  record,  and  was 
apparently  issued  by  the  judge  ot  the 
county  court  acting  as  his  own  clerk.  It 
Is  without  a  seal  or  any  other  form  of  au- 
thentication. A  motion  was  made  prior 
to  the  trial  to  suppress  the  deposition 
because  of  this  irregularity.  The  error  is 
well  assigned.  The  statute  requires  (Code 
18S7,  §  349)  that  the  deposition  of  a  wit- 
ness residing  out  of  the  state  must  be  tak- 
en upon  p.  comniisslon  to  be  issued  by  the 
clerk  under  the  seal  of  the  court.  This 
statute  is  but  declaratory  of  the  law  as  It 
existed  prior  to  this  enactment.  The  seal 
of  the  court  was  always  a  necessary  and 
essential  part  of  every  writ  issued  at  the 
common  law.  In  no  other  manner  did  a 
court  of  record  authenticate  its  process. 
It  Is  clear  under  the  authorities  that  a 
dedtnins  is  a  writ,  and  that  it  is  a  process 
requiring  a  seal.  Freeman  v.  Lewis,  5  Ired. 
91;  Ford  v.  Williams,  24  N.  Y.  359;  Tracy 
V.  Suydam,  30  Barb.  110;  Churchill  v.  Car- 
ter, 15  Hun,  385;  Bylngton  v.  Moore,  62 
Iowa,  470, 17  N.  W.  Rep.  614.  The  statuto- 
ry provision  is  in  harmony  with  the  gen- 
eral law  upon  thesubject.  It  must,  there- 
fore, be  true  that  the  specific  requirement 
of  the  statute  upon  the  subject  must  be 
observed  in  order  to  render  the  process 
available  as  an  authority  to  an  otticer  to 
take  the  testimony,  and  that  without  It 
the  writ  would  be  a  nullity,  and  a  deposi- 
tion taken  under  it  would  be  inadmissible 
as  evidence.  The  motion  to  suppress  the 
deposition  should  have  been  sustained, 
and  for  the  error  of  the  court  in  this  par- 
ticular the  cause  must  be  reversed  and  re- 
mande(J- 


Babcock  v.  Mebritt  el  oJ. 
(Court  of  Appeals  of  CoUyrado.  Oct.  12,  1891.) 
Real-K»tate  Agents— Commissioss. 
A  real-estate  agent  who  is  authorized  to 
sell  a  piece  of  property  for  $7,.')0(),  or  for  $7,000 
net,  clear  of  all  commissions,  cannot  recover  com- 
missions from  the  owner,  who  herself  sells  the 
pi-operty  for  $7,000  to  a  purchaser  who  was  intro- 
duced to  her  by  the  agent,  but  to  whom  the  agent 
was  unable  to  malie  a  sale,  and  who  made  the 
agent  no  offer  whatever. 

Appeal  from  superior  court  of  Denver; 
Mbrrick  a.  Rooeks,  Judge. 

Action  by  Elmer  W.Merritt  and  another 
against  Mollle  K.  Babcock  for  commls- 
Blons  for  the  sale  of  defendant's  property. 


Judgment  for  plaintiffs.      Defendant  ap- 
peals.    Reversed. 

Patterson  <&  Thomas,  for  appellant. 
Doud  &  Fowler,  for  appellees. 

Reed,  J.  This  was  an  action  brought 
by  appellees,  Merritt  &  Gronimon, 
against  Mollle  £.  Babcock  to  recover  com- 
missions as  real-estate  brokers  upon  an 
alleged  sale  of  property  ot  appellant  in 
the  city  of  Denver.  Trial  to  a  jury.  Ver- 
dlctand  judgment  forplalntlffs  (appellees) 
for  f237.50.  There  Is  no  important  eon- 
tllct  in  the  testimony.  At  the  close  of 
plaintiffs' evldencn  motion  for  a  nonsuit 
was  made  on  behalf  ot  the  defendant, 
which  was  disallowed  by  the  court.  The 
right  to  recover  was  based  upon  the  testi- 
mony of  plaintiffs,  which  was  not  serioas- 
ly  controverted  by  the  defense. 

The  first  important  question  to  be  de- 
termined is  one  of  law, — whether,  upon 
the  testimony  of  the  plaintiffs,  uncontra- 
dicted, they  were  shown  to  have  earned 
and  to  have  been  entitled  to  a  commis- 
sion. The  following  tacts  were  estab- 
lished by  the  evidence:  In  the  fall  of  1885, 
Mr.  Merritt  met  appellant,  who  said  she 
was  quite  anxious  to  sell  the  property; 
that  the  price  was  $7,500,  but,  if  an  offer 
ot  less  was  made,  it  might  be  submitted 
to  her  through  her  agent.  He  says:  "I 
told  her  that  I  had  s  party  at  that  time 
who  had  been  figuring  on  the  property, 
that  I  had  already  shown  the  property 
to,  and  that  I  hoped  to  complete  a  sale," 
etc.  Another  Interview  was  had  two  or 
three  weeks  later.  " Mrs.  Babcock  asked 
me  it  I  bad  yet  completed  the  sale  to  this 
party  I  had  been  figuring  with  before.  I 
told  her  that  I  had  not  yet  succeeded  In 
completing  the  sale,  but  that  I  still  had 
the  party  in  tow,  and  was  trying  to  sell 
to  them."  On  the  let  of  January,  18.S6, 
witness  formed  a  partnership  with  Mr. 
Grommon,  and  at  some  subsequent  time 
again  saw  appellant,  and  informed  her  of 
the  partnership;  told  her  "that  we  were 
endeavoring  to  sell  her  property;  had 
been  advertising  it,  and  were  trying  to 
complete  a  purchase  or  sale,  and  that  we 
should  use  every  means  In  our  power;" 
that  he  personally  never  had  «uiy  farther 
conversation  with  her.  The  party  re- 
ferred to  by  the  witness  as  being  the  one 
to  whom  he  supposed  he  could  sell  the 
property  was  a  Mr.  J.  M.  Tompkins,  a 
resident  of  Cheyenne.  The  last  Interview 
between  Merritt  and  appellant  seems  to 
have  been  In  the  latter  part  of  February, 
1SS6.  On  the  28th  day  of  April  following, 
by  an  arrangement  and  trade  made  be- 
tween Mr.  Tompkins  and  appellant,  Mr. 
Tompkins  became  the  owner  of  the  prop- 
erty. Mr.  Merritt  had  shown  the  proper- 
ty to  Mr.  and  Mrs.  Tompkins  with  a  view 
of  renting  it  to  him.  This  was  in  the  lat- 
ter part  ot  February  or  early  part  ol 
March.  It  appears  that  while  looking 
through  the  house  for  the  purpose  of 
renting  there  was  some  talk  of  the  possi- 
bility of  his  jturchaslng  it  at  some  subse- 
quent time.  He  wanted  to  know  If  plain* 
tiff  thought  the  owners  would  take  In  ex- 
change some  property  which  he  owned  in 
Cheyenne.  He  was  told  that  he  thought 
not ;  that  the  owner  wanted  the  money. 
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etc.;  that  he  tried  to  get  an  offer  or  prop- 
osition frumTompkinH  to  trade  for  or  pur- 
ciiase  tile  property,  but  none  was  made; 
that  TonipkiDB  said  that  he  would  rent  it 
for  a  inontli,  and  perhaps  be  nrould  make 
a  proposition  to  purchase;  that  was  the 
last  and  only  conversation  lie  bad  regard- 
luK  the  sale.  On  cmss-examination,  plain- 
tiff said  tbathe  tried  to  get  an  offer,  but  did 
not  succeed.  There  is  no  evidence  to  show 
either  that  the  appellees  were  ever  autho- 
rised to  trade  the  property,  or  sell  for  any- 
thing but  cash.  It  is  established  by  tlie 
evidence,  and  uncontradicted,  that  tlie 
price  of  the  property  was  $7,500,  and  that 
the  lowest  offer  that  would  be  entertained 
was  $7,000  net,  or  clear  of  all  commissions 
o(  agents.  It  is  also  shown  that  no  talk 
or  conversation  had  between  appellees 
and  Tompkins  in  regard  to  the  probability 
of  a  trade  «if  property  was  communicated 
by  plaintiffs  to  the  defendant.  It  is  also 
shown  that  the  uffer  of  $7,000  cash  net  for 
the  property  would  not  be  entertained,  un- 
less the  sale  woe  made  and  the  transac- 
tion closed  before  appellant  left  Denrerfor 
Omaha,  which  was  to  occur,  and  did,  a 
day  or  two  after  the  laat  Interview.  It 
appears  that  some  timedurlng  the  month 
of  March  or  early  part  of  April  the  agent 
of  appellant  applied  to  Mr.  Grommon  to 
learn  tlie  name  of  the  party  who  had 
talked  of  trading  for  the  property,  and 
was  Informed  that  it  was  Mr.  Tompkins, 
who  was  renting  tbe  property,  and  who 
had  an  ofttce  in  Cheyenne.  This  appears 
to  have  been  the  only  participation  of  ap- 
pellees in  the  transaction  subsequent  to 
tlietacts  stated  above.  It  is  sliown  by  tlie 
testimony  of  Mr.  Merritt  that  neither  lie 
nor  his  partnerfurther  participated  In  nor 
had  any  knowledge  of  the  dealings  be- 
tween appellant  and  Mr.  Tompkins  until 
some  time  subsequent  to  tbe  transftr  of 
tbe  property,  when  he  learned  the  fact  of 
the  sale  from  the  county  records.  After 
learning  the  fact,  he  addressed  the  follow- 
ing letter  to  appellant:  "Denver,  Colo., 
May  19,  18S6.  Mrs.  M.  E.  Bnbcock,  Oma- 
ha, Neb. — Dear  Madam:  We  are  pleased 
to  see  by  the  records  of  Arapahoe  county 
that  you  have  sold  your  property  at  No. 
277  Broadway  to  Mr.  J.  M.  Tompkins, 
whom  we  had  the  pleasure  of  interesting 
in  tbe  purchase,  first  through  his  wife,  in 
November  of  last  year,  soon  after  you 
were  pleased  to  place  it  in  my  hands  for 
rent  and  sale,  and  afterwards  Mr.  Tomp- 
kins himself.  Vtlesee  by  the  records  that 
the  price  which  you  received  for  the  place 
was  $7,000,  and  we  are  glad  we  succeeded 
in  securing  a  good  customer.  Our  com- 
mission is  regular  board  rates,  viz.,  5%  on 
first  $2,500,  and  2%'}',  on  excess,  making 
amount  due  us  of  $237.60,  wliich  please 
remit  us  at  once,  and  oblige  yours,  truly, 
Merkitt  &  Gkommos.  By  Merritt."  In 
the  purchase  made  by  Mr.  Tompkins  be 
assumed  Incumbrance  on  the  property  of 
$4,000;  gave  his  note  for $1,000;  put  in  one 
house  and  lot  in  Cheyenne  at  an  estimated 
value  of  $2,000, — moklng,  as  supposed,  the 
consideration  J7,000. 

There  are  a  great  many  reported  cases 
of  suits  by  real-estate  brokers  to  recover 
coramissiona.  The  decisions  of  the  differ- 
ent  courts  are  not  ail  in  barmony,  but 


there  are  some  well-settled  rules  and  lega 
principles  that  seem  to  be  well  founded  in 
reason  that  are  almost  universally  con- 
ceded as  controlling.  Two  of  them  only 
need  be  invoked  In  the  determination  of 
this  ease:  I'li-st.  Before  the  broker  can 
be  said  to  have  earned  his  commission, 
be  must  producea  purchaser  who  is  ready, 
willing,  and  able  to  purchase  tbe  property 
upon  the  terras  and  at  a  price  designated 
by  the  principal.  Hungerford  v.  Hicks,  39 
Conn.  259;  Tombs  v,  Alexander,  101  Mass. 
2.'-)5;  Barnard  v.  Monnot,  •42  N.  Y.  20:»; 
Satterthwalte  v.  Vreeland,  3  Hun,  K2; 
Rees  V.  Spruance,  45  111.  308;  Mc.\rthur 
V.  Slauson.  53  Wis.  41  ;>  Wylie  v.  Bank,  61 
N.  Y.  41.').  Second.  Tbe  broker  must  be 
the  eflicicut  agent  or  procuring  cause  of 
the  sale.  Tbe  means  employed  by  him 
and  his  eRorts  must  result  in  the  sale.  He 
must  And  the  purchaser,  and  the  sale  must 
proceed  from  his  efforts  acting  as  broker. 
McCluve  V.  Paine,  49  N.  Y.  5(il ;  Lloyd  v. 
Matthews,  51  N.  Y.  124;  Lyon  v.  Mitchell, 
36  N.  Y.  235;  Briggs  v.Eowe,  •43  N.  Y.424; 
Murray  v.  Currie,  7  Car.  &  P.  584;  Wilkin 
son  V.  Martin,  8  Car.  &  P.  5.  Tested  bj 
these  general  principles.  It  at  once  be- 
comes apparent  that  no  commission  was 
earned.  The  employment  was  to  make  a 
cash  sale  for  $7,500.  or  within  a  short,  defi- 
nite, and  limited  time  at  $7,000  net.  These 
were  the  tprms.  No  purchaser  was  found 
by  the  brokers  who  made  any  proposition 
to  purchase  for  cash,  or  any  definite  prop- 
osition to  trade  property  that  was  or 
could  be  communicated  by  the  brokers  to 
their  principal.  With  the  renting  of  the 
property  to  the  subsequent  purchaser,  all 
efforts  to  sell  seemed  to  have  been  discon- 
tinued, and  no  knowledge  of  the  transac- 
tion with  the  principal  was  obtained 
by  the  brokers  until  tbe  fact  of  the  trans- 
fer of  the  property  was  learned  from  the 
county  records.  In  the  contemplated  sale 
for  cash,  commissions  were  contingent 
upon  soiling  for  $7,500.  or  a  sum  above  $7,- 
000  sulfjcit:ut  to  cover  them.  That  having 
been  the  contract  proved,  and  the  only 
one  made,  it  is  hard  to  liud  a  legal  basis 
on  which  to  rest  the  claim  foruouimission. 
Had  the  purchaser  made,  through  tbe 
liroker,  a  definite  proposition  to  excliange 
property,  which  he  did  not,  and  tlie  offer 
bad  been  accepted,  commission  under  the 
contract  proved  could  aot  be  recovered 
unless  the  price  obtained  exceeded  the  last 
net  limit  given;  and,  when  it  is  shown 
that  no  proposition  to  exchange  was  made, 
communicated  to,  and  acted  upon  by  the 
owner.  It  is  at  once  obvious  that  the 
means  employed  by  the  brokers,  and  their 
efforts,  did  not  result  in  a  sale.  They 
found  no  purchaser,  and  the  sale  was  not 
made  tlirough  their  efforts  as  brokers. 
The  owner  herself  subsequently  sold  the 
property  to  the  tenant.  It  is  true  that  the 
brokers  gave  to  the  owner  the  name  of 
tbe  tenant  who  bad  previously  made  an 
indefinite  statement  of  bis  possible  willing- 
ness to  exchange  properties.  But  this  of 
itself  creates  no  legal  lialiillty  to  pay  com- 
missions. It,  at  most,  wonld  only  create 
a  moral  obligation  to  pay  for  the  informa- 
tion received,  it  tbe  same  was  beneficial. 
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They  had  fnUed  to  find  and  produce  a  pnr- 
cliaser  under  the  terms  of  their  employ- 
ment, and  the  owner  was  under  no  obli- 
gation to  wait  longer  or  Indefinitely;  and 
they  having  failed  to  negotiate  a  sale  or 
exchnuRe  with  Mr.  Tompkins,  or  even  get 
an  offer  from  blra,  the  fact  that  the  owner 
subsequently  sold  to  the  same  party  to 
whom  thoy  had  Ineffectually  attempted 
to  sell  has  no  legal  significance.  The  law 
allowing  compensations  to  this  class  of 
agents  for  supposed  intervention  in  real- 
estate  transactions  has  by  many  courts 
been  strained  to  its  utmost  tension.  But 
I  can  find  no  well-considered  case  suflB- 
ciently  broad  to  allow  the  appellees  to  re- 
cover under  the  facts  In  this  case.  I  cer- 
tainly do  not  feel  like  extending  It.  The 
law  should  be  so  defined  and  construed 
as  to  afford  the  owner  of  property  some 
protection  against  the  persistent  claims  of 
brokers  who  seek  a  recovery  on  purely 
technical  grounds,  and  at  the  same  time 
assure  to  the  broker  compensation  (or 
services  honestly  and  actually  rendered.  I 
cannot  Indorse  the  proposition  that  the 
placing  by  the  owner  In  the  hands  of 
brokers,  perhaps  twu  or  three  different 
firms,  property  for  sale  for  an  indefinite 
time,  creates  a  lien  on  the  property  in  fa- 
vor of  the  broker  for  commissions  In  case 
the  ownersells  hiuiself  at  somesubscquent 
time.  In  the  case  of  Clinndler  v.  Sutton, 
6  Daly,  117,  a  case  very  similar  and  almost 

farallel  with  the  one  under  consideration, 
find  the  conclusion  of  the  opinion  by  the 
eminent  judge  so  pertinent,  and  my  own 
Ideas  so  much  better  expressed  than  I  can 
express  them  myself,  that  I  may  be  par- 
doned for  quoting  it:  "The  preposterous 
propoKition  of  Burnett  is  that  because  he 
was  employed  to  sell  the  defendant's 
house,  and  undertook  to  sell  it  to  a  par- 
ticular person,  and  could  not,  no  sale 
of  it  could  be  made  to  that  person  there- 
after, no  matter  how  changed  the  facts 
may  have  been,  without  paying  him  a 
commission  ;  that  he  has  only  to  lodge  his 
caveat  to  prevent  the  owner  from  selling 
thereafter  to  any  one  to  whom  he,  as 
broker,  tried  in  vain  to  sell,  unless  at  the 
peril  of  payingtohlmhlsfull  commission." 
There  are  several  other  errors  assigned, 
notably  the  instructions  to  the  jury.  I 
may  be  permitted  to  say  that  the  instruc- 
tions are  in  some  parts  particularly  faulty 
in  subiuttting  to  the  jury  questions  of  (act 
not  warranted  by  the  evidence.  I(  I  did 
not  find  the  judgment  of  the  court  errone- 
ous In  refusing  a  nonsuit,  I  should  be  com- 
pelled to  reverse  the  case  upon  the  instruc- 
tions; but,  having  found  that  no  commis- 
sion was  earned,  a  review  of  the  instruc- 
tions Is  unnece8sar.v.  The  judgment 
should  be  reveraed,  and  cause  remanded. 


(1  Colo.  App.  101) 

CooPRB  V.  Wood  et  at. 

(Ccnirt  of  Appeals  cf  Colorado.     Oct  12, 1891.) 

COMPETENCT  OF  WITNESS— AMBNDMENT  OP  Fl.ElJ>- 
INO — HVIDBKCB  or  FARTNEKSniP — ADMISSIONS. 

1.  Where,  in  a  suit  against  one  inembor  of  a 
firm  and  the  estate  of  a  deceased  member,  the 
partnership  is  denied  by  defendant  estate,  the 
surviving  partner  is  not  a  competent  witness   to 

grove   the   partnership,   under  Mills'   Ann.   St. 
olo.  c.  182,  i  481U,  prohibiting  a  party  directly 


interested  in  the  event  of  the  suit  from  testify- 
ing vrben  the  adverse  party  sues  or  defends  as 
administrato.  of  any  deceased  person. 

2.  Where,  in  a  suit  against  one  member  of  a 
firm  and  the  estate  of  a  deceased  member,  the 
defense  pleaded  is  that  the  firm  was  dissolved 
before  the  debt  was  oontracted,  and  that  plain- 
tiffs accepted  the  individual  liability  of  the  sur- 
viving member,  and  settled  with  bim  individu- 
ally, and  this  member  testifies  that  he  gave  plain- 
tiffs a  chattel  mortgage  as  security,  it  is  an  abnse 
of  discretion  tor  the  trial  court  to  refuse  to  allow 
the  answer  to  be  amended  so  as  to  set  up  the 
giving  and  receipt  of  the  chattel  mortgage  in 
satisfaction  of  the  debt 

8.  In  such  case,  evid  enoe  of  all  the  transactions 
between  plaintiffs  and  the  surviving  partner  are 
admissible. 

4.  In  a  suit  against  a  surviving  partner  and 
the  estate  of  his  deceased  copartner,  the  admis- 
sions of  the  survivor  are  not  competent  to  show 
that  the  debt  sued  on  was  a  firm  debt,  especially 
where  there  is  evidence  that  prior  to  the  death  of 
the  deceased  partner  the  survivor  had  assumed 
the  debt  as  his  Individual  liability,  and  had 
given  his  individual  note  and  security  for  it. 

Error  to  Lake  county  conrt;  Wiluaic 
B.  Hall,  Jndge. 

H.  D.  Wood  and  others  sued  Isaac  Coop- 
er and  C.  H.  TIbbetts  as  partnen  for  a 
firm  debt.  Pending  the  suit,  Cooper  died, 
and  his  wife,  Sarah  K.  Cooper,  as  admin- 
istratrix, was  substituted.  Judgment  for 
plaintiffs.  Sarah  N.  Cooper  appeals.  Be- 
versed. 

J.  E.  Havens  and  Bennatt  &  Bennett, lot 
plaintiff  In  error.  C  S.  Libby,  for  defend- 
ants  In  error. 

Bbrd,  J.  It  this  were  not  a  case  affecting 
the  estate  of  a  deceased  person,  requiring 
a  speedy  termination,  to  enable  a  settle- 
ment of  the  estate  at  as  early  a  date  as 
practicable,  we  should  be  obliged  to  dieu 
miss  the  soit,  under  the  ruli-s  of  the  court, 
for  want  of  a  proper  abstract.  What 
purports  to  be  an  abstract  contains  noth- 
ing but  a  copy  of  the  pleadings,  and  what 
counsel  call  a  summary  of  the  assign- 
ment of  errors.  Nearly  every  supposed 
error  arose  upon  the  admission  and  rejec- 
tion of  evidence,  j'et  the  abstract  con- 
tains no  evidence  whatever  upon  the  ad- 
mission and  rejection  of  which  errors  are 
assigned,  and  no  reference  to  the  folios  or 
pages  of  the  record  where  It  can  be  found; 
but,  under  the  circumstances  uf  this  par- 
ticular case,  the  rule  will  be  waived,  hop- 
ing such  irregularities  will  not  again  oc- 
cur. The  s  It  was  brought  by  defendants 
In  error  (partners)  against  Isaac  Cooper 
and  C.  H.  Tibbetts,  as  partners,  to  recov- 
er the  balance  due  upon  p;ouds  alleged  tu 
have  been  sold  to  the  dpfendants.  Serv- 
ice was  had  upon  Isaac  Cooper,  but  none 
upon  Tibbetts.  The  complaint  is  in  the 
ordinary  form,  alleging  a  balance  of  f65!! 
and  Interest  to  be  due,  and  asking  judg- 
ment. The  answer  of  the  defendant  Coop- 
er, after  denying  every  allegation  of  the 
comiilaint  generally,  specifically  denies  the 
existence  of  the  partnership  of  the  defend- 
ants, and  avers  that  In  June,  1880,  and 
before  the  debt  sued  for  was  contracted, 
he,  the  defendant,  notified  the  plaintiffs 
that  no  partnership  existed,  and  forbade 
any  sale  of  goods  to  Tibbetts  on  bis  re- 
sponsibility. It  is  also  further  averred  in 
the  answer,  that  plaintiffs  afterwards  seb 
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tJed  with  TIbbettB  Individually  for  the 
araunnt  due,  includinK  the  claim  in  this 
suit,  and  took  the  individual  note  of  Tili- 
l>ett8  and  a  truHt-deed  upon  real  estate  to 
secu?^  tlie  payment  of  tlieuote;  that  the 
plaintiffs  accepted  and  received  the Bame  in 
Ba^infaction  of  the  original  indebtedness 
of  Tlbbetts.  In  reply,  plaintiffs  reassert 
the  partnership  of  defendants,  admit  the 
settlement  made  with  Tibbetts,  and  the 
talcing  of  his  note  and  the  deed  of  trnst  aa 
security,  but  aver  it  to  have  been  as  col- 
lateral security  only,  and  allege  the  non> 
payment  of  the  note,  and  a  failure  to  real- 
ize anything  upon  the  security.  Previous 
to  the  trial,  defendant  Cooper  died,  and 
piaintitt  in  error,  as  administratrix,  was 
substituted.  It  also  appears  from  the  rec- 
ord that  during  the  trial  conusel  of  defend- 
ants moved  the  court  for  leave  to  amend 
the  answer  by  alleging  that  the  individ- 
ual note  of  Tibbetts  was  further  secured 
by  a  chattel  mortgage  upon  personal 
property,  and  leave  to  amend  was  denied 
by  the  court.  Trial  was  had  to  the  court 
without  a  jury,  resulting — iis  near  as  it 
can  be  underxtuod — in  a  judgmentagainst 
the  sup:>osed  firm  of  Cooper  &  Tibbetts 
for  the  8UIU  of  91,008.50,  and  Judgment  for 
like  anriount  against  the  estate  oi  Cooper, 
deceased.  The  existence  of  the  partner- 
ship between  the  defendants  having  been 
directly  and  specifically  put  in  issue,  plain- 
tiffs, in  order  to  recover  against  the  es- 
tate of  Cooper,  were  obliKed  to  estabilKh 
it  affirmatively.  An  attempt  was  made 
toeMtabllfih  It  by  secondary  evidence,  such 
as  general  reputation,  circunistanees,  etc., 
but  this  class  of  loose,  indefinite  testimo- 
ny of  circumstances,  common  report  and 
reputation  "is  not  admissible,  except  in 
corroboration  of  previous  testimony,  un- 
less it  be  to  prove  the  fact  that  the  part- 
nerahip  otherwise  shown  to  exist  was 
linown  to  the  plaintiff."  2  (Jreenl.  Ev.  § 
483.  Numerous  other  authorities  might 
be  cited,  but  the  proposition  is  so  ele- 
mentary and  well  understood  it  is  unnec- 
essary. 

Tibbetts,  the  supposed  partner,  was  put 
upon  the  stand  as  a  witness  for  the  plain- 
tiffs, and  tCHtified  :  "I  lived  In  Bowman, 
Gunnison  county, 'Colorado,  In  18S0  and 
1SS1,  and  was  engag^ed  in  merchandising. 
Had  a  partner  in  the  business,— Isaac 
Cooper,  now  deceased."  This  was  the 
onl.y  direct  testimouj' toestaldish  tlie part- 
nership which  was  found  by  the  court. 
This  was  error.  The  supposed  partner 
was  not  competent  as  a  witness  to  estab- 
lish the  partnership.  Section  4816,  c.  132, 
Milts'  Ann.  St..  is  as  follows:  "That  no 
party  to  anj-  civil  action,  suit,  or  proceed- 
ing, or  person  directly  interested  in  the 
event  thereof,  shall  he  allowed  to  testify 
therein,  of  his  own  motion,  or  in  his  own 
behalf,  by  virtue  of  the  foregoing  section, 
when  any  adverse  party  sues  or  defends 
as  the  trustee  or  conservator  of  an  idiot, 
lunatic,  or  distracted  person,  or  as  the  ex- 
ecutor or  administrator,  heir,  legatee,  or 
devisee  of  any  deceased  ]>erson,  or  as  guard- 
ian or  trustee  of  any  such  heir,  legatee, 
or  devisee,  unless  when  called  as  a  witness 
by  such  adverse  party  so  suing  or  defend- 
ing. "  This  is  a  copy  of  the  statute  of  the 
Btote  ot  IllInoiB.    I  can  find  no  case  In 


oar  own  Reports  where  the  exact  ques- 
tion has  been  determined,  but  it  has  t)een 
adjudicated  and  construec^  in  that  state, 
and  directly  held  that  a  surviving  partner 
was  Incompetent,  by  reason  of  his  inter- 
est. See  Langley  v.  Dodsworth,  81  111. 
86;  Hurlbut  v.  Meelter's  Ex'x,  104  111.  541. 
The  latter  case  is  directly  in  point.  It  is 
said  in  the  opinion,  after  quoting  thestat- 
nte:  "Under  this  statute  we  are  satis- 
fied that  neither  J.  D.  Hurlbut  nor  D.  N. 
Hurlbut  was  a  competent  witness  fortiie 
plaintiff.  They  were  not  made  defendants 
in  the  action,  but  were  directly  interested 
In  the  event  of  the  suit.  Tliey  were  mem- 
bers f>f  the  firm  of  Hurlbnt  Bros.  &  Co. 
at  the  time  the  note  was  executed,  and 
were  maimers  of  the  note  in  suit,  and  lience 
had  a  direct  interest  In  the  result  of  the 
pending  action. "  In  the  course  of  the  ex- 
amination of  the  witness  Tibbetts  the  fol- 
lowing occurred:  "Question.  State  wheth- 
er or  not,  of  your  own  knowledge,  the 
account  sued  upon  in  this  action  has  been 
paid.  Answer.  Well,  in  my  judgment,  it 
has  been  paid.  I  gave  the  plaintiffs  a 
prorolBBory  note,  and  also  a  chattel  mort- 
gage, to  satisfy  that  account.  It  was  my 
individual  note.  Have  never  received  tiie 
note  in  return.  Plaintiffs  received  pay- 
ment of  that  note.  They  did  not  receive 
any  money.  I  do  say  the  plaintiffs  real- 
ized the  goods  in  the  bouse  which  I  gave 
them,  in  a  chattel  mortgage  upon  the 
goods  in  the  Tibbetts  House,  to  pay  this 
account. "  At  this  stage  of  the  proceed- 
ings leave  was  asked  to  amend  The  an- 
swer as  above  stated,  and  denied.  The 
refusal  to  allow  the  amendment  was  an 
abuse  ot  the  discretion  of  tiie  court,  and 
may  have  worked  great  injustice  to  the 
defendant.  Either  tiie  pleadings  should 
have  been  allowed  to  have  been  amended, 
or,  in  proof  of  payment,  all  the  transac- 
tions between  Tibbetts  and  plaiutiHs,  and 
all  facts  of  dealings  in  theway  of  payment 
or  satisfaction,  should  have  been  elicited. 
This  becomes  more  apparent  in  the  subse- 
quent testimony  of  Tlbl>etts,  wlien  called 
by  defendant,  and  in  the  refusal  of  the 
court  to  allow  the  witness  to  testify  to 
certain  facts  offered  in  pro«if,  which,  if  es- 
tablished, would  of  necessity  have  shown, 
if  not  full,  at  least  partial,  payment  by 
the  witness.  He  stated  tliat  in  payment 
of  his  individual  note  at  its  maturity  he 
turned  over  to  plaintiffs  the  personal 
property  covered  by  the  chattel  mort- 
gage; that  plaintiffs  took  possession  and 
charge  of  it:  no  porticm  was  ever  I'eturned 
to  him;  and  that  It  was  used  l>y  plain- 
tiffs In  the  Tibl>ctt8  House,  at  Aspen'.  He 
was  then  asked  the  value  of  the  proper- 
ty. Objection  was  made  and  sustained. 
Defendants  also  attempted  to  prove  l>y 
th'?  witness  that  the  witness  was  misled 
b.v  one  of  tiie  plaintiffs  at  the  time  the  real 
property  was  sold  under  the  trust-deed ; 
that  plaintiff  informed  him  that  he  would 
protect  his  interests,  and  that  it  was  \in- 
necessary  for  him  to  attend  the  sale;  that 
he  remained  away,  and  the  property  was 
bid  in  for  a  nominal  stun,  far  below  its 
value,  etc.;  but  was  not  allowed  to  make 
the  proof.  How  far  the  defendant  might 
have  been  snccessful  in  establishing  the 
facts  .contained  in  bis  offers  of  proof  of 
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course  cannot  be  known, but  the  opportu- 
nity Rhould  have  been  allowed  him.  It  In 
iinnecesHHry  to  follow  thlH  subject  further. 
The  whole  matter  should  have  been  in- 
vesttgated. 

In  defending  Rults  of  this  character  es- 
tates are  at  ^reat  disadvantaj^e,  and,  to  a 
great  extent,  at  the  mercy  of  claimants. 
The  actor  in  the  trunsactiijns,  who  did  the 
buRlness,  and  knew  all  the  facts  and  de- 
tails, being  dead,  the  representative  of  the 
estate,  having  no  knowledge  vnly  that 
subsequently  gained,  cannot,  in  the  first 
instance,  in  all  cases  interpose  all  necessa- 
ry defense,  and  courts  should.  In  the  inter- 
eat  of  Justice,  and  for  the  protection  of 
widows  and  children,  afford  every  reason- 
able facility  for  the  full  investigation  ot 
every  asserted  claim.  Sucli  facilities  were 
not  given,  nor  such  protection,  to  the  es- 
tate updn  the  trial  of  this  cause. 

Another  important  question,  which,  as 
far  as  I  can  ascertain,  has  not  been  deter- 
mined in  this  court,  is  presented  in  this 
case,  viz.,  whether,  under  any  circumstan- 
ces, after  the  dlKsoiution  of  the  partner- 
ship, the  admissions  or  acknowledgments 
of  a  former  partner  are  admissible  to  es- 
tablish a  cause  of  action  against  a  former 
partner.  In  England,  the  rule  for  years 
was  well  settled  that  such  admissions  are 
competent,  not  only  to  take  the  case  out 
of  the  statute  of  limitations,  but  to  estab- 
lish or  create  a  tirm  indebtedness.  It  was 
based  upon  the  opinion  of  Lord  Mansfield 
in  Whitcomb  v.  Whiting,  2  Doug.  652,  and 
what  .fudge  Story  (Story,  Partn.  §  323) 
did  not  hesitate  to  call  "an  unreasoned 
decision."  The  case  has  been  severely 
crlticlKcd  in  the  English  courts.  See  opin- 
ion of  Lord  Kk.nvo.n  In  Clarke  v.  Brad- 
shaw,  3  Esp.  l.'to;  of  Lord  Ei,i.K.\'noKoi;oH 
in  Brandram  v.  Wharton,  1  liarn.  &  Aid. 
•KW;  and  Lord  Tk.ntkkokn  in  Atkins  v. 
Trcdgold,  2  Barn.  &  C.  23;  and  the  doc- 
trine has  been  limited  and  partially  over- 
turned by  late  acts  of  parliament.  In  the 
United  States,  considerable  diversity  of 
opinion  is  expressed  In  the  different  courts, 
some  few  states  adiiering  to  and  follow- 
ing the  old  English  decisions;  but  in  feder- 
al courts  the  English  ductrine  has  been 
overruled,  and  the  admissions  held  inad 
mlssible,  first  in  the  caseof  ClementH<in  v. 
Williams,  8  Cranch,  72,  followed  by  Judge 
Stoky  in  Bell  v.  Morrison,  1  Pet.  ,S73.  In 
BisphAui  V.  Patterson,  2  McLean,  87,  the 
learned  judge,  after  reviewing  the  authori- 
ties, expressed  his  conviction  in  favor  ot 
the  English  rule,  but  yielded  to  American 
precedents,  and  decided  the  case  in  har- 
mony with  them.  The  American  rule, 
overruling  early  English  decisions,  has 
since  been  followed  In  those  courts.  See 
Thompson  v.  Bowman,  6  Wall.  3IG.  In 
a  great  majority  of  state  courts  the  En- 
glish doctrine  has  been  overruled:  first, 
in  the  state  of  New  York,  and  followed 
by  at  least  20  other  state  courts.  In 
New  York  the  English  rule  was  repudiat- 
ed as  early  as  Walden  v.  Sherburne,  15 
Johns.  4U9,  which  has  been  since  followed 
in  Van  Keuren  v.  Parmelee,  2  N.  Y.  523,  in 
which  the  decisions  of  the  different  states 
are  carefully  and  ably  reviewed  in  tlie 
court  of  appeals,  resulting  again  in  over- 
ruling the  English  doctrine.    The  princi- 


pal authorities  on  the  subject  will  be 
found  collected  in  3  Kent,  Conim.  49-51. 
The  power  of  an  individual  partner  to 
bind  the  tirm  during  its  existence  arises 
only  from  the  fact  that  each  is  the  agent 
of  the  firm,  and  "it  seems  difficult  upou 
principle  to  perceive  how  they  can  be  any 
more  than  the  declarations  or  acts  or  ac- 
knowledgments of  any  other  agent  of 
the  partnership  would  be  after  his  agency 
has  ceased."  Story,  Partn.  §  323;  and 
see  Ellicott  v.  Nichols.  7  Gill,  85;  Thomp- 
son V.  Bowman,  0  Wall.  310.  There  is 
certainly  great  authority,  as  well  as  rea- 
son, for  adopting  the  American  rule.  la 
this  case,  not  only  was  the  partnership 
dissolved,  but  the  party  to  l>e  charged 
was  dead;  "but,  however  the  doctrine  may 
be  after  a  dissolution  in  cases  wiiere  all 
the  partners  are  living,  it  is  very  clear 
that  no  acknowledgment  by  the  surviv- 
ing partners  after  thedeath  of  one  of  them 
will  revive  the  debt  against  the  estate  of 
the  deceased  partner,"  (Story,  Partn.  § 
324m;)  and  this  seems  also  to  be  the  En- 
glish as  well  as  American  rule.  See  Atkins 
v.  Tredgoid.  2  Barn.  &  C.  23;  Slater  v. 
Lawson,  1  Barn.  &  Adol.  3!>6;  Crallan  v. 
Onlton,  3  Beav.  1 ;  Way  v.  Bassett,  5 
Hnre,  67.  In  this  case,  not  only  was  the 
party  whose  estate  is  sought  to  be 
charged  dead,  but  the  claim  in  suit,  prior 
to  his  death,  had  b(H>n  assumed  as  the  in- 
dividual debt  of  Tibbetts  and  his  individual 
note  and  security  taken  in  supposed  ex- 
tinguishment of  any  partnership  lial>ility; 
yet  the  witness  was  allowed  to  testify 
not  only  that  the  debt  was  originally  a 
tirm  debt,  but  that  It  remained  so  not- 
withstanding the  fact  that  previous totbe 
death  of  Cooper  it  had  apparently  been  re- 
garded l>y  all  concerned  as  the  debt  of 
Tibbetts  alone.  Certainly,  if  iu  any  case  a 
rule  of  law  will  close  the  mouth  of  a  sur- 
viving partner.itshould  be  applledin  this, 
where  not  only  the  direct  interest  of  the 
witness,  but  the  rule  of  law,  relieves  the 
estate  from  the  effects  of  such  directly  in- 
terested testimony.  We  have  no  hesitan- 
cy iu  saying  that  the  admissions  and 
statements  of  Tibbetts,  calculated  to 
charge  the  estate,  were  Incompetent,  and 
should  havebeen  excluded.  The  judgment 
should  tie  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 


Cask  v.  DAifiEi^. 

(Court  of  Appeals  of  CulorixAo.    Oct  12, 1891.) 
L1ABII.1TT  OP  SuuETT  ON  Appeal-Bond. 
The  omission   of  the  name  of  the  surety 
from  the  face  of  an  appeal -bond  and  from  its  re- 
citals  does   not  release  him  from  liabili'y  if  he 
signs  the  bond  and  justifies  as  surety. 

Appeal  from  El  Paso  county  court; 
James  B.  Skvicry,  Judge. 

O.  L.  Daniels  sued  E.  W.  Case  as  surety 
on  an  appeal-bond.  Judgment  for  plain- 
tiff.   Defendant  apfteals.    Affirmed. 

Fred  Betts,  for  appellant.  WaUer  Jtf. 
Hatch,  for  appellee. 

B1S8ELL,  J.  In  June,  1888,  the  appellee, 
Daniels,  brought  an  action  against  S.  Y. 
Case,  before  a  justice  of  the  peace  in  BI 
PaMO  county,  and  recovered  a  Judgment 
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against  him,  atnoantin^  to  about  9132. 
The  Jndginent  debtor  prayed  an  appeal  to 
the  county  court,  wbJch  -waa  suhsequently 
rlisnilBBed,  for  rebsons  which  it  iR  unneces- 
sary to  acatu,  and  a  procedendo  issued. 
The  present  action  tvas  brought  upon  the 
bond  given  on  the  appeal  talcen  to  the 
county  court,  and  resulted  In  a  Judgment 
against  the  appellant,  E.  W.  Case,  from 
which  the  present  appeal  was  prosecuted. 
In  Its  general  provisions  the  bond  was 
executed  according  to  the  form  prescribed 
by  the  statute.  There  was  no  material 
variance  from  the  g^eneral  statutory  re- 
quirements, and  It  would  be  held  suflSclent 
In  form  to  render  the  appellant  liable  ac- 
cording to  its  terms,  unless  the  omission 
bei-eafter  considered  would  operate  tu  dis- 
charge him.  It  Is  not  essential,  ill  order 
to  bind  the  obligors,  that  the  bond  be  in 
the  specific  form  expressed  in  the  statute, 
but  It  is  enough  that  the  instrument  sub- 
stantially conforms  to  its  provisions. 
This  has  always  been  held  adequate  to 
malce  a  binding  obligation.  Crane  v. 
Andrews,  TO  Colo.  2(S5,  15  Pac.  hep.  381: 
Schlll  V.  RelHdorf,  88  111.  411.  The  bond 
was  incomplete  in  one  particular,  which, 
it  is  insisted,  rendered  it  so  absolutely  de- 
fective as  to  entirely  preclude  a  recovery. 
The  instrument  as  introduced  in  evidence 
recites  that  "we.  S.  Y.  Case,  etc.,  are  held, 
etc. :  Now,  therefore.  If  the  said  S.  Y.  Case 
shall,  etc.,  the  obligation  to  be  void; 
otherwise  to  remain  in  full  force."  It  is 
thus  evident  that  upon  the  face  of  the  in- 
strument and  in  its  recitals  the  name  of 
the  appellant  and  surety  was  not  Inserted. 
But  it  appears  that  E.  W.  Case  signed  the 
bond,  and  he  deposed  in  the  form  provid- 
ed for  this  class  of  obligations  that  he  was 
a  householder  and  freeholder,  resided  In 
Colorado  Springs,  and  was  worth  double 
the  amount  of  the  penalty  of  the  bond ; 
and  he  likewise  acknowledged  that  the 
Instrument  was  subscribed  by  him  as  his 
free  at^t  and  deed,  for  the  osua  and  pur- 
poses therein  set  forth.  The  judgment 
was  stayed  upon  the  bond,  and  the  ap- 
peal vi  as  prosecuted  until  it  was  dismissed 
by  the  county  court,  to  which  the  appeal 
bad  been  tak>>n.  No  good  reason  can  be 
given  for  releasing  the  surety.  Case,  from 
the  obligation  wliich  he  assumed.  Ac- 
cording to  the  course  ot  all  the  authori- 
ties, this  would  be  a  good  common-law 
instrument,  bindine  upon  all  persons  who  i 
bad  signed  and  sealed  it  according  to  it.s 
terms  and  conditions.  That  this  is  a 
statutory  instrument  ought  not,  in  the 
law,  to  absolve  the  surety  from  the  con- 
tract into  which  he  entered,  unless  tliere 
be  found  within  the  enairtment  some 
mandatory  provision  from  which  there  Is 
no  escape.  There  is  nothing  in  the  stat- 
ute which  necessitates  this  conclusion. 
According  t«»  its  terms  it  Is  only  necessary 
that  the  bond  be  in  substantial  conformi- 
ty to  the  prescribed  form.  The  technical 
objection  should  not  avail  to  discharge  a 
contract  iuto  which  a  party  has  volun- 
tarily  entered.  In  a  well-conaidei-ed  case 
in  Illinois,  (Neil  v.  Morgan,  %  III.  524.)  un- 
der a  statute  similar  to  the  one  which 
prevails  in  Colorado,  it  was  expressly  ad- 
Tu'dlC'fited  that  neither  the  omission  of  a 
uame  nor  a  mistake  in  it  vpould  operate 


to  relieve  a  bondsman  from  liability  when 
it  appeared  that  he  was  the  individual 
who  had  affixed  his  name  to  the  obliga- 
tion. The  (lecisiim  is  in  harmony  with 
antecedent  adjudications  upon  similar 
questions,  and  results  in  the  enforcement 
of  no  obligation  except  that  into  which  a 
party  has  voluntarily  entered,  and  it  must 
meet  with  the  approval  of  the  courts. 
Finding  no  error  In  the  lecord,  the  judg- 
ment must  be  affirmed. 


Cummins  v.  People. 
(Supreme  Court  of  Colorado.    Oct.  6, 1891.) 
False  Pbetenses. 
One  who  obtains  money  by  false  preteiii^ 
is  liable  to  punishment,  though  the  person  frdin 
whom  it  was  obtained  parted  w'th  it  in  further- 
ance of  on  illegal  purpose  to  obtain  by  fraud 
valuable  land  from  the  United  States. 

Petition  by  .Tohn  Cummins  for  a  writ 
o1  habeas  corpas.  Writ  denied,  and  pris- 
oner remanded. 

Statbmknt  bt  the  Court.  In  June, 
1S91,  petitioner  was  examined  before  a  jus- 
tice of  the  peace  in  and  for  Las  Animas 
county  under  four  separate  and  distinct 
charges  of  obtaining  money  uuder  false 
pretenses.  As  a  result  of  such  examina- 
tions he  was  required  in  each  case  to  give 
bond  for  his  appearance  at  the  next  suc- 
ceeding term  of  the  district  court  to  be 
held  In  Las  Animas  county  to  answer  such 
charges,  or,  upon  a  failure  so  to  do,  to  be 
committed  to  the  common  jail  of  the  coaa- 
ty  to  await  the  action  of  the  grand  jury. 
The  petitioner  failing  to  furnish  bond, 
warrants  of  commitment  were  issued, 
upon  which  he  was  Inearceratod  in  the 
county  jail.  Thereupon  he  made  applica- 
tion to  the  Honorable  J.C.  Udntbr,  Judge  of 
the  third  Judicial  district,  to  be  discharged 
upon  a  writ  of  habeas  corpus.  After  a 
full  hearing  upon  such  application  the 
prisoner  was  remanded  to  custody.  It 
appeared,  however,  from  the  complaint, 
as  well  as  by  the  evidence,  that  the  money 
which  he  had  obtained  by  the  alleged 
false  pretenses  was  paid  in  each  instance 
by  the  prosecuting  witnesses,  respectively. 
In  the  furtherance  ot  an  illegal  purpose 
to  obtain  by  fraud  valuable  coal  lands 
from  the  United  States.  The  application 
is  now  renewed  in  this  court. 

Dixon  <£  ijixon,  for  petitioner.  Joseph 
H.  Maupin,  Atty.  Gen.,  for  the  People. 

Havt,  J  If  two  persons  conspire  to- 
gether to  accomplish  an  unlawful  purpose, 
and  one,  by  false  pretenses,  obtains 
money  from  the  other,  which  the  latter 
parts  witi:  in  furtherance  of  the  illegal 
purpose,  will  a  prosecution  He  against 
ttie  tormer  tor  oDtaming  tne  money  under 
false  pretenses?  This  is  the  substantial 
question  presented  upon  the  reconl. 
Counsel  for  petitioner  contend  that  it  will 
not,  while  the  aftirmatlve  is  assumed  by 
the  attorney  general.  The  authorities 
bearingupon  the  question  cannot  be  rec- 
onciled. In  the  leading  cases  of  Com.  v. 
Henry,  22  Pa.  St.  258,  and  McCorrt  v.  Peo- 
ple, 46  N.  y.  470,  exactly  opposite  conclu 
slons  were  reached  upon  facts  that  are 
quite  similar.    In  the  former  case  it  was 
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alleged  In  tbe  indictment  that  the  defend- 
ant, intending  to  defraud  the  prosecutor, 
falsely  asserted  to  him,  and  also  to  an- 
other person,  who  eomuiunicuted  it  to 
him,  that  he  had  a  legal  warrant  for  tbe 
arrest  of  tbe  daughter  of  tbe  prosecutor 
for  an  offense  punishable  by  a  fine  and  im- 
prisonment, and  that  he  threatened  to  ar- 
rest her,  by  means  of  which  representation 
be  obtained  from  the  prosecutor  property 
of  the  value  of  f  100.  The  trial  court  hav- 
ing quashed  the  indictment,  its  Judgment 
was  reversed  by  the  supreme  court  and 
the  indictment  declared  sufficient.  In  the 
case  of  McCord  v.  People,  supra,  the  in- 
dictment charged  the  defendant  with  hav- 
ing falsely  and  fraudulently  represented 
that  he  hud  a  warrant  for  one  Miller,  and 
that  Miller,  believing  said  false  representa- 
tions, was  Induced  toand  did  deliver  to  the 
defendant  a  gold  watch  and  diamond 
ring-  In  this  case  it  was  held  that,  as  the 
property  had  been  voluntarily  surren- 
dered as  an  inducement  to  the  officer  to 
violate  the  law  and  disregard  his  ofhcial 
duties,  the  indictment  could  not  be  sus- 
tained ;  the  court  declaring  that  the  stat- 
ute against  obtaining  money  by  false  pre- 
tenses was  designed  to  protect  only  those 
who  for  an  honest  purpose  are  induced 
by  false  or  fraudulent  representation  to 
givecredit,  or  part  with  their  property,  and 
not  to  protect  those  who  do  this  for  an 
unworthy  or  illegal  purpose.  The  opin- 
ion of  the  court  in  this  case  is  quite  brief, 
while  Peckham,  J.,  filed  an  able  and  ex- 
haustive dissenting  opinion.  In  support 
of  the  majority  opinion  two  cases  are 
cited  by  the  court,  viz..  People  v.  Will- 
iams, 4  Hill,  9;  Same  v.  Stetson,  4  Barb. 
151.  An  examination  of  the  former  ease. 
shows  it  to  be  no  authority  upon  the  ques- 
tion presented  here;  the  decision  beinK 
simply  tothe  effect  that  afalse  representa- 
tion, to  be  within  the  statute,  must  be 
such  as  is  calculated  to  mislead  persons  of 
ordinary  prudence  and  caution, — a  conclu- 
sion not  generally  accepted  elsewhere. 
2  Dlsb.  Crim.  Law.  S  433.  In  People  v. 
Stetson,  supra,  it  seems,  however,  to  have 
been  determined  that, if  the  owner  in  part- 
ing with  his  prouerty.  etc..  was  liimself 
guilty  of  a  crime,  the  indictment,  under 
the  statute,  could  not  be  sustained;  and 
a  similar  conclusion  was  reached  in  State 
V.  Crowley,  41  Wis.  271,  in  which  case  the 
Information  charged  a  conspiracy  on  the 
part  of  several  defendants  to  defraud  the 
prosecutor  of  his  money,  and,  the  proo 
showing  that  the  conspiracy  charued  was 
in  connection  with  an  unlawful  enter- 
prise, in  which  the  prosecutor  and  the  de- 
fendants were  partive/js  crimtnis,  it  was 
held  that  a  conviction  was  not  warrant- 
ed. It  appeared,  also,  that,  had  tbe  prose- 
cutor exercised  common  prudence  and  cau- 
tion, he  could  not  have  been  misled  by  the 
false  pretenses  by  which  be  was  Induced 
to  part  with  his  money.  In  opposition 
to  this  doctrine,  and  in  line  -with  the 
Pennsylvania  decision,  we  find  Com.  v. 
Morrill.  8  Cush.  571.  Mr.  Bishop,  review- 
ing the  different  conelusions,  says:  "An- 
other doctrine  sustained  in  New  York  is 
that  where,  if  the  false  pretenses  were 
true,  the  person  parting  with  his  goods 
would  be  guilty  of  a  ci'^te  therein,  or 


where  he  actually  commits  an  offense  in 
parting  with  them,  tbp  indictment  for  tbe 
cheat  cannot  be  maintained.  On  the 
other  hand,  the  Massachusetts  court  ap- 
pears to  have  directly  discarded  this  doc- 
trine. The  point  decided  was  that  a  de- 
fendant cannot  set  up,  iu  answer  to  an  in- 
dictment of  this  nature,  any  wrongful  rep- 
resentation of  the  person  injured  concern- 
ing the  goods  char>;ed  to  have  been 
obtained  through  the  false  pretense. 
'Supposing,'  said  Ogwky,  J.,  'it  should  ap- 
pear that  [the  individnnl  defrauded]  had 
also  violated  the  statute,  that  would  not 
justify  the  dcfendantK.  If  the  other  party 
had  also  subjected  himself  to  a  prosecu- 
tiou  for  a  like  offense,  he  also  may  be  pun- 
ished. This  would  be  much  better  than 
that  both  should  escape  punishment  be- 
cause each  deserved  it  equally.'  And  this 
view  accords  with  the  Keneral  spirit  of 
the  criminal  law,  wherein  the  fault  of  one 
man  is  not  received  in  excuse  for  that  of 
another;  while  the  New  York  doctrine 
would  introduce  a  well-known  principle 
o!  civil  jurisdiction  into  a  system  of  laws 
to  which  it  is  alien."  2  Bish.  Crim.  Law, 
(7th  Ed.)§  469.  Finding  this  conttictin 
the  authorities,  we  are  left  free  to  decide 
the  question  propounded  solely  upon  prin- 
ciple. In  our  opinion,  the  conclusion 
reached  by  Mr.  Bishop  is  supported  by  the 
better  reasons.  The  primary  object  of 
punishment  is  the  suppression  of  crime* 
and,  where  both  the  prosecutor  and  de- 
fendant have  violated  the  law,  it  is  better 
that  both  he  punished  than  the  crime  of 
one  should  be  used  to  shield  the  other. 
"When  the  plaintiff  in  a  civil  action  is 
shown  to  have  been  guilty  of  a  wrong  in 
the  particular  matter  about  which  be 
complains,  he  cannot  ordinarily  recover. 
But  there  is  little  chance  to  apply  this 
rule  to  criminal  prosecutions  conducted 
b.v  the  state;  the  person  defrauded  being 
at  most  a  prosecuting  witness  In  the  case, 
and  not  a  party  to  the  proceeding.  The 
language  of  our  statute  Is  plain.  '~' 
false  pretenses  charged  in  this  case  are  em- 
braced within  its  express  terms,  and  we 
are  not  in  favor  of  sanctioning  a  rule  that 
will  permit  offenders  to  escape  by  show- 
ing that  another  should  also  be  punished. 
The  petitioner's  application  to  be  dis- 
charged will  therefore  be  denied,  and  the 
prisoner  remanded. 


Taney  v.  0'Co?!:fEi.L,i 
{Supreme  Court  of  Colorado.    July  3,  1891.) 

EXBCUTION— PROPERTT     SUBJECT     TO     LEVT— BqWI- 
TABLB  INTEREST  ON  LaKD— CSBDITOBS'  BOX.. 

1.  Plaintiff  alleged  that  he  was  a  judgment 
creditor  of  defendant ;  that  the  latter  had  bought 
land,  taking  the  deeds  in  his  wife's  name,  and 
had  no  property  out  of  whicli  plaintiff's  iadg- 
ment  could  be  satisfied.  The  bill  prayed  that 
defendant's  wife  be  declared  a  trustee  as  to  tbd 
lands,  and  that  she  convey  them  to  her  husband 
and  that  they  be  sold  to  satisfy  the  judgment. 
l"he  court  found  ihat  the  purchase  money  was  ao 
cumulated  by  he  joint  exertions  of  husband  sni' 
wife,  and  that  they  were  equal  owners.  Th«' 
decree  was  to?  the  uonveyance  of  an  undivided 
half.  Held  that,  although  plaintiff  might  have 
had  an  execution  against  tbe  undetermined  In- 

>  KebearlDg  d  liod,  October  19, 1891. 
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terest  of  defendant,  under  Gen.  St  Colo,  i  1883, 
making  every  legal  or  equitable  Interest  subject 
to  levy,  he  wan  not  obliged  to  rroeeed  in  that 
way,  but  was  entitled  to  have  tne  satd  interest 
determined  in  advance. 

2.  An  allomcion  that  the  defendant  was  in- 
solvent at  the  time  the  legal  title  was  vested  in 
his  wife  was  unnecessary,  for  tbo  reason  that 
the  action  was  not  to  set  aside  tho  conveyances 
on  the  ground  of  fraud,  but  to  uphold  them,  and 
decree  the  wife  as  trustee  to  convey  the  interest 
of  the  husband,  so  that  the  same  might  be  sub- 
ject to  the  payment  of  debts. 

Appeal  from  aaperior  court  of  Denver; 
Mkbrick  a.  JtooERS,  Judge. 

Action  by  Patrick  Taney  against  Kath- 
eiine  O'Connell,  impleaded  with  .Tolin 
O'Connell,  to  subject  au  undivided  inter- 
eflt  in  land  to  the  ])aynieDt  of  a  jiidicinent. 
There  was  judKUient  for  plaintiti,  and  de- 
fendant appeals.    Aflirmed. 

Steele  &  MMlone,  for  appellant.  L.  C. 
Rockwell,  for  appellea, 

Hayt,  J.  As  the  amended  complaint 
was  filed  by  leave  of  court,  it  superseded 
the  oriKinal,  and  need  only  bo  considered. 
In  this  pleading  Patrick  Taney,  appellee, 
as  plaintiff,  made  John  O'Connell.  Kuth- 
erlne  O'Connell,  John  .Sheehan,  William  C. 
Graves,  and  J.  F.  Conroy  defendants.  It 
alleges  that  on  the  30th  day  of  June,  1885, 
plaintiff  recovered  a  judgment  in  the  supe- 
rior court  of  the  city  of  Denver  against 
said  defendant  John  O'Connell  for  thesum 
of  $2,2(1-2.30  and  costs  of  Huit ;  that  after- 
wards a  transcript  of  said  judgment  was 
filed  in  the  office  of  the  clerk  and  recorder 
of  Arapahoe  county ;  that  in  March,  A.  D. 
188.5,  execution  was  duly  issued  by  the 
clerk  of  the  court  rendering  said  judgment, 
and  delivered  to  the  slieriff  of  Arapahoe 
county  for  execution;  that  said  sheriff  re- 
turned the  same  in  April,  1886,  axilla  bona.. 
It  is  also  averred  that  the  said  John 
O'Connell  has  no  property  interests,  either 
real  or  personal,  in  the  statu  of  Colorado, 
out  of  which  said  judgment,  or  any  por- 
tion of  it,  could  be  iDade ;  that  the  action 
wherein  said  judgment  was  rendered  in  fa- 
vor of  the  plaintiff  was  based  upon  a  cer- 
tain apppal-l)ODd  signed  by  said  John 
O'Connell  as  surety  tor  one  Michael  Green  ; 
under  date  of  June  27,  A.  l>.  1S81,  and  im- 
mediately prior  to  said  dr.y  and  date, 
said  Jolm  O'Connell  had  been  working  up- 
on the  Denver  &  Bio  Grande  Railroad  in 
various  capacities;  while  so  engaged  in 
said  business  be  had  made  a  large  Hum  of 
money,  to-wtt.  not  less  than  f 8,000;  that 
in  October,  1881,  be  bought  certain  lots  in 
the  city  of  Denver  with  the  money  so 
earned,  but  had  the  deed  for  said  proper- 
ty made  to  his  wife;  that  in  November  he 
bought  certain  other  lots,  taking  the  deed 
in  the  same  way;  that  in  February,  1K82, 
be  purchased  certain  additional  lots, 
causing  these  lots  to  be  transferred  to  his 
wife.  Plaintiff  avers  that  Katherioe 
O'Connell  gave  no  consideration  whatso- 
ever for  any  part  or  portion  of  said  prem- 
ises so  purchased,  but  that  the  whole  con- 
sideration paid  therefor  was  paid  by  her 
husband  out  of  his  own  money  and  prop- 
erty. The  remaining  portion  of  the  com- 
plaint is  taken  up  with  reference  to  certain 
real  estate  situated  in  the  iitateof  Kansas, 
for  whichcertain  Denverpfgygrty,  uotenu- 


merated  above,  had  been  traded.  There 
are  allegations  in  tbic  pleading  charging 
the  defendants  Sheehan.  Graves,  and  Con- 
roy with  conspiracy  with  the  O'Conneiln 
to  cover  up  the  property  in  KanRns  so  as 
to  hinder  and  delay  the  plaintiff  In  col- 
lecting his  judgm°nt;  but.  as  the  court  be- 
low held  that  it  had  no  jurisdiction  over 
the  property  in  Kansas,  it  Is  unneceasary 
to  further  consider  the  allegations  in  this 
respect.  Plaintiff  demands  judgment — 
First,  that  the  said  Katberine  O'Connell 
be  declared  to  be  a  trustee  for  said  John 
O'Connell  as  to  the  lands  described  in  the 
complaint;  second,  that  she  be  required 
to  convey  said  lands  to  her  said  husband, 
and  that  the  same  be  sold  to  pay  plain- 
tiff's said  judgment.  The  defendants 
Katberine  O'Connell  and  John  O'Connell 
filed  separate  answers  to  this  amended 
complaint.  These  answers  contained,  /li- 
ter uHh,  specific  denials  of  each  allegation 
of  the  complaint.  A  replication  was 
thereafter  filed.  The  cause  was  tried  to 
the  court  on  December  10,  1886,  without 
a  jury.  Upon  the  conclusion  of  the  trial 
the  case  was  taken  under  advisement. 

On  March  5, 1885,  certain  findings  of  fact 
were  made,  and  a  decree  entered  tiiereon. 
By  the  first  of  such  findings  ail  the  equities 
were  determined  in  favor  of  plaintiff;  also 
that  the  Judgment  was  doiy  entered  in  fa- 
vor of  plaintiff,  as  alleged  In  the  com- 
plaint. The  court  further  finds  that  the 
said  defendant  John  O'Connell  was  jointly 
Interested  with  his  wife,  Katherine  O'Con- 
nell, in  boarding  men  working  on  the  Uio 
Grande  Railroad,  and  that  they  accumu- 
lated tbo  sum  of  f8,000  in  the  enterprise, 
which  went  into  the  purchase  of  the  prop- 
erty, the  deed  to  wliich  whs  taken  in  the 
name  of  the  wife;  that  said  John  O'Con- 
nell had  a  cettain  interest  in  said  property, 
which  interest  stood  in  the  name  of  Kath- 
erine O'Connell,  who  wan  de<;reed  to  be 
a  trustee  holding  said  property  for  John 
O'Connell  to  the  extent  of  bis  interest 
therein.  The  court  being  unable  to  find 
the  extent  of  the  Interest  of  the  said  John 
O'Connell  and  Katherine  O'Connell.  re- 
spectively, in  the  premises,  there  being  no 
evidence  as  to  the  amount  of  money 
earned  and  received  by  said  defendants 
John  O'Connell  and  Katherine  O'Connell, 
respectively,  while  tliey  were  in  the  employ 
of  the  said  railroad  company  as  aforeHald, 
ordered  an  accounting  of  these  matters, 
and  also  of  the  moneys  received  by  the 
parties  as  rents,  issues,  and  profits  of  the 
above-described  premises,  situated  in  the 
said  city  of  Denver,  Arapahoe  county, 
aforesaid.  As  a  result  of  such  accounting, 
the  court,  upon  the  2d  day  of  the  following 
month  of  July,  found  that  John  O'Connell 
and  Katherine  O'Connell  were  equal  own- 
ers in  the  property,  and  ordered  appellant 
to  pay  appellee's  claim  within  20  days 
from  the  date  of  said  decree.  In  default 
of  such  payment,  the  said  defendant  Katb- 
erine O'Connell  was  ordered  to  deed  an 
undivided  one-half  of  said  property  to  John 
O'Connell  in  order  that  the  same  might  be 
sold  under  execution  to  satisfy  appellee's 
claim  as  aforesaid.  By  section  1883  of  the 
General  statutes,  every  Interest  in  land, 
whether  legal  or  equitable,  is  made  subject 
to  levy  and  sale  under  execution.    Undei 


Digitized  by  LjOOQ IC 


890 


PACIFIC  REPOKTER,  Vol.  27. 


(Colo. 


thte  provision  appellee  might  liave  cansed 
the  execution  issued  upon  the  Jodgraent  in 
the  casenf  Taney  v.O'Conneil  to  liflve  been 
levied  upon  the  latter'8  interest  in  the  very- 
property  herein  controversy,  and  thesanie 
be  sold  in  satisfaction  thereof.  Had  this 
course  been  pursued,  the  purchaser  there- 
after could  have  maintained  an  action  for 
the  purpose  of  having  his  Interest  in  the 
preniispB  determined.  The  judgment  cred- 
itor was  not,  however, compelled  to  resort 
to  this  mode  of  procedure.  The  action 
which  be  did  Institute  might  be  pursued 
with,  at  least,  equal  propriety.  Many 
reasons  might  be  suggested  in  favor  of  the 
latter  course.  Until  the  interests  of  the 
ludgment  debtor  in  the  property  should 
be  established  by  a  court  of  competent 
jurisdiction,  a  sale  of  the  undetermined 
Interest  would  not  be  likely  to  result  in 
any  substantial  diminution  of  the  cred- 
itor's claim.  Purchasei-s  can  rarely  be  in- 
duced to  pay  more  than  a  nominal  sum 
for  an  interest  in  property  dependent  up- 
on a  successful  determination  of  a  law- 
suit, with  its  usual  uncertainties.  In  or- 
der that  the  best  results  may  be  attained, 
and  the  Interest  not  sacrificed,  prudence 
will  often  dictate  the  settling  of  the  title 
in  advance  of  sale,  as  was  attempted  in 
this  case. 

It  is  claimed,  however,  that  the  decree 
of  the  court  below  caanot  be  maintained, 
for  the  reason  that  it  is  not  alleged  in  the 
complaint  that  John  O'Connell  was  in- 
solvent at  the  time  the  legal  title  to  this 
property  was  placed  In  his  wife.  If  this 
were  a  suit  to  set  aside  the  conveyances 
on  the  ground  of  fraud,  in  the  interest  of 
creditors,  such  an  allegation  would  be 
necessary.  But  It  Is  not  such  a  suit;  on 
the  contrary,  this  action  proceeds  upon 
the  theory  that  such  conveyances  were 
legal  and  valid.  To  defeat  them  for  any 
reason  would  be  to  defeat  the  present  ac- 
tion. It  proceeds,  and  ran  only  be  suc- 
cessfully maintained,  upon  the  ground 
that  the  husband  has  a  resulting  trust  in 
the  property,  the  legal  title  to  which  is  in 
the  wife.  Under  our  law,  husband  and 
wife  may  deal  In  reference  to  property  the 
same  as  though  no  marital  relation  exist- 
ed between  them.  The  husband  may  deed 
direct  to  the  wife  or  the  wife  to  the  husband, 
and.  In  the  absence  of  fraud,  a  good  title 
may  be  conveyed.  As  in  the  absence  of 
the  marital  relation  it  is  well  established 
that  where  one  has  acquired  title  to  prop- 
erty which  In  equity  belongs  to  another, 
the  party  holding  the  legal  title  will  in  eq- 
uity be  declared  a  trustee,  and  decreed  to 
convey  to  the  party  equitably  entitled 
thereto,  so  in  this  case  the  husband  might 
have  maintained  an  action  for  his  interest 
in  the  very  property  in  controversy.  It 
is  this  interest  tliat  plaintilf  is  seeking  to 
subject  to  the  payment  of  his  debts.  It  is 
not  claimed  that  this  property  was  settled 
upon  the  wile  in  pursuance  of  any  agree- 
ment, ante-nuptial  or  post-nuptial;  or 
that  It  was  conveyed  as  a  gift  from  the 
husband,  as  in  Thomas  v.  Mackey,  3  Colo. 
390.  And  no  allegation  of  insolvency  at 
the  time  of  the  conveyance  is  necessary  in 
order  that  the  husband's  Interest  may  be 
subjected  to  the  payment  of  his  debts. 
Bank  t.  Wheaton,  8  Me.  373.    As  the  Judg. 


ment  of  the  court  below  must  be  affirmed 
upon  the  merits,  it  is  not  necessary  to  de- 
termine whether  or  not  tlie  judgment  was 
properly  excepted  to. 

Elliott,  J.,  did  not  participate  in  this 
decision. 


Universal  Fjre  Inb.  Co.  v.  Tabob  et  al. 

(Supreme  Court  cif  Colorado.    Oct  5, 1891.) 

Garnishment— Unpaid  Bubsckiptions  to  Coxpo- 
RATIONS— Action  to  Enforce. 

1.  Under  Mills'  Ann.  St  Colo,  i  480,  which 
provides  that  stockholders  in  corporations  are 
not  required  to  pay  on  subscriptions  to  stock  un- 
til after  2fl  days'  personal  notice  or  30days'  writ- 
ten or  printed' notice,  an  action  cannot  be  main- 
tained against  stockbolders,  as  garnishees  of  the 
corporation,  for  unpaid  subscriptions  of  stock, 
until  such  notice  bas  been  given  and  tbe  time  al- 
lowed thereby  expired. 

2.  Where  anuxecution  against  a  fire  insuranoe 
eorporatiou  has  been  returned,  "No  property 
found, "  and  the  company  has  gone  out  of  Dusi- 
ness,  a  suit  to  reach  unpaid  subscriptions  to  its 
stock  must  be  brought  under  Mills'  Ann.  St 
Ck>lo.  i  497,  whioli  provides  tor  suits  in  equity, 
joining  with  tbe  corporation  each  of  its  stock- 
holders who  may  be  held  liable  for  the  amount 
of  their  unpaid  subscriptions  of  stock. 

Error  to  district  court,  Arapahoe  coun- 
ty; Victor  A.  Elliott,  Judge. 

Action  by  Universal  Fire  Insurance  Com- 
pany against  Horace  A.  W.  Tabor  and 
otbera  to  charge  them  as  garnishees  of  the 
Tabor  Fire  Insurance  Company  for  un- 
paid subscriptions  to  its  stock.  Judg- 
ment for  defendants.  Plaintiff  brings  er- 
ror.   Affirmed. 

E.  Miles,  for  plaintiff  In  error.  R.  D. 
Tbompsoji  and  L.  C.  Rockwell,  tor  defend- 
ants in  error. 

Helm,  C.  J.  This  cause  was  tried  to 
the  court  below  on  an  agreed  statement 
of  facts.  Plaintiff  In  error  obtained  judg- 
ment by  default  for  $500  and  interest 
against  the  Tabor  Fire  Insurance  Compa- 
ny, a  corporation  existing  under  the  laws 
of  Colorado.  An  execution  issuefl,  was 
returned  "No  property  found,"  and,  the 
corporation  having  ceased  to  do  business, 
the  debt  remains  unsatisfied.  Defendants 
in  err<ir  were  subscribers  to  the  capital 
stock  of  the  Tabor  Fire  Insurance  Compa- 
ny, having,  however,  paid  but  about  25 
per  cent,  of  the  par  value  of  the  stock  tak- 
en by  them.  The  present  proceeding  is  un- 
der the  statute  relating  to  garnishments 
after  Judgment.  Defendants  in  error,  as 
garnishees,  answered,  denying  liability  to 
the  defendant  company.  Issue  being  tak- 
en upon  this  answer,  the  question  was 
tried,  resulting  In  a  judgment  in  favor  of 
the  garnishees.  To  review  this  judgment 
the  present  writ  of  error  was  sued  out. 

Several  questions  are  presented  by  the 
assignments  of  error  and  arguments  of 
counsel.  But,  since  a  determination  of 
one  of  these  questions  will  be  decisive  of 
the  present  review,  wedeem  it  unnecessary 
to  notice  the  others.  By  statute,  in  this 
state,  a  stockholder  is  not  required  to 
pay  any  installment  upon  the  unpaid  bal- 
ance of  his  BubHcrlptlon  until  "twenty 
days  after  pergonal  demand  therefor,  or. 
In  cases  where  personal  demand  Is  not 
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made,  within  thirty  days  after  a  written 
or  printed  demand  baa  been  deposited  in 
the  poBt-offlce.  •  •  •  "  Mills'  Ann.  St. 
§  480.  Tlie  BtocI(hoider's  unpaid  balance 
upon  hit!  HubHcription  is  not,  in  and  of  it- 
Heir,alcgal  debt  due  the  corporation.  And 
until  demand  1r  made,  aH  above  pruvided, 
and  the  period  mentioned  tiaii  expired,  no 
eauRe  of  action  accrues  in  favor  of  the  cor- 
porntion.and  no  action  can  be  maintained 
In  its  name.  Mor.  Priv.  Corp.  §§  14.3,  823. 
Since,  in  the  absence  of  fraud  between  de- 
fendant; and  a  garnishee,  the  latter  can- 
not, by  virtue  of  garnishment  proceed- 
ings, be  placed  ina  worse  position  than  he 
would  occupy  if  defendant's  claim  against 
him  were  enforced  by  defendant  himself, 
it  is  held  that,  in  cases  lilce  the  present, 
where  the  assessment  or  demand  has  not 
been  made  in  accordance  with  law,  tl«e 
garnishee  is  not  liable.  Mor.  Priv.  Corp. 
§  143,  supra ;  Wap.  Attachm.  p.  202;  Drake, 
Attachui.  §458;  McKelvey  v.  Crockett,  18 
Nev.  23S.  2  Pac.  Rep.  386;  Simpson  v.  Rey- 
nolds. 71  Mo.  594. 

But  judgment  creditors  of  corporations 
are  not  remediless.  By  proper  proceedings 
in  equity,  as  well  before  as  after  dissolu- 
tion in  cases  of  insolvency  or  of  failure  or 
refusal  to  levy  the  requisite  assessmeatB, 
the  unpaid  balance  of  the  stockholders' 
subscription  may  be  reached  and  applied  to 
the  discharge  of  their  judgments.  Lane's 
Appeal,  105  Pa.  St.  49;  2  Mor.  Priv.  Corp. 
§  821 ;  Hatch  v.  Uana,  101  U.  S.  205;  Tayl. 
Priv.  Corp.  §§661,703. 

Counsel  for  appellant  urges  that  in  this 
state,  since  forms  of  action  have  been  abol- 
ished, the  foregoing  rules  and  authorities 
are  inapplicable.  He  contends  that,  how- 
ever it  maybe  under  the  common-law  pro- 
cedure, It  is  not  now  necessary  here  to  re- 
sort to  a  suit  In  equity  or  to  await  the 
corporation's  demand  for  Installments 
upon  unpaid  subscriptions;  and  that  the 
proceeding  by  garnishment  Is  maintain- 
al)le,  though  but  for  the  adoption  of  the 
Civil  Code  it  would  not  be.  Such  a  view 
has,  we  believe,  been  taken  in  one  or  more 
of  the  states  where  the  reformed  proced- 
ure has  superseded  the  procedure  at  com- 
mon law.  VVeshall  not  determine  whether, 
under  like  circumstances,  this  view  would 
be  accepted  here.  The  action  of  the  legis- 
lature. In  our  judgment,  forbids  the  main- 
tenance of  the  present  proceeding.  In  the 
chapter  on  corporations,  already  referred 
to.  It  Is  provided  that  "if  any  corporation, 
or  its  authorized  agent,  shall  do  any  act 
which  shall  subject  It  to  a  forfeiture  of  Its 
charter  or  corporate  powers,  or  shall  al- 
low any  execution  or  decree  of  any  court 
of  record  for  a  payment  of  money,  after 
demand  made  by  the  ofllcer,  to  be  re- 
turned, '  No  property  found,'  or  to  remain 
unsatisfied  for  ten  days  after  such  demand, 
or  shall  dissolve  or  cease  doing  business, 
leaving  debts  unpaid,  suits  in  equity  may 
be  brought  against  all  persons  who  were 
stockholders  at  the  time,  or  liable  In  any 
way  for  the  debts  of  the  corporation,  by 
Joining  the  corporation  in  such  suit,  and 
each  stockholder  may  be  required  to  pay 
such  debts  or  liabilities  to  theextentof  the 
.unpaid  portion  of  his  stock.  •  •  •"  Mills' 
Ann.  St.  §  497  This  section  expressly  rec- 
.ognizes  and  preserves,  in  substance,  the  eq- 


uitable remedy  existing  where  the  com- 
mon-law proce<lure  prevails  for  cases 
wherein  no  proper  assessment  has  been 
made  In  accordance  with  the  statute.  We 
are  of  the  opinion  that  this  remedy  should 
be  given  the  same  exclusive  force  as  per- 
tains to  the  similar  suit  in  common-law 
jurisdictions  whlcli  it  supplanted.  Plain- 
tin  in  error  should  have  proceeded  under 
Section  497  aforesaid,  instead  of  attempt- 
ing to  avail  himself  of  the  gnrnishment 
provisions.  The  judgment  of  the  court 
below  Is  affirmed. 

Elliott,  J.,  not  sitting. 


Spker  v.  Craiq  et  al. 
(Supreme  Cmirt  of  Colorado.    Oct.  5, 1891.) 

AUTBORITT  OF   ReaL-£sTATE  AGEKT — FlEADINQ — 

Waiver  op  Defects — Verification. 

1.  A  letter  authorizing  agents  to  sell  land  for 
t3,200  "provided  that  the  party  could  pay  $700 
down  and  the  balance  in  one,  two,  and  three 
years,"  did  not  authorize  them  to  sell  for  $1,000 
down  and  the  balance  in  one  and  two  years. 

a.  After  filing  replication  to  the  answer,  al- 
lowing the  case  to  be  set  for  trial,  and  waiving  a 
jury,  it  is  too  late  /or  plaintiff  to  object  to  tho 
venflcatlon  of  defendant's  answer. 

3.  Where  an  answer  requiring  verification  is 
filed  without  it  plaintiff  should  move  to  strike  it 
from  the  flies,  and  for  judgment  as  b"  default 

Appeal  from  district  court,  Arapahoe 
county;  Platt  Rogers,  Judge. 

Action  by  Kate  A.  Speer  against  Nellie 
Barton  Craig  and  another  for  the  specific 
performance  of  a  land  contract.  From  a 
decree  dismissing  the  complaint  plaintiff 
appeals.     Affirmed. 

R.  D.  Thompson,  for  appellant.  C.  H. 
Burton  and  C.  G.  Richardson,  for  appel- 
lee. 

Hklm,  C.  J.  The  firm  of  Hicks  &  Bailey, 
real-estate  agents  in  Denver,  on  behalf  of 
appellee  .Nellie  Barton  Craig,  executed  and 
delivered  a  written  contract  for  the  sale 
of  certain  property  then  appearing  on  the 
records  of  Arapahoe  county  as  belonging 
to  Nellie  Barton.  Mrs.  Barton's  remar- 
riage was  unknown  to  Hicks  &  Bailey, 
and  the  contract  Is  in  the  name  appear- 
ing upon  the  records.  The  correspond- 
ence leading  up  to  this  contract  was  en- 
tirely between  N.  H.  Barton,  Mrs.  Craig's 
son,  and  Hicks  &  Bailey.  The  sumof  f  100 
in  cash  was  paid  upon  this  w^ritten  con. 
tract,  and  the  provisions  thereof  were  in 
all  respects  sufficient  to  justify  a  decree 
for  appellant,  provided  the  property  be- 
longed to  Mrs.  Craig  and  Hicks  &  Builey 
were  clothed  with  sufUcient  authority  lu 
the  premises.  Mrs.  Craig  refused  to  exe- 
cute a  deed,  and  the  present  suit  is  by  ap- 
pellant, as  purchaser,  to  compel  tl.e  spe- 
cific performance  of  the  contract.  Mrs 
Craig,  by  answer,  denied  her  ownership  ol 
the  property  when  the  contract  wag 
made,  asserting  that  she  conveyed  th( 
same  by  deed  to  her  son,  N.  H.  Barton, 
the  other  defendant  and  appellee.  TbU 
deed  purported  to  have  been  executed 
several  years  previous  to  the  negotia- 
tions with  Hicks  &  Bailey,  and  was  unrft 
corded  at  the  time  of  such  negotiations 
The  agency  of  Hicks  &  Bailey  to  sell  Um 
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property  was  also  denied.  The  son  plead- 
ed hiH  incapacity,  by  virtue  t>r  infancy,  to 
legally  authorize  a  sale,  and  lilievv-iHe  his 
dlsaltiruiance.  The  motlier,  besides  deny- 
ing ownership,  denied  any  agency  of  the 
son  to  act  or  contract  in  her  behalf.  Ap- 
pellees did  nut  reside,  at  the  time  of  the 
correspondence  mentioned,  In  the  city  of 
Denver;  neither  Hicks  nor  Bailey  nor  any 
one  connected  with  the  firm  was  acquaint- 
ed witli  appellees  or  either  o(  them  ;  nor 
had  the  firm,  or  any  member  thereof,  ever 
previously  acted  for  them,  or  either  of 
them,  In  any  capacity.  Hicks  &  Bailey 
supposed,  until  an  abstract  of  title  was 
obtained,  that  the  property  was  in  the 
name  of  N.  H.  Barton,  and  when  advised 
bythe  record  that  it  was  in  the  name  of 
Nellie  Barton  tliey  concluded  that  N.  H 
Barton  and  Nellie  Barton  were  one  per- 
son, the  middle  letter  being  omitted  In  the 
deed  to  her.  The  business  was  transact- 
ed between  the  parties  entirely  by  corre- 
spondence, and  related  solely  to  the  par- 
tinular  premises  in  controversy.  If,  there- 
fore, an  aRency  was  created  on  the  part 
of  Hicks  &  Bniley,  it  was  a  special,  and 
not  a  general,  agency.  Nearly  all  of  the 
correspondence  appears  in  the  record, 
and  It  Is  apparent  that  the  contract  to 
sell,  which,  tliouKh  dated  March  2l8t,  was 
not  executed  until  the  27th  or  2Sth  of  that 
month,  was  predicated  upon  the  authori- 
ty contained  In  the  following  letter: 
"Montrose,  rolo.,  March  23d,  18S7.  Hicks 
&  Bailey.  Denver,  Colo. — Gentlemen:  I 
co-.dd  take  the  offer  as  per  your  letter 
of  the  21st  Inst,  of  5^2.200,  provided  that 
the  party  could  pay  ifTOO  down  and  the  bal- 
ance in  one,  two,  and  three  years,  at 
eight  per  cent.  Please  let  me  hear  trom 
you,  and  I  am,  yours,  truly,  N.  H.  Bar- 
ton. Montrose,  Colo.  Box  343."  The 
contract  entered  into  with  appellant  by 
Hicks  &  Bailey  stipulated  for  the  pay- 
ment of  91  .QUO  iu  cash,  and  the  balance  of 
$1,200  in  one  and  two  years  at  8  per  cent. 
Interest. 

The  first  question  we  shall  consider, and 
the  one  upon  which  the  learned  judge  be- 
low predicated  his  decision.  Is:  Assuming 
that  Hicks  &  Bailey  were  duly  directed 
by  the  true  owner  to  sell  the  pmperty, 
was  there  such  a  variance  between  the 
terms  upon  which  they  were  authorized 
to  sell  and  the  terms  of  the  contract  act- 
ually entered  into  as  to  vitiate  the  latter? 
It  is  claimed  by  appellant  that  the  con- 
tract as  made  was  more  favorable  to  ap- 
pellees than  the  conditions  prescribed  In 
the  letter  conferring  authority  upon 
Hicks  &  Bailey ;  therefore,  that  appellees 
cannot  be  heard  to  complain  of  the  de- 
parture from  those  conditions.  True  it 
is  that  instead  of$70Uthe  sum  of  $1,000 
was  to  be  paid  In  cash,  thus  increasing 
the  cash  payment  by  iiP3"0;  also,  that  in- 
stead of  the  balance  being  paid  in  one. 
two,  and  three  years,  as  specilied  in  the 
letter  of  Maivh  23d,  it  was  all  to  be  paid 
within  two  years,  thus  shortening  by  a 
year  the  maturity  of  the  deferred  pay- 
ments; but  can  ne,  as  a  matter  of  fact  or 
of  law,  sustain  appellant's  contention 
that  better  terms  were  obtained  than 
those  anthorixed  ?  Whether  this  be  a  tact 
or  not  la  a  question  largely  of  opinion, 


and  the  owner's  opinion  Is  necessarily  the 
principal  guide.  He  might  prefer  to  have 
all  of  the  purchase  money  consist  of  de- 
ferred pnyments  at  a  good  rate  of  inter- 
est, rather  than  to  have  any  portion 
thereof  advanced  in  cash;  and  it  might 
bean  important  consideration  with  him 
that  deferred  payments  should  run  for  a 
long, rather  than  for  a  short,  period  of  time, 
because  of  the  Income  by  way  of  interest. 
As  a  matter  of  fact,  in  the  present  case, 
appellee  Barton  testified  that  "be  didn't 
know  but  that  he  would  rather  have  it  in 
that  way,"—/,  e.,  as  provided  in  the  let- 
ter; that  he  "did  not  care  anything  for  all 
the  moneydown  at  that  time. "  Where  salt 
is  brought  for  the  specific  performance  of 
B  contract  for  the  sale  of  land  entered 
into  by  an  agent,  unless  there  has  been 
a  subsequent  ratification,  It  must  ap- 
pear that  the  prior  authority  conferred 
upon  the  agent  was  strictly  pursued. 
Bissell  V.  Terry,  69  III.  184.  And  the 
plaintiff  has  the  burden  of  establishing 
such  compliance  by  the  agent  when  the 
question  is  properly  in  issue  under  the 
pleadings.  Dana  v.  Turlay,  38  Minn.  106, 
35  N.  W.  Kep.  860.  It  the  agent  agree  to 
conditions  with  a  purchaser  more  favor- 
able in  his  judgment  than  the  terms  he  la 
authorised  to  make,  be  and  the  purehaser 
take  the  risk  of  the  principal's  refusal  to 
consummate  the  contract  by  deed.  We 
must  agree  with  the  conclusion  reached  by 
the  court  below  that  Hicks  &  Bailey  did 
not  execute  such  a  contract  as  they  were 
authorized  to  make  by  the  letter  of  March 
23d, and  thoreforetbut  appellees  cannotbe 
held  to  the  specific  performance  of  the 
same.  We  must  not  be  understood  as 
asserting  that  no  contract  will  be  spectflc- 
ally  enforced  where  an  agent  departs  from 
the  terms  of  his  authority,  ft,  for  in- 
stance, he  be  authorized  to  sell  for  fS.OOO 
cash,  but  closes  a  bargain  for  $6,000  in 
cash,  the  change  is  so  palpably  In  the  in- 
terests of  bis  principal  that  no  court  of 
equity  would  hesitate  in  enforcing  specific 
performance.  Counsel  tor  appellant  claims, 
however,  that  no  question  concerning  the 
terms  of  the  contract  could  loe  litigated 
under  the  pleadings.  It  is  undoubtedly 
true  that  the  authority  of  Hicks  A  Bailey 
to  make  any  contract  whatever  is  denied 
and  put  in  issue.  But  the  amended  com- 
plaint also  avers  that  Barton  "consented 
and  requested  "Hicks  &  Bailey  to  "sell  the 
said  property  on  the  terms  and  fur  the 
price  in  said  contract  contained. "  Also, 
that  the  snid  Barton  was  then  represent- 
ing and  acting  for  his  mother.  The 
complaint  likewise  declares  that  defend- 
ants deny  the  authority  of  Hicks  & 
Balloy  "  to  make  the  said  contract. "  Not 
only  was  the  first  of  these  averments 
traversed  and  the  second  admitted  by  the 
answer,  but  defendant  Craig  also,  among 
other  things,  expressly  averred  "that  it  is 
true  that  said  Hicks  &  Bailey  never  had 
any  authority  to  make  the  said  alleged 
contract."  The  foregoing  allegations, 
admissions,  and  denials,  in  oar  opinion. 
sufiiciently  present  the  matter.  We  do 
not  feel  at  liberty  to  disturb  the  judgment 
on  the  ground  of  want  of  averment  or  is. 
sue  in  the  pleadings. 
Counsel's  objection  tonctaing  the  verlQ- 
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cations  ot  tbe  anfErweni  mnat  be  overrnled. 
There  was  an  attempt  In  apparent  good 
tnltb  to  comply  with  ttie  statute  in  thia 
regard.  These  verificationii  conform  to 
moat  of  tbe  atatntury  requirements.  If 
they  were  detective,  (a  question  upon 
which  we  do  not  paas,)  the  objection 
should  have  been  earlier  interposed.  Plain- 
tiff filed  bia  replication  to  the  anawera 
without  noticiuR,  by  demurrer  or  other- 
wise,  any  defect  therein,  either  in  form  or 
aubatance.  Sabaequently  be  appeared  by 
counsel,  and  the  cause  was  set  for  trial 
as  If  the  Issues  were  fully  made.  When 
the  day  ot  trial  arrived  and  the  case  was 
called,  a  jury  havine  been  espresaly 
waived,  plalntiH  preceded  tbe  Introduc- 
tion of  his  witneasea  with  a  motion  for 
Judgment  upon  the  pleadinga;  then  for 
the  first  time  assigning  thia  objection. 
Tbe  atatutory  provision  entitling  plain- 
tiff, by  verification  of  his  complaint,  to  a 
verified  answer,  may  be  waived.  And 
courta,  aa  a  rule,  Inalst  upon  tbe  interpo- 
sition of  objections  predicated  npon  thia 
as  well  aa  other  formal  defects  in  plead- 
inga at  the  earliest  reaaonable  moment. 
Without  prolonging  the  present  opinion 
by  a  reference  to  casea  touching  the  sub- 
}ect,  we  shall  hold  that  appellant's  appli- 
cation came  too  late.  Tbe  suggestion 
ahould,  perhaps,  be  made,  in  aupport  of  a 
logical  and  conalstent  practice,  that  tech- 
uically  the  motion  for  judgment  on  the 
pleadings  la  not  strictly  accurate.  Thia 
motion  touches  the  substance,  and  not 
the  form,  of  the  pleading  attacked.  It  la 
usually  interposed  only  where  one  or  more 
of  the  material  averments  of  fact  In  tbe 
complaint  or  answer  are  admitted  or  left 
nndenied  by  the  answer  or  replication. 
Bice  V.  Bush,  16  C!olo.  — ,  27  Pac.  Rep.  720. 
The  better  practice  in  cases  like  tbe  pres- 
ent is  to  interpose  a  motion  to  strike  tbe 
unverified  answer  from  tbe  files,  and  tor 
judgment  as  by  default. 

In  view  of  tbe  forpgoing  discuaslon  and 
conclusions,  it  is  obviously  unnecessary 
to  consider  the  remaining  questions  raised 
by  tbe  assignments  of  error  and  argu- 
ments ot  counsel.  Since  tbe  letter  of 
March  23d  did  not  authorize  Hicks  &  Bailey 
to  execute  the  particular  contract  upon 
which  suit  is  brought,  all  other  questions 
of  agency  involved  and  discussed  become 
of  no  material  Importance.  Tbe  forego- 
ing obaervation  is  also  true  concerning 
the  isHoes  of  ownership  and  infancy;  for, 
if  it  be  assumed  tha  t  Mrs.  Craig,  as  Nellie 
Barton,  waa  the  owner,  and  that  her  son 
was  authorized  to  act  for  her  in  the  ne- 
gotiations, still,  aa  we  have  seen,  the  un- 
authorized contract  cannot  be  specifically 
enforced.  Likewise,  aince  the  evidential 
objections  urged  relate  to  teatimony  bear- 
ing open  the  ownerahip  ot  Mrs.  Craig  or 
tbe  agency  of  Hlcka  &  Bailey,  and  the  an- 
thofity  of  Barton,  tbe  rullnga,  even  If  er- 
roneona,  wonid  not  warrant  a  reversal. 
"We  regret  exceedingly  the  foregoing  con- 
clusion, for,  with  the  learned  judge  who 
tried  tbe  cause,  wemuatqueatlonthe  good 
faith  of  appellees.  Had  there  been  no  un- 
expected rise  In  values  after  tbe  contract 
was  made  by  Hicks  A  Bailey,  appellees 
wonld  undoubtedly  have  been  swift  to 
avail  themselves  of  its  provisions.    But 


It  is  better  that  snch  hardships  as  might 
possibly  result  In  caaea  like  tbe  present  be 
suffered  than  that  a  precedent  be  aet  for 
more  serious  Invasions  of  the  owner's 
right  to  dispose  of  his  property  according 
to  the  dictates  of  hia  own  Intereat  and 
judgment.  The  decree  of  the  court  below 
is  aflSrmed. 


a  Colo.  A.  US) 
jBNKINa  V.  Ttnon. 

(Court  of  Appeals  of  Colorado.    Oct  12, 1891.) 
FoBciBLB  Kktbt  axb  Dbtainbb  —  Eviosncs— Ih- 

STKncTIOJJS. 

1.  In  an  action  ot  forcible  entry  and  detainer, 
it  appeared  that  plaintiff  was  in  possession  under 
a  deed  from  a  railroad  company  which  had  re- 
ceived a  grant  of  the  land;  bat  the  patent  was 
withheld  pending  a  question  as  to  the  rights  of 
the  company.  Defendant  applied  for  the  land 
under  the  homestead  act,  and  was  refused,  but 
went  on  a  part  of  tbe  land,  and  built  a  bouse,  and 
both  parties  were  living  on  tbe  land  when  action 
was  commenced.  Held,  that  plamtitrs  possession 
under  color  of  title  eotltlud  him  to  his  action 
against  defendant,  who  had  no  title  whatever. 

a.  In  an  action  of  forcible  entry  and  detainer, 
muniments  of  plaintiff's  title  may  be  put  in  evi- 
dence to  show  the  character  of  his  possession. 

8.  Where  a  judge  refused  to  give  defendant's 
requests  to  charge,  but  gave  the  substance  there- 
of in  his  instructions,  defendant  cannot  oomplain. 

Appeal  from  diatrict  court,  Arapahoe 
county  ;  W.  S.  Decker,  Judge. 

Action  of  forcible  entry  and  detainer  by 
James  Tynon  agalnat  Henry  Jenklna. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Afilrmed. 

N.  B.  BachteJ],  for  appellant.  Coe  &  Fnt^ 
man  and  Oeo.  L.  Sopria,  for  appellee. 

Rbbd,  J.  Tbe  N.  B.  \i  of  the  N.  E.  V  of 
section  83,  township  40  S.,  range  67  w.. 
In  tbe  county  of  Arapahoe,  waa  embraced 
In  a  grant  made  by  the  government  to 
tbe  Union  Pacific  or  Kanaas  Pacific  Kail- 
road  Company,  but  waa  never  conveyed 
to  the  company,  and  the  title  remained  in 
the  government.  The  railroad  company, 
by  virtue  of  its  grant,  assuming  to  be  the 
owner,  contracted  a  aale  of  it,  in  connec- 
tion with  the  balance  ot  tbe  quarter  sec- 
tion, to  one  James  Cosad,  who  made  par- 
tial payments.  Improved  and  occupied  it, 
and  sold  bis  interest  to  Tyson,  (appellee,) 
and  conveyed  it  by  quitclaim  deed.  Ty- 
non afterwards  obtained  a  warranty 
deed  to  the  land  from  tbe  company,  and 
by  himself,  lessees,  and  tenants  had  aole 
and  exclusive  poasession  until  the  4th  du.v 
ot  March,  1880,  when  Jenkins  (appellant  i 
entered  into  the  possession  of  the  houKt- 
and  premises,  claiming  a  right  to  occup\ 
the  40-acre  tract,  and  dispossess  appelU-f 
A  question  having  arisen  between  thi- 
government  and  tbe  corporation  in  re- 
gard to  the  right  of  the  latter,  tbe  conve.vr 
ance  to  the  corporation  was  suspende<I. 
and  the  title  remained,  as  above  stated,  in 
the  government.  Thegovernment  also  re- 
fused to  regard  the  land  as  open  to  settle- 
ment under  the  laws  of  congress,  and  re- 
fused to  allow  parties  to  occupy  and  take 
the  necessary  steps  to  acquire  a  title. 
While  the  land  in  question  was  in  this  sit- 
uation, on  the  24th  of  January,  1887,  one 
Dryfus  made  application  to  the  local 
land-offlce  to  be  allowed  to  dalm  It  andai 
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the  homeetead  act,  which  application  was 
refused  under  InetructlonH  from  the  land 
department  of  the  United  States.  On  Sep- 
tember 3, 1887.  J.  B.  Cozad  made  applica- 
tion under  the  timber-culture  act,  which 
was  likewise  rejected.  On  April  3,  1888, 
appellant  applied  to  file  upon  and  occu- 
py the  land  under  the  homestead  act,  and 
hlB  application  was  also  rejected.  It 
was  upon  sucii  proceeding  and  rejection 
of  bis  application  that  he  assumed  the 
right  to  evict  the  appellee,  and  enter  into 
possession  of  the  land.  This  suit  was 
Drought  originally  in  the  county  court; 
was  tried  to  the  court,  resulting  in  favor 
of  appellee  on  December  11,1881).  An  ap- 
peal was  taken  to  the  district  court,  a 
trial  had  to  a  jury  on  March  11,  1890,  also 
resulting  in  a  judgment  for  appellee,  from 
which  this  appeal  was  taken. 

Several  errors  are  assigned,  but  none 
are  found  sufHcientiy  important  to  war- 
rant a  reversal.  The  principal  question 
of  fact  was  as  to  the  possession  of  appel- 
lee. There  was  uncontradicted  evidence 
of  long  prior  actual  possession.  Mr.  Mar- 
vin, a  former  tenant,  testified  that  he 
moved  out  of  the  house  the  lust  part  of 
February.  1889,  probably  the  20th  or  22d 
of  the  month.  When  he  left,  the  house 
was  locked,  the  windows  nailed  down, 
gates  shut,  and  barn-doors  fastened.  Mr. 
Pritchard  testified  that  he  lea8<>d  the 
property  on  the  4tb  of  March,  1SS9 ;  paid 
bis  rent;  moved  out  on  the  6tb  for  the 
purpose  of  taking  possession  and  occupy- 
ing the  property ;  found  appellant  in  pos- 
session; on  the  7th  be  surrendered  his 
lease.  Mr.  Robinson  was  the  next  ten- 
ant, leasing  on  March  7th;  went  out  and 
found  appellant  in  possession  of  the  house, 
in  which  he  remained  some  days,  until  he 
built  another  house  on  the  same  land, 
which  was  about  the  13th  or  14th  of 
Mai-ch,  when  he  (Robinson)  moved  into 
the  house,  and  retained  the  possession; 
was  living  there  at  the  time  the  case  was 
tried.  Appellant  also  occupied  the  small 
house  built  by  himself.  The  jury  was 
warranted  in  finding  the  possession  in  ap- 
pellee. That  he  was  in  under  color  of  ti- 
tle has  been  already  shown.  In  this  ac- 
tion (forcible  entry  and  detainer)  title 
could  not  be  tried,  but  the  muniments  of 
title  put  in  evidence  by  appellee  have  al- 
ways been  held  admissible  to  show  the 
character  of  the  possession.  It  was  not 
error  to  admit  the  title-papers  for  that 
purpose.  A  right  to  disturb  and  dispos- 
sess a  party  legally  in  possession  could 
not  be  predicated  upon  a  refusal  of  the  de- 
partmental offlcers  to  allow  him  the  occu- 
pation and  possession.  His  claim  to  the 
right  is  not  based  upon  a  consent,  but 
upon  a  refusal  of  the  government  to  grant 
a  consent.  Having  shown  no  right  what- 
ever to  the  possession  of  it,  the  taking  of 
it  was  a  wanton  and  unwarranted  inva- 
sion of  the  rights  of  another,  as  shown  by 
the  evidence.  Admitting,  as  claimed  by 
appellant,  that  the  land  was  a  part  of  the 
public  domain,  yet.  it  being  in  the  actual 
possession  of  appellee,  such  possession 
was  entitled  to  legal  protection. 

Appellant  insisted  that,  as  there  was  no 
one  in  actual,  immediate  possession  at 
the  time  of  the  entry,  the  possession  had 


been  abandoned.  This  was  not  sus- 
tained, but  contradicted,  by  the  evidence. 
Abandonment  is  always  a  question  of  in- 
tention,—the  fact,  when  relied  upon,  must; 
be  proved  like  any  other  material  fact. 
The  case  of  McCartney  v.  McMuUen,  38  III. 
237,  and  othera,  relied  upon  by  counsel  for 
appellant,  fall  to  sustain  his  conteutloa 
in  regard  to  the  character  of  the  posses- 
sion necessary  to  maintain  this  action. 
In  McCartney  v.  McMullen  the  possession 
was  not  actual,  only  constructive, — such 
as  a  party  has  simply  by  virtue  of  own- 
ership. There  were  no  buildings  upon  the 
land,  nor  improvements  of  any  kind,  and 
the  only  acts  of  possession  proved  were 
occasional  entries  for  cutting  and  remov- 
ing firewood,  etc.  The  forcible  entry  and 
detainer  act  of  Kentucky  is  the  same  as 
that  of  Illinois,  and  ours  thatof  the  latter 
state,  and  in  the  discussion  contained  in 
the  opinion  in  McCartney  v.  McMullen  the 
learned  judge  cites  and  approves  Bnim- 
fleld  V.  Reynolds,  4  Bibb,  388;  Stewart  v. 
Wilson,  1  A.  K.  Marsh.  255;  and  Chiles  v. 
Stephens,  3  A.  K.  Marsh.  347,— as  cases 
where  the  action  could  be  maintained,  al- 
though neither  the  owner  nortenant  were 
in  the  actual,  personal  occupancy  at  the 
time  of  the  entry.  The  parallelism  of 
those  cases  with  the  one  under  considera- 
tion will  at  once  be  apparent  upon  exami- 
nation; notably,  that  of  Chiles  v.  Ste- 
phens. The  proof  of  payment  of  taxes 
was  unnecessary,  and  should  not  have 
been  allowed.  It  did  not  tend  to  prove 
possession,  nor  define  the  right  by  w^hich 
possession  was  held ;  but,  as  all  the  facts 
were  before  the  jury.  It  could  not  have 
been  misled  by  the  proof  under  the  In- 
struftionh  of  the  court. 

The  contention  that  the  court  erred  In 
refusing  the  instructions  prayed  by  ap- 
pellant cannot  be  sustained.  The  first 
and  third  were  proper,  but  tliey,  In  sub- 
stance and  effect,  were  given  in  the  in- 
structions of  the  court.  The  second  and 
fourth  were  very  properly  i*efuBe<l.  Error 
Is  also  assigned  upon  the  Instruction  giv- 
en by  the  court.  On  a  careful  examina- 
tion o(  It  as  a  whole,  we  do  not  think  It 
erroneous,  but  a  fair,  clear  statement  of 
the  law  of  the  case.  The  judgment  of  the 
district  court  should  be  afBrmed. 


Hayes  v.  James. 
(Court  of  Appeals  of  Colorado.    Oct.  12. 1891.) 

Appeal  fuom  Countt  Coubt  —  Affikmakck  op 
Judgment— Waivek  of  Right. 
The  record  of  the  district  court  showed 
that  a  cause  which  had  been  appealed  thereto 
from  the  county  court  had  been  doclieted  and 
called  on  the  first  day  of  the  term;  that  the  coun- 
sel for  both  parties  had  announced  the  cause  "at 
issue"  and  for"iury  trial, "which  had  been  noted 
on  the  docket  by  the  letters  "I"  and  "J, "  bnt 
that  no  formal  record  thereof  had  been  made, 
nor  any  entry  showing  that  the  cause  had  been 
set  for  trial.  The  record  failed  to  show  any  ad- 
mission on  the  part  of  the  counsel  for  the  appellee 
Indicating  an  intention  to  appear  generally.  At 
the  next  term  notice  was  served  of  the  appellee's 
intention  to  ask  for  an  afBrmance  of  judpinent, 
on  the  ground  that  the  appellant  had  failed  to 
take  his  appeal  od  the  day  on  which  judgment 
was  rendered,  or  to  give  notice  in  writing,  aa 
required  by  Sess.  Laws  Colo.  VSS5,  p.  169.    Coun- 
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sel  for  appellant  consented  to  a  continuance  that 
the  motion  might  be  argued,  and  afterwards  ap- 
peared for  tbat  purpose.  Held,  that  there  had 
been  no  such  general  appearance  of  the  appellee 
as  to  waive  his  right  to  insist  on  the  afilrmance 
of  the  judgment.  Ck>by  v.  Halthusen,  (Colo. 
Sup.)  26  Pac.  Rep.  148,  and  Robertson  v.  O'Reilly, 
14  Colu.  441,  Si4  Pac.  Rep.  560,  distinguished. 

Appeal  from  district  court.  Law  Animas 
county;  Juuus  C.  Gu.vtek,  Judge. 

This  was  an  action  by  >S.  B.  Jameis 
against  J.  VV.  Hayes.  From  a  judgmont  of 
tlie  district  court  affirming  a  judgment  of 
ttie  county  court  in  pursuance  of  Seas. 
Jjaws  Colo.  1885,  p.  159, defendant  appeals. 
Affirmed. 

Caldwell  Yeamnn  and  ho.  Sweeney,  for 
appellant.  Win.  E.  Beck  and  C.  W.  Les- 
ter, for  appellee. 

BiCHMOND.  P.  J.  This  appeal  is  proae> 
cuted  for  tiie  purpose  of  reversing  the  ac- 
tion of  tiie  court  b*  low  in  aSirminga  judg- 
ment of  the  county  court  appealed  tu  the 
district  court.  The  appeal  from  the  county 
to  the  district  court  was  not  taken  during 
tiie  day  in  -whieli  the  judgment  was  ren- 
dered, nor  was  a  notice  in  writing  served 
within  five  days  after  the  appeal  was  per- 
fected. The  action  of  the  district  court  in 
affirming  the  judgment  was  in  pursuance 
of  the  statute.  Section  4,  p.  159,  Sess.  Laws, 
1885.  The  statutory  right  in  question 
— having  the  appeal  dismissed  or  the  judg- 
ment affirmed — is  a  personal  privilege, 
•which  may  be  waived  ;  unless  waived,  the 
judgment  must  be  sustained.  The  conten- 
tion of  appellaiitis  that  the  appellee,  prior 
to  his  motion  of  affirmance  of  the  judg- 
ment, waived  the  privilege  by  a  general 
appearance,  and  in  support  of  his  conten- 
tion be  calls  our  attention  to  the  follow- 
ing portion  of  the  record,  to-wit:  "Beit 
remembered  tbat  heretofore,  at  tlie  regu- 
lar September  term,  1S89,  of  the  district 
court,  within  and  for  the  county  of  Las 
Animas,  aforesaid,  and  subsequent  to  this 
cause  being  placed  upon  the  docket  of  tlie 
said  court  on  appeal  from  the  county 
court,  and  on  the  firat  day  of  said  term, 
said  cause  wns  called  on  the  first  call  of 
the  docket,  and  it  was  then  announced  by 
the  attorneys  of  record  for  the  respective 
parties  herein,  Dunbar  &  Lester  for  plain- 
tiff, and  Caldwell  Yeaman  and  Bo.  Sweeney 
for  defendant,  that  said  cause  was  at  is- 
sue, and  that  it  was  a  case  for  jury  trial, 
which  facts  were  iioted  by  the  judge  upon 
bis  docket  by  entering  thereon  the  letters 
'I' and 'J,' meaning 'at  issue' and  'jury 
trial,' but  no  formal  record  tliereof  was 
made  upon  the  records  of  said  court,  and 
said  cause  was  not  at  said  time,  or  any 
otlier  time,  set  down  for  trial. "  The  con- 
tention of  ap[)ellant  is  that  this  was  such 
a  general  appearance  as  should  preclude 
the  plaintiff  from  insisting  upon  an  affirm- 
ance of  the  judgment,  and  in  support  of 
tbis  contention  he  cites  the  cases  of  Coby 
V.  Halthusen,  (Colo.  Sup.)  2(1  Pac.  Rep. 
148.  (Feb.  27,  1891,)  and  Robertson  v. 
O'Reilly.  14  Colo.  441,  24  Pac.  Rep.  500.  Wc 
cannot  concur  in  this  view.  The  cause 
•was  appealed,  end  the  appeal  perfected 
from  the  county  to  the  district  court  at 
the  succeeding  September  term  of  that 
court.    The  appeal  being  perfected,  it  was 


the  duty  of  the  clerk  of  the  district  court 
to  place  the  same  upon  the  trial  docket. 
On  the  first  day  of  that  term,  as  is  cus- 
tomary In  wis/ pr/j7s  courts  of  this  state, 
the  docket  was  called,  and  the  cause 
marked  as  at  issue  and  for  jury  trial.  It 
la  true  that  the  attorneys  for  the  respective 
parties  were  present, yet  the  record  in  this 
case  fails  to  show,  by  affidavits  or  otbar- 
wise,  that  the  attorneys  representing  the 
appellee  indicated,  by  word  or  sign,  his 
purpose  to  try  the  cause,  and  waive  his 
right  to  ask  the  court  for  an  affirmance  of 
the  judgment.  Certain  it  is  that  at  the 
succeeding  term,  which  was  a  special 
term  of  that  court  for  the  trial  of  criminal 
causes,  notice  was  served  of  the  intention 
of  appellee  to  auk  the  court  for  an  affirm- 
ance of  the  judgment.  It  is  equally  cer- 
tain that  the  attorneys  for  the  appellant 
appeared  and  consented  tbat  the  cause 
should  be  continued  for  argument  on  mo- 
tion, until  the  succeeding  regular  term  of 
court,  and  that  at  that  term  the  attorneys 
for  both  parties  appeared  and  argued  the 
motion  based  upon  the  statute;  and  not 
until  the  court  below  had  determined  and 
passe.i  upon  the  question  was  it  ever  sug- 
gested that  the  appellee  had  waived,  by 
general  appearance,  his  right.  We  can- 
not declare  tbat,  without  some  evidence 
or  some  record,  a  general  appearance  was 
ever  entered  In  this  case  by  appellee.  He 
had  a  right  to  appear  for  the  purpose  of 
asking  for  an  affirmance  of  the  judgment 
or  a  dismissal  of  the  appeal.  In  the  case 
of  Robertson  v.  O'Reilly, supra,  thecircum- 
stances  were  radically  different  from  those 
recited  in  the  record  here,  and  so,  too,  it 
may  be  said  of  the  case  of  Coby  y.  Halthu- 
sen, supra.  In  the  one  an  appearance 
was  entered  and  a  continuance  asked; 
in  the  other,  an  appearance  was  entered, 
and  the  cause  was  continued  from  term  to 
term  for  a  period  of  three  terms,  and  affi- 
davits were  submitted  to  the  effect  that 
the  notice  provided  for  by  the  statute  was 
waived  verbally  between  the  attorneys. 
In  this  particular  case  now  under  consid- 
eration the  record  of  the  court  below  dis- 
closes no  admission  on  the  part  of  the  at- 
torne.v  for  appellee  indicating  that  be  ap- 
peared generally  for  the  trial  of  the  cause, 
nor  is  there  an.v  affidavit  filed  showing 
that  he  had  by  word  or  act  so  appeared. 
We  do  not  think  that  the  circumstances  in 
this  case  warrant  us  in  reversing  the  judg- 
ment. The  judgment  of  the  court  below 
must  be  affirmed. 


HiGLEY  et  al.  V  Poi.LocK.    (No.  1,341.) 

(Supreme  Court  of  Nemda.    Oct.  24, 1891.) 

Review  on  AreEAi. — Matters  not  Apparent  of 
Record. 

1.  Defendant  moved  to  quash  the  summons  ou 
the  ground  that  the  copy  served  on  him  failed  ta 
show  on  its  face  that  it  was  a  copy  of  the  orip- 
inal  summons.  On  appeal  from  au  order  denying 
the  motion  the  copy  complained  of  was  not  con- 
tained in  the  record.  Held,  that  its  sufBciency 
could  not  be  considered. 

2.  Whore  the  sheriff's  return  on  the  original 
summons  showed  that  a  true  copy  thereof  had 
been  served  on  defendant,  the  mere  statement  of 
the  defendant's  attoi-ney  tbat  no  copy  was  served 
cannot  impeach  the  return  of  the  sheriff. 
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8.  Qen.  St.  Not.  |  8(M8,  provides  that  in  ao- 
tiros  arising  on  contract  for  money  the  summons 
shall  contain  a  notice  that  on  failure  to  answer 
Judgment  will  be  talten  against  defendant  for  a 
sum  speclSed.  The  summons  served  on  defend- 
ant stated  that  the  action  was  to  recover  $1,800 
for  services,  and  for  certain  property  sold  to  him, 
which  would  more  fully  appear  in  the  complaint 
on  file,  a  copy  of  which  would  be  served  with 
the  summons :  and  that,  if  he  failed  to  answer, 
Judgment  would  be  taken  in  accordance  with  th« 
prayer  in  the  complaint;  but  did  not  state  what 
amount  Judgment  would  be  taken  for.  A  certi- 
fied copy  of  the  complaint  was  served  with  the 
summons,  and  prayed  for  Judgment  for  $1,800, 
with  interest  at  7  per  cent. ,  besides  the  costs. 
field,  that  the  notice  to  defendant  was  sutlcient. 

4.  Though  the  summonses  were  defective, 
yet  where  the  substantial  rights  of  defendant 
were  not  affected,  the  case  came  within  Oen.  St. 
Nev.  i  8093,  which  provides  that  the  court  shall 
disregard  any  error  or  defect  in  the  pleadings  or 
proceedings  which  shall  not  affect  the  substantial 
rights  of  the  parties. 

6.  Under  the  statutes  of  Nevada,  which  pro- 
vide that,  if  defendants  fail  to  answer,  the  clerk 
of  the  court  may,  on  request,  enter  default,  and, 
if  the  demand  is  for  money,  may  enter  Jud^ent, 
defendaDt.s'  notice  of  motion  to  quash  was  insujS- 
eient  to  stay  entry  of  Judgment  on  default. 

Appeal  from  district  court.  Lander 
county;  A.  E.  Chrnicy,  Judge. 

Action  by  Charles  R.  Hlgley  and  Mary 
Jane  Ul^ley  against  William  Pollock  to 
recover  tor  services  and  (or  horses  sold. 
Judi^roent  lor  plaintiffs  on  default.  Mo- 
tion by  defendant  to  vacate  and  set  aside 
the  judgment  being  denied,  he  appeals. 
AfHrnied. 

David  S.  Truiann,  for  appellant.  Henry 
MayenbHum,  for  respondents. 

Murphy,  J.  This  action  was  bronffht 
by  the  plaintiffs  to  recover  the  sum  of  $],• 
800,  alleged  to  be  due  from  the  defendant 
for  work,  labor,  and  services  as  house- 
keeper, rendered  by  Mary  Jane  HIgler, 
and  for  two  horses  sold  and  delivered  by 
the  said  Mary  Jane  Hlgley  to  the  defend- 
ant. Summons  vras  Issued  and  served 
with  a  certified  copy  of  the  complaint,  on 
the  defendant,  by  the  sheriff  of  Lander 
county.  In  said  county,  on  the  23d  day  of 
June.  18U0.  On  the  2d  day  of  July,  1890, 
the  defendant,  by  his  attorney,  appeared, 
and  filed  the  following  notice  of  motion: 
'Now  comes  the  defendant  above  named 
and  moves  this  honorable  court  to  quash 
the  summons  and  service  thereof  on  the 
defendant  (and  appears  for  this  purpose 
only)  on  the  grounds:  First.  That  the 
copy  of  the  summons,  If  such  It  Is,  fails  to 
show  that  It  Is  a  copy  of  the  original  sum- 
mons herein  Issued,  and  that  said  copy  of 
summons  which  Is  served  on  this  defenaant 
does  not  appear  on  its  face  to  be  a  copy  of 
the  said  original  summons  Issued  In  this 
cause  by  any  properautlientlcatlon.  That 
said  summons  Issued  In  this  cause  falls  to 
give  this  defendant  any  legal  or  proper 
notice  required  according  to  law."  We 
cannot  consider  the  first  objection  raised, 
because  the  copy  of  the  summons  com- 
plained ot  Is  not  embodied  In  the  tran- 
script; and  the  certificate  of  the  sheriff's 
return  Indorsed  upon  the  original  sum- 
mons, which  la  set  out  In  full  In  the  rec- 
ord, sets  forth  the  facts  that  the  sheriff 
did  serve  the  defendant  "by  delivering  to 
■aid  defendant  a  true  copy   of  the  sum- 


mons, attached  to  a  certified  copy  of  the 
complaint  in  this  action."  The  mere 
statement  of  an  attorney  will  not  be  taken 
to  contradict  such  a  return. 

The  second  objection,  in  oar  opinion.  Is 
not  well  taken.  It  is  argued  by  the  at- 
torney for  the  appellant  that  the  sum- 
mons Is  defective,  In  that  it  does  not  con- 
form to  the  first  subdivision  of  section 
8018,  Gen. St.  Nev.,  which  reads  as  follows: 
"First.  In  actions  arising  on  contract  for 
the  recovery  only  of  mone;  or  damages, 
that  the  plaintiff  will  take  Judgment  for  a 
sum  specified  therein  It  the  defendant  falls 
to  answer  the  complaint. "  The  summons 
in  this  case  gives  correctly  the  title  of  the 
court,  the  names  of  the  parties  to  the  ac- 
tion, and  notifies  the  defendant  of  the 
time  and  place  In  which  he  was  to  appear 
and  answer;  or,  If  he  failed  to  appear 
within  the  time  specified  In  said  sum- 
mons. Judgment  by  default  wonld  be  tak- 
en against  him  according  to  the  prayer  ot 
the  complaint.  The  cause  of  action  la 
stated  In  the  summons  as  follows:  "The 
said  action  is  brought  to  recover  Judg- 
ment against  you,  [the  defendant,]  for  the 
sum  of  eighteen  hundred  dollars,  alleged 
to  be  due  from  yon,  [said  defendant,]  to 
said  plaintiff,  as  follows,  to-wlt:  91,500 
for  labor  and  services  and  9300,  the  valoa 
of  two  horses  sold  and  delivered  to  yonat 
your  special  instance  and  request,— all  ot 
which  will  more  fully  and  at  large  appear 
!n  the  complaint  on  file  herein,  a  certified 
copy  of  which  will  be  served  on  yuu  with 
this  summons.  And  you  are  hereby  noti- 
fied that,  1(  yo>i  fall  to  appear  and  answer 
the  said  complaint  as  above  required, 
the  said  plaintiff  will  take  default  and 
Judgment  against  you  in  accordance  with 
the  prayer  ot  said  compiaint,  und  for 
costs  of  this  sait. "  The  contention  of  the 
attorney  for  the  appellant  Is  that  by  the 
failure  to  specify  the  amount  for  which 
Judgment  would  be  taken  after  the  word 
"you"  and  before  the  Italicized  words, 
the  summons  is  detective, and  should  have 
been  quashed,  because  it  did  not  give  the 
defendant  legal  or  proper  notice,  as  re- 
quired by  law.  A  proceeding  for  the  price 
of  goods  orchattels  and  the  price  or  value 
of  labor  Is  a  proceeding  to  entorce  a  con- 
tract, either  express  or  Implied,  by  which 
the  defendant  is  bound  to  pay  for  the 
goods  or  labor  a  sum  certain  by  the  agree- 
ment, or  capable  of  being  reduced  to  cer- 
tainty by  mere  calculation  from  the  ele- 
ments which  the  agreements  contain. 
This  action  is,  therefore,  on  contract,  and 
brought  for  its  performance  by  the  pay- 
ment of  a  sum  of  money,  which,  by  Its 
terras,  is  required  of  the  defendant,  and  la 
such  u  case  as  falls  within  the  first  subdi- 
vision of  the  statute  in  relation  to  what 
the  summons  shall  contain.  The  section 
of  the  statute  under  consideration  is  a 
copy  ot  the  New  York  and  California  stat- 
utes. In  New  York,  civil  actions  were 
commenced  by  the  service  of  summons. 
A  copy  of  the  complaint  was  not  required 
to  be  served  with  the  summons;  and  the 
courts  in  that  state  have  held  that  when 
the  summons  was  served  before  a  copy  of 
the  complaint  It  was  essential  for  the 
pleader  to  be  particularly  careful  to  state 
In  bis  summons  the  nature  of  the  relief 
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tbat  he  sbould  demand  of  the  court;  or, 
in  other  words,  the  pleader  would  not  be 
permitted  to  state  in  bis  Bummons  that  be 
would  apply  to  the  court  for  the  relief 
eranted  under  the  second  uubdivieion  of 
section  129  of  tbe  New  York  statute,  and 
when  the  defendant  would  examine  the 
complaint  he  would  find  that  the  prayer 
thereof  asked  for  the  relief  granted  under 
the  first  subdivision  of  saUl  section.  Un- 
der such  clrcnmstances,  tbe  pleader  was 
required  to  amend  tbe  prayer  of  his  com- 
plaint to  conform  to  the  summons,  or 
amend  the  summons  to  conform  to  the 
complaint.  But  we  fail  to  find  any  well- 
considered  case  where  the  summons  and 
complaint  were  served  at  the  same  time, 
and  the  prayer  of  the  complaint  asked  for 
the  relief  granted  under  the  proper  subdi- 
vision of  tbe  statute,  and  the  summons 
set  forth  that  upon  the  failure  of  the  de- 
fendant to  answer  the  plaintiff  would 
take  Judgment  In  accordance  with  the 
prayer  of  tbe  complaint,  bolding  sucb 
summons  to  be  Insufficient. 

In  tbe  case  of  Brown  v.  Eaton,  (before 
tbe  supreme  court  of  New  York,)  87  How. 
Pr.325,  MoKGAN,  J., speaking  fortbe  court, 
said:  "When  the  summons  Is  served  be- 
fore the  complaint,  and  contains  a  notice 
under  the  first  subdivision  of  section  129, 
and  tbe  complaint  sets  out  a  cause  of  ac- 
tion under  the  second  subdivision,  it  is 
held  by  several  authorities  to  be  SDcb  an 
irregularity  as  to  require  the  court  to  set 
aside  the  complaint  on  motion  of  the  de- 
fendant; and  It  seems  to  be  pretty  well 
established  tbat  sucb  an  irregularity  Is 
not  cured  or  waived  by  a  general  appear- 
ance in  tbe  action.  It  has  been  doubted, 
however,  whether  the  same  rule  will  be 
applied  when  tbe  notice  In  the  summons 
Is  under  tbe  second  subdivision,  and  the 
cause  of  action  in  tbe  complaint  author- 
izes judgnient,  without  sucii  applicatliin, 
under  the  first  subdivision.  •  •  •  The 
decisions  cited  by  the  counsel  are  mostly 
the  individual  views  of  judges  at  special 
term,  and  are  by  no  means  uniform,  or 
consistent  with  each  other.  If  the  defend- 
ant may  be  prejudiced  by  the  supposed  ir- 
regularity, I  see  no  reason  why  he  may  not 
appear  and  move  to  set  aside  the  com- 
plaint. If  be  cannot  be  prejudiced  by  it, 
there  la  no  reason  why  he  should  be  beard 
at  all.  It  Is  evident  that  the  defendant 
cannot  be  misled  by  the  form  of  notice  In 
the  summons  when  v,fi£  summons  and 
complaint  are  served  together.  The  form 
of  tbe  notice  in  the  summons  confers  no 
right  upon  the  plaintiff  to  enter  judg- 
ment without  an  application  to  the  court, 
when  such  application  is  necessary  by  the 
form  of  the  complaint);  and  wnea  It  is 
rei;ular  to  take  Judgment  without  sucb 
application  it  is  not  Irregular  to  apply 
for  and  obtain  an  order  for  Juilgiuent. 
The  most  tbat  can  be  said  is  that  it  Is  un- 
necessary to  apply  for  Judgment  in  such  a 
case.  The  defendant  Is  in  no  way  preju- 
diced by  It.  But  when  the  summons  pre- 
cedes the  complaint,  the  defendant  may  be 
misled  to  his  prejudice.  »  •  •  But.  as 
tne  Code  expressly  authorizes  tbe  sum- 
mons and  complaint  to  be  yerved  to- 
gether, I  do  not  think  the  defendant  can 
rightfully  claim  that  he  can  appearand 
v.27p.no.l7— 57 


say  he  has  been  prejudiced,  because  In  con- 
templation of  law  the  summons  precedes 
tbe  complain  t.  The  principal  object  of  tbe 
summons  is  to  bring  the  defendant  into 
court.  If  the  defendant  sbould  appear 
without  service  of  summons  it  may  be  dis- 
pensed with  altogther.  After  tbe  defend- 
ant bus  appeared  there  is  an  end  of  tbe 
process.  It  has  become  functus  officio. 
All  subsequent  proceedings  are  based  up- 
on the  complaint,  and  when  they  are 
served  together  It  is  a  mere  fiction  to  sup- 
pose that  the  summons  precedes  the  com- 
plaint. It  is,  however,  very  questionable 
whether  It  can  be  supported  as  a  fiction, 
for  by  the  very  terms  of  the  notice  in  the 
summons  tbe  plaintiff  refers  to  the  com- 
plaint. In  the  case  at  bar  the  notice  is 
that  the  plaintiff  will  apply  to  the  court 
for  the  relief  demanded  in  tbe  complaint: 
but,  without  attempting  to  criticise  the 
decisions  which  maintain  such  a  fiction,  or 
to  deny  that  it  may  have  sometrutb  to  sup- 
port 1 1, 1 1  is  q  uite  too  harmless  to  Justify  the 
defendant  in  resorting  to  a  motion  for  the 
purpose  of  annoying  the  plaintiff  and  sub- 
jecting him  to  costs.  If  the  correction  of 
the  supposed  Irregularity  or  variance 
could  be  of  any  benefit  <to  the  defendant, 
or  if  he  had  been  misled  by  It  to  bis  preju- 
dice, there  would  be  some  ground  for  sns- 
taining  a  motion  to  set  aside  the  com- 
plaint. In  my  opinion,  no  such  motion 
ought  to  prevail  where  the  summons  and 
complaint  are  served  at  tbe  same  time, 
for  the  reason  that  in  such  a  case  the 
complaint  alone  furnishes  the  cause  or 
ground  of  action,  and  Is  the  only  founda- 
tion upon  which  the  action  can  proceed. 
Ail  the  subsequent  proceedings  and  plead- 
ings are  governed  by  tbe  form  of  the  ac- 
tlon  as  stated  in  tbe  complaint,  and  in  no 
way  by  the  form  of  notice  contained  In 
the  summons.  To  allow  the  defendant  tu 
overlook  the  complaint  and  resort  to  the 
summons  for  the  cause  of  action,  for  no 
purpose  except  to  make  a  dilatory  and 
irultles.«  motion.  Is  to  encourage  a  prac- 
tice which  has  already  become  very 
troublesome  to  parties,  and  very  annoy- 
ing to  the  courts.  Why  Increase  the  diffi- 
culty by  favoring  motions  to  set  aside 
either  the  summons  or  complaint,  except 
In  case  where  It  is  apparent  tbat  the  de- 
fendant has  been,  or  may  have  been,  mis- 
led to  his  prejudice  by  the  form  of  the 
Bummons. "  The  order  of  the  lower  court 
In  denying  tbe  motion  to  set  aside  tbe  com- 
plaint was  affirmed  with  ?10  costs. 

In  the  case  of  McOoun  v.  Railroad  Co., 
50  N.  Y.  176,  there  were  several  hundred 
actions  before  the  supreme  court,  where- 
in the  same  question  was  involved,  and 
the  decision  In  tbe  above-entitled  case  wan 
to  control  In  all  the  others.  In  each  of 
the  summonses  the  plaintiffs  asked  for  the 
relief  as  granted  by  tbe  first  subdivision  of 
section  129,  while  the  cause  of  action 
stated  In  the  complaints  was  such  as  re- 
quired the  relief  granted  by  the  second  sub- 
division of  tbe  said  section.  At.i.rn,  J., 
speaking  for  the  court,  said  :  "It  Is  necessa- 
rily wholly  Immaterlnl.and  cannot,  in  the 
nature  of  things, affect  a  substantial  right 
of  the  defendant,  whether  a  summons  Is 
under  the  first  or  second  subdivlsicm  of  sec- 
tion 129,  wben  a  copy  of  tbe  complaint. 
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as  waa  In  all  tbe  cases  before  us  except  six, 
Is  served  with  tlie  summons.  The  ufflce  of 
the  summons  is  to  brln^  the  defendant 
Into  court, to  give  tbe  court  jurisdiction  of 
the  person.  •  •  »  This  is  the  effective 
process  to  subject  the  defendant  to  the  ju- 
risdiction of  the  court.  The  subsequent 
section— 129— directs  the  insertion  of  a  no- 
tice in  the  summons, in actiunson contract 
for  the  recovery  of  money  only,  that 
judgment  will  be  taken  for  a  specified  sum 
on  failure  of  the  defendant  to  answer; 
and,  hi  other  actions,  that  application 
will  be  made  to  the  court  for  the  relief  de- 
manded. •  •  •  Tlie  purpose  of  the  no- 
tice required  by  section  129  is  to  inform 
the  defendant  of  the  character  of  the  ac- 
tion and  the  consequences  of  u  default, 
that  he  may  understandingly  determine 
whether  the  proteclioii  and  preHorvation 
of  his  rights  call  for  an  nppearnnce  and 
answer.  Bat,  if  tbe  roniplnint  is  served 
with  the  summons,  the  defendant  has 
more  full  and  perfect  Itnowiedge  of  the 
cause  of  action  and  the  consequences  of  a 
default  than  be  could  get  from  the  sum- 
mons alone,  and,  if  there  is  an  error  or  de- 
fect in  the  summons,  it  carries  with  it  the 
remedy  and  correction,  and  an  effectual 
preventive  against  error  by  any  one.  Tlie 
objection  is  that  the  notice  is  that  the 
plaintiff  will  tul(e  judgment  for  a  specified 
sura,  instead  of  notice  of  an  application  to 
the  court  for  tlie  relief  demanded,  or  vice 
versH.  It  would  be  trifiing  with  the  rights 
of  Huitors,  sacrificing  substance  to  tlie 
merest  form,  to  bold  that  tlie  denial  of  a 
motion  to  set  aside  the  suiiiinons  and 
complaint  under  such  circumstances  affect- 
ed a  substantial  right  of  a  defendant;  and 
that  he  was  or  could  be  prejudiced  by  tbe 
particular  form  of  the  notice.  Upon  tliu 
merits,  so  far  as  it  can  be  said  to  have 
merits,  the  motion  was  frivolous.  The 
service  of  summons  witti  tlie  notice  in  the 
form  cbuUcnged  •  •  •  is  uo  cause  for 
setting  asido  the  summons.  Tbe  question 
whether  a  party  in  court  hy  the  regu- 
lar service  of  a  summons  irregular,  it 
may  be,  in  form,  shall  litigate  in  that  suit 
or  upon  the  service  of  another  summons, 
slightly  different  in  form,  when  he  has  not 
been  misled,  and  does  not  lose  the  benetit 
of  any  defense  he  may  have  had,  and  when 
the  defenses  in  the  action  must  be  precisely 
the  same,  does  not  affect  any  substantial 
right.  1  am  for  a  dismissal  of  the  appeal. 
Such  a  disposal  of  this  appeal  disposes  of 
over  five  hundred  appeals  liy  this  defend- 
ant from  orders  made  refusing  applications 
to  set  aside  the  summons  and  complaint, 
because  the  notlceinserted  in  the  summons 
was  not  under  therightsul^diviHiou  of  sec- 
tion 129,  the  plaintiffs  being  different,  but 
the  attorneys,  in  many  of  the  cases,  the 
same. "  To  the  same  effect  is  the  decision 
in  the  case  of  King  v.  Blood,  41  Cni.  316, 
wherein  the  court  said :  "The  error  or  de- 
fect claimed  to  exist  in  the  summons  is 
more  technical  than  real.  I  am  unable  to 
discover  that  any  substantial  right  of  de- 
fendants could  be  affected  thereby,  or  that 
tbe  judgment  should  be  reversed  on  ac- 
count thereof." 

In  tbe  case  of  Kimball  v.  Castagnio,  8 
Colo.  526,  9  Pac.  Rep.  48«,  it  is  said  :  "This 
court  has  held  that  thestatute  relating  to 


this  subject— sections  .35  and  87  of  the  ClvU 
Code — are  mandatory,  and  that  the  pro- 
cess issued  must  comply  therewith;  but 
we  do  not  feel  justified  in  declaring  that 
tbe  exact  language  of  these  statutes  must 
be  used.  It  is,  in  our  judgment,  sufficient 
if  there  be  a  substantial  compliance  there- 
with. The  purpose  of  these  provisions  la 
to  inform  the  defendant  of  the  nature  of 
tbe  action,  the  time  for  answering,  the  re- 
sult in  case  of  failure  to  answer, etc. ;  and, 
if  all  of  these  material  objects  are  dearly 
accoinplislied  by  the  process,  aithongli 
other  language  be  used  than  that  of  the 
statute,  it  would  be  unreasonable  to  say 
that  tlie  defendant  might  be  heard  to  com- 
plain." Dixo.N,  C.  J.,  speaking  for  the 
court  in  the  case  of  Warren  v.  Gordon,  10 
Wis.  500,  said:  "There  can  be  no  doubt 
that  the  summons  was  irregular.  The  ac- 
tion was  upon  a  contract  for  the  recovery 
of  money  only.  The  judgment  is  also  ir- 
regular in  not  having  been  taken  for  the 
penalty.  •  •  •  However,  as  neither  of 
these  irregularities  affects  the  substantial 
rights  of  the  appellants,  the  judgment  of 
tbe  county  court  must  be  affirmed."  Tlie 
errors  assigned  in  tbe  above  case  were 
similar  to   the  one  under  consideration. 

Actions  are  commenced  in  this  state  by 
the  filing  of  a  complaint  with  the  clerk  of 
the  court,  and  the  issuance  of  a  summomi 
thereon.  After  the  tiling  of  the  complaint 
tbe  defendant  may  appear  and  answer,  or 
demur,  thereby  waiving  the  service  of 
summons;  bat,  if  the  summons  is  served, 
a  certified  copy  of  the  complaint  must  be 
served  with  it.  From  the  reading  of  this 
section  it  is  clear  that  the  compluint  Is  the 
foundation  upon  which  tbe  plaintiff  bases 
bis  cause  of  action.  Tlie  summons  in 
served  merely  for  tbe  purpose  of  notifying 
tlie  defendant  of  the  time,  place,  and 
court  in  which  he  is  required  to  apiiear, 
answer,  or  demur,  and  informs  him  of  the 
nature  of  tbe  cause  of  action.  In  our 
opinion,  the  complaint  and  summons  in 
this  case  answered  ail  tlie  requirements  of 
the  statute.  Tiiey  contained  all  tiie  in- 
formation the  defendant  could  ask  for  to 
apprise  him  of  the  precise  cause  of  action 
which  he  was  called  upon  to  defend,  and 
all  tlie  facts  a  clerk  of  tbe  court  would 
require  to  enable  him  to  enter  the  judg- 
ment. In  case  of  a  default,  for  the  exact 
amount;  and  there  Is  uo  reason  given  in 
this  case  why  tiie  court  should  be  an- 
noyed by  tlie  mere  farce  of  a  special  ap- 
pearance of  an  attorney  asking  to  have 
the  summons  set  aside  because  in  the 
notice  of  tbe  relief  prayed  for  In  the  sum- 
mons tbe  figures  $1,S00  were  omitted, 
when  tbe  attorney  then  held  in  his  hauda 
a  certified  copy  of  the  complaint  attached 
to  that  summons  wherein  it  was  stated: 
"Wherefore  plaintiff  demands  judgment 
against  said  defendant  for  the  sum  of 
eighteen  hundred  dollars,  V.  S.  gold  coin, 
and  interest  at  the  rate  of  7  per  cent, 
from  date  of  judgment  until  paid,  and 
costs  of  suit."  And  the  summons  noti- 
fied the  defendant  "that,  upon  his  failure 
to  answer  as  required  by  thesumniuns. 
default  and  judgment  would  be  taken 
against  him  in  accordance  with  the  prayer 
of  tbe  complaint."  Besides,  we  cannot 
see  bow  tbe  case  fails  to  come  completely 
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-within  flection  3093,  Gen.  St.,  which  reads: 
"The  court  shall  In  every  stage  of  an  ac- 
tion disregard  any  error  or  defect  In  the 
pleadingu  ur  pruccedingx  which  shall  not 
affect  the  substantial  rights  of  the  parties, 
and  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect. " 
It  there  was  a  defect  in  the  summous,  as 
claimed  by  the  appellant,  it  could  not  af- 
fect a  sabstantial  right,  and  the  court 
must  in  every  stage  of  proceedings  disre- 
gard sach  errors  or  defects.  The  defend- 
ant could  not  suffer  nor  be  in  any  wise  in- 
jured by  the  omission  of  the  figures  1,8()0 
in  the  closing  part  of  the  summons.  In 
the  body  of  the  summons  there  was  a 
statement  of  the  cause  of  action  and  the 
amount  claimed  to  be  due.  Tiio  com- 
plaint contains  a  cause  of  action,  and  the 
defendant  was  informed  thereby  of  every 
fact  necessary  for  him  to  know  In  order 
tu  protect  himself  against  an  unfounded 
claim,  it  it  be  such.  Wliile  it  is  advisable 
In  the  issuance  of  the  summons  that  the 
statute  should  be  literally  complied  with, 
nothing  short  of  a  substantial  departure 
therefrom  can  properly  be  held  to  be  fatal 
to  a  proceeding  under  it.  The  provisions 
of  a  statute  are  to  be  construed  with  a 
view  to  carry  into  effect  its  object,  and 
to  promote  Justice,  and  not  to  harass 
and  annoy  litigants  and  courts  by  enter- 
taining frivolous  or  technical  objections, 
when  the  same  do  not  in  any  manner 
affect  the  substantial  rights  of  the  parties. 
The  recent  decisions  are  to  the  effect  that 
a  substantial  compliance  with  this  particu- 
lar statute  is  all  that  is  required.  Bewick 
v.  Mulr,  (Cal.)  21  Pac.  Rep.  :J.S!):  Clark  v. 
Gunn,  (Cal.)  27  Pac.  Rep.  37.5;  Bucklln  v. 
StrlckIer,(Neb.)  49  N.  W.  Rep.  371 ;  McPlier- 
son  V.  Bank,  12  Neb.  202.  10  N.  W.  Rep. 
707:  Keybers  v.  McComber,  67  Cal.  3'J!),  7 
Pac.  Rep.  8:18;  Shinn  v.  Cummins.  65  Cal. 
98.  3  Pac.  Rep.  133;  White  v.  litis,  24  Minn. 
46;  Kimball  v.  Castagnio.  8  Colo.  5-'5,  9 
Pac.  Rep.  48.S;  Warren  v.  Gordon,  10  Wis. 
499;  Barndollar  v.  Patton,  .5  ('olo.  49. 

Since  writing  the  above,  the  decision  in 
the  case  of  Behlow  v.  Shorb,  27  Pac.  Rep. 
546,  from  California,  has  been  received,  and 
is  in  all  respects  identical  with  the  ques- 
tion we  have  pa.ssed  upon.  In  that  case 
the  court  said :  "  The  first  point  made  for 
reversal  is  that  the  court  erred  in  refusing 
to  quash  the  summons.  It  is  said  the  no- 
tice in  the  summons  was  insufficient,  be- 
cause it  did  not  state  the  amount  for 
which  Judgment  would  be  taken  in  case 
the  defendants  tailed  to  appear  and  an- 
swer, as  required  by  section  407,  subd.  4, 
of  the  Code  of  Civil  Procedure.  We  think 
the  summons  In  effect  complies  with  the 
requirements  of  the  statute."  The  mo- 
tion to  quash  the  summons  is  without 
merit. 

On  the  2d  day  of  July,  1890,  the  attorney 
for  the  defendant  filed  a  notice  of  motion 
to  set  aside  the  attachment.  It  appears 
that  he  al)andoned  the  motion,  as  no  ac- 
tion has  been  taken  upon  it.  On  the  same 
day  he  filed  his  notice  of  motion  to  quash 
the  summons.  On  the  4th  day  of  October, 
1890,  the  default  of  the  defendant  was  en- 
tered by  the  clerk  of  tht;  court.  On  the 
10th  day  of  October,  1890,  court  was  in 
session  in  Lander  county,  and  the  court 


made  the  following  order,  as  appears  from 
the  minutes  thereof:  "On  motion  it  was 
ordered  that  all  proceedings  in  this  cause 
be  stayed  until  the  further  order  of  this 
court."  There  is  a  dispute  between  the 
attorneys  In  the  case  as  to  who  made  the 
motion  for  a  continuance,  but  from  the 
views  we  take  of  the  questions  involved 
it  is  immaterial  at  whose  request  the  or- 
der was  made,  any  further  than  to  say 
that  we  think  that  It  would  be  much  more 
to  the  credit  of  the  attorneys  if  they 
would  confine  themselves  to  presenting 
the  merits  of  the  case,  and  not  branch  off 
Into  side  issues.  On  the  6th  day  of  March, 
1891,  the  defendant,  by  his  attorney,  filed  a 
notice  of  motion  to  open  the  default,  on 
the  ground  and  for  the  reason  that  the  de- 
fault had  been  entered  while  the  motion 
to  quash  the  summons  was  pending  and 
undisposed  of.  Upon  the  hearing  of  the 
motion  the  court  refused  to  open  said  de- 
fault, and  denied  the  motion  to  quash  the 
summons.  We  think  ibe  notice  of  motion 
to  quash  the  summons  on  the  ground 
stated  did  not  stay  proceedings  or  deprive 
the  clerk  of  the  court  of  the  power  to  en- 
ter the  default  of  the  defendant  when  the 
time  for  answering  had  expired.  Our 
statute  reads:  "If  the  defendant  fails  to 
answer  within  the  time  required  by  tlie 
summons,  the  clerk  of  the  court,  upon  re- 
quest of  the  plaintiff,  shall  enter  his  de- 
fault; and,  if  it  is  a  money  demand,  he 
can  enter  a  Judgment  for  the  amount, " 
showing  conclusively  that  the  only  ap- 
pearance that  can  ijrevent  a  default  from 
being  entered  is  by  demurrer  or  answer, 
or  bj'  an  order  of  court,  or  the  agreement 
of  parties  staying  proceedings.  In  some 
states  the  statute  reads,  "Answer,  de- 
murrer, or  motion. "  Such  Is  the  Colorado 
statute.  Our  statute  is  copied  from  the 
California  practice  act.  In  that  state  the 
supreme  court,  in  the  case  of  Sliinn  v. 
Cummins,  65  Cal.  98,  3  Pac.  Rep.  133,  said: 
"The  pendency  of  the  defendant's  motion 
to  dismiss,  vacate,  and  set  aside  the  pre- 
tended service  of  summons  and  copy  of 
complaint  did  not  extend  the  time  speci- 
fied in  the  summons  for  answering  the 
complaint  When  the  default  was  entered 
there  had  been  no  appearance  in  the  case 
by  the  defendants.  "In  the  case  of  McDon- 
ald V.  Swett.  76  Cal.  258. 18  Pac.  Rep.  324. 
it  is  said:  "It  was  not  sufficient  ground 
for  setting  aside  the  default  that  it  was 
entered  pending  the  hearing  of  the  motion 
to  dismiss,  and  we  cannot  hold  that  the 
facts  presented  to  the  court  below  were  of 
such  a  character  as  to  make  the  denial  of 
the  motion  to  set  It  aside  an  abuse  of  dis- 
cretion. The  motion  to  dismiss  the  action 
did  not  extend  the  time  to  answer."  The 
action  of  the  judge  of  which  the  appellant 
complains  was  right.  There  having  been 
no  such  appearance  as  the  statute  requires 
on  the  part  of  the  defendant  in  the  action, 
his  default  was  properly  taken,  and  he 
made  no  showing  of  merit  on  the  hearing 
of  the  motion  to  vacate  and  set  aside  the 
proceedings.  The  Judgment  of  the  dis- 
trict court  is  therefore  affirmed. 

Belknap,  C.  J.    I  concur. 

BiGELOW,  J.    I  concur  in  the  Judgment. 
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Metcalf  v.  Hart. 
(Supreme  Court  of  Wyoming.    Oct  S6, 1891.) 

iKiCSCTIOS  AND  SPECIFIC  PeKFORMAN'CB— PaBTIES 
— LACnES  —  COSTKACTS  —  JUDOMEKT— lilCBKSB — 

Improvements — Interest — Rent. 

1.  Where  the  widow  alone  has  broDght  eject- 
ment for  lands  of  her  deceased  husband,  the  per- 
son in  possession  may,  by  suit  in  equity,  seek 
not  only  the  enjoining  of  the  action,  but  also  the 
apecitlc  performance  of  an  agreement  to  convey 
the  lands,  or  an  allowance  for  improvemunts 
thereon,  without  making  the  other  heirs  parties; 
he  having  a  right  to  defend  bis  possession  by 
suit,  and  no  multiplicity  of  actions  being  occa- 
sioned by  seeking  other  relief   In  the  same  suit. 

2.  Borne  of  the  time  prior  to  the  bringing  of 
the  suit  having  been  occupied  with  mutual  nego- 
tiations for  settlement,  and  complainant  having 
all  the  time  been  In  possession  of  the  land,  he 
cannot  be  charged  with  laches  in  bringing  his 
suit,  where  it  was  brought  immediately  after  the 
commencement  of  the  action  of  ejectment. 

3.  Complainant  claimed  in  his  pleadings,  and 
endeavored  to  show  b^  his  evidence,  that  he  was 
entitled  to  an  injunction  restraining  defendant's 
action  at  law  on  her  legal  title  for  possession, 
and  that  he  was  also  entitled  to  conveyance  of 
the  property  from  defendant,  or  at  least  to  the 
value  of  his  improvements  thereon.  Defendant's 
pleadings  and  proof  were  intended  to  show  the 
contrary  of  all  this,  and  that  she  should  be  dis- 
missed, with  her  costs,  which  was  the  only  re- 
lief asked  for  by  her.  Held,  that  It  was  error  after 
trial  to  allow  defendant  to  file  a  cross-bill,  and  on 
this,  without  any  issue  being  joined  or  any  op- 
portunity given  complainant  to  answer,  to  in- 
clude in  the  decree  a  fluding  and  judgment  in  fa- 
vor of  defendant  for  possession  and  the  value 
of  the  rents  and  profits,  to  bo  ascertained  by  ref- 
erence. 

4.  Complainant  and  others  went  onto  land 
In  the  possession  of  defendant's  husband  under 
B  desert-land  entry,  and  erected  buildings  there- 
on, on  his  promise,  made  for  the  purpose  of  en- 
couraging the  building  of  a  town  on  the  land  in- 
cluded in  his  entry,  that  on  acquiring  title  be 
would  sell  and  convey  to  each  resident  who 
should  have  improvements  on  the  land  the  por- 
tion occupied  by  such  improvements  at  a  nom- 
inal price.  Held  that,  on  account  of  the  ele- 
ments of  uncertainty  as  to  the  value  of  improve- 
ments to  be  made,  the  exact  amount  of  lund  to 
be  deeded,  and  the  price  to  be  paid,  this  uould 
not  be  specifically  enforced  as  a  contract. 

5.  After  the  death  of  defendant's  husband  she 
made  a  contract  with  the  people  of  the  town, 
wuicb  was  signed  by  her  iadividually,  but  which 
recited  that  she,  as  administratrix  of  her  deceased 
husband,  agreed,  on  obtaining  a  patent  for  the 
land,  to  sell  to  the  parties  in  possession  certain 
lots  on  terms  and  conditions  therein  given. 
Thereafter  a  patent  was  issued  in  her  dereascd 
husband'y  name,  accruing  to  the  benefit  of  his 
heirs.  Held  that,  even  if  the  condition  on  which 
sbewas  to  convey  was  thus  satisfied,  the  contract 
was  made  on  the  iristalcen  supposition  that  she 
would  then  be  able  to  sell  the  land  as  adminis- 
tratrix, and  therefore  it  would  not  be  enforced 
against  her  as  to  land  obtained  by  her  on  distri- 
bution of  the  estate. 

6.  Thopromiseof  defendant'shusband,  though 
too  Indefinite  to  be  an  enforceable  contract,  be- 
came, when  acted  upon,  a  license  coupled  with 
an  interest,  so  that  it  could  not  be  revoked  with- 
out compensating  complainant  for  his  improve- 
ments. 

7.  Defendant  having  offered  to  deed  to  com- 
plainant for  a  few  dollars  all  the  land  he  was 
entitled  to,  sufficient  front  to  clear  the  store  be 
had  erected,  and  the  depth  of  a  lot  back,  and  he 
having  demanded  in  addition  an  adjacent  lot,  he 
should  be  charged  with  the  costs  of  the  suit, 
and  also  of  the  actions  of  ejectment  which  he 
sought  by  his  suit  to  enjoin. 

8.  Complainant  is  not  entitled  to  interest  on 
tbe  value  of  bis  improvements. 


9.  Complainant  could  not  lie  deprived  of  hi* 
possession  without  being  paid  For  his  improve- 
ments, and  therefore,  though  possession  was  de- 
manded, he  cannot  be  charged  with  rent.  Obobs- 
begk,  C.  J.,  dissenting. 

Appeal  from  district  court,  Jobofioa 
county ;  M.  C.  Saufi.ey,  Jud^e. 

Suit  by  Ed.  D.  Metcalf  against  Juliet  W. 
Hart  to  enforce  the  conveyance  of  real  es- 
tate, and  to  enjoin  actions  ut  ejectment 
therefor.  Decree  for  defeudan  t,  and  com-' 
plalnant  appeals.    Revemed. 

Cbarlea  N.  Potter  Hud  J.  J.  Oit,  lor  ap- 
pellant. W'Wiam  Ware  Peck  and  Carroll 
H.  Paraialee,  for  appellee. 

Conaway,  J.  This  is  a  suit  for  specific 
performance  of  certain  alleged  contracts 
for  the  conveyance  of  realty,  and  to  en- 
join the  holder  of  the  legal  title  from 
prosecuting  actions  of  ejectment  at  law 
for  the  poKseaslon  of  such  realty.  Defend- 
ant and  appellee,  .Tuliet  W.  Hart,  holds, 
and  since  June  28, 1KS4,  has  held,  the  legal 
title  to  the  property  iu  question.  Com- 
plainant and  appellant,  Ed.  D.  Metcalf, 
holds,  and  since  an  earlier  date  has  held, 
possession  of  the  same,  claiming  an  equi- 
table  right  thereto.  The  property  con- 
sists of  lots  1,  2,  and  8,  and  the  northerly  6 
feet  of  lot  4,  In  block  1,  and  lot  11,  and  the 
southerly  8  feet  of  lot  V2,  and  the  norther- 
ly 6  feet  of  lot  10,  In  block  18,  in  the  town 
of  Buffalo,  Johnson  county,  Wyo.  All  of 
this  property  was  included  in  a  desert 
land  entry  made  by  Verling  K.  Hart,  June 
9, 1S79.  He  died  intestate,  Februaiy  17, 
18S3,  having  made  final  proof  and  pay- 
ment under  his  desert-land  entry  Septem- 
ber 27, 18.S2;  and  patent  for  the  land  was 
issued  In  his  name,  accruing  to  the  benefit 
of  his  heirs,  January  19,  I8S4.  The  legal 
title  of  defendant  and  appellee  she  derives 
as  widow  and  one  of  the  heirs  of  said 
Verling  K.  Hart,  deceased,  and  by  virtue 
of  proceedings  In  the  probate  court  of 
said  county  of  Johnson  for  the  settlement 
and  distribution  of  the  estate  of  her  de- 
censed  husband.  The  other  heirs  are  three 
minor  children  of  herself  and  the  deceased. 
The  equitable  title  of  coniplainantand  ap- 
pellant he  derives  from  an  alleged  promise 
or  agreement  made  by  Verling  K.  Hart, 
for  the  purpose  of  encouraging  the  build- 
ing of  a  town  upon  the  land  Included  In 
his  desert  entry,  that  upon  acquiring  ti- 
tle he  would  sell  and  convey  to  each  resi- 
dent who  should  have  improvements  up- 
on said  land  that  portion  occupied  by 
>uch  Improvements  at  a  nominal  or  small 
irlce.  Complainant  claims  that  on  ac- 
.•ount  of  such  promise  he  occupied  the  land 
described  us  In  block  1  In  the  spring  of  the 
yearl8S2,  and  then  and  afterwards  made 
valuable  iniprovenients  upon  it.  He  also 
claims  that  the  land  described  as  In  block 
18  was  occupied  and  improved  in  the  sum- 
mer of  1882  by  one  William  Burgess  on 
account  of  said  promise  of  said  Verling  K. 
Hart,  and  with  his  knowledge,  and  with- 
out any  objection  by  him,  and  th8tc<»in- 
plnlnant  succeeded  to  the  rights  of  said 
Burgess  by  purchase  In  188;<.  and  has  ever 
since  held  possession  of  this  property. 
After  the  death  of  Verling  K.  Hart,  and 
before  the  Issue  of  the  patent  tor  the  land 
included  in  his  desert  entry,  a  number  irf 
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tbe  citizens  of  Buffalo  made  afQdavlts  and 
protests  against  tbe  issying  of  the  patent. 
This  resulted  In  an  instrument  In  writing  ' 
In  the  form  of  a  contract  with  the  people 
of  the  town  of  Buffalo,  dateiJ-tfeptember 
20,  18t>3,  and  signed  by  Juliet  W.  Hart, 
•who  is  described  in  the  body  of  the  iuHtru- 
ment  as  administratrix  of  tbe  estate  and 
guardian  of  tbe  minor  cblldren  of  Verling 
K.  Hart,  deceased,  stating  terms  and  con- 
ditions upon  which  she  would,  upon  ob- 
taining a  patent  from  tbe  United  Stales 
for  tbe  land  upon  which  the  said  town  is 
situated,  sell  to  the  parties  in  possession 
certain  lots  within  said  town.  It  Is  to  be 
observed  that  the  plat  of  this  town  divid- 
ing it  into  lots,  eiBtabllsbing  streets  and 
alleys,  etc..  In  fact  making  it  a  legal,  unin- 
corporated town  under  tbe  laws  of  tbe  ter- 
ritory of  Wyoming,  was  not  filed  in  the 
office  of  the  county  clerk  till  July  29, 1884, 
«nore  thnn  10  months  after  lliednte  of  this 
alleged  contract  for  the  disposal  of  lots  in 
the  town.  One  of  the  conditions  upon 
which  Mrs.  Hart  so  agreed  to  convey  fots 
OQ  tbe  terms  in  the  said  Instrumert  spec- 
ified was  that  no  further  delay  should  be 
caused  nor  any  expense  incurred  on  ac- 
count of  affidavits  or  protests  which  had 
already  been  made,  or  which  might  there- 
after be  made,  in  opposition  to  the  issuing 
of  a  patent  by  tbe  United  States  for  said 
land.  Complainant  claims  also  under  this 
contract. 

Before  the  commencement  of  this  suit 
defendant  had  begun  two  actions  of  eject- 
ment against  complainant  for  the  posses- 
sion of  the  realty  described  as  in  block  1 
and  in  block  18,  respectively.  Complain- 
ant asks  that  defendant  be  enjoined  from 
further  prosecuting  said  suits,  and  asks 
tor  a  decree  tor  tbe  specific  performance  of 
said  alleged  contracts  for  the  conveyance 
to  him  of  said  realty,  or,  If  that  be  denit^d, 
that  the  value  of  hie  improvements  be 
ascertained  and  allowed  to  bim,  and 
made  n  lieu  upon  the  property.  The  an- 
swer of  defendant  denies  that  Verling  K. 
Hart  ever  promised  to  sell  or  convey  any 
portion  of  theland  embraced  in  his  desert- 
land  entry  upon  obtaining  patent  there- 
ior  to  settlers  making  improvements,  or 
to  any  person  or  persons  lor  a  nominal 
price,  or  any  price:  denies  that  he  ever  en- 
couraged or  permitted  such  settlements  or 
improvements  to  be  made  on  theland; 
denies  that  he  knew  the  improvements  of 
complainant  or  Burgess  were  made;  de- 
nies that  the  instrument  of  date  Septem- 
ber 20, 1883.  is  a  contract  which  may  be  en- 
forced; denies  that  the  conditions  upon 
which  it  was  to  take  effect  ever  came  to 
pass;  and  asks  tbat  she  be  dismisKed, 
with  costs.  These,  in  brief,  are  substan- 
tially the  issues  made  by  tbe  pleadings  in 
this  suit,  and  upon  which  tbe  cause  was 
tried,  th<)  evidence  taken,  and  the  cause 
argued  and  submitted,  in  the  district 
court. 

A  preliminary  objection  to  the  bill  is 
made  by  defendant  that  the  other  heirs 
of  Verling  K.  Hart,  deceased,  should  have 
been  made  parties  defendant;  that  tbe 
claim  of  complainant  Is  a  charge  upon  the 
interest  of  all  tbe  heirs  in  tlig  real  estate; 
and  tbat  all  sliould  have  t.^^n  joined  as 
defendants,  to  prevent  a  Kr,jltipli<:ity  of 


suits.  It  Is  sufRcIent  to  say  upon  tbis 
point  tbat  defendant  herein  alone  is  claim- 
ing the  property,  and  that  she  alone 
brought  the  actions  of  ejectment  against 
complainant  for  Its  posHCBBlon.  Complain- 
ant has  a  right  to  defend  bis  possession 
by  proper  suits  when  assailed,  and  It  oc- 
casions no  multiplicity  of  actions  to  seek 
otber  relief  in  tbe  same  suit  or  suits. 

It  is  also  urged  that  complainant  tn 
chargeable  with  laches  in  not  bringlug 
his  Buit  sooner,  and  therefore  should  not 
be  allowed  to  prosecute  his  suit  now. 
The  delay  Is  not  claimed  to  have  occurred 
since  the  commencement  of  the  actions  of 
ejectment  by  defendanH.  Any  delay  prior 
to  that  time  is  chargeable  to  her  at  least 
equally  wttb  complainant.  Some  of  the 
time  was  occupied  witb  mutual  negotia- 
tions for  settlement,  and,  besides,  com- 
?>lainnnt  was  Id  possession  of  the  pruper- 
y.  It  wrongfully  so,  it  was  incumbent 
on  defendant  to  put  him  out  of  possession 
wiiliout  undue  delay,  at  least  to  as  great 
an  extent  as  it  was  upon  bim  to  perfect  his 
title. 

The  court  below  found  in  favor  of  de- 
fendant; found  that  tbe  possession  of 
complainant  was  wrongful  and  tortloi.is 
since  June  28, 1884;  and  dismissed  bis  orig- 
inal and  amended  bills;  and,  among  other 
things,  gave  judgment  against  bim  for 
costs.  So  tar  this  is  just  the  relief,  and  all 
the  relief,  sought  by  defendant  in  her  an- 
swers to  complainant's  original  and 
amended  bills,  and  leaves  her  at  liberty  to 
prosecute  her  actions  of  ejectment  for  the 
possession  of  the  property,  and  fur  dam- 
ages for  its  detention,  if  she  so  desire. — 
causes  of  action  which  might  be  joined  by 
tbe  law  in  force  at  tbe  time  these  actions 
were  began  and  still  in  force.  And  tbis 
would  seem  to  be  an  adjudication  upon 
all  ot  the  Issues  made  by  the  pleadings. 
But  the  court  below  did  not  stop  here. 
In  its  decree  is  embodied  an  order  allow- 
ing defendant  to  file  a  cross-bill.  Accord- 
ingly we  find  a  cross-bill  ot  defendant  lb*- 
dorsed  as  filed  the  same  day  of  the  render- 
ing ot  tbe  decree,  December  13, 1889.  We 
also  find  tbat  tbe  motion  for  leave  to  file 
this  cross-bill  was  made  only  the  day  be- 
fore, and  taken  under  advisement  by  tbe 
court.  Under  tbe  issues  in  the  cause  (tor 
no  issue  was  made,  or  could  have  beeii 
made,  under  this  cross-bill)  all  tJie  relie! 
asked  tor  by  defendant  was  "  tn  be  hence 
dismissed,  together  with  ber  reasonable 
costs  and  charges  in  tbis  behalf  Incurred 
and  sustained. "  When  tbe  two  actions  of 
ejectment  were  begun,  and  when  this  suIl 
was  begun,  tbe  law  practice  and  cbancery 
practice  were  separate.  The  defense  iu 
this  suit,  up  to  tbe  day  before  the  render- 
ing ot  the  decree,  was  evidently  conducted 
upon  tbe  idea  that  it  was  best  tor  defend- 
ant's interest  not  to  ask  any  affirmative 
relief  in  this  suit,  but  merely  to  oppose 
and  defeat  complainant's  application  tor 
a  conveyance  of  tlte  property,  and  for  an 
Injunction;  and  then  proceed  to  assert  her 
legal  title,  and  to  prosecute  her  actions 
tor  possession  and  damages  on  the  law 
side  of  the  court,  unincumbered  by  equita- 
ble considerations  or  defenses,— a  course 
which  would  seem  to  commeud  Itself 
to  any  prudent  practitioner.    Itefeudaut 


Digitized  by  LjOOQ IC 


902 


PACIFIC  BEPOEiisE,  VOL.  27. 


{Wyo. 


may  have  deBlred  a  Jury  trial  In  those  ac- 
tions, to  which  either  party  wae  entitled, 
and  which  would  have  been  specially  ap- 
propriate in  the  asHessment  of  damageb, 
rental  values,  etc.  But  this  cross-bill  asks 
additionally  for  a  judgnieut  and  decree 
against  complainant,  Ed.  D.  Metcalt,  tor 
the  possession  of  the  property,  and  for 
99,000  for  the  use,  enjoyment,  rents,  is- 
sues, and  profits  thereof,  and  for  interest 
on  this  sum  from  March  31, 1887;  and  the 
decree  contains  a  iinding  and  judgment  in 
favor  of  the  defendant  for  the  possession  of 
the  propertj',  and  tor  the  value  of  the  ukc, 
enjoyment,  rents,  issues,  and  profits  there- 
of, from  September  5, 18S5,  and  orders  a 
reference  to  a  master  to  take  testimony 
«nd  ascertain  those  values.  These  values 
iiad  not  been  ascertained,  because  they 
were  not  in  issue. 

What  induced  this  very  radical  change 
in  the  views  of  defendant  as  to  the  relief 
she  ought  to  seek  in  this  particular  suit 
the  transcript  of  the  record  before  us  does 
not  disclose.  But  tlie  brief  of  her  counsel 
filed  herein  informs  us  that  the  case  was 
heard  at  the  .Tune  term.  1889,  of  the  dis- 
trict court,  and  reserved  for  consideration, 
and  that  in  September,  1S89,  the  district 
judge  filed  an  opinion.  This  opinion  is 
quoted  at  length  in  the  brief.  No  cross- 
bill had  then  come  to  light.  The  plead- 
ings were  the  original  and  amended  bills 
of  complainant,  considered  together  as 
one  bill,  it  seems,  without  objection,  and 
the  answers  thereto  by  defendant,  and  the 
replication  by  complainant.  The  com- 
plulnant  claimed  in  his  pleadings,  and  en- 
devored  to  show  by  ills  evidence,  that  he 
was  entitled  to  an  injunction  restraining 
the  possessory  actions  at  law  of  defendant 
upon  her  legal  title,  and  to  a  conveyance 
of  the  property  in  controversy  to  him 
from  defendant,  or,  it  this  should  be  de- 
nied, at  least  to  the  value  of  his  Improve- 
ments. The  pleadings  and  proofs  on  the 
part  of  the  defendant  were  intended  to 
sliow  the  contrary  of  all  this,  and  that  de- 
fendant should  be  dismissed,  with  costs, 
and  Ic't  at  liberty  to  pursue  her  actions  at 
law.  For  this  she  asked,  and  for  nothing 
more.  The  opinion  of  the  learned  chan- 
cellor who  tried  this  cause  in  the  ct)urt  be- 
low was  against  the  complainant  on  every 
branch  of  his  case,  and  denied  him  all  of 
the  relief  sought.  It  also  'ndicntert  that  a 
decree  should  go  against  him  for  the  pos- 
session of  the  property,  and  lor  rent  from 
date  of  defendant's  commencing  the  suits 
of  ejectment,  or  from  September  7,  18N"), 
whichever  was  earliest;  and  that  cora- 
I)Iainant  should  be  allowed  nothing  for 
improvements,  but  should  be  allowed  for 
taxes  actually  paid  by  him.  The  opinion 
then  proceeds:  "The  cause  having  been 
brought  in  €>quity  to  enjoin  the  prosecu- 
tion of  an  action  of  ejectment,  and  to  com- 
pel a  conveyance  of  the  property,  It  falls 
within  that  category  of  cases  where  the 
chancellor,  being  possessed  of  the  whole 
case,  shall  render  all  the  relief  to  which 
the  parties  are  entitled."  This  principle 
is  entirely  correct,  but  it  applies  just  to 
the  "whole  case, "  and  nothing  else.  And 
the  "  whole  case"  is  lust  the  case  made  by 
the  pleadings,  and  is  constituted  of  the  is- 
sues formed  by  the  pleadings,  and  nothing 


else;  and  the  relief  which  the  chancellor 
may  render  is  such,  and  only  such,  as  the 
parties  show  themselves  entitled  to  by 
their  pleadings,  and  by  evidence  pertinent 
to  those  pleadings;  and  the  prayer  for  re- 
lief is  part  of  the  pleadings. 

In  this  case,  at  the  time  of  the  filing  of 
this  opinion  of  the  chancellor,  there  was 
no  prayer  for  affirmative  relief  l>y  defend- 
ant at  all.  She  hud  filed  no  cross-bill; 
neither  any  pleading  setting  up  grounds 
for  or  claiming  affirmative  relief.  As  al- 
ready stated,  she  merely  asked  to  be  dis- 
missed, with  costs,  and  she  made  no 
prayer  for  general  relief.  The  rule  upon 
this  subject,  in  which  all  the  authorities 
concur,  is  well  stated  by  Black  in  his  re- 
cent valuable  work  on  Judgiuents:  "Ac- 
cording to  the  settled  practice  in  equity, 
the  rule  In  regard  to  decrees  is  similar  to 
that  just  stated,  as  governing  jndguients 
at  law,  viz.,  that  it  is  error  to  decree  relief 
not  sought  in  the  bill.  In  other  words,  if 
the  complainant  has  prayed  forspeciflc  re- 
lief in  the  premises,  or  relief  as  to  a  specific 
subject-matter,  no  more  extensive  relief 
can  properly  be  accorded  to  him."  1 
Black,  Judgm.  §  141.  This  language  men- 
tions complainants  only,  but  the  same 
rule  applies  to  dcicndants  when  they  seek 
affirmative  relief.  They  then  become  com- 
plainants in  effect,  if  not  in  name.  There 
are  some  authorities  to  the  effect  that  re- 
lief may  be  granted  which  is  not  asked 
for  in  the  formal  prayer  for  relief,  but  such 
relief  must  be  within  the  issues,  and  the 
bill  somewhere  must  show  that  the  party 
is  entitled  to  it,  even  where  there  is  a 
prayer  for  general  relief.  Further,  a 
judgment  or  decree  outside  of  the  Issues  is 
without  jurisdiction  and  void.  We  quote 
again  from  Black:  "Besides  Jurisdiction 
of  the  person  of  the  defendant  and  of  the 
general  subject-matter  of  the  action,  it  is 
necessary  to  the  validity  of  a  judgment 
that  the  court  should  have  had  jurisdic- 
tion of  the  precise  question  which  the 
judgment  assumes  to  decide,  or  of  the  par- 
ticular remedy  or  relief  which  It  assumes 
to  grant.  In  other  words,  a  judgment 
which  passes  on  matters  entirely  outside 
the  issue  raised  in  the  record  is  so  far  in- 
valid." Id.  §  242.  There  was  no  issue 
joined  or  tendered  in  this  case  as  to  the 
right  of  possession.  The  issue  was  as  to 
the  conveyance  of  the  bare  legal  title  to 
one  who  already  had  possession,  under 
claim  of  the  equitable  right  to  both  title 
and  possession.  There  was  no  issue  as  to 
rents  and  profits.  All  that  was  said  by 
defendant  in  her  pleadings  upon  that  sub- 
ject when  the  case  was  tried  was  in  the 
concluding  paragraph  of  her  answer  to 
the  original  bill,  in  these  words:  "And 
defendant  further  says  that  complainant 
has  derived  great  benefit  and  emolument 
from  the  use  of  said  premises,  much  great- 
er than  the  value  of  any  Improvements  by 
him  placed  thereon,  for  which  this  defend- 
ant, nor  Veriing  K.  Hart,  deceased,  ever 
received  the  slightest  compensation. 
Wherefore  defendant  asks  to  be  dismissed 
with  her  costs,  and  reasouable  charges  in 
this  behalf  Incurred."  Such  was  the  state 
of  the  case  at  the  June  term,  1889,  when 
the  case  was  tried  and  submitted.  Such 
was  the  state  of  the  case  in  September, 
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1889,  when  the  opinion  of  the  learned 
chancellor  was  flled.  How  was  it  on  De- 
cember 13th  of  that  year,  when  the  decree 
was  rendered? 

It  would  appear  that  defendant,  finding 
relief  which  8lie  hud  not  nought  in  the 
cu8e  about  to  be  cast  upon  her,  endeav- 
ored to  prepare  a  pleading  to  »U8taia  the 
proposed  decree.  On  December  12th  Bhe 
presented  her  eroBS-blll,  and  moved  for 
leave  to  file  it.  This  motion  was  tal<eu 
under  advisement.  Tlie  next  day  the  de- 
cree in  the  lause  was  i-endered.  including 
an  order  sustalnlnp;  defendant's  motion 
for  leave  to  file  her  croBR-blll,  and  grant- 
InK  her  all  the  relief  asked  for  in  her  crofs- 
bill,  except  interest.  From  this  decree 
complainant  appeals.  The  statute  in  re- 
.Kard  to  cross-bills,  in  force  when  this  suit 
was  begun,  and  under  which  K  must  be 
concluded,  is  found  in  the  Compiled  Laws 
of  1876,  as  follows:  "Sec.  CSl.  Any  defend- 
ant may,  after  filing  his  answer,  exhibit 
and  file  his  cross-bill,  containing  his  in- 
terrogatories to  the  complaint  or  com- 
plaints, [complainant  or  complainants  is 
evidently  meant,]  and  call  upon  him  or 
tliem  to  make  answer  thereto.  In  such 
case,  the  complainants  shall  be  held  to 
answer,  plead,  demur,  or  except  to  such 
cross-bill  in  the  same  manner  and  under 
the  same  penalties  that  a  defendant  or 
detendantH  are  hereinbefore  required  to 
answer,  plead,  demur,  or  except  to  an 
original  bill.  If  the  cross-bill  is  flled  in 
term-time,  the  complainant  or  complain- 
ants shall  answer  within  such  time  as  the 
court  may  order;  if  filed  in  vacation,  the 
complainant  or  complainants  shall  an- 
swer such  cross-bill  within  tlic  time  here- 
inbefore prescribed  for  defendants  to  an- 
swer original  bills;  and  the  issuance, serv- 
ice, and  return  of  subpoenas  or  publica- 
tion of  notice  in  case  of  nim-residents 
shall  be  the  same  as  hereinbefore  provided 
in  the  commencement  of  actions  in  chan- 
cery. " 

The  argument  of  defendant  Is  that  this 
section  by  ils  terms  applies  only  to  cross- 
bills seeking  dinco  very.  The  interrogato- 
ry clause  is  omitted  from  defendant's 
cross-bill.  Therefore,  it  is  claimed,  this 
section  does  not  apply,  and  the  common- 
law  rule  governs.  If  this  be  so,  which  is 
not  admitted,  no  common-law  rule  has 
been  shown  denying  complainant  tbe  op- 
portunity to  answer  a  cross-bill.  It  is  fur- 
ther argued  that  the  relief  sought  by  the 
cross-bill  is  only  such  as  results  to  defend- 
ant from  her  successful  denial  of  com- 
plainant's original  and  amended  bills, 
and  such  as  might  have  been  claimed  in 
her  answers  to  those  bills,  and  therefore 
hercross-blU  admits  of  no  answer.  This  is 
a  nun  seqiiltur.  Admitting  that  the 
claims  for  the  very  important  aftirmative 
relief  demanded  by  the  crois-bili  might 
have  been  set  up  in  the  answer  of  defend- 
ant, they  would  then  havs  been  denied  by 
the  replication,  and  would  tiave  been  in 
issue  when  the  cause  was  tried  and  sub- 
mitted. As  it  is,  they  have  never  been  in 
issue  at  any  time. 

The  doctrine  of  estoppel  is  invoked 
against  complainant.  It  is  claimed  that, 
by  his  pleadings  and  proofs  already  in  the 
record,  he  nould  be  estopped  from  setting 


up  any  possible  defense  to  the  matters  al- 
leged in  the  cross-bill,  if.  allowed  the  op- 
portunity. After  stating  in  their  b..ef 
matters  which  they  consider  established 
by  complainant's  pleadings  and  proofs,  de- 
fendant's attorneys  say:  "He  was  es- 
topped from  denying  any  of  these  facts; 
he  could  have  au.swered  only  by  denying 
them."  We  are  not  prepared  to  say,  us 
matter  of  law,  that  every  possible  delensH 
that  defendant  might  make  to  the  new 
matter  of  the  cross-bill,  or  any  portion  oi 
It,  is  admitted  away  by  his  pleadings  or 
proofs  upon  other  issues.  Were  such  n 
thing  possible,  even  then  complainant 
would  have  a  right  to  an  opportunity  to 
answer  the  cross-bill,  if  he  could  oo  .inch- 
ing more  than  confess  a  decree,  and  save 
additional  costs.  In  other  branches  of  the 
case  defendant's  attorneys  have  shown 
great  industry  in  citing  numerous  author- 
ities to  support  their  positions.  To  su.^- 
tain  their  argument  that  c<)mplainnnt 
was  not  entitled  to  an  opportunit.v  to  an- 
swer defendant's  cross-bill,  they  have  not 
cited  one.  It  is  not  likely  that  such  an 
authority  can  be  found  in  the  history  of 
English  or  American  jurisprudence.  The 
statement  of  the  proposition  is  Its  own 
refutation.  No  argument  can  make  the 
error  plainer.  The  decree  in  this  case.  In 
awarding  to  defendant  |)ossesBion  of  tiie 
property  in  question,  and  in  awarding 
process  to  put  her  in  possession,  and  in 
awarding  to  her  rent,  goes  outside  of  the 
issues  as  shown  by  the  record.  It  is  as  if 
a  man  and  his  wife  should  be  parties  to  a 
suit  involving  her  homestead  riglits,  and 
evidence  should  be  admitted  tending  to 
show  incidentally  that  they  were  not  liv- 
ing happily  together,  ond  the  court 
should  proceed  of  its  own  motion  to  di- 
vorae  them.  The  decree  in  this  case,  for 
error  in  attempting  to  adjudicate  on  mat- 
ters not  in  issue,  must  be  reversed. 

The  decree  has  also  adjudicated  themat- 
ters  properly  in  issue;  tliat  is,  the  ques- 
tion of  the  specific  performance  of  tlie  al- 
leged contracts,  the  question  of  compensa- 
tion (orcomplainant's  improvements,  and 
the  question  of  enjoining  the  pro.secution 
of  tbe  two  actions  of  ejectment.  It  is 
therefore  necessary  to  examine  this  adju- 
dication, and  to  determine  as  to  its  cor- 
rectness. 

As  to  the  alleged  contract  of  Verling 
K.  Hart  to  give  title,  when  he  should 
himself  obtain  title  by  patent,  to  occu- 
pants of  the  land  who  had  made  im- 
provements thereon.  At  the  time  these 
promises  or  representations  were  made 
Hart  had  no  title,  and  could  give  none. 
It  is  not  alleged  that  he  promised  to  pro- 
cure title,  or  to  make  any  effort  to  procure 
title.  This  consideration,  while  not  con- 
clusive, seems  unfavorable  to  complain- 
ant's equities.  Neither  is  there  any  alle- 
gation or  proof  as  to  the  amount  or  char- 
acter of  improvement  that  would  be  re- 
quired of  tbe  settler  to  entitle  him  to  the 
benefit  of  the  alleged  promise.  Improve- 
ments are  spoken  of,  and  the  building  ot 
a  burgh.  An  Improvement  might  be  a 
large  business  house  or  a  pig-sty;  and 
tbe  building  ol  a  burgb  might  consist,  in 
part, In  the  erection  of  one  or  the  other,  or 
both.    It  would  seem  that  Hart  consid- 
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ered  that  he  bnd  a  right  to  object  to  the 
coDBtruRtion  ot  Interior  bulldlnes  on  bis 
land,  and  In  one  case  intimated  that  he 
did  not  rej^ard  such  an  entitled  to  consid- 
eration. Neither  Is  the  quantity  ol  land 
fixed  to  which  a  settler  would  be  entitled 
on  account  of  Improvements  of  any  char- 
acter. Fischer  spealfB  of  a  lot.  McCray 
mentions  Improved  lots  and  adjoining 
lots  as  though  two  lots  were  intended  to 
accompany  each  "Improvement."  Nei- 
ther Is  any  price  fixed.  It  was  to  be  a  small 
prire,  or  a  nominal  price.  Large  latitude 
is  not  excluded  by  these  terms.  In  Mc- 
Cray's  testimony  he  spealis  of  a  nominal 
figure  that  would  about  pay  the  expense 
of  platting,  etc.,  and  says  he  thought  910 
(or  Improved  lots,  and  f  2S  for  adjoining 
lots,  too  low ;  that  he  would  fix  the  fig- 
ures at  125  and  f  40  or  $50.  It  may  well 
be  doubted  whether  the  settlers  generally 
would  consider  these  prices  nominal,  or 
whether  they  can  properly  be  called  nomi- 
nal; and  McCray  mentions  one  amount 
as  a  nominal  price  for  improved  lots,  and 
a  different  and  larger  amount  as  a  nomi- 
nal price  for  adjoining  lots.  These  terms 
"nominal  prices"  and  "small  prices"  leave 
much  room  for  controversy.  A  contract 
cannot  be  specifically  enforced  when  It 
leaves  any  of  Its  terms  open  to  future 
treaty,  or  to  be  afterwards  settled.  These 
elements  of  incompleteness  and  uncertain- 
ty in  the  alleged  contract  are  fatal  to  a 
claim  lor  specific  performance. 

This  brings  us  to  the  written  Instrument 
of  September  20, 1883.  The  first  clause  of 
this  instrument  reads  as  follows:  "Know 
all  men  by  these  presents  that  I,  Juliet 
W  Hart,  administratrix  of  the  estate  aud 
guardian  of  the  minor  children  of  Verling 
K.  Hart,  deceased,  do  hereby  covenant 
and  agree,  to  and  with  the  people  of  the 
town  of  Buffalo,  Wyo..  that  I  will,  upon 
obtatninga  patent  from  the  United  States 
for  the  land  upon  which  the  said  town  Is 
situated,  sell  to  the  partieu  in  possession 
certain  lots  within  said  town  upon  the 
following  terms  and  conditions."  Then 
follow  the  terms,  and  the  closing  clauses 
are  the  following:  "All  of  which  is  covo- 
nnnted  upon  condition  that  no  further  de- 
lay is  caused,  or  any  expense  Incurred,  on 
account  of  affidavits  or  protests  which 
hove  already  been  made,  or  which  may 
hereafter  be  made,  in  opposition  to  the 
IsRUing  of  a  patent  by  the  ITnlted  States 
for  snld  land.  Witness  ray  hand  and  seal 
this  20th  day  of  September,  A,  D.  18S3. 
Jn.iKT  W,  Hart.  Witness:  H.  S.  Elli- 
ott." This  contract  is  signed  simply, 
"Juliet  W.Hart."  This  suit  Is  brought 
against  Juliet  W.  Hart.  It  Is  thus  treat- 
ed as  the  individual  contract  ot  Juliet 
W  Hart;  as  her  individual  covenant  ond 
agreement,  upon  obtaining  a  patent  from 
the  United  States,  to  sell  certain  portions. 
or  it  may  be  uncertain  portions,  of  the 
land.  That  contingency,  upon  which  this 
contract  was  to  takp  effect,  if  this  view  bo 
tlie  correct  one,  hos  never  occurred.  Juliet 
W.  Hart  never  obtained  a  patent  tor  the 
land. 

It  may  be  sold  that  Mrs.  Hart  was  en- 
deavoring to  secure  the  Issue  ot  the  pat- 
ent upon  the  desert-In  nd  entry  ot  her  de- 
ceased husband,  and  that  the  phrase  "ob- 


taining a  patent"  in  the  contract  merely 
meaus  so  securing  the  issue  ot  that  pat- 
ent.  There  are  many  things  to  sustain 
this  -view.  This  is  the  patent  which  all 
the  parties  interested  were  discussing. 
This  is  the  patent  the  issue  of  which  the 
citizens  were  opposing.  This  is  the  pat- 
ent which  defendant,  Mrs.  Hart,  sought 
to  free  from  further  opposition.  This  pat- 
ent seems  to  have  been  regarded  by  the 
peopleas  empowering  Mrs.  Hart,  as  ad- 
ministratrix, to  sell  portions  of  the  land. 
It  had  not  occurred  to  Mr.  Elliott  that  this 
was  not  the  case,  and  he  represented  the 
people  ot  Buffalo.  If  sach  is  the  meaning 
of  the  phrase  "  obtaining  a  patent "  in  the 
contract,  then  the  contract  is  one  which 
It  was  and  is  simply  impossible  to  per- 
form according  to  its  terms.  The  issue 
of  the  patent  to  Verling  K.  Hart  gave 
Juliet  W.  Hart  no  power  or  authority  to 
sell  or  convey  any  of  the  land.  It  gave 
her  no  such  authority,  either  Individually 
or  as  Kuardlan,  or  as  administratrix,  or 
as  widow  and  heir,  or  in  all  four  capac- 
ities put  together.  It  may  be  said  that 
Mrs.  Hart,  having  contracted  to  sell  and 
convey  property  to  which  she  had  no  title 
at  the  time,  on  afterwards  acquiring  title 
from  any  source  should  be  held  to  sell  and 
convey  according  to  her  contract;  that 
the  source  of  the  title  It  is  not  material ; 
that  the  qnaliflcation,  "upon  obtaining 
a  patent,"  in  the  contract,  is  not  a  ma- 
terial part  ot  the  contract,  and  may  be 
rejected  as  immaterial  ur  as  surplusage, 
and  the  contract  enforced  without  It. 
This  Is  dangerous  ground.  Such  a  course 
In  this  case  would  evidently  change 
the  meaning  and  intent  of  the  contract 
from  what  was  in  the  contemplation  of 
thepartiesat  the  time  it  wasmadeandae- 
cepted.  The  parties  evidently  acted  un- 
der the  impression  that,  upon  the  issuing 
ot  the  patent  to  Verling  K.  Hart,  Juliet 
W.  Hart,  as  administratrix  of  bis  estate, 
could  convey  out  of  such  estate  before 
distribution  the  poi-tions  of  the  realty  be- 
longing tliereto  which  are  called  for  by 
this  alleged  contract.  This  would  have 
reduced  the  estate  to  the  diminution  ot 
the  inheritance  of  all  the  heirs  In  propor- 
tion to  their  Interest.  This  is  evidently 
what  was  Intended,  and  not  that  the  con- 
tract should  be  fi'''ed  out  of  the  share  of 
oue  heir  after  distribution.  It  could  not 
be  known,  when  the  so-called  contract 
was  made,  which  heir  would  get  the 
property  described,  or  whether  any  ot 
them  would.  It  might  have  been  necessa- 
ry to  sell  it  to  pay  intestate's  debts.  The 
time  fixed  tor  the  performance  ot  the  con- 
tract, "upon  obtaining  a  patent,"  sus- 
tains this  view,  and  it  is  consistent  with 
no  other.  No  time  is  allowed  for  distri- 
bution. No  such  contingency  was  provid- 
ed for,  or,  it  seems,  thought  ot.  If  the 
phrase  in  the  contract  "obtaining  a  pat- 
ent" means  the  Issuing  ot  the  patent  to 
Verling  K.  Hart,  then  it  follows,  from  the 
foregoing  considerations,  that  the  con-- 
tract  cannot  be  enforced  according  to  Its 
true  intent  and  meaning.  If  the  phrase 
has  its  natural  meaning,  according  to  the 
order  and  seqnence  of  words  in  the  con- 
tract where  it  occurs,  and  means  the  ob- 
taining of  a  patent  by  the  contracting 
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party.  Jallet  W.  Hart,  In  her  own  liKht, 
then  that  contingency  upon  which  the  eon- 
tract  BHutild  take  effect  has  never  occurred. 
In  either  view,  the  action  for  specific  per- 
formance must  (all.  There  are  other  con- 
Biderationa  leading  to  the  same  result, 
but  these  seem  to  be  controlllns  and  con- 
clusive. 

Then  the  question  remains,  what  le  the 
true  relation  or  this  complainant  to  the 
property  which  he  has  held  all  these  years? 
IH  be  a  trespasser,  or  is  his  possession 
rightful?  He  is  not  in  possession  by  con- 
tract. Is  he  lawfully  lo,  by  permission  of 
the  party  who  had  a  rltfht  to  give  It? 
This  brings  us  to  the  questions  of  license 
and  equitable  estoppel. 

"License'*  is  defined  by  Abbott  to  be.  In 
its  general  sense,  permission;  consent 
that  a  person  may  do  some  act  which 
without  such  consent  he  might  not  law- 
fully do.  An  authority  to  do  some  one 
act,  or  series  of  acts,  un  the  land  of  anoth- 
er, without  possessing  any  estate  in  the 
land.  Bouvler's  definitions  of  the  term 
"license"  are  uDbstantlally  the  same. 
These  definitions,  like  most  abort  defini- 
tions, are  incomplete.  A  license  may  be 
to  do  some  act,  without  going  on  the 
land  of  another,  which  will  Interfere  with 
the  owner's  possession,  enjoyment,  or 
control ;  and  a  license  may  result  from  ap- 
proval of  acts  ot  the  licensee  after  they  are 
done,  as  well  as  from  permission  previ- 
ously given.  Verling  K.  Hart,  by  his  des- 
ert-laud entry  of  June  9, 1879.  acquired  the 
right  of  possesstou  of  a  tract  of  land, 
including  that  upon  which  the  town  of 
Buffalo  was  afterwards  built.  As  he  told 
several  parties,  he  could  give  them  no  title 
under  that  entry.  He  could,  however, 
waive  his  possessory  right,  if  he  chose  to 
do  so,  and  give  them  permission  to  enter 
upon  his  "claim,"  occupy  portions  of  the 
land,  and  build  there.  The  question  is, 
did  he  do  it?  and,  if  so,  did  such  permis- 
sion inure  to  the  benefit  of  this  complain- 
ant, and  to  what  extent?  The  solution 
of  tbt-se  questions  require  an  examina- 
tion of  the  evidence. 

A.  J.  McCray  testifies  that  he  conversed 
with  Hart  in  March  or  April,  1881.  Said 
to  Hart  that  he  supposed  they  were  build- 
ing H  town  on  his  (Hart's)  land,  or  what 
would  be  his  land;  that  a  few  of  them 
bad  gone  ahead  and  started  a  little  burgh, 
not  knowing  what  the  future  would  be, 
or  where  a  title  was  to  come  from.  Asked 
Hart  11  Snyder  was  bis  authorized  agent. 
Hart  said  Snyder  was  bis  authorized 
agent,  and  that  he  would  abide  by  what 
Snyder  did;  and  that  if  what  few  men 
were  there  made  a  little  burgh  he  would 
do  all  he  could  to  Hssist  them  in  improv- 
ing the  property,  and  that  they  should 
have  titles  at  a  nominal  figure  when  be 
was  able  to  convey  to  them.  At  this  time 
complainant  was  not  at  Buffalo;  neither 
was  Burgess.  McCray  told  this  to  a  num- 
ber of  the  settlers.  He  also  talked  with 
Hart  on  the  subject  In  the  fall  of  1882,  and 
Hart  then  expressed  himself  as  greatly 
surprised  and  pleased  at  the  proeress  the 
town  bad  made,  and  again  assured  him 
that  the  people  would  have  no  difficulties 
In  procuring  titles  as  soon  as  he  could 
convey  them.     By   thla  time  both  com- 


plainant and  Burgess  were  there,  and  had 
erected  improvements.  John  A.  Fischer 
talked  with  Hart  upon  the  subject  repeat- 
edly In  1881  and  1882.  Hart  told  him  he 
would  like  to  see  people  come  to  Buffalo 
and  settle,  and  If  he  (Fischer)  could  infiu- 
ence  parties  or  friends  on  the  railroad  to 
come,  he  would  be  glad  if  they  would  set- 
tle there  and  make  a  towu ;  that  mechan- 
ics, blacksmiths,  shoemakers,  or  all  good 
people  that  would  locate  there  be  would 
give  a  lot,  after  the  town  was  laid  out 
properly,  for  very  little  expense.  In  an- 
swer to  the  question  whether  this  was 
generally  known,  Fischer  says.  "Yes,  sir; 
it  was  known.  Most  everybody  expected 
tho  first  settlers  had  their  lots  for  noth- 
ing. •  »  »  I  think  theexpenseswereat- 
tached  to  recording.  The  people  had  to 
stand  that,  as  1  understood  from  Col. 
Hart."  George W.  M ankers,  probate  judge 
and  treasurer,  talked  with  Hart  at  Buffa- 
lo In  the  fall  of  1882,  and  asked  "the  price 
of  ground."  Hart  declined  to  give  any 
positive  answer,  as  he  had  not  title,  but 
answered  that  the  "  price  would  be  very 
nominal."  Munkers  says:  "He conveyed 
the  Idea  to  me  that  the  parties  first  build- 
ing he  was  willing  to  encourage  them  lor 
a  nominal  sum  for  the  land. "  There  is  no 
testimony  conflicting  with  this,  but  other 
testimony  which  corroborates  it.  None  of 
these  declarations  ot  Hart's  were  confi- 
dential. They  were  not  personal  to  tite 
parties  to  whom  they  were  made.  Hart's 
assurances  to  Mc(^ay  were  for  the  men 
who  built  a  burgh ;  to  Fischer,  In  favor  of 
mechanics,  and  all  good  people  who  would 
come  and  settle  there;  to  Munkers,  in  fa' 
vor  of  those  first  building.  The  under- 
standing of  Hart  wltb  his  partner,  Snyder, 
and  which  was  made  public,  was  for  the 
benefit  ot  those  who  should  have  buildingH 
in  the  limits  of  the  town  when  the  survey 
should  be  made. 

These  matters  were  all  made  public,  and 
were  Intended  to  be  made  public,  and  wei-e 
intended  to  influence  tho  people  genernlly. 
They  were  not  confined  to  people  at  or 
near  Bufialo  at  the  time.  Hurt  requestcnl 
Fischer  to  make  them  known  on  the  rail- 
road, a  great  distance  away, and  Infiueuce 
people  to  come  and  settle  at  Buffalo.  E. 
U.  Snyder,  sheriff  of  the  county,  and  part- 
ner and  agent  of  Hart,  at  and  before  the 
location  of  the  town  of  Buffalo,  states  the 
situation  fairly  and  fully.  He  says:  "In 
the  years  1879  and  1880  we  were  strongly 
opposed  to  any  one  building  on  this  claim, 
but  after  we  were  satisfied  there  would  be 
a  town  built,  and  came  to  the  conclusion 
to  survey  and  plat  the  same.  It  was 
agreed  and  understood  by  us  that  all  par- 
ties that  had  buildings  on  lots  at  the 
time  ot  the  survey  should  have  the  lots  at 
a  small  price;  the  amount  I  don't  think 
was  mentioned. "  He  cannot  fix  the  exact 
time  when  this  was  first  made  public,  but 
it  was  talked  over  about  a  couple  of  years 
btttore  Hart's  death,  (February  17, 1883,) 
and  made  public  from  that  time.  It  was 
generally  understood.  He  told  a  number 
of  persons  himself.  No  plainer  Invitation 
to  occupy  ground  and  to  erect  buildings 
thereon  prior  to  the  proposed  survey  could 
be  made.  The  Intention  to  include  as  beu- 
eflciarles  all  who  should  build  prior  to  the 
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proposed  survey  conld  not  be  made  plainer. 
It  was  also  an  approval  of  the  erection  of 
the  buildings  already  there.  The  declara- 
tions of  Hart,  and  the  aj2:reeinent  between 
Hart  and  his  partner  aud  agent,  Snyder, 
in  favor  of  the  settlers,  were  made  public, 
and  were  intended  to  reach  and  influence 
others  i)e8ldes  those  to  whom  the  declara- 
tions were  directly  made.  The  substance 
of  them  became  known  to  complainant. 
He  got  his  information,  as  he  says,  from 
the  oldest  citizens.  He,  with  them,  was 
content  to  take  his  title  through  Hart,  If 
Hart  perfected  his  title,  of  which  there  was 
^ome  doabt.  If  be  did  not,  they  still  had 
the  resource  open  of  proceeding  under  the 
town-site  law.  It  became  known  to  com- 
plainant that  Hurt  expressed  himself  as 
glad  to  see  buildings  put  up.  The  public 
declarations  of  Hart,  and  his  conduct, 
were  admissions  that  the  settlers  were 
not  trespassers;  that  they  were  right- 
fully there  with  his  permission  and  ap- 
proval. He  did  not  treat  the  settlers  as 
trespassers.  He  made  them  welcome.  He 
assured  them  of  his  good-will,  and  of  his 
approval  of  their  occupation  and  Improve- 
ment of  the  proposed  town-site,  and  of 
his  assistance  in  the  future.  It  is  not  ma- 
terial that  he  did  not  talk  to  each  Individ- 
ual personally.  His  language  was  gen- 
eral. He  talked  to  a  tew  for  all.  When 
he  saw  the  town  In  the  fall  of  1882  the  im- 
provements of  Burgess  and  part  of  the 
improvements  of  MetcaH  were  there.  Hart 
did  not  stop  to  Inquire  who  the  men  were 
who  had  built  the  town,  but  expressed  his 
gratification  with  what  had  been  done. 
Such  declarations  and  conduct  come  un- 
der the  head  of  unsolemn  admissions,  aa 
classiliedanddcflnedby Greenleaf:  "Those 
which  have  been  acted  upon,  or  have 
been  made  to  influence  the  conduct  of  oth- 
ers, or  to  derive  some  advantage  to  the 
party,  and  which  cannot  afterwards  be 
denied  without  a  breach  of  good  faith." 
2  0reenl.  Ev.  §  27.  Again:  "Admissions, 
whether  of  law  or  fact,  which  have  been 
aated  upon  by  others,  are  conclusive 
against  the  party  making  them,  in  all 
vases  between  him  and  the  person  whoso 
conduct  he  has  thus  influenced.  It  Is  of 
no  Importance  whether  they  were  made  in 
express  language  to  the  person  himself,  or 
implied  from  the  open  and  general  conduct 
of  the  party  ;  tor  in  the  latter  case  the  Im- 
plied declaration  may  be  considered  as 
addressed  to  every  one  In  particular  who 
may  have  occasion  to  act  upon  it.  •  »  • 
The  latter  class  comprehends  not  only 
these  declarations,  but  also  that  line  of 
coudni'.t,  by  which  the  party  has  induced 
others  to  net,  or  has  acquired  any  ad- 
vantage to  himself. "  id.  §  207.  The  con- 
duct of  Hart, as  well  as  his  language,  wuh 
nn  admission  tliat  the  settlers  were  right- 
fully in  possession  of  their  imi>r«>vements, 
an<l  with  his  approval  and  consent.  The 
evidence  that  the  settlers  In  Buffalo,  prior 
to  his  death,  erected  and  held  possession 
of  their  Impi'iovenientH  with  his  linowledgc 
and  approval  and  consent.  Is  abundant 
and  satisfactory.  There  is  no  evidence  to 
the  contrary.  There  is  nothing  to  show 
that  he  ever  revoked  this  license.  A  simple 
license  may  be  revoked  by  the  licensor  at 
any  time.    It  is  revoked  by  his  death.    It 


is  also  revoked  by  a  sale  of  the  realty  in- 
volved. But  In  neither  ca«e  does  its  rev«)- 
catlon  niido  what  has  been  done  under  it. 
or  make  that  unlawful  which  was  lawfi-: 
when  it  was  done.  The  license  given  l>.v 
Verling  K.  Hart  to  occupy  and  improve 
the  town-site  of  Buffalo  was  revoked  l»y 
his  death,  nhlch  occurred  February  17. 
18s:).  Any  holdings  taken  possession  of 
after  that  time  cannot  be  protected  by 
that  license.  But  any  taken  before  that 
time  may  be,  if  other  facts  warrant  it, 
and  valuable  improvements  placed  upon 
portions  of  the  land  before  that  time  by 
virtue  of  such  license  were  placed  there 
lawfully.  So  fur  there  can  be  no  guex- 
tlon.  Then,  what  was  the  effect  of  such 
occupation  and  improvement  under  that 
license? 

The  subjects  of  licenae  and  easement 
have  been  fruitful  sources  of  litigation. 
There  has  been  a  diflSculty  recognized  in 
distinguishing  between  the  two.  "An 
eas)!ment,  says  Mr.  Angell  in  his  able 
treatise  on  Water-Courses,  (page  31C.)  it 
has  appeared,  is  a  liberty,  privilege,  or  ad- 
vantage in  bind,  without  proflt,  and  ex- 
isting distinct  from  the  ownership  of  the 
soil;  and  It  has  appeared,  also, that  claim 
for  an  easement  must  be  founded  upon  a 
deed  or  writing,  or  upon  prescription  which 
supposes  one.  •  »  •  A  license,  on  the 
other  band,  is  a  bare  authority  to  do  a 
certain  act,  or  series  of  acts,  upon  an- 
other's land,  without  possessing  anyew- 
tate  therein;  and,  it  being  founded  in  per- 
sonal confidence,  it  is  not  assignable,  and 
it  is  gone  it  the  owner  of  the  land  who 
gives  the  license  transfers  his  title  to  an- 
other, or  it  either  party  die.  This  defini- 
tion of  a  license,  as  well  as  of  an  ease- 
ment, is  adopted  by  Chancellor  Kent  t:i 
Kent,  Comm.  452,)  and  is  expressly  recog- 
nized by  the  most  approved  English  and 
American  authorities.  Thompson  v. 
Gregory,  4  Johns.  HI;  Mumford  v.  Whit- 
ney, 15  Wend.  380;  Cook  v.  Stearns.  11 
Mass.  53.S:  Miller  v.  Railroad  Co.,  C  Hill. 
01;  Fitch  v.  Seymour,  9  Mete.  (Mass.)  4<J2; 
Hays  V.  Richardson,  1  Gill  A  J.  366;  Feo- 
tinian  v.  Smith,  4  East,  109;  Hewlins  v. 
Shippam,  5  Barn.  &  C.  221;  Thomas  v. 
Sorrell,  Vuughan,  351;  Wood  v.  Leadbit- 
ter,  13  Mees.  &  W.  843.  While  it  has  been 
uniformly  held  that  a  parol  license,  while 
it  remains  executory,  may  be  revoked  at 
pleasure.  (Cook  v.  Stearns.  II  Mass.  583; 
Mumford  V.  Whitney,  15  Wend.  380;  Fen- 
timan  V.  Smith,  4  East,  109;  Aug.  Water- 
Courses,  819,  324,)  yet  when  executed, 
whether  It  Is  revocable,  and  if  so  how  far 
and  to  what  extent,  has  been  a  question 
fraught  with  much  difhculty,  and  respect- 
ing which  different  courts  of  the  highest 
respectability  have  held  very  differently." 
Hazelton  v.  I^utnam,  3  Pin.  108. 

The  llrst  part  of  tills  deflnition  applies 
to  a  mere  naked  license,  without  consid- 
eration. Such  a  one  has  beeu  considered 
as  founded  onfMjrsonalconfldence. and  not 
assignable,  and  revocable  at  the  'will  of 
the  licensor.  But  the  cases  are  numerous 
of  licenses  founded  upon  valuable  consid- 
eration wliere  the  motive  of  personal  con- 
fidence, if  it  existed  at  all,  is  a  very  subor- 
dinate one.  The  material  question  is 
whether  permission  to  go  upon  the  land 
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of  the  licensor,  and  do  any  act  or  Beries 
of  acts  there,  wbh  actually  plven,  either 
expressly  or  l»y  implication.  In  this  case 
v-e  have  seen  that  »uch  permission  was 
given,  and  that  the  occupation  and  im- 
provement of  the  property  was  ratified  by 
th"  language  and  conduct  of  Hart,  the 
licensor,  after  considerable  expenditures 
liad  been  made  by  the  llceusDes,  Nletcalf  and 
Burgess.  As  already  stated,  the  general 
doctrine  of  the  common  law  has  always 
lieen,  and  is  now,  that  a  simple  parol 
license  is  revocable  at  the  will  of  the  licens- 
or, and  is  revoked, /pso/aeto,  by  the  trans- 
fer of  the  realty  by  the  licensor,  or  by  his 
death,  or  by  an  assignment  of  the  license. 
The  conflict  of  authority  already  men- 
tioned is  principally  among  the  common- 
law  courts.  Courts  of  chancery  have  not 
developed  nearly  so  much  conflict.  But 
even  the  law  courts  hold  with  much  nnan- 
Inilty  that  a  license  by  pai"0l,  as  well  as 
written,  when  coupled  with  an  interest, 
becomes  irrevocable,  except  in  cases  where 
such  irrevocability  would  conflict  with 
some  other  rule  or  principle  or  policy  of 
the  law.  In  such  cases  there  is  u  conflict 
of  opinion  in  courts  of  the  lilghest  resjiect- 
abillty  as  to  which  rule  should  give  way. 
The  rule  under  consideration  Is  laid  down 
by  the  supreme  court  of  the  Hnlted  States, 
opinion  by  Chief  Justice  Marsuali.,  in 
Hunt  V.  Rousmanler's  Adm'rs,  8  Wheat., 
at  page  203:  "This  general  rule  that  a 
power  ceases  with  the  life  of  the  person 
giving  it  admits  of  one  exception.  If  a 
power  be  coupled  with  an  Interest,  it  sur- 
vives the  person  giving  It,  and  may  be  ex- 
ecuted after  his  death."  And,  similarly, 
a  license  coupled  with  an  Interest  is  not 
revocable  by  a  conveyance  of  the  realty 
to  which  It  relates.  This  appears  from 
Hunt  V.  Rousmanler's  Adm'rs,  supra,  and 
there  is  no  conflict  of  authority  upon  that 
I>oint,  except  as  stated  above,  where  some 
other  rule  or  prlncliile  intervenes,  such  as 
the  statute  of  frauds.  It  should  be  re- 
membered that » license  is  a  power.  The  dif- 
ference between  asimple  license  and  a  license 
coupled  with  an  Interest  Is  clearly  set  forth 
and  illustrated  by  Chief  Justice  Va.tjg ban 
in  Thomas  v.  Sorrell,  Vaughan,  350,  in  the 
following  language,  which  has  been  exten- 
sively quoted,  and  always  with  apjiroval: 
"A  dlFipcnHation,  or  license,  properly  pass- 
eth  no  Interest,  nor  alters  or  transfers 
property  In  anything,  but  only  makes  an 
action  lawful  which  without  it  had  been 
unlawful.  As  a  license  to  go  beyond  the 
seas,  to  hunt  In  a  man's  park,  to  coiue  in- 
to Ids  house,  are  only  actions  which  wlth- 
outliccnsehad  been  unlawful.  Butaliceuse 
to  hunt  in  a  man's  park,  and  carry  away 
the  deer  killed  to  hisown  nse;  tocutdown 
a  tree  in  a  man's  ground  and  to  carry  it 
away  the  next  day  after,  to  his  own  use, 
— are  licenses  as  to  the  acts  of  hunting  and 
cutting  down  the  tree, but  us  to  thecarry- 
ing  away  of  the  deer  killed  and  the  tree 
cut  down  they  are  erants. "  And  Baron 
Ai>i)EHs()Nln  Wood  v.Leadbitter,13Mees.& 
W.  843,  says  that  "a  license  by  A.  to  hunt  in 
his  park  was  revocable,  whether  given  by 
deed  or  parol,  and  merely  renders  the  act  of 
hunting  lawful,  which,  without  the  license, 
would  have  been  unlawful.  But  If  the 
license,  as  in  the  case  put  by  Chief  Justice 


Vacghan,  was  a  license  not  only  to  bunt, 
but  to  take  away  the  deer,  when  killed, 
as  the  property  or  to  the  use  of  the  licensee, 
then,  if  the_grant  of  the  deer  was  good, 
the  license  would  be  Irrevocable,  because 
the  person  who  gave  it  would  be  estopped 
from  defeating  hisown  grant."  A  com- 
mon case  of  this  nature  in  America  is  that 
of  a  parol  license  to  cut  and  carry  away 
timber.  When,  in  pursuance  of  the  license 
the  timber  has  been  cut,  the  license  cannot 
be  revoked  so  as  to  prevent  the  licensee 
from  carrying  It  away,  or  to  enable  the 
licensor  to  maintain  trespass  against  the 
licensee  for  going  upon  his  premises  for 
that  purpose,  or  to  enable  the  licensor  to 
maintain  trover  for  the  timber;  and  one 
who  sells  goods  which  are  upon  his  land, 
or  brings  the  goods  of  another  upon  his 
land,  or  permits  the  owner  to  do  so,  gives 
the  latter  an  Implied  authority  to  enter 
for  the  purpose  of  taking  the  goods  away, 
which  the  licensor  cannot  recall.  The 
license  Is  supported  by  the  Interest  wltli 
which  itiscoupled.  TheHeareallinstancea 
of  a  license  to  do  particular  acts  upon  the 
realty  of  another,  not  Involving  any  per- 
manent occupation  of  the  land,  or  the  ex- 
ercise of  any  permanent  or  continuous 
control  overit,  amounting  to  an  easement 
or  an  estate  In  it. 

But  instead  of  oral  permission  to  leave 
goods  on  theland  of  another  for  safe-keep- 
ing or  other  purpose,  and  to  enter  upon  the 
land,  it  may  be  repeatedly,  to  take  them 
away,  suppose  oral  permission  is  given  to 
build  a  house  there,  and  to  enter  at  will  up- 
on the  land,  and  hold  it  for  the  purpose  of 
occupying,  using,  and  enjoying  the  house, 
without  limit  as  to  time.  Tlifs  is  the  cre- 
ation of  a  permanent  interest  or  estate  in 
or  upon  the  land,  which,  by  the  common 
law  and  the  statute  of  frauds,  cannot  be 
created  without  writing.  It  is  not  doubt- 
ed that  such  a  parol  license  would  be 
valid,  and  would  be  sufficient  authority 
to  justify  the  party  acting  upon  It  in  build- 
ing the  house  and  occupying  the  premises 
8o  long  as  the  license  remains  in  force. 
There  is  no  difference  of  judicial  opinion 
upon  this  point.  "License'' is  defined  to 
be  a  power  or  authority,  and  so  long  as 
the  license  Is  not  countermanded,  the  li- 
censee Is  acting  in  thellceusor's  own  right, 
and  in  his  stead.  Qui  fiicit  per  nlium  tacit 
per  se.  The  point  of  divergence  In  the  au- 
thorities is  the  question  whether  such  li- 
censes, when  executed  in  whole  or  in  part, 
and  at  considerable  expense  incurred  on 
the  faith  of  the  license,  are  revocable  at 
common  law;  whether  they  are  revocable 
at  the  will  of  the  licensor,  notwithstand- 
ing the  consequent  loss  of  the  licensee  of 
expenditures  made  in  good  faith,  and 
whether  they  are,  ipso  fauto,  revoked  by 
the  death  of  the  licensor,  or  by  the  trans- 
fer of  the  property  by  liim,  or  by  the  trans- 
fer by  the  licensee  of  his  interest. 

The  early  English  cases  of  Tayler  v. 
Waters,  7  Taunt.  374,  and  Wood  v.  Lake, 
Sayer,  3,  held  such  licenses  irrevocable. 
But  these  cases  were  overruled  in  the  later 
cases  of  Hewllns  v.  Shippam,  5  Barn.  &  C. 
221,  and  Wood  v.Leadbitter,13  Mees.  &W. 
837;  and  since  the  latter  case  It  has  been 
the  doctrine  of  the  Knglish  law  courts 
that  an  oral  license  to  enter  upon  realty 
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nnd  make  Improvements  cannot  be  made 
to  or)prate  as  a  valid  Rrant  of  a  perma- 
nent iiitereot  or  estate  or  easement  in  tlio 
realty,  although  executed,  in  (vhule  or  In 
l>art.  by  the  licensee,  and  even  at  great 
expense.  Thlsdoutrlne  of  the  English  law 
courts  has  been  quite  extensively  adopted 
in  the  United  States.  The  case  of  Cook  v. 
Stearns,  11  Mass.  ,5a3.  decided  in  1814,  ban 
become  a  leading  case  in  tins  country.  It 
Is  an  action  of  treHpnss  quare  chiuaum 
frfgit,  and  adopts  the  English  rule  strict- 
ly. Massachusetts  having  no  chancery 
courts,  it  mleht  have  been  expected  tnat 
there,  as  in  Pennsylvania,  the  law  courts 
would  undertake  to  administer  equitable 
relief  und»>r  the  common-law  forma;  but 
It  seems  that  such  was  not  the  case.  The 
case  was  tried  simply  as  an  ordinary  ac- 
tion at  law,  without  an  intimation,  either 
In  the  opinion  of  the  court  or  the  briefs  of 
counsel,  that  any  equities  could  possibly 
l)e  considered.  The  case  of  Muniford  v. 
Whitney,  15  Wend.  .^Sl,  decided  in  1836, 
also  strictly  follows  the  common-law  rule. 
It  was  an  action  on  the  case  at  law,  and 
there  seems  to  be  no  reason  apparent  why 
It  should  not  follow  the  common-law 
rule.  Other  cases  sustaining  the  proposi- 
tion that  a  parol  license,  although  execut- 
ed, cannot  operate  as  a  grant  of  an  inter- 
est In  real  estate,  are  Kuggles  v.  Lesure,  4 
I'ick.  1S7;  Stevens  v.  Stevens,  11  Mete. 
( Mass. )  251 ;  Foot  v.  Railroad  Co.,  23  Conn. 
21-i;  Bridges  v.  Purcell,  1  Dev.  &  B.  492; 
Miller  V.  Kailroad  Co.,  6  Hill,  61 ;  Carter  v. 
Harlan,  6  Md.  20;  Carleton  v.Kedlngton,! 
Post.  (N.  H.)  291;  Soideusparger  v. Spear, 
17  Me.  123;  Thompson  v.  Gregory. 4  Johns. 
M;  Sinipklns  v.  Rogers,  1.5  111.  397;  Wood- 
ward v.  Seely,  11  111.  157;  Kamphouse  v. 
(Juffner,  73  111.  461 ;  Tanner  v.  Voleutlne,  75 
111.  62S. 

But  the  decisions  of  the  law  courts  have 
not  been  at  all  uniform  upon  this  (jucstioD. 
Some  of  them  have  applied  the  doctrine  of 
equitable  estoppel  when  necessary  to  pre- 
vent fraud,  and  have  not  allowed  the 
license  to  be  i*evoked.  But  probably  the 
weight  of  authority  is  with  Cook  v. 
Stearns.  But  the  case  at  bar  is  a  suit  in 
equity,  and  the  (luestion  Is  not  what  is  the 
legal  doctrine,  but  what  Is  the  oqnltable 
doctrine.  .\nd  every  authority  in  favor 
of  applyhig  the  doctrine  of  quitnble 
estoppel  in  a  law  court  applies  «  fortiori 
in  a  court  ofe(iulty.  But  the  refusal  of  a 
court  of  law  to  apply  such  doctrine  Is  no 
authority  ugaiii.st  applying  it  in  equity 
In  a  number  of  cases  at  iaw  Involving  the 
question  under  consideration,  courts  and 
judges,  recognizing  the  harshness  of  tlie 
established  legal  rule,  have  suggested  that 
<>()uity  might  furnish  relief.  See  Den  v. 
Baldwin,  21  N.  J.  Law,  390,  Foot  v.  Rail- 
road Co.,  23  Conn.  214;  Bridges  v.  Purcell, 
1  Dev.  &  B.  492;  Prince  v.  Case,  1(1  Conn. 
375;  Benedict  V.  Benedict.  5  Day,  469;  Fos- 
ter v.  Browning,  4  R.  I.  47.  The  following 
note  to  Hall  v.  Chaffee.  13  Vt.  1.57.  by 
Judge  Isaac  F.  Redfiei.d.  is  suggestive. 
He  says:  "I  have  no  doubt  many  cases, 
both  English  and  American,  may  be  found, 
and  those  of  high  authority,  which  either 
dlrectl.y  or  Indirectly  recognize  the  doc- 
trine that  a  parol  license  to  enjoy  an  ease- 
ment i;ro  wing  out  of  land,  when  once  ex- 


ecuted, becomes  Irrevocable,  and  the  right 
thus  acquired  permanent.  [Authorities 
cited.]  But  I  apprehend  the  just  weight 
of  authority,  both  English  and  American. 
In  regard  to  the  rights  of  the  parties  at 
law,  is  that  such  license  is  within  the 
statute  of  frauds,  and,  unless  in  writing, 
countermandal)le  at  will,  even  when  exe- 
cuted so  as  to  make  any  furtherenjoyi&ent 
of  the  easement  a  ground  of  action.  If 
such  a  license  be  given  by  parol  and  ex- 
pense Incurred  upon  the  faith  of  it,  so  that 
the  parties  cannot  now  be  placed  in  statu 
quo,  there  would  seem  to  be  the  same  rea- 
son wtiy  a  court  of  equity  should  grant 
relief,  as  in  any  other  case  of  part  periorm- 
auce  of  a  parol  contract  for  the  sale  of 
land  or  any  interest  therein,  /.  e.,  to  pre- 
vent fraud." 

But,  as  already  Intimated,  thu  law 
courts  have  nut,  by  any  means,  in  all  in- 
stances, or  even  very  generally,  contented 
themselves  with  referring  parties  to  the 
equity  tribunals  for  relief  In  cases  involv- 
ing a  breacli  of  faith  on  the  part  of  the 
licensor,  and  consequent  Irreparable  dam- 
age to  the  licensee.  A  number  of  our 
American  law  courts  baveseized  upon  and 
adopted  thedoctrlneof  equitable  estoppel, 
by  which  they  have  been  enabled  to  admin- 
ister relief  indlrectl.v  in  cases  which  other- 
wise would  not  lie  within  thescupe  of  their 
powers.  Rickerv.  Kelly,  1  Me.  117;  Clement 
v.  Durgin,  5  Me.  9;  Amerlscoggin  Bridge  v. 
Bragg,  11  N.  U.  102;  Woodbury  v.  Parah- 
ley,  7  N.  H.  237;  Sheffield  v.  Collier,  3  Ga. 
82;  Wilson  v.Chalfant.loOhlo.  247;  Snow- 
den  V.  Wilas,  19  Ind.  10.  And,  where  the 
law  courts  have  not  gone  so  far  as  to 
adopt  the  doctrine  of  equitableestoppel  in 
such  cases,  they  have  very  generally  estab- 
lished the  doctrine  that  buildings  may,  by 
permission  of  tlie  owners  of  the  soil,  be 
erected  thereon  wltiiout  becoming  part  of 
the  Inheritance;  and  that  the  peraon  erect- 
ing them,  when  excluded  from  their  pos- 
session and  use, should  havesonie  remedy, 
that  he  should  not  lose  the  product  uf  his 
labor  entirely  "The  existence  of  a  right 
of  property  in  a  building,  apart  from  the 
title  to  the  soil,  necessarily  Involves  the 
conclusion  that  the  (>erson  in  whom  it  is 
vested  may  remove  the  building  if  he  is 
obliged  to  surrender  possession  of  the  land. 
It  has  consequently  been  decided  that  a 
house  or  shop  erected  on  the  land  of  an- 
other under  a  license  which  Is  subsequent- 
ly withdrawn  may  be  removed  by  the  per- 
son who  put  it  up,  (Doty  v.  Gorham,  5 
Pick.  4H7;  Weils  v.  Banister,  4  Mass.  514; 
Fuller  V.  Tabor,  39  Me.  519:)  or  its  value 
recovered  in  trover,  if  the  owner  of  the 
soil  lorhias  or  prevents  its  removal,  (Rus- 
sell V.  Ricliards,  10  Me.  429,  11  Me.  371 :  Os- 
good v.  Howard,  6  Greenl.  4.52.)" 

But  the  true  field  for  the  administration 
of  justice  in  such  cases  is  in  equity.  We 
have  already  given  the  dictuui  of  Judge 
Rkdfikld  upon  the  subject  under  L-onsic.. 
eration,  which  be  put  in  a  note  to  Hall 
V.  Chaffee,  supra,  an  action  at  law.  That 
eminent  jurist  afterwards  had  occasion  to 
set  forth  his  views  of  the  equitable  doc- 
trine in  such  case  in  an  opinion  where  they 
are  not  dicta.  The  case  of  Pope  v.  Hen- 
ry, 24  Vt.  560,  decided  In  1852,  was  a  suit 
in  chancery.    Judge   Ubdfiblu  delivered 
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the  opinion  of  the  court.  His  remarks 
upon  the  Interest  or  title  of  tbedefendant 
Henry  explain  tlinmselves.  They  are  as 
IoUowh:  "  Without  saying  more  in  regard 
to  the  title  of  the  plaintiff,  we  proceed  to 
the  examination  of  the  title  of  the  severaJ 
defendants,  each  of  Tcbich  standi)  upon  pe- 
culiar grounds.  In  regar^  to  that  of  de- 
fendant Henry,  it  originated  iu  a  lucre 
license  to  take  water,  by  some  kind  of  a 
duct,  sufficient  to  carry  certain  machinery, 
which,  in  faith  of  the  license,  he  subse- 
quently erected,  and  had  continued  to  oc- 
cupy as  his  own  for  more  than  fifteen  years 
before  the  bringing  ul  the  bill.  This  we 
think  gives  him  au  equity  against  all  the 
world  to  be  reimbursed  for  the  value  of 
his  whole  erections  by  the  person  taking 
them  before  he  could  be  deprived  of  them. 
It  is  one  of  the  first  principles  of  the  Bo- 
Uian  civil  law  in  regard  to  real  estate, and 
valuable  erections  and  'meliorations,'  as 
they  are  called,  put  thereon  by  the  occu- 
pier In  faith  of  a  title  which  subsequently 
failed  tor  any  cause,  that  one  thus  benefit- 
ed by  the  labor  of  another  should  make 
reasonable  compensation.  And  the  same 
principle  has  been  very  early  incorporated 
into  the  English  chancery  law.  This  right 
clearly  exists  in  Henry,  without  regard  to 
his  ultimate  title.  *  *  *  Posscssiun  tak- 
en under  a  license  to  occupy  permanently, 
either  absolutely  or  under  certain  condl- 
tione,  gives.  In  equity,  a  title  to  the  prem- 
ises, according  to  the  terms  of  the  license. 
And,  this  contract  being  partly  performed 
or  fully  performed  on  one  part  by  perma- 
nent erections  of  considerable  value,  a  court 
of  equity  will  decree  an  assurance  of  the  title 
stipulated.  And  the  party  being  in  pos- 
session under  the  license  is  notice  to  a  sub- 
sequent purchaser  or  incumbrancer  of 
whatever  title  the  one  In  possession  may 
have,  whether  legal  or  equitable."  So  dif- 
ferent Is  the  language  of  equity  from  that 
of  the  law  when  exprcKsed  by  the  same 
courts  and  the  same  judges. 

In  the  state  of  New  York  the  case  of 
Mumford  v.  Whitney,  supra,  speaks  the 
language  of  her  law  courts.  The  follow- 
ing very  complete  and  accurate  syllabus 
of  a  suit  In  chuni-ery  gives,  in  brltf,  the  lan- 
Kuagu  of  her  courts  of  equity.  "Bill  for 
spei-iflc  perform  a  nee  of  an  agreement  to  sell 
or  lease  land.  The  appellants  hud  entered 
upon  the  land  under  an  assignment  of  a 
license  given  by  the  respondent  to  occupy 
and  improve  the  laud.  They  aftei  wards 
surrendered  that  license  totherespoudent, 
who  gave  them  a  written  menioraudum 
authorizing  them  to  possess  the  land,  and 
promising  to  give  them  the  preference  to 
purchase  or  lease  the  land.  It  was  proved 
that  at  various  times  the  respondent  had 
encouraged  the  appellants  to  Improveaud 
build  ou  the  land,  by  assurances  that  no 
advantage  should  be  taken  of  their  labor, 
and  that  when  his  title  was  perfected,  by 
a  partition  of  the  land,  they  should  have 
a  lease  In  fee,  or  a  deed  at  the  rate  wild 
lands  were  selling.  The  respondent  in  his 
answer  denied  any  other  agreement  than 
the  memorandum,  and  relied  on  the  stat- 
ute of  frauds.  It  was  held  that,  the  appel- 
lants having  gone  on  the  land  and  made 
Improvements,  this  was  a  part  perform- 
ance, and  took  the  caseout  of  the  statute; 


that,  although  the  memorandum  was  It- 
self uncertain,  yet.  as  a  part  performance 
was  made  the  basin  of  the  claim  to  a  spe- 
cific execution  of  the  agreement,  parol  evi- 
dence might  be  connected  with  the  memo- 
randum for  the  purpose  of  making  out  the 
contract;  and,  there  being  satisfactory 
evidence  of  an  agreement,  Independently 
of  the  memorandum,  and  the  conduct  of 
the  respondent  being  a  fraud  on  the  appel- 
lants, a  specific  performance  was  de- 
creed." Parkhurst  v.  Van  CorUandt,  14 
.lohns.  15. 

It  is  said  that  the  fact  that  a  promise 
has  been  made  and  never  performed  is  not 
evidence  of  fraud,  but  the  rule  has  its  ex- 
ceptions. Judge  Cooley  says:  "If  deceit, 
in  order  to  be  actionable,  must  relate  to 
existing  or  past  facts.  It  is  evident  that 
the  fact  that  a  promise  made  iu  the  course 
of  negotiations  Is  never  performed  Is  not, 
of  itself,  either  a  fraud  or  the  evidence  ot 
a  fraud.  Nevertheless,  a  promise  is  some- 
times the  very  device  resorted  to  for  the 
purpose  ot  accomplishing  the  fraud,  and 
the  most  apt  and  effectual  means  to  that 
end.  Such  is  the  case  already  mentioned, 
of  the  purchase  of  goods  with  the  inten- 
tion not  to  pay  for  them.  It  is  the  fraud- 
ulent promise  that  accomplished  the 
wrong.  So,  if  one  promises  to  take  up 
Incumbrauces  on  the  title  ot  another,  and 
by  means  of  the  promise  throws  the  prom- 
isee off  his  guard  while  he  secures  the  title 
for  himself,  it  would  be  a  singular  defense 
for  him  to  make  that  be  had  only  failed 
to  perform  his  proujise.  The  promise  was 
merely  his  false  token,  by  means  of  which 
he  effected  his  cheat.  So,  if  the  benefici- 
ary in  a  will,  when  the  maker  thereof  Is 
on  his  death-bed,  say  to  him  he  need  not 
trouble  himself,  for  he,  the  beneficiary,  will 
make  conveyance  according  to  the  wishes 
expressed,  he  may  be  held  to  this  promise 
as  a  fraud,  if  he  did  not  Intend  to  perform 
it."  Cooley.  Torts,  487.  The  opinion  In 
the  case  last  cited  quotes  approvingly 
from  an  old  but  valuable  work  on  frauds 
some  descriptions  of  fraud  which  have  al- 
ways been  recognized  as  correct  and  nev- 
er better  stated  by  more  recent  authori- 
IJes.  Thecjuiftations  arc  from  Koberls  on 
Frauds.  "The  relief,"  says  he,  (page  13,) 
"against  the  statute  [of  frauds]  in  these 
cases  of  part  performance  was  originally 
founded  on  the  fraud  aud  deceit  usually 
characterizing  the  circumstances.  Thei'e 
is  no  satisfactory  foundation  tor  the  doc- 
trine of  part  performance  without  the  In- 
termixture of  fraud :  (page  132,)  aud  upon 
this  ground,  where  an  owner  of  lands  has 
encouraged  another  to  go  on  with  his  Im- 
provements upon  the  estate  under  a  false 
expectation  uf  a  conveyance  or  a  lease, 
and  this  expectation  israised  in  him  by  the 
assurance  of  such  owner,  it  Is  agreeable  to 
the  general  course  of  equitable  relief  to 
disappoint  the  contrivance  by  compelling 
the  deceiver  to  realize  the  expectation  lie 
has  created;  that  is,  by  conipelling  him 
to  give  such  deed  or  lease.  This  protecting 
jurisdiction, "he  says. "has  stretched  Itself 
to  those  cases  where  the  illusory  hope  has 
been  raised,  not  only  bywords  and  assur- 
ances, but  simply  by  looking  on  in  silence, 
whilst  falseimpresslons,  which  we  are  able 
either  to  correct  or  verity,  are  inducin,g 
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afru!tleB8  expenditure  on  improvements. 
This  equity  is  strong  and  salutary,  and 
the  Jealousy  of  jurisdiction  has  shut  out 
the  statute  of  frauds  where  this  principle 
of  relief  applies."  Again,  he  says,  (page 
134:)  "ThesK  instances  of  encourngement, 
either  tacit  or  express,  to  make  luiprove- 
ments  and  incur  expenses,etc., are  not  prop- 
er cases  of  part  performance,  but  of  actual 
fraud,  which  courts  of  equity  have  always 
been  forward  to  relieve  against."  The 
meaning  seems  clear  that  the  fraud  was 
not  In  making  to  appellants  the  promise 
to  sell  them  the  land  or  lease  it  to  them, 
nor  in  the  failure  to  perform  simply.  All 
this  might  have  occurred  without  fraud 
if  the  parties  could  have  been  placed  In 
statu  quo.  The  fraud  consisted  Ininduc- 
ing  apuellants,  by  means  of  such  promise, 
to  go  upon  the  land,  and  Invest  their  la- 
bor and  money  therei  and  then  robbing 
them  of  the  resulting  benefits  by  revoking 
their  license  to  remain  there  in  the  homes 
they  had  built  there  lawfully,  and  which 
were  their  own.  Even  the  law  courts  in 
a  namber  of  cases  recog^nizetbe  title  of  the 
occupants  to  the  Improvements  in  such 
cases,  and  their  right  to  remove  them  or 
to  he  paid  for  them. 

We  do  not  overlook  the  fact  that  a  la- 
bored argument  has  been  made  in  the 
case  at  bar  against  the  doctrine  that  part 
performance  of  a  parol  contract  for  the 
sale  of  real  estate  takes  it  out  of  the  op- 
eration of  the  statute  of  frauds.  Especial 
force  is  laid  upon  the  words  of  our  stat- 
ute declaring  such  contracts  void.  We 
had  supposed  this  not  to  be  an  open  ques- 
tion. We  will  not  attempt  to  review  the 
authorities  upon  the  question.  This  has 
been  done  too  often  by  our  ablest  jurists. 
But  in  recognition  of  the  elaborate  argu- 
ment of  counsel  we  will  give  the  conclu- 
sions arrived  at  by  two  of  our  American 
commentators,  whose  works  are  stand- 
ard authorities  in  all  our  courts.  We 
quote  first  from  Story,  Eq.  Jur. :  "Sec. 
750.  In  the  next  place,  courts  of  equity 
will  enforce  specific  performance  of  a  con- 
tract where  the  parol  agreement  has  been 
partly  carried  Into  execution."  "Sec. 
701.  But  a  more  general  ground,  and  that 
which  ought  to  be  the  governing  rule  In 
cases  of  this  sort,  is  that  nothing  Is  to 
be  considered  a  part  performance  which 
docs  not  put  the  party  In  a  situation 
which  is  a  fraud  upon  him  unless  the 
agreement  is  fully  performed.  Thus,  for 
instance.  If  upon  a  parol  agreement  a  man 
Is  admitted  into  possession,  he  Is  made  a 
trespasser,  and  is  liable  to  answer  as  a 
trespasser  if  there  be  no  agreement  valid 
Inlaw  or  equity.  Now,  for  the  purpose 
of  defending  hiiriself  against  a  charge  as 
a  trespasser  and  a  suit  to  account  for  the 
profits  in  sncn  a  case,  the  evidence  of  n 
parol  agreement  would  seem  to  be  admis- 
sible for  his  protecthm;  and,  if  admissible 
for  such  a  purpose,  there  seems  to  be  no 
reason  why  It  should  not  be  admissible 
throughout.  A  case  still  more  cogent 
might  be  put  where  a  vendee,  upon  a  pa- 
rol agreement  for  a  sale  of  land,  should 
proceed  to  build  a  house  on  the  land  in 
the  confldence  of  a  due  completion  of  the 
contract.  In  such  case  there  w<)uld  be  a 
manifest  fraud   upon  the  party  In  permit- 


ting the  vendor  to  escape  from  a  due  and 
strict  fulfillment  of  such  agreement.  Ruch 
a  case  is  certainly  distinguishable  from 
that  of  a  part  payment  of  the  purchase 
money,  for  the  latter  may  be  repaid,  and 
the  parties  are  then  just  where  they  were 
before,  especially  If  the  money  is  repaid 
with  interest.  A  man  who  has  parted 
with  his  money  is  not  In  the  situation  of 
a  man  against  whom  an  action  may  be 
brought,  and  who  may  otherwise  suffer 
an  irreparable  Injury. "  And  from  Pom. 
Eq.  Jur.:  "Sec.  140.  The  doctrine  was 
settled  at  an  early  day  In  England,  and 
has  been  adopted  In  nearl3'  all  the  Amer- 
ican states,  that  a  verbal  contract  for  the 
Bale  and  leasing  of  land,  or  for  a  settle- 
ment made  in  consideration  of  marriage, 
if  part  performed  by  the  party  seeking  the 
remedy,  may  be  specifically  enforced  by 
courts  of  equity,  notwithstanding  the 
statute  of  frauds.  The  ground  npon 
which  the  remedy  in  such  cases  rests  is 
that  of  equitable  fraud.  It  would  be  a 
virtual  fraud  for  the  defendant,  after  per- 
mitting the  acts  of  performance,  to  inter- 
pose the  statute  as  a  bar  to  the  plaintiff's 
remedial  right."  And  In  section  103  w^e 
find  the  following  language:  "Under  the 
prohibition  of  the  statute  of  frauds  a  con- 
tract for  the  sale  of  land,  when  not  In 
writing,  cannot  be  enforced  in  law,  even 
though  part  performed.  It  makes  no  dif- 
ference whether  the  statute  says,  as  in 
England  and  in  some  of  the  states,  that 
no  action  can  De  maintninea  on  such  nu 
agreement,  or  says  that  the  agreement  is 
void;  the  result  is  practically  the  same  in 
either  form  of  the  statute.  The  verbal 
contract  Is  no  contract  in  law,  but  is  sim- 
ply a  nullity.  Equity  speaks  a  very  differ- 
ent language.  It  says  that  such  a  verbal 
contract,  if  part  performed  in  a  proi»er 
manner,  shall  be  enforced." 

It  is  sufficiently  apparent,  without  re- 
hearsing what  has  goue  before  or  cltins 
additional  authorities,  that  the  ground 
upon  which  equity  exempts  a  partly  exe- 
cuted parol  contract  for  the  sale  of  realty 
from  theoperation  of  the  statuteof  frauds, 
and  decrees  the  execution  of  the  contract, 
is  simply  fraud.  It  is  said  the  object  of  the 
statute  is  to  prevent  fraud,  and  equity 
will  not  allow  it  to  be  made  the  instru- 
ment of  fraud.  When  so  understood  and 
limited,  the  rule  Is  a  salutary  one.  Story 
says,  in  the  case  of  a  vendee  of  land  by 
parol  building  a  house  upon  it  In  faith  of 
the  completion  of  the  contract,  there 
would  be  manifest  fraud  in  permitting  the 
vendor  to  escape  from  a  due  and  strict 
fulfillment  of  the  agreement.  Pomeroy 
says  it  would  be  a  virtual  fraud  forthede- 
fendant,  after  permitting  the  acts  of  per- 
formance, to  Interpose  the  statute  as  a 
bar  to  the  plaintiff's  remedial  rights.  But 
suppose  the  owner  of  the  land,  without 
going  so  far  as  to  make  a  complete  con- 
tract, specific  In  all  Its  material  terms,  so 
as  to  he  capable  of  definite  proof  and  of 
enforcement,  should  stop  short  of  that, 
but  should  by  other  Inducements  influ- 
ence persons  to  Invest  money  and  labor 
on  his  lands,  with  a  positive  assurance 
that  their  possession  should  not  be  inter- 
fered with,  and  that  they  should  event- 
ually receive  titles  covering  their  improve- 
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uients.  and  that  be  ebould  stand  by  and 
permit  and  continue  to  encuiirage  these 
in  vestments  in  execution  of  tlie  permission 
he  bad  given  tbem  to  erect  improvements 
and  malie  their  bomee  upon  his  land.  It 
be  should  then  revolce  their  license,  bring 
ejectment  to  expel  them  from  the  bomes 
they  had  built,  and  interpose  the  statute 
of  frauds  in  bar  of  all  relic!  to  them,  would 
bis  conduct  be  less  a  fraud  in  this  case  than 
in  tbe  other?  The  Pennsylvania  courts 
say  it  would  be  the  same,  and  that  a 
mere  license  for  the  occupation  or  use  of 
real  estate  will  entitle  the  persons  who 
have  Incurred  considerable  expense  in  ex- 
ecutiou  of  such  license  to  relief  in  equity 
as  fairly  and  fully  as  part  performance  of 
a  parol  contract  for  tbe  sale  of  real  estate 
entitles  the  vendees  to  such  relict.  The 
case  of  Rerick  v.  Kern,  14  Serg.  &  R.  267, 
decided  in  1826,  citing  and  approving  the 
prior  case  of  Le  Fevre  v.  Le  Fevre,  4  Serg. 
&  R.  241,  goes  to  the  full  extent  of  declar- 
ing such  executed  license  an  agreement  on 
valuable  consideration.  It  should  be  ob- 
served that  Pennsylvania  had  no  chan- 
cery courts, but  administered  equitable  re- 
lief in  the  common-law  actions,  and 
through  the  common-law  forms.  Rerick 
V.  Kern  was  an  action  on  the  case  for  di- 
verting water  from  a  stream,  thereby  in- 
juring plaintiff's  mill.  The  water  had 
beeu  taken  from  its  natural  channel,  and 
turned  into  this  stream  leading  to  plain- 
tiff's mill  by  a  structure  erected  on  land  of 
defendant  under  a  license  from  him.  He 
afterwards  removed  this  structure,  so  as 
to  allow  the  water  to  return  to  Its  old 
channel.  Plaintiff  had  erected  amill  on  the 
faith  of  the  authority  to  so  divert  and 
use  this  water,  and  the  loaa  of  It  would 
render  his  mill  unserviceable  during  a  con- 
siderable portion  of  the  year.  Flalntitf 
contended  that  under  these  circumstances 
the  license  was  Irrevocable.  Defendant 
contended  that  a  mere  license  is  revocable 
under  all  circumstances  and  at  any  time. 
The  court  says :  "But  a  license  maybe- 
come  an  agreement  on  valuable  consider- 
ation,— as,  where  tbe  enjoyment  of  it 
must  necessarily  be  preceded  by  the  ex- 
penditure of  money ;  and  when  the  gran- 
tee has  made  improvements  or  invested 
capital  in  consequence  of  it  he  has  become 
a  purchaser  for  a  valuable  consideration. 
Sucb  a  grant  is  a  direct  encouragement  to 
expend  money,  and  it  would  be  against 
all  conscience  to  annul  it  as  soon  as  the 
benefit  expected  from  the  expenditure  is 
beginning  to  be  perceived.  Why  8hould 
not  such  an  agreement  be  decreed  in  spe- 
cie? That  a  party  should  be  let  off  from 
bis  contract  on  payment  of  a  compensa- 
tion in  damages  is  consistent  with  no  sys- 
tem of  morals  but  that  of  the  common 
law,  which  was  in  this  respttct  originally 
determined  by  political  considerations, 
the  policy  of  its  military  tenures  requiring 
that  the  services  to  be  rendered  by  the  ten- 
ant to  his  feudal  superior  should  not  be 
prevented  by  want  of  personal  independ- 
ence. Hence  the  judgment  of  a  court  of 
law  operates  on  tlie  right  of  a  party,  and 
the  decree  of  a  court  of  equity  on  the  per- 
son. But  tbe  reason  of  this  distinction 
has  long  ceased,  and  equity  will  execute 
agreeaients  for  tbe  breach  of  which  dam- 


ages maybe  recovered,  where  an  action  for 
damages  would  be  an  Inadectuate  remedy. 
How  very  inadequate  it  would  be  in  a 
case  like  this  is  perceived  by  considering 
that  a  license  which  has  been  followed  by 
an  expenditure  of  ten  thousand  dollars 
as  a  necessary  qualification  to  th3  enjoy- 
ment of  it  may  be  revoked  by  an  obsti- 
nate man,  not  worth  as  many  cents.  But, 
besides  tbe  risk  of  insolvency,  the  law. 
In  barely  compensating  the  want  of  per- 
formance, subjects  the  party  to  risk  from 
the  ignorance  or  dishonesty  of  those  who 
are  to  estimate  tbe  quantum  of  the  com- 
pensation. In  the  case  under  considera- 
tion no  objection  to  a  specific  performance 
can  be  founded  on  the  intrinsic  nature  of 
the  agreement,  nor,  having  been  partly 
executed,  on  tbe  circumstance  of  Its  rest- 
ing in  parol ;  but  It  is  to  be  considered  as 
if  there  had  been  a  formal  conveyance  of 
the  right,  and  nothing  remains  but  to  de- 
termine its  duration  and  extent.  A  right 
under  a  license,  when  not  specially  re- 
stricted, is  commensurate  with  the  thing 
of  which  the  license  Is  an  accessory.  Per- 
mission to  use  water  for  a  mill,  or  any- 
thing else  that  was  viewed  by  the  parties 
as  a  permanent  erection,  will  be  of  unlim- 
ited duration,  and  survive  the  erection  it- 
self if  it  should  be  destroyed,  or  fall  into 
a  state  of  dilapidation,  in  which  case  the 
parties  might,  perhaps,  be  thought  to  be 
remitted  to  their  former  rights.  But.  hav- 
ing had  In  view  an  unlimited  enjoyment 
of  tbe  privilege,  the  grantee  has  pur- 
chased, by  the  expenditure  of  money,  a 
right  Indefinite  in  point  of  duration, 
which  cannot  be  forfeited  by  non-user,  un- 
less for  a  period  sufficient  to  raise  the  pro- 
sumption  of  a  release.  The  right  to  re- 
build in  case  of  destruction  or  dilapida- 
tion, and  to  continue  the  business  on  Its 
original  tooting,  may  have  been  In  view 
as  necessary  to  bis  safety,  and  may  have 
been  an  inducement  to  the  particular  in- 
vestment in  the  first  Instance.  The  cost 
of  building  a  furnace,  for  instance,  would 
be  trivial  when  weighed  with  the  loss  that 
would  be  caused  by  breaking  up  the  busi- 
ness and  turning  the  capital  into  other 
channels:  and,  therefore,  a  license  to  use 
water  for  a  furnace  would  endure  forever. 
But  It  Is  otherwise  where  the  object  to  be 
accomplished  is  temporary.  Such,  usually, 
Is  the  object  to  be  arcoraplLshed  by  a  saw- 
mill, the  permanency  of  which  is  depend- 
ent on  a  variety  of  circumstances,  such  as 
an  abundance  of  timber,  on  the  failui'e  of 
whicti  the  business  is  necessarily  atnn  end. 
But  till  then  It  constitutes  a  right  for  the 
violation  «)f  which  redress  might  he  had 
by  action.  With  this  qunlificution  it 
may  safely  be  affirmed  that  expending 
money  or  labor  in  consequence  of  a  license 
to  divert  a  water-course  or  use  a  water- 
power  in  a  particular  way  has  the  effect 
of  turning  such  license  into  an  agreement 
that  will  be  executed  in  equity."  If  this 
be  correct,  of  course  a  license  for  any  oth- 
er purpose  extending  to  the  permanent 
use  or  occupation  of  realty,  and  upon 
which  money  had  been  expended,  would 
have  a  similar  effect,  according  to  the  nat- 
ure and  terms  of  the  license. 

We  have  quoted  at  considerable  length 
from  the  above  case,  because  it  discusses 
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and  decldra  bo  many  Important  points  ro 
briefly  and  bo  clearly,  obviating  the  ne- 
ceBsity  of  a  rpstatement  of  the  points  de- 
cided or  of  the  doctriue  of  the  caee.  It  is 
well  to  observe,  however,  that  the  case 
Is  not  a  Buit  for  specific  performance,  bat 
an  action  on  the  case  for  damageti.  The 
IIceiiHo  to  divert  the  water  on  the  land  of 
d«rendant.  and  to  maintain  a  structure 
there  for  the  purpose,  followed  by  large 
expenrliture  on  the  faith  of  such  license,  Is 
declared  to  be  an  agreement  on  valuable 
conHideration,  and  to  be  considered  as  it 
there  had  been  a  formal  conveyance  of  the 
right, — /.e.,a  conveyance  bydeed.  Under- 
lying all  is  the  idea  of  the  important  Inter- 
ests involved  and  depending  upon  the  va- 
lidity and  Irrevocability  of  the  license. 
This  is  a  lending  case.  It  has  been  fol- 
lowed in  Pennsylvania,  and,  to  a  consid- 
erable extent.  In  other  states.  See  >Swartz 
V.  Swartz,  4  Pa.  St.  3,58;  Wluatley  v. 
Chrlsman,  24  Pa.  St.  29S;  Huff  v.  McCau- 
ley,  53  Fa.  .^t.  2(16;  Dark  v.  Johnson,  55 
Pa,  St.  1C4;  Thompson  v.  McElaniey,  82 
Pa.  St.  174;  llailroud  Co.  v.  McLanahan, 
59  Pa.  St.  31).  And  this  last  case  declares 
a  9ubse(|uent  rnllfiratlon  by  parol  equiva- 
lent to  a  precedent  authority.  The  New 
York  dt)etrine  at  law  is  surticiently  Indi- 
cated io  the  case  of  Muraford  v.  Whitney, 
and  in  equity  by  Parkhurst  v.Van  Cort- 
landt,  already  referred  to.  So,  In  Ver- 
mont, by  the  cases  of  Hall  ▼.  Chaffee,  and 
Pope  V.  Henry,  supra.  It  seems  that 
MnssachusettR  has  adiiered  tothedoctrlue 
of  Cook  V.  Stearns.  New  Hampshire  and 
Maine  seemed  inclined  to  the  Pennsylvania 
view  at  first.  See  AnierlKcoggln  Bridge  v. 
Bragg.  11  N.  H.  102;  Woodbury  v.  Pnrsh- 
ley,  7  N.  H.  237;  Sheffield  v.  Collier,  3  (ia. 
S2;  RIcker  v.  Kelly,  1  Me.  117;  Clement  v. 
Durgin,  5  Me.  9.  But  afterwarfJs  they 
both  wavered,  holding  that,  while  the 
license  might  be  valid  as  between  the  orig- 
inal parties,  it  would  not  be  as  between 
their  vendees  or  successoi'n  in  Interest. 
•SeeCarleton  v.  Redington,  1  Post.  (N.  H.) 
291,  and  Seidensparger  v.  Spear,  17  Me.  123. 
In  discusslDg  the  question  of  parol  licenses 
the  supreme  court  of  Ohio  uses  the  follow- 
ing language,  after  referring  to  the  differ- 
ing decisions  of  neighboring  states:  "But 
in  Ohio  we  think  It  can  at  this  day  be  hard- 
ly considered  aa  an  open  question.  Part- 
ly performed  parol  contracts,  especially 
when  the  non-execution  would  operate  as 
a  fraud  on  the  rlgh*s  of  the  vendee,  have 
repeatedly  been  enforced  in  equity,  and  a 
parol  license  executed  has  been  held  to  be 
Irrevocable  In  numerous  Instances  on  the 
clieult  at  law."  AVIlson  v.  Chalfant.  15 
Ohio,  248.  See,  also,  Hornback  v.  Rail 
road  Co.,  20  Ohio  St.  81.  Indiana  co- 
incides substantially  with  Pennsylvania. 
Her  supreme  court  says:  "But  though  a 
parol  license  amounting  in  terms  to  an 
easement  is  revocable  as  to  future  enjoy- 
ment at  law,  and  Is  determined  by  a  con- 
veyance of  the  estate  upon  which  It  was  to 
be  enjoyed,  this  Is  not  the  rale  in  all  cases 
In  courts  of  equity.  In  these  courts  the 
future  enjoyment  of  an  executed  parol 
license,  granted  upon  consideration,  or 
upon  the  faith  of  which  money  has  been 
expended,  will  be  enforced  at  all  events 
where  adequate  compensation  In  damages 


conld  not  be  obtained.  This  will  be  done 
on  the  two  grounds  of  estoppel  on  ac- 
count  of  fraud,  and  speclHc  performance 
of  a  partly  executed  contract  to  prevent 
fraud.  And  In  those  states  of  the  Union 
where  law  and  equity  are  administered  in 
the  same  court,  relief  is  aHorded  in  any 
given  suit  where  the  pleadings  present  the 
necessary  averments;  and  grantees  as 
well  as  the  original  parties  are  bound 
where  they  purchase  with  notice;  and  in 
a  mill  and  dam  the  existing  condition  o( 
things  might  be  notice  to  them  of  the 
equity."  Snowden  v.  Wilas,  19  Ind.  10, 
cited  and  approved  in  Lane  v.  Miller.  27 
Ind.  534,  and  Simons  v.  Morehouse,  88 
Ind.  391.  In  Iowa  the  doctrine  is  well  es- 
tablished that  an  executed  parol  license 
for  the  occupation  of  real  estatecannot  be 
revoked  either  by  the  licensor  or  his  gran- 
tee with  notice;  at  least  not  witlioat 
compentmtlon.  Bush  v.  Sallivan,  3  O. 
Greene,  344 ;  Beatty  v.  Gregory,  17  Iowa, 
109;  Anderson  v.  Simpson,  21  Iowa,  399; 
Hnrkness  V.  Burton,  39  Iowa,  101;  Wlck- 
ershani  v.  Orr,  9  Iowa,  233.  In  Illinois  the 
decisions  are  contradictory  and  unsatis- 
factory. In  Russell  v.  Hubbard,  59  111.335, 
it  was  held  In  the  strongest  terms  that  an 
execu  ted  license,  where  the  parties  could  not 
be  placed  in  statu  quo,  was  Irrevocable; 
thattherevocatloninsuch  a  case  would  be 
a  fraud,  and  compensation  for  damages  no 
adequate  redresR.  This  case  was  decided 
In  September.  1871.  It  was  an  action  at 
law.  Involving  an  executed  parol  license 
to  use  a  party-wall.  Three  years  after. 
In  the  case  of  Kamphonse  v.  flaffner,  the 
court  held  that  this  case  must  be  consid- 
ered as  overruled  or  limited  to  cases  of 
party-walls.  The  court  says  further: 
"On  mature  consideration  we  are  unwill- 
ing to  announce  the  doctrine  that,  not- 
withstanding the  prohibition  of  our  stat- 
ute of  frauds  to  the  contrary,  an  Interest 
In  land  which  cannot  be  terminated  by  rev. 
ocatlon  mtiy  be  acquired  by  parol  license, 
which  a  court  of  law  will  recognize  and 
protect.  We  still  preserve  the  distinction 
between  law  and  equity,  however;  and 
to  what  extent  a  court  of  equity  might 
enforce  specific  performance,  orgrant  relief 
on  account  of  the  peculiar  hardship  re- 
sulting from  a  revocation  by  a  licensor,  la 
another  question,  and  one  that  we  can- 
not now  properly  consider.  The  caxes  re- 
ferred to  as  having  been  decided  by  the 
supreme  court  of  Iowa  in  some  respects 
are  commendable  "for  the  equitable  view 
they  take  «>f  the  question;  but  when  ap- 
plied to  a  court  In  which  the  distinction 
between  law  and  equity  are  preserved, 
they  are  contrsry  to  the  current  of  au- 
thority, and  we  do  not  feel  at  liberty  to 
follow  the  rule  they  indicate. "  The  rase 
Is  an  action  at  law,  but  reference  is 
made  In  the  opinion  to  the  case  of  Wood- 
ward V.  Seely,  11  III.  157.  a  chancery  case, 
which  announces  the  name  doctrine.  The 
latter  case,  however,  refers  for  authorltj* 
to  law  cases  exclusively.  This  patent  ab- 
surdity destroys  Ita  weight  as  an  authori- 
ty In  equity. 

It  is  said  that  equity  follows  the  law. 
which  Is  true.  But  equity  has  a  scope  of 
its  own  for  giving  relief,  especially  against 
actual orcoustructlvefraud.  which  thelaw 
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cannot  f^ve;  otberwtae  there  would  be 
no  such  thing  as  equity  jurisdiction  dis- 
tinct trom  the  law.  When  the  law  says 
that  a  parol  contract  for  the  sale  of  laud 
cuuveys  no  estate  under  the  statute  ul 
frauds,  equity  does  not  deny  it:  but  when, 
by  virtue  of  such  contract,  the  vendee  has 
been  put  in  possession  of  the  land,  induced 
to  inalce  valuable  improveinents  there- 
on, of  which  he  would  be  defrauded  and 
robbed  by  excludius  him  from  the  posses- 
Bion,  nnd  where  a  judgment  for  damages 
would  not  afford  adequate  relief,  equity 
steps  In  and  says  the  vendor  shall  not  ac- 
complish this  fraud  by  enforcing  his  legal 
title  at  law  in  ejectment, but  that  he  sliall 
make  a  deed  of  the  land,  conveying  an  es- 
tate in  accordance  with  the  terms  of  the 
parol  contract.  When  the  law  says  that 
a  parol  license  cannot  give  the  licensee  a 
permanent  interest,  easement,  or  estate  lu 
land,  equity  will  not  deny  it;  but  when  by 
virtue  of  such  license  the  licensee  has  been 
put  in  po8He8Blon,and  induced  to  put  valu- 
able improvements  on  the  land,  of  which 
he  would  bedefrandpd  and  robbed  by  a 
revocation  of  the  license  and  ejectment  by 
the  holder  of  the  lugal  title,  equity  will  in- 
terpose, and  either  forbid  the  liceneor  to 
revoke  the  license,  or  Impose  such  terms 
as  will  avoid  tlie  fraud,  and  accomplish 
what  Justice  and  good  conscience  demand. 
The  supreme  court  of  Wisconsin  states 
the  doctrine  in  this  way:  "Most  of  the 
Amerlcaii  courts  have  been  satisfied  with 
determining thata  party  who  has  induced 
the  incorporation  of  the  property  of  an- 
other with  his  own,  through  the  means  of 
a  promise  not  to  interfere  with  its  use  or 
enjoym«'nt  by  the  latter,  shall  not  be  al- 
lowed to  commit  the  fraud  of  appropri- 
ating it  to  his  own  purpose,  although  he 
may  withdraw  the  right  to  use  it  in  the 
manner  originally  contemplated,  and  com- 
pel the  other  party  to  resort  for  redrews 
to  an  action."  And,  again.  "In  cases, 
however,  where  money  has  been  expend- 
ed, or  improvements  made  and  buildings 
erected  on  the  faith  of  a  parol  license, 
which  has  been  thus  executed,  courts  of 
equity  have  generally  interposed,  at  all 
events,  so  far  as  to  restrain  the  llceuHor 
from  appropriating  to  his  own  use  and 
benefit  tiie  labor  expended  and  improve- 
ments made  on  the  faith  of  such  license, 
without  placing  the  llcennee  In  the  same 
situation  in  which  he  stood  before  he  en- 
tered upon  Its  execution."  Hazelton  v. 
Putnam.  .S  Pin.  107.  "There  is  no  rale 
more  neccRsary  to  enf<irce  good  faith  than 
that  which  compels  n  person  to  abHtain 
from  enforcing  claims  which  he  has  In- 
duced others  to  suppose  he  would  not  rely 
on.  The  rule  does  not  rest  upon  the  as- 
Rumptlon  that  he  has  obtained  any  per- 
sonal gain  or  advantage,  but  on  the  fact 
that  he  has  induced  another  to  act  in  such 
a  manner  that  he  will  be  SPrionsly  preju- 
diced if  hebeallowed  to  fall  in  currying  out 
what  he  has  encouraged  tliem  to  ex- 
pect." Faxton  v.  Faxon,  28  Mich.  1.59: 
Harkness  v.  Toulmin,  25  Mich.  80;  Trues- 
dail  V.  Ward,  24  Mich.  117.  "If  a  party 
having  a  right  stands  by  and  sees  another 
dealing  with  the  property  in  a  manner  in- 
consistent with  that  right,  and  makes  no 
objection  while  the  act  is  In  progress,  he 
v.27F.no.l7-58 


cannot  afterwards  complain."  Leeds  v. 
Amherst,  2  Phil.  Ch.  123.  cited  In  Fax- 
ton  V.  Faxon,  supra.  "The  same  ideas 
are  enunciated  in  various  forms  by 
many  authorities,  both  English  and 
American ;  among  others  see  Gregg  v.  Von 
Phul,  1  WaU.  274 ;  S wun  v.  Seaniens. 9  Wall. 
254;  Skinner  v.  Dayton,  19  Johns.  513- 
601;  Raw  v.  Pote,  2  Vern.  239;  Thomp- 
son V.  Blanchard,  4  N.  T.  303;  Parrott  v. 
Palmer,  3  Mylne  &  K.  632,"— cited  in  Fax- 
ton  V.  Faxon,  supra.  In  Rhode  Island  it 
Is  held  that  an  executed  parol  license  will 
not  he  held  Irrevocable  in  a  court  of  law, 
but  that  equity  will  give  appropriate  re- 
lief. Foster  v.  Browning,  4  B.  1. 53.  Geor- 
gia holds  that  a  parol  license  to  enjoy  an 
interest  in  lands  Is  void  at  law,  but  where 
large  investments  have  been  made  on  the 
faith  of  the  licenselor  the  enjoyment  of  the 
interest, equity  will  decree  specific  perform- 
ance of  the  terms  of  the  license  as  in  case 
of  a  parol  contract  for  the  sale  of  lands; 
and  where  a  defendant  might,  by  going 
into  equity,  defeat  an  action  at  law,  be 
may  set  up  his  equitable  defense  at  law. 
Cook  V.  Prldgen,  45  tia.  331.  But  we  will 
not  quote  further  from  the  cases  upon 
this  point.  Enough  has  been  given  to 
show  that  they  are  not  harmonious,  but 
that  the  conflict  is  principally  in  the 
courts  of  law.  Enough  has  been  given  to 
show  also  the  trend  of  the  different  lines 
of  judicial  thought  and  decision  upon  the 
questions  involved.  How  can  we  recon- 
cile the  cases?  Can  they  be  reconciled? 
If  we  adopt  the  rnlo  that  a  parol  license  to 
permanently  occupy,  use,  and  enjoy  realty, 
when  executed  in  whole  or  in  part  at  con- 
siderable expense,  becomes  irrevocable 
and  transmissible,  and  say  that  this  rule 
Is  supported  by  a  large  number  of  respect- 
able authorities,  we  are  at  oui-e  met  with 
the  Indisputabie  proposition  that  it  is  de- 
nied by  a  large  number  of  respectaljle  au- 
thorities. It  seems  that  this  conflict  may 
result  from  drawing  general  rules  from 
particular  cases.  Two  eases  may  be  in 
direct  conflict  upon  the  general  proposi- 
tion, and  yet  each  be  right  as  applied  to 
its  own  particular  facts.  A  parol  license 
may  be  Irrevocable  in  one  case  and  revo- 
cable In  another,  according  to  the  varying 
facts  and  circumstances  of  the  two  cases. 
There  Is  one  proposition  in  regard  to 
which  there  is  no  conflict.  Ail  authorities 
—case  law  and  text-book  law— agree  that 
It  is  the  proper  province  of  equity  to  give 
relief  in  case  of  fraud,  whether  the  fraud 
be  actual  or  constructive,  intentionsl  or 
non-Intentional.  It  would  be  rash  to  at- 
tempt to  give  a  perfect  deflnition  of 
fraud.  Blany  eminent  Jurists  have  at- 
tempted it.  None  have  succeeded.  The 
best  definltionsglven  admit  of  so  miiny  ex- 
ceptions as  to  greatly  impair  their  useful- 
ncKM  in  judicial  discussion.  The  only  safe 
■way  seems  to  be  to  define,  or  rather  de- 
scribe, the  fraud  suppectcd  to  exist  in  any 
given  case,  by  comparison  with  similar 
cases  selected  from  the  Reports.  Of  all 
the  attempted  definitions  to  be  found  it 
seems  that  none  are  more  satisfactory  or 
instructive  than  merely  to  say  that  fraud 
is  unfair  dealing;  and  when,  through  In- 
ducements held  out  by  one  person,  even 
only  b;  means  of  a  promise,  by  which 
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another  person  Is  Influenced  to  change  his 
puRition  HO  that  he  cannot  be  placed  Ju 
st»tn  quo,  and  will  be  seriously  damaged 
unlesH  the  proniine  is  fulfilled,  then  the  re- 
insal  to  perform  is  fraud.  Any  transac- 
tion that  outrages  our  sense  of  justice  or 
hIiocIcs  the  conscience  of  an  honest  man 
may  well  be  viewed  with  suspicion,  and 
Hcrutlnized  closely.  It  seems  clear  in  the 
fuse  of  Parkhurst  v.  Van  Cortlandt,  supra, 
that  the  court  was  right  in  pronouncing 
the  conduct  of  the  defendant  a  fraud  upon 
plaintiffs.  Defendant  had  given  permis- 
sion to  plaintiffs  to  go  on  his  wild  land, — 
to  "possess"  it, — and  promised  them  that 
as  soon  as  he  could  perfect  his  own  title 
be  would  secure  them  in  the  pernianenc 
occupation  of  the  land  by  a  sale  to  them, 
or  a  permanent  lease.  He  thus  induced 
them  to  expend  money  and  labor  and 
make  homes  there.  He  afterwards  at- 
tempted to  revoke  their  license,  repudi- 
ated bis  promise,  and  brought  eject- 
ment against  them  on  his  legal  title. 
Plaintiffs  then  brought  their  bill  in  chan- 
cery for  an  injunction  and  for  specific  per- 
formance. The  case  is  very  similar  to  the 
case  at  bar.  The  court  was  right  in  exer- 
cising Its  equity  powers  and  taking  juris- 
diction on  the  ground  of  fraud.  The  de- 
fendant had  simply  enticed  plaintiffs  onto 
his  ground,  and  entrapped  them  there 
with  thetempting  bait  of  a  favorable  loca- 
tion to  build  homes  on  easy  terms,  and 
was  endpuvoriug  to  shear  them  likesheep, 
and  drive  them  off  witli  his  writ  of  eject- 
ment. It  was  unconscionable  that  his 
scheme  should  be  allowed  to  succeed.  It 
made  it  no  better  that  he  relied  upon  his 
legal  title,  and  appealed  to  the  rigid  rules 
of  the  common  law  and  her  courts  to 
aid  him.  To  grant  such  aid  would  have 
been  to  outrage  justice  in  her  temple 
through  the  instrumentality  ot  her  own 
chosen  ministers.  In  fact, It  was  admitted 
on  all  hands  that  it  was  a  proper  subject  for 
the  interposition  of  equity.  The  only  con- 
tention was  whether  the  relief  should  lie 
compensation  or  specific  performance.  A 
majority  of  the  court  decided  In  favor  of 
specific  performance.  Bussell  v.  Hubbard, 
59  111.  335,  was  a  case  of  a  party-wall.  One 
Harman  owned  the  wall,  and  it  was  built 
to  the  north  line  of  his  lot.  One  Furry  was 
about  to  bnildaframe  house  on  the  ad- 
joining lot.  Hannan  induced  him  to  build 
of  brick,  giving  him  the  use  of  the  north 
wall  of  his  ( Hnrman's)  house  as  the  south 
wall  of  his  (Kurry's)  house  on  condition 
that  he  would  build  a  brick  building.  He 
did  so.  The  court  says:  "H.y  virtue  of 
this  agret-ment  and  tlie  erection  of  the 
building  equitable  rights  were  acquired. 
Thougli  the  license  to  use  the  wall  might 
be  revoked  prior  to  its  execution,  after  ex- 
ecution a  different  question  arises,  and  the 
possession  was  constructive  notice  to 
the  purchaser  of  the  rights  which  had  been 
acquired.  Money  had  been  expended  up- 
on the  fnlth  of  the  license,  and  a  different 
and  more  expensive  building  erected. 
While,  ordinarily,  it  may  be  true  that  a 
parol  license  of  this  character  is  not 
transmissible,  may  be  revoked  at  pleas- 
ure, and  extinguished  by  the  alienation  ot 
the  land,  yet,  where  money  or  labor  has 
been  expended,  the  law  will  Interpose  to 


protect  the  licensee.  The  revocation,  un- 
der such  circumstances,  would  be  fraudu- 
lent, and  compensation  in  damages  would 
afford  no  adequate  redress.  In  such  case 
the  execution  of  the  parol  permission 
would  suppiy  the  place  of  a  writing,  and 
take  the  case  out  of  the  statute  of  frauds, 
it  would  be  the  boldest  fraud  to  allow 
this  permission  to  be  revoked.  The  gran- 
tee of  Harman  was  chargeable  with  no- 
tice of  Fnrry'8  equity  at  the  time  he  took 
the  mortgage,  and  he  stands  In  tiie  place 
of  his  grantor.  The  license  has  been  acted 
ur>on,  and  the  parties  cannot  be  restorcfi 
to  their  original  position."  This  case 
was  afterwards  overruled  or  restricted  in 
its  application  to  party-walls,  on  the 
ground  that  the  remedy.  If  there  be  any, 
should  be  sought  In  equity,  and  not  at 
law.  Kamphouse  v.  Gaffuer,  supra.  But 
we  believe  the  court  was  right  in  saying 
It  would  be  a  fraud  to  revoke  the  license 
in  reliance  upon  vvhich  a  house  had  been 
built,  and  that,  if  not  at  law,  at  least  in 
equity,  there  Is  a  remedy  for  the  licensee  or 
his  vendee  orsuccessors  In  interest.  Cases 
may  arise  and  have  arisen  where  a  license 
to  occupy  land  has  lieen  intended  and  un- 
derstood as  a  mere  personal  favor  to  the 
licensee  to  give  him  a  place  to  live,  or  to 
occupy  for  some  other  beneficial  purpose 
not  transmissible,  but  revr)cableut  will. 
Then  expenditures  would  naturally  be 
made  accordingly.  In  other  cases  the 
granting  of  the  license  has  been  In  terms 
an  assurance  of  permanent  posspssicii. 
It  ie  evident  that  the  same  rule  cannct 
apply  to  both  classes  of  cases.  The  revo- 
cation of  the  license,  even  after  expendi- 
tures made  in  consequence  of  it,  in  the  one 
case  is  a  right,  in  the  other  a  fraud.  No 
general  rule  can  be  made  as  to  the  revo- 
cabllity  of  such  licenses  after  such  expendi- 
tures. Each  case  stands  upon  Its  own  cir- 
cumstances. The  conflict  in  the  authori- 
ties has  arisen  largely  from  an  attempt  to 
make  a  general  rule  that  all  such  licenses 
are  revocable  on  the  one  hand,  or  that 
the.vare  not  revocable  on  the  other,  when, 
if  the  courts  had  simply  decided  the  cases, 
and  left  out  the  general  rule,  they  might 
all  hare  been  right,  and  not  in  conflict. 
When  we  have  traveled  through  the  mass 
of  decisions,  cloudy  and  inflicting  at 
times,  and  have  arrived  at  the  principle 
that  equity  will  relieve  where  there  Is 
fraud,  actual  or  constructive,  we  have  ar- 
rived at  a  principle  in  regard  to  which 
there  is  no  conflict.  And  courts  of  equity, 
as  quotations  already  given  show,  are 
verj-  generally  agreed  that  the  revocation 
of  a  parol  license  to  permanently  occupy 
and  improve  i-ealty  afti..  any  considerable 
expense  has  been  incurred,  on  tlie  faith  oi 
such  license,  under  circumstances  such 
that  the  parties  cannot  bo  placed  iu  fstntii 
quo,  is  either  actual  orconstructive  fraud. 
Even  the  courts  of  law  very  extensively 
recognize  the  fraud,  and  some  of  them 
remedy  it  by  equitable  estoppel;  but  it 
seems  the  majority  of  them  acknowledge 
their  inability  to  furnish  the  appropriate 
remedy,  while  suggesting  frequently  that 
equity  may  do  so. 

Verling  K.  Hart  perpetrated  no  fraud. 
He  treated  the  settlers  on  his  land  by  his 
permission  as  rightfully  there.    Juliet  W. 
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Hart  committed  no  fraud.  Sbe  also 
treated  the  settlers  on  the  town-Bite  of 
Buffalo  as  ri(Ebtfully  there,  even  to  the  ex- 
tent of  eztendlnj;  their  llccnHe  to  occupy, 
improve,  and  hold  lots,  which  expired 
with  Verllng  K.  Hart  on  February  17, 
1883,  to  the  23d  of  the  followinK  August. 
A  license  to  hold  and  enjoy  realty  may  be 
made  as  effectual  by  subsequent  ratlQca- 
tion  as  by  precedent  authority.  Her  con- 
duct was  such  as  to  recognize  and  ac- 
knowledge the  rights  of  the  Bettl<>r8  under 
the  license  given  them  by  Verllng  K.  Hart, 
at  least  to  the  extent  tiiat  they  were  not 
trespassers,  and  that  their  improvements 
were  their  own.  This  was  a  8Ul>Btantial 
ratlflcation  of  their  license.  Her  present 
attitude  of  seeldng  to  evade  or  annul  this 
license,  as  to  complainant.  Is  not  volun- 
tarily assumed.  It  is  In  a  measure  forced 
onberbythecomplainant's  own  acts.  His 
conduct  is  not  such  as  to  commend  him  to 
the  favorable  consideration  of  a  court  of 
equity.  It  cannot  be  supposed  that  Ver- 
llng K.  Hart,  in  assuring  the  settlers  that 
they  should  have  the  land  Improved  by 
them,  conld  mean  more  in  regard  to  lots 
on  a  business  street  than  one  lot  to  a 
building,  included  within  the  limits  of  the 
lot,  or  sufficient  front  to  clear  their  build- 
ings where  mure  than  one  lot  was  built 
on,  and  the  depth  of  the  lots  back.  This 
is  H  fair  understanding  of  the  terms  in 
which  he  gave  permission  to  occupy  and 
improve  lots.  If  the  terms  in  this  respect 
and  one  ortwo  others  had  been  more  defi- 
nite, the  parol  license  to  occupy  would 
have  been  converted  into  a  parol  contract 
of  sale.  All  of  this  was  offered  complain- 
ant for  a  small  price;  but.  while  not  ob- 
jecting to  the  price,  he  wanted  more 
ground.  We  cannot  sustain  complain- 
ant's claim  to  the  ground,  or  any  portion 
of  It;  the  contract  under  which  he  claims 
being  incomplete  in  the  one  case,  and  Im- 
possible of  performance  In  the  other.  And 
yet  to  deprive  him  of  his  Improvements, 
made,  as  they  evidently  were,  in  good 
faith.  U  no  less  than  a  fraud  upon  him. 

The  proper  measure  of  relief  in  such  cases 
is  a  matter  in  which  there  is  much  diver- 
sity of  opinion.  The  Pennsylvania  courts 
go  to  the  extent  of  holding  a  parol  license, 
executed  in  whole  or  in  part,  at  large  ex- 
pense, an  agreement  on  valuable  consid- 
eration, and  hold  it  irrevocable,  and  en- 
force it  according  to  its  scope,  meaning, 
and  intent.  On  theother  extreme,  a  few 
cases  can  be  found  refusing  any  relief 
whatever.  In  this  regard,  as  In  others, 
each  case  must  stand  upon  Its  own  facts 
and  circumstances.  Equity  has  ample 
power  to  mould  a  decree  that  will  accom- 
plish substantial  justice.  To  determine 
what  substantial  Justice  requi'-es  we  must 
take  Into  consideration  all  the  facts  and 
circumstances  of  this  particular  case. 
Cases  almost  without  limit  can  be  found 
aunouncing  in  general  terms  rules  appar- 
ently applicable,  but  when  the  facts  of 
such  cases  are  examined  few  can  be  found 
that  are  parallel  to  the  case  at  bar.  As 
already  explained,  the  terms  of  the  license 
in  this  instance  were  too  incomplete  in 
several  particulars  to  constitute  a  contract 
capable  of  specific  performance  in  cnnity. 


Bat  the  terms  and  the  true  intent  uf  that 
license,  so  far  as  they  can  be  asceitained, 
are  controlling  considerations  in  deter- 
mining the  equities  of  the  parties.  The 
license  by  Verllng  K.  Hart  was  given  be- 
fore any  survey  or  platting  of  the  town, — 
before  the  location,  size,  and  shape  of 
blocks  and  lots  had  been  determined.  Wo 
have  already  intimated  the  view  that  all 
that  settlers  are  equitably  entitled  to  un- 
der that  license,  on  business  streets,  is 
sufScient  front  to  clear  their  buildings, 
and  the  depth  of  a  lot  back.  This  is  a 
liberal  construction  in  favor  of  the  set- 
tlers. Fischer's  noderstanding  of  Hart's 
inducement  to  settlers,  and  which  he  was 
authorized  to  make  public  as  far  as  the 
railroad,  was  that  mechanics  and  good 
people  locating  and  making  improvements 
on  the  town-site  should  have  each  a  lot  at 
small  expense, — as  he  understood  it,  the 
expense  of  recording.  The  size  of  town 
lots  had  not  then  been  determined.  A  fair 
construction  of  this  Is  that  it  means,  as 
applied  to  business  streets,  the  front  and 
depth  back  already  indicated.  This  is 
defendant's  construction.  The  written  in- 
strument of  September  20, 1S83,  would  in- 
dicate such  intent;  but  tbat,  being  a  prop- 
osition to  settle  all  controversies,  is  uot 
conclusive.  When  complainant  was  build- 
ing on  lot  No.  2,  as  Wood  thinks,  but  at 
work  on  lot  No.  1,  as  he  thinks  himself, 
and  when  Wood  was  making  a  prelimi- 
nary survey  for  defendant.  Wood  and 
complainant  had  a  converxatlon  in  re^yard 
to  the  matter.  Complainant  says  that 
Wood  was  defendant's  agent.  Wood  says 
he  was  not,  but  states  that  he  platted  the 
town-site,  and  had  been  aBsIsting  Mrs. 
Hart,  defendant,  in  making  sales  and  In 
advertising  her  business  generally.  He  is 
her  brother-in-law.  It  would  seem  from 
all  the  evidence  that  the  building  which 
Wood  speaks  of  as  about  lot  2  actually 
extends  over  on  lot  8.  Wood's  recollec- 
tion of  this  conversation  and  complain- 
ant's do  not  agree.  It  is  not  very  ma- 
terial what  the  conversation  was.  It  is 
material,  however,  that  then,  or  soon 
after,  the  erection  of  the  building  men- 
tioned wasgoing  on,  and  neither  then  nor 
afterwards  was  It  objected  to  by  defend- 
ant herself,  or  by  Wood  for  her,  although 
they  both  lived  within  300  or  400  feet  of 
the  place,  and  defendant  as  well  as  Wood 
must  have  known  of  the  erection  of  the 
building.  It  is  also  questionable  whether, 
under  the  clrcumHtunces.  plain tiif  had 
not  a  right  to  rely  on  Wood's  admitted 
statement  to  him  that  Mrs.  Hart  would 
not  probably  interfere  with  his  building 
unless  in  the  way  of  platting  the  town, 
and  to  expect  that,  if  she  did  object.  Wood 
would  ascertain  the  fact,  and  lutorm  him 
of  it.  This  much  would  seem  to  come 
within  the  scope  of  Wood's  employment, 
as  stated  by  himself.  No  intimation  ever 
reached  complainant  to  the  effect  that  it 
was  desired  he  should  not  proceed.  The 
circumstances  would  rather  seem  to  cor- 
roborate complainant's  understanding 
that  defendant  wonld  he  glad  to  have 
such  a  building  erected.  He  says,  at  the 
time  of  its  erection  it  was  the  l)est  l)uild- 
inc  in   toun.    At  any  rate,  he  was  not 
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treated  aa  a  squatter  or  a  trespasser.  But 
this  gave  bim  no  right  to  claim  more  land 
than  necessary  lor  the  reasonable  use  and 
enjoyment  of  the  buildings  he  had  erected 
or  was  then  erectinj;.  This  amount  of 
land  the  language  and  conduct  of  Verling 
K.  Hart  In  his  llle-tlme  shows  that  he  in- 
tended settlers  putting  up  fairly  good 
bnildluRs  should  have.  This  amount  the 
language  and  conduct  of  defendant  shows 
that  she  intended  settlers  to  have  who 
erected  or  commenced  such  buildings  on 
or  before  AueuHt  23, 1883.  The  main  con- 
sideration of  this  Inducement  was,  doubt- 
less, the  Icicatloo  and  holding  there  of  the 
principal  town  of  that  portion  of  the 
country;  and  this  was  a  very  important 
and  valuable  consideration.  It  probably 
made  a  few  acres  more  valuable  than  the 
entire  desert  claim  would  have  been  with- 
out the  town  upon  it.  In  addition  to 
this,  the  settlers  were  to  pay  what  some- 
times was  called  a  nominal  price,  some- 
times a  small  price,  probably  Intended  to 
cover  expense  of  surveying,  platting,  re- 
cording, conveyancing,  etc. 

When  this  cause  was  trlcil  below  no 
question  of  rents  and  prodts  was  in  issue. 
At  the  time  the  evidence  was  taken,  the 
cause  argued  and  submitted,  and  the  opin- 
ion of  the  chancellor  filed, indicating  what 
the  deer«»e  would  be,  there  was  positively 
nothing  in  the  pli^adings  as  to  any  rental 
values.  The  answer  concluded  with  a 
general  chargH  that  complainant  had  de- 
rived great  benefit  and  emolument  from 
the  UHC  of  said  premises,  etc., — a  statement 
too  indefinite  for  a  gi'uund  of  judgment, 
and  on  which  no  Judgment  was  asked. 
The  cross-bill  attempted  to  raise  the  ques- 
tion. It  is  proper,  and  probably  neces- 
sary, that  we  now  give  our  views  upon 
that  question  for  the  guidauceof  the  court 
below,  as  it  is  likely  to  be  considered  la 
the  future  progress  of  the  case,  and  Is  in- 
cluded in  thedecree.  This  seems  to  be  sim- 
ply and  clearly  a  case  where  the  property 
of  coiuplainant  has  been  incorporated 
with  that  of  defendant  with  the  consent 
and  permission  of  defendant  and  her  pred- 
ecessor In  interest,  and  that  the  property 
on  both  sides  was  real  estate,  and  that  of 
complainantsuch  as  usually  becomes  part 
of  the  inheritance ;  that  this  was  done  un- 
der a  parol  license.now  executed  at  largeex- 
pensebycomplulnant,  which  license  was  in 
the  nature  of  an  agreement  for  the  future 
saleand  conveyance  to  complainant  of  the 
land  of  defendant  upon  which  complain- 
ant's part  of  the  property,  consisting  of 
valuable  buildings,  was  placed  and  erect- 
ed: that  this  license,  although  In  the  nat- 
ure of  such  agreement,  and  now  executed 
on  the  part  of  complainant.  Is  incomplete 
In  some  of  the  material  terms  necessary 
to  constitute  a  contract,  and  cannot  be 
specifically  enforced  as  such;  that  it  was 
not  couteiiipiated,  either  by  licensee  or 
licensors,  that  any  rent,  either  ground- 
rent  or  other  rent,  should  ever  be  charged 
against  the  licensee,  but  rather  that  he 
was  consideitid  the  equitable  owner  of  the 
land  upon  which  he  erected  his  buildings, 
and  entitled  to  the  legal  title  as  soon  as 
practicable,  at  a  small  charge,  probably 
Intended  merely  to  cover   incidental  ex- 


penses. Under  these  circumstances,  while 
we  cannot  give  complainant  thelegal  title 
to  the  land,  we  do  not  think  it  equitable 
that  he  should  pay  rent  for  it. 

The  case  of  King's  Heirs  v.  Thompson, 
9  Pot.  204,  decided  by  the  supreme  court 
of  the  United  States  in  183.5,  seems  to  have 
stood  unchallenged  as  authority  up  to  the 
present  time.  It  was  not  exactly  similar 
in  all  its  facts  to  the  case  at  bar,  but  seems 
precisely  analogous  In  most  of  the  legal 
and  equitable  principles  Involved.  The 
case  will  be  found  to  be  in  harmony  with 
a  number  of  tho.qe  already  cited,  and  it  is 
believed  In  conflict  with  very  few  any- 
where. It  was  a  bill  In  chancery,  praying 
for  a  decree  for  the  legal  title  of  the  realty 
Involved,  or,  If  that  could  not  be  decreed, 
that  tlie  property  might  stand  charged 
with  the  amount  of  repairs  and  Improve- 
ments expended  on  it.  The  complain- 
ants,  Joslah  Thompson  and  Elizabeth, 
bis  wife,  weremarried  in  1S12.  A  few  days 
after  the  marriage,  George  King,  Eliza- 
beth Thompson's  father,  being  then  in 
good  circumstances,  proposed  to  Joslah 
Thompson  to  give  him  a  bouse  and  lot, 
then  much  out  of  repair.  If  he  would  repair 
It  so  as  to  make  It  a  comfortable  residence, 
stating  at  the  same  time  that  be  intended 
the  property  for  his  daughter,  complain- 
ant's wife.  Complainant  accepted  the 
property,  and  expended  upon  It  over  f4,- 
000.  On  April  17,  1816,  King  wrote  to 
complainant  that  in  order  to  remove  any 
suspense  in  regard  to  the  property  ou 
which  complainant  then  lived  beheld  him- 
self bound  to  give  a  deed  to  a  trustee,  who 
shall  hold  It  in  trust  for  the  complainant 
and  wife  during  their  lives,  etc.  Com- 
plainant answered  April  26th,  declining 
the  proposition,  and  suggested  (1)  that 
the  property  be  valued  at  the  time  he  re- 
ceived it,  and  be  would  pay  the  amount 
over  to  King,  etc;  (2)  that  the  improve- 
ments be  estimated,  and  King,  on  payiug 
the  amount,  should  receive  a  relinquish- 
ment of  all  his  right;  (3)  that  a  deed  of 
the  property  should  be  executed  to  com- 
plainant's wife,  .\pril  29th  King  replied: 
"I  make  no  hesitation  lu  complying  with 
your  first  proposal,  for  It  Is  just  what  f 
first  proposed  to  you;  and  I  will  do  it  an- 
other way,  giving  you  your  choice,  via.: 
I  will  deed  the  dwelling-house  and  all 
above  It  to  you,  and  about  twenty  feet 
below  it;  and  then  all  below  I  will  deed 
to  Betsy,  [complainant's  wife,]  provided 
that  she  will  never  deed  it  or  dispose  of  It 
except  by  will,  which  she  shall  always  be 
at  liberty  to  make  when  and  how  she 
pleases."  Afterwards  there  was  some 
correspondence  in  regard  to  rents  of  the 
premises  after  Thompson  left  them.  King 
acting  as  his  agent  in  renting  and  in  col- 
lecting and  forwarding  rents  to  complain- 
ant. There  was  no  conveyance  made,  and 
In  1820  King  died  Insolvent.  The  litiga- 
tion is  between  his  heirs  and  creditors  on 
one  side  and  Thompson  on  the  other.  The 
court  holds  that  It  is  impossible  to  decree 
a  title  as  prayed  for  In  the  bill,  because 
the  "evidence  fails  to  establish  the  speclfle 
terms  of  the  contract;  but  holds,  further, 
that  whatever  uncertainty  may  exist  u 
to  the  terms  of  the  contract,  there  can  b» 
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noqaestlon  that  the  complainant  acted 
under  It  In  taking  poBseHSion  of  tbe  prop- 
erty and  expendlug  a  large  sum  ot  money 
In  Us  improvement."  And  tbe  opinion 
proceeds:  "As  the  circnit  conrt  decreed  a 
conveyance  of  this  property  to  the  com- 
plainant, that  the  decree  must  be  reversed 
and  the  cause  remanded  to  that  court, 
with  Instructions  to  cause  the  property 
to  be  sold,  after  due  notice,  on  such  terms 
as  tbey  shall  deem  most  advantageous  to 
the  estate  ol  George  King,  and  the  pro- 
ceeds ol  the  sale  first  to  be  applied  to  the 
payment  of  the  money  expended  by  tbe 
complainant  In  making  Improvements  on 
the  property,  and  the  balance,  If  any.  to 
be  paid  over  to  the  benefit  of  the  cred- 
itors of  the  estate  of  George  King."  No 
charge  was  made  against  complainant  for 
rents  received  or  for  the  use  of  the  proper- 
ty while  he  occupied  it,  nor  allowance 
made  for  interest  on  moaey  expended. 
The  litigation  being  between  the  creditors 
ot  King,  as  well  as  tbe  heirs,  on  one  side, 
and  the  party  who  bad  made  the  expendi- 
tures on  the  property  on  the  other,  makes 
o  stroneer  casefor  the  recoupment  of  rents 
collected,  and  for  a  rent  charge  for  the  use 
of  the  property  while  Thompson  occupied 
tt,  than  if,  as  in  the  case  at  bar,  the  litiga- 
tion were  between  the  original  parties  or 
their  successors.  The  true  doctrine  of  such 
vases  Is  that  the  party  making  the  im- 
provement cannot  be  made  liable  to  a  rent 
charge  by  any  notice  to  quit.  He  Is  in 
possession  of  his  own  property,  incorpo- 
rated, it  is  true,  with  tUe  property  ol  an- 
other, but  without  fault  on  his  part;  and 
bis  interests  cannot  be  terminated  In  that 
way,  either  by  commencement  of  suit 
or  anything  else  that  the  licensor  alone 
can  do.  This  would  be  to  make  the  ex- 
ecuted license  revocable  at  tbe  will  of  tbe 
licensor,  contrary  to  the  prevailing  doc- 
trine in  equity  The  duty  of  the  licensee 
to  snrren<ler  possession,  or  to  pay  rent, 
which  is  equivalent,  begins  when  he  Is  paid 
for  his  interest,  and  not  before;  and  this 
result  can  be  reached  onlj*  by  a  mutual 
agreement  of  the  parties  or  by  a  decree 
of  court,  and  the  sole  justiflcatiou  for  a 
court  of  equity  in  makingsuch  a  decreeex- 
ists  in  the  necessity  of  the  case.  In  no 
other  way  can  a  separation  of  the  inter- 
ests of  the  parties  be  effected  without 
serious  Injury  to  at  least  oneoftbeparties. 
To  remove  Improvements  consisting  of 
permanent  and  valuable  buildings  is,  In 
great  measure,  to  destroy  their  value.  In 
the  caveat  bar  such  removal  was  forbid- 
den by  the  defendant  The  case  of  King's 
Heirs  v.  Thompson,  like  the  case  at  bar, 
lies  near  the  line  which  separates  a  license 
tooccui)y  from  a  contractof  sale.  Thecase 
of  Parkhurst  v.  Van  CJortlandt,  supra,  lies 
near  the  line  upon  the  other — thecon  tract- 
side.  Theconveyancepromisedlnthelatter 
case  was  in  the  alternative,— a  deed  of  title 
or  a  permanent  lease,  at  the  option  of  tbe 
licensees.  The  consideration  wasnotfixed, 
but  the  contract  or  license  provided  the 
means  of  fixing  It.  Tt  was  to  be  the  price 
of  wild  lands  at  the  time  «il  the  convey- 
ance. If  a  lease  was  chosen,  the  rent  was 
to  be  the  usual  rental  of  similar  lands  lu 
the  vicinity.  It  may  well  he  doubted  if  uU 
chancellors  would  decree  specific  execution 


of  a  contract  In  these  terms.  Tiie  court 
was  unanimous  that  tbe  complainants 
were  entitled  to  equitable  relief,  but  di- 
vided on  the  question  whether  the  relief 
should  becompensatlon  for  Improvements 
made  or  specittc  performance  of  the  con- 
tract. A  majority  were  lo  favor  of  specldc 
performance. 

The  decree  of  the  court  below  is  Incon- 
slstent  In  Its  findings  and  conclusions.  It 
declares  that  complainant  since  June  SS, 
1S84,  has  been  and  Is  now  without  right 
tortiously  and  unlawfully  In  possession 
of  the  property  in  controversy;  but  it 
gives  .iudfrment  for  rents  only  from  Septran- 
ber  5,  1885.  This  is  the  date  of  a  notice  to 
quit,  which  was  served  on  him  ou  Sep- 
tember 7,  1885.  If  his  possession  was 
tortious,  no  such  notice  was  necessary  to 
fix  his  liability  for  rents.  If  such  notice 
were  necessary,  rent  should  be  computed 
from  date  of  service.  There  is  error  In  the 
decree  in  the  following  particulars:  (1)  In 
embodying  In  the  decree  an  order  in  the 
nature  of  an  Interlocutory  order  allowing 
a  cross-bill  tendering  new  issues  to  be  filed 
after  the  cause  had  been  tried,  and  the 
substance  of  the  decree  determined.  (2) 
In  decreeing  relief  to  defendant  upon  the 
new  matter  set  up  lu  her  cross-bill.  In  the 
same  decree  in  which  was  contained  tbe 
order  allowing  the  cross-bill  to  be  filed; 
thus  giving  complainant  no  opportunity 
to  answer  such  cross-bill,  or  even  to  say 
whether  he  wished  to  answer  it  or  not. 
(•S)  In  attempting  to  adjudicate  matters 
not  in  l.=8ue  In  the  cause;  that  Is  to  say. 
In  awarding  to  defendant  the  possession 
of  the  property  in  controversy,  and  pro- 
cess to  put  her  In  possession,  and  }ndg- 
men  t  in  her  favor  for  rents.  (4)  In  deny- 
ing to  complainant  compensation  for  Im- 
provements put  by  him  upon  tbe  land  in 
controversy.  (5)  In  charging  complain- 
ant rent  for  tbe  property  In  controversy, 
which  Is  error  even  If  rent  were  In  iesue. 
(6)  In  dismissing  complainant's  original 
and  amended  bills.  (7)  In  refusing  to  en- 
join defendant's  two  actions  of  ejectment. 
For  these  errors  the  decree  of  the  district 
court  Is  reversed,  and  the  cause  remanded 
for  further  proceedings  In  accordance 
with  this  opinion. 

This  cause  should  be  retried  upon  the 
theory  that  both  complainant  and  defend- 
ant have  a  valid  Interest  In  the  realty  In 
controversy,  and  that  complainant's  pos- 
session of  that  portion  of  the  ground  oc- 
cupied by  his  improvements  is  and  baa 
been  rightful,  and  that  he  is  liable  for  no 
rent  for  the  same:  but  that  the  ground  it- 
self belongs  to  defendant.  The  value  of 
the  property.  Including  the  ground  so  oc- 
cupied by  complainant's  improvements, 
and  the  Improvements,  should  be  ascer- 
tained, and  the  value  of  the  ground  and 
the  Improvements  separately,  and  a  decree 
should  be  made  allowing  complainant  the 
present  value  of  his  improvements,  and 
making  it  a  Hen  upon  the  property. 
Then,  unless  defendant  elect  to  discharge 
the  Hen  by  paying  the  amount  Into  conrt 
for  the  use  of  complainant,  the  property 
should  be  sold  as  on  execution,  und  the 
proceeds  divided  between  complainant 
and  defendant  In  the  proportion  of  the 
value  of   their  respective  interests.    De- 
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fendant  baving  tendered  to  complainant, 
before  the  comineaceineut  ot  the  litigation 
of  the  intere8tB  in  controTerny,  uli  that  he 
was  equitably  entitled  to,  and  he  having 
refused  the  tender,  and  hlH  condnct  In 
other  respects  having  been  arbitrary  and 
reckless  of  the  rights  of  others,  he  should 
pay  all  costs  of  this  suit  and  of  the  two  ac- 
tions of  ejectment  mentioned  In  the  plead- 
ings herein;  and  the  amount  xhould  be 
made  a  lion  on  his  interest  In  tlie  realty 
involved,  and  on  the  money  paid  into 
court  to  Ills  use  in  lieu  thereof,  if  such  pay- 
ment sliould  be  made;  and  an  order  of  in- 
junction should  Issue,  enjoining  defend- 
ant's prosecution  of  her  said  two  actions  of 
ejectment  until  complainant  receives  com- 
pensation for  his  improvements,  or  until 
the  money  be  paid  into  court. 

Mebrell,  J.,  concurs. 

Groesbeck,  C.  J.,  ((Ussentlnff.)  While 
I  concur  with  the  majority  of  the  court  as 
to  the  equities  of  the  case  at  bar,  I  dissent 
from  that  part  of  the  opinion  and  judg- 
ment which  settles  the  relief  to  be  given  to 
the  complainant.  The  elaborate  and 
learned  opinion  of  my  Brother  Cona way 
establishes  to  my  mind  that  the  doctrines 
of  license  and  equitable  estoppel  must  be 
applied  to  the  determination  of  this  case, 
find  that  the  complainautis  entitled  to  re- 
lief under  these  well-lvnown  equitable  doc- 
trines. The  rule  is  clear  that,  if  the  owner 
Of  nn  estate  stands  by  and  suffers  another, 
who  supposes  himself  to  be  entitled  to 
certain  lands,  to  go  thereon  and  make  Im- 
provements and  expend  money  there,— 
particularly  if  this  is  done  by  the  invita- 
tion of  the  owner,  under  promise  of  title, — 
a  court  ot  equity  will  compel  such  owner, 
when  be  afterwards  seeks  to  assert  his 
title,  to  indemnify  the  one  who  made  the 
expenditure,  by  making  pecuniary  coni- 
pensntion;  and  In  such  case,  if  the  owner 
resorts  to  a  court  of  law  and  brings  an 
action  of  ejectment,  a  court  of  equity,  at 
the  suit  of  the  party  making  the  expend- 
iture, will  work  out  the  equitable  princi- 
ple b;  restraining  the  ejectment  suit  until 
compensation  is  made.  1  Pom.  Eq.  Jur. 
§  390,  and  the  cases  there  cited.  By  a 
general  and  public  invitation  on  the  part 
of  Col.  Hart,  extended  to  those  of  his 
class,  the  complainant  occupied  the  par- 
cels of  land,  and  erected  and  maintained 
valuable  improvements  thereon.  By  these 
acts  and  those  ot  others,  contemporary 
with  liim,  a  town  was  started,  and  the 
desert-land  clolm  of  Col.  Hart  became 
largelyenhancedin  value.  This  occupancy 
and  improvement  of  the  complainant  was 
acquiesced  in  by  Col.  Hart,  his  agent,  and 
his  successors  in  title,  until  September", 
ISS3,  when  formal  demand  was  made  by 
Mrs.  Hart  upon  complainant  for  the  pos- 
scHsicm  of  the  premises.  Prior  to  that 
time  she  had  ten<lered  to  the  complainant 
a  deed  to  all  the  parcels  of  land,  in  amount 
87  feet,  upon  which  he  had  made  lasting 
and  permanent  Improvements,  and  this 
offer  was  ot  the  same  tenor  as  that  made 
and  accepted  by  others  In  the  same  situa- 
tion as  complainant.  The  price  fixed  was 
only  542.  and  the  rate  fixed  for  each  lot 
and  portion  of  a  lot  actually  improved  by 


complainant  was  the  same  as  that  given 
to  the  other  settlers  and  occupants  under 
Col.  Hart's  invitation.  It  was  all  that 
complainant  had  a  right  to  expect,  even 
under  his  construction  of  the  general  un- 
derstanding of  the  early  inhabitants  and 
occupants  of  the  town  of  Buffalo;  yet  this 
offer  was  refused,  and  the  complainant  de- 
U'anded  more  land.  If  specific  perform- 
ance had  been  decreed  to  him,  it  is  clear 
from  the  testimony  that  complainant 
would  have  only  obtained  the  lots  and 
parcels  of  lots  covered  by  the  deeds.  Mrs. 
Hart  has  therefore  acted  in  good  faith, 
and  the  evidence  discloses  that  she  honest- 
ly endeavored  to  respect  every  obligation 
and  to  redeem  every  promise  made  by  her 
deceased  husband,  although  she  claimed 
that  such  obligation  on  her  part  was  a 
moral,  rather  than  a  legal,  obligation. 
The  complainant  does  not  objectas  to  the 
price  fixed  In  the  deed  for  the  land  thereby 
granted.  He  Is  in  the  position  of  having 
forced  the  defendant  into  this  protracted 
and  expensive  litigation.  Nay,  more,  he 
has  boldly  attacked  the  title  of  his  licensor, 
and  that  of  the  successors  to  the  title,  by 
attempting,  with  others,  to  have  the  pat- 
ent withlield  or  canceled ;  thus  compelling 
the  outlay  of  a  considerable  sum,  expend- 
ed to  meet  his  charges.  By  assailing  the 
title  he  has  evidently  sought  to  coerce  a 
settlement  from  the  widow  and  adminis- 
tratrix in  his  own  way  and  upon  bis  own 
terms.  While  this  conduct  of  the  com- 
plainant may  not  operate  to  defeat  bis 
right  to  relief,  it  does  not  address  Itself 
favorably  to  a  court  of  conscience.  I  con- 
cur with  the  majority  of  the  court  that  be 
should  be  mulcted  with  the  crsts.  Fol- 
lowing the  reasoning  as  set  forth  so  ably  in 
the  majority  opinion,  complainant  never 
had  any  title  to  the  parcels  of  land  claimed 
by  him,  and  occupied  and  improved  by 
him,  and  it  cannot  be  granted  to  him. 
His  right,  then,  is  solely  to  be  reimbursed 
for  his  outlay,  to  be  paid  for  his  improve- 
ments. His  right  to  the  use  and  posses- 
sion of  the  premises  ceased  when  demand 
was  made  upon  him  for  their  surrender, 
and  be  should  not  have  a  farthing  for  the 
use  and  occupation  of  them  siuce  tiiat 
date.  The  value  of  the  improvements 
should  be  ascertained  as  at  the  date  of 
this  demand,  ana  interest  should  be  com- 
puted thereon  to  the  time  of  making  the 
computation  under  the  order  of  the  dis- 
trict court.  From  this  amount  should  be 
deducted  the  rents.  Issues,  and  profits  of 
the  premises  since  the  date  ot  demand, 
with  Interest  thereon  from  the  time  the 
same  were  severally  paid.  The  reHidue 
should  be  decreed  to  be  a  lien  upon  the 
premises,  after  a  reasonable  time  is  given 
to  the  defendant  to  pay  the  same;  and 
the  premises  should  be  sold  to  satisfy  this 
lien  under  the  direction  ot  the  district 
court.  At  the  time  of  the  taking  of  the 
testimony  the  rents  had  amounted  to 
more  than  the  value  of  the  Improvements, 
and  since  that  timenearly  four  years  have 
elapsed.  I  do  not  think  that  this  consider- 
able sum  should  go  to  the  complainant, 
and  that  he  should  be  paid  the  present 
value  of  the  premises.  The  computation 
I  have  suggested  seems  to  me  to  be  more 
equitable  and  just  than  the  one  adopted  in 


Digitized  by  LjOOQ IC 


Mont.) 


GRANITE  MOUNTAIN  MIN.  CO.  9.  DURFEE. 


919 


the  miijorlty  opinion,  and  for  tbese reasons 
I  dissent  from  thejndgmcntaod  the  opinion 
rendered  in  this  case. 


(t  Wyo.  663) 

ScHooii-DiBT.  No.  2  or  Johnson  Oountt 
V.  Hart.  I 

{Supreme  Court  of  Wyominf/.    Oct.  26, 1891.) 


IdOBMM- 


■  ABAMDONMBNT  —  RlSHT  TO  EttBITASlM 

Relibf. 


Wbere  a  school-distriot,  after  going  onto 
land  and  erecting  a  school-house,  under  a  license 
and  promise  of  the  person  in  possession  that,  if 
it  should  ^reut  a  building  and  use  it  for  school 
purposes,  he  would,  on  obtaining  a  patent,  deed 
to  the  district  the  lot  on  which  the  building  was 
erected,  entirely  abandons  the  use  of  the  prem- 
ises for  school  purposes,  it  is  entitled  to  no  equi- 
table relief  on  the  revocation  of  the  license,  the 
fact  that  the  title  was  in  dispute  and  litigution 
lieing  no  excuse  for  such  disuse  so  long  as  it  was 
in  possession  and  control,  and  in  no  wise  pre- 
vented from  using  itie  premises. 


Appeal  from  district  coart,  Jobnson 
county ;  M.  C.  Sadflb7,  Judge. 

8uit  by  echool-distrlct  No.  2,  inthecoun- 
ty  ot  Jobnaon,  against  Juliet  W.  Hart, 
to  enforce  the  conveyance  ol  real  estate, 
and  to  enjoin  an  action  of  ejectment 
therefor.  Decree  (or  defendant,  and  com- 
plainant appeals.    AfiSrmed. 

Cb&rles  N.  Potter  and  J.  J.  Orr,  for  ap- 
pellant. Willi»m  Ware  Peck  and  Carroll 
H.  Parmtdee,  for  appellee. 

CoNAWAT,  J.  The  litigation  In  this 
caase  arises  In  regard  to  certain  land  in 
the  town  of  Buffalo,  Johnson  county, 
Wyo.,  claimed  and  held  by  tbe  complain- 
ant, school-district  No.  2,  under  an  al- 
leged donation  \>s  Yerling  K.  Hurt,  since 
decea8<>d.  The  cause  In  similar  in  many  of 
ita  facts  to  the  case  of  Metcalf  v.  Hart,  27 
Pac.  Bep.  900,  (decided  at  the  present 
term.)  Bat,  in  our  view,  tbe  controlling 
considerations  are  entirely  different.  It  is 
apparent  from  tbe  testimony  that  the  al- 
leged donation  was  a  dedication  to  the 
public  use  for  school  purposes.  The 
ground  is  uniformly  spoken  ot  by  the 
witnesses  as  a  place  for  a  school-house 
and  school.  It  is  also  shown  t>y  testimo- 
ny introduced  by  complainant  that  the 
premises  hare  not  been  used  for  school 
purposes  since  April,  lS(j6.  Such  being  the 
ease,  the  property  reverts  to  the  grantor 
or  his  legal  repreHentntlves.  The  entire 
disuse  of  the  premises  for  school  purposes 
Is  not  excused  by  the  mere  fact  that  the 
title  was  unsettled,  or  even  in  litigation. 
Complainant  was  at  all  times  during 
such  litigation,  and  still  is,  in  possession 
and  control  ot  the  premises,  and  has  not 
been  prevented  from  using  them  by  any 
legal  process  or  nny  other  means  whatev- 
er. Complainant  also  claiitiB  under  un  al- 
leged written  contract  of  defendant  with 
tbe  people  of  Buffalo,  of  date  September 
20,1883.  For  reasons  stated  in  our  opin- 
ion In  the  case  of  Metcalf  v.  Hart,  supra, 
this  contention  cannot  be  sustained.  The 
decree  of  the  district  court  is  in  favor  of 
defendant,  dissolviag  temporary  injunc- 
tion, dismissing  complaluant's  bill  of  com- 
plaint, and  giving  Judgment  against  com- 

*  *ieliearing  pending. 


plalnant  tor   coats.     Sold   decree  la  at< 

firmed. 

6eoesbsck,C.  J.,  and  Mebbkll,  J.,  con- 
car. 

(11  Mont.  «2) 

Granite  Mountain  Min.  Co.  t.  Curfbb. 
Judge. 

(£>upreme  Court  of  MonUxna.    Oct.  21, 1891.) 
Chanob  or  Vbnitb — DisqGAi.moATioN  of  J0d«b, 

1.  Under  Code  Civil  Froo.  tfont.  |  62,  whioil 
provides  that  "the  court  may,  on  good  causa 
shown,  change  the  place  of  trial  in  the  following 
oases:  •  •  •  Jfourtft,  when  from  any  cause 
the  Judge  is  disqualified  from  acting  in  tbe  ac- 
tion: provided,  that  the  court  shall  not  change 
the  place  of  trial  for  disqualification  of  the  dis- 
trict Judge  In  any  case  where  the  Jud^  of  another 
district  will  appear  and  try  the  action, " — a  dis- 
trict Judge,  disqualified  to  hear  a  case,  will  not 
be  ordered  by  mandate  to  grant  a  motion  for 
chau^  of  venue  where  he  announces  that,  on  • 
certain  day  and  hour,  a  Judge  of  another  district 
would  be  in  attendance  to  hear  the  motion  uid 
set  the  case  for  trial. 

2.  Const.  Mont,  art  8,  |  12,  provides  tbfet, 
where  a  district  Judge  is  disqualified  to  bear  s 
oase,  a  Judge  of  another  district  may  sit  in  his 
place.  Held  that,  in  the  absence  of  other  oonsU- 
tutional  or  statutory  provisions,  the  Judge  who  is 
disqualified  to  hear  the  case  is  the  proper  officer 
to  procure  the  attendance  of  another  Judge. 

Application  by  tbe  Granite  Mountain 
Mining  Company  tor  mandate  to  the  dis- 
trict Judge  of  the  third  judicial  district  of 
Montana  to  grant  a  motion  for  change  of 
venue.   Denied 

Statemk.nt  ht  the  Court.  The  peti- 
tion is  for  a  writ  of  mandate  requiring 
the  judge  of  the  third  judicial  district 
to  grant  a  change  of  venue  in  an  ac- 
tion in  wbicb  the  petitioner  is  defend- 
ant and  James  E.  Durtee  la  plaintiff.  The 
said  James  E.  Durfee  obtained  against 
said  Granite  Mouutain  Mining  Company 
a  judgment  by  default.  Defendant  filed  a 
motion  asking  to  have  ttaedefault  opened. 
That  motion  was  pending  when  the  mat- 
ter now  in  controversy  arose,  and  is  still 
pending.  Before  said  motion  was  brought 
to  a  hearing,  the  defendant  suggested  to 
the  court  that  the  plaintiff  was  a  brother 
of  the  judge,  Hon.  Davu)  M.  Durfek. 
This  relationship  between  the  party  and 
the  Judgeis  a  dlRquallflcation.  The  stat- 
ute says:  "A  Judge  shall  not  act  as  such 
when  he  Is  related  to  either  party  by  con- 
sanguinity or  afiinlty  within  tbe  third  de- 
gree." Code  Civil  Proc.  S  647.  The  de- 
fendant axked  the  court  to  have  tbe  venue 
of  the  cause  elinnged.for  this  reason.  The 
judge  Ktatod  that  he  was  a  brother  of  the 
plaintiff,  but  that  he  would  make  no  or- 
der In  the  case,  as  be  had  no  doubt  that 
he  could  procure  another  Judge  to  try  the 
case,  and  that  at  the  hearing  and  trial  he 
would  call  another  judge  from  another 
district,  who  would  appear  and  try  the  ac- 
tion, and  all  proceedings  in  thecause.  The 
"hearing"  and  "all  proceedings  in  the 
cause, "  us  referred  to  by  the  Judge,  are 
reasonably  taken  to  refer  to  the  motion 
to  open  the  default  then  and  still  pending. 
Later,  October  3,1891,  appears  this  order: 
"This  cause  coming  on  regularly  to  be 
beard,  the  court  announced  that  on  Sat- 
urday, October  24,  1891,  at  the  hour  of  10 
o'clock  on  that  day,  be  would  have  in  at* 
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tendance  a  Judge  from  another  district  to 
pcjBS  upon  the  pending  motion,  and  set 
tliis  cause  tortriai."  The  court  refused  to 
pass  upon  tlie  motion  for  a  ciiange  of  ven- 
ae, and  announced  that  he  would  have 
a  judge  from  anotherdlatrict,  relying  upon 
the  statute,  Code  Civil  Proc.  §  62,  which 
provides:  "The  court  may, on  good  cause 
Rhown,  change  the  place  ot  trial  in 
the  following  cases:  •  •  •  Fourth, 
when,  from  any  cause,  the  judge  is  dis- 
qualified from  acting  In  the  action :  pro- 
vided, that  the  court  shall  not  change  the 
place  of  trial  fur  diaqiialiflcatlon  of  the 
district  judge.  In  any  case  where  the  judge 
of  another  district  will  appear  and  try 
the  action."  The  petitioner  now  seeks 
to  compel  the  district  court  to  chaugu 
the  venue.  The  respondent's  defense  la 
based  upon  the  statute  last  cited. 

Ji'orMn  &  J  orh/s,  for  petitioner.  Coh  A 
WbttebiU,  for  respondent. 

De  Witt,  J.  It  has  been  suggested 
that  the  district  court  made  an  order  re- 
fusing to  grant  the  motion  for  a  change 
of  the  place  of  trial,  and  that  this  order  u 
appealable,  (Code  Civil  Proc  §  444  )  and 
that  therefore  a  writ  of  mandate  will 
not  He.  But  we  are  of  opinion  that  a 
fair  deduction  from  tl>e  record  is  that  the 
court  simply  refused  to  act  on  the  mo- 
tion, and  this  is  aino  the  view  of  counsel 
forthe  petitioner.  They  complain  of  what 
they  call  "non -action"  by  the  court,  and 
seek,  by  this  writ,  to  bring  tlie  court  into 
action.  The  disqualification  of  the  judge 
"to  act  as  such  "In  the  action  la,  under  the 
statute,  unquestioned.  In  refusing  to  act, 
even  upon  the  motion,  the  judge  below 
obeyed  the  mandate  of  the  statute  liter- 
ally and  fully,  (Code  Civil  Proc.  §  547,}  al- 
though it  has  been  sngRested  that  the 
granting  of  a  change  of  venue  Is  a  formal 
act.  which  even  a  disqualified  judge  may 
perform.  Cock  v.  State,  8  Tex.  App.  «66, 
cited  In  Llttrell  v.  Wilcox,  10  Mont.  — , 
27  Pac.  Rep.  894. 

We  are  then  brought  to  the  contention 
of  the  parties.  Petitioner  claims  that 
the  granting  ot  a  change  of  venue  in  this 
case  was  not  a  judicial  act,  but  purely 
ministerial,  in  which  the  court  had  nu 
discretion,  but  that  the  motion  should 
have  been  granted  at  once  and  of  course. 
Uu  the  other  hand,  the  respondent  con- 
tends that  the  venue  should  not  be 
changed  If  the  judge  of  another  district 
will  appear  and  try  the  action.  This  is 
unquestionably  correct,  and  the  plain  di- 
rection of  the  statute,  and  so  far  there 
is  no  disagreement  between  the  parties. 
But  the  controversy  arises  as  to  the  pro- 
curing of  the  other  judge.  Petitioner 
claims  that  the  disiiuulifled  judge  cannot 
call  in  the  other  judge, — that  is  to  say, 
he  cannot  select  him ;  that,  if  be  is  dis- 
gualitied  to  act,  he  is  disqualified  to  select 
his  substitute.  Petitioner  admits  that 
there  would  be  no  trouble  it  the  other 
judge  were  In  Judge  Durfkb's  court  by 
means  other  than  the  invitation  of  the 
resident  judge.  Petitioner's  position  re- 
duces Itself  to  about  this:  It  is  right  for 
him  Co  try  bis  case  before  a  judge  who 
bappens  to  get  into  Judge  Dukteg's 
court,  bat  not  before    one  who  arrives 


there  by  the  only  means  by  which  anoth- 
er judge  could  ever  so  arrive.  There  is  no 
provision  ot  the  constitution  or  the  stat- 
ute, as  In  some  states,  by  which  the  gov- 
ernor, or  any  other  officer,  could  assign  a 
judge  to  go  to  Judge  Durfee's  court,  for 
any  purpose.  In  a  case  of  this  nature.  Such 
other  judge  will  never  roluntarily  go  to 
Judge  OuRFr:E'a  court,  and  request  the 
judge  upon  the  bench  to  vacate  bis  seat 
for  him.  Nor  is  petitioner's  case  helped  if 
he  says  that  he  will  wait,  and  the  plain 
tiff  must  wait,  tor  a  trial,  until  another 
judge  happens  to  be  in  the  court  upon 
business  other  than  that  In  controversy; 
forthe  other  Judge  will, even  theu.be  there 
upon  the  invitation  and  selection  of  the 
resident  judge,  and  the  situation  Is  In  no 
manner  altered.  When  the  statute  says 
thatthe  place  oftrial  shall  not  be  changed 
for  dlsqunlificatlon  of  the  judge,  when 
another  judge  will  appear,  etc., It  must  be 
construed  to  mean  something.  It  meaning 
can  be  extracted  from  language;  and.  In 
our  opinion,  it  does  mean  that  such  judge 
shall  appear  by  the  only  method  by  which 
it  Id  poHsible  for  him  to  appear,  vis.,  by 
thelnviration  of  theresldent  judge.  When 
it  Is  argued  that  to  allow  tblH  is  to  allow 
a  disqualified  judge  to  "act  as  such  in  the 
action,"  the  reply  is  that,  under  our  law, 
the  whole  subject  has  been  made  statuto- 
ry.  and  the  same  power  that  disqualifies 
n  Judge  can  make  an  exception  to  such 
diRqualiflcation,  and  such  exception  Is 
found  in  the  constitution  of  the  courts, 
which  makes  Judge  Durfee  the  judge  of 
the  third  district,  which  clothes  him  with 
authority  in  his  own  court,  and  the  con- 
stitution, (article  8,  §  12.)  which  provides 
that  another  Judge  may  sit  in  bis  place, 
and  the  absence  of  provision,  constitu- 
tional or  statutory,  for  any  other  method 
by  which  uuch  other  Judge  can  occupy 
Judge  Durfee's  seat,  except  upon  the  call 
ot  the  judge  presiding  upon  that  bench. 
The  application  for  the  writ  must  be  de- 
nied, and  it  Is  so  ordered. 

Blakk,  C.  J.,  and  Harwood,  J.,  concur. 


J?x  parte  Harlan. 

(Supreme  Court  of  Oklahotna.    Oct  SI,  1891.. 

Habeas  Coitrus— When  Libs. 

Where  the  trial  court  acquired  lorlsdiction 
of  the  subject-matter  of  an  indictment  and  the 
person  of  the  accused,  tlie  judgment  of  the  court 
on  the  question  whether  cba  indictment  suffl- 
cienUy  charged  thn  crime  ot  perjury  can  only  bo 
reviewed  on  uppeal  or  writ  of  error,  and  habCfU 
corpus  will  not  lio. 

Petition  for  habeas  corpus  by  Jamea  J. 
Harlan.    Denied. 

Ledm  Guthrh,  for  petitioner.  Horacf 
Speed,  for  the  (Tnited  States. 

Qrbbn,  C.  J.  The  petitioner  tor  a  writ 
of  babeas  corpus  in  this  case  was  convict- 
ed of  the  crime  of  perjury  on  tlie  23d  day 
of  April,  1891,  in  the  district  court  of  Okla- 
homa county,  sitting  as  and  exercising 
the  jurisdiction  ut  a  district  court  of  the 
United  States,  and  was  sentenced  to  cun* 
linemen t  at  bard  labor  in  the  penitentiary 
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at  ColnmboB,  Ohio,  for  a  term  ot  two 
years,  and  that  lie  pay  a  fine  of  onedollar. 
The  indictment  against  the  petitioner,  and 
on  -which  he  was  convicted,  is  set  out  in 
the  petltlou,  and  showH  that  the  periury 
of  which  he  was  convicted  was  aBsigued 
on  an  affidavit,  uubticrlbed  and  sworn  to 
by  the  petitioner  before  a  notary  public  of 
Oklahoma  county,  and  was  in  corrobora- 
tion ot  a  contest  affidavit  of  one  Rhoda 
Summers,  which  was  used  In  a  land  con- 
test before  the  resister  and  receiver  of  the 
United  States  land-ottlce  at  Oklahoma 
City,  and  of  which  contest  the  rexister 
and  receiver  had  jurlsdictiou.  Jt  is  con- 
tended in  behalf  of  the  petitioner  that  the 
Indictment  does  not  state  facts  sufficient 
to  constitute  the  crime  of  perjury,  or  a 
public  offense,  under  the  laws  of  the  Unit- 
ed .States,  and  for  that  reason  the  court 
had  no  jurisdiction,  and  the  judgment  Is 
void,  and  the  imprisonment  illegal,  and 
tiiat  the  petitioner  should  be  discharged 
on  habeas  evrpvn.  In  support  of  this  con- 
tention it  is  claimed  that  there  is  no  law 
ot  the  United  States  providing  lor  a  cor- 
roborating affidavit  to  a  contest  affldaTit 
in  the  local  land-office,  and  that  a  cor- 
roborating affidavit  in  such  case  is  only 
made  necessary  in  the  initiation  of  a  con- 
test by  rules  and  instructions  ot  the  com- 
missioner of  the  general  land-office,  which 
bave  not  the  force  and  effect  of  law :  and, 
as  perjury  can  only  bo  committed,  in  pro- 
ceedings in  the  local  land-office,  where  au 
oath  is  required  by  a  law  of  the  United 
States,  the  false  swearing  on  petitioner's 
corroborating  affidavit  does  not  amount 
to  the  crime  of  perjury,  and  no  criminal 
olfense  is  charged  in  the  indictment,  and 
the  proceedings  in  the  trial  court  were 
coram  Don  Judice  and  void.  The  law  is 
well  settled  that  In  a  case  like  the  present, 
in  which  the  petitioner  is  in  execution  up- 
on a  conviction,  the  writ  of  habeas  corpus 
ought  not  to  be  awarded  if  the  trial  court 
had  jurisdiction  of  the  person  and  the 
crime  charged,  and  did  uo  act  beyond  the 
powers  conferred  upon  it.  And  the  pro- 
ceedings ot  the  trial  court  will  be  exam- 
ined, so  far  as  necessary,  to  determine  the 
question  of  jurisdiction;  and  if  it  appears 
that  the  court  transcended  its  powers  the 
writ  will  be  granted,  and  the  prisoner  dis- 
charged, even  after  judguient;  but,  if  the 
trial  court  had  jurisdiction  and  power  to 
convict  and  sentence,  the  writ  cannot 
Issue  to  correct  mere  errors.  Ex  parte 
Parks,  93  U.  S.  18;  Ex  parte  Yarbrough, 
110  U.  S.  651.  4  Sup.  Ct.  Rep.  152;  Ex  parte 
Lange.  18  Wall.  1C3;  Ex  parte  Watklns,  3 
Pet.  203.  The  district  court  of  Oklahoma 
county,  when  sitting  as  and  exercising  the 
powers  and  jurisdiction  of  a  district  court 
of  the  United  States,  has  jurisdiction  ot 
the  crime  of  perjury,  under  the  laws  of  the 
United  States,  committed  in  that  county. 
Organic  Act,  §9.  And,  as  the  petitioner 
was  Indicted  In  that  court,  and  arrested 
and  brought  before  the  court  to  answer 
the  indictment,  and  on  arraignment  en- 
tered a  plea  of  not  guilty,  the  court  had 
jurisdiction  of  the  person  of  the  petitioner, 
and  also  of  the  subject-matter  of  thelndlct- 
ment.  But  it  is  ursed  that  the  indictment 
states  no  criminal  offense;  that  the  facts, 
it  true,  which  are  averred  in  the  indict- 


ment, do  not  constitute  the  crime  of  per- 
jury under  any  law  of  the  United  .States. 
As  the  trial  court  had  jurisdiction  of  the 
subject-matter  of  the  indictment  and  ot 
the  person  of  petitioner,  it  was  a  question 
of  law  for  the  court  to  determine  whether 
or  not  the  facts  averred  in  the  Indictment 
constituted  the  crime  of  perjury;  and,  if 
the  trial  court  erred  in  its  judgment  up- 
on that  question,  such  errors  can  only  be 
corrected  by  appeal  or  writ  of  error  in  this 
court,  and  not  by  writ  of  habeas  corpus. 
The  case  ot  Ex  parte  Watkins.  supra,  is 
singularly  in  point.  It  was  a  petition  for 
a  writ  ot  habeas  coipas  to  bring  the  oody 
ot  Watklns  before  the  supreme  court  for 
the  purpose  ot  inquiring  into  the  legality 
of  bis  confinement  in  jail.  The  petition 
stated  that  he  was  detained  in  prison  by 
virtue  ot  a  judgment  ot  the  circuit  court 
ot  the  United  States  for  the  county  ot 
Washington,  in  the  District  ot  Columbia, 
rendered  in  a  criminal  prosecution  carried 
on  against  him  in  that  court.  A  copy  ot 
the  indictment  and  judgment  was  an- 
nexed to  the  petition,  and  the  motion  was 
founded  on  the  allegation  that  the  indict- 
ment charged  nu  offense  tor  which  the  pe- 
titioner was  punishable  in  that  court,  or 
ot  which  that  court  could  take  cognizance; 
and,  consequently,  that  the  proceedings 
were  coram  Don  Judice,  and  totally  void. 
Chief  Justice  Marbhali..  in  delivering  the 
opinion  ot  the  court  denying  the  writ  ot 
habeuB  corpus,  and  in  speaking  ot  the 
powers  and  duties  of  the  trial  court,  said : 
"To  determine  whether  the  offense  charged 
in  the  indictment  be  legally  punishable 
or  not  is  among  the  most  unquestion- 
able of  its  powers  and  duties.  The  de- 
cision of  this  question  is  the  exercise  ot 
jurisdiction,  whether  the  judgment  be  tor 
or  against  the  prisoner.  The  judgment  is 
equally  binding  in  the  one  case  as  in  the 
other,  and  must  remain  in  full  force,  unless 
reversed  regularly  by  a  superior  court 
capable  of  reversing  it.  •  •  •  Had  any 
offense  against  the  laws  of  the  United 
States  been  in  fact  committed,  the  cir- 
cuit court  for  the  District  ot  Columbia 
could  take  cogniiance  of  it.  The  question 
whether  any  offense  was  or  was  not  com- 
mitted— that  is,  whether  the  indictment 
did  or  did  not  show  that  an  offense  had 
been  committed— was  a  qut:Btlon  which 
that  court  was  competent  to  decide.  It 
its  judgment  was  erroneous,— a  point 
which  this  court  does  not  determine, — still 
it  is  a  judgment,  and,  until  reversed,  can- 
not be  disregarded."  In  Ex  parte  Parks, 
supra,  the  petitioner  was  convicted  ot  the 
crime  of  forgery  in  the  district  court  ot 
the  United  States  for  the  western  district 
of  Virginia,  and  presented  his  petition  to 
the  supreme  court  for  a  writ  of  habeas 
corpus,  on  the  ground  that  the  tacts 
averred  in  the  Indictment  did  not  consti- 
tute the  crime  of  forgery  against  the  laws 
ol  the  United  States;  and  the  court,  in  de- 
nying the  writ,  said  :  "But  whether  it  was 
or  was  not  a  crime  within  the  statute 
was  a  question  which  the  district  court 
was  competent  to  decide.  It  was  before 
that  court,  and  within  Its  jurisdiction.  No 
other  court, excppt  tbecircuit court  for  the 
same  district,  having  concurrent  Jurisdic- 
tion, was  as  competent  to  decide  the  ques- 
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tion  as  the  district  court.  "Whether  an 
act  charged  in  an  indictment  is  or  Ih  not  a 
criine  by  the  law  which  the  court  adinin- 
iHterH  1r  a  queRtion  which  1)88  to  be  met 
at  almost  every  stage  of  criminal  proceed- 
ings, on  motion  to  guaeh  the  Indictment, 
on  demurrera.  on  motions  to  arrest  judg- 
ment, etc.  The  court  may  err,  but  it  has 
jurisdiction  of  the  question.  If  it  errs, 
there  is  no  remedy  after  final  judgment, 
unleHS  a  writ  of  error  lies  to  some  superior 
court.  It  would  be  an  assumption  of  au- 
thority for  this  court,  by  means  of  the 
writ  of  habeas  corpas,  to  review  every 
case  in  which  the  defendant  attempts  to 
c<)ntrovert  the  criminality  of  the  offense 
charged  in  the  Indictment."  Aa  (:he  dis- 
trict court  of  Olclaboma  county,  sitting 
as  and  exercising  the  jurisdiction  of  a  dis 
trict  court  of  the  United  States,  had  juris- 
diction to  pronounce  the  judgment  com- 
plained of  against  the  petitioner,  It  follows 
that  the  judgment  is  not  void.  It  is  only 
when  the  trial  court  has  no  jurisdiction, 
and  the  judgment  is  void,  that  relief  from 
Imprisonment  can  be  afforded  by  writ  of 
habeas  corpus.  Ex  parte  Bain,  121  U.  S.  1, 
7  Sup.  Ct.  Kep.  781 ;  In  re  Wilson,  140  U.  8. 
57."),  11  Sup.  Ct.  Rep.  870.  The  question 
whether  or  not  the  facts  averred  in  the  in- 
dictment constitute  tlie  crime  of  perjury 
under  the  laws  of  the  Tnlted  States  can 
only  be  considered  by  this  court  on  ap- 
peal or  writ  of  error,  and  need  not  now 
be  discussed.  The  writ  of  habeas  corpus  Is 
tlierefore  denied.  The  other  judges  con- 
cur. 


Ai^flRR  V.  Hii.L  et  at. 

(Supreme  Court  of  Washington.    April  7, 1891. ) 

Public  Lands — Pke-emption  —  Poweu  op  Tkkbi- 
tohies  to  ixx'ouporate  cities. 

1.  Tlie  grant  of  a  charter  to  the  city  of  Seat- 
tle by  Act  Wash.  T.  Dec.  2,  1869,  was  not  within 
the  inhibition  of  Rev.  St.  U.  S.  §  1889,  which 
provides  that  the  legislative  assemblies  of  the 
several  territories  shall  not  grant  "private"  char- 
ters or  especial  privileges,  but  they  may,  by  gen- 
eral incorporation  acts,  permit  persons  to  asso- 
ciate themselves  together  as  bodies  corporate  for 
industrial  or  commercial  pursuits,  or  for  any  be- 
nevolent or  scientific  association. 

8.  Act  Cong.  March  3,  1877,  (19  St.  at  Large, 
892,)  8  2,  relati%'e  to  territories,  confirmed  all  en- 
tries which  had  been  theretofore  allowed  upon 
lands  "afterwards  ascertained"  to  have  been  em- 
braced in  the  corporate  limitB  of  any  town,  but 
which  entries  are  or  shall  be  shown  to  include 
only  unoccupied  lands  of  the  United  States,  not 
used  for  municipal  purposes.  Held,  that  an  en- 
tryman  was  not  presumed  to  know  the  limits  of 
any  town  incorporated  by  a  territorial  legisla- 
ture, since,  otherwise,  no  land  could  have  been 
"afterwards  ascertained"  by  him  to  have  been 
embraced  in  the  corporate  limits  of  any  town, 
and  section  2  of  the  act  could  have  no  possible  ap- 
plication. 

8.  The  fact  that  an  entryman  of  land  within 
the  limits  of acitywas  the  marshal thei-eof raised 
no  presumption  that  he  Icnew  the  corporate  lira- 
its  of  the  city. 
HoiT,  J.,  dissenting. 

Appeal  from  superior  court.  King  coun- 
ty; I.  LiciiTENBUiiG,  Judge. 

Action  by  Henry  S.  Alger  against  Alice 
S.  Hill,  executrix  of  W.  C.  Hill  and  others, 
to  have  a  patentee  of  lauds  declared  trus- 


tee of  plaintiff.  Demurrer  sustained,  and 
action  dismissed.  Plaintiff  appeals.  Re- 
versed. 

Utrvre,  Haines  &  McMieken,  for  appel- 
lant.   Junius  Rochester,  \or  respondents. 

Stii.es,  J.  This  was  the  usual  action  to 
have  the  patenteeof  lands  from  the  United 
States  held  the  trustee  of  one  claiming  tu 
havehad  the  equitable  title  to  the  land  un- 
der a  prior  pre-emption,  which  had  t>een 
canceled  by  the  department  of  the  inte- 
rior. The  pre-emption  declaratory  state- 
ment was  filed  June  26,  1874;  Hnnl  proof 
was  made  May  4,  1875;  and  the  certificate 
of  entry  was  issued  by  the  register  and  re- 
ceiver on  the  same  day.  The  entryman 
was  one  Mlnnlck,  who  conveyed  the  land 
by  deed  to  the  appellant  (plaintiff  t>el«w) 
a  few  days  later.  On  the  12th  of  January, 
1877,  the  commissioner  of  tbegeneral  land- 
offlce,  without  any  notice  to  the  grantee 
of  Minnick,  ordered  a  cancellation  of  the 
entry  on  the  records  of  the  general  land- 
offlce,  and  on  the  I9th  day  of  March.  1879, 
the  secretary  of  the  interior,  on  appeal, 
affirmed  the  decision  of  the  commissioner, 
and  made  the  cancellation  final.  The  de- 
fendants' general  demurrer  to  the  com- 
plaint was  sustained,  and  the  action  dis- 
missed. Error  is  assigned  npon  the  judg- 
ment against  the  plaintiff,  he  having  de- 
clined to  plead  further.  The  pre-emption 
entry  was  canceled  because  the  land  was 
within  the  boundaries  of  the  city  of  Seat- 
tle, as  defined  by  the  net  of  December  2, 
1869,  Incorporating  that  city;  the  secre- 
tary of  the  interior  holdine  that  the  nctof 
congresfl  of  March  3,  1S77,  did  not  avail 
anything  to  Minnick,  who  was  marshal 
of  the  city  of  Seattle,  and  by  virtue  of  bis 
office  must  have  known  the  land  in  ques- 
tion to  be  within  the  city  limits.  The  de- 
fendants' decedent,  W.C.  Hill, aiid  J.Vance 
Lewis,  in  1880  entered  the  land  with  Por- 
terfleld  scrip,  and  received  patent  therefor 
January  9. 1882.  The  complaint  showed 
all  the  facts  and  contained  these  allega- 
tions in  paragraph  9:  "That  after  the  al- 
lowance of  said  pre-emption  entry  it  was 
ascertained  by  said  Minnick  and  by  the 
said  commissioner  of  the  general  land- 
office,  and  by  said  secretary  of  the  interior, 
that  the  same  was  embraced  within  the 
limits  of  the  city  of  Seattle,  as  fixed  by 
said  legislative  assembly  by  said  void  and 
invalid  act  approved  December  2,  1869, 
which  is  hereby  referred  to,  and  by  such 
reference  is  made  a  part  of  this  complaint; 
and  that  thereafter,  and  before  the  cancel- 
lation of  said  entry  by  said  commisHioner 
and  said  secretary.  It  was  duly  shown  to 
the  satisfaction  of  the  said  commissioner 
and  said  secretary  that  said  entry  of  said 
Minnick  included  only  vacant,  unoccupied 
lands  of  the  United  States  at  the  date  of 
the  said  Minnick's  said  settlement,  not 
settled  upon  or  used  for  any  municipal  pur- 
poses, nor  devoted  to  any  public  use  of 
any  town,  and  that  said  entry  was  regu- 
lar in  all  other  respects." 

The  first  point  urged  by  appellant  is 
that  the  act  of  1869  was  void  because  the 
incorporation  of  cities  and  towns  was  not 
within  the  powers  conferred  upon  terri- 
torial legislatures,  quoting  Rev.  St.  U.  S. 
§  1889,  prohil)iting  the  granting  uf  privatd 
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charters  or  special  privllegeR.  The  act  of 
congreBs,  June  8,  1878,  limited  the  con- 
titructlon  of  section  1889,  and  under  it  the 
supreme  court  of  the  territory.  In  Seattle 
V.  Yesler,  1  Wash.  T.  571,  held  that  the 
«ity  of  Seattle  waB  dejure  a  corporation, 
from  the  date  of  the  incorporation  act  in 
1869.  If,  however,  the  claim  of  Minnick 
■was  carried  to  entry  before  the  act  of  1878, 
And  tlie  territorial  act  of  incorporation 
was  void,  the  act  of  congreso  could  have 
had  no  effect  to  carry  bia  land  within  cor- 
porate limits  which  had  theretofore  no  le- 
gal existence,  BO  as  to  deprive  him  of  rights 
under  the  land  laws.  But  we  see  no  rea- 
son why  the  territorial  legislature  did  not 
have  full  liberty  and  power  to  incorporate 
■cities  and  towns  before  1878.  Almost  every 
territorial  legislature  had  assumed  that 
authority,  and  no  one  even  questioned  it 
successfully,  so  far  as  reported.  To  thus 
Incorporate  a  town  or  city  was  not  to 
grant  a  "private"  charter,  but  a  public 
charter,— a  means  of  aeisistlng  the  terri 
tory  to  carry  on  orderly  government,  as 
well  as  to  advance  the  convenience  and 
interest  of  a  large  body  of  citizens.  The 
separation  of  the  territory  into  counties, 
townships,  school-districts,  and  road-dis- 
tricts was  an  exercise  of  the  same  class  of 
powers,  which  was  universal,  and  was 
never  objected  to.  The  act  of  congress  of 
March  3, 1877,  hereafter  referred  to,  implied- 
ly recognized  these  corporations  by  re- 
quiring the  secretaries  of  the  territories 
to  forward  such  incorporation  acts  to  the 
surveyors  general. 

It  remains  to  consider  the  effect  of  the 
act  of  March  3, 1877,  (19  St.  at  Large.  39'2.) 
Prior  to  this  act  the  several  pre-emption 
acts  of  congress  authorized  public  lands 
to  be  entered  and  patented  by  municipal 
cortiorations  and  incorporated  towns, 
to  tlie  extent  of  not  exceeding  2,240  acres, 
and  reserved  all  lands  within  the  limits  of 
any  incorporated  town  from  sale  under 
the  pre-emption  and  homestead  laws. 
Through  the  action  of  the  states  and  ter- 
ritories, however,  the  object  of  tne  stat- 
ute— which  was  to  reserve  sufficient  land 
for  town-site  purposes— was  perverted  by 
including  areas  far  beyond  the  legal  lim- 
its of  town-sites  in  acts  of  incorporation. 
At  the  same  time  there  was  no  statutory 
machinery  by  which  theland-offlcerscould 
ascertain  the  lawful  areas  to  which 
towns  were  entitled.  Consequently  set- 
tlement was  prevented  In  many  instances 
on  land  which  there  was  no  reason  for 
withholding,  except  the  letter  of  the  stat- 
ute. The  act  of  1869  included  in  the  limits 
of  Seattle  more  than  10,000  acres  of  land 
and  water,  some  of  which  was  public 
land;  though,  as  found  by  the  sec^retary 
of  the  interior  in  Lewis  v.  Seattle,  8  Copp, 
Land-Owner,  113,  Seattle  was  wholly  lo- 
cated on  private  land, and  was  not,  there- 
fore, authorized  to  enter  any  laud.  To 
remedy  this  state  of  things,  congress  in 
1877  revised  the  whole  matter,  and  en- 
larged the  actual  area  which  might  be  re- 
served to  2,500  acres.  But  section  3  of  the 
act  defines  the  duties  of  the  land-ofl9cers 
In  such  a  way  that  after  that  time  no  per- 
son who  desires  to  take  up  public  land 
can  be  debarred  from  doing  so  very  long 
by  reuHon  of  overliberal  corporation  acts 


where  the  land  Is  not  actually  occupied 
and  used  for  municipal  purposes.  The 
municipal  authorities  can  be  required,  up- 
on 60  days'  notice,  to  elect  where  they  will 
have  the  city  boundaries  under  this  act,  in 
compact  form,  and  not  Including  more 
than  2,560  acres,  unless  lands  in  excess  of 
that  are  actually  occmied  ;  and  if  they  do 
not  act  the  commissioner  may  take  steps 
to  determine  the  proper  site,  and  declare 
all  the  remaining  lands  open  to  entry  un- 
der the  homestead  and  pre-emption  laws. 
To  aid  the  commissioner  In  arriving  a^t 
the  actual  area  included  In  corporation 
limits  under  territorial  la^ws  the  secretary 
of  each  territory  was  required  to  furnish 
to  the  surveyor  general  a  certified  copy  of 
every  legislative  act  of  incorporation. 
Thus,  from  March  3, 1877,  a  proposing  set- 
tler upon  public  land  within  the  limits 
of  a  town  incorporated  under  territorial 
statutes,  If  the  boundaries  exceeded  those 
allowed  by  the  statute  of  that  date, 
could  cause  the  machinery  of  the  land-of- 
fice to  be  set  In  motion,  and  in  due  time 
have  his  land  restored  to  the  public  do- 
main, and  opened  to  bis  entry.  Congress 
was  not  satisfied,  however,  with  provid- 
ing for  the  future,  but  the  second  section 
of  the  act  went  back  and  confirmed  all 
entries  which  had  been  heretofore  allowed 
upon  lands  "afterwards  ascertained  to 
have  been  embraced  In  the  corporate  lim- 
its of  any  town,  but  which  entries  are  or 
shall  be  shown  to  the  satisfaction  of  the 
commissioner  of  the  general  land-ofiicc  to 
Include  only  vacant,  unoccupied  lands  of 
the  United  States,  not  settled  upon  or 
used  for  municipal  purposes,  nor  devoted 
to  an.v  public  use  of  such  town,"  and 
which  were  regular  In  other  respects,  and 
authorized  such  entries  to  progress  to 
patent.  This  curative  provision  embraced 
Minnick's  entry,  unless  there  was  some- 
thing in  the  facts  which  would  prevent 
the  act  from  applying  to  It.  The  land- 
officers  found  that  the  fact  that  the  land 
was  within  the  limits  of  the  city  of  Seat- 
tle, under  the  territorial  act  of  1869,  was 
not  "ascertained"  after  the  date  of  the  en- 
try. May  4,  1875,  and  therefore  the  provis- 
ion of  1877  could  not  apply,  and  canceled 
the  entry  in  1879.  The  complaint  alleges 
that  this  fact  was  ascertained  by  Minnick 
and  the  land-offlcers  after  the  entry;  and 
this  makes  the  vital  issue  in  this  case. 
The  land-officers  base  their  findings,  not 
upon  proof  of  the  fact  that  Minnick  had 
knowledge  that  the  city  limits  included  his 
land,  nor  upon  the  presumption  that  as  a 
citizen  of  the  territory  he  was  presumed 
to  know  its  public  laws,  but  upon  the  fact 
that  he  was  city  marshal.  The  presump- 
tion that  he  would  know  the  law  would 
seem  to  be  the  stronger  ground,  since,  al- 
though be  was  the  mai-shal,  his  duties  as 
a  peace  officer  might  never  have  drawn 
bis  attention  to  the  fact  that  this  vacant 
and  unoccupied  land  was  within  his  ju- 
risdiction. To  be  elected  to  an  ofticesome- 
times  has  its  disadvantagres,  but  we  have 
yet  to  learn  that  one  of  these  is  to  throw 
the  presumption  upon  the  officer  of  a 
greater  knowledge  of  the  public  law  than 
that  of  any  other  citizen,  especially  when 
tbe  law  affects  his  right  to  take  lands  un- 
der the  pre-emption  statutes.    Upon  the 
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ground  asserted,  therefore,  the  land-offi- 
cer's decision  was  erroneous.  Theterrito- 
rial  statute,  on  the  other  hand,  Included 
the  land  in  the  city  ol  Seattle,  and,  if  the 
rule  that  every  one  is  i>resun)ed  to  know 
the  law  were  to  have  force  in  this  connec- 
tion, Minnlck  knew  iu  1874  that  bis  land 
waij  nut  subject  to  entry.  But  upon  such 
a  basis  the  act  of  1877  could  have  no  effect 
In  any  case,  since  every  eutryman  of  laud 
within  an  incorporated  town  would  have 
had  the  same  presumption  against  him 
from  the  Inception  of  his  claim.  The  "as- 
certainment" of  the  status  of  the  land 
would  have  dated  from  the  passafi^e  of  the 
act  of  incorporation,  so  far  as  the  entry- 
man  was  concerned,  and  there  could  be  no 
possible  case  for  the  provisions  of  sec- 
tion 2. 

The  solution  of  this  diffculty  seems  rea- 
sonably clear.  The  land  laws  of  the  Unit- 
ed States  do  not  depend  upon  or  have 
any  connection  with  the  statutes  of  the 
states  or  territories.  The  land  depart- 
ment surveys  the  public  lauds,  records  the 
surveys  upon  plats  and  iu  fleld-notes,  and 
prepares  the  way  for  the  settler  to  deal 
with  the  officers.  If  at  the  time  of  the 
survey  of  lands  a  town  is  found  thereon. 
It  Is  noted  upon  the  plat,  where  every  one 
can  see  and  is  charjB;ed  with  notice  of  it. 
If  the  town  springs  up  after  the  plat  is 
filed,  and  becomes  incorporated,  at  least 
since  the  act  of  1877,  abundant  provisions 
have  existed  whereby  the  lawful  area  of 
the  town  can  be  noted  and  rosorved  upou 
the  plat.  But  the  plats  on  file  In  the  pub- 
lic land-offlces,  where  people  resort  to  find 
what  lands  are  subject  to  entry,  unless 
the  municipal  authorities  have  acted  in 
the  matter,  show  no  town-site  reserva- 
tions; and  therefore  registers  and  receiv- 
ers frequently  allowed  entries  of  land 
within  these  legislative  limits,  whfc^*- 
the  conditions  were  that  the  lands  were 
vacantand  unoccupied,  and  there  were  no 
adverse  claims.  Case  of  IT.  S.  v.  Schurz, 
102  U.  S.  378.  In  1877,  therefore,  this  state 
of  things  existed:  Entries  had  been  made; 
patents  In  many  Instances  had  been  Is- 
sued; In  others  certificates  of  entry  only 
had  been  given;  and  numerous  suits, 
claims,  and  contests  resulted  from  the 
loose  condition  of  the  laws.  Congress,  to 
mend  the  matter,  first  validated  ail  en- 
tries where  any  error  of  lawr  had  thereto- 
fore occurred,  and  then  provided  a  means 
by  which  such  things  could  not  happen 
thereafter.  This  was  a  plain,  common- 
sense  course.  The  error  made  in  allow- 
ing entries  within  incorporated  towns 
wjis  that  of  the  government  itself,  through 
its  oflScers,  but  It  did  no  real  injury  to 
the  government,  since  the  price  was  the 
same  to  the  individual  or  to  the  town, 
and  the  entries  confirmed  were  of  vacant, 
unoccupied  lands,  wherein  the  entrynian 
had  meritorious  claims  through  having 
otherwise  complied  with  the  law.  To  the 
entrj-man  no  knowledge  of  the  law  or  the 
fact  was  imputed  under  this  act;  and, 
tried  by  this  Interpretation,  Minnlck  was 
entitled  to  have  the  benefit  of  its  provis- 
ion. We  hold,  therefore,  that  the  com- 
plaint on  the  point  in  controversy  was 
good,  and  that  the  demurrer  should  have 
been  overruled.    Judgment  reversed,  with 


Instrnctiona  to  the  court  to  overrule  the 
demurrer  and  proceed  with  the  cause. 

Anuers,  C.  J.,  and  Dunbab,  J.,  concur. 

HuYT,  J.,  (dissenting,)  I  am  unable  to 
agree  with  the  conclusions  of  the  majori- 
ty of  the  court  as  to  the  effect  of  the  act 
of  March  3.  1877,  upon  Minnick'u  entry. 
I  think  that  it  appears  from  the  complaint 
that  the  secretary  of  the  interior  found  as 
a  fact  that  Minnlck  bad  actual  knowledge 
that  the  land  in  question  was  within  the 
corporate  limits  of  Seattle  at  the  time  he 
made  his  entry  thereof ;  and  this  finding 
of  fact,  under  tlie  circumstances  set  up  in 
the  complaint,  is  conclusive  upon  all  par- 
ties, and  cannot  be  questioned  in  the 
courts.  Upon  finding  this  fact  of  actual 
knowledi^e  by  Minnlck, — that  theland  was 
not  subject  to  entry,— the  secretary  of  the 
interior  found  as  a  question  of  law  that 
his  entry  was  not  aided  by  the  said  act 
of  1877.  I  think  that  this  finding  of  law 
was  correct.  It  Is  not  reasonable  to  sap- 
pose  that  congress  by  said  act  intended  to 
aid  one  who  willfully  and  with  full  knowl- 
edge attempted  to  acquire  title  to  the  land 
that  the  law  bad  declared  he  rbould  not 
obtain.  The  statute,  as  construed  by  the 
secretary  of  the  interior,  is  a  reasonable 
one;  and,  as  thus  construed,  protects  every: 
one  who  had  in  actual  good  faith  entered 
land  within  the  limits  of  any  Incorporated 
town.  Those  who  entered  in  bad  faith 
ought  not  to  be  protected.  Besides,  there 
is  some  doubt  as  to  whether  or  not  said 
curative  act  applied  a t  all  to  this  entry, 
for  the  reason  that  before  it  was  passed 
such  entry  had  been  ordered  canceled  by. 
the  commissioner  of  the  general  land-of- 
fice. In  my  opinion  the  judgment  sbuuld 
be  affirmed. 


•AiLLADE  v.  Orbna.    (No.  13,97S.) 

(bupreme  Cmvrt  of  California.    Oct  80, 1891.) 

Gdabdian  and  Ward  —  Accouxtiso —  Fraud  ot 
GuARDiAS— Limitation  of  Actions. 

1.  After  the  settlement  of  an  estate  and  dis- 
ctiarge  of  the  guardian  by  the  probate  court  a. 
court  of  equity  may  compel  the  guardian  to  ac- 
count for  property  fraudulently  concealed  from 
his  ward  and  the  court. 

2.  Money  received  by  a  guardian  from  the 
sale  of  both  real  and  personal  property  constiw 
tutes  but  one  fund,  and  a  single  action  lies  for  its 
recovery. 

3.  Under  Code  Civil  Proc.  Cal.  {  338,  subdf 
4,  which  provides  that  an  action  for  relief  on  thc- 
ground  of  fraud  or  mistake  must  be  commeuoecf 
within  three  years,  but  the  cause  of  action  in 
such  case  is  not  deemed  to  have  accrued  until  the 
discovery  by  the  aggrieved  party  of  the  fact* 
constituting  the  fraud  0<  mistake,  an  action 
against  a  guardian  for  an  accounting  will  lie 
where  it  appeared  that  defendant  at  all  times 
fraudulently  concealed  the  fact  that  he  had  re- 
ceived and  appropriated  to  his  own  use  moneys 
belonging  to  plaintiff,  if  brought  within  three 
years  from  the  discovery  by  plaintiff  of  hisrtght. 

4.  In  an  action  for  an  accounting  the  complaint 
shotved  that  plaintiff's  fdther  purchased  two 
ranches,  and  paid  for  them  with  his  own  funds, 
but  directed  conveyances  to  be  made  to  his  wife, 
plaintiff's  mother,  who  accepted  the  same  forthe 
benefit  of  her  husband:  that  at  the  time  of  his 
death,  in  1840.  plaintiff's  father  alao  owned  a 
large  number  of  cattle;  that  for  several  years 
prior  to  1849  defendant,  aa  decedent's  asent,  had 
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th«  management  of  tbe  nnclios  and  cattle,  in 
which  he  afterwards  continued  with  tbo  consent 
of  plaintiff's  mother;  that  in  1864 defendant  mar- 
ried plaintiff's  mother,  and  thereafter,  during 
Slaintiff^^  minority,  ana  until  July,  18S6,  plain- 
iff  was  a  membw  of  defendant's  family,  and 
was  treated  as  his  own  child;  that  defendant  was 
the  guardian  of  plaintiff's  person  and  estate; 
that  from  time  to  time,  after  the  death  of  plain- 
tiff's father,  defendant  sold  all  01  the  cattle 
owned  by  plaintiff's  father,  and  in  1868  sold  the 
ranohos,  and  induced  plaintiff's  mother  to  exe- 
cute deeds  thereof  to  the  purchaser:  that  defend- 
ant received  all  the  money  paid  for  the  cattle 
and  ranchos,  and  mingled  the  same  with  his  own 
funds,  and  wrongfully  and  fraudulently  conrerted 
the  same  to  his  own  use,  with  intent  to  deprive 
plaintiff  of  his  lawful  share  thereof ;  that  defend- 
ant knew  that  the  cattle  and  ranchos  were  owned 
by  plaintiff's  father,  and  that  plaintiff,  aa  heir, 
was  owner  of  an  interest  therein,  but  this  fact 
defendant  concealed  from  plaintiff,  and  always 
represented  to  him  that  his  father  died  insolv- 
ent; that  in  July,  1885,  disputes  arose  between 
them,  and  plaintiff  left  the  household  of  defend- 
ant, and,  in  interviews  with  persons  who  bad  been 
servants  of  plaintiff's  father,  for  the  first  time 
ascertained  that  his  father  was  owner  of  the  cat- 
tle and  ranchos  left  in  the  custody  and  manage- 
ment of  defendant,  and  plaintiff  was  then  for  the 
first  time  directed  to  one  J.,  who  then  for  the 
first  time  showed  plaintiff,  by  entries  in  his 
boolts,  regularly  kept  in  his  business,  wherein 
bis  daily  transactions  were  entered  at  the  time 
they  took  place,  that  he  had  acted  as  agent  for 
plaintiff's  fatner  in  the  purchase  of  the  ranchos; 
that  plaintiff  then  learned  for  the  first  cime  that 
his  father  was  the  real  owner  of  said  ranchos, 
and  the  owner  of  the  cattle.  Held,  that  the  oom- 
plalnt  snffloieatly  shows  when  the  discovery  of 
(raud  was  made,  what  it  was,  how  it  was  made, 
and  why  It  was  not  made  sooner. 

Ck>innii88lonera'dec)8lon.  Departmentl. 
Appeal  from  superior  court,  Santa  Bar- 
bara county;  R.  M.  Dili.ard,  Judge. 

Action  by  C.  E.  Latalllade  against  Gas- 
par  Orena  for  an  accounting.  From  a 
ludgmeot  BU8tainin«;  the  demurrer  to  liis 
third  amended  complaint  plaintiff  appeals. 
Reversed. 

R.  B.  Can  ff  eld  and  John  J.  Boyce,  for  ap- 
pellant. Messrs.  G/irher,  Boatt,  BIsbop 
and  W.  C.  Str&ttoa,  for  respondent. 

Bblcber,  C.  The  plaintiff  commenced 
this  action  to  obtain  an  accounting,  and 
the  appeal  Is  from  a  judgment  eiitei-ed 
ai^alDSt  him  after  demurrer  sustained  to 
bis  third  amended  complaint. 

Tbe  facts  stated  in  the  complaint  are  In 
substance  as  follows:  On  the  I'.'tli  dav  of 
April,  1840,  Csesario  Latuillade.  plaintlff'H 
father,  died  intestate  In  the  town  of  iSantn 
Barbara,  where  he  was  residing,  Icuving 
a  widow  and  three  minor  children,  of 
whom  plaintiff,  who  was  born  Deccnil)er 
2,  184S),  was  one.  After  his  marriage  to 
plaintiff's  mother  the  decedent  purchased 
two  ranchos,  situated  in  what  is  now  tbe 
eonntyofSantaBarbara.and  paid  for  them 
with  his  own  fnnds,  but  at  his  request  the 
conveyances  were  executed  to  his  wife  as 
grantee,  and  were  accepted  by  her  tor  the 
benefit  of  her  husband,  and  thereafter  the 
rancboB  were  owned  and  possessed  as  the 
cummuulty  property  of  the  two.  At  the 
time  of  his  death  the  decedent  was  also  the 
owner  of  a  large  number  of  cattle,  then 
grazing  upon  the  ranchos.  For  fteveral 
Tears  prior  tn  184S)  defendant  had  tbe  care 
and  management  of  tbe  rauctaus  and  cat- , 


tie  as  the  agent  ot  tbe  decedent,  and  after- 
wards, with  the  consent  of  plalntiff'a 
mother,  be  continued  to  have  the  same 
care  and  management,  until  tbe  property 
was  sold  and  disposed  of,  as  hereinafter 
stated.  In  1854  the  defendant  married  the 
plaintiff's  mother,  who  is  still  bis  wlte, 
and  thereafter,  during  his  minority,  and 
nntilJuly,  1885,  plaintiff  continuously  lived 
in  defendant's  family,  and  was  brought 
up  and  treated  as  his  own  child.  In  the 
same  year  defandant  was  duly  appointed 
the  guardian  of  plaintiff's  person  and  es- 
tate, and  continued  to  act  as  such  until 
the  latter  became  of  age.  From  time  to 
time  alter  April,  1849,  defendant  sold  all 
of  tbe  said  cattle,  but  for  what  sum  or 
sums  of  money  plaintiff  Is  not  advised; 
and  in  1868  he  negotiated  a  sale  of  the 
ranchos  for  the  sum  of  f  27,000  or  there- 
abouts, and  induced  the  plaintiff's  mother 
to  execute  deeds  thereof  to  thepun-haHcrs, 
and  to  permit  him  to  receive  the  entire 
purchase  money.  The  defendant  received 
all  the  money  paid  for  tbe  cattle  and 
ranchos,  and  mingled  the  same  with  bis 
own  funds,  and  wrongfully  and  fraudu- 
lently converted  the  same  to  his  own  use, 
with  the  intent  to  deprive  plaintiff  of  his 
lawful  nharethereof.  At  all  the  times  men- 
tioned defendant  knew  that  the  cattle  and 
ranchos  were  owned  by  the  plaintiff's 
father  at  tbe  time  of  his  death,  and  that 
plaintiff  became  tbe  owner  of  an  interest 
therein  as  his  heir;  but  he  always  con- 
cealed this  fact  from  tbe  plaintiff,  and 
wrongfully  and  fraudnlcntly  represented 
to  him  that  bis  father  diet?  Insolvent,  and 
that  he  had  no  interest  in  the  cattle  or 
ronchos.  When  defendant  was  appointed 
guardian  of  plaintiff  he  filed  in  court  an 
inventory  purporting  to  show  all  tbe  es- 
tate of  his  ward,  hut  he  did  not,  in  that 
inventory,  or  In  any  inventory,  or  other- 
wise, at  any  time, include  any  of  the  afore- 
said property;  and  when  he  applied  for 
and  obtiilned  a  finnl  dischnrge  from  his 
trust  he  fiilsely  stared  in  hm  petition  and 
repreppiite<l  to  the  court  that  he  had  re- 
turned u  full  and  tnie  inventorj'  of  all  the 
estate  of  plaintiff  which  had  come  Into  his 
hands  ns  guardliin.  nnd  ))nid  over  nnd  de- 
livered tlieKame  toflii'|>l"lnttff.  This  con- 
ditiiin  of  things  continued  until  July,  lNS5, 
the  pliiintiff  all  the  time  during  hU  minori- 
ty and  ufterwat-dH  relying  implicitly  on 
the  statements  and  representations  of  de- 
fendant conceriiliitf  plaintiff's  property 
rights  and  the  condition  of  his  father's  es- 
tate, nnd  having  no  niennsof  ascertaining 
tlip  falsity  of  Kuch  statenients  and  repre- 
sentations. In  the  last-named  month 
dilticullies  nnd  disputes  arose  between  the 
parties,  nnd  the  plaintiff  then  left  thebonse- 
bolii  of  defendant,  and  ceased  to  be  a 
member  of  his  family,  or  to  have  friendly 
or  confidentlol  relations  with  him. 
"Thereupon  this  plaintiff,  in  Interviews 
with  persons  who  had  acted  In  the  capaci- 
ty of  servants  upon  the  ranchos  belong- 
ing to  his  said  father,  for  tbe  first  time  as- 
certained that  bis  father  during  bis  life- 
time had  tbe  interests  In  said  real  and  per- 
sonal property  as  particularly  herein  ibove 
set  forth,  and  that  said  property  was  in 
the  custody,  care,  and  management  of  tbe 
defendant  at  tbe  time  of  the  deatb  ot  bit 
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Bald  fatber;  and  tbls  plaintiff  was  then 
for  the  drat  time  directed  to  one  Aa(;nHtiu 
JansHens,  who  carried  on  buniness  in  the 
said  county  of  Santa  Barbara  during  the 
married  life-time  of  the  Hald  Csesario  Lat- 
alllade,  deceased,  and  at  the  time  of  the 
purchase  of  the  saidranchoH,  who  then  for 
the  first  time  showed  this  plaintiff  by  en- 
tries in  his  commercial  books,  regularly 
kept  in  his  business,  wherein  his  daily 
transactions  'were  entered  at  the  time 
they  took  place,  that  he  had  acted  ae  the 
aKent  of  the  snld  Caesario  Lntalllade  in 
respect  to  the  payment  of  the  purchase 
money  of  said  ranchos;  and  plaintiff  avers 
that  said  account-books  and  the  state- 
ments of  said  JansHens  then  and  there 
disclosed  to  this  plaintiff  that  bis  father 
-was  the  owner  of  said  ranchos,  and  that 
he  was  the  real  purcliaser  thereof,  and  the 
owner  of  the  said  cattle  tliereon.  "  Short- 
ly a'ter  these  discoveries  plaintiff  demand- 
ed of  detendant  a  full  accounting  of  all  his 
dealings  with  the  property  of  the  deceased, 
Lataillade,  since  his  death,  and  the  in- 
crease thereof;  but  deffudunt  refused,  and 
Btill  refuses,  to  render  to  plaintiff  any  such 
account,  or  any  account  whatever.  In  re- 
lation to  the  said  property.  The  proceeds 
of  the  cattle  and  lands  disposed  of  by  de- 
fendant as  aforesaid  are  ctill  in  his  bands, 
and  plaintiff  is  the  owner  of  and  entitled 
to  the  one-sixth  part  thereof,  together 
with  the  increase  and  profits  arising  there- 
from. The  complaint  was  filed  on  the  2Ist 
day  of  February,  1887,  and  the  prayer  was 
that  defendant  be  compelled  to  account 
for  all  his  dealings  and  transactions  with 
the  said  property  and  the  proceeds  and 
increase  thereof;  that  he  be  charged  inter- 
est on  all  sums  of  money  received  by  him 
from  the  sales  of  the  property,  compound- 
ed annually:  and  that  plaintiff  have  Judg- 
ment for  such  amount  us  be  may  be  found 
entitled  to.  The  demurrer  was  upon  the 
grounds  tliat  thecourt  had  no  jurisdiction 
of  the  subject-matter  of  the  action;  that 
several  causes  of  action  were  improperly 
united,  and  not  separately  stated;  that 
the  complaint  did  not  state  facts  sufGcient 
to  constitute  a  case  of  action,  for  the  rea- 
son that  it  appeared  on  the  face  thereof 
that  the  cause  of  action  was  barred  by  the 
statute  of  limitations  and  by  the  plain- 
tiff's laches;  and  that  the  complaint  was 
ambiguous,  unintelligible,  and  uncertain 
in  several  particulars.  It  does  not  appear 
upon  what  ground  the  demurrer  was  sua- 
Tuined. 

1.  The  respondent  contends  that  the 
probate  court  had  exclusive  Jurisdiction 
to  compel  defendant  to  account  as  guard- 
ian, and  that  its  decree,  settling  his  ac- 
counts and  discharging  him  from  his 
trust,  was  final  and  conclusive;  and  in 
support  of  this  position  numerous  author- 
itien  are  cited.  This  is  undoubtedly  the 
general  role  applicable  to  the  settlement 
of  the  accounts  of  guardians,  executors, 
and  administrators,  but  we  do  not  think 
it  applicable  to  a  case  like  this.  Here,  if 
the  averments  of  the  complaint  are  true. — 
and  they  must  be  assumed  to  be  so  for 
the  purposes  of  this  decision, — none  of  the 
matters  now  in  controversy  were  passed 
upon  in  the  settlement,  for  the  reason  that 
tbc  guardian  intentionally  and   fraudu- 


lently  conceaJed  from  the  eonrt  and  his 
ward  the  fact  that  the  latter  had  then, 
or  ever  had,  any  interest  lo  the  property 
in  question.  The  cases  cited  state  and 
apply  the  general  rule,  but,  so  far  as  we 
have  discovered,  no  one  ot  them  goes  to 
the  extent  of  holding  that  such  a  settle- 
ment can  shield  a  guardian  from  after- 
wards being  called  upon  In  a  court  of  eq- 
uity to  account  for  the  property  so  con- 
cealed. The  rule  applicable  to  the  case  Is 
correctly  stated  in  Griffith  v.Godey,113  U. 
S.  89,  5  Sup.  Ct.  Rep.  38.3.  In  tliat  case  Mr. 
Justice  FiKLD,  in  delivering  the  opinion 
ot  the  court,  said:  "It  is  well  established 
that  a  settlement  o2  an  aduilnlRtrator'fi 
account  by  the  decree  of  a  probate  coort 
does  not  conclude  as  to  property  accident- 
ally or  fraudulently  withheld  from  the  ac- 
count. If  the  property  be  omitted  by  mis- 
take, or  be  subsequently  discovered,  a 
court  of  equity  may  exercise  its  jurisdic- 
tion iu  the  premises,  and  take  such  action 
as  justice  to  the  heirs  of  the  deceased  or 
to  the  creditors  of  the  estate  may  require, 
even  if  the  probate  court  might,  in  sucb 
case,  open  its  decree,  and  administer  upon 
tlie  omitted  property;  and  a  fraudulent 
concealment  of  property,  or  a  fraudulent 
dlspobltlou  of  it,  is  a  general  and  alw^ays 
existing  ground  for  the  Interpusitiou  of 
equity."  And  see  Estate  of  Hudson,  63 
Cal.  454;  Dean  v.  Superior  Court,  Id.  473; 
In  re  Cahalan,70Cal.  604,12  Pac.  Rep.  427; 
Tobleman  v.  Hildebrandt,  72  Cal.  316, 14 
Pac.  Rep.  30. 

2.  In  support  ot  the  second  ground  of 
demurrer  it  is  claimed  that  the  transac- 
tions in  regard  to  the  land  and  cattle  were 
entirely  distinct,  and  involved  different 
facts,  and  that  they  constituted  two  dis- 
tinct causes  of  action,  which  should  have 
been  separately  stated;  but  as  we  read 
the  complaint  it  states  only  one  cause  of 
action,  namely,  lor  nn  accounting  oa  to 
moneys  received  by  defendant  and  in  part 
held  by  him  in  trust  for  plaintiff.  The 
money  received  conHtitutetl  in  defendant's 
hands  a  single  fund,  though  derived  from 
sales  of  real  and  personal  property,  and 
received  at  different  times. 

8.  The  third  ground  of  demurrer  seema 
to  be  the  one  mainly  relied  upon  as  justify- 
ing the  ruling  of  the  court,  and  It  is  very 
elaborately  discussed  b.v  counsel.  The 
Code  provides  that  an  action  for  relief  on 
the  ground  of  fraud  or  mistake  must  be 
commenced  within  three  years,  but  the 
cause  of  action  in  such  case  is  not  deemed 
to  have  a'*crued  until  the  discovery  by  the 
aggrieved  party  of  the  facts  constitutinfc 
the  fraud  or  mistake.  Section  338,  eubd. 
4,  Code  Civil  Proc.  Was  the  cause  of  ac- 
tion in  this  case  saved  from  the  bar  of  the 
statute  by  this  section?  Counsel  for  re- 
spondent earnestly  contend  that  it  was 
not,  for  several  reasons :  {h)  It  is  urged 
that  the  action  was  not  one  for  relief  on 
the  ground  of  fraud.  It  is  true,  the  action 
was  for  an  accounting,  but  the  grievance 
complained  of  was  that  defendant  know- 
ingly received  and  held  moneys  in  trust  for 
plaintiff,  and  appropriated  the  same  to 
bis  own  use,  and  at  all  times  fraudulently 
concealed  from  plaintiff  the  fact  that  he 
had  ever  received  or  lield  any  such  mon- 
eys or  any  money  la  which  plain  tiff  bad 
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any  Interest.  It  (seeme  to  os,  therefore, 
that  the  averments  make  a  case  of  the 
elasB  provided  for  In  the  section  of  the 
Code  above  cited,  (b)  It  Ib  urged  that 
the  averments  respecting  the  discovery  of 
the  fraud  are  wholly  insufflcieut.  It  Is 
said  that  a  party  seeking  to  avoid  the  bar 
of  the  statute  on  account  of  fraud  mast 
show  that  be  used  due  diligence  to  detect 
It,  and.  It  he  made  any  particular  discov- 
ery, should  state  when  It  was  made,  what 
It  was,  bow  It  was  made,  and  wby  it  was 
not  made  sooner;  and,  further,  that  one 
will  be  presumed  to  have  known  whatever 
with  reasonable  diligence  be  might  have 
ascertained  concerning  the  fraud  of  which 
he  Romplalns.  The  foregoing  propositions 
seem  to  be  well  supported  by  theantbori- 
ties,  (Wood  V  Carpenter,  lOi  U.  S.  140; 
Badger  ▼.  Badger,  2  Wall.  94;  Hecht  v. 
81aney,  72  Cal.  367,14  Pac.  Hep.  88;)  and 
the  question  is  whether  or  not.  In  view  of 
tbem.  the  averments  of  the  complaint  are 
sufficient.  Itmust  tieobserved  that  there- 
la  tlons  of  the  parties  were  such  as  would 
naturally  Inspire  trust  and  confidence  on 
the  part  of  the  plaintiff  in  the  defendant. 
The  defendant  was  plaintiff's  step-fatber 
and  guardian,  and  brought  him  up  in  his 
own  family,  and  as  his  own  son.  Plain- 
tiff always,  up  to  the  time  of  the  rupture 
in  188.'),  placed  implicit  confidence  in  what- 
ever defendant  told  him,  and  never  doubt- 
ed Its  truth.  He  bad  no  knowledge,  and 
no  reason  to  suspect,  that  a  fraud  was  be- 
ing practiced  upon  him.  There  was  noth- 
ing, therefore,  to  put  him  upon  inquiry; 
and,  under  such  circumstances,  we  do  not 
see  bow  It  can  be  said  that  he  failed  to  use 
due  diligence  to  detect  the  fraud,  or  how 
he  can  be  presumed  to  have  known  any- 
thing coneeming  it.  The  complaint  does 
state,  we  think,  when  the  discovery  was 
made,  and  what  it  was,  and  how  it  was 
made,  and  why  It  was  not  made  sooner. 
It  is  claimed,  however,  that  the  averments 
aa  to  the  discovery  were  of  mere  conclu- 
sions of  law,  and  not  of  the  facts.  It  is 
true  that  pleadings  should  state  the  ulti- 
mate facts,  and  not  the  probative  farts, 
or  conclusions  of  law;  but  what  are  ulti- 
mate facts  and  what  conclusions  of  law 
are  often  mixed  and  uncertain  questions. 
Levins  v.  Rovegno,  71  Cal.  273,  12  Pac. 
Rep.  161 ;  Turner  v.  White,  78  Cal.  299, 14 
Pac.  Rep.  794.  The  same  averment  may 
be  of  a  fact  or  of  a  conclusion  of  law  ac- 
cording to  the  context.  We  think  the 
averments  here  complained  of  should  be 
held  sufficient  as  statements  of  fact,  (e) 
Conceding  all  that  has  been  said  to  he 
true.  It  is  further  contended  that  no  cause 
of  action  against  the  defendant  respecting 
the  two  ranchos  or  their  proceeds  is  shown. 
The  argument  on  this  point,  briefly  stat- 
ed, is  as  follows:  According  to  the  aver- 
ments of  the  complaint,  plaintiff's  father 
gurcbased  theranchos  wlthhlsown  funds; 
ut  at  bis  request  the  conveyances  there- 
of were  made  to  his  wife,  who  thereafter 
held  the  same  as  community  property. 
Being  community  property,  the  titleto  the 
ranchos,  under  the  Mexican  law  then  in 
force,  upon  the  death  of  the  husband  Im- 
mediately descended  to  and  became  vest- 
ed in  the  widow  and  ch)]|]ren,  without 
the  necessity  of  any  adn))gistration.    I>« 


La  Gnerra  T.Packard,  17 Cal.  18S;  Scott  ▼. 
Ward,  13  Cal.  459.  The  plain  tiff  and  his 
mother  became  tenants  In  common  of  the 
property,  and  weresnch  at  the  time  of  the 
alleged  sale  thereof.  The  mother  had  no 
power  to  Sell  or  convey  the  plaintiff's  in- 
terest, and  there  is  nothing  to  show  that 
she  attempted  to  do  so;  and,  if  she  did, 
the  deeds  did  not  pass  or  affect  his  Inter- 
est in  any  way.  He  could  afterwards 
have  asserted  his  right  thereto  ]ust  as 
well  as  if  no  deeds  had  been  made,  and 
possibly  could  do  so  now.  The  purchase 
money  received  was  therefore  the  money 
of  the  mother,  in  which  tbe  plaintiff  bad 
no  Interest.  This  argument  seems  to  be 
sound,  and  the  conclusions  reached  cor- 
rect. A  similar  claim  is  made  in  regard  to 
the  cattle  and  their  proceeds,  but  we  do 
not  think  Itcanbe  sustained.  The  defend- 
ant sold  all  the  cattle,  and  received  all  of 
the  purchase  money,  and  converted  the 
same  to  his  own  use.  As  to  the  plaintitTs 
interest,  tbe  sale  was  a  conversion,  but 
he  could  waive  the  tort,  and  sue  in  aa- 
Bumpait  tor  his  share  of  the  purchase  mon- 
ey, or,  under  the  circumstances  shown 
here,  for  an  accounting.  Pom.  Rem.  §  110. 
4.  We  see  nothing  in  the  fourth  ground 
of  demurrer  calling  for  special  considera- 
tion. As  we  read  tbe  complaint.  It  is  not 
ambiguous,  unintelligible,  or  uncertain  in 
any  material  respect.  We  advise  that  tbe 
Judgment  be  reversed,  and  the  cause  re- 
manded, with  directions  to  tbe  court  be- 
low to  overrule  the  demurrer. 

Weconcur:  Temple,  C;  Fitzqekald,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  Is  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  tbe  court  below  to  overrule 
the  demnrrer. 

-^—  (91  Cal.  B55) 

Marrineb  V.  Denmboit.    (No.  14,154.)i 
(/Supreme  Court  of  CaHfomia.    Oct.  30, 1891. ) 

BbBACH  or  COHTIUOT — BXCBSSIVB  DASuosa — Evi 
DSNCa — Qaiibliko  Vbbdict. 

1.  Defendant  oontracted  to  ooDvey  6  lots  to 
plaintifl,  and  induced  blm  to  accept  a  contract 
for  otlier  lots  in  lieu  thereof.  Plaintifl  rescinded 
the  latter  contract,  and  sued  for  bread)  of  the 
first  contract.  To  sbow  the  value  of  tbe  first 
lots,  a  witness  for  plaintiff  testified  that  he  had 
bargained  for  the  lota  at  16,  GOO  before  the  con- 
traot  with  plaintifl,  but  that  he  did  not  think 
them  worth  over$500  each.  FlalntiS's  testimony 
showed  that  lots  similar  to  those  in  the  second 
contract  had  been  sold  for  from  tSOO  to  tl.OOO 
each.  Held,  that  a  verdict  lor  plaintifl  for  t3.G00 
was  unauthorized. 

2.  Flalntlff  offered  in  evidence  deeds  of  cer- 
tain land  which  he  was  to  convey  to  defendant  in 
exchange  for  the  lots  named  in  the  former  con- 
tract, which  deeds  be  claimed  to  have  tendered 
to  defendant.  The  deeds  contained  restrlctioiia 
•s  to  defendant's  right  to  nse  the  land.  Plain 
tifl's  contract  with  defendant  to  convey  the  prop 
erty  was  silent  as  to  any  restrictions.  Held, 
that  the  deeds  were  insufficient  to  show  compli- 
ance with  the  contract 

8.  Where  the  jurors  placed  different  amoonta 
npon  their  ballots,  and  added  tbem  together,  and 
divided  the  sum  by  la,  the  verdict  was  not  reached 
by  a  resort  to  the  determination  of  chance,  and 
th  r^ore  it  could  not  be  impeached  by  affidavits 
oj.  the  jurors.  Hunt  v.  KUlotl,  (CaL)  HO  fM. 
Hep.  1S3,  followed. 

>  Opinion  modified  on  rehearing,  87  Paa  Rep.  1091. 
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Department  1.  Comniiasionera*  decis- 
ion. Appeal  from  Buperlor  court,  Los  An- 
geles cuiiuty  ;  Walter  Van  Cxke,  Judge. 
Action  by  Jacob  U.  Murrlner  against 
Gilbert  L.  Dennlson  to  recover  damages 
for  a  breach  uf  u  contract  to  convey  land. 
Verdict  and  Judgnient  for  plaintiff.  De- 
fendant moved  for  a  new  trial,  which  was 
denied,  and  from  the  order  denying  the 
motion  he  anpeals.    Reversed. 

E.  C.  Bmvrrs,  for  apT>ellant.  M.  C. 
Hester  and  Judson,  Hester  &  Woods,  for  re- 
spondent. 

Belcher.  C.  This  is  the  second  aTipea! 
in  this  case.  The  dfC'sion  on  the  first  ap- 
nea! is  reported  in  78  Cal.  202,  20  Pao.  Rep. 
.386.  After  the  case  was  sent  back  for  a 
new  trial,  the  pleadincs  were  amended  so 
as  to  conform  to  that  decision.  The  case 
was  then  tried  before  a  jury,  and  there- 
suit  was  a  verdict  and  judgment  in  favor 
of  the  plaintiff  lor  $2,500  damages.  The 
defendant  moved  for  a  new  trial,  which 
was  denied,  and  has  appealed  from  the 
order  denying  bis  motion.  We  thinlc  a 
new  trial  should  have  been  granted. 

I.  It  was  held  on  the  former  appeal  that 
the  plaintiff  could  not  rescind  the  con- 
tract of  March  14, 1887.  and  recover  for  a 
breach  of  the  contract  of  January  13, 1887, 
even  though  he  was  induced  to  make  the 
change  by  fraud,  unless  he  was  damaged 
by  the  change;  and  it  was  said:  "It 
was  necessary  for  the  plaintiff  to  allege 
and  prove  that  the  last  property  contract- 
ed for  was  of  less  value  than  the  first,  or 
other  facts  sufficient  to  show  that  he  was 
damaged  by  the  making  of  the  last  con- 
tract." And  on  the  new  trial  the  court 
instructed  the  Jury  that  they  could  not 
find  for  the  plaintiff,  unless  be  bad  proved 
by  a  preponderance  of  evidence  that  he  w  as 
damaged  by  the  agreement  to  take  the  lots 
last  contracted  for  in  lieu  of  those  first  con- 
tracted for.  It  is  clear,  wethink,  that  the 
plaintiff  did  not  prove  by  a  preponderance 
of  evidence,  if  at  all,  that  be  was  damaged 
by  the  making  of  the  last  contract  in  the 
sura  of  92,500,  or  in  any  appreciable  sum  . 
and  if  this  be  so,  the  damages  allowed 
should  at  most  have  been  only  nominal.  To 
prove  the  value  of  thesixMcUee  lots  which 
were  to  be  conveyed  to  him  under  the  first 
contract,  plaintiff  called  as  a  witness  one 
Scott,  who  testified  that  on  the  9th  of 
March,  1887,  defendant  executed  a  written 
agreement  to  sell  bim  the  Dennlson  sub- 
division of  the  McGee  tract  in  Pasadena, 
containing  10  acres,  and  subdivided  into 
60  lots ;  that  he  was  to  pay  tor  the  6  lots 
in  question  in  the  aggregate  96,50(1;  that 
Id  making  the  purchase  he  was  acting  for 
other  parties  who  represented  the  Santa 
Fe  Railroad  Company,  and  that  the  com- 
pany wanted  the  property  for  railroad 
purposes.  He  then  went  on  to  testify 
that  he  did  not  think  the  lots  were  worth 
what  he  agreed  to  give,  and  told  the 
parties  be  was  baying  tor,  at  the  time, 
that  they  were  wild  to  give  any  suoii 
price  for  the  property,  that  it  was  not 
worth  half  of  it,  that  the  inside  lots  were 
really  worth  about  f400,  and  the  corner 
lots  abont  f450.  Flaintitf  also  called  an- 
other witness,  one  Evans,  who  testified 
that  he  was  in  the  real-estate  business  in 


Pasadena  in  1887,  and  knew  the  lots,  and 
that  he  considered  them  worth  in  March, 
1887.  f400  to  foOO  per  lot.  The  above  was 
all  the  testimony  introduced  by  the  plaia- 
tiff  as  to  tlie  value  of  the  lots.  The  de- 
fendant called  two  witnesses,  Wilson  and 
Phillips,  to  show  the  value  of  the  McGcc 
lots.  Wilson  t.estlfii.-il  that  be  was  in  the 
real-estate  business  at  Pasadena,  and 
knew  the  lotH,  and  that  they  were  worth 
in  March.  1887,  about  f4O0  to  f5()0  each: 
and  Phillips  testified  that  he  owned  ad- 
Joining  laud,  and  that  in  March,  1887,  the 
inside  lots  were  worth  f  300,  and  the  cor- 
ner lots  #460.  The  respondent  claims  that 
the  price  at  which  Scott  agreed  to  take 
the  lots  is  controlling  as  to  their  value, 
but,  in  view  of  the  other  teetiniony  upon 
the  subject,  we  do  not  think  this  can  be 
so.  It  is  tme  that  the  price  at  which  a 
thing  is  sold  may  be  shown  as  tending  to 
prove  its  value,  but  property  is  some- 
times sold  for  more  and  sometimes  for 
less  than  its  market  value,  and  it  is  the 
market  value — that  Is,  the  price  at  which 
an  equivalent  thing  might  be  bought — 
that  is  controlling  in  a  case  like  this. 
Civil  Code,  i  8351.  The  plaintiff  wanted 
the  lots  to  build  a  residence  on  for  him- 
self, and  the  evidence  shows  that  he  could 
have  purchased  as  erood,  if  not  better, lots 
for  that  purpose,  in  the  immediate  vicini- 
t,v,for  much  less  than  Scott  agreed  to  pay. 
As  to  the  value  of  the  lots  in  the  Banta 
tract,  on  Fair  Oaks  avenpe,  which  the 
plaintin  was  to  take  under  the  second 
contract,  the  decided  preponderance  of  the 
evidence  was  that  they  were  in  Marcb, 
1887,  worth  much  more  than  the  McGee 
lots.  The  plaintiff  himself  testified  that 
he  sold  some  lots  on  that  avenue  in  July, 
1887,  for  f 800  each,  and  one  forfl.OOO.  Un- 
der the  showing  made,  the  verdict  seems 
to  have  been  clearly  contrary  to  the  in- 
structions of  the  court,  and  should  have 
been  set  aside  for  that  reason. 

2.  By  the  first  contract  the  plaiutitt 
agreed  to  convey  to  the  defendant,  in  ex- 
change lor  the  McGee  lots,  certain  real 
property  in  California,  "hiid  lot  No.  52  of 
ouihiing  lots  in  Maiden,  Mass.,  bought  of 
£.  Li.  Converse,  size  of  lot  6.440  square 
feet,  vii.,  67^  by  115  deep."  Plaintiff  of- 
fered  in  evidence  two  deeds  of  the  Maiden 
lot,  one  to  his  wife,  and  the  other  exe- 
cuted by  himself  and  wife  to  the  defend- 
ant, and  he  proved  that  he  tendered  the 
last-named  deed  to  the  defendant  under 
the  contract,  and  the  latter  refused  to  re- 
ceive it.  Both  the  deeds  described  the  lot 
as  bounded  on  one  side  on  Converse  ave- 
nue, and  then  stated  thafsald  lot  is  sold 
subject  to  the  following  restrictions,  to- 
wit:  That  no  building  shall  everbe  erect- 
ed within  20  feet  of  said  Converse  avenue, 
and  no  building  shall  ever  be  erected  or 
used  as  a  livery  stable,  slaughter-house, 
currler-sbop,  soap  factory,  or  for  any  of- 
fensive or  nauseous  purpose  or  use,  on  any 
part  of  said  lot  and  premises. "  The  eon- 
tract  required  the  plaintiff  to  convey  the 
lot.  and  was  silent  as  to  any  restrictions 
or  limitations  in  regard  to  its  use.  The 
defendaut  had  a  right  to  a  clear  deed  con- 
veying an  unincumbered  and  unrestricted 
title.  The  deed  offered  to  defendant  evi- 
dently   did    not    convey    such    title,    and 
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therefore  did  not  meet  the  requlrementg 
of  the  contract.  It  does  not  appear  what 
objections  to  the  deed  were  made  when  it 
was  tendered,  the  only  evidence  beliiK 
that  on  the  part  of  the  plaintiff,  that  de- 
fendant refused  to  accept  It.  But  the  bur- 
den was  upon  the  plaintiff  to  show  that 
be  bad  complied  with  bis  contract,  and 
this  could  only  be  done  by  proof  that  he 
had  tendered  a  proper  deed,  or  of  other 
facts  from  which  it  could  be  seen  that  de- 
fendant waived  the  objection  now  arged. 
3.  One  of  the  grounds  on  which  the  de- 
fendant asked  for  a  new  trial  was  that 
more  than  one  of  the  jurors  trying  the 
cause  were  induced  to  assent  to  the  ver- 
dict by  a  resort  to  the  determination  of 
chance.  At  the  hearing  of  the  motion  the 
defendant  was  permitted  to  read  the  affl- 
davltfi  of  two  of  the  Jurors,  one  of  whom 
was  the  foreman  of  the  Jury.  The  affida- 
vits stated  that  after  the  Jury  retired  to 
the  Jury-room  a  foreman  was  elected,  and 
"a  ballot  was  then  taken  to  see  how  the 
Jury  stood,  which  resulted  in  four  for  the 
defendant  and  eight  for  the  plaintiff.  It 
was  then  proposed  by  a  member  of  the 
Jury  that  another  ballot  be  taken,  and 
for  each  Juror  to  write  on  this  ballot  the 
amount  he  was  In  favor  of  glYlng  the 
plaintiff  as  damages;  but  before  that  mo- 
tion was  put  to  the  vote  of  thejluryit 
was  moved  to  amend  that  resolntlon 
(motion)  as  follows:  That  the  amounts 
voted  on  the  ballots  be  added  together, 
and  the  aggregate  be  divided  by  twelve, 
and  that  the  result  be  the  verdict  of  the 
jury.  This  motion,  as  amended,  was 
voted  on,  and  carried  by  a  majority  of,  the 
jury.  The  jury  took  the  vote  as  described 
by  the  motion,  each  voting  a  ballot  with 
the  amount  written  thereon  that  he  was 
in  favor  of  giving  the  plaintiff.  Some 
▼oted  for  the  defendant,  one  voted  $1, 
others,  various  amounts,  and  one  voted 
$10,000.  The  amounts  voted  were  all  add- 
ed together,  and  divided  by  twelve,  whieh 
made  $2,600.  One  member  of  the  jjm 
then  moved  that  $100  be  knocked  oft, 
making  the  amount  $2,500,  which  was 
carried  by  a  ma.iority  of  the  jury,  and  they 
then  returned  that  amount  to  the  court 
as  their  verdict."  There  were  no  coonter- 
affldavits,  and  we  may  assume,  therefore, 
that  the  attldavlts  read  stated  the  facta 
correctly.  Under  these  facts,  the  verdict 
was  undoubtedly  vicious,  and  ought  to  be 
set  aside.  The  method  of  finding  it  and 
the  result  were  determined  by  a  majority 
of  the  Jurors,  and  It  does  not  appear  that 
three-fourths  of  them  ever  assented  to  it. 
Moreover,  the  complaint  asked  damages 
only  In  the  sum  of  $3,500,  aud  it  appears 
that  one  of  the  Jurors  pnt  down  $10,000, 
and  that  sum  was  used  to  increase  the 
average.  The  only  question  Is,  can  the 
affidavits  of  Jurors  he  used  to  impeach  such 
a  verdict?  It  seems  to  be  settled  law  In 
this  sta  te  that  a  verdict  found  as  this  one 
is  shown  to  have  been.  Is  not  reached  "by 
a  resort  to  the  determination  of  chance, " 
and  hence  that  the  attldavlts  of  Jurors 
cannot  be  received  to  show  the  facts.  See 
Turner  V.  Tuolumne  Co.  W.  Co..  25  Cal.  398 : 
Boycov.  Stage  Co.,  25  Cal.  476;  Hunt  v. 
Elliott,  n  Cal.  688,  20  Pac.  Rep.  182.  These 
cases  we  consider  controlling)  and  the 
v.27p.no.  17—69 


contention  of  appellant  on  this  point  can- 
not, therefore,  be  sustained.  We  advise 
that  the  order  appealed  from  be  reversed, 
and  the  cause  remanded  tor  a  new  trial. 

We  concur:    Temple,  C:  Yancuef,  C. 

PerCcriam.  For  the  reasons  given  in 
the  foregoing  opinion  the  order  appealed 
from  Is  reverued,  and  the  cacse  remanded 
for  a  new  trial. 


91  Cal.   i!S8 

Ktchepabb  V.  AouiRRB.    (No.  14,298.) 
(Supreme  Court  of  OaWomia.    Oct.  19. 1891. ) 

Department  1.  Appeal  from  superior 
court.  Lob  Angeles  county;  J.  W.  McKi.n- 
LEY,  Judge. 

For  former  report,  see  27  Pac.  Rep.  668. 

M.  V.  Biacailut  and  W.  I.  Foley,  for  ap- 
pellant.    W.  J.  wmiams,  for  respondent. 

Per  CnRiASi.  A  verbal  error  having,  by 
Inadvertence,  been  made  In  the  Judgment 
heretofore  rendered  herein,  it  Is  ordered 
that  the  said  Judgment  be  modified  by 
striking  therefrom  the  words,  "But  the 
Judgment  is  reversed,  and  the  court  below 
is  directed  to  enter  a  Judgment  on  the 
verdict  in  favor  of  the  plaintiff,  in  sub- 
stantial accordance  with  this  opinion," 
and  iosertlng  In  lien  thereof  the  following 
viz.:  "  But  the  court  below  Is  directed  to 
set  aside  Its  Judgment  entered  in  said 
cause,  and  to  enter  Judgment  upon  the 
verdict  therein  in  favor  of  the  defendant, 
in  substantial  accordance  with  the  fore- 
going opinion." 


91  Cal.  54* 

CiTT  OF  San  Lins  Obispo  et  ah  v.  Habkin, 
City  Treasurer.  (No.  14,756.) 
(Suprem«  Court  of  California.  Oct  20, 1891.) 
HOKICIFAL  BOXDS — Elkction  Noticb. 
Aot  Cal.  March  19,  1889,  relative  to  the  ia- 
snance  of  bonds  for  municipal  improvements,  pro- 
vides (section  8)  that  the  board  of  trustees  shall 
give  notice  of  proposed  improvements  to  the  elect- 
ors, stating  "the  number  and  character  of  the 
bonds  to  be  issued,  the  rate  of  interest  to  be 
paid,  and  the  amount  of  levy  to  be  made  for  the 
payment  thereof. "  field,  tliat  where  the  board 
passed  and  published  ordinances  determining  that 
It  wBB  necBssaiT  to  make  certain  mooiolpal  im- 
provements, estimating  tlie  exact  cost  of  each,  and 
providing  that  each  should  be  voted  on  sepa- 
rately, a  notice  of  a  special  election,  which  si>eo- 
ifled  the  number  and  amount  of  bonds  to  be  is- 
sued for  each  purpose,  and  the  rate  of  interest, 
and  stated  that  one-twentieth  should  be  payable 
each  year  till  all  was  paid,  and  that  the  tax  levy 
for  each  year  would  be  one-twentietb  rf  the 
amount  that  might  be  voted,  was  aullloiently  def- 
inite. People  V.  Baker,  (Cal.)  28  Pac.  fiep.  084, 
distlng^lsUed. 

In  bank. 

Original  petition  for  writ  of  mandate  by 
the  city  of  San  Luis  Obispo  and  another 
against  Haskin,  city  treasurer,  to  compel 
the  issuance  of  bonds  for  municipal  im- 
provements.   Granted. 

Win.  Shipmjr,  for  petitioners. 

Paterson,  J.  It  is  admitted  that  the 
plaintiffs  are  entitled  to  the  writ  prayed 
for,  if  the  notice  required  by  section  3  of 
the  act  of  March  19,  1889,  and  published 
by  order  of  the  board  of  trustees,  suffl- 
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ciently  states  the  amount  of  tax  levy 
which  is  to  be  made  for  the  payment  o( 
the  bonds  and  Interest  For  each  year  dur- 
ing the  existence  of  the  debt.  The  act 
provides  that  the  notice  shall  state  "the 
number  and  character  of  the  bonds  to  be 
issued,  the  rate  of  Interest  to  be  paid, 
and  the  amount  of  tax  levy  to  be  made 
for  the  payment  thereof."  Amend.  Codes 
1889,  p.  400.  The  board  passed  and  pub- 
lished ordinances  determininK  that  it  was 
necessary  to  make  certain  municipal  im- 
provements, and  estimated  therein  the 
cost  thereof  as  follows:  Bridges,  514,- 
628.50;  Kradin^.  fllllng,  etc.,  of  Higuera 
street,  $16,929.73:  wldenlnp:  Chorro  street, 
f  2.500;  Pnciflc  street,  $1,500;  sewers,  $9,- 
4:a.77:  total.  $45,000:  and  calling  aspecial 
election  RubmittinK  to  the  gualifled  vot- 
ers of  the  city  the  question  of  incurring 
an  indehteducss,  and  bonding  the  city  for 
said  improvements.  The  latter  ordinance 
provided  that  each  proposition  above 
stated  should  be  voted  ou  separately. 
Thereafter  a  notice  was  published  calling 
a  special  election  to  determine  whether 
an  indebtedness  should  be  incurred  in  the 
amounts  and  for  the  purposes  above  set 
forth.  The  notice  specified  that  the  num- 
ber of  bonds  to  be  issued  was  as  follows : 
For  said  bridges.  20  bords,  of  $731.43 
each;  for  improving  Higuera  street,  20 
bonds,  of  $847  each :  improving  Chorro 
street,  20  bonds,  of  $125  each  ;  improvinv 
Pacific  street,  20  bonds,  of  $75  each ;  for 
sewers,  20  bonds,  of  $471.60.  It  was  fur- 
ther stated  in  the  notice  that  the  bonds 
should  be  payable  as  follows:  "One- 
twentieth  part  of  the  whole  amount  of 
indebtedness  shall  be  paid  each  year  till 
all  is  paid,  payable  on  a  day  and  place  to 
be  hereafter  fixed  by  the  city  council,  to- 
gether with  interest  on  all  sums  unpaid  at 
such  date.  The  rate  of  Interest  to  be 
paid  on  said  debt  will  be  five  per  cent,  per 
annum;  and  the  amount  of  the  tax  levy 
for  payment  of  such  bonds  and  interest 
for  each  year  during  the  existence  of  said 
debt  will  be  one-twentieth  of  the  amount 
tha*,  may  be  voted  and  created  as  above 
specified,  and  sufficient  to  pay  the  yearly 
Interest  as  above  set  forth."  This  notice 
was  as  definite  as  it  could  be  made  under 
the  circumstances.  The  trustees  could 
not  determine  with  certainty  the  amount 
of  tax  levy  necessary  to  be  made  for  the 
payment  of  the  indebtedness  until  the  re- 
sult of  the  election  on  the  five  separate 
propositions  submitted  to  the  voters  was 
known.  The  best  it  could  do  was  to  fix 
the  proportion  of  the  indebtedness  which 
should  be  paid  eachyear.  Thenotlcegave 
to  each  voter  all  the  information  which 
could  be  reasonably  required  under  tlie 
circumstances.  It  gave  him  sufflcient 
data  upon  which  to  calculate  with  cer- 
tainty the  amount  of  tax  levy  which 
would  be  required  each  year  to  pay  the 
Indabtedness  which  he  proposed  by  his 
vote  to  incur.  The  case  of  People  v.  Ba- 
ker, 83  Cal.  149,  23  Pac.  Rep.  1112,  does  not 
support  the  defendant's  contention.  In 
that  case  it  appears  that  the  proposed  Im- 
provements consisted  of  bridges,  high- 
ways, a  jail,  a  poor-house,  and  a  hospital, 
but  the  notice  failed  to  specify  how  much 
money  the  supervisors   proposed  to  de- 


vote tn  each  improvement.  The  bonds 
were  held  to  be  invalid  for  this  reaaoo.  It 
Is  ordered  that  the  writ  issue  as  prayed 
for. 

We  concur:  Beattt,  C.  J.;  HA.RnisoN, 
J. ;  De  Haven,  J. ;  Garouttk,  J. ;  Suarp- 
STEIN  J. 


M  Cal.  M3 

People  t.  Scott.    (No.  20,842.) 

(Supreme  Court  of  Calif omiei.    Oct.  29, 1891.) 

Appeal  «  CniHiXAL  Cases  —  Eicludixo  Excep- 
tions FROM  Record— Hakmless  Error. 
On  a  trial  for  assault  with  intent  to  mur- 
der, the  trial  court  excluded  a  question  put  to 
the  person  assaulted,  "Did  you  ever  threaten  this 
man's  life!"  and  an  exception  was  taken,  but 
afterwards  the  court  allowed  the  question,  and 
in  preparing  the  bill  of  exceptions  excluded  the 
exception.  JJeld,  that  defendant's  application  to 
the  supreme  court  for  leave  to  prove  the  excep- 
tion would  be  denied,  since,  though  the  first  rul- 
ing and  the  exception  should  Dave  been  inserted, 
no  real  injustice  was  done  to  defendant. 

In  bank.  Appeal  from  superior  court, 
Napa  county;  £.  D.  Hau,  Judge. 

This  is  an  application  to  the  supreme 
court  by  .T.  W.  Scott,  who  was  convicted 
of  assault  with  intent  to  murder,  for  leave 
to  prove  certain  exceptions.     Dismissed. 

Chaa.  S.  Marker,  for  appellant.  Heary 
C.  Gesibrd,  tor  the  People. 

McFarland,  J.  This  is  an  application 
by  appellant  to  this  court  for  leave  to 
prove  certain  exceptions  alleged  to  have 
been  taken  by  biui  at  the  trial,  and  which, 
it  is  alleged,  the  judge  of  the  trial  court 
refused  to  allow  in  the  bill  of  exceptions 
settled  by  him.  The  alleged  crime  for 
which  petitioner  was  tried  was  an  assault 
with  intent  to  commit  murder  upon  the 
person  of  one  Vaughn:  and  iti»averrod 
in  the  petition,  first,  that  upon  cross-ex- 
amination petitioner's  counsel  asked 
Vaughn  this  queution,  "Did  you  ever 
threaten  this  man's  life?"  that  counsel  for 
the  people  objected  to  the  question ;  that 
the  objection  was  sustained,  and  that  pe- 
titioner excepted  to  the  ruliug;  and  that 
the  court  refused  to  pot  said  exception  in- 
to the  bill,  but,  on  the  contrary,  settled 
said  bill  so  as  to  show  that  said  objection 
was  overruled.  It  appears,  however,  by 
the  answer  of  the  judge  and  the  admis- 
sions of  the  parties  ou  the  argument  of 
this  petition,  that  the  facts  about  the 
matter  were  these:  The  judge  did  first 
sustain  said  objection,  but  soon  after- 
wards, becoming  satisfied  that  bia  ruling 
WBS  wrong,  he  reversed  it,  and  aiu< 
the  question,  and  others  of  a  substan- 
tially similar  character,  to  be  asked.  Tlie 
presidlug  judge  would  no  doubt  have  been 
more  strictly  accurate  if  he  had  complied 
with  petitioner's  motion,  and  have  put 
Into  the  bill,  first  his  ruling  sustaining  tlie 
objection,  and  then  bis  subsequent  ruling 
denying  it,  (and  he  would  have  saved 
thereby  a  good  deal  of  trouble;)  but.  con- 
ceding everything  petitioner  contends  for, 
no  real  injustice  was  done  to  him,  and  tbe 
matter  is  not  of  sulticient  importance  to 
require  further  action  in  the  premiaes.  As 
to  tbe  other  matters  set  forth  in  the  peti- 
tion, it  is  not  averred  that  the  court  re- 
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fused  to  allow  the  exneptionB  mentioned. 
It  merely  appnara  tbat  there  are  sliftht 
difterencea  betwet^a  the  presidinK  judge 
and  petltlunpr  as  to  the  precise  circum- 
stances under  which  the  exceptions  were 
taken,  which  do  not  seem  to  us  to  be  ma- 
terial. The  prayer  of  the  petition  is  de- 
nied, and  the  proceeding  dismissed. 

We  concur :  Harbison,  J.;  Oarouttb, 
J.;  De  Haten,  J..  Shahfstein,  J.;  Pat- 
ERSON,  J. 

91  Cal.  no  " 

Cayanauoh  t.  Jaceso.v.    (No.  J4,256.) 
(Supreme  CouH  cf  California.    Oct  81, 1891.) 

BOVSDiMXB  —  EST1.BI.I8HMEI;T  BT    AOXBBItlSNT— 

Ratification. 

1.  The  fact  that  a  purchaser  of  land,  holding 
and  claiming  ownership  thereof,  has  not  yet  paid 
the  consideration  therefor,  does  not  invalidate  a 
parol  agreement  made  by  him  with  an  adjoining 
land-owner  fixing  the  boundaries  between  their 
laud. 

2.  Where  fences  were  erected  by  the  parties 
on  the  dividing  line  thus  determined,  and  the  ad- 
Joining  land-owner  paid  taxes  on  all  the  land  oc- 
cupied by  him,  the  acquiescence  of  said  pur- 
chaser in'the  boundaries  for  six  years,  and  his 
failure  to  claim  title  to  any  of  the  land  held  by 
his  neighbor,  constitute  a  ratification  of  the 
agreement  sufficient  to  take  it  out  of  the  statute 
of  frauds. 

Department  1.  Appeal  from  superior 
court,  Siskiyou  county;  Edwin  Sheabeb, 
Judge. 

Action  by  Cavanaugb  against  Jackson. 
Judgmect  for  plaintiff.  Defendant  ap- 
peals.   Reversed. 

Joba  V.  Brown  and  Jas.  F.  Furraher, 
for  appellant.  H.  U.  Gillis  and  H.  B.  I»  ar- 
ren,  for  respondent. 

Patkbbon,  J.  The  record  shows  that  In 
December,  1880,  and  long  prior  thereto,  the 
plaintiff  was  in  posseRBlun  of  the  Coats 
place,  which  he  now  owns,  aTid  the  defend- 
ant, Jacktjon,  was  in  posHesRlon  of  an  ad- 
joining ranch,  knowu  as  the  "  ISeaughan 
Place. "  A  dispute  having  arisen  ns  to  the 
boundary  line  between  the  two  ranches, 
a  surveyor  was  employed  by  plaintiff  and 
defendant  to  make  a  survey,  and  establish 
the  true  line.  Such  survey  was  made  in 
December,  1880.  The  plaintiff  testified  as 
follows:  "Jackson  had  this  land  fenced 
op  for  a  long  time  prior  to  the  1st  day  of 
September,  1886,— may  be  fouror  Ave  years 
before  that  date,— along  with  other  lands 
of  his.  •  •  •  Jackson  and  I  established 
a  Hue  of  fence  between  the  Coats  place, 
which  I  now  own,  and  the  Beaughau 
place,  now  owned  by  Jackson.  We  had 
the  land  surveyed  from  the  center  of  sec- 
tion 28,  west  to  the  road.  We  established 
the  line  on  the  quarter  section  line,  and 
when  we  established  the  line  Jackson 
moved  his  fence  out  to  the  road,  and  en- 
closed this  strip  in  controversy.  That 
strip  is  narrower  at  the  west  end  than  at 
tbeeastend.  I  bought  the  Coats  place  from 
Mr.  Orr,  but  the  deed  did  not  include  this 
strip,  and  Mr.  Warren  diacovered  that  I 
bad  no  deed,  and  that  I  must  have  a  deed. 
I  have  exercised  no  arts  of  ownership  over 
this  strip  of  land.  •  •  •  j  had  A.  M. 
Jones  survey  this  tract  Iq  about  1872. 
Tbat  strip  is  one  hundred  y^^rdB  wider  at 


the  oast  end  than  at  the  west  end.  Dan 
SullivuD  assisted  Davidson  in  making  the 
last  survey.  •  •  •  .lackson  and  I  put 
up  our  fences  on  the  line  as  determined  by 
Mr.  Davidson.  I  did  not  object  to  Mr. 
Jackson  putting  up  fence  on  Hue  from  cen- 
ter of  section  28  west  to  the  road,  and  in- 
closing this  tract  In  dispute.  He  fenced  it 
right  after  the  survey  made  by  Mr.  David- 
son. Tbat  line  never  was  inclosed,  except 
a  small  portion  thereof  inclosed  by  appcl* 
lant,  until  Mr.  Jackson  fenced  it  after  the 
Davidson  survey.  We  built  the  fences  on 
the  lines  agreed  on.  We  ran  one  line  west 
from  center  of  section  2S  to  the  road, 
and  on  this  line  Mr.  Jackson  was  to  build 
his  fence,  and  I  was  to  build  as  much  on 
the  north  and  south  line  as  he  was  to 
build  on  the  east  and  west  line,— we  were 
to  and  did  build  equal  portions  of  said 
fence.  Jackson  moved  out  bi3  fence,  and 
Inclosed  this  strip  of  .  land.  *  *  *  I 
never  asked  Mr.  Jackson  for  the  land,  nor 
to  be  let  into  possession  of  it. "  The  de- 
fendant testified  that  he  had  occupied  and 
-used  the  land  exclusively  since  1880,  and 
paid  taxeson  it  ever  since  1878.  when  he  paid 
his  proportion  for  the  Wbitinire  patent 
for  the  N.  W.  %  of  section  28;  that  he  took 
all  the  wood  he  needed  off  the  land  in  con- 
troversy since  the  establishment  of  the 
boundary  line,  and  bad  prohibited  others 
from  cutting  wood  there  for  eight  or  ten 
years  past.  The  assessment  rolls  offered 
in  evidence  showed  tbat  the  land  in  con- 
troversy had  been  assessed  to  defendant 
every  year  from  1878  to  1887,  and  that  de- 
fendant had  regularly  paid  said  taxes. 
The  defendant  testified  that  in  1872  a  sur- 
vey was  inadeby  one  Jones  on  behalf  of  Mr. 
Wholey,  Mr.  Cavanaugh,  and  himself,  the 
object  being  to  determine  how  much  Mr. 
Wholey  and  defendant  were  each  to  pay 
for  the  patent  for  the  land  granted  by  the 
state  to  Whltmlre.  In  rebuttal,  the  plain- 
tiff proved  by  the  records  of  the  assessor 
and  tax  collector  that  be  had  had  thelands 
In  controversy  assessed  to  him  for  the 
years  1885  and  1887,  and  bad  paid  the  tax 
for  the  year  ISS.'i. 

We  think  tbat  on  this  evidence  the  de- 
fendant was  entitled  to  judgment.  The 
parties  entered  Into  an  express  agreement 
fixing  the  dividing  line  between  their 
lands;  fences  were  built  upon  the  line  so 
established;  and  the  parties  have  ever 
since  acquiesced  therein.  It  is  well  settled 
tbat  where  the  owners  of  contiguous  lots 
by  parol  agreement  mutually  establish  a 
dividing  line,  and  thereafter  use  and  occu- 
py their  respective  tracts  according  to  it 
for  any  period  of  time,  such  agreement  is 
not  within  the  statute  of  frauds,  ond  it 
cannot  afterwards  be  controverted  by 
the  parties  or  their  successors  in  Interest. 
Wbltev.Spreckel8,73  Cal.  610, 17  Pac.  Hep. 
715;  Helm  v.  Wilson,  76  Cal.  485,18  Pac. 
Bep.  604;  Blair  v.  Smith,  16  Mo.  273;  Orr 
V.  Hadley.  36  N.  H.  575;  Laverty  v.  Moore, 
32  Barb.  347:  Houston  v.  Sneed.  15  Tex. 
307.  It  Is  the  policy  of  the  law  to  give 
stability  to  such  an  agreement,  because 
it  is  the  most  satisfactory  way  of  deter- 
mining the  true  boundary,  and  tends  to 
prevent  litigation.  Houston  v.  Matthews, 
1  Terg-  118:  Fisher  v.  Bennebolf,  121  III. 
435, 13  N.  B.  Rep.  130. 
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It  Is  claimed  by  reepondent  that,  as  the 
payment  was  made  several  years  prior  to 
tbe  time  wben  lie  received  liis  deed  from 
Cuats  for  tne  land  in  controversy,  It  is  not 
blndlni;  upon  him,  but  the  evidence  shows 
that  the  plaintiff  was  in  possession  of  the 
Coats  place,  and  claiming  to  be  tbe  owner 
up  to  the  line  established.  The  evident 
meaning  of  bis  testimony  is  that  be  had 
paid  lor  the  land,  but  had  failed  to  secure 
the  legal  title  thereto.  It  has  been  held 
that  such  an  agreement,  made  by  an  occu- 
pant ol  public  land,  was  binding  upon  him 
alter  be  acquired  legal  title  from  the  govern- 
ment. Jordan  v.Deaton,  23 Ark.  704.  iSce, 
also,  Orr  v.  Hadley,  supra;  Sllvarer  v. 
Hansen,  77  Cal.  586,  20  Pac.  Rep.  136.  In 
many  states  it  Is  held  that,  in  theabsenceof 
any  express  agreement,  where  the  bound« 
ary  line  has  been  recognized,  and  parties 
have  used  and  occupied  according  to  Itfor 
a  considerable  period,  although  less  than 
the  period  which  would  be  a  bar  under 
the  statute  of  limitations,  they  and  all 
claiming  under  them  will  be  estopped  from 
afterwards  claiming  a  different  boundary. 
Blair  V.  Smith,  aupra;  Smith  v.  Hamilton, 
20  Mich.  438. 

The  agreement  establishing  a  dividing 
line  between  the  plaintiff  and  tbe  defend- 
ant was  made  in  1881.  Coats  conveyed  to 
Cavanaugh,  April  30,  1884.  From  the  time 
the  agreement  was  made  until  the  com- 
mencement ol  this  action  on  April  15, 1887, 
plaintiO  never  exercised  any  acts  of  own- 
ership over  the  land  In  controrersy.  This 
long-contlnoed  acquiescence  by  the  plain- 
tiff in  tba  line  previously  established  we 
think  is  a  ratification  of  the  asrreement 
made  in  1881.  Juds:ment  and  order  re- 
versed, and  cause  remanded  for  a  new 
trial. 

We  conenr:    Harrison,  J;  Garoutte.  J. 


Bltzboth  t.  ZlTAir  et  al.     (No.  14,281.) 
{Bmpreme  Court  of  California.    Oct.  31,  1891.) 

PHACTICE — SeTTIWG  CASE  FOR  TRIAIj — ^WAIV- 
ER OF  FiNDnras — CoimwrjAwcE. 

1.  A  rule  of  the  trial  court  provides  '^hat 
on  any  Monday  either  party  may  on  motion  have, 
without  notice,  any  case  set  down  for  trial,  •  *  ♦ 
and  for  such  purpose  the  opposite  party  is 
deemed  to  have  received  notice  that  such  action 
would  be  taken."  Held,  where  a  case  was  on 
the  4th  day  of  tbe  month  set  for  trial  or  the 
13th,  and  defendant's  attorney  received  notice 
of  such  action  on  the  7th,  a  new  trial  will  not 
be  granted  on  the  irroand  that  defendant's  at- 
torney did  not  have  sufficient  notice  that  tbe 
case  had  been  set  for  trial. 

2.  Code  cavil  Proo.  Cal.  {  634,  provides  that 
"findings  of  fact  may  t>e  waived  by  tbe  several 
parties  to  an  issue  of  fact  (1)  by  failing  to  ap- 

rr  at  tbe  trial, "  etc.  Held,  where  defendant, 
.  attorney,  appeared  specially,  to  move  for  a 
continuance  of  the  case,  and,  on  the  motion  be- 
ing denied,  withdrew  from  the  trial,  defendant 
thereby  waived  the  findings  of  fact. 

3.  Under  Code  Civil  Proo.  Cal.  g  1029,  which 
provides  that  when  for  any  reason  a  postpone- 
ment of  a  trial  is  asked  tbe  court  may,  m  its  dis- 
cretion, make  the  tiayment  of  oosts  occasioned  by 
such  continuance  a  condition  of  granting  tbe 
same,  where  defendaut  refused  to  pay  tbe  costs 
the  denial  of  the  motion  for  a  continuance  is 
not  eiTor. 


Commissioners'  decision.  Departmeul 
1.  Appeal  from  superior  court,  Tulare 
county;  William  W.  Cross,  Judge. 

Action  to  quiet  title  by  David  Eltsroth 
against  Patrick  Ryan  and  J.  H.  Wythe. 
From  a  judgment  In  favor  of  plain tlR  de- 
fendants appeal.    Affirmed. 

Welles  Wbittnore  and  D&vid  Stoddart, 
(or  appellants.  Lamberson  dt  Taylor,  for 
responden  t. 

Belcher,  G.  The  plaintiff  brought  this 
action  against  Patrick  Ryan  and  J.  E. 
Wythe  to  quiet  his  title  to  a  quarter  sec- 
tion of  land  in  Tulare  county.  The  defend- 
ants answered  separately.  The  ease  as 
against  Wytbe  was  tried,  and  Judgment 
rendered  tor  the  plaintiff.  From  that 
Judgment  and  an  order  refusing  a  new 
trial  an  appeal  was  taken  to  this  court, 
where  the  judgment  and  order  were  af- 
firmed. 89  Cal.  135,  26  Pac.  Rep.  647.  The 
case  as  against  Ryan  was,  on  tbe  4th  day 
of  March,  lS>i9,  set  down  for  trial  on  tbe 
13tb  day  of  that  month.  Ryan  resided  at 
Portland,  Or.,  and  his  attorney  at  Oak- 
land, In  this  state.  The  attorney  received 
notice  on  tbe  7th  of  the  month  that  the 
case  had  been  set  for  trial  on  the  13th. 
and  immediately  tdegraphed  his  client  to 
that  effect.  The  defendant  started  for 
Oakland,  and  arrived  there  on  the  10th, 
which  was  Sunday.  On  the  next  day  he 
saw  his  attorney,  and  then  for  the  first 
time  learned  that  he  was  too  sick  to  at- 
tend the  trial  at  the  time  set  for  it.  He 
advised  with  his  attorney  as  to  the  best 
course  to  pursue,  and  attemroted  to  pro- 
cure other  counsel  in  Oakland  to  go  with 
him  to  Yisalia,  and  try  the  case,  but 
was  imable  to  do  so.  The  attorney  and 
his  attending  physician  then  made  afiB- 
davits  showing  the  attorney's  sickness 
and  inability  to  be  present  at  the  trial, 
and  that  there  was  not  sufficient  time  to 
engage  other  counsel  to  conduct  it,  and 
also  that  the  attorney  was  familiar  with 
all  the  facts  of  the  case,  and  believed  that 
his  client  had  a  meritorious  defense.  These 
affidavits  were  given  to  defendant,  and  he 
then  started  for  Visalia,  where  he  arrived 
on  the  12th.  Immediately  on  his  arrival 
he  consulted  E.  0.  Larkins,  an  attorney 
at  law  residing  there,  and  engaged  him  to 
appear  in  court  the  next  day  and  move  for 
a  continuance.  When  the  case  was  called 
nn  the  13th  Larkins  appeared  and  moved 
for  a  continuance  on  the  sflSdavits  which 
defendant  had  brought  from  Oakland. 
The  court  asked  the  attomev  if  his  client 
was  prepared  to  pay  the  costs  of  tbe  con- 
tinuance, and  he  answered  that  he  was 
not.  The  court  then  denied  the  motion, 
and  Larkins  withdrew  from  the  case. 
Tbe  trial  was  thereupon  commenced,  and, 
after  the  introduction  of  oral  and  docu- 
mentary evidence  by  the  plaintiff,  tliecause 
was  submitted,  and  Judgment  rendered  in 
his  favor,  but  no  findings  were  filed.  The 
defendant  moved  for  a  new  trial  upon  a 
bill  of  exceptions  and  upon  new  ufflda  vlts, 
made  by  himself  and  bis  attorney,  setting 
up,  among  other  things,  that  alter  defend- 
ant arrived  in  Visalia  be  bad  not  sufficient 
time  to  procure  tbe  attendance  of  his  wit- 
nesses or  familiarise  Larkins  or  any  attor- 
ney with  the  facts  of  tbe  case.    Tbe  court 
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denied  the  mution,  and  the  defendant  ap- 
peals from  the  judgment  and  order.  All 
the  pointii  urged  for  a  rerertjal  of  the  judg- 
ment except  three  were  decided  aifalnat 
appellant's  contention  on  Wythe's  ap- 
peal. The  three  remaining  points  are: 
First,  that  defendant's  attorney  had  no 
sufficient  notice  that  the  case  had  been  set 
lor  trial;  second,  that  the  court  erred  in 
nut  making  and  filing  findings  of  fact  and 
its  conclusions  of  law  therefrom;  and, 
third,  that  the  court  erred  in  not  granting 
defendant's  motion  for  a  continnance. 

1.  It  is  claimed  that  the  attorney  for  de- 
fendant Tras  notified  that  the  case  had 
been  set  out  for  trial  by  a  letter  written 
by  the  attorney  for  plaintiff,  and  sent  by 
nail  from  "Vlsalla  to  Oaliland  ;  that,  the 
distance  between  the  two  places  being  260 
miies,  he  was  entitled,  under  section  lOlS 
of  the  Code  of  Civil  Procedure,  to  21  days' 
notice,  commencing  with  the  time  the  let- 
ter was  deposited  in  the  post-office  at  VI- 
salia,  before  a  legal  trial  could  be  had ; 
and  that,  no  such  notice  having  been  giv- 
en, defendant  was  deprived  of  a  statutory 
right,  and  thereby  prevented  from  having 
a  fair  trial.  We  do  not  think  this  posi- 
tion can  be  maintained.  It  does  not  ap- 
pear ftom  the  record  how  or  by  whom  the 
attorney  was  notiOed  that  the  case  bad 
been  set.  He  only  states  in  his  afiSdavit 
that  he  received  the  notice  on  or  about 
March  7,  1889.  But,  however  the  notice 
may  have  been  given,  the  section  of  the 
Code  cited  has  nothing  to  do  with  it.  No 
notice  of  the  setting  of  a  ca«e  for  trial  is 
required  by  statute.  One  having  a  law- 
suit pending  must,  by  himself  or  his  at- 
torney, whether  they  repide  in  the  county 
where  the  case  is  or  elsewhere,  watch  its 
progress,  and  he  can  only  be  heard  to  com- 
plain that  a  proceeding  Is  taken  against 
him  In  his  absence  when  it  Is  taken 
through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect.  Section  473, 
Code  Civil  Proc.  Ordinarily  the  time 
when  demurrers  and  motions  may  be 
heard  and  cases  set  down  tor  trial  is  regu- 
lated by  rules  of  court;  and  In  the  court 
below  there  seems  to  have  been  a  rule 
reading  an  follows:  "It  Is  by  the  court 
ordered  that  on  any  Monday  either  party 
may  on  motion  have,  without  notice,  any 
cane  set  down  for  trial,  and  dispose  ol  any 
motion  on  file  to  settle  the  pleadings  and 
dispose  of  a  demurrer  which  has  been  on 
file  three  days  previous  to  such  Mondays; 
and  for  any  of  such  purposes  the  opposite 
party  is  deemed  to  have  received  notice 
that  such  action  would  be  taken. " 

2.  It  is  contended  that  findings  were  not 
waived,  and  that,  as  no  findings  were 
filed,  the  judgment  should  be  reversed; 
but  we  think  the  record  conclusively 
shows  that  findlnes  were  waived.  The 
Code  f section  634,  Code  Civil  Proc.)  pro- 
vides :  "  Findings  of  fact  may  be  waived 
by  the  several  parties  to  an  issue  «)f  fa<'t 
(1)  by  falling  to  appear  nt  the  trial."  It 
appears  that  Larklns  appeared  only  for 
the  special  purpose  of  moving  for  a  short 
postponement  of  the  trial,  and  that, 
when  his  motion  was  denied,  he  with- 
drew from  the  case.  And  the  judgment 
recites  that  the  cause  came  on  regularly 
for  trial,  the  plalatttt  appearing  by    his 


attorney,  "and  the  said  defendant,  Pat- 
rick Kyan,  not  appearing  either  in  person 
or  by  attorney,  and  thereby  waiving  find- 
ings in  said  cause. "  The  Judgment  can- 
not, therefore,  be  reversed  on  this  ground. 
8.  Every attorneylssupposed tocxamine 
the  facts  and  stud;  up  the  law  of  a  case 
before  he  enters  upon  the  trial  of  it.  And 
where,  as  here,  an  attorney  suddenly  be- 
comes sick,  and  is  thereby  prevented  from 
being  present  at  the  time  set  for  trial,  a 
postponement  should  undoubtedly  be 
granted  for  such  time,  at  least,  as  will 
enable  the  litigant  to  procure  another  at- 
torney, and  have  him  become  raralilar 
with  the  facts  and  law  which  be  is  ex- 
pected to  present.  But  under  our  Code, 
whenever  a  postponement  of  a  trial  is 
askod  on  any  ground,  the  court  is  au- 
thorized, in  its  discretion,  to  make  the 
payment  of  costs  oi^casloned  by  the  post- 
ponement a  condition  of  granting  the 
same.  Section  1029,  Code  Qvil  Proc. 
This  condition  was  imposed  by  the  court 
below,  and  not  accepted  by  the  defendant. 
Under  these  circumstances,  we  cannot  say 
that  the  refusal  to  grant  the  postpone- 
ment was  a  reversible  error.  It  follows. 
In  our  opinion,  that  the  judgment  and  or- 
der should  be  affirmed,  and  we  so  advise. 

We  concur :    Tbmplk,  C.  ;  B'oote,  C. 

Pek  Cotjiam.  For  the  reasons  given  In 
the  foregoing  opinion  tbejudgmeut  and 
order  are  affirmed. 


(91  Cal.  689) 

Jix  parte  Tcttle.  (No.  20,835.) 
(Supreme  Court  <ff  Calif  omia.  Cot.  81, 1891.) 
Validitt  or  OsDiNANCB— Fool-Sbluko. 
ander  Const.  Cal.  art.  11,  %%  7,  11,  author- 
izlog  the  city  and  county  of  San  Francisco  to 
make  aod  enforce  within  its  limits  such  police 
regulations  as  are  not  in  conflict  with  general 
laws,  an  ordinance  prohibiting  the  sale  of 
pools,  etc.,  on  horse  races,  "except  mtbin  the  in- 
closnre  of  a  race  track  where  such  trial  or  con- 
test is  to  take  place, "  is  valid,  since,  thongh  iu 
incidental  effect  may  be  to  confer  special  priv- 
ileges on  the  ownerp  of  race  tracks,  its  piupose 
is  to  restrain  gambling  of  the  cliaracter  men- 
tioned, wMch  is  a  proper  subject  of  police  regu- 
lation. 

Id  bank.  Petition  for  writ  of  babeascor- 
pus  on  behalf  of  ■  Tuttle  to  the  chief 

of  police  of  San  Francisco.  Writ  din- 
charged,  and  prisoner  remanded. 

W.  W.  Foote,  George  A.  Knight,  and 
Oarret  W  McEnemey,  for  petitioner. 
Davis  Louderback,  fur  respondent. 

Dk  Havkn,  J.  The  return  to  the  writ 
issned  herein  shows  that  the  petitioner 
was  at  the  date  of  its  service  in  the  cus- 
tody of  the  chief  of  police  of  the  city  and 
ciunty  of  San  Francisco,  under  arrest  up- 
on a  charge  of  violating  an  ordinance  uf 
that  city,  which  prohibits  selling  pools  on 
horse-races,  or  holding  money  or  other 
thing  as  a  stake  upon  any  wager  as  to 
the  result  of  such  race,  "excei)t  within  the 
incloBure  of  a  race  track  where  such  trial 
or  contest  Is  to  take  place. "  The  pream- 
ble to  this  ordinance,  which  gives  the  rea- 
son for  its  enactment,  la  as  follows: 
"Whereas,  it  has  become  apparent  that 
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the  practice  of  ganiblinK  on  homo-races 
has  become  alarmingly  prevalent,  and  is 
the  cause  o(  debauching  many  of  our  boys 
■and  young  men,  rendering  them  unfit  for 
the  honorable  occupations  of  life;  and 
whereas,  this  discreditable  occupation, 
with  all  its  vicious  reHults,  is  allowed  in 
all  its  aliuriugfeatures  to  occupy  places  in 
the  buBiness  portion  of  our  city,  enticing 
our  youths  into  habits  which  ultimately 
effect  their  ruin  and  degradation;  and 
whereas,  it  Is  asserted  that  there  is  no 
legislation  prohibitory  of  this  nefarious 
and  demoralizing  pursuit  being  conducted 
and  carried  on,  the  present  legislature 
having  failed  to  pass  any  of  the  bills  intro- 
duced for  that  purpose:  Now,  therefore, 
the  people  of  the  city  and  county  of  San 
Francisco  do  ordain,"  etc.  It  is  claimed 
by  the  petitioner  that  the  ordinance  is 
void,  for  the  reason  that  it  in  effect  gives 
to  the  proprietor  of  the  raee-conrse  the 
right  to  determine  who  shall  enjoy  the 
privilege  of  indulging  in  this  species  of  bet- 
ting, ap  he  has  the  power  to  admit  and  ex- 
clude whom  he  pleases,  and  only  those  ad- 
mitted to  the  track  arc  permitted  to 
wager  upon  the  result  of  the  race;  and, 
fni'ther,  that  a  monopoly  is  created  in  fa- 
vor of  such  proprietor,  as  those  who  de- 
sire to  engage  ia  the  business  of  pool- 
selling  will  necessarily  be  compelled  to 
pay  him  for  the  privilege.  We  do  not 
think  these  objections  have  sufficient  force 
to  render  the  ordinance  invalid.  Under 
sections  7  and  11  of  article  11  of  the  consti- 
tution of  this  state  the  city  and  county  of 
San  Francisco  is  authorized  to  maka  and 
enforce  within  its  limits  such  police  regu- 
lations as  are  not  in  conflict  with  general 
laws,  and  the  ordinance  in  question  is 
clearly  a  police  regulation.  Any  practice 
or  business,  the  tendency  of  which,  as 
shown  by  experience,  is  to  weskt-n  or  cor- 
rupt the  morals  of  those  who  follow  it,  or 
to  encourage  idleness  instead  of  habits  of 
industry,  is  a  legitimate  subject  for  regu- 
lation or  prohibition  by  the  state;  and 
that  gambling,  in  the  various  modes  in 
which  it  is  practiced,  is  thus  demoralizing 
in  its  tendencies,  and  therefore  an  evil 
which  the  law  may  rightfully  suppress 
without  interfering  with  any  of  those  in- 
herent rights  of  citizenship  which  it  Is  the 
object  of  government  to  protect  and  secure, 
is  no  longer  an  open  question.  The  meas- 
ures needful  or  appropriate  to  be  taken  in 
the  exercise  of  this  police  power  are  deter- 
mined by  legislative  policy,  and  for  this 
purpose  a  wide  discretion  is  committed  to 
the  law-making  body.  Whether  it  shall 
entirely  prohibit,  or  only  regulate  by  con- 
fining such  practices  within  prescribed 
limits;  whether  the  law  shall  apply  to 
every  kind  of  gambling,  or  only  to  those 
games  or  wagers  in  which  evil  effects 
appear  with  greatest  prominence,— must 
be  determined  primarily  by  the  legislative 
department  of  the  state  or  of  the  munlci- 
pulity  authorized  to  exercise  this  great 
power,  which  is  conferred  for  the  purpose 
of  secuiing  the  public  safety  and  welfare; 
and  unless  it  clearly  appears  that  a  stat- 
ute or  ordinance  ostensibly  enacted  for 
this  purpose  has  no  real  or  substantial  re- 
lation to  these  objects,  and  that  the  fun- 
damental rights  of  the  citixen  are  assailed 


under  the  guise  of  a  police  regulation,  the 
action  of  that  department  is  conclusive. 
Mugler  V.  State,  123  U.  S.  661,  8  Sup.  Ct. 
Kep.  373;  In  re  Jacobs.  98  N.  Y.  5)8;  Water- 
town  V.  Mayo,  109  Mass.  315;  Ex  parte 
Keating,  38  (?al.  702.  It  Is  manifest,  we 
think,  under  this  rule,  that  the  ordinance 
in  question  cannot  be  declared  invalid. 
Whatever  may  be  Its  incidental  effect,  it  is 
apparent  that  it  is  not  the  object  or  pur- 
pose of  the  ordinance  to  confer  any  special 
privilege  or  benefit  upon  those  who  own 
or  control  race-courses,  by  giving  them 
the  exclusive  right  to  carry  on  the  busi- 
ness, or  of  selling  to  others  the  privilege 
of  pool-selling  on  horse-races,  and  there- 
fore we  need  not  stop  to  consider  whether 
a  law  or  ordinance  having  only  such  an 
effect,  or  plainly  intended  to  accomplish 
such  an  object  under  the  mere  pretense  of 
establishing  a  police  regulation,  could  be 
upheld.  As  already  stated,  a  large  discre- 
tion is  vested  in  tlie  legislative  branch  of 
the  municipal  government, in  rtenling  with 
questions  of  this  character,  in  determining 
not  only  what  games  or  wagers  should  be 
made  the  subject  of  legislation,  but,  if  per- 
mitted at  all,  under  what  regnlations 
they  should  be  allowed  to  exist.  It  seems 
to  have  been  the  judgment  of  that  depart- 
ment that  the  existing  evils  consequent 
upon  selling  pools  on  horse-races,  as  de- 
clared in  the  preamble  to  the  ordinance 
under  review,  would  be  sufficiently  re- 
strained by  confining  the  business  to  the 
inclosure  where  the  race  is  to  be  run,  and, 
as  the  object  sought  to  be  accoraplislied  is 
lawful,  and  the  mode  of  regulation  not 
clearly  inappropriate  to  effect  it,  the  ordi- 
nance is  valid.  Writ  discharged,  and  pris- 
oner remanded. 

We  concur:  Bbattt,  C.  J. ;  Gaboutte. 
J.;  Sharpstein,  J.;  EIabbison,  J. ;  Pater- 
son,  J. 

tl  Cal.  C06 
BAirauBT  v.  AxsoVD.    (No.  14,163.) 

(Supreme  Court  of  CaUfomUi.     Nov.  5, 1891. ) 
Waiver  op  Errob — Contracts  bt  Marbibd  Wo- 
men —  Specific  Feufobm ance  —  Acknowledo- 

MBNT. 

1.  The  fact  that  appellant's  demurrer  to  the 
complaint  was  overruled  by  conseiitdoes  not  pre- 
elude  blm  from  attacking  Its  sufSoiency  in  the 
appellate  court. 

2.  Under  Civil  CoAe  CoL  }  1093,  providing 
that  no  estate  in  the  land  Of  a  married  woman 
shall  pass  except  by  a  grant  or  Insti-ament  ac- 
knowledged by  her,  and  section  1187,  providing 
that  a  conveyance  by  a  married  woman  has  no 
validity  until  acknowledged,  an  unacknowl- 
edged contract  by  a  married  woman  for  the  sale 
of  her  land  is  void,  and  cannot  be  enforced  by 
her,  and  is  not  one  which  she  oan  avoid  or  not, 
at  her  option. 

3.  The  vendor's  failure  to  demand  the  pur- 
chase money,  and  tender  a  deed,  upon  the  ven- 
dee's default  of  payment,  under  a  contract  for  the 
sale  of  land,  does  not  estop  the  vendor  from  en- 
forcing the  contract,  although  time  is  of  the  es- 
sence thereof.  Wilcoxson  v.  Stitt,  66  Cal.  .59(5, 
4  Fac.  Bep.  629,  and  Smith  v.  Hohn,  87  Cal.  4t>9, 
25  Fac.  Rep.  696,  followed. 

i.  The  certificate  of  acknowledgment  ol  a 
notary  public  to  a  conveyance  by  a  married  wo- 
man IS  not  a  part  thereof,  under  Civil  Code  Cal. 
§  1188,  making  the  indorsement  on  the  instrament, 
or  attaching  thereto  a  certificate  of  acknowledK- 
ment,  a  purely  ministerial  doty,  and  aections 
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1093  and  1187,  providing  that  her  conveyance, 
when  executed  and  acknowledged,  has  the  same 
effect  as  the  deed  of  an  unmarried  woman,  and  Is 
sufficient  to  pass  her  estate;  anil  the  fact  that  a 
married  woman's  contract  for  the  sale  of  land, 
as  set  out  in  her  complaint,  in  an  action  for  its 
enforcement,  contains  no  certificate  of  acknowl- 
edgment, does  not  make  it  appear  to  have  been 
unacknowledged,  and  control  alleprations  that  she 
"entered  into  a  contract  with  the  defendant, " 
etc.,  whereby  she  "agreed  to  sell  to  the  defend- 
ant," etc.,  and  "the  said  defendant  agreed  to 
purchase, "  etc. 

Department  1.  Appeal  from  superior 
court,  Loa  Angeles  county;  Walteu  Van 
Dtkb,  Judge. 

Action  hy  Catherine  Bnnbury  against 
DeloH  Arnold  to  enforce  a  contract  for  the 
sale  of  land.  From  a  judgment  for  plain- 
tiff, defendant  appeals. 

Metcalfe  &  McLacblan  and  Delos  Arnold, 
for  appellant.  H.  C.  Ciirr,  ^\  S.  Wright, 
and  John  Haynes,  lor  respondent. 

Garoutte,  J.  This  action  is  brought  by 
respondent,  who  waa  the  vendor  in  a  con- 
tract for  the  sale  of  certain  real  estate,  to 
enforce  specific  performance  of  the  con- 
tract on  the  part  of  the  appellant,  who 
was  the  vendee.  There  is  an  appeal  by 
defendant  from  the  judgment.  A  copy  of 
the  contract  is  attached  to  the  complaint, 
and  made  part  of  it.  The  contract  shows 
that  the  plaintiff  was  a  married  woman 
and  the  wife  of  T.  Banbury  at  the  time  she 
entered  into  it.  There  is  no  certificate  of 
acknowledgment  attached  thereto,  and 
no  express  allegation  in  the  complaint 
that  it  was  acknowledged.  For  grounds 
of  reversal  appellant  insists  that  the  com- 
plaint does  not  state  facts  sufilclent  to 
constitute  a  cause  of  action.  The  fact 
that  appellant's  demurrer  was  overruled 
by  consent  does  not  preclude  him  from  at- 
tacking tbe  judgment  in  this  court  upon 
the  ground  that  it  rests  upon  a  complaint 
Inherently  defective,  and  It  is  upon  the 
sufBcIency  of  that  complaint  that  the 
merits  of  this  appeal  must  be  determined. 
Section  1093  of  the  Civli  Code  provides* 
"No  estate  In  the  rt^al  property  of  a  mar- 
ried woman  passes  by  any  grant  purport- 
ing to  be  execDted  or  acknowledged  by 
ber,  unless  tbe  grant  or  instrument  is  ac- 
knowledged by  ber  In  the  manner  pre- 
scribed by  sections  1186  and  1191."  Section 
1187  of  the  Civil  Code  provides  that  a  con- 
veyance by  a  married  woman  has  no  va- 
lidity until  acknowledged  according  to  the 
requirements  of  section  118B.  In  the  case 
of  Jackson  v.  Torreuce,  83  Cal.  523,  23  Pac. 
Rep.  695,  it  was  held  under  these  provis- 
ions of  the  Code  that  specific  performance 
of  an  unacknowledged  executory  contract 
of  a  married  woman  to  convey  her  sepa- 
rate real  property  could  not  be  compelled. 
In  the  case  at  bar,  assuming  that  this 
contract  was  not  acknowledged,  wo  have 
a  married  woman  attempting  to  enforce 
against  the  vendee  her  unacknowledged 
executory  contract  for  the  sale  of  real 
estate.  As  we  have  seen,  the  vendee  could 
not  have  enforced  the  contract  against 
her,  and  there  is  no  principle  of  equity 
that  gives,  or  should  give,  her  rights  un- 
der the  contract  not  accorded  to  the  de- 
fendant vendee.  This  principle  Is  clearly 
declared  in  Cooper  v.  Pena,  21  Cal.  412; 
Cal.Rep.  26-28  P.— 46 


and  In  "Vassault  v.  EdwardB,  43  Cal.  466, 
the  court  said  :  "  There  Is  no  exception  to 
the  rule,  at  least  none  now  occurs  to  us, 
that  the  contract,  though  signed  by  both 
parties,  will  not  be  specifically  executed 
at  the  instance  of  one  party,  unless  per- 
formance on  his  part  could  also  be  com- 
pelled. The  proposition  that  specific  per- 
formance of  the  contract  would  not  be  de- 
creed when  the  party  asking  its  enforce- 
ment could  not  be  compelled  to  perform  it 
wasdecislveof  thecase,  (referring  to  Coop- 
er V.  Pena,)  and  upon  It  the  case  was  In 
fact  de<;ided ;  and,  in  our  opinion,  the  de- 
cision Is  sustained  by  the  overwhelming 
weight  of  the  authorities."  Appellant 
concedes  the  rale,  but  insists  that  this 
cuuse  is  an  exception  thereto,  and  similar 
In  principle  to  those  cases  which  hold  that 
a  minor  may  enforce  his  contract  after  ar- 
riving at  majority,  or  that  a  beneficiary 
may  enforce  a  contract  against  his  trustee 
although  the  trustee  had  no  enforceable 
rights  against  him.  The  principles  there 
involved  are  not  analogous,  ijuch  con- 
tracts for  just  and  proper  reasons  are 
made  voidable  at  tbe  option  of  the  infant 
or  beneficiary;  but  in  this  state  a  married 
woman,  in  dealing  with  her  separate 
property,  stands  upon  no  such  plane,  and 
is  hampered  in  her  transactions  relating 
to  her  property  in  no  such  manner.  The 
contract  in  this  easels  not  one,  and  cer- 
tainly should  not  be  construed  as  one, 
voidable  at  plaintiff's  option.  The  consid- 
eration actuating  the  vendee  in  eutering 
into  the  contract  was  her  agreement  to 
convey  the  land  to  him.  Her  acknowl- 
edgment of  tbe  contract  was  an  essential 
part  of  the  execution  of  it,  (Joseph  v. 
Dougherty,  60  Cal.  360.)  and,  not  being 
acknowledged,  It  was  not  executed;  and, 
the  consideration  actuating  the  vendee 
having  totally  failed,  the  contracf  was 
absolutely  void,  and  became  niidaw  pac- 
tum for  all  purposes. 

Appellant  contends  that  time  was  of  the 
essence  of  the  contract,  and  that  plalntlR 
did  not  tender  a  deed  and  demand  the 
purchase  price  until  some  months  subse- 
quent to  the  date  fixed  by  the  contract 
for  final  poyment,  and  that,  therefore,  it 
will  not  support  the  action.  Whiletheau- 
thorlties  in  this  state  are  not  as  explicit 
and  uniform  upon  this  question  as  they 
should  be,  yet  the  true  rule  Is  laid  down 
in  WilcoxBon  v.  Stltt,  63  Cal.  596,  4  Pac. 
Rep.  629,  and  Smith  v.  Mohn,  87  Cal.  489, 
25  Pac.  Rep.  696,  and  ns  there  found  is 
opposed  to  appellant's  contention  In 
this  regard.  Respondent  insists  that  it 
does  not  appear  from  tbe  record  that  the 
contract  was  not  acknowledged,  and, 
consequently,  the  judgment  must  be  af- 
firmed. The  allegation  of  the  complaint 
In  this  regard  Is:  "On  the  6th  day  of  May, 
1887,  the  plaintiff  entered  into  a  contract 
with  tbe  defendant,  whereby  the  plaintiff 
agreed  to  sell  to  the  defendant,"  etc., 
"and  the  said  defendant  agreed  to  pur- 
chase," etc.  In  Kays  v.  Fhelan,  19  Cal. 
128,  In  construing  a  similar  allegation  of 
a  complaint,  the  court  said:  "Upon  the 
allegation  of  the  complaint,  the  deed 
must  be  presumed  to  have  been  such  as 
passed  the  estate  of  the  plaintiff  in  the 
premises."    Appellant  concedes  this  priu- 
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ciple  of  law,  bat  says  that  a  copy  of  the 
contract  Is  made  part  of  the  complaint, 
and  controls  the  allegations  thereof  aa 
lo  Its  contents,  and  it  appears  therefrom 
that  thecertlflcate  of  acknowledgment  was 
not  attached,  and  tnat,  therefore,  it  af- 
firmatively appears  that  the  contract 
was  not  acknowledged.  The  proper  solu- 
tion of  this  question  depends  upon  the 
fact  as  to  whether  or  not  the  certificate 
of  acknowledgment  of  a  notary  public  to 
a  conveyance  of  a  married  woman  is  a 
part  of  the  conveyance.  If  the  rertiflcate 
of  acknowledgment  is  no  part  of  the  con- 
veyance, then  the  absence  of  such  certifi- 
cate upon  the  copy  of  the  contract  at- 
tached to  the  complaint  would  in  no  way 
affirmatively  indicate  that  the  contract 
was  not  executed  an<i  acknowledged  ac- 
cording to  law,  and  the  allegation  of  the 
complaint  heretofore  quoted  would  be 
quite  sufficient  to  show  such  to  be  the 
fact.  Prior  to  the  adoption  of  the 
Codes,  under  a  line  of  authorities  cited  in 
Leonis  v.  Lazzarovich,  55  Cal.52,  It  would 
appear  that  the  certificate  of  acknowl- 
edgment of  a  married  woman  was  an  es- 
sentiol  part  of  the  execution  of  her  deed, 
and  even  In  that  case,  though  not  necessa- 
ry to  its  determination,  there  isfouud  lan- 
guage supporting  such  views.  In  Wedel 
V.  Hermau,  59  Cal.  511.  this  very  question 
was  under  discussion  ;  and,  while  the  case 
may  not  be  deemed  authority  by  reas'^n 
of  the  remaining  justices  of  the  depart- 
ment simply  concurring  in  the  Judgment, 
yet  the  views  there  expressed  by  Justice 
McKgb  seem  to  Indicate  the  true  rule.  He 
said:  "But  execution,  acknowledgment, 
and  certification  of  acknowledgment  were 
no  longer  necessary  to  the  validity  of  her 
conveyance.  It  was  sufficient  to  pass  her 
estate  if  she  executed  and  af-knowledged  a 
conveyance  thereof  according  to  the  re- 
quirements of  the  Code.  Section  1093, 
Civil  Code.  When  thus  executed  and  ac- 
knowledged, her  convej'ance  had  the  sa  me 
legal  effect  as  the  deed  of  a  feme  sole.  Sec- 
tion 1187,14.  Therefore  the  certificate  of 
acknowledgment  is  not  an  essential  part 
of  her  conveyance.  That,  under  the  Code, 
Is  regarded  simply  as  record  proof  of 
the  fact  of  acknowledgment.  When  ac- 
knowledgment has  been  made  according 
to  law,  before  an  officer  quallfled  bylaw 
to  take  It,  the  party  making  it  has  done 
all  that  the  law  requires  to  make  the  in- 
strument her  act  and  deed.  Her  deed  thus 
exwuted  and  acknowledged  may  be  valid, 
though  defectively  certified.  The  embod- 
iment of  the  fact  of  acknowledgment  in 
tlie  form  of  the  certificate  prescribed  by 
law  devolves  upon  the  officer  who  has 
taken  the  proof  of  it,  and  not  upon  the 
party  making  it."  Under  section  1188  of 
the  Civil  Code,  the  duty  of  the  officer  in 
Indorsing  upon  the  instrument  or  attach- 
ing thereto  a  certificate  of  acknowledg- 
ment in  the  form  required  by  law  is  pure- 
ly ministerial,  and  it  Is  impossible  to  com- 
prehend how  the  ministerial  act  of  such 
officer  can  be  construed  to  form  a  part 
of  the  execution  of  an  instrument  by  a 
married  woman  conveying  realty.  In  .To- 
seph  v.  Dougherty,  60  Cal.  360,  It  was  held 
that  when  an  instrument  was  signed  and 
acknowledged  by  a  married  woman  it  was 


executed;  and  in  Hutchinson  y.  AIns- 
worth,  78  Cal. 458, 15  Pac.Rep.  82,tbecoart 
clearly  indicates  that  the  notary's  certi8- 
cate  Is  no  part  of  the  conveyance,  where 
it  is  said:  "The  conveyance,  then,  having 
been  properly  executed  and  acknowledged, 
(though  not  properly certitied.)  was  valid 
as  between  the  parties  to  it  and  all  the 
world,  except  subsequent  boaa  tide  pnr- 
chasers, "  etc.  We  therefore  conclude  that 
the  record  before  us  does  not  show  that 
the  contract  involve<l  In  this  case  was  not 
acknowledged  by  the  plaintiH.  Let  the 
Judgment  be  affirmed. 

We  concur t.  Patebson,  J.;  Haubi- 
BON,  J. 

m  Cal.  600» 

l<'iTZOBRAr..o  T.  Neustadt.    (No.  14.390.) 
(Supreme  Court  cf  California.    Nov.  6, 1891.) 

FjIAUDDLBNT  CONVBTAXCES— HbVIEW  or  EriDEXCI 

—Continuance  —  Actiok  bt  Assignee  of  Ix- 

SOLVB.VT. 

1.  In  an  action  by  an  assignee  to  recover  goods 
sold  by  one  G.,  an  Insolvent,  within  SU  days  of 
his  insolvency,  the  complaint  alleged  "that  at  the 
time  of  the  attempted  sale,  •  •  •  and  for  a 
long  time  prior  tbereto,  the  said  O.  was,  and  ever 
since  has  been,  indebted  to  various  persons  in 
large  sums  of  money ;  ani  during  all  said  times 
was,  and  still  is,  unable  to  pay  his  debts  from 
his  own  means,  as  said  debts  t>ecome  due,  and 
then  was,  and  still  is,  an  insolvent  debtor, "etc 
Held,  that  the  allegations  safBciently  showed 
O.  'a  flnanoiai  condition  when  the  sale  was  madei 

8.  As  there  was  a  conflict  in  the  evidence  as 
to  defendant's  knowledge  of  O.'s  linancial  condi- 
tion when  the  goods  were  purchased,  the  find- 
ings of  the  trial  court  will  not  l>e  disturbed. 

3.  A  trial  court  may,  in  its  discretion,  allow 
parties  to  amend  their  pleadings,  and  such  action 
will  be  sustained,  nnless  there  is  gross  abase  of 
discretion. 

4.  Insolvent  Aot  Cal.  (  18,  provides  that,  'in 
suits  prosecuted  by  an  assignee,  a  certified  copy 
of  the  assignment  made  to  him  shall  be  conclu- 
sive evidence  of  his  authority  to  sue."  Held 
immaterial  that  ibe  bond  of  the  assignee  was 
only  signed  by  the  sureties. 

Department  1.  Appeal  from  soperior 
court,  Tulare  county ;  William  W.  Cboss, 
Judge. 

Action  by  J.  E.  Fitzgerald, assignee, etc., 
against  Sarah  Neustadt,  to  recover  goods 
sold  by  an  insolvent  contrary  to  rights  of 
creditors.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Justin  Jacobs,  for  appellant.  Rotba- 
child  &  Acb  and  Brown  <tt  Daggett,  for  r^ 
spondent. 

Garouttb,  J.  This  is  an  action  of  claim 
and  delivery  brought  by  respondent,  as 
assignee  in  the  matter  of  Joseph  Qood- 
man,  in  insolvency,  against  appellant,  to 
recover  a  stock  of  merchandise  of  the  val- 
ue of  f  3,000.  Appellant  claims  title  to  the 
goods  by  virtue  of  purchase  from  Uood- 
man  made  within  30  days  next  preceding 
his  adjudication  in  Insolvency.  'This  is  an 
appeal  from  the  Judgment  and  order  deny- 
ing her  motion  for  a  new  trial. 

1.  The  following  allegation  of  the  com- 
plaint, which  was  not  denied,  is  snfflclent 
to  establish  the  innol vent's  financial  condi- 
tion at  the  time  of  the  alleged  sale  to  ap- 
pellant: "That  at  the  time  of  the  at* 
tempted  sale  of  his  said  stock  of  goods, 
wares,  merchandise,  and  fixtures  above 
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described,  as  hereinafter  Htated,  and  for  a 
long  time  prior  thereto,  the  said  Joseph 
Goodinan  wiis,  and  ever  since  then  he  has 
been,  Indebted  to  various  persons  In  large 
sums  of  money;  and  during  all  said  times 
was,  and  still  is,  nnable  to  pay  bis  debts 
from  his  own  means  as  said  debts  became 
due,  and  then  was,  and  still  la,  an  Insolv- 
ent dpbtor,"  etc. 

2.  There  is  a  substantial  conflict  In  the 
testimony  as  to  the  appeilant'a  knowl- 
edge of  Goodman's  insolvency  at  the  date 
of  the  transfer  to  her,  and  the  finding  in 
that  regard  will  not  be  disturbed.  Nei- 
ther do  we  think  the  court  was  not  Justi- 
fied in  concludlns  from  all  the  evidence 
that  such  transfer  was  made  in  violation 
of  the  provisions  of  section  56  ol  the  in- 
solvent act  of  1880. 

3.  There  was  no  error  in  denying  the 
motion  for  lodgment  upon  the  pleadings, 
and  allowing  the  plaintiff  to  amend  his 
complaint.  Such  action  of  the  lower  court 
will  always  be  sustained,  unless  there  is 
a  gross  abuse  of  discretion. 

4.  Appellant  contends  that  it  was  error 
to  admit  the  bond  of  the  assignee  in  evi- 
dence as  against  her  objectiuns,  such  bond 
not  b(3ing  Higned  by  the  assignee,  but  by 
the  sureties  only.  Section  18  of  the  insolv- 
ent act  of  this  state  is  as  follows:  "In 
suits  prosecuted  by  an  aasignee,  a  certi- 
fied copy  of  an  assignment  made  to  him 
shall  be  conclusive  evidence  of  bis  authori- 
ty to  sue."  In  this  case  the  assignment 
to  the  plaintiff  from  the  county  clerk  was 
Introduced  In  evidence,  and  under  this 
provision  of  law  it  seems  its  validity  can- 
not be  questioned  by  a  collateral  attack. 
There  is  no  reason  why  the  ieglslnture 
had  not  the  power  to  make  such  a  rule  of 
evidence,  and  such  rule  has  been  recog- 
nised and  applied  in  many  cases.  Cone  v. 
Purcpll,  56  N.  Y.  849;  Herndon  V.Howard, 
9  Wall.  664;  Rogers  v.  RtevenRou,  18  Minn. 
88,  (Gil.  56;)  Dambraann  v.  White.  48  Cal. 
439;  Luhrs  v.  Kelly,  67  Cal.  291,  7  Pac. 
Bep.  696.  In  the  case  of  Luhra  v.  Kelly 
the  court  said:  "The  creditors  and  debt- 
or were  alone  interested  in  the  amount 
and  sufficiency  of  the  bond."  We  see  no 
error  in  the  record.  Let  the  judgment 
and  order  be  affirmed. 

We  concnr:  Paterbon,  J.;  Habbi- 
BON,  J. 

(91  Cal.  ton  

Davis  v.  Bbownino     (No.  14,107.) 
(Supreme  Court  of  Cotifomio.   Nov.  6, 1891.) 

Cl.4Uf8  AOAIKST  DBCBDBtrr'8  ESTATa-~80*fI0IBN0r 

or  Affidavit. 
Code  Civil  Froc.  Cal.  1 1494,  provides  that 
a  claim  against  an  estate  must  be  "supported  by 
an  affidavit  of  the  claimbut,  or  some  one  in  his 
behalf,  that  the  amount  is  Justly  due;  that  no  pay- 
ments havs  been  made  thereon  which  are  not 
credited:  and  that  there  are  no  oftseta  to  the 
same  to  the  knowled^^  of  the  afBant, "  eto.  Held, 
that  an  affidavit  to  a  claim  made  oy  an  execu- 
trix, in  her  representative  oapaolty,  which  states 
"that  no  payments  bare  been  made  thereon  which 
•re  not  credited,  and  that  there  are  no  offsets  to 
the  same  to  the  knowledge  of  said  claimant, " 
etc,  is  sufficient 

Department  1.  Appeal  from  superior 
eoort,  Colusa  county;  £,  ^,  sbidgbifobi). 
Judge. 


Action  by  Sebia  Davis,  ezecntrix,  etc., 
against  Browning,  administrator,  etc. 
From  a  Judgment  for  plalntilf  defendant 
appeals.    Affirmed. 

John  T.  HarrinfrtOD,  for  appellant.  H. 
M.  Albery,  for  respondent. 

Harrison,  J.  The  only  qnestion  in- 
volved ill  tills  appeal  is  the  sufficiency  of 
an  affidavit  to  a  claim  against  the  estate 
of  the  defendant's  intestate.  Plaintiff's 
testator,  prior  to  his  death,  had  prepared 
and  properly  verified  a  claim  against  said 
estate,  but,  having  died  before  its  presen- 
tation, the  plaintiff  herein,  after  her  ap- 
pointment as  executrix  of  bla  last  will 
and  testament,  added  to  the  claim  that 
had  been  so  prepared  and  verified  by  him 
her  own  verification,  in  the  following 
■wordB,  vl«. :  "State  of  California,  county 
of  Colusa — BS. :  Sebla  Davis,  being  first 
duly  sworn,  depoRes  and  eays  thattiheis 
the  executrix  of  the  estate  of  Howell  Da- 
vis-, deceased,  whose  foregoing  claim  is 
herewith  presented  to  the  administrator 
of  the  extate  of  R.  S.  Browning,  deceased ; 
and  Sebia  Davis,  being  duly  sworn,  says 
that  the  amount  thereof,  to-wlt,  the 
sum  of  fifteen  hundred  and  four  ami  forty- 
neven  one-hundredths  dollars, is  justly  due 
to  the  said  Sebia  Davis,  as  executrix  of 
the  estate  ol  Howell  Davis, deceased;  that 
no  payments  have  been  made  thereon 
which  are  not  credited,  and  that  there  are 
no  offsetsto  the  same  to  the  knowledge  of 
said  claimant;  that  the  reason  said  aflS- 
ant  makes  this  affidavit  la  that  said  How- 
ell Davis  is  dead,  and  she  is  executrix  of 
said  estate  of  Huwell  Davis,  deceased. 
Srbia  D.tvia.  Subscribed  and  sworn  to 
before  me  this  25tb  day  of  June,  A.  D., 
1888.  S.  M.  Bishop.  County  Clerk.  By  S. 
8.  Russell,  Depy. "  The  claim, so  verified, 
was  presented  by  her  to  the  defendant, 
and  by  him  rejected.  Suit  was  thereupon 
brought  upon  the  demand,  and  at  the 
trial  the  above-named  claim  with  thefore- 
Roing  verification  was  admitted  in  evi- 
dence against  the  objection  of  the  defend- 
ant. This  ruling  of  the  court  is  now  pre- 
sented as  error.  It  is  contended  by  the 
appellant  that  the  affidavit  of  the  plain- 
tiff "that  no  payments  have  been  made 
thereon  which  are  not  credited,  and  that 
there  are  no  offsets  to  the  same  to  the 
knowledge  of  said  claimant,"  is  not  a  suf- 
ficient compliance  with  the  statute,  (Code 
Civil  Proc.  §  1494,)  which  requires  that  tho 
claim  must  be  "supported  by  the  affidavit 
of  the  claimant,  or  some  one  in  his  behalf, 
that  the  amount  is  justly  due;  that  no 
payments  have  been  made  thereon  which 
are  not  credited, and  that  there  are  no  off- 
sets to  the  same  to  the  knowledge  of  the 
HfBant;"  that,  inasmuch  as  it  appears 
from  the  affidavit  that  the  "claimant"  is 
the  estate  of  Howell  Davis,  deceased,  and 
as  the  affidavit  is  made  by  the  plaintiff,  a 
denial  of  the  existence  of  any  offsets  or 
credits  to  the  knowledge  of  the  "claim- 
ant" is  insufflcient,  but  that  such  denial 
should  bo  according  to  the  knowledge 
of  the  "affiant."  We  tbink,  however, 
that  in  this  case  the  "claimant"  and  the 
"affiant"  are  the  same  person,  and  that 
the  use  of  the  word  "claimant"  Instead  of 
"affiant"  In  the  claase  referred  to  Intha 
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affldnvit  1b  immaterial.  It  la  true  that  the 
demand  in  in  behalf  of  the  estate  which  she 
represents,  and  that  the  moneys  that  may 
be  received  by  her  will  not  be  her  Indi- 
vidual property;  but  she  is  nevertheless 
the  proper  Individual  to  make,  and  the 
one  who  has  made,  the  claim,  and  to 
whom  the  money  is  to  be  paid.  It  would 
be  givine  too  much  attention  to  mere 
form  and  Ri)adow  to  hold  that  the  affi- 
davit made  by  her  Is  not  a  substantial  as 
well  as  a  Kufflcient  compliance  with  tberR- 
quirements  of  the  statute.  Judgment 
dfBrnied. 

We  concur:   Paterson,  J.;  GAKOtJTTB,J. 


M  Cal.  »5 

Peopia'b  Sav.  Babk  et  oZ.  v.  Hosqdoh.i 
(Supreme  Court  of  CaUfomia.    Ang.  28,  1883.) 

Ejectmeht — ^TiTLE  Obtained  afteb  Answbh 
Filed — Res  Judicata. 
Where  defendant  in  ejectment  acquires  a 
good  title  between  the  time  of  filing  the  answer 
and  the  judgment,  a  judgment  for  plaintiffs  does 
not  estop  defendant  from  setting  up  this  after- 
acquired  title  in  another  suit,  it  not  having  been 
set  up  in  the  first  suit  by  supplemental  answer. 

Department  1.  Appeal  from  superior 
oourt,  Sacramento  county. 

Suit  by  the  People's  Saving  Bank  and 
others  against  Wadsworth  Hodgdon  to 
quiet  title.  Judgment  for  defendant. 
Plaintiffs  appeal.    Reversed. 

A.  C.  Freeman  and  Geo.  E.  Bates,  tor 
appellants.  M.  L.  G.  O'ltrien,  Matt.  F. 
Johnson,  and  T.  G.  Hodgdon,  for  respond- 
.}nt. 

Ross.  «.  Actlor  to  quiet  title.  It  Is  con- 
ceded on  both  siues  that  one  Gass  was  the 
owner  in  fee  of  the  property  In  controversy 
on  the  29tb  day  of  June,  1855.  Being  such 
owner,  he,  on  the  17th  day  of  December, 
1858,  mortjeaged  the  property  to  Morse 
and  English,  trustees,  etc.  April  21.  1863, 
a  complaint  was  filed  for  the  foreclosure 
of  the  mortgage,  and  the  proceedings  were 
regularly  conducted  to  judgment,  under 
which  the  property  was  duly  nold  by  the 
sheriff  on  the  «th  of  Jul:  .S63,  to  Morse 
and  ICngllsh,  who  i-ecelveo  o  certificate  of 
purchase,  svhith,  in  the  year  1869,  they  as- 
signed tr  L>aidley,  Hickox,  and  Dale. 
After  tht  execution  of  tl.e  mortgage  to 
Morse  and  English,  and  on  the  22d  of  No- 
vember, 1S60,  Gass  conveyed  the  property 
by  deed  to  Jane  Griffin,  who  thereupt)n 
entered  into  its  possession.  In  the  year 
1HC8  the  present  defendant  Hodgdon  com- 
menced an  action  of  ejectment  against 
Jane  Griffin  and  other  persons  to  recover 
the  posnsosion  of  a  block  of  land.  Including 
the  land  here  In  question.  In  that  action 
Jane  Griffin,  on  the  13tb  of  July,  18G9,  an- 
'  swered.  denying  that  Hodgdon  bad  an.v 
right  or  title  to  this  land,  and  alleging 
herself  to  be  the  owner  in  fee  thereof.  This 
answer  was  filed  prior  to  the  execution  of 
the  sheriff's  deed  to  Laidley,  Hickox,  and 

1  This  case,  filed  August  28,  1883,  is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
Pacific  Ileporter  may  cover  all  cases  in  volnmo 
64,  California  Reports. 


Dale  pursuant  to  the  sale  made  nnder  the 
decree  of  fore<'lo8ureof  the  Gass  mortgage. 
Tlie  sheriff's  deed  was,  howetrer,  executed 
Bubse()uently  In  the  same  year;  that,  is  to 
say,  in  the  year  ]8<>9.  In  1870,  Laidley, 
Hickox,  and  Dale  executed  to  Jane  (iriffin 
a  deed  conveying  the  said  property  to 
her.  In  1872  the  ejectment  suit  of  Hodg- 
don V.  Griffin  ot  al.  was  regularly  trie<l  up' 
on  its  merits,  and  judgment  was  rendered 
therein  in  favor  of  Hodgdon,  and  against 
the  said  Griffin  and  others,  for  the  recov- 
ery of  the  land  involved  therein,  including 
that  here  In  controversy,  under  which 
Indgaient  Jane  Griffin  wtts  dispuBsesseii, 
and  Hodgdon  placed  in  possession.  The 
single  question  in  the  present  case  is 
whether  Jane  GrifSn  and  her  co-plaintiff, 
who  claims  under  her,  are  concluded  by 
the  .iudgment  rendered  against  her  in  the 
ejectment  suit.  When  Hodgdon  cmn- 
menced  his  action  of  e.iectment,  and  when 
Jane  Griffin  filed  her  answer  therein,  the 
legal  title  to  the  property  in  controversy 
was  in  Jane  Griffin,  because  of  the  deed 
executed  to  her  by  Gass.  The  title  was, 
however,  subject  to  be  divested  by  the  cul- 
minating step  in  the  foreclosure  proceed- 
ings, to-wit,  by  the  execution  of  the  sher- 
iff's deed.  The  title  was  so  divested  in 
the  year  1869.  When  Laidley,  Hickox,  and 
Dale  received  the  deed  from  the  sheriff  they 
took  the  title  as  of  December  17, 1S.5S,  the 
date  of  the  mortgage  by  virtue  of  which 
the  foreclosure  proceedings  were  had.  Mc- 
.Millan  V.  Richards,  9  Cal.  412.  They  thus 
became  vested  wltli  the  legal  title  to  the 
I>roperty  as  of  a  date  anterior  to  the  deed 
from  Gass  to  Jane  Griffin,  and  anterior 
to  the  ejectment  suit  of  Hodgdon ;  and, 
not  being  parties  to  that  suit,  they  were, 
of  course,  unaffected  by  it.  They  could, 
therefore,  undoubtedly  have  asserted  their 
title  against  both  Hodgdon  and  Jane  Grif- 
fin. In  1^70  they  conveyed  their  title  to 
JaneGritUn.  It  is  true  that  that  convey- 
ance w)i8  made  Intermediate  the  filing  of 
her  answer  in  the  ejectment  suit  and  the 
trial  of  the  action,  but  the  title  she  got  by 
the  conveyance  was  not  the  same  title  she 
had  wlien  the  suit  was  commencpd,  and 
when  her  answer  was  filed  •  tor  the  title 
she  had  at  those  dates  was  subject  to  the 
mortgage,  and  therefore  suhjeot  to  be, 
as  It  was,  divested  by  the  execution  «if  the 
sheriff's  deed  in  purauanceof  thesuiemade 
by  virtue  of  tlie  decree  of  foreclosure.  The 
title  she  got  by  the  deed  from  Laidley, 
Hickox.  and  Dale  conveyed  to  her  the  nl)- 
solute  fee  of  the  property  as  of  date  Dtv 
ccmber  17.  IsrKS,  unaffected  l>y  any  subse- 
quent conveyance  or  action.  This  title 
Jane  (jriffin  did  not  hold  at  the  time  she 
joined  issue  in  the  action  brought  against 
her  by  Hodgdon,  but  it  was  acquired  by 
...  r  iritermediate  that  time  and  the  entry 
ot  judgment  in  that  case,  and  was  not  set 
up  by  supplemental  answer.  It  was  there- 
fore not  involved  in  that  action,  and  was 
therefore  unaffected  by  the  Judgment  there- 
in rendered.  Valentine  v.  Mahoney,37ral. 
396;  Thompson  v.  McKay,  41  Cal.  221; 
Bagley  v.  Ward,  37  Cal.  121.  Judgment 
and  order  reversed,  and  cause  remanded 
for  a  new  trial. 

YIcKiNSTRV  and  McKrk,  JJ.,  concurred. 
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People  ex  rel.  Stoddard  t.  Williams.* 

(Suprenu  Court  of  Calif  omia.     Aug.  23,  1888.) 

COONTIIS — CliASSinCATION  BT  CxXim  — JDDICIAIi 
KOTIOS. 

1.  Tbe  census  referred  to  in  Pol.  Code  Cal. 
(  4007,  providing  that  "whenever  a  new  census  is 
taken  the  counties,  on  the  1st  day  of  July  there- 
after, are,  hy  operation  of  law,  classifled  under 
such  census, "  is  the  census  talcen  by  the  United 
States. 

3.  A  COOT  of  the  oensus  returns  or  any  part 
thereof,  certified  to  by  the  saperintendent  of  the 
census,  is  admissiDle  in  eridenoe  to  show  the  re- 
sults of  the  oensna. 

3.  The  courts  will  take  Judicial  notice  of  the 
results  of  the  census,  as  shown  by  the  returns. 

4.  An  order  of  the  county  board  of  supervisors 
consolidatiDK  county  offices,  must,  tinder  Pol. 
Code  Cal.  S|  4106,  4107,  be  published  by  order  of 
the  bc<erd,  and  the  publication  of  the  proceedingfs 
of  tbe  board  containing  the  order,  in  a  nows- 
poper,  is  insuffloient. 

In  bank.  Appeal  from  superior  coart, 
Santa  Barbara  county. 

Action  by  tbe  people  at  the  relation  of 
Henr}'  Stoddard  aj^alnst  A.  B.  WltllamB 
fornsnrplngr  the  office  of  recorder  of  Santa 
Barbara  coanty.  JndKment  for  relator. 
Defendant  appeals.    Affirmed. 

W.  C.  Stratton,  for  appellant.  Jurrett 
T.  Richards  and  Atty.  Geo.  MarsbaU,  for 
respondent. 

Thornton,  J.  Tbls  Is  an  action  for  al- 
leged usurpation  of  the  o£Bce  of  recorder 
ol  Santa  Barbara  county  by  defendant 
Williams.  The  relator  was  elected  re- 
corder of  Santa  Barbara  county  at  tbe 
election  In  1R82,  and  defendant  was  elected 
at  the  sametimecounty  clerk  ol  said  coun- 
ty. Defendant  claims  by  virtue  ol  bis  elec- 
tion as  county  clerk  to  be  ex  utBcio  record- 
er. By  section  400C  of  the  Political  Code, 
tbe  counties  of  this  state,  for  purposes 
other  tban  for  roads  and  highways,  are 
classifled  as  follows:  (1)  Tbose contain- 
ing 20,000  Inhabitants  or  over  constitute 
the  tirst  cIbhh;  (2)  those  containing  8,000 
Inhabitants  and  under  20,000  are  the  second 
class;  and  (3)  thuHB  containing  less  tban 
8.1)00  inhabitants  constitute  the  third  class. 
By  section  40u7  of  same  Code,  "  Whenever 
a  new  census  is  taken,  the  counties,  on  the 
Jst  day  of  July  next  thereafter,  are,  by 
operation  of  law, classified  under  such  cen- 
sus." Each  county  must  have  a  board  of 
supervisors,  consisting  of  seven  members. 
In  counties  uf  the  first  class,  of  five  mem- 
bers in  those  u!  the  second  class,  and  of 
three  in  those  of  the  third  class.  Pol. 
Code,  §  4022.  Under  the  provisions  of 
section  4025  of  the  Political  Code,  whenev- 
er, under  the  classification  above  stated, 
tbe  number  of  supervisors  ol  nny  county 
is  either  increased  or  diminished,  the 
board  of  supervisors  must  redlstrict  the 
county  Into  supervisors'  districts,  to  cor- 
respond with  tbe  number  ol  supervisors 
to  which  it  is,  under  the  new  classifica- 
tion, entitled.  When  the  number  is  in- 
creased, at  the  first  funeral  election  there- 
after supervisors  must  be  elected  for  such 
new  districts  in  which  no  supervisors  then 
acting  reside. 

>  This  case,  filed  August  2S,  1888,  is  nowpublished 
by  request,  with  others,  in  order  that  the  Pacific 
Reporter  may  cover  all  cases  in  volume  61,  Cali- 
foiiiia  Reports. 


Tbe  sections  of  the  Code  heretofore  re- 
ferred to,  as  well  as  those  hereinafter  re- 
ferred to,  were  in  force  when  the  events 
occurred  out  of  which  the  controversy  in 
this  case  arose.  Prior  to  the  1st  day  ot 
July,  1S81,  tbe  connty  of  Santa  Barbara 
was,  by  operation  of  law,  a  county  of  tbe 
second  class;  and  on  the  11th  day  of  An- 
gust,  1S82,  the  board  of  supervisors  there- 
of passed  an  order redistricting  thecounty 
into  supervisors'  districts,  so  as  to  form 
five  such  districts,  upon  the  ground  that 
it  had  become,  by  an  Increase  of  popula- 
tion, a  county  of  the  second  claas,  and 
thus  entitled  to  have  five  members  in  its 
board  of  supervisors.  In  making  tbls  or- 
der, the  board  acted  npon  tbe  cenKUS 
tttken  in  1^80  by  the  authorities  of  the 
United  States,  under  the  provisions  of  the 
act  of  congress  of  March  3, 1879,  entitled 
"An  act  to  provide  for  taking  the  tenth 
and  subsequent  census."  Tbe  census  (the 
tenth)  was  to  be  taken  on  or  for  the 
date  of  June  1,  1880.  Section  1.  20  St.  at 
Large,  p.  473.  Theenumeratlonto  be  made 
nnder  the  act  of  congress  was  to  com- 
mence on  the  first  Monday  of  .fnue,  1880, 
and  be  made  by  enumerators  appointed 
nnder  the  act,  and  it  was  requlrud  of  each 
enumerator  to  complete  tbe  enumeration 
of  his  district,  and  to  prepare  the  returns 
required  by  the  act  to  be  made,  and  to 
forward  the  same  to  the  supervisor  of  his 
district  on  or  before  tbe  1st  day  of  July, 
1880;  and,  in  ony  city  having  over  10,000 
inhabitants  under  the  census  ot  1870,  the 
enumeration  ot  population  was  to  be 
taken  within  two  weeks  from  the  first 
Monday  of  June.  Section  10  of  Act.  Tlio 
returns  of  the  enumerators  were  to  be 
sent  to  the  supervisors  of  the  census,  who 
were  to  scrutinize  the  same  to  see  whether 
they  were  taken  in  compliance  with  law, 
and  to  forward  the  completed  returns  to 
the  superintendent  of  the  census  at  Wash- 
ington city.  Sections  2,  3,  5.  By  the  cen- 
sus It  appeared  from  a  certificate  of  the 
superintendent  of  the  census,  which  was 
offered  in  evidence  on  the  trial,  the  popu- 
lation of  Santa  Barhnra  county  was  on 
the  1st  day  ot  June,  1880,  9,513,  sufficient 
to  raise  it  to  a  secoud-class  county.  It  Is 
argued  that  the  census  referred  to  In  sec- 
tion 4007  ot  the  Political  Code  above 
quoted  is  not  the  census  of  the  United 
States.  But  in  this  contention  the  coun- 
sel for  appellant  has  gone  astray.  We 
think  it  clear  the  reference  is  to  such  cen- 
sus. Tbe  census  ot  the  United  States  is  a 
census  of  each  particular  state  as  well  as 
of  all  the  states.  The  enumeration  taken 
under  tbe  act  will  show  the  Inhabitants 
of  each  political  division  of  the  state.  Sec- 
tion 11.  In  ordinary  parlance,  when  wo 
speak  of  a  census  of  the  inhabitants  of  a 
state  or  any  ot  its  political  divisions,  we 
mean  the  United  States  census;  for  that 
is  the  only  census  in  this  state  which  Is 
regularly  and  periodically  taken.  The 
board  of  supervisors  had  the  authority 
to  act  on  this  census,  and  it  did  act  by 
authority  when  it  rcdlstricted  the  county 
in  August,  1882. 

It  is  contended  that  the  court  erred  in 
admitting!;  in  evidence  the  certificate  ot 
tbe  superintendent  above  mentioned.  Wa 
do  not  think  so.    Tbe  records  ot  this  cen< 
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sas  were  under  the  care  and  in  thecnBtody 
ofthnt,  officer,  and  on  common-law  prin- 
ciples, aa  tho  Hicord  rould  not  be  taken 
from  his  cuatody,  a  copy  of  such  census, 
or  any  part  ol  It,  could  be  proveil  by  a 
copy  certifled  by  him.  But,  If  this  Is  not 
so,  the  court  below  and  this  court  can 
take  juiilcial  notice  of  the  results  of  such 
cenHUB,  (section  1875, Code  Civil  Proc.,)  and 
resort  for  Information  to  appropriate 
documents  of  reference,  (section  1875,  Id.) 
That  the  census  was  complete  when  the 
board  of  supervisors  acted  on  the  11th  of 
August,  1882,  and  loujj;  before  that  period, 
we  have  no  doubt.  The  most  conclusive 
proof  of  it  Is  found  In  ihc  act  ol  congress 
passed  February  25, 1882,  by  which  an  ap- 
portionment of  the  representatives  In  con- 
gress nmoDg  the  several  states  under  the 
tenth  census  was  made.  St.  U.  S.  1881-82, 
p  5.  Conj-ress  would  certainly  not  have 
legislated,  In  so  Important  a  matter  as  the 
apportionment  of  representatives  among 
the  several  states,  upon  an  incomplete 
census.  But  it  is  urged  that  the  relator 
could  not  have  been  legally  elected  re- 
corder in  1882,  (or  there  wan  no  such 
ufHcer,  the  ofiflce  of  recorder  having  been 
in  August,  1880,  consolidated  with  that  of 
county  clerk,  which  consolidation  the 
hoard  of  supervisors  had  authority  to 
make,  and  defendant  had  been,  at  theelec- 
tion  in  1882,  elected  county  clerk,  by  which 
he  became  ex  officio  county  recorder.  Con- 
ceding that  the  board  of  supervisors  had 
power  to  consolidate  the  ntllces,  as  con- 
tended for,  in  18S0,  still.  In  order  to  effect 
such  consolidation,  the  order  passed  by 
the  board  for  such  purpose  must  have 
been  published  by  order  ot  the  board. 
Sections  4106,  4107,  Pol.  Code.  The  publi- 
cation in  a  newspaper  of  the  proceedings 
of  the  board  in  which  such  order  appeared 
was  not  sufficient.  The  board  made  no 
order  for  any  publication,  and  therefore 
the  publication  above  mentioned  amount- 
ed to  nothing,  and  the  consolidation  was 
not  effected.  Such  was  the  ruling  of  this 
court  in  People  v.  Ballhache,  52  Cat.  310, 
and  we  see  no  reason  to  doubt  Itu  cor- 
rectness.   Judgment  affirmed. 

Mtrick,  Ross,  MuKee,  and  McKinstbt. 
J  J.,  concurred. 


(64  Cal.  W) 

Bbowit  t.  Bubbank  ei  aLt 

(Swprcrn*  Court  of  California.     Aug.  28, 1888.) 

Cancellatiok  of  Deed— Fbaud— Undcb  Ih- 

FLUBKCB. 

Where  plaintiff,  a  girl  ot  19,  who  has  re- 
Blded  with  her  grandparents  as  their  ward  since 
she  was  9,  convered  to  her  grandmother  all  o£ 
her  property,  on  the  representations  of  hor  grand- 
mother that  the  property  reallv  belonged  to  her 
grandfather,  and  that  she  (the  grandmother) 
would  devise  it  to  plaintiff,  the  conveyance  will 
be  set  aside  for  fraud  and  undue  influence. 

Department  1.  Appeal  from  superior 
conrt,  Sacramento  county. 

Suit  by  Clara  L.  Brown  against  P.  D. 
'Burbank  and  others  to  annul  a  convey- 

'This  case,  filed  Angast  S8,  1888,  is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
Pacific  Reporter  may  cover  all  oases  in  volume  61, 
CalUomia  Beports. 


ance  on  the  ground  of  trand.  Judgment 
for  defendants.  Plaintiff  appeals.  Re- 
versed. 

W.  B,  Beatty,  fur  appellant.  L.  S. 
Taylor,  for  respondents. 

ikOSB,  J.  Action  to  annul  a  deed  ot  con- 
veyance. The  plaintiff's  maiden  name 
was  Burbanlc.  Her  father,  George  W. 
Burbank,  who  died  in  August,  1866,  when 
she  was  but  nine  years  of  age,  was  the 
son  of  the  defendants.  Plaintiff's  mother 
died  when  she  was  bot  three  years  old. 
From  the  timeot  her  father's  death  until 
her  marriage  she  resided  with  her  grand- 
parents, the  defendants,  and  was  under 
their  care  and  control.  She  had  no  other 
home,  and  was  treated  by  them  in  all  re- 
spects as  their  own  child,  and  she  regard- 
ed them  aa  the  only  persons  to  whom  she 
owed  filial  duty,  or  from  whom  she  bad 
support  and  protection.  When  Oeorge  W. 
Burbank  died,  in  Augnst,  1866,  be  was  the 
owner  of  a  bouse  and  lot  In  the  city  ot 
Sacramento.  The  plaintilf  was  left  his 
sole  heir.  In  October,  1860,  the  defendant 
P.  D.  Burbank  obtained  letters  of  admin- 
istration upon  bis  son's  estate,  and  as 
such  administrator  took  possession  of  the 
house  and  lot,  and,  with  bis  wife, — his 
co-defendant  herein, — has  ever  since  ucca- 
pled  a  portion  of  the  bouse  as  a  residence, 
and  received  the  rents  of  the  remaining 
portion.  In  his  petition  for  letters  of  ad- 
ministration upon  bis  son's  estate,  in  the 
inventory  of  the  estate  tlled  by  bim,  and 
in  his  verified  accounts  filed  in  the  probate 
court  and  confirmed  on  his  petition,  P.  O. 
Bnrbank  invariably  described  the  house 
and  lot  as  the  property  of  the  estate  of 
George  W.  Burbank.  He  made  no  claim 
upon  the  property,  nor  pretended  that 
the  estate  was  Indebted  to  him.  On  the 
contrary,  be  charged  himself  in  his  ac- 
counts with  the  value  of  the  use  of  that 
portion  ot  the  premises  occupied  by  him, 
and  with  the  rents  of  the  remaining  por- 
tion. On  Ills  petition  he  was  allowed  the 
use  and  rents  ot  the  property  tor  the  main- 
tenance and  education  of  the  plaintiff. 
The  order  making  this  allowance  was 
made  In  December,  186S,  and  from  that 
time  until  May  17,  1877,  P.  D.  Burbank 
continued  to  enjoy  the  same.  His  admin- 
istration was  neverclosed.  Ontbedaylast 
mentioned  the  property  was  worth  S5,- 
000,  and  its  annual  rental  valne  was  $750. 
It  constltated  the  only  property  of  the 
plaintiff.  She  was  at  that  time  19  years 
and  8  months  old,  but  was  still  residing 
with  the  defendants,  and  under  their  cura 
and  protection.  She  had  never  been  in> 
formed  by  them,  or  either  of  them,  ot  her 
rights  with  respect  to  the  property.  Such 
being  the  situation  and  relations  of  the 
parties,  the  defendant  Irene  H.  Burbank 
represented  to  the  plaintiff  that  the  prop- 
erty never  really  belonged  to  her  deceased 
father,  but  was  rightfully  and  In  tact  the 
property  of  P.  D.  Burbank,  and  thereupon 
requested  the  plaintiff  to  convey  it  to  her, 
promising  at  the  same  time  to  make  a 
will  devising  it  to  plaintiff,  so  that  it 
would  be  hers  after  the  death  ot  the 
grandmother.  The  plaintiff,  acting  solely 
upon  these  representations  and  in  obedi. 
ence  to  the  will  and  request  ot  ber  gprandi 
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motber,  without  other  Information,  conn- 
Hel,  or  advice,  and  in  ignorance  of  the  real 
motive  of  the  defendants,  executed  a  deed 
conveying  the  property  to  her  grand- 
mother, the  defendant  Irene.  The  real 
motive  of  the  defendantH  in  obtaining  the 
deed  the  court  below  found  to  be  tbit< : 
"The  defendants  claimed  to  be  the  equi- 
table owners  of  the  property,  and  were 
afraid  that  the  plaintiff,  who  was  young 
and  giddy-minded,  might  marry  some  de- 
signing person,  who  would  deprive  her 
and  them  of  the  property,  and  they  de- 
sired the  property  conveyed  to  the  de- 
fendant Irene,  In  order  to  prevent  such  a 
misfortune. "  Theconrtfurtherfound  that 
at  the  time  of  the  execution  of  the  deed 
the  defendant  Irene  executed  a  will,  by 
which  she  devised  to  the  plaintiff  all  the 
property  of  which  she  might  die  seised. 
The  facts  above  stated  are  established  by 
the  nndings.  They  show,  as  Is  well  said 
for  tbe  oppellant,  "that  the  plaintiff, 
while  still  an  inexperienced  girl,  still  under 
the  care  and  control  of  her  grandparents, 
still  subject  to  the  influence  acquired  by 
them  in  the  double  relation  of  parents  and 
guardians  of  her  person  and  estate,  ac- 
customed tn  consult  their  wishes  and 
obey  their  commands,  ignorant  of  her 
rights,  pnrposely  misled  and  kept  in  Ig- 
norance by  those  to  whom  she  naturally 
looked  for  the  protection  of  her  interests, 
without  the  aid  of  legal  advice  or  time  for 
reflection,  made  a  conveyance  of  her 
whole  estate  without  any  valuable  con> 
eideratlon  to  one  standing  In  loco  paren- 
tis." That  a  deed  obtained  under  such 
circumstances  cannot  be  permitted  to 
stand  Is  one  of  the  clearest  of  proposi- 
tions. Story,  Eq.  Jur.  §§  309,  317,  et  seq.; 
Kerr.  Fraud  A  M.  pp.  15(>-158,  177-179; 
Bigelow.  Fraud,  pp.  250-253,  263,  264.  In 
view  of  the  testimony  of  the  defendants  It 
Is  useless  to  order  a  new  trial.  Judg- 
ment and  order  reversed,  and  cause  re- 
manded, with  directions  to  the  court  be- 
low to  enter  Judgment  for  the  plaintiff  on 
tboflndingi-. 

McKiNSTKY  and  McKeb,  JJ.,  concurred. 
Hearing  in  bank  denied. 


M  OaL  U 

GoKTON  V.  Feiidinando.i 

(Supreme  Court  of  Calif  oniia.    Jtily  20, 1388.) 

AppE.Ur— Case  Intolviso  Title  to  Real  Estate. 

Plaintiff  brought  in  justioe's  court  trespass 
for  entry  and  cutting  timber  on  his  land.  On 
defendant's  allcKing  that  he  was  tbe  owner  of 
the  land,  the  cause  was  transferred  to  the  superior 
court  by  an  order  permitting  the  filing  of  an 
amended  complaint.  Plaintiff  filed  an  amended 
complaint  alleging  ownership  and  possession  of 
certain  land,  and  that  defendant  entered  there- 
on at  a  certain  time  and  cut  timber.  No  answer 
was  illed,  and  there  was  judgment  by  default 
Held  that,  it  not  appearing  that  the  trespass  al- 
leged in  the  amended  complaint  was  the  samo  as 
that  alleged  in  the  original  complaint,  or  that 
the  same  premises  were  referred  to  in  tbe  two 

>  This  case,  filed  July  20,  1883,  Is  now  pub- 
lished, by  request,  with  others,  in  order  that 
the  Pacific  Reporter  may  cover  all  cases  In  vol- 
ume 04,  California  Reports. 


complaints,  an  appeal  would  not  He  from  an  or- 
der in  the  case  tried,  as  being  in  a  case  Involv- 
ing title  to  or  possession  of  real  estate. 

Department  2.  Appeal  from  superior 
court,  Amador  county. 

Trespass  by  Gilman  Gorton  against  L. 
Ferdlnando.  From  an  order  recalling  an 
execution  for  costs  piaintitf  appeals.  Ap- 
peal dismissed. 

A.  C.  Brown  and  John  A.  Eagon,  for  ap- 
pellant.   Vbarlea  U.  Gray,  (or  respondent 

Sharpbtrin,  J.  Tbe  appellant  com- 
menced an  action  in  a  justice's  court 
against  the  respondent  for  tbe  recovery  of 
f  lOU  dameges,  which  appellant  alleged  be 
hadsustaluedby  reason  of  the  respondent's 
entering  upon  appellant's  land  and  cutting 
timber  thereon.  The  respondent  in  bis 
answer  alleged  that  be  was  tbe  owner  of 
the  premises  upon  which  appellant  alleged 
that  said  timber  was  cut,  and  thereupon 
the  Justice  made  an  order  transferring 
the  case  to  the  superior  court,  which  per- 
mitted appellant  to  file  an  amended  com- 
plaint, lu  which  it  was  alleged  that  he  was 
the  owner.  In  the  possession,  and  entitled 
to  tbe  possession,  ofcertain  described  land, 
and  that  respondent  entered  upon  it  at  a 
certain  date,  and  without  leave  of  appel- 
lant cut  down  and  converted  to  his  own 
use  lUO  trees,  of  tbe  value  of  foO,  standing 
on  said  land,  and  demanded  judgment  for 
$399.25.  To  this  complaint  respondent 
neither  demurred  nor  answered,  and  judg- 
ment by  default  was  entered  against  him 
for  f29».25.  Afterwards  tbe  court  made 
an  order  setting  aside  said  judgment,  and 
remanding  tbe  case  to  the  justice's  court, 
on  condition  that  appellant  should  serve 
and  tile  his  cost  bill,  and  respondent 
should  pay  the  costs  within  20  days. 
Afterwards  the  defendant  made  a  motion, 
which  the  court  denied,  to  have  tbe  condi- 
tion of  the  order  relating  to  the  payment 
of  the  costs  stricken  out.  At  some  time 
between  the  14th  day  of  December,  1881, 
and  the  27th  of  December,  1882,  the  clerk  of 
said  court  Issued  an  execution  for  said 
costs,  which  on  motion  of  the  defendant 
was  recalled  by  an  order  of  the  court 
made  and  enter»»d  on  the  6th  day  of  Janu- 
ary, 1883;  nn(  .rom  that  order  this  ap- 
peal is  taken  ;  and  the  first  question  to  be 
determined  is  whetberan  appeal  will  lie  in 
a  case  like  this.  Tbe  damages  claimed 
were  less  than  $300.  The  case,  as  stated 
In  tbe  complaint,  does  not  involve  the  title 
or  possession  of  real  estate  any  more  than 
an  action  of  trespass  quure  claumtm  must 
necessarily  Involve  such  title  or  posees- 
sion.  As  before  stated,  the  defendant 
made  no  answer  tn  the  complaint,  and  the 
iudgment,  exclusive  of  costs,  was  for  leas 
than  $300.  It  is  by  no  means  certain  that 
the  cause  of  action  set  out  In  tRe  com- 
plaint filed  inthesuperiorcourtlstbesame 
as  that  set  out  in  tbe  complaint  filed  in 
the  Justice's  court.  It  does  not  appear 
that  the  trespass  alleged  In  the  one  was 
the  same  as  that  alleged  tn  the  other. 
For  anything  that  appears  on  the  face  of 
said  complaints,  the  premises  on  which  It 
Is  alleged  a  trespass  was  committed  may 
not  be  the  same.  Tbecause  wets  tried  upon 
tbe  complaint  filed  in  the  superior  court, 
which  took  the  place  of  the  original  com> 
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plaint,  wbtcb  then  ceased  to  perform  any 
further  function  as  a  pleading.  Barber 
V.  Reynolda,  S3  Cal.  4U7.  Therefore  the 
case  trannferred  from  the  justice's  to  the 
superior  court,  on  the  ground  that  it  in- 
volved the  title  or  posse-ssion  nt  real  prop- 
erty, has  never  been  tried.  The  case  tried 
involved  no  such  question;  and,  as  the 
amount  In  controversy  was  less  than  9300, 
neither  the  judgment  nor  any  order  made 
after  the  Judgment  can  be  reviewed  on  ap- 
peal in  this  court.    Appeal  dismissed. 

MxBicK  and  Tbobnton,  JJ.,  concurred. 

Hearing  in  bank  denied. 


(64  Cal.  U) 


KiRscB  et  a/,  v.  Smith.* 

(Supreme  Court  cf  CcUifomia.     Jnly  90, 188S.) 

KiBonmrr— AnEiTDiiairr  or  Plkadiho— Abcsb 

or  DiSOBETION'. 


cation 

mentof ; ,  --...■ 

such  courts  having  jurisdiction  of  no  aotion,  jodg- 
ment  in  wblch  would  bar  ejectment. 

In  bank.  Appeal  from  Boperlor  court, 
city  and  county  of  San  Francisco. 

Ejectment  by  Michael  C.  Kirscb  and 
others  against  Josiub  Smith.  Defendant's 
application  to  amend  his  answer  was  de- 
nied and  be  appeals.    Aftirmed. 

A.  H.  Orltfitha,  for  appellant.  George 
A.  Nourse,  lor  respondents. 

Feb  Curiam.  The  questions  raised  by 
appellant's  counsel,  with  n  single  excep- 
tion, were  considered  and  decided  adverse- 
ly to  his  views  in  Klrsch  v.  Brlgard,  63 
Cal.  31».  The  question  which  distio- 
gulshes  this  case  from  that  arises  out  of 
the  ruling  of  the  court  upon  an  applica- 
tion of  the  defendant  to  amend  his  an- 
swer. The  application  was  mode  more 
than  three  years  after  the  filing  ot  the 
original  answer,  and  within  five  days  of 
the  commencement  of  the  trial.  The  ap- 
plication was  denied,  and  the  ruling  ex- 
cepted to.  The  provision  of  the  Code  ap- 
plicable to  this  subject  is  as  follows.  "The 
court  may  likewise,  in  its  discretion,  after 
notice  to  the  adverse  party,  allow,  upon 
such  terms  as  may  be  just,  an  amendment 
to  any  pleading  or  proceeding."  Code 
Civil  Proc.  §  473.  When  the  law  gives  to 
a  lower  court  discretion,  we  will  not  re- 
verse its  order  or  ruling  unless  there  ap- 
pears to  have  been  an  abuse  uf  discretion. 
The  amendment  which  thedefendantasked 
leave  to  tile  set  up  a  judgment  of  a  county 
court  as  a  bar  to  this  action.  As  this 
waa  an  action  of  ejectment,  and  the  coun- 
ty court  had  no  jurlsdictiun  of  an  action 
of  ejectment,  nor  of  any  other  action  in 
which  its  judgment  would  be  a  bar  to  an 
action  of  ejectment,  we  do  not  think  there 
was  an  abuse  of  discretion  in  denying  the 
motion  to  file  the  amendment.  Judgment 
atBrmed. 

>Tbla  case,  filed  Jnly  SO,  1883,  ia  now  pub- 
lished bv  request,  with  others,  in  order  that  the 
Paclflo  Reporter  may  cover  aU  case*  in  volume 
U,  Calilorula  Aeporta. 


Hicks  t.  Lotell.* 


(Cal. 

(B4CaL14) 


{Supreme  Court  of  California.   July  28, 1888L) 
Einscrmira — Vbitdkb  in  Fosbbssiox — EvmBsa 

AT  FOBMBB  TBIAI. 

1.  Where  a  vendee  in  possession,  nnder  a 
contract  of  purchase  on  which  he  has  made  part 
payment,  refuses  to  further  comply  wiUi  the 
terms  and  conditions  thereof,  or  to  quit  and  aur 
render  possession,  the  vendor  ia  not  obliged  to 
stand  on  his  contract,  and  sue  for  a  breach,  or 
seek  specific  performance,  but  be  may  maintain 
ejectment. 

a.  Under  Ck>de  Oivll  Proc.  Oal.  |  1870,  subd. 
8,  providing  that  the  testimony  of  a  witness  out 
of  the  state,  eiven  in  a  former  trial  between  the 
parties  relating  to  the  same  matter,  may  t>e  given 
in  evidence,  there  is  no  error  in  overruling  an 
objection  to  the  official  reporter's  transcript  of 
test  Imony  given  on  a  former  trial,  the  only  grounds 
of  objection  raised  being  that  the  testimony  was 
not  signed  by  the  witness,  that  it  was  not  his 
deposition,  and  that  it  was  secondary  evidence. 

Department  1.  Appeal  from  aaperior 
court,  San  Diego  county. 

Ejectment  by  John  J.  Hicks  aealnst  O. 
J.  Lovell.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

a.  A.  Luce  and  Will  M.  Smith,  for  appel- 
lant.   Leacb  A  Parker,  for  respondent. 

McKeb,  J.  Ejectment  to  recover  several 
parcels  of  land  in  San  Diego  county.  The 
answer  to  the  complaint  in  the  case  con- 
tained a  general  denial,  the  defense  of  a 
former  recovery,  and  of  an  equitable  titte 
to  the  laud,  and  also  a  cross-complaint  in 
equity.  The  statement  of  the  cause  ot  ac- 
tion in  the  cruss-complaint  showed  that 
the  defendant  was  in  possession  of  the 
lands  in  controversy  under  two  agree- 
ments in  writing, — one  dated  Septeml>er 
10,  1879,  and  the  other  March  1,  1880,— by 
which  he  and  one  Wheeler  had  agreed  to 
purchase  the  lands  from  the  plaintiff,  ac- 
cording to  the  terms  and  conditions  ot 
said  agreements.  Both  vendees  entered 
and  occupied,  under  said  agreements,  un- 
til the  fall  of  1880,  when  Wheeler  sold  and 
transferred  all  hie  right  under  the  agree- 
ments to  the  defendant,  who  has  since  oc- 
cupied the  lands  solely  for  himself.  Nei- 
ther of  the  agreements  have  been  per- 
formed; but  the  defendant  averred  ia  bis 
cross-compIalnt  that  he  was  ready,  able, 
and  willing  to  perform  the  agreement  of 
September  10,  1879,  according  to  Ita  terms 
and  conditions,  but  had  been  prevented 
from  performance  by  the  plaintiff;  and 
that,  after  prevention  and  before  the  com- 
mencement of  the  action,  he  had  also  of- 
fered to  pay  the  plaintiff  the  purchase  mon- 
ey due  on  the  agreements,  but  the  plain- 
tiff refused  to  accept  the  same;  and  that 
as  to  the  lands  referred  to  and  deKcrlbed 
in  the  agreement  of  March  1, 18S0,  he  was 
also  ready  and  able  to  perform  his  agrree- 
ment  whenever  he  could  have  a  good  and 
sufflcient  deed  olconveyanceot  said  lands; 
but  as  the  plaintiff  had  no  title  to  the 
same  he  could  not  comply  with  the  agree- 
ment on  his  part.  Therefore  the  defend- 
ant asked,  as  equitable  relief,  that  the 
plaintiff's  action  at  law  be  dismissed ;  that 

'This  case,  filed  July  28, 1883,  is  now  published 
by  request,  with  others,  in  order  that  the  Pacifio 
Reporter  may  cover  all  oaaea  in  volume  (M,  Call- 
f oruia  Ueporla, 
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the  contract  of  March  1, 1880,  be  canceled ; 
and  that  the  contract  of  September  10, 
]879,  be  specifically  performed.  In  his  an- 
swer the  plaintiff  admitted  the  entry  and 
occupation  by  the  defendant  under  the 
agreements  as  stated  in  the  crnss-com- 
plaint;  but  he  denied  the  readiness  and 
ability  of  the  defendant  to  perform  any  of 
the  agreements,  or  that  he  had  offered  to 
perform  any  of  them,  or  had  been  prevent- 
ed from  pertormine  by  the  plaintiff.  He 
also  averred  that  the  defendant  had  abso- 
lutely refused  to  perform,  and  had  tailed 
and  refused  to  pay  any  portion  of  the  pur- 
chase money  due  fur  the  lands  accordlnii; 
to  the  terms  and  conditions  of  the  agree- 
ments, except  thesum  of  about  fl16,  which 
he  admitted  bavins  received  on  the  agree- 
ments in  the  fall  of  1880. 

Before  trial  a  motion  was  made  (or  Judg- 
mcnt  on  the  pleadinKH,  upon  the  ground 
that  they  admitted  the  defendant  was  in 
possession  of  the  lands  under  agreements 
of  purchase  and  part  performance.  The 
motion  was  denied,  and  the  ruling  is  as- 
signed as  error.  But  as  the  defendant  de- 
nied the  plaintiff's  cause  of  action  at  law. 
and  as  the  plaintiff  denied  the  defendant's 
cause  of  action  In  equity, there  were  issues 
raised  by  the  pleadings  in  both  actions  to 
be  tried  luid  determined  before  Judgment 
could  be  rendered  in  either;  there  was 
therefore  no  error  in  denying  the  motion. 
It  is  only  where  an  auswer  admits,  or 
leaves  undented,  the  material  facts  stated 
in  the  complaint,  that  a  Judgment  can  be 
rendered  on  the  pleadings.  Frost  v.  More, 
40  Cal.  347. 

By  consent,  tbe  issues  in  the  action  at 
law  and  in  the  cross-action  in  equity  were 
tried  together.  At  the  trial  the  plaintiff 
rested  bis  case  upon  proof,  which  estab- 
lished a  legal  title  in  himself  to  the  lands 
in  dispute,  possession  by  the  defendant  at 
the  commencement  of  the  action,  and  an 
absolute  refusal  by  tbe  defendant  to  com- 
ply with  the  terms  and  conditions  of  the 
agreements  of  purchase  under  which  he 
was  in  possession,  or  to  quit  and  surren- 
der possession  to  the  plaintiff.  When  the 
plaintiff  rested  tbe  defendant  moved  for  a 
nonsuit,  upon  the  ground  that  the  proofs 
and  the  pleadings  in  tbe  case  showed  that 
tbe  defendant  was  in  posHession  under 
contracts  of  purchase  which  had  been  In 
part  performed.  Tbe  motion  was  denied, 
and  that  ruling  is  also  assigned  as  error. 
But  the  ruling  was  correct,  because,  tbe 
legal  title  to  the  lands  being  in  tbe  plain- 
tiff, he  was  in  law  entitled  to  Judgment, 
unless  the  agreements  of  purchase  under 
which  the  defendant  entered  and  was  in 
poHsession  gave  hlni  an  equitable  right  to 
the  poHsesBion.  But,  according  to  the 
plaintiff's  proofs,  that  right  had  censed 
to  exist  because  tbe  defendant  had  refused 
to  comply  with  the  terms  and  conditions 
of  the  agreements,  and  repudiated  them. 
A  vendee  in  possession  of  land  cannot  re- 
pudiate his  contract  of  purchase  and  at 
the  same  time  hold  the  posseRsion  under  it 
and  by  virtue  of  it.  A  repudiated  con- 
tract is  no  protection  to  an  intending  ven- 
dee in  possession  against  tbe  legal  title. 
Jf  the  defendant  denied  repudiation,  and 
relied  upon  readiness  and  ability  to  per- 
form, which  was  prevented  by  the  plain- 


tiff, or  an  offer  to  perform,  whfcta  was  re- 
jected, those  were  matters  In  defense  to 
the  action  at  law,  or  for  the  consideration 
of  the  court  sitting  as  a  court  in  equity, 
in  the  equitable  cross-action.  Clark  v. 
Lock  wood,  21  Cal.  220;  Meador  v.  Par- 
sons, 19  Cal.  294;  Lestradn  v.  Bartb,  Id. 
666;  Cadiz  v.  Majors.Sa  Cal.  28S;  McCauley 
V.  Fulton,  44  Cal.  356;  Tormey  v.  True,  45 
Cal.  105;  Kenyon  v.  Quinn,  41  Cal.  325. 

Upon  the  trial  the  court  found  that  de- 
fendant had  never  performed,  or  in  good 
faith  offered  to  perform,  either  of  the 
agreements,  according  to  their  terms  and 
conditions;  that  he  had  not  been  prevent- 
ed from  performance  by  any  act  of  the 
plaintiff;  that  plaintiff  had  tendered  a 
deed  and  demanded  performance,  but  de- 
fendant had  absolutely  refused ,  and  that 
both  he  and  Wheeler  had  wholly  fall^ 
and  refused  to  perform  the  agreements,  o- 
any  part  thereof,  except  to  deliver  to  the 
plaintiff  about  136  saciia  of  wheat,  of  the 
average  weight  of  135  pounds  each,  which 
the  plalntlR  received  from  them  in  the  fall 
of  18»<0;  and  because  of  tbe  delivery  to  the 
plaintiff  of  that  quantity  of  wheat,  in 
part  performance  of  the  agreements,  and 
of  the  entry  and  possession  by  the  defend- 
ant under  the  agreements,  it  is  contended 
that  ejectment  Is  not  maintainable  by  the 
plaintiff  as  vendor,  against  his  vendee  in 
possession,  who  has  refused  to  comply 
with  the  terms  and  conditions  of  the 
agreements,  or  to  qnit  and  surrender  pos- 
session of  the  lands,  and  that  his  only 
remedy  Is  In  equity  to  foreclose  his  ven- 
dor's lien  for  the  purchase  money  Willis 
V.  Wocencratt.  23  Cal.  614,  and  Boball  v. 
DiUer,  41  Cal.  632,  are  cited  to  sustain  the 
contention.  But  neither  of  those  cases  is 
analogous  to  the  case  in  hand,  nor  does 
either  sustain  the  contention  of  the  appel- 
lant. Id  Willis  V.  Wocencraft  the  vendor 
and  vendee  ha,d  been  In  possession  in  com- 
mon, each  "having  a  'full  right*  to  an  un- 
dlvidud  half  of  the  rents  and  profits.  "  Be- 
ing thus  In  possession,  the  vendee  agreed 
to  purchase  the  undivided  interest  of  hla 
co-tenant,  who  had  the  legal  title  to  the 
entire  estate  in  his  name,  and  took  from 
him  a  bond  for  a  deed,  upon  payment  of 
the  purchase  money,  in  which  it  was  espe- 
cially stipulated  that  the  vendee  had  the 
right  of  possession  to  an  undivided  one- 
half  of  the  premises.  Against  the  vendee 
thus  in  possession  in  his  own  right,  and 
under  the  contract  of  purchase,  a  grantee 
of  tbe  vendor  brought  ejectment,  solely 
npon  the  ground  that  he  hart  acquired  the 
legal  title  to  the  land.  But  before  suit  she 
bad  made  no  demand  to  be  let  into  pos- 
session of  her  share  with  the  defendant, 
and  there  was  no  proof  in  the  case  of  any 
special  facts  tending  to  show  either  nn 
actual  or  constructive  ouster  of  the  plain- 
tiff, nor  was  there  any  evidence  tending 
to  show  the  tender  of  a  deed  and  demand 
and  refusal  to  pay  the  purchase  money 
after  it  became  due,  or  that  the  purchase 
money  had  not  been  paid,  or  that  the  de- 
fendant had  abandoned  the  purchase,  or 
refused  to  complete  it  according  to  the 
terras  of  his  contract.  The  defendant  had 
therefore  done  nothing  to  forfeit  the  hone- 
flt  of  his  contract;  and,  being  rightfully 
in  possession  under  bis  equitable  title,  be 
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could  not  be  disturbed.  The  defendant  Id 
Bohall  V.  Dlller  bad  also  entered  Into  pos- 
Bession  of  the  land  in  dispute  under  a  con- 
tract of  purchase.  The  purcbaee  money 
bad  become  due  and  was  unpaid  at  tbe 
commencement  of  tbe  action,  and,  relying 
solely  upon  that  fact,  the  vendor,  without 
bavinff  put  the  vendee  in  default,  brought 
a  peculiar  action  against  the  vendee  to 
recover  damages  for  an  alleged  breach  of 
the  contract,  possession  of  the  laud,  and 
also  the  purchase  money.  But  the  su- 
preme court  held  that  he  could  not  recover 
damages,  because  he  had  not  alleged  any; 
Dur  the  purchase  money,  because,  al- 
though it  had  become  due  before  tbe  com- 
mencement of  the  suit,  yet,  as  there  was 
no  allegation  of  tender  of  a  deed  and  of 
demand  and  refusal  to  pay,  the  defendant 
was  not  in  fault;  nor  could  be  recover  tbo 
land,  because  there  was  no  evidence  tend- 
ing to  show  that  tbe  contract  bad  been 
rescinded  by  the  parties,  therefore  the 
right  of  possession  was  In  tbe  defendant, 
and  must  prevail. 

The  doctrine  dedacible  from  those  cases, 
as  well  as  from  others  In  this  state,  is 
that  ejectment  is  not  maintainable  by  a 
vendor  of  real  property  against  his  vendee 
In  possession  under  an  executory  contract 
of  sale,  who  is  not  In  default  in  the  per- 
formance of  bis  contract,  or  who  has  per- 
formed it  and  is  in  a  position  to  demand 
a  deed,  or  who  seasonably  and  in  good 
lalth  offers  to  comply  with  the  terms  of 
bis  purchase,  and  continues  ready  to  com- 
ply with  them.  To  a  vendee  in  possenslon 
under  such  circumstances,  the  contract 
will  avail  bim  as  an  equitable  defense  to 
an  action  of  ejectment  brought  against 
him  by  his  vendor,  or  as  a  cross-action  in 
equity  to  enforce  a  trust  against  bis  ven- 
dor, or  to  obtain  a  specific  performance  of 
the  contract.  Love  v.  Watkins,  40  Cal. 
648;  Oerdes  t.  Moody,  41  Cal.  836;  Talbert 
V.  Singleton,  42  Cal.  395;  Willis  t.  Wozen- 
craft,  and  Bohall  v.  Dlller.  supra;  Rail- 
road Co.  V  Mudd,  59  Cal.  585.  But  if  after 
maturity  of  the  purchase  money  the  ven- 
dor tendersa  deed,  and  demands  payment, 
which  the  vendee  refuses  to  make,  or  if  the 
vendee  has  abandoned  the  purchase,  and 
repudiates  tbe  title  of  his  vendor,  in  such 
case  the  vendee  forfeits  the  benefit  of  the 
contract,  and  he  cannot  avail  himself  of 
it  as  a  defense  to  ao  action  of  ejectment 
by  bis  vendor,  (Pearls  v.  Covlllaud,  6  Cal. 
617;  Whittier  v.  Stege,  61  Cal.  239;  Thorne 
y.  Hammond,  46  Cal.  630;)  nor  by  way  of 
a  cross-action  for  speclflc  performance. 
For  It  Is  well  settled  that  a  court  of  equi- 
ty, In  the  exercise  of  its  Judicial  discretion, 
will  not  decree  specific  performance  of  a 
contract  for  the  sale  of  land  in  favor  of  a 
party  who,  by  his  own  negligence  or  de- 
fault, has  prevented  or  nnreasonably  de- 
layed the  full  execution  of  the  ctmtract. 
Conrad  v.  Lindley,  2  Cal.  173;  Brown  v. 
Covlllaud.  6  Cal.  566;  Green  v.  Covlllaud, 
10  Cal.  317;  Wlllard  v.  Tuyloe,  8  Wall.  557. 
That  was  the  position  of  thedefendant  on 
bis  cross-complaint.  By  his  own  show- 
ing, he  abandoned  the  purchase  of  one  of 
the  contracts,  and  disclaimed  the  title  of 
bis  vendor;  but  having  entered  into  pos- 
session under  tbo  title,  and  in  subordina- 
tion to  it,  he  was  estopped  from  denying  it. 


Hoen  y.  Simmons,  1  Cal.  119;  Salmon  y. 
Hoffman,  2  Cal.  139;  Walker  y.  Sedgwick, 
8  Cal.  4U3.  And  as  to  tbe  other  contract, 
he  neither  averred  a  tender  of  tba  purchase 
money  nor  offered  to  pay  it.  Marshall  v. 
Caldwell,  41  Cal.  611 ;  Englander  v.  Rogers, 
Id.  420.  One  who  appeals  to  acourt  of  equi- 
ty to  defend  him  against  tbe  legal  title  to 
land,  of  which  he  is  in  possession,  must  do 
equity  by  paying  the  price  which  he  agreed 
to  pay.  The  maxim,  "he  who  seeks  equi- 
ty must  do  equity,"  applies  to  blm  in  full 
force.  Eastman  y.  Plamer.  46  N.  H.  464. 
The  cross-complaint  of  the  defendant, 
therefore,  lacked  tbe  eshenilai  element  of  a 
complaint  in  equity.  Nor  bad  tbe  defend- 
ant any  equitable  title  which  would  serve 
as  a  defense  to  an  action  of  ejectment. 
Hiiving  abandoned  bis  pni'chase  and  repu- 
diated bis  contracts,  be  was  not  a  pur- 
chaser clothed  with  right,  and  bis  vendor 
was  not  bound  to  resort  to  a  court  of 
equity  for  relief;  be  may  sue  In  ejectment. 
Keller  v.  Lewis,  5:1  Cal.  118.  "The  refusal 
of  one  party  to  perform  bis  contract," 
says  the  supreme  court  of  New  York  in 
Graves  v.  White,  87  N.  Y.  465,  "amounts 
on  his  part  to  an  abandonment  of  It. 
Tbe  other  party,  therefore,  has  a  choice  of 
remedies.  He  may  stand  upon  bis  con- 
tract, refusing  assent  to  his  adversary's 
attempt  to  rescind  it,  and  suefor  a  breach, 
or  in  a  proper  case  for  a  specific  perform- 
ance, or  he  may  assent  to  its  abandim- 
ment,  and  so  effect  dissolution  of  the  con- 
tract by  the  mutual  and  concurring  as- 
sent of  both  parties,  in  that  event  he  is 
simply  restored  to  his  original  position, 
and  can  neither  sue  for  a  breach  nor  com- 
pel a  specific  performance,  because  the 
contract  Itself  bus  been  dissolved.  >  •  • 
An  absolute  refusal,  a  deliberate  repndia- 
tion  of  the  stipulations  of  tbe  contract, 
gires  to  the  other  pa*^  «8  an  alternative 
remedy  tbe  right  to  assent  to  sncb  aban- 
donment, and  treat  tbe  contract  as  dis- 
solved." In  the  present  case  such  refusal 
was  proved.  Tbe  defendant  undertook  to 
reiiudiate  the  contract,  and  at  the  same 
time  held  the  possession  under  and  by 
virtue  of  It.  If  the  plaintiff  could  have 
stood  upon  tbe  contract,  and  compelled 
performance  or  recovered  damages  for  the 
breach,  be  was  not  bound  to  adopt  that 
remedy,  but  bad  the  right  to  bring  eject- 
ment to  recover  back  bis  land.  In  so  do- 
ing, and  g:ivlng  the  preliminary  notice  to 
surrender  possession,  be,  too,  gave  hi« 
assent  to  the  abandonment  of  the  con- 
tract; and  the  parties  who  made  it  hav- 
ing thus  by  mutual  assent  rescinded  it,  its 
validity  was  gone  and  It  ceased  tu  exist. 
Neither  party  thereafter  could  invoke  its 
terms  or  protection  as  against  the  other, 
and  the  plaintiff  was  at  liberty  to  main- 
tain ejectment  to  recover  the  posses>>ion 
of  the  land  to  which  he  had  a  legal  title. 
Jackson  v.  Mnncrief.  6  Wend.  26;  Wright 
V.  Moore,  21  Wend.  230;  Pierce  v  Tuttle,53 
Barb.  167. 

Tbe  court  found  that  tbe  former  trial 
and  Judgment  between  tbe  parties  was 
not  an  adjudication  of  the  matters  con- 
tained in  this  action.  The  finding  is  sus- 
tained by  the  record  of  that  case,  which 
shows  on  its  face  that  tbe  questions  In- 
volved in  this  were  not  raised,  tried,  aiK^ 
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aetermlned  In  that;  and  also  by  the  evi- 
dence which  the  defendant  gave,  under  bis 
pleadings,  an  to  the  factti  npon  which  that 
UuciHion  wna  based.  Meperle  v.  Ashe,  33 
CiU.  fW.  The  former  adjudication  was 
therefore  no  bar  to  the  action  in  hand. 

Lastly,  it  1b  assigned  as  error  that  the 
court  overruled  the  objections  talcen  by 
the  defendant  to  the  official  reporter's 
transcript  of  the  testimony  of  a  witness 
given  on  the  former  trial  and  offered  in 
evidence  by  the  plaintiff.  No  objection 
was  made  that  the  witness  was  not 
shown  to  be  beyond  the  Jurisdiction  of  the 
court,  nor  as  to  the  mode  of  proving  hie 
trstluiony.  The  only  objections  were  that 
the  tpstimony  itself  was  not  signed  by  the 
'Witness,  that  It  was  not  his  deposition, 
and  tliut  It  was  secondary  evidence.  But 
by  subdivision  S.  §  1870,  Code  Civil  Proc., 
It  is  provided  that  "the  testimony  of  a 
witueris  deceased,  or  out  of  the  jurisdic- 
tion, or  unalile  to  testify,  given  in  a  former 
action  between  the  same  parties,  relating 
to  the  same  matter,"  may  be  given  in  evi- 
dence. And  as  it  was  proved  that  the 
witness  was  out  of  the  state,  and  no  ob- 
Jecticm  was  made  to  the  transcript  as  evi- 
dence of  iiis  testimony,  there  was  no  prej- 
udicial error  in  the  ruling.  Judgment  and 
order  affirmed. 

Ross  and  McKinsthy,  JJ.,  concurred. 

Hearing  in  bank  denied. 


Vailiss  v.  Brown. 

(Supreme  Court  of  Colorado.    Oct.  19, 1891.) 

COUNTT  ELBCTIOM — COXTBSTS— JURISDICTION. 

1.  Under  the  act  of  1885  the  county  jud^ 
•IttiDg  in  termtime  in  his  re^lar  capacity  as 
the  count;  court,  is  invested  with  JurisUictioa  to 
try  and  determme  contested  election  cases  of 
county  ofllcers.  Whether  the  county  Jud^e  sit 
ting  in  vacation  may  exercise  such  JurisdictioD, 
not  determinod. 

2.  Section  14  of  the  act  Is  to  be  constmed  as 
a  statute  of  limitations  npon  a  summary  proceed- 
ing; and  when  the  period  for  filing  the  statement 
under  said  section  has  fully  elapsed,  excluding 
the  day  when  the  votes  are  canvassed,  the  time 
cannot  be  extended  merely  on  the  ground  that 
the  last  day  happens  to  fall  on  Sunday. 

{Syllabus  by  Uie  Court.) 

Error  to  I..a  Plata  county  conrt ;  H.  O  a  r- 
BANATI.  .Tndge. 

William  T.  Valles  and  Cailahill  Brown 
were  opposing  candidntes  for  the  office  of 
commissioner  of  La  Plata  county  at  the 
general  election  In  November.  Isso.  The 
vote  being  canvassed,  it  appeared  that  the 
total  number  of  votes  coot  for  said  office 
was  1,223,  of  which  Voiles  received  614; 
Brown,  tJOS;  Bcnttering,  1.  Vailes  received 
the  certificate  of  election.  This  proceed- 
ing wax  InstitntLMl  in  tiie  county  court  by 
Brown  for  tha  purpose  of  contesting  the 
election  of  Vailes.  The  case  being  tried, 
the  court  found  in  favor  of  the  conteptor. 
Brown,  and  rendered  Judgment  declaring 
him  to  have  been  duly  elected.  Vailes 
brings  the  case  to  this  court  by  appeal. 
Reversed. 

Decker  d:  O'Donnell,  N.  C.  Miller,  W.  V. 
Davidaon,  and  Splckard  A  Pike,  for  plaln- 
v.27p.no.l8— 60 


tiff  in  error.    Russell  <ft  MeCloakey,  for  de- 
fendant In  error. 

Elliott.  J.,  {after  stating  the  facts  as 
above.)  This  was  a  contested  election 
case  under  the  act  of  April  10, 1883,  (Sess. 
La  WH,  p.  193. )  The  contestor  having  Hied 
his  statement  and  served  his  summons, 
thecontestee  appeared,  and,  firsc  by  de- 
murrer and  afterwards  by  answer,  chal- 
lenged the  jurisdiction  of  the  court  over 
the  proceeding.  The  grounds  of  objection 
to  the  Jurisdiction  of  the  court  were: 
First,  that  the  proceeding  was  tried  and 
determined  by  the  county  court  Instead 
of  by  the  county  Judge;  secnuci,  that  thd 
written  statement  of  contest  was  not  filed 
In  the  office  of  the  clerltot  the  county  court 
within  10  days  after  the  day  when  tha 
votes  were  canvassed. 

1.  The  act  of  18X5,  supra,  is  somewhat 
ambiguous  as  towbetherthe  conntyjudge 
or  the  county  court  shall  exercise  Jurisdic- 
tion In  contested  election  cases  of  county 
officers.    Upon  careful  consideration  of  Its 

i  various  provisions  from  section  13  to  sec- 
tion 22,  inclusive,  we  are  satisfied  that  the 
county  judge,  sitting  in  term-time,  in  his 
regular  capacity  as  tlie  county  court,  is  in- 
veuted  with  Jurisdiction  to  try  and  deter- 
mine such  election  contests.  Whether  the 
county  Judge  sitting  in  vacation  may  or 
may  not  exercise  such  Jnris<licti<m,  we 
need  not  now  determine.  The  court  did 
not  err  in  overruling  the  challenge  to  its 
JuriHdiction  on  the  ground  that  the  pro- 
ceedings were  had  before  the  county  court 
instead  of  the  county  judge. 

2.  From  the  record  it  appears  that  the 
▼otes  were  canvassed  on  November  6, 
1890.  The  contestnr  did  not  file  the  writ- 
ten statement  of  his  intention  to  contest 
the  election  until  November  17,  18U0.    Sec- 

i  tion  14  of  the  statute  requires  that  the 
statement  shall  be  Hied  "  within  ten  days 
after  the  day  wlien  the  votes  are  can- 
yas.sed."  Hence  it  Is  contended  by  appel- 
lant that  the  conrt  below  was  withti '.t 
Jurisdiction  over  the  proceedinK-  On  the 
other  hand,  it  is  claimed  by  appellee  that, 
as  November  16,  1890,  fell  on  Sunday,  tlie 
contestor  was  entitled  to  file  his  state- 
ment on  the  following  Monday.  Jn  a  re- 
cent contested  election  case  under  the  act 
of  W5  Mr.  Justice  Hayt,  in  delivering  the 
opinion  of  this  court,  nsed  the  following 
language:  "The  proceedings  upon  an  elec- 
tion contest  before  the  county  judge,  un- 
der the  statute,  are  special  and  summary 
in  their  nature,  and  it  is  a  general  role 
that  a  strict  observance  of  the  statute,  so 
far  as  regards  the  steps  necessary  to  give 
Jurisdiction,  must  be  required,  in  such  cases. 
•  *  •  The  act  is  not  only  special  in 
character,  but  it  furnishes  a  complete  sys- 
tem of  procedure  within  Itself.  •  •  • 
It  provides  lor  a  written  statement  as  the 
basis  of  the  proceedings. "  See  Sch  war*  v. 
County  Conrt,  14  Colo.  47,  48,  23  Pac.  Rep. 
84,  and  authorities  there  cited.  In  Mc- 
Crary,  Elect.  (2d  Ed.)  §  276,  it  is  said:  "A 
statutory  provision  requiring  notice  of 
contest  to  be  given  within  a  given  time 
from  the  date  of  the  official  count,  or  from 
the  declaration  of  the  result,  or  the  issu- 
ing of  the  certificate  of  election,  or  the 
lilce,   is    peremptory,  and   the  time  can- 
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not  be  enlarKecT,  •  •  •  And  It  may  be 
added  that  there  Is  the  strongest  reason 
for  enforcing  this  rule  most  rigidly  in 
cases  of  contested  elections,  because 
promptness  in  commencing  and  prosecut- 
ing the  proceedings  Is  of  the  utmost  im- 
portance, to  the  end  that  a  decision  may 
l)e  reached  before  the  term  has  wholly  or 
in  great  part  expired."  It  has  been  held 
tliat  whce  a  rule  to  plead  expires  on  Sun- 
day the  party  has  the  next  day  in  which  to 
plead;  but  this  rule  has  generally  been  lim- 
ited in  its  application  to  causes  over  which 
the  court  has  already  acquired  Jurisdic- 
tion. Cock  V.  Bunn,  6  Johns.  32ti.  So, 
where  administrative  or  judicial  acts  are 
required  to  be  performed  within  a  speci- 
fied time,  if  the  last  day  falls  upon  Sun- 
day, the  succeeding  Monday  becomes  the 
return-day  or  court-day,  unless  the  same 
be  also  a  legal  holiday.  In  re  Computa- 
tion of  Time,  9  Colo.  632,  21  Pac.  Rep. 
475.  So,  also,  the  Civil  Code  of  this  state 
(section  382)  provides  that "  the  time  within 
which  an  act  is  to  be  done  as  provided 
in  this  act"  shall  exclude  the  last  day 
if  It  be  Sunday;  but  the  rule  is  express- 
ly limited  to  matters  provided  for  in  the 
Code.  The  act  of  1S85,  regulating  proceed- 
ings in  contested  election  cases,  contains 
no  such  provision  ;  and  it  is,  as  we  have 
seen,  "a  complete  system  of  procedure 
within  itself."  Its  provisions,  therefore, 
must  be  construed  by  general  rules  ap- 
plicable to  statutory  construction.  There 
is,  undoubtedly,  some  conflict  of  author- 
ity in  respect  to  the  rule  by  which  time 
as  applied  to  statutes  is  to  be  computed. 
The  question  has  sometimes  been  resolved 
by  considering  whether  from  the  nature 
of  the  case  a  rigorous  or  liberal  construc- 
tion should  he  given.  See  opinion  by 
Chief  Justice  Tii.ghman  in  Sims  v.  Hamp- 
ton, 1  Serg.  &  R.  411.  In  Kansas,  for  tlie 
purpose  of  allowing  a  party  to  redeem  his 
lands  from  atax-sale,  and  in  Pennsylvania, 
for  the  purpose  of  enabling  a  party  to  per- 
fect an  appeal,  a  method  of  computing  time 
has  been  adopted  which  excludes  tlielust 
day  when  it  falls  on  Sunday.  English  v. 
Williamson,  34  Kan.  212,  8  Pac.  Rep.  214. 
In  re  Goswiler,  3  Pen.  &  W.  200.  In  .Mas- 
sachusetts a  similar  rule  has  been  declared 
for  the  purpose  of  preventing  the  forfeit- 
ure of  life  insnrance  policies.  Hammond 
V.  Insurance  Co.,  10  Gray, 306.  But  the  lat- 
ter case,  like  others  cited  In  the  brief  of 
counsel  for  appellee,  pertains  to  the  con- 
struction of  contracts  rather  than  stat- 
utes. When  tiie  computation  of  time  un- 
der statutes  becomes  necessary,  an  en- 
tirely different  rule  prevails  in  Massachu- 
setts. S»«  Cooley  V.  Cook,  12.5  Mass.  408, 
where  Chief  Justice  Gray  states  the  rule 
as  follows:  "Whenever  the  time  limited 
by  statute  for  a  particular  purpose  is  such 
as  must  necessarily  include  one  or  more 
Sundays,  Sundays  are  to  be  included  In 
the  computation,  even  if  the  last  day  of 
the  time  limited  happens  to  fall  on  Sun- 
day, unless  they  are  expressly  excluded, 
or  the  intention  of  the  legislature  to  ex- 
clude them  appears  manifest."  The  case 
of  Haley  r.  Young,  134  Mass.  866,  was  a 
bill  in  equity  to  redeem  land  from  amort- 
gage.  The  iJist  day  of  the  three  years  fell 
on  Sunday.    The  court,  in  its  opinion,  re- 


ferring to  the  life  Insurance  case  in  10 
Gray, supra,  used  the  following  language: 
"It  is  said  that  at  common  law,  when  the 
time  for  the  performance  of  a  contract 
according  to  its  terms  expires  on  Sunday, 
a  performance  on  the  following  Monday 
Is  good.  But  this  rule,  whatever  may  be 
tlie  extent  of  it,  has  not  been  applied  to 
acts  which  by  statute  are  required  to  be 
done  within  a  time  therein  limited."  The 
Massachusetts  rule  for  computing  time 
under  statutes  is  fully  sustained  by  the 
New  York  cases.  The  case  of  People  v. 
Luther,  1  Wend.  42,  related  to  the  redemp- 
tion of  lands  sold  under  execution.  The 
last  day  of  the  15  months  happening  on 
Sunday,  an  offer  to  redeem  on  the  next 
day  was  helfl  to  be  too  late.  So  in  Ex 
parte  Dodge,  7  Cow.  147,  where  the  time 
flxEd  by  statute  within  which  an  appeal 
might  be  taken  was  10  days,  and  the  last 
day  fell  on  Sunday,  the  court  said  :  "Sun- 
day has  in  no  case,  we  believe,  been  ex- 
cluded in  the  computation  of  statute 
time."  The  case  at  bar  involves  the  con- 
struction of  section  14  of  Che  act  of  1S.S5, 
supra,  as  a  statute  of  limitations  upon 
a  summary  proceeding.  There  has  been 
much  discussion  whether  the  statutory 
period  for  commencing  actions  or  pro- 
ceedings shot  Id  be  held  to  Include  or  to 
exclude  the  first  day;  and  the  deci-tions 
upon  this  subject  have  generally  been  ar- 
rived at  by  considering  whether  the  time 
begins  to  run  from  or  after  an  act  done,  or 
from oraftera  partlcularda.\ .  Wood,Lim. 
Act.  p.  9.">  et  seq. ;  Arnold  v.  U.  S.,  9  Cranch, 
120;  In  re  Tyson,  13  Colo.  489,  22  Pac. 
Rep.  810.  From  the  wording  of  section  14, 
supra,  it  is  clear  that  the  first  day  must  be 
excluded.  The  statute  gives  the  contestor 
"ten  days  after  the  day  when  the  votes 
are  canvassed"  to flle his  statement.  After 
much  consideration  we  are  satisfied,  both 
upon  principle  and  authority,  that  when 
the  statutory  period  for  filing  the  state- 
ment of  an  election  contest  for  county  of- 
ficers under  the  act  of  ISSJhas  fully  elapsed, 
excluding  the  day  wlien  the  votes  are  can- 
vassed, the  time  cannot  be  extended  mere- 
ly on  the  ground  that  the  last  day  hap- 
pens to  fall  on  Sunday.  This  is  the  rea- 
sonable, as  well  as  the  natural  and  literal, 
interpretation  of  the  statute.  Any  other 
construction  of  such  an  aot  would  be  un- 
warrnnted.  Whenever  roconvse  to  the 
courts  becomes  necessary  to  determine  the 
result  of  an  election,  public  and  individual 
interests  alike  require  that  the  proceed- 
ing should  be  commenced  and  prosecuted 
promptly.  McCrary,  Elect,  supra.  The 
statement  of  contest  not  having  been  filed 
within  the  time  required  by  the  statute, 
the  court  below  erred  in  entertaining  ju- 
risdiction of  the  case.  The  judenient  is 
accordingly  reversed,  and  the  cause  re- 
manded, with  directions  to  the  county 
court  to  dismiss  the  proceeding. 


Cooper  v.  Perry. 
(Supreme  Cowrt  of  CoUrrado.    Oct.  19, 1S91.) 
Document  ART  Evidekce  — Rbvibw  ox  Appeal. 
1.  In  an  action  by  an  administrator  on  a  note, 
letters  written  by  defendant  to  plaintiff's   dece- 
dent  in   his  life-time  are  competent  evidence 
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against  defendant  without  accormtiiitr  for  their 
custody. 

2.  Where  the  testimony  is  conflicting,  and  it 
is  inoambcnt  on  defendant  to  prove  his  defense 
by  a  preponderance  of  evidence,  a  verdict  for 
plaintiff  will  be  sustained. 

Appeal  from  district  court,  Arapahoe 
county;  David  R.  Ghaham,  Judge. 

Action  in  aBnumpslt  hy  John  Perry,  ad- 
mlnlatrator  of  tiie  estate  of  J.  S.  Frels, 
deceased,  against  Thomas  J.  Cooper. 
Frooi  a  juciKmeut  for  plalnlin  defendant 
appeals.    AfBrroed. 

W.  N.  McBird,  for  appellant.  Pence  & 
Peace,  for  appellee. 

Hayt,  J.  Appellee,  John  Perry,  as  ad- 
ministrator of  the  estate  of  J.  S.  Fretz,  de- 
ceaBed,  brought  this  action  agalnstThom- 
as  J.  Cooper,  appellant.  The  suit  is  on  a 
promissory  note  for  92,500.giren  by  Coop- 
er, and  payable  to  J.  S.  Fretz  or  order. 
The  note  is  dated  July  5, 18S2,  and  bears 
Interest  at  the  rate  o(  10  per  cent,  per  an- 
num.  Appellant's  defense  is  based  upon 
the  claim  that  in  1878  he  performed  serv- 
ices for  wh'ch  Fretz  agreed  to  pay  him 
$2,500,  the  amount  to  be  paid  only  out  of 
a  certain  judgment  when  collected  :  sign- 
ing an  attachment  bond  in  a  suit  then 
pending  in  one  of  the  courts  In  this  state, 
and  appeariug  as  a  witness  In  said  suit 
upon  two  trials  constituting  the  services 
rendered,  appellant  payiig  his  own  ex- 
penses from  his  home  In  Chicago  to  D  .i- 
ver,  the  place  of  trial,  and  return,  upon 
both  occasions.  In  explanation  of  the 
fact  that  the  note  bears  a  date  subsequent 
to  the  time  at  which  the  judgment  ren- 
dered in  the  attaohmeutsuit  was  satisfied, 
It  is  claimed  that  appellant  met  Fretz  on 
the  day  of  the  date  of  the  note,  and  de- 
manded of  him  payment  of  the  ?2,500; 
that  Fretz  refused  payment,  alleging  as  a 
reason  fur  such  refusal  that  ttie  judgment 
had  not  yet  been  paid;  and  thatappellant, 
not  knowing  that  the  judgment  had  been 
paid,  borrowed  the  $2,500  of  Fretz,  giving 
hlH  note  thersfor,  which  is  the  same  note 
here  declared  upon.  The  due  execution 
and  delivery  being  admitted  at  the  trial, 
the  defendant, Cooper,  Introduced  evidence 
tending  to  prove  the  above  defense.  To 
overthrow  this,  appellee  offered  In  evi- 
dence certain  letters  written  by  appellant 
to  Fretz  during  his  Ufe-tlme.  These  letters 
strongly  tend  to  show  that  the  defense 
was  false  in  fact,  and  not  Interposed  In 
good  faith.  The  first  error  presentedfor  our 
consideration  relates  to  the  admission  of 
the  lettei*s  in  evidence,  the  objection  being 
that  their  custody  was  not  sufficiently 
accounted  for.  The  assignment  is  entirely 
without  merit.  It  Is  shown  beyond  con- 
troversy that  the  signature  of  Mr.  Cooper 
was  genuine,  and  that  the  letters  them- 
selves were  In  his  handwriting.  Under 
these  circumstances.  It  was  not  necessary 
to  account  (or  their  custody,  although,  as 
a  matter  of  fact,  the  record  shows  that 
even  this  was  attempted  In  this  Instance. 
Without  Huch  a  showing  the  letters  were 
properly  admissible.  No  rule  of  evidence 
Is  better  settled  than  that  letters,  written 
by  a  party  to  the  action,  containing  self- 
dl8.serving  admissions,  are  competent  evi- 
dence against  hiui.    The  case  below  wua 


tried  to  a  jury.  No  fault  is  found  with 
the  instructions  of  the  court.  It  is  claimed, 
however,  that  the  verdict  of  the  jury  is 
contrary  to  the  evidence.  The  evidence  in 
the  case  is  quite  conflicting.  The  burden 
of  proving  the  defense  interposed  rested 
upon  defendant.  In  addition  to  his  writ- 
ten admissions,  as  stated,  many  circum- 
stances appear  tending  to  overthrow  his 
defense.  It  was  the  peculiar  province  of 
the  jury,  under  the  circumstances,  to  de- 
cide upon  the  conflicting  evidence.  We 
see  no  reason  to  interfere  with  the  conclu- 
sion reached.  The  judgment  Is  according- 
ly affirmed. 


TKI.LER  et  al.  v.  Hartman  et  al. 

(Supreme  Court  of  Colorado.    Oct.  19, 1891.) 

Habmless  Error— Rxcebsive  Verdict— Evidence 
OP  Partsekship— Pleading. 

1.  A  material  allegation  of  the  complaint, 
not  denied  in  the  answer,  will  be  taken  as  con- 
fessed. 

2.  0pon  an  appeal  by  a  part  of  the  defeod- 
ants  against  whom  a  judgment  is  rendered,  erroi' 
in  the  jadgment,  affecting  only  a  defendant  not 
appearing,  will  not  be  considered. 

3.  When  items  are  improperly  included  in  a 
verdict,  the  error  may  be  cured  by  remitting  the 
amount  prior  to  judgment. 

4.  A  contract  for  the  sale  of  goods,  which  pro- 
vides that  the  goods  shall  be  charged  for  at  rea- 
sonable prices,  and  the  buyers  to  have  a  credit  of 
one-half  the  profits,  does  not  establish  a  partner- 
ship between  the  sellers  and  purchasers. 

iSullalma  by  the  Court.) 

Appeal  from  district  court,  Summit 
county;  L.  M.  Goddard,  Judge. 

Appellees,  John  H. Hartman  and  Martin 
Hartman,  commenced  tbis  action  In  the 
district  court  of  Summit  county.  In  the 
complaint  It  is  alleged  that  the  plaintiffs 
were  partners  doing  business  under  the 
firm  name  of  J.  H.  Hartman  &  Bro.,  and 
that  the  defendants  were  partners  doing 
business  as  the  Teller  Tie  &  Timber  Com- 
pany. It  Is  further  alleged  that  the  de- 
fendants, doing  business  as  aforesaid,  are 
indebted  to  the  appellants  in  the  sum  of 
92,261.25  upon  an  account  for  goods  sold 
and  delivered  by  the  plaintiffs  to  the  de- 
fendants between  the  8th  day  of  Febru- 
ary, 1887,  and  the  15th  day  of  June,  1887. 
At  the  time  of  filing  the  complaint,  an  afli- 
davlt  of  attachment  was  also  made  and 
filed,  the  grounds  thereof  being  that  the 
claim  was  upon  an  overdue  book-account. 
Afterwards  a  writ  of  attachment  was 
duly  issued  and  levied  upon  the  propert.v 
of  the  Teller  Tie  &  Timber  Company.  The 
answer  consists  of  n  specIT  denial  of  each 
allegation  of  the  complaint,  except  the  al- 
legation In  reference  to  the  partnership  of 
the  plaintiffs,  which  stands  undenled.  Aft- 
er denying  the  partnership  of  the  defend- 
ants, as  alleged  In  the  complaint,  It  Is 
stated  that  J.  C.  Teller  and  J.  C.  Allen 
were  the  only  partners  constituting  the 
Teller  Tie  &  Timber  Company.  The  trial 
to  a  jury  resulted  In  a  verdict  forthe  plain- 
tiffs In  the  sum  of  »2,062.97.  Thereupon 
the  plaintiff  remitted  the  sum  of  ?17».65, 
this  being  the  amount  charged  for  goods 
sold  after  tne  Ist  day  of  June.  Judgment 
was  entered  for  f  1,883.32.  Defendant?  ap- 
peal. Afllrined.  ^^^i^ 
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Teller  &  Orahood,  for  appellants.  Jones 
&  RiddeU,  for  appellees. 

Hatt  J.,  {after  stating  the  facts  as 
above.)  By  the  first  assignment  of  error 
argued,  it  is  claimed  that  the  partnership 
of  the  plaintiffs  is  not  established  by  the 
evidence.  No  proof  of  partnership  was 
necessary,  the  aUegation  of  the  complaint 
being  admitted  by  the  failure  of  the  de- 
fendants to  deny  the  same  in  their  emswer. 

The  second  objection  urged  has  reference 
to  the  form  of  the  verdict  and  judgment. 
The  verdict  is  a  general  verdict  for  the 
plaintiffs.  The  judgment  is  against  the 
defendants  as  partners.  Now,  as  an  issue 
was  made  by  the  pleadings  upon  Ander- 
son's connection  with  the  firm,  and  no  ev- 
idence having  been  introduced  upon  the 
point  or  to  show  Anderson's  liability,  it  is 
claimed  that  the  judgment  is  erroneous  as 
to  him,  and  must  be  reversed  in  toto.  It 
does  not  appear  that  Anderson  was  served 
with  process.  He  neither  appeared  in 
person  nor  by  counsel.  Under  such  cir- 
cumstances, it  has  Ijeen  held  that  the  plu- 
ral term,  as  used  in  this  judgment,  should 
be  considered  to  refer  to  those  persons 
only  who  were  properly  before  the  court. 
See  Hubbard  v.  Dubois,  37  Vt.  94;  Gar- 
gan  v.  School-Dist.,  4  Colo.  53.  We  think, 
however,  a  sufficient  answer  to  the  con- 
tention of  appellants  in  this  case  lies  in 
the  fact  that  Anderson  himself  is  not  here 
complaining,  and  appellants  could  in  no 
way  be  prejudiced  by  any  judgment  en- 
tered against  him.  'The  erroneous  judg- 
ment affects  a  co-defendant  only,  who  does 
not  join  in  the  appeal.  In  this  respect  the 
case  is  distinguishable  from  Langley  v. 
Grill,  1  Colo.  71.  Appellants  cannot  be 
permitted  upon  their  appeal  to  take  ad- 
vantage of  an  error  which  does  them  no 
injury.  Ball  v.  Nichols,  73  Cal.  193, 14  Pac. 
Rep.  831;   Freem.  Judgm.  i  155. 

By  the  third  assignment  of  error  it  is 
claimed  that  the  charges  for  goods  bought 
during  the  month  of  June,  1SS7,  were  not 
due  at  the  time  this  suit  was  instituted; 
the  contention  being  that  there  Is  no  evi- 
dence of  the  amount  of  the  charges  made 
for  the  goods  so  purchased,  and  hence  no 
basis  for  ascertaining  the  amount  thereof 
erroneously  included  in  the  verdict.  Coun- 
sel are  evidently  mistaken  in  regard  to  the 
evidence  on  this  point.  The  amounts  of 
the  several  bills,  purchased  during  the 
month  of  June,  were  stated  by  Mr.  Hart- 
man  in  his  examination,  and  his  testimo- 
ny in  reference  thereto  is  uncontradicted. 
These  amounts  make  a  total  of  $179.65. 
This  corresponds  with  the  amount  which 
the  court  below  required  to  be  deducted 
from  the  verdict  as  a  condition  to  the  entry 
of  judgment  for  the  remainder.  TTiis  ac- 
tion was,  without  doubt,  taken  for  the 
reason  that,  in  the  opinion  of  the  court, 
the  June  biUs  were  not  properly  included 
in  the  suit  By  this  action  of  the  court  the 
error  in  the  verdict  was  cured  in  the  final 
judgment. 

By  the  last  assignment  of  error  argued 
it  is  urged  that  the  evidence  shows  that 
the  defendants  and  plaintiffs  were  part- 
ners in  the  sale  of  these  goods,  and  are 
therefore  entitled  to  an  accounting  before 
this  action  could  be  maintained.    The  ar- , 


gument  proceeds  upon  the  assumption 
that  the  evidence  in  the  case  shows  that 
plaintiffs  and  defendants  were  to  share  in 
the  profits  of  the  sale  of  these  goods,  and 
it  is  contended  that  this  is  sufficient  to  es- 
tablish a  partnership.  We  do  not  think 
the  evidence  warrants  this  assumption,  al- 
though it  appears  that,  according  to  the 
terms  of  the  contract,  the  goods  were  to 
be  sold  at  reasonable  prices,  the  profits  to 
be  divided  between  plaintiffs  and  defend- 
ants. It  is  not  claimed  that  the  goods 
were  not,  in  fact,  received,  and  no  com- 
plaint is  made  of  the  prices  charged.  The 
evidence  shows  that  the  amount  of  the 
profits  was  ascertained  and  agreed  upon 
by  the  parties,  and  the  defendants  credit- 
2d  with  their  proper  proportion  according 
to  the  contract  No  error  in  tliis  regard 
is  claimed,  and  a  fiulher  accounting  would 
serve  no  useful  purpose.  Aside  from  this, 
we  are  of  the  opinion  that  the  evidence 
iocs  not  show  a  partnership  in  the  trans- 
action between  the  plaintiffs  and  defend- 
ants. The  rebate  was  evidently  given  in 
anticipation  of  large  purchases,  the  lan- 
guage employed  being  used  simply  as  a 
mode  of  fixing  the  prices  at  which  defend- 
ants were  to  have  the  goods.  No  error  is 
assigned  upon  the  Instructions.  The  judg- 
ment is  amply  supported  by  the  evidence, 
and  must  be  afilrmed. 


(1  Colo.  App.  148) 

Savaob  v.  Peltow  et  ol. 

(Court  of  Appeal*  of  Colorado.    Oct.  28, 1801.) 

AuTHORiTT  OP  Agent— Custom  ab  Evidknch. 

1.  The  power  to  bind  the  principal  of  a  trav- 
eling  agent  selling  goods  by  sample  being  spe- 
cial, one  buying  his  trunks  of  samples  is  bound 
to  know  that  such  sale  is  within  the  agent's  au- 
thority. 

2.  Wliere  a  principal  is  sought  to  be  held  by 
implied  authority  of  the  agent  through  usage  or 
custom  in  trade,  such  custom  must  be  shown  to 
be  reasonable,  notorious,  and  uniform  in  his  line 
of  business. 

3.  When  an  allegation  is  not  supported  by 
competent  evidence  it  is  the  duty  of  the  trial  judge 
to  withdraw  its  consideration  from  the  jury. 

Appeal  from  district  court,  Pueblo  coun- 
ty; J.  C.  GoNTER,  Judge. 

Action  for  the  possession  of  personal 
property  or  its  value  by  Samuel  Pelton  and 
another  against  Nathan  W.  Savage,  Jr. 
From  a  judgment  for  plaintiffs  defendant 
Appeals.    Affirmed. 

/.  C  Elwell  and  L.  B.  Gibson,  for  appel- 
lant   Alvin  Marsh,  for  appellees. 

BissELL,  J.  The  Peltons,  as  copartners, 
brought  this  action  against  Savage,  to 
recover  the  possession  of  a  lot  of  personal 
property  described  in  the  complaint,  or 
its  value,  which  was  alleged  to  be  $600, 
with  damages  for  the  detention.  The 
issues  in  the  case  were  made  by  a  denial  of 
the  complaint,  and  by  a  defense  based  up- 
on averments  of  the  purchase  of  the  prop- 
erty by  Savage,  Jr.,  from  one  Herman, 
who  was  said  to  Ite  the  agent  of  the  Pel- 
tons,  with  authority  to  sell  the  property 
in  dispute.  According  to  the  evidence,  Her- 
man was  a  traveling  salesman  for  Pelton 
&  Bro.,  employed  to  travel  within  a  cer- 
tain designated  district,  and  sell  goods  for 
the  firm  from  samples  which  he  carried  in 
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trunks  turnlshed  for  the  purpose.  He  was 
supplied  with  samples  of  all  the  various 
claBses  of  guocls  handled  by  the  Arm,  save 
that  as  to  gloves  and  stockings  and 
tbiugs  of  tbat  description  oniy  one  of  a 
pair  was  used.  During  one  of  his  trips  he 
sold  his  three  trunks,  with  their  contents, 
to  the  appellant.  Savage,  in  Faeblo,  for 
f  290,  whicti  was  only  a  little  over  60  per 
cent,  of  their  wholesale  value  in  Denver,  ac- 
cording to  the  verdict  of  the  Jury.  The 
goods  were  not  sold  by  inventory,  and 
scarcely  by  inspection,  but  for  a  lump  sum, 
which  be  uppropriatecl.  The  goods  in  the 
trunks  were  marked  with  the  name  of  the 
house  in  Denver.  The  purchaser  made  no 
inquiries  as  to  Herman's  authority  or  his 
right  to  sell,  either  of  Herman  himself  or 
of  the  house.  It  was  established  by  the 
evidence  and  by  the  verdict  of  the  Jury 
that  Herman  had  no  authority  to  make 
the  sale,  and  that  he  was  simply  an  agent 
to  solicit  orders  to  be  sent  to  the  house  to 
be  filled,  according  to  the  usage  of  trav- 
eling salesmen  in  such  cases.  It  is  not 
contended  by  coonsel  fur  the  appellant 
that  the  agent,  Herman,  possessed  any 
actual  authority  to  sell  the  goods  which 
are  the  subject  of  the  controversy.  It  Is 
Insisted,  however,  that  the  power  is  to 
be  Implied  from  the  character  of  the 
agency,  and  from  the  ordinary  methods 
used  iu  Its  execution.  Thlscaunot  be  con- 
ceded. The  law  is  clear  tbat  the  liioits  of 
an  agent's  authority  are  to  be  found  in 
the  instructions  of  his  principal.  This  gen- 
eral rule  Is  necessarily  subject  to  the  mod- 
ification that  the  agent  is  entitled  to  em- 
ploy ail  the  necessary  and  usual  means  of 
executing  the  principal's  authority,  and 
that  this  implied  power  is  frequently  modi- 
fied by  his  right  to  use  all  the  ordinary 
means  justified  by  the  usagen  of  the  trade 
in  which  he  is  engaged.  Neitlier  of  these 
principles  is  broad  enough  to  confer  up- 
on an  agcut.  employed  to  solicit  orders  for 
goods  upon  the  strength  of  samples  fur- 
nislied  him.  authority  to  sell  those  things 
which  are  essentially  necessary  to  the  per- 
formance of  his  duties.  The  absence  of 
original  authority  to  sell  the  goods  being 
both  proven  and  established  by  the  ver- 
dict of  the  jury,  it  cannot  be  declared  as  a 
matter  of  la«v  that  the  salesman  had  im- 
plied authority  to  dispose  of  the  property. 
Diversy  v.  Kellogg,  44  HI.  114;  Kwell's  Ev- 
ans, Ag.  *107.  The  force  of  these  rules  was 
evidently  felt  upon  the  trial,  since  the  ap- 
pellant sought  to  escape  his  obligation  Uy 
offering  proof  of  the  e.Yistence  of  a  usage 
or  custom  in  the  trade,  from  which  the 
jury  would  be  warranted  In  finding  that 
the  agent  possessed  the  authority  neces- 
sary to  make  the  sale.  The  princi|)al  er- 
ror assigned  and  argued  Is  based  upon  the 
action  of  the  court  in  withdrawing  from 
the  consideration  of  the  jury  the  evidence 
Introduced  upon  this  subject.  "There  can 
be  no  question  concerning  the  admissibili- 
ty of  tills  sort  of  evidence.  The  rule, 
which  permits  a  usage  or  custom  of  a 
particular  business  or  tradetobe  taken  aa 
a  part  of  the  instructions  to  an  agent 
where  the  rights  of  third  parties  are  con- 
cerned, seems  to  be  well  eRtabliBhed  by  the 
authorities.  To  make  th(.  nroof  available 
for  the  purposes  of  est^^'j^jj^jjiiig  the  au- 


thority, the  evidence  of  the  custom  must  be 
clear  and  satisfactory.  It  must  be  uni- 
form, notorious,  and  reasonable,  and  it 
must  be  established  by  proof  of  its  uni- 
formity in  the  particular  business  which 
it  concerns.  Hall  v.  Storrs,  7  Wis.  217. 
The  proof  of  custom  In  this  case  In  none  of 
its  aspects  reaches  the  level  required  by 
the  authorities.  It  was  neither  estab- 
lished by  evidence  that  it  was  the  custom 
of  all  traveling  salesmen  todisposeof  their 
trunks  and  samples  at  will,  nor  was  It 
shown  that  such  a  custom  prevailed  in  the 
particular  business  In  which  Herman  was 
employed.  The  evidence  did  noteven  tend 
to  establish  such  a  usage.  The  only  proof 
offered  upon  the  subject  was  that  of  a  few 
particular  cases  or  special  transactions  in 
other  lines  than  the  trade  in  which  Pelton 
&  Bro.  were  engaged.  There  Is  little  hesi- 
tancy in  reaching  this  conclusion,  since  it 
is  apparent  from  the  record  that  the 
transaction  was  of  the  sort  to  put  on  the 
purchaser  the  duty  of  ascertaining  the 
authority  of  the  agent  with  whom  he 
dealt.  In  the  present  case  the  appellant 
was  dealing  with  a  traveling  salesman, 
who  represented  a  house  within  easy  tel- 
egraphic distance  of  the  purchaser's  place 
of  business ;  and  It  would  not  be  unrea- 
sonable to  bold  him  to  the  duty  of  in- 
quiry as  to  the  nutiiority  of  the  agent 
when  he  was  selliqg  In  bulk  what  was 
evidently  his  only  means  of  transacting 
the  business  of  his  principal.  The  court 
was  entirely  justified  in  withdrawing 
from  the  jury  all  the  evidence  of  custom 
introduced  on  the  trial.  Under  the  law 
as  declared  the  custom  was  not  estab- 
lished, and.  hud  the  jury,  upon  the  strength 
of  this  testimony,  found  that  the  agent 
possessed  the  authority  to  make  the  sale, 
the  court  would  have  been  compelled  to 
set  aside  the  verdict  as  against  the  law 
and  contrary  to  the  evidence.  Under  cir- 
cumstances like  these,  it  is  undoubtedly 
the  rule  that  the  power  Is  vested  In  the 
court  to  determine  whether  the  evidence 
offered  tends  to  support  the  allegations  of 
the  party  in  whose  behalf  it  Is  i.'-tro- 
duced ;  and  where,  as  in  this  case,  there  is 
a  complete  failure  of  proof  on  any  partic- 
ular subject,  it  is  not  only  clearly  within 
the  power,  but  it  is  also  the  duty,  of  the 
court  to  withdraw  from  the  Jury  the  con- 
sideration of  any  such  matter.  Proff. 
•lury,  §  351;  Behrens  v.  Railway  Co.,  5 
Colo.  400:  Brasher  v.  Rail  way  Co.,  12  Colo. 
384,  21  Pac.  Rep.  44.  We  are  satisfied  upon 
the  record  that  the  Judgment  should  be 
affirmed. 


CUN.VINOHAM  v.  PEOPLE. 
(Court  of  Appeals  of  Colorado.     Oct.  86, 1891.) 

ISTOXICATIXO  LiQCOKS — SUNDAT  SlLES. 

Oen.  St.  Colo.  1S83,  subd.  18,  i  3312,  pro- 
vides that  towns  and  cities  shall  have  **ihe  ex- 
clusive fight  to  license,  regulate,  or  prohibit  the 
selling  or  giving  away  of  any  intoxicating,  malt, 
vinous,  mixed,  or  fermented  liquors  within  the 
limits  of  the  city  or  town, "  etc.  Held,  that 
wbere  a  town  takes  control  of  its  liquor  trafBc 
under  tbls  statute,  and  grants  licenses,  a  licensee 
cannot  be  indioted  under  a  general  statute  of  the 
state  prohibiting  "keeping  open  a  tippUoj^-house 
on  the  Sabbath  day. " 
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Appeal  from  district  court,  Gunnison 
county;  John  C.  Bell.  Jndfce. 

Indictment  ul  Ed.  Cunnin^^ham  for  keep- 
ing open  a  saloon  on  tiie  Sabbatli  where 
intoxicatiUK  liquors  were  Huld.  Judg- 
ment of  conviction.  Defendant  appeals. 
Reversed. 

GuUett  A  Crump,  for  appellant.  Jos.  H. 
Maupin,  Atty.  Gen.,  foi  the  People. 

Richmond,  P.  J.  This  case  is  submitted 
upon  an  agreed  state  of  facts.  Appellant, 
Ed.  iJunningliam,  was  indicted  by  the 
grand  Jnry  for  keeping  open  a  saloon 
where  intoxicating  liquors  were  sold  on 
the  Sabbath,  in  the  town  of  Crested 
Butte,  Gunnison  county.  It  is  admitted 
that  he  held  a  license  from  the  trustees  of 
said  town  to  sell  and  deal  in  intoxicating 
liquors,  and  that  the  board  of  trustees 
had,  prior  to  the  said  alleged  defense,  as- 
sumed control  of  the  sale  of  intoxicating 
liquors  within  the  limits  of  said  town, 
and  had  granted  said  appellant  such  li- 
cense, and  that  the  trustees  had  passed 
an  ordinance  in  due  form  relating  to  the 
licensing  of  such  business,  and  the  regula- 
tion of  the  same,  which  was  in  full  force 
on  the  day  of  such  alleged  offenxe,  and 
that  there  was  no  ordinance  in  existence 
prohibiting  or  controlling  the  sale  of  liq- 
uors on  Sunday.  Upon  the  agreed  state 
of  facts  the  court  found  the  appellant 
guilty,  and  assessed  a  line.  From  this 
judgment  the  defendant  appeals.  It  is  in- 
sisted that  subdlvlHlon  18,  §  3312,  Gen. 
St.  1883,  grants  to  towns  and  cities  the 
exclusive  right  to  license  and  regulate  the 
sale  of  intoxicating  liquors  within  such 
towns  and  cities,  and  that  no  Indictment 
for  a  violation  of  section  SJi),  to-wit, 
"keeping  open  a  tippling-liouse  on  the 
Sabbath  day, "can  be  maintained.  Sub- 
division 18  of  said  section  3312  provides 
that  towns  and  cities  shall  have  the  ex- 
clusive right  to  license,  regulate,  or  pro- 
hibit the  selling  or  giving  away  of  any 
intoxicating,  malt,  vinous,  mixed,  or  fer- 
mented liquors  within  the  limits  of  the 
city  or  town,  or  within  one  mile  beyond 
the  outer  boundaries  thereof,  except  where 
the  boundaries  of  the  two  cities  or  towns 
adjoin,  the  license  not  to  extend  beyond 
the  municipal  year  in  which  it  shall  be 
granted,  and  to  determine  the  amount  to 
be  paid  for  such  license.  We  deem  it  un- 
necessary to  discuss  at  length  the  proi)o- 
sltion  presented  by  this  agreed  state  of 
facts.  It  has  repeatedly  received  the  con- 
sideration of  the  supreme  court  of  this 
state,  and  we  are  somewhat  surprised,  in 
the  light  of  those  decisions,  that  it  was 
found  necessary  for  the  appellant  to  pros- 
ecute tills  appeal.  In  the  case  of  Rogers 
V.  People,  y  Colo.  4.'';0,  12  Pac.  Rep.  843,  it 
is  e.xpressly  declared  that  It  is  competent 
for  the  legislature  to  confer  upon  the  city 
authorities  exclusive  control;  and,  such 
exclusive  control  having  been  given,  a 
party  cannot  be  indicted  under  the  gen- 
eral law  of  the  state,  such  power  having 
been  accepted  by  the  enactment  of  an 
ordinance  covering  the  offense.  In  Huff- 
smith  V.  People,  8  Colo.  17.5,  6  Pac.  Rep. 
I.')?,  it  is  declared  that  "  the  grant  of  ex- 
clusive power  and  authority  to  onejurls- 
d  ction  to  restrain,  regulate,  or  i)rohibit  a 


basiness  as  to  every  day  in  the  week  is 
irreconcilable  with  the  existence  of  s  con- 
current power  to  prohibit  the  exercise  of 
the  same  vocation  upon  a  single  day  in 
the  week."  In  Hetzer  v.  People.  4  Colo. 
45,  It  is  announced  that.  "  where  the  legis- 
lature vests,  either  in  the  city  or  county 
autliorltles,  the  exclusive  right  to  license 
vendors  of  spirituous  liquors,  a  license  to 
a  vendor  from  the  authority  exclusively 
authorized  to  grant  It  is  all  that  can  be 
required. "  The  foregoing  cases  are  con- 
firmed by  the  supreme  court  in  the  case  of 
Heinssen  v.  State,  14  Colo.  228,23  Pac.  Rep. 
995.  Sach  being  the  conclusion  of  the  su- 
preme court  of  this  state,  no  alternative 
is  left  us  but  to  say  that  the  judgment 
mast  be  reversed,  and  the  cause  remanded 
for  proceedings  in  conformity  with  this 
opinion. 


Cook  et  al.  v.  Walley  et  al. 
(Court  of  Appeals  of  Colorado.    Oct.  20, 1891.) 

fBRFOiWINe  UMADTBORIZBD  AVTOP8T  —  LlABULITT 

TO  Heihs. 
Plain  tiffs  broaght  suit  for  damafjfes  for 
permitl.uK  and  ausistiug  in  an  autopsy  upon  the 
body  of  their  mother.  On  triul,  the  evidence 
showed  that  the  husband  ot  deceased  survived 
her;  that  she  had  been  living  apart  from  her  hus- 
band and  children:  that  her  death  nras  sudden, 
while  in  a  hack;  that  plaintiffs  never  made  any 
contrat^t with  the  detendauts  for  her  burial:  that 
another  person  had  her  body  taken  to  defendants' 
place  of  business,  employed  them  to  prepare  it 
for  burial,  and  subsequently  paid  them  for  their 
services;  that  an  ordinance  of  tho  city  where  de- 
ceased died  required  the  certificate  of  a  physician 
as  to  cause  of  death ;  that  the  autopsy  was  per- 
formed by  a  physician,  assisted  by  defendants, 
in  a  decent  and  scientific  manner.  Held,  that 
a  verdict  for  the  defendants  was  properly  di- 
rected. 

Error  to  district  court,  Arapahoe  coun- 
ty; W.  S.  Deckkr,  Judge. 

Action  by  Minnie  L.  Cook  and  William 
Thorpe  against  J.  .T.  Wnlley  and  R.  P. 
Rollins.  Judgment  for  defendants.  Plain- 
tiffs bring  error.    Affirmed. 

/''.  IV.  Robertson  and  A.  S.  Fisher,  for 
plaintiffs  in  error.  Keelor  <S  Sales  and  E. 
W.  Waybrigbt,  for  defendants  In  error. 

RicnMOND,  P.  J.  The  complaint  in  this 
case  alleges  that  the  defendants  Walley  & 
Rollins  were  doing  business  as  under- 
takers in  the  city  of  Denver,  and  that  the 
defendant  Dr.  A.  M.  Bncknum  is  a  practic- 
ing physician  in  the  same  place;  timt  on 
the  10th  of  January,  1890,  Taniar  V. 
Thorpe,  a  resident  of  the  city  of  Denver, 
died,  and  that  her  body  wns  taken  to 
the  establishment  of  Wnlley  &  Rollins  to 
await  preparation  for  its  burial,  and  that 
It  was  placed  by  plaintiffs  under  the  care, 
custody,  and  protection  of  said  Walley  & 
Rolbns  as  undertakers  until  they  could 
prepare  or  get  read3' for  the  funeral  and 
burial  of  tho  remains;  that  said  Walley  & 
Rollins  undertook  for  a  valuable  consider- 
ation to  furnish  the  coffin  and  hearse,  and 
perform  nil  services  incident  to  and  that 
were  usual  and  customary  In  their  said 
business  an  undertakers;  that  on  or 
about  the  11th  day  of  January,  1890,  and 
in  the  night-time,  and  while  the  said  body 
was  still  under  the  custody  and  snfe-keeii- 
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lag  of  paid  Walley  &  Bolllns,  for  the  said 
purpose  of  tuuerul  and  burial,  the  Bald  de- 
fendant Dr.  A.  M.  BuckDum,  with  the 
knovriedee  and  conHent  of  uald  Walley  & 
ItulllnH,  and  with  their  aid  and  aRBi8tanct», 
they,  the  said  Walley  &  Kolllns,  being 
unmindful  uf  their  obligations  to  the 
plalntiffH,  and  that  their  said  business 
as  undertakers  imposed  upon  them  by 
virtue  of  their  said  business  as  undertak- 
ers as  aforesaid,  dissected,  cut  open,  muti- 
lated, and  otherwise  abused  and  mal- 
treated tlie  body  of  said  Tamar  V.Thorpe, 
and  indecently  and  outrageously  exposed 
to  the  pul>lic  view  the  nude  body  of  said 
deceased;  that  the  said  acta  were  done 
without  the  knowledge  or  consent  of 
plaintiffs,  without  any  right  or  lawful  au- 
thority whatever,  and  against  the  wishes 
and  desires  of  plaintiffs,  and  contrary  to 
the  law ;  that  the  plaintiff  Minnie  L.  Cook 
is  the  daughter,  and  plaintiff  William  L. 
Thorpe  Is  the  son,  of  said  Tamar  V. 
Thorpe,  and  the  sole  heirs;  that  by  reason 
of  said  acts  the  confidence  of  the  plaintiffs 
has  been  betrayed,  their  rights  disregard- 
ed, and  plaintiffs'  feelings  cruelly  lacer- 
ated, and  the  love,  veneration,  and  respect 
that  the  plaintiffs  entertained  lor  their 
mother  have  been  shocked  and  wounded, 
and  the  plaintiOs  hnvn  suffered  therefrom, 
both  in  mind  and  in  body,  to  their  dam- 
age in  the  sum  of  $25,000.  Prayer  for  judg- 
ment. Defendants  Walley  &  Itollins,  by  a 
separate  answer,  deny  the  allegations  in 
the  complaint,  and  for  a  second  defense 
state  that  the  body  was  given  into  their 
care  and  custody  by  one  .1.  S.  Casserleigh, 
and  from  him  they  received  authority  to 
have  said  remains  subjected  to  a  post 
mortem  examination,  as  well  as  also  from 
Minnie  L.  Cook,  the  plaintiff,  and  tlint  a 
/>o«t  morten?  examination  was  necessary 
in  order  to  obtain  a  cprtlticate  of  burial. 
For  a  third  dofenBe  they  allege  thai  the 
post  mortem  examination  was  fully  au- 
thorized by  the  deceased  in  her  life-time, 
and  that  it  was  conducted  in  accordance 
with  her  request  given  to  Dr.  A.  M.  Buck- 
num  while  living.  Dr.  Bucknum,  top  a 
separate  answer,  denies  the  allegations  in 
the  complaint;  and  for  a  second  uefenHp 
alleges  the  consent  of  deceased  while  liv- 
ing to  a  post  mortem  examination  after 
her  death ;  and  for  a  third  defense  he  al- 
leges that  he  was  her  regular  attending 
physician,  and  after  her  death  was  applied 
to  as  such  physician  to  Imsuc  a  certiticate 
of  death;  that  in  compliance  with  tlie 
ordinances  of  the  city  of  Denver,  and  in 
pursuance  of  the  statute  in  such  cases 
made  and  provided,  he  made  the  necesspry 
and  proper  examination  to  ascertain  the 
cause  of  death  of  the  deceased,  and  there- 
upon certified  and  recorded  the  same  as 
required  by  the  law  and  the  ordinances, 
and  the  rules  and  regulations  of  the  board 
of  health,  of  the  city  of  Denver.  Tlaln- 
tlffs  reply  by  way  of  a  general  denial  to 
the  second  and  third  defenses  of  each  of 
the  deiendnntH.  The  case  was  tried  to  a 
lory,  but  after  hearing  the  testimony  the 
■court  directed  the  jury  to  return  a  verdict 
■for  defendants.  To  reverse  this  judgment 
this  writ  of  error  is  prosecuted. 

Plaintiffs  in  error  contend  that  the  com- 
plaint contains   a  good  cause  of  action, 


and  that  the  court  erred  in  tbus  Instruct- 
ing the  jury.  There  are  ISerrors  assigned, 
directed  mostly  to  error  of  the  court  in 
refusing  testimony  offered  by  plaintiffs, 
and  to  the  iustructions  of  the  court,  to 
the  refusing  of  instructions  asked  by  the 
plaintiffs,  as  well  as  to  admission  of  tes- 
timony offered  by  defendants  over  the  ob- 
jections of  plaintiffs.  A  thorough  exami- 
nation of  the  abstract  in  this  case  dis- 
closes the  facta  to  be  that  Tamar  V. 
Thorpe  had,  at  the  time  of  her  decease, 
surviving  her  a  husband,  as  well  as  these 
two  children,  and  that  the  plaintiffs  in 
this  suit  never  made  any  contract,  direct- 
ly or  Indirectly,  with  the  firm  of  Walley  & 
Hollins ;  and  that  the  death  of  Tamar  V. 
Thorpe  was  sudden,  and  occurred  In  a 
hack,  while  in  company  with  J.  S.  Casser- 
leigh ;  that  she  was  living  separate  and 
apart  from  her  children  and  her  husband; 
that  the  post  mortem  examination  was 
conducted  in  u  decent  and  scientific  man- 
ner, without  an.r  undue  exposure  of  the 
body,  and  undei-  circumstances  which 
would  seem  to  warrant  a  physician  ascer- 
taining the  cause  of  death  before  issuing 
a  certificate.  By  the  pleadings  in  this 
case,  ns  appears  from  the  record,  we  are 
warranted  in  saying  that  plaintiffs  did 
not  in  their  replication  deny  the  existence 
of  an  ordinance  requiring  a  physician's 
certificate  before  burial. 

In  this  case  plaintiffs  thought  proper  to 
aver  an  existing  contract  between  the  par- 
ties themselves  and  the  defendants  Walley 
&  Hollins ;  for  they  say  that  the  body  was 
placed  in  the  care  of  these  defendants  by 
the  plaintiffs,  and  that  the  defendants  un- 
dertook for  a  valunl)le  consideration  to 
furnish  the  coffin  and  hearse,  and  perform 
all  the  scrviceH  incident  to,  and  that  were 
usual  and  customary  in,  their  business  as 
undertakers,  and  that  they  were  unmind- 
ful of  their  obligations  to  the  plaintiffs,  and 
wholly  disregarded  their  obligations,  and 
violated  the  obligations  imposed  upon 
tlieni  in  permitting  &post  mortem  exami- 
nation. It  seems  to  be  a  well-rccognlzed 
rule  that,  whenever  a  wrong  is  founded 
upon  contract,  no  one  not  privy  to  the 
contract  can  sue  In  re8i)ect  of  such  wrong. 
Moak's  Underh.  Torts,  rule  8,  p  24.  The 
above  principle  being  true,  the  action  of 
the  court,  directing  the  verdict  for  defend- 
ants, was  warranted;  but,  as  appears 
from  the  summing  up  by  the  judge,  other 
reasons  operate<l  to  confirm  his  conclu- 
sions that  the  plaintiffs  ought  not  to  re- 
cover, one  of  which  was  that  the  proof 
showed  that  the  plaintiffs  were  not  the 
Hole  heirs  of  the  deceased ;  that  slie  left  u 
husband  surviving  her,  whose  duty  it  was. 
In  my  judg.'nent,  to  attend  to  the  burial  of 
his  wife.  It  can  be  said  that  there  is  some 
doubt  about  this  question;  still  the  au- 
thorities indicate  that,  at  common  law,  it 
■was  the  duty  of  the  husband  to  bury  the 
wife.  Schoulpr,  Hnwb.  &  Wife,  §  347. 
Wynkoop  v.  Wynkoop,  42  Pa.  St.  293,  a 
case  cited  l>y  plaintiffs  in  error,  declares 
that  It  is  the  widow's  duty  to  bury  the 
body  of  the  deceased  husband,  and  this 
seems  to  be  reiterated  in  thecaseof  Snyder 
V.  Snyder,  «0  How.  Pr.  308;  Vide  Secor's 
Case.  10  Alb.  Law  J.  71.  Accepting  this 
doctrine   as  correct,  it   would   seem   aa 
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thoni;b  the  bnaband  wasthe  proper  party 
to  make  the  contract  with  the  undertak- 
ers. But,  leaving  the  proposition  as  an 
unsettled  one,  still  the  evidence  ahowa 
that  the  Individual  who  was  with  the  de- 
ceased at  the  time  of  her  death  caused  the 
body  to  be  conveyed  to  the  undertakers, 
entered  Into  a  contract  then  and  there  to 
pay  tor  the  services  to  -  be  rendered  by 
them,  and  sobscqnently  did  pay.  But,  if 
all  that  has  been  said  before  is  erroneous 
or  not  sufficient  to  defeat  plaintiHs' right  of 
recovery,  I  still  think  that  the  evidence  dia> 
closes  clrcamstancee  which  would  warrant 
any  physician  in  declining  to  Ipsne  a  cer- 
tificate designating  the  cause  of  death,  and 
permitting  burial  without  a  post  mortem 
examination.  Itlstruethat  thephysician 
may  have  bad  a  belief  as  to  the  cause  nt 
death,  but  the  circumstances  under  which 
death  occurred  warranted  hini  in  hesitat- 
ing to  give  the  certificate  required  by  the  or- 
dinance of  the  city  of  Denver  in  this  case. 
This  being  BO,  and  the  proofs  conclusively 
showing  that  the  body  was  not  mutilated, 
and  that  the  autopsy  was  performed  Id  a 
decent  and  scientific  manner,  wltli  due  re- 
gard to  the  sex  of  the  deceased  and  the 
feelings  of  all  parties  Interested,  I  cannot 
conceive  what  damages  could  be  proven 
to  a  Jury.  The  testimony  discloses  much 
that  might  be  commented  upon  in  support 
of  my  conduction  that  the  plaintiffs  ouglit 
not  to  recover  in  this  case,  and  that  the 
Judgment  of  the  court  below  must  be  af- 
firmed, butresp?ct  forthe  dead  and  the  liT- 
Ing  forbid  it.    The  Judgment  is  affirmed. 


McDaniel  v.  Maxwell  et  al. 
(Supreme  Ccnirt  of  Oregon.    Nov.  8,  1S91.) 

E^UITABLB  ASSIONMENT — LIABILITY  AS  GaRNISHEB. 

A  contractor  with  a  city  gave  a  bank  aa 
order  directing  the  city  to  deliver  to  it  all  war- 
rants on  account  of  tlie  contractor's  work.  The 
contractor  then  gave  written  orders  on  the  bank 
to  pay  certain  sums  to  certain  of  bis  creditors. 
These  were  presented  before  the  warrants  were 
delivered  to  it,  and  placed  on  file  under  a  parol 
agreement  between  the  bank,  the  conti-actor.  and 
the  payees  of  the  orders  that  the  bauk,  after  re- 
imbursing itself  for  advances  to  the  contractor 
out  of  the  proceeds  of  the  warrants  when  col- 
lected, should  apply  the  remainder  in  payment 
of  the  orders,  in  the  order  in  which  they  were 
presented,  unless  restrained  by  legal  proceed- 
ings. Held,  that  under  the  agreement  the  orders 
were  an  equitable  assignment  pro  tiinto  of  the 
fund  to  be  received  on  the  warrants,  and  there- 
fore the  bank  could  not  be  charged  with  such 
fund  as  garnishee  of  the  contractor  in  favor  of  a 
mere  creditor  of  his. 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattuck,  Judge. 

Garnishee  proceedings,  in  thfl  action  of 
T.  S.  McUaniel  against  E.  J.  Maxwell,  by 
McDaniel  against  the  Commercial  Na- 
tional Bank,  garnishee.  Judgment  for 
garnishee,  and  plaintiff  appeals.  Af- 
flnned. 

Statement  by  the  Court.  On  Feb- 
ruary 28, 1890,  the  defendant  £.  J.  Max- 
well, who  was  a  contractor  for  the  Im- 
provement of  certain  streets  in  Portland, 
executed  and  delivered  to  the  garnishee, 
the  Commercial  National  Bank,  an  order 
on  the  auditor  of  the  city  of  Portland,  dl- 
ectlng  blm  to  deliver  to  «ald  bank  any 


and  all  warrants  drawn  in  hfa  faror  on 
account  of  said  street  Improvement,  and 
authorizing  the  bank  to  receipt  forand  In- 
dorse the  warrants,  in  bis  name.  Before 
the  bank  received  any  of  the  warrants 
from  the  city  of  Portland,  Maxwell,  for  a 
valuable  consideration,  executed  and  de- 
livered to  the  payees  named  therein  the  fol- 
lowing orders:  "Portland,  Oi-egon,  Jane 
28, 1890.  Mr.  K.  L.  Durham.  Cashier  of 
the  Com.  National  Bank,  Portlnnd,  Or. — 
DearHlr:  Please  pay  to  Wah  Sing  Com- 
pany, on  the  lUth  day  of  August.  18iK).  out 
of  any  money  that  may  come  Into  your 
hands  for  me,  the  amount  shown  by  bis 
book  to  be  due  for  work  performed  dur- 
ing the  month  of  July,  under  )n  agree- 
ment between  said  Wah  Sing  Company 
and  myself.  Yours, etc..  E.  J.  Maxwkll." 
"The  time  of  Chinese  furnished  by  the 
Wah  Sing  Companv,  gilding  for  Jnly,  is 
391.6  days  at  $1  %  per  day,  and  2(fi/,  days 
at  92  oer  rlay,  equals  ^dSl.it?.  E.  J.  Majc- 
WELL.  William  Peters,  Foreman." 
"July  6, 1890.  Mr.  R.  L.  Durham,  Catihier 
Commercial  National  Bank-  The  full  time 
for  June  for  China  labor  furnished  by  Wah 
Sing  Comi>any  is  22  days,  equal  f 22.23, 
(twenty-two  and  25-100  dollars,)  which 
please  pay  on  the  lOtb  to  Wah  Sing  Com- 
pany, and  charge  to  my  account.  E.  J. 
Maxwell."  "Portland,  Oregon,  .August 
19,  1890.  Commercial  National  Bank,  Purt- 
Innd, Oregon — Dear  Sirs:  Please retalu out 
of  the  warrants  coming  into  your  bands 
one  warrant  amounting  to  not  exceeding 
$300.  whichyou  will  please  dellverto  Mr.R. 
Weeks,  on  accoontof  Weeks  &  Ch  urchili.  E. 
J.Maxwell."  That  afterwards,  and  be- 
fore the  warrantsfrom  theclty  of  Portland 
were  received  by  the  garnishee,  the  orders 
above  mentioned  were  presented  tothegar. 
nishee,  and  by  It  placed  on  file,  under  a 
parol  ageement  between  the  defendant, 
Maxwell,  the  payees  thereof,  and  the  gar- 
nishee.  that  the  garnishee,  after  reimburs- 
ing Itself  for  advances  made  to  Maxwell 
out  of  the  proceeds  of  snid  city  warrants 
when  collected,  should  apply  the  remain- 
der of  the  proceeds,  in  payment  and  satis- 
faction of  the  orders.  In  theorder  in  which 
they  were  presented,  unless  restrained  by 
legal  proceedings.  That  on  Octobers,  1890, 
theaudltorolthecity  of  Portland  delivered 
tu  the  garnlHhee  the  warrants  in  Max- 
well's fa  vor  for  91  ,(i69..59,  but,  before  any 
application  of  the  proceeds  had  been  made, 
the  garnishee  process  in  the  action  of  Mc- 
Daniel V.  Maxwell  was  served  upon  it. 
The  court  below  held  that  these  orders 
constitute  an  assignment  and  appropria- 
tion of  so  much  of  the  funds  ai.  should  be 
collected  on  the  warrants  of  the  city  in 
favor  of  Maxwell  as  would  be  necessary 
to  paj' and  satisfy  the  same,  and  entered 
a  judgment  in  favor  of  the  garnishee  for 
its  coiitri  and  disbursements,  from  which 
this  appeal  is  taken. 

J.  J  Jobnsoa,  for  appellant.  Sean  & 
Beacb,  fur  respondent. 

Bean,  J.  The  only  question  neceraary 
for  us  to  consider  on  this  appeal  is  wheth- 
er the  orders  from  Maxwell  on  the  gar. 
nishee,  in  favor  of  Wah  Sing  Company 
and  R.  Weeks,  under  the  facta  of  thin  case, 
operated  as  an  assignment  or  approprl. 
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ation  pro  tanto  ot  the  funda  to  be  collect- 
ed by  the  garnishee  on  the  warrants  aB- 
alsned  to  it  by  Maxwell.  It  ia  anlversal- 
ly  recognized  that,  at  Vuw,  a  part  only  uf 
an  entire  demund  cannot  be  asHiKned  bo 
as  to  enable  the  aBsignee  to  bring  an  ac- 
tion upon  it  without  the  consent  ot  the 
debtor,  lor  the  snfflcient  reason  that  it 
would  Huriject  the  debtor  to  a  multiplici- 
ty of  actions  at  the  Instance  ot  each  av 
slKnee  of  a  separate  portion  of  the  debt, 
and  thereby  subject  him  to  many  embar- 
rassments and  responsibilities  not  con- 
templated in  his  original  contract.  He 
has  aright  to  stand  upon  the  singleness 
of  his  contract,  and  decline  to  recognise 
any  assignments  by  which  it  may  be  sep- 
arated into  distinct  portions.  When  he 
undertakes  to  pay  an  entire  sum  to  his 
creditor,  it  is  no  part  of  his  contract  that 
be  shall  pay  it  in  fractions  to  other  par- 
ties. His  obligation  Is  single,  and  he 
should  not  be  haransed  with  different  ac- 
tions to  recover  parts  of  the  one  demand. 
In  equity,  no  such  conseqnences  could  re- 
sult. If  parts  of  a  single  demand  are  as- 
signed to  different  persona,  the  rights  of 
all  the  assignees  can  be  settled  in  one  suit. 
In  a  suit  by  one  assignee,  not  only  the 
debtor  and  assignor,  but  all  other  as- 
signees or  claimants  to  any  part  of  the 
fund,  can  be  made  parties  to  the  suit,  so 
that  one  decree  may  determine  the  duty 
of  the  debtor  to  each  claimant,  and  his 
rights  and  interests  be  fully  protected, 
and  hence  the  reason  for  the  rule  at  law 
does  not  exist  Inequity.  Where  one  has 
agreed  for  a  valuable  consideration  that 
another  shall  have  part  ot  a  debt  or  de- 
mand due  him  from  a  third  person,  and 
has  made  a  transfer  of  such  part,  mani- 
fest justice  requires  that  the  agreement 
should  be  enforced,  'when  It  can  be  done 
without  prejudice  to  the  debtor.  While 
there  ia  some  confusion  in  the  l>ooks,  we 
think  the  better  rule,  as  supported  by  the 
decid«>d  weight  ot  authority,  la  that  an 
assignment  of  a  part  of  an  entire  demand 
is  good  in  equity,  and  the  dnbtoris bound, 
after  notice  of  the  assignment,  to  so  ap- 
ply the  fund ;  and  that  an  order  drawn 
upon  a  third  person  for  a  valuable  consid- 
eration from  the  payee,  payable  out  of  a 
designated  fund,  then  due  or  to  become 
due,  operates,  when  delivered  to  the 
payee,  as  an  equitable  assignment  or  ap- 
propriation of  the  fund  pro  tanto,  and  no 
acceptance  by  the  drawee  is  necessary. 
3  Pom.  Eq.  Jur.  §  12S0:  Brill  v.  Tuttle. 
81  N.  Y.  454;  Bank  v.  Klraberlands,  16  W. 
Va.  555:  Harris  Co.  v.  Campbell,  88  Tex. 
22,  3  H.  W  Hep.  248:  Hutchinson  v.  Simon. 
67  Miss.  828;  James  v.  CItv  of  Newton,  142 
Mass.  360,  H  N.  K.  Rep.  122.  By  such  an 
assignment  the  assignee  obtains  an  inter- 
est In  the  property  or  fund,  and  not  aim- 
fily  a  right  of  action  against  the  drawee, 
n  order,  therefore,  that  there  may  be  an 
equitable  assignment  creating  an  equita- 
ble property,  there  must  be  a  specific  fund, 
sum  of  money,  or  debt,  actually  existing 
or  to  become  due  iu  the  future,  and  the 
order  must  be,  in  effect,  an  assignment  of 
that  particular  fund,  or  some  designated 
portion  thereof.  No  purticnlar  form  of 
words  or  particular  foroj  of  instrnnient 
is  necessary  to  effect    s^jj,   aBBignmiat. 


Any  binding  appropriation  of  it  to  a  par- 
ticular use  is  an  assignment,  or,  what  is 
the  same,  a  transfer  of  the  ownership. 
Drake,  Attachm.  §  CIO.  "The  sure  crite- 
rion is, "  Bays  Mr.  Pomeroy,  "  whether  the 
order  or  direction  to  the  drawee.  If  as- 
sented to  by  him,  would  create  an  abso- 
lute personal  indeliteduess,  payable  at  all 
events,  or  whether  it  creates  an  obliga- 
tion only  to  make  payment  out  of  the 
particular  deaignatf^d  fund."  3  Pom.  Eq. 
Jur.  §  1280.  Since  the  assignee  obtains, 
not  simply  a  right  of  action  against  the 
holder  of  the  fund,  but  an  equitable  prop- 
erty in  the  fund  Itself,  it  follows  that  when 
the  aaaignment  ia  by  meana  of  a  written 
order,  unless  It  specifies  the  particular 
fund  or  debt  out  of  which  its  payment  is 
to  be  made,  it  cannot  operate  as  an  equi- 
table assignment.  Percival  v.  Dunn,  29 
Ch.  Div.  128;  Phillips  v.Stagg,  2  Edw.  Ch. 
108;  Shaver  v.  Telegraph  Co.,  57  N.  Y.  459. 
As  to  what  will  constitute  a  sufficient 
designation  of  the  particular  fund  out  of 
which  the  order  ia  to  be  paid,  within  tbe 
meaning  ot  this  rule,  tbe  authorities  are 
in  the  utmost  contusion.  It  is  a  question 
ot  intention,  to  be  gathered  from  tbe  lan- 
guage ot  the  instrument,  construed  in  the 
light  ot  aurrounding  circumatauces.  The 
difficulty  Ilea  rather  in  tbe  true  constrnc- 
I  tlon  to  be  put  upon  the  order  than  the 
!  legal  principle  applicable  in  a  given  case. 
;  The  difficulty  is  in  determining  vrhether 
I  tbe  order  is  to  be  paid  out  of  a  given  fund 
I  or  not,  and  the  question  in  all  of  this 
class  of  cases  in  the  same,  and  must  be 
determined  according  to  the  circumstances 
ot  each  case.  "  The  true  test  would  seem  to 
be,  "says  Dwight,  C,  in  M  jnger  v.  Shan- 
non, HI  N.  Y.  266,  "  whettier  the  drawee  is 
confined  to  the  particular  fund,  or  wheth- 
er, though  a  specified  fund  Is  mentioned, 
he  would  have  the  power  to  charge  tbe 
bill  up  to  tbe  general  account  of  the 
drawee,  if  the  designated  fund  sbould 
turnout  to  be  insufficient. "  It  may  well 
be  doubted  whether  tbe  orders  from  Max- 
well to  Wab  Sing  Company  and  R.  Weeks 
Bufilclently  specify  the  particular  fund  out 
of  which  they  were  to  be  paid  to  oper- 
ate as  an  assignment,  but  the  subsequent 
agreement  between  the  garnishee,  .Max- 
well, and  the  payees  named  in  the  orders, 
at  tbe  time  the  orders  were  presented 
and  placed  on  file,  by  which  the  garnishee, 
after  reimbursing  itself,  for  advances  made 
to  Maxwell,  out  of  the  proceeds  of  the 
city  warrants,  when  collected,  should  ap- 
ply tbe  remainder  in  payment  of  these 
orders,  can  leave  no  doubt  as  to  the  fund 
intended.  By  thia  agreement  thefuud  out 
of  which  these  ordera  were  to  be  paid  was 
particularly  designated,  and  the  garnishee 
herein  asaumed  no  peraonal  liability,  but 
only  obligated  itself  to  make  payment 
out  of  this  fund,  when  it  sbould  come  into 
its  possession,  and  this  arrangement  was 
made  with  the  aaaent  of  all  the  parties. 
When,  aa  in  this  case,  the  debt  Is  not  evi- 
denced by  a  writing,  it  may,  by  the  assent 
ot  the  debtor,  be  aRRlgned,even  by  a  verbal 
agreement,  and,  when  such  assent  is  giv- 
en, the  assignment  is  complete.  Drake, 
Attachm.  §  Oil.  The  tact  that  tbe  orders 
in  this  case  are  in  writing  did  not  prevent 
tlie  parties  from  afterwards  agreeing  up- 
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on  some  particalar  fandR  out  of  which  they 
8bould  be  paid,  and  when  nuch  fund  waH 
(loKii^nated  the  orders,  togetlier  with  such 
Hul)sequent  agreement,  opertited  us  an 
equitable  assignment  or  appropriation 
pro  tanto  of  such  specifled  fund.  Moore 
V.  Lowrey,  25  Iowa,  836;  lianlt  v.  Kim- 
berlands,  16  W.  Va.  555.  The  orders  were 
but  one  step  in  the  assignment,  and,  in 
order  to  malie  it  complete,  it  only  re- 
mained to  designate  the  particular  fund 
which  should  be  applied  to  their  payment, 
t:nd  this  was  done  by  tlie  subsequent 
parol  aareeraent.  We  are  therefore  clear- 
ly of  the  opinion  that  when  the  orders 
were  presented  to  and  received  by  the 
garnishee,  under  theagreeuient  of  tiie  par- 
ties above  mentioned, they  operated  as  an 
equitable  assignment  or  appropriation 
jno  timto  of  the  fund  to  be  received  by 
the  garnishee  from  the  city  of  Portland  on 
the  warrants  in  Maxwell's  favor;  and 
that  it  is  bound  to  so  apply  the  fund,  and 
consequently  cannot  be  charged  as  gar- 
nishee of  Maxwell.  The  judgment  of  the 
court  below  is  therefore  affirmed. 


Wild  v.  Oregon  Short  Li.ne  &  U.  N. 
Ky.  Co.i 

(Supreme  Court  of  Oregon.    July  8, 1891.) 

Ck)SSTBUCTios  OF  Pleadixo — Neglioexce— Injubt 
TO  Employe  —  Assbmptiox  op  Kisk  —  Amekd- 
MEST  OP  Pleadiko— FlKDINOa. 

1.  A  g:eneral  introductory  statement,  or  a 
general  coDclusion  in  a  pleading,  always  yields 
to  a  specific  statement  of  the  facts. 

2.  An  allegation  wliioh  directly  impates  neg- 
ligence and  carelessness  to  the  defendant  in  caus- 
ing a  locomotive  to  run  against  a  car  upon  which 
the  plaintifl  was  at  worlc,  causing  it  to  move, 
and  himself  to  De  thrown  down,  whereby  he  was 
injured,  is  a  charge  of  negligence  made  directly 
upon  the  defendant  itself,  and  not  merely  upon 
its  servants.  The  negligence  of  a  co-servant  with 
the  plaintiff,  engaged  In  a  common  service,  can- 
not be  said  to  be  thenegligeacoof  the  defendant. 

8.  Where  carelessness  and  negligence  incaus- 
ing  and  permitting  a  iocomntive  to  run  against 
the  place  at  which  the  plaintiff  was  at  work  are 
directly  imputed  to  the  defendant,  whereby  plain- 
tifl was  injured,  such  allegation  is  broad  enough  to 
admit  evidence  of  all  kinds  and  grades  of  negli- 
gence on  the  part  of  the  defendant,  which  re- 
sulted from  causing  and  permitting  iho  locomo- 
tive to  run  down  on  tiio  place  where  the  plaintiff 
was  at  work,  and  thereby  rendering  it  unsafe, 
and  causing  the  injury. 

4.  This  would  include  the  failure  to  provide 
such  rules,  or  to  adopt  such  jirocautionai-v  meas- 
ures, as  were  needful  to  regulate  or  oveijcu  the 
running  of  locomotives  upon  the  tracks  and 
switches  of  the  yard,  and  as  would  render  the  place 
of  employment  upon  cars  upon  the  tracks  reason- 
ably safe. 

6.  While  a  servant  assumes  the  risks  ordi- 
narily incident  to  his  employment,  and  all  open 
and  visible  risks,  includiug  the  negligence  of  a 
fellow-servant,  yet  he  has  a  right  to  presume 
that  the  master  will  exercise  duo  cure  for  his 
safety,  by  providing,  when  nc<-cs.sary,  all  need- 
ful rules  for  the  conduct  of  its  business,  or  such 
precautionary  regulations  as  will  not  needlessly 
expose  him  to  risks  not  necessarily  resulting 
from  bis  occupation. 

6.  Where  it  is  not  certain  from  the  allegation 
in  what  the  negligence  imputed  to  the  defendant 
consists,  such  defect  is  not  fatal  to  the  sufflciency 
of  the  complaint  after  trial,  but   it   is   to  be  eor- 
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rected  by  a  motion  to  make  the  allegation  more 
specific. 

7.  Whether  certain  precautions  taken  were 
sufBoient  \mder  the  evidence,  or  whether  under 
it  there  were  ever  promulgated  or  established  any 
precautions  designed  to  meet  the  exigency  and 
dangers  of  the  situation,  as  well  as  the  care  ex- 
ercised by  the  plaintifl  at  the  time  of  the  injury, 
are  questions  of  fact  for  the  jury  to  determine  un- 
der all  the  circumstances  of  the  case. 

8.  Where  the  plaintifl  inadvertently  omitted 
to  insert  an  allogution  of  incorporation,  but  the 
existence  of  the  corporation  is  not  the  substance 
ur  gist  of  the  action,  and  its  name  is  such  as  to 
import  acorporation,  and  the  defendant  appeared 
as  such,  and  filed  an  answer  verified  by  its  agent, 
such  allegation  being  merely  formal,  the  court 
committed  no  error,  after  the  evidence  for  the 
plaintiff  bad  been  submitted,  in  allowing  the 
plaintiff  to  amend  by  inserting  such  incorpora- 
tion, nor  in  refusing  at  such  time  to  allow  the 
defendant  to  file  a  new  answer,  raising  different 
issues,  when  there  was  no  claim  of  surprise,  in- 
advertence, or  mistake.  Nor  was  it  eri-or  to  re- 
fuse the  removal  of  the  cause  at  such  time  to 
the  United  States  court. 

9.  The  giving  or  refusing  to  submit  special 
findings  to  the  jury  is  in  the  discretion  of  the 
court. 

{Syllabua  by  the  Court.) 

Appeal  from  circnit  court,  Wasco  coun- 
ty. 

Action  for  personal  Injuries  by  George  B. 
Wild  against  the  Oi-egon  Short  Line  Ac  L". 
N.  Railway  Company.  Verdict  and  judg- 
ment for  plain titt.  Defendant  apiieals. 
Affirmed. 

W.  W.  Cotton  etnA  Oilhert  <ft  Snow,  tor 
appellant.     A.  S.  Bennett,  for  respondent. 

Lord,  J.  This  is  an  action  to  recover 
damages  for  personal  injuries,  alleged  to 
have  been  sustained  by  the  plaintiff  while 
In  the  employ  of  the  defeudant.  The  de- 
fense was  that  the  injury  was  caused  by 
the  negligence  of  a  co-servant,  and  contrib- 
utory negligence.  While  there  are  some 
minor  questions  to  which  we  shall  subse- 
quently advert,  the  two  controlling  ques- 
tions presented  by  this  record  are — First, 
that  the  complaint  falls  to  state  a  cause 
of  action:  ami,  second,  that  the  evidence 
fails  to  disclose  any  negligence  for  which 
the  defendant  is  responsible.  Both  of  these 
oi)jectiou8  were  taken  by  instructions,  and 
thi-  latter  also  b.v  motion  for  a  nonsuit, 
which  was  overruled.  The  complaint 
shows  that  the  plaintiff  was  a  car-repair- 
er, and  that  the  accident  occurred  at  the 
car  and  repair  shops,  by  negligently  caus- 
ing and  permitting  a  locomotive  to  run 
against  a  cur  which  was  standing  on  one 
of  the  switches  connected  with  the  yard, 
while  the  plalniiff  was  standing  upon  such 
rur,  and  assisting  to  unload  it.  Tlie  loco- 
motive was  one  that  was  used  upon  the 
switches  of  the  3'ard  for  moving  cars  to 
be  repnire<l,  and  for  such  other  purposes 
as  it  was  needed  for.  The  complaint  then 
proceeds  to  allege  "  that  while  the  plHlntStf 
was  worliing  upon  or  about  said  cur,  as 
hereinbefore  alleged,  the  defendant  failed 
to  provide,  preserve,  and  secure  a  safe 
place  for  him  to  work,  but  negligently  and 
carelessly  caused  and  permitted  a  locomo- 
tive and  carii  then  upon  its  tracks  to  run 
up  against  the  car  upon  which  the  plain- 
tiff was  working  us  aforesaid,  with  great 
violence,  whereby  the  cur  upon  which  the 
plaintiff   wa«     working    was  caused  to 
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move,  and  the  platntitf  was  thrown  down" 
and  Injared.  The  defendant  is  a  railroad 
corporation,  as  Its  name  imports,  and  nec- 
essarily conducts  Its  business  tbroagh 
OKcnts  and  servants;  so  that  upon 
whomsoever  it  devolved  any  of  its  person- 
al duties  as  master,  sucb  as  furnishing  ap- 
pllancea,  selection  of  competent  servants. 
or  of  providing  reasonable  regulations  for 
the  safety  of  those  in  its  service,  or  at  the 
places  in  which  they  work,  was  an  agent 
or  representative  of  the  company,  and  for 
any  derellctUm  In  the  performance  of  such 
duties,  resulting  in  injury,  the  defendant  is 
liable.  The  cumplaiut  charges  that  the 
"defendant  failed  to  provide  a  safe  place 
for  th3  plaintiff  to  work,"  and  then  pro- 
ceeds to  specify  the  negligent  acts  which 
caused  the  injury,  namely,  that  the  "de- 
fendant negligently  and  carelessly  caused 
and  permitted  a  locomotive  and  cars  then 
upon  Its  tracks  to  run  against  the  car 
upon  which  the  plaintiff  was  working,  as 
aforesaid,  with  great  violence,  whereby  the 
car  upon  which  the  plaintiff  was  working 
was  caused  to  move,  and  the  plaintiff 
was  thrown  down,  "etc.,  and  Injured.  The 
general  statement  that  the  defendant 
failed  to  provide  a  safe  place  for  the  plain- 
titJtowork  is  not  of  controlling  Impor- 
tance, for  the  specified  statement  which 
follows  it  is  the  one  which  governs.  "A 
general  introductory  statement  or  a  gen- 
eral conclusion  will  always  yield  to  a  spe- 
cllic  statement  of  the  facts. "  Railroad  Co. 
V.  Johnson,  102  Ind.  354,  26  N.  E.  Bep.  200. 
This  specHled  statement  of  the  facts  Is  the 
ground  npon  which  negligence  is  imputed 
to  the  defendant,  and  upon  which  the 
plaintiff's  right  of  recovery  is  based. 
There  is  no  doubt  that  the  particular  acts 
alleged  were  Intended  to  touch  the  place 
of  service,  and  to  show  that  it  was  ren- 
dered unsafe  by  reason  thereof;  but  they 
do  not  affect  the  place  of  employment  as 
the  proximate  cause  of  the  injury.  The 
place  provided  for  the  plaintiff  to  work 
was  not  of  itself  an  unsafe  place,  and  as 
such  conld  not  be  the  producing  cause  of 
the  fujury.  The  allegation showsthat  the 
negligence  which  caused  the  Injury  was 
either  in  the  careless  running  of  the  loco- 
motive, or  the  failure  to  regulate  its  oper- 
ation, which  rendered  a  sale  place  unsafe 
to  work. 

As  the  place  itself  was  not  unsafe,  upon 
the  facts  as  alleged,  nor  the  proximate 
cause  of  the  injury,  but  only  rendered  un- 
safe by  extraneous  acts  or  omissions,  it 
can  constitute  no  ground  of  liability. 
Whether,  then,  there  is  a  cause  of  action 
stated,  depends  upon  considerations  aris- 
ing from  the  allegation  under  Imniedlnte 
mention.  This  allegation  directly  im- 
putes negligence  and  carelessness  to  the 
defendant  In  causing  and  permitting  a  lo- 
comotive to  run  against  the  car  upon 
which  the  plaintiff  was  at  work,  causing 
it  to  move,  and  himself  to  be  thrown 
down  and  injured.  It  is  plain  that  the 
negligence  intended  to  be  charged,  and 
which  was  the  producing  cause  of  the  in- 
Jury,  was  due  to  some  fault  of  the  master, 
and  not  of  the  servant.  It  excludes  the 
assumption  that  the  Injury  was  caused 
by  the  negligence  of  a  co-servant  with  the 
plaintiff,  engaged  in  a  common  service, for 


the  charge  of  negligence  is  made  directly 
npon  the  defendant  itself,  and  not  merely 
upon  Its  servants.  In  short,  the  negligence 
of  a  co-servant  with  the  plaintiff,  engaged 
In  the  same  general  undertaking,  could  not 
be  said  to  be  the  negligence  of  the  defend- 
ant. Bat  in  and  by  what  acts  or  omis- 
sions the  negligence  Imputed  to  tiie  de- 
fendant consisted  in  causing  and  permit- 
ting the  locomotive  to  run  against  the  car 
upon  which  the  plaintiff  was  at  work  is 
not  disclosed.  The  facts  upon  which  be 
predicates  his  charge  of  negligence  are 
stated,  but  it  is  not  certain  from  the  alle- 
gation of  them  In  what  the  alleged  care- 
lessness and  negligence  consisted.  If  the 
defendant  should  knowingly  operate  its 
locomotive  by  the  agency  of  careless  or  In- 
competent servants  upon  the  tracks  and 
switches  of  the  yard,  and  they  should  neg- 
ligently run  the  locomotive  against  the 
car  or  place  nt  which  the  plaintiff  was  at 
work,  and  Injure  him,  has  not  tlie  defend- 
ant "negligently  and  carelessly  caused  and 
permitted  a  locomotive  to  run  against  a 
car  upon  its  tracks  upon  which  the  plain- 
tiff was  at  work, "etc.,  or  place,  and  ren- 
dered it  unsafe  to  work  there,  while  the 
defendant  permits  the  loc.omotive  to  be 
opera  ted  by  such  persons?  Or,  if  the  de- 
fendant should  fall  to  provide  such  rulesand 
regulations  for  the  management  of  Its  en- 
gines upon  the  tracks  and  switches  of  the 
yard  as  was  necessary  to  insure  reasonable 
safetyin  the  pi  aces  of  service  upon  orabout 
such  cars  upon  its  tracks  aswerebelngun- 
loaded  or  repaired,  or  to  adopt  such  pre- 
cautionary measures  as  were  needful  tono- 
tlfy  or  apprise  those  operating  its  engines 
of  the  proximity  of  the  place  of  employ- 
ment, so  as  to  render  it  safe  from  collision, 
has  not  the  defendant  "negligently  and 
carelessly  caused  and  r^ermitted  its  loco- 
motive to  run  against  the  car"or  place  at 
which  the  plalntifl  was  at  work,  and  ren- 
dered it  an  unsafe  place  to  work,  without 
such  rules  regulating  orsuch  precautionary 
measures  guarding  the  running  of  its  loco- 
motive? in  the  one  case,  the  negligence  of 
the  defendant  consists  in  knowingly  opcr-' 
atlng  the  engine  by  the  agency  of  careicsa 
or  unskillful  servants,  which  rendered  the 
place  of  service  unsafe;  but  in  the  other, 
the  negligence  of  the  defendant  consists  in 
the  omission  to  prescribe  such  rules,  or  to 
adopt  such  precautionary  regulations,  as 
were  necessary  to  regulate  or  guard  the 
niuning  of  the  locomotive  upon  theswitch- 
es  in  theyurd,  and  as  would  render  the  place 
reasonably  safe  when  controlled  by  care- 
ful and  compet«nt  servants.  As  the  first 
case  Is  suggested  merely,  it  may  be  dis- 
missed without  further  consideration, 
ns  tliere  Is  no  evidence  to  support  it.  It 
is  upon  the  other  that  the  plaintiff  wholly 
bases  his  right  of  recovery,  and  to  which 
the  evidence  is  directed.  It  is  upon  this 
aspect  of  it,  then,  thnt  the  sufficiency  of 
the  allegation  as  stating  a  cause  of  action 
must  be  tested. 

Carelessness  and  negligence  in  causing 
and  permitting  a  locomotive  to  run 
againsttheplacent  which  the  plaintiff  wab 
at  work  are  directly  imputed  to  the  de. 
fendant,  whereb.T plaintiff  waslnjured.  The 
language  of  this  allegation  Is  broad  enough 
to  admit  evidence  of  all  kinds  and  grudea 
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ot  negligence  on  tbe  part  ot  the  defendant 
which  reuultud  frr)ni  causing  or  permitting 
the  locomotive  to  run  down  upon  the 
place  where  the  plaiutitt  was  at  work, 
and  thereby  rendering  it  unsafe,  and  caus- 
ing the  injury.  This  would  include  the 
lailure  to  provide  such  rules  or  to  adopt 
Buch  precautionary  regulations  as  were 
needful  to  regulate  or  oversee  the  running 
of  the  locumotives  upon  the  tracks  and 
Bwitches  of  the  yard,  and  as  would  render 
the  place  ot  employment  reasuuably  safe. 
While  a  servant  assumes  the  risks  ordi- 
narily tucldent  to  his  employment,  and  all 
open  and  visible  risks,  including  the  neg- 
ligence of  a  fellow-servant,  yet  be  has  a 
right  to  presume  that  the  master  will  ex- 
ercise due  care  for  bis  safety  by  providing, 
when  necessary,  all  such  needful  rules  for 
the  conduct  of  its  business,  or  such  precau- 
tionary measures,  as  will  not  needlessly 
expose  lilra  to  risks  not  necessarily  result- 
ing from  his  employment.  This  being  so, 
we  hold  the  language  ot  the  complaint 
broad  enough  to  cover  the  negligence  im- 
puted to  the  defendant.  Nor  does  this 
work  any  hardship.  It  it  had  desired  a 
more  specific  statement  of  the  negligence 
imputed  to  It,  that  end  could  have  been 
attained  by  a  motion  to  make  the  allega- 
tion more  specific ;  but  the  defect  is  not 
fatal  to  the  aufBclency  ot  the  complaint  as 
stating  a  cause  of  action.  "No  authority 
can  be  found,"  said  Pettit,  J.,  "where 
negligence  has  been  directly  charged 
ngalnst  the  defenduut.  that  a  demurrer 
for  want  of  sufficient  facts  has  been  sus- 
tained." Hlidebrand  t.  Railroad  Co.,  47 
Ind.  399  Railroad  Co.  t.  CoUarn,  73  lod. 
261. 

The  BuHlciency  of  the  evidence  is  a  mat- 
ter that  needs  to  be  considered  but  briefly. 
But  in  doing  it  it  is  well  to  keep  in  mind 
that  the  ground  on  which  the  plaintitf 
bases  his  right  ot  recovery  was  that  it 
was  the  duty  ot  the  defendant  to  see  that 
due  care  was  used  to  prevent  the  running 
■of  engines  down  upon  the  car-repairers 
while  they  were  at  work  In  the  yard,  and 
upon  cars  upon  its  tracks,  and  to  see  that 
the  switciiing  and  operating  vrere  done  in 
such  a  manner,  or  so  regulated,  as  to  pre- 
serve, as  far  as  possible,  the  safety  of  the 
place  where  the  men  were  at  work.  It 
was  negligent  in  this  regard,  In  not  per- 
forming such  duty,  and  thereby  exposing 
the  plaintitf  to  injuries  not  necessarily  re- 
sulting from  his  occupation  at  the  place 
of  employment,  which  is  Imputed  to  the 
defendant.  It  concedes  that  the  plaintiff 
assumes  the  risks  incident  to  the  service 
in  which  be  was  engaged,  and  all  opeu 
and  visible  risks,  aa  well  as  the  negli- 
gence of  co-servants;  bat  it  asserts  the 
well-established  doctrine  that  he  bus  the 
right  to  presume  that  the  master  will  be 
vigilant  in  the  use  ot  means  and  in  the 
adoption  of  measures  adapted  to  the  nat- 
ure of  the  business  to  make  the  servants 
reasonably  safe  In  their  employment. 
Briefly,  the  evidence  showed  that  the  yard 
had  a  large  number  of  shops  and  build- 
ings situated  upon  it,  in  which  a  great 
many  men  were  engaged  at  work  at  vari- 
ous occupations,  but  which  was  cut  up 
by  a  number  of  different  tracks  and  switch 
tracki9,and  that  among  these  was  the  one 


upon  -which  the  Injury  occurred;  that  the 
car  upon  which  the  plaintlK  was  ut  work 
had  been  brought  in  and  left  upon  the 
track,  loaded  with  dihrls  from  a  wreck 
upon  the  road,  consisting,  among  other 
things,  of  some  lieavy  trucks  upon  wheels; 
that  when  the  collision  occurred  which 
caused  the  injury  the  plaintitf  was  at 
work  among  the  wheels  and  irons,  and 
that  he  was  thrown  down  by  the  shock, 
and  run  over  twice  by  the  heavy  wheels, 
which  vibrated  back  and  forth  upon  the 
car,  etc.  The  testimony  also  shows  that 
he  was  a  car-repairer,  and  that  it  was  not 
a  part  ot  his  regular  duty  to  strip  the  cars 
upon  the  track;  that  be  bad  not  generally 
done  that  work,  except  once  or  twice,  as 
It  generally  was  the  work  of  the  Iron-men, 
etc. ;  that  he  was  piit  at  work  upon  the 
car  by  order  of  the  foreman ;  and  that  the 
Injury  was  caused  by  an  engine  with  cars 
attached  running  down  upon  the  car  upon 
which  the  plaiutifi  was  at  work.  There 
was  also  evidence  tending  to  show  that 
there  had  been  some  kind  ot  custom  ot 
tlie  yard  to  bang  out  a  flag  upon  the  cur 
when  the  employes  were  at  work  upon  it; 
tliat  the  flag  was  sometimes  put  along 
the  track  between  it  and  the  next  switch ; 
but  it  does  not  show  whose  duty  it  was, 
further  than  that  it  was  sometimeii  done  by 
theforemun  of  the  car-repairers,  but  gener- 
ally by  the  men  engaged  on  the  work  them- 
selves, if  it  was  done  at  all.  The  plaintiff 
testifled  that  he  did  not  know  of  this 
custom,  although  he  had  once  or  twice 
seen  flags  out  when  the  men  were  at  work, 
and  that  other  men  already  were  engaged 
at  work  upon  the  car  at  the  time  he  went 
to  work,  etc.  There  was  also  evidence 
tending  to  show  that  no  flag  bad  been 
planed  on  the  car  where  the  men  were  at 
work,  or  between  tbem  and  the  nvxt 
switch.  There  can  be  no  doubt,  looking 
at  the  whole  situation  in  the  light  uf  tbe 
evidence,  whtre  so  many  men  were  em- 
ployed, some  of  them,  as  the  plaintitf, 
upon  or  about  cars  upon  the  tracks  ot  the 
yard,  which  was  netted  with  tracks  and 
switch  tracks,  and  almost  constantly 
In  use,  that  It  was  a  requirement  ot  duty 
to  see  that  the  switching  and  operating 
of  engines  about  the  yard  was  so  regu- 
lated and  guarded  as  not  to  expose  its 
employee  to  risks  in  the  coarse  o(  their 
employment  upon  the  cars  upon  the  tracks 
which  might  be  avoided  by  pro{>er  dili- 
gence. That  it  was  necessary  under  all 
the  circumstances  of  the  case  to  require  of 
the  defendant  to  take  some  precaution  In 
this  regard  will  not  be  denied.  Tbe  evi- 
dence shows  that  there  was  some  sort  ot 
a  custom  to  hang  out  a  Hag,  as  indicated, 
to  protect  the  men  when  so  employed 
npcm  cars  upon  the  tracks  ot  tbe  yard  by 
some  line;  but  upon  whom  devolved  such 
duty,  or  that  such  custom  had  the  force 
of  a  rule,  is  left  in  darkness.  It  Is  even 
doubtful  whether  there  was  such  custom 
in  tbe  sense  the  term  implies,  as  applied 
to  therequlrements  of  tbe  situation.  Bat, 
be  this  as  it  may,  the  question  still  re- 
mains whether  It  was  sutficient  as  a  pre- 
caution, or  whether  any  prectiutionp  were 
promulgated  or  established,  designed  to 
meet  tbe  exigency  and  dangers  ot  tbe  sit- 
uation.   All  thlB,  as  well  as  the  care  exer- 
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ciBed  by  the  plaintiff  at  the  time  of  the  In- 
jury, are  questions  for  the  jury  to  deter- 
mine under  ail  the  circuuiBtancea  of  the 
case,  and  not  for  the  court. 

The  view  we  have  taken  eliminateB 
much  of  the  masH  of  Ingtructlons  aaked 
and  refused,  and  renders  their  consider- 
ation unnecessary.  The  reason  is  that  the 
complaint  is  not  based  upon  any  neKli- 
fcence  of  the  servants  operating  the  engine 
not  due  to  the  fault  of  the  defendant.  In 
theory  it  concedes  that  the  mere  work  of 
running  an  engine  appertnins  to  the  work 
of  a  servant,  and  excludes  the  assumption 
of  any  liability  for  negligence  occurring  in 
that  capacity,  or  on  that  account.  It 
charges  the  negligence  by  which  the  plain- 
tiff was  injured  directly  upon  the  defend- 
ant itself,  and  not  merely  upon  its  em- 
ployes. It  covers  under  its  broad  allega- 
tion any  negligence  of  the  defendant  which 
rendered  the  place  unsafe,  arising  either 
from  carelessness  or  incompetency  ot  the 
servants  operating  the  locomotives  with 
notice  of  such  faults,  or  for  the  want  of 
proper  rules  promulgated  to  regulate  and 
guard,  or  sufficient  precautions  to  ap- 
prise those  running  the  locomotives  of  the 
?iroxiiuity  of  the  place  of  employment, 
t  was  negligent  in  not  exercising  proper 
diligence  and  care  in  this  last  regard,  so 
as  to  regulate  the  switching  and  operat- 
ing engines  upon  the.'  yard,  and  to  pre- 
serve, as  far  as  possible,  the  safety  ot  the 
place  where  the  employes  were  at  work, 
to  which  the  evidence  was  directed,  and 
Involved  no  imputation  of  negligence  aris- 
ing from  co-service  with  the  plaintiff.  It 
1b  true,  as  a  last  resort,  to  fortify  himself 
against  the  reiterated  argument  that  the 
negligence  imputed  was  that  of  a  fellow- 
servant,  the  plaintiff  tlnally  invoked  the 
different  department  distinctions  aa  de- 
clared in  the  Ohio,  Kentucky,  and  Tennes- 
see decisions,  which  "departments,"  Judge 
Dillon  said,  "frequently  exist  only  In  the 
imagination  of  the  judges,  and  unt  in 
fact,"  and  that  "whoever  studies  thuse 
decisions  and  the  effect  of  trying  to  apply 
thera  will  pause  long  before  adopting 
them,"  and  "where  courts,"  he  thinks, 
"have  constructed  a  lahyrioth  in  which 
the  judges  that  mnde  it  seem  to  be  able  to 
'And  no  end  in  wandering  mases  lost."* 
24  Amer.  Law  Bep.  182,  189.  Upon  this 
record  we  find  no  error  In  the  other  in- 
structions excepted  to  that  would  autbor- 
Ixe  the  I'eversal  of  the  case. 

It  is  also  asoigned  aa  error  that  the  mo- 
tion to  dismiss  the  action,  and  to  strike 
out  the  evidence  for  the  plalDtlff,  on  the 
ground  that  there  was  bat  one  party  to 
the  action,  should  have  been  sustained.  It 
seems  that  the  allegation  that  the  defend- 
ant was  a  corporation  was  inadvertently 
omitted.  After  the  plaintiff  had  intro- 
duced his  testimony  and  rested,  tbedefend- 
nnt  raised  the  question  suggested  by  his 
motion,  which  the  court  overruled,  except 
as  to  there  being  but  one  party  to  the  ac- 
tion, but  allowed  tlie  plnlutiff  to  amend 
by  Inserting  the  allegation  of  Incorpo- 
ration. As  the  defendant  did  not  desire  to 
make  any  issue  upon  its  incorporation, 
but  conrcsRed  it  openl.v,  at  tbe  same  time 
offering  to  interpose  a  oevvansi^'^'*  ''aldlnflr 
different  issues,  which  tii<j  ppuft  refused  (5 


grant,  it  is  now  claimed  that  the  permis- 
sion to  amend  and  refusal  to  permit  this 
defendant  to  raise  new  issues  was  error. 

The  nllegRtion  of  the  incorporation  of 
tbe  defendant  was  merely  formal,  and  did 
not  in  an,y  way  change  thecause  of  action. 
The  existence  of  the  corporation  was  not 
involved  as  the  gist  or  substance  of  the 
action.  "W^e  think  the  name  of  the  defend- 
ant is  Bucli  as  to  import  an  incorpora- 
tion, and  of  so  distinctive  a  character  as 
to  distinguish  it  from  trading  companies 
or  partnerships.  While  it  is  best  to  Insert 
such  allegations  of  incorporation,  even 
when  only  Introductory,  aa  here,  it  was 
amendable,  and  could  not  work  any  in- 
jury to  tbe  defendant.  Nor  is  the  defend- 
ant In  any  position  to  avail  Itself  of  this 
objection.  It  appeared  as  a  corporation, 
and  filed  its  answer,  verified  by  its  agent, 
it  voluntarily  acknowledged  in  open  court 
that  it  was  a  corporation,  under  the  name 
specified  as  the  defendant  in  the  action. 
As  such  there  is  no  question  but  what  it 
had  ample  opportunity  to  make  its  de- 
fense. Including  such  affirmative  matter  as 
it  might  deem  best  to  set  up,  or  that  it 
had  omitted  anything  in  its  answer 
through  inadvertence  or  mistake  or  sur- 
prise, or  anything  of  that  kind.  Nor  was 
there  error  in  refusing  to  remove  the  cause, 
to  the  United  States  court.  The  insertion 
of  the  allegation,  being  merely  formal,  is 
not  within  the  reason  of  tbe  cases  cited  by 
the  appellant  in  which  the  defendant's 
right  to  remove  is  preserved.  The  de- 
fendant did  know  that. the  "action  was 
brought  against  it,  and  not  against 
something  else,"  for  it  appeared  as  a 
corporation,  and  filed  its  answer  to  the 
merits  by  its  agent.  Nor  was  there  any 
error  in  refusing  to  submit  to  tbe  jury 
several  special  findings  which  were  pre- 
sented iu  writing.  The  giving  or  refusal 
of  them  Is  in  the  discretion  of  the  court. 
In  Swift  V.  Mulkey,  14  Or.  59,  12  Pac.  Rep. 
76,  the  court  says,  by  Thavke,  J. :  "  The  re- 
fusal of  the  court  to  direct  special  findings 
as  requested  by  appellant's  counsel  was 
wholly  discretionary.  This  court  will 
not  undertake  to  review  any  such  rulings 
of  tbe  circuit  court."  The  defendant  was 
not  within  the  purview  of  section  240, 
Hill's  Code,  involving  propositions  of  fact 
which  it  claimed  had  been  established  by 
tbe  evidence.  And,  even  if  the  defendant 
bad  properly  brought  the  question  it 
seeks  to  have  decided,  within  the  ruling  iu 
Knahtla  t.  Railroad  Co.,  27  Pac.  Rep.  91, 
(at  the  present  term.)  the  submission  of 
such  facts  are  discretionary  with  the  trial 
court,  and  there  is  no  error.  Upon  the 
whole,  we  think  there  Is  no  error  dis- 
closed by  the  record  which  authorizes  a 
reversal  of  the  ease,  and  tbe  Judgment 
must  be  affirmed. 


Thompson  v.  Maksrall. 

(Stipremc  Ccnirt  of  Oregon.    Oct.  19, 1891.) 

Deed  op  Trust— Lies— Mortoaoe—Pobeclosdre. 
1.  A  deed  of  trust  desifpied  as  security  for 
money  advtiuced,  or  to  be  advanced,  for  the  ben- 
efit of  another,  creates  a  lien  on  the  real  prop- 
erty describvd  therein,  and  is  in  legal  effect  a 
mortgage. 
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2.  By  section  414,  Hill's  Code,  "a  lien  upon 
real  or  personal  property,  other  than  a  judgment 
or  decree,  whether  created  by  mortgafre  or  other- 
wise, shall  be  foreclosed,  and  the  property  ad- 
judged to  bo  sold  to  satisfy  the  debt  secured 
thereby,  by  suit."  Held,  that  the  method  of 
foreclosing  proscribed  by  this  section  is  exclu- 
sive iind  imperative,  and  an  attempt  to  prescribe 
a  different  method  in  the  mortKoge  or  writing, 
creating  a  lien  upon  real  property,  must  be  dis- 
regarded. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Mnltnomah 
county,  li.  B.  Stkarnb,  Judge. 

Action  by  B.  H.  Tlioinpson  ai;alnst  J. 
P.  Marshall.  JudKment  lor  plalntitl.  De- 
fendant appeals.    Attirnjed. 

Statement  by  thk  Court.  On  the  5th 
day  or  April,  1800,  the  Portland  Cable  Rail- 
way Company  exe<Mitcd  and  delivered  to 
the  appellant  the  following  writing: 
"Know  all  men  by  these  presents,  that 
the  Portland  Cable  Railway  Company,  (a 
corporation  duly  organized  and  incorpo- 
rated under  the  laws  of  the  state  of  Ore- 
gon,) in  consideration  of  twenty  thousand 
dollars,  (*ao,000,)  to  it  paid  by  J.  P.  Mar- 
shall, trustee,  does  hereby  grant,  bargain, 
sell,  and  convey  to  said  J.  P.  Marshall, 
trustee,  and  his  assigns,  forever,  the  fol- 
lowing described  paix-el  of  real  estate  sit- 
uate, lying,  and  being  in  the  county  uf 
Multnnoiah,  state  of  Oregon,  to-wit:  Lot 
numbered  two,  (2,)  in  bloclj  A  ;  lots  num- 
bered one,  (1,)  three,  (3, )  five,  (6.)  and  seven, 
(7,)  In  block  B;  lots  numbered  two,  (2,) 
nix,  (6.)  seven,  (7,)  and  nine,  (9,)  in  block 
D;  lots  one,  (1.)  two,  (2.)  three,  (3.)  tour, 
(4,)  live,  (5,)  and  six.  (0.)  in  block  E;  and 
lots  three.  (3,)  eight,  (8,)  and  twelve,  (12.) 
in  block  F,— all  in  Smith's  addition  to  the 
city  of  Portland,  county  of  Mnltnomah, 
and  state  of  Oregon,  according  to  the  re- 
corded map  and  plat  of  said  addition  to 
said  city  in  the  county  and  state  afore- 
said, and  containing  twenty-two  and 
forty-two  one-hundredths  (22  42-100)  acres, 
together  with  the  tenements,  hereditn- 
inentR,  and  appurtenances  thereunto  be- 
longing or  in  any  wise  appertaining,  and 
also  all  of  its  estate,  right,  title,  and  inter- 
est, at  law  or  equity,  therein  or  thereto. 
To  have  and  to  hold  the  same  to  the  said 
J.  P.  Marshall,  trustee,  and  his  assigns, 
forever.  .\nd  the  Portland  Cable  Railway 
Company  does  covenant  with  the  said  J. 
P.  Marshall,  trustee,  and  his  legal  repre- 
sentatives, forever,  that  said  real  estate  is 
free  from  all  incumbrances,  and  that  It 
will  and  its  successors  shall  warrant  and 
defend  the  same  to  the  said  J.  P.  Marshall, 
trustee,  and  his  assigns,  forever,  against 
the  lawful  claims  and  demands  of  all  per- 
sons whomsoever.  In  witness  whereof  the 
Portland  Cable  Railway  Company  has,  by 
resolution  of  its  board  of  directors,  duly 
and  legally  adopted, caused  these  presents 
to  be  signed  by  its  presltlent  and  secre- 
tary, and  its  corporate  seal  to  be  afiixed, 
this  5th  day  of  April.  1890.  [Seal.]  Port- 
i>AND  Cabi.k  Railway  Company.  By  Pres- 
ton C.  Smith,  President.  Fokti.and  Cable 
Railway  Company.  By  Ira  B.  Sturges, 
^5ecretary.  Higned  in  presence  of  A.  E. 
BoKTHwicK.  I/.  H.  Maxwell."  This  deed 
was  duly  acknowledged. 

The  complaint  alleges  that  the  object 


and  purpose  of  the  execution  and  delivery 
of  said  deed  to  Marshall  was  to  secure  the 
payment  of  an  Indebtedness  of  said  rail- 
way company  to  the  AInsworth  National 
Bank  of  Portland,  Or.,  under  a  secret 
trust  that  said  Marshall  should  sell  and 
convey  said  lands  at  either  public  or  pri- 
vate sale,  and  out  of  the  proceeds  thereof 
should  pay  said  bank  the  amount  of  said 
indebtedness,  rendering  the  overplus,  it 
any,  to  said  railway  company  or  its  as- 
signs. The  complaint  further  alleges  that 
thereafter,  and  on  the  27th  day  of  Janu- 
ary, 1891,  said  railway  company  was  In- 
debted to  divers  persons,  including  the  re- 
spondent, and  in  various  sums  of  money. 
That  on  said  day  said  railway  company 
executed  and  delivered  to  said  Marshall 
another  conveyance  of  said  real  property 
described  in  said  conveyancedated  April  5, 
1890,  and  also  by  said  deed,  dated  January 
27, 1891,  conveyed  other  real  property  to 
said  Marshall.  The  following  is  a  copy 
of  said  conveyance,  dated  January  27, 1891, 
(omitting  the  acknowledgment,  which  is 
in  due  form,)  to- wit:  "Know  all  men  by 
these  presents,  that  the  Portland  Cable 
Railway  Company,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Oregon,  having 
its  principal  office  and  ])lace  of  business 
in  the  city  of  Portland,  in  said  state,  for 
and  in  consideration  of  the  sum  of  one 
dollar  to  It  in  hand  paid  by  J.  P.  Mar- 
shall, of  the  city  of  Portland,  state  of  Ore- 
gon, and  in  consideration  of  other  valua- 
ble considerations  to  it  moving,  has  bar- 
gained, granted,  and  sold,  and  by  these 
presents  does  grant,  bargain,  sell,  and 
convey,  unto  said  J.  P.  MHrshull.  as  trus- 
tee,  all  the  following  described  real  estate, 
situate  In  the  county  of  Multnomah  and 
state  of  Oregon,  to-wIt:  Lot  two,  (2,1  In 
block  A;  lots  one.  (1.)  three,  (3,)  five,  (5,) 
and  seven,  (7,)  in  block  B;  lots  two,  (2.) 
six,  (6.)  seven,  (7.)  and  nine.  (9,)  in  block 
D;  all  of  block  K;  and  lots  three,  (3.) 
eight,  (8,)  and  twelve,  (12.)  in  block  F,— 
all  in  Smith's  addition  to  the  city  of  Port- 
land, in  said  county  and  state,  according 
to  the  recorded  map  and  plat  thereof. 
[The  other  lands  conveyed  by  this  deed 
are  not  in  controversy  in  this  suit,  and 
therefore  are  omitted  from  the  descrip- 
tion.] To  have  and  to  hold  the  same,  to- 
gether with  the  appurtenances  thereunto 
belonging,  or  in  any  wise  appertaining, 
unto  the  said  J.  P.  Marshall  and  bis  suc- 
cessors in  this  trust,  in  trust,  neverthe- 
less, and  for  the  security  and  benefit  of  all 
persons  holding  or  owning  claims  against 
the  said  railway  company,  or  holding  or 
owning  mortgages  upon  any  of  the  prop- 
erty of  said  company  not  covered  by  the 
trust-deed  necuring  the  bonds  of  the  com- 
pany; and  when  the  said  indebtedness 
shall  have  be<>n  fully  discharged,  and  all 
said  claims  against  said  company  except 
said  bonds  shall  have  been  fully  met  and 
paid,  then  to  reconvey  the  property  here- 
in conveyed  to  said  Portland  Cable  Rail- 
way Company,  its  successors  or  assigns. 
It  is  further  agreed  and  provided  that,  for 
the  purpose  of  raising  funds  to  liquidate 
and  pay  off  said  Indebtedness  Intended 
to  be  secured  hereby,  the  said  J.  P.  Mar- 
shall, as  trustee,  or  his  succesaorB  in   this 
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trust,  shall  have  power  and  authority,  un- 
der and  with  direction  and  consent  of  the 
lioard  of  directors  of  said  Portland  Cable 
Railway  Company,  to  borrow  money  In 
tlio  name  of  said  company,  and  to  secure 
the  repayment  of  the  same,  with  interest, 
by  mortgage  upon  any  or  all  the  property 
hereliy  conveyed,  or  for  said  purpose,  with 
lilve  direction  and  assent  of  said  board  of 
directors,  to  sell  said  real  property,  or  any 
part  thereof,  and  to  malie,  execute,  and 
deliver  Rood  andsufScient  deeds  therefor, 
with  or  without  covenants  of  warranty 
and  a^^aliist incumbrances;  and  the  money 
arisiuK  from  such  loans  negotiated,  and 
from  such  sale  or  sales  of  said  real  estate, 
shall  be  by  the  said  J.  P.  Marshall  or  his 
successor  in  this  trust  applied  to  the  pay- 
ment of  the  indebtedness  herein  provided 
for.  In  witness  wliereof  the  said  Portland 
Cable  Railway  Company  has  caused  these 
presents  to  be  signed  by  its  president  and 
secretary,  and  its  corporate  seal  to  bo 
hereunto  affixed,  in  pursuance  of  a  resolu- 
tion of  its  board  of  directors  duly  passed 
on  this  27th  day  of  January,  A.  D.  1891. 
[Seal.]  PoRTLAXD  Cable  Railway  Co. 
By  C.  H.  Woodward.  Pi-esident.  Pokt- 
i.A.ND  Cable  Railway  Co.  By  I  ha  B. 
8TURGi-;e,  Secretary.  In  presence  of 
Charles  R.  Kay,  B.  F.  Clayto.n.  "  This 
deed  was  also  duly  acknowledged. 

It  is  alleged  in  the  complaint  that  on 
the  18th  day  of  April,  1S91,  the  board  of 
directoi-s  of  said  railway  company  duly 
passed  a  resolution  directing  and  assent- 
ing that  said  Mnrshall,  as  trustee,  should 
sell  certain  specltied  properties  described  in 
each  of  said  deeds,  and  that  said  resolu- 
tion directed  and  assented  that  said  sale 
should  he  made  at  public  auction  at  a 
place  in  the  city  of  Portland  to  be  desig- 
nated by  said  trustee,  and  that  certain 
prescribed  notice  should  be  given  for  a 
specified  time,  and  the  property  be  sold 
on  terms  named  in  said  resolution.  The 
complaint  further  shows  that  plaintiff  is 
one  of  the  creditors  of  said  cable  railway 
company  whose  debt  was  secured  by  the 
deed  dated  January  27, 18U1,  and  that  the 
defendant  was  about  to  sell  all  of  said 
property  under  said  secret  trust  relating 
to  said  deed  of  Aprif  5. 1890,  at  tlie  same 
time  he  would  sell  under  the  deed  of  Jan- 
uary 27, 1891,  under  the  direction  and  as- 
sent of  the  board  of  directors  of  said 
cable  railway  company,  and  make  certain 
disposition  of  the  proceeds  of  said  sale  as 
directed  by  the  said  board  ot  directors, 
and  will  not  foreclose  the  same  by  proper 
proceedings  in  court.  The  defendant  de- 
murred to  the  complaint,  which  was  over- 
ruled, and,  declining  to  further  plead,  a 
final  decree  was  entered  enjoining  said 
sale,  from  which  decree  this  appeal  was 
taken. 

fred.  V.  Holman,  for  appellant.  J.  V. 
Beach,  for  respondent. 

Strahan.C.  J.  The  deed  dated  January 
27,  1891,  shows  upon  its  face  that,  so  far 
as  money  was  advanced  upon  the  faith  of 
it,  or  so  far  as  It  became  security  for  any 
debt  of  the  cable  railway  company,  the 
same  Is  a  mortgage,  and  uW  of  the  Inci- 
dents of  redemption  and  u  rig'i^  ^^  fore- 
closure attached  to  it.    3  p^yj.  Eq.  Jap.  § 


1195.  And  the  deed  of  April  5, 1890,  under 
the  allegations  in  the  complaint  which 
stand  admitted  by  the  demurrer,  is  of  the 
same  character.  Though  its  phraseology 
is  somewhat  different,  its  real  character 
must  be  determined  by  its  object.  If  its 
object  was  to  secure  a  debt,  whether 
theretofore  or  to  be  thereafter  contracted, 
either  by  the  cable  company  on  the  faith 
of  it,  or  by  Marshall,  as  trustee  for  Its  use 
and  benefit,  as  between  the  parties  to  such 
transaction,  and  all  persons  dealing  in  re- 
lation to  the  property  with  notice  of  the 
facts,  such  conveyance  is  a  mortgage. 
But  it  is  said  by  the  appellant  these  deeds 
are  deeds  of  trust,  with  power  of  sale  su- 
peradded, and  that  in  such  case  the  power 
may  be  exercised  without  the  intervention 
of  a  court  of  equity.  Much  of  the  learning 
on  this  subject  is  collected  by  Ju<lge  Dil- 
lon in  a  very  exhaustive  article,  (2  Amer. 
Law  Reg.,  N.  S.,  641 ;)  but  the  learned  au- 
thor treats  the  subject  upon  the  theory 
that,  upon  tlie  execution  t>f  the  mortgage 
or  deed  of  trust,  the  legal  title  becomes 
vested  in  the  mortgagee.  Reasoning  from 
this  premise,  his  conclusions  are  no  doubt 
correct,  and  are  sustained  by  an  over- 
whelming array  of  authorities.  But  it 
was  long  ago  settled  in  this  state  that  a 
mortgage  does  not  convey  title,  but  only 
creates  a  lien.  Anderson  v.  Baxter,  4  Or. 
iO.'i;  Bellwood  v.  Gray,  11  Or.  5;}4,  5  Pac. 
Rep.  19C.  In  all  the  states  that  follow  this 
line  of  decisions,  so  far  as  I  have  been  able 
to  discover,  a  deed  of  trust  designed  as 
security  for  money  has  no  other  or  greater 
effect  than  a  mortgage.  Webb  v.  Hosel- 
ton,  4  Neb.  308,  is  a  cuse  in  point.  There 
the  conveyance  was  absolute,  with  power 
of  sale  in  case  of  default,  but  the  court 
held  the  equity  of  redemption  existed,  and 
could  not  be  cut  off  by  an  attempted  ex- 
ercise of  the  power  conferred  by  the  deed. 
And  it  was  observed  by  the  court:  "The 
fact  that  the  mortgage  in  this  instance  is 
in  the  form  of  a  deed  of  trust  does  not 
change  its  character  from  a  mere  socurIt.y 
for  the  payment  of  money,  nor  docs  it 
convej'  the  legal  title,  nor  do  the  restric- 
tions therein  contained  prevent  the  plain- 
tiff from  availing  herself  of  the  safeguards 
thrown  around  the  debtor  to  prevent  a 
sacrifice  ot  her  property."  So  It  was  snid 
in  Lenox  v  Reed,  12  Kan.  223:  "The  mere 
execution  ofsaid  trust  deed,  of  course,  con- 
veyed no  title  to  E.  &  B..  (although  Fore- 
man at  the  time  he  executed  tlie  same  held 
the  entire  title  to  the  land,)  for  a  deed  of 
trust,  given  to  secure  the  payment  of 
money,  was  at  that  time  merely  a  mort- 
gage, (Laws  1859,  p.I)71,§  2;  Comp.  Laws, 
p.  722,  §  2;)  and  a  mortgage  in  this  state 
conveys  no  estate  or  title  to  the  land,  but 
only  creates  a  lien  thereon."  And  Rail- 
road Co.  V.  Auditor  (jeneral,  41  Mich.  635, 
2  N.  W.  Rep.  a35;  Newman  v.  Samuels,  17 
Iowa,  528, — are  cases  where  the  question 
seems  to  liave  been  much  considered.  In 
passing  upon  thecharacter  and  effect  of  the 
instrument  in  the  latter  case,  the  court 
said:  "In  ordinary  acceptation,  this  is 
called  a  deed  of  trust,  but  in  legal  effect  it 
is  a  mortgage,  superadded  thereto,  to  be 
sure,  the  power  of  sale,  which  does  not 
change  its  essential  attributes.  Will.  £q. 
Jur.  430;  Story,  Eq.  Jur.  §  1018;  4  Kent, 
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Comm.  146,  roarcdoal ;  Pow.  Morte.  0, 104. 
In  the  case  of  Woodruff  v.  Robb,  19  Ohio, 
212,  the  supreme  coart,  Rpeaklng  of  a  con- 
veyance ol  land  to  a  trustee  as  collateral 
Becurity  for  the  payment  of  a  debt  witb 
power  to  sell  on  default  of  payment,  says 
the  deed  In  question  contains  all  the  sub- 
stantial qualities  of  a  mortgage,  and 
nothing  mora.  It  was  a  security  for  a 
debt,  to  be  void  it  the  debt  were  paid. 
The  fact  that  the  conveyance  was  made 
to  a  person  other  than  to  the  creditor, 
and  that  it  contained  a  power  to  sell, 
does  not  change  its  character  as  a  mort- 
gage. The  same  general  principle  was  de- 
clared in  the  case  of  Sargent  v.  Howe.  21 
111.  148;  Euton  t.  Whiting,  3  Pick.  484: 
and  many  other  authorities  cited  In  3 
Amer.  l.aw  Ueg.  (N.S.)  (iliMi4!). "  And  the 
same  doctrine  prevails  In  Texas,  (Wright 
V.Henderson,  12 Tex. 43;  Blackwell  v. Har- 
nett, 52  Tex.  326;  McLane  v.  Paschal,  47 
Tex.  865;  Walker  v.  Jobnson,  87 Tex.  127.) 
I  am  aware  that  the  cases  cited  on  the 
sabject  of  foreclosure  and  sale  were  large- 
ly luflaenced,  and  probably  controlled,  by 
statutory  provision,  but  substantially 
the  same  statutory  provision  prevails 
here.  Section  414,  Hllrs  Code,  provides: 
"  A  lien  upon  real  or  personal  property, 
other  than  that  of  a  Judgment  or  decree, 
whether  created  by  mortgage  or  other- 
wise, shall  be  foreclosed,  and  the  property 
adjudged  to  be  sold  to  satisfy  the  debt 
secured  thereby,  by  suit."  This  language 
Is  too  plain  and  direct  to  be  misunder- 
stood. Its  import  cannot  admit  of  dis- 
cussion. The  lien  shall  be  foreclosed  by 
suit.  This  cats  off  every  other  method 
of  foreclosure.  Dpon  the  argument  the 
learned  counsel  for  the  appellant  referred 
to  this  section  of  the  Codp.  and  claimed 
this  language  was  used  simply  for  the 
purpose  of  vesting  the  court  with  Juris- 
diction over  the  subject  of  foreclosure. 
But  this  construction  seems  unsatisfacto- 
ry, for  the  reason  that  the  use  of  such 
language  was  wholly  unnecessary  for  that 
purpose.  The  creation  of  a  court  of  equi- 
ty, and  vesting  In  It  general  equity  Juris- 
diction, would  be  all  that  was  necessary. 
It  could  then  take  cognizance  of  every 
subject  of  equity  Jurisdiction  that  might 
be  brought  before  it.  To  give  full  effect  to 
the  language  of  the  Code  under  consid- 
eration, it  must  be  given  a  wider  import; 
and  that  is,  to  render  imperative  a  fore- 
closure by  suit  of  the  liens  specified  and 
provided  for  In  the  section.  What  effect 
later  legislation  had  n pun  the  foreclosure 
of  chattel  mortgages  it  Is  not  now  neces- 
sary to  consider,  further  than  to  say  that 
that  act  may  be  regarded  as  a  legislative 
interpretation  of  this  section.  After  the 
enactment  of  the  Code,  by  a  subsequent 
act  the  legislature  directed.  In  effect,  it 
the  mode  of  foreclosing  a  chattel  mort- 
gage were  provided  in  the  mortgage,  it 
should  be  foreclosed  as  therein  provided, 
nnd  not  otherwise.  This  last  enactment 
was  wholly  unnecessary,  if  the  appellant's 
contention  were  sound,  for  the  reason  that 
the  parties  could  have  provided  for  a  sale 
of  the  property  In  the  chattel  mortgRRe, 
nnd  proceeded  to  foreclose  by  sale  with- 
out the  Intervention  of  a  court.  The  gen- 
eral doctrine  undoubtedly  is  that,  where 


the  atatate  prescribes  the  method  of  fore, 
closam,  a  power  of  sale  or  other  agree- 
ment in  the  mortgage  that  it  shall  be 
foreclosed  In  any  other  manner  than  that 
prescribed  by  the  statute,  will  be  void, 
and  the  statute  in  such  cases  must  bo 
strictly  followed.  Wilt.  Mortg.  Forec.  §  3, 
and  authorities  cited.  The  result  would 
be  the  same  in  this  case  whether  we  hold 
a  deed  of  trust  made  as  security  is  a  mort- 
gage or  not,  for  the  reason  the  statute 
enumerates  and  includes  every  lien,  (ex- 
cept Judgments,)  whether  created  by  mort- 
gage or  otherwise.  The  construction  we 
have  placed  upon  section  414,  supra,  is 
further  streugtlipued  by  section  422  of  the 
same  chapter  of  the  Co<Ie,  which  provides: 
"The  provisions  of  this  title  as  to  the  ileus 
npou  personal  property  are  not  to  be  con- 
strued BO  as  to  exclude  a  person  having 
such  lien  from  any  other  remedy  or  right 
In  regard  to  such  property."  Let  tb«  do- 
cree  appealed  from  t>e  atSrmed. 


(64  CaL  B) 

Fehrier  v.  Ferrirb.1 

{Suprtme  Court  oj  CaUfomia.   July  8S,  1881> 

OsMoaaBB  TO  Past  or  Ansveb^Apfkai^— Habm 

LESS  EbUOB. 

1.  In  an  aotion  by  a  hasband  avalnst  hi*  wite 
for  services  in  the  management  of  her  separata 
estate,  a  demurrer  to  a  subdivision  ot  the  defenso 
was  properly  overruled,  where  the  subdivision 
only  stated  that  plaintiff  was  the  husband  of  de- 
fendant at  the  time  the  services  were  rendered, 
and  was  merely  preliminary  to  a  further  aver- 
ment that  the  services  were  rendered  at  plain- 
tiff's own  instance,  in  consideration  of  the  bene- 
fits derived  from  his  relation  to  defendant,  as  tha 
sufBciency  of  a  defense  is  to  be  tested  by  consid- 
ering it  as  a  whole. 

2.  The  statement  of  •  fact  in  an  assignment 
of  error  will  not  be  accepted  as  true  when  that 
fact  does  not  appear  in  the  record. 

8.  Under  Code  Civil  Froo.  Cal.  I  476,  which 
provides  that  the  court  must,  in  every  stage  of  aa 
action,  disregard  any  error  or  defect  in  the  plead- 
ings or  proceedings  which  does  not  aSeot  the  sub- 
stantial rights  of  the  parties,  and  no  Judgment 
shall  be  reversed  or  affected  by  reason  of  such 
error  or  defect,  the  fact  that  the  record  fails  to 
show  that  the  trial  court  made  any  dispoeitioa 
of  a  demurrer  to  a  cross-complaint  will  not  be 
adjudged  prejudicial  error  when  plaintiff,  with- 
out objection,  went  to  trial  on  the  merits,  and  no 
relief  was  granted  defendant  on  the  cross-com- 
plaint, nor  was  any  order  adverse  to  plaiatill 
made  by  reason  thereof. 

Department  1.  Appeal  from  superior 
court,  Santa  Barbara  county. 

Action  by  George  Ferrier  against  Cath- 
arine Ferrier  for  personal  services.  Judg- 
ment for  defendant.  PlaintUt  appeals. 
Affirmed. 

B.  F.  Thomas,  for  appellant.  Bull  «ft 
Reqaa,  tor  respondent. 

Ross,  J.    There  Is  no  merit  In  this  ap- 

Seal.  The  action  is  by  a  husband  against 
is  wife  for  the  value  of  his  services  alleged 
to  have  been  rendered,  under  employment 
by  the  wife.  In  and  about  the  manaprement 
and  cultivation  of  the  wife's  separate  es- 
tate. There  was  a  verdict  and  a  Judgment 
for  the  defendant.    It  Is  contended  tor  the 

"This  case,  filed  July  88,  1883,  la  now  pob- 
lisbed  by  request,  with  others,  in  order  that  tha 
Pacific  Reporter  may  cover  ail  cases  is  voloiM 
61,  California  Heporta. 
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appellant  that  tbe  court  below  erred  In 
overruling  liiu  demurrer  to  the  first  subdl- 
TlBlon  of  tbe  second  defense  set  up  in  the 
amended  answer.  But  this  aubdivleion 
only  set  forth  the  fact,  not  nlleged  in  the 
complaint,  that  the  plaintiff  was,  at  the 
time  stated  in  the  complaint,  tbe  hufiband 
of  defendant,  and  this  only  as  preliminary 
to  the  further  averment  contained  in  the 
second  defense  set  up,  to  the  effect  that 
any  and  all  services  rendered  by  plalntiB 
fur  which  be  snes  were  rendered  at  his 
own  instance,  without  request,  solicita- 
tion, or  employment  by  tbe  defendant, 
and  In  consideration  alone  of  his  relation 
to  defendant,  and  of  the  benefits  received 
hy  him  by  reason  of  that  relation.  The 
sufficiency  of  the  defense  Is  not  to  be  test- 
ed by  one  of  its  subdivisions,  but  as  a 
whole;  and,  considered  as  a  whole,  it  put 
in  issue  the  fact  of  employment,  without 
which  it  Is  certain  no  cause  of  action  was 
rested  in  tbe  plaintiff. 

It  Is  also  contended  that  the  court  be- 
low erred  in  refusing  to  make  an  orderpre- 
clnding  the  defendant  from  giving  any  evi> 
dence  in  support  of  tbe  matters  set  up  In 
and  by  tbe  tliird  defense  contained  in  the 
amended  answer,  because  of  tbe  defend- 
ant's failure  to  furnish  the  bill  of  items  de- 
manded. If  it  be  admitted  tbat  tbe  court 
was  in  error  In  this  respect,  no  injury  to 
appellant  appears  to  have  resulted,  tor  it 
does  not  appear  tbat  tbe  defendant  gave 
any  evidence  on  tbe  trial  in  support  of  tbe 
matters  set  up  In  tbe  third  defense.  We 
observe  tbat  It  Is  stated  byconnsel  in  their 
assignment  of  errors  tbat  such  wajs  tbe 
fact ;  but,  of  course,  we  cannot  accept  tbat 
statement  as  true.  If  snch  was  the  rule, 
there  would  be  few,  it  any,  cases  in  which 
an  assignment  of  errors  appears  that 
would  not  have  to  be  reversed. 

Another  point  raadeforappellant  is  that 
it  does  not  appear  from  the  record  that 
the  plaintlR's  nemurrer  to  the  cross-com- 
plaint filed  by  the  defendant  was  disposed 
of  by  the  court.  This  is  true;  but  itisnlso 
true  that  the  defendant  went  to  trial  upon 
tbe  merits  of  the  ca^e  without  making  any 
objection  of  this  nature  in  the  court  below. 
Mo  relief  was  awarded  the  defendant  by 
reason  nf  tbe  cross-complaint,  nor  does  It 
appear  that  there  was  any  order  or  judg- 
ment made  adverse  to  the  appellant  based 
on  or  in  any  manner  growing  out  of  that 
pleading.  Moreover,  upon  looking  into 
the  cross-complaint,  we  do  not  see  that  it 
has  any  relation  whatever  to  the  alleged 
contract  upon  which  the  plalntltf'e  action 
was  brought,  for  which  reason  It  was 
probably  abandoned  in  the  court  below. 
At  all  events,  no  possible  injury  could 
have  resulted  to  appellant  by  reason  of 
the  fallnre  of  the  court,  if  failure  there 
was,  to  rule  upon  the  demurrer;  and,  that 
being  the  case,  the  judgment  should  not 
be  reversed.  Code  CI  vil  Proc.  §  475.1  Judg- 
ment affirmed. 

McKee  and  McKinbtrt,  JJ.,  concurred. 

>  Code  Civil  Proc.  CaL  f  475,  provides  tbat  the 
court  must,  in  every  staffe  of  an  Motion,  disregard 
any  error  or  detect  In  toe  Plea^tjigs  or  proceed- 
inRs  which  does  not  affect  t^■>  SMkatantial  rights 
of  tlie  pai-ties,  and  no  jadgmeat  "c^i  be  reversed 
or  affected  by  reason  of  saob  eiv°  _  nr  defect. 
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RnsD  T.  Simpson  et  al. 
(Supreme  Oowrt  of  Kansas.    Nov.  7, 1891.) 

HCSBAMD  AND  WiPK  — ACTIONS  —  MISJOINDER. 

Where  a  husband  and  wife  sell  and  convey 
jointly  and  by  a  joint  deed  certain  real  estate  to 
H.  for  the  joint  consideration  of  (5,65U,  and  after- 
wards   tlie    grantors    commence    a  joint    action 
I  against  H.  fur   the   purchase   price  of  the  land, 
I  and  tbe  petition  states  and  shows  a  joint  causn  oi 
I  action  for  the  purchase  price  of  the  land,  and  no 
I  quention  is  raised  as  to  a  misjoinder  of  causes  of 
action   or  of  parties  by  either  a  demurrer  or  an 
answer,  but  on  the  trial  it  appears  that  each  of 
the  plaintiffs  owned  a  separate  portion  of  snch 
real  estate,  and  the  trial  court  rendered  a  joint 
judgment  in  favor  of  the  plaintiffs  and  against  the 
defendant  for  the  amonnt  of  the  purchase  price 
still  remaining  due  and  unpaid,  held  not  error. 
36  Fac.  Rep.  466,  affirmed. 
(SyUabus  by  the  Cowrt.) 

On  rehearing. 

Action  by  B.  J.  Simpson  and  Mary  H. 
Simpson  against  W.  H.  Hurd.  Judgment 
was  rendered  for  plaintiffs,  and  defendant 
brought  error.  On  the  former  hearing 
tbe  judgment  was  affirmed.  Motion  for 
rehearing  overruled. 

Valentine,  J.  This  was  an  action 
brought  hy  Mary  H.  Himpson  and  R.  .T. 
Simpson,  wife  and  husband,  against  W. 
H.  Hurd,  to  recover  tbe  sum  of  $5,650, 
{  claimed  to  be  due  to  them  as  tbe  purchase 
!  price  of  certain  real  estate  sold  and  con- 
I  veyed  hy  them  to  the  defendant.  The  pe- 
I  tition  stated  and  showed  a  joint  cause  of 
'  action  In  favor  of  the  plaintiffs  and 
against  tbe  defendant  tor  the  purchase 
price  of  the  laud.  It  appeared  on  tbe 
trial,  however,  tbat  although  tlie  sale  and 
conveyance  was  by  a  single  deed,  executed 
by  both  the  plaintiffs  jointly,  for  a  Joint 
consideration  of  f5,650,  yet  that  each  of 
tbe  plaintiffs  owned  a  separate  portion  of 
tbe  real  estate  con  veyed.  and  Itia  therefore 
now  claimed  tbat  each  had  a  separatecause 
of  action,  and  tbat  the  two  tog^etber  did  not 
have  a  joint  cause  of  action,  and  therefore 
could  not  maintain  this  action  for  the 
purchase  price,  nor  for  any  portion  there- 
of. This  quentlon,  however,  was  not 
raised  in  the  court  below  by  either  a  de- 
murrer or  an  answer,  and  hence.  In  our 
former  decision  in  this  case  (46  Kan. — ,36 
Pac.  Bep.  465)  It  was  held  that  tbe  ques- 
tion of  misjoinder  was  waived,  and  that 
tbe  plaintlltB  might,  therefore,  recover  in 
the  action  jointly  for  whatever  might 
still  remain  due  of  the  purchase  price  of 
tbe  land,  which  the  court  below  found  to 
be,  principal  and  interest,  f  2,240.57:  and 
the  court  below  rendered  a  joint  judgment 
in  favor  of  the  plaintiffs  and  against  the 
defendant  for  this  amount.  OI  coursethis 
court  did  not  Intend  to  hold  in  our  former 
decision,  and  would  not  hold  If  tbe  ques- 
tion were  properly  raised,  that,  where 
each  of  two  persons  has  a  separate  cause 
of  action,  such  two  persons  together 
might  maintain  a  joint  action  to  enforce 
their  separate  causes  of  action.  Hudson 
V.  Commissioners,  12  Kan.  140;  Swenson 
v.  Plow  Co.,  14  Kan.  387;  Palmer  v.  Wad- 
dell,  26  Kan.  il52:  Dobbs  v.  Stauffer,  24 
Kan.  127. 128;  Jeffers  v.  Forbes,  28  Kan. 
174;  McGrath  v.  City  of  Newton.  29  Ka» 
365;  City  of  Ellsworth  v.  Rossiter,  46  Kan. 
— ,  26  Pac.  Rep.  674.    Separate  causes  of 
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action  In  (avor  of  separate  Individuals 
cannot,  in  the  nature  of  things,  constitute 
a  stuRle  cause  of  action,  or  a  joint  cause 
of  action,  or  a  cause  of  action  in  favor  of 
any  two  or  more  or  all  of  the  several  plain- 
tiffs. But  such  causes  of  action  are  never- 
theless causes  of  action  In  favor  of  the 
separate  plaintiffs,  and  are  not  nullities. 
Nor  would  this  court  hold  that  a  mis- 
joinder of  parties  or  an  excess  of  parties 
would  constitute  a  defect  of  parties.  Ntc- 
Kee  r.  Eatrm,  26  Kan.  220.  Nor  would 
this  court  hold  that  a  demurrer  would  He 
in  any  case  for  a  misjoinder  of  parties. 
Civil  Code,  §  89;  Town  Co.  v.  Maris,  11 
Kan.  147.  But  this  court  intended  to  bold 
by  onr  former  decision  In  this  case,  and 
now  holds,  that  under  the  facts  of  this 
case  and  the  provisions  of  the  Civil  Code, 
the  delendant  below,  plaintiff  in  error,  so 
waived  any  (juestion  of  misjoinder  which 
might  poHsilily  be  in  the  <:ase  that  the 
court  below  did  not  err,  as  against  tlie 
defendant,  in  rendering  a  joint  judgment 
as  it  did  upon  the  facts  of  the  case  In  fa- 
vor of  the  plaintiffs  and  against  the  de- 
fendant for  the  amount  of  the  purchase 
price  of  the  land  still  remaining  due:  and 
therefore  this  court  now  holds  that  the 
motion  for  a  rehearing  in  this  case  should 
be  overruled.  Under  section  85,  art.  4,  of 
the  Civil  Code,  "all  persons  having  an  in- 
terest in  the  subject-matter  of  the  action 
and  In  obtaining  the  relief  demanded  may 
be  joined  as  plaintiffs,  except  as  otherwise 
provided  In  this  article;"  and  section  37  of 
the  same  article  provides  as  follows: 
"Sec.  37.  Of  the  parties  to  the  action 
those  who  are  united  in  interest  must  be 
Joined  as  plaintiffs  or  defendants;  but  if 
the  consent  of  one  who  should  have  been 
Joined  as  plaintiff  cannot  be  obtained  he 
may  be  made  a  defendant,  the  reason  be- 
ing stated  In  the  petition."  And  under  sec- 
tion S3. art.  7,  of  the  Civil  Code, "the  plain- 
tiffs may  unite  several  causes  of  action  in 
the  same  petition:"  but,  in  order  that 
they  may  do  so,  these  "causes  of  action" 
must  all  belong  to  one  of  the  several 
classes  of  actions  mentioned  In  snid  sec- 
tion, "and  must  affect  all  the  parties  to 
the  action,  except  in  actions  to  enforce 
mortgages  or  other  Hens."  Now,  where 
each  of  two  plaintiffs  has  a  separate 
cause  of  action,  the  separate  can se  of  ac- 
tion of  one  of  the  plaintiffs  would  certain- 
ly not  in  any  manner  affect  the  other 
plaintiff;  hence,  under  said  section  83  of 
the  Civil  Code,  such  two  separate  "causes 
of  action"  could  not  be  nnUed  In  one  and 
the  same  action.  But  if  they  should  be 
8o  united  then  there  would  be  an  improp- 
er Joinder  of  causes  of  action,  (Jeffers  v. 
Forbes,  28  Kan.  174:)  and  the  question 
whether  thoy  could  be  so  united  or  not 
might  properly  be  raised  by  a  demurrer  to 
the  petition,  where  the  facts  showing  the 
same  appear  upon  the  face  of  the  petition. 
Civil  Code,  §  8!).  subd.  5;  Jeffers  v.  Forbes, 
28  Kan.  177;  Barnes  v.  City  of  Belolt,  19 
Wis.  93:  Newcomb  v.  Horton,  18  Wis.  566. 
Also,  in  the  same  connection,  see  Fuller  v. 
Fuller,  5  Hun,  595;  Fisher  v.  Hall,  41  N.  Y. 
416. 

In  the  opinion  of  the  court  in  the  case 
ol  Jeffers  v.  Forbes,  supra,  delivered  by 
Mr.  Justice  Breweb,  the  following,  among 


other,  language  Is  used :  "  Tbe  flratgrroand 
of  demurrer,  as  heretofore  stated.  Is  that 
several  causes  of  action  were  Improperly 
joined  ;  and  the  contention  is  that  the  set- 
ting aside  of  each  of  the  six  several  deeds 
from  tbe  plaintiffs  to  the  defendant,  W.H. 
Forbes,  was  a  separate  and  independent 
cause  of  action,  in  which  only  the  gran- 
tor in  such  deed  had  any  Interest.  •  •  ♦ 
We  think  the  contention  of  the  defendants 
in  error  Is  correct,  and  that  the  ruling  of 
the  district  court  must  be  sustained  on 
this  ground.  [Such  ruling  of  tbe  district 
court  was  that  the  demurrer  should  be 
sustained.]  •  •  •  As  each  grantor  is 
alone  Interested  in  obtaining  the  cancella- 
tion of  bis  own  deed,  and  as  all  the  other 
plaintiffs  would  be  iraproi>er  parties  in  an 
action  brought  by  the  one  alone  to  set 
aside  his  Individual  deed,  so,  where  aU  the 
parties  unite  in  an  action  to  have  set  aside 
six  several  deed^  by  separate  grantors  con- 
veying separate  interests,  tbe.y  nnite  six 
several  causes  of  action  In  one  snlt,  and 
six  several  causes  of  action.  In  each  of 
which  only  a  portion  of  ths  plaintiffs  is  in- 
terested. •  •  •  We  conclude,  then,  that 
upon  this  ground  the  ruling  of  the  district 
court  is  correct  and  must  be  affirmed.  We 
might  stop  here,  but  Inasmuch  as  under 
section  92  of  the  Civil  Code  the  court,  upon 
application  of  tbe  plaintiffs,  must  allow 
them  to  file  separate  petitions  for  the  dif- 
ferent causes  of  action, it  isdue  to  the  par- 
ties that  we  should  examine  further,  and 
determine  whether  the  second  ground  of 
demurrer,  namely,  that  the  petition  does 
not  state  facts  enough  to  constitute  a 
cause  of  action,  is  sustainable."  In  the 
case  of  Barnas  v.  City  of  Belolt,  supra, 
the  supreme  court  of  Wisconsin,  in  hold- 
ing that  a  demurrer  to  thecomplaint  upon 
the  gruund  that  several  causes  of  action 
were  Improperly  joined  would  He,  used  the 
follc» wing,  among  other,  language:  "But 
tbe  complaint  In  the  action  sets  forth  sep- 
arate causes  of  action,  one  in  favor  of  each 
plaintiff,  without  being  separately  stated : 
and,  it  so,  several  causes  of  action  are 
improperly  united.  The  counsel  for  the 
respondents,  however,  maintains  that  dif- 
ferent causes  of  action,  within  the  mean- 
ing of  section  6,  c.  125,  Rev.  St.,  are  im- 
properly united  only  where  there  are  in 
the  same  complaint  causes  of  action  of 
the  different  classes  mentioned  in  section 
29  of  the  same  chapter, — as,  for  instance, 
where  thecomplaint  contains  onecount  in 
tort  and  another  on  contract, — and  tbat, 
where  there  are  several  causes  of  action, 
to-wit,  one  in  favor  of  each  of  several 
plaintiffs,  in  the  same  complaint,  and  all 
of  the  same  class,  the  remedy  is  not  by 
demurrer,  hut  by  motion.  He  cites  sever- 
al cases  to  this  point,  but  they  are  all 
cases  where  several  causes  of  action  In  fa- 
vor of  all  the  plaintiffs,  affecting  all  the 
parties,  and  which  might  be  united  in  the 
same  complaint,  were  not  separately  stat- 
ed. But  In  this  case  each  separate  cause 
of  action  does  not  affect  all  the  parties  to 
the  action,  and  they  could  not  be  united 
without  violating  the  provisions  of  sec- 
tion 29,  afoieBuid.  In  other  words,  the 
plaintiffs  have  no  common  pecuniary  in- 
terest. The  complaint  would  have  been 
held  bad  before  the  Code  for  multifarious- 
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nesB."  In  the  case  of  Fuller  f.  Fuller,  su- 
pra, the  folIowlnK  was  decldefl:  "Where 
upon  the  trial  ol  an  action  brouRht  by  two 
plaintiffs  to  recover  lor  the  conversion  of 
a  team  of  osen  it  appeared  that  each  of 
the  plaintiffs  owned  one  of  the  oxeu,  held, 
that  a  motion  for  a  nonsuit  of  both  of  the 
plaintiffs,  on  the  ground  that  they  had 
brought  a  joint  action,  and  shown  a  sev- 
eral interest,  was  properly  denied."  Sylla- 
bus. In  the  case  just  cited  the  case  of  HI- 
mar  v.  Canaday,5il  N.  Y.298,  is  referred  to, 
which  decides  as  follows:  "A  misjoinder 
of  parties  plaintiff  is  not  a  ground  for  dis- 
missal of  the  complaint  as  to  all  the  plain- 
tiffs if  either  has  shown  that  he  hus  a  good 
zause  of  action.  In  such  case  the  motion 
must  be  for  dismissal  of  the  complaint  of 
the  plaintiff,  In  whom  no  right  of  action 
appears. "  Syllabus.  In  the  case  of  Fisher 
V.  Hall,  supra,  the  plaintiffs  were  the  chil- 
dren and  their  husbands  and  the  grand- 
children of  George  Fisher.  Their  action 
was  for  the  recovery  of  certain  undivided 
interests  In  real  property,  and  they 
brought  their  action  as  devisees  under  the 
last  will  and  testament  of  Leonard  Fish- 
er, the  father  of  George,  by  which  will 
Leonard  devised  to  George  the  property 
in  question,  with  other  property,  In  trust 
for  the  use  of  George's  children  and  their 
heirs.  The  plaintiffs  were  only  a  portion 
of  the  tenants  in  common  of  the  real  estate 
In  controversy,  and  not  all  of  such  ten- 
ants in  common  ;  and  the  case  was  decid- 
ed upon  the  theory  that  such  an  action 
could  be  rightly  maintalne<1  only  by  each 
tenant  in  common  separately  or  by  all 
the  tenants  in  common  jointly,  and  not 
by  simply  a  portion  of  the  tenantaln  com- 
mon. A  judgment,  however,  in  favor  of 
the  plaintiffs,  who  were  only  a  portion  of 
the  tenants  in  common,  was  afSrmed  upon 
the  grounds  stated  in  the  follovring  lan- 
guage, contained  in  the  opinion  of  the 
court,  to-wlt:  "As  tenants  in  common, 
representing  less  than  the  aggregate  com- 
mon Interests  in  the  estate,  the  plaintiffs 
probably  would  have  been  unable  to  have 
maintained  a  joint  action  if  that  objection 
had  been  talcen  In  time.  •  •  •  But  as 
the  facts  of  the  case  were  fully  stated  in 
the  complaint,  showing  that  the  plaintiffs 
did  not  represent  all  the  common  Interests 
Jn  the  estate,  if  any  objection  was  intend- 
ed to  be  talten  to  their  right  to  maintain 
the  action  on  the  account  it  should  have 
been  presented  at  that  time.  By  an- 
swering and  taking  Issue  on  the  case  al- 
leged this  objection  was  waived,  and  it 
became  the  duty  of  the  court  to  try  and 
determine  the  1b8U»  as  it  had  been  joined 
by  the  pleadings.  If  any  objection  exist- 
ed to  tlie  form  in  which  the  action  was 
brought  it  was  that  the  complaint  con- 
tained several  causes  of  action  which  had 
been  improperly  united,  and  that  should 
have  been  raised  by  demurrer.  As  it  was 
not.  it  was  waived  within  the  express  lan- 
guage of  sectlonl4S  of  theCode.  The  judg- 
ment should  be  ufnrmed,  withcosts. "  The 
above  section  148  of  the  Sew  Yorlt  Code, 
together  with  section  147 of  that  Code, cor- 
responds precisely  with  HectJon  91  o'  the 
Kansas  Code,  hereafter  qu^,j_ 


We  Ituow  of  no  decfs/oi 
otlobti  resort  adverse  to  '  "^  ot  ibe  Iq^'. 

fiUJ  ' 
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going  cases.  There  Is  h  dictum,  howevier. 
In  the  case  of  Masters  v.  Freeman.  17  Ohio 
St.  823,  which  comes  near  It.  The  case 
.of  Bort  V.  Yaw,  46  Iowa,  323,  which  is 
supposed  to  be  strongly  against  the 
above  views,  has  no  application  whatev- 
er to  this  case,  for  the  reason  that  under 
the  statutes  of  Iowa  a  demurrer  will  not 
lie  on  the  ground  of  a  misjoinder  or  im- 
proper joinder  of  causes  of  action ;  nor  can 
a  defendant  ever  waive  anything  under 
the  statutes  in  that  state  by  merely  fail- 
ing to  file  such  a  demurrer  and  falling  to 
raise  the  question  specifically  by  answer. 
The  contention  on  the  part  of  the  defend- 
ant below  would  seem  to  be  substantially 
that,  where  twD  or  more  persons  com- 
mence an  action  jointly,  they  must  alleire 
and  prove  a  joint  cause  of  action  in  favor 
of  all  the  plaintiffs,  or  all  must  utterly  fail 
in  their  action:  or,  in  otlier  words,  the 
contention  is  as  follows:  Where  two  or 
more  persons  sue  jointly  for  anything. — 
as  for  the  purchase  price  of  land, — and  up- 
on the  trial  it  appears  that  each  is  enti- 
tled to  a  part,  or  that  one  or  more  of  the 
number,  and  not  all,  are  entitled  to  a 
part  or  the  whole,  and  the  others  not  en- 
titled to  anything,  then  that  the  action 
must  fall  as  to  each  and  all,  upon  the  prin- 
ciple that  a  cause  of  action  Iti  favor  of 
each  or  any  one  or  more  of  the  plaintiffs 
less  than  all  is  not  a  cause  of  action  In 
favor  of  all.  This  would  certainly  be  a 
harsh  rale,  especiallv  in  the  light  of  sec- 
tion 396  of  the  Civil  Code,  which  provides, 
among  other  things,  that  "judgment  may 
be  given  for  or  against  one  or  more  of 
several  plaintiffs  and  foror  against  one  or 
more  of  several  defendants."  It  is  cer- 
tainly not  the  law  that  where  two  or 
more  sue  jointly  all  must  recover  jointly 
or  all  utterly  fall.  Mr.  Pomeroyln  his  work 
on  Remedies  and  Kemedial  Rights  under 
the  Code  Practice,  section  41,  after  first 
speaking  of  the  equitable  theory  of  judg- 
ments, then  uses  the  following  language: 
"The  common-law  theory  of  the  judgment 
was  in  every  respect  different  from  this. 
Based  upon  the  intensely  arbitrary  notion 
of  joint  rights  and  obligations,  it  regard- 
ed the  demand  of  co-plaintiffs  on  the  one 
Side  and  the  liability  of  co-defendants  on 
the  other,  except  in  a  certain  well-defined 
class  of  casus,  as  a  unit,  an  utterly  incapa- 
ble of  being  severed,  as  something  which 
must  be  established  as  to  all  or  must  fall 
as  to  all  the  parties.  In  no  Instance  wax 
affirmative  relief  granted  to  the  defendant. 
Recoveries  by  plaintiff  against  plaintiff, 
or  by  defendant  against  defendant,  were 
unknown.  Since  the  right  of  the  plaintiffs 
or  the  liability  of  the  defendants  was  con- 
ceived of  as  one,  and  indivisible,  the  recov- 
ery must  be  against  all  the  defendants 
equally,  and  in  favor  of  all  the  plaintiffs 
alike.  As  a  general  rule,  therefore,  inde- 
pendent of  statute  and  of  the  few  excepted 
cases,  the  judgment  in  a  common-law  ac- 
tion could  not  be  severt-d,  and  be  pro- 
nounced in  favor  of  some  plaintiffs  and 
against  the  others,  nor  in  favor  of  some 
defendants  and  against  others.  No  prin- 
ciple of  the  common-law  procedure  was 
more  firmly  established  than  this,  and  it 
represented  all  the  technical  and  arbitrary 
notions  which  characterize  the  entire  sys« 
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tvia.  The  Codes  are  nnanlmoasin  their 
dealing  with  this  subject.  In  the  most 
direct  and  comprehenaive  language  they 
reject  these  narrow  doKraas  of  the  law, 
and  establish  the  liberal  doctrines  ol  eq- 
uity, which  the;v  apply  to  the  civil  action 
without  exception  or  limitation.  The 
Btatatory  provisions  are  so  clear,  definite, 
and  certain  that  no  reasonable  doubt  as 
to  their  scope  and  meaning  is  possible. 
Althoujfh  the  purpose  of  the  law-makers 
and  the  theory  of  their  legislation  are  so 
plainly  expressed,  the  courts  have  hesi- 
tated and  halted  in  giving  effect  to  this 
extent,  and  in  carrying  out  this  design. 
The  change  made  in  the  ancient  order  of 
things  in  so  rarlicai  and  sweeping  That 
Judges  sometimes  shrink  from  its  contem- 
plation, and  seem  to  regard  the  statute 
as  though  It  could  not  mean  what  Its  lan- 
guage declares.  This  evasion  or  ignoring 
of  the  legislative  will  has  by  no  means 
been  universal.  In  many  states  the 
courts  have  conformed  to  the  letter  and 
the  SDirit  of  the  Codes,  and  have  by  their 
decisions  establlshetl  the  true  principles 
which  can  and  most  be  adopted  and  used 
in  constructing  and  arranging  the  practi- 
cal rules  of  procedure  that  regulate  the  re- 
covery of  Judgments  by  means  of  the  civil 
action." 

There  are  cases  in  some  of  the  states 
where  thej*  have  no  Code  like  ours,  or 
where  the  Code  is  ignored  and  the  com- 
mon-law rules  folio  ived.  In  which  it  is 
held  that  the  several  plaintiffs  in  an  ac- 
tion must  all  recover  Jointly  or  all  utter- 
ly fall;  and,  following  this  doctrine,  It  is 
further  held  that  it  makes  no  difference 
bow  many  causes  of  action  may  be  stat- 
ed In  the  plaintiffs'  original  pleading  In 
favor  of  one  or  more  of  the  plaintiffs, 
still,  it  no  Joint  cause  of  action  Is  stated  la 
favor  of  all  the  plaintiffs,  the  pleading 
may  be  demurred  to  upon  the  ground 
that  no  cause  of  action  at  all  is  stated  in 
the  pleading.  Such  can  hardly  be  the  law, 
however,  in  any  state  like  this,  where  all 
the  distinctions  between  actions  at  law 
and  suits  in  equity  and  all  the  forms  of  all 
such  actions  and  suits  are  abolished,  and 
where  we  have  in  their  place  only  one 
form  of  action,  which  is  called  a  "civil  ac- 
tion," lavll  Codp,  §  10,)  and  where  "Judg- 
ment  may  be  given  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or 
against  one  or  more  of  several  defend- 
ants," (Civil  Code,  §  396.)  It  would  seem 
strange  that  a  petition  may  contain  sev- 
eral causes  of  action  and  yet  not  contain 
one.  The  petition,  however,  in  the  pres- 
ent case  contains  only  one  cause  of  action, 
and  that  is  a  Joint  cause  of  action  in  favor 
of  both  the  plaintiffs  and  against  the  de- 
fendant. Wiiere  a  petition,  however,  of 
several  plaintiffs,  which  sets  forth  several 
causes  of  action,  one  in  favor  of  each  of 
two  or  more  of  the  plaintiffs,  but  none  in 
favor  of  all  theplaintiffs,— which  is  not  tlie 
present  case, — such  petition  may  be  de- 
murred to  npon  the  ground  of  an  improp- 
er Joinder  of  causes  of  action.  See  the 
authorities  above  cited.  Thit  argument 
is  this:  Section  83  of  the  Civil  Code  pro- 
vides for  the  Joinder  of  causes  of  action, 
but  provides  that  causes  of  action  can  be 
Joined  only  where  they  all  "affect  all  the 


parties  to  the  action,  except  tn  actions  to 
enforce  mortgages  or  other  liens. "  If  the 
causes  of  action  attempted  to  be  Joined 
do  not  affect  all  the  parties  within  the  re- 
quirements of  section  83,  then  thrre  is  an 
Improper  Joinder  of  causes  of  action.  And 
section  89  of  the  Civil  Code  provides  that 
a  demurrer  will  lie  to  a  petition  where 
"several  causes  of  action  are  improperly 
Joined, "  (subdivision  5.)  And  section  D1  of 
the  Civil  Code  then  provides  as  follows : 
"Sec.  91.  When  any  ol  the  defects  enn- 
merated  in  section  eighty-nine  do  not  ap- 
pear upon  the  face  of  the  petition,  the  ob- 
jection may  be  taken  by  answer;  and,  U 
no  objection  be  taken  either  by  demarrer 
or  answer,  the  defendants  shall  be  deemed 
to  have  waived  the  same,  except  only  the 
objection  to  the  Jurisdiction  of  the  court, 
and  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action." 
Where  a  separate  cause  of  action  in  favor 
of  each  of  the  several  plaintiffs  is  stated 
in  the  petition,  so  as  to  subject  the  peti- 
tion to  a  demurrer  upon  the  ground  that 
several  causes  of  action  are  Improperly 
Joined,  and  where  a  demurrer  upon  such 
ground  is  interposed  and  sustained,  then 
the  proper  practice  is  as  follows:  Each  of 
the  plaintiffs  will  be  permitted  upon  appli- 
cation to  file  a  separate  petition  for  his  or 
lier  own  cause  of  action,  and  each  of  such 
plaintiffs  will  then  be  permitted  to  sepa- 
rately proceed  upon  his  or  her  own  sepa- 
rate petition.  Civil  Code,  §  92;  Jeffers  v. 
Forbes,  28  Kan.  180.  In  all  probability, 
however,  each  of  the  plaintiffs  In  the  pres- 
ent case  had  an  interest  In  the  entire 
amount  of  the  purchase  price  of  their 
land ;  and,  it  the  question  of  their  inter- 
ests, whether  Joint  or  several,  had  been 
properly  raised,  It  would  probably  have 
been  shown  and  found  that  their  interests 
were  Joint.  But  what  If  they  were  not 
Joint?  What  harm  could  the  defendant 
suffer  by  paying  to  the  plaintiffs  Jointly 
just  what  be  owed  to  them  in  Keveralty? 
He  could  lose  nothing  by  such  a  transac- 
tion. But  he  did  not  need  to  litigate  with 
them  Jointly  if  their  claims  were  really 
separate,  unless  he  chose  to  do  so.  In  all 
cases  a  defendant  may  raise  the  question 
of  the  misjoinder  of  the  separate  causes  of 
action  of  several  plaintiffs,  either  by  de- 
murrer or  answer,  and  have  such  sepa- 
rate causes  of  action  separated  and  liti- 
gated separately.  But,  It  a  defendant 
chooses  to  permit  such  separate  causes  ot 
action  to  be  litigated  together,  he  should 
not  complain  of  a  joint  Judgment  tg;ainst 
him,  where  there  can  be  no  complaint 
against  it  except  that  It  Is  Joint.  As  to 
the  judgment,  see  Hall  v.  .Tenness,  6  Kan. 
3(55.  It  might  be  doubtful,  however,  in 
this  case,  even  if  the  plaintiffs  wore  enti- 
tled to  separate  portions  of  the  purchase 
price  of  their  land,  and  not  entitled  to  the 
same  Jointly,  and  even  If  the  question  of 
misjoinder  had  been  properly  raised  by 
the  defendant,  whether  he  could  have  de- 
feated the  plaintiffs'  Joint  action.  Section 
28  of  the  Civil  Code  provides  that  "a  per- 
son with  whom  or  in  whose  name  a  con- 
tract is  made  for  the  benefit  of  another 
•  •  •  may  bring  an  action  without  join- 
ing with  him  the  person  for  whose  benefit 
it  is  prosecuted. "    In  this  case  the  c»a- 
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tract  was  made  with  both  the  plaintiffs 
Jointly.  It  was  made  in  tbclrnameB  Joint- 
ly, and  upon  its  face  it  was  for  their  benefit 
Jointly.  But  suppose  that  It  was  really 
for  their  benefit  severally,  then  may  they 
not,  as  the  contract  was  made  with  them 
Jointly  and  in  their  Joint  names,  bring  the 
action  in  their  Joint  names  fur  the  benefit 
of  themselves  severally?  See  what  is  said 
in  Walburu  v.  Cbenault,  43  Kan.  352,  358, 
'^  Pac.  Kep.  657.  Upon  tbe  facts  of  this 
case,  and  with  our  views  of  thelaw.lt  Is  the 
opinion  of  this  court  that  the  Judgment  of 
the  court  below  should  be  affirmed,  and 
that  the  motion  for  the  rehearing  shoold 
be  overruled,  and  it  is  so  ordered.  All 
the  justices  concurring. 


(47  Kan.  3U)  

Atchison,  T.  &  S.  F.  R.  Co.  v.  Scbrordeb. 

(Supreme  Court  of  Kansas.    Nov.  7, 1891. ) 

Mastbr  and  Servant— Danoekous  Appuanoes — 
AssCMPTiOK  OF  Risk. 

1.  While  it  is  the  duty  of  an  employer,  whether 
a  railroad  company  or  other  corporation  or  per- 
son, to  make  the  work  of  his  or  1^  employes  as 
safe  as  is  reasonably  practicable,  vet  when  the 
employe,  with  full  knowledge  of  all  the  dangers 
incident  to  or  connected  with  the  employment  as 
it  is  conducted,  accepts  the  employment,  or,  hav- 
iug  accepted  the  same,  continues  in  it  with  sach 
full  knowledge,  and  without  any  promise  on  the 
part  of  the  employer,  or  any  reason  to  expect  on 
tbe  part  of  the  employe,  tibat  the  employment 
will  be  made  less  dangerous,  the  employe  as- 
sumes all  the  rislcs  and  hazards  of  the  employ- 
ment. 

2.  Other  matters  referred  to  in  ttie  opinion. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Butler  coun- 
ty: T.  O.  Shinn,  Judge. 

Action  by  Jacob  Schroeder  against  the 
Atchison,  Topeka  &  Santa  Fe  Railroad 
Company  forpersnnal  injuries.  Judgment 
forplalntiff.  Defendant  brings  error.  Re- 
versed . 

Statement  by  the  Court.  This  was 
an  action  brought  in  the  district  court  of 
Butler  county  on  February  24,  1887,  by  Ja- 
cob Schroeder  against  the  Atchison,  Tope- 
ka &  Santa  Fe  Railroad  Company  to  re- 
cover damages  to  the  amount  of  95,000, 
for  alleged  personal  Injuries.  On  March  7, 
1888,  the  plaintiff  ame)id»d  his  petition, 
setting  forth  his  cause  or  causes  of  action 
in  two  counts,  the  first  of  which  reads  as 
follows:  "The  plaintiff,  for  his  cause  of 
action  against  the  defendant, says  that  he 
bns  been  in  the  employ  of  various  rail- 
road companies  for  sixteen  years  last 
past,  and  that  for  the  last  ten  years  he 
lias  been  in  the  employ  of  the  defendant, 
the  Atchison,  Topeka  &  Santa  Fe  Railroad 
Company,  in  the  capacity  of  section  fore- 
man, and  that  he  haw  during  all  that  time 
honestly  and  faithfully  performed  every 
duty  required  of  him  as  such  foreman. 
That  he  has  given  to  said  defendant  his 
entire  time,  attention,  and  services,  and 
has  at  all  times  obeyed  and  complied  with 
all  the  requests  and  orders  emanating  from 
those  In  authority  over  him ;  and  says 
that  In  the  regular  dlsclinrge  of  his  duty  as 
such  foreman  In  charge  of  geetion  number 
4CX,  on  the  Florence,  tl  norado  &  Wal- 
nut Valley  Railroad,  own^j  „f,d  operated 
by  the  defendant.  That  tk  "  j^fendant  fur- 
nished the  plaintiff  with  (jj^.  ^n«»  "an  "» 


assist  him  in  keeping  said  section  number 
4CX  in  order  and  in  good  repair,  and 
that  he,  so  employed  as  such  foreman,  and 
with  said  help,  was  ordered  by  the  agents 
and  employes  of  the  defendant  railroad 
company,  in  authority  over  him,  to  re- 
place certain  rails  on  said  track  of  said 
company's  railroad,  and  which  said  rails 
it  was  necessary  to  replace  for  the  safety 
of  the  passengers  on  the  said  line  of  road, 
and  fur  the  cars  running  thereon ;  and 
that  said  rails  were  of  the  weight  of  560 
pounds  each,  which  rails  the  defendant  re- 
quired this  plaintiff,  as  such  foreman, 
with  the  aid  of  only  one  man,  to  load  on 
hand-cars,  take  to  the  place  where  want- 
ed, and  place  npon  the  ties  of  said  line  of 
railroad.  And  the  plaintiff  alleges  and 
avers  the  fact  to  be  that  the  labor  re- 
quired of  him  by  the  defendant  was  nn- 
usual  and  extrahazardous,  and  exposed 
the  plaintiff  to  unusual  and  extrahazard- 
ous risks  to  life  and  limb  and  of  Injury  to 
his  health  and  strength ;  and  that  the  de- 
fendant knew  that  said  labor  was  unusual 
nnd  extrahazardous,  and  demanded  the 
plaintiff  to  perform  such  labor  and  to 
handle  such  rails,  knowing  said  labor  was 
unusual  and  extrahazardous,  and  then 
and  there  Informed  the  plaintiff  that  nn- 
less  he  handled  such  rails  and  performed 
such  services  he  would  be  discharged 
from  the  services  of  the  company  and 
from  the  position  of  foreman,  and  a  man 
put  in  his  place  who  would  handle  such 
rails  of  the  weight  of  560  pounds  with  the 
help  as  above  stated.  Theplaintlff  alleges 
that  he  objected  to  performing  the  work 
so  required,  and  notified  the  defendant  of 
his  objections,  and  that  the  defendant 
stated  to  the  plaintiff  that  be  could  take 
his  choice  to  perform  the  labor  or  throw 
up  his  job  as  foreman  on  said  section ;  and 
that  the  plaintiff,  after  two  or  three  times 
notifying  the  railroad  company  of  the 
great  risk  there  was  In  attempting  to 
handle  such  rails,  at  the  special  instance 
and  request  of  the  defendant  undertook 
Raid  work  and  labor  cautiously  and  pru- 
dently, guarding  against  accident  and  un- 
necessary exposure.  Notwithstanding, 
however,  after  the  plaintiff  had  used  all 
the  caution  that  it  was  possible  for  him  to 
use  in  handling  said  rails,  and  placing 
them  upon  the  ties  ns  required  by  the  de- 
fendant in  the  regular  discharge  of  his  du- 
t.v  as  such  foreman,  without  any  fault  or 
negligence  on  bis  part  whatever,  the  plain- 
tiff received  a  severe  injury,  which  injury 
will  incapacitate  him  from  the  kind  of 
work  which  he  has  heretofore  been  able 
to  perform,  or  any  other  manual  labor  re- 
quiring great  strength  and  endurance, 
which  he  bad  before  that  time  possessed  ; 
which  injury  consisted  of  a  rupture  In  the 
right  elde,  which  was  caused  by  the  hand- 
ling of  said  rails  fur  the  defend  ant  asabova 
stated,  and  which  injury  gr«»atly  pros- 
trated the  plaintiff,  and  rendered  him  In- 
capable of  performing  any  manual  labor 
whatever  for  some  time  thereafter;  and 
that  ever  since  said  Injury  he  has  been 
compelled  to  wear  a  truss,  and  that  he 
cannot  and  dare  not  exercise  himself  vio- 
lently or  to  his  full  capnclty  or  strength ; 
and  that  by  reason  of  said  injnry  he  has 
been  made  a  cripple,  and  is  physically  in- 
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]ured  for  lite,  to  his  great  damage  in  the 
sum  ot  five  thousand  ($5,000.00)  dollars. 
The  plaintiff  furthernllpges  that  Immedi- 
ately after  being  injured  he  reported  the 
fact  to  the  defendant,  and  that  said  de- 
fendajit  has  fulled  and  refused  to  com- 
pensate him  for  said  damage.  The  plain- 
tiff further  alleges  that,  having  been  in- 
jured in  the  manner  and  form  above 
specified,  and  incapacitated  from  hard 
work,  he  applied  to  A.  A.  Robinson,  the 
agent  and  emplo.ve  of  the  defendant,  high 
In  authority,  tor  a  position  in  the  em- 
ploy of  the  defendant  with  less  exposure. 
lessrJHk,  and  not  requiring  so  much  physi- 
cal ability,  tendering  and  offering  to  the 
defendant  his  time  and  services  to  the  full 
extent  of  his  strength  remalningsince  said 
Injury ;  but  that  the  defendant  has  failed, 
neglected,  and  refused  to  furnish  the  plain- 
tiff with  any  other  or  lighter  employ- 
nsent,  but,  on  the  contrary,  has  lately  no- 
tified the  plaintiff  that  it  no  longer  de- 
sired his  services,  and  has  dismissed  and 
discharged  the  plaintiff  against  his  wish 
and  desire. "  The  defendant  demurred  to 
this  petition,  upon  the  ground  that  it  did 
not  state  facts  sufilcient  to  constitute  a 
cause  of  action,  which  demurrer  was  over- 
ruled; and  the  defendant  then  answered, 
setting  forth:  First,  a  general  denial; 
second,  that  the  injuries  complained  of 
were  caused  by  the  plaintiff's  own  negli- 
gence; third,  the  two-yearsBtatute  of  limit- 
ations. A  trial  was  had  before  the  court 
and  a  jury,  and  at  the  beginning  of  the 
trial  the  defendant  objected  to  the  Intro- 
duction of  any  evidence  upon  the  ground 
that  the  petition  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  This 
objection  was  overruled  as  to  the  first 
count  and  sustained  as  to  the  second 
count,  and  the  trial  then  proceeded  upon 
the  first  count  only.  After  the  evidence 
was  all  introduced  the  court  gave  to  the 
Jury  the  following,  among  otlier,  instruc- 
tions, to-wit:  "You  are  instructed  that 
a  railroad  company  is  bound  to  nse  rea- 
sonable precautions  for  the  safety  of  its 
employes,  and  this  extends  to  the  furnisli- 
ing  sufficient  force  for  the  performance  of 
any  duty  only  ordinarily  hazardous  when 
performed  by  a  sufficient  force,  but  which 
would  be  extraordinarily  hazardous  when 
undertaken  by  an  Insufflcleut  force;  but  In 
snch  case,  if  the  employe  undertook  such 
dut.v  witliout  objection,  knowing  it  to  be 
extrahazardous,  he  would  not  be  entitled 
to  recover  for  any  injury  received  In  the 
performance  of  such  duty;  but,  on  the 
other  hand,  if  he  made  his  objections  to  his 
performance  of  such  duty  known,  but 
was,  notwithstanding,  directed  or  or- 
dered to  undertake  the  same,  and  received 
an  injur.v  therefrom,  he  would  be  entitled 
to  recover."  The  court  al8<»  refused  to 
give  to  the  jury  various  instructions  asked 
for  by  the  defendant.  At  the  close  of  tlie 
trial  the  Jury  found  a  general  verdict  in  fa- 
vor of  the  plaintiff  and  against  the  defend- 
ant, and  attsessed  the  plaintiff's  damages 
at  $3,000,  and  the  jury  also  made  a  num- 
ber of  special  findings.  The  defendant 
then  moved  to  set  aside  the  general  ver- 
dict, and  for  judgment  in  its  favor,  which 
motion  was  overruled,  and  then  the  de- 
fendant filed  and  presented  a  motion  Tor  a 


new  trial  upon  various  grounds,  which 
motion  was  also  overruled,  and  the  court 
then  li-endered  judgment  In  favor  of  the 
plaintiff  and  against  the  defendant  for  the 
amount  of  damages  found  by  the  jury  and 
for  costs,  and  the  defendant,  as  plaintiff 
in  error,  brings  the  case  to  this  court  for 
review. 

Geo.  R.  Peck,  A.  A.  Hard,  and  Robert 
Dunltip,  for  plaintiff  in  error.  E.  A".  Smith, 
AHimun  &  Droolcs,  and  ./.  B.  Larimer,  for 
defendant  in  error. 

VAr.EXTiNE,  J.  This  present  action  was 
commenced  by  Jacob  Schroeder  against 
the  Atchison,  Topeka  &  Santa  Fe  Rail- 
road Company  for  f  5,000  as  damages  for 
personal  injuries.  It  was  tried  in  the 
court  below  upon  the  first  count  of  the 
plaintiff's  amended  petition  and  the  defend- 
ant's answer,  and  Judgment  was  rendered 
In  favor  of  the  plaintiff  und  against  the 
defendant  for  $3,000  and  costs;  and  the 
defendant,  as  plaintiff  In  error,  now  com- 
plains. The  evidence  of  the  plaintiff  be- 
low fairly  tended  to  prove  the  allegations 
of  that  part  of  his  amended  petition  upon 
which  his  case  was  tried,  and  we  have 
nothing  to  do  with  the  other  part  of  his 
petition,  to- wit,  the  second  count.  Much 
of  the  plaintiff's  evidence,  however,  was 
contradicted  by  the  evidence  of  the  de- 
fendant. The  plaintiff's  evidence  showed 
that  he  was  the  8e<!tion  foreman  of  sec- 
tion 4CX  of  the  "  Rl  Dorado  Branch  '  of 
the  defendant's  railroad;  that  George  J. 
Lockie  was  the  road-master  under  whom 
he  worked  and  received  his  orders;  that 
John  Faust  was  a  section  hand,  working 
under  the  plaintiff,  and  subject  to  his  or- 
ders. The  Injury  of  which  the  plaintiff 
complains  occurred  on  February  17, 1S86, 
substantially  as  follows:  The  plaintiff 
and  Faust  were  unltmding  five  railroad 
rails  from  what  the  witnesses  call  a 
" push-car, "  nnd  while  unloading  the  last 
rail,  the  plaintiff  holding  one  end  and 
Faust  the  other.  Faust  threw,  or  In  some 
manner  let  fall,  his  end,  while  tiie  plaintiff 
was  holding  his,  and  tlie  plaintiff's  end 
struck  him  in  the  lower  part  of  his  abdo- 
men, and  produced  a  rupture;  and  this  is 
the  injury  of  which  he  complains.  The 
plaintiff  testified  that  thehandlingof  tliese 
rails  was  a  part  of  his  duties  as  section 
foreman;  that  he  was  required  by  the 
road-master,  G«orge  J.  Lockie,  to  perform 
all  his  duties  as  section  foreman  with  only 
one  assistant,  to-wit,  John  Faust:  that 
one  assistant  only  was  not  sufficient; 
and  that  the  handhng  of  these  rails  in  the 
manner  in  which  he  was  required  to  han- 
dle them  was  dangerous  and  hazardous. 
Tlie  road-master,  however, — George  J. 
Lockie, — whoat  the  timeof  the  trial  resided 
in  California,  and  whose  deposition  was 
read  in  evidence  on  the  trial,  testified, 
among  other  things,  as  follows:  "While 
thus  employed  as  such  road-master  I  was 
acquainted  with  the  plaintiff,  .Tacob 
Schroeder.  who  was  a  section  foreman  un- 
der ni.y  orders,  and  in  charge  of  section 
N0.4CX  of  said  road;  that  being  the  first 
section  north  ot  the  city  of  El  Dorado.  I 
never  either  ordered  or  -requested  Mr. 
Schroeder  to  change  rails  or  to  replace 
rails  of  said  road  with  the  help  ot  only 
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one  man,  but,  on  the  contrary,  whenever 
there  was  work  of  that  kind  to  be  done 
by  hira  I  sent  him  whatever  ssslstunce  he 
required.  During  the  years  tlint  I  have 
mentioned — thnt  is,  while  I  wae  In  charge 
olthe  'El  Dorado  Branch 'as  road-rauHter, 
— it  was  ciiHtomary  for  ub  to  reduce  tlie 
section  force  durinj;  the  fall  and  winter 
monthM,  and  at  times  Mr.  Sehroeder  only 
had  one  man  regularly  with  him  on  his 
section;  but,  as  I  have  already  stated, 
wlienever  It  became  necessary  from  any 
cause  to  remove  or  replace  rails,  he  was 
furnished  with  sufficient  help,  either  by 
hiring  an  additional  force  for  the  time  be- 
ine;  or  by  sending  him  men  from  some  of 
The  other  sections  of  the  road  to  aid  him 
in  making  such  chanRea  of  rails  aa  mit;ht 
be  necessary.  In  fact,  Mr.  Sehroeder  and 
all  the  other  section  foremen  of  that 
branch  had  tteneral  standiuK  orders  and 
authority  from  me  to  call  upon  each  other 
tor  assiftance  whenever  such  assistance 
was  in  their  Judgment  necessary,  for  the 
purpose  of  changing  or  replacing  rails,  or 
doing  any  other  work  that  rendered  nec- 
essary or  proper  more  force  than  such 
foreman  might  hare  under  his  immediate 
charge  and  direction  at  the  time." 

For  the  purposes  of  this  ease  wo  shall 
take  the  evidence  of  the  plaintiff  as  true, 
and,  under  such  evidence  and  the  allega- 
tions of  the  plaintiff's  petition,  can  he  re- 
cover In  this  action?  We  would  think 
not.  The  only  allegation  of  negligence 
against  the  railroad  company  was  ttiat 
It  failed  and  refused,  notwithstanding  the 
solicitations  and  protests  of  the  plaintiff, 
to  furnish  him  with  sufficient  help  to  per- 
form his  duties  as  section  foreman.  It  is 
admitted  and  was  shown  that  the  plaln- 
tilT  was  an  experienced  railroad  man,  had 
worked  at  this  same  kind  of  business  for 
many  years,  and  knew  all  the  risks  and 
hazards  of  the  business,  ns  well,  perhaps, 
as  any  man  could  know  the  same.  He 
was  not  employed  for  any  particular 
length  of  time,  and  could  have  quit  the 
defendant's  employment  at  any  time  with- 
out violating  any  contract,  or  without 
leaving  any  contract  of  his  own  unful- 
fllled ;  and,  if  his  own  evidence  is  true,  the 
company  did  not  agree  to  furnish  him 
with  any  additional  help,  but,  on  the  con- 
trary, utterly  refused,  and  he  had  no  rea- 
son to  expect  or  to  hope  for  any  addition- 
al help.  If  the  evidence  of  the  defendant  is 
true,  however,  be  could  have  bad  addi- 
tional help  whenever  it  was  necessory,  by 
simply  asking  for  it.  We  shall  consider 
this  case,  however,  upon  the  theory  of  the 
plaintiff,  and  that  is  that  he  desired  addi- 
tional help;  that  additional  help  wa«  nec- 
essary ;  that  he  asked  for  it;  that  the 
railroad  company,  through  its  road- 
master,  refused  to  give  him  any,  and 
threatened  to  discuarge  him  if  he  could 
not  perform  his  duties  without  additional 
help;  and  that  the  injury  occurred  be- 
cause of  a  want  of  sufficient  help.  This  is 
substantially  what  the  plaintiff  alleged  lu 
his  petition,  and  what  his  testimony 
showed  on  the  trial.  His  testimony 
shows  that  the  order  from  the  road- 
master  to  reduce  his  force  to  one  man 
only  besides  himself  was  received  by  him 
on  November  30, 1S85,  and  his  Injury  did 


not  occur  until  February  17,  ^S86.  It  was 
therefore  not  an  order  to  perform  some 
duty  on  such  short  notice  that  he  did  not 
have  a  sufficient  time  for  reflection  or 
consideration  before  he  encountered  the 
danger.  He  protested  against  the  order 
according  to  his  own  testimony,  but  it 
was  not  revoked  or  modified,  and  he  bad 
no  reason  to  believe  or  to  hope  that  it 
would  be  revoked  or  modified.  We  think 
the  principles  discussed  and  decided  in  the 
case  of  Rush  v.  Railway  Co.,  36  Kan.  129 
et  seq.,  12  Pac.  Rep.  682,  are  controlling  in 
the  present  case.  In  that  case  an  elabo- 
rate iiplnion  was  delivered,  which  see.  In 
the  case  of  I.ieary  v.  Railroad  Co.,  13i) 
Mass.  580,  2  N.  E.  Rep.  115,  the  following 
Is  decided :  "If  a  servant,  of  full  age  and 
ordinary  Intelligence,  upon  being  required 
by  his  master  to  perform  other  duties, 
more  dangerous  and  complicated  than 
those  embraced  In  his  original  hiring,  un- 
dertakes the  same,  knowing  their  danger- 
ous character,  although  unwillingly  and 
from  fear  of  losing  his  employment,  and 
is  Injured  by  reason  of  his  ignorance  and 
inexperience,  be  cannot  maintain  an  ac- 
tion against  the  master  for  such  injury. " 
Syllabus.  In  the  rase  of  Railway  Co.  v. 
Drew,  .59  Tex.  10,  the  following  Is  decided : 
"The  master  is  not  liable  In  damage<i  for 
an  Injury  to  his  employe  which  results 
from  the  use  of  defective  machinery,  if  the 
employe  has  full  notice  of  the  defect  and 
of  danger  which  will  attend  continuing 
the  employment.  The  simple  protest  b.y 
the  employe  against  the  use  of  the  ma- 
chinery, when  directed  to  use  It,  will  not 
vary  the  rule,  if,  when  having  knowledge 
of  the  risk,  he  obeys  the  order."  Sylla- 
bus. In  the  case  of  Railroad  Co.  v.  Barber, 
5  Ohio  St.  542.  the  following  Is  decided: 
"  It  is  the  duty  of  a  railway  company  to 
furnish  the  necessary  and  proper  number 
of  hands  for  the  safe  management  of  its 
trains;  and  for  a  delinquency  In  this  par- 
ticular the  conductor  of  a  train  has  a 
right  to  decline  his  charge,  or  refuse  to 
run  the  train.  But  where  he  takes  the 
charge,  and  runs  his  train  for  a  length  of 
time  without  a  sufficient  number  of  hands, 
he  voluntarily  assumes  the  risk,  and 
waives  the  obligation  ol  the  company  in 
this  respect  as  to  himself,  and,  if  injured 
by  means  of  sucli  delinquency  on  the  part 
of  the  company,  he  is  without  a  remedy 
against  the  company  for  damages. "  Syl- 
labus. Also  in  the  case  of  Woodley  v. 
Railway  Co..  2  Exch.  DIv.  384,  389,  the  lan- 
guage of  Chief  .Justice  Cockburx  Is  strong 
und  to  the  point.  Among  other  things, 
he  says:  "If  a  man  chooses  to  accept  the 
employment  or  to  continue  in  it  with  a 
knowledge  of  the  danger  he  must  abide 
the  consequences  so  far  as  any  claim  to 
compensation  against  the  employer  is 
concerned."  In  the  case  of  Wormell  v. 
Railroad  ("o.,  79  Me.  397,  405,  10  Atl.  Rep. 
49,  51,  52,  the  following  language  is  used: 
"Every  employer  has  the  right  to  judge 
for  himself  in  what  manner  he  will  carry 
on  his  business  as  between  himself  and 
those  whom  he  employs,  and  the  servant, 
having  knowledge  of  the  ciixsumstances, 
must  Judge  for  himself  whether  he  will 
enter  hie  service,  or,  having  entered, 
wliether    he    will    remain.    •    •    •    But 
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there  ant  correspondioK  duties  on  the  part 
ot  the  servant;  and  it  is  held  that  the 
master  Is  not  llabJe  to  a  seryant  who  is 
capable  of  contracting  (or  himself,  and 
knows  the  danger  attending  the  bnsiness 
in  the  manner  in  which  It  is  coud  acted, 
(or  an  injury  resulting  therefrom."  See, 
also,  the  cases  cited  In  this  last-cited  case, 
and  also  the  following  canes :  Crutch  field 
▼.Railroad  Co.,  78  N.  C.  300;  Stephenson 
▼.  Doncan,  78  Wis.  404,  41  N.  W.  Kep.  337; 
Smith  T.  Railroad  Co.,  42  Minn.  87,  43  N. 
W  Rep.  968;  McGlynn  v.  Brodle,  31  Cal. 
376.  After  a  careful  consideration  of  all 
the  cases,  we  must  say  that  while,  in  our 
opinion,  it  Is  the  duty  of  an  employer, 
whether  a  railroad  company  or  other  cor- 

g oration  or  person,  to  make  the  work  ot 
Is  or  Its  employes  as  safe  as  IsreaHonably 
practicable,  yet  when  the  employe,  with 
full  knowledge  of  all  the  dangers  Incident 
to  or  connected  with  the  employment  as 
It  Is  conducted,  accepts  the  enipluymeut, 
or,  having  accepted  the  same,  continues 
in  it  with  such  full  knowledge,  and  with- 
out any  promise  on  the  part  of  the  em- 
ployer, or  any  reason  to  expect  on  the 
part  of  the  employe,  that  the  employment 
will  be  made  less  dangerous,  the  employe 
assumes  all  the  risks  and  hazards  of  the 
employment.  It  is  also  claimed  by  the 
plaintiff  in  error  that  tne  court  below 
erred  both  in  the  admission  of  evidence 
and  In  the  exclusion  of  evidence ;  but  with 
the  views  which  we  entertain  concerning 
the  matters  already  discussed,  we  think 
It  Is  unnecessary  to  consider  these  other 
alleged  errors.  The  Judgment  of  the  court 
below  will  be  reversed,  and  L-ause  remand- 
ed for  further  proceeding.  All  the  justices 
concurring. 

(47  Kan.  236,  3M)  '^~~^ 

GVY  V.  DoAK  et  al. 
(Supreme  Court  of  Karuias.    June  6, 1891.) 

Becbivers  —  Appoikthixt    befobi    Action 
BuocoHT — Replevin— JcDOMENT. 
i.  A  court  or  a  Jud^e  at  chambers  has  no 
power  or  jui'isdictioo  to  appoint  a  receiver  when 
thero  is  no  action  then  pending. 

2.  Where  a  Judg»  of  the  diBtrict  court,  by  an 
order  made  at  chambers,  attempted  to  appoint  a 
receiver  on  the  19th  day  of  April,  in  an  action 
tbat  was  not  commenced  until  the  14th  day  of 
Hay  ot  the  same  year,  such  appointment  is  ab- 
solutely void. 

(Syllabus  by  Stmpson,  C.) 

ON  BERBABINa. 

1.  Where  a  receiver  is  appointed  before  the 
intended  action  is  commenced,  tho  appoiutment 
is  \roid ;  but  where  the  intended  action  is  after- 
wards commenced,  and  the  defendant  afterwards 
makes  a  voluntary  appearance,  and  presents  a 
motion  to  remove  the  receiver,  and  the  court  or 
judge  overrules  the  motion,  tho  person  originally 
appointed  as  receiver  will  then  become  such, 
and  be  such  from  that  time  on. 

3.  Where  an  action  of  replevin  is  commenced 
by  a  person  who  was  appointed  receiver,  but 
whose  appolDtmeot  was  void,  and  aftervrards,  as 
Detwoen  the  parties,  he  becomes  such  receiver, 
and  in  thai  manner  obtains  an  interest  in  the 
property  in  controversy,  of  which  property  he 
has  tbe  possession,  while  ho  must  fail  in  the  re- 
plevin action  for  the  reason  that  wben  he  com- 
menced the  same  he  had  no  right  to  do  so,  yet 
the  defendant  cannot  recover  in  the  action  to 
an  extent  great^  than  his  own  special  Interest  in 
the  prr  perty  In  controversy. 

(SiflUdiiM  by  the  Court.) 


Comnilseloners'  decision.  Error  from 
district  court,  Kearney  county;  A.  J.  Ab- 
bott, Judge. 

Action  by  A.  E.  Guy.  as  receiver  o(  J. 
H.  Allen  and  A.  P.  Allen,  against  D.  P. 
Dook  and  A.  T.  Irvtn.  Judgment  (or  de- 
fendants.   Plaintiffbi'ingserror.   Affirmed. 

On  motion  for  a  rehearing.  The  motion 
granted,  and  judgment  reversed. 

Calhoun  A  Gnrwood,  O.  H.  Ettieti,  and 
W  ii.  i/<(7eo,  for  plaintiff  in  error.  Mor- 
gan, Lh  wtetice  <£  Maaon,  lor  defendants 
In  error. 

Simpson,  C.  A.  E.  Guy,  as  receiver  of  J. 
H.  Allen  and  A.  P.  Allen,  filed  bis  petition 
In  the  district  court  of  Kearney  county  on 
the  14th  day  of  May,  1888,  against  D.  P. 
Doak  and  A.  T.  Irvin,  to  recover  the  pos- 
eesRlon  of  37  bead  of  horses,  2  mules,  3 
wagons,  400  tons  of  hay,  and  218  head  ot 
cattle,  alleged  to  be  tbe  property  ot  the 
Aliens.  Guy  claimed  to  have  been  ap- 
pointed receiver  in  the  action  of  Ott  & 
Tewksbury,  the  Hamilton  Land  Compa- 
ny, and  M.  F.  Cooley  v.  D.  P.  Doak,  A.  T. 
Irvln,  the  Kendall  Exchange  Bank,  and 
Thomas  Doak,  then  pending  In  the  district 
court  of  Kearney  county,  in  which  It  was 
sought  to  foreclose  certain  chattel  mort- 
gages given  to  these  parties  by  the  Aliens, 
and  to  determine  the  order  of  priority  ot 
Hens  between  them  and  the  defendants, 
and  for  other  relief.  The  receiver  was  au- 
thorlzed  by  the  court  to  bring  this  action. 
The  pleadings  were  filed,  and  issues  made 
up,  and  the  cause  came  on  for  trial  at  the 
October  ter m ,  1888.  After  the  evidence  had 
been  submitted  In  behalf  of  the  receiver, 
the  defendants  demurred  to  the  evidence, 
for  tbe  reason  that  such  evidence  failed  to 
show  facts  sufficient  to  constitute  a  cause 
of  action  against  said  defendants.  The 
court  sustained  tbe  demurrer,  and,  after 
hearing  the  evidence  on  behalf  of  the  de- 
fendants, found  that  the  defendant  D.  P. 
Doak  Is,  and  at  the  time  of  the  commence- 
ment of  this  action  was,  the  owner  and 
entitled  to  the  immediate  possession  ot 
the  property  described  In  the  affidavit  for 
replevin  lu  this  action,  and  ot  the  property 
obtained  by  the  plaintiff  under  the  order 
of  delivery  issued  in  said  action.  The 
court  fonnd  the  value  of  the  property  at 
!(4,977,  and  that  Doak  had  been  damaged 
by  Its  detention  in  the  sum  of  f737.33; 
that  Doak  was  entitled  to  a  return  ot  the 
property,  and.  In  case  it  could  not  be  re- 
turned to  him,  rendered  judgment  for 
above  amounts,  with  Interest.  Amotion 
for  a  new  trial  was  overruled,  all  proper 
exceptions  saved,  and  tbe  cause  brought 
here  for  review. 

1.  A  preliminary  question  is  raised  upon 
tbe  condition  of  the  record.  It  is  said 
that,  because  there  are  two  distinct  cases 
made,  we  cannot  consider  the  errors  as- 
signed. The  case  ot  Ott  v.  Doak,  26  Pac. 
Rep.  1040,  and  this  case  were  tried  togeth- 
er, and  both  determined  on  the  facta  ap- 
plicable to  each  case.  A  petition  in  error 
is  filed  In  each  case,  the  record  being  at- 
tached to  one,  and  referred  to  In  the  oth- 
er. While  the  better  practice  would  be  to 
file  the  transcript  with  each  petition  In  er- 
ror, in  this  particular  case  we  think  jus* 
tice  can  be  best  subserved  by  disposing  ol 
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both  cases  without  reference  to  the  tech- 
nical defect  In  theTecord.  It  eceme  tbat 
the  rnliDK  of  the  trial  coort  was  produced 
by  the  fact  that  the  receiver  wa«  attempt- 
ed to  be  appointed  in  the  caHe  of  Ott  t. 

Uoak.   on   the day   of  April,  1888, 

when  the  action  was  not  commenced,  or 
the  papera  flled,  until  the  14th  day  of  iMay, 
1888.  Many  days  before  the  commence- 
ment of  an  action,  H  receiver  was  appoint- 
ed, or  attempted  to  be  appointed,  in  that 
action.  As  a  receiver  is  aaclllary  to  the 
action,  like  an  order  of  attachment,  or  an 
Injunction,  we  know  of  no  theory  by 
which  such  an  appointment  can  be  sus- 
tained. No  action  was  pending.  No 
Mtate  of  facts  that  could  give  the  court 
power  to  make  such  an  order  had  been 
presented.  We  regard  the  order  appoint- 
ing a  receiver  under  euch  circumstances  as 
an  absolute  nullity.  It  is  a  self-evident 
proposition  that  the  court  or  the  Judge  at 
chambers  cannot  make  an  order  In  an  ac- 
tion until  one  Is  peudinK  In  bis  court.  At- 
tention iB  called  to  the  fact  that  on  the 
30th  day  of  July,  l^SS,  the  defendants  In 
error  appeared  before  the  ]ud{;e  at  cham- 
bers, at  Garden  City,  In  Flnu^y  county, 
and  moved  the  court  to  remove  the  receiv- 
er for  causes  recited  In  the  motion,  and 
that  this  motion  was  overruled,  and  coun- 
sel assert  that  thlH ratifies  the  original  ap- 
I)olnTraent.  It  is  a  proposition  too  plain 
for  arKunient  that  at  the  time  the  receiver 
commenced  this  action  he  must  have  been 
leKrtlly  appointed  In  order  to  maintain  it. 
This  record  shows  that  an  order  appolnt- 
Injf  a  receiver  was  made  by  the  district 
Judgre  of  the  twenty-seventh  judicial  dis- 
trict, at  chambers,  iu  Garden  City,  Finney 

county,  on  the day  of  April,  18S8,  in 

the  rase  of  Ott  v.  Doak,  and  that  this  or- 
der was  tiled  In  the  district  court  of  Kear- 
ney county  on  the  14th  day  of  May,  1888. 
The  bond  of  the  receiver  so  appointed  was 
flled  and  approved  by  the  clerk  of  the 
Kearney  connty  district  court  on  the  14th 
day  of  May,  1S88.  It  further  shows  that 
an  order  was  made  by  the  judge  of  the 
twenty-seventh  judicial  district,  at  cham- 
bers, in  Scott  City,  Scott  county,  on  the 
9th  day  of  May,  1888,  authorizing  the  re- 
ceiver to  bring  this  action;  this  order  be- 
ing filed  with  the  clerk  of  the  district 
court  of  Kearney  county  on  the  14th  day 
of  May,  18SS,  by  instructions  of  the  judge 
made  at  chambers  in  Kearney  county  on 
the  9th  day  of  May,  1888.  The  question 
presented  seems  at  first  glance  to  be  diffi- 
cult of  solution,  because  It  Is  very  near  the  I 
dividing  line  of  two  well-recognized  prin- 
ciples. If  it  had  not  been  for  this  motion, 
there  is  no  doubt,  in  the  mind  of  the  writ- 
er of  this  opinion,  but  that  these  defend- 
ants In  error  could  take  advantage  of  the 
fact  that  no  action  was  pending  at  the 
time  of  this  appointment,  and  hence  there 
was  a  total  want  of  power  or  jurisdic- 
tion to  make  such  appointment.  But  the 
defendants  in  error  having  made  a  motion 
to  discharge  the  receiver  for  various  rea- 
sons, (not  Including  the  noD-pendency  of 
the  action,)  and  that  motion  having  hMitk 


determined  against  them  can  they  „„«v 
be  heard  on  the  question  ot  the  vvaJvJwr 
power?  At  the  time  of '°L  r"""*?  n ."^fy; 
motion  to  discharge  ^h^  ffer,  tffe  J'  ^^$ 


had  undoubted  power  to  appoint  one. 
We  find  no  case  directly  in  point.  Baker 
V.  Backus.  32  111.  79,  is  one  in  which  a  re- 
ceiver was  appointed  on  an  ex  parte  ap- 
phcatlon  at  the  tiling  of  the  bill  to  take 
possession  of  the  property  of  a  corpora- 
tion which  was  not  made  a  party  to  the 
action.  Other  creditors  of  the  corpora- 
tion who  were  made  parties  to  the  origi- 
nal bill,  and  who,  by  various  acts  pending 
the  litigation,  had  recognised  and  dealt 
with  the  receiver  both  in  and  out  of  court, 
challenged  the  power  of  the  court  to  ap- 
point a  receiver  In  the  action  ol  the 
ground  that  there  was  no  suit  pending 
against  the  corporation.  The  supreme 
court  ot  lIllnolB  decided  that  the  circuit 
court  had  oo  such  power,  and  that  the 
other  creditors  had  such  an  interest  in  the 
franchise  that  they  could  assign  this  as 
error.  In  the  case  of  Hardy  v.  McClellan, 
53  Miss.  507,  the  case  came  into  the  su- 
preme court  from  a  decree  sustaining  a 
demurrer  to  a  petition  by  Josephine  Har- 
dy, the  widow  of  Moses  Hardy,  to  vacate 
an  order  made  in  the  case  oi  McClellan  v. 
Hardy's  Heirs,  directing  Bryan,  as  receiv- 
er, to  pay  over  the  money  In  his  hands  to 
McClellan.  The  widow  contested  the  or- 
der, and  in  the  course  of  the  contest  she 
petitioned  the  court  to  allow  her  to  con- 
test the  legality  of  the  appointment  of  the 
receiver.  This  the  lower  court  would  not 
do,  and  she  appealed,  and  the  supreme 
court  say  that  the  appointment  was  void, 
because  no  cause  was  pending  at  the  time 
the  receiver  was  appointed.  In  the  case 
of  J  ones  V.  Schall,  45  Mich.  879,  8  N.  W. 
Rep.  68,  a  receiver  was  appointed  on  the 
13th  day  of  November.  The  bill  to  set 
aside  certain  nllpged  fraudulent  chattel 
mortgages  was  filed  upon  the  15th  day  of 
November  of  the  same  year.  Possession 
was  taken  by  the  receiver,  a  sale  made, 
and  part  of  the  money  arising  therefrom 
distributed  by  the  final  decree.  The  court 
say:  "This  appointment  of  a  receiver, 
even  If  one  could  have  been  appointed  at 
any  stage  of  this  case,  was  absolutely 
void,  as  the  bill  had  not  been  flled  and  no 
suit  commenced  at  the  time. "  It  seems 
In  that  case  that  some  movement  was 
made  Iu  the  court  below  against  the  re- 
ceiver, and  the  complaining  parties  ap- 
pealed, and  here  they  did  not.  8o  it  seems, 
from  a  general  consideration  of  these 
cases,  that  however  much  parties  to  tiie 
actlcmmay  participate  in  the  proceedings, 
and  recognise  for  the  time  being  an  acting 
receiver,  they  still,  at  any  stage  of  the  ac- 
tion, may  take  advantage  of  the  fact  that 
the  court  had  no  power  or  jurisdiction  to 
appoint  a  receiver  at  any  time  before  the 
action  was  actually  pending.  Then  again, 
the  adjudication  on  the  motion  to  dis- 
charge the  receiver  would  go  no  further 
than  the  allegations  in  the  motion,  and 
hence  they  were  bound  only  to  the  extent 
that  the  receiver  was  an  impartial  per- 
son. It  may  be  that,  as  the  court  at  the 
time  he  heard  the  motion  had  theundoubt- 
ed  right  and  power  to  have  then  appoint- 
ed a  receiver,  the  acts  of  the  receiver,  after 
the  adjudication  on  the  motion,  are  valid 
and  binding  on  all  parties  to  the  action, 
and  especially  as  to  thesK  defendants  In  er- 
ror; and  this  is  probably  the  most  favor- 
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able  view  that  can  be  taken  for  the 
plaintiff  in  error,  because  it  is  clear  that 
the  action  of  tiie  court  on  the  motion 
could  not  reach  back  and  validate  an  ap- 
pointment that  at  the  time  It  was  made 
had  no  element  of  judicial  power,  or  no 
iurisdictional  ground  to  auHtain  it.  We 
have  been  unable  to  find  a  single  report- 
ed case  anywhere  tbat  sustains  a  court  in 
the  appointment  of  a  receiver  before  an 
action  is  pending,  but,  on  the  contrary, 
the  text-boolis  and  reports  are  all  against 
the  existence  of  such  a  power.  This  seems 
to  ha  ve  been  the  controlling  question  on 
the  demurrer  to  the  eridence.  The  lair 
implication  from  the  record,  the  proceed- 
intru  subHcquent  to  the  demurrer,  and  the 
assertions,  and  the  assertions  and  argu- 
ments of  counsel  on  both  sides,  concur 
that  the  deniurn-r  was  sustained  because 
it  was  necessary  tliat  Guy,  having  sued 
as  receiver,  must  establish  bis  authority, 
and  prove  a  legal  appointment,  and,  hav- 
ing failed  to  do  this,  the  ruling  was 
aurainst  him  for  tbat  reason.  If  this  was 
the  controlling  question,  the  ruling  of  the 
trial  court  was  right.  We  have  to  say,  in 
i%ply  to  a  suggestion  of  counsel  for  plain- 
tiff in  error,  that  we  think  that  the  de- 
murrer reached  the  question  of  the  illegal 
appointment.  While  we  feel  much  reluct- 
ance, based  on  a  general  and  equitable 
view  of  this  case,  in  so  doing,  we  are  com- 
pelled by  the  mode  of  trial,  the  condition 
of  the  record,  and  the  legal  principleH  made 
applicaideto  the  facts  as  presented  by  tliia 
record,  to  recommpiid  an  affirmance  of  the 
Judgment  of  the  district  court  of  Kearney 
county. 

Per  CriiiAM.  It  is  so  ordered;  all  the 
justices  concurring. 

ON   KEH BARING. 

(Nov.  7,  1891.) 

Vat-kntlve,  J.  This  case  was  decided 
by  this  court  on  June  6, 1891.  A  motion 
ior  a  reliearing  was  in  due  time  filed,  and 
afterwards  presented  to  the  court,  and  we 
rthall  now  proceed  to  dispose  of  the  same. 
Itappoars  thatsonie  time  in  April, — about 
the  lOth,— ISSS,  A.  E.  Guy  was  appoint- 
ed by  the  judge  of  the  district  court  in  the 
HuppoHed  or  intended  case  of  Ott&Tewks- 
bury  et  al.  v.  D.  P.  Doak,  J.  K.  Allen,  and 
A.  P.  Allen  et  al.,a  receiver  to  take  charge 
of  the  estate  and  property  of  said  Allen  & 
Allen.  At  that  time,  however,  no  ru<*Ii 
cose  had  any  existence.  On  .May  9,  ISSS, 
tlie  supposed  receiver  obtained  leave  of  tite 
judge  ot  the  district  court  to  commence 
this  present  action  of  replevin  against 
Doak  and  A.  T.  Irvin.  On  May  14,  18S8, 
the  Intended  action  of  Ott  &  Tewksbury 
agninHt  Doak,  Allen  &  Allen,  and  others, 
and  the  prcHcnt  action  of  Guy,  receiver, 
aguiust  Dunk  and  Irvin,  were  commenced. 
On  July  :!0,  1S88,  Doak  and  Irvin  and 
others  presented  a  motion  to  the  judge  of 
the  district  court  to  remove  the  receiver, 
Guy,  in  the  aforesaid  rase  of  Ott  &  Tewks- 
bury against  Doak,  Allen  &  Allen,  and  oth- 
er.H,  and  this  motion  was  duly  heard  and 
considered,  and  was  overruled.  On  Octo- 
ber 18.  ISSS.  a  trial  was  had  in  this  replev- 
in case  before  the  court  without  a  jury, 
and  at  the  close  ot  the  plaintiff's  (Guy's) 


evidence  a  demurrer  thereto  was  Inter- 
posed by  the  defendants  Doak  and  Irvin, 
and  on  October  20,  1888,  the  demurrer  was 
sustained.  Afterwards  evidence  was  in- 
troduced, and  judgment  was  rendered  in 
favor  of  the  defendant  Doak,  and  against 
the  receiver,  Guy,  for  a  return  of  tlie  prop- 
erty, or,  in  case  a  return  could  not  be  bad, 
then  for  the  value  thereof,  found  to  be  $4,- 
977,  and  interest,  $145.15,  and  damages, 
9737..<)3;  total,  $5,859  48;  and  judgment 
was  also  rendered  in  favor  of  both  the  de- 
fendants Doak  and  Irvin  against  the 
plaintiff,  Guy,  for  costs  of  suit.  The  jour- 
nal entry  of  the  district  court,  showing 
these  last-mentioned  proceedings,  reads, 
so  far  as  it  is  necessary  to  quote  the  same, 
as  follows:  "And  triereafter,  on  the  20tU 
day  of  October,  1888,  it  being  also  one  of 
the  judicial  days  of  said  terra  of  court,  the 
court,  after  listening  to  the  argument  of 
counsel,  and  being  fully  advised  in  the 
premises,  couslders,  orders,  and  adjudges 
that  said  demurrer  be  sustained  ;  to  wliicli 
ruling  plaintiff  excepted  at  the  time,  and 
the  exception  was  allowed  by  the  court. 
And  thereupon,  and  upon  said  30th  day  of 
October,  1888,  the  defendant  D.  P.  Doak 
introduces  testimony  as  to  the  value  of 
the  property  taken,  and  as  to  damages  to 
said  defendant,  resulting  from  the  taking 
and  detention  thereof  by  theplaintitf ;  and 
the  plaintiff  introduces  testimony  on  the 
same  matters.  And  after  listening  to  the 
argument  of  the  counsel,  and  being  fully 
advised  in  the  premises,  the  court  finds  for 
the  defendants  D.  P.  Doak  and  A.  T.  Irvin, 
and  against  theplaintitf;  and  that  defend- 
ant D.  P.  Doak  is,  and  at  the  time  ot  the 
commencement  of  this  action  was,  the 
owner  and  entitled  to  the  Immediate  pos- 
session of  the  property  descriljcd  iu  the 
attidavit  for  replevin  for  plaintiff,  and  for 
the  property  obtained  by  plaintiff  under 
tlie  order  of  delivery  issued  in  said  action; 
that  plaintiff,  uudpr  said  order  of  delivery, 
<m  the  16th  day  of  May,  1KS8,  obtained  pos- 
session of  the  property  enumerated  in  the 
following  schedule:  and  that  the  value  of 
said  property  at  the  time  of  its  passing 
into  the  possession  of  plaintiff  was  as 
shown  in  said  schedule,  by  the  figures 
placed  opposite  each  item  of  property. 
[Herefoll«)W8  schedule.]"  The  certificate 
ot  the  judge  of  the  district  court  appended 
to  the  case  made,  and  brought  to  this 
court,  also  states  that  the  case  contains 
all  the  evidence,  "except  evidence  as  to 
valiie  of  property  given  after  the  demur- 
rer was  sustained."  It  also  appears  that 
this  case  was  decided  in  the  court  below 
upon  the  theory  that  Guy  had  no  posaible 
Interest  in  the  property  in  controversy, 
and  therefore  that  the  defendants  did  not 
need  to  prove  any  interest  In  themselves, 
but  only  to  prove  the  value  of  the  proper- 
ty and  damages,  and  this  is  prot)ably  all 
that  they  did  prove.  This  we  Infer  from 
the  fact  that  no  evidence  is  found  in  the 
record  showing  what  their  Interest  in  the 
property  was.  except,  possil)ly,  that  they 
were  mortgagees  thereof,  with  a  ponsible 
mortgage  claim  against  the  property  ot 
about  $1,S0S,  and  no  evidence  is  found  in 
the  record  introduced  by  themselves  show- 
ing that  they  had  any  right  to  the  proper- 
ty or  any  right  to  the  poHsesslon  thereof. 
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We  Infer  from  the  foregoing  that  no  evi- 
dence was  Introduced  bytbedelendants  at 
all,  nor  by  either  party  after  the  deinuiTer 
to  the  cTldence  was  sustained,  except  evi- 
dence "  as  to  the  value  of  the  property 
taken  and  as  to  damages. '  It  is  claimed 
by  the  defendants  that  Guy  had  no  intor- 
CHtiu  the  property  whenhecommeoced  this 
action  of  replevin  as  receiver,  for  the  rea- 
son that  Avhen  he  commenced  the  action 
he  was  not  areci'iverat  all;  and  this  for 
the  reason  that  when  he  was  appointed 
receiver  the  judge  of  the  district  court 
appointing  him  had  no  power  or  jurisdic- 
tion to  make  the  appointment,  and  this 
for  the  reason  that  at  that  time  no  action 
was  pending  in  whicJi  a  receiver  could  be 
appointed.  To  this  extent  we  think  the 
decision  of  the  district  court  extended, 
and  to  this  extent  we  think  its  decision 
was  correct,  and  this  court  so  lield  In  its 
former  decision  in  this  case.  But  there  Is 
still  another  element  involved  in  this  case. 
When  the  defendants  and  others  appeared 
before  the  judge  of  the  district  court  after 
the  receiver  was  appointed,  and  after  this 
action  was  eommenced,  and  before  the 
trial  therein  was  bad,  and  moved  the 
judge  to  remove  the  receiver,  which  mo- 
tion was  overruled,  we  think  such  pro- 
ceeding had  the  effect  to  make  the  receiver 
such  from  that  time  on  as  between  the 
parties.  As  giving  some  support  to  this 
proposition,  we  would  refer  to  the  cases 
relating  t<)  voluntary  appearances.  Cohen 
V.  Trowbridge,  6  Kan.  3N5;  Carver  v. 
Shelly,  17  Kan.  472.  But  the  decision  of 
this  proposition  does  not  depend  upounny 
voluntary  appearance  on  the  part  of  the 
defendants,  or  upon  any  waiver  by  them 
of  previous  Irregularities;  tor  at  the  time 
of  their  appearance,  and  at  the  time  when 
they  made  the  motion  to  remove  the  re- 
ceiver, and  at  tlie  time  when  their  motion 
was  overruled,  the  district  court,  or  the 
judge  thereof,  had  the  unquestioned  rieht 
and  the  power  to  appoint  a  receiver  with- 
out appearance  or  waiver  by  them,  and 
without  notice  to  them.  See  former  opin- 
ion In  this  case.  And,  by  the  order  of  the 
judge  overruling  their  motion  to  remove 
the  receiver,  the  judge  undoubtedly  In- 
tended that  the  receiver  should  from  that 
time  on  act  as  and  be  the  receiver  In  the 
aforesaid  case  of  Ott  &  Tewkshury  et  al. 
V.  Doak,  Allen  &  Allen,  et  al.,  and  be  such 
receiver  for  the  estate  and  property  of  the 
said  Allen  &  Allen,  which  Includes  the 
property  in  controversy ;  and  this  action 
on  the  part  of  the  judge,  with  his  afore- 
said intention,  was  equivalent  to  making 
a  new  appointment  of  Qu.t  as  receiver. 
The  order  overruling  the  motion  to  re- 
move the  receiver  still  stands  unreversed 
and  In  lull  force.  It  the  foregoing  Is  cor- 
rect, then  Guy,  from  that  time  on,  and  at 
the  time  of  the  trial  of  this  case,  was  re- 
ceiver, and  had  some  interest  in  the  prop- 
erty in  controversy.  If,  however,  at  the 
time  of  the  trial,  he  had  had  no  Interest  in 
the  property,  then  the  judgment  of  the  court 
below,  giving  the  property,  or  Its  full  val- 
ue, to  Doak,  would  of  course  have  been 
correct,  and  could  not  be  disturbed.  Hall 
V.  Jenness,  6  Kan.  365,  366.  But  as  it  was 
shown,  as  we  now  think,  that  Guy  was 
receiver,  and  did  have  some  interest  in  the 


property  at  the  time  of  the  trial,  it  then 
devolved  upon  the  defendants  Doak  and 
Irvin  to  show  jnstwhat  Interest  the.rhad; 
for  they  had  no  right  to  recover  from  the 
plaintiff.  Guy,  who  had  the  property  In  his 
possession,  and  some  Interest  therein, 
more  than  their  own  special  interest  in 
the  property.  It  is  a  universal  j/rinciple 
In  replevin  that  where  each  of  the  parties 
has  au  interest  in  the  property,  and  the 
party  not  having  the  possession  thereof 
at  the  time  of  the  trial  recovers  in  the  ac- 
tion, he  should  recover  from  the  other 
party,  as  value,  only  the  value  of  his  own 
special  interest  in  the  property,  and  not 
the  actual  value  thereof.  WolHey  v.  Uis- 
Ing.  12  Kan.  535;  Shahan  v.  Smith,  3S 
Knn.474, 16  Pac.Rep.749;  Friend  v.  Green, 
43  Kan.  167,  23  Pac.  Bcp.  93.  In  the  pres- 
ent case  we  suppose  that  the  defendants 
Doak  and  Irvin  were  mortgagees,  and 
that  the  amount  of  their  claim  against 
the  pro[)erty  was  about  ?1, 808;  while  the 
judgment  which  they  obtained  was  for 
a  return  of  the  property  or  the  value 
thereof.  f4,977.  and  Interest,  f  145.15,  and 
damages,  5737.33;  total,  *5,859.48.  It 
may  be  that  the  defendants'  interest  in 
the  property  is  much  greater  or  much  less 
than  SI.SOS,  but  it  can  hardly  be  said  that 
they  showed  it  to  be  greater.  In  fact,  as 
we  construe  the  record  brought  to  this 
court,  the  defendants  did  not  attempt  to 
show  their  interest  in  the  property,  but 
Bimpl.v  showed,  after  the  demurrer  to  the 
plaintiff's  evidence  was  sustained,  what 
the  value  of  the  property  was  and  what 
the  damages  were.  Although  the  plaintiff 
fulled  to  sliow  that  hehadany  right,  at  the 
time  of  the  comuieucement  of  the  replevin 
action,  to  commence  the  same,  yet  he 
showed  that  by  sultsequent  proceedings 
he  in  fact  obtained  an  interest  in  the  prop- 
erty, it  is  admitted  that  the  property 
belonged  to  Allen  &  Allen;  and  he  showed 
that  by  the  ratification,  on  July  30, 188S, 
of  his  prior  ai>pointmcnt  as  receiver  of  the 
Aliens'  estate  In  the  case  of  Ott  &  Tewks- 
hury et  al.,  against  Doak  and  the  Aliens 
and  others,  he  obtained  an  interest  in  the 
property;  and  therefore,  while  the  defend- 
ants had  the  right  to  defeat  his  action  of 
replevin  because  herommeuced  It  when  he 
had  no  right  to  do  so,  yet  they  had  no 
right  to  a  return  of  the  property,  or  the 
value  thereof,  unless  they  showed  that 
they  had  some  interest  therein;  and  In 
that  event  they  could  obtain  a  Judgment 

as  to  the  value  thereof  only  for  the  actual 
value  of  their  own  special  Interest  tlieri'- 
in.  This,  we  think,  follows  from  sections 
184  and  1S5  of  the  (^ivii  Code.  Under  sec- 
tion 184  of  the  Civil  Code,  they  had  the 
right  to  show  tliat  they  had  a  right  to  the 
property,  and  a  right  to  the  possession 
thereof;  and  under  section  185  they  then 
had  the  right  to  obtain  a  judgment  in  the 
alternative  for  a  return  of  the  property  to 
them,  or  for  the  value  of  their  special  in- 
terest therein  in  case  a  return  of  the  prop- 
erty could  not  he  had,  and  also  damages. 
We  think  that  justice  demands  that  this 
case  sliould  be  returned  to  the  district 
court  for  a  new  trial.  There  is  nothing  in 
the  record  that  shows  that  the  defendant 
Doak  Is  entitled  to  any  such  enormous 
judgment  as  be  obtained  lu  the  replevin 
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action;  and,  as  we  construe  the  record, 
tbere  cuuld  not  have  been  anr  evidence  in- 
troduced in  tbe  case  tbat  would  entitle 
him  to  anysach  enormous  judgment;  and 
in  all  probability  no  such  evidence  was  in- 
troduced, and  be  is  not  entitled  to  any 
such  Jndginent;  but,  il  be  is,  be  can  show 
it  on  a  subnequent  trial.  We  thinic  tbe 
motion  fur  tbe  rehearing  should  be  al- 
lowed, the  Judgment  of  the  court  below 
should  be  reversed,  and  the  cause  remand- 
ed for  further  proceedings,  and  it  is  so 
ordered.    All  the  Justices  concurring. 

(17  Kta.  328)  

Phippb  t.  Phipps  et  al. 
(Supreme  Court  cf  Kansas.    Nov.  7, 1891.) 

TSNANOT  IN  COUMOir  — RiOBTS  INTBB  8s— TAX- 
CKUTiriCATES. 

1.  Where  a  husband  and  wife  have  an  Inter- 
est in  common  with  other  heirs  in  real  estate, 
and  are  In  the  possession  and  enjoyment  of  the 
premises  under  an  agreement  to  pay  the  taxes 
and  "keep  the  place  up, "  and  the  husband  talces 
an  assignment  from  the  county  of  a  tax-certifl- 
cate  of  sale,  this  operates  as  a  payment  of  the 
delinquent  taxes;  and  an  assignee  of  the  tax-sale 
certiticate  from  the  husband  takes  no  greater  or 
higher  rights  than  the  husband  had,  although 
such  assignee  furnished  the  money  to  the  hus- 
band with  which  to  purchase  said  certiflcate; 
and,  in  an  action  for  partition  between  the  heirs, 
where  all  questions  of  title  are  settled  in  favor 
of  the  heirs,  the  assignee  of  the  tax-sale  certifi- 
cate is  not  entitled  to  interest  on  the  amount  paid 
for  a  tax-deed  from  the  date  of  payment  until 
the  day  of  trial,  but  is  only  entitled  to  interest 
at  the  legal  rate  on  the  money  advanced,  subject 
to  a  reduction  for  the  annual  rental  value  of  that 
part  of  the  premises  of  which  the  assignee  was 
In  possession. 

9.  Under  the  peculiar  circumstances  of  this 
case  the  tax-sale  certiflcate  in  the  bands  of  tbe 
original  purchaser,  or  of  his  assignee,  cannot  be 
used  against  tbe  heirs  for  any  other  purpose  than 
as  evidence  of  the  amount  of  delinquent  taxes 
paid  byeither  of  them  on  the  land. 

8.  The  assignee  of  the  tax-sale  eerttflcate  in 
this  case  can  only  recover  for  the  value  of  such 
Improvements  as  permanently  enhanced  the  value 
of  the  land. 
(SylUUms  by  Simpson,  C.) 

Commissioners'  dei-lslon.  Error  from 
district  court.  Bourbon  county;  G.  O. 
FnKxcH,  Judge. 

ijuit  for  parti  tinn  by  Nora  Phtpps  against 
William  Phipps  and  others.  Partition 
was  granted,  but  certain  allowaiiceH  were 
made  to  one  of  the  defendants.  PialntiH 
brings  error.    Reversed. 

J.  D.  McClpverty,  for  plnlntiff  in  error. 
Htitett  &  FJeteber,tor  defendants  in  error. 

SiMPBON,  C.  This  Is  the  second  time 
that  this  plalntitfin  error  has  brought  this 
case  to  this  court  for  review.  For  a  Htate- 
ment  of  most  of  the  material  facts,  see  .89 
Kan.  4!).i.  18  Pac.  l«ep.  707.  The  action  is 
one  for  partition  of  the  east  half  of  section 
No.  :J0,  township  23,  range  23,  in  Bourbon 
county.  This  court  held,  when  the  case 
was  here  bMore.  that  Daniel  Van  Busklrlc 
and  William  H.  Van  Uusltirk  hold  the 
title  to  the  south-east  quarter  In  trust 
only,  so  far  OS  William  and  Nora  Phipps 
are  concerned,  and  this  court  ordered  that 
an  accounting  must  be  had  and  the  prop- 
prty  partitioned  as  the  interests  of  the 
heirs  of  David  M.  Phipps  «hould  appear, 
and  reversed  the  cause,  and  remanded  it 


to  tbe  district  conrt  for  another  trial.  Th« 
second  trial  was  had,  and  the  conrt 
made  these  special  findings: 

"(1)  That  the  said  plaintiff.  Nora 
Phipps,  and  tbe  defendants,  William 
Phipps  and  Lilly  Van  Busklrlc,  as  heirs 
at  law  of  David  M.  Phipps,  and  the  gran- 
tees of  his  widow,  their  mother,  are  the 
owners  in  fee-simple,  subject  to  the  claims 
of  Williara  U.  Van  Buskirk,  as  hereinafter 
mentioned,  of  all  tbat  tract  or  parcel  of 
land  situated  In  Bourbon  county,  state  of 
Kansas,  and  de8<-ribed  as  follows,  to-wlt; 
The  east  halt  (^)  of  section  No.  thirty-elz 
(36,)  In  township  No.  twenty-three  (23) 
south,  of  range  No.  twenty-three  (38.) 
That  each  of  said  parties  owns  an  equal 
unilirided  one-third  share  and  interest  ia 
said  real  estate,  and  they  are  entitled  to 
have  partition  thereof  made. 

"(2)  In  the  fall  of  1877  the  said  Daniel  Van 
Buskirk  married  the  said  Lilly,  one  of 
said  heirs,  and  Immediately  after  his  mar- 
riage tbe  said  Daniel  and  Lilly  Van  Bas- 
kirk  made  an  agreement  with  Margaret 
Zuck,  the  motber  and  natural  guardian  of 
said  heirs,  who,  since  the  death  of  David 
M.  Phipps,  had  married  one  Peter  Zuck, 
by  the  terms  of  which  agreement  said 
Daniel  and  Lilly  Van  Buskirk  were  to  pay 
all  taxes  due  and  to  become  due  upon 
said  land ;  also  to  pay  all  other  claims 
against  said  land.  Including  two  annual 
payments  due  the  state  upon  a  school- 
land  purchase  upon  said  south-east  quar- 
ter section,  with  accruing  Interest:  ttM 
other  heirs,  the  said  Nora  and  William 
Phipps,  then  minors,  to  live  with  tbem  on 
said  land.  Pursuant  thereto,  said  Daniel 
and  Lilly  Van  Buskirk  at  once  went  into 
tbe  use  and  possession  of  said  east  half 
section,  and  the  said  Nora  and  William 
Phipps  lived  with  them  In  the  home  place 
of  the  Phipps  family,  on  tbe  south  half  of 
said  south-east  quarter.  Said  Margaret 
Zuck  also  turned  over  to  Daniel  and  Lilly 
Van  Basklrk  the  crop  raised  upon  said 
land  for  the  year  1877,  and  somelive-s-kock, 
tbe  property  of  Da  vid  M.  Phipps'  estate, 
upon  which  estate  there  bad  been  no  ad- 
ministration, to  aid  In  paying  any  claims 
against  said  land.  At  that  time  the  title 
of  said  south-east  quarter  section  was 
a  school-land  purchase  certificate,  upon 
which  two  payments  were  yet  to  be  made. 

"(3)  In  November,  1878,  the  taxes  were 
delinquent  upon  said  south-east  quarter 
section  for  the  year  1875  and  subsequent 
years,  and  there  wns  also  an  Installment 
of  interest  due  on  tbe  school-land  certifi- 
cate. Daniel  Van  Buskirk,  whose  duty  U 
was  to  pay  these  taxes  and  this  interest, 
was  unable  to  do  so,  and,  in  order  to  save 
a  portion  of  said  land  to  the  heirs  of  David 
M.  Phipps,  procured  W.  H.  Van  Bnskirk 
to  pay  the  same,  with  the  understanding 
and  agreement  tbat  as  soon  as  W.  H.  Van 
Buskirk  obtained  title  from  the  state  be 
would  convey  to  tlie  heirs  of  David  M. 
Phipps  the  north  half  of  said  quarter  sec- 
tion, and  retain  the  south  halt  for  himself. 
At  the  time  of  this  agreement  W.  H.  Van 
Buskirk  was  informed  by  the  county  treas- 
urer, and  was  under  the  impression,  tbat 
the  land  was  forfeited  by  reason  of  the 
failure  to  pay  the  taxes  and  installment 
of  interest.  Tbe  amount  so  paid  by  W.  H, 


Digitized  by 


Ljoogle 


Ean.) 


PHIPPS  e.  PHIPPS. 


VW 


Van  BuBklrk  In  pnrauance  to  nnch  agree- 
ment was  on  November  22, 1S78,  for  taxes, 
fS9. 94;  lor  interest  on  school-land  certifi- 
cate, JIO.OO ;  on  Ortober  10,  1S79,  balance 
due  state,  principal  and  Interest,  on  school- 
laud  certificate,  $114.60;  at  which  time  W. 
H.  Van  Buskirk  obtained  title  to  said 
quarter  section  from  the  state,  and  there- 
upon caused  the  north  hair  of  said  quarter 
tu  be  conveyed  to  Daniel  Van  Buskirk, 
husband  of  Lillj-  Van  Buskirk,  while  Lilly 
Van  Buskirk,  with  Daniel  Van  Buskirk. 
her  husband,  conveyed  to  WlUiani  and 
Nora  Pbipps  all  of  Lilly  Van  Busklrk'a  In- 
terest in  the  north-east quarterof  said  sec- 
tion 36,  as  the  heirs  of  David  M.  Phlpps. 
The  said  Nora  and  William  Fhippsdecllued 
to  accept  the  benefit  of  the  said  convey- 
ance from  Lilly  and  Daniel  Van  Buskirk  lor 
Hald  north-east  quarter  section,  and  on 
trial  consented  that  a  decree  might  go  re- 
vesting such  title  In  said  Lilly  Van  Bus- 
kirk. 

"(4)  On  November  22,  1878,  when  W.  H. 
Van  Buskirk  paid  the  taxes  and  interest 
aforesaid,  he  was  living  in  Missouri,  and 
it  was  mutually  agreed  between  him,  Dan- 
iel Van  Buskirk,  and  the  county  treasurer 
that  for  the  convenience  of  the  parties  the 
tax-certificate  should  be  taken  out  In  the 
name  of  Daniel  Van  Buskirk,  which  was 
accordingly  done,  although  Daniel  Van 
Buskirk  did  not  at  any  time  have  any  in- 
terest in  said  certificate,  except  to  hold 
the  same  for  the  benefit  of  W.  H.  Van  Bus- 
kirk, and  the  assignment  of  said  tax-ver- 
tiflcate  by  Daniel  to  William  H.,  on  Octo- 
ber 16,1879.  was  for  the  purpose  of  putting 
it  in  the  original  and  actual  owner,  so 
that  he  might  '  hereby  complete  the  pay- 
ment of  the  purchase  price,  and  procure  a 
patent  from  the  state. 

"  (4%)  Immediately  upon  getting  the 
patent  for  the  land  and  making  the  con- 
veyances mentioned,  Daniel  Van  Buskirk 
hullt  a  house  and  moved  upon  the  north 
half  of  said  quarterwith  William  and  Nora 
Phlpps.  who  lived  with  him  until  about 
tliree  years  before  bringing  this  suit.  Dan- 
iel Van  Buskirk  lias  hud  exclusive  posses- 
sion of  said  north  half  of  the  quarter  ever 
since  he  moved  upon  it, and  hasmadeiast- 
Ing  and  valuable  improvements  thereon. 
W.  H.  Van  Buskirk  has  had  exclusive  pos- 
session of  the  south  of  said  quarter  fron: 
the  time  he  obtained  the  patent. 

"(5)  The  said  \Vm.  H.  Van  Buskirk  has 
made  lasting  and  valuubic  iniprovpnients 
upon  said  south  half  of  said  south-east 
quarter  sectiou, of  the  value  of  f  l.OiiO.and 
is  entitled  to  the  amount  paid  on  said 
south  half  of  said  quarter  section  on  said 
tax-deed,  and  for  Kubseiiuont  taxes,  with 
twenty  per  cent,  interest  thereon  from 
date  of  payment,  in  amounts  as  follows: 
To  paid  for  tax-deed,  October  16,  1879, 
$94.65;  Interest  tht-re.'/n  to  dale  at  20  per 
cent.,  $16;j.Gi';  tax  paid  Decenii»er  16, 1S79, 
$6.73;  intei'est  thereon  to  date  at  20  per 
cent..  $11.88;  tax  puiil  November  20,  1S.80, 
$3.50;  interest  thereon  at  20  percent,  to 
date.  $o..">6;  tax  paid  June  18,  1881.  $;i..")0; 
Interest  thereon  at  20  per  cent,  to  date, 
$5.13;  tax  paid  December  20,1881,  $4.73; 
Interest  thereon  at  20  per  cent,  to  date, 
$6.39;  taxes  paid  December  12,  ls82,  $i).:j3; 
interest  thereon  at  20  per  cent,  to  date, 


$10.90;  taxes  paid  December  19,1883,  $8.11; 
Interest  thereon  at  20  per  cent,  to  date, 
$7.S3,  taxes  paid  Novembers,  1884,$12.02; 
Intei-est  thereon  at  2'J  per  cent,  to  date, 
$9.40;  taxes  paid  November  16,  1885, 
$8.74;  Interest  thereon  at  20  per  cent,  to 
date,  $5.04;  total  tax  redemption,  $376.83. 
Said  Wm.  H.  Van  Buskirk  paid  October 
16, 1879,  the  balance  due  on  said  school- 
land  purchase. — principal  $104,  and  inter- 
est from  November  22, 1878,  at  10  per  cent. ; 
total,  $114.60.  The  amounts  due  said 
Wm.  H.  Van  Buskirk  are  as  follows,  to- 
wit:  Value  of  Improvements,  as  above, 
$1,050;  tax  redemption,  as  above,  $376.83; 
paid  on  school  certificate  and  interest, 
$114.60;  interest  on  same  at  7  per  cent,  to 
date,  $72.19,— $1,513.62. 

**  (6)  There  is  due  and  chargeable,  as  the 
rents  and  profits  of  said  south  half  of  said 
south-east  quarter  section  from  the  year 
1878  to  date,  in  the  sum  of  $650.62,  to  be 
deducted  from  the  amount  due  said  Wm. 
H.  Van  Buskirk,  being  the  total  deduc- 
tion to  be  made  therefrom,  and  leaving 
a  balance  due  him  of  $963. 

"(7)  Said  Wm.  H.  and  Daniel  Van  Bus- 
kirk hold  In  trust  the  title  to  said  south- 
east quarter  section  for  the  use  and  bene- 
fit of  said  Nora  Phlpps,  Wm,  Phlpps,  and 
Lilly  Van  Buskirk. 

"(8)  Said  tax-deed  is  void,  and  said  heirs 
are  entitled  to  the  possession  of  said  south 
half  of  said  south-east  quarter  section, 
(subject  to  a  lien  in  favor  of  said  Wm.  H. 
Van  Buskirk  for  the  said  sum  of  $963;) 
and  the  said  Nora  and  William  Phlpps  are 
each  entitled  to  be  let  into  the  possession 
of  an  equal  undivided  one-third  interest  in 
and  to  the  north  half  of  said  quarter  sec- 
tion. It  is  therefore  by  the  court  now  here 
considered,  ordered,  and  adjudged  and 
decreed  that  the  said  Nora  Phlpps,  Will- 
iam Phlpps,  and  Lilly  Van  Buskirk  have 
and  recover  of  and  from  the  said  Wm.  H. 
Van  Buskirk  the  possession  of  the  said 
south  half  of  the  south-east  quarter  {}i)  of 
section  No.  thirty-six,  (36,)  in  township 
No.  twenty-three  (23)  south,  of  range  No. 
twenty-three  (23)  east.  That  he,  the  said 
Wm.  M.  Van  Buskirk,  execute  and  deliver 
to  them  a  proper  deed  of  conveyance 
therefor  of  all  of  his  right,  title,  and  inter- 
est therein,  executed  by  himself  and  his 
wife;  and  that,  in  default  thereof,  this 
Judgment  shall  operate  as  such  convey- 
ance, subject,  however,  to  a  specific  lien 
thereon,  which  is  hereby  given  tlie  said 
Wm.  H.  Van  Buskirk  for  the  said  sum  of 
nine  hundred  and  sixty-three  dollars,  and 
process  Is  awarded  to  carry  this  judgment 
and  decree  into  effect.  It  is  further  or- 
dered that  if  said  sum  of  $003  is  not  paid 
on  or  before  Mai-cli  1,1889,  an  order  of  sale 
may  Issue.  It  is  further  considered,  or- 
dered, and  adjudged  and  decreed  that  the 
said  Nora  Phlpps,  William  Phlpps,  and 
Lilly  Van  Buskirk  have  and  recover  as 
against  the  said  Daniel  Van  Buskirk  like 
relief  as  set  forth  in  the  above  and  forego- 
ing judgment  and  decree  against  Wm.  H. 
Van  Buskirk,  as  to  the  north  half  of  said 
south-cast  quarter  section;  and  it  is  or- 
dered that  all  questions  as  to  any  claims 
in  favor  of  said  Daniel  Van  Buskirk  for 
improvements  made  and  taxes  paid  upon 
said  north  half  of  said  quarter  section,  as 
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alBO  all  clalmB  for  rents  thereof  from  No- 
vember, 1877,  to  this  time  In  favor  of  said 
heira,  shall  be  Icit  open  (or  consideration 
upon  the  incoming  of  the  report  of  the 
cummlHMiouers  hereinafter  appointed  to 
matte  partition  of  said  real  estate.  It  is 
further  considered,  ordered,  adjudged,  and 
decreed  that  partition  be  and  Is  hereby 
grunted  of  all  that  tract  or  parcel  of  real 
estate  mentioned  in  plaintiffs  petition, 
Rituatcdin  Bourbon  county,  state  of  Kan- 
sas, and  described  as  follows,  to-wit:  The 
east  halt  {}i)  of  section  tblrty-sis,  ('J6,)  In 
township  So.  twenty-three  (23)  aoutli,  of 
rtiiiKe  No.  twenty-three  (23)  east,  subject 
to  the  lien  and  claim  above  mentlimed,  so 
that  there  shall  be  set  off  in  severalty  an 
t()ual  one-third  in  value  to  each  of  the  said 
Nora  Phipps,  William  Phipps,  and  Lilly 
Van  nu8i<lrk:  and.  In  order  to  make  such 
partition.  (Jeo.  W.  Armstrong,  J.  N.  Post, 
and  Clifford  La tta  are  hereby  appointed 
com inissionei's  fur  that  purpose,  and  if  said 
partition  of  said  half  section  can  be  made 
without  manifest  Injury,  said  commission- 
ers will  lay  off  said  several  interests  by 
meten  and  bounds;  but  If  not,  then  they 
shall  make  a  valuation  and  appraisement 
tliereof,  and  return  their  doings  under  this 
order  to  this  court.  It  is  further  ordered 
and  adjudged  that  said  \Vm.  H.  Van  Bus- 
Kirk  pay  ilie  costs  and  fees  due  his  own 
witnesses  herein,  and  one-half  of  the  court 
costs;  also  that  the  other  parties  hereto 
pay  the  costs  and  fees  due  their  witnesses 
and  one-half  the  court  costs,  to  be  charged 
and  adjusted  upon  the  incoming  of  the 
report  of  said  commissioners." 

From  these  findings  and  the  Judgment 
based  upon  them  there  is  no  longer  any 
question  of  title,  as  full  title  is  now'  vested 
in  all  of  the  Phipps  heirs.  William  and 
Nora  Phipps  having  refused  to  accept  the 
benefit  of  the  deed  for  their  interest  made 
by  Daniel  Van  Buskirk  and  wife  to  them 
for  the  north  quarter  section,  each  of  the 
heirs  of  David  M.  Phipps,  to-wit,  Lilly 
Vnn  Buskirk,  William  Phipps.  and  Nora 
Piiipps,  are  entitled  to  one-third  of  the 
hfilf  section,  subject  to  whatever  rights 
accrued  to  William  Van  Buskirk  by  rea- 
son of  the  facts  hereafter  to  be  recited. 
So  that  the  only  question  here  Is,  what 
are  the  rights  of  William  Van  Buskirk  un- 
der the  second,  third,  fourth,  fifth,  sixth, 
seventh,  and  eightli  findings?  The  fourth 
finding  states  that  the  tax-certificate  was 
taken  out  in  the  name  of  Daniel  Van  Bus- 
kirk, by  agreement,  for  the  convenience  of 
parties,  because  William  Van  Buskirk 
lived  in  Missouri,  but  that  Daniel  did  not 
have  any  Interest  in  the  same,  except  to 
hold  it  for  the  benefit  of  William,  and  that 
the  assignment  of  the  certificate  from 
Daniel  to  William  was  for  the  purpose  of 
putting  it  ill  the  original  and  actual 
owner,  so  that  he  could  complete  the  pay- 
ment of  tlie  purchase  price  and  procure  a 
pat<'nt  from  the  state.  Upon  the  theory 
of  this  finding,  the  court  then  proceeds  in 
the  fifth  finding  to  state  an  account  be- 
tween William  Van  Buskirk  and  the 
Phipps  heirs,  and  In  this  statement  of  ac- 
count committed  several  grave  errors, 
greatly  to  the  prejudice  of  the  heirs.  The 
most  flagrant  of  these  is  that  William 
Van  Buskirk  la  allowed  interest  on  the 


amouQt  paid  for  the  tax-deed  from  ita 
date  until  the  date  of  the  findings  ac  the 
rate  of  20  per  cent,  per  annum.  Waiving 
any  discussion  at  present  as  to  whether 
be  is  entitled  to  any  interest  bat  that  for 
money  advanced,  which  would  bear  but 
the  legal  rate.  It  is  evident  that,  being  in 
possession  of  the  premises,  and  enjoying 
the  rents  and  profits  thereof,  these  most 
he  devoted  as  they  annually  accrue  to  the 
payment  of  the  accruing  taxes,  and,  if 
there  be  a  surplus,  to  the  annual  reduc- 
tion of  the  original  cost  of  the  tax-deed. 
In  other  words,  it  would  be  gross  injus- 
tice to  allow  William  20  per  cent,  on  the 
cost  of  the  tax-deed  from  Its  date  and  20 
per  cent,  on  the  annual  payment  of  taxes 
from  the  date  of  their  payment  np  to 
the  time  of  trial,  when  be  was  annually 
receiving  from  the  proceeds  of  the  farm 
sums  tliat  at  the  time  of  the  trial  aggre- 
gated $1)5(1.62,  and  when  no  interest  is  al- 
lowed on  these  rents  and  profits  so  an- 
nually received.  The  rents  and  profits 
must  be  applied  annually  to  the  reduction 
of  the  amount  paid  fur  the  tax -deed  and 
accruing  annual  taxes.  It  may  be  said  as 
a  matter  of  strict  law  that  William  H. 
Van  Buskirk  coald  take  no  greater 
rights  by  virtue  of  the  tax-certificate  of 
sale  than  his  assignor,  Daniel  Van  Bus- 
kirk, acquired  by  the  purchase  of  the  cer- 
tificate. It  is  difficult  to  see  under  this 
state  of  facts  how  Daniel  Van  Buskirk  or 
his  assignee.  William,  can  ase  this  certifi- 
cate for  any  legal  pnrpose  except  evidence 
of  payment;  so  that,  whatever  claim 
William  may  have  by  reason  of  having 
furnished  the  money  with  which  Daniel 
made  the  purchase,  and  thus  by  operation 
of  law  paid  the  delinquent  taxes,  arises 
from  equitable  considerations,  and  not 
from  the  face  or  terms  of  the  tax-certifl- 
cate  of  sale  and  its  statutory  attributes. 
Under  the  circumstances  of  this  case,  we 
do  not  think  that  It  is  either  legal  or  equi- 
table to  allow  20  per  cent.  Interest  on  the 
amount  of  money  William  furnished  Dan- 
iel with  which  to  purchase  the  tax-sale 
certificate,  or  to  allow  that  rate  of  inter- 
est on  the  subsequent  taxes  paid.  Again, 
it  Is  only  such  Improvements  that  en- 
hance the  value  of  the  property  that  can 
be  taken  Into  account  under  all  the  facts 
and  circumstances  of  tliis  case.  All  abso- 
lutely necessary  improvements  that  con- 
tribute to  the  comfort  or  convenience  of 
the  party  in  possession,  and  all  those  nec- 
essary to  protwt  his  stock  and  preserve 
his  crop.— such  as  the  repair  of  the  dwell- 
ing-house, the  repair  of  fences,  the  clean- 
ing out  of  the  spring  that  furnishes  them 
water,  and  all  acts  of  a  similar  character 
pertaining  to  the  present  use  and  enjoy- 
ment, and  contributing  to  the  comfort 
and  profit  of  the  occupant,— are  not  such 
lasting  and  valuable  Improvements  as 
enhance  the  value  of  the  property,  and 
become  the  subject  of  equitable  recogni- 
tion and  protection.  The  accounting  be- 
tween these  parties  ought  to  be  done  on 
this  basis,  and  guided  by  these  rules. 
There  should  be  deducted  from  the 
amount  of  money  furnished  by  William  H. 
Van  Buskirk  and  paid  on  school  certifi- 
cate and  interest  and  for  tax-deed  and  for 
taxes  of  1879  the  annual  rental  value  of 
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the  premises  be  occupied  frnm  the  date  of 
bis  occnpancj'  to  the  end  of  the  first  year. 
This  would  bring  a  credit  on  the  money 
famished  on  or  about  the  let  day  of  De- 
cember, 1S80,  the  sums  advanced  by  Will- 
lam  bearing  interest  at  7  per  cent,  to  that 
date.  This  balance  would  then  bear  in- 
terest until  the  next  annual  rent  became 
the  subject  of  deduction.  The  annual 
rental aslt  accrued  should  first  be  devoted 
to  the  payment  of  the  taxes  accruing  an- 
nually on  the  land,  and,  If  the  rent  is  in 
excess  of  the  taxes,  the  excess  should  be 
credited  on  the  original  amonnt  paid  for 
school  certificate,  tax-deed,  and  interest, 
the  annual  balance  thus  created  bearing 
interest  at  7  per  cent,  per  annum.  To  any 
balance  remaining  at  the  expiration  of 
'William's  occupancy  slujuld  be  added  the 
value  of  such  lasting  and  valuable  im- 
provements as  he  may  have  made  in  good 
faith  while  in  the  actual  occupancy  of  the 
premises  that  hare  enhanced  the  value  of 
the  property.  It  seems  to  us,  on  the 
state  of  facts  presented  in  this  record  and 
its  peculiar  circumstances,  that  this  mode 
of  accounting  is  as  fair  and  equitable  as 
any  one  that  can  be  adopted.  That  the 
court  ha«  power  to  adjust  on  an  equita- 
ble basis  isclearfroraBection629  of  the  Civil 
Code,  which  gives  the  court  full  and  ample 
power  to  settle  all  such  questions  in  ac- 
tions of  this  character  on  just  and  equita- 
ble principles.  This  Is  the  view  talcen  of 
the  power  of  the  court  in  Sarbacb  v. 
Newell,  28  Kan.  642,  and  that  case  is  ex- 
press authority  to  require  the  application 
of  the  rents  and  profits  to  the  taxes  as 
they  annually  accrue.  Every  case  makes 
its  own  law,  and  the  facts  and  attending 
circumstances  of  this  one  call  for  the  full- 
est exercise  of  those  equitable  powers  con- 
ferred upon  the  court  by  section  629  of  the 
Code  In  actions  of  this  character.  We  re- 
gard the  declaration  of  the  court  when 
this  case  was  here  before,  "that  William 
H.  Van  Buskirk  cannot  claim  any  higher 
or  greater  rights"  in  the  tax-sale  certifi- 
cate, as  a  correct  expoHitlon  of  the  law 
governing  that  particular  transaction, 
because  the  moment  that  certificate  was 
assigned  by  the  i)roper  county  officer  to 
Daniel  the  law  opprated,  and  it  becnnie  a 
payment  of  the  delinquent  taxes,  and  this 
operation  of  a  well-settled  principle  can- 
not be  varied  to  suit  the  necessities  of  auy 
of  the  parties  to  a  lawsuit.  These  are 
some  of  the  reasons  that  induct  us  to  rec- 
ommend to  the  court  that  the  judgment 
be  reversed  and  a  new  trial  ordered. 

Pes  Cttbiau.     It  is  so  ordered,    all  the 
justices  concurring. 

(47  Kan.  314)  


Moody  v.  Branham. 
(Supreme  Court  of  Katuias.    Nov.  7, 1891.) 
New  Trial — AppucATioy. 
Where   an  appliration    b^'  petition  is  lllud 
for  a  new  trial,  under  tho   provisions   of  section 
810  of  the   Civil   Code,  no  verilicution  thereof  Is 
required. 
{iiyllabua  by  the  Court.) 

Error    from    district    court,  Crawford 
county;  Georob  ('hasdi.er.  Judge. 
Petition   by  I.  W.  Moudy  against  B.  F. 


Branham  for  a  new  trial  tn  an  action  in 
which  defendant  had  recovered  judgment 
agaiust  plaintiff.  On  defendant's  motion, 
the  petition  was  stricken  from  the  files. 
Plaiutift  brings  error.    Reversed. 

Ware,  Biddle  &  Cory  and  Ira  D.  Eron- 
son,  for  plaintiff  in  error.  A.  A.  Fletcher 
and  Cowley  Jt  WLsivell,  for  defendant  io 
error. 

HoRTON,  C.  J.  On  the  14th  day  of  Jan- 
uary, 1887,  In  the  district  court  of  Crawford 
county,  B.  F.  Branham  recovered  a  judg- 
ment against  I.  W.  Moody  for  the  sum  of 
9248.32  and  costs.  The  court  adjourned 
the  day  that  this  Judgment  was  rendered. 
On  the  7th  day  of  November,  1887,  Moody 
filed  his  petition  for  a  uew  trial,  upon  the 
ground  of  surprise  which  ordinary  pru- 
denceconld  not  have  guarded  against,  and 
also  for  misconduct  of  the  plaintiff  below. 
A  demurrer  was  filed  to  the  petition,  al- 
leging that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  No  rul- 
ing was  made  upon  the  demurrer,  but  the 
defendant  withdrew  the  same,  and  on 
September  14,  lf<S8,  with  leave  of  the 
court,  filed  a  motion  to  strike  the  petition 
from  the  files,  upon  the  ground  that  It 
was  not  verified  as  required  by  law. 
Thereupon  the  plaintiB,  with  leave  of  the 
court,  filed  a  new  or  amended  verification. 
The  motion  to  strike  the  petition  from 
tho  files,  as  amended  and  verified,  was  sus- 
tained. The  plaintiff  below  excepted,  and 
brings  the  case  here.  The  petition  for  the 
new  trial  seems  to  have  been  filed  under 
section  310  of  the  Civil  Code.  Said  section 
reads  as  follows :  "  Where  the  grounds  for 
a  new  trial  could  not,  with  reasonable  dili- 
gence, have  been  discovered  before,  but 
are  discovered  after,  the  term  at  which 
the  verdict,  report  of  referee,  or  decision 
was  rendered  or  made,  the  application 
may  be  made  by  petition,  filed  as  iu  other 
cases,  not  later  than  the  second  term  aft- 
er discovery,  on  which  a  summons  shall 
Issue,  be  returnable  and  served,  or  publi- 
cation made,  as  prescribed  li  section  74. 
The  facts  stated  in  the  petition  shall  be 
considered  as  denied  without  answer,  and, 
if  the  service  shall  be  complete  in  vaca- 
tion, the  case  shall  be  heard  and  summa- 
rily decided  at  the  ensuing  term,  uud,  if  in 
term,  it  shall  be  heard  and  decided  after 
the  expiration  of  20  days  from  such  serv- 
ice. The  case  shall  be  placed  on  the  trial 
docket,  and  the  witnonses  shall  be  ex- 
amined in  open  court,  or  their  depositions 
taken,  as  in  other  cases;  but  no  such  peti- 
tion shall  be  filed  more  thnn  one  year  aft- 
j.er  the  final  judgment  was  rendered." 
The  causes  for  a  new  trial  alleged  lu  the 
petition  were  among  those  stated  in  sec- 
tio-n  3(Mi  of  the  Civil  Code.  No  verification 
is  required  to  a  petition  filed  under  the 
provisions  of  said  section  310.  and  there- 
fore the  fsilure  to  verity  the  petition  for  a 
new  trial  was  not  sufficient  ground  to 
strike  It  from  the  files.  No  brief  has  been 
filed  upon  the  part  of  the  plaintiff  below, 
and  we  have  befoi-e  us  for  consideration 
only  the  record  filed  and  the  brief  of  plain- 
tiff in  error.  The  order  and  judgment  of 
the  district  court  will  be  reversed,  and  the 
cause  remanded.  AH  the  Justices  coucur- 
rlng. 
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Tenkt  et  ah  ▼.  Laino. 

{Stvprtme  Court  of  Kcm»a».    Nov.  T,  1891.) 
ESzicuTORs  ASD  Admisisttiators — Right  to  Pabt- 

MBR8RIP  PUOPEKTV— SdkVIVISO  PaBTSBR. 

1.  The  administratrix  of  the  estate  of  a  de- 
oeaaed  member  of  a  copartnership  consistiag  of 
two  persons  has  no  legal  right  to  take  the  pos- 
session of  the  property  of  the  partnership  from 
the  surviving  partner  until  such  surviving  part- 
ner has  been  cited  for  that  purpose,  and  neglects 
or  refuses  to  give  the  bond  required  by  para- 
graph 2«19,  Gen.  St.  1889,  and  until  the  adminis- 
tratrix of  the  undivided  estate  of  the  deceased 
partner  has  given  the  further  bond  required  by 
paragraph  2b!^0,  Id. 

2.  When  the  administratrix  of  the  estate  of  a 
deceased  member  of  a  copartnership  consisting 
of  two  persons,  without  citing  the  surviving 
partner,  and  without  executing  the  further  bond, 
commences  proceedings  in  the  probate  court  un- 
der paragraphs  29»2-29S6,  or  under  paragraphs 
28'il  and  2823,  against  the  surviving  partner  and 
other  persons,  to  get  possession  and  control  of  the 
partnership  property,  it  is  error  not  to  dismiss 
such  proceedings  on  motion  made  for  that  pur- 
pose. 

(SylUibut  by  Simpson,  O.) 

ComnilHsIoners'  declsloti.  Error  from 
district  court,  Cliautnuqua  county;  M.  G. 
Tkocp,  Jucl^e. 

Proceeding  by  Mary  Laing:,  aB  aOmlnlR- 
tratrix,  up;aiD8t  J.  G.  Teney  and  H.  \V. 
Laing.  Judgment  for  plaintiff.  Defend- 
ants brinK  error.    Reversed. 

IV.  C.  Webb  and  J.  Milton,  for  plaintiffs 
In  error.  J.  D.  McDrluo  and  L.  C.  Whit- 
ney, lor  defendant  in  error. 

Simpson,  C.  The  material  facts  are 
that  for  years  prior  to  September,  IssO,  H. 
W  LainK  resided  on  a  farm  in  ("hautau- 
qua  county;  his  fam11.y  consistin;;  uf  a 
daughter,  intermarried  with  J.  G  Teaey. 
and  a  son,  named  Thomas  B.  Laing.  In 
April,  IS8G,— four  months  before  liis  death, 
— the  son  married  the  defendant  in  error, 
and  bronght  her  to  his  fntlier's  house, 
where  they  lived  together  until  the  death 
of  TbomaH  E.  Laing.  During  all  this  time, 
and  long  before  the  marriage  of  Thomas 
£.  Laing,  there  was  a  firm  doing  busi- 
ness, buying,  selling,  and  shipping  cattle 
and  hogs,  under  the  firm  namn  of  Teney  & 
Laing,  with  hpad-quarters  at  the  residence 
of  H.  W.  Lalug.  AftMr  the  death  of  Thom- 
as E.  Laing,  bis  widow,  Mary,  this  defend- 
ant in  error,  in  conxideratlon  of  f750, 
made  a  deed  to  an  undivided  halt  interest 
in  a  tract  of  land  to  Jacob  G.  Toney,  this 
land  being  subject  to  r  mortgage  of  Sl,- 
5U0,  and  it  seems  from  the  evidence  that 
the  land  conveyed  was  the  tract  upon 
which  the  residence  of  all  these  parties 
was  situated.  After  the  conveyance,  Mary 
Laing,  the  widow,  resided  in  the  state  of 
Colorado  for  about  18  months,  and  then 
returned  to  Kansas,  and  took  out  lettei-s 
of  administration  on  the  estate  of  her  de- 
ceased husband.  Thomas  £.  Laing  died 
on  the  5th  day  of  August,  1SS(>,  and  let- 
tersof  administration  were  granted  to  his 
widow  on  the  5lh  do.v  of  March.  1S^8.  She 
caused  an  Inventory  and  appraisement  to 
be  made  of  Ills  personal  estate,  as  well  as 
the  partnership  estate  of  Teney  &  Laing, 
the  firm  that  had  been  engaged  for  years 
in  the  cattle  business,  on  tlie  theory  or 
jclaim   that  her  deceased  husband  was  a 
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member  of  that  firm.  This  appraisement 
was  made  on  the  29th  day  of  March,  ISSS. 
Un  the  2d  day  of  April.  1888.  she  made 
complaint,  and  an  application  for  cita- 
tion to  the  probate  court  as  follows: 
"Now  comes  Mary  Laing,  administratrix 
of  the  estate  of  Thomas  £.  Laing.  dtr* 
ceased,  and  makes  couiplalnt  against  said 
defendants,  and  says  that  said  defend- 
ants, Jacob  Teney  and  H.  W.  Laing.  have 
concealed  and  conveyed  away,  and  still 
conceal,  certain  moneys,  goods,  chattels, 
effects,  riglits,  and  credits  of  the  said 
Tlionias  E.  Laing,  deceased,  and  have  re- 
fused and  still  refuse  to  deliver  the  same 
to  said  administratrix;  and  she  therefore 
asks  that  a  citation  issue  to  said  defend- 
ants to  appear  forthwith  Deforethis  court 
to  be  examined  on  oath  touching  the 
money,  goods,  chattels,  property,  and  ef- 
fects of  said  Thomas  E.  Lai ag.  deceased, 
in  their  hands,  or  concealed,  conveyed 
away  by  them,  or  within  their  knowledge. 
Marv  Lai.nu.  Administratrixof  the  Estate 
of  Thomas  E.  Lning,  Deceased.  By  L.  C 
WHiT.NEYand  McBiiiAN  &  Pile,  Her  Attor- 
nevB. "  A  citation  was  issued  to  Jacob  O. 
Teney  and  H.  W.  Laing  and  personally 
served  on  them-  by  the  sheriff  on  the  3d 
day  of  April,  18S8,  requiring  them  to  ap- 
pear in  the  probate  court  on  the  5th  day 
of  April,  1S88,  to  be  examined  on  oath 
touching  the  moneys,  property,  goods, 
and  chattels  conveyed  away  by  them,  be- 
longing to  the  estate  of  Thomas  E.  Laing, 
deceased.  On  the  30th  day  of  April,  1888, 
a  notioe  was  served  on  J.G.  Teney  and  H. 
W.  Laing  that  on  the  10th  day  of  May, 
1SX8,  at  10  o'clock  a.  m.,  the  administra- 
trix would  apply  to  the  probate  court  for 
an  order  requiring  them  to  turn  over  to 
her  the  money  and  property  in  their 
hands  belonging  to  said  estate.  On  the 
loth  day  of  May  the  administratrix  filed  a 
written  motion,  asking  the  probate  court 
to  make  such  an  order.  On  that  day  the 
prol>ate  court  heard  theraotlon,  and  over- 
ruled it,  and  to  this  order  notice  of  appeal 
was  given  In  open  court,  and  affidavit  for 
appeal  filed,  and  a  transcript  ot  these  pro- 
ceedings was  filed  in  the  district  court. 
These  proceedings  were  Instituted  under 
the  first  five  parag^rnphs  of  article  10  of 
the  act  respecting  executors  and  adminis- 
trators. (iiagPB  876,  877,  Gen.  St.  ISsa.) 
The  trau.^crlpt  of  the  proceedings  of  the 
probate  court  filed  in  the  district  court 
and  made  a  part  of  the  record  in  this 
court  does_  not  show  that  paragraph  2984 
was  complied  with,  that  requires  "all  such 
examinations,  including  as  well  questiona 
as  answers,  sliall  be  reouced  to  writing, 
and  the  answerx  shall  be  signed  by  the 
party  examined,  and  filed  In  the  court 
before  which  the  name  Is  taken."  It  does 
not  showthateither  the  persons  who  were 
cited,  or  any  other  person,  were  ever  ex- 
amined as  witnesses.  It  does  not  show 
that  the  probate  court  ever  passed  upon 
the  question  of  the  guilt  of  the  peraone 
cited,  of  either  having  concealed,  em- 
bezzled, or  conveyed  away  any  moneys, 
goods,  chattels,  things  in  action,  or  effects 
of  the  deceased,  or  that  there  was  ever  any 
hearing  upon  that  question.  The  only 
question  ever  passed  upon  by  the  probate 
court  was  the  refusal  to  make  aa  order  re- 
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quiring  Toney  &  Laing  to  turn  over  any 
property  belonging  to  the  estate.  The 
complaint  itseU  iloen  not  charge  them 
with  the  embezzlement  orconveying  away 
Hiiy  of  the  parCnernhip  estate;  itiacon- 
lineil  by  its  phraueology  to  the  peruonal 
eutate  ol  Thomn8  K.  Laing. 

lu  the  district  court  these  plaintiffs  in 
error  moved  to  dismiss  the  proceeding,  l)e- 
cause  the  court  had  no  jurisdiction  of  the 
Bul)ject-matter  of  the  proceedings,  and  be- 
cause it  bad  no  jurisdiction  of  the  parties 
defendant.  This  motion  was  overruled, 
and  exceptions  taken.  The  case  was 
then  tried  to  a  Jury,  the  question  in  issue 
being  whether  H.  W.  LaIng  or  the  de- 
ceased, Thomas  K.  Laing,  was  a  member 
of  the  firm  of  Teney  &  Laing.  The  Jury 
returned  a  verdict  in  the  words  and  flg- 
ores  following,  to- wit:  "We,  the  Jnry  im- 
paneled and  sworn  in  the  ubove-catitled 
case,  do  upon  our  oaths  find  for  the  plaln- 
tiR,  and  find  the  property  concealed  to 
consist  of  25  cows,  11  two-yen r-old  steers, 
25  yearlings,  32  two-year-old  steers  and 
heifers,  10  horses,  and  8  mules,  2  colts,  20 
hogs,  1  wagon,  1  pleasure  carriage,  3  cul- 
tivators, 2  plows,  2  sets  leather  harness, 
1  set  chain  harness,  and  five  hundred  dol- 
lars worth  of  notes  given  to  Thomas  E. 
Lalngforcattlesold  in  Missouri. "  (Signed 
by  the  foreman.)  A  motion  for  a  new  trial 
was  made  and  overruled.  A  motion  in  ar- 
rest of  judgment  was  filed  and  overruled. 
The  court  ordered  the  plaintins  in  error 
to  turn  over  the  property  enumerated  In 
the  verdict  to  tb«>  defendant  in  error,  and, 
upon  their  failure,  ordered  them  commit- 
ted to  the  jail  of  the  county  until  said  or- 
der was  complied  with.  The  plaintiffs  in 
error  filed  a  motion  for  a  stay  of  execu- 
tion until  the  cause  could  be  reviewed  in 
tbe  snpreme  court,  and  tendered  a  bond 
with  good  and  sufiicient  sureties  to  stay 
execution  pending  proceedings  for  review. 
The  court  overruled  the  application  for  a 
stay  of  execution,  nud  refused  to  accept 
the  bond,  on  the  ground  that  no  stay  of 
execution  is  permitted  In  cases  of  this 
kind.  The  assignment  of  errors  by  coun- 
sel for  plaintiffs  in  error  are  numerous, 
but  it  will  be  necessary  for  us  to  notice 
but  few  of  tbf  m. 

1.  Under  the  administration  laws  of 
this  state,  as  declared  by  the  statute  up- 
on executors  and  administrators,  and  as 
these  statutes  have  been  Interpreted  by 
this  conrt,  the  primary  right  to  settle  the 
aSairs  of  a  partnership  consisting  of  two 
persons,  when  one  of  the  members  of  the 
firm  died,  rests  with  tlie  surviving  part- 
ner; but  if  the  surviving  partner,  after 
having  been  duly  cited  for  that  purpose, 
neglects  or  refuses  to  give  the  btmd  re- 
quired, the  administrator  of  the  personal 
estate  of  the  deceased  partner  may  exe- 
cute the  bond  required  b,r  paragraph 
2820,  Gen.  St.  1889,  and  take  the  whole 
partnership  properly  Into  possession,  col- 
lect the  debts  dae  the  late  firm,  pay  those 
due  from  the  late  firm,  and  pay  over  to 
the  surviving  partner  his  proportion  of 
the  excess,  if  any  there  be.  In  this  case 
the  record  does  not  show  that  Jacob  G. 
Teney  was  ever  cited  to  give  the  bond  re- 
quired from  a  surviving  partner,  nor  does 
tbe  record  Sbow  that  Mary  Lainj;,  as  ad- 
v.27F.no.l9— 62 


minlstratriz  of  the  estate  of  Thomas  E. 
Laing,  ever  executed  tbe  further  bond  re- 
quired by  paragraph  2820.  Gen.  St.  1889, 
that  is  necessary  to  authorize  her  to  take 
possession  of  and  administer  the  partner- 
ship estate.  Both  sides  and  all  parties 
concede  that  Jacob  G.  Teney  was  a  mem- 
ber of  the  firm  of  Teney  &  Laing.  The 
controversy  was  whether  H.  W.  Laing  or 
Thomas  £,  Laing  was  the  other  memoer. 
As  surviving  partner,  Jacob  G.  Teney  had 
the  undoubted  legal  right  to  the  posses- 
sion of  all  the  partnership  property  at  the 
death  of  Thomas  E.  Laing,  if  he  was  a 
member  of  the  firm,  until  he  had  been  cited 
to  give  bond,  and  refused,  and  until  tbe 
administratrix  of  Thomas  E.  Laing  had 
given  a  bond  that  would  protect  bis  in- 
terests in  tbe  partnership  estate.  If  U. 
W.  Laing  was  the  partner  of  Teney,  oi 
coarse  the  administratrix  of  Thomas  £. 
Laing  had  no  po-isible  control  over  or  in- 
terest in  tti«  partnership  assets.  If  these 
proceedings  were  valid,  and  compiled 
with  the  law  in  all  respects,  no  such  order 
as  was  made  In  this  case  could  be  right- 
fully made  against  H.  W.  Laing  without 
some  positive  evidence  that  be  was  with- 
holding, concealing,  or  conveying  away 
this  partnership  estate,  or  some  portion 
thereof.  We  have  read  this  record  care- 
fully to  find  some  active  or  even  passive 
action  or  declaration,  movement,  or 
transaction  of  H.  W.  Laing  tending  to 
show  either  possession,  control,  or  dispo- 
sition of  any  of  this  partnership  estate. 
Jacob  G.  Teney  claims  that  H.  W.  Laing 
was  and  is  his  partner.  H.  W,  Laing  him- 
self was  not  permitted  to  testify  in  hia 
own  behalf  on  the  trial  of  the  cause.  This 
court,  in  the  case  of  Blaker  v.  Sands,  29 
Kan.  551,  upon  tbe  question  of  the  right 
of  possession  of  the  surviving  partner, 
uses  this  language:  "Upon  the  death  of 
a  partner,  the  survivor  becomes  a  trustee 
for  all  concerned.  He  holds  the  legal  title 
to  all  the  personal  property,  choses  in  ac- 
tion, and  other  assets  of  the  Srm  ;  and  his 
control  of  all  the  partnership  assets,  real 
and  personal,  legal  and  equitable,  is  abso- 
lute and  indefensible,  limited  only  by  the 
purposes  for  which  it  is  granted  to  him, 
and  the  provisions  of  the  statute  concern- 
ing  partnership  estates.  Until  the  plain- 
tiff was  cited,  under  the  provisions  of  sec- 
tion 35,  c.  37,  Corap.  Laws  1S79,  to  give 
bond  as  a  surviving  partner,  he  had  the 
right  to  the  poxsesslon  of  the  partnership 
property.  [Citing  Carr  v.  Catlln,  13  Kan. 
393.]  The  citation  was  a  matter  personal 
to  the  surviving  partner,  and  it  was  an 
act  required  to  be  done  to  divest  him  of 
his  right  to  control  and  dispose  of  the 
property.  Unless  he  was  cited,  or  volun- 
tarily appeared  in  court  and  refused  to 
give  the  statutory  bond,  or  in  some  other 
way  declined  to  take  charge  of  the  part- 
nership property,  so  as  to  waive  a  cita- 
tion, he  was  never  divested  of  his  control 
over  said  property."  In  the  case  cited — 
that  of  Carr  v.  Catlln— this  court  say: 
"The  citation  is  jurisdictional  In  the  sense 
n  summons  Is;  it  brings  the  party  Into 
coni't.  But  when  a  party  voluntarily  ap- 
pears In  court,  it  is  unnecessary  to  Inquire 
what,  if  any,  process  has  been  served  up- 
on biiu. "    It  is  also  said  In  this  case  that 
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the  surviving:  partner  may  Insist  on  bis 
possession  of  the  partnership  property 
until  alter  citation  and  a  refusal  ur  neg- 
lect to  give  a  statutory  bond.  This  was 
the  doctrine  of  the  common  law.  It  has 
been  repeatedly  held  that,  upon  the  disso- 
lution of  a  tirni  by  the  death  of  one  of  tbe 
menil>ers,  the  survivor  has  the  legal  right 
to  the  poHsoHsion  and  disposition  of  all 
the  partnership  effects  for  the  purpose  of 
pa3'lng  the  debts  of  the  firm  aud  distribut- 
ing the  residue  to  those  entitled.  I  Woer- 
ner,  Adm'n,  §  124,  and  authorities  cited 
In  foot-note  No.  6.  By  the  langunge  of 
paragraph  2819  of  the  General  Statutes  of 
1S89  It  Is  expressly  provided  that  in  case 
the  surviving  partner,  having  been  duly 
cited  for  that  purpose,  shall  neglect  or  re- 
fuse to  give  the  bond  required  by  this  ar- 
ticle, the  executor  or  administrator  of  the 
estate  of  such  deceased  partner,  on  giving 
a  bond  a*  provided  in  the  next  section, 
shall  forthwith  take  the  whole  partner- 
ship estate,  etc.,  into  posseKslon.  Para- 
graph 2820  prescribes  the  condition  of  such 
a  bond.  It  seems  that  tlie  giving  of  the 
further  bond  required  by  this  statute  Is  a 
condition  precedent  to  the  caking  posses- 
sion of  the  partnership  estate  by  the  ad- 
mlnlRtrat<»r  of  the  deceased  partner.  The 
supreme  court  of  the  state  of  Missouri,  In 
the  canes  of  Bredlow  v.  Savings  Inst.,  28  Mo. 
18],  recognized  in  Savings  Inst.  v.  Enslln, 
87  Mo.  4.T.S;  Holman  v.  Nance,  84  Mo. 
«74;  Enston  v.  Courtwright,  Id.  27;  and 
the  court  of  appeals  in  Welse  v.  Moore, 
22  Mo.  App.  530,— hold  that  the  surviving 
partner  is  not  divested  of  his  common- 
law  powers  to  wind  up  the  partnership 
until  the  administrator  of  the  deceased 
partner  has  given  bond  authorizing  him 
to  take  charge  of  the  partnership  effects 
on  the  survivor's  refusal  to  do  so.  Now, 
In  this  case.  It  Is  not  shown  by  tbe  record 
that  the  surviving  partner  was  cited,  or 
that  the  administratrix  of  the  estate  of 
the  deceased  partner  had  given  the  fur- 
ther bond  required  l)y  our  statute,  before 
this  proceeding  was  commenced  in  the 
probate  court.  This  proceeding  was 
therefore  Instituted  in  violation  of  plain 
statutory  command  and  repeated  judicial 
direction,  and  cannot  be  maintained,  and 
the  district  court  erred  In  overruling  the 
motion  to  dismiss.  We  might  stop  here, 
but  cannot  refrain  from  the  suggestion 
that,  if  Jacob  G.  Teney  is  the  surviving 
partner,  and  Thomas  E.  Laing  was  the 
deceased  partner,  of  the  firm  Teney  & 
Lalng,  paragraphs  2821  and  2822  ore  the 
law  that  ought  to  have  been  Invoked  by 
the  administratrix  If  she  had  herself  com- 
piled with  the  other  provisions  of  the 
statute.  We  recommend  that  the  Judg- 
ment be  reversed,  and  the  cause  remand- 
ed, with  Instructions  to  the  district  court 
to  dismiss  the  proceedings. 

Pbr  Cukiam.    It  is  so  ordered ;  all  the 
Justices  concurring. 


(47  Kan.  324)  

Myers  et  itl.  v.  Centee. 
(Supreme  Court  of  Kansag.    Nov.  7, 1891.) 

COSCEiLMKNT  OP  FkaUD— LIMITATION  OP  ACTIONS. 

1.  Tbe  statute  of  lirnitations  does  not   begin 
to  run  against  an  action  for  relief  on  tbe  ground 


of  fraud  nntil  the  fraud  is  discovered  by  the  partj 
aggrieved;  butwbere  tbis  exception  is  relied  on, 
and  tbe  plaintiff's  petition  shows  that  the  fraud 
was  consummated  more  than  two  years  before 
the  commencement  of  the  action,  it  is  incumbent 
on  him  to  allege  that  he  did  not  discover  tbe 
fraud  until  within  tbe  two-year  period  of  limita- 
tion, in  order  to  take  it  out  of  tbe  operation  of  the 
statute.  An  allegation  that  he  did  not  find  the 
whereabouts  of  the  defendant  is  not  equivalent 
to  an  averment  of  a  failure  to  discover  the  fraud. 
2.  ''Al>sconding  aud  concealing, "  as  used  in 
section  21  of  tbe  Civil  Code,  reiers  to  tbe  acts  of 
tbe  party  within  this  state.  Hoggett  v.  Emer- 
son, 8  Kan.  363;  Frey  v.  Aultman,  30  Kan.  181,  3 
Pac.  Rep.  168. 
(SyUabut  by  the  Court.) 

Error  from  district  court,  Sedgwick 
county;  C.  Reed,  Judge. 

Action  by  John  N.  Myers  and  others 
against  Cynthia  Center.  Judgment  tor 
defendant.  PlaiotiBs  bring  error.  Af- 
firmed. 

Siinkey,  Campbell  &  Amldon,  for  plain- 
tiffs in  error.  IStHale:}'  &  Hume, for  defend- 
ant In  error. 

JoHNSTo.v,  J.  Tbe  plaintiffs,  who  are 
alleged  to  be  the  sole  heirs  at  law  ot 
Francis  Myers,  deceased,  who  died  intea* 
tate  in  April,  1869,  brought  this  action  iu 
the  district  court  of  Sedgwick  county 
against  the  defendant,  Cynthia  Center, 
who  was  formerly  the  wife  of  Francis 
Myers,  deceased,  asking  for  relief  on  ac- 
count of  the  fraud  of  the  defendant.  The 
petltbm  was  in  two  counts,  in  which  it 
was  substantially  alleged  that  Francis 
Myers  and  the  defendant  were  married  to 
each  other  In  Indiana  In  1852,  and  lived 
together  as  husband  and  wife  until  tbe 
fall  of  1859;  that  In  1858  or  1859  Francis 
Myers  sold  his  farm  and  other  property, 
and  with  the  defendant  moved  to  Iowa: 
that  in  the  fail  of  1S59  Francis  Myers  was 
taken  sick,  and  while  he  was  conQned  to 
bis  bed  his  wife  secretly  absconded,  tak- 
ing with  lier  a  team  and  wagon  of  the 
value  of  f400,  and  $1,600  in  money,  the 
property  and  money  o(  her  husband ; 
that  she  "fled  from  the  state  of  Iowa,  and 
soon  thereafter  changed  her  name,  and  re- 
moved from  place  to  place,  so  that  the 
said  Francis,  during  his  life-time,  al- 
though making  diligent  search  therefor, 
was  unable  to  learn  where  she  had  gone, 
or  her  place  ot  residence;  that  said 
Francis  Myers  died  in  April,  1869,  without 
having  heard  from  defendant,  or  knowing 
where  she  had  gone;  that  plaintiffs,  after 
the  death  of  said  Francis  Myers,  were  un- 
able to  learn  of  the  whereabouts  of  the 
defendant  until  within  the  past  two 
years."  It  is  alleged  that  the  defendant 
has  invested  the  money  so  obtained  from 
time  to  time  in  real  property  situated  In 
Sedgwick  county,  Kan.,  and  that  such 
property  in  fact  belongs  to  tbe  plaintiffs, 
who  are  the  sole  heirs  of  Francis  Myers, 
who  died  Intestate  in  Iowa,  leaving  no 
debts.  In  one  count  the  plaintiffs  ask 
that  the  defendant  be  declared  to  hold  the 
property  in  trust  for  them,  and  to  ac- 
count for  the  rents  and  proQts  of  the 
same,  and  that  she  be  required  to  convey 
the  property  to  the  plaintiffs.  In  the 
other  count  they  ask  for  Judgment  against 
her  tor  the  suqi  of  f  2,000,  with  7  per  cent. 
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annual  interent  thereon  from  October, 
18.59.  Tbe  defendant  demurred  to  the  pe- 
tition upon  the  groundu  that  the  action 
was  barred  by  tlie  Htatute  of  limitiitlous; 
that  it  did  not  statu  facts  suflicient  to 
conatitute  a  rauHe  o(  action ,  and  that  the 
plaiutifts  are  not  the  proper  partiot*  to 
Hue,  nor  the  real  partieu  lu  interest.  The 
demurrer  was  8U8tained  by  tlie  court, 
and,  the  plaintiffs  electing  to  stand  upon 
their  petition,  judgment  was  rendered 
upntnst  them  for  costs. 

The  ruling  on  the  demurrer  was  correct. 
The  causes  of  action  which  the  plaintiffs 
attempted  to  state  are  manifestly  based 
on  the  fraud  of  the  defendant,  and.  If  ihey 
ever  existed,  are  barred  by  the  statute  of 
limitations.  Such  an  action  can  only  be 
brought  within  two  years  after  the  cause 
of  action  shall  have  accrued.  Civil  Code, 
§  18.  Bubd.  3;  Young  v  Whittenhall,  15 
Kan.  579:  Main  v.  Payne.  17  Kan.  608; 
Doyle  v.  Doyle,  33  Kan.  721.  7  Pac.  Rep. 
615.  The  averments  of  the  petition  dis- 
close that  the  fraud  was  consummated 
over  30  years  ago,  but  the  plaintiffs  rely 
upon  the  exception  that  the  cause  of  ac- 
tion does  not  accrue  until  the  discovery 
of  the  fraud.  As  it  was  apparent  upon 
the  face  of  the  petition  that  the  fraud  was 
consummated  and  that  the  cause  of  ac- 
tion was  complete  In  1859,  It  devolved 
upon  the  plaintiffs  to  plead  this  or  any 
other  exception  which  would  take  the  ease 
out  of  the  operation  of  the  statute  of  lim- 
itations. Young  v.  Wbitteuhall,  supra. 
The  averments  of  the  petition  show  not 
only  the  commission  of  the  fraud,  but 
that  It  was  discovered  soon  afterwards 
by  F'rancls  Myers,  in  hi.^  life-time,  as  it 
is  alleged  that  he  made  diligent  search  to 
find  her.  but  that  he  died  In  ISfis),  without 
finding  her  or  the  property  which  she  car- 
ried away.  It  Is  the  failure  to  discover 
the  fraud,  and  not  the  inability  to  find 
the  person  who  has  committed  the  fraud, 
which  gives  rise  to  the  exception  that  has 
been  mentioned.  The  plaintiffs  also  claim 
that  the  allegation  that  the  defendant 
absconded  and  concealed  herself  brings 
the  case  within  the  exception  provided  in 
section  21  of  the  Civil  Code.  It  is  not 
enough  to  establish  an  exception  that  the 
defendant  absconded  from  Iowa,  or  con- 
cealed herself  elsewhere  than  in  Kansas. 
"The  words  'absconding  and  concealing,* 
as  used  in  that  section,  refer  to  the  acts  of 
the  party  In  this  state."  Frey  v.  Ault- 
man.  30  Knn.  182,  2  Pac.  Rep.  168;  Hog- 
gett  V.  Emerson,  8  Kan.  2<>2.  It  is  not 
stated  in  the  petition  when  the  iletendant 
came  to  Kansas,  nor  are  there  any  avei^ 
roents  of  acts  orefforts  on  her  part  to  con- 
ceal her  whereabouts  since  she  came  to 
Kansas.  It  Is  stated  that  she  left  the 
state  of  Iowa,  changed  her  name,  and  re- 
moved from  place  to  place,  so  that  Fran- 
cis Myers  during  bis  lire-time  was  unable 
to  learn  where  she  had  gone,  or  her  place 
of  residence;  but  even  these  allegations, 
although  insufilclent  tn  create  an  excep- 
tion, do  not  apply  to  the  plaintiffs. 
Francis  Myers  died  in  1869,  and  there  is  nu 
allegation  that  the  dcfentiaot  changed  her 
name  or  place  of  resideote  gince  1^69.  jlie 
mere  general  aliegatloj'^.j^at  plnlntl/fH 
were  unable  *" 'eam  tj/'   '/jgreaboutg  t>/ 


the  defendant  until  two  3'eara  prior  to  the 
commencement  of  the  action  is  of  itself 
Insufficieut  to  bring  it  within  the  excep- 
tion mentioned  in  section  21.  If  the  con- 
cealment is  such  as  Is  contemplated  by 
that  section,  it  devolved  on  the  pluintih's 
to  clearly  set  forth  the  acts  constituting 
the  same,  and,  failing  to  state  this  or  any 
other  exception,  the  petition  was  fatally 
defective,  and  the  demurrer  was  rightly 
sustained.  As  this  ground  alone  is  suffi- 
cient to  sustain  the  ruling  of  the  court,  it 
is  unnecessary  to  examine  the  others. 
The  judgment  of  the  district  court  will 
be  affirmed.    All  the  Justices  concurring. 


(47  Kan.  309) 

Manlove  et  al.  v.  CoMMEnciAi>  Mux.  Fire 

Ins.  Co. 

(Supreme  Court  of  Kan»(u.     Nov.  7, 1891.) 

IssuBASOB— Cancellation  op  Polict  —  Forfeit- 
ure or  Cbartbu. 

1.  The  repeal  of  a,  statute  nndur  which  an 
insurance  company  is  organized,  by  a  subsequent 
act  of  the  leKislatare,  which  declares  the  charter 
of  such  insurance  company  lorfeited  unless  the 
company  complies  with  the  provisions  of  the  re- 
pealing act  within  a  limited  time,  does  not  work 
the  caucollation  of  policies  of  said  company  out- 
standing at  the  time  of  the  passage  of  the  later 
act,  though  the  company  failed  to  comply  with  its 
provisions,  and  thus  forfeits  its  charter. 

2.  The  acts  of  the  insurance  company  in  de- 
ciding to  close  up  its  business,  and  notifying  the 
plaiutiffs  that  the  company  would  not  t>e  liable 
on  its  policies  is.sued  to  them,  without  returning 
to  tho  plaintiffs  the  unearned  cash  premium  paid 
by  them  to  secure  said  policies,  did  not  operate 
as  a  cancellation  of  said  policies. 

(SylUUnis  by  Strang,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Miami  county ;  J.  P.  Hino- 
MA.N,  Judge. 

Action  by  Ed.  H.  Manlove  and  K.  W. 
Harkupss  against  the  Commercial  Mutual 
Fire  Insurance  Company  of  Paola,  Kan. 
Judgment  for  defendant.  Plaintiffs  bring 
error.     Reversed. 

James  D.  'Snoday,  for  plaintiffs  in  error. 
J.  A.  Hoag  and  W.  Freeland,  for  defend- 
ant in  error. 

Strang,  C.  December  13,  188.1,  the  de- 
fendant company  issued  its  policy  of  In- 
surance to  the  plaintiffs  In  the  sum  of  $3,- 
000,  upon  their  frame  elevator  and  ma- 
chinery therein.  November  20, 1884.  It  Is- 
sued its  policy  to  the  plaintiffs  in  the  sum 
of  $1.(HM)  additional  insurance  upon  the 
same  proiierty.  Each  of  these  policies 
was  to  run  for  the  period  oi  five  years 
from  date.  The  plaintiffs  paid  the  defend- 
ant as  cash  premium  ^7.50  on  the  first 
policy,  and  also  gave  the  defendant  their 
premium  note  for  the  sum  of  $7.')0;  and  on 
the  second  policy  they  paid  the  defendant 
a  cash  premium  of  $15,  and  gave  their 
premium  note  for  $250.  On  the  night  of 
July  7, 1S.M),  the  property  so  Insureil  was 
entirely  destroyed  by  fire.  This  action 
was  brought  to  recover  the  amount  o( 
said  policies  a(  the  losx  suffered  thereun- 
der. On  the  trial  of  the  case  tbedefendant 
admitted  the  execution  and  delivery  of 
the  policies  sued  on ;  the  total  destruc- 
tion of  the  property  Insured  ;  that  It  was 
1  of  the  value  of  $ii,000;  and  that  the  plain- 
i  Ut(s  were  entitled  to  a  ludgment  for  the 
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amoDot  claimed  against  the  defendant,  | 
unlesB  tbe  defendant  shows  a  good  defense  | 
to  the  plaintiffs' claim  as  follows:  Thede- 
tendantHhowHthat  It  whs  organized  under 
and  pursuant  to  tbe  provisions  of  the  act 
of  the  legislature  approveil  March  6,  1875; 
that  said  act  was  repealed  by  the  act  of 
March  7,  1S85,  but  that  the  repealing  act 
gave  the  defendant  and  other  eompanleb 
the  right  to  con  tin  ne  business,  provided 
they  complied  with  the  provisions  of  the 
later  act  by  the  let  of  December  following; 
otherwise  they  should  forfeit  their  char- 
ters. The  defendant  company  failed  to 
comply  with  the  provisions  of  the  new 
law,  and  thus  forfeited  its  charter.  Now, 
the  defendant  claims  that  tbe  repeal  of  tbe 
act  under  which  it  was  organized  and  did 
business,  and  its  failure  to  comply  with 
the  provisions  of  the  repealing  act,  operat- 
ed to  cancel  all  Its  outstanding  policies. 
We  do  not  think  so.  The  legislature  of 
1885,  in  the  passage  of  tbe  bill  of  March  7th 
of  that  year,  simply  provided  that  mutual 
Are  insurance  companies,  like  the  defend- 
ant company,  should  forfeit  their  charters, 
and  cease  to  issue  policies  or  do  new  busi- 
ness, unless  they  complied  with  the  pro- 
visions of  that  act  within  the  time  Indicat- 
ed therein.  The  legislature  did  not  intend 
nor  attempt  to  cancel  any  policies  of  such 
companies  outstanding  at  the  time.  Such 
policies  were  contracts  in  which  the  hold- 
era  had  an  interest  that  could  not  be  de- 
stroyed by  legislative  action. 

For  a  second  defease  the  defendant  al- 
leges that  the  directors  of  the  defendant 
company,  at  a  meeting  of  tbe  policy-hold- 
ers, December  1,  ISra,  of  which  the  plain- 
tiffs had  notice,  but  which  they  failed  to 
attend,  decided  to  quit  business,  and  ap- 
pointed W.  B.  Brayman  attorney  of  the 
company  to  close  up  the  affairs  of  tbe 
company,  directing  him  to  notify  policy- 
holders that  the  company  would  not  be 
liable  for  any  loss  occurring  after  Decem- 
ber 31,  IHSi,  which  notice  Mr.  Brayman 
says  he  sent  to  the  plaintiffs.  Counsel  for 
plaintiffs  argues  in  his  brief  that  Bray- 
man's  evidence  does  not  show  that  he 
sent  notice  to  the  plaintiffs.  From  our 
view  of  other  matters  connected  with  this 
alleged  defense.  It  is  not  very  matnrial 
whether  he  sent  the  notice  or  not,  hence 
we  accept  the  defendant's  position  that 
such  notice  was  sent  to  the  plaintiffs  as 
alleged.  Having  decided  to  close  up  the 
business  of  tbe  company,  the  defendant 
claims  that  It  had  a  right,  under  the  fol- 
lowing provisions  contained  in  each  of  tbe 
policies  sued  on,  to  cancel  them:  "This 
policy,  because  of  Increased  risk,  or  for 
any  other  cause,  may  be  canceled  on  the 
company  giving  notice  thereof,  and  re- 
turning a  ratable  proportion  of  the  orig- 
inal cash  premium  to  the  assured  for  un- 
expired time."  Conceding  that  dcfcndiint 
gave  plaintiffs  notice  that  it  had  canceled 
their  policies,  to  take  effect  on  and  after 
December  31, 18S5.  there  is  nothing  in  the 
record  which  shows  that  any  of  the  orig- 
inal cash  premium  paid  by  the  plaintiffs 
when  they  secured  their  policies  was  re- 
turned to  them.  The  defendant  was  not 
authorized  by  the  provision  in  the  poli- 
cies to  cancel  them,  except  upon  conditioD 
that  it  returned  to  the  plaintiffs  the  rata- 


ble  proportion  of  the  original  cash  pre- 
mium. Counsel  for  defendant  notices  this 
point  In  his  brief,  and  says  that  no  com- 
plaint was  made  because  a  part  of  the 
premium  was  not  returned.  With  the 
agreement  which  was  made  a  part  of  tbe 
case  on  the  trial  it  was  not  necessary  for 
tbe  plaintiffs  to  complain  of  this.  The  de- 
fendant admitted  that  the  plaintiffs  were 
entitled  to  judgment  against  it  for  their 
claim  unless  it  showed  a  good  defense. 
Under  this  agreement,  if  the  defendant  in- 
tended to  rely  upon  a  cancellation  of  the 
policies  as  matter  of  defense,  it  was  tbe 
duty  of  the  defendant  to  show  that  soeh 
cancellation  was  authorized.  There  la 
nothing  in  the  record  to  show  that  the 
premium  notes  given  by  tbe  plaintiffs, 
amounting  to  the  sum  of  $1,000,  were  re- 
turned to  them.  We  would  think  these 
must  be  returned  to  the  plaintiffs  If  their 
policies  were  to  be  canceled.  If  the  com- 
pany, by  Its  say  so,  and  notice  thereof, 
cancel  all  its  policies,  it  could  have  little 
or  no  use  for  premium  notes,  and  certain- 
ly no  use  for  them  after  the  cancellation 
of  the  policies  took  effei;t,  unless  in  the 
mean  time,  before  the  cancellation  of  poli- 
cies took  effect,  it  should  suffer  a  loss  or 
losses,  and  then  only  for  the  purpose  of 
assessments  to  pay  said  loss  or  losses. 
We  do  not  think  the  defendant's  action  in 
relation  to  the  cancellution  of  tbe  policies 
sued  on  in  this  case  operated  tocancel  said 
policies,  and  therefore  this  defense  is  not 
good.  We  therefore  recommend  that  the 
judgment  of  the  district  court  be  reversed, 
and  the  case  remanded  for  new  trial. 

Per  Ccbiam.    It  is  so  ordered;  all  tbe 
Justices  concurring. 


"  (47Kan.  3«) 

Wichita  &  W.  R.  Co.  v.  Joh.nson. 
(Supreme  Court  of  Kanaas.    Nov.  7, 1891.) 
Master  akd  Servant  —  Railroar  Collisions — 
Negligence— Nbw  Trial— Time  or  Filino  Uo- 

TION — PbESCMPTIOS. 

1.  Where  an  entry  of  the  proceedinKo  taken 
in  a  case  shows  when  the  trial  was  bc^n,  but 
does  not  affirmatively  show  when  the  final  decis- 
ion was  made,  and  it  is  shown  that  a  motion  for 
a  new  trial  was  filed  live  days  after  the  trial  was 
commenced,  which  motion  was  entered  and  al- 
lowed, it  will  be  presumed  by  the  supremo  ooart, 
for  the  purpose  of  upholding  the  judgment  of  the 
court  beluw  in  granting  a  new  trial,  that  the  mo- 
tion was  filed  within  three  days  after  the  final 
decision  was  made. 

2.  The  evidence  offered  by  tbe  plaintiff  be- 
low is  found  to  be  sufficient  to  take  the  case  to 
the  jury,  over  a  demurrer  interposed  against  it. 

(SyllatjuB  by  the  Court.) 

Error  from  district  court,  Sedgwick 
county;  C.  Bred,  Judge. 

Action  by  Frank  E.  Johnson  against  the 
Wichita  &  Western  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.     Affirmed. 

Geo.  R.  Feck,  A.  A.  Rurd,  C.  N.  Sterry. 
Houston  &  Bentley,  and  J.  O.  Egnn,  for 
plaintiff  in  error.  Crosby  A  Rusk,  for  de- 
fendant in  error. 

Joii.\STON,J.  Frank  E.Johnson  brought 
this  action  against  the  Wichita  &  Western 
Railroad  Company  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
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neKlt^eotly  Inflicted  by  the  company.  It 
appears  that  ubont  two  miles  Honth-west 
from  WJchita  there  1b  a  grade  crondng,  at 
almost  riti:ht  angles,  of  the  railroads  of  the 
Wichita  &  WeHtern  Railroad  Company 
and  the  St.  Louis,  Ft.  8cott  &  Wichita 
Ballroad  Company.  On  the  night  of  De- 
cember 24,  1888,  while  a  passeneer  train  of 
the  St.  Loula,  Ft.  Scott  &  Wichita  Com- 
ponv  was  pasHlng  over  the  crossing,  a 
freight  train  of  the  Wichita  &  Western 
Company  ran  through  the  train  of  the  for- 
mer company,  and  destroyed  the  baggage- 
car,  on  which  Johnson  was  employed  in 
thecapaclty  of  express  messengerand  bag- 
gage-master. After  the  collision,  Johnson 
was  found  some  distance  away  in  an  In- 
jured cnudition,  and  he  alleges  that  the 
collision  and  injury  resulted  from  the  neg- 
ligence of  the  plaiutitf  in  error.  At  the 
trial,  Johnson  introduced  bis  evidence, 
and  rested;  and  the  railroad  company 
then  filed  a  demurrer,  challenging  the  suf- 
ficiency of  the  evidence;  and  the  court, 
upon  an  argument,  sustained  the  demur- 
rer, and  rendere<l  judgment  for  costs  in  fa- 
vor of  the  company.  Afterwards  the 
court,  upon  motion,  granted  Johnson  a 
new  trial,  and  of  this  order  the  compani* 
complains.  It  Is  contended  that  the  mo- 
tion for  a  new  trial  was  tiled  out  of  time, 
and  therefore  the  court  was  without  au- 
thority to  Krant  It.  It  is  claimed  that  the 
record  shows  the  judgment  upon  the  de- 
murrer TO  have  been  given  on  October  25, 
1888,  and  that  the  motion  for  a  new  trial 
was  not  filed  for  five  days  thereafter,  nor 
until  October  30, 1888.  The  record  brought 
here  is  somewhat  obscure  as  to  when 
some  of  the  steps  were  taken  in  the  case. 
It  shows  when  the  demurrer  to  the  evi- 
dence was  filed,  and  also  when  the  motion 
for  a  new  trial  was  filed,  but  it  does  not 
affirmatively  show  when  the  decision 
upon  the  demurrer  was  made.  In  an  en- 
try made  on  October  31,  1888,  it  Is  recited 
that  the  cape  came  onto  be  beard  October 
25,1888.  Then  follow  recitals  of  the  Im- 
paneling of  the  jury,  Ihe  introduction  of 
the  evidence  of  the  plaintiff,  the  filing  of  a 
demurrer  to  the  evidence,  the  argument 
of  the  same;  then  that  the  demurrer  was 
snstHlned,  the  jury  dlscharKed,  and  judg- 
ment lor  costs  awarded  to  the  defendant; 
that  a  motion  for  a  new  trial  was  there- 
upon filed,  giving  a  copy  of  the  same,  on 
which  there  is  an  indorsement  that  it  was 
filed  October  30, 1H88.  Later,  there  Is  an 
entry  that  the  motion  for  a  new  trial  was 
allotvtd  on  January  1, 1889.  In  the  entry 
of  October  3l8t,  the  only  date  mentioned 
Is  October 2oth,  when  the  trial  commenced. 
If  the  decision  on  the  demurrer  was  made 
on  that  da.v,  the  motion  for  a  new  trial 
was  not  In  time.  Some  of  the  language 
used  In  the  entry,  including  that  referring 
to  the  tiling  of  the  motion  for  a  new  trial, 
in  some  degree  would  indicate  that  all  of 
the  steps  were  taken  on  the  day  mentioned 
Jn  the  entry.  But  it  is  clear  that  the  mo- 
tion lor  a  new  trial  was  not  filed  on  that 
day ;  and  it  appears  to  us  thata  fair  Inter- 
pretation of  the  record  is  that  the  entry 
contains  a  recital  of  all  that  occurred  from 
the  2r>th  of  October,  when  the  trial  coro- 
nienced,  until  the  Slst  of  October,  when 
the  entry  was  made.  If  all  had  transpired 


on  the  25th  of  October,  probably  all 
would  have  been  entered  on  the  journal  of 
that  day.  The  record  shows  when  the  de- 
murrer was  interposed,  but  it  was  prob- 
ably held  under  advisement  and  decided  at 
a  later  day,  prior  to  October  30th,  when 
the  motion  for  a  new  trial  was  filed.  As 
there  is  nothing  in  the  record  which  affirm- 
atively shows  when  the  decision  was 
made,  and  as  the  niotion  for  a  new  trial 
was  entertained  and  determined  by  the 
court,  it  "hould  be  presumed,  for  the  pur- 
pose of  upholding  its  judgment,  that  the 
motion  was  filed  within  three  days  after 
the  decision  was  made.  If  the  court  had 
refused  the  motion,  and  the  record  was 
silent  as  to  the  date  when  the  decision 
was  made,  It  would  be  presumed  by  this 
court,  for  the  purpose  of  upholding  the 
judgment  of  the  court  below,  that  the  mo- 
tion was  not  made  in  time.  Hover  v.  Ten- 
ney,  27  Kan.  183.  So  here,  where  the  date 
of  the  decision  Is  omitted  from  the  record, 
we  will,  for  the  purpose  of  sustaining  the 
ruling  of  the  district  court,  presume  that 
the  deciaion  was  made  within  three  days 
preceding  the  filing  of  the  motion  for  anew 
trial.  Krror  Is  never  presumed,  but  must 
be  affirmatively  shown,  and,  in  the  ab- 
sence of  facts  affirmatively  showlngthe  de- 
cision of  the  court  to  be  erroneous,  we 
will  presume  it  to  be  correct. 

It  is  next  insisted  that  there  were  no 
reasons  which  justified  the  court  in  grant* 
ing  a  new  trial.  The  riglit  to  a  new  trial 
turns  upon  the  proposition  as  to  whether 
the  evidence  offered  by  Johnson  was  suffi- 
cient to  take  the  case  to  the  jury  over  the 
demurrer  Interposed  by  the  railroad  com- 
pany, and  it  is  still  insisted  that  it  was 
insufficient.  An  examination  of  the  testi- 
mony, however,  satisfies  us  that  this  claim 
cannot  be  successfully  maintained.  Upon 
a  demurrer  to  the  evidence,  the  court  must 
look  at  the  testimony  in  the  light  most 
favorable  to  the  plaintiff,  and  allow  all 
reasonable  inferences  in  his  favor.  It 
"cannot  weigh  conflicting  evidence,  but 
must  consider  as  true  every  portion  of  the 
evidence  tending  to  prove  the  case  of  the 
party  resisting  the  demurrer."  Wolf  v. 
Washer,  32  Kan.  538,  4  Pac.  Bep.  1036; 
Rogers  v.  Hodgson,  46  Kan.  — ,  26  Pac. 
Rep.  732.  Viewed  In  this  light.  It  is  clear 
that  there  is  evldencei  tending  to  establish 
the  issues  made  by  the  pleadings,  and 
therefore  the  demurrer  should  have  been 
overruled.  There  Is  testimony  tending  to 
show  that  the  train  on  which  Johnson 
was  riding  was  on  time;  that  It  was 
brought  to  a  full  stop  near  the  crossing, 
and  the  whistle  of  the  engine  sounded, 
while  those  in  charge  looked  to  see  if  there 
were  any  approaching  trains  on  the  other 
road;  that  they  did  not  see  any;  and  that 
thej'  then  proceeded  to  cross  at  a  moder- 
ate rate  of  speed,  when  the  locomotive  of 
the  Wichita  &  Western  freight  train  struck 
the  baggage-car  with  great  force,  knock- 
ing It  to  pieces,  and  passing  on  through 
the  passenger  train.  There  is  some  testi- 
mony tending  to  show  that  the  freight 
train  approached  the  crossing  at  a  high 
rate  of  speed,  and  prix-eeded  over  the 
crossing  without  slacking  Its  speed,  or 
stopping  to  ascertain  whether  they  were 
entitled  to  pass  over  thecroseing,  and  thus 


Digitized  by  LjOOQ IC 


982 


PACIFIC  REPOBTER,  Vol.  27. 


(Ean. 


ne);ligent1y  collided  with  the  train  of  the 
other  company,  which  was  entitled  to  the 
crosBlnK.  It  is  proper  to  state,  however, 
that  some  of  the  testimony  is  inconsistent 
with  that  which  has  been  mentioned,  and 
would  tend  to  show  a  lack  ot  care  on  the 
part  of  the  enf^lneer  of  the  St.  Louis,  Ft. 
Scott  &  Wichita  train;  and  still  more 
which  in  some  deforce  tends  to  shnv.  that 
the  Wichita  &  Western  train  stopped  and 
whistled  for  the  crossing,  and  obtained 
the  right  to  pass  over  in  advance  of  the 
other  train.  As  before  stated,  however 
we  cannot  weigh  the  conflicting  evidence; 
and,  In  view  of  the  fact  that  tliere  is  to  be 
another  trial,  we  will  not  at  this  time  en- 
ter upon  a  detailed  examination  of  that 
which  has  been  given.  It  is  enough  for 
the  present  to  say  thatthere  was  sufficient 
testimony  to  talie  the  case  to  the  jury, 
and  therefore  the  order  of  the  court  grant- 
ing a  new  trial  will  be  affirmed.  All  the 
Justices  concurring. 


(47  Kan.  34» 

Missouri  Pao.  Rt.  Co.  v.  Tounostkom. 
(Supreme  Court  of  Kansas.    Nov.  7, 1891.) 

RuLBOAD  Companies— CoNSTKt'CTios  of  Koad— 
Fences. 
Under  the  provisions  of  chapter  154  of  the 
Laws  of  1885,  compelling  railroad  companies  to 
fence  their  roads  through  Irnds  inclosed  with   a 
lawful  fence,  before  the  owner   of  the  lands  can 
recover  the  val  ue  from  a  railroad  company  of  a 
fonce  built  by  him  in   accordance  with   the   pro- 
visions of  the  statute,  be  must  prove  that  his 
lands,  or  a  part,  thereof,  which  are  claimed  to  be 
inclosed,  have  a  lawful  fence;  that  is,  such   a 
fence  as  is  defined   by  the  statute  to  be  a  legal 
or  lawful  fence. 
CSyUabtis  by  the  Court.) 

Error  from  district  court,  Wilson  coun- 
ty;  L.  Stillwell,  Judge. 

Action  by  Peter  Youngstrom  against 
the  MisHonri  Paclflc  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Reversed. 

W.  A.  Johnson,  for  plaintiff  in  error. 
S.  S.  KirkpiUrick,  for  defendant  in  ei-ror. 

HoRTON,  C.  J.  Peter  Youngstrom  com- 
menced his  action  against  the  Missouri 
Paciflc  Railway  Company  to  recover  the 
value  of  a  fence  alleged  to  have  been  built 
by  him  along  the  line  of  the  right  of  way 
of  the  Leroy  &  Caney  Valley  Air-Une  Rail- 
road, through  his  premises,  and  also  for 
an  attorney's  fee.  HeuUeged  that  the  Mis- 
souri Pacific  Railway  Company  was  oper- 
ating the  Leroy  &  Caney  Valley  Air-I.,ine 
Railroad,  as  lessee.  Trial  before  the  court 
without  a  jury.  Judgment  was  rendered 
In  favor  of  the  plaintiff  below,  and  against 
the  railway  company,  lor  $45,  for  the 
value  of  the  fence  constructed,  and  f  2.^  as 
a  reasonable  attorney's  lee,  together 
with  the  costs,  taxed  at  $9.35.  The  rail- 
way company  excepted,  and  brings  the 
case  here.  The  railway  company  claims 
that  chapter  154,  Sess.  Laws  1«85,  to  com- 
pel railroad  companies  to  fence  their  roads 
through  lands  inclosed  with  a  lawful  fence, 
is  unconstitutional.  This  court  has  re- 
cently decided  otherwise.  Railway  Co.  v. 
Harrelson,  44  Kan.  253,  24  Pac.  Rep.  465. 
It  is  next  claimed  that  the  trial  court 
erred  in  overruling  the  demurrer  ot  the  rail- 


way company  to  the  evidence  of  plaintiff 
below,  and  also  erred  in  rendering  judg- 
ment against  the  railway  company  be- 
cause of  the  absence  of  sufficient  proof. 
The  petition  alleged,  among  other  things, 
"that  before  and  at  the  time  of  the  con- 
struction of  the  Leroy  &  Caney  Valley 
Air- Line  Railroad,  in  18Xfi.  through  the 
premises  of  the  plaintiff,  said  premises  were 
inclosed  with  a  good.sntticient.  and  lawful 
fence. "  There  was  no  evidence  introduced 
upon  the  trial  showing,  or  tending  to 
show,  that  the  premlsesof  the  plaintiff  be- 
ow,  or  any  part  thereof,  were  inclosed 
with  a  lawful  fence.  The  only  evidence 
concerning  the  Inclosure  of  the  premiiics 
was  asfollows:  "Peter  Youngstrom  testi- 
fied in  his  own  behalf:  Questiou.  What 
part  of  section  25  do  you  own,  Mr. 
Youngstrom?  Answer.  The  north  half. 
Q.  This  Leroy  &  Caney  Valley  Air-Line 
road  runs  through  it?  A.  Yes,  sir.  Q. 
Were  yonr  premises  fenced  at  the  time  the 
railroad  was  constructed  through  there? 
A.  Yes,  sir.  Q.  Well,  you  are  the  owner 
of  those  premises,  are  you?  A.  Yes.  sir. 
Q.  What  time  was  the  railroad  construct- 
ed through  there?  A.  About  two  years 
ago.  Q.  In  1886?  A.  I  suppose  so;  yes, 
sir. "  Under  the  provisions  of  chapter  154, 
Sess.  Laws  18f*5,  tne  plaintiff  was  not  en- 
titled to  recover  unless  he  showed  that  his 
premises,  or  a  part  thereof,  were  inclosed 
with  a  lawful  fence.  Chapter  40.  f§  1-.1, 
Gen.  St.  1889,  defines  what  are  legal  or 
lawful  fences.  Evidence  that  premises  are 
fenced  is  not  sufficient  to  show  that  the 
premises  are  inclosed  with  a  legal  or  law- 
ful fence,  within  the  terms  of  the  statute. 
Theburden  of  proof  was  upon  the  plaintiff 
below,  and,  in  the  absence  of  proof  of  a 
lawful  fence,  the  demurrer  to  the  evidence 
should  have  been  sustained.  The  plain- 
tiff was  not  entitled  to  an.v  judgment.  la 
the  case  of  Railway  Co.  v.  Harrelson,  su- 
pra, if  was  expressly  stipulated  by  the 
parties  in  writing  that  the  premises  "  were 
inclosed  with  a  good,  sufficient,  and  law- 
ful fence. "  There  was  no  such  stipulation 
in  this  case,  and  no  proof  that  the  fence 
Inclosing  the  prpuiises  was  a  legal  or  law- 
ful one.  The  judgment  of  the  district 
court  will  be  reversed,  and  cause  remand- 
ed.   All  the  justices  concurring. 


„  (47K«n.»n 

Ali.kn  e„  al.  v.  Gahdner. 

(Supreme  Court  of  Kmisat.     Nov.  7, 1891.) 

Replevin  —  Review  or  Appeal  —  Evidbnck— 
Waiveb  or  Ekkok. 

1.  Where,  ia  a  suit  in  replevin,  the  action 
is  tried  upon  the  theory  that  the  property  was  in 
the  possession  of  thedefeudauts,  and  the  trial 
court  so  finds,  and  such  tiuding  is  unchallenged, 
this  court  will  not  consider  the  question  of  the 
right  of  the  plaintiff  to  maintain  such  action  be- 
cause he  may  have  been  a  bailee  of  the  property 
in  controversy. 

3.  W  here  the  trial  court  permits  a  witness, 
over  the  objection  of  the  defendants,  to  write  his 
signature  in  the  presence  of  the  Jury,  for  their 
inspection  and  comparison  with  a  signature  to  a. 
chattel  mortgage,  which  is  claimed  to  have  been 
forged,  and  afterwards,  upon  cross-examination, 
the  defendants  ask  the  witness  to  stund  up  and 
write  his  name  in  the  i>resenoe  of  tbe  jury,  and 
then  offer  tbe  same  in  evidence,  held,  that  the 
defendants  cannot  now  complain  of  such  evidence. 
(Syllabus  by  Green,  C.) 
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ALLEX  V.  GABDNER. 


Commissioners*  decision.  Krror  from 
district  court,  Pottawatomie  coanty;  R. 
B.  Spilman,  Judge. 

Action  of  replevin  by  F.  P.  Oarduer 
against  W.  A.  Allen  and  W.  W.  Allen. 
Judgment  for  plaintiff.  Defendants  bring 
error.    AfHmied. 

Thomas  A.  FaircMId  and  W.  F.  Cballls, 
for  plaintiffs  In  error.  D.  V.  SprafiVB,  for 
defendant  in  error. 

Grren,  C.  Tills  was  an  action  in  re- 
plevin, commenced  in  the  district  court  of 
Pottawatomie  county  by  tlie  defendant  In 
error,  to  recover  certain  cattle.  It  seems 
from  the  evidence  that  John  Wall  was 
indebted  to  the  plalntlRs  In  error  In 
the  sum  of  f500,  which  had  been  secured 
by  a  chattel  mortgage.  On  the  16th 
day  of  August,  1S87,  Wall  executed  a  re- 
newal note  for  such  indebtedness  in  the 
Hum  of  $(324.35,  and,  it  is  claimed  by  the 
plaintiffs  In  error,  at  the  same  time  se- 
cured the  same  by  giving  a  chattel  mort- 
gage upon  the  cattle  In  controversy.  It 
was  claimed  by  the  plaintiff  below  that  he 
purchased  these  cattle  of  Wall  on  the 
18th  day  «»f  November,  1887.  On  the  17th 
day  of  February,  1888,  the  plaintiffs  in 
error,  through  C.  E.  Morris,  as  their  agent, 
went  to  the  premises  of  the  defendant  in 
error,  and  took  possession  of  the  cattle, 
but  left  them  in  the  custody  of  the  defend- 
ant in  error,  upon  his  executing  a  paper, 
of  which  the  following;  is  a  copy :  "  Rede- 
livery Bond.  Where.vs,  on  the  17th  day  of 
February,  1888,  came  W.  A.  Allen  and  son, 
by  their  agent, C.  E.  Morris,  sheriff  of  Pot- 
tawatomie county,  with  a  certain  chattel 
mortgage,  given  by  John  Wall  to  W.  A. 
Allen&  Son  on  74  head  of  cowsand  calves, 
to  secure  the  payment  of  a  certain  promis- 
sory note  for  $624..35,  the  same  being  past 
due  and  unpaid,  now  the  said  Morris 
takes  possession  of  29  bead  of  cows  and  3U 
head  of  yearlings  and  two-year-olds  next 
spring;  and  whereas,  I,  C.  E.  Morris, 
turned  said  cattle  over  to  F  P.Gardner, 
to  keep  for  him,  the  said  F.  P.  Gardner 
agrees  to  deliver  to  the  said  Morris,  on 
demand,  the  above-named  cattle,  or  pay 
hini  f  775,  or  enough  thereof  to  pay  the 
above-named  note  and  all  costs  tlmt  may 
accrue.  [Signed]  F.  P.  Gakdneb.  D.  R. 
HouxDTRKK.'"  The  defendant  in  error 
afterwards  demanded  possession  of  the 
cattle  from  Morris,  which  was  refused,  and 
on  the  2d  day  of  March,  1888,  commenced 
this  action.  The  plaintiffs  In  error  an- 
swered by  general  denial,  and  alleged  that 
they  had  a  si)eclal  ownership  In  the  cattle 
by  virtue  ol  a  chattel  mortgage.  The 
plaintiff  below  denied  the  execution  of 
this  chattel  mortgage.  A  trial  was  had 
before  a  jury,  and  a  verdict  and  Judgment 
rendered  In  favor  ol  the  plaintiff  below  for 
a  return  of  the  property.  The  plaintiffs  In 
error  ask  a  reversal,  for  two  reasons: 
Fint.  That  the  plaintiff  below  was  es- 
toppetl  from  claiming  title  to  the  stock  as 
against  the  defendants,  under  the  ajjree- 
nipiit  entered  Into;  that  f/ie  ''"»t'"Uction8 
of  the  court  failed  to  ;),.„<;  the  effect  cti 
this  contract;  and  tli^^^g  'nstru^^Ln 
upon  such  contract  jt-^f  JZneouV^^'^.t 
and.  ThHt  the  trial  co,S^^^re<1  in  ^^ 
ing  a  wltjifss  to  wri.\  er'^fiote  %^^ 


\y^ 


presence  of  the  court  and  ]ury,  and  admit- 
ting the  same  in  evidence. 

Upon  the  trial  of  the  case  the  real  con- 
troversy seemed  to  have  been  theqnestion 
of  the  genuineness  of  thechattel  mortgage 
under  which  the  plaintiff  in  error  claimed 
title  to  the  cattle.  The  evidence  was 
mainly  directed  to  that  one  question.  It 
was  in  evidence  that  the  plaintiff  below 
signed  an  agreement  with  the  sheriff  to 
keep  the  stock  until  the  question  of  the 
ownership  was  settled.  We  cannot  tell 
from  the  record  who  obtained  possession 
of  the  property,  but  it  does  appear  from  a 
finding  of  the  court  that  at  tliecommence- 
ment  of  the  action  the  property  described 
in  the  petition  was  in  the  possession  of 
the  defendants,  and  that  they  still  re- 
tained such  possession  at  the  time  the 
verdict  was  rendered;  and  the  Judgment 
of  the  court  was  that  the  plaintiff  should 
have  a  return  of  the  property  replev- 
ied in  the  action,  then  in  the  posses- 
sion of  the  defendants,  or,  in  default 
thereof,  a  money  Judgment  for  $1,185  and 
costs.  There  waa  no  objection  to  the 
finding  of  the  court  as  to  the  possession 
of  the  stock.  Upon  this  state  of  facts  we 
do  not  think  any  material  error  was  com* 
mitted  by  the  trial  court  in  sustaining  the 
verdict  ol  the  Jury.  The  case  seemed  to 
have  been  tried  by  both  parties  upon  the 
theory  that  the  defendants  below  bad  the 
possession  of  the  stock,  and  the  court  so 
found,  and  we  do  not  feel  justified  in  dis- 
turbing such  finding  now.  It  is  true,  as  a 
general  rule,  that  a  bailee  receiving  goods 
from  his  bailor  cannot  set  up  title  in  him- 
self at  the  time  of  the  bailment  for  the  pur- 
pose of  defeating  a  recovery  by  the  bailor, 
(Thompson  v.  Williams,  30  Kan.  114,  1 
Pac.  Rep.  47;)  but  that  question  was  not 
properly  raised  in  the  court  below,  and 
we  do  not  think  it  should  be  now  consid- 
ered here  for  the  first  time.  The  court  in- 
structed the  Jury  that,  If  the  plaintiff  will- 
ingly surrendered  the  cattle  to  the  defend- 
ants, believing  that  they  were  being  taken 
under  the  chattel  mortgage,  he  would  be 
estopped  from  afterwards  setting  up  any 
claim  of  ownership  to  the  cattle;  but, 
it  the  jury  should  believe  at  the  time  hedld 
surrender  the  cattle  he  believed  that  the 
agent  of  the  defendants  was  taking  the 
property  under  a  legal  process,  and  also 
surrendered  them  because  he  believed  that 
the  agent  of  the  defendants  was  taking 
them  as  sheriff,  then  the  plaintiff  would 
not  be  estopped  from  settlngup  on  owner- 
ship to  the  cattle  after  that  time.  We 
think.  In  the  light  of  all  the  facts  sur- 
rounding the  case,  this  Instruction  was  a 
proiier  one  for  the  jury. 

The  second   assignment  of  error  Is  that 
the  court  permitted  John  Wall,  over  the 
objection   of   the  defendants,  to  write  his 
name  In  the  presence  of  tlie  jnry  for  their 
inspection  and  comparison  with  the  sig- 
nature to  the  chattel  mortgage,  which  the 
plaintiff  claimed  was  forged.    This  became 
harmless  error  by  the  subsequent  cross- 
,  examination  of  this  witness.    The  witness 
1  was  asked  to  writehls  name  upon  a  table, 
I  standing,  in  the  presence  of  the  court  and 
\  jury,  and  the  signature  so  written  was  In- 
\  tro'duced  in  evidence  by  the  defendants. 
\  Having  adopted  the  same  method  as  that 
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of  the  plaintiff  to  test  the  gennlnenem  o( 
the  witness'  signature,  we  do  not  tbink 
the  detendants  can  now  be  heard  to  com- 
plain of  the  Introduction  of  such  evidence. 
'I'he  Judgment  of  the  trial  court  should  be 
affirmed. 

Pkr  Curiam.    It  Is  so  ordered;  all  the 
lUBtlces  concurring. 


(47  Kan.  807)  

Work  et  al.  t.  CovERDAi.«~0t  al, 
(Supreme  Court  of  Kaniat.     Not.  7, 1891.) 

ThAvmnMm  Ck>xTiTAScs8  —  Riohts  ov  Boka 
Fids  Fdbcuiser. 
Where  an  insolTent  merchant  sells  Iiis 
■took  of  merchandise  to  defraud  his  creditors, 
his  rendee,  without  notice  of  the  fraud  at  the 
time  of  the  sale.  Is  protected  only  to  the  extent 
^  payments  made,  or  security  or  property  ap- 

S>priated  in  payment  thereof,  before  he  obtains 
owledge  of  the  fraud  of  his  trendor. 

(SyUabut  by  Strang,  O.) 

CommlSBioners'  decision.  Error  from 
district  court,  Pottawatomie  county;  B. 
B.  8PILMAN,  Judge. 

Action  by  George  Z.  Work  and  others 
against  T.  J.  Gorerdale  and  others,  to  set 
aside  a  conveyance  as  in  fraud  of  defend- 
ant Coverdale's  creditors.  Judgment  for 
plaintltfe,  in  which  the  purchaser  was  al- 
lowed a  certain  amount  as  having  been 
paid  by  bim  In  good  faith  without  notice 
of  the  fraud.  Plaintiffs  bring  error.  Ke- 
versed 

W.  F.  ChalHa.tor  plaintiffs  In  error.  Kel- 
^rJt  Noble,  for  defendants  in  error. 

Stranq,  C.  On  the  lltb  day  ef  Sep- 
^mber,  1886,  the  defendant  T.  J.  Cover- 
dale  was  a  merchant  doing  buslneHS  at 
Harensville,  in  Pottawatomie  county, 
fie  bad  in  bis  poBsession  and  was  the 
owner  of  a  large  stock  nf  goods.  He  was 
Indebted  to  the  plaintiffs  in  the  Mum  of 
about  $240.  On  that  day  he  agreed  to  sell 
bis  stock  of  goods  to  the  other  defendants, 
Ellis  &  Osbom,  which  sale  was  fully  con- 
summated on  the  13th  day  of  said  month, 
by  delivering  said  stock  of  goods  to  said 
Ellis  &  Osbom,  receiving  from  them  casta 
and  their  separate  notes  for  the  purchase 
price  of  the  goods.  Among  the  notes  gflv- 
en  Coverdale  for  the  gooils  was  the  note 
of  Ellis  for  $1,550,  payable  10  months  from 
date.  This  action  was  brought  May  24. 
1887,  to  set  aside  the  sale  of  the  stock  of 
goods  by  Coverdale  to  Ellis  &  Usborn, 
and  subject  said  goods  to  the  payment  of 
the  debt  of  tlie  plaintiffs.  A  Jury  was 
waived,  and  the  case  was  tried  by  the 
court,  which,  among  others,  made  the  fol- 
lowing finding  of  fact:  "That  about  the 
Ist  day  of  July.  1887.  Ellis  paid  the  note  of 
$1,660  which  he  had  given  when  these 
goods  were  purchaRed,and  which  was  due 
ten  months  after  date,  to  Ralph  Cover- 
dale,  son  of  T.  J.  Coverdale,  who  present- 
ed the  note  to  bIm  tor  payment,  He  paid 
It  by  turningover  to  Ralph  Coverdale  two 
notes  which  he  held,  one  against  Ralph 
Coverdale,  and  one  against  his  brother, 
amounting  to  $600,  and  paying  said  Ralph 
Coverdale  $900  in  cash.  The  money  thus 
collected  by  Ralph  Coverdale  was  paid  by 
him  to  bis  father,  of  which  transaction 
Ellis  bad  no  knowledge.  *  Plaintiffs  claim 
that,  as  ElUa  &  Osbom  knew  of  the  In- 


debtedness of  T.  J.  Coverdale  to  them  be- 
fore this  pay  went  of  $1,650  was  made  by 
Ellis  to  Ralph  Coverdale,  such  payment 
was  made  In  fraud  of  their  rights  to 
the  extent  of  their  claim;  and  that  the 
second  conclusion  of  law  of  the  trial  court 
1b  wrong,  as  applied  to  the  ultimata  facts 
fonnd  by  the  court  as  they  appear  from 
the  finding  above  quoted.  We  think  this 
contention  of  the  plaintiffs  is  coi-rect.  It 
is  the  Kettled  law  of  this  state  that,  where 
a  merchant  sells  his  stock  of  goods  in 
fraud  of  his  creditors,  the  purchaser  there- 
of is  protected  only  to  the  extent  of  pay- 
ments made  or  securities  or  proi^erty  ap- 
propriated in  payment  thereof  before  be 
obtains  knowledge  of  the  fraud  of  his  ven- 
dor. Bush  V.  Collins,  35  Kan.  685,  11  Pac. 
Rep.  425.  But  the  defendants  claim  that 
the  $1,650  note  paid  by  Ellis  after  the  de- 
fendants became  aware  of  the  character 
of  the  sale  from  Coverdale  to  tbem,  and 
after  they  had  learned  of  his  Indebtedness 
to  the  plaintiffs,  was  a  negotiable  note, 
and  Indorsed  Dy  Coverdale  to  bis  son,  and 
that  therefore  the  security  was  In  the 
hands  of  an  Innocent  purchaser,  and  un- 
der the  law  was  already  appropriated  tc 
the  payment  of  the  debt,  and  heuce  tht 
pa^'ment  of  the  note  to  the  holder  was  not 
in  fraud  of  the  right  of  the  plaintiffs.  If  T. 
J.  Coverdale  had  In  good  faith  transferred 
the  note  by  indorsement  to  his  son  Ralph, 
this  contention  of  the  defendants  would  be 
true.  But  we  do  not  think  tlie  finding  o! 
the  court  shows  that  the  note  bad  been  In- 
dorsed to  Ralph  at  all.  The  court  findE 
that  the  note  wan  presented  by  Ralph 
Coverdale  tor  payment,  but  It  also  finds 
that  the  money  paid  to  him  on  said  note 
was  by  him  turned  over  to  his  father.  If 
the  note  was  the  property  of  Ralph,  why 
did  he  pay  the  money  therefor  to  his  fa- 
ther? We  think  that  a  correct  construc- 
tion of  this  finding  shows  that  the  note 
was  still  the  property  of  T.  J.  Coverdale. 
If  we  should  construe  this  finding  other- 
wise, we  would  then  be  compelled  to  say 
thatsuchflndiugwas  not  only  unsupported 
by  the  evidence,  but  was  contrary  to  the 
only  evidence  in  the  case  upon  the  ques- 
tion of  ownership  of  the  note,  since  the 
only  evidence  ou  that  point  is  the  state- 
ment of  Ralph  Coverdale,  who  says  his 
father  left  the  note  with  him  for  collection. 
In  that  event,  we  would  be  compelled  to 
reverse  the  case  upon  the  ground  that  the 
controlling  finding  of  fact  In  the  case  la 
not  supported  by  any  evidence.  Railroad 
Co.  V.  Cassity.  44  Kan.  207,24  Pac.  Rep.  88. 
We  think,  however,  that  the  finding  of 
fact,  while  it  Is  not  as  full  as  It  should 
have  been  upon  this  point.  Is  conalstent 
with  the  construction  which  leaves  the 
ownership  of  the  note  at  the  time  of  Its 
payment  in  T.  J.  Coverdale.  It  therefore 
follows  that  the  payment  of  the  same  was 
In  fraud  of  the  rights  of  the  plaintiffs  to 
the  extent  of  their  claim,  and  that  the 
second  conclusion  of  law  reached  by  the 
trial  court  is  erroneous.  We  recommend 
that  the  Judgment  of  the  district  coart  be 
reversed,  and  Judgment  be  entered  tor  the 
plaintiffs  for  the  sum  of  $269.28. 

Per  Curiam.    It  laao  ordered;  all  the 
Justices  concurring. 
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(47  Km.  tlS) 

Qbodch  V,  Mabtin. 
(ftqnwnc  Covirt  of  Kcmtas.    Nor.  7, 1891.) 

SlSVICE  BT  PtJBLIOATION— ArriDATII. 

Before  service  can  be  made  by  publication, 
an  atOdsvlt  must  be  filed  stating  that  the  plain- 
tiff is  unable  to  make  service  of  the  summons  up- 
on the  defendant,  and  that  the  case  is  one  of 
those  mentioned  in  section  73  of  the  Civil  Code. 
Without  such  an  aUdavit,  the  attempted  aarr- 
ioe  by  publication  i»  iosulUciwit. 
(Sl/ttobiM  bv  tfl«  Court.) 

Error  from  court  of  commun  pleas,  Sedg- 
wick county;  Jacob  M.  Baldbkbton, 
Jud^. 

Action  by  P.  L.  Martin  agalnat  W.  S. 
Grouch.  Judf^ment  for  plain  tiff.  Defend- 
ant brlDKS  error.    Iteversed. 

Hallo  we}}  A  Hume,  for  plaintiff  In  error. 
Purjona  &  O'jBo'ao,  for  defendant  in  error. 

HoBTON,  C.  J.  On  tbe  lOtb  day  of  April, 
ISKd,  F.  L..  Martin  obtained  Jadgment 
against  W.  S.  Orouch  for  $427,  and  for  a 
sale  of  certain  lotM  In  Wichita,  wbicta  bad 
been  attached  at  the  commencement  of 
tbe  action.  The  only  service  bad  in  tbe 
caiM  wa!'  by  publication.  Oronch  filed  no 
pleading,  and  made  no  appearance.  J  udg- 
oient  was  taken  upon  default.  The  affi- 
davit filed  tor  the  pabllcatlon  was  wholly 
Insu  Sclent.  It  did  not  state  that  the  pial  n- 
tltt  was  nn.  ble  to  makeservlce  of  the  som- 
mons  upon  the  defendant,  or  that  the  case 
was  onr  of  those  mentioned  lu  section  72 
of  tbe  Civil  Code.  Section  73,  Civil  Code; 
Shields  V.  Miller,  9  Kan.  890;  Harris  v. 
aaflin  86  Ran.  54;{,  13  Pac.  Rep.  830.  The 
Judgment  of  the  district  court  must  be  re- 
versed.   All  tbe  Jostices  concurring. 
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Bgverlt  V.  Faibohild  ot  a/. 
(iSupfvnM  Gourt  of  Kaniat.    Nov.  7,  IMt.) 

MOBTai.OM— FOKBOI/>9'7KE  —  FeRSONAI.  jQDeMBMT 

— Pbictick. 
TThere  an  action  io  brought  for  the  fore- 
closure of  a  real -estate  mortgage  and  a  personal 
lodgment  upon  the  notes  secured  thereby  against 
the  purchaser  of  the  morteaged  premises,  who 
has  assumed  the  payment  of  the  notes  secured  by 
tbe  mortgage,  and  the  malrers  of  the  notes  and 
mortgage,  toe  failure  to  Indorse  the  sammona, 
as  in  an  action  for  the  recovery  of  money  only, 
win  not  render  the  personal  Judgmen  against 
such  purchaser,  or  the  malcer  o*  tLe  notes  and 
mortgage,  void. 
{SvlUtbuB  bv  the  Court) 

Error  from  district  court,  Shawnee 
county;  John  Gutuiub,  Judge. 

Action  by  J.  L.  Beverly  against  William 
Falrcblld,  John  HIgglnbotbam,  and  A.  M. 
Fuller  for  an  Injunction.  Judgment  for 
defendants.  Plaintiff  brings  error.  Af- 
firm ?d. 

Statement  bt  thr  Court.    On  the  25tb 
day  of  April,  1887,  S.  N.  Burgen  and  wife  and 
A.  J.  Arnold  and  wife,  for  tbeconslderatlon 
of  t7,U00.  executed  a  deed  to  J.  L.  Beverly 
for  lots  381,391,  and  393,  on  Kansas  avenue, 
inHolzey's  addition  to  the  city  of  Topeka, 
and  also  for  a  certain  tract  of  land  adjoin- 
ing  said  lots.    In  the  deed,  which  Beverly 
accepted,  was  the  etaten,a0t  that  Beverly 
assumed  to   pay  two  ^otea,  secured  by 
mortgage  upon  tbe  P^^^l»e8,  omoanHni 
to«4,0iX).    On   the22a*^^jO'*?;'sepu5"l? 
1888.  William  Falrebllri  tjpy.joba  ^l^jf* 


botham  commenced  their  action  against 
A.  J.  Arnold  and  wife,  S.  N.  Burgen  and 
wife,  and  J.  L.  Beverly,  to  foreclose  the 
mortgage  of  $4,000,  mentioned  in  the  deed 
ofthe2dth  of  April,  ls87,  npon  the  prem- 
ises purchased  by  J .  L.  Beverly,  and  also  to 
recover  a  personal  judgment  against  all 
of  tbe  defendants  for  tbe  amount  of  the 
notes  secured  by  tbe  mortgage.  At  tbe 
commencement  of  the  action  a  summons 
was  Issued  and  served  upon  the  defend- 
ants, but  there  was  no  Indorsement  there- 
on for  tbeamount  claimed  nr  any  amount. 
J.  L.  Beverly  made  no  appenrance,  but  a 

gersonal  Judgment  was  rendered  against 
Im,  as  also  against  the  other  defendants. 
Tbe  judgment,  with  interest,  amounted  to 
$4,1^.  Afterwards  tbe  mortgaged  preml 
see  were  sold  to  Falrcblld  and  HIggln- 
botbam for  f2,135,  and  subsequently  an 
execution  was  Issned  and  a  levy  made  up- 
on the  individual  property  of  J.  L.  Bever- 
ly. The  premises  levied  upon  under  tbia 
execution  were  not  embraced  In  tbe  mort- 
gage. On  the  2»d  of  April,  1K89,  J.  L,.  Bev- 
erl.v  commenced  his  action  against  William 
Falrcblld,  John  HIgglnbotbam,  and  A.  M. 
Fuller,  tbe  sheriff  of  Shawnee  county,  to 
prevent  them  from  selling  orcauslng  to  be 
sold  tbe  real  estate  levied  upon  under  the 
execution  Issued  against  them,  but  which 
real  estate  was  not  embraced  in  the  mort- 
gage. Un  the  24tb  of  April,  I8t«9,  the  de- 
fendants filed  their  answer.  Subsequently 
J.  L.  Beverly  filed  his  reply.  Trial  had  on 
aith  of  April,  1889,  before  the  court  with- 
out a  Jur.v.  The  injunction  was  denied, 
and  tbe  defendants  recovered  a  judtcment 
for  costs.  Beverly  filed  his  motion  for  a 
new  trial,  which  was  overruled.  He  ex- 
cepted to  the  judgment  and  rulings  of  the 
court,  and  brings  tbe  case  here. 

M.  E.  M&ttliewa,  for  plaintiff  in  error. 
Vance  &  Campbell,  for  defendants  in  error. 

HoRTON,  C.  J.  The  mortgage  which 
was  foreclosed  was  dated  the  18tb  of 
March,  1887.  J.  L.  Beverly  purchased  the 
premises  mortgaged  on  tbe  25tb  of  April, 
1887,  and  assumed  the  payment  of  the 
mortgage.  He  was,  therefore,  the  owner 
of  the  premises,  subject  to  the  mortgage 
Hen,  and  entitled  to  the  possession  of  tbe 
same.  When  tbe  action  was  commenced 
by  William  Falrcblld  and  John  HIggln- 
botbam on  the  22d  day  of  September,  1888, 
to  foreclose  the  mortgage  and  obtain  per- 
sonal judgments,  Beverly  was  a  neces- 
sary party  defendant  In  the  foreclosure 
proceedings.  It  was  decided  by  this  court 
long  ago  that  in  an  action  to  recover  up- 
on a  note  and  foreclose  a  mortgage  given 
to  secure  the  same  nu  indorsement  was  re- 
quired on  the  summons.  It  not  being  an 
action  tor  the  recovery  of  money  only. 
Section  69.  Civil  Code;  George  v.  Hatton, 
2  Kan.  838;  Weaver  v.  Gardner,  14  Kan. 
847.  Therefore  we  think  in  this  case,  con- 
sidering the  action  and  tbe  judgment  ren- 
dered, that  the  failure  to  Indorse  the  sum- 
mons did  not  make  the  judgment  void. 
Simpson  V.  KIce,  etc.,  Co.,  43  Kan.  22,  22 
Pac.  Rep.  1019 ;  Friend  v.  Green,  48  Kan. 
167.  23  Pac.  Rep.  93.  If  the  plaintiffs  In  the 
original  action  had  wholly  disregarded  the 
mortgage,  and  brought  their  action 
against  Beverly  only  upon  hla  promise  ta 
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pay  the  notes  secured  bj  the  murtgagre, 
the  action  might  then  have  been  conttid- 
eretl  one  for  money  only,  and  In  such  a 
case  an  indorsement  of  the  summons 
would  have  been  necessary ;  but  such  was 
not  theactiou  which  wascommeuced.  The 
Judgment  of  the  district  court  wiil  be  af- 
firmed.   Ail  the  Justices  concurring. 

(47  Kan.  M)  

Pickens  et  al.  v.  Taylob. 
(Sxiprefne  Court  of  Kansas.  Nov.  7, 1891.) 
COKPORATioNS — Rights  op  Btockbolders  asd 
Ckeditoks. 
T.  and  P.  were  members  of  a  corporation. 
The  company,  being  In  debt,  conveyed  its  real 
estate  to  P.,  in  trust,  upon  which  to  Dorrow 
money  to  pay  indebtedness;  but  P.  afterwards 
refused  to  recognize  the  trust,  and  claimed  the 
property  as  his  own.  T.  was  an  indorser  and 
guarantor  of  the  company,  and  to  protect  himself 
was  compelled  to  take  an  assignment  of  a  judg 
ment  obtained  by  a  creditor  against  the  com- 
punv.  He  caused  a  levy  upon  the  property  to  be 
made  upon  tho  property  transferred  to  P.,  and 
also  began  proceedings  to  cancel  and  set  aside  the 
conveyance  to  P. ,  and  to  have  the  property  sub- 
jected to  the  pay  ment  of  his  judgment.  P.  claimed 
that  the  company  was  owing  him  a  large  sum  of 
money.  Afterwards  the  land  was  sold  on  execu- 
tion levied  at  tha  instance  of  T.  A  sale  was 
fairly  and  regularly  made  of  the  property  to  T., 
was  confirmed  by  the  court,  and  a  sheriff's  deed 
made  to  the  purchaser.  Afterwards,  P.  proposed 
to  pay  T.  the  amount  of  his  claim,  but  no  actual 
tender  was  made,  nor  was  any  proposal  made  un- 
til after  the  claim  was  extinguished  by  the  sale 
and  conveyance  of  the  property  to  T.  On  tho 
trial,  the  issues  were  found  in  favor  of  T,  V. 
then  asked  the  court  to  fix  a  short  time  within 
which  he  could  pay  off  T.  's  judgment,  and  take 
the  land  free  from  the  lien  of  such  judgment; 
but  the  request  was  refused,  and  a  Judgment  can- 
celing the  deed  of  the  company  to  P.  was  entered. 
Held,  that  the  refusal  and  entry  of  judgment 
were  not  erroneous. 
{SyllaJms  by  tfte  Court.) 

Error  from  district  court,  Morris  coun- 
ty; M.  }).  Nicholson,  Judge. 

Action  by  David  Taylor  against  BIchard 
Piclcens  and  another.  Judgment  for  iilain- 
tilf.    Defendants  bring  error.    AlBrmed. 

Kellogg  &  Sedgwick,  lor  ptaintitTs  in  er- 
ror.   J.  Jiijr  Buck,  for  defendant  in  error. 

Johnston,  J.  This  action  was  brought 
by  David  Taylor  to  set  aside  a  convey- 
ance made  by  the  Dunlap  Stone  &  Lime 
Company  to  Richard  Plclsena,  as  trustee 
for  the  company,  which  trust  it  is  alleged 
he  violated,  and  that  be  was  endeavor- 
ing to  apply  the  property  intrusted  to 
him  to  his  own  use  and  benefit,  instead  of 
to  the  purposes  intended  by  the  company. 
David  Taylor  was  a  judgment  creditor  of 
the  company,  and  brought  the  suit,  not 
only  to  set  aside  the  conveyance,  but  to 
prevent  Pickens  or  the  corporation  from 
selling  or  mortgaging  the  property  of  the 
corny)!! ny  which  he  hud  levied  upon  to  sat- 
isfy his  judgment,  and  to  have  the  land 
adjudged  subject  to  the  execution,  and 
that  he  be  permitted  to  sell  it  in  sutistac- 
tion  of  his  Judgment.  There  were  charges 
of  fraud  and  collusion  made  against  Pick- 
ens and  the  company  in  absorbing  the 
property  o'  the  eompany  for  the  payment 
of  ticlitious  clahiiK,  and  in  endeHVoring 
to  defeat  the  plaintiff  bi-low  in  obtaining 
•atisfaction  of  his  claim   and  judgment. 


The  case  was  here  before,  and  the  nature 
and  Hllugatious  of  the  same  have  been  fully 
stated.  Taylor  v. Stone,  etc., Co.,  38  Kan. 
547,  16  Pac.  Rep.  751.  Tliere  were  counter- 
charges of  fraud  made  against  Taylor, 
who  was  a  member  of  the  corporation, 
and  assisted  in  its  organization ;  but  the 
final  trial  of  the  case  haH  resulted  in  Tay- 
lor's favor,  and  the  general  findings  which 
have  Ijeen  made  sustaia  the  allegations 
made  against  the  plaintiffs  below,  and 
overthrow  those  made  against  Taylor. 
The  testimony  in  the  record  is  sufficient  to 
sustain  the  findings  and  judgment  of  the 
court.  It  was  adjudged  and  decreed  that 
the  conveyance  made  by  the  company  to 
Pickens  was  invalid,  and  that  the  com- 
pany was  the  owner  of  the  land  at  the 
commencement  of  the  suit,  subject  only 
to  alien  in  favor  of  the  Kansas  Loan  & 
Trust  Company  for  J1109.25,  with  iotereet. 
and  therefore  snbject  to  sale  to  liatiitfy 
tlie  Judgment  and  execution  of  the  defend- 
ant in  error.  It  appears  that  the  land 
was  sold  under  the  execution  to  Taylor 
on  July  27,  1886;  the  sale  was  confirmed 
by  the  court  on  October  15, 1S86;  and,  Oc- 
tober Snth  following,  a  sheriff's  deed  was 
executed  to  Taylor  in  accordance  with  the 
direction  of  the  court.  There  is  testi- 
mony offered  by  the  plaintiffs  in  error 
that  after  the  sale  and  conveyance  to  Tay- 
lor they  proposed  to  pay  Taylor  the 
amount  of  his  claim,  and  they  asked  the 
court  to  fix  a  short  time  after  Judgment 
in  which  Pickens  could  pay  off  the 
amount  due  to  Taylor,  which  the  court 
refused.  This  refusal  is  substantially  the 
only  objection  made  against  the  judg- 
ment of  the  court  below.  It  does  not  ap- 
pear, however,  that  a  tender  of  the  money 
was  actually  made,  nor  was  any  specific 
amount  named  or  proposed  to  be  paid. 
Neither  is  it  shown  that  Pickens  had  any 
ability  to  pay  the  amount  of  the  Judg- 
ment for  which  the  land  was  sold.  More 
than  that,  no  proposal  to  pay  Taylor 
was  made  until  alter  the  judgment  had 
been  extinguished  by  sale  and  a  convey- 
ance of  the  land.  Taylor  was  a  bona  Sde 
Judgment  creditor,  and  entitled  to  have 
the  property  of  the  company  subjected  to 
his  judgment,  and  tor  that  purpose  was 
entitled  to  have  any  fictitious  or  fraudu- 
lent conveyance  held  by  Pickens  against 
the  property  canceled  and  set  aside.  The 
property  was  levied  upon  as  the  property 
of  the  company,  and  that  it  was  the 
property  of  the  company  is  clearly  shown 
by  the  testimony.  The  claim  and  lien  of 
Taylor  appears  to  have  been  paramount 
and  superior  to  that  of  Pickens,  if  he  held 
any  claim  against  the  company  or  its 
property.  The  sale  upon  execution  ap- 
pears to  have  been  fair  and  regular.  It 
was  confirmed  by  the  court,  and  a  formal 
sheriff's  deed  was  executed.  By  this  sale 
and  conveyance  he  acquired  a  good  title 
to  the  land,  and  no  equitable  ctmsideru- 
tlons  are  presented  which  would  require 
that  conveyance  to  be  set  aside  for  the 
protection  of  any  claim  made  by  Pickens. 
Under  the  circumstances  of  the  case,  it  was 
too  late  after  that  conveyance  for  Pickens 
to  propose  to  pay  Taylor's  claim.  It  had 
beeu  satisfied  and  extinguished,  and  the 
property    in     question     had     effectually 
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passed  to  the  parcliaser.  Under  the  flnd- 
ioKS.  it  must  be  taken  that  the  charges  ol 
fraod  and  conspiracy  against  Taylor  are 
gruandless,  and  have  been  dlHproved.  We 
see  no  reason  to  disturb  the  flndiuKs  and 
Jnd|i;nicnt,  and  hence  there  uiust  be  an 
affirmance.    All  the  juHtlccs  c(>ucurriDg. 


(47  Kan.  268) 

MiBSOUUi  Pac.  Ry.  Co.  v.  Lea. 

{Supreme  Court  of  Kansas.    Nov.  7, 1891.) 
Amendment  of  Juoomest  —  Attounbt's  Fbb« — 
Question  for  Joky  —  Apfsai. — Jukisdiotion — 

WA1V8R. 

1.  Railway  Co.  t.  Merrill,  40  Kan,  404,  19 
Pac,  Rep.  793,  followed. 

2.  Wheroa  trial  court  rendersa  judgment  for 
a  less  amount  thau  the  verdict  returned  by  the 
]m-y,  such  judgment  (lannot  be  corrected  in  the 
supreme  court  to  conform  to  the  verdict  of  the 
jury  in  proceedings  in  error  brought  by  the  party 
against  whom  the  judgment  is  rendered,  when 
no  cross-petition  is  filed  by  the  party  in  whose 
favor  the  verdict  is  returned,  asking  for  a  cor- 
rection or  modiUcation  of  the  judgment. 

8.  Where  an  action  is  appealed  from  a  justice 
of  the  peace  to  the  district  court,  and  the  plain- 
tiff, with  the  consent  of  the  defendant^  filed  in 
the  district  court  a  new  petition,  setting  up  a 
claim  exceeding  tSOO,  and  the  defendant  volun- 
tarily appears  and  files  bis  answer  thereto,  the 
district  court  has  jurisdiction  to  hear  and  deter- 
mine the  action  upon  the  pleadings  filed  in  that 
court,  the  same  as  if  there  had  been  no  appeal. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Marshall  conn- 
ty;  £.  Hutchinson,  Judge. 

Action  by  William  H.  Lea  against  the 
Missouri  Pacific  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  er- 
ror.   Reversed. 

Waggoner,  Martin  &  Orr  and  John  V. 
Coon,  for  plaintiff  In  error.  W.  H. B.  Free- 
man, for  defendant  in  error. 

HoBTox,  C.  J.  William  H.  Lea  filed  his 
bill  of  particulars  against  the  MisHOurl 
Pacific Jgall way  Company  before  a  Justice 
of  the  peace  of  Marshall  county,  asking 
Judgment  for  $300  for  the  burning  of  a 
hay-stack  and  10  tons  of  hay,  all  valued 
at  f  360.  He  recovered  Judgment  against 
the  railway  company,  and  the  rase  was 
taken  to  the  district  court  by  appeal.  In 
that  court  Lea  flied  his  petition,  claiming 
Judgment  for  $360,  with  Interest,  and  a 
reasonable  attorney's  fee.  The  railway 
company  filed  an  answer  containing  a  gen- 
eral denial,  and  alleging  contributory  neg- 
ligence upon  the  part  of  Lea.  The  Jury  re- 
turned a  verdict  for$207.»8  rorI«a,but  the 
trial  court  deducted  $21.88  of  interest, 
which  was  Included  in  the  general  verdict, 
and  rendered  Judgment  In  favor  of  Lea  for 
f  186,  and  also  for  $60  attorney's  fee.  It 
appears  from  the  record  that  the  evidence 
as  to  the  amount  of  the  attorney's  fee  was 
taken  from  the  Jury  and  passed  upon  by 
the  court.  To  this  ruling  the  railway 
company  excepted.  The  exception  ought 
to  have  been  sustained.  "What  is  a  rea- 
sonable attorney's  fee  is  a  question  of  fact 
which  should  be  submitter]  anddetermlaed 
the  same  ns  any  other  f^.*  arising  in  th© 
case."  Railway  Co.  v.  \Lrrni,  40  if„U 
401.  19  Par.  Rep.  793.  MPi'  ...  "  KflU- 
Lea 


}.  •    Kaiiway  «.;o.  v.   v/»iTlll.  40  if.„ 
19  Par    Rep    m    '^^  ^ttornJf^^ 
,  expressly  stated «t*r«<;-^i  argi,,^  '^* 


If  the  attorney's  fee  of  $60  and  the  Interest 
of  $21.98,  deducted  by  the  trial  court  from 
the  general  verdict  of  the  Jury,  could  not 
be  allowed,  that  he  desired  a  new  trial  for 
his  client.  The  interest,  amounting  to 
$21.98,  If  recoverable  by  Lea.  cannot  be 
added  to  the  judgment  by  this  court,  be- 
cause Lea  has  filed  no  cross-petition  to 
correct  or  modify  the  judgment  of  thetrlal 
court.  Upon  the  record  and  the  state- 
ment of  the  attorney  for  Lea,  a  new  trial 
must  be  awarded. 

In  view  of  a  new  hearing.  It  Is  necessary 
to  dispose  of  another  question  presented. 
The  railway  company  claims  that  Its  mo- 
tion to  dismiss  the  action  for  want  of  Ju- 
risdiction, and  Its  objection  to  the  Intro- 
duction of  any  evidence  for  the  same  rea- 
son, should  have  been  sustained.  The  fol- 
lowingcaseHareclted:  Stanley  v.  Bank,  17 
Kun.  392;  Wagstatf  v.ChallIss,31  Kan. 212, 
1  Pac.  Rep.  031;  Berroth  v.  McElvaln,  41 
Kan.  289,  20  Pac.  Rep.  8.50.  We  think  the 
motion  and  objection  caine  too  late.  The 
petition  was  tiled  In  the  district  court  with 
the  written  consent  of  the  attorney  of  the 
railway  company  indorsed  thereon.  After 
the  petition  was  filed,  the  railway  com- 
pany made  a  voluntary  appearance  In  the 
court,  and  filed  an  answer  containing  a 
general  denial,  and  also  alleging  contrib- 
utory negligence.  The  motion  to  dismiss 
was  not  made  until  several  months  after 
the  answer  was  filed,  and  the  objection  to 
the  evidence  was  not  presented  until  the 
trial  was  commenced.  Again,  after  the 
amended  petition  was  filed,  the  railway 
company  entered  Its  appearance  by  filing 
a  motion  to  make  the  petition  more  defi- 
nite and  certain.  Under  the  statute,  the 
district  court  had  jurisdiction  of  the  cause 
of  action  even  if  there  had  never  been  any 
bill  of  particulars  filed  before  the  justice. 
The  voluntary  and  general  appearance  of 
the  railway  company  in  the  district  court 
gave  It  Jurisdiction  over  the  defendant. 
Hefferlln  v.  Stuckslager,  6  Kan.  166;  Cohen 
v.  Trowbridge,  Id.  393;  Carver  v.  Shelly, 
17  Kan.  474:  Haas  y.  Lees,  18  Kan.  454; 
Shuster  v.  Finan,  19  Kan.  116;  Dickson  v. 
Randal,  Id.  212.  "Any  voluntary  appear- 
ance of  a  party  to  an  action,  which  recog- 
nizes the  general  jurisdiction  of  the  court, 
or  which  is  not  made  lor  the  special  pur- 
pose of  contesting  the  Jurisdiction  of  the 
court,  or  for  any  other  special  purpose, 
will  be  construed  to  be  a  general  appear- 
ance in  the  case,  and  will  be  held  to  give 
the  court  general  Jurisdiction  in  the  case 
of  such  party."  Cohen  v.  Trowbridge,  6 
Kan.  .385,  393;  McBride  v.Hartwell,2Kan. 
411,415;  1  U.S.  Dig.  (1st  Series,)  101,  103, 
par.  580  et  seq.  If  the  railway  company 
had  not  consented  to  the  filing  of  the  new 
petition  in  the  district  court,  and  volun- 
tarily filed  its  answer  to  the  first  petition, 
and,  subsequently.  Its  motion  to  make  the 
amended  petition  more  definite  and  cer- 
tain, then  Its  motion  to  dismiss  ought  to 
I  have  been  sustained,  under  the  authority 
of  WagRtnH  V.  Challlss,  31  Kan.  212,  I  Pac. 
1  Bep.  631 ;  Berroth  v.  McElvaln, 41  Kan.  269, 
I  20  Pac.  Rep.  850.  The  judgment  of  the  dis- 
trict court  will  be  reversed,  and  the  cause 
I  reiuRnded  for  a  new  trial.  All  the  Justices 
\  concurring. 
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Hill  et  al.  r.  Wand. 


(Supreme  Court  of  Kansas.    Nov.  7, 1891.) 

Landlobd  akv  Tsnant— Estoppil — Motion  for 
New  Trial. 

1.  "Thereupon  the  defendants  filed  in  writing 
their  motion  for  a  new  trial. "  The  word  "there- 
upon" in  this  sentence,  which  appears  in  the  rec- 
ord immediately  after  the  verdict  of  the  jury, 
construed  as  an  adverb  of  time,  and  held  to 
mean  "without  delay  or  lapse  of  time. " 

8.  A  landlord  who,  having  leased  a  portion  of 
•  building  to  H.,  and  who  informs  W.,  occupy- 
ing the  balance  of  the  building  under  a  lease 
which  is  about  to  expire,  that  he  has  leased  the 
whole  building  to  H.  from  the  expiration  of  hia 
(W.'s)  lease,  with  authority  on  the  part  of  H. 
to  sublet,  and  advises  W.  to  lease  of  U.,  and  W. 
leases  of  H.,  is  estopped  from  denying  the  au- 
thority of  H.  to  sublet  to  W. ;  and  the  privies  of 
said  landlord,  taking  under  him  by  a  subsequent 
loase,  are  also  estopped. 

3.  The  evidence  examined,  and  held  not  to 
establish  any  cause  of  action  infavorof  the  plain- 
tiff below,  and  that  the  court  erred  in  overruling 
the  demurrer  thereto. 

(Syllabus  by  Strang,  C.) 

CommlBsIoners'  derision.  Error  from 
district  court,  Shawnee  county;  John 
GuTHRiR,  Judge. 

Action  by  John  Wand  aj^ainst  Charles 
M.  Hill  and  Horace  P.  Hill.  Judgment 
for  plaintiff.  Defendants  bring  error. 
Reversed. 

Martin  St  Keeler,  for  plaintiffs  In  error. 
Rosftington,  Smith  &  Dallas, lor  defendant 
in  error. 

STRANa,  C.  Action  for  dania««s.  The 
petition  alleges  that  in  June,  1886,  John 
Wand  was  a  druggist,  with  a  stock  of 
goods,  in  poBsesBion  of  the  store-rooms 
un  lot  218,  on  Kansas  avenue,  Tupeka, 
as  tlie  tenant  of  Allen  Sells,  owner  ot 
the  Windsor  Hotel  buildinK.  said  store- 
rooms being  a  part  of  said  buildini;:  that 
ftt  the  same  time  the  plaintiffs.  Hill  Bros., 
OS  partners,  were  in  possession  of  the 
Windsor  Hotel  nnder  a  five  years'  leaae 
from  said  Allen  Sells;  that  the  plaintiffs 
represented  to  the  defendant,  John  Wand, 
that  they  also  had  a  lease  on  the  store- 
rooms occnpted  by  him  covering  the  period 
of  the  last  three  years  of  their  hotel  lease, 
and  thus  induced  said  Wand  to  take  a 
lease  of  said  store-rooms  of  them  for  the 
period  ofthreeyears, at  themonthly  i-ental 
offlSU;  that,  after  giving  Wand  said  lease, 
the  plaintiffs  sold  their  furniture,  and  as- 
signed their  lease  of  said  hotel  to  Pass- 
more  &  Wiggins;  that  after  Passmore  & 
Wiggins  obtained  posaesRlon  of  said  hotel 
they  notified  the  defendant  that  their  pred- 
ecessors. Hill  Bros.,  never  had  any  lease 
from  Sells  for  the  storerooms  occupied  by 
him,  and  that  he  must  either  surrender 
the  poasesslon  of  said  rooms  to  them  or 
pay  them  a  much  higher  rent;  tha  he 
saw  Mr.  Sells,  and  learned  from  him  that, 
while  he  thought  he  hud  leased  said  store- 
room to  the  Hills,  he  had  ascertained  that 
he  had  only  contracted  to  lease  it  to  them, 
and  had  not  leaHcd  it;  that  said  Wand, 
learning,  as  he  believed,  that  the  Hills  had 
uo  lease  of  said  store-roomR,  and  no  author- 
ity to  lease  the  narab  to  him,  and  believing 
llint  his  lease  from  them  did  not  protect 
bim,a«  be  ttllegesltdldnot,  was  compelled, 


rather  than  to  more  ont,  to  talce  a  leastf 
from  Passmore  A  Wiggins,  and  pay  a 
much  larger  monthly  rental,  to-wlt,  the 
sum  ot  9175  per  month,  whereby  be  was 
damage*!  in  the  sum  ot  $35  per  month  for 
three  years,  or  in  the  aggregate  fUOO. 
The  defendants  below  answered  by  gen- 
eral denial.  When  the  rase  was  reached 
for  trial,  and  the  plaintiff  had  introduced 
his  evidence,  the  defendants  demurred 
thereto,  for  the  reason  that  it  failed  to  es- 
tabllsn  a  cause  of  action,  which  demurrer 
was  overruled. 

The  first  question  to  be  discnssed  here  Is 
a  question  ot  practice  raised  by  the  de- 
fendant, who  contends  that  there  is  no 
case  here  for  review ;  that  tha  case  made 
does  not  show  that  the  motion  for  a  new 
trial  was  filed  In  the  court  below  within 
the  statutory  time;  and  that,  therefore, 
under  the  decisions  of  this  court,  the  case 
should  be  dismissed.  Whether  this  con- 
tention is  correct  or  not  depends  upon  the 
construction  ot  the  word  "thereupon," 
appearing  in  connection  with  the  allega- 
tion of  the  filing  of  the  motion  tor  a  new 
trial.  The  case  made  recites  that  "after 
hearing  the  arguments  of  counsel,  and  be- 
ing duly  Instructed  by  the  court,  the  Jury, 
after  due  deliberation,  returned  to  the 
court  its  general  verdict,  and  its  special 
findings  upon  particular  questions  of  fact 
stated  by  the  defendants,  whicb  verdict 
and  findings  are  In  the  wonis  and  figures 
following,  to-wlt."  Then  follows  tbe  ver- 
dict and  special  answers,  immediately  at 
the  end  ot  which,  and  In  close  connection 
therewith,  the  following  declaration  ap- 
pears: "Thereupon  the  defendants  filed 
In  writing  their  motion  for  a  new  trial,  ot 
which  the  following  is  a  copy. "  Then  fol- 
lows a  copy  ot  the  motion  for  new  trial, 
and  the  reasons  therefor.  By  reference  to 
Webster's.  Wnrcester's.  and  other  Diction- 
aries, we  find  the  word  "thereupon"  de- 
fined as  follows:  "Thereupon,  (1)  upon 
that  or  this.  (2)  On  accoimt  of  that;  in 
consequence  of  that."  In  Anderson's  Dic- 
tionary of  Law,  it  is  thus  defined:  "There- 
upon.— ^without  delay  or  lacse  of  time." 
From  these  authorities  it  will  be  seen  that 
the  word  "thereupon"  is  employed  to  ex- 
press a  canse  or  condition,  or  la  used  as 
expressive  ot  time.  The  record  in  this  case 
shows  the  different  stages  ot  the  trial, 
each  succeeding  the  utherin  regular  order, 
down  to  and  including  the  return  of  the 
verdict  of  the  jury.  It  then  proceeds  as 
follows:  "Thereupon  the  defendants  filed 
their  motion  In  writing  for  anew  trial." 
As  employed  here,  and  In  this  connection, 
wedo  not  think  the  word  "thereupon"  re- 
fers to  a  cause  or  condition  precedent,  but 
that  It  is  used  as  an  adverb  ot  time,  and 
means,  in  the  language  of  Anderson's  work 
above  referred  to,  "  without  delay  or  lapse 
of  time;"  and  that,  with  the  balance  ot 
the  sentence  which  it  introduces,  it  means 
that  Immediately  upon  the  return  of  the 
verdict  of  the  jury  the  defendants  filed 
their  motion  for  a  new  trial.  With  this 
construction  upon  the  word  "thereupon." 
It  follows  that  the  motion  for  new  trial 
was  filed  iu  time,  and  the  case  is  properly 
here  for  review. 

The  second  contention  ot  the  plaintiffs 
Is  that  the  court  erred  In  overmltng  their 
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demurrer  tothe  evidence  of  theplalntlB  be- 
low. Did  the  evidence  ot  the  plaintlO  be- 
low eatabllab  a  prima  tucie  case  against 
tbe  defendants  in  tbe  trial  coort?  If  It  did 
not,  then  the  court  erred  lo  Its  ruling; 
otherwise  the  rnlins  of  the  conrt  was  cor- 
rect. The  proper  answer  to  this  questioD 
must  determine  whether  or  not  tbe  plain- 
tiff below  had  sncb  a  lease  of  the  store* 
rooms  occupied  by  him  In  the  Windsor  Ho- 
tel building,  from  Hill  Bros.,  as  would 
{irutect  him  in  such  occupancy.  If  his 
ease  from  the  Hills  was  sufficient  to  pro- 
tect him  In  his  rights  therein  stipulated, 
then  he  had  no  cause  of  action  against 
them,  under  the  evidence,  notwithstand- 
ing tbe  fact  that,  ignorant  of  his  rights 
under  tbe  law,  he  was  induced  by  Pass- 
more  &  Wiggins  to  take  a  new  lease  of 
them  for  tbe  same  premises  at  a  higher 
rental ;  and  the  demurrer  to  tbe  evidence 
should  have  been  sustained.  The  Hills 
had  a  proper  lease  of  tbe  hotel  building, 
except  the  store-rooms  occupied  at  the 
time  by  Wand,  from  the  owner,  Allpu  Sells, 
for  a  period  running  three  years  yet,  from 
the  ensuing  1st  of  November,  1886.  Said 
lease  also  contained  tbe  following  clause: 
"Said  Allen  Sells  agrees  to  lease  said 
store  room  or  rooms  to  said  Horace  F. 
Hill  upon  reasonable  notice  by  said  Hill, 
at  a  monthly  rent  of  f126  in  advance; 
provided,  always,  that  said  Allen  Sells  can 
get  peaceable  possession  of  the  same  from 
tbe  present  occupant,  and  will  connect  said 
drug-store  with  the  hotel  by  a  door  or 
other  opening. "  Wand  was  in  possession 
of  said  store-room  as  tenant  of  Allen  Sells, 
tbe  owner,  and  his  term  would  expire  on 
the  Is  t  day  of  M  o vember,  1 88K.  In  J une,  1886, 
Wand  and  the  Hills  had  made  the  con- 
nection between  the  drng-stoi-e  and  hotel 
spoken  of  in  tbe  clause  of  the  lease  from 
Bells  to  the  Hills  above  recited,  and  were  in 
some  trouble  about  the  amount  to  be 
paid  by  Wand  to  the  Hills  for  the  privilege 
of  said  opening;  he  wishing  said  passage- 
way kept  open  to  enable  him  to  sell  cigars 
to  tbe  guests  of  the  hotel.  Pending  tbe 
discussion  of  said  difficulty,  and  attempts 
to  settle  the  same  by  Wand  and  tbe  Hills, 
Allen  Sells,  the  owner  of  all  tbe  property, 
and  landlord  of  both  Wand  and  the  Hills, 
appears,  and  advised  Wand  to  settle  tbe 
passage-way  matter  with  the  Hills.  He 
saiJ  to  Wand  that  he  (Sells)  had  leaaed 
the  store-rooms  to  the  Hills  from  tbelstot 
November  following,  and  that  if  he  ( Wand ) 
did  not  settle  with  the  Hills  they  would 
put  him  out  at  that  time.  Sells  left  Wand, 
and  after  a  short  time  returned,  and  told 
him  that  the  Hills  would  settle  the  archway 
matter  for  f25  per  month,  and  give  him  a 
lease  of  the  store-room  from  November  Ist 
at  f  150  per  month,  and  the  free  use  of  the 
archway,  and  that  be  (Sells)  would  advise 
W^and  to  do  that.  Sells  said  be  had  leased 
to  the  Hills,  and  they  could  sublease  to  him. 
Wand  concluded  to  do  as  Sells  advised  him, 
and  settled  up  the  archway  dispute,  and 
took  a  lease  of  the  store-rooms  of  the  Hills 
for  the  remaining  tnree  years  of  their  lease 

le 
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of  the  hotel,  to-wit,  three  wears  from  No 
vember  1, 1886.   Afterwafrt/gome  time,  th 
Hills  sold  out  to  P«««,^f,re  &  VfiganB, 
assigned    to  Hwi^\<!^  hotel  l^^' 
,  time  after  i'i.««n,^   ^'/fc  VVitfWjJjT* 
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Sossession  of  the  hotel  tbey  obtained  from 
ells  a  lease  of  tbe  store-rooms  occupied 
by  Wand.  They  then  notified  Wand  to 
quit  and  surrender  to  them  tbe  rooms  be 
occupied,  and  when  Wand  objected,  and 
Informed  them  of  Ills  lease,  they  told  him 
it  was  not  valid,  because  the  Hills  never 
had  a  lease  of  paid  rooms  from  Sells,  and  no 
authority  to  rent  them  to  him.  Passmore 
ft  Wiggins,  however,  offered  to  rent  the 
rooms  to  Wand,  but  at  a  much  higher 
rental  per  month.  Wand,  believing  his 
lease  not  good,  finally  rented  of  Passmore 
&  Wigg^ins  at  a  rental  of  $26  per  month 
in  advance  of  the  amount  he  was  to  pay  un- 
der his  lease  from  theHllls.  Wonldthelease 
from  the  Hills  to  Wand  for  the  store-rooms, 
nnder  all  the  circumstances  under  which 
it  was  made,  have  protected  him  in  the 
possession  thereof?  We  think  It  would. 
The  lease  from  the  Hills  to  Wand  was  a 
proper  lease  in  writing  for  tbe  premises  oc- 
cupied, and  to  be  occupied,  by  Wand.  The 
Hills  actually  had  In  writing,  at  the  least, 
an  agreement  on  the  part  of  Sells  to  leaaa 
to  tbem  the  rooms  occupied  by  Wand  for 
a  stipulated  rental,  upon  reasonable  no- 
tice, provided  be  could  g^et  peaceable  pos- 
session of  the  same  from  Wand.  The  evi- 
dence shows  that  he  either  had  notice  or 
It  was  waived.  The  peaceable  possession 
of  the  premises  was  surrendered  to  him  by 
Wand,  and  the  opening  between  the  drug- 
store and  hotel  had  been  made,  so  that 
all  the  conditions  upon  which  Sells  was  to 
lease  the  premises  occupied  by  Wand  and 
the  Hills  were  executed.  At  this  juncture 
Sells,  who  has  agreed  In  writing  to  lease 
to  theHllls,  appears  and  informs  Mr.  Wand 
that  he  has  leased  to  the  Hills,  andadvises, 
and,  in  the  language  of  Wand,  begs  bim 
to  take  a  lease  from  the  Hills,  saying  they 
have  authority  to  sublet.  In  pursuance 
of  Sells'  advice  and  Importunities,  Wand 
does  take  a  lease  from  theHllls,  and  remains 
in  possession  thereunder.  After  ail  that 
had  transpired,  eonld  Mr.  Sells  have  come 
forward  and  demanded  and  obtained  pos- 
session of  said  rooms  from  Wand  during 
the  life- time  of  Wand's  lease  from  tbe  Hills, 
upon  the  ground  that  Hills  had  no  au- 
thority to  make  the  lease  to  Wand?  We 
think  not.  Mr.  Sells  would  be  fully  es- 
topped from  denying  the  authority  on  tbe 
part  of  tbe  Hills  to  make  the  lease  in  ques- 
tion, and  such  lease  would  amply  protect 
Mr.  Wand  in  his  rights  thereunder,  as 
against  Mr.  Sells.  Having  told  Wiind  that 
be  bad  leased  the  rooms  to  the  Hills,  that 
they  bad  authority  to  sublet,  and  thus  in- 
duced Wand  to  lease  of  tbe  Hills,  he  (Sells) 
could  never  be  beard  to  say  that  tbe  Hills 
did  not  have  authority  to  make  tbelease  to 
him.  Tbe  law  will  not  tolerate  such  con- 
duct, and  declares  whoever  Indulges  in  It 
forever  estopped  from  denying  the  author- 
ity he  has  affirmed  to  exist.  **  In  accord- 
ance with  this  case,  It  is  now  a  well-estab- 
lished principle  that  where  the  true  owner 
of  property,  for  however  short  a  time, 
holds  nut  another,  or  allows  another  to 
appear,  as  the  owner  of.  or  as  having  full 
power  of  dloposltlon  over,  the  property, 
the  same  being  In  the  latter's  actual  pos- 
session, and  Innocent  third  parties  am 
thus  led  into  deallntr  with  such  apparent 
owner,  they  will   be   piotected.    •    •    • 
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Such  rights  do  not  depend  upon  the  actual 
title  or  ritsbt  or  antlioiity  of  the  party 
with  whom  they  have  directly  dealt,  but 
are  derived  from  the  conduct  ol  the  real 
owner,  which  precludes  him  from  disput- 
ing a^tuinst  them  the  existence  of  the  title 
or  right  or  power  which  he  caused  or  al- 
lowed to  appear  to  be  vested  in  the  party 
niaUing  the  sale."  Bigelow,  Estop.  560. 
"  Where  the  owner  of  property  confers  up- 
on another  an  apparent  title  to  or  power 
of  disi>osltion  over  it,  he  is  estopped  from 
asserting  his  title,  as  against  an  Innocent 
third  party,  wbo  has  dealt  with  the  ap- 
parent owner  in  reference  thereto,  without 
knowledge  of  the  claims  of  the  true  owner. 
The  rights  of  such  third  party  do  not  de- 
pend upon  the  actual  title  or  authority  of 
the  one  with  whom  he  dealt,  hut  upon  the 
act  of  the  owner,  which  precludes  him 
from  disputing  the  title  or  authority  he 
has  apparently  conferred."  McNeil  v.  Bank, 
4G  N.  Y.  325. 

These  two  authorities,  which  are  so 
near  alike,  the  one  from  Bigelow  on  Es- 
toppel, and  the  other  from  a  decided  case 
in  the  New  York  courts,  seem  to  be  in 
point  in  this  case.  These  authorities 
hold  that,  where  the  owner  of  property 
holds  out:  another  as  having  power  of  dis- 
position or  authority  over  the  same  for 
any  purpose,  he  is  estopped  from  denying 
the  existence  of  sucii  power  of  disposition 
or  authority  over  the  property,  iw  against 
the  rights  of  a  person  who  has  innocently 
dealt  with  him,  who  Is  thus  given  such 
apparent  power  of  disposition  or  author- 
ity. Allen  Sells  not  only  told  Wand  that 
be  bad  leased  the  store-rooms  to  the  Hills, 
but  told  him  they  had  power  to  sublet, 
and  "  begged"  Wand  to  take  a  lease  of  tbe 
Hills.  In  this  he  not  only  held  the  Hills 
out  to  Wand  as  having  full  power  of  dis- 
position of  the  rooms  b3'  lease,  but  ad- 
vised Wand  to  take  a  lease  from  the  Hills 
under  the  powerof  disposition  he  declared 
they  possessiid.  Wand  dealt  with  theHllls, 
believing  from  the  representations  of  Sells 
that  they  had  full  power  of  disposition 
over  tbe  rooms  he  desired.  Can  it  be 
that  Sells  could  afterwards  be  heard  to 
deny,  as  against  Wand,  that  the  Hills  had 
full  power  of  disposition  over  the  store- 
rooms leased  by  him  from  them?  We 
think  not.  If  he  could  not  deny  the  exist- 
ence of  such  power  In  the  Hills  by  word, 
could  he  by  any  act  of  his  destroy,  set  aside, 
or  annul  the  apparent  power  of  disposition 
over  said  rooms  existing  in  the  Hills? 
Again  we  say,  "  No. "  "  The  rights  of  such 
third  party  do  not  depend  upon  the  act- 
ual authority  of  tbe  one  with  whom  he 
dealt,  but  upon  the  act  of  tbe  owner, 
which  precludes  him  from  disputing  the 
authorit.v  he  has  apparently  conferred." 
46  N.  ¥.,  supra.  So, in  this  case,  the  rights 
of  Wand  under  the  lease  from  the  Hills  did 
not  depend  upon  any  actual  authority  or 
power  of  disposition  over  the  rooms 
leased  in  the  Hills,  but  upon  the  apparent 
power  of  disposition  thereof  conferred  up- 
on them  by  Sells  holding  them  out  to 
Wand  as  rightfully  possessed  of  such  power- 
That  is,  it  mattered  not,  so  far  as  Wand's 
rights  under  his  lease  from  the  Hills  were 
concerned,  whether  the  Hills  bad  a  lease 
from  Sells  or  not.    After  Sella  had  repre- 


sented them  to  Wand  as  having  one,  with 
power  to  sublet,  he  could  not  deny  that 
they  did  have  one  containing  sucli  au- 
thority. This  being  true,  a  subsequent 
lease  from  Sells  tu  Passmore  &  Wiggins 
conferred  upon  them  no  greater  rights  as 
against  Wand  than  Sells  had,  and  no 
more  power  to  deny  the  authority  of  the 
Hills  to  make  the  lease  to  Wand  than  Sells 
himself  possessed.  The  Hills  did  not  at 
any  time  dispute  their  power  to  lease  to 
Wand,  but  all  tbe  time  affirmed  that  their 
lease  to  Wand  was  a  good  one,  and  that 
it  fully  protected  him  In  the  enjoyment  of 
his  rights  stipulated  therein.  As  neither 
Sells  nor  Passmore  &  Wiggins  could  dis- 
pute the  validity  of  Wand's  lease  from  the 
Hills,  we  take  it  that  such  lease  would 
have  protected  him  in  the  enjoyment  of 
the  rights  in  said  lease  stipulated,  against 
all  the  world.  Anderson  v.  Armstead,  69 
111.  452,  holds  with  tbe  two  authorities 
above  cited,  and  says  the  third  party  will 
be  protected.  "If  one  whose  name  is 
signed  by  another  to  n  deed  so  far  ac- 
knowledges the  deed  as  to  Induce  third 
persons  to  act  on  it  as  bis,  he  may,  with- 
out evidence  in  writing  of  an  estoppel,  he 
held  precluded  from  subsequently  denying 
the  deed."  Goodell  v.  Bates.  14  R.  I.  65. 
"Where  the  owner  or  the  person  having 
an  Interest  In  property  represents  another 
as  the  owner,  or  permits  him  to  appear 
as  such,  or  as  having  authority  over  it, 
he  will  lie  estopped  to  deny  such  owner- 
ship or  authority  against  persons  who, 
relying  on  his  representations  or  silence, 
have  purchased  or  acquired  interests  in 
tbe  property."  7  Amer. &  Rng.  Enc.  Law, 
18.  "Privies  are  bound  by  or  may  take 
advantage  of  an  estoppel  in  pais. "  East 
.\labama  R.  Co.  v.  Tennessee  &  C.  R. 
R.  Co..  78  Ala.  274:  Karnes  v.  WIngate,  M 
Ind.  594;  Timon  v.  Whitehead,  58  Tex. 
290;  Wood  v.  Seely,  32  N.  Y.  105.  "Where 
»  person  is  estopped,  his  creditors  attach- 
ing the  property  in  question  are  estopped 
also. "  Parker  v.  Crittenden,  37  Conn.  148. 
A  point  is  made  that  the  special  findings 
of  fact  are  not  sustained  by  the  evidence, 
but  that  the  Jury,  in  making  them,  ig- 
nored all  the  evidence  in  the  case  relating 
to  the  questions  to  which  their  findings 
are  answers.  The  findings  are  not  only 
notsupported  by  any  evidence,  but  are  di- 
rectly against  all  the  evidence  relating 
thereto.  With  our  view  of  the  law  of  this 
case,  tills  is  all  we  care  to  say  about  the 
flndhigs.  Wethink  the  lease  from  the  Hills 
to  Wand  protected  Wand  in  the  enjoyment 
of  all  the  rightti  he  stipulated  for  therein. 
It  follows,  then,  that  if  Wand,  having  a 
lease  that  would  protect  him  in  bis  rights, 
allowed  Passmore  &  Wiggins,  or  any  one 
else,  except  the  Hills,  to  persuade  him  to 
take  a  subsequent  lease  at  a  higher  rent- 
al, the  Rills  were  not  to  blame;  and  hav- 
ing done  so,  and  paid  a  higher  rental,  he 
had  no  cause  of  action  against  the  Hills 
therefor,  and  the  demurrer  to  tbe  evidence 
should  have  been  sustained.  It  Is  recom- 
mended that  the  Judgment  of  the  district 
court  be  reversed,  and  the  case  remanded 
for  new  trial. 

Prr  Curiam.    It  Is  bo  ordered ;  all  tbe 
Justices  concnrring. 
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Wichita  &  C.  By.  Co.  v.  Gibbs. 

{Supreme  Court  of  Kansas.     Nov.  7, 1891.) 

Railroad  Companies  —  Btock-Kiluso  Cabe»— 

Pleading — Excessite  Verpiot. 

1.  In  an  action  brought  under  the  railroad 
stock  law  of  1874,  it  is  essential  to  allege  that  the 
BtoclE  was  killed  or  injured  in  the  county  in 
which  the  action  was  brought;  but  where  the 
plaintiff  alleges  that  the  defendant  company 
owned  and  operated  the  road  over  and  across  the 
plaintiff's  premises,  in  Keno  county,  and  that 
the  defendant  killed  the  plaintiff's  cow  "on  the 
said  railway  track  of  said  defendant,  and  by  the 
operation  ot  said  railway, "  and  no  other  railroad 
or  railway  track  is  mentioned  in  the  pleadings 
except  the  one  through  the  plaintiff's  farm,  the 
pleadings  sufficiently  show  that  the  accident 
occurred  in  Keno  county,  where  the  action  was 
brought. 

2.  Where  a  railroad  company  owns  and  op- 
erates a  railroad,  the  construction  of  which  is 
not  entirely  finished,  and,  while  so  operating 
the  road,  permits  the  contractor  who  constructed 
the  road  to  run  his  construction  train  over  tho 
road  so  owned  and  operated  by  the  company,  and 
which  at  the  time  is  unfonced,  and  a  cow  is  killed 
by  the  construction  train  in  consequence  of  the 
omission  to  inclose  the  road  with  a  fence  wher« 
it  could  have  been  fenced,  an  action  may  be 
maintained  against  the  railroad  company  to  en- 
force the  statutory  liability  for  the  loss  of  the 
cow.  Railroad  Co.  v.  Ewing,  28  Kan.  273;  Rail- 
way Co.  V.  Wood,  24  Kan.  619. 

3.  The  rejection  of  testimony  which  only 
tended  to  establish  questions  not  in  dispute  is 
not  error. 

4.  The  verdict  in  the  case  found  to  bo  ex- 
cessive, and  the  judgment  is  directed  to  be  mod- 
ified In  accordance  with  the  undisputed  testi- 
mony as  to  the  amount  of  damages  sustained. 

{Syllobxis  by  the  Court.) 

Error  from  district  conrt,  Seno  county ; 
L.  HotTK,  .rudge. 

Action  by  W.  E.  Glbbs  against  the 
Wichita  &  Colorado  Railway  Conij-nny. 
Judgment  for  plaintiR.  Defendant  brings 
error     Modified. 

J.  H.  Richards  and  C.  E.  Benton,  Tor 
plaintlfl  in  trror.  R.  A.  Campbell  and  W. 
E.  Vincent;  for  defendant  in  error. 

JoiixsTON,  J.  This  action  was  brought 
by  W.  E.  Glbba  against  ttie  Wichita  & 
Colorado  Railway  Company  to  recover  as 
damages  the  vnlue  of  the  plalntilT's  cow 
and  calf,  alleged  to  have  been  killed  by 
the  negligence  of  the  railway  company  in 
the  operation  ot  its  railroad  at  a  point 
whei-e  it  was  not  fenced.  The  Jury  re- 
turned a  verdict  in  favor  of  Gibbs  for 
904.59.  and  judgment  was  rendered  there- 
on. The  railway  company  alleges  numer- 
ous errors.  Tiie  first  complaint  is  that 
the  amended  bill  of  particulars  upon 
which  the  case  was  tried  failed  to  state 
facts  snfttcient  to  constitute  a  cause  of  ac- 
tion, and  therefore  the  court  erred  in 
overruling  the  demurrer  thereto.  As  the 
Action  was  brought  under  the  railroad 
stock  law  of  1874,  it  was  essential  to  al- 
lege that  the  stock  was  killed  or  Injured 
In  the  connty  in  which  the  suit  was  com- 
menced: and  It  Is  contended  that  there 
is  an  entire  omission  of  „py  allegation  in 
regard  to  tlje  county  Jn  ^uicU  the  animal 
In  controversy  was  ail,,  ".J  to  Iiqvo  h/^.u 
killed.  Although  the  ^]et'''  tlonn  a^Ar*  t 
as  explicit  In  tJiia  rw/)  ,%/f^  theyj,^''?li 
have  been,  we  think  thhf  "Jielentwrni^ 
that  theatcldvntomA^tit^jieno  l^lii^*^ 
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where  the  action  was  brought.  It  Is  al- 
leged that  the  defendant  company  owned 
and  operated  a  road  over  and  across  the 
plaintiff's  farm,  describing  It,  in  Reno 
county,  Kan.:  and  that  the  defendant 
killed  plalntlff'H  cow  "on  the  said  railway 
track  of  said  defendant,  and  b}-  the  oper- 
ation of  said  railway."  No  other  railroad 
or  railway  track  is  mentioned  In  the 
pleading  except  the  one  through  the  plain- 
tiff's farm,  which  is  alleged  to  be  in  Reno 
county.  It  was  found  by  the  Jury  that 
the  cow  was  killed  by  a  train  operated 
upon  the  line  of  the  Wichita  &  Colorado 
Railway,  but  that  it  was  killed  by  a  con- 
struction train  operated  and  controlled 
by  Guy  Phillips.  He  contracted  to  build 
the  railway  for  the  company  for  a  stipu- 
lated consideration,  and  at  the  time  the 
cow  was  killed  the  road  was  incomplete. 
The  company  complains  becauue  the  court 
refused  to  receive  In  testimony  the  con- 
tract between  the  company  and  Phillips, 
which  was  offered  forthe  purpose  of  show- 
ing that  the  killing  occurred  when  the 
road  was  In  the  course  of  construction, 
and  was  still  under  the  control  of  the  con- 
tractor. The  contract,  however,  con- 
tained nothing  showing  who  was  In  con- 
trol of  the  rood  at  the  time  complained  of, 
nothing  which  would  shed  any  light  upon 
the  questions  In  dispute,  and  hen:e  the 
testimony  offered  was  immaterial.  There 
was  no  question  but  that  Phillips  was  the 
contractor  engaged  in  bulldinir  the  road 
between  Wichita  and  Uutcninson.nor  any 
question  that  the  construction  of  tho 
road  was  not  entirely  finished.  There  is 
evidence,  however,  that  the  road  was  so 
far  completed  through  the  land  of  the  de- 
fendant in  error  that  it  r-ould  be  used  by 
the  company,  and  that  the  railway  com- 
pany was  in  possession  of  the  road  when 
the  accident  Is  claimed  to  have  occurred. 
It  was  operating  regular  trains  through 
his  farm,  and  carrying  botli  passengers 
and  fi-eight.  It  Is  claimed  by  the  com- 
pany that  because  the  cow  was  killed  by 
the  construction  train,  which  was  operat- 
ed and  controlled  by  the  contractor.  It  can- 
not beheld  liable  for  damages.  The  rec- 
ord shows  that  the  company  was  the  own- 
er of  the  roud,  and  was  engaged  in  its 
operation.  Tiiefact  that  the  road  was 
incomplete,  or  that  the  company  permit- 
ted Phillips  to  run  a  construction  train 
over  it,  will  not  absolve  it  from  liability. 
It  was  not  inclosed  with  a  lawful  fence, 
and  the  statute  casts  a  liability  upon  the 
company  for  cattle  killed  or  Injured  by 
the  engine  or  cars  on  such  railway;  "and 
that  this  does  not  require  that  such  en- 
gine and  cars  be  owned  and  operated  by 
the  company  was  decided  in  the  case  of 
Railroad  Co.  v.  Ewing.  23  Kan.  278." 
Railway  Co.  v.  Wood,  24  Kan.  619.  See, 
also.  Railway  Co.  v.  Curl,  28  Kan.  622. 
Under  the  cases  cited,  the  contention  <>f 
the  plaintiff  In  error  cannot  be  sustained, 
and  there  was  no  error  In  refusing  the  in- 
struction which  was  requested,  or  In  de- 
nying the  motion  of  plaintiff  In  error  for 
Judgment  upon  the  findings  of  the  jury. 

The  obicctions  made  against  the  admis- 
sion ot  testimony  are  not  good.  The 
company  contends  that  the  verdict  Is  not 
BUBlalued  iiy  sutHcieut  evidence.    The  tes- 
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tlmony,  thoosb  very  weak,  tends  to  auM- 
taln  tbe  claim  of  the  defendant  in  error 
that  tbe  cow  was  killed  In  the  operation 
ol  the  railroad;  but  we  are  unable  to  find 
testimony  wlilch  Justified  the  jury  In 
awarding  danias;eB  in  the  sum  of  $&4  59. 
Tbe  evidence  of  the  plaintiff  und  hiti  wtt- 
neasee  placed  tbe  value  of  the  cow  at  $35, 
and  the  question  of  damafj^ea  for  tbe  Iohs 
of  tbe  calf  was  excluded  from  the  consid- 
eration of  the  jury.  Tbe  only  evidence  as 
to  any  attorney's  fee  fixed  tbe  sum  of  $20 
as  a  proper  and  reasonable  charge. 
Gibbs,  then,  is  entitled  to  $35,  the  value 
of  the  cow,  with  Interest  at  7  per  cent,  on 
that  sum  from  September  4,  188G,  when 
tlie  cow  was  killed,  until  July  18,  1N8S, 
wlien  the  verdict  was  returned,  which  was 
$4.59,  making  theamuunt  $39.59;  and  this 
amount,  with  the  $20  attorney's  fee,  is  all 
that  should  have  been  included  in  tbe  ver- 
dict. The  judgment  must  therefore  be 
modified,  and  the  case  in  remanded,  with 
tbe  direction  tu  tbe  district  court  to  enter 
Judgment  in  favor  of  Gibbs  for  $59.59. 
The  costs  la  this  court  wilt  be  divided  be- 
tween tbe  parties.  Ail  the  justices  con- 
curring. 

(47  Kan.  Ml)  ~~~~~' 

BOOGE  V.  SCOTT  et  Hi. 
{Supreme  Court  of  Kansas.    Nor.  7, 1891.) 
Appeal — Hakuless  Error. 
Where  iipccial  findings   are   immaterial,  a 
Judgment  will  not  be  reversed,  altboutrb  there 
may  be  no  evidence  to  support  aucb  flndlngs. 
ISyUabua  by  Oreen,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Shawnee  county;  John 
QuTHRiB,  Judge. 

Action  by  H.  D.  Booge  against  Walter 
Scotland  George  Stelnmiller.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Afflrnied. 

H.  H.  Harrla.tor  plaintiff  In  error.  J.O. 
Slonecker,  for  defendants  in  error. 

Grren,  C.  This  was  an  action  in  the 
nature  of  ejectment,  brought  by  the  plain- 
tiff in  errortorecoverlotloa  and  tbe  north 
half  of  lot  111,  on  Taylor  street,  in  the  city 
of  Topeka.  The  district  court  found  for 
tbe  defendants,  and  tbe  plaintiff  brings 
the  case  here.  The  material  facts  are  that 
tbe  real  estate  sued  for  was  a  part  of  an 
Indian  float,  wblcb  was  purchoHed  by 
C.  K.  HoUlday,  president  of  a  company 
known  as  tbe  "Topeka  Association," 
and  became  a  part  of  the  Topeka  town- 
site.  The  land  was  divided  Into  shares, 
and  Milton  C.  Dickey  became  the  owner  of 
the  property  in  question.  On  the  16tb  day 
of  Feljrnary,  1858,  he  conveyed  the  lot  and 
a  half  described  In  the  plaintiff's  petition, 
with  other  land,  to  Benjamin  J.  Fisk,  by 
a  deed  of  special  warranty,  which  was  Im- 
mediately recorded  in  tbe  office  of  tbe  reg- 
ister of  deeds  of  Shawnee  county.  The 
Topeka  Association  authorized  C.  K.  Hol- 
liday,  as  its  trustee,  to  convey  the  legal 
title  to  the  lots  to  the  parties  who  had 
drawn  them,  or  to  their  grantees.  On  the 
10th  day  of  July,  1858,  Benjamin  J.  Flsk 
reconveyed  the  lots  he  had  received  a  deed 
(or  to  Milton  C.  Dickey,  but  described  the 
lots  as  being  situated  on  Tyler  instead  of 


Taylor  street.  On  September  24,  1859, 
Dickey  conveyed  the  lots  to  Saunders  R. 
Shepherd,  who  deeded  the  same  to  Josepb 
F.  Cummings.  On  November  1,  1839,  C.  K. 
Hoillday,  as  president  and  special  trustee, 
conveyed  the  lots  to  Sarah  Harlan  Cum- 
mings, the  wife  o<  the  grantee  last  named, 
and  from  her  there  is  a  regular  chain  of 
title  to  Walter  Scott,  one  ol  the  defendants 
in  error.  On  the  24th  day  of  September, 
1887,  Flsk  conveyed  the  property  to  Mllo 
J.  Goss  by  quitclaim  deed,  and  on  the  7th 
day  of  November  following  Goss  conveyed 
tbe  same  to  the  plalntllT  In  error,  who  had 
no  notice  thatFisk  bad  attempted  to  con- 
vcj'  this  same  property  to  any  one  else. 
This  property  was  vacant  until  1882,  when 
it  was  occupied,  and  has  been  in  the  pos- 
session of  the  defendants  ever  since.  Tbe 
plain  tiff  had  no  actual  notice  that  tbe  deed 
from  Dickey  to  Flsk  was  claimed  to  be  a 
mortgage.  The  case  was  tried  by  the 
court,  and.  among  others,  the  following 
special  findings  of  fact  were  made:  (1) 
On  February  9, 1858,  Milton  C.  Dickey  bor- 
rowed from  Benjamin  J.  Flsk  $100,  and  as 
security  therefor  Dickey  made  to  Flsk  a 
deed  of  conveyance  for  the  land  described 
in  plaintiff's  petition.  (2)  On  July  10,1858, 
Dickey  repaid  Flsk  tbe  $100.  and  on  the 
same  day  Flsk  made  a  deed  of  conveyance 
of  certain  lotfi.  bat  by  mistake  of  the  con- 
veyancer in  preparing  the  deed,  or  the  reg- 
ister In  recording  tbe  same,  the  lots  de- 
scribed in  the  deed  as  recorded  were  desig- 
nated as  being  on  Tyler  street,  when  In 
fact  Flsk  Intended  to  convey  to  Dickey 
lots  numbered  109,  111,  and  113,  on  Taylor 
street.  |3)  That  Flsk  never  owned  lots 
numbered  109,  111,  and  113,  on  Tyler  street. 
In  the  city  of  Topeka ;  and  that  tbe  To- 
peka Association,  or  C.  K.  HoUiday  as 
trustee,  never  executed  to  Dickey  any 
writing  whereby  it  or  he  agreed  to  con- 
vey to  Dickey  the  lots  described  in  tbe 
plaintiff's  petition.  The  case  made  shows 
that  tbe  only  evidence  introduced  to  sup- 
port tbe  above  finding^s  of  fact  was  the 
deposition  of  Benjamin  J.  Flsk,  and  a  deed 
from  him  to  Dickey.  Complaint  is  made 
that  Flsk.  who  testified  by  deposition,  was 
permitted  togiveevidenceasto  whatacer- 
taln  diary  which  he  had  kept  showed  con- 
cerning the  transaction  between  him  and 
Dickey;  that  without  this  evidence  these 
findings  are  unsupported,  and  with  them 
eliminated  from  the  case  the  judgment 
should  be  for  the  plaintiff.  We  do  not 
think  that  the  flndlngs  complained  of  are 
material.  Tbe  plaintiff  must  recover  upon 
the  strength  of  his  own  title,  which  be  al- 
leges was  a  legal  one.  Tbe  common 
source  of  title  was  from  Hoillday,  a^i  trus- 
tee, who  held  tbe  legal  title  until  he  con- 
veyed to  Cummings, from  whom  the  chain 
is  complete  to  the  defendants;  and  there 
is  no  deed  from  tbe  Topeka  Association 
to  tbe  plaintiff  or  any  of  his  grantors. 
Before  tbe  plaintiff  can  recover  in  an  ac- 
tion in  tbe  nature  of  ejectment  he  must 
show  that  he  has  either  an  equitable  or 
a  legal  title  to  the  real  estate.  In  this 
case  the  plaintiff  relied  upon  a  legal  title, 
and  we  cannot  say  that  the  three  s(>ecial 
findings  complained  of  are  materiiU:  and 
therefore  the  judgment  should  not  be  re- 
versed because  tbere  was  no  couipeteut 
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evidence  to  support  them.  We  recommend 
an  affirmance  of  the  Jndgment  of  the  dis- 
trict court. 

Per  Curiam.    It  is  ao  ordered;  all  the 
Justices  concurring. 


(47  Kan.  IM) 

Boooa  V.  HcNTOON  et  al, 
(Supreme  Court  of  KansM.    Nov.  7, 1801.) 

Error  from  district  court,  Shawnee  county; 
John  Guthrie,  Judge. 

H.  H.  Harrig,  for  plaintiff  In  error.  C.  M. 
Foster  and  J.  a.  Shmecker,  for  defendants  in 
ezTor. 

Feb  Cubiau.  The  facts  In  the  case  of  Booge 
v.  Scott,  a?  Pac.  Rep.  992,  just  decided,  and  the 
questions  of  law  maintained  therein,  being  sub- 
stantially the  same  as  in  this  case,  the  judgment 
-will  be  decided  upoA  the  authority  of  that  case. 

Judgment  affirmed. 


(47  Kan.  304) 

SwARTZ  T.  Largb  et  ah 
(Supreme  Court  of  Kamas.   Nov.  7, 1891.) 

Uandamub  to  Codntt  Commissiojibbs  —  Reooo- 
xiTiov  OP  Member  of  Boabs. 
MandamMS  will  not  lie  to  compel  one  of 
the  members  of  a  board  of  county  commissioners 
and  the  coanty  cleric  to  recognize  a  person  as 
county  commissioner  who  has  had  a  judgment 
rendered  against  him  in  a  contest  proceeding, 
instituted  to  determine  who  was  elected  to  such 
office,  and  who  has  also  been  ousted  from  the 
office  by  a  judgment  of  the  district  court  in  pro- 
ceedings in  quo  warranto.  The  peremptory  writ 
of  mandamus  should  not  issue  unless  there  is  a 
clear  and  specific  legal  right  to  be  enforced,  and 
there  Is  no  other  parcicular  and  adequate  legal 
remedy. 
(SyUaiyue  by  Oreen,  C.) 

Commissioners'  decision. 

Application  lor  mnndamua  by  W.  H. 
Swarta  a^^alnst  J.  A.  K.  Large  and  oth- 
ers.   Writ  denied. 

J.  K.  Beauchajup  and  A.  M.  Maekey,  for 
plaintiff.  5.  B.  Bradford,  B.  E.  JobnstOD, 
and  A/.  B.  Carskadou,  for  defendants. 

Grekn,  C.  At  the  election  held  on  the 
4th  day  of  November,  1889,  in  the  third 
commissioner  district  of  Stevens  coanty, 
W.  H.  Swartz  and  J.  W.  Spoon  were  the 
only  candidates  for  county  curnmissloner, 
and  eacl)  received  72  votes.  The  board  of 
coun  ty  conim  Issloners,  sitting  as  a  board  of 
canvassers,  decided  the  tie  by  lot,  and  W. 
H.  Swartz  received  the  certificate  of  elec- 
tion, gave  bond,  took  the  oath  of  office, 
and  entered  upon  the  discharge  of  his  offi- 
cial duties.  On  the  2.5th  day  of  February, 
1890,  Spoon  commenced  contest  proceed- 
ings against  tiwartz,  under  the  provisions 
of  chapter  36  of  the  General  Statutes  of 
1889.  On  the  3d  day  of  March,  1890,  the 
contest  court  decided  in  favor  of  Spoun, 
and  ordered  a  certificate  of  election  tu  be 
issued  to  him,  which  was  accordingly 
done,  and  he  qualified  as  commissioner, 
and  entered  upon  the  discharge  of  his  du- 
ties at  the  following  Aprl]  uieetiug  of  the 
board.  Swartz  had  a  Ijjii  o/ exceptions 
allowed,  and  toolt  tills  ,'.Me(it  case  to 
the  district  court,  wiere  j.'-t''  ^till  pendinf 
and  undetermined.  On  ^(iP  ^th  dav  /.? 
August,  18!W),  iipoonmi.lJjeA  an  f^^ /^' 
v.27p.ao.l9-63      \gfi<^^  ^^OP 


in  qao  warranto  In  the  district  court  of 
Stevens  county  against  Swartz  for  the 
purpose  of  settling  the  <]uestion  as  to  who 
was  eutltled  to  the  office  in  dispute.  This 
case  was  decided  In  favor  of  Spoon  on  the 
22d  day  of  January,  1891,  and  a  final  judg- 
ment was  rendfirerl  against  Swartz,  forev- 
er enjoining  him  from  setting  np  any  claim 
or  title  to  the  office  in  question.  This 
case  was  cot  appealed  from.  On  the  2Uth 
day  of  November,  1890,  the  plaintiff  ap- 
plied for  a  writ  of  mandamus  in  this 
court  to  require  the  defendants,  one  of 
whom  is  commissioneraad  the  othercoun- 
ty  clerk,  to  recognize  him  as  county  com- 
missloner  at  all  the  meetings  of  the  board, 
and  at  all  other  times  until  such  oHlce 
shall  become  vacant,  or  until  the  plaintiff 
shall  be  ousted  from  such  office  by  due 
process  of  law.  The  alternative  writ 
was  allowed.  The  question  for  our  deter- 
mination is  whether  or  not  the  peremp- 
tory writ  of  mandamus  shall  issue. 
Courts  and  text-writers  have  justly  con- 
sidered the  remedy  by  mandamus  as  one 
of  the  highest  known  to  our  system  of  ju- 
risprudence, and  the  peremptory  writ  is- 
sues only  when  the  legal  right  to  be  en- 
forced is  clear  and  specific,  and  no  other 
adequate  remedy  exists.  The  writ  should 
J  never  be  granted  In  doubtful  cases.  It 
another  action  is  (tending  in  which  the 
same  questions  may  bo  determined,  the 
court  may.  In  its  discretion,  refuse  mao- 
damua.  High,  Extr.  Rem.  §  9,  and  cases 
there  cited;  Wood,  Maud.  17;  Smalley 
v.  Yates,  38  Kan.  519.  18  Pac.  Rep.  845; 
State  v.  Railway  Co.,  33  Kan.  176,  5  Pac. 
Rep.  772.  When  an  office  la  already  filled 
by  a  person  who  has  been  admitted  and 
sworn,  and  is  in  by  color  of  right,  a  man- 
damus is  never  issued  to  admit  another 
person.  The  proper  remedy  for  the  ap- 
plicant Is  by  proceedings  in  quo  warranto. 
Moses,  Mand.  150:  Bonner  v.  State,  7  Qa. 
473:  People  v.  Scragham.  20  Barb.  803; 
King  V.  Mayor,  2  Term  R.  259.  In  this 
case  both  parties  claim  the  office.  The 
defendant  instituted  contest  proceedings, 
and  obtained  a  decision  In  his  favor.  The 
plaintlH  obtained  a  bill  of  exceptions,  and 
the  case  is  now  pending  In  the  district 
court  of  Stevens  county.  After  obtaining 
a  favorable  decision  In  the  contest  court 
the  defendant  Instituted  proceedings  in 
quo  warranto,  and  obtained  a  Judgment 
in  the  district  court  of  Stevens  county 
ousting  the  plalntlH  from  office.  That 
judgment  Is  a  finality,  unless  reversed, and 
forever  settles  the  question  between  the 
plaintiff  and  defendant  as  to  who  is  enti- 
tled to  the  office.  The  plaintiff  says  that 
this  suit  Is  brought  to  compel  Large,  as 
comcnisHloner,  and  Davis,  as  county  clerk, 
to  recognize  Swartz  as  commissioner  un- 
til the  contest  case  and  the  action  in  quo 
warranto  can  be  determined  in  this  court. 
The  extraordinary  remedy  of  mandamus, 
as  we  have  spen,  will  not  He  for  any  such 
a  purpose.  Ic  is  recommended  that  the 
peremptory  writ  be  denied,  and  that  this 
action  be  dismissed,  at  the  coats  of  the 
plaintiff. 

PerCi'hiam.    It  Is  ao  ordered;  all  the 
JuBtlces  concurring. 
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(47  Kan.  255) 

Schuster  et  ah  v.  Kurtz  et  &1. 

{Supreme  Court  of  Kansas.    Nov.  7,  1891.) 

Fbaddulent  Conveyances — Evidbsce. 

In  an  action  to  set  aside  a  conveyance  on 
the  ground  of  fraud,  proof  was  offered  tending  to 
show  that  the  conveyance  was  executed  when 
the  grantor,  a  merchant,  was  financially  embar- 
rassed, and  practicalljr  insolvent,  to  his  clerk, 
who  had  no  money  with  which  to  pay  for  the 
property,  and  who  gave  an  unsecured  promissory 
note  for  the  entire  consideration;  also  that  there 
was  an  agreement  between  them  to  say  to  any 
inquirers  that  the  consideration  was  the  prom- 
issory note  and  tfiOO  additional,  which  the  grantor 
was  owing  the  grantee,  when,  in  fact,  no  such 
Indebtedness  existed.  Testimony  was  also  offered 
to  show  that  the  grantee   bad    been  in   the  em- 

gloyment  of  the  grantor  for  about  a  year,  and 
ad  opportunity  to  Imow  the  condition  of  his 
business,  and  that  he  purchased  the  land  with- 
out examining  its  quality  or  the  condition  of  the 
title  thereto.  A  demurrer  was  interposed  to  the 
testimony  of  the  plaintiff;  aud  it  is  held  that 
the  evidence,  measured  by  the  rule  applicable 
when  a  demurrer  is  filed  thereto,  warranted  the 
inference  that  the  conveyance  was  voluntary,  and 
made  with  the  intent  of  both  grantor  and  grantee 
to  hinder  and  delay  the  creditors  of  the  former, 
and  that  it  was  suiBcient  to  resist  the  demurrer 
which  was  interposed. 
(Syllabus  by  tiie  Court.) 

Error  from  district  conrt.  Lane  county ; 
S.  J.  OSBORN,  Jud^. 

Action  by  Scliuster,  Hiogston  &  Co. 
aenlnst  Fred  H.  Kurtz  and  otliers  to  set 
aside  a  conveyance  as  fraudulent.  Judf^- 
nient  for  defendants.  Plaintiffs  bring  er- 
ror.   Reversed. 

T.  J.  iVomack,  Geo.  S.  Redd,  and  L.  R. 
Lancaster,  for  plaintiffs  in  error.  C.  D. 
PWsbury  and  C.  E.  Lobdell,  for  defendant 
in  error. 

Johnston,  J.  On  December  24,  1887, 
Fred  H.  Kurtz,  a  clothing  merchant  at 
Uigiiton,  made  an  asHigiiment.  Prior  to 
tiiat  time  he  liad  purchased  large  quanti- 
ties of  goods  on  credit,  and,  the  credits 
having  expired,  the  creditors  had  for  some 
time  been  pressing  him  tor  payment  of 
their  claims.  He  owed  Schuster,  King- 
ston &  Co.,  one  of  the  creditors,  about  f4,- 
000,  and  they  Instituted  an  attachment 
suit  against  Kurtz,  aud  caused  a  levy  to 
be  made  on  a  quarter  section  of  land  in 
Lane  county  as  the  property  of  Kurtz. 
This  action  resulted  in  a  judgment  in  favor 
of  Schuster,  Hiugstou  &  Co.  for  about  $4,- 
aOO.  A  few  days  prior  to  the  assignment 
Kurtz  bad  executed  a  conveyance,  pur- 
porting to  convey  to  Z.  J.  Antbonl  the 
land  mentioned,  which  was  afterwards 
attached  at  the  instance  of  Schuster, 
Hingston  &  Co.  Anthonl  was  a  young 
man,  who  had  been  employed  as  a  clerk 
by  Kurtz  for  altout  a  year  prior  to  that 
time  at  a  small  salary.  Schuster,  Hings- 
ton &  Co.  brought  this  action  tu  set  aside 
the  deed  as  fraudulent  and  void,  and  to 
subject  the  land  to  the  payment  of  their 
judgment  against  Kurtz.  After  the  plain- 
tiffs had  introduced  their  evidence,  a  de- 
murrer to  the  same  waH  interposed  by  the 
defendant  and  sustained  by  the  court,  and 
this  ruling  is  assigned  for  error.  Upon 
that  demurrer  the  question  before  the 
court  was  not  what  portion  of  the  con- 
flicting evidence  introduced  was  the  most 
credible,  nor  how  the  conflict  should  be 


determined ;  but  it  was,  rather,  whether, 
taking  as  true  every  part  of  the  evidence 
which  tended  to  prove  plaintiffs'  claim, 
did  it  make  out  a  fjrinia  facie  case  in  their 
favor?  All  reasonable  inferences  and  pre- 
sumptions should  have  been  resolved  in 
favor  of  the  plaintiffs,  as  the  demurrer 
admitted  every  fact  and  conclusion  whlirh 
the  evidence  most  favorable  to  the  plain  tiffs 
tended  to  prove.  Bequillard  v.  Bartlett, 
19  Kan.  382;  Brown  v.  Railroad  Co.,  31 
Kan.  1, 1  Pnc.  Rep.  «05;  Wolf  v.  Washer, 
32  Kan.  .533,  4  Pac.  Rep.  1036;  Christie  v. 
Barnes,  33  Kan.  317.  6  Pac.  Rep.  599;  Rog- 
ers V.  Hodgson,  46  Kan.  — ,  26  Pac.  Rep. 
732.  Looking  at  the  testimony  offered  in 
that  light,  we  are  led  to  conclude  that  the 
demurrer  should  have  been  overruled.  .Al- 
though there  was  no  direct  and  positive 
proof  of  fraudulent  motives  on  the  part  of 
Kurtz  and  Anthoni,  there  were  many  facts 
and  circumstances  iudicating  a  want  of 
good  faith  on  the  part  of  both.  It  ap- 
pears that  a  short  time  before  the  making 
of  the  conveyance  In  question  Kurtz 
bought  large  lots  of  goods  from  sevoral 
creditors  on  short  periods  of  credit.  Tiie 
claims  had  become  due,  and  he  was  unable 
to  pay  them.  Not  only  this,  but  it  ap- 
pears that  at  the  time  of  the  conveyance 
his  liabilities  exceeded  his  entire  property 
and  assets.  Shortly  before  that  time  be 
had  marked  down  tbe  prices  on  bis  goods, 
and  Anthonl  had  assisted  him  in  doing  ho. 
The  conveyance  wuh  made  when  he  knew 
he  was  insolvent,  and  to  Anthoni,  who 
was  unable  to.  and  did  not,  pay  him  any 
money  Anthoni  gave  bis  note,  payable 
in  30  days,  for  $1,000,  which  was  alleged 
to  be  the  agreed  consideration,  and  it 
does  not  appear  that  he  had  any  resources 
with  which  to  make  paymentat  that  time 
or  in  tbe  near  future.  Kurtz  was  being 
pressed  by  his  creditors,  and  was  arrang- 
ing to  make  an  assignment  at  tbe  time  he 
made  the  conveyance.  The  deed  was  ac- 
knowledged on  December  20, 1887,  and  he 
asked  Riley  to  act  as  assignee  for  him. 
either  on  the  20th  or  21st  of  the  same 
month.  For  about  a.vearprevious  to  that 
time  Anthoni  was  employed  by  Kurtz  at  a 
monthly  salary  of  from  f25  to  $46,  and  In 
the  absence  of  Kurtz  he  had  charge  of  the 
store,  and  must  have  had  considerable 
know'edgeof  thecondition  of  thebusiness. 
When  Kurtz  proposed  to  sell  the  land  An- 
thoni replied:  "I  can't  buy  a  setting 
hen."  Notwithstanding  this  admisMion, 
he  promised  to  pay  $1,000  within  30  days. 
After  Kurtz  had  exchanged  a  deed  for  An- 
thonl's  $1,000  note,  Kurtz  told  Anthoni  to 
tell  any  one  who  inquired  that  the  consid- 
eration was  $1..'S00,  instead  of  $1,090;  aud, 
further,  that  Kurtz  liad  borrowed  $500 
from  Anthoni  while  he  was  in  Kurtz's  em- 
ployment, and  thatAnthoni  had  given  his 
note  for  the  balance.  No  stich  Indebted- 
ness In  fact  existed,  and  Kurtz  was  only 
owing  Anthoni  at  that  time  about  $13, 
which  was  due  him  upon  his  salnrj'  as 
clerk.  As  stated,  Anthoni  did  not  pay 
an.v  cash,  but  gave  bis  mere  promise  to 
pay ;  and  it  appears  that  at  the  time  he 
did  not  have  to  exceed  $2,n  or  $30  in  mon- 
ey, and  tbe  only  property  which  he  pos- 
sessed was  a  little  furniture,  and  a  small 
piece  of  real  property,  which  was  heavily 
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incumbered.  He  did  not  have  the  ability 
to  meet  tbe  f  1,000  note,  and  it  was  not 
paid  at  the  time  ot  the  trial.  He  pur- 
rbased  without  an  examination  of  the 
land  or  any  examination  ot  the  records 
with  reference  to  the  condition  of  tbe 
title.  It  every  one  ot  these  facts  and  cir- 
cumstances are  taken  in  tbe  lig;ht  most 
favorable  to  the  plaintiffs,  it  is  difficult  to 
reconcile  tbe  condact  of  Kortz  and  An- 
thonl  with  honesty  of  purposelnthetrans- 
action.  Why  did  Kartz,  when  he  was  in 
a  failing  condition,  and  in  great  need  of 
money  to  satisfy  importunate  creditors, 
transfer  property  to  one  not  able  to  pay 
him  any  money,  and  who  had  no  prn». 
pects  that  he  would  be  able  to  pay  at  the 
mntnrity  of  tbe  promissory  note  which 
was  taken?  Why  did  he  exchange  prop- 
erty upon  which  his  creditors  had  a  right 
to  depend,  and  which  would  have  aided  In 
relieving  bis  financial  strews,  for  an  anse- 
cored  promissory  note?  Why  did  he  not 
even  take  any  securitj*  upon  the  land 
which  he  transferred?  And,  again,  why 
did  he  advise  the  grantee  to  makeafaise 
statement  as  to  his  being  Indebted  to  him 
in  tbe  sum  ot  f  500,  and  as  to  the  consider- 
ation pnid  tor  the  land?  These  and  other 
matters  which  have  been  referred  to  can 
possibly  be  explained  and  shown  to  be 
consistent  with  honest  motives,  but  they 
are  so  indii:ative  of  a  purpose  to  hinder, 
deiay,  and  defraud  creditors  as  to  require 
explanation.  Thecircamstancessurround- 
inK  the  case  are  equally  strong  against 
the  good  faith  and  fairness  ot  Anthonl. 
We  think  that,  m  the  absence  of  explan- 
atory proof,  tbe  court  might  reasonably 
infer  that  the  conveyance  was  voluntary, 
and  that  tbe  intent  of  both  grantors  and 
grantee  was  to  binder  and  delay  tbe  cred- 
itors of  tbe  former.  Measured  by  tbe  rule 
which  must  apply  where  a  demurrer  is  in- 
terposed, the  evidence  must  be  held  sufB- 
clent  to  resist  the  demurrer,  and  hence 
there  must  be  a  reversal  of  tbe  Judgment, 
and  a  new  trial  of  the  cause.  All  the  jus- 
tices concurring. 

(47Kan.  M9' 

State  v.  Nulti. 
(gujjreme  Court  of  Kansat.    Nov.  7, 1891.) 

IsTOXicATiNO  Liquors— Ili-eoai,  Sales — Ixforma- 
Tios — Evidence. 
Where  a  county  attorney  flies  an  informa- 
tion charging  the  defendant  with  illegal  sales 
at  intoxicating  liquor,  and  positively  verifies  tbe 
same,  but  flies  therewith,  and  by  special  aver- 
ment makes  a  part  thereof,  a  sworn  statement  of 
a  private  person  who  testified  to  Mlegal  sales 
made  to  him  by  the  defendant,  and  such  pei-son 
is  not  used  as  a  witness  at  the  trial,  but  the 
county  attorney  elects  to  rely  on  another  sale 
made  to  a  diSoront  person,  and  it  sufBciently  ap- 
peant  that  at  the  time  of  the  filing  of  the  infor- 
mation neither  the  county  attorney  nor  the  person 
who  made  the  sworn  statement  had  notice  or 
knowledge  of  the  particular  offense  relied  upon 
for  conviction,  the  defendant  should  not  be 
found  gulltvof  such  particular  offense.  The  case 
of  State  V.  Brooks,  33  Kan.  708,  7  Pao.  Rep.  591, 
cited  and  followed. 

(Syllabus  by  Simpson,  C.) 

Commissioners'  decision.  Appeal  from 
district  coui-t,  Chautauqua  county;  M.  O. 
Tbouf,  Judge. 

Information  against  Pat  Nulty  for  the 


illegal  sale  of  Intoxicating  liquor.  Defend- 
ant, having  been  convicted,  appeals.  Re- 
versed 

5'.  P.  Campbell,  L.  C.  Whitney,  and  J.  V. 
Beekmaa,  for  appellant.  J.  A'.  Ives,  Atty. 
Gen.,  and  J.  D.  McBrlnn,  for  tbe  State. 

Simpson,  C.  Tbe  appellant  was  convict- 
ed In  theCbautanqua county dlstrictconrt 
ot  an  illegal  sale  of  intoxicating  liquor. 
The  information  filed  against  bim  con- 
tained four  counts.  He  was  acquitted  on 
the  first,  third,  and  fourth  counts,  and 
convicted  on  the  second.  The  following 
language  constituted  a  part  of  the  informa- 
tion :  "And  said  county  attorney  hereby 
refers  to  the  testimony  of  Jeremiah  Ellix- 
son,  hereto  attached,  marked  'B,'  and 
makes  the  same  part  of  this  information, 
and  each  and  every  count  thereof."  The 
testimony  ol  EUixson  referred  to  In  the  in- 
formation was  given  nnder  oath  on  tbe 
19th  day  ot  April,  1890,  in  an  inquiry  made 
by  the  county  attorney  at  bis  office.  The 
statement  recited  that  EUIX8on"got  some 
beer  last  fall, during  the  day  ot  the  Repub- 
lican primary  in  Sedan, from  Philip  Smith 
and  Pat  Nulty.  I  paid  Philip  Smith  once 
for  it,  and  I  think  I  got  some  once  in  which 
Pat  Nulty  made  the  change.**  At  tbe 
close  ot  the  evidence  the  county  attorney 
elected  to  rely  ou  a  sale  made  to  one  A. 
C.  HllligOMs  tor  a  conviction  on  tbe  second 
connt.  HilligoBS  testified  that  he  thought 
that  some  time  during  the  year  1889  he 
bought  more  than  once  whisky  by  the 
drink  from  tbe  appellant,  and  paid  blm 
10  cents  per  drink  for  It.  He  also  testified 
that  be  could  not  mention  any  one  else 
that  be  saw  buy  Intoxicating  liquors  from 
Pat  Nulty  in  the  year  1889.  The  informa- 
tion was  filed  on  the  22d  of  August,  1890. 
The  county  attorney  filed  a  written  mo- 
tion to  be  allowed  to  Indorse  the  names  ol 
A.  C.  HilllgosB  and  others  on  the  Informa- 
tion on  the  loth  day  of  November,  1890. 
This  motion  is  supported  by  an  affidavit 
of  tbe  county  attorney,  in  which  be  states 
that  tbe  testimony  ot  said  witnesses  did 
not  come  to  bis  knowledge  in  time  to 
make  this  application  at  an  earlier  date. 
EllixBon  was  not  a  witness  at  the  trial  of 
tbe  cause.  TTpon  this  state  of  facts  we  are 
compelled  to  reverse  the  Judgment  of  con- 
viction, and  grant  tbe  appellant  a  new 
trial.  It  has  been  decided  time  and  time 
again  by  this  court  that,  when  tbe  infor- 
mation is  verified  by  the  oath  of  a  private 
person,  and  not  by  the  county  attorney, 
the  defendant  should  not  be  found  guilty 
of  any  offense,  except  one  of  which  the 
complaining  witness  had  notice  or  knowl- 
edge at  tbe  time  of  verifying  the  Informa- 
tion. State  v.  Brool£8,3.3  Kan.  708,  7  Pac. 
Rep.  591;  State  v.  Skinner,  34  Kun.  265,  8 
Pac.  Rep.  420;  State  v.  Hescher,  46  Kan. 
— ,  26  Pac.  Rep.  1022.  It  is  true  that  this 
information  Is  sworn  to  positively  by  tbe 
county  attorney,  but  he  filed  with  it  and 
makcrt  a  part  of  it  by  special  and  express 
averment  the  sworn  statement  of  Elllx- 
son,  and  by  this  means  presents  to  the  de- 
fendant the  particular  offense  with  which 
be  is  charged.  If  he  had  not  done  this, 
but  bad  relied  on  bis  own  positive  verltl- 
catbm  of  the  information,  the  Judgment  of 
conviction  on  the  second  count  would  not 
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have  been  op<>n  tO  tbe  objection  made. 
But  bis  poBitlve  veriflcatloD  la  based  upon 
and  justified  by  tbe  sworn  statement  of 
Ellixson,  Incorporated  Into  and  made  a 
material  part  of  the  information,  and 
hence  tbe  information  charges  the  partic- 
ular offense  of  selling  to  Ellissun,  as  de- 
tailed in  the  sworn  staiement.  It  is 
shown  conclusively  by  tbe  record  that,  at 
tbe  time  the  information  was  filed, neither 
Ellixson  nor  tbe  county  attorney  had  any 
notice  or  knowledge  of  the  sale  to  Uilli- 
IE088.  Ellixson  does  not  make  any  state- 
ment  of  such  a  sale  in  his  examination. 
Tbe  county  attorney  in  November  makes 
a  motion  to  have  tlie  nameof  Uilllgoss  in- 
dorsed on  the  information,  for  the  reason 
that  the  knowledge  that  HiUigoss  would 
swear  to  an  illegal  sale  bad  just  come  to 
bin  knowledge.  So  that  itappearstbat  at 
the  time  the  information  was  filed  notice 
or  knowledge  ot  the  sale  to  Hilligoss  was 
not  had  or  possessed  either  by  Ellixson  or 
the  county  attorney.  Apart  from  the  rea- 
nons  given  by  Justice  Vai^entine  in  the 
Brooks  Case,  it  we  permit  this  practice  we 
would  encourage  county  attorneys  to  file 
a  bill  of  particulars  against  a  defendant, 
and  at  the  trial  prove  an  entirely  different 
offense,— one  of  which  the  defendant  had 
no  notice  or  no  time  to  prepare  a  defense. 
The  other  reasons  urged  lor  a  reversal 
need  not  be  considered.  The  judgment 
must  be  reversed,  and  a  new  trial  granted. 
The  county  attorney  can  obviate  this  ob- 
jection by  filing  another  information,  il 
the  offense  is  not  barred  by  tbe  statute  o$ 
limitation. 

Fkr Curiam.    It  is  so  ordered;  all  the 
justices  concurring. 


(47Kaii.2»l) 

State  v.  E8ti>inbadm. 

(Supreme  Court  of  Kansas.    Nov.  7. 1891.) 

Intoxicatjxo  LiQCoua — Illegal  Sales  —  Compb- 
TEsci  or  JoROK — Evidence. 

1.  In  a  criminal  prosecution,  where  the  de- 
fendant was  charged  with  keeping  and  maintain- 
ioK  a  nuisance,  to-wit,  a  place  for  the  sale  of 
intoxicating  liquors,  a  person  who  was  called 
as  a  Juror  was  shown  by  his  own  testimony  to  be 
a  member  of  an  organization  called  the  "Good 
Templars, "  whose  object  was  as  follows:  "He 
did  not  understand  the  special  object  of  such  or- 
ganization to  be  the  enforcement  of  said  [prohib- 
itory liquor]  law  among  others,  but  to  promote 
temperance  among  its  members  by  moral  suasion.  " 
Seld,  that  such  person  was  not  shown  by  the 
foregoing  to  be  incompetent  to  serve  as  a  juror 
in  the  case. 

2.  And  in  such  a  case  it  li  not  error  for  the 
trial  court  to  permit  the  prosecution  to  introduce 
evidence  of  other  sales  of  intoxicating  liquors 
tlian  those  of  which  the  county  attorney  or  the 
prosecuting  witness  had  knowledge  prior  to  the 
commencement  of  the  prosecution, 

(Syllainis  by  the  Court.) 

Appeal  from  district  conrt,  Geary  coun- 
ty; R.  B.  Spilman,  Judge  pro  tem. 

Prosecution  of  John  Entiinbaum  for  the 
Illegal  sale  of  intoxicating  liquor.  From 
a  judgment  of  conviction,  defendant  ap- 
I>eals.    AfHrmed. 

John  O.  Murshall  and  Jumes  Ketner,  for 
ap|>ellant.  .7.  N.  Ives,  Atty.  Uen.,  and 
Jaa.  V.  Humphnty,  tor  tbe  State. 


Valentine,  J.  This  was  a  criminal 
prosecution  instituted  originally  before  a 
justice  of  tbe  peace  of  Oeary  county  upon 
a  complaint  containing  two  counts,  tbe 
first  charging  the  defendant,  John  Bsttin- 
baum,  with  theulfense  of  unlawfully  sell- 
ing Intoxicating  liquors,  and  the  second 
charging  him  with  the  offense  of  unlaw- 
fully keeping  and  maintaining  a  common 
nuisance,  tu-wit,  n  place  where  intoxicat- 
ing liquors  were  kept  for  unlawful  nale 
and  barter.  The  defendant,  having  been 
tried,  found  guilty,  and  sentenced  la  the 
justice's  court,  appealed  to  tbe  district 
court,  where  be  was  again  tried,  and  be 
was  there  acquitted  upon  the  first  count, 
and  convicted  upon  tbe  second;  and  be 
was  then  sentenced  upon  tbe  second  count 
to  pay  a  fine  uf  t20U,  and  to  be  imprisoned 
in  the  county  jail  for  .30  days,  and  the  nnl- 
sance  was  ordered  to  be  abated;  and  the 
defendant  now  appeals  to  this  court.  In 
this  court  tbe  defendant  clulms  that  the 
court  below  erred  aa  follows:  (I)  In 
overruling  his  cnallenges  of  the  jurors 
Durland  and  Cormack;  (2)  in  permitting 
evidence  to  be  introduced  on  the  part  of 
the  state  tending  to  show  sales  of  which 
the  prosecuting  witness  had  no  knowl- 
edge; (3)  in  giving  the  sixth  and  ninth  in- 
structions. We  shall  consider  these  al- 
leged errors  in  their  order. 

1.  The  challenges  of  tbe  jurors  Durland 
and  Cormack  were  tor  cause,  and  for  the 
alleged  reason  that  they  were  not  impar- 
tial jurors,  for  the  following  reasons:  It 
appeared  that  they  belonged  to  an  organ- 
isation called  the  "Good  Templars, "  the 
object  of  which,  as  shown  by  the  testi- 
mony ot  one  of  such  jurors,  was  as  fol- 
lows :  "  He  did  not  understand  the  special 
object  ot  such  organization  to  be  the  en- 
forcement of  said  [prohibitory liquor]  law 
among  others,  but  to  promote  temper- 
ance among  Its  memt>er8  by  moral  sua- 
sion. "  This  certainly  does  not  show  that 
tbe  jurors  were  not  impartial,  or  that 
they  could  not  try  the  case  impartially, 
or  that  they  were  in  any  manner  incompe- 
tent. These  two  jurors  were  afterwards 
challenged  peremptorily,  and  their  places 
were  then  filled  with  other  jurors,  and 
tbe  defendant  afterwards  exhausted  all 
his  peremptory  challenges. 

2.  The  second  and  third  alleged  errors 
present  only  one  question  of  law,  and  that 
is  whether  the  state  bad  the  right,  in  or- 
der to  prove  the  charge  set  forth  In  tbe 
second  count  of  the  complaint,  to  prove 
that  the  defendant  made  other  sales  uf  in- 
toxicating liquors  at  the  place  charged  to 
be  a  nuisance  than  those  ot  which  the 
prosecuting  witness  bad  knowledge. 
Such  evidence  was  inti'oduced,  and  the 
defendant  claims  that  It  was  Incompetent 
and  prejudicial,  and  cites  the  case  of 
State  V.  Brooks,  83  Kan.  708,  7  Pac.  Rep. 
591,  as  anthorlty  for  his  contention. 
That  case,  however,  can  have  no  possible 
application  to  the  present  case.  The 
firavawen  of  the  offense  charged  in  the 
Brooks  Case  was  tbe  unlawful  selling  ot 
Intoxicating  liquors;  while  the  ffravamea 
of  the  offense  charged  In  the  present  case 
is  the  unlawful  keeping  of  a  place  for  the 
sale  ot  Intoxicating  liquors.  In  that  cnee 
it  was  absolutely  necessary  to  prove  aa 
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unlawful  sale,  and  to  prove  the  very  one 
wblcb  was  in  eflent  cbarKed  in  the  com- 
plaint; while  in  the  preuenl:  case  it  was 
not  necessary  for  the  state  to  prove  any 
sale,  but  only  to  prove  that  the  defendant 
kept  a  place  for  the  unlawful  sale  of  in- 
toxicating liquors;  bnt,  in  order  to  prove 
that  the  defendant  kept  such  a  place,  and 
that  the  liquors  were  in  tact  kept  for  sale, 
the  state  bad  the  right  to  prove  that  tbe 
defendant  actually  sold  them  at  such 
I>lace.  The  cBBe  of  State  v.  Reno,  41  Kan. 
674,  684.  21  Pac.  Rep.  803,  No.  8  of  the  syl- 
labus and  the  opinion,  is  applicable  to 
this  case,  and  Is  against  tbe  defendant's 
contention.  In  a  case  like  the  present, 
the  state  may  prove  as  many  sales  as  it 
chooses,  provided  they  are  unlawful  sales 
of  intoxicating  liquors  made  by  the  de- 
fendant at  the  place  charged,  and  it  makes 
no  difference  whether  the  county  attorney 
or  prosecuting  witness  knew  of  such  sales 
or  not  prior  to  the  commencement  of  the 
prosecution.  The  judgment  of  the  court 
below  will  be  affirmed.  All  tbe  Justices 
concurring. 

(47Kaii.a88) 
I<APHAH  et  al.  V.  State  ex  rel.  Beebe, 
County  Attorney. 

{Sitpreme  Court  oif  Karisaa.    Nov.  7, 1891.) 
C30UNTT  Board — Paticwit  tor  Couhtt  Pbihtino 

— IXJUSOTION. 

Under  paragraph  1655  of  the  (General  Stat- 
utes of  1889  the  board  of  county  commissioners  of 
the  several  counties  of  the  state  have  exclusive 
control  over  tbe  county  printing;  and,  in  tbe  ab- 
sence of  fraud  or  collusion,  injnnction  will  not 
lie  to  restrain  tbe  hoard  from  paying  for  such 
county  printing  at  legal  rates,  although  other 
parties  may  have  been  willing  and  did  otter  to 
do  the  county  printing  for  a  less  sum  than  the 
amount  fixed  by  law  tor  doing  such  work. 

(Syllabug  by  Green,  C.) 

Gommissloners'  decision.  Error  from 
distrlctconrt.  Harper  county;  Georub  W. 
McKay,  Judge. 

Action  by  tbe  state  on  relation  of  T.  J. 
BeelM),  county  attorney,  etc.,  against  J.  M. 
Xiapbam  and  others.  Judgment  for  relat- 
or.   Defendants  bring  error.    Reversed. 

Geo.  E.  McMahon  and  Love  &  SnelHuff, 
tor  plalotifts  in  error.  T.  J.  lieebe,  Shep- 
ard,  Qrore  A  Sbepnrd.H.  C.  F/nc/i,and  H. 
Parke  Jones,  for  defendant  in  error. 

Orbbn,  C.  This  was  an  action  for  an 
injunction,  brought  upon  the  relation  ol 
the  county  attorney  against  tbe  board 
of  county  commissioners  of  Harper  coun- 
ty. The  petition  alleged  that  on  the  9th 
day  of  January,  1891,  the  board  of  coun- 
ty commissioners  entered  into  a  contract 
with  J.  R.  and  S.  V.  Hammond,  tbe  pro- 
prietors of  the  Anthony  .lournal,  by  the 
terms  of  which  it  was  agreed  that  tor  the 
period  of  one  year  then  next  ensuing  all 
tbe  county  printing  should  be  done  by  the 
Hammcmds  at  legal  rates;  that  at  the 
time  of  the  making  of  such  contract  the 
board  of  county  cummissloners  bad  bids 
from  two  other  newspaper  publishers  to 
do  the  county  printing  at  much  less  than 
legal  rates.  It  was  claimed  b.v  the  relat- 
or that  the  contract  was  void,  for  the 
reason  that  tbe  board  of  county  commis- 


sioners had  no  authority  to  make  the 
same.  The  defendauts  below  filed  a  gen- 
«=!vl  demurrer  to  the  petition,  which  was 
overruled  by  the  district  court.  The  de- 
fendants elected  to  stand  on  their  demur- 
rer, and  decliued  to  plead  further  to  the 
petition,  and  objected  to  tbe  granting  of 
a  temporary  injunction,  for  the  reason 
that,  if  the  plaintiff  was  entitled  to  any 
order.  It  was  a  permanent  Injunction. 
A  temporary  injunction  was  granted,  and 
this  is  assigned  as  error,  together  with 
the  overruling  of  the  demurrer  of  tbe  de- 
fendants to  the  petition  of  tbe  plaintiff  be- 
low, upon  the  ground  that  the  petition 
did  not  state  facts  suflBclent  to  constitute 
a  cause  of  action  against  tbe  defendants, 
or  to  entitle  the  relator  to  any  relief. 
Was  the  board  of  county  commissioners 
authorized  to  make  a  contract  at  legal 
rates?  Paragraph  1655  of  tbe  General 
Statutes  of  1889  reads:  "The  board  of 
county  commissioners  of  the  several  conn- 
ties  ol  this  state  shall  have  exclusive  con^ 
trol  of  all  expeuditures  accruing  either  In 
the  publication  of  the  delinquent  tax 
list,  treasurer's  notices,  county  printing, 
or  any  other  county  expenditures. "  This 
section  originally  contained  this  proviso: 
"Provided,  that  all  county  printing  shall 
be  let  to  the  lowest  responsible  bidder;" 
bnt  In  1872  it  was  amended  by  dropping 
off  this  proviso.  By  the  statutes  of  ISfiS 
the  commissioners  had  the  exclusive  con- 
trol of  the  county  printing,  •with  the  con- 
dition that  it  must  be  given  to  the  lowest 
responsible  bidder.  The  legislature  re- 
moved this  restriction  in  1872,  bnt  the 
board  of  county  commissioners  still  had 
exclusive  control  of  the  county  printing. 
In  construing  this  section  ut  the  statutes 
in  the  case  of  Qoigley  v.  County  of  Sum- 
ner, 24  Kan.  293,  Mr.  Justice  Brewer  said : 
"Referring  again  to  the  section  defining 
the  powers  of  county  commissioners,  we 
find  that  it  gives  them  'exclusive  control 
of  all  expenditures.'  Does  this  mean  sim- 
ply that  they  are  to  audit  accounts?  Or 
does  it  not  also  give  them  powp.rin  the 
creation  of  debts?  It  seems  to  us,  the  lat- 
ter. It  grants  general  control  as  to  county 
expenditures,  both  as  to  items,  amounts, 
and  parties."  In  Mooers  v.  Smedley, 
(!  Johns.  Ch.  28,  which  was  a  case  to  en- 
join the  supervisors  of  a  town  from  the  al- 
lowance of  certain  bounties  for  wolf 
scalps  to  non-residents  of  the  town,  and 
alleging  that  the  bounties  were  confined 
to  residents,  and  *hat  by,  such  action  of 
the  supervisors  the  tax  of  the  plaintiff  was 
greatly  augmented,  the  law  gave  the 
supervisors  authority  "to  examine,  settle, 
and  allow  all  accounts,"  etc.  Chancellor 
KKNTsaid:  "I  cannot  find  by  any  statute 
or  precedent  or  practice  that  it  belongs  to 
the  jurisdiction  of  chancery,  as  a  court 
of  equity,  to  review  and  control  the  de- 
termination of  the  board.  •  •  •  This 
power  implied  and  required  tbe  exercise 
<if  sound  judgment.  •  •  •  This  is  not 
the  case  of  a  private  trust,  but  the  official 
act  of  a  political  body;  and  In  the  whole 
hlstoi'y  of  the  English  court  of  chancery 
there  Is  no  instance  o!  the  assertion  of 
such  jurisdiction  as  now  contended  for." 
Walton  v.  Develing,  61  III.  201 ;  Darst  v. 
People,  62  111.  306.  It  is  important  to  ob- 
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serve  that  courts  of  equity  do  not  Inter- 
fere by  injunction  tor  the  purpose  of  con- 
trolling the  action  of  public  ofBcers  con- 
stituting inferior  quasi  judicial  tribunals, 
such  as  boardH  of  aiipervisors,  cunimis- 
Bionera  of  highways,  and  the  like,  on 
matters  properly  pertaining  to  their  ju- 
risdiction; nor  will  they  review  and  cor- 
rect errors  in  the  proceedings  of  such  offi- 
cers. High,  In].  §  1311 ;  Mecbem,  Pub.  Off. 
§  991.  Section  21  of  article  2  of  the  con- 
stitution provides  that  "the  legislature 
may  confer  upon  tribunals  transacting 
the  county  businHSs  for  the  several  coun- 
ties, such  powers  of  local  legislation  and 
administration  as  it  shall  deem  expedient." 
Under  this  powerthe  legislature  has  given 
to  the  board  of  county  commissioners  the 
exclusive  control  of  the  county  printing. 
The  statute  fixes  the  legal  rates  for  such 
printing,  ho  that  the  only  existing  restric- 
tion is  that  the  printing  cannot  be  let  at 
more  than  the  amount  fixed  by  law.  The 
only  question,  therefore,  Is  whether  or 
not  there  should  be  an  interposition  upon 
the  part  of  the  courts  when  It  appears 
that  the  printing  might  have  been  done 
for  a  less  sum.  The  board  of  county  com- 
missioners not  only  posseKses  the  discre- 
tionary power,  but  the  statute  has  given 
to  that  tribunal  the  exclusive  control  over 
the  subject-matter;  and,  in  the  absence 
of  actual  fraud,  courts  cannot  Interfere 
with  such  discretion  and  power.  As  we 
have  seen,  up  to  1872  the  statute  required 
that  the  county  printing  should  l)e  let  to 
the  lowest  responsible  bidder.  It  was 
then  changed  by  striking  out  this  pro- 
viso, so  that  the  control  was  practically 
unlimited,  except  as  to  the  compensation, 
which  was  flxed  by  law.  "Before  1S72 
they  must,  since  they  may,  let  to  the  low- 
est bidder.  Taking  away  a  limitation  in 
the  one  direction  does  not  place  a  limita- 
tion Id  the  opposite.  Taking  away  a  re- 
striction ufion  full  discretion  leaves  the 
discretion  full  and  free,  and  does  not  su- 
perimpose another  restriction."  Quigley 
v.  County  of  Sumner,  supra.  The  case  at 
bar  is  different  In  principle  from  the  case 
of  First  Nat.  Bank  v.  Board  of  Coin'rs  of 
Barber  Co.,  43  Kan.  «48,  2.<»  Pac.  Rep.  1079. 
In  that  case  the  board  made  another  con- 
tract; In  this,  no  effort  has  been  made  by 
the  board  to  change  the  terms  of  the 
agreement,  or  to  designate  any  other  pa- 
per in  which  the  county  printing  should 
be  done,  hence  we  think  that.  In  the  ab- 
sence of  an.r  fraud  or  collusion,  the  deter- 
mination of  the  board  is  conclusive  in  all 
matters  wherein  it  has  the  exclusive  pow- 
er, and  snch  discretionary  power  has  been 
exercised  with  an  honest  purpose  and 
within  the  authority  conferred  upon  it  by 
the  constitution  and  the  laws  enacted 
thereunder;  the  courts  having  no  au- 
thority to  interfere  by  injunction  so  as  to 
control  such  discretionary  power,  or  re- 
strain the  board  from  the  payment  of 
claims  for  printing  already  done  under 
contract.  We  think  the  preliminary  in- 
junction should  be  discharged.  We  rec- 
ommend a  reveraal  of  the  judgment  of  the 
district  court. 

Pkh  CnniAM.    It  is  so  ordered;  all  the 
justices  concurring. 


(47  Kan.  VI) 

Lawbon  v.  Zimmerman  e.t  al. 
(Supreme  Count  t(f  Katisag.    Nov.  7, 18J1.) 
ConxTiES — CocjJTT  Auditor. 
After  chapter  87  of  the  Laws  of  1891  wus 
passed  and  took  effect,  there  could  be  no  such 
officer  as  county  auditor  in  any  county  with  less 
than  45,(X)U  Inhabitants,  except  in  Leavenworth 
county. 
(.Syllabus  by  the  Court.) 

Application  by  John  H.  Lawson  for 
mnudamns  to  O.  M.  Zimmerman  and 
others.     Writ  denied. 

Swigart,  Martia  &  Crawford  and  White- 
side &  Gleason,  for  plaintiff.  C.  M.  Wlll- 
iama,  for  defendants. 

Vale.ntinb,  J.  This  was  an  action  o' 
yn^zK/^iiB us  bronght  originally  in  thiscuurt 
on  June  11,  1891,  by  John  H.  Lawson 
against  G.  M.  Zimmerman,  W.  P.  D.  Flcni- 
ming,  and  William  Potter,  the  board  of 
county  commissioners,  and  S.  J.  Morris, 
theconnty  clerk,  and  J.  M.  Anderson,  the 
county  treasurer,  of  Reno  county,  to  com- 
pel the  defendants  to  recognire  the  plain- 
tiff as  the  county  auditor  of  Keno  countv. 
The  General  Statutes  of  18S9  contain  an 
article.  No.  13,  divided  into  paragraphs  or 
sections  numbered  from  1840  to  1859,  under 
which  the  plaintiff  claims  that  he  Is  and 
has  been  since  April  30,  1890,  the  duly  ap- 
pointed and  qoalifled  county  auditor  of 
Reno  county.  In  March,  1891,  the  follow- 
ing act  of  the  legislature,  being  chapter  87 
of  the  Laws  of  18U1,  was  passed,  approved, 
and  publiaiied  as  follows:  "Section  1. 
That  section  1810  of  the  General  Statutes 
of  Kansas  of  1889  be  amended  so  as  to 
rend  as  follows:  Par.  1840.  That,  in  all 
counties  containing  over  forty-live  thou- 
sand inhabitants,  there  shall  be  appointed 
by  the  districtcourt  of  the  judicial  district 
in  which  socb  county  is  located  one  pier- 
son,  who  shall  have  the  qualifications  of 
an  elector,  and  who  shall  be  styled  county 
auditor,  and  who  shall  hold  his  office  for 
the  period  of  two  years,  unlees  sooner  re- 
moved by  the  appointing  power,  for 
cause,  according  to  existing  laws,  and,  it 
so  removed,  the  cause  thereof  shall  be 
made  part  of  the  record  of  the  board  of 
county  commissioners:  provided,  that, 
for  the  purposes  of  this  act,  Leavonworth 
countyshall  be  deemed  to  haveover  forty- 
five  thousand  Inhabitants,  and  theofflcnnt 
county  auditor  is  retained  In  that  county. 
Sec.  2.  Section  1840  of  the  General  Statutes 
of  1889  be  and  the  same  Is  hereby  repealed. 
Sec.  3.  This  act  shall  take  effect  and  be  in 
force  from  and  alter  its  publication  in  the  of- 
ficial state  paper.  Approved  March  10, 1891. 
Published  in  the  official  state  paper,  March 
20,  1891."  The  original  section  (1810)  was 
the  same  as  the  new  section,  (1840.)  ex- 
cept as  follows :  In  the  original  section 
the  words  "twenty-five"  occurrei  where 
the  words  "forty-five"  occur  In  the  new- 
section;  the  word  "embraced"  occurred 
In  the  old  section  where  the  word  "lo- 
cated "  occurs  in  the  new;  and  theoriglnal 
section  did  not  contain  the  proviso  ap- 
pended to  the  new.  It  Is  admitted  that 
Reno  county  contains  25,000  inhabitants, 
but  that  It  does  not  contain  45,0iN)  inhab- 
itants. It  Is  claimed  by  the  defendants 
that,  admitting  tor  the    porposps  of  this 
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case  that  tbe  plaintiff  would  be  county 
auditor  of  Reno  coanty  except  for  said 
chapter  87  of  the  Laws  of  1891,  still  that 
in  that  case  gaid  chapter  H7  abollabed  the 
office  of  county  auditor  in  Reno  county 
and  In  all  othercountles  of  less  than  45,000 
inhabitants,  except  in  Leavenworth  coan- 
ty, and  that  as  the  office  itself  is  abolished 
no  oneconid  All  thesame;  while  the  plain- 
tifT  claims  that,  under  the  general  saving 
clause  contained  In  paragraph  6687  of  the 
General  Statutes  nf  18SB,  he  will  retain  the 
office  for  two  years  from  the  time  when  he 
first  toolc  the  same,  or  up  to  April  30,  1892. 
Said  saving  clausereads  as  follows:  "The 
repeal  of  a  statute  does  not  revive  a  stat- 
ute previously  repealed,  nor  does  such  re- 
peal affect  any  right  which  accrued,  any 
duty  imposed,  any  penalty  incurred,  uor 
any  proceeding  commenced,  under  or  by 
virtue  of  the  statute  repealed.  The  pro- 
visions of  any  statute,  so  far  as  they  are 
the  same  as  those  of  any  prior  statute, 
shall  l>e  construed  as  a  continuation  of 
such  provisions,  and  not  as  a  new  enact- 
ment." Tbe  most  of  the  decisions  of  this 
court  construing  this  saving  clause  will  be 
found  cited  in  the  case  of  In  re  Tillery,  43 
Kan.  188, 191,  23  Pac.  Rep.  162.  We  do  not 
tlilnic  that  this  saving  claune  has  the  ef- 
fect to  continue  the  plaintiff  In  office.  He 
had  no  vested  right  In  the  office,  or  In  any- 
thing pertaining  thereto,  (Harvey  v.Com- 
mlssloner8,32  Kan.  159,4  Pac.  Rep.  153;  In 
re  Hinkle,  81  Kan.  712,3  Pac.  Rep.  531:) 
and  the  statute  passed  In  1S91  clearly 
shows  that  the  legislature  intended  to 
abolish  the  office  at  once.  They  provided 
that  the  act  of  1891— and  this  means  tbe 
whole  of  the  act— should  take  effect  and 
be  in  force  from  and  after  its  publication 
In  the  official  state  paper,  and  provided 
that  section  1840  of  the  General  Statutes 
of  1889,  the  section  nnder  which  the  plain- 
ttr  claims  his  office,  should  be  repealed ; 
and  the  repeal  seems  to  be  absolute,  and 
to  take  effect  at  once;  and  by  the  provi- 
so the  legislature  declared  that  in  Leav- 
enworth county  the  office  of  county  audi- 
tor should  be  "retained,"  Indicating  by 
tlie  strongest  of  implications  that  it  was 
the  intention  of  the  legislature  that  In 
every  other  county  with  less  than  45,000 
Inhabitants  the  office  of  county  auditor 
should  be  Immediately  abollxhed.  This 
seems  to  be  clear  beyond  all  question. 
The  writ  o1  wantJnmnfi  prayed  for  In  the 
present  case  will  be  denied,  and  judgment 
will  he  rendered  In  favor  of  thedefendants, 
and  against  the  plaintiR  for  costs.  Ali  the 
Justices  concurring. 


(47  Kan.  242) 

State  v.  Zimmrrmam. 

(Supreme  Court  of  Kansas.    Nov,  7, 1891.) 

POBOBBT—IsPORMATiON— Evidence. 

1.  It  is  proper  to  charge.  In  separate  and  dis- 
tinct counts  of  the  same  informatioD,  the  forgery 
of  a  promissory  note,  and  tbe  seldng,  ezchaDg- 
ing,  or  uttering  of  it  as  genuine. 

2.  Where,  in  a  criminal  case,  a  defendant  is 
charged  with  the  forgery  of  a  note  and  mortgage, 
and  the  state  and  the  defendant  both  prove  upon 
the  trial  that  a  former  mortgage  offered  in  evi- 
dence was  signed  by  the  party  whose  signature 
Is  charged  to  have  been  forged,  such  former 
mortgage  is  competent  evidence  to  be  examined 


by  the  Jnry  for  the  purpose  of  compaHng  the  gen- 
uine signature  upon  the  former  mortgage  with 
those  disputed  and  denied,  to  assist  tu  determin- 
ing whether  tbe  latter  were  genuine. 
{SyUabxts  by  the  Court.) 

Appeal  from  district  court  Barber  coun- 
ty; "tEORGE  W.  McKay,  Ju.ige. 

Information  against  Charles  Zimmer- 
man for  forgery.  From  a  judgment  of 
conviction  he  appeals.    Reversed. 

Martin  *  McNeul  and  E.  Sample,  for  ap- 
pellant. J,  S.  Ivea,  Atty.  Gen.,  and  Ly- 
maa  W.  De  Geer,  for  tbe  State. 

HoRTON,  C.  J.  Charles  Zimmerman  was 
charged,  in  an  information  filed  by  tho 
county  attorney  of  Barber  county,  in  the 
first  count  thereof,  with  having,  on  tbe  7th 
day  of  December,  1889,  forged  the  name  of 
Mrs.  Ella  Lee  to  a  promissory  note  of  the 
sum  of  9450.  The  second  count  charged 
Zimmerman  with  having  sold,  delivered, 
and  exchanged  the  note  with  Intent  to  de- 
fraud Mrs.  Ella  Lee,  knowing  the  same  to 
be  a  forgery.  The  third  count  charged 
Zimmerman  with  baring  forged  the  name 
of  Mrs.  Ella  Lee  to  a  chattel  mortgage 
purporting  to  secure  the  note  of  9450. 
Zimmerman  was  convicted  upon  the  first 
and  second  counts,  and  sentenced  to  im- 
prisonment and  hard  labor  In  the  peni- 
tentiary of  the  state  tor  the  period  of  one 
year  on  the  first  count,  and  also  one  year 
on  the  second  count;  the  second  term  of 
imprisonment  to  commence  upon  tbe  ex- 
piration of  the  first  term.  From  tbe  con- 
viction and  sentence  of  the  trial  court  an 
appeal  Is  taken  to  this  court. 

1.  It  is  contended  that  the  trial  court 
erred  in  overruling  the  motion  to  quash 
the  Information,  and  also  In  refusing  to 
compel  the  state  to  elect  upon  which 
count  it  would  rely  for  conviction.  Tlie 
first  count  of  the  information  for  forgery 
in  the  third  degree  was  drawn  under  sec- 
tion 129  of  the  act  relating  to  crimes  and 
punishments.  This  offense  Is  punishable, 
under  the  statute,  by  confinement  and 
hard  labor  not  exceeding  seven  years. 
The  second  count  of  the  information  for 
forgery  in  the  fourth  degree  was  drawn 
nnder  section  133  of  the  act  relating  to 
crimes  and  punishments.  This  offense  Is 
punishable  by  confinement  and  hard  la- 
bor not  exceeding  five  years,  or  by  imnris- 
oument  In  the  county  jail  not  less  than 
six  months.  In  support  of  the  contention 
that  the  information  should  have  been 
quashed,  or  the  state  compelled  to  elect.  It 
Is  said  that  the  Information  contains 
counts  for  separate  and  distinct  felonies, 
and  that  these  felonies  are  not  necessarily 
punishable  under  the  statute  In  thesame 
way.  The  authorities  fully  sustain  the 
Information.  It  was  decided  in  State  v. 
Hodges,  45  Kan.  390,  26  Pac.  Rep.  676. 
that  "several  separate  and  distinct  felo- 
nies may  be  charged  in  separate  counts  of 
one  and  the  same  information,  where  all 
of  the  offenses  charged  are  of  the  same 
general  character,  requiring  the  same 
mode  of  trial,  the  same  kind  of  evidence, 
and  tbe  same  kind  of  punishment." 
See  Whart.  Crim.  PI.  &  Pr.  §  285  et  seq., 
and  cases  there  cited;  1  BIsh.  Crim.  Proc. 
(3d  Ed.)  §§  424.  450,  451;  4  Araer.  &  Eng. 
Enc.  Law,  754-756;  State  v.  Bancroft.  22 
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Kan.  170;  State  v.  Cbandler,  31  Kan.  201, 
1  Pac.  Rep. 787;  State  v. Goodwin,  33  Kan. 
538, 6  Pac.  Rep.  899 ;  State  v.  Fisher,  37  Kan. 
404, 15  Pac.  Rep.  606.  In  this  case,  all  of  the 
counts  are  under  different  sections  of  the 
same  statute,  and  relateto  the  same  trans- 
action. Itinatters  not  thattheoffentteiial- 
leged  Intbedifferenk  counts  are  ol  different 
f^'ades,  and  call  for  different  punishments. 
So  Ions  as  all  of  the  counts  relate  to  the 
same  transaction,  there  can  be  no  olijec- 
tion  to  the  union  of  such  counts  in  the 
same  intoruiation.  It  is  proper  to  charge 
in  an  information  the  forgery  of  a  note  or 
other  written  instrument,  and  the  selling 
or  uttering  of  the  same  as  genuine.  Statn 
T.  McPlierson,  9  Iowa,  58;  State  v.  Nich- 
ols, 38  Iowa,  110;  Hoskins  ▼.  State,  11  Gn. 
92;  Barnwell  v.  State,  1  Tex.  App.  745; 
Maxw.  Criro.  Proc.  52,  53. 

2.  Upon  the  trial,  Zimmerman  claimed 
in  bis  defense  that  the  note  of  $450,  and 
,the  chattel  mortgage  given  to  secure  the 
same,  were  signed  b,v  Mrs.  Ella  Lee,  and 
therefore  genuine.  Ue  also  claimed  that 
the  note  and  mortgage  were  given  In  re- 
newal of  a  promissory  note  dated  the  12tb 
day  of  June,  1889,  of  $319,  and  secured  by 
a  chattel  mortgage  of  the  same  date. 
,Tbis  note  and  chattel  mortgage  be  at- 
tempted to  introduce  In  evidence  before 
the  jury,  for  the  purpose  of  allowing  them 
to  be  compared  with  the  signatures  to 
tbe  note  and  mortgage  of  $450,  which  he 
wascbarged  witbhavingforged.  Thestate 
introduced  Mr^.  Ella  Lcp,  who  testified 
that  she  never  signed  the  note  of  $450,  or 
tbe  mortgage  given  to  secure  tlie  same. 
She  (nrtber  testified  that  on  the  7th  of  De- 
cember, 1880,  Charles  Zimmerman  called  to 
see  her  about  signing  the  note  and  mort- 
gage of  $4.50;  that  be  told  her  this  note 
and  mortgage  were  to  renew  the  note 
and  mortgage  of  the  12tb  of  June,  1889. 
She  then  testified  that  she  and  her  hus- 
band gave  the  mortgage  of  the  12th  of 
June,  1889;  that  It  was  drawn  up  at  her 
bouse,  and  that  she  signed  the  mortgage, 
but  did  not  sign  the  promissory  note 
which  the  mortgage  was  given  to  secure. 
During  her  examination,  Mrs.  Lee  repeat- 
ed tbe  statement  that  she  signed  the  mort- 
gage of  June  12,  1889.  Mr.  Zimmerman 
testified  that  Mrs.  I.«e  signed  both  tbe 
note  and  mortgage  of  June  12, 1889.  Ad 
tbe  signature  of  Mrs.  Ella  Lee  upon  tbe 
mortgage  of  June  12,  1889,  was  testified  to 
as  genuine, both  upon  the  part  nf  the  state 
and  upon  the  part  of  the  defendant,  it 
must  be  admitted  to  be  genuine.  The 
trial  court,  upon  tbe  testimony,  ought  to 
have  allowed  the  prior  mortgage  to  be 
introduced  in  evidence  for  the  purpose  of 
comparing  Mrs.  Ella  Lee's  signature  on 
that  instrument  with  the  signature  on  the 
note  and  mortgage  deecrihed  in  the  infor- 
mation. The  iury  ought  to  have  been  al- 
lowed to  examine  tbe  admitted  signature 
for  the  pui'pose  of  comparison.  In  Afa- 
comber  v.  Scott,  10  Kan.  3:15,  it  was  said 
that:  "It  will  generally  be  conceded  that 
comparisons  may  be  had  between  writings 
in  the  following  cases:  Where  the  writings 
to  be  used  as  specimens  are  admitted  to 
be  genuine,  and  generally  where  no  collat- 
eral issues  can  arise;  where  the  different 
writings  are  already  properly  in  evidence. 


or  properly  In  tbe  eaeie  for  some  other  par^ 
pose;  wbere  tbe  witness  has  seen  the  perw 
sou  whose  signature  Is  disputed  previous- 
ly write,  altboagb  It  bas  been  only  bis 
name;  where  the  witness  bas  personal 
knowledge  of  the  person's  writing  from 
some  other  proper  source,  as  from  having 
seen  writing  which  the  person  la  tbe 
course  of  business  has  acknowledged  to 
be  his,  or  has  acted  on  as  his,  etc. ;  where 
writings  are  of  such  antiqcity  that  living 
witnesses  cannot  be  bad  to  prove  them, 
and  such  writings  are  not  so  old  as  to 
prove  themselves;  and  probably  in  man.r 
more  cases  which  we  might  mention." 
On  account  of  tbe  rejection  of  competent 
and  important  evidence  offered  by  the  de- 
fendant, the  judgment  must  be  reversed, 
and  the  canse  remanded  for  a  Dew  trial. 
All  tbe  Justices  concurring. 


«r  Kan.  287) 

Anderson  et  a/.,  County  Oommissloners, 
V.  Stoufer. 

(Supreme  Court  of  Kansas.    Nov.  7, 1891.) 
County  Commissioners  —  Ssttino  Abide  Cor- 

T  BACT — In  J  DNCTION. 

1.  Mere  threats  by  county  commissioners  to 
iRnore  and  set  aside  a  contract  let  by  them  for 
the  county  printing,  in  the  absence  of  any  official 
offer  or  attempt  to  ignore  or  set  aside  such  con- 
tract, do  not  constitute  grounds  for  an  injunction. 

2.  Some  step  must  be  taken  by  the  commis- 
sioners as  a  board  towards  setting  aside  the  con- 
tract before  an  injunction  can  issue. 

{Syllabris  by  Strang,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Seward  county;  Theodore 
BoTKiN,  Judge. 

Action  by  A.K.  Stoufer  against  C.S.An- 
derson, and  others,  ronnty  commisBlonera 
and  others,  for  an  injunction.  Judgment 
for  plaintiff.    Reversed. 

./.  ff.  /ves,  Atty.  Gen.,  and  J.  K.  BeaU' 
chump,  for  plaintiff  in  error.  John  B. 
Pitier,  for  defendants  in  error. 

Strano,  C.  November  17, 1890,  a  propo- 
sition to  do  the  county  printing  for  Sew- 
ard county  was  submitted  to  the  county 
board  of  that  county  as  follows:  "By  the 
Arkalun  News  and  the  Lit)eral  Lyre  to  the 
Hon.  Board  of  County  Comniissioaers  of 
Seward  County,  Kansas:  The  above- 
named  papers  hereby  offer  and  agree  to 
do  all  the  county  printing  tor  the  county 
of  Seward  and  state  of  Kansas  from  tlie 
17th  day  of  November,  1890,  to  December 
31,  1892,  at  the  following  rates,  vis.:  All 
the  printing,  including  commissioners' pro- 
ceedings, clerk's  notices,  treasurer's  no- 
tices, and  sheriff's  notices,  at  $1  per  square 
of  250  ems  nonpareil,  all  Jot>-work  that  can 
be  furnished  by  said  paper  at  prices  paid 
for  said  work  by  the  county  clerk,  for  a 
period  dating  from  July  1, 1890,  to  Novem- 
ber 17, 1890.  Tax-lists  at  legal  rates  al- 
lowed. The  Arkaion  News  to  be  named 
as  the  official  paper,  tbe  editor  of  which 
shall  fnrnlsn  all  necessary  affidavits.  A. 
K.  Stocfeh,  Arkaion  News.  H.  V.  Nich- 
ols, Liberal  Lyre."  Which  said  proposi- 
tion was  accepted  by  the  board.  January 
17. 1891,  tlie  board  of  county  commission- 
ers, again  being  in  session,  on  motion 
ratiiied  the  former  action  of  the  commis- 
sioners in  accepting  said  proposition,  and 
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therehy  entered  Into  a  contract  with  the 
plaintiH  below,  as  eOltor  and  proprietor 
of  the  Arkalon  News,  and  H.  V.  NlcholB, 
as  editor  and  proprietor  of  the  Liberal 
Lyre,  whereby  they  agreed  that  the  plain- 
tiff below  and  said  H.  V.  Nichols  should 
jointly  do  the  county  printing  for  said 
county  upon  the  terms  contained  in  said 
proposition  (or  the  period  from  November 
17,lS90,toDp(;pmber31,1892.  April  11,1S91, 
the  plaintiff  below comnieuce<l  this  action, 
and  alleged  in  his  petition  that  the  said 
board  of  county  commiHsioners,  "without 
.any  cause  or  excuse  therefor,  are  threat- 
enlnp;  and  are  about  to  ignore  and  set 
as'de  their  said  contract,  and  award  said 

gubdc  printing  to  the  Liberal  Lyreandthe 
prluKlleUi  Republican."  A  temporary  In- 
junction was  allowed  by  the  judge  of  tiie 
district  court  of  said  county.  Afterwards, 
on  the  9th  or  June,  1891,  when  the  cose 
came  up  lor  trial  in  the  district  court,  the 
defendant  objected  to  any  further  proceed- 
ings In  the  case  for  the  reason  that  the 
petition  did  not  state  facts  suffleient  to 
entitle  the  plaintiff  to  any  relief.  The  ob- 
jection was  overruled,  and  the  lnjuncti<in 
made  perpetual.  Motion  for  new  trial 
was  tiled  and  overruled.  The  case  is  here 
for  review,  and  the  question  is,  does  the 
petition  state  facts  suffleient  to  entitle 
plaintiff  below  to  any  relief?  We  think  It 
does  not.  The  petition  simply  alleges 
that  the  defendants,  the  county  commis- 
sionei-s,  are  threatening  and  are  about 
to  Ignore  and  set  aside  the  contract  for 
the  county  printing,  entered  Into  by  them 
•with  the  plaintiff  below  and  the  editor  of 
the  Liberal  Lyre.  It  nowhere  discloses 
any  action  by  said  commissioners  as  a 
board  calculated  In  any  waj'  to  interfere 
with  said  contract.  It  sets  forth  no  reso- 
lution, motion,  or  other  ofBcial  action  of 
Faid  commissioners,  nor  even  the  calling 
of  a  meeting  for  the  purpose  of  rescinding 
said  coiitract.  Mere  threats  by  the  com- 
missioners to  ignore  and  set  aside  the 
contract  without  any  offer  or  attempt  to 
do  so  do  not  constitute  grounds  for  an 
Injunction  to  restrain  them  from  so  do- 
ing. Bridge  Co.  v.  County  of  Wyandotte. 
10  Kan.  326:  Challiss  v.  City  of  Atchison.  36 
Kan.  276,  18  Fac.  Ftep.  19.5;  Troy  v.  Com- 
missioners, etc..  32  Kan.  507,  4  Pac.  Rep. 
1009;  Andrews  v.  Love,  46  Kan.  — ,  2C 
Pac.  Rep.  746.  It  is  recommended  that  the 
Judgment  of  the  dl'itrlct  court  he  reversed, 
and  case  remanded  for  new  trial. 

Per  Curiam.    It  Is  so  ordered;  all  the 
Justices  concurring. 


(47  Kan.  277) 


In  re  Hvdg. 


(Supreme  Court  of  Kansas.    Nov.  7, 1891.) 

•I>i3TincT  Courts— jL-RisDiCTio>f — Claim  against 
Decedknt's  Estate. 
The  district  courts  of  this  state  have  Juris- 
diction to  entertain  and  enforce  a  demand 
against  property  of  a  deceased  person  who,  by 
will,  devoted  almost  his  entire  estate  to  the  per- 
petuation of  a  banking  business  in  which  lie  bad 
been  engaged  during  his  life-time,  and  whose 
oontinuanne  he  committed  to  exeuutors  named  in 
his  will;  the  claim  sought  to  t>e  enforced  ie  the 
district  court  having  originated  in  the  course  of 
tite  bankinj;  business,  some  years  after  the  death 


of  the  testator,  ancl  after  all  debts  of  the  tes- 
tator existing  at  the  time  of  his  death  had  been 
paid. 
(SylUibiu  bv  Simpson,  C.) 

Comiplssloners'  decision.  Petition  by 
A.  A.  Hyde  lor  a  writ  of  habeas  corpus. 
Petitioner  remanded. 

Oiwiibcll  it  Dyer  and  W.  E.  Stanley,  for 
petitioner.  liix>oks  &  Coffin,  for  respond- 
ent. 

Simpson,  C.  This  Is  an  application  In 
habeas  cnrpim,  brought  in  this  court  by 
A.  A.  Hyde,  who  claims  to  be  Illegally  re- 
strained of  his  liberty  by  an  order  of  com- 
mitment made  by  the  conrt  of  common 
pleas  of  the  county  of  Sedgwick  us  forcon- 
tempt  to  enforee  an  order  of  that  court. 
Hyde  is  one  of  the  admlnistratorB  with 
the  will  annexed  of  the  estate  of  one  W. 
C.  Woodman,  deceased.  The  order  of  the 
conrt  of  common  pleas  that  he  refused  to 
obey,  on  which  refusal  the  order  of  com- 
mitment was  issued,  was  one  made  in  an 
action  against  the  executors  of  the  estate 
of  Woodman,  commanding  him  to  deliver 
to  a  re<-elver  appointed  in  that  action  the 
property  de8crit)ed  in  the  order,  belong- 
ing to  said  estate.  The  material  facta  are 
that  In  his  life-time  W.  C.  Woodman  was 
engaged  In  the  banking,  loan,  and  invest- 
ment business  in  the  city  of  Wichita,  un- 
der the  name  of  W.  C.  Woodman  &  Son; 
otberwIsctheFIrst  Arkansas  Valley  Bank. 
W.  C.  Woodman  was  the  sole  owner  of 
the  business.  Woodman  died  on  the  27th 
day  of  December,  1S87,  having  disposed  of 
all  his  property  by  a  will  that  was  pro- 
bated on  the  14th  day  of  January,  1888; 
and  on  that  day  Elizabeth  Woodman, 
his  widow,  and  W.  8.  Woodman  and  U.S. 
Grant  Woodman,  his  sons,  were  qualified 
as  executors,  having  been  named  as  such 
In  the  will.  By  the  express  provisions  of 
the  will  all  the  property,  real,  personal, 
and  mixed,  of  the  deceased,  except  the 
homestead  occupied  by  the  family,  was 
devised  to  the  executors  In  trust  as  the 
capital  of  the  First  Arkansas  Valley  Bank 
of  W.  C.  Woodman  &  Son,  and  the  execu- 
tors were  directed  to  continue  said  bank- 
ing business  for  the  term  of  20  years  after 
the  death  of  the  said  W.  (;.  Woodman. 
It  seems  from  a  cursory  examination  of 
the  terms  of  the  will  that  the  conduct  and 
management  of  the  banking  business  to 
be  conducted  by  the  executors  was  one  of 
almost  unlimited  discretion  on  their  part. 
There  seem  to  be  no  limitations  or  con- 
ditions iittached  to  the  control  of  the  ex- 
ecutors in  the  transaction  of  the  business; 
nor  does  It  appear  but  that  the  -whole  es- 
tate, of  every  kind  and  description,  except 
some  specific  legacies,  was  to  be  used  as 
the  capital  and  resources  of  the  banking 
business.  From  the  date  of  their  qualifi- 
cation until  the  4th  day  of  Feiiruary,  1891, 
these  executors  continued  the  business, 
receiving  deposits,  making  loans  and  In- 
vestments, buying  and  selling  exchanges, 
and  In  detail  transacting  a  general  bank- 
ing, loan,  and  investment  business.  Oo 
the  4th  day  of  February,  1891,  the  bank, 
being  unable  to  pay  Its  current  obliga- 
tions, closed  Its  doors,  and  suspended 
payment,  owing  debts  exceeding  the  sum 
of  9100,000;  all  of  said  debts  having  been 
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contracted  stace  the  death  of  W.  C.  Wood- 
mnn.  All  Indebtedness  of  Woodman  con- 
tracted prior  to  kia  death  had  been  paid, 
and  the  atatntory  period  within  which 
such  claims  could  have  been  presented 
and  allowed  in  the  probate  court  ex- 
pired before  the  4th  day  of  February,  1891. 
After  the  failure  of  said  bank  on  the  4tb 
day  of  February,  1S91,  and  prior  to  the 
commencement  of  the  action  in  which  the 
order  of  commitment  was  issued,  the  said 
Elizabeth  Woodman  and  the  other  exec- 
utors named  in  the  will  were  removed 
by  the  probate  court  of  Sedgwick  county, 
and  the  petitioner,  A.  A.  Hyde,  and  0.  H. 
Grant  Woodman  were  appointed  admin- 
istrators with  the  will  annexed  of  said 
estate,  and  took  possession  of  the  assets 
thereof,  and  proceeded  to  the  administra- 
tion of  said  estate.  After  the  appointment 
of  said  administrators,  a  large  number  of 
the  creditors  of  siiid  estate,  whose  claims 
grew  out  of  the  banking  business  as  con- 
ducted by  the  executors,  presented  their 
claims  for  allowance  in  tlie  probate  court. 
On  the  23d  day  of  April,  1891,  the  Na- 
tional Bank  of  Kansas  City,  Mo.,  filed  its 
petition  in  the  court  of  common  pleas  of 
Sedgwick  county  on  its  own  behalf  and 
on  behalf  of  all  other  creditors  of  said 
bank  similarly  situated,  ajrainst  the  exec- 
utors, administrators  with  the  will  an- 
nexed, legatees,  and  other  beneficiaries  un- 
der the  will,  praying  the  appointment  of  a 
receiver  to  take  charge  of  the  assets  of  said 
bank.  On  the  13th  day  of  June,  1891,  one 
W.  D.  Keyes,  who  claims  to  be  the  owner 
of  a  judgment  recovered  by  T.  B.  Wall, 
one  of  the  depositors  of  said  bank,  against 
Elisabeth  Woodman,  W.  S.  Woodman, 
and  U.  S.  Grant  Woodman,  individually 
and  as  executors  and  trustees,  by  leave 
of  the  court  filed  his  cross-petition  in  said 
action,  and  joined  with  the  plaintiff  there- 
in In  the  application  for  the  appointment 
of  a  receiver  In  that  cause.  On  the  24th 
day  of  June,  1S91,  the  district  court  ap- 
pointed one  Frank  W.  Oliver  receiver  In 
the  action  of  the  bank  against  iClizabeth 
Woodman  et  al.  of  all  the  assets,  real  es- 
tate, property,  equitable  Interests,  things 
In  action,  chattels,  and  effects  of  every 
kind  and  nature  belonging  or  In  any  way 
appertaining  to  the  estate  of  W.  C.  Wood- 
man &  Son,  otherwise  the  First  Arkansas 
Valley  Bank  of  Wichita,  Kan.,  vesting  the 
said  Oliver  with  all  the  rights  and  pow- 
ers of  a  receiver  in  equity,  and  ordering 
the  defendants  to  turn  over  all  the  prop- 
erty in  their  possession  or  under  theircon- 
trol  to  him.  Oliver  tiled  his  oatli  on  the 
27th  day  of  June;  filed  a  bond  approved 
by  the  court  on  tite  same  day.  Hyde,  as 
one  of  the  administrators  with  the  will 
annexed,  refused  to  turn  over  property  of 
the  estate  in  his  possession  to  thorecelver. 
He  was  attached  for  contempt,  and  Bled 
his  reasons  in  writing  for  his  failure  to 
comply  with  the  order  of  the  court,  and 
was  adjudged  guilty  of  contempt,  was 
fined  $100,  taxed  with  the  costs  of  the  at- 
tachment proceedings,  and  committed  to 
the  Jail  of  Sedgwick  county  until  he  obeyed 
the  order  of  the  court  and  surrendered  to 
the  receiver  the  propert.v  of  tha  estate  In 
bis  custody.  The  commitment  was  dated 
on  the  25tb  day  of  July,  1891.    The  princi- 


pal contention  of  the  attorneys  for  the 
petitioner  is  based  upon  the  assertion 
that  the  court  of  common  pleas  of  Sedg- 
wick county  bad  no  jurisdiction  to  enter- 
tain the  action  of  the  Kansas  City  Bank 
and  to  appoint  the  receiver;  that  the 
claim  of  the  bank  was  one  against  the  es- 
tate of  Woodman,  of  which  the  probate 
court  of  Sedgwick  county  had  i>rlmary 
and  exclusive  original  jurisdiction.  Un 
the  other  side  it  is  suid  that  the  claim  of 
the  Kansas  City  Bank  la  one  against  the 
Woodman  bank,  and  not  against  the 
Woodman  estate;  that  It  originated  long 
after  the  death  of  Woodman,  and  Is  not 
a  claim  properly  against  the  estate,  and 
Is  of  that  nature  that  the  machinery, 
practices,  and  usages  of  the  probate  court 
are  not  sufllcient  to  properly  enforce. 

This  preliminary  statement  appears  to 
be  sufficient  to  develop  the  consideration 
that  must  control  us,  which  Is  that,  if  the 
court  of  common  pleas  of  Sedgwick  county 
bad,  upon  the  facts  presented,  jurisdiction 
of  the  subject-matter  of  the  action,  its  or- 
der appointing  a  receiver,  however  errone- 
ous, will  not  be  reviewed  by  this  court  on 
a  babeaa  corpus  proceeding.  In  re  Morris. 
39  Kan.  28.  18  Pac.  Bep.  171;  In  re  Petty, 
22  Kan.  477;  In  re  Dill,  32  Kan.  668,  5  Pac. 
Hep.  39.  This  court  has  said,  in  the  case 
of  Shoemaker  v.  Brown,  10  Kan.  383,  that 
"the  district  courts  of  the  state  have  Juris- 
diction concurrent  with  theprobatecourts 
over  certain  matters  relating  to  the  es- 
tates of  deceased  persons;  and  In  the  exer- 
cise of  their  equity  orchancery  jurisdiction 
the  district  courts  may  entertain  and  de- 
termine actions  to  foreclose  mortgages 
where  the  defendant  is  a  legal  representa- 
tive of  a  deceased  person,  or  any  other  prop- 
er proceeding  over  the  estates  of  deceased 
persons,  and  over  the  legal  representa- 
tives and  heirs  of  decedents."  Itisfurther 
eald  in  that  case  that  the  district  courts 
of  this  state  have  full  chancery  powers, 
and  that  courts  of  equity  have  always  had 
a  paramount  Jurisdiction  over  the  estates 
of  deceased  persons ;  that  these  powers 
are  not  taken  away  by  the  statutes  regu- 
lating the  duties  and  defining  the  powers 
and  Jurisdiction  of  the  probate  court.  This 
has  been  maintained  in  many  other  cases, 
and  it  must  be  held  to  be  settled  law  in 
this  state  that  when  certain  facts  exist, 
growing  out  of  the  liabilities  of  a  deceased 
person,  or,  it  may  be,  arising  out  of  the 
settlement  of  the  estate  of  a  deceased  per- 
son, wherein  the  probate  court,  by  reason 
of  its  limited  Jurisdiction  and  restricted  au- 
thority, cannot  protect  and  enforce  the 
rights  of  all  persons  involved  In  the  con- 
troversy, the  equitable  power  of  the  dis- 
trict court  may  he  inv(jked  in  their  be- 
half. In  the  case  of  Kansas  City  Bank 
V.  Elizabeth  Woodman  et  al.,out  of  which 
this  controversy  grows,  there  are  two 
questions  that  sufficiently  support  the  Ju- 
risdiction of  the  district  court  to  entertain 
the  action.  One  of  these  is  that  the  claim 
sued  upon  Is  not  one  against  the  estate  of 
W.  C.  Woodman,  deceased,  because  It  orig- 
inated long  after  his  death,  in  the  coarse 
of  that  banking  business  that  he  sought 
to  perpetuate  by  the  terms  ot  his  will, 
and,  strictly  speaking,  is  a  claim  against 
the  assets  of  the  bank,  these  assets  being 
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held  In  trust  for  banking  porposea;  and 
the  other  Is  that  it  is  an  admitted  fact  on 
the  licariiig  that  all  claims  against  the  es- 
tate of  Woodman  that  existed  at  tlie  time 
of  his  death  have  been  paid.  It  seems  ap- 
parent that  by  the  terms  of  the  will  the 
property  enumerated  In  that  Instrument 
was  a  fund  set  aside  and  solely  appropri- 
ated to  the  bankinje;  business  to  be  con- 
ducted after  his  death  by  his  executors; 
that  it  was  a  trust  fund  for  the  purpose ol 
carrying  on  such  banlcing  business,  and 
by  the  clearest  principles  ol  equity  the 
debts  contracted  in  the  operation  of  such 
business  ;nust  be  paid  out  of  suchfanda  to 
the  exclbsion  of  other  debts  or  to  the 
claims  of  the  heirs.  The  ordinary  proceed- 
ings of  the  probate  court  are  Inadequate 
to  the  taslc  of  determining  the  many  ques- 
tions thatmay  arise,  and  its  restricted  pro- 
cess and  limited  powers  are  not  sufficient 
for  all  the  purposes  of  such  a  litigation. 
The  primary  Jurisdiction  In  such  cases 
rests  with  thedlstrictcourt.  The  court  ol 
common  pleas  of  Sedgwick  county  having 
Jurisdiction  of  the  persons  and  the  subject- 
matter  of  the  action,  we  cannot  say  that 
the  order  appointing  a  receiver  was  abso- 
lutely void,  and  it  follows  that  the  peti- 
tioner must  be  remanded  to  the  custody 
of  the  sheriff. 

Per  Curiam.    It  Is  so  ordered;  all  the 
Justices  concurring. 


(47Kan.  2M) 


In  re  Busn. 


(Supreme  Court  of  Kansas.    Nov.  7, 1891.) 

Infants — Adoption— Res  Amcdioata. 

1.  An  order  of  the  probate  court  permitting 

the  adoption  of  an  infant  cbild  is  conclusive,  so 

far  as  that  court  is  concerned.    Such  court  lias 

no  furtber  jurisdiction  in  the  matter. 

3.  Tbe  evidence   in  this  case  examined,  and 
held  not  to  justify  this  court  in  depriving  the  re- 
spondents of  tbe  custody  of  tbe  cLild  sougnt  to 
he  talcen  from  them. 
(Syllabus  by  Strang,  G.) 

Comnilssloners'  decision.  Petition  tor  a 
writ  ol  b/)heas  corpus.    Writ  denie<l. 

At.  E.  Matthews,  for  petitioner.  J.  F. 
Guerusey  and  W.  C.  Webb,  for  respondent. 

Strang,  C.  September  19,  1887,  there 
was  born  to  Ida  May  Potter,  a  single 
woman  of  17  yeara  of  age,  a  female  child, 
afterwards  named  Bessie  May  Potter. 
The  said  Ida  May  Potter  being  unable  to 
pro|>crIy  support  and  care  for  her  said 
child,  and  being  anxious  to  procure  a 
home  for  her,  went,  on  the  28th  day  of 
August,  1888,  before  the  probate  Judge  of 
the  county  of  Stafford,  where  she  resided, 
and  relinquished  all  her  claim  to  said  child 
to  Calviu  and  Anna  McClure,  husband  and 
wife,  who  at  the  same  time  appeared  be- 
fore said  probate  court,  and  expressed  a 
desire  to  adopt  said  child  as  their  own. 
The  probate  court,  after  Investigating  the 
fitness  of  said  peraoQ^  Calvln  anr]  Anna 
McClure,  to  take  tlie  <.  '_g  and  custody  o* 
said  Infant,  and  to  as^'j^  the  relatfon  ot 


and  all  t''«i«^««VKV''^*'Vf('''>- 


sle  May  Potter  by  Anna  and  Cnlvin  Mc- 
Clure, complied  with  all  the  provisions  of 
the  statute  relating  to  the  adoption  of 
minor  children:  after  which  the  infant 
was  taken  b.y  the  McClures  to  their  home, 
and  from  that  time  until  the  present  has 
been  cared  for  and  supported  as  their 
own.  On  the  17th  day  of  June,  1S91,  said 
Calvin  and  Anna  McClure  were  cited  to 
appear  l>efore  the  probate  court  of  Staf- 
ford county,  before  which  a  hearing  was 
then  had,  and  a  decision  rendered  uy  said 
court  setting  aside  the  order  under  which 
Bessie  May  Potter  was  adopted  by  Calvin 
and  Anna  McClure,  because  the  mother  ot 
said  child,  Ida  May  Potter,  who  in  the 
menu  time  had  Intermarried  with  a  man 
named  Bush,  was  not  18  years  of  age 
when  she  appeared  before  the  probate 
court  on  tbe  28th  day  of  August,  1K88,  and 
assented  to  tbe  adoption  of  said  Infant  by 
the  McCluros.  The  probate  court  also 
found  that  the  mother  ot  said  child  should 
pay  the  McClures  some  $300  in  money  for 
the  care  and  support  of  said  child,  and 
made  such  finding  a  part  ot  Its  judgment, 
and  rei^uired  said  sum  to  be  paid  before 
Its  Judgment  should  take  effect.  The  pe- 
titioner, not  wishing  to  pay  tbefSOO,  and 
the  respondents  not  wishing  to  accept  the 
$300  and  surrender  the  child,  then  aban- 
doned the  probate  court  as  a  torum 
through  which  to  obtain  possession  of 
her  child,  aud  filed  her  petition  tor  a  writ 
of  habeas  corpus  In  this  court,  July  22, 
1891.  Thereupon  an  order  issued,  requir- 
ing the  respondents  to  produce  the  body 
otsald  Infant  before  the  court,  September 
8,  1891.  The  respondents  answered  the 
petition,  setting  up  the  record  of  the  pro- 
bate court  of  Stafford  c<iunty,  showing 
the  adoption  of  said  infant  by  them,  and 
alleging  that  they  had  and  retained  the 
custody  of  said  child  as  their  own,  by 
virtue  of  the  proceedings  and  order  ol 
adoption  ot  said  probate  court.  A  reply 
was  filed  by  the  petitioner,  setting  up  the 
proceedings  had  in  the  probate  court  June 
17, 1891.  This  court  is  of  the  opinion  that 
the  proceedings  before  the  pr<»batc  court 
of  Stafford  county  on  June  17,  1891,  as 
set  UD  in  the  reply  of  the  petitioner,  were 
wholl.v  without  jurisdiction,  and  therefore 
entitled  to  no  weight  In  the  consideration 
of  this  case.  That  the  case  Is  to  be  con- 
sidered US  having  the  same  stutus  here, 
now,  as  It  would  have  if  such  proceedings 
had  not  been  had.  and  the  petitioner  was 
here  tor  her  writ  alleging  the  matters  con- 
tained In  her  petition.  That  being  true, 
the  only  question  for  our  consideration  is, 
does  the  eviden';e  establish  the  fact  that 
the  respondents  are  not  proper  persons  to 
have  the  cutody,  care,  and  education  ot 
said  infant?  If  It  does,  it  Is  our  duty  to 
take  such  infant  from  the  possession  of  the 
respondents,  and  place  it  in  proper  hands, 
looking  prtncipail}'  to  the  future  welfare 
of  the  Infant  In  so  doing.  The  record 
shows  that  the  Infant  was  less  than  one 
year  old  when  the  respondents  adopted 
It,  and  that  It  Is  now  four  years  of  age. 
Doubtless,  having  tal<en  the  child  when 
It  was  BO  young,  and  having  kept  It  so 
long,  and  adopted  It  as  their  own,  the 
McClures  have  become  greatly  attached 
to  the  child;  and, Indeed,  their  evidence 
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showa  that  they  entertain  the  same  affec- 
tion fur  It  that  tliey  would  bad  the  child 
been  born  their  own.  Under  such  clrcum- 
Htancea.  it  would  talce  a  stronic  nhowing 
to  Induce  this  court  to  talce  the  cliild  (roiu 
them  tor  any  purpose.  While  this  court 
would  not  heuitateto  remove  the  child 
from  tlieir  custody  if  we  were  satisfied 
the  respondents  were  not  proper  persons 
to  bring  her  up,  yet  it  would  require  a 
stronger  showing  than  under  mnny  other 
Circumstances  and  couditious  to  Induce  us 
to  taice  tlie  child  from  persons  who  adopt- 
ed it  aa  their  own,  by  permiHsIou  of  the 
court,  at  such  a  tender  age,  when  it  re- 
quired so  much  attention  and  care,  and 
after  they  have  cared  for  it  for  a  period  of 
three  years  and  over.  In  this  case,  how- 
ever, an  examination  of  the  evidence 
shows  no  occasion  for  the  Intervention  of 
thia  court  in  behalf  of  said  infant.  Tlie 
evidence  shows  the  respondents  cherish  it 
as  their  own ;  that  they  are  possessed  of 
a  home  of  their  own,  wherein  they  live 
about  like  the  average  of  farming  people 
in  this  new  country ;  that  they  are  mem- 
bers, in  good  standing,  of  a  Christian 
church;  and,  so  tar  as  we  are  able  to 
gather  from  the  evidence,  are  themselves, 
as  individuals,  among  the  average  of  the 
people  in  the  community  where  they  re- 
side. We  believe  these  people  who  have 
this  child  are  giving  her,  and  will  con- 
tinue to  give  her,  reasonably  good  care, 
and  a  reasona lily  good  home.  If  at  any 
time  in  ths  future,  during  the  infancy  of 
Bessie  May,  the  respondents  should  fail  in 
their  duty  to  her  to  sucli  an  extent  as  to 
render  it  necessary  and  proper  tor  this 
court  to  interfere  in  her  behalf,  we  would, 
upon  our  attention  being  called  thereti», 
promptly  relieve  them  of  the  custody  of 
the  child,  and  place  her  in  other  hands. 
It  is  recommended  that  the  writ  bedenied. 

Prr  Curiam.    It  is  so  ordered ;  all  the 
Jiistices  concurring. 


(47  Kan.  !U) 


In  re  Harmbr. 


{Supreme  Court  of  Kam»a».    Nov.  7, 1891.) 

Intoxicatino  Liquors— Abatement  of  Nuisance 
—Injunction— CONSTRUCTIVB  Contempt  —  Pun- 
ishment. 
1.  The  Judge  of  the  district  court  tias  no  au- 
thority to  make  an  order  at  chambers   abating  a 
place  as  a  auisance  where   intoxicating   liquors  i 
are  alleged  to  have  been  sold  in  violation  of  law,  ' 
and   forever    enjoining    the   owner,    lessee,    or 
keeper  from  maintaining  such  place. 

S.  It  is  error  for  a  court  or  Judge  in  any  case 
to  proceed  against  a  person  for  a  constructive 
contempt  without  an  affidavit  or  information  in 
writing  containing  a  statement  of  facts  consti- 
tuting the  contempt  charged,  being  first  filed  in 
court  or  submitted  to  the  judge. 
{Syllabus  by  Oreen,  0.) 

Commissioners'  decision.  Petition  by 
Bruce  Harmer  for  a  writ  of  habeas  cori'us. 
Petitioner  discharged. 

F.  H.  Foster,  for  petitioner.  T.  J.  Deehe, 
for  respondent. 

Oreen,  C.  The  petitioner,  Bruce  Harm- 
er, alleges  that  he  is  restrained  of  his  lib- 
erty and  unlawfully  imprisoned  by  the 
sheriff  of  Harper  county  under  an  order  of 


commitment  for  contempt  of  court  for 
violating  an  injunction  orderissued  by  the 
]udge  of  the  district  court  of  said  county. 
It  appears  from  th«  petition  for  the  writ 
that  tbecounty  attorney  filed  an  informa- 
tion in  thedistrict  court  of  Harper  county 
against  J.  H.  Suifert  and  otiiers.  charging 
tiieni  with  keeping  and  malntaininga  com- 
mon nuisance  in  Harpe.'  City;  that  no 
warrant  wa?  issued  for  the  arrest  of  the 
petitioner.  On  the  10th  day  of  June,  1S91, 
the  information  so  filed  was  presented  to 
the  distrlctjudge  of  the  county,  who,  with- 
out further  evidence,  made  the  following 
order:  "In  the  District  Court  of  Harper 
County,  Kansas.  The  State  ol  Kansas, 
Flalutiff,  vs.  J.  H.  Seifert,  Bruce  Harmer, 
et.  al..  Defendants.  Order.  And  now,  on 
this  10th  day  of  June,  1K91,  this  caude  com- 
ing on  for  hearing  upon  the  application  of 
T.  J.  Beebe,  county  attorney  of  said  coun- 
ty, and  it  appearing  from  tbc  evidence 
that  a  common  nuisance  is  baing  and  has 
been  maintained  on  the  following  de- 
scribed premises,  to-wit,  the  rooms  of  th9 
old  Both  well  real-estate  building,  Rituat- 
ed  upon  the  south  half  of  lot  twelve,  block 
twenty-one,  Harper  City,  Harper  county, 
Kansas,  by  the  unlawful  keeping  and  sell- 
ing and  keeping  for  sale  intoxicating  liq- 
uors in  and  upon  sutd  described  premises, 
contrary  to  law,  it  Is  therefore  ordered 
and  adjudged  by  the  court  that  the  aherltl 
of  Harper  county  abate  said  nuisance  kept 
and  maintained  upon  said  premises,  and 
that  the  owner,  lessee,  and  keeper  of  said 
above-described  building  and  place  be  for- 
ever enjoined  from  keeping  and  maintain- 
ing said  nuisance  in  and  upon  said  above 
described  premises. ''  On  the  20tii  day  of 
August,  isyi  the  petitioner  was  brought 
before  tlie  district  judge,  and  informed 
that  he  was  charged  with  violating  the 
above  order,  when  the  further  hearing  of 
the  proceeding  was  postponed  until  the 
Slst  of  August, at  which  time  he  appeared, 
when  certain  atfidavits  were  read,  show- 
ing that  beer  had  been  sold  by  the  peti- 
tioner on  the  premises  described  in  this 
order.  Evidence  was  given  by  the  sheriff 
that  he  bad  never  served  anj'  order  on  the 
petitioner,  or  otherwise  notlfled  him  of  the 
order  made  by  the  judge.  Upon  this  show- 
ing the  judge  found  the  petitioner  guilty 
of  contempt  of  court  fur  violating  the 
above  order,  and  ordered  him  committed 
tn  the  jail  of  Harper  county  for  30  days 
and  to  pay  a  fine  of  $100.  The  order  of 
tlie  district  Judg:e  declaring  certain  prem- 
ises to  be  a  common  nuisance,  and  that  the 
same  should  be  abated  by  the  sheriff,  was 
void.  The  statute  nowhere  gives  the  dis- 
trict judge  authority  to  make  such  an  or- 
der. Paragraph  2533,  Oen.  St.  18S9,  declares 
all  places  where  Intoxicating  liciuors  are 
sold  in  violation  of  law  to  be  common  ani- 
sances.  and  upon  the  judgment  of  a  c(>urt 
having  Jurisdiction  finding  such  places  to 
be  a  nuisance  the  sheriff  or  other  oQicpra 
named  ahall  be  directed  to  shut  up  and 
abate  such  places.  The  petitioner  had  no 
notice  served  upon  him  of  any  order  made 
by  the  district  judge,  and  could  not,  there- 
fore, have  been  guilty  of  any  contempt. 
Another  reason  might  be  assigned  why 
the  proceedings  against  the  petitioner  for 
coutemo*  were  void.    The  aU^^  yiula- 
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tlon  of  the  order  was  not  Jn  the  preeence 
of  the  judge  or  the  court,  and  therefore,  If 
such  order  had  been  authorized,  it  could 
only  be  characterized  as  conscruotlve  con- 
tempt, and  the  Judge  or  court  would  have 
no  authority  to  proceed  against  him  with- 
out an  affidavit  or  iiitormatlon  contain- 
ing a  Btateraent  of  the  facts  constituting 
the  alleged  contempt  being  first  submitted 
to  him  or  Hied  in  court.  State  v.  Henthorn, 
40  Knn.  — ,  26  Pae.  Bep.  937.  The  peti- 
tioner should  be  discharged. 

Per  Curiam.    It  la  so  ordered ;  all  the 
]Ti8tice8  concurring. 


(47Kan.aS0) 


la  re  Short. 
In  re  Ckoss. 


(Svvfen*e  Court  of  Kansas.    Nov.  7, 1891. ) 

Commsa — Cobpokate  Uxistsmo— Collatsbai. 

Attack. 

1.  Where  a  public  organization  of  a  corpo- 
rate or  quasi  corporute  cliaracterbas  an  existence 
in  fact,  and  is  acting  under  color  of  law,  and  its 
existence  is  not  questioned  by  the  stale,  its  ex- 
istence cannot  be  collaterally  drawn  in  question 
by  private  parties. 

2.  Therefore,  where  a  county  has  been  organ- 
ized under  valid  laws,  and  is  acting  as  a  county 
under  valid  laws,  and  a  judgment  is  rendered  in 
such  county,  or  by  virtue  of  proceedings  com- 
menced in  such  county,  against  an  individual,  pro- 
yidlnc!  for  his  imprisonment  because  of  his  hav- 
ing committed  a  public  oftenso  in  such  county, 
and  under  the  judgment  he  is  imprisoned,  such 
individual  cannot.  In  a  proceeding  in  habeas  cor- 
jnu,  attack  the  validity  of  the  existence  of  such 
county  upon  the  ground  merely  that  "the  plats, 
field-notes,  and  records  of  the  original  govern- 
ment survey,  now  on  file  in  the  office  of  the  »a- 
ditor  of  state  in  the  state  capitol,  "  show  that  the 
county  as  originally  created  by  the  legislature, 
and  as  afterwards  organized,  and  as  now  exist- 
ing, contains  only  430><^  squai-e  miles  in  area, 
while  the  constitution  requires  that  no  county 
shall  be  organized  with  a  less  area  than  43*3 
square  miles.     Const,  art  9,  g  1. 

(Syllabus  by  the  Cowrt) 

Petitions  by  Cordelia  Short  and  by 
James  Cross  for  writs  of  habeas  corpun. 
Writs  denied. 

Fred  C.  Thomas,  for  petitioners.  Milton 
Brown,  for  respondent. 

Valbnti.nb,  J.  Two  proceedings  in  h&' 
betis  corpus  have  been  Instituted  In  this 
court,  in  each  of  which  the  validity  of  the 
organization  of  Garfield  county  la  at- 
tempted to  be  challenged.  In  the  first 
proceeding  it  appears  that  Mrs.  Cordelia 
Short  was  regularly  charged  In  the  dis- 
trict court  of  that  county,  upon  a  crim- 
inal information,  with  committing  the  of- 
fense of  manslaughter  in  the  first  degree. 
She  obtained  a  change  of  venue  from  that 
court  to  the  district  court  of  Hodgeman 
county,  where  she  was  tried  and  convict- 
ed, and  sentenced  to  confinement  in  the 
penitentiary  lor  the  term  of  five  years; 
and  it  la  now  claimed  that,  because  of  the 
alleged  in  validity  of  the  organisation  of 
Garfield  county,  she  Is  unlawfully  re- 
stralried  of  her  liberty  by  George  H.  Case, 
the  warden  of  the  state  penitentiary.  In 
the  other  case,  the  petitioner,  James  Cross, 
was  charged  before  a  Justice  of  the  peace 
of  Center  township,  in  Garfield  county, 
with  committing  tbe  offense  of   assault 


and  battery,  and  was  tried  and  convicted 
and  sentenced  to  pay  u  fine  of  f  2.50,  and 
tu  stand  committed  to  the  county  Jail  un- 
til such  fine  and  tbe  costs  of  snit  should 
be  paid ;  and  he  now  claims  that  he  is  un- 
lawfully restrained  of  his  liberty  by  J.  B. 
Newbold,  a  constable  of  said  Center  town- 
ship. It  appears  that  the  county  of  Gar- 
field was  created  as  a  territorial  entity 
by  an  act  of  the  legislature  which  took 
effect  on  March  23,  1887,  (Laws  1887,  c. 
81,  §  6;  Gen.  St.  1889,  par.  1491.)  It  was 
to  contain,  and  now  contains.  12  congres- 
sional to  wnsblps  of  land ,  to-wl  t,  townships 
Nos.  21,  22,  and  28  S..  of  ranges  Nos.  27,  28, 
29,  and  30  W.  This  creation  of  the  county 
had  nothing  to  do  with  Its  subsequent 
organization  as  a  political  entity,  a  munic- 
Ipal  county,  a  corporation  or  quasi  cor- 
poration. Afterwards,  and  on  April  16, 1887, 
the  county  was  duly  organized  as  a  munic- 
ipal county,  a  corporation,  under  the  stat- 
utes of  Kansas  as  they  then  existed. 
Comp.  Laws  1885,  pars.  1400-1412;  Gen. 
St.  1889,  pars.  1577-1593.  It  was  divided 
into  six  municipal  townships  according  to 
existing  law.  one  of  which  was  the  above* 
named  Center  townahlp.  A  full  set  of 
county  and  townshl])  officers  was  duly 
elected,  and  they  qualified  and  served ;  a 
county-seat  was  daly  established,  and 
named  "Eminence;"  and  since  that  time 
tbe  county  has  had  a  full  and  complete 
county  organization  as  a  county  manici- 
pallty ;  and  It  has  in  fact  and  at  all  times 
since  acted  as  a  duly  and  legally  organized 
and  existing  county,  under  the  statutes  of 
Kansas  relating  to  counties  and  county 
officers,  (Comp.  Laws  1885,  cc.  2.'<,  26,  para. 
1429-1736;  Gen.  St.  1889,  cc.  25,  26,  pars. 
1611-1929;)  and  it  has  at  all  times  since 
and  by  all  persons  been  recognized  as  a 
duly  and  legally  organized  and  existing 
county,  and  it  is  an  organized  and  exist- 
ing county  de  facto, it  not  such  dejare.  It 
will  therefore  be  seen  that  the  county  was 
created  territorially  by  a  statute,  and  It 
was  afterwards  organized  as  a  municipal- 
ity under  the  statutes,  and  has  since  acted 
and  continues  to  act  as  such  under  the 
statutes;  and  no  question  has  ever  been 
raised,  or  could  fairly  be  raised,  as  to  the 
legality  or  validity  of  any  one  of  these 
statutes,  except  as  to  the  first, — the  one  by 
which  the  county,  or  rather  its  territorial 
boundaries,  was  originally  created.  The 
petitioners,  however,  now  raise  tlie  ques- 
tion of  tne  validity  of  said  flrst-mentioned 
statute  in  these  proceedings.  Or,  in  other 
words,  they  claim  that  the  net  creating 
Garfield  county  territorially,  or  In  other 
words  defining  its  botmdnry  lines,  is  un- 
constitutional and  invalid,  although  no 
claim  Is  made  that  the  statutes  uuder 
which  the  county  was  organized,  and  the 
statutes  under  which  the  county  has  been 
and  is  now  acting  as  a  county,  are  subject 
to  any  such  infirniities,  orthatthey  arenot 
amply  sufficient  and  adequate  to  author- 
ize counties  to  organUe  and  to  act  under 
them  as  legal  and  valid  county  organiza- 
tions. The  parties,  however,  agree  that 
the  county  of  Garfield  in  area  contains 
only  "four  hundred  and  thirty  and  one- 
half  square  miles,  and  no  more,  as  shown 
by  the  plats,  field-notes,  nud  records  of 
tbe  original  government  survey,  now  on 
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file  in  the  office  of  the  andltor  of  state  In 
tlip  Htate  cnpllol ;"  -while  the  coDHtitutiou 
requirea  that  no  county  shnll  be  urguuized 
with  a  le8B  area  than  432  square  miles. 
Const,  art.  9,  §  1.  It  is  therefore  claimed 
by  the  petitioners,  upon  the  facts  as  set 
forth  in  the  aforesaid  agreement,  and  up- 
on no  other  facts  or  evidence,  that  the  or- 
ganization of  Garfield  county  was  and  is 
absolutely  void;  that  the  county  now 
has  no  legal  or  valid  existence  as  a  munic- 
ipal entity;  that,  therefore,  the  aforesaid 
criminal  prosecutions  were  and  are  abso- 
lutely void ;  that  the  judgments  rendered 
therein,  to-wit,  the  judgment  rendered  by 
the  district  court  of  Hodgeman  county 
agaiiut  Cordelia  Short,  and  the  judgment 
rendered  by  the  justice  of  the  peace  of  Gar- 
field county  against  James  Cross,  were 
and  are  absolutely  void,  and  therefore 
that  the  imprisonment  of  these  two  per- 
sons Is  without  authority  of  law  and  ille- 
gal. We  do  not  think,  however,  that  the 
question  of  the  validity  or  invalidity  of  the 
organization  of  Garfield  county  can  be 
raised  in  thei<e  collateral  proceedings  or  in 
any  collateral  manner.  The  question  can 
be  raised  only  by  the  state  iu  an  action 
or  proceeding  in  the  nature  of  quo  war- 
ranto. Wnere  a  public  organization  of  a 
corporate  or  quasi  corporate  character 
has  an  existence  in  fact,  and  is  acting  un- 
der color  of  law,  and  its  existence  is  not 
questioned  by  the  statp,  its  existence  can- 
not be  collaterally  drawn  in  question  by 
private  parties.    Dill.  Mun.  Corp.  (4th  Ed.) 

L43a,-  Coolei,  Const.  Lira.  (6th  Ed.  )  pp. 
),  310.  See,  also,  the  following  cases: 
Voss  V.  School-Dist..  18  Kau.  407;  School- 
Dlst.  V.  State,  29  Kan.  .57 ;  Back  v.  Carpeu- 
ter.  Id.  ;«»;  Kltchie  v.  MuUane,  39  Kan. 
241,  2,5.>-2i>7,  17  Pac.  Kep.  SJO,  K39;  Meu- 
denhall  v.  Rarton,  42  Kan.  570.  22  Pac. 
Rep.  55.S;  Tisdale  v.  Town  of  Minonk,  40 
III.  9;  Kettering  v.  City  of  Jacksonville,  JiO 
111.  39;  Town  of  Geneva  v.  Cole.  61  111.  397; 
City  of  St.  Louis  v.  Shields,  62  Mo.  247;  In- 
habitants of  Predericktown  v.  Fox,  84  Mo. 
59:  State  v.  Fuller, 96  Mo.  165,  9  S.  W.  Rep. 
."WS;  People  v.  Maynard,  l.")  Mich.  403,  470; 
Stuart  v.School-T)ist.,30  Mich.  69;  Bird  v. 
Perkins,  33  Mich.  28 :  Arapahoe  Village  v.  Al- 
bee,24Neb.  242.  38  N.  W.  Rep.7S7:  Town  of 
Henderson  v.  Da  vis,  106  N.  C.  88, 11 S.  E.  Rep. 
573;  Speck  v.  State,  7  Baxt.  40;  Ford  v. 
Farmer,  9  Humph.  152,  1.59,160;  Siierry  v. 
Gilnjore,.5S  Wis.  324, 17  N.  W.  Rep.  252:  Aus- 
trian V.  (Juy ,  21  Fed.  Rep.  .500 ;  Hill  v.  City  of 
Kahoka, 3.5  Fed .  Rep. 32.  See, also,  thecases 
of  Worley  v.  Harris,  82  Ind.  493;  State  v. 
Lieathcrman,.'{8  Ark. 81.  And  asto  officers 
defncto,  see  thefollowlngcases:  Ex  parte 
Strang,  21  Ohio  St.  610;  Brown  v.  O'Con- 
neli,  36  Conn.4;j2;  State  v.  Carroll,  JIS  Conn. 
449;  Lnver  v.McGlachlin,  2SW18.  304;  Cole 
v.  Black  River  Falls,  .57  Wis.  110.  14  N.  W. 
Rep,  90<i;  Burt  v.  Railroad  Co.,  31  Minn. 
472.  18  N.  W.  Rep.  28.5,  289. 

As  before  stated,  the  county  of  Garfield 
was  organized  under  valid  laws,  itis  now 
acting  under  valid  laws,  and  the  only 
questhm  which  wo  are  now  asked  to  con- 
sider is  whether  the  statute  defiaing  its 
boundaries  Is  valid  or  not.  It  is  claimed 
that  tlie  statute  does  not  give  to  it  territory 
enoiigli  by  IJj  squnre  miles,  or  96(1  acres,  to 
make  it  valid.    We  do  not  think   that  we 


can  consider  this  qneation  In  these  proceed- 
ings. But  we  might  say,  however,  that 
the  plats  and  field-notes  of  the  original 
government  survey  are  not  conclusive  evi- 
dence upon  this  subject.  They  are  only 
prima  fuele.  They  may  be  rebutted  or  Im- 
peached as  to  their  accuracy  and  correct- 
ness, and  the  fact  that  the  legislature  and 
the  governor  have  created  the  county,  and 
that  it  lias  been  duly  organized  and  is 
now  acting  as  a  county,  is  some  evidence 
against  their  correctness,  provided  they 
show  what  the  parties  have  agreed  they 
show  in  tills  case.  The  question,  however, 
as  to  whether  the  county  has  sufficient 
area  or  not.  cannot  be  litigated  in  either 
of  these  present  hnbeas  corfiis  proce«Ki- 
ings.  The  writ  of  iiabeas  cormis  prayed 
for  will  therefore  be  denied,  and  a  judg- 
ment will  be  rendered  in  each  case  against 
the  petitioner  for  costs.  All  the  Justices 
concurring. 

In  re  Rabditt.  (a  Kan.  3S2) 

(Supreme  Court  of  Kansas.    Nov.  7,  1891.) 

Petition  by  Mike  Rabbitt  for  a  writ  of  habeas 
corpus.    Writ  dcoled. 

T.  A.  Pollock,  for  petitioner.  Henry  Mc- 
Qrew  and  D.  H.  Morse,  for  respondent. 

Pek  CrKiAM.  This  Is  an  application  In  this 
court  for  a  writ  of  habeas  corpus  on  the  part  of 
Mike  Rabbitt,  who  claims  that  be  is  unlawfully 
restrained  of  his  liberty  in  pursuance  of  a  ludg- 
ment  rendered  by  a  justice  of  the  peace  of  Kan- 
sas City,  Ean.,  sentencing;  him  to  Imprisonment 
in  the  county  jail  of  Wyandotte  county  for  the 
period  of  three  months  for  the  offense  of  unlaw- 
fully carrying  a  deadly  weapon.  The  only  ground 
upon  which  it  is  claimed  that  the  imprisonment 
Is  unlawful  is  that  there  Is  no  such  city  or  town- 
ship as  that  of  Kansas  City,  Ean.,  and  this  for 
the  reason  that  the  statute  under  which  the  city 
was  organized  is  unconstitutional  and  void,  and 
therefore  It  is  claimed  that  there  can  he  no  such 
ofBoer  as  justice  of  the  peace  of  such  city  or  town- 
ship, and  therefore  that  the  judgment  or  sentence 
under  which  the  applicant  is  restrained  of  his 
liberty  Is  absolutely  void.  We  think  the  prin- 
ciples enunciated  and  decided  in  the  two  coses  of 
In  re  Short  and  In  re  Cross,  27  Pac.  Rep.  1(KB, 
(just  decided.)  will  control  the  decision  in  this 
case.  See,  also,  the  authorities  therein  cited. 
Kansas  City  is  a  city  and  township  de  facto.  If 
not  de  jure.  It  is  now  acting  under  valid  stat- 
utes and  valid  laws, — acts  relating  to  cities  of 
the  first  cla.<»:  and  the  question  of  its  legal  or- 
ganization or  legal  oxlslence  cannot  be  raised  in 
this  manner.  The  application  for  the  writ  of 
habcds  corpus  will  be  denied. 


In  re  Williams.        (47  Kan.  383) 

(Supreme  Court  of  Kaniins.     Nov.  7, 1.'»01.) 
Petition  by  James  Williams   for   a    writ  of 

hiilicds  corpus.     Writ  denicil. 
T.    A.    PnlhirJs,   for  petitioner.      Benry  Mc- 

Orew  and  D.  H.  Morse,  tor  respondent. 

Pen  CcKiAH.  The  above  case  is  decided  ad- 
versely to  the  petitioner  upon  the  foregoing  au- 
thority of  In  re  Rabbitt,  noi  supra. 


(47  Kan.  SS5) 

Goodrich  et  al.   v.  Boakd  of  County  Com- 

MISSIONRItS  OF   ATCHWO.V  COI.'NTY. 

(Siiprcme  Cotirt  of  Kansas.    Nov.  7,  lt$91.> 

UionWAYS  —  Opbnino  over  Mortoaobd  Laxs— 
—Objections  to  Evioence— Trial. 
1.  On  the  trial  of  a  cause  a   defendant  may 
object  to  the  reception  by  the  court  of  any  evi- 
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dence  under  the  petition,  although  his  demurrer 
to  the  same  petition  has  previously  been  over- 
raled ;  and  the  court  commits  no  error  by  enter- 
taining and  passing  upon  said  objection. 

'i.  For  all  purposes  of  establistiing  and  open- 
ing highways   under   our  statute   lb  rough  mort- 
gaged premises  the    mortgagor  in  possession    is 
to  be  regarded  as  the  owner  of  the  land. 
(Syllabug  by  Strang,  C.) 

CommtBaioneni'  declHion.  Error  from 
district  court,  Atchison  county ;  Robert 
M.  Eaton,  Judge. 

Action  by  J.  C.  Goodrich  and  Ann  B. 
Sutherland  nKainut  the  board  of  county 
comrnlasioners  of  Atchison  county.  Judg> 
ment  for  dofendants.  PlaintiffB  brluK  er- 
ror.   Affirmed. 

J.  T.  Allenswortb,  for  plaintiSa  In  error. 
Wuffgener,  Munia  <£  Orr,  and  T.  U. 
Pierce,  for  defendant  in  error. 

Strang,  C.  September  24,1881,  one  Sllaa 
H.  Uamlltun  ond  Francis  B.  Hamilton 
Kave  Alexander  M.  Sutherland  a  mortgage 
upon  a  quarter  section  of  land  in  Atclilson 
county,  to  secure  the  sum  of  f5,300,  which 
mortgage  was  placed  upon  record  October 
9.  1.S83.  Sutherland  duly  assigned  said 
mortgage  to  J.  C.  Goodrich,  and  on  the 
same  day  Goodrich  assigned  an  interest  in 
said  mortgage  of  the  value  ot  f  a,31x.05  to 
Ann  B.  Sutherland,  both  of  which  assign- 
ments were  placed  of  record  on  the  12th 
day  of  October.  1883.  January  8, 1884,  a 
petition  was  filed  with  the  county  clerk 
of  Atchison  county,  asking  the  board  of 
county  commissioneps  to  cause  a  public 
road  to  be  laid  out,  in  part  across  and 
over  the  land  covered  by  the  mortgage 
above  described.  March  25, 1884,  the  road 
prayed  for  was  established  across  said 
land,  the  viewers  assessing  damages  to  the 
eald  land  In  the  sum  of  9250  and  awarding 
the  same  in  the  name  of  T.  U.  Beard,  agent 
of  the  mortgagors.  Afterwards  said  T.C. 
Beard  appeared  before  the  board  of  county 
commissioners,  and  procured  an  increased 
allowance  of  damages  in  the  sum  of  $10(1, 
making  a  total  award  of  damages  of  $350, 
which  was  paid  to  said  Beard  Uuringthe 
time  when  said  road  was  being  laid  out, 
as  well  as  when  the  award  of  damages 
was  paid  to  Beard,  tlic  mortgngors  were  in 
possession  of  the  land,  and  hud  been  ever 
since  the  execution  of  the  mortgage.  Feb- 
ruary 3, 188.5,  the  mortgage  was  foreclosed 
In  the  United  States  circuit  court,  and  the 
land  sold  by  a  master  to  the  plaintiff  J.  C. 
Goodrich  for  the  sum  of  $2,500.  April  11, 
1887,  this  action  was  begun  by  the  plain- 
tiffs to  recover  the  amount  of  said  award 
from  the  board  of  county  commisL'tioners 
of  Atchison  county,  claiming  that  they 
were  entitled  to  the  damages  as  mort- 
gagees of  the  land,  and  alleging  that  said 
damages  were  wrongfully  paid  by  said 
board  to  the  agent  of  the  mortgagors. 
March  7, 188S,  defendants  filed  a  demurrer 
to  the  petition,  which  demurrer  was  over- 
ruled by  the  lion.  S.  II.  Gi.enx,  judge  pro 
tew.,  the  regular  judge  being  disqualified 
to  sit  in  the  case.  Answer  and  reply  were 
afterwards  filed,  and  the  case  came  on  for 
trial  February  5, 1889,  before  the  regular 
judge  of  the  district,  Hon.  Robert  M. 
Eaton,  who  In  the  mean  time  had  been 
elected  and  qualified.     A  Jury  was   ob- 


tained, and  a  witness  placed  upon  the 
stand,  when  the  defendants  objected  to 
any  evidence  being  received  under  the  pe- 
tition for  the  following  reasons:  "(1)  Be- 
cause this  court  has  no  jurisdiction  to  try 
thiscase;  (2)  because  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendant."  This 
motion  was  sustained.  A  motion  for  a 
new  trial  was  tlieu  filed,  which,  upon 
a  hearing,  was  overruled,  and  the  case 
brought  here  for  review. 

The  first  question  presented  Is  raised  by 
the  contention  of  the  plaintiff  that  the 
action  of  the  court  In  overruling  the  de- 
murrer to  the  petition  settled  the  law 
of  the  petition  so  far  as  the  trial  court 
was  concerned ;  that,  having  overruled  a 
demurrer  to  the  petition,  thus  holding  the 
petition  to  state  a  cause  of  action,  the 
trial  court  could  not  subsequently  in  the 
same  trial,  when  evidence  was  offered  un- 
der the  petition,  sustain  an  objection  to 
the  reception  of  such  evidence  on  the 
ground  that  the  petition  did  not  statefacts 
sufficient  to  constitute  a  cause  of  action; 
that,  when  the  court  overruled  the  demur- 
rer to  the  petition,  such  action  of  thecourt 
was  a  final  adjudication  In  favor  ot  the 
plaintiff  as  tu  the  sufficiency  of  the  peti- 
tion, and,  if  the  defendant  felt  aggrieved 
thereby,  its  only  remedy  was  by  appeal, 
and  not  by  objecting  to  the  introduction 
of  the  testimony.  We  do  not  think  this 
position  is  tenable.  This  is  a  jurisdictional 
question,  and  we  think  the  defendant  may 
raise  It  at  every  stage  of  the  trial. 
Though  the  court  has  overruled  a  demur- 
rer, a  party  defendant  may.  In  the  same 
trial,  object  to  the  reception  of  evidence 
under  the  petition,  and  thus  again  secure 
the  attention  of  the  court  to  and  challenge 
its  judgment  upon  thesamequesti<in  raised 
by  the  demurrer;  and  if  the  court  over- 
rules its  objection  it  may  still  raise  the 
qnestion  before  the  final  judgment  against 
It  by  a  motion  for  a  new  trial.  The  object 
of  a  motion  for  a  new  trial  Is  to  call  the 
attention  of  the  court  to  alleged  errors, 
that  the  court  may  have  an  opportunity 
to  correct  its  own  errors.  If  it  concludes, 
even  aftar  the  trial.  It  baa  made  any,  or 
suffered  any  to  be  made.  If  It  Is  proper  to 
permit  the  defendant  to  argue  the  ques- 
tion raised  by  the  demurrer  anew  on  a 
motion  for  a  new  trial,  we  know  ot  no  rea- 
son why  It  is  not  proper  to  raise  and  argue 
the  question  by  an  objection  to  the  recex)- 
tlon  of  evidence  tinder  the  petition.  The 
object  sought  to  be  obtained  Is  the  same. 
By  filing  an  answer  the  defendant  waives 
his  right  to  demur,  but  he  does  not 
thereby  waive  his  right  to  raise  tlie  same 
que8ti<m  that  he  could  have  raised  by  de- 
murrer to  the  petition  by  objecting  to  the 
reception  of  evidence  under  the  petition. 
We  have  examined  the  cases  cited.  The 
case  of  Sanford  v.  Weeks,  39  Kan.  649,  IS 
Pnc.  Rep.  823,  instead  of  supporting  the 
position  ot  the  plaintiffs,  seems  to  militate 
against  such  position,  so  far  as  it  is  In 
point.  In  that  case  Sanford  demurred  to 
the  petition,  which  was  overruled,  and  no 
exception  taken.  He  then  objected  to  the 
reception  of  evidence  under  the  petition, 
which  was  the  same  practice  that  pre- 
vailed in  this  case,  and  which  is  now  ob- 
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Jected  to.  Tbat  ease  also  holdn  tbat,  If 
the  (lerendant  had  taken  exceptiuns  to  th« 
overruling  of  his  demurrer,  the  question 
raised  thereby  ml^bt  have  been  reviewed 
by  thitt  court.  There  is  nothioK  in  tii6 
case  of  Railroad  Co.  v.  Estes,  37  Kan.  229, 
15  Pac.  Rep.  157,  that  supports  tlieeonten- 
tion  of  the  plaintiff.  That  case  simply 
holds  that  a  party  who  seeks  to  have  a 
ruling  on  a  demurrer  to  a  petition  re- 
viewed liy  this  court  may  either  stand  on 
bis  demurrer,  and  bring  the  case  direct  to 
this  court  for  review,  or  take  his  excep- 
tion to  the  rulintr,  file  his  answer,  and  go 
to  trlHl,  and,  after  trial,  bring  his  case 
here,  and  have  the  ruling  on  the  demurrer 
reviewed.  That  a  defendant,  whose  de- 
murrer to  the  petition  is  overruled,  may 
except  and  stand  on  bis  demurrer,  and 
come  to  this  court  at  once,  and  have  the 
question  settled  as  to  the  sutUciency  of  the 
petition,  is  not  denied  in  this  case.  That 
question  is  not  involved  in  the  case.  The 
ease  cited,  however,  settles  the  question 
that  lie  need  not  stand  on  his  demurrer, 
and  come  at  once  to  this  court,  but  may 
take  his  exception,  answer  over,  and  at 
tbe  end  of  the  trial  come  to  this  court  and 
have  the  question  raised  by  his  demurrer 
reviewed.  The  cases  cited  from  Ohio,  Ne- 
braska, and  New  York,  relate  simply  to 
tbe  question  as  to  whether  a  defendant 
whose  demurrer  has  been  overruled  can 
answer  over,  and  afterwards  at  the  end  of 
the  trial  have  the  ruling  on  his  demurrer 
reviewed  by  the  superior  conrt.  What 
tbe  law  may  be  in  tiiose  states  upon  that 
question  is  not  very  material,  as  that 
precise  question  is  not  raised  in  this  case, 
and,  if  it  were,  the  cases  in  37  Kan.,  15  Pac. 
Rpp.,  and  39  Kan.,  18  Pac.  Rep.,  above  cit- 
vd,  settle  the  law  ao  far  as  this  state  is 
concerned. 

The  next  and  more  important  question 
in  this  case  is:  "Are  the  plaintiffs,  mort- 
gagees out  of  possession,  owners,"  within 
the  meaning  of  paragraph  5477,  Geiiernl 
Statutes  of  1S8»?  Mr.  Lewis,  in  his  work 
on  t^minent  Domain,  (8ecti«)n  324,)  ente-s 
upon  tlie  discussion  of  the  general  suhjeet 
as  to  wliether  mortgiigL'e.s  are  necessary 
parties  to  condemnation  proceedings  by 
saying  that  "the  authorities  on  the  ques- 
tion are  not  only  conflicting,  but  very  un- 
satisfactory." The  same  author  adds: 
"The  cases  go  almost  entirely  upon  the 
language  of  the  stututes,  as  though  it 
was  a  matter  entirely  within  the  control 
of  the  legislature."  So,  in  our  exandna- 
tion  of  the  question,  U'e  have  found  the 
authorities  thereon  inharmonious,  and 
depending  very  largely  upon  the  language 
of  the  statutes,  and  upon  the  In  w  relating 
to  mortgages  in  the  states  where  the  de- 
cisions are  found.  In  those  states  where 
the  common-law  doctrine  relating  to 
mortgages  prevails,  where  the  mortgagee 
is  held  to  be  the  possessor  of  a  defeaxible 
title  to  the  land,  it  is  generally  held  that 
ho  is  a  necessary  party  to  the  condemna- 
tion proceeding;  while  in  states  where 
the  mortgage  is  held  to  be  a  mere  security 
creating  a  lien  upon  the  property,  but 
vesting  no  estate  in  the  mortgagee,  it  Is 
generally  held  that  the  mortgagee  is  not 
a  necessary  party  to  condemnation  pro- 
ceediujfd.    in  some  of  the  atates,   where 


the  decislona  depend  upon  tbelangaa$;e 

of  statutes,  such  language  is  broader 
than  it  is  in  others.  In  some  states  the 
statute  simply  requires  notice  to  be  given 
to  the  "owner,"  while  in  otiier  states  the 
language  of  the  statute  in  relation  to  no- 
tice requires  it  to  be  given  to  the  owner, 
mortgagee,  lien  holder,  lessee,  or  other  per- 
son having  an  interest  therein.  The  law 
of  mortgages  is  well  defined  in  our  state. 
In  Chick  v.  vvilletts,  2  Kan.3S9,a  mortgaffe 
Is  declared  to  be  a  mere  security,  creatine 
a  lien  upon  the  property,  but  vesting  no 
estate  whatever  in  the  mortgagee,  either 
before  or  after  condition  broken.  "It  gives 
no  right  of  possession,  and  does  not  limit 
the  mortgagor's  right  to  control  the  prop- 
erty." In  Vanderslice  v.  Knnpp,  20  Kan. 
647,  Justice  Vai.g.ntine,  writing  the  opin- 
ion, says  "that  a  mortgagor  of  real  estate 
has  the  right  to  the  possession  of  tlie 
mortgaged  property,  and  to  sever  and  re- 
move timber,  wood,  sand,  earth,  coal, 
stone,  or  anything  else  therefrom,  and  to 
sell  the  same,  unlens  It  unreasonably  im- 
pairs the  mortgage  security.  When  it  un- 
reasonably impairs  tbe  mortgage  securi- 
ty, the  remedy  of  the  mortgagee  is  not  at 
law,  but  in  equity;  not  replevin  to  re- 
cover the  property  severed  from  the  realty, 
but  generally  Injunction  to  restrain  tbe 
commisHion  of  (vaste  upon  the  realty." 
Upon  this  question  of  tbe  law  of  mort- 
gages, see  Clark  v.  Reyburn,  1  Kan.  2S1; 
Curtis  V.  Buckley,  14  Kan.  456;  Pritcbett 
V.  Mitchell,  17  Kan.  3.58;  Alexander  ▼. 
Shonyo,  20  Knn.  705;  Robl)in8  v.  Saclcett, 
23  Knn.  304;  Sockler  v.  Delfs,  25  Kan.  165; 
Tomlinson  v.  Thompson,  27  Kan.  72;  Per- 
kins v.  Dibble,  10  Ohio,  439;  City  of  Norwich 
V.Hubbard,  22  Conn.  5S7;  Astor  v. Hoy t, 5 
Wend.  615.  The  statute  of  our  state  upon 
the  (juestion  under  discussion  (paragraph 
5477,  Gen.  St.  1889)  reads,  as  follows:  -It 
shall  be  the  duty  of  at  least  one  of  tlie  pe- 
titioners to  cause  six  days'  notice  to  be 
given  in  writing  to  the  owner  or  owners 
or  their  agents,  if  residing  in  the  county, 
through  whose  land  such  road  is  to  be 
laid  out  and  established,  of  the  time  and 
place  of  meeting,  as  specified  in  the  notice 
of  the  commissioners.  The  notice  of  the 
commissioners  is  pointed  out  in  para- 
graph 5476  of  the  same  statutes,  nnd  re- 
quires the  county  clerk  to  give  notice  "by 
advertisement  set  up  in  the  county  clerk's 
office  and  every  municipal  township 
through  which  any  part  of  said  ro;id  Is 
designated  to  be  laid  out  tor  at  least 
twenty  days,  and  by  publication  for  two 
consecutive  weeks  in  a  newspaper,  if  there 
be  one  published  in  the  county,  setting 
forth  that  such  petition  has  been  present- 
ed, giving  the  substance  thereof,  and 
that  viewers  will  on  the  da.v  designated 
proceed  to  view  said  road,  and  give  all 
parties  a  hearing. "  In  view  of  the  stat- 
ute in  our  state  In  relation  to  notice  in 
road  proceedings,  and  the  law  relating  to 
mortgages,  and  rights  of  mortgagors 
and  mortgagees,  we  do  not  think  It  was 
necessary  to  serve  notice  on  the  plaintiffs 
for  the  purpose  of  establishing  the  road 
which  was  laid  out  across  the  lunds  upon 
which  they  at  the  time  held  a  mortgage. 
There  is  nothing  In  our  statutes  that  re- 
quii-es  service  of  notice  upoa  any  one  iu 
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«ach  proceeding  except  the  "owner."  It 
has  been  Been  that  in  our  state  a  Baort- 
gagee  of  land  U  not  the  owner  thereof. 
Tlie  mortgagor  holds  the  legal  title,  and, 
iu  the  absence  of  stipulations  to  the  con- 
trary, the  right  of  possesaion.  He  is  re- 
yarded  as  the  owner  of  the  laud,  and, 
when  in  posBession  bj  himself  or  agent, 
notice  to  him  or  bis  atcent  le,  in  proceed- 
ings to  establish  a  public  road,  notice  to 
the  "owner, "  to  thef ull  Intent  ot  our  stat- 
ute requiring  such  notice. 

The  case  of  Eailroad  Co.  v.  Wilder,  17 
Kan.  346,  goes  a  lonsr  way  towards  set- 
tling the  law  of  this  case.  In  that  case, 
Mr.  Justice  Vale.ntine,  speaking  tor  the 
court,  says:  "We  think  Wilder  is  entitled 
tu  the  same  damnged  as  though  he  owned 
the  unincumbered  fee  of  the  land.  Da  Lee 
is  nutentitled  to  any  portion  of  such  dam- 
ages. Da  Lee  Is  entitled  to  the  f 2.000 
which  Wilder  owes  him,  and  to  nothing 
more,  except  that  be  holds  the  legal  title 
to  the  land  (and  possibly  a  lien  on  the 
damages  awarded  it  he  choose  to  aosert 
that  lien)  as  a  secnrity  fur  his  claim  on 
Wilder."  The  case  of  Kuhn  v.  Freeman, 
15  Kan.  423,  la  In  line  with  the  above  case. 
The  law  upon  this  question  is  fully  settled 
In  many  of  the  states.  In  Parish  v.  Gil- 
manton,  H  N.  H.  293,  Justice  Woods  says: 
"In  the  third  place,  it  is  objected  that  cer- 
tain mortgagees  of  land  over  which  the 
road  is  laid  were  not  notified  of  the  pro- 
posed laying  out  of  the  w&y,  and  that  no 
damages  were  awarded  them.  By  the 
fjrst  section  of  thestatute.as  alreadyseen, 
It  is  provided  that  notice  shall  be  given  to 
the  owners  of  the  land  through  which  the 
highway  is  to  be  laid  out.  Whether  the 
exception  can  prevail  depends  upon  the 
proper  decision  of  the  qaestion  whether 
*h«!  mortgagee  is  to  be  regarded  as  the 
owner  of  the  land  for  the  purpose  of  re- 
ceiving notice,  and  having  dn  mages 
awarded  for  the  Injury  done  In  taking 
easement  to  the  lands  mortgaged.  It 
does  not  appear  in  the  present  case  that 
the  mortgagee  was  in  possession.  In 
'<uch  cases  we  think  that  the  mortgagor 
n  posHesuion  is  to  be  regarded  us  the 
owner,  and  an  such  is  entitled  to  the  no- 
tice. Indeed.  It  would  now  seem  to  be  u 
firmly  established  doctrine  in  this  state, 
that  the  mortgagee  is  entitled  to  have  his 
mortgage  interest  regarded  as  real  estate, 
and  himself  as  the  owner  ot  the  land  mort- 
gaged, BO  far  only  as  to  enable  him  to 
protect  and  avail  hiniself  of  his  just  rights 
Intended  to  be  secured  to  him  by  the  mort- 
gage, and  to  give  him  all  necessary  and 
appropriate  remedies  for  that  purpose, 
and  that  in  all  other  respects,  aud  for  ail 
other  pnrposes,  it  is  to  be  treated  us  a 
chattel  interest;  and  we  think  this  is  nut 
one  of  the  cases  in  which  the  mortgagee  is 
entitled  to  be  regarded  as  theowncr  of  the 
land  mortgaged."  In  Read  v.  City  of  Cam- 
bridge, 120  Mass.  427,  the  court  says:  "  In 
every  taking  of  land  for  public  use  the 
mortgagor  is  regarded  in  this  commoti- 
wenlth  as  having,  at  law, the  entlreestate 
iu  the  pn^mlseB,  and  entitled  to  recover  the 
whole  valne  thereof,  estimated  according 
to  the  provisions  of  the  statute,  without 
any  deduction  on  account  of  the  mortgages 
und  liens  thereon."  In  Paine  v.  Woods,  108 
v.27i'.no.l9— 64 


Mass.  160,  WsLur,  J.,  delivering  the  opin- 
ion ot  the  court,  says:  "This  is  a  com- 
plaint for  flowage  undertbe  mill  act.  The 
complainant  Is  the  mortgagor  in  posses- 
sion of  the  land  flowed.  The  mortgage 
was  given  before  the  erection  of  the  dam 
of  the  respondents.  The  mortgagee  has 
never  entered  or  taken  any  steps  t<i  wards 
foreclosure.  The  ground  of  defense  is  that 
the  complaint  cannot  be  maintained  by 
the  mortgagor  without  joining  the  mort- 
gagee. The  respondents  insist  that,  as 
the  mortgagee  will  not  be  bound  by  the 
judgment,  they  will  be  exposed  to  the  risk 
of  making  double  compensation  for  the 
same  Injury, if  these  proceedings  are  main- 
tained. This  objection  is  not  tenable. 
For  all  the  purposes  of  these  proceedings, 
the  mortgagor  in  possession  is  a  sufficient 
party,  without  joining  the  mortgagee." 
"A  mortgagee  out  ot  possession  is  not  the 
proprietor  of  the  mortgaged  premises, 
and,  in  common  parlance.  Is  never  spoken 
ot  assuch ;  noriaheso  recognised  in  a  legal 
sense.  In  truth,  the  mortgagee  has  only  a 
lien,  and  cannot  be  considered  or  treated 
as  a  proprietor  or  owner  of  the  mortgaged 
estate."  City  of  Norwich  ▼.  Hubbard,  22 
Conn.  S87.  "  In  laying  out  new  high wa.vs, 
either  by  eelectmen  or  by  the  county 
courts,  or  in  repairing  old  ones,  no  provis- 
ion is  made  by  law  for  notice  to  be  given 
to  mortgagees;  nor  in  practice  is  this 
ever  done.  The  interests  of  the  mort- 
gagees are  not  regarded  in  these  proceed  • 
ings.  They  are  necessarily  connected  with 
the  interests  of  the  mortgagor,  and,  in 
this  respect,  subject  to  them.  Whiting  v. 
City  of  New  Haven,  4&  Conn.  305.  "In  a 
complaint  under  the  mill  act  by  a  mort- 
gagor  It  is  no  defense  that  the  reupondent 
has  acquired  the  rigiit  of  the  mortgagee 
by  an  assignment  of  the  mortgiige. " 
Vangh  V.  Wetherell,  116  Mass.  13S.  "The 
mortgagor  of  land  taken  by  a  railroad 
corporation  for  the  purpose  of  their  road 
may  recover  the  full  amount  ot  damages, 
without  regard  to  the  mortgages. "  Bal- 
lard v.  Ballard  Vale  Co.,  5  Gray.  4G8.  We 
have  examined  the  case  ot  Severin  v.  Cole, 
38  Iowa,  463.  The  coses  thi'rein  referred 
to  In  2  Ohio  St.  114,  and  4  Ohio  tjt.  101,  in 
support  of  the  position  taken  in  tbatcase, 
relate  to  meclianlcs'  liens,  and  are  not 
analogous  cases,  and  do  not  depend 
upon  tlie  same  principle  as  the  case  in 
which  they  are  cited,  nor  upon  the  Bame 
I)rinclple  as  the  case  at  bar.  The  case 
of  Ballard  v.  Ballard  Vale  Co.,  5  Gray, 
468,  does  not  sustain  the  opinion  pro- 
mulgated in  the  Iowa  case.  Tl)e  cane  in  6 
Gray  was  under  the  mill  act  of  Massachu- 
setts. It  was  brought  by  the  mortgagee 
in  possession  after  foreclosure,  and  did 
not  claim  damages  tor  any  of  the  period 
of  time  during  wiiich  the  mortgagor  was 
in  possession  of  the  premises.  In  fuct,  the 
case  conceded  that  under  the  statute, 
which  provided  tor  the  assessment  of 
annual  damages,  the  mortgagor  is  en- 
titled to  such  annual  damages  while  In 
possession;  and  It  was  undecided  and  left 
au  open  question  as  to  whether  the  mort- 
gagor iu  possession  could,  under  the  same 
statute,  which  provided  also  for  the  as- 
sessment of  damages  in  gross,— that  Is, 
damages  tor  all  time,— elect  to  tak<i  dam- 
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agea  In  gross,  and  thus  deprive  the  mort- 
}$agee  of  ihe  right  to  recover  annuul  dam- 
ages after  the  reduction  of  the  land  to  his 
possession  ;  and  whether  the  mortgagor  In 
possession  could  release  the  owners  of  the 
mill,  the  dam  to  which  caused  the  over- 
flow, from  the  daniagetj  for  all  time,  and 
thUH  conclude  the  mortgagees  after  ob- 
taining possession.  Merrick,  J.,  in  that 
case  uses  the  following  language:  "The 
respondents  [assignees  of  the  mortgagor] 
have  never  had  any  Interest  except  that 
which  they  derived  from  Marland,  the 
mortgagor.  His  deed  to  them  was  a  mere 
quitclaim  and  release  of  all  bis  right,  title, 
and  interest  in  the  premises;  and  these 
consisted  only  of  the  right  of  redemption, 
and  the  right  of  possession,  previous  to  a 
breach  of  the  condition  of  the  mortgage. 
Of  the  former  the  respondents  have  never 
availed  themselves;  and  of  the  latter  they 
have  had  the  uuinterrupted  advantage 
and  enjoyment,— no  claim  being  made  for 
damages  occasioned  by  the  flowing  before 
the  time  when  the  complainant  entered 
upon  and  took  possession  of  the  premises 
for  the  breach  of  the  condition  of  the 
mortgage,  and  to  foreclose  the  right  in 
equity  of  redemption.  The  right  of  the 
respondents  Is  now  superseded  by  the  par- 
amount title  of  the  complainant;  and 
they  have,  therefore,  no  defense  to  set  up 
against  the  complaint,  and  can  show  no 
reason  why  Jt  should  not  be  maintained. 
It  has  been  argued  for  the  respondents 
that  a  mortgagor  In  possession  has  the 
power  and  right  effectually  to  release  and 
discharge  a  mill-owner  from  all  claims  for 
damages  which  have  been  or  which  may 
be  occasioned  to  the  mortgaged  premises, 
either  by  the  past  or  future  maintenance 
of  the  dam,  used  and  to  be  used  forever, 
for  the  purpose  of  raising  water  to  work 
his  mill.  Without  intending  In  any  degree 
to  sanction  that  position,  as  a  principle 
of  law  resulting  from  a  just  Interpreta- 
tion of  the  provision  of  the  statute  for  the 
support  and  regulation  of  mills  it  is  suffl- 
nient  to  say  that  the  determination  of  this 
question  is  not  requisite  in  this  case;  for 
it  does  not  appear  that  Marland  (mort- 
gagor) has  released  or  discharged,  or  even 
attempted  to  release  or  discharge,  the  re- 
spondents from  all  theclalm  to  which  they 
were  or  might  become  liable  by  reason  of 
the  maintenance  of  their  dam,  and  the 
consequence  to  the  complainants'  land  by 
overflowing  it  with  water."  Justice 
Cole,  in  the  opinion  of  the  Iowa  case, 
says:  "The  case  of  Breed  v.  Eastern  R. 
Co.  is  only  reported  as  a  note  to  the  case 
of  Ballard  v.  Ballard  Vale  Co."  That  is 
true;  but  the  principle  decided  In  the  case 
of  Breed  v.  Eastern  R.  Co.  Is  carried  bacli 
and  madea  part  of  the  syllabus  in  thecose 
of  Ballard  v.  Ballard  Vale  Co.  With  this 
examination  the  Iowa  case  loses  some  of 
its  force,  and  we  prefer  to  follow  tno  prec- 
edents cited  from  other  states,  as  being 
In  line  with  our  authorities  so  far  as  this 
court  has  already  gone  In  analogous 
cases,  and  also  in  line  with  our  numer- 
ous decisions  affecting  the  law  of  mort- 
gages, and  the  rights,  re8pectlvel.y,  of 
mortgagors  and  mortgagees,  and  hold 
that  for  all  tlie  purposes  of  opening  high- 
ways the  mortgagor  in  possession  la  to 


be  regarded  as  the  owner  of  the  land. 
Whether  a  mortgagee  may  by  a  proceed- 
ing in  equity  Intervene, and  have  the  dam- 
ages apjjlled  in  accordance  with  what  the 
court  under  all  the  circumstances  might 
consider  as  equitable,  we  are  not  called 
upon  in  this  case  to  decide,  and  therefore 
leave  that  question  open  to  be  settled  in  a 
case  whei-ein  It  Is  raised.  It  will  be  seen 
that  there  Is  no  provision  In  paragraph 
5477  for  notice  to  non-resident  owners  who 
have  no  agent  in  the  county  ;  nor  is  there 
elsewhere  in  our  statute  any  provision  for 
notice  to  them  except  the  notice  required 
to  be  given  by  the  county  clerk  in  para- 
graph 5476,  above  referred  to.  As  that 
notice  is  required  to  be  posted  In  the 
county  clerk's  offlce,  and  each  municipal 
township  through  which  the  road  or  any 
part  of  it  is  to  be  established,  and  also 
published  in  a  newspaper  of  the  county, 
if  there  is  one  in  the  county,  the  legisla- 
ture probably  intended  this  notice  to 
reach  non-resident  owners;  but  as,  under 
our  view  of  the  law,  the  plaintiffs — mort- 
gagees out  of  possession  at  the  time  the 
road  was  established— are  not  to  be  re- 
garded as  "ownerij,"  it  matters  Httle.sofar 
as  this  case  is  concerned,  what  the  legisla- 
ture might  have  intended  as  to  non-res- 
ident owners.  We  recommend  that  the 
judgment  of  the  district  court  be  affirmed. 

Peh  Curiam.    It  ia  ao  ordered;  all  tb4 
justices  concurring. 


May  V  People. 
(Court  of  Appeals  of  Colorado.  Oct  26, 1S91.) 
HcNioiPAi.  Obdimanobs — Fheventinq  Huisances. 
A  municipal  ordinance  which  prohibits  the 
storing  of  hides  within  the  city  witbout  permis- 
sion from  the  city  council,  and  provides  that 
such  permit  shall  not  be  construed  into  a  license 
to  cause  a  nuisance,  is  not  authorized  by  Gen. 
St.  Colo.  5  a3ia,  subds.  45,  53  which  confer  on 
municipalities  authority  to  declare  what  shall 
be  a  nuisance,  and  to  abate  the  same,  and  to  pro- 
hibit any  offensive  or  unwholesome  business 
within  the  corporation. 

Error  to  Las  Animas  county  court;  W. 
G.  HiNES,  Judge. 

Prosecution  of  Jacob  May  for  violation 
of  a  municipal  ordinance.  Defendant 
brings  error.    Reversed. 

Caldwell  Yeaman,  for  plaintiff  In  er- 
ror.   Jesse  G.  Northcatt,  for  the  People. 

Richmond,  P.  J.  This  was  a  prosecu- 
tion originally  instituted  before  a  police 
magistrate  in  the  city  of  Trinidad  to  re- 
cover from  Jacob  May,  plaintiff  In  error, 
a  penalty  for  the  violation  of  a  regulation 
or  ordinance.  The  case  was  tried,  and  a 
penalty  of  $20  flne  Imposed.  Thereafter 
an  appeal  was  taken  to  the  county  court 
of  Las  Animas  eonnty,  where  It  wan  tried 
upon  an  agreed  state  of  facts,  as  follows: 
"That  the  defendant  did,  at  the  time  and 
in  the  manner  and  form  as  alleged  In  the 
complaint  filed  herein,  keep  and  store 
green  and  dry  hides  and  pelts  in  large 
quantities  within  the  corporate  limits  of 
the  city  of  Trinidad,  without  permlRsloa 
from  the  city  council  of  said  city  so  to  do. 
That  the  storing  of  green  hides  and 
pelts  is  the  character  of  business  which 
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may  op  may  not  be  a  nutsance,  accord- 
int;  to  the  ttitrruunding  circumstances. 
Tbat  sectiou  11  of  an  ordinance  concern- 
ing iiuIsunceH  reads  as  follows:  'Sec.  II. 
Any  person  who  shall  kill  or  dress  any 
cattle,  calves,  sheep,  or  swine,  or  shall 
steam  or  render  any  lard  or  tallow,  or 
store  any  green  or  dry  hides  or  pelts,  with- 
in the  city,  without  permission  from  the 
city  council,  shall,  upon  conviction,  be 
fined  in  a  sum  not  less  than  ten  nor  more 
than  fifty  dollars  for  each  offense;  and 
sncb  permit  shall  not  be  construed  into  a 
license  to  emit,  cause,  or  be  the  author  of 
any  nuisance  in  any  case  whatever.'  That 
the  storing  of  green  and  dry  hides  is  a 
business  which  in  its  character  is  easily 
susceptible  of  becoming  offensive  and  nau- 
seous." Upon  this  agreed  state  of  facts, 
the  county  court  adjudged  the  plaintiff  in 
error  guilty,  assessed  a  line  of  flO  and 
costs,  and  committed  him  to  the  county 
jail  uutil  paid.  To  reverse  this  judgment 
this  writ  of  error  is  prosecuted. 

Tfcere  being  no  dispute  as  to  the  facts, 
the  only  question  i)resented  by  the  record 
is  whether  this  regulation  or  ordinance  is 
valid.  It  is  true,  plaintiff  in  error  insists 
in  his  argument  tlint  the  i>roceeding8  be- 
fore the  police  magistrate  were  irregular; 
but  the  record  fails  to  disclose  the  fact 
that  he  insisted  upon  this  iu  the  county 
court.  Therefore  it  will  not  l>e  consid- 
ered. The  contention  of  plaintiff  in  error 
is  that  the  ordinance  referred  to  is  in  vio- 
lation of  tbe  federal  constitution,  and  of 
article  2  of  the  state  coustitutiou,  nnd 
that  it  is  Invalid  because  it  is  unreason- 
able, partial,  opi^ressivo,  and  unfair,  and 
tends  to  confer  upon  the  city  council 
power  to  create  a  monopoly.  An  analy- 
sis of  this  ordinance  becomes  necensary  to 
the  dcterminntlon  of  the  question  pre- 
sented. Onder  the  General  Statutes  of 
this  state,  (section  3312,  p.  970,)  the  fol- 
lowing authority  is  conferred  upon  mu- 
nicipalities, (subdivision  45:)  "To  declare 
what  shall  be  a  nuisance,  and  to  abate 
the  same,  and  to  impose  fines  upon  par- 
ties who  may  create,  continue,  or  suffer 
nuisances  to  exist;"  (subdivision  .5:<:)  "to 
prohibit  any  offensive  or  unwholesome 
business  to  be  established  within,  or  with- 
in one  mile  of,  the  limits  of  the  corpora- 
tion. "  This  ordinance  does  not  purport 
to  declare  the  storing  of  hides  and  pelts 
within  the  city  limits  a  nuisance,  but  does 
assume  that  the  city  council  may  prohibit 
by  declining  to  grant  permission,  or  may 
grant  permission,  as  their  inclination  may 
prompt.  They  may  go  so  far  as  to  say 
that  one  Individual  may  exercise  the  priv- 
ilege, and  that  another  equally  respect- 
able shall  not.  True,  it  is  admitted  in  the 
stipulation  that  such  business  maj'  be- 
come a  nuisance;  so  also  may  many  other 
vocations  and  trades,  but  yet  they  are 
not  a  nuisance  per  so.  A  livery  stable,  a 
slaughter-house,  a  butcher-shop,  a  board- 
ing-house, an  hotel,  chemical-works,  re- 
finery and  smelter,  a  sugar  refinery,  a 
railroad,  enterprises  requiring  largesnioke- 
stacks,  a  private  barn  where  a  number 
of  horses  are  kept  and  cared  for,  a  theater 
for  the  resort  of  all  classes,  a  blackHniith- 
sbop,  a  foundry, — all  such  may  become  a 
nuisance,  and  are  as  easily  susceptible  of 


becoming  a  nuisance  asitis  admitted  that 
of  storing  hides  and  pelts  could  be.  Tak- 
ing this  view,  then,  of  tbe  ordinance,  I 
can  reach  no  other  conclusion  than  that  it 
does  not  come  within  the  authority  con- 
ferred by  the  General  Laws  upon  a  munic- 
ipality, and  that  it  is  discriminating.  It 
is  true  that  it  may  be  said  tbe  city  coun- 
cil might  not  discriminate  in  favor  of  one 
against  another;  but  that  they  have  re- 
served to  themselves  the  power  so  to  do 
cannot  l>e  denied,  and  also  that  they  have 
reserved  the  right  to  determine  when, 
where,  and  by  whom  such  an  enterprise 
may  be  conducted  cannot  be  disputed. 
That  it  may  become  a  nuisance  cannot 
contribute  to  the  support  of  plaintiff  in 
error's  contention ;  for  certain  it  is  that, 
if  it  be  a  fact  that  the  storing  of  hides 
and  pelts  within  the  city  limits  of  a  city  is 
a  nuisance,  it  conclusively  follows  that 
the  city  cannot,  by  its  permission,  allow 
a  nuisance  to  exist  within  its  limits.  A 
license,  an  ordinance,  a  regulation,  or  a 
resolution  permitting  the  existence  of  a 
nuisance  witbin  the  limits  of  a  corporate 
town  or  city  would  be  held  invalid.  The 
language  of  the  ordinance  supports  this 
assertion;  for  it  declares  that  "such  per- 
mit shall  not  be  construed  into  a  license 
to  emit,  cause,  or  be  the  author  of  any 
nuisance  iu  any  case  whatever."  If  the 
storing  of  hides  and  pelts  be  not  a  nui- 
sance, then  the  ordinance  has  no  applica- 
tion, and  is  not  within  the  authority  con- 
lerred  by  the  General  Laws,  and  alms  to 
suppress  a  lawful  vocation.  Ordinances 
must  apply  to  all  alike. 

In  Tugman  v. City  of  Chicago,  78  111.  405, 
thisdoctrinc  itiaiinounced :  "AV'herepower 
is  conferred  upon  the  legislative  depart- 
ment of  a  municipal  corporation  to  enact 
by-Iawsand  ordinances  for  the  bettergov- 
ernment  of  the  inhabitants  of  a  municipal- 
ity, the  body  intrusted  with  that  power, 
in  its  exercise,  cannot  enact  ordinances 
that  are  unreasonable, oppressive,  or  such 
as  will  create  a  monopoly.  An  ordinance, 
therefore,  which  would  make  the  act  done 
by  one  penal,  and  impose  no  penalty  for 
the  same  act  done,  under  like  clrcuiiistan- 
i;es,  upon  another, could  not  be  sanctioned 
or  sustained,  because  it  would  be  unjust 
and  unreasonable."  City  (;f  Chicago  v. 
Rumpff,  4.5  111.  SM).  This  doctrine  has  been 
followed  by  the  supreme  court  of  Illiuois: 
also  by  the  present  appellatecourt  of  that 
state.  In  the  case  of  Village  of  Bracevllle 
V.  Doherty,  30  111.  App.  645,  involving  the 
construction  of  a  similar  ordinance  or  reg- 
ulation, the  court,  in  delivering  the  opin- 
ion, quotes  at  considerable  length  from 
Dillon  on  Municipal  Corporations  In  sup- 
port of  the  theory  herein  advanced.  It 
says.  "Such  ordinances  must  be  I'easonu- 
ble,  and  not  oppressive  or  repugnant  to 
fundamental  rights,  or  courts  will  declare 
them  void.  Ordinances  must  be  impartial, 
fair,  and  general.  It  would  be  unreason- 
able and  unjust  to  make,  under  similar  cir- 
cumstances, an  act  done  by  one  person 
penal,  and,  if  done  by  another,  not  so. 
Ordinances  which  have  this  effect  cannot 
be  sustained.  Special  and  unwarranted 
discrimination,  or  unjust  or  oppressive  in- 
terference in  particular  cases,  is  not  to  be 
allowed.    The  powers  vested  iu  municipal 
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corporations  should,  so  far  as  practicable, 
be  exerclBed  by  ordinances  general  in  their 
natare  and  impartial  in  ttielr  operation." 
The  prosperity  alilte  of  the  cooiinunity 
and  uf  the  indlvidnal  is  largely  promoted 
by  leaving  every  man  free  to  occupy  him- 
self in  sucli  businesH  and  in  such  place  as 
the  demands  of  patronage,  and  bis  own 
particular  means  and  qualifications,  indi- 
cate. "Municipal  ordinances arepassed  by 
a  body  that  represents  the  wholecommuni- 
ty,  and  for  the  purpose  of  regulating  mat- 
tera  vrhich  affect  the  general  welfare;  and 
their  provisions  should,  so  far  as  practica- 
ble, affect  each  member  of  the  community 
alike.  Ordinances  should  neitiier  favor 
nor  discriminate  against  any  person  or 
class  of  persons,  or  any  particular  portion 
of  the  municipal  territory.  Their  burdens 
and  their  benefits  should  rest  equally  upon 
all.  Laws  of  a  municipality,  like  the 
laws  of  a  state,  should  be  uniform  and  of 
a  general  operation  within  the  corpo- 
rate limits;  and  any  unnecessary,  distinct 
discriiniuati'in  between  persons,  classes, 
oriocations,  will  invalidate  them."  Horr 
&  B.  Mun.  Ord.  §  130;  Town  of  Lake  View 
V.  Letz,  44  111.  82. 

"The  common  business  and  callings  of 
life,  the  ordinary  trades  and  pursuits, 
which  are  innocuous  in  themselves,  have 
been  followed  In  all  communities  from 
time  imnientorial,  and  must  therefore  be 
free  in  this  country  to  all  alike  upon  the 
same  conditions.  The  right  to  pursue 
them  without  let  or  hindrance,  except 
that  which  is  applied  to  nil  persons  of  the 
same  age,  sex,  and  condition,  is  a  distin- 
gutshlug  privilege  of  citizens  of  the  United 
States,  and  an  essential  element  of  that 
freedom  which  they  claim  as  their  birth- 
right. "  The  above  Is  the  language  of  Jus- 
tice FrEi.D  in  the  case  of  Butchers'  Union 
Slanghter-House  Co.  v.  Crescent  City  Live- 
stock Landing  Co..  Ill  U.  S.  757,  4  Sup.  Ct. 
Rep.  652;  and  with  the  doctrine  therein 
expressed  I  agree,  and  if  it  be  correct,  then 
this  ordinance  is  absolutely  invalid.  If 
the  city  council  can  say  that  certain  indi- 
viduals may  pursue  a  certain  vocation, 
and  that  other  individuals  of  the  same 
class,  of  equal  repute,  and  citizens  of  that 
community  shall  not,  then  the  one  great 
principle  conferred  upon  the  citizens  of  the 
United  States,  to-wlt,  the  right  to  pursue 
any  lawful  business  or  vocation  in  any 
manner  not  inconsistent  with  the  equal 
rights  of  othera,  which  may  increase  their 
prosperity  or  develop  their  faculties,  so 
as  to  give  them  the  highest  enjoyment, 
is  disallowed.  In  re  Jacobs,  98  N.  Y.  98. 
Measures  of  this  kind  are  dangerous  even 
to  their  promoters.  If  the  powerto  grant 
exists,  the  power  to  take  away  may  also 
exist;  and  an  enterprise  involving  the  ail 
of  an  individual  may  suddenly  be  prohib- 
ited by  a  municipal  council.  The  reasons 
for  doing  so  need  not  be  given.  Caprice, 
Interest,  personal  or  political,  may  be  the 
grounds  upon  which  such  legislation  can 
be  founded;  and  he  who  is  indulged  to- 
day may  be  thesufferor  to-morrow.  These 
deductions  from  the  face  of  the  ordinance 
as  to  Its  necessary  tendency  are  support- 
ed by  Its  language,  and  therefore  I  am  not 
obliged  to  reason  from  the  probable  to  the 
actual,  and  pass  upon  the  validity  of  the 


ordinance  complained  of,  as  tried  merely 
by  the  principles  which  their  terms  afford 
of  unequal  and  unJustdlHcrlniinatinnin  its 
administration.  The  case  at  bar  presents 
the  ordinance  in  actual  operation,  and  the 
facts  agreed  upon  establish  an  administra- 
tion so  exclusively  against  one  person, 
and  In  favor  of  another,  as  to  warrant 
and  require  the  conclusion  that,  whatever 
might  have  been  the  intent  of  the  ordi- 
nance, It  is  one  applied,  or  can  be,  so  i- 
equally  and  oppressively  as  to  amount 
a  practical  denial  of  that  equal  protectiuu 
of  the  law  which  Is  secured  to  every  citi- 
zen of  the  land.  I  cannot  escape  the  con- 
clusion that  this  ordinance  is  invalid,  and 
that  the  judgment  of  the  court  below 
must  be  reversed,  with  directions  for  fur- 
ther proceedings  in  conformity  with  this 
opinion. 

Cot.ORADO  M.  Ry.  Co.  V.  Tbkvarthbn. 
(Court  oj  Appeals  of  Colorado.    Oct.  36, 1891.) 

BmINENT  DoMAIK — COHPEXSATIOX — KlOOTS  OP 

FcKCHASER— Special  Damages. 

t.  fh  an  action  to  recover  damages  caused  to 
a  city  lot  by  the  construction  of  a  railway  the 
complaint  must  allege  that  plaintiff  was  the 
owner  of  the  lot  at  the  time  the  injury  was  snf- 
lered. 

2.  Where  special  damages  from  the  construc- 
tion of  a  railway  abutting  a  city  lot  are  sought 
they  must  be  pleaded. 

Appoal  from  district  court,  Pitkin  coun- 
ty; Thomas  A.  Hc^ckkr,  Judge. 

Action  In  trespass  by  <Tertrude  Tre- 
varthen  against  the  Colorado  Midland 
Railway  Company.  Defendant  demurred 
to  the  complaint,  and,  on  the  demurrer 
being  overruled,  declined  to  plead.  From 
a  judgment  for  plaintiff  defendant  ai>- 
peals.    Reversed. 

Roffers  <&  Cuthbert,  for  appellant.  J.  E. 
McOrew,  for  appellee. 

BissBLL,  .T.  The  injury  complained  of 
was  occasioned  by  the  construction  of  the 
Midland  Railway  in  one  of  the  streets  of 
the  city  of  Aspen.  The  suit  was  brought 
by  Mrs.  Trevarthen  in  the  district  court 
of  Pitkin  county.  Thecompany  demurred 
to  the  complaint,  and.  when  the  demurrer 
was  overruled,  declined  to  plead  further, 
and  proseituted  this  appeal  from  the  final 
judgment.  When  it  was  entered,  evi- 
dence was  introduced  to  show  the  extent 
and  character  of  the  damages  which  had 
been    sustained    by  the    building    of    the 

road,  and  this  is  set  out  in  the  record. 
1  he  only  purpose  sought  to  be  subserved 
by  the  production  of  that  testimony  is  to 
support  the  nlleged  error  committed  by 
the  court  in  refusing  to  the  counsel  of  the 
company  the  right  to  cross-examine  the 
witnesses  at  the  time  the  proof  was  taken. 
Whatever  may  he  the  law  as  to  the  right 
to  crosK-exumine  witnesses  introduced  un- 
der such  circumstances  and  for  such  u  pur- 
pose, the  objection  is  untenable,  since  the 
record  discloses  the  fact  that  the  right  to 
cross-examine  was  conceded.  The  court 
declined  to  state  the  legal  effect  of  such 
action,  but  conceded  the  right  of  cross- 
examination  to  the  fullest  extent,  leaving 
the  matter  of  its  effect  open  for  subsequent 
consideration.     There  '  was   no   error  In 
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this  proceeding,  and  what  the  court  did 
was  not  done  In  such  a  manner  at)  to  be 
pn'judlcJal  to  the  appellant's  rights.  The 
only  error  available  is  that  predicated 
npon  the  ruling  ol  the  court  on  the  de- 
murrer to  the  complaint.  It  would  not 
be  advantageous  to  the  profession  to  set 
out  the  complaint  in  extenso  to  ehow  its 
insufficiency,  or  to  confirm  the  adequacy 
of  the  i-eHsons  assigned  for  the  overruling 
of  the  action  of  the  court.  It  Is  enough 
to  say  that  in  two  particulars  the  com- 
plaint was  radically  detective.  It  is  the 
law  of  this  state  that  a  lot-owner  can 
only  recover  for  those  damages  which  he 
has  sustained  from  the  construction  or 
operation  of  a  road  subsequent  to  the 
time  when  he  acquired  bis  title  to  the 
property.  If  the  road  has  been  construct- 
ed and  Is  In  operation  at  the  time  begets 
title,  he  Is  supposed  to  have  taken  it  cam 
onere,  and  to  have  paid  the  lesser  price 
because  of  the  disadvantages.  The  dam- 
ages arising  from  the  construction  inure 
to  the  holder  of  the  fee,  and  do  not  pass 
by  the  deed  which  transfers  the  title. 
This  principle,  which  has  been  recognized 
in  the  previous  adjudications  of  the  state, 
In  no  manner  affects  the  right  to  recover 
any  damages  which  may  besnstalned  from 
those  nets  of  the  company  which  may  fur- 
ther diminish  the  value  of  the  property. 
The  allegation  of  ownership  with  refer- 
ence to  the  time  of  construction  is  essen- 
tial, because  It  bears  largely  on  the  meas- 
ure of  recovery.  It  Is  a  traversable  tact 
on  which  the  company  has  the  right  to 
take  isfue  and  be  heard.  It  is  equally 
true  that  for  the  construction  of  a  road 
along  the  streets  of  a  city,  when  it  is  built 
under  statutes  which  authorize  its  con- 
struction, and  under  ordinances  which 
permit  the  use  and  occu{)ation  of  the 
streets  of  the  city,  the  abutting  lot-owner 
can  only  recover  for  the  special  damages 
which  he  sustains  beyond  what  he  suffers 
In  common  with  the  other  denizens  of  the 
city.  It  is  a  necessary  corollary  that,  if 
these  special  damages  only  are  recovera- 
ble in  this  sort  of  an  action,  they  mnst  be 
averred,  and  averred  in  a  traversable 
fashion,  so  that  evidence  may  be  taken 
upon  the  issue,  and  It  submitted  to  the 
Jury.  The  complaint  was  defective  In  these 
particulars,  and,  since  they  are  of  the  sub- 
Btance,  the  ruling  of  the  court  may  be 
complained  of  on  this  appeal.  City  of 
Denver  v.  Bayer,  7  Colo.  113,  2  Pac.  Rep. 
6;  Rallr«>ad  Co.  v.  Domke,  11  Colo.  247, 17 
Pac.  Rep.  777;  Jackson  v.  .\ckroyd,15Coln. 
5S3,  26  Pac.  Rep.  132:  Town  of  L'>ngmont 
V.Parker,  14  Colo.  »<7,  23  Pac.  Rep.  44,1; 
Walley  v.  Ditch  Co..  IS  Colo.  579,  26  Pac. 
Rep.  120:  Railroad  Co.  v.  McLaughlin, 
77  III.  27.5.  For  the  error  committed  in 
<»verruHng  the  demurrer  the  cause  must 
be  reversed,  and  remanded  to  the  court 
below  for  further  proceedings  in  conformi- 
ty with  this  opinion. 


QiLi.ETT  et  «/.  V.  McAli.istkr. 
(r.'o«rt  of  Appeals  of  Colorado.    Oot.  26, 1891.) 

ASSrMPSlT — BUPPICIESCT  OF  EviT>EXCE. 

Where  defendant  guarantied  the  payment 
(kt  a  certain  amount  of  P.  's  indebtedness  to  plain- 
tiffs, providing  be  owed  that  amount  to  F.  ata 


certain  time,  in  an  action  afrainst  defendant  it 
was  incumbent  on  plaintiffs  to  sbow  tbat  defend- 
ant was  80  indebted  to  F.  at  tbat  time. 

Error  to  district  court,  Chaffee  county ; 
John  Ca.mpdell,  Judge. 

Assumpsit  by  J  anon  GiUett  and  others 
against  H.  D.  McAllister.  On  a  Judgment 
for  defendant  by  the  court  plaintiffs  as- 
sign error.    Affirmed. 

R.  K.  Hagan,  for  plaintiffs  In  error.  O. 
K.  Harteoateta.  for  defendant  In  error. 

BissEi.L,  J.  This  action  wasbronght  by 
Glllctt  and  his  co-plaintiffs  to  recover  of 
McAllister  ?800,  which  they  claimed  under 
a  contract  entered  into  between  them. 
The  case  was  tried  without  a  jury,  and 
resulted  in  a  dismissal  of  the  suit,  with 
judgment  against  the  plaintiffs  for  costs. 
According  to  the  evidence,  the  Pike  broth- 
ers were  producers  of  charcoal,  and  had 
large  dealings  in  that  material  with  Mc- 
Allister, who  apparently  bought  the  most. 
If  not  all,  of  their  product.  The  plaintiffs 
were  grocers,  and  dealers  in  the  general 
supplies  used  in  charcoal  camps,  and  had 
sold  and  were  selling  the  Pik«  brothers 
what  they  used.  The  state  of  the  account 
as  between  the  Pikes  aud  the  plaintiffs 
apparently  led  them  to  curtail  the  credit 
which  had  been  extended  to  the  charcoal 
burners,  and  McAllister,  who  wanted  the 
product  to  fill  his  contracts,  undertook 
with  the  plaintiffs  to  guaranty  the  pay- 
ment of  the  bills  which  the  Pike  brothers 
might  contract  for  the  months  of  Septem- 
ber, October,  November,  and  Decern  tier, 
1887,  to  an  amount  not  exceeding  >800  for 
each  month,  conditioned  that  he  should 
receive  from  the  Pike  brothers,  under  his 
dealings  with  them,  that  amount  of  coal; 
otherwise  he  was  only  to  pay  to  the 
plaintiffs  the  value  of  what  he  might  pur- 
chase. The  contract  was  carried  out  and 
compiled  with  on  both  sides  for  the 
months  of  September,  October,  and  No- 
vember, and  the  present  suit  was  brought 
by  the  plaintiffs  to  recover  the  ?800  due  for 
thesnppUes  furnished  the  Pikes  for  Decem- 
ber. The  answer  denied  the  contract  as 
set  up,  and  contained  an  affirmative  plea 
tbat  prior  to  the  Institution  of  the  pres- 
ent action  the  plaintiffs  had  sued  the  Pike 
brothers  for  the  amount  of  the  account 
as  it  stood  between  them.  Including  the 
fSOO  claimed  in  the  present  suit;  the  plea 
averred  that  he  had  paid  a  judgment  of 
four  hundred  and  odd  dollars  rendered 
against  him  on  his  answer  to  a  process  of 
garnishment  Issued  in  the  suit  of  the  Gll- 
letts  agalnsttlie  Pikes,  and  thereupon  had 
been  discharged  as  garnishee.  A  demur- 
rer was  interposed  to  this  plea,  substan- 
tially attacking  it  because  tbat  action 
and  the  present  were  so  farconsiatent  and 
concurrent  as  to  permit  the  prosecution 
of  both  to  judgment  with  the  right  nec- 
essarily to  only  one  satisfaction  of  the 
claim.  This  is  only  referred  to  because 
the  question  is  discussed  upi>n  the  prCHent 
appeal  as  one  still  involved  In  the  contro- 
versy which  the  court  is  called  upon  to 
decide.  We  do  not  so  view  it.  A  demur- 
rer to  this  affirmative  defense  was  over- 
ruled, and  the  plaintiffs  replied  to  it, 
leaving  only  to  them  the  right  to  preservg 
the    qiiestiun    in  the    record    by  taking 
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proppr  objections  to  the  IntroductJon  of 
the  testlmtiny,  and  preserving  sufficient 
exceptions  in  the  record.  Neither  the 
transcript  nor  the  abstract  shows  an 
objection  which  necessitates  the  expres- 
sion of  an  opinion  upon  this  proposition. 
II  a  proper  objection  bad  been  tai^en,  so 
as  to  save  the  question,  it  wouid  l>e  en- 
tirely unavailable  for  the  purposes  of  re- 
versal in  the  view  which  the  court  takes 
of  the  ease.  If  the  testimony  were  entire- 
ly excluded  from  the  record,  the  result 
would  be  the  same;  and,  where  a  judg- 
ment is  unaffected  by  incompetent  testi- 
uouy,  its  admission  will  not  serve  as  a 
basis  upon  which  to  assign  error.  The 
plaintiffs  were  not  entitled  to  recover. 
The  contract  was  in  terms  dependent  up- 
on the  purchase  and  delivery  of  coal,  for 
McAllister  expressly  contracted  that  his 
liability  should  be  measured  by  the  value 
and  quantity  of  coal  that  he  might  pur- 
chase and  receive  from  the  Piltes.  In  or- 
der, then,  for  the  plaintiffs  to  recover,  it 
was  incumbent  upon  them  to  show  by 
competent  proof  that  the  Pikes  had  deliv- 
ered to  McAllister,  or  to  others  by  his  or- 
der, coal  enough  to  render  him  liable  to 
the  extent  of  their  claim.  Evidence  was 
offered  to  show  the  shipment  of  divers 
car^  of  coal  from  Brown's  Canon  station, 
by  the  Pil«e  brothers,  to  sundry  smelters 
in  Leadville.  The  proof  was  not  com- 
pleted l)y  testimony  which  served  to  con- 
nect McAllister  with  tliese  shipments,  and 
it  leaves  the  whole  question  of  McAllis- 
ter's liability  thereunder  to  infrtrence.  The 
averments  on  this  branch  of  the  case 
were  not  sustained  by  sufficient  or  satis- 
factory evidence.  The  court  evidently  so 
concluded,  and  rendered  judgment  accord- 
ingly. tSlnce  the  finding  is  so  fully  sus- 
tained t)y  the  evidence,  this  court,  even 
though  they  had  reached  an  adverse  con- 
clusion, would  not  be  Justified  in  disturb- 
ing the  judgment.  Kinney  v.  Wood,  10 
Colo.  270. 15  Pac.  Rep.  402.  There  is  no 
error  in  the  record,  and  tlie  judgment  will 
be  affirmed. 


Harbison  v.  Tuftb. 
(Coint  of  Appeals  of  Colorado.    Oct  26, 1891. ) 

CoxDiTioxAL  Bale — Rights  op  Vesdok. 
In  an  action  to  try  the  title  to  a  soda  fount- 
ain, it  appeared  that  the  fountain  was  sold  and 
transferred  to  a  drug  company;  that  an  agreement 
was  made  and  properly  recorded  that  the  title' 
should  remain  In  the  vendor  until  tbe  fountain 
was  paid  for;  that  one  of  the  vendees  bought  out 
his  partner,  and  gave  a  chattel  mortgage  on  the 
stock  and  fountain,  which  provided  that  he  might 
sell  the  stock  without  accounting  for  tbe  pro- 
ceeds: that  the  mortgage  was  assigned,  and  on 
maturity  the  assignee  attempted  to  foreclose,  and 
sold  the  fountain.  Held,  that  the  mortgage  was 
void  as  to  tbe  original  vendor,  and  that  the  last 
purchaser  took  no  title  as  against  him. 

Appeal  from  district  court.  Las  Animas 
county;  J.  C.  Gu-ntefj,  Judge. 

Action  by  James  W.  Tufts  against  Jen- 
nie Harbison  to  try  the  title  to  a  soda 
fountain.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

John  <t  Mf:Keovgh,  for  appellant.  Jeaae 
G.  Northcutt,  for  appellee. 

BissELL,  J.  This  Is  a  controversy  over 
a  Boda  fountain  to  which  tbe  respective 


parties  claim  title.  The  cause  was  tried 
to  the  court  upon  an  agreed  statempnt 
of  facts,  from  which  it  substantially  ap- 
pears that  in  March,  1888,  Hosick  &  Co. 
bought  the  fountain  of  Tufts  for  f'jOO,  and 
delivered  to  him  for  the  purchase  price 
some  12  promissory  notes  for  different 
sums,  maturing  at  various  periods  be- 
tween the  1st  of  May,  ISSO,  and  the  Ist  of 
October,  1890.  According  to  the  state- 
ment, it  was  agreed  between  the  parties 
at  the  time  of  the  sale  that  the  title 
should  rcmaio  in  Tufts  to  secure  the  pur- 
chase price  uutii  the  maturity  and  satis- 
faction of  the  several  notes.  The  agree- 
ment, w  hich  was  in  writing,  was  ac- 
knowledged by  u  member  of  the  firm,  and 
recorded  in  the  proper  olHce  of  the  county 
for  the  record  of  such  instruments.  Tbe 
fountain  suliseqiiently  passed  into  Hosick 
&  Co.'s  possession,  and  was  set  up  in  a 
drug-store  occupied  by  them  for  retail  pur- 
poses. Within  less  than  60  days  from  tbe 
time  of  the  purchase,  Husiek,  who  had 
previously  bought  out  bis  partner's  inter- 
est In  the  concern,  undertook  to  mortgage 
the  property  to  Nelson  T.  and  G.  T.  Clair- 
borne.  This  mortgage  covered,  In  terms, 
the  whole  stock  and  fixtures  of  tlie  store, 
including  the  fountain.  The  mortgage 
provided  that  the  mortgagor,  until  de- 
fault, should  keep,  retain,  and  use  tbe 
property  described  in  it.  Afterwards  the 
Clairbornes  transferred  the  note  to  one 
Gross,  who,  on  tbe  maturity  of  the  paper 
and  default  in  its  payment,  took  posses- 
sion of  the  property,  attempted  to  fore- 
close the  mortgage,  and  in  the  proceed- 
ings sold  tlie  fountain  to  the  appellant, 
Jennie  Harbison.  To  reverse  the  fiudiog 
of  the  court  adjudging  the  right  of  prop- 
erty to  bein  Tufts  the  appellant  prosecutes 
this  appeal. 

The  court  did  not  err  in  its  judgment. 
Tbe  law  which  is  decisive  of  the  rights  of 
the  parties  to  this  controversy  has  been 
settled  by  the  previous  adjudications  of 
the  supreme  court.  By  the  terms  of  the 
attempted  contract  of  mortgage  between 
the  Clairbornes  and  Hosick,  he  had  the 
right  to  use  and  enjoy  the  property,  and 
dispose  of  it  in  the  ordinary  methods  and 
channels  of  trade,  and  he  was  under  no 
obligation,  by  the  provisions  of  the  agree- 
ment, to  account  to  the  mortgagees  for  the 
i^roceeds  of  what  might  be  sold.  Such  a 
mortgage  has  been  adjudged  invalid  as  to 
all  existing  creditors  who  ure  permitted 
to  assert  its  invalidity  as  against  any  but 
bona  fide  purchasers  for  a  valuable  con- 
sideration. As  was  well  said  by  tbe 
learned  justice  of  the  supreme  court  who 
delivered  the  opinion  which  first  estalt- 
lished  the  law  in  the  state,  (9  Colo.,  13  Pac. 
Hep.,  infra:)  "When  the  mortgagee  stip- 
ulates, either  in  the  mortgage  or  out  of  it, 
that  the  mortgagor  may  sell  the  very 
thing  composing  his  security,  and  retain 
the  proceeds,  he  thereby  destroys  every 
vestige  of  a  valid  statutory  or  common- 
law  mortgage,  and  leaves  himself  In  no 
better  position  than  if  it  had  not  been  ex- 
ecuted. Besldra,  the  inevitable  tendency 
of  the  tran8acti<m  is  disastrous  to  other 
creditors  of  the  mortgagor:  for  tlie  effect 
is  to  hinder  and  delay  such  creditors, 
while  tbe  mortgagor  makes  way  with  tbe 
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property,  and  leaves  the  general  aggre- 
gate  of  his  indebtednens  undiinluinbed. 
Predicated  upon  these  conaideratluns,  la 
the  view  suHtalned,  au  we  think,  by  the 
larger  nnmber  and  the  better  reasoned 
caaes,  viz.,  that  the  existence  of  the  facta 
mentioned,  whether  shown  by  tlte  mort- 
gage or  by  evidence  aliunde,  wholly  Inval- 
idates the  transaction  as  to  creditors." 
In  the  Brasher  Caae,  Infra,  the  court,  by 
the  learned  commissioner,  Mr.  Macon, 
says"  that  theagreementtoselliuvaiidates 
the  mortgage  as  to  creditors  and  Incum- 
brancers, and  this  effect  takes  place  at 
the  moment  of  the  delivery  of  the  iostru- 
nient.  It  Is  not  necessary  to  this  effect 
that  any  of  the  property  be  sold  under  the 
power.  The  transaction  Is  vitiated  »h 
initio  as  to  all  the  property  upon  which 
It  la  attempted  to  create  a  lien,  by  the  res- 
ervation of  such  right,  and  not  by  the 
exercise  of  it."  It  is  thus  plain  that  It  is 
the  law  of  this  state  that  a  mortgage  like 
that  from  which  Mrs.  Harl)iaon  derives 
her  title  Is  Invalid  as  against  creditors 
and  cannot  prevail  inaconteat  concerning 
the  property.  Wilson  v.  Volght,  9  Colo. 
614, 13  Pnc.  Hep.  726;  Brasher  v.  Chrlsto- 
phe,  10  Colo.  284,  15  Vac.  Rep.  403.  These 
cases  likewise  declare  the  law  to  be  that 
the  security  is  unaided  by  the  inclusion  of 
property  other  than  the  merchandise  sub- 
ject to  sale.  The  resutt  la  thus  vi  holly  un- 
affected by  the  character  of  the  property 
in  controversy. 

But  one  other  question  remains  to  be 
determined  to  diapoae  of  this  appeal,  and 
that  is  as  to  whether  Mrs.  Harbiaou  can 
he  regarded  aa  a  bona.  Ude  purchaser,  so 
that  her  title  will  be  protected  as  against 
the  claim  of  Tuftn  under  his  security.  It 
Is  contended  that  the  instrument  upon 
which  Tufts  relies  is  wholly  informal,  and 
not  In  accord  with  the  provisions  of  the 
statute  concerning  chattel  mortgagee, 
which  requires  that  such  instruments  must 
contain  an  express  provision  permitting 
the  mortgagor  to  retain  possesaion  of  the 
property  in  order  to  render  tlie  iuatrumcnt 
valid  as  against  creditors  if  themortgagor 
be  found  in  possession.  The  circum- 
stances of  this  case  and  the  situation  of 
Mrs.  Harbison  will  not  support  this  con- 
tention. It  is  the  law,  as  between  pur- 
ties  to  the  transaction,  that  no  particular 
form  is  requisite  for  theci-eatinn  of  a  valid 
instrument  for  security  upon  i>er8onal 
property.  It  may  rest  in  parol,  or  It  may 
be  evidenced  by  a  written  instrument.  It 
may  contain  the  statutory  provision  con- 
cerning the  poMsesHion,  which  will  render 
It  valid  as  against  creditors,  if  in  proper 
manner  it  reaches  the  record,  or  it  may 
l>e  without  this  provision,  and  without 
a  record,  and  still  be  good  as  against 
everybody  but  creditors  and  bona  Me 
purehasera  without  notice.  In  these  prin- 
ciples all  the  authorities  concur,  and  a 
citation  would  be  useless.  It  therefore 
follows,  as  between  Uosick  &  Co.  and 
Tufts,  the  insti'unmnt  upon  which  Tufts 
relied  as  the  evidence  of  his  title  was  valid 
and  enforceable  as  against  all  but  the  ex- 
cepted parties.  This  leaves  the  naked  In- 
quiry whether  Mrs.  Harbison  is  by  the 
transactinn  placed  within  the  protection 
accorded  to  the  excepted   classes.    It  Is 


evident  from  the  preceding  statement  of 
the  history  of  the  case  that  she  was 
neither  a  purchaser  from  Hosick  nor  one 
of  his  creditors  when  sheacqulred  the  title 
on  which  ahe  relies.  The  mortgage  which 
Gross  attempted  to  enforce  was  void  as 
against  Tuft's  claim,  and  he  gained  no  ad- 
vantage by  reason  of  Its  seizure  or  sale, 
nor  would  it  prevent  Tufts,  or  any  other 
bona  Sde  creditor,  from  following  the 
property,  and  securing  precedence  in  the 
payment  of  his  debt.  This  principle  is 
clearly  settled  by  the  two  cases  cited,  and. 
If  possible.  Is  made  more  plain  by  the  sub- 
sequent decision  of  Gerow  v.  Castello,  11 
Colo.  560, 19  Pac.  Rep.  505.  These  consld- 
era  tiona  dispose  of  all  the  questions  nec- 
essary to  the  settlement  of  the  rights  of 
these  parties.  Perceiving  no  sobstantial 
error  in  the  record  requiring  a  reversal  of 
the  caae,  the  judgment  la  afSrmed. 


PlERBON  et  al.  V.  FtJHRMAfJN. 

{Court  of  Appeals  of  Colorado.     Oct.  28, 1891.) 

Action  aqaixst  Fibm— Pleading — Mimoinder  of 
Parties  —  Recovekt  of  Monet  Lost  in  Gam- 
bling. 

1.  AcomplaiDt  against  partners,  which  names 
all  of  the  defendants  in  the  caption  as  partners, 
is  sufficient  without  repeating  the  names  in  the 
body. 

'i.  The  question  of  misjoinder  of  defendants 
cannot  be  raised  on  demurrer. 

3.  Where  F.  lost  at  defendants'  faro  bank 
money  which  he  held  in  trust  for  plaintiff,  the 
latter  has  her  action  against  defendants  for  its 
recovery. 

Error  to  Arapahoe  county  court; 
Grokob  W.  Mili.bb,  Judge. 

Action  for  money  bad  and  received,  by 
Mattie  Fuhrmann  against  P.  C.  Plerson 
and  another.  Defendants  demurred  to 
the  complaint.  The  demurrer  being  over- 
ruled,  defendants  elected  to  stand  by  the 
demurrer,  ami  declined  to  answer.  Judg- 
ment was  given  plaintiff  for  the  amount 
claimed,  from  which  defendants  appeal. 
Affirmed. 

Edgar  Caypless,  for  plalntlllB  In  error. 
Bower  £  Bales,  for  defendant  in  error. 

Rkrd,  J.  Defendant  in  error  (plaintiff 
below)  brought  suit  against  the  plaintiffs 
In  error  by  filing  the  following  complaint: 
"Complaint.  Mattie  Fuhrmann, Plaintiff, 
vs.  P.  C.  Plerson  and  John  3.  Hughes, 
partners,  doing  buHineas  under  the  firm 
name  and  style  of  P.  C.  Plerson  &  Co.,  De- 
fendants. Plaintiff  complains  of  the  de- 
fendants and  for  cause  of  action  alleges: 
(1)  That  she  and  the  defendants  are  citi- 
zens of  said  county  and  state.  (2)  That 
she  does  not  seek  to  recover  In  this  action 
a  sum  In  excess  of  $2,000.  (3)  That  the 
defendants,  as  this  affiant  Is  informed  and 
believes,  were,  on  the  IHth  da.v  of  Septem- 
ber last,  and  still  are,  engaged  in  the  city 
of  Denver,  said  county  and  state,  In  the 
business  of  gambling  and  tlie  running  of 
a  'bank,' table,  or  game  commonly  known 

as 'faro.'    (41  That  on  the day  of 

September  last,  at  Denver,  Colorado,  the 
plaintiff  was  possessed  of,  as  her  own 
separate  property,  one  hundred  and  thir- 
ty-flve  dollars,  (fl35.00,)  lawful  money  of 
the  United  Statea.    That  on  said  day  she 
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deposited  the  same  with  one  Joseph  Fahr> 
mann  for  Bare-keeping.  (5)  And  plaintiff 
further  alleges  on  Information  and  belief 
that  the  eaifl  one  hundn-d  and  thirty -flre 
dollars,  (^135.00,)  her  separate  property 
as  aforesaid,  so  deposited  with  Joseph 
Fuhrmann,  was,  between  the  16tb  day  of 
September  last  and  the  4th  day  of  Octo- 
ber, instant,  paid  to  the  defendants  by 
said  Joseph  Fahrmann,  without  her 
knowledge,  consent,  or  approval,  by  rea- 
son and  on  account  of  tbe  said  defendants 
engaging  the  said  Joseph  Fuhrmann  In 
a  game  of  chance,  commonly  called  'faro.' 
That  the  said  payment  by  tbe  said  Joseph 
Fuhrmann  to  the  said  defendants  of  the 
said  sum  was  Illegal  and  without  consider- 
ation, and  wholly  unauthorized  by  this 
plaintiff,  wherein  and  whereby  the  defend- 
ants received  the  said  f  135.00  to  the  use  of 
the  plaintiff.  (6)  That  on  the  8th  day  of 
October,  instant,  and  prior  to  the  com- 
mencement of  this  action,  this  plaintiff  de- 
manded payment  of  said  sum  of  fli-iS.UO 
from  the  defendants.  (7)  Tliat  said  de- 
fendants have  not  paid  any  part  of  said 
sum,  though  requested  so  to  do.  Where- 
fore plaintiff  prays  Judgment  against  the 
said  defendants,  for  913.5.00.  with  Interest 
at  10  percent,  per  annum  since  Octobers, 
1R90,  and  tor  cost  of  salt."  To  which  tbe 
defendants  filed  a  demurrer,  the  grounds 
being:  "First,  that  said  complaint  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendants,  or 
either  of  them;  second,  that  there  is  a 
misjoinder  of  parties  defendant;  third, 
that  the  complaint  is  ambiguous,  unintel- 
ligible, and  uncertaiu.in  this:  that  it  fails 
to  show  when  and  where,  if  at  all,  said 
money  was  paid  to  defendants,  or  either 
of  them;  fourth,  that  the  relief  sought  Is 
unfawfal.  Wherefore  defendants  pray 
Judgment  for  their  costs  in  this  case. " 

The  only  qneations  to  be  determined  are 
as  to  the  sufficiency  of  the  complaint  to 
warrant  the  judgment.  It  is  contended 
that  the  names  of  the  defendants  and  the 
allegation  of  partnership  should  have  been 
stated  In  the  body  of  the  complaint.  They 
am  fully  stated  in  the  caption,  and  a  repe- 
tition Is  not  required.  Bliss,  Code  PI.  §143. 
It  is  claimed  that  there  is  a  misjoinder  of 
parties  defendant.  A  demurrer  can  only  go 
to  matters  apparent  upon  the  face  of  the 
pleading.  Nothing  appears  there  to  indi- 
cate a  misjoinder.  It  Is  stated  In  argument 
that  Hughes  was  not  a  partner, — that  a 
man  by  the  name  of  Murray  was.  Such 
fact  might  be  made  available  by  pleading 
It,  bat  cannot  prevail  upon  demurrer. 
The  action  is  to  recover  money  received  by 
the  defendants  to  the  use  of  the  plaintiff, 
and  the  action  will  ilo  where  defendant 
has  received  money  either  from  the  plain- 
tiff or  a  third  person  under  such  circum- 
stances that  In  eqult.v  and  good  con- 
science he  ought  not  to  retain  the  same, 
and  which  extequo  et  bono  belongs  to  tbe 
plaintiff.  This  was  the  rale  at  common 
law,  and  has  been  asserted  in  the  coarts 
of  almost  every  state  in  tbe  Union.  In  Ja- 
cobs V.  Pollard, 10  Oush.287,  it  is  said:  "In 
all  cases  where  money  is  held  by  a  person, 
whether  It  came  into  his  hands  rightfully 
or  wrongfully,  that  in  tact  belongs  to  an- 
other, the  true  owner  may  maintain  an 


action  against  htm  for  Its  recovery.*  See 
Mason  v.  Waits,  17  Mass.  5fS0.  In  4  Wait, 
Act.  &  Def.  508,  the  law  is  stated  to  be 
that,  "whenever  a  person  has  money  in 
his  hands  that  belongs  to  another,  no 
matter  how  he  came  into  the  possession 
of  It,  and  upon  which  he  ban  no  legal  or 
equitable  claim  as  against  the  true  own- 
er, and  which  he  has  no  right  to  bold 
against  him,  it  may  be  recovered  by  the 
true  owner  in  this  form  of  action."  See, 
also,  Alderson  v.  Ennor, 45  111.129;  Oilman 
v.  Cunningham,  42  Me.  98;  Norway  Tp.  v. 
ClearLakeTp..11  Iowa, 506;  Robblnsv.Iu- 
surance  Co.,  12  Mo.  380 ;  Buel  v.  Houghton, 
2  Denio,  91.  The  complaint  Is  inartiflcially 
drawn,  but,  teste<i  by  these  welt-settled 
rules,  it  contains,  in  substance,  every  ma- 
terial allegation  necessary  to  constitute 
a  cause  of  action  by  the  plaintiff  against 
the  defendants.  Tbe  individual  mouey  of 
plaintiff  Is  alleged  to  have  been  placed 
for  safe-keeping  in  tbe  hands  of  Joseph 
Fuhrmann.  He  was  only  a  custodian, 
without  a  right  to  use  it.  "Without  her 
knowledge,  consent,  or  approval"  he  lost 
It  In  gambling,  to  tbe  defendants,  who  re- 
fused to  return  it  upon  demand.  She  was 
not  In  pari  delhtii.  Tbe  Judgment  of  tbe 
county  court  is  atSrmed. 


MiM.EB  ▼.  Godfrey  et  ah 
[Coiwrt  of  Appeals  of  Colorado.     Oct.  28,  1891.) 

DiSSOLDTIO!!  OP  ATTACBMEXT  —  FaILUBB  TO  FaT 

OK  Dblivbrt— Sale— Time  of  Fatmext. 

1.  Whore  tho  allegation  In  an  attachment  is 
that  defendant  has  failed  to  pay  for  goods  sold 
him,  which  he  should  have  paid  for  on  delivery, 
and  the  answer  is  a  general  denial,  on  plaintiff's 
failure  to  sustain  the  allegation  by  proof  the  at- 
tachment  will  be  dismissed. 

2.  Where  goods  aredelivered  at  intervals  be- 
tween April  23d  and  August  28th,  and  payments 
made  thereon  between  June  34th  and  August  1st, 
there  is  no  presumption  of  an  agreement  to  pay 
on  the  delivery  of  the  goods. 

8.  To  sustain  an  attachment  under  Civil  Code 
Colo,  i  93,  subd.  10,  which  provides  that  attach- 
ment may  issue  on  an  affidavit  alleging  "that 
the  defendant  has  tailed  or  refused  to  pay  tbe 
price  or  value  of  an.v  article  or  thing  delivered 
to  him  which  he  should  have  paid  for  upon  the  de- 
livery thereof, "  whore  defendant  makes  a  gen- 
eral denial,  plaintiff  must  show  an  unconditional 
contract  to  pay  on  the  delivery  of  each  article, 
and  a  demand  for  such  payment. 

Error  to  district  court,  Arapahoe  coun- 
ty ;  Georoe  W.  Ali.k.s,  Judge. 

Attachment  by  Louis  Miller  against 
W.  J.  Godfrey  and  another.  Defendants 
answered,  denying  tlie  allegations  in  the 
affidavit,  and  moved  to  dissolve  (he  at- 
tachment. Plaintiff  filed  a  motion  to  sus- 
t(>ln  tbe  attachment  for  alleged  defects  in 
defendants'  answer.  The  court  dissolved 
tbe  attachment,  and,  on  plaintiff's  declin- 
ing to  submit  further  proofs.  Judgment 
was  entered  for  defendants,  on  which 
plaintiff  assigns  error. 

Stat£ii£kt  bx  tue  Codkt.  In  the  year 
1890  parties  to  this  suit  had  business 
transactions,  which  .re  best  explained 
by  the  following  bill  of  items,  made  by 
defendants,  and  furnished  tbe  plaintiff, 
the  correctness  of  which  is  notchallenged : 

"Denver.  Colo.,  August  28,  1800.  Mr. 
Louis  Miller,  bought  of  Arapahoe  Iron- 
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Works.  W.J.  Godfrey  &  Co.,  Manufact- 
orers,  &c. 

1S90. 

JuDe24.  Tocash «200  00 

July  IT.  "      "    200  00 

•'    <M.  "  labor  weighing....       1  20 

Aug.  1.  "      "  •'        ....       6  80 

**  J407  80 

1890.  Cr. 

April82,  By  scrap-iron ?357  66 

June    a.  "        "       "   478  86 

July  17.  "       "        "    euo  21 

Aug.  28.  "        "        "    701  55 

«2,227  77 

Credit  balance tl,819  97 

"W.  J.  GoDFnKY  *,  Co." 

Tbe  balance  ol  f  1.819.97,  as  sbowa  by 
tbe  Btatement,  is  admitted  to  be  correct. 
In  September  of  tbe  same  year  plaintiff 
brought  suit  to  recover  tbe  amount,  and 
sued  out  an  attacbment;  tbe  grounds 
stated  for  attachment  in  the  affidavit  be- 
ing :  "  (1)  Said  demand  is  upon  an  overdue 
book-account;  (2)  that  the  defendants 
have  failed  to  pay  the  price  of  articles  de- 
livered to  bini,  which  he  sboold  have  paid 
lor  upon  the  delivery  tbereol."  Tbe  trav- 
erse of  tbe  defendants  was:  "Prays  judg- 
ment to  the  said  writ,  and  that  the  same 
may  be  quashed,  becuuso  the  affidavit  in 
said  suit  and  the  matters  In  tbe  same  are 
not  true,  and  that  tbe  said  defendants  are 
not  Indebted  to  the  plaintiff  in  the  sum  of 
eighteen  hundred  and  nlueteen  dollars  and 
ninety-seven  cents;  and  tbe  eaid  defeno- 
ants  deny  that  the  said  sum  of  money,  or 
any  other  sum  of  money  whatsoever,  is 
due  from  the  said  defendants  to  tbe  said 
plaintiff  upon  an  overdue  book-account. 
And  be  further  denies  that  be  has  failed  to 
pay  tbe  price  of  any  article  or  articles  de- 
livered to  him  by  the  said  plaintiff,  which 
sboud  have  been  paid  for  npon  tbe  deliv- 
ery thereof."  The  answer  to  the  com- 
plaint was  a  general  denial.  Tbe  follow- 
ing motion  was  died  by  the  plaintiff: 
"Now  on  this  day  comes  the  above-named 
plaintiff,  and  moves  tbe  court  to  sustain 
tbe  attachment  herein,  because  tbe  said 
defendants  have  failed  to  traverse  tbe 
plaintiff's  affidavit,  herein  filed,  for 
grounds  of  attacbment. "  Argument  upon 
tbe  motion,  and  same  denied.  At  some 
stage  of  the  proceedings  (exactly  when  is 
not  shown)  permission  was  asked  by  the 
plaintiff  and  granted  by  the  court  to 
strike  from  the  affidavit  for  attachment 
the  first  alleged  ground,  vie.:  "That  the 
demand  was  for  an  overdue  book- 
account."  The  statement  of  account  as 
made  by  defendants  (supra)  was  admit- 
ted without  objection.  No  other  evidence 
was  offered.  Defendants  moved  tbe  court 
to  discharge  tbe  attachment  and  dismiss 
the  suit.  A  jury  was  waived.  The  fol- 
lowing colloquy  occurred  between  the 
court  and  the  respective  counsel:  "Plain- 
tiff says  that  his  'evidence  will  be  simply 
that  the  goods  were  sold  and  delivered  to 
these  parties.'  Defendants  say:  'We  re- 
ceived VI, 819.97  worth  ol  goods.  Goods 
were  received  by  Mr.  Godfrey  to  that 
amount,  which  Is  shown  by  tbe  statement 
marked  "Exhibit  A,"  which  statement 
Mr.  Godfrey  says  is  correct.'  (Plaintiff 
rests  his  case.)  The  Court,  (to  plaintiff:) 
'  Do  y  on  wish  to  offer  anymore  evidence? ' 


Plaintiff:  'No,  sir.'  TheCourt:  'Then the 
motion  dismissing  the  attacbment  will  be 
sustained.'  (Exception  noted.)  Plaintiff: 
'Our  evidence  upon  the  mprits  would  be 
tbe  same  as  upon  the  hearing  of  this  mo- 
tion to  quash  tbe  attachment ;  tbe  defend- 
ants having  admitted  that  they  had  re- 
ceived from  plaintiff  the  goods  to  the 
amount  of  f  l,)il9.97,  which  sum  has  not 
been  paid,  because  not  yet  due.'  The 
Court :  '  Tbe  cause  of  action  will  be  dis- 
missed, on  tbe  ground  that  the  evidence 
shows  that  tbe  attacbment  was  for  a 
debt  not  yet  due.'  (Exception  noted.)" 
Tbe  only  errors  assigned  are  to  the  judg- 
ment of  tbe  court  in  refusing  plaintiff's 
motion  to  sustain  attachment,  and  grant- 
ing motion  of  defendants  to  discbarge  tbe 
attachment  and  dismiss  tbe  soit. 

W.  J.  Wfteber,  tor  plaintiff  in  error. 
Rotgera  &  Stair,  for  defendants  In  error. 

Rrbd,  J.  Tbe  judgment  if  the  district 
court  must  be  afllrroed.  After  striking 
outot  theaffldavit  the  first  alleged  ground 
of  attachment,  tbe  only  remaining  ground 
was:  "That  tbe  defendants  bad  failed  to 
pay  tbe  price  of  articles  delivered  to  them, 
which  they  should  have  paid  for  upon  tbe 
delivery  thereof. "  Tbla  ia  fully  and  spe- 
cifically traversed  by  tbe  defendants,  tbe 
language  being:  "And  tney  further  deny 
that  they  have  failed  to  pay  the  price  of 
any  article  or  articles  delivered  to  blm  by 
tbe  said  plaintiff,  which  should  have  been 
paid  for  on  the  delivery  thereof."  The  Is- 
sue thus  formed  was  tbe  only  one  to  be 
tried,  and  was  left  untried.  It  Is  hard  to 
gather,  either  from  tbe  course  or  conduct 
of  counsel  tor  plaintiff  upon  the  trial  or  In 
his  argument,  what  bis  theory  -was  and 
is  npon  which  he  founded  bis  right  to  re- 
cover under  the  plendlngs  and  clrcum- 
Btanoes.  It  must  have  been  based  npon  a 
misapprehension  of  the  statu tecontrolling 
the  action.  He  seemed  to  regard  the  ad- 
mission of  theaccount  showing  an  unpaid 
balance  of  1^1,819.97,  coupled  with  the 
atatemnnt  of  tbe  defendants  that  it  bad 
not  been  paid  because  not  yet  due,  as  af- 
fording him  a  statutory  right  to  a  judg- 
ment. There  was  no  evidence  whatever 
of  any  agreement  between  the  parties  for 
payment  upon  delivery,  nor  of  any  demand 
npon  the  delivery  of  each  or  any  lot,  or  at 
the  conclusion  of  the  delivery.  Thecourse 
of  dealing,  as  shown  by  the  statement  ot 

account,  admitted,  negatives  any  such 
conclusion.  The  goods  were  delivered  at 
Intervals  from  April  22d  to  AuRUSt  28th. 
The  first  delivery,  made  on  April  22d, 
amounted  to  93.57. (16:  one  on  June  2d  to 
f47!S.85 ;  on  July  17th ,  $690.21 .  The  first  pay- 
ment off'JOOwas  made  22days  after thede- 
II very  of  the  second  lot;  the  next  payment 
on  July  17th,  the  date  of  the  delivery  of 
the  third  lot;  following  this,  on  August 
28tb,  there  was  a  delivery  amounting  to 
9701. .55,  and  at  that  date  the  amount  paid 
but  slightly  exceeded  the  price  of  the  first 
dellvory,  after  an  interval  of  over  four 
months.  This  shows  conclusively  that 
there  had  never  been  a  sale  for  cash  on 
delivery,  or  that,  if  there  had  been,  it  was 
waived,  and  a  course  ot  time  dealing  sub- 
stituted. Thetenth  ground  of  attacbment 
(Civil  Code,  §  92)— the  one  on  which  this 
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attachment  was  predicated — was  never 
Intended  to  cover  a  courBe  of  dealing  like 
the  one  under  consideration.  To  support 
It  there  raust  be  fraud.  It  mnat  be  the 
Tery  foundation.  It  is  Intended  to  cover 
cases  where  goods  are  obtained  and  the 
poBseRKion  of  them  acquired  under  the 
promise  to  pay  simnltaneuusly  with  the 
delivery,  and  a  retention  of  thegoods  after 
demand  of  the  payment.  It  must  be  a 
wrongful  obtaining  of  the  goods  with  in- 
tent to  defraud.  Fraud  Is  never  pre- 
sumed, and  most  be  established  by  a  pr»- 
ponderance  ol  evidence.  It  was  impera- 
tive upon  the  plaintiff,  under  the  traverse, 
to  sliow  an  unconditional  contract  to  pay, 
on  the  delivery  of  each  and  every  lot  or 
parrel  and  a  demand  for  such  payment. 
In  Wade.Attachm.SlOO.ltissaid:  "When 
the  cause  of  attachment  is  that  the  ac- 
tion is  fur  the  price  or  value  of  an  article 
or  thine  sold  and  delivered,  which,  accord- 
ing to  the  contract  of  sale,  was  to  be  paid 
for  on  delivery,  there  must  be  a  concur- 
rence of  three  facts  in  addition  to  that  of 
Indebtedness:  (1)  The  thing  mast  bare 
been  delivered;  (2)  there  must  have  been 
no  credit  g^ven ;  (8)  and   the  contract  to 

Jay  on  delivery  must  be  unconditional, 
f  there  has  been  a  credit  of  ever  so  short  a 
time  beyond  the  delivery,  or  it  the  pay- 
ment depends  upon  any  condition  what- 
ever,—as  a  demand, — the  contract  does 
not  come  within  the  operation  of  the  stat- 
ute." See,  also,  Young  v.  Lynch,  30  Kan. 
205,  1  Pac.  Rep.  503;  St.  Louis  Type  Foun- 
dry v.  Union  P.  &  P.  Co.,  8  Mo.  App.  142. 
Plaintiff  having  not  only  failed,  but  also 
having  declined,  to  establish  the  ground  of 
his  attachment  by  proof,  the  attachment 
was  very  properly  discharged.  The  defense 
to  the  main  action  being  that  the  money 
was  not  due,  and  that  being  the  only  issue 
to  be  tried,  the  plaintiff  failing  and  decltn- 
Ing  to  show  that  the  balance  was  due  at 
the  time  the  suit  was  Instituted,  theaction 
could  not  be  maintained,  and  the  judgment 
of  dismiseal  was  correct. 

We  cannot  understand  the  contention 
and  reasoning  of  plalntlR's  counsel  In  his 
printed  argument,  where  he  attempts  to 
bring  the  case  under  the  provisions  of  sec- 
tion 94,  Civil  Code,  which  is:  "Actions 
may  be  commenced  and  writs  of  attach- 
ment issued,  as  prescribed  in  this  chapter, 
upon  debts  and  liabilities  not  yet  due,  it 
the  affidavit  states  any  of  the  causes  men- 
tioned, except  the  first,  second,  third,  and 
thirteenth  subdivisions."  He  claims  that 
the  ground  upon  which  he  based  his  at- 
tachment being  the  tenth,  and  not  except- 
ed in  the  section,  he  had  a  right  to  judg- 
ment if  the  money  was  not  due.  Although 
the  teuth  cause  is  not  in  terms  excepted, 
the  section  ran  in  no  way  be  made  to 
cover  It.  It  probably  never  occurred  to 
the  legislature  that  any  such  attempt 
would  be  made.  The  proposition  stands 
thus:  A  writ  of  attachment  may  iHHue 
and  be  sustained  in  a  case  where  goods 
are  sold  and  delivered  on  a  contract  to 
pay  on  delivery,  eo  Instantt, on  failure  and 
refusal  to  pay,  although  the  money 'Ms  not 
yetdue"  at  the  time  of  bringiag  suit  and 
suing  out  theattachment.  The  absurdity 
is  too  apparent  to  need  comment.  It  is  a 
well-settled  rule  olcouslrucuonof  statutes 


to  so  construe  them,  tf  possible,  as  to  gtn 
each  part  some  meaning  and  effect,  and 
allow  the  whole  to  stand.  This  is  easily 
done  in  this  case.  There  are  several 
grounds  of  attachment  stated,  notably 
fourth  to  ninth,  both  inclusive,  and  the 
twelfth,  where  the  attachment  could  be 
rightfully  maintained  when  the  money  to 
not  yet  due.  The  eleventh  is  not  excepted 
In  section  92,  and  can  no  more  be  brought 
under  the  operation  of  thesectlon  than  can 
the  tenth  ground.  It  provides  for  attach- 
ment where  "the  defendant  has  failed  or 
refused  to  pay  the  price  or  value  of  any 
work  or  labor  done,  •  •  •  which 
should  have  been  paid  at  the  completion 
of  such  work. "  The  necessity  of  excepting 
these  two  clauses  probably  never  occumd 
to  the  legislature.  The  judgment  Is  af- 
firmed. 

^— —  (a  Ner.  Ui) 

HoBTON  T.  Nbw  Pass  Gold  ft  Siltcb 
MiN.  Co.  et  a/.    (No.  1,340.) 

(SuprwM  Court  ttf  Nvoada.  Nov.  18, 1881.) 
JmoKsirr  bt  D>faiii»— Opsimra — ^Lachxs  or  Da. 
fbudamt. 
Judgment  by  default  having  been  entered 
on  Hay  8d,  tbe  defendant,  on  Hay  21at,  gave  ao- 
tioe  that  June  'S>\ii  he  would  move  to  open  ttia 
default.  Court  was  In  session  from  May  'ilth  to 
lloy  81st,  at  which  time  tbe  motion  could  have 
been  heard  had  the  noUoe  reqnlred  by  law  been 
given.  The  oourt,  however,  bad  on  April  lOth, 
adjourned  to  June  35th,  and  on  May  Slat  there 
was  no  reason  to  aappose  it  would  be  in  session 
before  that  time,  field  that,  notwlthsUnding 
the  court  was  always  open,  and  the  sessions 
were  held  at  the  convenience  of  the  Judges  and 
as  the  exigencies  of  business  might  require,  tbe 
adjournment  to  June  iiSth  was  notice  thiat  a  ses- 
sion would  be  held  at  that  time,  and  it  was  not 
a  want  of  diligence  for  defendant  to  assame  that 
none  would  be  held  before  that  time,  and  to  giv« 
notice  of  the  motion  aooordingly.  Musrxr,  J., 
dissenting. 

On  rehearing.    See  27  Pac.  Rep.  S78. 

Action  \>y  R.  L.  Horton  against  the 
New  Pass  Gold  ft  Silver  Mining  Company 
and  others  on  a  contract  for  goods  sold 
end  delivered.  Judgment  for  plaintltl  by 
default.  From  an  order  denying  a  mo- 
tion to  open  the  default,  the  defendant 
company  appeals.    Reversed. 

BiGEi.ow,  J.  A  rehearing  was  granted 
in  this  case  tor  the  purpose  of  considering 
whether  tbe  defendant  had  been  guilty  <h 
such  laches  in  giving  notice  of  the  motion 
to  open  the  default  and  judgment  as  jus- 
tified its  being  overruled.  The  default 
was  entered  May  2,  ISflO.  On  May  21st 
the  notice  was  given  that  on  June  25,1890, 
the  motion  would  be  made.  The  afiSda- 
vit  upon  which  it  was  based  states  that 
up  to  that  time  no  court  had  been  held, 
ai'd  it  cousequently  appeared  that  tbe  19 
days'  delay  in  giving  the  notice  had  not 
caused  the  loss  of  any  opportunity  tor  the 
motion  to  be  beard,  or  the  case  to  he 
tried,  had  it  been  granted.  It  was  in 
view  of  this  showing  that  we  said  that  it 
afilrniatlvely  appeared  that  the  delay  in 
giving  the  notice  had  not  caused  tbe  loss 
of  any  opportunity  for  the  case  to  be 
tried.  It  Is  now,  however,  shown,  by 
certified  copies  of  the  minutes,  that  court 
was  in  session  from  May  27th  to  May  Slst, 
and,   presumptively,   tbe    motion  could 
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have  been  heard  then,  had  only  five  daya' 
notice  been  given,  an  required  by  the  law. 
Thia  made  a  prima  fucie  ahowing  of  such 
want  of  diligence  aa  joatilled  tlie  refuHal 
to  open  the  default.  But  it  is  now  sbuwu 
in  tlie  same  manner  that  on  April  19,  189U, 
the  court  adjourned  to  June  25,  1890;  and 
apparently,  on  May  21at,  when  tbe  notice 
was  given,  there  waa  no  reason  to  Hup- 
poHe  it  would  be  in  sesBion  until  then. 
No  objection  has  been  made  to  theae  rec- 
ords, and  we  consequently  prefer  to  con- 
•iider  them,  without  so  deciding,  as  being 
competent  lor  the  porpose  for  which  they 
have  been  offered,  and  to  determine  the 
matter  upon  its  merits.  Under  the  sys- 
tem prevailing  in  this  state  there  are  no 
terms  of  the  district  courts.  The  courts 
are  always  oi)en,  and  the  sessions  are  lield 
at  the  convenience  of  the  judges,  and  as 
the  business  may  require.  There  is,  con- 
aequentl.v,  no  way  In  which  it  can  be  ab- 
solutely determined  when  court  will  be 
held.  As  in  this  instance,  although  an 
adjournment  had  been  had  to  June  25th, 
there  was  nothing  to  prevent  an  earlier 
aession  should  anything  unexpectedly 
arise  to  require  it;  but  when  it  has  been 
adjourned  to  a  stated  time,  this  is  notice 
that  a  session  will  be  held  then,  and.  it  is 
fair  to  presume,  not  until  then.  Certain- 
ly we  cannot  say  that  it  is  want  of  due 
diligence  for  an  attorney  to  assume  that 
it  will  not  be.  and  to  give  notice  of  tbe 
bearing,  at  that  time,  of  any  matter  he 
may  wish  to  bring  before  the  court.  Tbe 
Judgment  is  reversed,  with  directions  to 
the  district  court  to  open  thodefault  upon 
fluch  terms  as  may  be  just  and  proper  in 
the  premises. 

MvupRY,  3.,  (dissenting.)  In  my  opin- 
ion, tbe  judgment  of  the  district  court 
should  be  affirmed. 


State  ex  rel.  Post-Intelligencer  Pub. 

Co.  V.  LiNDSLEY,  State  Treasurer. 

{Swpre"^  Court  of  WaxMngton.    Nov.  14, 1891.) 

State  Auditor's  Warrants — Powers  of 

University  Land  CoiooasiOMERs. 

1.  Under  Const.  Wash.  art.  8,  S  4,  providing 
that  no  money  shall  be  paid  from  the  state  treas- 
ury except  pursuant  to  appropriations  by  law, 
the  state  treasurer  may  lawfully  question  the 
legality  of  an  auditor's  wi^rrant. 

2.  The  board  ol  university  land  and  build- 
ing commissioners  was  created  by  Act  Wash. 
March  7,  1891,  'or  the  purpose  of  gathering  to- 
gether all  property  to  which  the  state  is  entitled 
for  university  purposes,  to  sell  certain  lands, 
relocate  tne  university,  and  erect  buildings  on 
the  new  location  for  its  use.  ELeld,  that  such 
board  cannot  draw  warrants  on  the  university 
fund,  which  is  under  the  control  of  the  board  of 
regents  "for  the  maintenance"  of  the  present 
university. 

Application  by  the  Post-Intelligencer 
Publishing  Compan.r  for  mandamus  to  A. 
ti.  Llndsley,  state  treasurer.    Denied. 

Arthur,  Lindsay  &  King,  for  petitioner. 
W.  C.  Jones,  Atty.  Gen.,  lor  respondent. 

Stiles,  J.  This  is  an  application  for  an 
alternative  writ  of  mancfan] us,  directed  to 
the  respondent  as  treasurer  of  the  state  of 
Washington,  and  requiring  him  to  pay  the 
amount  of  a  certain  warrant  drawn  by 


tbe  auditor  In  the  relator's  favor,  or,  If 
there  be  not  sufhcient  funds  In  his  haude 
to  pay  tbe  warrant,  to  indorse  thereon  a 
statement  that  the  same  has  been  present- 
ed to  him  for  payment,  and  has  not  been 
paid  for  want  of  funds,  or  sliow  citnse,etc. 
The  warrant  is  dated  subsequently  to  Sep- 
tember 24,  1891,  is  for  tbe  sum  of  ;f42,  is 
numbered  68  of  warrants  drawn  upon  the 
university  fund,  and  was  issued  to  the  re- 
lator tor  services  performed  at  tiie  in- 
stance of  the  board  of  university  land  and 
building  commissioners  in  the  publication 
of  a  notice  inviting  bids  from  contractors 
in  connection  with  the  proposed  erection 
of  a  university  building.  Tbe  petition  sets 
oat  the  organization  of  the  board  in  ac- 
cordance with  the  requirements  of  the  act 
of  March  7,  1891,  (Acts,  p.  229,)  and  shows 
that  in  pursuance  of  the  requirements  of 
section  9  of  that  act  the  notice  in  question 
was  published  by  the  relator  in  its  news- 
paper, and  that  after  the  publication  its 
account  therefor  was  duly  certified  by  the 
board  to  the  auditor,  who  duly  audited 
and  approved  the  account,  and  Issued  his 
warrant  therefor.  It  is  ccmceded  that  it 
was  the  treasurer's  duty  either  to  pay  the 
amount  of  the  warrant,  or,  if  he  liad  not 
funds  therefor,  to  indorse  it  as  demanded, 
unless  he  is  at  liberty  to  dispute  the  legal- 
ity of  its  issue,  and  on  that  ground  refuse 
to  recognize  it  in  any  manner.  This  ap- 
plication was  made  upon  notice  to  the 
respondent,  wbo  presents  as  his  reasons 
for  his  refusal  either  to  pay  or  to  indorse 
the  warrant,  that  the  treasurer  may  dis- 
pute the  legality  of  a  warrant,  and  that 
the  warrant  in  question  was  Illegally  is- 
sued. 

1.  No  money  can  be  paid  out  of  the 
treasury  except  In  purauance  of  an  appro- 
priation bylaw.  Const,  art.  8,  §  4.  The 
treasurer  is  required  to  disburse  public 
money  only  upon  warrants  drawn  upon 
him  by  tlie  state  auditor.  Acts  1S9U,  p. 
642,  §  1.  If  the  treasurer  shall  willfully  re- 
fuse to  pay  any  warrant  lawfully  drawn 
upon  him  he  is  subject  to  certain  penal- 
ties. Same  act,  §  7.  The  auditor  is  pro- 
hibited from  drawing  any  warrant  unless 
there  is  a  law  authorizing  tbe  Issue  of  the 
same.  Acts  1890,  p.  637,  g  6.  Under  these 
provisions  of  tbe  constitution  and  of  the 
statutes  it  would  seem  clear  that  the 
treasurer  would  be  justified  in  paying  no 
warrant  unless  there  was  an  appropria- 
tion made  by  law  to  meet  it,  and  that 
any  warrant  Issued  without  a  previous 
appropriation  would  be  unlawful,  since  a 
warrant  is  merely  an  order  for  the  present 
payment  of  money  out  of  the  treaBur.y. 
The  treasurer,  therefore,  being  in  a  posi- 
tion where  he  is  as  well  qualified  as  the 
auditor  to  say  whether  or  not  there  is  an 
appropriation,  may  lawfully  question  the 
legality  of  any  warrant  on  that  ground. 

2.  The  remaining  question  in  this  case, 
then,  is  whether  or  not  there  Is  an  appro- 
priation made  by  law  to  meet  the  war- 
rant before  us.  "Appropriation,"  as  ap- 
plicable to  the  general  fund  in  the  treas- 
ury. Is  defined  to  be  an  authority  from  the 
legislature,  given  nt  the  proper  time,  and 
in  legal  form,  to  the  proper  officer,  to  sup- 
ply sums  of  money  out  of  that  which  ma.v 
be  in  the  treasury  in  a  given  year  to  speci- 
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fled  objects  or  demands  agalnat  the  state. 
KiHtine  v.  State, -JO  Ind.  338:  1  Amer.  & 
EnR.  Enc  Law,  639d,  note  7;  Stratton  v. 
Green,  45  (^al.  149.  The  case  of  RlHtlne  v. 
State,  supra,  arose  upon  a  demand  made 
by  boudholdluK  creditors  of  the  state  of 
Indiana  upon  the  auditor  of  that  state 
fur  a  warrant  for  interest  on  the  public 
debt,  contracted  under  a  statute  requir- 
ing the  treasurer  to  pay  the  interest  upon 
warrants  of  the  auditor.  The  constitu- 
tion of  Indiana  pledged  ail  of  the  revenues  of 
thestate,  after  tiie  payment  of  theordinary 
expenses  of  srovernment.to  the  payment — 
First,  of  the  Interest ;  and,  secondly,  of  the 
principal  of  the  public  debt,  Bat  article 
10,  §  3,  of  that  constitution  prescribed: 
"No  money  shall  be  drawn  from  the  treas- 
ury but  In  pursuance  of  appropriations 
made  by  law."  Held  that,  in  the  absence 
of  an  act  of  appropriation  by  the  legisla- 
ture designating  a  fund  for  the  payment 
of  interest,  the  auditor  could  not  be  re- 
quired to  issue  his  warrant  even  for  sucb 
a  purpose.  Such  being  the  definition  of 
an  appropriation,  we  next  turn  to  the  act 
providing  for  the  urganltation  of  the 
board  of  university  land  and  building 
commissioners,  and  find  therein  no  appro- 
priation whatever.  We  do  find,  however, 
that  by  the  seventh  section  of  that  act 
the  treasurer  is  required  to  Iceep  a  sepa- 
rate and  permanent  fund,  to  be  known  as 
the  "University  Fund,"  into  which  is  to 
be  paid  all  moneys  received  from  the  sale 
of  university  lands,  and  all  appropriations 
made  by  the  state  for  the  support  and 
maintenance  of  the  university,  and  all 
other  moneys  paid  or  received  for  the  use 
of  said  university  from  other  sources. 
And  we  also  find  In  the  general  appropri- 
ation bill  for  the  yeora  1891-92  the  sum  of 
fl2.500  per  year  appropriated  for  the 
maintenance  of  the  state  university,  which 
sum,  under  section  7,  above  mentioned, 
was  to  be  paid  into  the  university  fund. 
The  relator  maintains  that  Its  warrant 
is  payable  out  of  the  appropriation  for 
maintenance  of  the  university  in  1801, 
which  is  conceded  not  to  have  been  .vet 
exhausted.  The  act  in  question  is  entitled 
"An  act  providing  for  the  establishment, 
location,  maintenance,  and  support  of  the 
University  of  Washington,"  but  the  real 
purpose  of  the  law  seems  to  have  been  to 
provide  a  commission  whosednty  it  would 
be  to  gather  together  the  property  held  by 
the  state  for  university  purposes,  or  to 
which  it  Is  entitled  for  such  purposes,  to 
sell  certain  lands,  to  relocate  the  universi- 
ty upon  school  land  section  16,  townsblp 
25  N.,  range  4  E.,  and  to  erect  upon  the 
new  location  "a  university  building  of 
such  dimensions  as  may  be  suited  to  the 
wants  of  the  state,  and  of  such  other 
buildings  as  may  be  necessary  for  the  use 
of  the  ottlcers,  proffasors,  students,  and 
employes  of  said  university."  No  limit 
whatever  is  set  to  the  amount  of  expendi- 
ture which  may  be  incurred  for  these  pur- 
pones,  and  It  is  fair  to  say  that  the  sum  of 
^2.5.000  would  not  be  a  beginning  for  the 
scheme  here  proposed.  The  act  does  not 
pretend  to  give  to  the  board  established 
by  it  any  voice  in  the  control  or  manage- 
ment of  the  university  as  It  Is  now  consti- 
tuted, or  as  it  will  be  when  it  is  removed 


to  its  new  location.  On  the  contrary,  the 
act  itself  recognixes  the  board  of  regents 
constituted  by  the  act  of  .March  27, 1890, 
(page  395,)  and  by  reference  to  the  latter 
act  we  find  the  entire  administration  of 
the  Institution  vested  and  continuing  in 
that  board.  It  also  appears  tbat  under 
the  act  of  1890  the  regents  have  as  soorces 
of  revenue  only  tuition  fees  and  the  annual 
appropriation  made  by  the  legislature, 
and  that  they  are  prohibited  from  incur- 
ring any  expense  beyond  their  annual  in- 
come. Now,  there  was  no  other  universi- 
ty appropriation  for  the  .vears  1891-92, 
therefore,  if  the  board  of  land  and  buUdiUR 
commissionerB  may  draw  upon  the  appro- 
priation for  maintenance  of  the  university 
for  their  purpoaas,  the  regents  would  very 
quickly  be  left  without  any  funds  what- 
ever, and,  as  they  can  now  create  no  debt, 
the  institution  must  soon  stop  its  invalu- 
able work.  Did  the  legislature  contem- 
plate such  a  result?  We  cannot  reach 
that  conclusion.  It  seems  entirely  prob- 
able that  it  was  expected  that  under  the 
provisions  of  the  act  the  present  site  In 
the  city  of  Seattle  would  be  sold  at  an 
earl.y  date  for  a  large  sum,  and  tbat  the 
money  thus  renllzed  would  be  at  the  dis- 
posal of  the  commissioners  for  building 
and  other  purposes;  but  there  wns  no  in- 
tention that  the  moderate  annual  sum  set 
apart  for  "maintenance"  would  be  divert- 
ed to  any  other  object.  In  this  conclusion 
we  are  further  strengthened  by  the  final 
clause  of  the  tenth  section  of  the  act, 
which  makes  It  the  duty  of  tbe  treasni-er 
to  pay  all  warrants  drawn  by  tbeauditor 
upon  bills  certified  by  the  board  of  land 
and  building  commissionerB  "nut  of  any 
money  In  the  university  fund"  "not  other- 
wise appropriated."  Clearly  the  sum  set 
apart  for  the  maintenance  of  the  univer- 
sity is  "  otherwise  appropriated, "  although 
it  Is  a  part  of  the  fund  known  in  the  treas- 
urer's books  as  the  "University  Fund." 
There  being  no  appropriation  upon  which 
the  relator's  warrant  could  be  drawn,  it 
follows  that  tbe  alternative  writ  must  be 
refused.  But  l>efore  concluding  this  opin- 
ion we  deem  It  proper  to  guard  its  future 
construction  by  the  statement  tbat  it  Is 
not  onr  Intention  to  rule  by  any  inference 
that  the  auditor  might  not  examine  and 
approve  an  account  against  the  state  (not 
issuing  a  warrant  therefor)  for  tlie  ex- 
penses of  one  of  Its  public  Institutions  of 
necessity  or  charity  existing  under  general 
laws,  or  of  its  governmental  offices,  where 
no  appropriation  has  been  made,  or 
wliere.  by  reason  of  unforeseen  circumstan- 
ces, the  appropriation  made  had  been  ex- 
hausted.   The  alternative  writ  is  denied. 

Anders,  C.  J.,  and  Dunbab,  Hott,  and 
Scott,  JJ.,  concur. 


State  ex  rel.  Cole  v.  (."ity  of  New  What- 
com et  ad. 
(Supreme  Court  of  Waxhingtot^.    Oct  80,  1891.) 

>Il'NICIPAL   COKPOBATIONS — CONSOLTDATIOK — OES- 

EUAL  AND  Special  Laws. 
1.  Const  Wash,  art  11,  §  10,  declaring  that 
municipal  corporations  shall   not   be  created  by 
special  laws,  does  not  prevent  two  existing  mu- 
nicipal oorporatioDs,  or  one  existing  corporation 
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and  an  adjacent  body  -whOBO  lacorporation  was 
Tola,  trom  being  consolidated  under  a  law  an- 
thorizlng  a  apeoial  election  oa  the  question  of 
eonsoUdation. 

8.  The  title,  "An  act  provldinK  for  the  or- 
ganization, olassiflcation,  inoorporation,  and  go7- 
emment  or  municipal  corporations, "  is  suf&cient- 
ly  broad  to  cover  provisions  anthorliing  the  con- 
solidation of  two  municipal  oorporations,  and 
fhe  holding  of  a  special  election  on  the  question. 

8.  Act  W^ash.  March  97,  1890,  (Acts,  p.  1%, ) 
providing  that  "two  or  more  contiguous  munici- 
pal corporations  may  become  consolidated  into 
one  corporation  after  proceedings  had  as  required 
in  this  section, "  and  authorizing  a  special  elec- 
tion to  be  held  on  the  question  of  consolidation, 
applies  to  pre-existing  corporations,  created  by 
special  charter,  as  well  as  to  those  organized  un- 
der general  incorporation  laws. 

Appeal  from  auperior  court,  Whatcom 
county ;  J.  K.  Winn,  Judge. 

Quo  warrnnto  by  the  state  ol  Washlng- 
tou  on  relation  of  Albert  S.  Co!p,  prosecut- 
ing attorney  of  Whatcom  county,  against 
the  city  of  New  Whatcom,  Will  D.  J^nkina, 
mayor,  and  George  Cooper  and  others, 
councllmen,  of  said  city,  to  exclude  de- 
fendants from  exercising  the  privileges 
and  franchisee  as  ofilcera  of  said  city,  and 
to  declare  said  city  not  a  municipal  cor- 
poration duly  and  regulorly  organized  un- 
der the  laws  of  the  state.  A  demurrer  to 
the  information  was  anstained.  and  relat- 
or appeals.    AflHrmed. 

Fuirchthl  &  Rawson  and  Harris,  Black Sk 
Laming,  tor  appellant.  Dorr  &  Flncb, 
RitteDbouse  &  Ivy,  Bruce  Ji  Brown,  and 
Badley  &  Uadley,  for  respondents. 

Htiles,  J.  Tbe  Issnes  In  this  case 
make  the  existence  of  the  city  of  New 
Whatcoiu,  Whatcom  county, depend  upon 
our  answer  to  the  following  qnestlons: 
(!)  Must  the  vote  of  the  electors  of  two 
municipal  corporations,  which  propose 
to  consolidate  under  the  provisions  of 
section  10  of  the  act  of  March  27,  1890, 
(Acts,  p.  188,)  be  taken  at  a  general  elec- 
tion In  accordance  with  the  second  clause 
of  article  11,  §  10,  of  the  constitution;!  or 
may  It  be  taken  at  a  special  election,  as 
permitted  by  tbe  act?  {'i)  Is  tbe  subject- 
matter  of  section  10  within  tbe  title  of  tbe 
act  referred  to,  vi*.,  "An  act  providing 
tor  the  organization,  classlflcatlon,  incor- 
poration, and  government  of  municipal 
corporations?"  (3)  Does  section  10  ap- 
ply to  municipal  corporations  organized 
under  general  Incorporation  laws,  or  to 
other  corporations  created  by  special 
charter,  as  well  as  those  first  mentioned. 
The  city  of  Whatcom  was  a  municipal 
«orporatlon  created  by  special  net  of  the 
territorial  legislature.  Acts  1888,  p.  1S7. 
In  Joly,  1888,  the  Inhabitants  of  certain 
territory  adjacent  to  tbe  city  of  Whatcom 
■ought  to  incorporate  that  territory  into 
a  municipality  by  the  name  ol  tbe  city  ot 
Sebome,  under  the  Invalid  act  ot  Febrn- 
ary  2,  1888.  In  April,  1890. the  Inhabitants 
otSehome  nnd  certain  adjacent  territory 
caused  the  formation  of  a  corporation  un- 
der  provisions  of  the  act  of  M«rcli  27,  J890, 

•Const  Wash,  art  U,  t^T^i^area^Jr"!!™^ 
nioipal  oorporations  JtaJ  i"  Jfl  £   creat«.i''«{  *'12.  - 
oial  laws,  but  the  l*i«^  ^t  *2-.  goaS^  ^fP^ 
shall  provide  for  tbw  }y^.%tioa,y  ip^^' 


and  section  6  thereof,  under  tbe  name  of 
the  city  uf  New  Whatcom,  they  correctly 
Interpreting  tbe  decision  ot  this  court  in 
Territory  ▼.  Stewart,  1  Wash.  St.  98,  28  Pae. 
Rep.  405,  and  treating  tbe  attempted  in- 
corporation ot  the  city  ot  Sehome  as 
wholly  void.  In  December,  1890,  the  cities 
ol  Whatcom  and  New  Whatcom  took 
measures  under  the  net  of  March  27,  1890, 
which,  according  to  the  agreement  ot  tbe 
parties  to  this  action,  were  regolur  In 
form,  with  the  exception  hereafter  noted, 
and  which  resulted  In  the  consolidation 
of  the  two  cities  under  the  corporate  name 
of  the  city  ot  New  Whatcom.  The  excep- 
tion noted  above  Is  that  the  election  held 
on  the  question  of  consolidation  was  a 
special  election,  which  the  appellant 
claims  was  not  authorized  by  the  consti- 
tution. The  labors  of  counsel  have  fur- 
nished ns  with  elaborate  arguments  on 
both  sides,  and  we  might  indulge  In 
lengthy  discussion  on  all  the  points  of  dis- 
agreement; but  In  our  view  the  grounds 
of  decision  are  really  few  and  simple. 

With  regard  to  the  first  point.  It  Is  to 
be  remarked  that  the  constitution  (arti- 
cle 11,  iS  10)  merely  limits  the  legislature  in 
Its  dealing  with  municipal  corporations 
to  a  system  of  general  laws  applicable  to 
all,  instead  of  the  system  of  no  system 
through  special  laws  theretofore  preva- 
lent; and  It  does  not  even  permit  existing 
special  charters  to  be  further  made  special 
and  peculiar  by  amendment,  unless  the 
amendments  are  general,  so  as  to  affect 
an  entire  class;  but  to  encourage  uni- 
formity It  provides  that  existing  cities 
and  towns  may,  without  legislative  com- 
pulsion, drop  their  special  charters,  and 
take  up  the  organization  ot  their  respect- 
ive classes  under  such  general  laws  as 
may  be  enacted.  To  do  this  la  In  no  sense 
to  destroy  or  disincorporate  u  city  or 
town.  The  territory  covered  Is  to  be  the 
same.  Tbe  name  Is  continued,  and  the 
people  are  Identical.  But  when  two  ex- 
isting corporations  are  to  t>e  consolidated 
the  preliminary  thing  to  be  accomplished 
is  the  dlslncorporation  ol  the  old,  and 
then  follows  the  Incorporation  of  a  new, 
municipality,  in  which  there  must  be  new 
territory,  a  new  name,  (at  least  as  to  a 
part  ot  the  territory,)  and  new  people. 
This  operation  must,  under  the  constitu- 
tion, undoubtedly  be  conducted  under 
general  laws,  but  it  Is  not  the  operation 
contemplated  by  the  second  clanse  of  sec- 
tion 10,  art.  11,  and  may  be  accomplished 
by  either  a  general  or  a  special  election, 
as  the  legislature  may  direct.  The  act  In 
question  baring  provided  for  a  special 
election  in  each  of  tbe  cities  or  towns 
proposing  to  consolidate,  such  an  election 
we  hold  to  be  sufficient. 

On  the    second    point  we  are  equally 
clear.    What  Is  effected  In  the  consolida- 
tion of  two  cities  Is  finally  incorporation, 
which  is  the  geneiic  subject  ot  this  act. 
Preliminary  to  this  in  this  case  was   the 
dlslncorporation  ot  both  cities;  but  the 
object  to  be  attained  was  not  the  dlsln- 
corporation or  the  reincorporation  of  ei- 
ther, but   the  Incorporation  ot  both    as 
one.    The  title  of  an  act  Is  not  Intended 
to  be  a  glossary  ot  its  contents,  nor  is 
tne  conatltutioual  provision  with  regard 
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to  titles  meant  to  provide  an  Index  to  the 
atatutea.  The  real  object  of  sucb  provie- 
ions  is  to  prevent  aarreptitioos  legislation 
on  matters  vrhicb  are  not  germane  to  tbe 
declared  object  of  an  act  as  expressed  in 
its  title;  and  certainly  no  one  could  bave 
been  surprised  tbat  tbe  consolidation  of 
citieR  Bbould  be  included  in  an  act  baving 
so  comprehensive  a  title  as  this.  As  well 
mlf^bt  it  be  contended  tbat  because  one 
provision  ot  the  constitution  prohibits 
tbe  legialature  from  passing  any  special 
law  "for  incorporating  any  town  or  vil- 
lage, or  to  amend  tbe  charter  thereof, " 
(article  2,  §  28,)  and  another  says  that 
"corporations  for  mnnlcipal  purposes 
shall  not  be  created  by  special  laws," 
(article  11,  §  lU,)  while  there  Is  no  mention 
of  disincorporation,  therefore  the  legisla- 
ture would  be  free  by  a  special  law  to  dis- 
incorporate any  city  in  the  state, — a  propo- 
sition which  would  not  now  be  conceded. 
Dponthe  third  point  we  see  no  room  for 
argument  even.  There  Is  not  a  word  go- 
ing to  show  any  intention  to  bar  pre- 
existing mnnlcipdl  corporations  from  the 
privileges  ot  section  10;  and,  had  there 
been,  query  whether  their  exclusion  might 
not  have  been  unconstitutional.  Howev- 
er, the  clause  of  the  section  making  the 
provisions  of  sections  5  and  6  of  the  act 
apply  to  tbe  new  corporation  and  the 
officers  thereof  is  urged  as  rendering  it 
Impracticableto unite  corporations,  one  of 
which  was  created  by  special  charter. 
But  we  can  see  no  difficulty  which  would 
be  likely  to  arise  upon  the  union  ot  two 
such  corporations  that  would  not  apiiear 
with  equal  force  upon  the  consolidation 
of  two  entirely  new  cltleu.  Incorporated 
nnder  the  provisioaB  of  this  same  act,  es- 
pecially should  they  belong  to  different 
classes;  and  they,  it  any,  would  be  diffi- 
culties of  administration  merely,  with 
which  this  inquiry  has  no  concern.  Hav- 
ing found  upon  all  tbe  Issues  raised  for  the 
respondents,  the  Judgment  ot  the  superior 
court  is  affirmed. 

Akdbus,  C.  J.,  and  Hoyt,  Dumbau,  and 
Scott,  JJ.,  concur. 

(3  Wash.  St  17)         '^~~~~' 

Jones  v.  Jenkins  et  ah 
(Supreme  Court  of  WatMnaton.    Oct  28, 1891.) 

MALICIOUS  PBOSBCnTION  —  E^BAOINO  —  IXSTROO- 
TIONS — APPSAIi — ST1.TEIIEMT  OF  FaCTS. 

1.  Act  Wash.  March  22,  1890,  (appeal  act,) 
I  4,  provides  that  in  all  cases  and  proceedings 
In  which  an  appeal  lies  to  the  supreme  court  any 
party  feeling  himself  aggrieved  "may  have  any 
material  fact  or  facts  not  already  a  part  of  tbe 
record  made  so  by  a  statement  of  facts, "  to  Jire- 
pare  which  he  shall  ille  with  the  clerk  s  state- 
ment of  facts,  complete  and  ready  for  signing, 
and  shall,  within  BO  days  after  the  decision  to  be 
appealed  from,  give  notice  to  the  opposing  party 
that  the  statement  has  been  filed,  and  that  on  a 
certain  i&j  he  will  apply  to  the  court  to  settle 
and  certify  tbe  same;  and  that  the  party  on 
whom  such  notice  Is  served  shall  serve  on  the 
opposite  party  a  notice  stating  whether  the  cor- 
rectness of  the  statement  is  contested,  and,  if 
so,  in  what  particolars;  and  that  on  the  day 
named  in  said  notice  the  parties  may  appear  be 
fore  the  court,  who  shall  settle  what  is  the  prop- 
er statement,  and  certify  that  the  same  contains 
all  the  material  facts  in  the  cause  or  proceeding. 
Bection  5  provides  that  in  cases  at  law  the  state- 
ment need  contain  no  more  than  was  necessary 
or  proper  In  a  bill  of  ezoeptions.    field,  that  the 


Statement  filed  by  appellant  need  not  contain  aU 
the  evidenoe  produced  at  the  trial,  but  is  snfD- 
olent  if  in  good  faith,  and  without  intent  to  file 
a  mere  excuse  for  a  statement,  it  is  made  to  con- 
tain so  much  of  the  evidenoe  and  proceedings  as 
la  reqai.'od  for  the  piesmtmentoftbe  errom  aX- 
leged. 

2.  Under  seotlon  8  of  ancb  act,  providing  that 
in  actions  at  law  and  In  specickl  proceedings 
which  are  appealable  the  appellant,  instead  of 
settling  a  statement  of  facts,  may  bave  his  ex- 
ceptions, and  such  facts  as  are  material  to  the 
same,  made  a  part  of  the  reoord  by  bill  of  ex- 
ceptions, the  faots  of  the  same  oase  cannot  be 
presenteid  in  part  by  a  bill  of  exceptions  and  part- 
ly by  a  statement  of  faots,  bat  either  one  course 
or  the  other  must  be  followed  exclusively. 

8.  A  oomplaint  for  malioious  prosacutloa 
against  two  defendants  Jointly,  which  alleges  ia 
one  paragraph  that  defendants  prooued  the  ar- 
rest of  plaintiff  on  a  "false  charge,'  stating;  it, 
and  in  another  paraKrM>h  tliat  in  procuring  sncb 
arrest  and  prosecuuon  they  "acted  mali<noaaly 
and  without  probable  cause, "  sufQciently  charges 
malice,  want  of  probable  cause,  and  that  tbe 
charge  was  false. 

4.  The  charge  of  Joint  responsibili^  for  the 
prosecution  on  both  defendants  is  not  affected  by 
other  allegations  in  tbe  complaint  showing  that 
only  one  ot  them  swore  to  tbe  complaint  to  ob- 
tain the  warrant  for  plaintiff's  arrest. 

5.  In  an  action  for  malicious  prosecution  the 
fact  tbat  plaintiff  was  bound  over  by  the  magis- 
trate, and  indicted  by  the  grand  Jury,  is  not  suffi- 
clent  to  show  probable  oause  for  the  prosecntion, 
where  such  proceedings  were  based  on  defend- 
ants' testimony  alone,  and  such  testimony  ia 
claimed  by  plaintiff  to   have  been  false. 

6.  In  such  case,  an  instraction  tbat  if  the  Ju- 
ry find  that  the  testimony  of  defendants  was  will- 
fully false  they  shall  find  that  tbe  prosecution 
was  commenced  without  probable  oause,  and  was 
malioious,  is  not  erroneous  on  the  ground  tbat 
express  proof  of  malice  and  want  of  prolMtbla  cause 
is  required. 

7.  In  an  action  for  malicious  prosecution,  la 
which  no  issue  is  raised  nor  evidence  offered  on 
the  question  of  plaintiff's  financial  standing,  aa 
Instruction  that  If  the  jury  find  that  plaintUF  is 
entitled  to  recover  they  may,  in  estimating  his 
damages,  allow  him  sooh  farther  sum  aa  will 
compensate  him  for  injured  "credit, "  peace  of 
mind,  and  mental  suffering,  is  not  erroneoui  as 
apt  to  lead  the  jury  to  reg^^l  the  word  "credit" 
as  used  with  reference  to  plaintiffs  financial 
standing,  instead  of  his  reputation  and  the  es- 
teem in  which  he  was  held  iu  the  oommimit^. 

Horr,  J.,  dissenting. 

Appeal  from  superior  court.  King  comi- 
ty;  Thomas  J.  Humes,  Judge. 

Action  tor  malicious  prosecution  by 
John  E.  Jones  against  George  Jenkins  and 
Michael  C.Hanson.  Judgment  for  plain- 
tiff.   Defendants  appeal.    Affirmed. 

Lewis  &  Gilinan,  (  W.  V.  RInebart.Jr.,  of 
counsel.)  tor  appellants.  Tbompiion,  Ed- 
HOB  &  Bampbrles,  for  respondent. 

Scott,  J.  Tbe  first  point  to  be  consid- 
ered in  this  case  arises  upon  a  motion 
made  by  respondent  to  have  the  state- 
ment  of  facts  stricken  from  the  record. 
Judgment  was  rendered  in  tbe  cause  oa 
tbe  14tb  day  of  July,  1890.  On  tbe21stday 
of  said  month  appellants  filed  a  purported 
statement  ot  the  facts  in  tbe  case,  for  the 
purposeof  baving  the  same  settled  accord- 
ingly,  which  statement,  tbe  respondent 
claims,  totally  failed  to  comply  with  tbe 
provisions  relating  thereto  in  tbe  appeal 
act,  approved  March  22, 1890,  under  which 
tbls  appeal  was  taken.  The  respondent 
objected  to  the  statement  ottered,  and  it 
seems  be  caused  to  be  prepared  a  full  and 
complete  statement  of  theiacta  In  tbe  case. 
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which  was  filed  on  the  ZOth  day  ol  Norem- 
ber,  1890,  a:id  was  the  one  adopted  and 
settled  by  the  trial  judge.  The  respond- 
ent objected  to  tbe  settlement  of  any  state- 
ment, because  the  time  therefor  had  lapsed, 
no  proposed  statement  which  substantial - 
lycomplled  with  the  law  barlaff  been  filed 
within  the  time  prescribed,  the  statement 
which  was  oRered  within  the  tlmeallowed 
havinf;  been  rejected  on  the  ground  of  Its 
Insufficiency.  For  these  reasons  we  are 
aslted  to  strike  tbe  statementol  facts  from 
the  record.  Tbe  judge,  in  his  certificate, 
says  that  be  refused  to  sign  the  first  state- 
ment offered,  because  it  did  not  conta>jall 
tbe  material  facts,  evidence,  testimony, 
and  exceptions  given  upon  the  trial.  He 
caused  It  to  be  marked  "Exhibit  A,"  and 
sent  up  with  the  record.  Sections  4  and  6 
of  said  appeal  act  are  as  follows:  "In  all 
cases  and  proceedings  In  which  an  appeal 
lies  to  the  supreme  court,  any  party  feel- 
ing himself  aggrieved  may  have  any  mate- 
rial fact  or  facts,not  already  a  part  of  the 
record,  made  so  by  a  statement  of  facts. 
Such  facts  shall  be  settled  and  agreed  on 
in  the  following  manner:  Tbe  party  desir- 
ing to  settle  a  statement  of  facts  shall  pre- 
pare and  file  with  the  clerk  of  the  superior 
court  a  statement  of  facts,  complete  and 
ready  for  signing,  and  shall,  within  thirty 
days  after  the  decision ,  order,  or  Jndgment 
to  be  appealed  from  was  made  or  rendered, 
give  notice  to  the  opposite  party  or  his 
attorney  that  the  said  statement  bas  been 
prepared  and  filed,  and  that  upon  a  day 
to  be  named  in  said  notice  he  will  apply  to 
the  court  or)ndg;e  who  tried  tbe  cause  or 
made  thedecislon,  order,or]ud^'montcom- 
plalned  of,  at  a  place  to  be  named  In  said 
notice,  tosettle  and  certify  said  statement 
of  facts.  Said  notice  shall  be  given  within 
thirty  days  after  the  decision,  order,  or 
Jndgment  is  made,  and  tbe  day  fixed  for 
the  settling  and  certifying  of  thestatement 
shall  be  at  least  ten  days,  and  not  more 
than  thirty  days,  after  the  day  of  service. 
Tbe  pa  rty  upon  wh  om  such  m  >  tice  is  served 
shall,  within  ten  days  thereafter,  serve  up- 
on the  opposite  party  a  written  notice,  in 
which  shall  be  stated  whether  or  not  tbe 
correctness  of  said  statement  of  facts  Is 
contested ;  and.  If  contested,  in  what  par- 
ticular or  particulars  the  said  statement 
is  deficient,  incorrect,  or  incomplete.  Up- 
on tbe  day  named  in  said  notice  the  said 
parties  or  their  attorneys  may  appear  be- 
fore the  said  court  or  judge,  and  It  shall  be 
the  duty  of  said  court  or  judge  to  settle 
between  the  parties  what  is  the  proper 
statement,  and  to  certify  the  same.  The 
settling  of  said  statement  may  be  adjourn- 
ed to  a  later  day  by  order  of  said  court  or 
Judge.  Sec.  6.  The  certificate  of  the  judge 
that  said  statement  contains  all  the  mate- 
rial facts  In  the  cause  or  proceeding  shall 
be  sufficient.  In  cases  of  equitable  cogni- 
sance, where  the  appeal  is  from  the  final 
jndgment,  tbe  said  statement  of  facts  shall 
contain  all  the  testiicony  on  which  the 
cause  was  tried  below,  together  with  any 
exceptions  or  obJectJoug  f^jcen  to  the  r&- 
ceptlon  or  rejection  q,  \g0tfmonv  la. 
eases  at  law  the  states;  I  ui  tBetl'  \r* 
contain  no  more  tha/j^'J/j^  nec^o  "^i- 
proi>er  In  a  bill  ot  exce^  u^f  »•  'tj-r  ^-* 

first Prop<«ed«a..M,  /^^^^^p^^H     .^ 


tbe  law ;  that  it  is  only  necessary  to  send 
up  so  much  of  the  evidence  and  proceed- 
ings as  Is  required  for  the  presentment  at 
the  eiTors  alleged,  and  that  anything 
which  has  no  bearing  upon  any  of  the  er- 
rors claimed  may  be  omitted  therefrom  ; 
and  we  are  disposed  to  agree  with  tbls 
contention.  Although  the  'judge  is  re- 
quired to  certify  that  the  statement  con- 
tains all  the  material  facts  in  tbe  cause  or 
proceediag,  tbls  should  be  construed  to 
mean  only  sncb  facts  as  are  material  to 
the  matters  to  be  presented  upon  the  ap- 
peal, and  that  the  word  "material"  has 
reference  to  such  matters  only,  and  not  to 
the  issues  tried  below.  That  it  was  not 
Intended  that  It  should  be  necessary  to 
send  up  all  the  evidence  produced  at  the 
trial  ineverycase  appealed  is  rendered  evi- 
dent by  the  concluding  part  of  section  6, 
which  provides  that  "in  cases  at  law  tbe 
statement  of  facts  need  contain  no  more 
than  was  necessary  or  proper  in  a  bill  ot 
exceptions."  The  difficulty  comes  In  de- 
termining wbat  is  necessary  or  material 
for  the  presentment  and  determination  of 
errors  alleged,  as  to  how  much  or  bow 
little  the  proposed  statement  should  con- 
tain ;  and  here,  of  course,  it  is  impossible 
to  lay  down  any  definite  rule,  as  each 
case  Is  governed  by  its  own  peculiar  con- 
ditions and  circumstances.  A  few  general 
observations  can  be  made,  however.  It 
is  contended  that  respondents  have  no 
means  of  knowing  at  tbe  time  the  pro- 
posed statement  is  filed  how  many  or 
what  points  the  appellant  intends  to  pre- 
sent as  error;  that  the  motion  for  a  new 
trial,  being  couched  In  the  most  general 
language,  ordinarily  covers  every  posplble 
point  without  definitely  indicating  them ; 
that  many  of  these  might  be  abandoned, 
and  that  such  motion  furnishes  no  guide 
In  these  particulars,  and  that  the  state- 
ment ItHclf  need  not  necessarily  contain  all 
tbe  points  intended  to  be  urged  as  error 
upon  which  the  evidence  bas  a  bearing; 
that  respondents  would  be  left  largely  in 
the  dark  as  to  what  facts  should  be  made 
to  appear  if  only  such  facts  as  are  ma- 
terial to  tbe  points  to  be  urged  as  error 
are  to  be  sent  up;  and  that, consequently, 
to  insure  a  fair  presentment  of  the  case, 
all  the  testimony  and  evidence  material  to 
the  issues  tried  should  be  contained  in  the 
statement.  The  motion  for  a  new  trial, 
where  one  is  made,  of  course  affords  no 
guide  herein.  It  is  not  tbe  essential  office 
or  purpose  of  such  a  motion  to  present 
for  reargument  before  the  same  court 
qnestlons  which  have  been  once  disposed 
of  at  the  trial,  although  the  propriety 
of  including  such  matters  Is  unques- 
tioned ;  nor  can  It  serve  to  raise  new  ques- 
tions over  tbe  proceedings  had  at  the 
trial,  which  couldnave  been  raised  then, 
but  were  not.  It  is  true  that  the  grounds 
of  a  motion  for  a  new  trial,  as  specified 
In  section  276  ot  tbe  Code,  may  cover 
about  everything;  and  it  Is  usual  to  al- 
lege most  of  these  grounds  in  tbe  general 
I  language  there  used,  this  general  state- 
l  ment  having  been  rendered  permissible  by 
I  the  act  ot  the  legislative  assembly  ap- 
I  proved  January  81,  l&'^S.  Our  attention 
bas  been  called  to  Code,  §§  449,  450,  which 
\  are  as  follows :  "Sec.  449.  A  judgment 
)  or  order  shall  not  be  reversed   for  «■ 
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error  whicb  can  be  corrected  on  mo- 
tion In  an  inierior  court,  until  such  mu- 
tioQ  bas  been  made  and  overruled.  Bee. 
460.  Tlieaupremecourt  may  review  ttnd  re- 
Terse  on  appeal  or  writ  of  error  any  judg- 
ment or  order  of  tlie  district  court,  al- 
tliougli  no  mot'  )o  for  a  new  trial  wan 
made  in  euch  court. "  Section  449  evident- 
ly relates  to  matters  other  than  those 
which  are  Krounds  for  a  new  trial,  and 
which  the  party  bad  no  opportunity  to 
otherwise  raise,  such  as  a  mistake  made 
in  the  rendition  or  entering  of  Judgment, 
and  It  Is  not  In  conflict  with  section  450. 
From  all  of  those,  and  the  reason  of  the 
thing,  it  seems  that  a  motion  for  a  new 
trial  need  only  present  such  grounds 
therefor  us  arise  or  are  ascertained 
subsequent  to  the  trial,  which  the  party 
had  no  opportunity  to  or  couli^  not  raise 
during  the  trial.  Every  point  relied  upon 
as  error  here  must  have  been  called  to 
the  attention  of  the  trial  court  in  some 
manner,  and  at  the  proper  season ;  but, 
when  once  so  presented,  that  is  sufii- 
eient  witboat  a  reiietitlon.  While  the  mo- 
tion for  a  new  trial  would  not  necessarily 
Indicate  or  control  the  points  appellant 
might  desire  to  present  upon  an  appeal, 
ond  would  be  of  little  value  In  this  partic- 
nlar  as  an  aid  In  settling  a  statement,  yet 
the  proposed  statement  itself  should  fur> 
nish  this  Information;  it  should  contain 
every  point  made  touching  or  depending 
npon  the  evidence.  While  it  may  be  true 
that  some  question  of  fact  might  become 
matter  of  record  during  the  pendency  of 
the  case  before  its  final  decision  in  the  su- 
perior court,  nevertheless  such  matter 
should  be  incorporated  in  the  statement. 
If  one  is  subsequently  settled  on  appeal. 
It  Is  not  contemplated  that  the  facts  of 
the  same  case  should  in  part  be  presented 
by  a  bill  of  exceptions  and  uartly  by  a  sta  te- 
ment  of  facts,  although  there  is  now  prac- 
tically little  or  no  difference  between  them, 
except  in  the  manner  of  the  settlement. 
While  the  language  of  section  4,  wherein 
It  provides  that  "any  party  feeling  himself 
aggrieved  may  have  any  material  fact  or 
facts  not  already  a  part  of  the  record 
made  so  by  a  statement  of  facts,"  would 
Indicate  that  it  would  not  be  necessary  to 
Include  such  facts  of  record  in  the  state- 
ment, but  that  they  might  come  up  In  the 
nature  of  a  bill  of  exceptions  and  the  other 
facts  by  the  statement,  yet,  if  so,  this  munt 
yield  in  this  particular  to  section  6,  which 
is  as  follows:  "Bee.  6.  Inactions  at  law 
and  in  special  proceedings  which  are  ap- 
pealable the  appellant.  Instead  of  settling 
a  statement  of  facts,  as  provided  by  this 
act,  may  have  his  exceptions  and  such 
facts  as  are  material  to  the  same  made 
a  part  of  the  record  by  bill  of  exceptions, 
as  provided  by  chapter  nineteen  (19)  of 
the  Code  of  Washington,  relating  to  'ex- 
ceptions.'" While  either  course  may  be 
adopted,  it  is  evident  by  this  section  that, 
whichever  one  is  adopted,  it  must  be  fol- 
lowed exclusively,  although  an  exception 
taken  as  provided  by  chapter  19  of  the 
Code  would  not  prevent  the  party  having 
taken  It  from  afterwards  settling  a  state- 
ment of  facts,  and  making  such  exception 
a  part  thereof.  The  proposed  statement 
should  fairly  advise  a  respondent  of  every 
question  to  be  urged  as  error  upon  an  ap- 


peal that  is  In  any  trise  dependent  upon 
the  evidence,  and  In  this  way  he  is  put 
upon  his  gunrd  in  the  settlement  thereof, 
and  should  make  bis  objections  and  offer 
his  amendments  and  additions  accordiag;- 
ly ;  and  the  certificate  that  such  statement 
contained  all  the  material  facts  would 
ba  understood  as  applied  to  and  limited 
to  the  questions  presented  by  the  state- 
ment, and  none  other,  dependent  upon  the 
tacts,  would  be  considered. 

A  party  offering  a  statement  Is  in  duty 
bound  to  fairly  present  the  facts  bearims 
upon  the  points  raised,  and  if,  through 
any  mistake  or  inadvertence,  any  fact 
material  to  any  of  such  points  should  be 
omitted,  he  would  in  good  faith  be  bound 
to  insert  It  when  called  to  his  attention. 
Should  a  difference  of  opinion  occur  as  to 
what  the  facts  were,  or  as  to  what  was 
material,  this  would  be  settled  by  the 
judge.  A  proposed  statement  might  be 
so  palpably  defective  as  to  show  a  willful 
or  wanton  violation  of  the  law,  and  pos- 
sibly amount  to  a  contempt  of  conrt.  In 
such  cases  the  judge  might  refuse  tu  settle 
it.  An  appellant  should  not  be  permitted 
to  file  a  mere  excuse  lor  a  statement,  and 
Impose  the  burden  of  furnishing  the  ma- 
terial facts  npon  the  opposite  party.  If 
there  had  been  a  boaattde  attempt  to  pre. 
sent  some  nf  the  points  fairly  it  might  be 
settled  as  to  Such  points,  and  where  it  was 
evident  that  no  attempt  had  been  made 
to  comply  with  the  law  as  to  any  other 
points  these  might  be  Ignored,  In  which 
case  the  certificate  should  show  that  the 
statement  contained  all  the  facts  material 
to  certain  poIt<ts,  indicating  them,  and 
that  the  fact:<  with  regard  to  the  other 
points  were  not  sent  up  because  no  at- 
tempt bad  been  made  to  supply  them. 
But  It  is  only  in  extreme  cases,  where 
an  Intentional  failure  to  comply  with  the 
law  is  evident,  or  where  there  has  been 
the  grossest  neglect,  that  either  of  these 
courses  should  be  resorted  to.  In  this 
case  the  motion  to  strike  the  statement 
settled  should  be  denied.  The  original 
stntemeut  proposed,  whicb  was  filed  in 
time,  while  it  did  not  contain  nearly  all 
the  testimony,  was  sufficient,  or  substan- 
tiully  so,  to  present  the  points,  or  most  ol 
them  at  least,  there  raised.  Quite  likely, 
however,  it  should  have  contained  addi. 
tlonal  testimony  as  to  some  ol  these 
points,  but  of  no  considerable  amount. 
The  proposed  statement  was  notso  faulty 
as  to  Indicate  gross  neglect,  or  an  inten- 
tion to  mislead  the  court  or  respondent, 
or  to  «how  an  attempt  to  suppress  the 
material  facts.  The  respondent  had  an 
opportunity  to  offer  this  additional 
matter,  and  to  have  the  same  incorpor- 
ated in  the  statement,  with  the  consent  of 
the  appellant,  or  by  the  direction  of  the 
court,  It  deemed  material,  in  case  of  a  dis- 
agreement between  the  parties.  Instead 
of  pursuing  this  course,  tlie  respondent 
procured  what  was  claimed  to  be  a  full 
and  complete  statement  of  all  the  teati« 
uiony  and  facts,  which  was  a  much  more 
voluminous  document  than  the  original 
statement  proposed  by  the  appellant.  It 
contains  much  that  is  cumulative  and  im- 
material to  any  of  the  questions  raised. 
Such  statement  was  not  procured  by  the 
respondent  to  be  ottered  as  a  substitute* 
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It  aeemi,  for  the  first  statement  propoaed, 
but  rather  to  show  the  delects  therein, 
and  to  resist  the  Hettlement  ot  any  state- 
ment by  reason  thercot  and  ol  the  lapse  uf 
time.  The  court  settled  the  facts  in  ac« 
cordance  with  the  lust  statement,  bow- 
ever,  and  made  the  points  raised  over  the 
Hettlemene  a  part  thereof  tor  our  decision. 
The  proposed  statement  was  not  sufficient 
to  raise  all  the  points  which  are  presented 
by  the  statement  settled,  but  It  waH  the 
appellant's opCliin.oi  course,  wnicn  points 
be  would  urtcenpoD  appeal  of  those  raised 
below.  The  respondent  contends  that, 
had  the  flrrit  statement  been  adopted,  the 
appellant  might  hare  succeRSfully  UTKcd 
that  the  evidence  was  not  sufBcieut  to  sus- 
tain the  verdict,  as  no  evidence  upon  some 
of  the  essential  points  was  Incorporated 
therein,  and  thatiorsucb  reason  also  all  the 
tacts  should  come  up;  butsuch  a  question 
could  not  be  raised  in  this  court  originally, 
audit  does  not  appear  to  have  been  raised 
in  the  Buperiorcourt,  either  by  a  motion  to 
quash,  or  by  a  request  (or  an  instruction 
tor  a  verdict  apoa  any  such  ground.  Had 
the  question  been  raised  in  the  superior 
court.  If  the  controversy  was  over  the  ef- 
fect of  certain  testimony  or  proof,  (and 
this  might  include  all  of  It,)  as  to  whether 
it  did  tend  to  prove  such  fact  or  facts, 
then  such  testimony  or  evidence  should  be 
set  forth  In  the  statement,  together  with 
the  point  raised  thereon.  If  all  the  proof 
was  not  contained  therein,  the  respondent 
could  propose  any  additional  matter  which 
be  should  claim  was  material,  but  it  would 
notalways  be  necessary  to  incorporate  all 
tbe  testimony  and  proof  in  the  statement — 
that  which  should  be  cumulative  and  that 
-which  v/ould  be  imraaterlal— merely  to 
show- an  absence  of  such  proof.  OF  course, 
the  statement  might  better  be  full  than 
meager,  but  it  Is  not  a  correct  practice 
to  burden  the  record  with  cumulative 
and  clearly  immaterial  matters  teuding  in 
a  greater  or  less  degree  to  Inconvenience 
tbe  hearing  here. 

The  point  was  raised  by  a  motion  to  set 
aside  the  verdict,  and  for  a  new  trial, 
that  the  damages  allowed  were  excessive; 
that  the  evidence  was  not  sufficient  to 
warrant  so  large  a  recovery;  and  this 
was  sought  to  be  preserved  In  the  first 
statement,  but  what  has  been  said  with 
regard  to  the  testimony  and  proof  to  be 
sent  up  applies  to  this  point  also.  Only 
material  matters  should  be  sent  up,  and 
as  to  these  tbestatementshould  not  be  cu- 
mulative, as  the  court  does  not  weigh  the 
proof  In  actions  at  law.  The  respondent 
would  be  advised  of  any  claim, either  that 
the  damages  were  excessive,  or  that  there 
was  no  testimony  to  prove  some  point 
claimed  to  be  necessary  to  support  a  re- 
covery, by  tbe  proposed  statement  itself. 
The  motion  tor  a  new  trial  should  be  in- 
corporated in  snch  statement,  and  there 
would  be  the  information  as  to  any  point 
over  tbe  excessiveness  of  the  damages, 
or  of  an.y  other  point  properly  raised 
therein  and  rot  elsewhere  appearing.   If  the 

Soint  as  to  the  failure  of  proot  was  raised 
y  a  motion,  that  shonld  beset  forth  in 
the  statement,  and  the  Instructions  elven 
or  refn8ed,lf  any  point  is  claimed  over 
them, should  also  be  set  forth  In  the  state- 
ment; and.  It  snch  point  was  raised  tlicre- 
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by,  it  would  likewise  appear,  and  tbe  r» 
■pondent  would  be  Informed  thereot,  even 
though  the  statement  proposed  should 
contain  no  otherdlrect  allegation  that  the 
damages  were  escessive,  or  that  there 
had  been  a  failure  to  prove  some  necessary 
point,  each  of  which,  however,  would  be 
very  proper  allegations  to  make  directlj' 
in  the  propoxed  statement  where  relied 
upon  as  error,  and  all  the  proof  is  not 
given.    Tbe  motion  is  denied. 

ON  TEK  MERITS. 

This  action  was  brought  by  respondent 
against  appellants  to  recover  damages  for 
a  criminal  prosecution,  which  he  alleges 
was  malicious.  It  appears  by  copies  of 
an  affidavit  and  warrant  of  arrest  con- 
tained  in  the  record  that  tbe  respondent 
was  first  arrested  for  an  ajssault  upon  ap- 
pellant Hanson  with  intent  to  murder 
him,  tbe  charge  being  that  at  Maple  Val- 
ley, In  King  rounty,  on  tbe  23d  day  of 
November,  1889,  the  said  John  E.  Jones 
did  then  and  there  shoot  at  tbe  said  Han- 
son with  a  pistol,  intending  to  kill  and 
murder  him,  and  that  he  did  shoot  him  in 
tbe  leg.  The  arrest  was  made  upon  a 
warrant  issned  by  one  John  F.  Miller,  a 
Justice  of  the  peace  of  said  county,  before 
whom  Hanson  made  complaint.  An  ex- 
amination was  held,  and  the  respondent 
was  bound  over.  Tbe  record  shows, 
however,  that  the  nature  of  the  charge 
was  subsequently  changed,  and  that  the 
respondent  was  Indicted  by  the  grand 
Jury  of  King  county  for  an  assault  upon 
Hanson  with  a  deadly  weapon,  with  in- 
tent to  Inflict  upon  hira  a  bodily  Injury, 
etc.,  and  that  he  was  tried  thereon  in  the 
superior  court  of  said  county  on  the  l-lth 
day  of  February,  1890,  which  trial  resulted 
in  an  acquittal,  the  jury  ilnding  u  verdict 
of  not  guilty  upon  the  evidence. 

The  circumstances  connected  with  the 
affair  are  something  as  follows:  The 
respondent.  Jones,  filed  upon  a  piece  of 
government  Innd  in  April,  18S9,  which  ad- 
joined Innd  owned  by  the  appellant  Jen- 
kins. There  was  testimony  to  show  that 
Jenkins  was  very  desirous  of  obtaining 
title  to  this  land  himsplf,  and  that  be  pro- 
cured the  appellant  Hanson  to  file  upon 
it  In  July  of  said  year,  with  an  nnder- 
standlng  that  it  was  to  be  for  his  (.Ten- 
kins')  benefit;  the  intention  of  said  par- 
ties being  to  either  frighten  .Tones  off  the 
land,  or  to  defeat  his  filing  by  contest, 
and  a  contest  was  subsequently  Institut- 
ed. Jones  and  Hanson  each  had  bnilt 
cabins  upon  tbe  land,  and  each  one  was 
undertaking  to  bold  possession  of  it. 
Hanson's  cabin  was  torn  down  by  some 
one,  and,  according  to  Jones' testimony, 
Hanson  came  to  his  (Jones')  cabin  unon 
the  day  the  shooting  occurred,  where 
Jones  was  at  work,  and  asked  him  who 
tore  down  his  house.  That  Jones  said  he 
did  not  know;  and  that,  after  some  alter- 
cation, Hanson,  who  had  a  revolver  with 
him.  ordered  Jones  to  leave  the  premises. 
That  Jones  started  to  leave,  and  tbot 
Hanson  tlien  went  over  towards  .Tenkins' 
place.  After  they  hud  got  some  distance 
apart,  Jones  testified,  he  beard  a  shot 
flred.  He  also  claimed  that  Hanson  was 
quite  drunk  at  the  time,  and  that  no  one 
eiae  was  preseutor  within  seeing  distance. 
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That  the  revolver  Haoson  had  belonged 
to  Jcnkinn,  and  that  he  (Jones)  had  no 
revolver  or  gan  ol  any  kind.  Hanson 
waH  shot  tlirooKh  the  ca)f  uf  the  \eg.  The 
Inference  drawn  from  this  testimony  was 
that  Hanson  had  shot  himself,  accident- 
ally or  otherwlHe.and  It  was  claimed  that 
thereupon  Hanson  and  Jenkins  conspired 
to  charge  Jones  with  a  felonious  assault 
as  aforesaid,  thereby  unclertnklnff  to  get 
him  Imprisoned  In  the  penitentiary. 
There  was  testimony  to  show  thnt  upon 
several  occasions  prior  to  this  shooting 
Jenkins  had  said  that.  If  Jones  did  not 
vacate  the  land  In  controversy,  he  would 
have  him  sent  to  the  penitentiary,  or  that 
he  would  try  to  get  up  a  charge  against 
hini  for  that  purpose.  Hanson's  testi- 
mony In  part  was  that  at  the  time  the 
Shooting  occurred  he  had  gone  over  to 
Jones'  cabin,  where  Jones  was  at  work  on 
the  roof,  to  aslc  him  who  tore  down  his 
cabin :  that  Jones  pulled  a  revolver,  and 
as  he  (Hanson)  turned  to  run  Jones  shot 
bim.  Jenkins  testitled  about  the  shoot- 
ing, in  substance,  that  he  and  Hanson 
had  returned  to  his  (Jenkins')  place  from 
Seattle,  just  prior  to  its  occurrence:  tliat 
he  went  about  preparing  something  to 
eat,  while  Hanson  went  to  look  at  his 
torn-down  cabin  ;  that  when  he  had  got- 
ten the  meal  ready  he  went  and  called  to 
Hanson  to  come,  but  did  not  get  any  an- 
swer: that,  hearing  some  talking,  he  went 
over  towards  Jones'  place;  that  he  went 
up  to  within  150  feet  of  them,  and  saw 
them  botlj  plainly,  and  that  he  there  saw 
Jones  shoot  Hanson  through  the  leg.  after 
having  told  him  to  go  out  of  there,  and 
after  Hanson  had  turned  to  go.  There 
was  testimony  that  Hanson  had  said 
that  Jenkins  was  not  present,  and  did  not 
see  them.  Hanson  and  Jenkins  were  the 
only  witnesses  who  testified  for  the  prose- 
cution before  the  justice  of  the  pence.  It 
was  not  claimed  by  the  prosecution  that 
any  one  other  than  the  three— Jones.  Jen- 
kins, and  Hanson— was  present  or  wit- 
nessed the  shooting,  or  that  any  one  else 
knew  anything  very  material  in  relation 
thereto.  It  was  shown  that  Jenkins  and 
Hanson  were  witneHses  before  the  grand 
jury,  and  that  both  of  them  testlHed  to 
the  cliarge  against  Jones  at  his  trial  in 
the  superior  court,  and  gave  the  only  di- 
rect testimony  against  him  at  said  trial. 

The  first  point  made  by  appellants  goes 
to  the  sufficiency  of  the  complaint,  to 
which  they  harl  jointly  interposed  a  de- 
murrer upon  the  grounds  that  it  charged 
more  than  one  cause  of  action,  not  sepa- 
rately stated,  and  that  it  stated  no  facts 
suftlclent  to  constitute  a  cause  of  action 
against  the  defendants  or  either  of  them. 
Appellants'  brief  and  argument  thereon, 
however,  were  limited  to  t lie  proposition 
thattlie  complaint  did  not  state  a  cause 
of  action  against  Jenkins.  It  was  con- 
tended that  the  complaint  should  allege 
malice  upon  the  nart  of  said  defendant, 
thnt  there  was  no  probable  cause  for  the 
prosecution,  and  furthermore  that  the 
charge  was  in  fact  false.  It  was  argued 
that  It  made  no  difference  how  malicious- 
ly said  defendant  acted  in  the  premises  if 
there  was  probable  cause  for  the  charge 
and  prosecution,  and  that  it  did  not  mat- 
ter whether  they  had,  or  whether  there 


was  probable  cause  within  their  knowl- 
edge or  not,  if  the  respondent  had  In  fact 
committed  the  crime.  It  was  urged  that 
the  complaint  failed  to  show  that  Jen- 
kins took  any  active  part  in  the  proceed- 
ing, or  that  he  did  anything  beyond  what 
he  was  required  to  do  In  obedience  to 
process  as  a  witness.  But  these  points. 
If  raised,  under  the  circumstances,  are  not 
well  taken.  The  first  paragraph  of  the 
complaint  alleges  "that  on  the  23d  day  of 
November,  1SH9,  the  defendants  procured 
the  arrest  of  the  plr,inf,iff  on  a  false  charge 
of  assault  with  a  deadly  weapon  upon  the 
person  of  defendant  Michael  C.  Hanson 
on  the  23d  day  of  November,  1S89,  In  the 
county  ol  King  and  state  of  Washington,'" 
and  the  eighth  paragraph  alleges  "  that 
In  procuring  the  arrest  and  prosecution  of 
the  plaintiff  the  defendants  acted  mnll- 
ciously.  and  without  probable  cause." 
The  responsibility  for  the  prosecution  is 
charged  upon  Jenkins  equally  with  Han- 
son in  these  allegations,  and  this  is  not 
affectel  by  the  other  allegations  In  the 
complaint,  showing  that  only  Hanson 
swore  to  the  complaint  to  obtain  the 
warrant;  and  it  Is  alleged  In  the  part  of 
the  complaint  stated  that  the  charge  was 
false,  and  that  the  defendants  acted  mali- 
ciously and  with«)ut  probalile  cause. 

It  was  further  insisted  that  the  action 
of  the  justice  of  the  peace  in  binding  the 
plaintiff  over,  and  his  indictment  by  the 
grand  Jury,  of  theraselvps  showed  proba- 
ble cause  for  instituting  the  proceedings, 
and  authorities  arecltefl  which  appellants 
claim  support  this  position ;  but,  what- 
ever force  there  is  in  the  proposition  as  a 
general  one,  there  is  none  In  a  case  like 
this,  where  the  whole  proceedings  were 
founded  upon  the  acts  and  testimony  of 
the  defendants,  which  were  alleged  to  have 
been  niailcious  and  false,  and  this  was 
the  very  Issue  ti-Ied.  Certainly  the  tlefend- 
ants  should  not  be  allowed  to  avoid  re- 
sponsibility upon  such  grounds  if  the  very 
proceedings  set  up  in  defense  were  based 
and  founded  upon  their  own  perjured  tes- 
timony, and  It  could  have  been  nothing 
less  under  the  circumstances  of  this  cnse. 
If  it  was  untrue,  thei-e  was  no  possihility 
for  any  mistake  therein.  Error  Is  claimed 
upon  the  admission  in  evidence  ol  the  alB- 
da  vit  and  warrant  issued  by  the  justice  of 
the  peace,  and  of  the  bond  taken  before 
him  ;  also  of  the  record  of  the  proceedings 
had  in  the  superior  court  in  the  prosecu- 
tion of  Jones,  on  the  ground  that  they 
were  not  properly  identified ;  but,  owing 
to  some  inadvertence,  none  of  these  docu- 
ments were  sent  up  with  the  record,  there 
being  only  the  copy  of  the  affidavit  and 
warrant  of  arrest  heretofore  mentioned 
therein,  and  consequently  no  point  over 
them  Is  raised. 

It  is  contended  that  the  court  erred  in 
certain  instructions  given  to  the  jury,  and 
in  refusing  to  give  an  instniction  asked 
for  by  apiiellants.  One  of  the  Instructions 
given,  which  is  complained  of,  is  as  fol- 
lows: "It  you  believe  from  the  evidence 
that  the  defendant  Hanson  was  shot  by 
the  plaintiff  la  the  manner  as  claimed  by 
him.  and  that  Hanson  and  defendant 
Jenkins  saw  such  shooting,  were  present 
and  witnessed  it:  In  other  words.  If  you 
believe  their  testimony  as  given    before 
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you,  you  will  And  tbat  they  had  probable 
cause  for  comniencInK  such  prosecutkin, 
and  yuur  rerdict  stauuld  be  for  the  defend- 
ants. Od  the  other  band,  if  you  fiud  tbat 
the  defendant  Hanaou  was  not  assaalted 
and  shot  by  the  plaintiff  at  all,  and  that 
the  teRtlmony  of  Jenkins  and  Haufon  ia 
false  as  to  the  fact  of  shooting ;  that  they 
both  came  into  court  and  triilfuUy  tc  sti- 
fled falsely  as  to  the  shooting,— you  may 
find  that  such  prosecution  was  commenced 
without  probable  cause,  and  luay  find 
that  the  same  was  malicious."  This  in- 
struction is  objected  to  on  the  ground 
that  an  action  for  malicious  prnsecatlon 
requires  express  proof  of  Kialiee,  and 
absence  of  probable  cause,  and  we  are 
cited  to  the  case  of  Maloney  v.  Ooane, 
15  La.  278.  That  case  was  an  action  for 
damages  for  malicious  proset-utiou  in 
having  charged  the  plaintiff  with  en- 
ticing away  and  harboring  a  slave  be- 
longing to  the  defendant,  in  the  action 
for  damages  the  defendant  offered  to 
prove  by  two  witnetiHes  that  they  bad 
stated  to  iiim  before  he  instituted  the 
prosecution  against  the  plaintiff  that  a 
certain  anonymous  letter  was  in  their 
opinion  in  the  handwriting  of  the  plain- 
tiff. Itappearsby  thereporter'BBtatement 
that  this  letter  charged  the  defendant  with 
maltreating  a  certain  female  slave,  and 
stated  that  the  slave  had  frieods,  wno 
would  protect  her,  and  that  she  was  at 
that  time  beyond  the  reach  of  the  defend- 
ant, and  the  court  very  properly  held  that 
this  testimony  should  have  been  admit- 
ted. It  went  directly  to  the  question  of 
probable  cause  and  the  motives  of  tlie 
prosecutor,  but  the  facts  there  are  not  at 
all  similar  to  the  facts  in  this  case.  There 
was  no  offer  here  of  any  testimony  to 
show  proV)abIe  cause,  outside  of  the  testi- 
mony of  the  appellaats,  which  was  admit- 
ted; and  the  court  very  properly  told  the 
jury  that,  if  they  found  this  testimony 
was  willfully  false,  they  might  from  this 
find  that  there  was  no  probable  cause  to 
warrant  or  excuRe  the  prosecution,  and 
that  the  same  was  malicious.  In  fact  it 
would  be  hard  to  get  stronger  or  more  di- 
rect proof  of  these  matters  than  evidence 
of  this  character. 

Another  instruction  objected  to  is  as  fol- 
lows: "If,  from  the  evidence  and  the  in- 
structions 1  have  given  you,  you  find  that 
tlie  plaintiff  is  entitled  to  recover,  in  esti- 
mating the  amount  of  bis  damage  you 
have  the  right  to  take  into  consideration 
and  allow  to  him  such  reasonable  sum  as 
the  evidence  may  show  he  was  compelled 
to  pay  in  defending  himself  agaiust  said 
charge,  and  such  reasonable  sura  the  evi- 
dence may  show  to  be  a  jnst  compensa- 
tion for  the  time necessarilj' lost  in  attend- 
ing upon  said  trial,  and  such  further  sum 
as  will  compensate  him  for  injured  credit, 
peace  of  mind,  and  mental  suffering.  "  The 
controversy  here  arises  over  the  meaning 
which  should  be  given  to  the  word  "cred- 
it." Tlie  appellants  urge  that  the  jury 
would  naturally  understand  it  as  relating 
to  the  financial  standing  of  the  plaintiff, 
th  being  the  sense  in  which  the  word  or- 
dinarily is  used,'  and  that  it  was  error, 
as  there  was  no  proof  tbat  the  plaintiff 
had  any  credit,  or  that  he  had  sustained 
any  injury  therein;  and  that  the  instruc- 


tion was  erroneous  as  not  predicated  on 
the  testimony  in  this  particular.  But  tho 
very  fact  that  no  issue  bad  been  made 
hereon,  and  that  It  was  not  claimed  tlie 
financial  standing  of  the  plaintiff  had  been 
Injured,  or  any  teatimon.v  offered  In  regard 
to  it,  would  of  Itself  indicate  that  the 
word  was  used  here  as  relating  to  the  rep- 
utation of  the  plaintiff  and  the  esteem  In 
which  he  was  held  by  the  community; 
and  the  use  of  the  word  in  this  sense, 
while  possibly  not  so  common  as  in  the 
other,  is  certainly  not  exceptional,  and 
the  connection  In  which  it  was  used  in 
this  instance,  with  the  surrounding  cir- 
cumstances, rendered  its  meaning  obvious, 
and  the  jury  could  not  have  been  misled 
thereby. 

The  request  to  charge  which  was  refused 
Is  as  follows:  "In  order  to  find  for  the  de- 
fendants, or  either  of  them,  it  is  not  neces- 
sary that  it  be  shown  by  the  defendants 
to  you  that  the  plaintiff  did  assault  Han- 
son to  such  an  absolute  certainty  as  would 
be  required  for  you  in  order  to  convict  the 
plaintiff  of  tbecharge;  even  though  If  upon 
the  evidence  you  should  not  feel  justified 
as  jurors  in  finding  a  verdict  of  guilty 
against  the  plaintiff,  stiil  this  of  Itself 
would  not  be  sufficient  to  justify  you  in 
finding  a  verdict  in  favor  of  the  plaintiff. 
Either  defendant  would  be  entitled  to  a 
verdict  in  Ills  favor  if  the  evidence  taken 
altogether  should  show  that  he  had  prob- 
able cause  for  doing  whatever  he  did  In 
the  premises. "  This  request  was  fully  cov- 
ered in  the  instructions  given  to  the  jury. 
The  jury  were  told  that  the  itlalntiff  must 
make  out  his  ease  by  a  preponderance  of 
the  evidence,  and,  in  order  to  find  a  ver- 
dict In  his  favor,  they  must  find  that  the 
appellants  came  into  court  and  willfully 
testified  falsely  as  to  the  shootlntr;  and 
that  in  no  case  could  a  verdict  be  found 
against  Jenkins  unless  the  jury  were  sut- 
istled  by  a  preponderance  of  the  proof 
that  he  acted  In  conspiracy  with  Hanson, 
and  so  acted  without  probable  cau.se. 

The  jury  returned  a  verdict  In  favor  of 
the  plaintiS  for  f  3,000,  and  the  appellants 
moved  to  have  the  same  set  aside  us  ex- 
cessive. The  motion  was  denied,  and  er- 
ror fsclaimed  thereon.  If  the  plaintiff  was 
entitled  to  recover  anything,  the  amount 
recovered  Is  not  excessive.  Two  juries 
found  against  the  testimony  of  tho  appel- 
lants; and  in  this  action,  in  order  to  find 
for  the  plaintiff  under  the  evidence  and  in- 
structions, they  had  to  find  that  the  ap- 
pellants willfully  testified  falsely,  In  rela- 
tion to  the  charge  against  the  plaintiff, 
and  for  the  purposes  of  this  case  that  fact 
is  settled,  whatever  the  real  truth  of  the 
matter  may  be.  The  charge  brought 
against  the  plaintiff  was  a  most  grievous 
one,  and  the  consequences,  in  case  of 
conviction,  were  likely  to  be  serious  in- 
deed. The  very  fact  that  Hanson  had 
been  wounded  in  some  manner  lent  un  air 
of  plausibility  to  the  charge.  Such  a  pros- 
ecution would  be  a  very  great  damage  to 
an  Innocent  man  in  more  ways  than  one, 
outside  of  the  actual  expense  put  upon 
hiro  in  defending  the  same,  and  the  loss  of 
time  involved.    Judgment  affirmed. 

Andeus,  C.  J.,  and  Dunbar  and  Stiles, 
JJ.,  concur.    Hoyt,  J.,  dissenta.  j 
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State  ▼.  Smith. 
(Supreme  Court  of  Washington.  Oct  22, 1891.) 
Peiudht— Information. 
An  information  for  perjury  which  alleges 
that  defendant  made  a  false  aiBdavit,  setting  forth 
the  matter  therein  containediWhich  "became  mate- 
rial to  a  matter  and  proceeding  about  to  be  made 
in  and  before "  a  certain  court,  for  the  purpose  of 
obtaining  a  new  trial,  or  the  release  of  a  certain 
named  person  who  was  at  the  time  under  sen- 
tence of  imprisonment,  but  which  does  not  al- 
lege that  the  aiBdavit  vras  made  for  the  i)urpose 
of  being  used  in  the  proceeding,  or,  if  it  was 
filed,  that  it  was  with  thu  knowledge  or  consent 
of  defendant,  does  not  allege  the  crime  of  per- 
jury, under  Code  Wash,  i  867,  making  any  one 
guilty  of  perjury  "who,  having  taken  an  oath 
that  he  will  testify,  declare,  depose,  or  certify 
truly  before  any  competent  tribunal,  olBcer,  or 
person  in  any  of  the  cases  In  which  such  an  oath 
may  by  law  be  administered,  willfully  and  con- 
trary to  such  oath  states,  as  true,  a  material  mat- 
ter which  he  knows  to  be  false. '' 

Appeal  from  superior  coart,  Klickitat 
county;  Sol  Smith,  Judge. 

Inforniation  against  Ed.  Smith  tor  per- 
jury. A.  riemnrrer  to  the  information  was 
overruled,  and  dtifendaot  vras  cnuvicted. 
He  appeals.    Reversed. 

W.B.  Presby,  for  appellant,  fl.  Dustio, 
Pros.  Atty.,  for  the  State. 

HoYT,  J.  Appellant  was  convicted  of 
the  crime  of  perjury,  and  from  sentence 
therefor  prosecutes  this  appeal.  The  in- 
formation upon  which  be  was  convicted 
was  substantially  an  follows:  "Ed.  Smith 
Is  accutjed  \»y  the  prosecuting  attorney  of 
Klickitat  county,  state  of  Washington, by 
this  Information,  of  the  crime  of  perjury, 
committed  as  follows,  to-wit:  Thatonthe 
11th  day  of  June,  I8U1,  at  the  county  of 
Klickitat,  state  of  Washington,  the  mat- 
ter of  the  hereinafter  mentioned  aOidavIt 
became  material  to  a  matter  and  proceed- 
ing about  to  be  made  in  and  before  the 
superior  ccjurt  for  Kll<rkltat  county,  state 
of  Washington,  for  the  purpose  of  obtain- 
ing a  new  trial  for,  or  the  release  of,  one 
Frank  Uanshew,  who  was  at  said  time 
under  sentence  of  said  court  for  a  period 
of  two  years  and  six  months  in  the  state 
penitentiary  at  WaDa  Walla,  for  the  crime 
of  grand  larceny,  committed  In  this  coun- 
ty on  the  3rd  day  of  June,  18U1,  for  the 
stealing  of  a  quantity  of  money  from  one 
Ed.  Smith,  defendant  herein,  of  the  value 
of  (f77.00)  seventy-seven  dollars,  which 
sentence  had  beeu  passed  by  said  court, 
but  had  not  yet  been  signed  of  record  by 
the  judge  of  said  court,  wlilch  affldavit  as 
aforesaid  was  on  the  12th  day  of  June, 
1891,  presented  to  the  judge  of  said  court, 
and  filed  In  said  court  on  said  date;  where- 
upon the  defendant,  Ed.  Smith,  then  and 
there  being  in  said  county  and  state,  did 
purposoLy,  willfully,  feloniously,  and  cor- 
ruptly make  a  solemn  oath  before  one  W. 
B.  Presby,  a  duly-commissioned  notary 
public  of  the  state  of  Washington,  and  hav- 
ing lawful  authority  under  the  laws  of  the 
state  to  administer  said  oath,  that  a  cer- 
tain written  affidavit  to  which  he,  defend- 
ant, bad  subscribed,  was  and  is  true,  in 
substance  and  effect,  as  follows:  That 
certain  mf)ney  which  he  had  heretofore 
accused  the  said  Frauk  Hanshew  of  steal- 
ing from  him,  Co-wit,  the  sum  of  $77.00  in 


money,  and  for  the  larceny  of  which  be, 
the  said  Frank  Hanshew,  was  then  under 
sentence  so  as  aforesaid,  had  been  since 
said  sentence  by  him,  this  defendaot, 
found  in  the  lining  of  his  (defendant's) 
pants,  and  that  he  (defendant)  must  have 
had  that  money  upon  him  in  his  pants. 
between  the  pants  and  lining,  so  as  afore 
said  during  all  of  the  time  from  the  third 
day  of  June,  1891,  until  the  llth  day  ot 
June  of  said  year,  at  which  latter  date  the 
defendant,  while  changing  bis  pants,  had 
found  ;  that  when  he  went  to  change  his 
pants  on  the  llth  day  ot  June,  so  as  afore- 
bxld,  be  held  them  op  by  the  bottom,  and 
that  the  money  he  bad  charged  Frank 
Hanshew  ot  taking  fell  nut  between  the 
lining  of  the  pants,  and  that  he  was  pos- 
itive he  must  have  bad  it  all  the  time,  and 
that  It  was  never  stolen  from  him. 
Whereas,  In  truth  and  in  fact,  the  said  al- 
legations contained  in  said  written  affi- 
davit so  as  aforesaid,  and  to  which  the 
defendant,  Ed.  Smith,  then  and  there 
made  oath  to.  so  as  aforesaid,  were  at 
terly  false  and  untrue,  and  be,  the  said 
Ed.  Smith,  defendant  herein,  well  knew 
that  they  were  false  and  untrue,  contrary 
to  the  form  ot  the  statute  in  such  cases 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  lawsot  the  state 
ot  Washington." 

To  this  Information  a  demurrer  was  sea- 
sonably Interposed,  and  the  overruling 
thereof  is  assigned  as  error.  The  only 
question  for  us  to  decide,  then.  Is  as  to 
whether  or  not  said  Information  stat--  • 
facts  constituting  a  crime.  Interpri 
In  the  light  of  the  common  law,  it  clearly 
does  not.  Does  it  under  our  statute?^ 
Many  of  the  formalities,  and  much  of  the 
detail,  required  at  the  common  law  in  an 
Information  for  perjury,  has  undoubtedly 
been  made  unnecessary  by  our  statute; 
but  we  do  not  understand  that  such  stat- 
ute has  gone  so  far  as  to  make  the  taking 
ot  a  purely  voluntary  oath  a  crime.  Even 
under  such  statute,  one  can  only  be  con- 
victed of  perjury  for  the  making  of  a  false 
affidavit  when  such  affidavit  Is  sworn  to 
for  the  purpose  of  being  used  in  some  ac- 
tion or  proceeding  wherein  by  law  such 
affidavit  cculd  be  material,  or  b.v  using 
or  consenting  to  the  use  of  such  affidavit, 
after  having  been  sworn  to.  In  such  ac- 
tion or  proceeding.  Are  either  of  these 
necessary  facts  sufficiently  stated  in  this 
Information?  We  cannot  see  that  they 
are  "We  are  unable  to  find  any  language 
which  clearly  shows  that  at  the  time  ot 
making  such  affidavit  it  was  made  tor 
the  purpose  of  being  used  In  the  proceed- 
ing stated  in  the  information,  nor  can  we 
find  that  when  it  was  so  filed  or  ased  It 
was  with  the  knowledge  or  consent  ot 
the  defendant,  it  must  follow  that  the 
crime  of  perjury  has  not  been  sufficiently 
alleged  in  the  Information.  The  judgment 
and  sentence  must  be  reversed,  and  the 

'  Code  Wash.  $  SOT,  declares :  "Every  person 
who,  having  taken  an  oatb  that  be  will  testify, 
declare,  depose,  or  certify  truly  before  any  com- 
petent tribunal,  officer,  or  person  in  any  of  the 
cases  in  which  such  an  oath  m«y  by  law  be  ad- 
ministered, willfully  .and  contrary  to  saoh  oath 
states,  as  trne,  a  material  matter  which  he  knows 
to  be  false,  is  guilty  of  perjury." 


Digitized  by  LjOOQ IC 


Wnsh.) 


BOUBK  «.  MILLEEU 


1029 


caase   remancled  tor  farther  proceedinga 
according  to  law. 

Anders,  C.  J.,  and  Dunbab,  Stilkb,  and 
BOOTT,  JJ.,  concur. 


(3  Waab.  St  11) 

State  v.  Hanbbbw. 
(Supreme  Court  cf  WfuiM/nglon.    Oct  23, 1891.) 

LaBOSHT  —  INTORKATION  —    DbBOBIFTION  OW 
MONBT  TaKBX. 

An  Information  for  gtaaA  larceny,  which 
merely  deacrlbes  the  property  taken  as  "a  quanti- 
ty of  money  of  the  value  of  $77,  the  property 
of  oneE.,"  tbotigh  insufficient  nnder  the  com- 
mon law,  is,  after  verdict,  sufficient,  under  Code 
Wiuh.  S  1083,  making  it  sufficient,  in  ohargiuK 
the  larceny  and  embezzlement  of  money,  to  de- 
scribe the  proptirty  taken  by  giving  it  ita  general 
name  of  "money." 

Appeal  from  flaperior  coort,  KHckitat 
county:  Sol.  Smith,  Jud^e. 

Information  agalnnt  Frank  Hanshew 
tor  Ki'Bod  larceny.  Defendant  was  con- 
Tlcted,  and  appeals.    Affirmed. 

W.  B.  Presby,  tor  appellant.  S.  Duatia, 
Pros.  Atty.,  tor  the  State. 

HoYT,  J.  Appellant  was  prosecuted  in 
the  court  below  upon  an  tnfornaatlon  sob- 
Btantlally  as  follows:  "Frank  Hanshew 
Is  accused  by  the  prosecuting  attorney  ot 
Klickitat  county,  state  of  Washington, 
by  this  Information,  of  the  crime  of  grand 
larceny,  committed  as  follows,  to-wlt: 
The  said  Frank  Hanshew,  on  the  3d  day 
of  June,  1891,  in  the  county  ol  Klickitat, 
state  of  Washington,  then  and  tharo  be- 
ing, did  unlawfully  and  feloniously  steal, 
take,  and  carry  away  a  quantity  of 
money  of  the  value  of  (377.00)  seventy- 
seven  dollars,  the  property  of  one  Ed. 
Smith,  contrary  to  the  form  of  the  stat- 
ute In  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  laws 
of  the  state  of  Washington. "  Verdict  of 
goilty  was  duly  rendered,  and  motion  In 
arrest  of  Judgment  filed  and  denied,  and 
sentence  had,  from  which  this  appeal  Is 
prosecuted. 

The  only  question  presented  tor  our  de- 
cision Is  as  to  the  ruling  of  the  court  in 
denying  said  motion,  it  being  claimed  on 
the  part  of  the  appellants  that  the  in- 
tormatlon  does  not  state  facts  sufBcient 
to  constitute  a  crime,  and  that,  tlierefore. 
Judgment  sbonld  have  been  arrested. 
The  attack  of  appellant  upon  said  in- 
formation Is  founded  upon  the  manner  in 
which  the  property  alleged  to  have  been 
stolen  is  described,  and  It  Is  clear  that  If 
the  information  is  Investigated  under  the 
rules  applicable  to  an  Information  or  in- 
dictment at  common  law  it  would  be  In- 
sufficient; but  section  1028  of  our(3odel 
has  materially  changed  such  rule,  and 
nnder  It  a  much  less  complete  description 
of  money  or  other  property  mentioned 
therein  than  that  required  at  common 
law  Is  sufficient.  Investigated  In  the  light 
of  said  section,  and  of  the  other  provis- 
ions of  our  Code  relating  to  the  sufficiency 


'  Code  Wash.  {  1028,  makes  it  sufficient,  in 
charging  the  crime  of  larceny  or  embezzlement 
of  money,  to  describe  the  property  taken  by 
civing  it  its  general  name  of  ''money. " 


of  Indictments,  we  think  the  description 
sufficient,  and  that  the  information  states 
facts  constituting  a  crime.  It  Is  possible 
that  such  statement  is  imperfect,  and  that 
the  defendant  ought  to  have  been  fur- 
nished with  further  particulars,  and,  had 
he  seasonably  raised  a  questlrm  as  to  the 
Bufficieucy  of  the  Information,  it  might 
have  been  tbedatyot  the  court  to  have 
required  a  t>etter  pleading  on  the  part  of 
the  prosecution;  but  where,  as  in  this 
case,  the  question  as  to  the  sufficiency  of 
the  pleading  is  not  raised  until  after  ver- 
dict, every  intendment  will  be  brought  to 
the  aid  of  the  pleading,  and,  thus  aided, 
we  think  this  information  clearly  suffi- 
cient. The  Judgment  and  sentence  of  the 
court  below  will  therefore  be  affirmed. 

Anders,  C.  J.,  and  Dcnbab,  Stiles,  and 
Scott,  JJ.,  concur. 


■"""""■        (2  Wash.  BL  B62) 

State  v.  Ltbaroeb. 

(Supreme  Court  of  WasMngtoti.     Oct.  27, 1891.) 

RsHBARtse — Ai(Bin>ai>  Record. 

A  rehearing  will  not  be  granted  on  an 

amended  record  raising  questions  not  before  the 

court  on  the  hearing. 

On  rphearing.  For  former  decision,  see 
27  Pac.  Bep.  449. 

Dunbar,  J.  Tbe  petition  for  rehearing 
In  this  case  Is  founded  on  the  alleged 
imperfection  of  the  tranficrlpt  sent  up  to 
this  court  from  the  superior  court,  and 
the  petition  is  to  rehear  on  an  amended 
record.  The  case  was  tried  on  the  record 
brought  here  by  the  appellant.  Had  he 
suggested  a  diminution  of  the  record  when 
the  case  was  before  this  court,  it  would 
haveordered  tberecord  supplied;  but  pub- 
lic poli<:y  will  not  allow  cases  to  be  tried 
by  piecemeal.  It  cannot  allow  an  appel- 
lant to  rest  his  case  on  certain  points  of 
the  record,  and,  if  he  fail,  to  try  bis  case 
on  another  and  different  record. 

Anders,  C.  J.,  and  Stii>bs,  Hott,  and 
Boott,  J  J.,  concur. 


(8  Wash.  St  78) 
ROURK  V.  Millbb. 
iSwpreme  Court  of  WaiMrngtern.    "Sav.  10, 1891.) 

MlOHAKICS'  LllKS— FORECLOSDRB— PlBADINO — 
HOTIOM  TOR  JdDOKBNT. 

1.  Where,  in  an  action  to  foreclose  a  mechan- 
ic's lien,  the  complaint  alleged— ^r«t,  that  the 
plainttfl  contracted  to  furnish  oertain  work  and 
materials,  for  which  the  defendant  was  to  pay 
him  (550;  and,  second,  that  the  plaintitt  had  per- 
formed the  contract,  but  that  the  defendant  had 
only  paid  (375, — an  allegaboo  in  the  answer 
that  the  contract  price  was  "(4.50,  and  not  (550, 
as  stated  in  said  second  paragraph, "  should 
hare  been  construed,  although  the  contract  was 
set  up  in  the  first  paragraph,  and  only  alluded 
to  In  the  second,  as  amounting  to  a  denial  that 
the  contract  price  exceeded  (150,  and  was  good 
for  this  purpose  on  a  motion  for  Judgment  upon 
the  pleadings. 

2.  Where  the  complaint  alleged  that  hy  the 
contract  payment  was  tc  be  made  by  a  curtain 
time,  but  not  that  the  work  was  to  be  completed 
by  that  time,  or  that  the  payment  of  tbe  price 
was  contingent  thereon,  a  denial  in  the  answer  of 
the  completion  of  the  work  was  not  material, 
since  the  defendant  might  have  agreed  to  make 
the  payment  in  advance. 
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Appeal  from  nuperlor  court,  Pierce  coun- 
!ty:  Cabroi.l  B.  Graves,  Jud?e. 

Action  by  John  U.  Kourk  ^.f^ainst  F.  C. 
Miller  toforecloseameclianic'ftlien.  JudK- 
inent  for  plaiiitlS.  Defendant  appeals. 
Ue  versed. 

A.  A.  Knight,  \qv  appellant.  Town  & 
■liikens,  for  respondent. 

Scott,  J.  It  appears  by  the  findings 
of  fact  that  "this  cause  came  on  regularly 
ior  trial  on  the  14th  day  of  Janujiry,  1891." 
"When  the  case  was  called,  the  plaintiff's 
counsel  made  amotion  for  <ud>;inent  upon 
the  pleadings,  except  as  to  the  counter- 
claim ol  twenty-flve  dollars,  referred  to  in 
the  defendant's  answer.  Arguments  were 
made  by  the  attorneys  of  the  respective 
parties  for  and  against  the  motion.  Pre- 
vious to  the  announcement  of  the  decision 
of  the  court  upon  the  motion  defendant's 
counsel  applied  for  permiR!<ion  to  amend 
his  answer,  which  application  of  the  de- 
fendant was  denied,  and  the  motion  of  the 
plaintiff  wasgranted."  An  exception  was 
taken.  Testimony  was  Introduced  upon 
the  Issue  (ormed  hy  the  answer  and  reply 
as  to  the  counter-claim.  The  court  found 
thereon  that  the  defendant  was  entitled 
to  an  offset  against  the  plaintiff  of  f  14.60, 
which  he  deducted  from  the  amount  stated 
to  be  due  the  plaintiff  In  the  complaint, 
and  rendered  judgment  in  his  (avor  tor 
f  160.40,— the  balance.  It  waserror  to  thus 
render  judgment  for  the  plaintiff  upon  the 
pleadings.  The  first  and  second  para- 
graphs of  the  complaint  are  as  follows: 
"First.  That  on  or  about  the  1st  day  of 
October,  1SS8,  at  Tacoma,  Pierce  County, 
Washington  Territory,  the  above-named 
plaintiff  entered  Into  an  oral  agreement 
and  contract,  with  F.  C.  Miller,  the  above- 
named  defendant,  whereby  the  said  plain- 
tiff was  to  do  certain  carpenter  work  up- 
on, and  furnish  certain  material  to  be  used 
in  the  construction  of,  a  certain  building 
upon  the  lands  hereinafter  described  ;  and 
the  said  defendant,  F.  C.  Miller,  promised 
and  agreed  to  pay  to  the  plaintiff  therefor 
the  full  sum  of  five  hundred  and  fifty  dol- 
lars (f  51)0)  on  or  before  the  15th  day  of 
March,  1889.  Seconfi.  The  plaintiff  further 
alleges  that  he  did  and  performed  the 
work  and  tabor  upon  the  said  building, 
and  furnished  the  material  tu  be  used  in 
the  construction  of  the  said  building,  be- 
tween the  1st  day  of  October,  1S.S8,  and  the 
15tb  day  of  March,  18K9,  both  days  Inclu- 
sive; and  that  he  kept  and  performed  the 
said  agreement  In  all  things  to  be  kept 
and  performed  by  him,  but  the  said  de- 
fendant has  not  paid  the  said  sum  of  9550, 
or  any  part  thereof ,  except  tlie  sum  of  ^375, 
and  there  is  now  due  and  owing  from  the 
said  defenduut  F.  C.  Miller,  to  this  plain- 
tiff, on  said  contract,  the  sum  of  f  175,  and 
interest  thereon  from  the  1st  day  of  Oc- 
tober, 18S8. "  The  remainder  of  the  com- 
plaint related  to  the  Hen  claimed.  The 
material  parts  of  the  defendant's  answer 
to  be  considered  areas  follows:  "As  re- 
gards the  first  paragraph  In  plaintiff's 
petition  the  defendant  denies  that  he  en- 
tered into  the  agreement  with  the  plaintiff 
on  the  terms  and  conditions  therein  stat- 
ed.  As  regards  the  second  paragraph  In 
the  plaintiff's  petition  defendant  admits 


that  the  plainttfF  performed  w*rk  and  la- 
bor upon  the  building  referred  to,  and  fur- 
nished materials  used  in  Its  construction, 
but  be  says  the  work  was  not  completed 
in  a  good,  workman-like  manner;  that 
the  same  was  not  completed  within  the 
time  agreed  upon  between  the  plaintin 
and  defendant;  and  that  the  plaintiff  has 
not  yet  completed  the  work  which  he 
agreed  to  put  Into  said  building,  or  fur- 
nished the  materials  which  he  agreed  to 
furnish  in  said  buildiuK,  and.  as  a  conse- 
quence of  plaintifr's  failure  so  to  do,  said 
building  is  still  uncompleted  and  unfin- 
ished. The  defendant  further  says  that 
the  contract  price  between  the  defendant 
and  plaintifT  was  $450,  and  not  $550,  as 
stated  in  said  second  paragraph."  The 
remainder  of  the  answer  related  to  the 
lien  set  up  in  the  complaint  and  to  the  de- 
fendant's counter-claim.  The  answer  was 
defective,  and  could  not  have  stood  against 
a  motion  to  strike;  but  as  against  a  mo- 
tion for  judgment  on  the  pleadings  it  is 
entitled  to  be  more  liberally  construed, 
and,  if  It  can  be  gathered  therefrom  that 
an  issue  is  tendered  by  the  pleading  upon 
a  material  matter,  the  moving  party 
should  not  prevail.  The  statement  that 
the  contract  price  was  $4.%,  and  not  $550, 
although  It  is  directed  to  the  second  para- 
graph of  the  complaint  by  its  reference 
thereto,  while  the  contract  Is  set  up  in  the 
first  paragraph  and  only  alluded  to  in  the 
second,  should  have  been  construed  upon 
the  trial  as  amounting  to  a  denial  that 
the  con  tract  price  exceeded  the  sum  of  $150, 
and  given  the  effect  of  reducing  the  plain- 
tiff's claim  $100  as  against  this  motion. 
A  denial  of  indebtedness  in  thespecific  sum 
claimed  we  have  held  to  bean  admission 
of  any  lesser  amount,  but  the  reason  in 
this  is  to  prevent  evasive  denials.  If  such 
a  denial  was  to  be  given  the  effect  of  a  de- 
ntal of  any  indebtedness,  a  party  could 
truthfully  literally  deny  owing  the  speciflc 
sum  claimed,  and  raise  an  issue  as  to  ow- 
ing any  sum,  when  in  fact  he  might  be  in- 
debted upon  the  cause  of  action  up  to 
within  a  trifle  of  the  sum  claimed,  and 
which  be  would  not  deny  where  pleadings 
are  required  to  l>e  Terllled  especially.  But 
the  answer  here  goes  further.  Thein  tention 
is  appaKnt  to  deny  that  the  contract  price 
exceeded$450;  and,\(rtiiledefectlvelnform, 
it  ought  to  have  been  held  good  for  this 
purpose,  in  the  way  it  was  attaclted. 
There  is  no  evasion,  and  the  plaintiff  is 
fairly  notified  of  the  intention  to  tender 
this  Issue,  and,  as  the  complaint  admitted 
the  payment  of  $375,  it  had  the  effect  of 
reducing  the  plaintifTs  claim  to  the  differ- 
ence between  the  two  sums.  The  answer 
also  denies  the  completion  of  the  work, 
and  the  furnishing  of  all  the  material,  but 
this  is  not  made  material  by  any  allega- 
tion that  the  payment  of  the  contract 
price  depended  or  was  contingent  upon 
either  of  these  matters.  The  defendant 
may  have  agreed  to  make  the  payment  in 
advance  of  the  completion  of  the  work, 
etc.  The  complaint  alleges  that  by  the 
contract  the  payment  was  to  be  made  on 
March  15,  1889,  but  It  nowhere  appears 
that  the  work  was  to  be  done  and  mate- 
rials furnished  on  or  before  that  date  by 
the  terms  of  the  contract.  Judgment  re- 
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▼WMdt  aod  eamw  remanded  for  fnrttaer 
proceedinca. 

Andbrb,  C.  J.,  and  Dombab,  Hott,  and 
Stii<B8,  J  J.,  concur. 


91  Cal.  548) 

Dbnnb  t.  Scpertob  Coubt  or  Los  Am- 

0BLB8  County.    (No.  20370.) 

(Supreme  Count  tj  CoU/omta.    Oct  17, 18Bt) 

Jusnoa  or  tex  Pxa.cb  —  Jurissictiok  —  Stock- 

BOLDSn'S  LlABILITT. 

The  personal  liability  of  a  stockholder  of  a 
corporation,  for  his  proportion  of  the  indebted- 
ness of  the  corporation,  is  an  obllgaUon  arising 
on  contract,  within  Code  Clril  Proc.  Cal.  (  113, 
gluing  original  Jurisdiction  to  ]Dstioes'  courts  In 
actions  on  contract  for  the  recovery  of  money 
when  the  amount  claimed  is  less  than  fSOO. 

Application  for  writ  of  review  directed 
to  Buperior  court,  Los  Angeles  county. 

Petitioner,  Dennis,  was  sued  by  John 
Rebman  In  Justice's  court,  to  enforce  peti- 
tioner's liability  as  a  stockholder  in  the 
San  Gabriel  Valley  Land  &  Water  Compa- 
ny, on  a  debt  contracted  by  said  company. 
Bebman  recovered  a  Judgment  for  9290, 
and  petitioner  appealed  to  the  superior 
court  of  Los  Angeles  county,  where  said 
Judgment  was  atfinned.  He  now  applies 
for  this  writ  of  review,  alleging  that  the 
Justice  had  no  Jurisdiction  of  the  action, 
tbatthesuperlorcourthad  none  on  appeal, 
and  that  he  objected  to  the  Jurisdiction  in 
both  courts.    Writ  denied. 

Wells,  Maoroe  A  Lee,  tor  petitioner. 
Bourx  (S  Haj'nes,  for  respondent. 

Peb  Cdriam.  We  think  that  the  per- 
aonal  liability  of  a  stockholder  of  a  corpo- 
ration, tor  his  proportion  ol  the  Indebted- 
ness of  the  corporation,  Is  an  obligation 
arising  upon  contract,  within  the  meaning 
of  section  112of  tlieCndeofCivilProcedure, 
giving  original  Jurisdiction  to  a  Justice's 
court  In  actions  arising  upon  contract  for 
the  recovery  of  money,  wlit-n  the  amount 
claimed  is  less  than  9300.  The  court  of  ap- 
peals  of  Maryland  bad  belore  It  the  ques- 
tion of  the  nature  of  such  a  liability  upon 
the  part  of  a  stockholder,  in  Norria  v. 
Wrenschall,  34  Md.  4U2,  and  in  that  case  it 
was  held  to  be  an  obligation  so  far  ex 
eontraetu  as  fairly  to  come  within  the 
spirit  and  Intent  of  a  statute  Intended  to 
facilitate  the  recovery  of  Judgments  In 
Bulta  "when  the  cause  of  actluu  is  a  con- 
tract, whether  in  writing  or  not,  or 
whether  express  or  implied. "  We  are  sat- 
isfied with  the  conclusion  there  reached. 
It  follows  that  the  application  for  the 
writ  applied  for  herein  must  be  denied, 
and  It  is  so  ordered. 


(a  Or.  245) 

COUGHTRT  V.  WiLrAMETTB  ST.  Rt.  Co. 

(iSfuprenw  Court  of  Oregon.    Nov.  9, 1891.) 
KBauaBHca— iNnnm  to  AjtiMAt«— Etidbnce. 
In  aa  aotion  against  a  street-railway  com- 

Eany  lor  the  negligent  injury  of  plaintiff's 
orsea,  the  evidence  showed  plaintiff's  driver  was 
holding  the  team  beside  the  track;  that  when 
they  saw  the  motor  comiHg  they  grew  uneasy, 
and  when  it  was  about  125  feet  away  one  of  the 
horses  "danced"  onto  the  track,  and  continued 
Uiete  nnttl  struck  by  the  motor;  that  the  motor 
was  not  going  at  the  usual  speed,  but  was  going 


■o  fast  that  it  would  have  been  unsafa  to  step  on 
or  off  it  It  did  not  appear  whether  ttie  motor 
could  have  been  stopped  after  it  was  seen  by 
the  engineer  that  the  horses  were  on  the  track. 
Beld,  that  there  was  no  evidence  of  negligenoa 
on  defendant's  part  to  support  a  verdict  far 
plaintiff. 

Appeal  from  circuit  court,  Multnomah 
county;  Erasmus  D.  Shattuce,  Judge. 

Action  by  James  Cougbtry  against  the 
Willamette  Stri>6t-Railway  Company  for 
the  Injury  of  plaintiff's  horses.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re> 
versed. 

Stateuent  bt  the  Court.  Tbls  is  an 
action  to  recover  damages  for  alleged  neg- 
ligence, commenced  in  Justice's  court  for 
East  Portland  precinct,  in  Multnomah 
county,  Or.  After  alleging  the  defend- 
ant's corporate  existence,  the  complaint 
charges  "that  plaintiff  was,  on  the  9tb 
day  of  February,  1891,  the  owner  of  one 
spun  of  sorrel  horses,  seven  years  of  age, 
and  on  that  day  was  on  said  N  street. 
at  work,  with  said  borses,  and  while  so 
at  work  on  said  street,  between  Seventh 
and  Eighth  streets,  with  said  horses,  tb9 
defendant,  while  running  its  locomotive 
engine  and  cars  on  said  street,  through 
the  carelessness,  negligence,  and  will- 
ful conduct  of  its  agents  and  employes, 
rau  said  locomotive  engine  and  cars 
aKainst  the  said  span  of  horses  of  plain- 
tiff, and  broke  one  of  said  horse's  legs 
and  bruised  the  other  one  so  that  he  be- 
came lame,  sore,  and  crippled, to  the  dam- 
age of  the  plaintiff  In  the  sum  of  two  hun- 
dred and  fifty  dollars ;  that  said  Injury  was 
caused  by  the  careless,  negligent,  and  will- 
ful manner  of  the  defendant's  servants, 
agents,  and  employes  in  the  running  of 
said  train  along  said  street,  without  any 
fault  on  the  part  of  this  plaintiff.'*  After 
denying  each  material  allegation  of  the 
complaint,  the  defendant  alleges  "that 
said  accident  aud  Injuries  or  damages 
that  occurred  to  plaintiff's  horses,  or 
either  of  them,  was  caused  solely  by  the 
careless  and  negligent  manner  in  which 
plaintiff  managed  and  drove  said  horses 
upon  the  track  of  defeudant's  railway; 
that,  had  plaiutiff  exercised  ordinary  care 
and  prudence,  said  accident  would  not 
have  occurred."  The  record  does  not 
show  that  this  new  matter  in  the  answer 
was  replied  to.  The  plalntlH  recovered  a 
Judgment  before  the  Justice  for  f  105,  and 
on  appeal  to  the  circuit  court  he  recov- 
ered  Judgment  for  9250,  from  which  last- 
named  Judgment  this  appeal  is  taken.  At 
the  conclusion  of  plaintiff's  evidence,  the 
defendant  moved  for  a  nonsuit,  but  the 
motion  was  overruled,  and  defendant  ex- 
cepted. 

John  H.  Hall,  tor  appellant,  ira  Joaea, 
tor  respondent. 

Btraban.  C.  J.  The  only  error  relied 
upon  on  thin  appeal  Is  the  refusal  of  the 
court  below  to  allow  defendant's  motion 
for  a  nonsuit.  The  ground  of  the  motion 
was  that  the  plaintiff  had  failed  to  prove 
a  case  sufficient  to  be  submitted  to  the 
Jury.  This  state  of  the  record  Imposes  the 
delicate  duty  upon  this  court  of  looking 
Into  and  considering  the  evidence,  to  de- 
termine whether  or  not  any   facts  were 
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proven  wblcb  could  In  any  view  that 
could  be  reaaonably  taken  of  tbein  en- 
title tlie  plaintitf  to  a  yerdict.  To  au«tain 
Its  contention,  tbe  appellant  makes  two 
polnto:  First,  that  the  plaintin  Intled  to 
prove  that  the  defendant,  Its  agents  and 
servants,  were  in  any  respect  ueKlieent; 
and,  second,  that  the  plaintiff's  evidence 
shows  that  he  was  guilty  of  neKllgence 
contributing  to  the  Injury.  Thesetwo  ob- 
jections  were  both  covered  by  the  defend- 
ant's motion  for  a  nonsuit,  and  nmy  be 
considered  together.  The  evidence  is  all 
contained  In  tbe  bill  of  exceptions,  and  is 
very  brief.  John  Beno  testified  that  he 
was  in  the  employ  of  the  plaintiff  at  the 
time  of  the  accident;  that  they  were  ex- 
cavating a  cellar  on  the  north-east  corner 
of  Sixth  and  N  streets,  In  East  Portland, 
on  the  day  of  the  ac:cldunt;  that  they  had 
taken  out  tbe  last  load  of  dirt,  and 
dumped  It  on  the  east  side  of  Seventh 
street,  about  50  feet  south  from  N  street; 
that  the  driver,  young  Mr.  Coughtry, 
turned  around,  drove  back  to  N  street, 
and  there  saw  tbe  span  of  horses  in  ques- 
tion, standing  with  heads  towards  the 
track,  and  the  lines  lying  on  the  ground, 
where  they  had  been  left  by  young  Cough- 
try,  another  son  of  plaintiff.  WltnesM  got 
off  the  wagon  and  picked  up  the  lines, 
while  Robert  Coughtry  drove  around  the 
loose  team,  and  upon  the  bridge,  to  a  point 
about  35  feet  east  of  Seventh  street,  and 
stopped,  while  the  witness  held  the  lines  of 
the  team  behind  the  wagon.  They  waited 
liere  for  young  Coughtry,  who  had  gone 
to  the  cellar  for  his  coat,  some  three  or 
four  minutes,  when  they  saw  the  motor 
coming.  The  team  held  by  the  witness 
began  to  grow  uneasy,  and  the  horse  on 
the  near  side  "danced"  upon  the  track 
when  the  motor  was  within  about  12.5  feet 
of  them,  and  continued  upon  the  track 
until  struck  by  the  motor.  The  motor 
pushed  the  horses  some  10  or  12  feet  along 
the  track  before  it  stopped.  This  was 
about  5:30  or  6  o'clock  in  the  evening  of 
February  9th.  Robert  Couglitry  testified 
that  he  had  been  driving  the  team  along 
tlie  street  during  the  day,  and  pasRcd  tlie 
motor  agreatnumberol times;  that  while 
he  was  unloading  the  last  load  in  the 
evening  tbe  motor  passed  down  the  street, 
going  west;  that  the  motor  had  been 
making  trips  every  15  or  20  minutes  dur- 
ing the  day;  that  It  did  not  generally  re- 
main at  the  station  but  a  few  minutes  be- 
fore going  back ;  that,  after  unloading  his 
load,  his  nearest  way  home  would  have 
been  to  continue  south  on  Seventh  street 
to  O  street,  thence  east  on  O  street;  that 
O  street  was  an  Improved  street,  but  that 
N  street  was  a  better  street;  that  he  had 
to  turn  his  team  around  to  get  back  to  N 
street;  that  he  was  sitting  on  the  wagon 
when  the  motor  struck  the  team.  He 
also  corroborates  Beno's  atntement  about 
the  horses  being  on  tbe  track,  and  that 
Beno  held  the  lines,  and  that  the  borses, 
not  being  fastened  topetlier  behind, 
spread  apart,  with  the  result  that  theneur 
one  got  on  the  track  when  the  motor  was 
nbont  VZo  feet  away.  H.  Glenn  te-stltled 
that  he  was  in  the  o£8ee  of  the  East  Port- 
land Mill  &  Fixture  Company  at  the  time 
of   the    accident.      His    attention    was    at- 


tracted by  tbe  tramping:  of  tbebonee.    He 

looked  out,  and  saw  the  horses  upon  the 
track,  and  at  the  same  time  heard  the 
motor  coming.  He  then  went  to  the  west 
window,  and  saw  the  motor  coming,  at 
the  same  timesaying:  "It  looks  as  though 
there  was  going  to  be  an  accident  oat 
there. "  The  train  was  not  running  at  the 
usual  speed,  but  was  going  so  fast  that  It 
would  have  been  unsafe  to  step  on  or  off 
It.  That  tiiey  usnally  came  down  the 
grade  at  a  pretty  lively  speed,  In  order  to 
eet  a  good  start  up  the  grade  which  cum- 
menced  just  east  of  Seventh  street.  Tbe 
witnesses,  except  tbe  last,  all  substan- 
tially agreed  as  to  the  amount  of  dam- 
ages. This  was  all  the  evidence  offered  on 
the  part  of  the  plaintiff.  The  complaint 
is  very  defective  in  not  alleging  the  act  of 
nt^gligencc  upon  which  the  plalntlO  relies, 
but  no  objection  appears  to  have  been 
taken  by  demurrer  or  motion,  so  that  the 
same  will  not  be  further  noticed.  The 
gist  of  this  action  Is  negligence,  and.  In 
order  to  enable  the  plaintiff  to  recover,  he 
must  prove  by  a  preponderance  of  the  evi- 
dence that  the  defendant  violated  some 
duty  which  It  owed  to  the  plnintiff, — that 
is,  that  it  did  some  act  without  due  care 
which  it  ought  not  to  have  done,  or  tbat 
It  omitted  to  do  some  act  which  it  ought 
to  have  performed. — and  that  such  act  or 
omiijslon  contributed  to  the  injury  of 
which  the  plaintiff  complains,  and,  In  ad- 
dition totlilH,  that  the  plaintiff  wns  guilty 
of  no  act  which  contributed  to  the  Injury. 
After  the  most  attentive  and  careful  ex- 
amination of  this  evidence,  and  giving  full 
effect  to  every  fact  which  It  In  any  way 
tends  to  prove,  we  arc  unable  to  find  tbat 
the  defendant  was  In  any  way  whatever 
negligent.  It  was  engaged  In  running  Its 
motor  over  its  track,  as  it  had  the  lawful 
right  to  do,  and  the  plaintiff  knew  tbe 
fact.  Its  time  was  about  everj' 15  or  20 
minutes,  and  the  plaintiff  knew  tbe  motor 
had  passed  west,  and  that  It  did  not  re- 
main long  at  the  station.  Under  these 
conditions,  the  plaintiff's  driver  stopped 
the  team  by  the  side  of  the  track,  to  en- 
able Mr.  Coughtry  to  go  back  to  the  cellar 
they  had  been  excavating,  for  his  coat. 
Plenty  of  time  elapsed  from  tbe  time  the 
team  stopped  by  tbe  side  of  tbe  track  he- 
fore  the  motor  returned  for  the  team  to 
have  passed  beyond  possible  danger  from 
It.  If  the  driver  allowed  the  team  to  lin- 
ger by  the  side  of  the  motor  line  until 
the  horses  became  unmanageable  and 
"danced"  upon  the  track,  It  Is  dlflScult  to 
see  how  the  defendant  could  be  respon- 
sible for  that  act.  Whether  the  motor 
could  have  been  stopped  after  It  was  seen 
by  the  engineer  that  the  horses  were  on 
the  track  does  not  appear.  There  la  not 
k  particle  of  evidence  on  the  subject.  As 
this  record  stands,  there  Is  no  evidence  of 
any  negligence  on  the  part  of  the  defend- 
ant tbat  could  justify  a  recovery.  In  ad- 
dition to  this,  it  Is  difficult,  under  the  cir- 
cumstances, to  resist  the  conclusion  that 
the  plaintiff  wns  negligent  In  haudilng 
and  caring  for  his  team  at  the  time  of  the 
Injury,  and  that  this  negligence  directly 
contributed  to  the  injury.  For  these  rea- 
sons the  court  below  erred  in  refusing  tiie 
defendant's  motion  for  a  nonsuit,  and  the 
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*•"  iudicroent  appealed  from  must  be  reverse 

'  with  directiuns  to  gUBtain  the  delendant 

''  motion  for  a  nonsuit. 

!►  

K. 

Pltman  v.  Southern  Pac.  Co. 
(Supreme  Court  of  Oregon.    July  16, 1891.) 
Death  bv  Wkosoful  Act— Rights  ok  Parent 
Action  for  Injokt  to  Adi'lt  Ceilp. 
Under  seotion  34,  HIU's   Code,  a  mothei 
during  the  continuance  of  the  relation  of  paret 
and   imild,  may  maintain   an   action  in  her  o^r 
''  right  for  damages  caused  by   the  death  of  he 

'  child,  while  section   871,  Id.,  gives   to  the  pel 

k  sonal   representative   a  right  to  recover  for  an 

:  Injury  which  the  estate  may  have   sustained  b, 

,  reason  of  the  death  of  an  adult,  or  one  emanci 

,'  pated  from  parental  service. 

^  (SyUobus  by  the  Court.) 

It-  Appeal  from  circuit  court,  Lane  county 

y  M.  L.  Pipes,  Jud^e. 

r  Action  by  Catherine    Putman  aRolnst 

'■  the  Southern  Pacific  Company,  to  recover 

i  damages  for  the  death   u(  plaintiff's  son, 

f  Robert    Potman.      There   was  judgment 

(■  for  defendant,  and   plaintiff  aupeals.    'The 

>:  jiulgtnent   was  at    tirsC  reversed   iu  this 

court,  but    subsequently,  on    reheariuK. 
'■  was  afllrmod. 

B.  B.  Bfekman  and   Watson,  Hnoie  A 
z  Wutson,  for  appellant.    Bronaugh,  McAr- 

thiir  &  Broniiufrii  for  respondent. 

Loud,  J.  This  Is  an  action  brought  by 
the  plaintiff,  as  the  widowed  and  depend- 
ent mother  of  Robert  Putmnn,  deceased, 
to  recover  damages  from  the  defendant 
company  on  account  of  his  death.  In 
substance,  the  complaint  alleges  that  the 
deceased  was  In  the  twenty-third  year  of 
his  age.  was  active,  strong,  in  good 
health,  etc.,  and  that  up  to  his  death  by 
the  wrongful  act  of  the  defendant,  and 
long  prior  thewto,  he  had  contributed 
largely  to  the  plaintiff's  support,  and 
would  have  continued  to  do  so  if  he  had 
lived,  and  that  she  was,  and  still  is,  in 
great  need,  etc.  After  making  the  usual 
denials,  the  answer  sets  up,  as  a  separate 
defense,  that  the  said  Robert  Putman 
was,  at  the  time  of  his  death,  a  married 
man,  and  left  a  widow  surviving  htm,  etc. ; 
the  ap|)olntraent  of  an  administrator  of 
the  estate  of  Robert  Putman  :  and  the  re- 
covery of  a  judgment  by  such  administra- 
tor against  the  defendant  In  another  ac- 
tion for  his  deatn,  etc.,  and  the  payment 
and  satisfaction  thereof.  A  demurrer  to 
this  defense,  ns  Insnfflcient  in  law  to  de- 
feat a  recovery,  was  overruled,  and  Judg' 
ment  thereupon  was  rendered  In  favor  ol 
the  defendant.  This  action  Is  based  on  sec- 
tion 34,  Hill's  Code,  which  provides:  "A  fa- 
ther, or  in  caseof  the  death,  or  the  desertion 
of  his  family,  the  mother,  may  maintain  at 
action  as  plaintiff  for  the  Injury  or  denti 
of  a  child,  ana  a  guardian  for  the  Injur 
or  death  of  his  ward ; "  while  the  actio* 
by  the  administrator  iras  prosecuted  Ui 
der  section  371  "f  ffiii-a  Code,  which  nr* 
vides:  "When  th^  ,{'\%  of  a  nilon 
caused  by  the  ^r.Jk',,  act  or  ShK 
of  another,  the  iJtftH'  .  repr^aoX!^ 
of  the  former msv  *'L.,i"l„tn   an    "'» ^      i 
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"Lord  Campbell's  act, "said  Mr.  Justice 
QUAIN,  "glvea  an  entirely  new  action,  not 
as  action  connected  with  the  estate  of  the 
deceased  In  the  slightest  decree,  and  the 
damageR  recoverable  in  It  would  be  no 
part  of  the  estate  of  the  deceased. "  Brnd- 
Rhjiwv.  Railway  Co.,  L.  R.  10  C.  P.  189. 
Under  such  statutes,  then,  the  damages 
recoverable  are  never  assets  of  the  de- 
cedent's estate,  to  be  applied  according  to 
Jts  general  necessities,  but  compensation 
■wholly  for  the  pecuniary  loss  sustained  by 
those  Injured  by  his  death,  to  whom  such 
4laDiages  exclusively  belong,  and  to  whom 
they  are  to  be  distributed  as  may  be  di- 
rected by  their  provisions. 

Under  onr  statute,  (section  .ITl,  supra,) 
the  damages  recoverable,  which  are  not 
to  exceed  $5,000,  are  to  be  administered 
«B  other  personal  property  of  the  de- 
ceased. They  become  assets  to  be  applied 
by  the  administrator  to  the  payment  of 
debts,  or  distributed,  as  the  exigency  of 
the  esta  te  m  ay  req  uire,  and  the  law  go  vern- 
Ing  his  duties  as  administrator  may  dii-ect. 
Hesues  in  his  capacity  as  a  legal  representa- 
tive of  the  estate,  to  recover,  by  the  way  of 
damages,  for  the  loss  which  theestate  has 
sustained,  and  not  as  trustee  for  those 
named  in  the  act  as  Its  beaelloiarles  to  re- 
cover the  pe<:uniaryloss  which  has  been  in- 
flicted upon  them  by  bis  death.  In  the  one 
case,  the  object  Is  to  recover  the  loss  sus- 
tained by  theestate.  but  in  the  other  to 
recover  the  pecuniary  loss  sustained  by  the 
designated  relatives.  The  difference  is  be- 
tween the  damage  done  to  the  estate  and 
the  damage  done  to  them.  That  to  tlie 
estate  is  measured  as  near  as  can  be  by  the 
value  of  the  life  lost,  and  that  to  the  wid- 
ow and  next  of  kin  by  the  value  of  the  life 
lost  to  them.  The  right  of  action  by  the 
administrator  for  the  benefit  of  the  estate 
is  co-extensive  with  the  value  of  the  lite 
lost,  while  the  right  of  recovery  for  the  ex- 
clusive benefit  of  the  widow  and  next  of  kin 
is  co-extenslve  with  the  pecuniary  injury 
resulting  to  them.  In  either  case,  as  a 
basis  for  estimating  damages,  the  expect- 
ancy of  the  life  of  the  Oeceased,  his  age, 
health,  habits,  occupation  or  business, 
turnings,  etc.,  are  all  Important  elements 
to  be  considered,  with  no  other  difference 
than  In  one  case  to  get  at  the  value  to  be 
derived  from  the  continuance  of  the  life  of 
the  deceased,  as  an  Injury  to  the  estate, 
according  to  rational  probabilities,  and  in 
the  other  to  ascertain  the  present  value 
of  the  beneficiary's  interest  In  the  contln- 
uaiico  of  his  life.  By  force  of  section  371, 
the  damages  recovered  become  a  part  of 
the  general  assets  of  the  estate,  which,  un- 
der our  statute  of  distribution,  are  np- 
plled— J'Vrst,  to  the  creditors;  and,  sec- 
ond, to  the  nest  of  kin;  and  whicb  be- 
longs to  the  latter,  not  strictly  by  a  right 
of  action  for  a  pecuniary  Injury  sustained 
by  them  as  its  beneficiaries,  but  by  virtue 
of  a  kinship  through  the  statute  for  the 
distribution  of  the  estates  of  decedents. 
While,  then,  it  is  true  that  tlie  right  of  ac- 
tion is  given  to  the  administrator  as  the 
legal  representative  of  the  estate,  and  he 
sues  for  its  benefit,  and  the  damages  re- 
covered become  a  part  of  its  nssets,  yet 
•  the  tact  remains  that,  for  all  substantial 
j)arposeB,  tlie  administrator,  In  the  prude- 


cntlon  of  that  oction  and  the  distrlbatlon 
of  its  proceeds,  represents,  collectively,  all 
who  were  interested  In  the  continuance  of 
that  life,  whether  as  creditors,  or  as  wife, 
or  as  distributees.  But,  In  giving  this  right 
of  action  to  the  administrator,  section  371 
makes  no  distinction  on  account  of  the 
age  of  the  person  whose  death  has  been 
caused  by  the  wrongful  act  or  omission, 
and  byitsliteral  reading  would  seem  to  in- 
dicate that  an  action  may  be  brought  for 
the  death  of  a  child  or  an  adult.  But  the 
loss  of  services  before  majority  is  an  injuiy 
to  the  parent,  and  not  the  estate  of  the 
child,  unless  emancipated,  and  when  bis 
services  are  valuable.  Besides,  no  Injury 
would  likely  result  to  the  estate  from  the 
death  of  a  mere  child.  The  more  reason- 
able construction  is  that  section  871  was 
intended  to  confer  a  right  of  action  upon 
the  administrator  to  recover  damages  for 
the  benefit  of  the  estate  for  any  Injury 
which  .nay  have  been  sustained  by  reasor. 
of  the  death  of  an  adult,  or  one  emaoci- 
pa  ted  from  parental  service.  As  the  dam- 
ages recovered  are  intended  to  compensate 
for  the  injury  sustained  by  the  estate. and, 
in  default  of  debts,  belong  to  the  wife  or 
next  of  kin,  our  inquiry  now  is  whether 
the  purposes  of  section  871,  taken  Inconnec* 
tlon  with  section  34,  are  sufficiently  iden- 
tical in  purpose  and  object  to  indicate  that 
they  were  intended  to  accomulish  practi- 
cally the  same  end  as  statutes  commonly 
known  as  "  Lord  Campbell's  Act. " 

The  effect  of  section  34  was  to  confer  a 
new  and  independent  right  of  action  be- 
yond that  given  at  common  law.  Under 
It,  the  father  could  recover  for  loss  of  serv- 
ices for  an  injury  to  his  child  during  the 
period  of  disability,  and.  If  death  ensued, 
for  loss  of  services  during  the  Interim  be- 
tween the  Injury  and  the  death,  and  the 
Incidental  expenses  incurred  for  care  and 
medical  attendance.  But  he  could  main- 
tain no  action  to  recover  for  the  death  of 
his  child,  or  tor  services  lost  by  the  death, 
as  the  death  of  a  human  being  was  not  an 
Injury  for  which  redress  could  be  given.  As 
there  could  be  no  loss  of  services  or  inci- 
dental expenses  when  the  death  was  in- 
stantaneous, the  parent  was  without  rem- 
edy after  the  death  of  his  child.  That  sec- 
tion 34  was  Intended,  at  least,  to  obviate 
this  defect  of  the  common  law,  and  rem- 
edy Its  Injustice,  there  can  be  no  question. 
Looking  at  its  context,  there  Is  no  doubt 
the  lanifUBge,  "the  father,"  etc.,  "may 
maintain  an  action  as  plaintiff  fur  the  in- 
jury or  death  of  his  child,  and  a  guardian 
for  the  death  of  his  ward, "seems  to  imply 
that  both  rights  rest  on  the  same  basis, 
and  limits  the  claim  for  loss  of  services  to 
minority.  That  it  includes  only  the  fam- 
ily relation  during  minority  seems  to  be 
further  Indicated  from  the  language,  that 
"the  father,  or.  In  case  of  his  desertion  of 
his  family, "  etc.,  "the  mother,  may  main- 
tain an  action,"  etc.,  as  being  a  recogni- 
tion of  her  succeeding  to  the  headship  of 
the  family,  and  legal  right  to  claim  the 
services  of  her  child.  This  construction 
would  cover  the  defect  of  the  common 
law,  and  give  the  father  the  right  tore- 
cover  for  lost  services  for  the  death  of  his 
child  from  the  time  of  the  injury  until  he 
attained  his  majority. 
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Does  the  sentlon  go  further,  and  inclade- 
a  right  of  the  parent  to  maintain  the  ac> 
tion,  after  biu  child  has  attained  majority, 
when  the  relation  of  parent  and  child  ia 
maintained  between  them,  and  the  parent 
Ib  receivinK  support  or  services  from  the 
child?  It  ia  tube  observed  that  the  new 
ri{;ht  of  action  is  ^iven  for  the  death  of 
the  child,  as  a  right  of  action  eslHted  at 
common  law  for  an  Injury  to  the  child  tor 
loHH  of  services  and  incidental  expenses, 
and  is  based  on  the  Idea  of  a  pecuniary 
injury  sustained  by  the  loss  of  the  child's 
Services  or  support.  As  section  371  gives 
a  right  of  action  to  the  administrator  for 
the  death  of  a  person,  wrongfully  caused, 
tiie  two  sections  are  in  pari  mat«ria,  and 
must  be  construed  together.  To  do  that, 
they  roust  be  taken  together  and  effect 
given  to  the  purpose  sought  to  l)e  accom- 
plished by  them,  if  ascertainable,  without 
doing  violence  to  their  language.  It  is 
plain  that  the  language  of  section  34  is 
broad  enough  to  include  a  recovery  for 
the  death  of  a  child  wrongfully  caused, 
whenever  the  relation  of  parent  and  child 
exists.  The  word  "child,"  though  in 
many  cnnnectioua  it  means  a  person  of 
tender  age,  is  not  the  equivalent  of  "mi- 
nor,"  and  is  often  applied  to  persons  who 
liuve  passed  their  majority,  when  dealing 
with  the  relation  which  involves  parent 
and  child.  In  statiites  passed  for  the  pro- 
tection of  children,  the  word  "child" 
means  a  person  of  tender  years,  without 
regard  to  parentage;  vvhile,  in  statutes 
passed  in  respect  to  wills  and  intestacy, 
age  has  nothing  to  do  with  the  question, 
and  parentage  everything.  Emancipa- 
tion from  parental  service,  or  marriage, 
may  have  the  effect  to  destroy  the  rela- 
tion of  parent  and  child,  but  the  child  re- 
mains a  minor.  In  some  of  the  statutes, 
like  section  34,  the  words  "minor  child" 
are  inserted  so  as  to  expressly  limit  the 
right  to  damages  to  the  minority  of  the 
deceased,  indicating  that,  without  such 
qualitication,  or  by  the  use  of  the  word 
"child,"  the  right  would  not  oe  dependent 
upon  the  minority  of  the  child.  In  com- 
menting upon  a  like  statute,  Ray,  J.,  said 
that  "the  position  occupied  by  the  person 
should  determine  the  question,  rather 
than  age  alone. "  Kailroad  Co.  v.  Viniug, 
27  Ind.  .519.  As  we  are  regarding  our  sec- 
tions as  ia  pari  muteria,  the  language  of 
Parsons  v.  Hallway  Co.,  94  Mo.  295,  6  S. 
\V.  Rep.  464,  Is  not  inappropriate.  The 
court  says:  "The  first  important  differ- 
ence to  be  noted,  so  far  as  the  principle  to 
govern  in  this  case  is  concerned,  is  that, 
under  those  and  similar  statutes,  the 
right  of  action,  when  it  inures  to  the  ben- 
efit of  the  parent  tor  the  death  of  a  child,  is 
not  dependent  upon  the  minority  of  the 
child.  If  the  parent  has  a  right  of  action 
under  those  statutes,  it  might  be  well  said 
that  such  parent  can  recover  for  the  value 
of  the  whole  life  of  the  child.  Under  our 
statute,  a  right  of  action  can  only  accrue 
to  the  father  or  mother  of  a  minor  child. " 
As  the  child,  when  it  reaches  ma]orit3-,ha8 
the  disposal  of  its  services,  he  may  give 
them,  in  whole  or  in  part,  to  his  parents, 
and  continue  the  relation  of  parent  and 
child.  This  principle  is  constantly  recog- 
nised in  other  ways.    No  principle  is  bet- 


ter settled  tban  that  If  the  child,  after  ma- 
jorlty,  continued  with  the  parents,  the 
family  relation  Is  presumed  to  continue, 
and  the  child  cannot  recover  for  services 
to  the  parent,  unless  there  was  <ui  agree- 
ment therefor.  By  Lord  Campbell's  act, 
an  action  is  given  "for  the  benefit  of  the 
wife,  husband,  parent,  and  child,"  al- 
though brought  in  the  name  of  the  execu- 
tor or  administrator;  yet  the  word 
"child"  in  this  act  has  been  held  to  mean 
an  adult  as  well  as  a  minor  son  or  daugh- 
ter. Dalton  V.  Railway  Co.,  93  £.  C.  L. 
296;  Franklin  t.  Railway  Co.,  3  Hurl.  &  N. 
211.  As  counsel  say,  is  there  not  "Just  as 
much  reason  for  holding  that  the  word 
'child  '  In  this  act  means  a  'minor,'  as  to  so 
bold  under  section  34?"  The  reason  as- 
signed in  either  ease  would  be  that,  as  the 
parent  had  no  right  at  common  law  to 
the  services  of  the  child  after  it  had  passed 
its  majority,  tiie  legislature  or  parliament 
could  only  have  intended  to  give  him  a 
remedy  for  the  loss  of  such  services  during 
the  period  of  minority,  bad  not  death  in- 
tervened. 

The  statute  of  Pennsylvania  makes  a 
similar  provision  in  favor  of  the  "hus- 
band, widow,  children,  or  parents  of  the 
deceased,"  and  it  has  been  repeatedly  held 
that  the  word  "child,"  as  employed  in 
that  statute.  Includes  adults  as  well  as 
minors.  Railroad  Co.  v.  Adams,  55  Pa. 
St.  499;  Railroad  Co.  v.  Kirk,  9U  Fa.  St. 
15.  But  the  case  more  directly  in  point, 
and  which  involved  the  consideration  of 
sections  of  the  Indiana  statute  alntost 
identical  with  our  own  sections,  and 
which  presents  an  able  and  exhaustive  ar- 
gument upon  the  point  of  view  now  being 
investigated,  is  May  hew  v.  Burns,  103  Ind. 
328.1  Section  266  of  the  statute  of  Indiana 
is  identical  with  our  own  section  34,  and 
section  284  only  differs  in  providing  that 
the  aamages  "must  inure  to  the  exclusive 
benefit  of  the  widow  and  children,  if  any, 
or  next  of  kin,  to  be  distributed  as  per- 
sonal property  of  the  deceased. "  Their 
section  limits  the  right  of  recovery  to 
$1U,000  and  ours  to  f  5.000.  There  thedam- 
ages  recovered  are  for  the  exclusive  benefit 
of  thn  designated  parties,  in  the  order 
named,  and  are  to  be  distributed  In  the 
same  manner  as  personal  property  of  the 
deceased,  while  ours  include  the  creditor 
class;  but,  without  debts,  the  direction  is 
the  same.  The  court  says:  "By  the  com- 
mon law,  the  fatherhad  no  right  of  action 
for  lost  services  after  the  death  of  his 
child ;  and  the  effect  of  section  266  is  to 
confer,  to  that  extent,  a  new  and  inde- 
pendent right.  In  our  view,  both  the 
common  law  and  the  statutory  damages 
may  be  recovered  under  that  section,  as 
they  are  defined  in  Pennsylvania  Co.  v. 
Lilly,  73  Ind.  252;  and,  when  recovered, 
they  belong  to  the  parent  in  his  own  right, 
and  are  not  distributable  under  section 
284.  During  the  continuance  of  the  rela- 
tion of  parent  and  child,  the  right  of  ac- 
tion is  in  the  parent  entitled  to  its  serv- 
ice. This  relation  presumptively  continues 
during  the  minority  of  the  child.  Rail- 
road Co.  V.  Adams,  55  Pa.  St.  499;  Rail- 
road Co.  V.  Kirk,  90  Pa.  St.  15;  Railroad 
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Co.  ▼.  Zebe,  3S  Pa.  St.  318.  K  the  relation 
of  parent  and  ohlld  contlnaes  after  major- 
ity, the  parent  receiving  support  or  serv- 
ice may  nevertheless  maintain  the  action. 
In  such  case,  the  reasonable  expectation 
of  pecuniary  advantage  by  the  relation 
remaining  may  be  taken  Into  account, 
and  damages  given  for  the  probable  pe- 
cuniarv  loHti  occasioned.  Dalton  y.  Ball- 
way  Co.,  93  E.  C.  L.  25)6;  Franklin  v.  Rail- 
way Co.,  3  Hurl.  &  N.  211;  Railroad  Co.  v. 
Adams,  supra.  This  view  accords  with 
the  construction  given  similar  statutes  in 
England,  and  some  of  the  states  in  this 
country,  and  dues  not  expose  the  wrong- 
doer to  the  liazard  of  being  twice  sued  for 
the  same  wrong. " 

The  result  of  this  decision,  as  applied  to 
their  section,  is  that,  where  the  wrongful 
act  or  omission  occasions  the  death  of  an 
adnit,  or  one  not  in  the  service  of  bis  par- 
ent, the  right  of  action  is  exciusirely  undec 
section  iii,  corresponding  substantially 
to  our  section  371 ;  but  If  the  wrongful  act 
or  omission  occasions  the  death  of  an 
adult  who  13  rendering  service  or  support 
to  his  parent,  then  the  right  of  action  is 
not  exclusively  under  section  2S4,  but,  in 
addition  thereto,  the  parent  recelviogsuch 
service  or  support  may  nevertheless  main- 
tain an  action  under  section  2(S6,  which 
Is  like  our  section  84,  and  that,  too,  wltb- 
outexposlng  the  wrong-doer  to  the  hazard 
of  being  twice  sued  for  the  same  wrong. 
The  court  In  that  case  considered  these 
sections  /n  pari  materia,  and  readied  the 
conclusion  that  they  were  intended  to  ac- 
complish the  same  end  as  the  statutes  of  9 
&  10  Vict,  c.  93,  commonly  known  as  "Lord 
Campbell's  Act."  Our  sections  are  sus- 
ceptible of  the  same  construction,  and,  if 
they  were  intended  to  accomplish  the 
Hame  end,  that  case  Is  an  authority,  able 
and  strong,  that  a  like  result  should  fol- 
low. The  objection  reiterated,  that  such 
a  construction  would  give  a  double  repa- 
ration for  thcsame  injury, cannot  possibly 
result  from  such  an  interpretation.  Under 
age,  and  when  the  child  is  in  the  service  of 
bis  parent,  there  is  no  right  of  action,  un- 
der section  -371,  for  its  death,  but  under 
section  34;  and  the  damages  recoverable 
are  for  the  value  of  theclilld'sservicesfrom 
the  time  of  the  injury  until  he  would  have 
attained  his  majority, taken  In  connection 
with  his  pro8|>ects  In  life,  less  his  support 
and  maintenance.  Pennsylvania  Co.  v. 
Ijill.v,  supra.  But,  when  the  relation  of 
parent  and  child  continues  after  majority, 
the  parent  receiving  support  and  service 
may  maintain  his  action  under  section  34, 
notwithstanding  the  administrator  may 
prosecute  his  action  under  section  371,  and 
the  damages  recoverable  are  the  reason- 
able expei'tntions  of  pecuniary  advan- 
tage, or  prospect  of  support,  from  the  con- 
tinuance of  the  relation,  if  his  life  had  been 
M]>ared.  The  wrong-doer  is  only  required 
to  rcHpond  in  such  an  amount  of  damages 
as  the  parent  has  sustained  by  depriva- 
tion of  the  child's  service  or  support, 
which  would  never  have  constituted  any 
part  of  tlicchlld's  accumulations,  or  formed 
any  part  of  his  estate,  and  consequently 
could  not  heincluded  in  any  recovery  by  its 
administrator  after  its  death.  Nor  Is  tlie 
claim  based  upon  any  legal  obligation  to 


render  tbe  parent's  support  by  any  ot 
the  statutes.  "That  coutftractlan."  said 
Mr.  Justice  Nelson,  "has  been  rejected  by 
every  court  before  which  the  question  liaii 
been  presented."  Railroad  Co.  v.  Barron, 
5  Wall.  iXI.  It  Is  fonnde«l  upon  an  instinct- 
ive affection  that  nature  has  Ir^planted 
in  the  child  for  its  parents,  to  serve  or 
support  them  when,  for  any  causes,  relief 
or  protection  Is  needed,  which  justifles  the 
expectation  In  them  of  a  continuance  of 
support  or  service  from  a  child  who  has 
regularly  devoted  bis  earnings,  in  whole  or 
In  part,  for  their  use  and  benefit,  and  the 
loss  of  which  is  u  pecuniary  injury. 

Can  It  be  said,  when  the  child,  altbongb 
of  mature  age,  recognises  the  filial  duty  of 
caring  for  his  parents,  who  are  perhaps 
aged  and  infirm,  or  without  the  means  to 
provide  for  the  necessaries  of  life,  and  sus- 
tain the  family  relation  by  service  or  sup- 
port regularly  furnished,  that  they  have 
not  suffered  a  pecuniary  loaa  by  his 
wrongful  death,  and  that  tbe  wrong-doer 
onght  not  to  compensate  them  for  the 
reasonable  expectation  of  support  de- 
stroyed? Years  before  section  34  was  en- 
acted, our  statute  imposed  the  legal  obli- 
gation upon  adult  children  to  support 
their  Inflrm  and  indigent  parents,  (Hill's 
Code,  §  2876;)  and  like  statutes  in  other 
states  have  been  regarded  as  of  impor- 
tant consequence  in  tbe  consideration  of 
this  subject,  (Chicago  v.  Keefe,  114  111.  22-J, 
2  N.  E.  Rep.  267 ;  Railroad  Co.  v.  Wilson. 
12 Colo. 21,  20  Pac.  Rep.340.)  To  my  mind, 
there  can  be  no  doubt,  though  the  dam- 
ages come  tlirough  the  estate  of  the  de- 
ceased, that  sections  S4  and  371,  when  con- 
sidered toget tier,  are  based  substantially 
upon  the  same  principles,  and  weie  de- 
signed to  serve  the  same  end,  as  statutes 
modeled  upon  Lord  Campbell's  act.  In 
both,  a  new  right  of  action  is  given,  and 
the  results  practically  take  the  same  direc- 
tion In  conferring  beneflts  not  before  en- 
joyed. It  matters  not  that  the  damages 
accrued  to  the  estate,  and  become  assets; 
the  direction  given  them  by  law  serves 
substantially  the  same  purpose  and  ends 
ol  justice.  Aa  Mr.  Justice  Nklson  ob- 
served, such  statutes  seemed  "to  have 
been  enacted  upon  the  Idea,  as  a  general 
fact,  that  the  assets  would  take  the  direc- 
tion given  them  by  law."  "Hence"  he 
says  (as  we  know  many  ot  the  statutes 
do  provide)  that  "the  amount  recovered 
is  to  be  distributed  to  the  wife  and  next  of 
kin  in  the  proportion  provided  for  In  the 
distribution  of  personal  property  left  by  a 
person  dying  intestate."  Railroad  Co.  v. 
Barron,  supra.  It  results,  then,  though  a 
child  may  be  of  full  age,  if  the  family  rela- 
tion existed  in  fact,  and  the  parent  had  a 
reasonable  expectation  of  pecuniary  ad- 
vantage from  tbe  relation  remaining,  an 
action  can  be  maintained  by  such  parent, 
under  section  34,  for  the  death  of  his  child, 
wrongfully  caused,  notwithstanding  an 
action  may  be  maintained  by  tbe  adminis- 
trator under  section  871  for  the  benefit  ot 
his  estate.  While,  therefore,  the  court  erred 
in  overruling  the  demurrer  to  the  defense 
set  up,  and  rendering  judgment  for  the 
defendant  on  the  ground  that  such  a  re- 
covery, by  the  administrator,  would  be  a 
bar  to  such  action, yet  tbe  judgment  must 
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stand,  H  the  complaint  in  InRiifflclent. 
Alter  majority,  tbe  foundation  of  the  ac- 
tion is  the  existence  in  fact  of  the  family 
relation  of  parent  and  child.  It  la  the 
reasonable  expectation  of  pecuniary  ad- 
vantage from  a  person  bearing  the  family 
relation  of  child  to  a  parent,  and  the  de- 
struction of  that  expectation  by  the  death 
of  such  person,  wrongfnlly  caused,  that  Is 
the  ground  of  the  action.  In  Railroad  Co. 
V.  AUams,  supra,  the  deceased,  though 
over  age,  was  unmarried,  and  bad  always 
tired  with  Ills  parents,  and  labored  for 
them.  His  earnings  were  devoted  to  their 
use,  and  his  Intention  to  continue  to  aid 
Jn  their  support  while  they  lived  was  evi- 
denced by  repeated  declarations  as  well  as 
acts.  In  such  a  case,  "the  parents  have  a 
right  to  expect  a  continuance  of  support 
from  a  son  remaining  In  the  family,  and 
who  has  for  years  contributed  to  It. "  Re- 
ferring to  the  words  "parents"  and  "chil- 
dren" in  the  section,  the  court  says  that 
they  -were  "used  with  the  intention  to  in- 
dicate the  family  relation  in  point  of  fact, 
as  the  foundation  of  the  right  of  action. 
•  •  •  Under  age,  the  lnw  presumes  the 
relation  to  exist;  •  ♦  •  but  over  age 
the  relation  must  be  shown  to  exist  in 
point  of  fact. "  And,  after  referring  to  the 
English  cases  of  Dalton  v.  Railway  Co., 
93  E.  C.  L.  296,  and  Franklin  v.  Railway 
Co.,  3  Hurl.  4  N.  211,  the  court  further 
says:  "Wo  may  repeat  that  the  rule  of 
these  cases  is  that,  if  there  be  a  reasonable 
expectation  of  pecuniary  advantage,  the 
destruction  of  such  expectation  by  negli- 
gence, occasioning  the  death  of  the  party 
from  whom  it  arose,  will  sustain  the  ac- 
tion. ThlH  is  the  settled  role  in  England 
for  the  right  of  recovery  where  the  family 
relation  exists  in  fact,  but  not  in  law,  so 
far  as  maintenance  und  support  are  con* 
cemed."  In  Railroad  v.  Kirk.  90  Pa.  St. 
17,  the  deceased  was  28  years  of  age,  had 
been  away  from  home  at  intervals  after 
he  bad  attained  his  majority,  and  had 
been  in  business  on  his  own  account;  but 
he  had  returned  to  his  father's  house,  and 
for  some  months  had  been  rendering  serv- 
ice In  his  father's  business  without  com- 
pensation. Upon  these  facts,  the  Jury 
were  instructed  positively  that  unless  they 
found  that  the  parental  and  fllial  relation 
was  subsisting,  and  that  there  was  rea- 
sonable ground  to  believe  that  it  would 
continue  to  subsist,  between  the  plaintiffs 
nnd  tiielr  deceased  eon,  they  could  And  only 
nominal  damages.  H'oodward,  .1..  said: 
"The  words  ' parents '  and 'children' are 
used  to  indicate  the  family  relation  in 
point  of  tact,  as  the  foundation  of  the 
right  of  action."  8o  In  Iron  Co.  v.  Rupp. 
100  Pa.  St.  98,  the  deceased  was  over  19 
years  of  age;  had  been  married  six 
months:  was  keeping  house  and  living 
aboutelght  mllpsdlstant  from  his  parButs, 
who  had  given  him  furniture  for  bis  house- 
keeping, and  received  none  of  his  earnings, 
etc. ,  and  It  was  held  that  the  father  bad 
no  right  of  action;  Tuunkky,  J.,  saying 
that  it  had  uniformly  t>een  held  that  "the 
family  relation,  in  point  of  fact."  must  ex- 
iHt"a8  the  foundation  of  the  right  of  ac- 
tion. "  It  is  essential,  then,  if  the  child  be 
of  full  age,  that  the  family  relation  exist 
in  tact, and  that  the  parents  had  areason- 


able  expectation  61  pecuniary  advantage 
from  him,  to  maintain  tbe  action.  This 
being  so,  as  the  foundation  of  the  right  of 
action,  the  facts  showing  tbe  existence  of 
the  family  relation  and  the  pecuniary  in- 
Jury  sustained  by  tbe  death  must  be  al- 
leged. While  the  word  "family"  usually 
Imports  a  household,  including  parents, 
children,  and  servants,  it  is  not  always 
necessary,  to  sustain  the  family  relation 
between  parents  and  children,  that  they 
should  have  a  residence  together.  It  is 
tbe  assumption  of  the  duties  that  belong 
to  the  relation  of  parent  and  child  that 
determines  such  family  relation  as  ex- 
isting in  fact,  and  fixes  their  social 
status  after  maturity.  Whether  the 
child,  after  maturity  or  marriage,  re- 
mains at  the  home  of  its  parents,  or 
takes  them  to  bis  home,  or  furnishes 
them  with  a  home,  can  make  no  difference. 
It  is  his  recognition  of  the  obligation  to 
support  them,  and  its  performance,  that 
determine  their  social  Btatas,~tbat  the 
relation  of  parent  and  cblld  existH  In  fact, 
— and  furnishes  the  reasonable  expecta- 
tion of  pecuniary  advantage  from  Its  con- 
tinuance upon  bis  life,  and  of  its  extinc- 
tion upon  his  death.  While  the  facts  al- 
j  leged  might  be  made  more  definite,  yet, 
taking  them  as  true,  we  think  they  are 
sufficient  to  show  a  reasonable  expecta- 
tion in  the  plaiivtiff  of  pecuniary  ad- 
vantage, and  that  that  pecuniary  advan- 
tage is  owing  to  the  relation  subsisting 
between  the  plaintiff  and  her  son,  which 
was  destroyed  by  his  death,  wrongly 
caused  by  tho  defendant.  It  results  that 
the  Judgment  must  be  reversed,  and  the 
cause  remanded  for  trial. 

Rgan,  J.,  did  not  sit  in  this  case. 

ON  RBHRAHINO. 
(November  9,  1891.) 

Tbe  opinion  upon  which  the  Judgment  is 
founded  proceeds  mainly  upon  the  theory 
that  section  371,  Hill's  Code,  giving  a 
right  of  action  for  tbe  death  ot  a  person 
caused  by  the  wrongful  act  or  omission  of 
another,  and  section  <14,  Id.,  giving  a  right 
of  action  to  the  parent  for  the  death  of  bis 
child,  are  to  be  construed  In  part  materia, 
and  HO  considere'i  that  they  were  Intended 
to  accon)i>liBh  the  same  end  as  statutes 
:  commonly  known  as  "Lord  Campbell's 
I  .4LCt."  White  It  is  admitted  that  section 
i  34,  in  giving  a  right  of  action  to  the  par- 
'  ent  for  tbe  death  of  his  child,  conferred  to 
that  extent  a  new  and  independent  right 
of  action,  it  is  suggested  that  tbe  object 
was  only  to  obviate,  the  defect  or  iujustice 
of  tbe  comm(m  law,  which  deprived  him 
of  any  remedy  for  tbe  lost  services  of  his 
child  when  death  resulted,  and  conse- 
quently his  right  of  action  was  confined 
to  the  minority  ot  the  child;  that  it  was 
in  this  view  that  the  word  "cblld"  was 
nsed  in  section  34,  supra,  and  not  in  the 
broader  sense,  which  results  from  constru- 
ing tbe  two  sections  In  pnri  materia  in 
tbe  particulars  mentioned,  and  to  ac- 
complish tbe  objects  already  stated.  In 
consideration  of  the  fact  that  tbecnue  was 
of  necessity  argued  before  and  deciv.ed  by 
two  members  of  tbe  court,  it  Is  enough  to 
say,  without  further  remark  or  expluna- 


Digitized  by  LjOOQ IC 


103a 


PACIFIC  EEPOBTER,  Vol.  27. 


(Or. 


tlon,  that  they  are  not  now  fully  aKre<>d 
that  the  result  reached  by  the  opinion  and 
the  Jadgment  rendered  upon  it  is  correct, 
and,  aa  a  conBequence,  that  such  opinion 
and  Jadgment  must  be  held  for  naught, 
and  the  judgment  of  the  lower  court  be 
atUrmed. 


State  v.  O'Neil,  (two  cases.) 
(Supreme  Coxi/rt  of  Oregon.    Oct.  19, 1891.) 

LaKCENT— SCFFICIENCV  OF  IndICTXBNT. 

An  indictment  for  larceny,  which  charges 
the  crime  to  hiive  been  committed  "  in  a  dwell- 
in?,  namely,  the  Riverside  Hotel."  sufBciently 
charges  it  to  have  been  committed  in  a  house; 
since,  ander  Hill's  Code  Or.  S  1277,  the  words 
in  an  indictment  are  to  be  construed  according 
to  their  usual  acceptation  in  common  language. 

Appeal  from  circuit  court,  Multnomah 
county;  Loyal,  B.  Stearn's,  Judge. 

Indictment  against  Charles  O'Neil  for 
larceny.  There  was  judgment  of  convic- 
tion, and  defendant  appeals.    Affirmed. 

McOInn,  Sears  &  Simon,  for  appel- 
lant. T.A.  Stephens,  DIst.  Atty.,  and  W.  T. 
Hume,  for  the  State. 

Bkan,  J.  This  Is  an  appeal  from  a 
Judgment  sentencing  tbedefendant  to  con- 
finement In  the  penitentiary  tor  the  crime 
of  larceny  in  a  dwelling-house.  The  sutii- 
ciency  of  the  indictment  to  suHtnln  the 
Judgment  Is  the  only  (luestion  prenentcd 
on  this  appeal.  The  indictment  charges 
the  crime  to  have  been  committed  "in  a 
dwelling,  namely,  the  Riverside  Hotel." 
The  point  of  the  objection  Is  that  the 
word  "dwelling"  does  not  necessarily  Im- 
ply a  house  or  building,  hut  1b  simply  a 
place  of  residence  or  abode,  and  may  be  a 
tent,  booth,  cave,  or  any  habitation  occu- 
pied as  such.  In  this  case,  however,  we 
are  not  left  to  conjecture  as  to  the  partic- 
ular place  In  which  this  crime  is  alleged  to 
have  been  committed,  for  It  Is  designated 
in  the  indictment  as  the  "Biverside  Ho- 
tel;" and  the  words  used  in  an  indictment, 
with  certain  exceptions,  which  are  unim- 
portant here,  must  be  construed  In  their 
usual  acceptation  In  common  language. 
Section  1277,  Hill's  Code.  The  usually  ac- 
cepted definition  of  an  hotel  is  a  house  for 
entertaining  strangers  or  travelers.  Cent. 
Diet.  tit.  "Hotel."  So  that,  when  the 
indictment  alleged  the  crime  to  have  been 
committed  In  a  dwelling,  namely,  the  Riv- 
erside Hotel,  we  think  it  sufficiently 
charged  it  to  have  been  committed  in  a 
house.  .Judgment  of  the  court  below  is 
therefore  affirmed.  The  <iue«tlon  present- 
ed in  the  other  case  against  this  defendant 
for  larceny  in  a  dwelling,  naniel.v,  the 
Xaticmul  Hotel,  being  the  same  as  In  this, 
it  is  also  aftirmed. 


Bei.m.nger  v.  1n'oai,i.8. 

(Supreme  Court  of  Oregon.    Oct  3fi,  1891.) 
Apfeaiwibi,e  Okdehs — Accoustixo  by  Executors 

DlSTHIBLTI()>f   OF   A.«SKTS. 

1.  OnderHilJ'8  Code  Or.  S  ."WS,  which  .  pro- 
vides that  an  order  affoctinp  a  substantial  right, 
and  which  determines  the  action  so  us  to  prevent 
a  judgment  "for  the  purpose  of  being  reviowtxl, 
shall  be  deemod  a  lu'lgment  or  decreo, "  an  oi-der 
rettuing  to  require  an  executor  to  moke  a  Unal 


settlement  and  distribution  of  the  moneys  in  ids 

hands  is  reviewable. 

2.  Where  an  executor  has  collected  all  the 
moneys  due  decedent's  estate  except  an  unrec- 
ognized claim  against  the  United  States,  the 
payment  of  which  depends  on  an  adjudication 
by  the  court  ol  claims,  and  a  judgment  against 
a  decreased  debtor's  estate,  the  collection  of  which 
is  impi-obable,  and  he  has  a  large  amount  of 
money  on  hand  after  paying  all  of  decedeofs 
debts,  a  Unal  settlement  and  distribution  should 
be  made;  and  where  there  are  infant  distributees 
the  unpaid  claims  should  pass  to  their  guardian, 
who  can  assert  their  rights  thereto. 

Appeal  from  circuit  court,  Multnomah 
county;  L.  B.  Stearns,  Judge. 

This  proceeding  was  Instituted  by  a  |)e- 
tltlon  filed  by  the  appellant  in  the  county 
court  of  Multnomah  county  aa  guardian 
of  Linda  and  Ben  Campbell  HoUaday. 
minor  helra  of  Esther  HoUaday,  deceased. 
The  object  of  the  proceeding  is  to  obtain 
a  final  settlement  and  distribution  of 
the  estate  of  the  deceased,  now  in  the 
bands  of  Bulus  Ingalls,  executur  of  her 
last  will  and  testament.  It  sufficiently 
appears  from  the  record  that  all  of  the 
debta  of  Bather  HoUaday  have  been  paid, 
and  that  there  are  no  claims  outstanding 
against  her  estate.  It  also  appears  that 
the  executor  has  collected  ail  debts  due 
said  estate,  except  a  part  of  a  judgment 
recovered  by  hira  against  James  Steel, 
administrator  with  the  will  annexed  of 
Ben  HoUaday.  deceased,  and  some  un- 
recognized claim  against  the  United  States- 
for  alleged  depredations  committed  by 
Indians  uu  the  property  of  Ben  HoUaday 
many  years  ago.  As  to  the  first  claim,  it 
does  not  appear  from  the  recoi'd  before  ua- 
thnt  there  is  any  probability  that  any 
morn  can  be  collected  on  said  claim  than 
has  already  been  collected.  As  to  the  sec- 
ond claim,  it  depends  altogether  on  an 
adjudication  b.^  the  court  of  claims,  and. 
If  so  established,  upon  provision  by  con- 
gress for  its  payment.  The  county  court 
overruled  theapplicatiou  of  the  petitioner, 
from  which  he  ap|>ealed  to  the  circuit 
court.  That  court  affirmed  the  action  of 
the  county  court,  from  which  decree  this 
appeal  is  taken.    Reversed. 

C.  li.  Bellinger,  in  pro.  per.  G.  H.  WJll- 
tuws,  for  respondent. 

Strahan,  C.  J.,  (after  statlnff  the  facts 
as  ahuve.)  Counsel  for  respondent  did 
not  file  a  motion  to  dismiss  this  appeal, 
but  u  preliminary  ol>Jectlon  was  taken  l>y 
him  to  the  consideration  of  tnis  case  for 
the  reason  that  the  order  or  judgment 
complained  of  was  not  appealable.  Nor 
does  it  appear  that  any  objection  waa 
made  In  the  court  below  to  the  considera- 
tion of  the  appeal  from  the  county  court. 
i)n  the  argument  here,  however,  It  was  as- 
sumed by  counsel  on  both  sides  that,  if 
the  order  was  not  appealable,  there  was 
no  case  presented  for  the  consideration  of 
this  court,  and  to  that  question  our  at- 
tention will  first  be  directed.  .Section  5515. 
Uill's  Code,  defines  the  cli.'racter  of  the 
order  or  Judgment  from  which  an  appeal 
maybe  taken  thus:  "A  Judgment  or  de- 
cree may  be  revlesve'l  aa  prescribed  in  this 
title,  and  not  other\.  me.  An  oriler  affect- 
liiic  a  Hulmrantlal  right,  and  which  In 
effect  determintts  the  action  or  suit  so  aa 
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to  prevent  a  Judgment  or  decree  therein, 
or  a  final  order  affecting  a  Rubatantial 
right,  and  made  In  a  proceeding  after 
Judgment  or  decree,  for  tne  purpose  of  be- 
ing reviewed,  shall  be  deemed  a  Judgment 
or  decree."  The  qneetion,  therefore,  la 
whether  or  not  the  order  of  the  county 
court  refusing  to  distribute  the  money  in 
the  bands  of  the  executor,  or  to  require 
the  executor  to  file  his  final  account,  is  a 
"decree*^  'U'lthin  the  meaning  of  this  sec- 
tion of  the  Code,  and  therefore  reviewable 
on  appeal.  It  appears  from  this  record 
that  there  are  no  debts  outstanding 
against  the  estate  of  Esther  Holladay, 
and  that  ail  the  moneys  dun  her  estate 
have  been  collected  except  the  two  out- 
standing claims  referred  to  above;  that 
a  large  amount  of  money  is  now  in  the 
hands  of  the  executor;  and  that  there  is 
no  reasonable  probability  of  any  further 
collections.  Under  this  state  of  facts  the 
denial  of  the  guardian's  application  did 
affect  a  substantial  right  for  which  there 
is  no  remedy  unless  the  right  of  appeal  ex- 
ists. The  tact  that  this  application 
might  be  renewed  again  at  some  subse- 
quent time  is  no  answer  to  the  appel- 
lant's contention.  It  might  also  be  de- 
nied as  often  as  renewed,  and, if  no  appeal 
lies,  the  rights  of  the  petltlimer,  repre- 
senting the  heirs,  could  never  be  success- 
fully asserted ;  at  least  it  would  depend 
largely  upon  the  will  of  the  executor  when 
he  would  be  pleased  to  file  a  final  account. 
The  objection  that  the  executor  may  by 
some  poHHlbility  realize  something  on  the 
"depredation  claim,"  if  allowed  to  pursue 
It,  does  not  seem  to  be  coneluBive  for  the 
reoson  that  the  decree  of  the  county  court 
on  final  settlement  can  pass  that  claim  to 
the  guni*dlan  for  the  use  of  the  chlldinm, 
who  can  assert  the  same  with  lilce  effect 
as  can  the  respondent.  The  decree  ap- 
peale<l  from  will  therefore  be  reversed,  and 
the  court  below  is  dii-ected  to  reverse  the 
decree  of  the  county  court  of  Multnomah 
county,  appealed  from,  and  to  direct  that 
court  to  require  the  respondent  to  file  his 
final  account  as  executor  of  the  last  will 
and  testament  of  Esther  Holladay,  de- 
ceased, and  that  the  same  be  then  dis- 
posed of  according  to  law  and  the  usual 
practice  of  that  court. 


Galtin  v.  MacKenzir. 

(Supreme  Court  qf  Oregon.     Oct.  26, 1891.) 

Statotb  o»  PBAtrns— Sale— Accbptjlnce  and  Dk- 

MVERT. 

1.  The  object  of  the  words  in  the  clause,  sab- 
division  5,  i  785,  commonly  called  the  "Statute 
of  Frauds,"  "unless  the  buyer  accept  and  receive 
some  part  of  the  personal  property, "  is  to  require 
such  proof  of  the  existence  of  the  contract  as  will 
be  au  impediment  to  fraud  and  perjury. 

2.  To  constitute  an  acceptance  there  must  be 
a  delivery  of  the  goods  bv  '^^  vendor  with  the 
intention  of  vesting-  tbe  w-'ht  of  possession  in  the 
vendee,  and  there  must  k'^^  receipt  and  accept- 
ance by  the  latter  witli  ,?  /jotentioa  of  talclnK 
possession  as  owner.         (ij»  '  .  v~       = 

(SvUabw  by  Vie  C( 
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Judgment    for    plaintiff.     Defendant   ap- 
peals.   Affirmed. 

(Jeo.  H.  Durham  and  H.  O.  Piatt,  for 
appellant.  John  V.  Smith,  for  respond- 
ent. 

Lord,  J.  This  Is  an  action  to  recover 
money  upon  an  oral  agreement  to  furnish 
the  defendant  with  two  dresses,  and  for 
which  she  was  to  pay  the  several  Bums  spec- 
ified, when  completed.  The  answer  of  the 
defendant  alleges  that  thedressesweremis- 
flts,  and  that  they  were  never  received  and 
accepted  by  her,  which  In  denied  In  the  re- 
ply. On  the  trial,  as  the  agreement  was 
oral,  the  defendant  relied  upon  the  stat- 
ute of  frauds  to  exclude  the  testimony  for 
the  plaintiff,  and  also,  after  the  plaintiff 
rested,  moved  for  a  nonsuit  tor  the  same 
reason,  which  the  court  overruled  on  the 
ground  that  there  was  some  evidence  for 
the  jury  to  consider  whether  the  dresses 
were  received  and  accepted  under  the  con- 
tract. The  contention  tor  the  defendant 
was  that  the  agreement  in  question  was 
for  the  sale  of  personal  property  at  a 
price  of  more  than  950,  and  was  within 
subdivision  5,  §  785,  Hill's  Code,  otherwise 
called  the  "Statute  of  Frauds,"  and  was 
not  enforceable;  or  that  no  evidence  of  It 
w^ns  admissible,  unless  the  defendant  bad 
accepted  or  received  the  property,  or  paid 
some  part  of  the  purchase  money.  The 
court  adopted  the  view  oti  the  law  that 
the  agreement  was  for  the  sale  of  personal 
property  at  a  price  exceeding  950,  but  left 
it  to  the  jury  to  determine  from  the  evi- 
dence whether  ornot  there  had  been  any 
receipt  and  acceptance  of  the  dresses  as 
would  take  it  out  of  the  statute.  As  the 
verdict  was  for  the  plaintiff,  it  must  be 
presumed  that  there  was  a  receipt  and 
acceptance  of  the  dresses  under  the  con- 
tract, upon  the  evidence  submitted.  Up- 
on this  state  of  the  record,  the  only  ques- 
tion raised  for  the  defendant  and  appel- 
lant Is  that  there  is  no  sufficient  evidence 
of  receipt  and  acceptance  of  the  dresses  to 
show  compliance  with  the  terms  of  the 
statute.  The  trial  court  and  counsel  for 
the  defendant  are  in  accord  that  the  agree- 
ment was  for  the  sale  of  personal  proper- 
ty, and  within  the  statute,  but  disagree 
as  to  the  snfHciency  of  the  subsequentacts 
done  by  the  parties  to  comply  with  Its 
terms.  We  are  not,  therefore,  called  upon 
to  determine  whether  the  agreement  in 
this  case  should  be  considered  as  a  con- 
tract for  the  Bale  of  personal  property, 
and,  as  such,  within  the  statute,  or  a  con- 
tract for  services  and  materials,  and,  as 
such,  not  within  that  statute.  That  is 
a  mooted  question,  upon  which  therein 
an  irreconcilable  conflict  of  authority,  and 
which  we  are  not  required  nor  requested 
to  consider,  nnles.s  the  evidence  Is  wholly 
Inadequate  to  prove  the  receipt  and  ac- 
ceptance of  the  dresses, and  the  trial  court 
erred  in  submitting  it  to  the  Jury.  In 
that  event,  the  counsel  for  the  plaintiff 
and  respondent  is  prepared  to  urge  that 
the  agreement  is  not  a  contract  of  sale, " 
Y)Ut  a  contract  for  labor;  In  a  word,  that 
the  facts  disclose  that  the  dresses  were  to 
be  manufactured  especially  for  the  defend- 
ant, and  upon  her  special  order,  and  not 
lor  the  general  market;  and  within  the 
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rnle  eatabllshed  by  many  highly  respecta- 
ble decisiunB  the  contract  l8  not  within 
the  statute.  AoBumiuR.  for  present  pur- 
pi>soH,  that  the  court  adopted  the  jjroper 
view  ol  the  iaw  as  applied  tt>  the  facts,  we 
are  to  consider  whether  tliere  was  evi- 
dence which  would  entitle  the  jury  to  find 
that  there  was  such  acceptance  and  re- 
ceipt of  the  property  as  would  8ati;»fy  the 
proviHiouB  of  the  statute.  It  is  said  that 
the  clause,  "unless  the  buyer  accept  and 
receive  some  part  of  the  personal  proper- 
ty," Is  Intended  to  require  such  proof  of 
the  exlHtence  of  the  contract  as  will  be  an 
imiiedlment  to  fraud,  perjury,  aud  mis- 
take Shlndler  v.  Houston,  1  N.  Y.  2«51. 
To  constitute  an  acceptance  within  the 
meaning  of  this  provision  the  purchaser 
must  so  deal  with  the  property  as  to 
prove  that  he  aclcnowledsred  the  existence 
of  the  contract.  There  must  bu  some  act 
rn  his  part  plainly  recoKuizIng  the  exist- 
ence of  the  contract,  and  that  the  proper- 
ty has  been  i-ecelved  in  accordance  there- 
with. The  property  must  be  completely 
transferred,  which  Includes  both  delivery 
by  the  vendor  and  acceptance  by  the  ven- 
dee. There  must  be  a  delivery  of  the 
ifoodB  by  the  vendor  v^ith  an  intention  of 
vesting  the  right  <jf  possession  in  the  ven- 
dee, and  tnere  must  be  an  actual  receiving 
and  acceptance  by  the  latter  with  the  in- 
tention of  takinp  possession  as  owner. 
Stone  V.  Browning,  51  N.  Y.  211:  Gllman 
V.  Hill,  36  N.  H.311 ;  Redington  v.  Roberts, 
:>5  Vt.  CIKJ;  Baker,  .Sales.  §  2S5.  But  any 
unequivocal  act  or  acts  on  the  part  of  the 
purchaser  which  amount  to  an  assertion 
of  ownersliip  of  the  property  are  Mufticient 
to  take  the  sale  out  of  the  statute.  Acts 
of  otvuerhhip,  consistent  only  with  the  in- 
tent to  keep  the  property,  are  often  sutti- 
cient,  and  sonietlrnes  conclusive,  evidence 
of  acceptunce.  Vincent  v.  GeruKmd,  11 
Johns.  283;  Gray  v.  Davis,  10  N.  Y.  2S5; 
Benj.  Sales.  Amer.  notes,  p.  152.  The  im- 
portant matter  is  that  the  act  or  acts  re- 
lied upon  as  constituting  a  receipt  and  ac- 
ceptance must  establish  the  broad  fact  of 
the  relatidu  of  vendor  and  vendee.  Rem- 
Ick  v.  Sandford.  120  Mass.  309.  When 
that  is  shown  to  exist  as  the  result  of  the 
transaction,  it  includes  a  receipt  aud  ac- 
ceptance sutflcient  to  satisfy  the  statute. 
The  question  of  acceptance  is  one  of  fact 
for  the  jury,  upon  all  the  evidence.  Gar- 
field V.  Paris,  !M5  U.  S.  5.57.  "And  it  should 
be  steadily  borne  in  mind,"  says  Mr. 
Baker,  "that  tlie  acceptance  and  receipt 
coiitentplnted  by  the  statute  of  frauds  and 
as  adjudKed  by  the  cases  must  always 
l)e  governed  by  the  circumstances  sur- 
rounding the  transaction,  as  to  whether 
there  has  been  such  acceptance  and  re- 
ceipt: and  that  in  general  these  fncts  are 
to  be  passed  upon  by  the  Jury."  Baker, 
Sales,  §  2H2u,  With  these  suggestions  as 
to  the  law,  we  now  come  to  make  its  ap- 
plication tdthefocts.  The  defend  ant  select- 
ed certain  dress  goods  and  the  trimmings 
from  the  store  of  the  plaintiff,  and  ordered 
them  manufactured  into  two  dresses,  to 
correspond  to  particular  styles  she  iiad 
chosen  from  a  fashion  plate.  V.'hile  the 
dresses  were  being  made  she  called  several 
times,  as  is  customary,  to  try  them  on.  so 
as   to   be  cerluia  to  secure  a  good  fit. 


When  the  first  dress  was  completed  she 
tried  It  on,  inspected  It,  and  expressed 
herself  satisfied  in  every  particular,  and 
or<lered  it  sent  to  her  boarding-house,  a 
square  distant,  which  the  plaintiff  did  as 
directed.  In  the  evening,  for  the  purpose 
of  exhibiting  her  dress  to  other  ladies, 
she  put  it  on,  and  the  opinion  was  ex- 
pressed that  the  trimming  was  somewhat 
too  flashy  for  her.  Next  morning  she  car- 
ried the  dress  back,  not  to  reject  it,  but  to 
order  the  trimming  upon  it  changed.  Slie 
'  owned  that  the  trimming  was  of  her 
I  own  selection,  but  said  that  it  did  not 
suit  I'.er,  or  that  she  liad  now  bec(»me  dis- 
satisfied with  it,  and  selected  and  bouglit 
other  trimming  to  be  substituted,  and 
left  her  dress  (ohavethechangemadeasshe 
had  directed.  These  facts  plainly  indicate 
delivery  and  acceptance,  and  are  not  much, 
if  at  all,i-elied  upon  to  show  a  want  of  evi- 
dence. It  is  the  other  dress  upon  which  a 
want  of  evidence  is  relied  to  show  its  receipt 
and  acceptance.  The  evidence  discloses 
that  after  it  was  finished  it  was  also  tried 
on  and  examined;  that  it  fitted  her,  and 
that  she  expressed  herself  satisfied  with  it. 
In  a  word,  that  it  fitted  her,  and  that 
she  would  take  It.  She  thought  a  differ- 
ent lace.  Involving  a  slight  change,  would 
be  more  becoming,  or  in  better  taste,  and 
selected  other  lace,  and  left  the  dress  with 
the  plaintiff  to  make  such  change,  and 
for  the  further  reason  that  she  expected 
to  wear  it  to  a  tea-party  the  ensuing 
day,  and  preferred  to  put  it  on  at  the 
plaintiff's,  evidently  to  avail  herself  of  the 
skill  and  taste  of  the  plaintiff  in  making 
up  her  toilet  for  that  cccasion.  The  dress 
was  made  out  of  the  material  she  had  se- 
lected, and  in  the  style  she  had  ordered. 
It  was  all  right  and  satisfactory,  and 
was  taken  off,  left  with  the  plaintlR  for 
the  purposes  stated,  and  for  her  own  con- 
venience aud  accommodation.  As  the  evi- 
dence shows  that  the  cre<lit  of  the  defend- 
ant was  so  good  that  no  security  for  the 
price  was  desired  or  relied  upon, and  that, 
when  the  materials  were  selected  and  or- 
dered made  into  dresses,  the  ordinary 
precautions  usually  taken  were  disregard- 
ed, it  is  plain  that  when  the  plaintiff  put 
the  defendant  In  possession  of  the  dresa  Ic 
was  to  ascertain  if  it  fitted  lier,  aud,  if 
It  did,  that  it  was  intended  as  a  delivery 
of  it.  This  is  not  disputed.  Under  such 
circumstances,  when  the  defendant  tried 
on  the  dress  and  examined  it,  and  declared 
It  satisfactory,  the  dress  being  in  her  pos- 
session, she  accepted  it.  It  was  delivered 
for  her  acceptance  if  it  fitted,  and  when 
she  received  it  for  that  purpose,  and.  In 
pursuance  of  it,  tried  it  on,  and  it  fitted 
her,  and  she  expressed  nerself  satisfied 
with  it,  site  accepted  It.  Her  subsequent 
acts  were  for  her  own  accommooatlon. 
and  performed  by  the  defendant  on  her 
order.  It  was  to  suit  her  own  conven- 
ience and  to  carry  out  her  own  instruc- 
tions that  both  dresses  were  left  with  the 
plaintiff,  and  her  conduct  in  respect  to 
them  indicates  that  she  considered  she 
was  dealing  with  her  own  property,  and 
Is  only  consistent  with  such  ownership. 
A  telegram  unexpectedly  summoning  the 
defendant  to  leave  town,  she  left  her 
dresses  behind,  and  when  thejr  were  sent 
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to  her  she  ilecTlned  to  acnept  them.  Under 
the  facta  we  think  the  evidenco  was  Hoffl- 
ciont  to  be  submitted  to  the  Jury  on  the 
theoi-.v  on  which  the  case  was  tried ;  and 
us.  without  the  statute,  the  evidence  was 
tidniisKilile,  and  n  Iil{e  result  must  have 
ensued,  tlie  judgment  must  be  afUrmed. 


WisTKKS  V.  George  et  al. 
{Swpreme  Court  of  Or&jon.    Nov.  18, 18fll.) 

MUMCIPAL  COHPOKITIONS  —  ACTHOKITT  TO  ISSVB 

Bonus— Effect  of  Coxsouuation— Repeal  or 

Btatlte. 
1.  Act  Feb.  18,  1S91,  entitled  "An  act  to  aa- 
thorize  the  cities  of  Portland,  East  PortlaDd,  and 
Albina  to  build  one  or  more  bridf^es  across  the 
Willamette  river, "  and  providing  that  the  au- 
thority 80  conferred  should  be  exercised  by  a 
committee  to  be  appointed,  two  from  each  of  the 
cities  of  East  Portland  and  Albina,  and  foar 
from  the  city  of  Portland,  and  that  the  said  com- 
mittee should  have  power  to  issue  the  bonds  of 
the  three  cities  as  the  joint  obligation  of  said 
cities  to  an  amount  not  exceeding  1500,000,  was 
not  impliedly  repealed  by  Act  Feb.  19,  1891,  con- 
solidating the  three  cities  Into  one,  to  be  known 
as  the  "City  of  Portland, "  and  providing  that 
the  said  city  might  incur  an  Indebtedness  of  t500,- 
OUU  for  building  bridges  across  the  Willamette 
river,  but  that  it  should  never  incur  an  indebt- 
edness for  more  than  two  years,  except  by  the 
Issue  of  negotiable  bonds. 

S.  Act  Feb.  18,  1891,  was  not  rendered  nnga- 
tory  by  the  consolidation  act  of  Februair  19, 1891, 
but  the  duty  created  by  the  former,  and  made  to 
rest  upon  the  several  cities  therein  named,  con- 
tinued upon  the  uew  coiporatlon  after  the  con- 
solidation. 

Appeal  from  olrenit  court,  Multnomah 
eonnty:  I.^)Yai.  It.  Htkarnh,  Jud^e. 

Suit  by  H.  D.  Winters  atcainst  M.  C. 
Georee  and  others  to  enjoin  the  defend- 
ants from  issuinp  bonds  of  the  tliree  cities 
of  Portland.  Khsi  Portland, and  Alblnu  for 
the  purpose  ot  constructing  or  purchaslns 
one  or  more  bridKes  across  the  Willamette 
river.  A  demurrer  to  the  complaint  was 
sustained,  and  the  suit  was  dismissed. 
Plain titf  appeals.    Affirmed. 

Statemk.nt  by  TlIK  Cot  UT.  Thls  suit 
was  brought  for  the  purpose  of  restrain- 
ing the  defendants  from  issuing  bonds  and 
constructing  or  purchasing  one  or  more 
hridges  across  the  Willamette  river  at 
Portland,  as  contemplated  by  the  act 
passed  by  the  last  leKlslatnre,  and  gener- 
ally known  as  the"  Muesdortfer  Act, "  (Sesa. 
Acts  lN»l,p.  034et  seq.)  The  complaint 
cluirf^es  that  the  plaintiff  is  ares.deiit  and 
tax-payerln  the  city  of  Portland.  Or.,  or- 
ganized under  an  act  of  the  late  legislative 
assembly  of  this  state  for  the  consolida- 
tion of  the  cities  of  Portland,  East  Port- 
land, and  Albina;  that  said  legislative  as- 
Beinl)ly  passed  an  act,  which  was  filed  In 
the  ottic.e  of  the  secretary  of  state  on  the 
ISth  day  of  February,  isiil,  and  which  took 
effect  00  days  thereafter,  entitled  "An  act 
to  authorize  the  cities  of  Portland,  East 
Portland,  and  Albina  to  construct,  pur- 
chase, and  acquire,  by  condemnation  or 
other  means,  one  or  more  bridges  across 
the  Willamette  river  between  the  city  of 
Portland  and  the  city  of  Bast  Portland  iu 
Multnomah  county,  Oregon,  which  bridge 
or  bridges  shall  be  free  to  ail  pedestrians 
and  all  classes  of  vehicles  and  trntilc  ex- 
cept railways  and  street  railways. "  Sev> 
v.27p.no.20— €6 


eral  sections  of  the  act  are>  then  set  out; 
also  Rome  sections  of  the  Portland  con- 
solidation act,  which  will  be  more  particu- 
larly n<it1ced  further  on.  Tne  complaint 
then  continues:  Plaintiff  further  alleges 
that  said  defendants,  assuming  to  act  as 
said  bridge  committee,  are  threatening  to 
and  have  taken  steps  to  issne bonds  under 
and  in  accordance  with  section  20  of  said 
first-nnmed  act,  and,  unless  restrained  by 
an  order  of  this  court,  will  issue  said 
bonds,  and  thereb.y  subject  the  plaiatitf 
and  the  other  tax-payers  of  said  consoli- 
dated city  to  expense  and  trouble  In  re- 
sisting the  collartion  of  taxes  to  noy  the 
Interest  and  principal  of  said  bonds,  and 
will  pmbarrass  and  prevent  the  city  au- 
thorities of  said  city  of  Portland  from  is- 
suing the  necessary  bonds,  and  construct- 
ing or  acquiring  a  free  bridge  across  the 
Willamette  river,  as  provided  forln section 
190  of  said  last-mentioned  act;  that  de- 
fendants are  without  authority  of  law  to 
issue  said  bonds;  and  that  said  act  of  Feb- 
ruary 18,  1891,  providing  for  said  bridge 
committee,  was  repealed  and  abrogated 
by  said  act  of  February  19, 1891.  The  court 
belo'i^  sustained  a  demurrer  to  this  com- 
plaint, and  entered  a  final  decree  dismiss- 
ing the  suit,  from  which  this  appeal  was 

Wnj.  T.  Mulr,  City  Atty.,  for  the  city  of 
Portland:  Dolph,  Bellenger,  Mallnry  Jt 
Simon,  for  the  Willamette  Bridse  Com- 
pany; Stott,  Boise  iXr  Stott  and  Hall  A 
Showers,  for  the  Stark-Street  Ferry  Com- 
pany,— all  i)elng  of  counsel  for  appellant. 
WmiamaX  WoodanA Killlo,Starr<k Thom- 
as, ( P&xton  A  Paddock,  of  counsel,)  for  rn> 
spondentH. 

Strahan,  C.  J.  The  real  contention 
here  Is  that  the  act  consolidating  the 
cities  of  Portland,  East  Portland,  and  Al- 
bina Into  one  municipal  corporation  re- 
pealed by  implication  the  Mnesdorffer 
act,  and  that  is  the  only  question  pre- 
sented by  this  appeal.  A  brief  summary 
of  the  act  will  render  the  question  at  issue 
more  apparent.  The  first  section  pro- 
vides, in  substance,  that  the  cities  of  Port* 
land.  Bast  Portland,  and  Albina  are  here- 
by authorized  and  empowered  to  provide 
one  or  moi-e  suitable  and  commodious 
bridges  over  and  across  the  Willamette 
river,  at  such  points  betwe-n  the  north 
line  of  section  %,  township  1  N.,  range  1 
B..  and  the  south  line  of  section  8,  town- 
ship 1  S.,  range  1  £.,astothe  persons  here- 
in authorised  to  purchase,  construct,  hire, 
maintain,  conduct,  and  control  the  same 
may  be  deemed  moat  necessary  and  con- 
venient; said  in'idge  or  bridges  to  be  forever 
free  to  all  pedestrians  and  all  classes  of  vehi- 
cles and  truflic  except  railways  and  street 
railways;  and  to  that  end  said  cities 
may  acquire,  by  construction,  purchase, 
or  otherwise,  and  own  and  possess,  all 
such  bridges  and  all  such  real  and  person- 
al property  within  the  limits  hereinbefore 
mentioned  as  in  the  Judgment  of  the  per- 
sons herein  authorised  to  construct,  pur- 
chase, keep  up,  and  maintain  the  same 
maybe  necessary,  and  for  such  purpose 
may  also  issue  bonds,  and  dispose  of  the 
same,  as  hereinafter  provided  :  provided, 
the  place  ur  location  of  any  bridge  con- 
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structed  and  the  plan  thoreof  shall  be  sub- 
mitted to  and  approved  by  the  secretary 
of  war.  Section  2,  in  substance,  provides 
that  the  power  and  authority  given  to 
said  cities  by  section  1  to  construct,  pur- 
L-hHse,  hire,  l<ecp  up,  and  maintain  brldKes 
across  the  Willamette  river,  and  to  issue 
and  dispose  of  bonds  therefor,  shall  lieexer- 
cised,  as  hereinafter  provided,  by  eight 
tax-payers  of  said  Multnomah  county,  to 
be  appointed  by  the  two  judges  of  the  cir- 
cuit court  of  the  state  of  Orejion  for  the 
county  of  Multnomah, — two  each  from  the 
said  cities  of  East  Portland  and  Albina, 
and  four  from  said  city  of  Portland.— who 
shall  be  styled  the  "Bridge  Committee," 
and  thereinafter  mentioned  and  referred 
to  as  the  "committee."  Section  3  requires 
the  judecs  to  appoint  tlie  "committee" 
within  iO  days  after  the  act  took  effect, 
and  to  cause  them  to  be  notified  of  their 
appointment.  Section  4  requires  the  com- 
mittee to  meet  and  i>rganlze  within  20 
days  after  their  appointment,  flrst  giving 
notice  of  the  time  and  place  of  such  meet- 
ing by  Ave  of  their  number  in  a  daily 
newspaper  of  the  dty  of  Portland.  Sec- 
tion 5  empowers  the  committee  to  fill 
vacancies  in  that  body  by  death,  resigna- 
tion, or  removal  from  the  city  of  whicli  he 
was  a  resident,  or  otherwise;  defines  the 
qualification  a  person  must  possess  to  fill 
a  vacancy,  and  the  number  of  members 
necessary  to  constitute  a  quorum.  Sec- 
tion 6  defines  the  chairman's  duties,  and 
authorizes  the  committee  to  appoint  a 
chairman  from  their  number  for  the  time 
being,  when  the  chairman  Is  absent.  Sec- 
tion 7  further  defines  the  duties  of  the 
chairman.  Section  8  defines  the  duties  of 
clerk  of  the  committee.  S«-ction  9  empow- 
ers the  committee  to  aoDoint  a  treasurer, 
who  shall  give  bond  in  such  sum  as  it 
may  require,  and  defines  his  duties.  Sec- 
tion 10  makes  it  the  duty  of  the  clerk  and 
treasurer  to  perform  such  (sther  duties  as 
the  committee  may  require,  fixes  the  ten- 
ure of  their  offices  during  the  pleasure  of 
the  committee,  and  their  salaries  at  such 
sums  as  the  committee  may  prescribe. 
Section  11  authorizes  the  committee  to 
employ  and  discharge  such  other  agents, 
workmen,  laborers,  and  servants  at  such 
compensation  or  wages  as  it  may  deem 
necessary  for  the  accomplishment  of  the 
purposes  of  the  act.  Section  12  makes  it 
the  duty  of  the  committee  to  meet  in  one 
of  said  cities,  at  such  times  and  places  as  it 
may  designate,  at  least  once  a  month,  and 
at  such  other  times  as  it  may  appoint. 
Section  13  defines  in  what  manner  the 
committee  and  Its  officers  shall  qualify. 
Section  14  is  as  follows:  "For the  purpose 
of  carrying  this  act  into  effect  the  commit- 
tee is  authorized  to  issue  and  dispose  of 
bonds  of  said  three  cities  of  the  denomina- 
tion of  from  ¥100  to  f  1,000,  as  the  pur- 
chaser may  desire,  with  interest  coupons 
attached  thereto,  the  par  value  of  whlcb 
shall  not  exceed  f500,000,  signed  by  Its 
chairman  and  countersigned  by  its  clerk; 
said  bonds  to  be  Issued  as  the  joint  obli- 
gation of  the  three  cities,  whereby  each 
of  said  cities  shall  be  held  and  considered, 
in  substance  and  effect,  to  undertake  and 
promise  in  consideration  of  the  premises 
to  pay  to  the  bearer  of  each  of  said  bonds, 


at  the  expiration  of  thirty  years  from 
the  date  thereof,  the  sum  named  therein, 
together  with  interest  thereon  at  the 
rate  of  five  per  cent,  per  annum,  payable 
yearly,  as  provided  by  said  coupons." 
Section  15  provides,  in  effect,  that  when- 
ever such  bridges  have  been  constructed, 
purchased,  or  hired,  and  are  all  ready  for 
use,  or  the  limit  of  the  sum  authorized  to 
be  expended  has  been  reached,  there  shall 
be  selected,  as  therein  provided,  four  per- 
sons, for  the  purpose  of  maintaining,  man- 
aging, and  keeping  in  repair  said  bridges, 
who  shall  be  styled  individually  "Bridge 
ConimlBsioners, "  and  collectively  the 
"Bridge  Commission,"  and  thereafter  the 
power  and  authority  given  to  said  cities 
to  construct,  purchase,  and  hire  one  or 
more  bridgon  shall  be  exercised  as  therein- 
after provided  by  said  commission.  Sec- 
tion 16  provides  how  the  commlsslonei-s 
shall  be  selected,  their  places  of  reriiilence, 
term  of  office,  and  how  their  successors 
shall  be  appointed,  etc.  Section  17  pro- 
vides how  the  commission  shall  organize, 
what  officers  it  may  appoint,  and  regu- 
lates Its  meetings.  Section  18  provides 
when  and  In  what  manner  the  commis- 
sion shall  succeed  to  the  powers  and  duties 
of  the  committee,  and  section  1!)  contains 
a  succinct  enumeration  of  the  powers  and 
duties  of  the  commission.  Section  20  pro- 
vides the  method  of  levying  a  tax  annual- 
ly to  meet  the  probable  expense  of  main- 
taining and  keeping  in  good  condition 
during  the  ensuing  year  the  bridges  so 
constructed,  hired,  and  purchased  as  in 
said  act  contemplated;  also  the  costs  of 
Improvements,  if  any,  together  with  one 
year's  interest  on  all  bonds  issued  by  the 
bridge  committee,  and  still  outstanding. 
The  remaining  sections  of  the  act  need 
not  be  referred  to,  because  their  construc- 
tion or  effect  is  not  involved  in  this  suit. 
Two  sections  of  the  Portland  consoli- 
dation act,  which  was  filed  in  the  office  of 
the  secretary  of  state  on  the  19th  day  of 
February,  1K91,  and  it  is  alleged  took  efiect 
90  days  thereafter.  It  is  claimed  elthpr  re- 
pealed the  foregoing  act  by  implication 
or  rendered  it  nugatory.  The  sections  of 
the  art  are  as  follows:  "Sec.  189.  Ex« 
cept  as  otherwise  expressly  provided  or 
permitted  by  this  act,  indebtedness  of  the 
city  of  Portland  must  never  exceed  in  the 
aggregate  $150,000,  except  that  said  city 
may,  in  addition  thereto,  incur  an  in- 
debtednens  of  f  500,000  for  the  erection  and 
furnishing  of  a  city  hall. In  addition  to  the 
^175,000  heretofore  authorized  for  that 
purpose;  |;2,.WO,000  heretofore  authorized 
for  the  purpose  of  furnishing  the  city  and 
the  inhabitants  thereof  with  water;  9250,> 
000  for  the  purchasing  and  improving  city 
parks;  and  f 500,000  for  building,  buying, 
leasing,  or  otherwise  providing  free 
bridges  across  the  Willamette  river;  nor 
shall  said  city  ever  contract  any  debt  or 
assume  any  liability  In  any  mauner  what- 
ever, by  means  of  which  it  may  be  called 
upon  or  be  bound  to  pay  any  sum  of 
money  at  any  time  beyond  the  period  of 
two  years  from  the  date  of  such  contract 
or  assumption,  except  by  the  issue  of  ne- 
gotiable bonds.  Sec.  190.  The  city  of 
Portland  has  power  and  authority  to 
provide   by  ordinance  for  dredging   the 
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bars  In  the  Willamette  river,  and  for  im- 
proTing  and  kuepinK  improved  tlie  navi- 
gation of  the  Haine  witliin  and  t>elow  tlie 
city  of  Portiaud,  and  In  tbe  exercise  ol 
8uch  power  and  authority  may  p  'ovide 
and  use  all  means  necessary  or  convenient 
therefor,  not  prohibited  by  this  act,  In- 
cludiDK  the  levying  and  collectiug  of  the 
tax  provided  for  In  subdivision  2  of  sec- 
tion  37,  and  said  city  Is  hereby  authorlied 
and  empowered  to  contruct  and  maintain 
brid>?es  across  tlie  Willamette  river  at  any 
point  within  the  liniits  ol  the  said  city, 
not  already  occupied  by  bridKes  or  Terry 
lines,  witn  such  suitable  draws,  openinna, 
as  said  city  may  deem  proper;  and  It  shall 
havH  power  to  purchase  or  lease  any 
bridge  or  bridges  already  existing  across 
said  river  within  said  city  limits." 

Two  main  questions  were  relied  upon 
by  the  appeljant.  The  first  was  that  the 
Maesdorffer  act  was  repealed  by  implica- 
tion: and  the  second  was  that  It  was  ren- 
dered nugatory,  and  incapable  of  being 
enforced,  by  reason  of  tbe  changes 
wrought  in  the  three  cities  affected  by 
the  consolidation  in  uniting  them  into  one 
municipal  corporation.  These  questions 
wrill  be  separaately  considered. 

1.  It  is  elementary  law  that  repeals  by 
implication  are  not  favored.  It  ^  a  rea- 
sonable presumption  that  the  legislature 
did  not  intend  to  keep  reaDy  contradict- 
ory enactments  in  the  statute-book,  or 
to  effect  so  important  a  measure  as  the 
repeal  of  a  law  without  expressing  an  in- 
tention to  do  so.  Such  an  interpretation, 
tlierefore,  is  not  to  be  adopted,  unless  it 
be  inevitable.  Any  reasonable  construc- 
tion which  offers  an  escape  from  it  is  mrae 
lilcely  to  be  in  consonance  with  the  real 
intention.  Hence  it  is  said  to  be  a  rule 
founded  In  reason  as  well  as  in  abundant 
authority,  that,  in  order  to  give  an  act 
not  covering  the  entire  ground  of  an  ear- 
lier one,  nor  clearly  intended  as  a  substi- 
tute for  it,  the  effect  of  repealing  it,  the 
implication  of  an  intention  to  repeal  must 
necessarily  flow  from  the  language  used, 
disclosing  a  repugnancy  between  its  pro- 
visions and  the  earlier  law  so  positive  as 
to  be  Irreconcilable  by  any  fair,  strict,  or 
liberal  construction,  wliich  would,  with- 
out destroying  its  evident  Intent  and 
meaning,  find  for  It  a  reasonable  field  of 
operation,  preserving  at  the  same  time 
the  force  of  the  earlier  law,  and  constrn- 
':tig  both  together  In  harmony  with  the 
whole  course  of  legislation  on  the  subject. 
These  principles  are  laid  down  by  a  recent 
author,  (sfction  210,  Endl.  Interp.  St.,) 
and  by  Judge  Co«)ley,  (Const.  Llm.  •153.) 
Applying  these  principles  to  the  two  acts 
In  question,  and  construing  them  tu  pari 
WHteria.  is  there  such  a  repugnanc.v  be- 
tween them  that  they  cannot  stand  to- 
gether? We  think  not.  Section  189  of  the 
consolidation  act  does  not  in  any  way 
conflict  with  the  Muesdorffer  act.  That 
section  wns  doubtless  inserted  in  the 
charter  in  obedience  to  section  5,  art.  11, 
of  the  state  constitution,  which  requires 
that  acts  of  the  legislative  aHsembly  in- 
corporating towns  andcltles  shall  restrict 
their  powers  of  taxation,  borrowing 
money,  contracting  debts,  and  loaning 
tbtlr  credit.    The  only   repugnancy  that 


was  claimed  upon  the  argnment  to  exist 
between  tbe  two  acts  was  that  section 
18tt,  supra,  authorixed  the  city  to  contract 
an  Indebtedness  of  9aOn,00()  for  building, 
buying,  leasing,  or  otherwise  providing 
free  bridges  across  the  Willamette  river, 
and  the  words,  "exce])t  by  the  issoe  of 
negotiable  bonds. "  But  if  these  two  acts 
—or  at  least  the  parts underconsideration 
—are  in  pari  materia,— an  they  must  be, 
because  they  relate  to  the  same  subject, — 
the  whole  difficulty  vanishes.  On  the  sub- 
ject of  bridges  and  issuing  negotiable 
bonds  the  two  acts  are  to  be  read  as  one 
entire  act :  In  other  words,  so  much  of  the 
consolidation  act  as  relates  to  bridges  and 
tbe  issuance  of  negotiable  bonds  is  to  be 
read  as  if  they  were  actually  inserted  to 
the  Muesdortfer  act  as  a  part  of  it  And, 
viewing  the  two  acts  in  a  broader  sense, 
and  looking  at  the  objects  the  legislature 
bad  iu  view  in  passing  them,  and  the 
means  and  agencies  to  be  employed  to 
workout  results,  we  can  have  no  doubt 
of  the  correctness  of  our  conclusions  on 
this  subject.  One  porpoae  was  para- 
mount, and  that  was  to  secure  one  or 
more  free  bridges  across  the  Willamette 
river  between  the  cities  of  Portland  and 
East  Portland.  Tbe  Muoadortfer  act  was 
one  carefully  prepared  to  accomplish  that 
result.  The  agencies  to  be  employed  in  its 
execution  were  to  be  so  selected  that  they 
would  be  above  and  tree  from  the  con- 
flicting and  clashing  interests  that  mi^ht 
so  readily  defeat  the  whole  legislative  in- 
tent if  the  quetition  were  placed  within 
reach  of  their  Influence.  Is  It  at  all  prob- 
able that  the  legislature  intended  to  haz- 
ard such  Important  results  by  repealing 
the  very  act  so  admirably  designed  for 
their  accomplishment  only  about  three 
days  after  its  enactment?  Such  a  suppo- 
sition has  no  foundation  in  the  text  of  tbe 
act,  and  is  at  variance  with  tlie  expressed 
legislative  intent  apparent  on  tbe  face 
of  both  acta. 

2.  The  other  objection  relates  to  the 
changes  made  by  the  consolidation  act  in 
reducing  the  three  cities  of  Portland,  East 
Portland,  and  Albiua  into  one  city,  to  he 
known  as  tbe  "City  of  Portland."  It  is 
suggested  that  the  Muesdorffer  act  byits 
terms  contemplated  the  exl«tence  of  the 
three  cities,  and  that,  since  two  of  them 
have  ceased  to  exist,  the  execution  of  the 
act  has  been  rendered  impossible  by  oper- 
ation of  law.  It  must  be  conceded  that 
tbe  power  of  the  legislature  over  public 
corporations  within  the  state,  so  far  as 
concerns  their  existence  and  boundaries, 
is  practically  without  limit,  unless  re- 
strained by  some  provision  of  the  consti- 
tution, (Martin  v.  Dix,  52  Miss.  53;  City  of 
St.  Louis  V.  KuHsell,  9  Mo.  •507 ;  Smith  v. 
McCarthy, .56  Pa.  St. 359;  Commlsslonersof 
Laramie  Co.  v.  Commissioners  of  Alban.v 
Co.,  92  U.S.  307;)  and  several  municipal 
corporations  may  be  consolidated  into 
one,  even  without  the  consent  of  the  cor- 
porations affected,  if  the  legislature  so 
provide.  It  would  seem  to  result  as  a 
consequence  of  this  doctrine  that,  if  a 
duty  is  created  by  law,  and  made  to  rest 
upon  several  municipal  corporations,  and 
afterwards  they  should  be  consolidated 
into  one  corporation,  which  waB0:t7f^ 
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the  name  of  one  only  of  Buch  corpora- 
tions, such  duty,  being  a  continuing  one, 
rests  npon  the  new  corporation  created 
by  the  consolidation.  This  is  a  necesgary 
consequence,  arising  out  of  the  nature  ut 
the  duty  Itself.  The  legislature,  not  hav> 
Ing  repealetl  the  act  creating  and  declar- 
ing it.  Intended  that  said  duty  should  be 
perfortne<1,  and,  having  merged  the  ex- 
istence of  two  of  the  corporations  in  this 
case  into  the  larger  one,  cast  the  duty 
upon  such  consolidated  corporation.  And 
why  not?  The  distinction  contended  for 
iB  in  name  only.  The  same  territory, 
the  same  inhabitants  and  property,  will 
be  affected  In  the  same  way  that  they 
would  have  been  if  the  change  had  not 
been  made.  No  possible  injury  can  re- 
sult to  any  one  hy  this  construction,  and 
it  carries  into  effect  the  manifest  legisla- 
tive intent.  The  provisions  in  section  13, 
and,  perhaps.  In  some  other  parts  of  the 
Muesdorffer  act,  referring  to  the  "three 
cities,"  "each  of  said  cities,"  and  other 
similar  expressions,  will  have  to  be  read 
In  the  singular,  and  be  held  to  refer  to 
the  city  of  Portland  only.  This  is  the 
necessary  effect  of  the  adoption  of  the 
consolidation  act.  By  that  act  the  char- 
ters of  the  cities  of  East  Portland  and 
Alblna  were  repeale<1,  leaving  the  duty 
created  by  the  Muesdorffer  act  to  be  per- 
formed by  the  city  of  Portland,  but  hav- 
ing the  added  territory  and  inhabitants 
of  the  other  two  cities  to  aid  it  in  its  per- 
formance. The  decree  appealed  from  must 
be  affirmed. 


Du  BoiB  V.  Perkins. 

(Supreme  Court  of  Oreaon.    Oct  26, 1891.) 

Heaksat  EviDENCB— Presumptions  on  Appeal — 
Sale  op  Goods— Undisclosed  Principal. 

1.  A  conversation  between  the  porter  at  &n 
hotel  and  one  K.,  in  relation  to  certain  goods 
then  t>eing  delivered  at  the  hotel  for  P.,  who 
was  not  present,  is  not  competent  evldenue  in  an 
action  against  P.  for  the  price  of  the  goods. 
Such  conversation  is  hearsay. 

2.  On  appeal,  error  will  not  be  presumed, 
but,  where  it  is  shown  by  the  record,  there  Is 
no  presumption  that  it  was  rendered  harmless 
or  obviated  during  the  trial,  where  the  record  is 
silent. 

8.  An  iwont  intrusted  with  the  possession  of 
the  goods  of  another  for  sale,  may  sell  the  same 
to  one  who  has  no  knowledge  of  his  agency,  and 
receive  the  purchase  money  therefor;  and  in 
lilie  manner,  if  he  sell  in  his  own  name,  without 
disclosing  his  principal,  he  may  receive  the  par- 
chase  money  for  the  goods  sold. 
(Sj/Uafriw  by  the  Court.) 

Appeal  from  circuit  c(»urt,  Multnomah 
county ;  E.  D.  Shattcck,  Judge. 

Action  by  C.  L.  Du  Bols  against  R.  S. 
Perkins  to  recover  the  value  of  certain 
cigars.  Judgment  tor  plaintiff.  Defend- 
ant appeals.    Reversed. 

Statemknt  by  tub  Court.  This  is  an 
action  to  recover  $412.50,  the  value  of  a 
certain  lot  of  cigars  alleged  to  have  been 
sold  by  the  plaintiff  to  the  defendant,  at 
his  request.  The  evidence  oHered  tended 
to  prove  that  one  Ed  Kidder  negotiated 
the  sale  to  the  defendant,  and  billed  the 
cigars  to  Perkins  in  his  own  name.  The 
defendant  was  not  present  when  the 
cigars  were  taken  to  his  place  ol  busiaess. 


and  hia  contention  Is  that  he  bought  the 
cigars  of  Kidder,  and  paid  him  for  the 
same,  without  any  notice  that  they  were 
owned  or  claimed  by  the  plaintiff.  The 
plaintiff,  to  sustain  the  IssneH  on  his  part, 
called  one  C.  A.  Smith  as  a  witness,  who 
testified  that  he  was  adrayraan,and  deliv- 
ered the  cigars  to  the  defendant.  He  was 
then  asked  by  plaintiff's  counsel  the  fol- 
lowing question:  "Who  did  you  deliver 
the  cigars  to,  and  who  was  present  when 
you  delivered  them?"  And  he  answered: 
"I  delivered  them  to  the  porter  at  the 
hotel.  I  think  it  was  Mr.  Perkins'  son. 
There  were  oresent  Ed  Kidder,  besides  the 
porter  and  myself."  And  this  question: 
"What  conversation  took  place  when 
these  cigars  were  delivered?"  Proper  ol»- 
jectiona  were  made  to  this  question,  but 
the  same  were  overruled,  and  an  exception 
taken,  and  the  witness  answered:  "The 
porter  said  to  Mr.  Kidder,  'I  see  you  are  in 
the  cigar  business  now;'  and  Mr.  Kidder 
answered,  'No:  I  am  Juat  helping  out  Du 
Bois.'"  A  verdict  and  judgment  were  ren- 
dered tor  the  plaintiff,  from  which  judg- 
ment this  appeal  is  taken. 

R.  R,  Giltner  and  J.  J.  Daly,  for  appel- 
lant.   JIT.  A'.  jSteeKcs,  for  respondent. 

Strahan,  C.J.  Only  a  single  question  \t 
presented  on  this  appeal,  and  that  1« 
whether  or  not  Smith's  evidence  in  detail- 
ing the  conversation  of  the  porter  and 
Kidder  at  the  time  the  cigars  were  deliv- 
ered was  competent.  The  defendant  was 
not  present  at  tlie  time  of  this  conversa- 
tion, and  it  is  not  shown  that  the  portei 
was  his  agent.  How  this  conversation 
could  affect  or  bind  him  does  not  appear; 
In  fact,  its  competency  was  not  claimed  on 
the  argument  here,  only  as  it  may  be  sup- 
posed to  have  been  rendered  competent  by 
other  evidence  given  upon  the  trial,  but 
which  Is  not  in  the  bill  of  exceptions.  It 
was  accordingly  argued  that,  for  the  pur- 
pose of  sustaining  the  Judgment,  we  must 
presume  that  such  evidence  was  actually 
given  upon  the  trial.  But  this  is  not  the 
correct  rule.  While  It  is  true  that  error 
will  never  be  presumed, the  converseof  the 
proposition  1h  equally  true.  When  error 
does  affirmatively  appear,  it  will  not  be 
presumed  that  it  was  rendered  harmless 
or  removed.  It  it  were  so,  the  respondent 
must  see  to  it  that  the  matter  which  ren- 
ders it  harmless,  or  removes  it,  is  made  to 
atllrmatively  appear  in  the  bill  of  excep- 
tions. By  this  evidence  the  plaintiff 
sought  to  charge  Perkins  with  knowledge 
of  bis  rights  in  the  cigars,  for  which  pur- 
pose it  was  not  competent.  Inasmuch  as 
there  must  be  a  new  trial,  we  think  proper 
to  suggest  our  views  upon  another  phase 
of  this  case.  Perkins'  contention  is  that 
he  bought  the  cigars  of  Kidder,  who  billed 
them  to  him  In  his  (Kidder's)  name,  who 
delivered  them  at  his  place  of  ijusiness.and 
that  before  this  action  was  brought  he 
paid  Kidder  the  full  price  agreed  to  be  paid 
therefor  without  any  knowledge  of  Du 
Bois'  interest.  We  think  under  these  cir- 
cumstances, even  though  the  cigars  may 
have  been  the  property  of  Du  Bois,  Kidder 
had  authority  to  collect  and  receive  the 
money.  Keown  v.  Vogel,  25  Mo.  App.  !6; 
Pardrldge  v.  Bailey.  20  lU.  App.  351;  Lua> 
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wig  V.  Gme<ipie.  (N.  T.  App.)  UN.  B.  Bep. 
835:  Rouser  v.  Dardeu,  (Ga.)  7  S.  E.  Rep. 
»19.  The  indgment  appealed  from  must 
be  reversed,  aud  the  cause  remanded  fur  a 
new  trial. 

Epstein  t.  State  Ins.  Co. 

{Supreme  Court  of  Oregon.    Oct.  28, 1891.) 

Rbformation  of  Issdrancb  Pouot — Action  ok 

PoMCT — Damages. 

1.  A  policy  of  fire  insurance  upon  separate 
articles  oi  personal  property  will  not  be  re- 
formed, so  as  to  cover  the  property  as  a  whole, 
on  the  ground  of  mistake,  when  the  only  evidence 
thereof  is  the  testimony  of  the  insnred  and  his 
wife,  which  is  vague  and  uncertain,  and  contra- 
dicted by  the  insurance  agent,  who  testifies  that 
he  informed  the  insured  that,  under  the  com- 
pany's rules,  the  policy  must  specify  a  separate 
amount  on  each  article. 

2.  A  tailor,  dependent  upon  his  trade  for  sup- 
port, who  lived  with  his  wife  and  two  children 
in  four  small  rooms,  procured  a  policy  against 
fire  of  $900  on  his  household  goods,  ftimiture, 
clothes,  and  tailor's  trimmings.  He  testified  that 
they  were  worth  tl,700,  and  that  most  of  them 
were  bought  out  of  his  eai  nines  for  the  past 
eight  months,  which,  as  shown  by  the  evidence, 
did  not  exceed  tl,100.  When  he  obtained  the 
insurance  he  had  but  scanty  means.  His  esti- 
mates as  to  his  loss  were  extravagant,  and  he 
was  contradicted  by  the  insoranoe  agent,  his 
neighbors,  and  the  firemen.  The  trunk  Of  trim- 
mings, stoves,  and  some  other  articles  of  furni- 
ture were  removed,  and  were  only  damaged 
slightly.  Held,  that  the  evidence  did  not  war- 
rant a  judgment  for  1900. 

Apppal  from  circuit  coart,  Multnomab 
county;  Loyal  B.  Stearns,  Judge. 

Suit  by  N.  Epstein  agafhst  the  State  In- 
surance Company  for  the  reformation  and 
enforcement  of  a  policy  of  fire  Insurance. 
From  a  Judgment  (or  plaintiff,  defendant 
appeals. 

W.  "'.  ThHyer  and  L.  A.  McNary,  for 
appellant.  Thomas  O'Dny,  for  respond- 
ent. 

Bran,  J.  This  Is  a  suit  to  reform  an  in- 
surance policy  issued  by  the  defendant 
company  to  plaintiff,  undertbe  name  of  M. 
Epstein,  against  loss  or  damage  by  fire  to 
the  amount  nf  9iH)0,  as  follows:  9500  on  his 
household  furniture,  useful  and  ornament- 
al, and  family  stores;  f200  on  family  wear- 
ing apparel ;  flOO  on  his  trunk  of  tailor's 
trimmings;  foO  on  his  sewing-machine;  f26 
on  carpets;  and  ^2.^  on  two  stoves,  (an 
equal  amount  on  eacli ;)  and  for  enforcing 
said  policy  as  reformed.  It  is  alleged  that 
by  the  contract  of  insurance  the  policy  was 
to  he  issued  to  N.  Epstein  against  loss  or 
damage  by  lire  to  the  amount  of  f900, 
generally  on  the  property,  without  speci- 
fying the  amount  on  each  particular  item. 
This,  being  denied,  presents  the  first  ques- 
tion for  our  examination.  It  has  long 
since  been  settled  that  a  court  of  equity 
will  not  reform  a  deed  or  other  instrument 
in  writing  upon  tlie  tk^ound  of  mistflKe. 
unless  the  mistake  Is  (P^^hllshed  bv  p/pa  r 
and  satisfactory  e^r^„,.e.  Shlv„i„  -o- 
Welch.  2  Or.  2^.-  i«W£'f''rfeVte.  5  f^^.^o  j 
Evarts  v.  Ste^er.  flsf-.^.  Stenh ''^^ 
Murton,6  Or  193;  /f  JfJ^a  v.  ^Ss  ^Z,' 
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Is  well  settled  that  an  ieipplicatio'n  to  re- 
form a  written  contract,  on  the  ground  of 
accident  or  mistake,  must  be  supported  by 
clear  and  satisfactory  proof ;  otherwise  it 
will  not  be  granted.  If  the  testimony  is 
conflicting,  or  of  such  undecisive  charac- 
ter as  to  raise  a  substantial  doubt  In  the 
mind  of  the  court,  the  contract,  as  writ- 
ten, must  stand.  Besides  the  ordinary 
burden  of  proof  which  rests  upon  every 
litigant  who  holds  the  afflrmative  of  an 
issue,  there  is  in  this  class  of  cases  the  ad- 
ditional burden  of  overcoming  the  strong 
presumption  created  by  the  contract  it- 
self, which  the  proceeding  seeks  to  reform. " 
We  think  the  evidence  in  this  case  is  whol- 
ly Insufficient,  within  this  rule,  to  estab- 
lish that  the  policy  of  insurance  should 
have  been  upon  tlie  property  as  a  whole, 
instead  of  being  upon  separate  articles 
thereof  in  sppclfled  amounts.  The  testi- 
mony upon  which  reliance  is  placed  to 
make  out  the  alleged  mistake  is  that  ol 
plaintiff  and  his  wife,  which  is  not  only 
vague  and  uncertain  upon  the  point,  butis 
flatly  contradicted  by  Mr.  Ireland,  the 
agent  of  the  company  who  effected  the  in- 
surance, and  who  testifies  that  be  informed 
plaintiff  at  the  time  that  under  the  rules 
the  policy  must  specify  a  separate  amount 
upon  each  item,  and  that  he  read  that 
portion  of  the  policy  to  plaintiff  as  lie 
wrote  it.  Under  this  state  of  the  evidence, 
the  proof  does  not  satisfy  us  that  any  mis- 
take in  this  respect  was  madein  the  policy, 
and  it  must  therefore  Htand  as  the  expo- 
nent of  the  rights  of  the  parties.  It  Is  con- 
ceded that  a  mistake  was  made  in  issuing 
the  policy  in  the  name  of  M.  Epstein  in 
place  of  N.  Epstein,  and  in  that  respect  It 
should  be  corrected. 

It  follows,  therefore,  that  plaintiff  should 
only  recover  for  the  goods  destroyed  and 
damaged,  in  accordance  with  the  insurance 
upon  the  separate  articles  or  classes  as 
specified  in  the  policy,  and  it  only  remains 
to  ascertain  the  amount  of  such  damage 
or  loss.  The  evidence  upon  this  question 
Is  indeed  uncertain,  indefinite,  and  exceed- 
ingly unsatisfactory,  and  we  can  only 
hope  to  approximate  tbe  amount  of  the 
loss.  Plaintiff  claims  his  damage  and  loss 
by  the  fire  to  have  been  about  $1,700,  and 
undertakes  to  give  tlie  several  items  go- 
ing to  makonpthe  anioant,  with  thevalue 
of  each  ;  but  be  Is  contradicted  by  some 
of  his  neighbors  and  the  flremen  who  as- 
sisted In  extinguishing  the  fire,  and  whose 
attention  was  particularly  called  to  the 
matter  by  the  unusual  conduct  of  piaintlR 
at  the  time,  and  their  suspicions  as  to  the 
orlglu  of  the  fire,  as  well  as  by  the  agent 
of  defendant  who  effected  tbe  insurance. 
But,  aside  from  the  testimony  of  these 
witnesses,  plaintiff's  valuations  are  so 
exaggerated,  and  his  claim  so  Inherently 
unreliable,  on  the  face  of  it,  that  it  is  en- 
titled to  but  little  weight.  With  his  fami- 
ly, consisting  of  ills  wife  and  two  children, 
be  was  occupying  at  the  time  of  the  fire 
four  small  rooms  on  the  first  floor  of  a 
dwelling-house,  which  were  used  as  a  par- 
lor, bedroom,  dining-room,  and  kitchen, 
thelurniture  of  which  consisted  ol  a  wool 
nlnsh  walnut  parlor  suite,  one  walnut 
tiedroom  suite,  and  cot  for  the  ciiildren. 
an  ordinary  amoont  of  dlning-rovm  and 
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kitchen  famiture,  crockery  and  table 
ware,  besldeB  lamps,  cartaina,  mirrors, 
etc.;  the  parlor  and  bedroom  being  car- 
peted with  ingrain  or  thi-ee-ply  carpet. 
Plaintiff  is  a  man  depending  on  Ids  trade 
(tailor)  tor  a  living,  and  lees  than  a  year 
before  the  tire,  when  he  arrived  in  Port- 
land, he  was  compelled  to  work  for  two 
months,  to  obtain  money  to  send  for  his 
family,  whom  he  left  in  Dakota;  and  at 
the  time  of  the  insurance,  although  work- 
ing Rteady,  could  only  raise  911.^5  to  pay 
the  premium  therefor;  and  it  is  utterly 
unreasonable  to  suppose  that  he  had  ac- 
cumulated, and  had  in  these  rooms,  a 
large  quantity  of  expensive  furniture,  or- 
naments, and  clothing,  amounting  to 
51,700,  or  even  11900,  the  amount  of  the  in- 
surance, mostly  purchased,  as  he  claims, 
during  biselght  months'  residence  in  Port- 
land. His  entire  earnings  during  this 
time,  conceding  that  ho  was  constantly 
employed,  of  which  there  is  no  evidence, 
at  the  maximum  amount  per  week  stated 
in  the  testimony,  could  not  have  exceeded 
$1,100,  out  of  which  he  was  compelled  to 
support  himself  and  family  so  that  it 
was  impossible  for  him  to  have  expended 
the  amount  of  money  claimed  in  furniture 
and  clothing.  His  estimates  of  values  are 
so  ridiculous  and  out  of  all  proportion  as 
to  afford  but  little,  it  any ,  aid  to  tlie  court. 
For  example,  he  testifies  that  one  feather- 
bed and  six  or  eight  pillows  contained  125 
pounds  of  feathers,  and  was  of  the  value 
.of  $200  or  $250,  and  many  of  his  other  es- 
timates are  in  the  same  proportion.  The 
trunk  of  tailor's  trimmings,  stoves,  and 
some  other  articles  of  furniture  were  re- 
moved fom  the  building,  but  little  damaged 
by  the  fire;  and,  although  they  may  have 
afterwards  been  lost  to  plaintiff,  the  de- 
fendant is  not  responsible  for  the  fact  that 
his  landlord,  believing  the  fire  not  to  have 
been  accidental,  would  not  allow  him  to 
come  to  the  premises  to  take  them  away. 
Without  going  into  details,  we  are  satis- 
fied, from  the  tacts  and  circumstances  of 
this  case  as  disclosed  by  the  testimony, 
that  plaintiff's  loss  by  the  lire  did  not  ex- 
ceed $2.">0  on  household  furniture,  $.10  on 
family  wearing  apparel,  f'JO  on  trunk  of 
tailor's  trimmings,  $.50  on  sewing-ma- 
chine, $25  on  carpets,  and  $10  on  stoves, 
making  a  total  loss  of  $405,  and  the  decree 
of  the  court  below  will  be  so  modified. 
From  the  record  in  this  ca«e,  we  feel  com- 
pelled,  on  this  modification  of  the  decree 
of  the  court  below,  to  allow  appellant 
coats  in  this  court. 


Cribben  et  a/,  v.  Deal  et  al. 

(Supreme  Court  of  Oregon.    Nov.  2,  1891.) 
Assignment  fob  Benefit  of  Ckeditobs — ^Vaud- 

ITT. 

A  deed  of  general  assignment  was  valid 
where  a  third  person,  after  it  was  signed  and 
scaled  in  pursuance  of  a  parol  authority,  filled  in 
the  name  of  tlio  grantee,  and  delivered  tbo  deed 
to  him. 

Appeal  from  circuit  court,  Mnltnonjah 
county;  Loyai,  B.  Stkak.vs,  .fudge. 

Suit  in  equity  by  Henry  C'ribben  and 
others  against  C.  E.  Deal  et  al.  to  have  a 
deed  of  general  assignment  set  aside  and 


declared  void,  and  to  bare  the  property 
subjected  to  the  payment  of  a  judgment 
obtained  In  an  attachment  suit.  From  a 
decree  dismissing  plaintiffa'  complaint, 
they  appeal.    Afllrmed. 

W.  Al.  Gregory,  for  appellants.  KiWa, 
Starr  &  Ttiotnaa,  for  respondents. 

Lord,  .T.  This  is  a  suit  in  equity, 
brought  by  the  plaintiffs,  to  have  a  deed 
of  general  assignment  set  aside  and  de- 
clared void,  and  to  have  the  attached 
property  applied  in  payment  of  their  jadg- 
ment.  The  single  proposition  of  law  in- 
volved is  whether,  in  u  deed  of  general 
assignment,  the  name  of  the  grantee  could 
be  inserted  in  a  blank  after  the  deed  has 
been  signed,  sealed,  and  acknowledged, 
but  before  delivery,  by  some  one  author- 
ized by  the  grantors  to  insert  it,  upon 
parol  authority.  For  the  purposes  of  this 
case  the  facts  are  these:  "That  the  deed  of 
assignment  was  made  on  the  17tb  dar  of 
November,  1888,  by  C.  E.  Deal,  J.  C.  O'Reil- 
ly, and  J.  W.  Brockett,  partners  doing 
buHlness  under  the  firm  name  of  Deal, 
O'Reilly  &  Co.,  to  Thomas  Connell,  for  the 
benefit  of  creditors;  that  it  was  in  all 
things  completed  and  signed  and  sealed 
and  acknowledged,  except  that  a  blank 
was  left  for  the  name  of  the  grantee;  that 
F.  A.  E.  Starr  was  authorized  to  insert 
as  the  name  of  such  grantee  any  person 
satisfactory  to  himself  and  the  members 
of  such  firm;  that  on  the  following  day 
Starr,  with  the  consent  of  the  meml^ers  of 
such  firm,  inserted  the  name  of  Thomas 
Conneli  as  assignee  in  such  deed,  and  the 
deed  was  delivered  to  Thomas  Connell, 
and  on  the  next  day  was  recorded.  Upon 
this  state  of  facts  the  contention  is  that 
such  deed  is  void  because  the  nanae  of 
Thomas  Connell  was  not  inserted  when 
tiie  deed  was  signed  and  sealed.  It  is 
said  in  Shepherd's  Touchstone  (page  54) 
that  "every  deed  well  made  must  be  writ- 
ten— /.  e.,  the  agreement  must  all  be  v.  rit- 
ten— before  the  sealing  and  delivery  of  it; 
for,  if  a  man  seal  and  deliver  an  empty 
piece  of  i)uper  or  parchment,  albeit  he  do 
therewithal  give  comniaudment  that  an 
obligation  or  other  matter  shall  be  writ- 
ten in  it,  and  this  be  done  accordingly, 
yet  this  is  no  good  deed. "'  This  is  founded 
upon  that  aticient  and  technical  rule  of 
the  common  law  that  the  authority  to 
make  n  deed,  or  to  alter  or  fill  a  blank  in 
some  substantial  part  of  it,  cannot  be 
verbally  conferred,  but  must  be  created 
by  an  instrument  of  equal  dignity.  As 
the  deed  was  under  seal,  to  alter  or  com- 
plete it  by  the  insertion  of  the  name  of  the 
grantee  required  theauthorlty  to  be  under 
seal.  So  firmly  rooted  was  this  principle 
that,  it  mattered  not  with  what  solemni- 
ties a  deed  may  have  been  signed  and 
sealed,  unless  the  grantee's  name  was  in- 
serted, and  delivery  was  made  to  bim.  or 
some  one  legally  authorized  under  seal,  it 
was  a  nullity.  It  imposed  no  liability  on 
the  party  making  it,  or  con  [erred  any 
rights  upon  the  party  receiving  it;  it 
was.  in  fact,  no  deed.  Hence  it  was  held 
that  parol  authority  to  fill  a  blank  with 
the  name  of  a  grantee  could  not  be  con- 
ferred without  vIoIh  ting  established  prin- 
ciples of  law  and  rendering  the  deed  void. 
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Thia  doctrine  still  prevalla  In  Kngland.  It 
is  true  tliat  In  tlie  case  of  Texlra  v.  BvanM, 
cited  in  Master  v.  Miller,  1  Anstr.  225, 
Lord  Manspibui)  held  otherwise,  bat  this 
was  in  effect  overruled  in  Hibhlewhite  v. 
McMorlne,  fi  Mees.  &  W.  200,  on  the  ground 
that  en  authority  to  execute  a  fenled  In- 
strument could  not  be  given  by  parol,  but 
must  be  given  by  deed,  although  this  lat- 
ter case  seeniB  more  or  less  trenched  upon 
by  the  decision  In  Eagleton  v.  Qutteildge, 
llMeea.ft  W.465,and  by  Davidson  v.  Coop- 
er, Id.  778,  and  In  Westv.  Steward,  14  Mees. 
&  W,  47.  But  the  rule  haa  never  been  uni- 
versally accepted  In  this  country,  and, 
however  the  hol<Tlng  of  some  courts  may 
be,  still  the  .better  opinion  and  the  pre- 
vailing current  of  autliority  is  that  when 
a  deed  is  regularly  executed  in  other  re- 
spects, with  a  blank  left  therein  for  the 
name  of  the  grantee,  parol  authority  is 
sufficient  to  authorize  the  insertion  of  the 
name  of  such  grantee,  and  that,  when  so 
filled  out  and  delivered.  It  Is  a  valid  deed. 
It  is  true  that  Chief  Justice  Marhhai.t^,  in 
U.  S.  V.  Nelson,  2  Brocls.  74,  felt  bound  to 
follow  the  ancient  rule,  btit  his  opinion 
clearly  indicates  that  he  felt  that  the  au- 
thority to  fill  a  blank  In  an  instrument 
under  seal  should  be  held  to  be  valid.  He 
says:  "Tiie  case  of  Speake  v.  U.  S.,  9 
'.'ranch,  28,  in  determining  that  parol  evi- 
dence of  such  assent  may  be  received,  un- 
doubtedly goes  fur  towards  deciding  it, 
and  it  is  probable  that  the  same  court 
may  completely  abolish  the  distinction  in 
this  particular  between  sealed  and  un- 
sealed inKtrnmcnts."  Again:  "If  this 
question  depended  on  those  moral  rules 
of  action  which  in  the  ordinai-y  course  of 
things  are  applied  by  courts  to  human 
transactions,  there  would  not  be  much 
difficulty  In  saying  that  this  paper  ought 
to  have  the  effect  which  tlie  parties  at  tlie 
time  of  its  execution  intended  it  should 
have."  And  he  concludsH  with  this  state- 
ment: "I  say  with  much  doubt,  and  with 
a  strong  l>ellef  that  this  judgment  will  be 
reversed,  that  the  law  on  the  verdict  is.  in 
my  opinion,  with  the  defeDdants."  The 
rule  was  purely  technical,  and  the  out- 
growth of  a  state  of  affairs  and  condition 
of  the  law  which  does  not  now  exist.  The 
reason  of  the  law  is  thelife  of  it,  and  when 
the  reason  falls  the  law  itself  should  fail. 
At  the  present  day  the  distinction  be- 
tween sealed  and  unsealed  Instruments  Is 
fast  disappearing,  and  the  courts  are 
gradually  doing  away  with  them.  As 
Judge  Redfleld  said:  "But  it  [the  rule] 
seems  to  be  rather  technical  than  sub- 
stantial, and  to  found  itself  either  on  the 
poiicv  of  the  stamp  duties,  or  the  superior 
force  and  sncredness  of  contracts  by  deed, 
both  of  which  have  little  importance  in 
this  country;  and  the  prevailing  current 
of  American  authority  and  the  practical 
Instincts  and  business  experience  and 
sense  of  our  people  are  nndoobtedly 
otherwise."  Redf.  K.  R.  p.  124.  In  Drury 
V.  Foster,  2  Wall.  24,  the  court  says:  "Al- 
though it  was  at  one  time  doubted 
whether  parol  authority  was  adequate  to 
authorize  an  alteration  or  addition  to  a 
sealed  instrument,  the  better  opinion  of 
this  dav  is  that  the  power  is  sufficient." 
Again,  in  Alleu  v.  Witlirow,  110  D>  »<  11», 


8  Sup.  Ct.  Rep.  517,  the  court  says:  "It 
may  be,  and  probably  Is,  the  law  In  Iowa, 
as  in  several  states,  that  the  grantors  in 
a  deed  conveying  real  proi>erty,  signed 
and  acknowledged,  with  a  blank  for  the 
name  of  a  grantee,  may  autiiorize  another 
party  by  parol  to  fill  up  the  blank." 
"But,"' he  continues,  "there  are  two  con- 
ditions essential  to  make  a  deed  thus  ex- 
ecuted in  blank  operate  as  a  conveyance 
of  the  property  described  in  it:  The 
blank  must  be  filled  by  the  party  au- 
thorized to  fill  it,  and  this  must  be  done 
before  or  at  the  time  of  the  delivery  of  the 
deed  to  the  grantee  named."  In  the  case 
at  bar  these  conditions  were  fulflilod.  In 
Inhabitants  of  South  Berwick  v.  Huntress, 
58  Me.  89,  the  court  held  that  a  party  exe- 
cuting a  deed,  bond,  or  other  instrument, 
and  delivering  the  same  to  another  as  his 
deed,  knowing  there  are  blanks  In  It  to  be 
filled,  necessary  to  make  it  a  perfect  Instru- 
ment, mnat  be  considered  as  agreeing  that 
the  blanks  may  be  thus  filled  after  he  has 
executed  it.  Indeliverlngtiieoptulonof  the 
court, Kb.nt,  J. .said:  "The  rule  invoked  is 
purely  technical.  Practically  there  is  no 
real  distinction  in  this  matter  between 
bonds  and  simple  contracts.  There  is  no 
more  danger  of  fraud  or  injury  or  wrong  In 
allowing  Insertions  In  a  bond  than  there  is 
In  allowing  them  in  a  promissory  note  or 
bill  of  exchange,  and  in  neither  can  unau- 
thorized alterations  be  made  with  Im- 
punity. Considering  that  the  assumed 
difference  rests  on  a  mere  technical  rule  of 
the  common  law,  we  do  not  think  that 
the  nde  should  be  extended  beyond  its 
necessary  limits,  viz.,  that  a  sealed  In- 
strument cannot  be  executed  by  another, 
so  as  its  distinguishing  characteristic  as  a 
sealed  Instrument  is  in  question,  unless 
by  an  authority  under  seal."  Likewise, 
in  Bridgeport  Bank  v.  New  York,  etc.,  R. 
('o.,  30  Conn.  274,  Ellsworth,  J.,  said: 
"Nor  can  any  reason  be  assigned,  which 
is  founded  in  good  sense,  and  is  not  en- 
tlrelj'  technical,  why  a  blank  in  an  Instru- 
ment under  seal  may  not  be  filled  up  by 
the  party  receiving  it,  after  it  is  executed, 
as  well  as  any  other  contract  In  writing, 
whore  the  parties  have  so  agreed  at  tlie 
time.  In  either  case,  the  contract,  when 
ihe  blank  has  been  filled,  expresses  the  ex- 
act agreement  of  the  parties,  and  nothing 
but  an  extreme  technical  view,  derived 
from  the  ancient  law  of  England,  can  jus- 
tify the  making  of  any  distinctions  be- 
tween them."  It  is  to  be  noted  that  both 
of  these  adjudications  were  by  courts  of 
states  where  seals  were  not  abolished.  In 
Bumslde  v.  Wuyman, 49  Mo.  357,  where  the 
name  of  the  grantee  lu  a  trust-deed  was 
left  in  blank,  WAON.iR,  J. .said:  "It  iacon- 
tcnded  that  no  recovery  could  be  had 
or  relief  granted  on  the  first  count,  be- 
cause no  grantee  was  named  In  the  deed 
of  trust,  and  that.  In  consequence  thereof, 
the  Instrument  was  void,  and  no  title 
conve.ved;  but  we  think  otherwise. 
Whatever  may  have  been  <letermlned  iu 
some  of  the  old  books,  the  better  doctrine 
is  against  such  a  prsition."  And  subse- 
quently, in  Field  v.  Stagg,  52  Mo.  tM,  this 
doctrine  was  affirmed  In  all  Its  breadth, 
the  court  saying :  "  .\  deed,  regularly  exe- 
cuted in  other  respects,  with  a  blank  left 
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therein  tor  the  name  of  the  gra)itee,  and 
placed  Id  that  condition  in  the  haiide  ol 
third  person,  with  verbai  authority,  but 
DO  authority  under  Beal  from  the  person 
who  executed  it,  to  fill  up  the  blank  in  bis 
abBence,  and  deliver  the  deed  to  the  per- 
son whose  name  Is  inserted  as  grantee, 
when  so  tilled  out  ao('  delivered  is  a  vaDd 
deed."  In  Duncan  v.  UodKca.  4  McCord, 
239,  it  is  held  that  a  deed  executed  with 
blanks  and  afterwards  filled  up  and  de- 
livered by  the  agent  of  the  party  is  good. 
So  In  Van  Etta  v.  Evensou,  28  Wis.  33, 
it  was  held  that  where  a  note  and  mort- 
gage otherwise  fully  executed,  but  with  a 
blank  in  each  for  the  name  of  the  payee 
and  mortgagee,  were  delivered  to  an 
agent,  who  was  to  procure  from  whom- 
soever he  could  a  loan  of  raoney  thereon 
for  the  maker,  this  shows  an  intention 
that  the  agent  shonUl  fill  the  blanks,  and, 
when  so  filled,  the  instruments  were  valid 
without  a  new  execution  and  delivery. 
And  the  same  doctrine  was  expressly 
affirmed  in  Kcbints  v.  McManamy,  33  Wis. 
801,  the  court,  by  Lyon,  J.,  saying:  "It 
was  doubtleHS  competent  for  the  grantors 
to  authorize  Emil  by  parol  to  Insert  the 
name  of  the  grantee  in  the  deed,  after  they 
bad  signed  and  acknowledged  the  same. " 
And  In  Jtate  v.  Young,  23  Minn.  551,  it 
was  held  that  authority  to  fill  a  blank  in 
a  sealed  instrument  may  be  given  by 
parol,  and  that  such  authority  may  be 
either  express  or  Implied  from  circum- 
stances, and  that  it  may  be  implied  from 
circumstances  whenever  these,  fairly  con- 
sidered, will  justify  the  infei-ence.  So  la 
S warts  V.  Ballou,  47  Iowa,  188,  where  the 
owner  of  land  executed  a  deed  in  blank, 
and  placed  it  in  the  hands  of  another  par- 
ty under  circumstances  which  raised  an 
implied  authority  in  the  latter  to  insert 
the  name  of  the  grantee,  it  was  held  that 
the  insertion  of  the  grantee's  name,  either 
by  the  party  receiving  the  deed  or  by 
some  one  authorized  liy  him,  made  the 
instrument  perfect  as  a  conveyance. 
Without  referring  to  the  authorities  at 
greater  length,  there  are  numerous  other 
cases  supporting  the  same  doctrine.  Wi- 
ley V.  Moor,  17  Serg.  &  it.  438;  Smith  v. 
Crocker,  5  Mass.  538;  Gllibs  v.  Frost,  4 
Ala.  720;  WooUey  v.  Constant,  4  Johns. 
W;  Ex  parte  Decker,  6  Cow. 60;  Manufact- 
uring Co.  V.  Davis,  7  Blackf.  412;  Board- 
man  V.  Gore,  1  Stew.  (Ala.)  517;  Bank  v. 
Hall,  14  N.  J.  Law,  583;  Kagsdale  v.  Rob- 
inson, 48  Tex.  879.  The  contrary  rule 
was  adopted  in  Upton  v.  Archer,  41  Cal. 
83;  Preston  v.  Hull,  23  Q rat.  600;  Ingram 
T.  Little,  14  Ga.  173;  and  some  other 
cases.  It  seems  to  us  that  the  weight  of 
authority  and  better  opinion  is  that  pa- 
rol authority  is  sufficient  to  authorise  the 
filling  of  a  blank  by  the  insertion  of  the 
name  of  the  grantee  in  a  deed,  after  its  ex- 
ecution, but  before  delivery,  as  in  the  case 
at  bar.  There  is  no  pretense  of  any  mis- 
take or  fraud,  or  that  the  blank  was  not 
filled  as  authorised  and  directed;  In  a 
word,  that  it  was  filled  by  a  party  au- 
thorised to  fill  it.  and  was  done  after  its 
execution  and  before  Its  delivery  to  the 
grantee  named.  Nor  is  it  questiuued  but 
that  the  deed  faithfully  expresses  the  in- 
tention of  the  parties  and  was  duly  ezt»- 


cnted  for  the  pnrposes  tpecifled;  and  In 
such  case,  It  seems  to  as,  complete  effect 
ought  to  be  given  to  that  intention,  not- 
withstanding the  technical  rule  of  the 
common  law  in  respect  to  such  Instru- 
ments. As  Mr.  Justice  SWATNE  said:  "If 
a  person  competent  to  convey  real  estate 
sign  and  acknowledge  a  deed  in  blank, 
and  deliver  the  same  to  an  agent,  with  an 
express  or  implied  authority  to  fill  op  the 
blank  and  perfect  the  conveyance,  its 
validity  could  not  be  well  controverted." 
Drury  t.  Foster,  supra.  It  results  that 
the  decree  dlBmlBSlng  the  bill  must  be  sna- 
tained. 


Statk  ex  nl.  Evkbbtt  v.  Bourne. 
(Svfpreme  Court  of  Oregon-    Nov.  2, 1891.) 

DbFOSITION— liBTnU  ROOATOBT— COKTBMPT— 
JCBISDICTIOK, 

1.  Even  if  Const.  Or.  art  7,  {  9,  vesting  in 
the  circuit  courts  all  the  ladlcial  power  of  the 
state  not  exclusively  vested  in  some  other  court, 
did  not  give  the  circuit  courts  jurisdiction,  un- 
der letters  rogatory  from  the  coarts  of  another 
state,  to  compel  the  attendance  of  a  witness  be- 
fore a  commissioner  appoinied  by  the  courts  of 
sucb  state,  their  jurisuiciion  in  such  a  case  would 
rest  on  national  comity. 

'Z.  Where  the  clerk  of  a  court  issues  process 
under  the  law,  the  court  has  power  to  punish 
any  disobedience  thereof,  though  such  power  may 
not  be  conferred  by  express  statute. 

S.  Where  a  court  of  competent  jurisdiction  in 
Oregon  has,  under  letters  rogatory  from  a  court 
of  a  sister  state,  issued  what  was  intended  to  be 
a  subpcBua  requiring  a  witness  to  appear  before 
a  commissioaer  appointed  by  the  court  of  the 
sister  state  to  answer  interrogatories,  surh  wit- 
ness cannot  raise  the  objection  that  the  writ 
was  not  a  subpcena  for  the  first  time  on  appeal 
from  an  order  committing  bim  for  contempt  in 
disobeying  it. 

4.  A  writ  issued  by  a  court  of  competent  ju- 
risdiction in  Oregon,  under  letters  rogatory  from 
a  coiu^t  of  a  sister  state,  to  compel  the  attend- 
ance of  a  witness  before  a  commissioner  ap- 
pointed by  the  latter  court,  which  orders  such 
witness  to  appear  before  the  commissioner, 
though  it  may  not  be  a  subpoena  in  form,  is 
sufllciant. 

5.  A  witness  who,  under  letters  rogatory  from 
a  court  of  a  sister  state,  has  been  ordered  by  a 
court  in  Oregon  to  appear  before  a  commissioner 
appointed  by  the  former  court,  cannot,  iu  resist- 
ing the  order,  question  the  jurisdiction  of  the 
court  which  issued  the  letters. 

Appeal  from  circuit  court,  Multnomah 
county;  RKAS.Vfus  D.  Sh.\ttuck,  Judge. 

Letters  rogatory  were  issued  by  the  su- 
perior court  of  Suffolk  county,  Mass..  to 
the  circuit  court  of  Multnomah  conn  ty ,  Or., 
requesting  that  the  latter  require  Jona- 
than Bourne.  Jr.,  to  appear  before  a  com- 
missioner appointed  by  the  former,  and 
answer  interrogatories.  From  an  order 
committing  said  Bourne  for  contempt  in 
disobeying  a  writ  issued  in  pursuance  of 
the  lettersrogatory,beappealii.    Affirmed. 

Statkmknt  by  the  Colirt.  The  follow- 
ing Is  a  copy  of  the  dedimus  poteatatem 
Issued  out  of  the  superior  court  of  Suffolk, 
Mass.,  authiirtzing  the  taking  of  the  depo 
sitions  of  Jonathan  Bourne,  Jr.:  "Com. 
monwealth  of  Massachusetts.  [The  Su- 
perior Court  Seal.]  To  any  commissioner 
appointed  by  the  governor  of  said  com- 
monwealth of  Massachusetts,  or  to  any 
Justice  of  the  peace,  notary  public.  oV 
other  officer  legally  empowered  to  take 
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dnpositlone  or  afRi1aTlt«  In  the  state  of 
Oregon,  ereptin}?:  AsBured  by  your  pru- 
dence and  fluelity,  we  do,  by  these  preo- 
entB,  appoint  and  empower  you  to  take 
the  depoeitUin  of  Jonathan  Bourne,  Jr.,  of 
Portland,  In  said  state  of  Oregon,  to  be 
used  In  a  suit  now  pending  In  our  superior 
court,  between  Annie  B.  Everett,  as  plain- 
tiff, and  .lolin  Utetsun,  Jr.,  as  defendant, 
and,  on  certain  days  to  be  by  yon  ap- 
pointed, to  cause  the  deponent  to  come 
before  you,  and  him  carefully  examine, 
on  oath  or  affirmation,  in  answer  to  sev- 
eral Interrogatories  hereto  annexed:  and 
reduce  the  examination,  or  cause  the  same 
to  be  reduced,  to  writing  in  your  presence; 
and,  after  such  deposition  shall  have  been 
reduced  to  writing,  it  shall  be  carefully 
read  to  or  by  deponent,  and  shall  then  be 
subscribed  by  him.  Ton  shall  permit 
neither  party  to  attend  at  the  taking  of 
the  deposition,  either  btmself  or  by  any  at- 
torney or  agent,  nor  to  communicate  by 
interrogatories  or  suggestions  with  the 
deponent,  while  giving  his  deposition  In 
answer  to  the  interrogatories  annexed  to 
this  commtsslon ;  and  you  shall  take  such 
deposition  in  a  place  sepa rate  and  apart 
from  all  other  persons,  and  permit  no  per- 
son to  bo  present  at  such  exaniination, 
except  the  deponent  and  yourself,  and 
such  disinterested  person  (If  anyj  as  yon 
may  think  fit  to  appoint  as  clerk  to  assist 
you  in  reducing  the  deposition  to  writing; 
and  ,voa  shall  put  the  several  interroga- 
tories and  cross-luterrogatorles  to  the 
deponent  in  their  order,  and  take  the  an- 
swer of  the  deponent  to  each,  fully  and 
clearly,  before  proceeding  to  the  next,  and 
not  read  to  the  deponent,  nor  permit  the 
deponent  to  read,  a  succeeding  interroga- 
tory until  the  answer  to  the  preceding  has 
been  fully  token  down.  Of  this,  our  writ, 
with  your  doings  ty  warrant  of  thesame. 
you  will  make  return  under  seal  into  our 
said  court  with  all  convenient  expedition. 
Witness  the  Honorable  Albert  Mason, 
chief  jnstice  of  our  said  court,  and  the  seal 
thereof  at  our  city  of  Boston,  on  the 
twenty-first  day  of  November,  in  the  year 
of  our  Lord  one  thousand  eight  hundred 
and  ninety.    Jos.  A.  Wilt^akd.  Clerk." 

On  the  27th  day  of  June,  1891,  a  paper 
was  served  on  the  appellant  of  which 
the  following  is  a  copy:  "Superior  court 
—November,  1890.  Annie  B.  Everett, 
Plaintiff,  vs.  .lohn  Stetson,  Defendant. 
Suffolk— ss. :  To  Jonathan  Bourne,  Jr.: 
In  the  name  of  the  state  of  Oregon:  The 
undersigned  notary  public,  having  been 
duly  designated  and  appointed  by  tlie 
superior  court  of  SuHolk  county,  Massa- 
chusetts, to  take  your  testimony  in  a  case 
now  pending  In  said  court,  wherein  Annie 
B.  Everett  is  plaintiff,  and  John  Stetson, 
Jr.,  is  defendant:  Now,  therefore,  you  are 
hereby  commanded  to  appear  before  the 
undersigned  commlR|^.j,oer.  at  his  office, 
room  No.  11  in  the ^.-^t  National  Bank 
building,  on  tbesoq*.  ''ggt  corner  of  First 
and  WashlDgtoD  «♦ '>-%.a  In  the  eitr  ot 
Portland,  <'o""^yQ,<'ef,,jtnomait^  .L/e  of 
Oregon,  on  theSiit}^  '  ^"Lt  J»ne.  \^rX-t.  9 
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o'clock  In  "le/o/.',,    /  ^  .   salri  ^'• 

give  evMenw  In  tMi';.,i  ^^,entlL  '^8^-      .«« 

and  sea/  tbl^m  VJ  /*     _rJ«e;      "-       ' 


tary  Seal.]    A.  C.  Emmons,  Notary  Pub- 
lic and  Commissioner." 

Thereafter,  on  the  5th  day  ot  Angust, 
1891,  the  superior  court  of  Suffolk,  Mass., 
issued  the  following  letters  rogatory: 
"Commonwealth  of  Massachusetts.  Suf- 
folk— ss. ;  Superior  court.  To  the  circuit 
court  within  and  for  the  county  ot  Mult- 
nomah, in  the  state  of  Oregon,  or  any 
judge  or  tribunal  having  Jurisdiction  of 
civil  cases  in  the  city  of  Portland,  in  the 
connty  ot  Multnomah :  Whereas,  in  our 
superior  court.  In  the  case  ot  Annie  B. 
Everett  vs.  John  Stetson,  Junior,  the 
plaintiff  filed  in  said  court  interrogatories 
to  take  the  deposition  of  Jonathan 
Bourne,  Junior,  of  said  Portland ;  and 
whereas,  after  due  notice,  the  defendant 
filed  certain  cross-interrogatories,  and 
thereupon  a  commission  to  take  the  dep- 
osition of  said  Bourne  was  issued  by  this 
court,  with  the  several  interrogatories 
and  cross-interrogatories  thereto  an- 
nexed, and  afterwards  .A.  0.  Emmons, 
Esquire,  of  said  Portland,  a  duly-author- 
ized notary  public,  commissioned  and  tiu- 
tborlzed  to  take  the  said  deposition  in 
pursuance  of  said  commission,  Issued  his 
subpoena  to  said  Bourne  to  appear  before 
him  and  give  answer  to  the  said  interrog- 
atories, and  said  Bourne,  although  duly 
served  and  his  fees  paid  him,  refused  to 
appear  or  show  any  cause  why  he  did  not 
appear  at  the  time  and  place  fixed,  and 
said  commissioner,  doubting  bis  author- 
ity to  coratiel  the  attendance  of  said 
Bourne,  has  returned  said  commission  into 
our  superior  court:  and  it  appearing  to 
us  that,  without  the  testimony  ot  said 
Bourne,  jnstice  cannot  completely  be 
d(me  between  the  parties:  We  therefore 
request  you  that,  in  furtherance  ot  justice, 
you  win  afford  your  aid  In  the  examina- 
tion ot  said  witness  by  said  commissioner, 
upon  said  commission,  upon  the  Inter- 
rogatories thereto  annexed ;  that  you  will, 
by  the  usual  and  proper  process  of  your 
court.  Cause  the  said  Bourne  to  appear  be- 
fore said  commissioner  at  a  time  and 
place  by  you  to  be  fixed,  and  him  examine 
on  oath  or  affirmation  to  the  several  in- 
terrogatories to  said  commission  annexed, 
and  that  you  will  cause  his  deposition  to 
be  committed  to  writing,  and  returned, 
and  duly  closed  and  sealed  up,  and  re- 
turn with  these  presents;  and  we  shall  bo 
ready  and  willing  to  do  the  same  for  you 
in  a  similar  case,  when  required.  Witness : 
ALBERTMA8o.v,E.=iqulre,  Justice  of  our  said 
Superior  Court  at  Boston,  in  said  County  of 
Suffolk,  this  fifth  day  of  August,  A.  D.  1891. 
Jos.  A.  WiLLARD,  Clerk.  [Seal  of  the  Su- 
I)erlor  Court.]  " 

On  the  17th  day  of  September,  1891,  the 
circuit  court  of  Multnomah  county,  Or., 
entered  upon  its  journal  thu  following  or- 
der: "And  now,  at  this  day,  upon  presen- 
tation to  this  court  of  letters  rogatory 
from  the  superior  court  ot  Suffolk  county, 
Mnssachn setts, setting  forth,  among  other 
things,  the  Issuance  out  of  said  court  of  a 
commission  In  a  cause  therein  pending  be- 
tween Annie  B.  Everett,  as  plnintlff,  and 
John  Stetson,  as  defendant,  directed  to  A. 
C.Emmons,  Esq.,  of  Portland,  notary  pub- 
lic, as  comnilsHloner  to  take  the  deposition 
ot  Jonathan  Bourne,  Jr.,  ot  Portland,  In 
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answer  to  intermKatorles  and  crosa-in- 
terro^atoriea  attach  3d  toHaidcomnilsaion. 
and  settin;;  lurth  thatMaid  Bourne  refused 
tu  appear  before  said  coinmlHsiuner,  but 
made  default,  and  representing  that  with- 
out tlie  testimony  ot  said  Bourne  Justice 
cannot  be  completely  done  between  said 
parties,  and  requestiuK  Qs  that  in  further- 
ance of  justice  we  afford  our  aid  in  the  ex- 
amination of  said  witness  l)y  said  commis- 
sioner, upon  said  commijjslon,  under  said 
InterruKatories,  and  that  by  the  usual 
proper  process  of  our  court  we  cause  said 
Bourne  to  appear  before  said  rommisslon- 
er  at  a  time  and  place  by  us  to  be  fixed, 
and  him  examine  on  oath  or  afflrnialion 
to  the  several  interrogatories  to  said  com- 
mission annexed,  and  that  we  cause  his 
deposition  to  be  committed  to  writing:, 
and  returned,  and  duly  closed  and  sealed 
up,  and  returned  with  said  letters,  and 
offeriuK  to  do  the  same  favor  for  us  in  a 
similar  case  when  required.  It  Is  therefore! 
ordered  that  In  accordance  with  said  re- 
quest, a  writ  in  due  form  issue,  out  of  this 
court,  directed  to  the  sheriff  of  this  coun- 
ty, and  reciting  the  above  facts,  and  di- 
recting said  sheriff  to  summon  said  Jon- 
athan Bourne,  Jr.,  to  appear  before  said 
A.  C.  Emmons,  Esq.,  notary  public,  com- 
missioner, at  his  office  in  tlie  city  of  Port- 
land, First  National  Bank  building,  cor- 
ner First  and  Washington  streets,  upon 
Monday,  September  21,  A.  D.  1801,  at  10 
o'clock  A.M.,  and  upon  such  further  timeor 
times  to  which  the  taking  of  said  deposition 
may  l)e  adjourned  by  said  commissioner, 
then  and  there  to  testify  before  said  com- 
missioner in  answer  to  said  interroga- 
tories, and  that  said  commissioner  apply  to 
this  court  for  any  further  aid  he  may  need  in 
the  premlscH,  and  thu  t  said  deposition  be  by 
him  committed  to  writing, and  that  when 
taken  the  same  be  duly  closed  and  sealed 
up,  and  returned  with  said  letters  roga- 
tory to  said  court  from  which  the  same  is- 
sued. " 

Thereafter,  and  on  the  same  day,  the 
clerk  of  said  ctrouitcourt,  pursuant  to  said 
order,  Issupd  the  following  writ:  "In  the 
circuit  court  of  the  state  of  Oregon  for  the 
•ounty  of  Multnomah.  State  of  Oregon, 
county  of  Multnomah — ss. :  In  the  name 
of  the  state  of  <^)regon:  Whereas,  a  com- 
mission was  duly  issued  out  of  the  supe- 
rior court  for  Suffolk  county,  Massachu- 
setts, addressed  to  A.  C.  Emmons,  Esq.,  a 
notnr.y  public  for  the  state  of  Oregon,  to 
take  the  deposition  of  Jonathan  Bourne, 
Jr.,  of  Portland,  in  this  state,  to  be  used 
in  a  suit  pending  in  said  superior  court, 
between  Annie  B.Everett, as  plaintiff,  and 
John  Stetson,  defendant,  upon  interroga- 
tories and  cross-interrogatories  to  be  pro- 
pounded to  said  witness;  and  whereas, 
said  Bourne  was  duly  notified  and  sum- 
moned to  appear  beforesaid  notary  public, 
commissioner,  and  give  unswer  to  said  in- 
terrogatories and  cross-interrogatories  to 
be  propounded  to  said  witness;  and 
whereas,  said  supeiior  court  of  said  Suf- 
folk county  has  requested  us,  by  proper 
and  usual  process  of  our  court,  to  cause 
said  Jonathan  Bourne,  Jr.,  to  appear  l)e- 
foresaid  A.  C.  Emmons,  Esq., coimuissiun- 
er,  at  a  time  and  place  to  bo  by  us  fixed, 
for  examiuationon  outli  or  uilirmution  to 


said  interrogatories  to  said  commission 
annexed,  and  that  we  cause  his  deposition 
to  be  committed  to  writing  and  returned, 
and  duly  closed  and  sealed  up,  and  re- 
turned to  said  court,  and  that  we  afford 
our  aid  in  the  examination  of  said  witness 
by  said  commissioner  upon  said  commis- 
sion, and  offering  to  do  the  same  fur  us 
in  a  similar  case  when  desired :  Now,  there- 
fore, we  command  you  that  you  summon 
the  said  Jonathan  Bourne,  Jr.,  to  appear 
before  A.  C.  Emmons,  Esq.,  notary  public, 
commissioner  aforesaid,  upon  Monday,  tbe 
21st  day  of  September,  1891,  at  10  o'clock 
A.  M.,  and  at  such  furtlier  time  ur  times  to 
wbicli  the  taking  of  said  deposition  may 
be  adjourned  by  said  commissioner  at  bis 
office  in  the  city  of  Portland,  in  tlie  First 
National  Bank  building,  corner  First  and 
Washington  streets,  then  and  there  to  tes- 
tify in  said  cause  in  answer  to  said  inter- 
rogatories to  be  propounded  to  bim  under 
said  commission;  and  that  you  return 
this  writ,  with  your  doing  herein,  to  this 
court.  VVitnesB  the  seal  of  said  court,  and 
the  hand  of  the  clerk  thereof  affixed,  at 
Portland,  Oregon,  the  17tb  day  of  Septem- 
ber, 1891.  [Seal  of  Circuit  Court.]  J.\o. 
R.  Duff,  Clerk.    By  V.  A.  Frybk,  Deputy. " 

This  writ  was  duly  served  on  the  appel- 
lant in  said  city  of  Portland.  On  the  24th 
day  of  September,  1891,  proof  by  affidavit 
was  duly  submitted  to  said  circuit  court 
of  tlie  service  of  said  writ,  and  of  the  non- 
attendance  of  said  witness  at  the  time  and 
place  specified.  Thereafter,  and  on  the 
same  day,  said  court  made  the  following 
order:  "In  the  circuit  court  ot  the  state 
of  Oregon  for  the  county  of  Multnomah. 
The  State  of  Oregon,  Plaintiff,  vs.  Jona- 
than Bourne,  Jr.,  Defendant.  And  now, 
this  day  the  affidavit  of  A.  C.  Emmons, 
Esq.,  having  been  filed  in  this  court,  in  tbe 
matter  entitled,  '  In  the  Matter  of  Letters 
Rogatory  from  tbe  Superior  Court  of  Suf- 
folk County,  Massachusettta,  in  the  Case 
ot  Annie  B.  Everett  va.  John  Stetson,  Jun- 
ior, pending  therein ;'  and  it  being  shown 
to  the  court  by  said  affidavit  tliat  the 
above-named  Jonathan  Bourne,  Junior, 
baa  disobeyed  the  process  of  this  court 
duly  served  upon  him,  requiring  him  to 
appear  and  testify  before  said  A.  C.  Em- 
mous,  notary  public  as  commissioner,  un- 
der commisslnn  from  the  superior  court  of 
Suffolk  county,  Massachusetts.  In  said 
case  of  Everett  vs.  Stetson,  pending  there- 
in, by  failing  to  appear  before  said  com- 
missioner at  the  time  and  place  named  in 
said  process,  upon  motion  of  Annie  B. Stet- 
son, by  W.  M.  Gregor.v,  her  attorney:  It 
is  therefore  ordered  that  said  Jonathan 
Bourne,  Jr.,  be  required  to  be  and  appear 
before  tliis  court  at  1 :30  o'clock  p.  m.  of 
this  day,  or,  if  service  hereof  be  not  so  soon 
madeupon  bim,  then  forthwith  upon  serv- 
ice hereof,  then  and  tbere  to  show  cause 
why  he  should  not  be  arrested  to  answer 
for  contempt  of  this  court  in  disube.ving 
tlie  lawful  process  of  this  court  as  above 
mentioned,  duly  served  upon  him.  It  is 
further  ordered  that  a  duly-certified  copy 
of  this  order  be  forthwith  served  upon 
said  Jonathan  Bourne,  Jr.  Dated  Septem- 
ber 24tli,  1891.    E.  I).  Shattl'ck,  Judge 

Bourne  appeared  in  said  court  pursuant 
tu  said  order,  and  filed  an  answer  in  sub- 
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stance  as  follows:  That  In  tailing  to  ap- 
pear and  testify  before  A.  C.  Emmona, 
Esq.,  notary  pnbllc,  conimlsaloner,  ap- 
pointed under  tbe  com  mission  Issned  by 
the  saperior  court  of  Suffolk  county,  state 
of  Massachusetts,  to  take  the  deposition 
of  said  Bourne  as  set  forth  In  said  order, 
he,  said  Bourne,  disclaims  any  Intention 
of  disrespect  aRainst  this  court  or  Its  ofB- 
cers.  And,  further  answerinK  said  order, 
said  Bourne  alleges  and  says:  "That  this 
court  has  no  Jurisdiction  of  the  person  o( 
said  Bourne  under  this  proceeding,  and 
that  this  court  has  no  Jurisdiction  In  the 
abo  re-en  titled  matter,  and  that  this  court 
has  no  right  or  Jurisdiction  to  punish  said 
Bourne,  or  to  adjudge  him  In  contempt  for 
failing,  neglecting,  or  refusing  to  appear 
before  said  commisslonor  as  a  witness  on 
Monday,  the  2l8t  day  of  September,  1801, 
at  ten  (10)  o'clock  a.  m.,  or  at  any  other 
or  further  time,  at  the  office  of  said  com- 
missioner, at  the  city  of  Portland,  corner 
of  First  and  Washington  streets,  or  at 
any  other  place,  or  to  testify  in  said  cause 
of  Everett  vs.  Stetson,  or  to  answer  to  in- 
terrogatories to  be  propounded  to  him 
under  said  commission  In  said  cause  of 
Everett  vs.  Stetson. " 

This  answer  was  demurred  to,  which 
demurrer  was  sustained  by  the  court,  and 
thereupon  said  court  entered  the  following 
judgment:  "That  the  defendant,  Jona- 
than Bourne,  Junior,  be,  and  he  is  hereby, 
committed  to  the  jail  of  Multnomah  coun- 
ty, state  of  Oregon,  for  contempt  of  this 
court.  In  disobeying  the  lawful  process  of 
this  court,  requiring  him  to  appear  before 
said  A.  C.  Kmmons,  Esq.,  notary  public, 
commissioner,  as  herein  recited,  and  that 
he  be  there  kept  in  close  confinement  until 
he  be  ready  to  and  do  appear  before  said 
commissioner  to  testify,  as  required  by 
said  process  of  this  court. "  The  appeal 
is  from  this  judgment. 

Frad  V.  Holmaa,  lor  appellant.  W.  M. 
Gregory,  for  respondent. 

Stkahan,  C.  J.  It  sufficiently  appears 
from  th«>  foregoing  statement  that  the 
superior  court  of  Suffolk  county,  Mass., 
where  the  action  of  Annie  B.  Everett 
V.  John  Stetson,  Jr.,  Is  pending,  tried, 
through  the  usual  instrumentality  ol  a  com- 
mission and  Issuing  a  dediniua  potestatem, 
to  otitaln  the  evidence  of  the  witness,  and 
failed.  Thereafter  letters  rogatory  were 
Issued  under  which  the  circuit  court  of 
Multnomah  county  has  taken  these  pro- 
ceedingf,  which  have  resulted  In  this  ap- 
peal. 

1.  The  real  question  here  Is  one  of  juris- 
dlctioD.  At  the  outset.  It  Is  conceded  that 
there  is  no  statute  In  this  state  expressly, 
and  In  so  many  words,  conferring  juris- 
diction on  the  circuit  courts  of  this  state 
in  such  cases.  Tlie  o^iy  statute  having 
any  bearing  on  the  shhjMt  Is  section  790, 
Hill's  Code,  nvbkh  p^^Vldes:  "The  aub- 
pcena  Is  issued  as  lolj  •\g .  •  •  •  (2)  To 
require  attendance  W^^J  a  commissioner 


appointed  to  take 
the  "  ~ 

a  sister 
any  clerk  at 
within  the JarlsdiQ 
tills  sectloa  a  ' 


re 


',ftto^y}iy  a  court  oi 


Dnfted  Staten.  2\ti*^teir\toTiZt^GU 


authorised  to  Issue  a  subpcens  requiring 
the  attendance  of  a  witness  before  a  com- 
missioner appointed  to  take  testimony  by 
a  court  of  a  sister  state,  and  the  subpcBoa, 
when  Issued,  Is  tbe  process  of  tbe  court 
whose  clerk  Issued  it,  and  not  of  tho  clerk. 
But  counsel  take  the  objection  here  for  the 
first  time,  so  far  as  the  record  discloses, 
that  the  paper  issued  by  the  clerk  of  the 
circuit  court  of  Multnomah  county,  and 
served  npon  Bourae,  is  not  a  subpcena, 
and  therefore  he  was  not  bound  to  obey 
It;  and  he  further  Insists  that,  as  no  stat- 
ute expressly  confers  Jurisdiction  on  tbe 
circuit  court  in  such  cases,  it  Is  without 
authority.  These  objections  may  be  con- 
sidered together.  This  question  Is  one  in- 
volving the  comity  of  states,  grows  out 
of  necessity,  and  is  recognised  by  the  law 
of  nations.  In  discussing  it,  therefore,  no 
narrow  or  merely  technical  view  of  the 
law  is  permissible.  The  constitution  ol 
tbe  state  (article  7,  §  9)  vests  In  the  circuit 
courts  all  the  judicial  power  of  the  btate, 
not  vested  by  the  constitution  or  laws 
consistent  therewith  exclusively  in  some 
other  court.  If  the  authority  to  require 
the  attendance  of  a  witness  before  a  com- 
missioner appointed  by  a  court  of  a  sister 
state  is  a  Judicial  power,  and  not  vested 
exclusively  in  some  other  court,  then 
tbe  same  belongs  to  the  circuit  courts; 
and,  even  if  the  constitution  were  silent 
upon  the  subject,  we  think  the  result 
would  be  tbe  same.  In  speaking  of  this 
method  of  obtaining  evidence,  1  Greenl. 
Ev.  §  320,  says:  "This  method  of  obtain- 
ing testimony  from  witnesses  in  a  for- 
eign country  has  always  been  familiar 
in  the  courts  of  admiralty;  but  it  Is  also 
deemed  to  be  within  the  Inherent  power 
of  all  courts  of  justice;  for,  by  the  law  of 
nations,  courts  of  justice  of  different  coun- 
tries are  bound  mutually  to  aid  and  assist 
nach  otiier,  for  the  furtherance  of  justice; 
and  hence,  when  the  testimony  of  a  for- 
eign witness  is  necessary,  the  court  before 
which  the  actlcm  is  pending  may  send  to 
the  court  within  whose  jurisdiction  the 
witness  resides  a  writ,  either  patent  or 
close,  usually  termed  a  'letter  rogatory,' 
or  a  commission  aub  mutum  viclfisitmUnis 
obtentu  ac  io  Juris  sabaldlum,  trom  tboee 
words  contained  in  it."  The  same  prin- 
ciple Is  stated  in  Weeks,  Dep.  §  128,  and 
many  authorities  cited.  And  the  practice 
under  such  letters  isstated  and  discussed  in 
Wbart.  Confl.  Laws,  S  722  at  seq. ;  S  Whart. 
Int.  La  w  Dig.  §  41  et  seq. :  Kelson  v.  C.  S., 
1  Pet.  C.  C.  235;  Kuehling  v.  Leberman,  9 
Phila.  160;  In  re  Jenckes,  6  R.  I.  18. 
These  authorities  sufiicicntly  show  that 
the  matter  under  consideration  is  one  of 
Judicial  cognizance.  It  appertains  to  the 
administration  of  justice  in  its  best  sense, 
and  its  exercise  is  now  common  and  un- 
questlonpd  among  civilized  nations.  It  is 
true  the  duty  may  not  be  Imposed  by  posi- 
tive local  law,  but  it  rests  on  national 
comity,  creating  a  duty  that  no  state 
could  refuse  to  fulfill  without  forfeiting 
Its  stand<ng  among  the  civilized  states  of 
the  world.  Aside,  then,  from  the  statute 
quoted  above,  we  think  the  circuit  court 
ol  Multnomah  county  bnd  jurisdiction 
over  this  case,  but  the  statute,  no  doubt, 
teas  designed  to  cover  such  cases.    The 
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clerk  of  the  court,  in  issuing  the  writ  of 
anhpoena  or  other  writ,  oDly  exerclBes  his 
appointed  functious  ander  the  luw,  but 
the  writ,  when  isBued,  is  the  writ  of  the 
court,  authenticated  by  ItB  seal,  and  over 
which  it  has  Jurisdiction.  All  writs  so 
issued  protect  the  officer  executing  them, 
and  the  court  has  power  to  prevent  nit 
abufieB  growing  out  of  their  use.  As  a 
neceusary  incident  tu  this,  it  may  punish 
all  disobedience  or  resistance  to  its  process 
and  orders.  This  power  inheres  in  the 
court,  whether  conferred  by  expi-ess  stat- 
ute or  not. 

It  was  finally  argued  that  the  writ 
which  the  clerk  issued,  and  which  was 
served  on  the  appellant,  requiring  him  to 
appear  and  submit  to  an  exaininatiou, 
was  not  a  subpoena.  Two  answers  may 
be  made  to  this  objection.  The  first  Is 
that  no  such  objection  was  taken  in  the 
court  below.  The  appellant  did  not  then 
object  that  the  writ  was  Illegal,  or  one 
that  he  was  not  bound  to  obey,  because 
the  writ  was  defective;  but  his  objection 
went  to  the  Jurisdiction  of  the  court.  The 
one  now  made  goes  to  the  means  or  mnn- 
ner  of  Its  exercise.  But  whether  taken 
here  or  in  the  court  below,  the  objection 
could  not  he  sustained,  for  all  the  pur- 
poses of  this  proceeding  the  writ  which 
was  served  upon  the  appellant  was  a  sub- 
poena. It  is  true  it  is  not  in  the  form  in 
common  use  in  the  courts  of  this  state, 
but  it  required  the  attendance  of  a  wit- 
ness, (Hill,  Code,  §  789,)  and  that  is  suffl- 
clen  t. 

It  was  finally  objected  by  the  appellant 
that  the  court  in  Massachusetts  had  no 
authority  to  issue  the  letters  rogatory. 
The  ground  of  this  objection  is  not  clear 
to  UH,  but  we  are  unable  to  find  any 
satisfactory  foundation  upon  which  It 
could  be  placed.  We  cannot  review  the 
action  of  that  court,  or  call  in  question  its 
JuriBdictlon  over  the  case  pending  beforelt. 
Any  objection  to  exoess  of  authority  or  ir- 
regularity in  its  exercise  must  be  made  in 
thatconrt, andnot  here.  Itissufflcientfor 
us  to  know  tha  t  it  has,  by  letters  rogatory, 
asked  the  aid  of  one  of  the  courts  of  this 
state,  in  obtaining  the  testimony  of  a  wit- 
ness domiciled  here  in  a  case  pending  be- 
fore it,  and  over  which  It  had  assumed  Ju- 
risdiction. We  find  no  error  in  the  Judg- 
ment appealed  from,  and  the  same  is 
therefore  affirmed. 


TIlSLOP   V,  MOLDENHAUER. 

(Supreme  C<mrt  of  Oregon.     Nov.  2, 1891.) 

FOBOIBLX   EnTBT  ASD  DETAINER— IiANOLOBD  AND 

Tenant. 

Under  Hill's  Code  Or.  i  8509,  giving  the 
omner  of  premises  entitled  to  possession  the  right 
to  maintain  unlawful  entry  and  detainer  against 
one  who  forcibly  holds  possession,  and  section 
3.il9,  declaring  that  a  tenant  who  shall  fail  to 
pay  rent,  or  deliver  up  the  promises  lor  10  days 
after  demand  of  possession  in  writing,  shall  be 
deemed  to  t>e  unlawfully  holding  by  force,  a 
lessor  may  maintain  such  action  against  a  lessee 
who  refuses  to  pay  rent,  or  deliver  possession  for 
10  days  after  demand,  without  proving  that  be 
actually  holds  possession  by  force.  Taylor  v. 
Scott,  10  Or.  4(j3,  and  Harrington  v.  WaUon,  11 
Or.  143,  8  Fac.  Hep.  178,  distiogulsbed. 


Appeal  from  circuit  coui^-,  Multnomah 
county  ;  EnASMUS  D.  SHATTtiCK,  Judge. 

Action  of  forcible  entry  and  detainer  by 
Thomas  Hlslop  against  W.  J.  Moldenhaa- 
er.  Judgment  for  defendant.  Plaintiff  ap- 
peals.   Reversed. 

Hall  Ji  Showers,  for  appellant.  J/c- 
Glnn,  Sears  dt  Simon,  for  respondent. 

LoBD,  S.  This  is  an  action  of  forcible 
entry  and  detainer  originally  brought  in 
a  Justice's  court  to  recover  the  possession 
of  an  hotel  building  in  East  Portland. 
Judgment  went  for  the  plaintiff,  from 
which  an  appeal  was  taken  to  the  circuit 
court,  and  upon  trial,  after  the  testimony 
for  the  plaintiff  was  In,  the  defendant,  by 
his  counsel,  moved  for  a  nonsuit,  on  the 
ground  that  there  was  an  entire  absence 
of  any  intent  upon  the  part  of  the  defend- 
ant to  hold  possession  of  the  premises  by 
force.  The  court  granted  the  motion  on 
the  ground  that  there  was  an  entire  ab- 
sence of  any  proof  of  any  force  in  the  entry 
or  in  the  holding,  and  discharged  the  Jury 
from  the  further  consideration  of  the  case. 
Without  detailing  the  evidence,  it  was 
conceded  that  the  plaintiff  was  the  owner 
of  the  property  in  question;  that  the  de- 
fendant was  his  tenant,  and  refused  to  pay 
rent  due  on  the  premises;  that  thereaiter 
the  plaintiff  gave  the  defendant  a  written 
notice  to  vacate  the  premises  within  10 
days  from  the  date  thereof,  and  that  he 
neglected  and  refused  to  do  so,  etc.  It 
thus  appears  that  the  relation  of  landlord 
and  tenant  subsists  between  the  parties, 
and  that  the  requirements  necessary  to 
constitute  a  statutory  forcible  detainer 
Were  admitted  to  be  proven,  unless  some 
proof  of  force  was  an  essential  element  in 
the  case.  The  decision  of  the  trial  court 
discloses  that  his  3wn  opinion  was  that 
no  proof  of  force  was  necessary  in  such 
case;  that  when  a  tenant  had  been  noti- 
fied In  writing  to  leave  or  vacate  the 
premises,  and  refused,  it  was  a  sufficient 
proof  of  force  to  authorise  the  action  of 
forcible  detainer  to  be  brought,  but  that 
in  consideration  of  the  cases  of  Taylor  v. 
Scott,  10  Or.  483,  and  Harrington  v.  Wat- 
son, 11  Or.  143,  3  Pac.  Rep.  173,  which  the 
trial  court  thought  Included  the  case  at 
bar  and  controlled  it,  it  felt  bound  to 
grant  the  nonsuit.  The  opinion  expressed 
by  the  trial  court  was  undoubtedly  cor- 
rect, but  its  misconception  of  the  effect  of 
the  two  cases  cited  led  It  into  error.  In 
neither  of  them  did  the  relation  of  land- 
lord and  tenant  exist,  which  is  disclosed 
by  the  facta  and  reiterated  in  the  opinion 
to  avoid  liability  to  mistake  when  the  ac- 
tion is  brought  to  oust  a  stranger  or  tres- 
passer. In  Taylor  v.  Scott,  supra,  there 
was  no  privity  of  contract;  both  the 
plaintiff  and  the  defendant  claimed  the 
right  of  possession  to  certain  pnblic  lands 
as  settlers;  and  it  is  expressly  stated  that 
"the  relation  of  landlord  and  tenant  does 
not  exist  between  the  parties. "  They  were 
strangers  to  each  other.  The  defendant 
was  In  posseHslon,  hut  refused  to  deliver 
or  surrender  his  poRsesslon  upon  the  de- 
mand of  the  pldlntiff,  but  without  indicat- 
ing any  purpose  to  resist  the  entry  of  the 
plaintiff  with  force.  He  brought  forcible 
detainer   against   the  defendant,    which 
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was  reversed  on  the  fn^nnd  that  the  non- 
■ult  oaght  to  bare  been  Kranted  for  the 
want  o(  any  proof  of  forcible  detainer.  In 
HarrlnKton  v.  Watson,  supra,  the  defend- 
ant had  rented  a  certain  room  which,  with 
the  bnildlnz,  waa  destroyed  by  fire.  The 
thing:  rented  -wblh  Kone  and  the  lease  ter- 
minated. The  defendant,  a  few  days  after 
the  Are,  upon  the  assumption  that  his 
lease  Included  a  demise  of  the  land,  and 
bad  not  terminated,  moved  another  build- 
inf^on  the  land  occupied  by  the  building  de- 
stroyed by  fire.  The  plaintiff  served  upon 
the  defendant  a  written  notice  to  quit,  and 
demand  of  the  possession  of  the  premises, 
which  the  defendant  refused  to  surrender, 
whereupon  theplRlntlB  brouKhtan  action 
ol  lorctble  entry  and  detainer.  The  con- 
tention was  that  the  refosal  to  surrender 
the  premises  on  the  written  notice  was  the 
boldhiRof  the  posnession  by  force,  or  a  for- 
cible detainer.  The  court  say:  "Now, 
this  Is  not  the  case  of  a  defendant  unlaw- 
fully holdlntr  over  after  the  expiration  of 
his  lease," — that  is,  where  the  relation  ot 
landlord  and  tenant  exist,— "but  the  case 
ot  a  defendant  entering,  peaceably,  we 
oaust  take  it,  upon  the  land  of  the  plain- 
titt,  under  what  he  believed  to  be  a  claim 
of  right, and  refusing  to  delivertbe  posses- 
aton  upon  a  written  notice  and  demand  of 
the  premises.  To  maintain  his  action, 
then,  the  plaintiff  must  bring  ills  case  with- 
in the  principle,  where 'possession  shall 
be  held  by  force,'  as  declared  in  our  stat- 
ote.  (section  3610,  Hill's  Code;)  and  Tay- 
lor V,  Scott,  supra,  is  decisive  that  he  can- 
not recover  under  this  provision,  unless 
be  proves  that  the  defendant  forcibly  de- 
tains the  premises  from  him."  As  the 
thinK  leased  had  been  destroyed  by  Are, 
and  the  lease  terminated,  the  relation  of 
landlord  and  tenant  did  not  exist, and  the 
case  did  not  fall  within  the  purview  of  sec- 
tion 8619,  Hill's  Code.i  providing  a  remedy 
for  landlords  to  regain  a  peaceable  pos- 
session ot  their  premisesfroro tenants  who 
had  forfeited  their  right  of  possession,  and 
refused  to  surrender,  which  are  deemed 
cases  of  nniawful  holding  by  force.  That 
section  creates  a  species  of  constructive 
force,  where  none  In  fact  exists.  A  ten- 
ant, notified  to  quit,  who  refuses  to  sur- 
render the  possession  of  the  premises,  in 
holding  over  after  the  expiration  of  bis 
lease,  within  the  meaning  o!  the  statute, 
Is  guilty  of  holding  by  force,  as  much  so 
as  though  he  held  It  with  force.  In  such 
case  the  landlord  may  bring  his  action  at 
once  to  dispossess  the  tenant,  and  regain 
the  possession  of  the  premises.  He  is  not 
required  to  exert  actual  ph.Tslcal  force, 
and  perhaps  disturb  the  public  peace  and 
imperil  his  life,  before  he  will  be  permitted 
to  bring  the  action.  When  that  relation 
exists,  the  tenant,  by  his  refusal  to  sur- 

'Hill'sCode  Or.  |  8609,  gives  the  owner  of  prem- 
ises, enti  tied  to  possession,  the  right  to  maintain  an 
action  of  forcible  entry  and  detainer  against  any 
person  who  forcibly  enters  upon  the  premises,  or 
who,  having  peaceably  entered,  forcibly  holds 
possession ;  and  section  8S!U  provides  that  when 
B  tenant  shall  fail  or  refuse  to  pay  rent  due  on  the 
lease  or  agreement  under  which  be  holds,  or  de- 
liver up  the  premises  for  10  days  after  demand 
of  possession  in  writing,  he  shall  be  deemed  to 
be  nolding  by  force. 


render  when  bebas  had  notice  to  qnll,  has 
placed  himself  In  a  situation  to  be  sued, 
and  to  authorise  the  bringing  of  the  ac- 
tion ;  for  the  case  is  within  those  enumer- 
ated which  the  statute  has  declared  shall 
be  deemed  holding  with  force.  Between 
cases  of  that  sort  and  those  of  a  strang^er 
and  Intruder,  who  forcibly  enters  or  for- 
cibly detains  where  the  entry  was  peace- 
able, thereis  a  marked  distinction.  No  no- 
tice Is  necessary,  and  the  action  may  be 
brought  at  once.  The  gist  of  the  action 
is  the  force  either  in  the  entry  or  the  de- 
tainer, or  both.  In  the  case  of  the  tenant 
he  is  deemed  holding  by  force  when  he  re- 
fuses to  vacate  after  notice  and  the  expira- 
tion of  bis  lease,  or  to  pay  rent,  while  the 
intruder  or  trespasser  forcibly  enters  or 
detains  with  force.  The  judgment  must 
be  reversed,  and  a  new  trial  ordered. 


(21  Or.  IM) 
WiLHE!.!!  V.  Eaves  et  oL 

(SupreTne  Court  of  Oregon.    Nov.  2, 1891.) 

PSMALTIBS  ASD  LiQUIDATSD  DAMAGES. 

A  contract  stipulated  that  defendants 
wotild  make  plaintiff  superintendent  of  their 
market,  and  in  consideration  of  his  services  give 
him  certain  privileges  and  a  salary.  Plaintiff 
agreed  to  perform  certain  duties  on  his  part. 
JUeld,  that  a  provision  that  for  the  performance 
of  "all  and  every"  of  the  stipulations  the  parties 
bound  themselveSj  each  unto  the  other,  in  the 
sum  of  (200  as  liquidated  damages,  should  be 
construed  to  mean  a  penalty. 

Ap|)eal  from  circuit  court,  Multnomab 
county;  Erasuub  D.  Shattuck,  Judge. 

Action  by  P.  Wllhelm  against  D.  W. 
Eaves  and  A,  M.  Plato  for  breach  of  con- 
tract. Judgment  tor  plaintiff.  Defend- 
ants appeal.    Reversed. 

Statement  by  the  Cocrt.  This  Is  an 
action  to  recover  damages  for  a  breach  of 
the  following  agreement  between  plaintiil 
and  defendants:  "This  agreement,  made 
the  fourteenth  day  of  August,  in  the  year 
of  our  Lord  one  thousand  eight  hundred 
and  ninety,  between  David  W,  Eaves  and 
A.  M.  Plato,  doing  business  as  Eaves  & 
Plato,  ol  the  Metropolitan  Market,  par- 
ties of  tlie  first  part,  and  Peter  Wllhelm, 
the  party  of  the  second  part,  witut««Heth. 
that  the  said  party  of  the  first  part,  in 
consideration  of  the  covenants,  promises, 
and  agreements  on  the  part  of  the  said 
party  of  the  second  part  hereinafter  con- 
tained, hereby  covenant,  promise,  and 
agree  to  and  with  the  said  party  of  the 
second  part  that  thesaid  party  of  the  first 
part  will,  as  soon  as  they  become  pos- 
sessed of  the  Metropolitan  Market,  its 
lease,  stock,  fixtures,  and  appurtenancen, 
all  in  clear  title,  from  the  administrator 
or  representative  of  Todd's  interest  in 
said  market,  then  the  party  of  the  first 
part  will  and  hereby  agree  to  make  said 
Peter  Wllhelm  the  superintendent  of  said 
market,  with  such  duties  as  will  be  here- 
inafter described.  The  said  party  of  the 
first  part  also  agrees.  In  fonRlderntlon  of 
the  ser^Mces  of  said  Peter  Wllhelm  as  su- 
perintendent, to  give  said  Wilhelro  the  free 
and  full  use  of  the  room  (known  aa  the 
'restaurant')  In  the  east  end  of  said  mar- 
ket for  use  as  a  coffee-room  during  the 
continuance  of  said  lease,  and  the  faithful 
fullilliiientof  duties  as  saldsuperintcudent- 
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And  It  Is  farther  agreed  that  wheneverthf 
rpntul  income  from  stullB  shall  equal 
(9500)  five  hundred  dollars  per  month, 
then  said  Wllbelm  is  to  receive,  iu  addition 
to  use  of  said  coffee-room,  the  sum  of  fifty 
dollars  ($50)  per  mouth,  and  when  income 
from  stalls  shall  equal  or  exceed  one  thou- 
sand dollars  per  mouth  said  VVlIhelm  shall 
receive  one  hundred  dollars  ($100)  per 
month,  for  services  as  superintendent;  and 
said  Wllhelm  agrees  at  such  time  to  main- 
tain a  special  nUht  watchman  In  said 
Metropolitan  Market.  Andthenald  party 
of  the  second  part, In  consideration  of  said 
covenants,  promises,  and  af^reements  on 
the  part  of  said  party  of  theflrstpart  here- 
inafter contained,  covenants,  promises, 
and  aKrees  to  and  with  the  said  party  of 
the  first  part  that  the  said  party  of  the 
second  part  will  and  hereby  airi'ees  to  act 
as  superintendent  of  said  Metropolitan 
Market;  and  the  duties  to  be  performed 
and  accepted  as  share  of  the  work  Is  to 
see  that  the  said  market  shall  at  all  times 
be  kept  clean  and  In  a  wholeHome  sanitary 
condition;  that  he  will  have  said  market 
properly  opened  every  morning  at  fivw 
o'clock;  and  that  said  market  shall  be 
kept  open  for  the  transaction  of  business 
until  the  hour  of  ei)!:ht  at  night,  excepting 
Saturday  nights,  when  the  nii  'ket  must 
be  kept  open  until  eleven  o'clock  at  night. 
He  agrees  further  to  see  that  rules  and 
regulations  governing  said  market  shall 
be  strictly  enforced  ;  that  ail  occupants  of 
stalls  are  to  keep  their  premises  In  good 
order;  and  the  said  Wllhelm  agrees  to 
obey  the  parties  of  the  first  part  In  all  mat- 
ters relatlngto  the  welfare  of  the  said  mar- 
ket; and  in  the  business  It  Is  understood 
that  the  said  Wllhelm  Hhall  not  contract 
any  bills,  order  any  labor  performed,  or 
do  anything  to  bind  or  make  the  said 
party  of  the  first  part  liable  for  money, 
excepting  on  the  written  order  or  author- 
ity of  said  party  of  the  first  part;  nor 
shall  the  said  Wllhelm  collect  any  money, 
unless  authorized  to  do  so.  Said  Wllhelm 
accepts  as  pay  in  full  such  suras  as  herein- 
before iigreed.  And  tor  the  true  and  faith- 
ful performance  of  all  and  every  of  the  said 
covenants,  promises,  and  agreements,  the 
said  parties  to  these  presents  bind  them- 
selves, each  unto  the  other,  in  the  penal 
sum  of  two  hundred  dollars  of  the  linited 
States  of  America,  as  fixed,  settled,  and 
liquidated  damages  to  be  paid  by  the  fail- 
ing party  to  the  other,  their  heirs  or  as- 
signs; and  If  at  any  time  either  of  the  said 
parties  shall  be  guilty  of  gross  miscon- 
duct, drunkenness,  or  engaged  in  any  dis- 
honest or  criminal  matter,  then  agreement 
shall  be  void.  In  witness  whereof  the 
said  parties  to  these  presents  have  here- 
unto BPt  their  hands  and  seals  the  day  and 
year  first  above  written.  D.  W.  Eaves. 
[Seal.]  Artuir  M.  Pi.ato.  [Seal.]  P. 
■\Vii,HKLM.  [Seal.]  Signed, sealed,  and  de- 
livered In  the  presence  of  Willie  Gill." 
The  breach  of  the  agreement  complained 
uf  was  the  discharge  of  j)la!ntiff  by  defend- 
ants. Without  any  proof  of  actual  dam- 
ages a  recovery  was  allowed  of  the  stipu- 
lated sum  of  $20t»,  and  hence  this  appeal. 

T.  J.  Gelsler,  tor  appellants  V.  K. 
Strode  and  McGinn,  Sears  &  SJiuon,  lor  re- 
spondent. 


Bkas.  3.  The  decision  of  the  question 
as  to  whether  a  given  sum,  provided  In  a 
contract  to  be  paid  on  a  breach  thereof, 
shall  be  considered  as  liquidated  damages 
or  a  penalty,  is  often  inherently  difficult, 
and  there  is  much  apparent  conflict  in  the 
adjudged  cases.  The  words  "liquidated 
damages'*  are  not  at  all  conclusive  as  to 
the  character  of  the  stipulation.  Com- 
pensation for  breach  of  a  contract  is  al- 
ways desirable,  and  the  courts  are  not 
bound  by  the  language  used  bytlieparties; 
and,  if  the  construction  Is  at  all  doubtful, 
the  tendency  of  the  courts  is  in  favor  of  the 
Interpretation  which  makes  the  sum  a 
penalty.  Gushing  v.  Drew,  97  Mass.  445. 
While  it  is  usually  said  that  the  intention 
of  the  parties,  ns  gatliered  from  the 
subject-matter  of  the  contract,  the  lan- 
guage used,  and  surrounding  circum- 
stances, is  to  govern  In  cases  of  this  kind, 
"such  intention,"  says  Mr.  Sutherland, 
"under  the  artificial  rules  that  have  been 
adopted,  is  determined  by  very  latitudi- 
nary  construction.  To  be  potential  and 
controlling  that  a  stated  sum  is  liquidated 
damages,  that  sum  must  be  fixed  as  the 
basis  of  compensation,  and  substantially 
limited  to  it;  for  just  compensation  is 
recognized  as  the  universal  measun;  of 
damages  not  punitory.  Parties  may  liq- 
uidate the  amount  b.y  previous  agree- 
ment; but  where  a  stipulated  sum  is  evi- 
dently not  based  on  that  principle,  the  in- 
tention to  liquidate  damages  will  either 
be  found  not  to  exist  or  will  be  disregard- 
ed, and  the  stated  sum  treated  as  a  pen- 
alty." 1  Suth.  Dam.  480.  In  Jaqulth  v. 
Hudson,  5  Mich.  133,  Christiancy,  J.,  says: 
"The  law.  following  the  dictates  of  equity 
and  natural  justice  in  cases  cf  this  kind, 
adopts  the  prin('i])le  of  just  compensation 
for  the  loss  c)r  injury  actually  sustained; 
considering  it  no  greater  violation  of  this 
principle  to  confine  the  injured  party  to 
the  recovery  of  less  than  to  enable  him, 
by  the  aid  of  a  court,  to  extort  more. 
•  •  •  Thisprincipleof  natural  justice,  the 
courts  of  law,  following  courts  of  equity, 
have,  in  this  class  of  caMes,  adopted  as  the 
law  of  thecontract;  and  tliey  will  not  per- 
mit the  parties,  b,v  express  stipulation,  or 
any  form  of  langua^fe,  however  clear  the 
Intent,  to  set  it  aside. "  From  the  confused 
array  of  individual  cases  upon  this  ques- 
tion there  may  be  deduced  certain  general 
rules  that  are  recognized  and  enforced  by 
the  courts,  and  the  appai-ent  conflict  In  the 
cases  arises  rather  from  tiie  aiiplication 
of  these  rules  to  the  facts  of  the  individual 
case  than  In  the  principles  themselves. 
One  of  these  rules  is  that  when  a  contract 
specifying  one  certain  sum  as  liquidated 
diiniagos  contains  various  stipulations  of 
different  degrees  of  Importance,  and  the 
damages  from  a  breach  of  some  of  which 
would  be  easily  ascertainable,  though  the 
remainder  might  belong  to  that  class 
which  justifies  such  arrangement  as  to 
damages,  and  by  the  terms  of  thecontract 
such  sum  would  be  payable  equally  on 
the  failure  to  i>errorai  the  least  as  of  that 
to  perform  the  most  Important,  orequally 
on  the  failure  to  perform  that  one  the  dam- 
age from  the  violation  of  which  would  be 
easily  ascertainable  as  to  that  from  the 
breach  of  which  the  loss  would  be  di£9- 
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cult  of  aBcertainraent,  the  Htipulated  Bum 
win  be  regarded  as  a  penalty,  and  not 
liquidated  damages,  though  the  language. 
of  the  partieH  be  the  strongest  which  could 
be  employed  to  evince  a  contrary  Intent. 
Kcmble  v.  Farren,  6  Bing.  141 ;  Carter  v. 
Strom,  41  Minn.  522,  4.S  N.  W.  Rep.  394; 
Lampman  v.  Cochran.  16  N.  Y.275;  Daily 
V.  Litclifleld,  10  Mich.  29;  Cheddick  v. 
Marsh,  21  N.J.  Law,  463;  Trowerv.  Elder, 
77  111.  452;  Lyman  v.  Babcock,  40  Wis.  503; 
Niver  V.  Itossnian,  IS  Barb.  50;  3  Pars. 
Cont.  161;  2  Pom.  Eq.  Jur.  §  443:  1  Suth. 
Dam.  521;  19  Cent.  Law  J.  282,— where 
the  authorities  are  fully  collated.  This 
rule  Is  decisive  ot  this  case.  The  contract 
provides,  in  effect,  that,  in  default  of  any 
of  the  coveaanta,  promises,  or  agreements 
contained  therein,  the  sum  ot  f2U0  shall 
be  paid  by  the  failing  party  to  the  other. 
If,  then,  this  be  regarded  as  liquidated 
damages,  that  precise  juni  would  be  re- 
coverable for  the  breach  of  any  of  the  cov- 
enants, however  unimportant,  or  howev- 
er easily  the  damages  for  a  breach  tlitTeot 
could  be  ascertained,— such  as  the  failure 
by  defendants  to  pay  the  fifty  or  one  hun- 
dred dollars  per  month  as  agreed  upon, or 
of  the  plaintiff  to  keep  the  market  clean 
and  In  a  wholesome  sanitary  condition, 
or  to  keep  it  open  during  the  stipulated 
hours,  or  not  to  observe  the  prohibition 
against  contracting  bills,  ordering  labor 
performed,  or  collecting  money,  or  any 
other  of  the  numerous  stipulations  on  bis 
part  to  be  performed,  even  though  the 
damages  for  such  breach  might  be  no 
more  than  a  very  small  fraction  of  the 
stipulated  damages.  The  contract,  when 
analyzed,  contains  some  10  different  stipu- 
lations of  varying  degrees  of  importance, 
the  damages  fura  breach  of  some  of  which 
would  be  easily  ascertainable;  and  yet  it 
Is  provided  that  $200  shall  be  paid  as 
stipulated  damages  for  a  breach  of  any  of 
them,  even  the  most  unimportant.  It  is 
not  to  be  nupposed  the  pa  rtles  intended 
their  agreement  to  have  any  such  effect, 
and,  following  the  above  well  established 
rule  in  such  cases,  the  stipulated  sum 
must  be  construed  as  a  penaltj ,  and  the 
Judgment  of  the  court  below  reversed,  and 
a  new  trial  ordered. 


Callahan  et  al.  v.  Jknninqh. 

{Supreme  Court  of  Colorado.    Nov.  6. 1891.) 

Appeal,  —  Special  Appearasoe  —  Cosstbcction 

OP     8TATDTE8  —  EKFECT    OF  RCPBAI.  —  AHBKD- 
MENT. 

1.  The  entry  of  a  special  appearance  for  the 
purpose  of  moving  to  dismiss  an  appeal,  even 
though  different  grounds  of  dismissal  are  mrged, 
is  noi  a  general  appearance. 

3.  An  order  by  the  county  court  granting  an 
appeal,  and  fixing  a  time  for  filing  the  appeal- 
Ijond,  IS  necessary  But  when  such  order  is  si- 
lent as  to  whether  the  appeal  is  allowed  to  the 
district  or  supreme  court,  and  a  bond  properly 
conditioned  is  approved  and  filed  perfecting  the 
appeal  to  the  former  court,  it  will  be  presumed 
that  the  proceeding  was  regular,  and  the  appeal 
will  be  sustained,  even  though  the  order  also 
specifies  time  fur  filing  a  bill  ot  exceptions. 

8.  A  statutory  right  to  have  cases  reviewed 
on  appeal  may  be  taken  away  by  a  repeal  of  the 
statute,  even  as  to  causes  which  have  been  pre- 
viously appealed. 

4.  The  foregoing  principle  applies  to  causes 


pending  on  appeal  for  trial  de  novo  as  well  as  to 
those  taken  up  for  review ;  and  such  repeal  may 
be  implied  as  well  as  express. 

5.  But  the  doctrine  of  implied  repeals  should 
in  such  cases  t>e  recognized  with  greater  reluct- 
ance, if  possible,  than  in  cases  where  vested 
property  rights  are  acquired  under  statutes  re- 
pealed. 

6.  There  is  no  constitutional  right  to  an  ap- 
peal from  the  county  court  to  the  district  court; 
such  right  exists  only  when  the  legislature  has 
expressly  or  by  clear  implication  declared  in  its 
favor. 

7.  The  title,  "An  act  to  amend  sections  16 
and  17, "  does  not  nutborize  or  permit  the  express 
repeal  of  those  sections. 

8.  Under  proper  conditions,  the  void  por- 
tions of  a  section  or  act  may  be  rejected,  and  the 
valid  portious  be   permitted  to  stand. 

9.  A  statute  can  only  be  constitutionally 
amended  by  re-enacting  and  publishing  at  length 
the  portions  affeuted  by  the  amendment. 

10.  When  thus  amended,  no  repeal  of  the  por- 
tions retained  has  taken  place.  The  original  pro- 
visions appearing  in  the  amended  act  are  to  be 
regarded  as  having  been  the  law  since  they  were 
first  enacted,  and  the  new  provisions  are  to  be 
understood  as  enacted  at  the  time  the  amended 
act  took  effocL 
(SiiUahus  by  the  Court.) 

Appeal  from  district  court,  El  Paso 
county;  William  Harkibon,  Judge. 

Acti<m  of  replevin  by  John  Jennings 
against  A.  P.  Callahan  and  others,  begun 
in  the  county  court.  Judgment  was  there 
rendered  for  plaintiff,  and  dcfendauts  ap- 
pealed to  the  district  court,  where  tiie  ap- 
peal was  dismissed.  Defendants  appeal 
from  the  order  of  dismissal.    Reversed. 

T.  J.  O'Donaell,  for  appellants.  Camp- 
bell &  Mclntyre,  for  appellee. 

Helm,  C.  J.  This  suit  in  replevin  was 
begun  in  the  county  court.  Judgment 
was  there  rendered  for  a  return  of  the 
property  In  controversy,  or,  if  such  return 
could  not  be  had,  for  the  value  thereof, 
fixed  at  the  sum  of  $600.  Appellants,  wbo 
were  defendants  below,  subsequently  ap- 
peared, and,  their  motion  for  a  new  trial 
being  overruled,  gave  notice  of  an  appeal, 
without,  however,  specifying  in  the  notice 
whetbersuch  appeal  was  desired  tothedis- 
trict  or  supreme  court.  The  county  court 
thereupon  entered  an  order  "that  said 
appeal  be  allowed,  and  defendants  have 
twenty  days  to  file  their  appeal-bond  in 
ths  sum  of  !J1,500,  and  bill  of  exceptions." 
Within  the  time  thus  specified,  defendants 
tendered,  and  the  proper  officer  approved 
and  filed,  an  appeal-bond  in  the  sum  men- 
tioned by  the  order,  conditioned  accord- 
ing to  the  la  w  regulating  appetjils  to  the 
district  court.  Thereafter,  the  necessary 
transcript  and  papers  having  been  filed  in 
the  district  court,  ai)pellee,  who  was 
plaintiff  below,  appeared  and  moved  to 
dismiss  the  appeal.  This  motion  was  bus- 
tained,  and  the  appeal  dismissed.  To  re- 
view the  action  of  the  district  court  in  the 
premises,  the  present  appeal  was  taken. 
The  act  ot  1885,  providing  for  appeals  to 
this  court,  being  then  in  force,  the  review 
may  take  place  though  the  judgment 
challenged  was  for  costs  only. 

The  motion  filed  in  the  district  court  did 
not  constitute  a  general  appearance,  o% 
counsel  for  appellants  contend.  It  recites 
"that  plaintiff  herein  enters  his  special  ap- 
pearance in  this  action  tor  the  purpose  ol 
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this  motion,  and  for  such  pnrpop-  only, 
and  moves  the  court  todi^niisB  the  appeal 
taken."  The  fact  that  different  Ki'ounds 
for  diBmisaal  were  then  npecihed  did  not 
change  the  character  of  the  eperinl  ap- 
pearance to  which  the  motiun  was  limit- 
ed. These  grounds  all  boro  upon  the  reg- 
ularity and  sufficiency  of  the  steps  taken 
In  attempting  to  perfect  the  appeal  to  the 
district  court,  and  its  Jurisdiction  through 
the  appeal  to  try  the  cause.  Every  alle- 
gation therein  was  directed  to  the  same 
end,  viz.,  the  dismissal  of  the  appeal.  It 
would  Indeed  be  a  paradoxical  ruling  that 
should  hold  the  appearance  (»r  a  party 
specially  for  the  purpose  of  dismissing  an 
appeal  to  constitute  such  a  general  ap- 
pearance as  waives  the  right  to  the  dis- 
missal prayed  for.  Law  v.  Nelson,  14 
Colo.  409,  24  Pac.  Hep.  2.  The  aprieal  In 
question  was  taken  under  sectl<m  499,  Qen. 
8t.  188:^.  All  requirements  of  this  section 
appear  to  have  been  complied  with.  The 
merefuct  that  the  application  did  not  spec- 
ify the  conrt  to  which  the  appeal  was  de- 
sired Is  not  fatal.  Nor  Is  the  furtlier  fact 
that  the  court, in  entering  the  ordergrant- 
Ing  the  appeal  and  fixing  the  time  for  fil- 
ing the  bond,  added  a  phrase  providing  for 
a  bill  of  exceptions,  decisive  against  the 
appeal.  Such  orders  are  undoubtedly  nec- 
essary official  acts;  but  whpn  they  are 
silent  as  to  whether  the  appeal  is  to  tbn 
district  or  supreme  court,  if  witfiin  the 
time  specified  a  bond  (iroperlyconditioned 
be  approved  and  filed  perfecting  an  appeal 
to  the  district  court,  the  presumption  of 
regularity  ordinarily  attaching  to  the 
proceedings  of  courts  of  record  will  he  In- 
dulged. The  incidental  circumstance  that 
the  order  in  the  present  case  was  broad 
enough  to  permit  an  appeal  to  the  su- 
preme court  «hould  not  be  held  to  In- 
validate  the  appeal  actually  taken.  The 
original  appeal,  therefore,  was.  In  our 
judgment,  sufficiently  perfected,  and  the 
cause  was  pending  for  hearing  In  the  dis- 
trict court. 

This  brings  us  to  the  main  contention  In 
the  present  case,  viz.,  that  the  section 
above  mentioned,  under  wlilch  the  appeal 
was  prosecuted,  was  repealed  before  the 
cause  was  called  for  trial  In  the  district 
court.  If  this  be  true,  and  Ij  there  Is  no  ' 
saving  clause  In  the  act,  the  appeal,  pro-  , 
vlded  It  was  purely  a  statutory  right,  fell, 
and  the  court  was  left  without  jurisdic- 
tion save  to  enter  the  order  of  dismissal. 
"A  statutory  rightto  have  cases  reviewed 
on  appeal  may  be  taken  away  by  a  repeal  of 
the  statute,  even  as  to  causes  which  have 
been  prevlontily  appealed."  Coole.v,  Const. 
LIm.  §  474;  Sedg.  St.  &  Const.  Law,  pp. 
lOS-lKi,  notes;  Hx  parte  McCardle,7Wall, 
506.  The  principle  applies  to  causes  pending 
on  appeal  for  trial  iin  novc,  as  well  as  to 
those  taken  up  for  review.  Smith  v.  Dis- 
trict Court, 4  Colo.  2:5.5;  Harrison  v.  Smith, 
2 Colo.  025.  Wecannotconcedethecorrect- 
ness  of  counsel's  position  that  appeals 
from  the  county  to  the  district  court  are 
a  constitutional  right.  The  language  of 
the  constitution  Is:  "Appeals  may  be 
tnkeu  from  county  to  district  courts,  or 
to  the  HU  renie  court,  in  such  cases  and  in 
snch  manner  as  may  he  prescribed  bylaw. 
Writs  of  error  shall  lie  from  the  supreme 


court  to  every  final  Judgment  of  the  coun. 
ty  conrt.  •  »  •"  The  provision  does  not 
declare  that  appeals  may  be  taken  from 
all  final  judgments  of  the  county  court.  It 
Is  only  with  reference  to  writs  of  error 
from  thesupreme  court  that  the  language 
Is  thus  comprehensive.  It  is  left  for  the  leg- 
islature to  prescribe  the  kinds  or  classes 
of  cases  In  which  appeals  shall  He,  as  well 
as  to  provide  the  manner  of  perfecting 
them.  If  counsel's  assertion  that  the 
provision  was  Intended  to  confer  abso- 
lutely the  right  to  the  apfieal, simply  leav- 
ing to  the  legislature  the  duty  of  prescrib- 
ing the  manner  of  taking  the  same,  were 
correct,  the  phrase  "in  such  cases"  would 
perform  no  ofilce,  and  would  undoubtedly 
have  been  omitted.  The  employment  of 
the  word  "may"  instead  of  the  word 
"shall"  tends  to  show  an  intent  to  make 
the  privilege  permissive,  not  absolute. 
And  when  coupled  with  the  phrase  "In 
such  cases."  it  settles  beyond  doubt  the 
construction  to  be  given.  The  right  In 
question  exists  only  wher  the  legislature 
has  expressly  or  by  clear  implication  de- 
clared in  its  favor.  People  v.  Richmond, 
16  Colo.  — ,  26  Pac.  Rep.  929.  If,  therefore. 
It  be  true  that  the  statute  under  which 
the  appeal  in  the  present  cane  to  the  dis- 
trlctcourt  had  been  perfected  was  repealed 
without  a  saving  clause,  the  right  to  a 
trial  de  novo  In  the  latter  court  was  re- 
voked, and  its  action  In  dismissing  tbe  ap- 
peal must  be  sustained.  It  is  asserted  that 
such  repeal  was  accomplished  by  tbe  act 
adopted  In  1885,  found  on  page  1.59  of  the 
Session  Laws  of  that  year.  Appellants  do 
not  contend  that  this  actcontained  asav- 
inK  clnuse;  so  our  inquiry  Is  narrowed  to 
the  single  questicm  of  repeal.  The  title  of 
the  statute  of  1885  is  not  challenged  as  un- 
constitutlunal,  and  we  shall  assume  with 
out  argument  that  it  may  fairly  be  ti-ea  ted 
OS  if  reading,  "An  act  to  amend  sections 

16  and  17  of  chapter  22  of  the  General  Stat- 
-utes  of  the  State  of  Colorado."  Thus,  it 
will  be  observed,  this  title  expressly  pro- 
vides for  the  amendment  of  sections  16  and 

17  of  the  former  act  It  does  not  contem- 
plate the  repeal  of  section  16,  under  which 
the  appeal  to  the  district  court  was  taken. 
It  follows,  therefore,  that,  in  so  far  as  the 
introductory  words  in  the  body  of  the  act 
tend  to  recognize  an  express  repeal  of  this 
section,  they  are  void.  But  It  does  not 
fiiilow  that  on  this  account  the  whole  act 
is  unconstitutional :  for,  under  proper  con- 
ditions, tbe  void  portion  of  a  statute  may 
be  rejected,  and  the  valid  portions  be  per- 
mitted to  stand. 

It  becomes  important  to  determine 
whether  the  new  law  can  so  operate  as  to 
repeal  section  16  by  implication,  because 
the  principle  under  consideration  relates 
to  implied  as  well  as  to  exijress  repeals. 
We  preface  tbe  discussion  of  this  particular 
subject  with  the  observation  that  the  doc- 
trine of  implied  repeals  should  be  recog- 
nized with  even  greater  reluctance  here 
than  under  ordinary  circumstances. 
Vested  property  rights,  contractual  or  oth- 
erwise, acquired  under  a  statute,  are  pro- 
tected notwithstanding  the  repeal  of  the 
statute.  But  in  cases  like  the  present, 
while  the  actual  Injury  may  be  as  great, 
upon  the  repeal  the  privilege  of  contdnu* 
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\ng  pending  proceedings  anthqrlKed  by  the 
statute  repealed  is,  as  already  observed, 
denied.  As  will  presently  appear.  It  Is  un- 
necessary to  consider  the  cunstltntloual 
objection,  if  such  there  be,  to  recognlcing 
an  Implied  repeal  under  a  title  providing 
fur  amendment  only.  Const.  §  24,  art.  6, 
expressly  provides  .that  statutes  shall  be 
amended  only  by  re-enactlne  and  publlsh- 
ing  at  length  the  portions  alfected  by  the 
amendment.  The  intent  and  wisdom  of 
this  provision  are  ubviuus.  It  was  framed 
for  the  purpose  of  avoiding  confusion,  am- 
biguity, and  uncertainty  in  the  statutory 
law  through  the  existence  of  separate  and 
disconnected  legislative  provisions,  orig- 
inal and  amendatory,  scattered  through 
different  volumes,  or  different  portions  of 
the  same  volume.  This  constitutional 
provision  settles  beyond  perad  venture  the 
effect  of  amending  a  Vaw  with  the  Intro- 
ductory phrase,  "so  as  to  read  as  fol- 
lows," or  any  other  language  showing 
clearly  the  intent  only  to  amend.  When  a 
statute  fb  thus  amended.  It  la  not  accu- 
rate to  say  that  a  repeal  thereof  hastalten 
place.  Such  a  result  was  not  contemplat- 
ed by  the  framers  of  the  constitution. 
The  original  provisions.  In  so  far  as  they 
reappear  in  the  amended  act,  are  to  be  re- 
garded as  "  having  been  the  law  since  they 
were  first  enacted,  and  the  new  provis- 
ions are  to  be  understood  as  enacted  at 
the  time  the  amended  act  took  effect." 
Ely  v.  fiolton,  15  N.  Y.  695;  Moore  v. 
Mansert,  6  Lans.  173;  In  re  Miller,  110  N. 
Y.  21U,  18  N.  E.  Rep.  139 ;  People  v.  Briggs, 
114  N.  Y.  66,  20  N.  E.  Rep.  820. 

With  the  foregoing  preliminary  sugges- 
tions, let  ns  carefully  examine  the  act  of 
1885.  through  which  tbe  alleged  repeal  is 
claimed  to  have  taken  place.  Our  inquiry 
Is,  of  course,  what  was  the  legidative 
purpose  in  its  enactment?  We  start  with 
the  observation,  already  in  effect  recorded, 
that  this  intent,  ho  far  as  the  title  can  be 
indicative  thereof,  was  to  amend  sections 
16  and  17,  not  to  repeal  them.  The  act  in 
question  contains  bve  sections.  These  five 
sections  cover  the  precise  ground  origi- 
nally covered  by  thesections  16  and  17  men- 
tioned In  tUe  title.  Section  6  deals  with 
procedure  In  the  district  court  after  the 
Jurisdiction  of  tbatcourttotry  thucuusec/s 
novo  has  attached  by  virtue  of  the  appeal. 
This  was  tbe  odloe  of  said  section  17.  The 
remaining  provisions  firstexpressly  confer 
tbe  right  of  appeal,  and  then  prescribe  the 
method  to  be  pursued  in  obtaining  and  per- 
fecting tbe  appeal,  together  with  tbe  pen- 
alty for  nou-compliunce  therewith.  These 
were  tbe  functions  of  said  section  16.  Im- 
portant changes  are  made  and  new  re- 
quirements are  introduced.  The  proced- 
ure, especially  that  part  of  It  originally 
covered  by  sertion  16,  Is  more  fully  and 
carefully  outlined.  Butapplyiofi^totheact 
a  liberal  interpretation  for  the  purpose  ol 
effectuating  the  real  jJjfjBlative  intent,  it 
may  fairly  be  said  tftn).  ffte  substance  of 
the  original  Bect/ons  Js 'fn/ned.  being  sup- 
plemented by  amend  ire"-  proviMjong  ger- 
mane to  the  same if^^io'^  i..ii/o,.»  "*'*  _^ 
is,  in  oar ' 
bat  that  th 
ored  from 
andaccurflte/j'*4p 


the  body  f/V?    pf^^t.  Is^^mtflZ 


vJaw  of  section  34,  art.  5, of  tbeeonstltutioB 
above  mentioned,  conpled  with  the  rule 
of  construction  stated  in  Ely  v.  Uolton, 
supra,  we  shall  bold  that  section  16  was 
not  so  abrogated  or  affected  as  to  war- 
rant tbe  Judicial  declaration  that  appeals 
properly  pending  in  the  district  court  when 
the  act  of  1886  took  effect  became  lifeless 
and  subject  lu  dismissal  for  the  want  of 
Jurisdiction.  Tbe  Judgment  of  tbe  court 
belo  w  la  reversed. 


06  Colo,  at) 
Cabtrb  t.  Citt  Counou.  or  Citt  or  Do^ 

BANOO. 

(Supreme  Court  of  Colorado.    Nov.  A,  1891.) 

MuBiciBAi.  CoKPOKATiosa — Rbuoval  or  OmOBBS 
— Fowixa  or  Ck»iwoii  Couxciu 

1.  'When  the  tenare  of  a  muoiclpal  offloe  is 
Bt  the  pleasure  of  the  appointing  body,  the  power 
to  remove  is  discretionary,  and  may  be  estrcised 
witlxont  notilce  or  bearing. 

•i.  The  city  oouncil  is  primarily  a  legislatlvs 
and  admiuistraUvebody,  bntitmay  now  t>e  clothed 
with  at  least  quatt  judiciai  authority  in  connec- 
tion with  removals  from  municipal  offices. 

8.  A  distlDction  in  regard  to  the  manner  of 
removals  exists  between  those  ofBces  wlilch  are 
of  the  essence  of  the  oorporstionaud  those  which 
are  not^  A  removal  from  an  ofBoe  (ttiat  «t  al- 
derman, for  instance)  which  is  of  ttie  essence  of 
tbe  corporation  can  only  take  place  for  cause, 
and  must  be  upon  notice  and  investigation,  with 
opportunity  to  be  heard. 

4.  The  motives  aetastlng  connctlmen  in  con- 
nection with  removals  are  not  ordinarily  subject 
to  Jndioial  Inqniry,  and,  in  ttie  abseaoe  at  decep- 
tion or  frsnd,  courts  decline  to  interfere  with  the 
declaration  of  discretionary  monioipal  plessar* 
by  tbe  oounoil. 

5.  It  is  not  within  the  power  of  a  municipal 
corporation,  by  ordinance  or  by-law,  either  to 
extend  or  restrict  the  authority  conferred  upon 
the  council  by  statute. 

(Syllalnu  by  the  Cowt.) 

Petition  by  Robert  Carter  tor  writ  of 
certior»ri  to  quash  and  annul  the  action 
of  tbe  council  of  the  city  of  Durango  in  re- 
moving him  from  an  ofSce.  Rule  to 
show  cause  discharged. 

O.  8.  G»lbnatb  and  W.  E.  Book,  for  peti- 
tioner. Rtieee  AtcCloskey,  City  Atty., (Rus- 
sell &  McCloskey  and  Wllsoa  &  McCloBkey, 
of  counsel,)  for  respondent. 

Hei.m,  C.  J.    Carter  was  duly  elected  by 
the  city  council  police  magistrate  of  the 
city  of  Durango.    While  engaged  In  the 
dlucharge   of  his  duties,  the   council   by 
resolution  removed  blm,  and  appointed 
a   successor.    The  present  proceeding  is 
brought  to  quash  or  annul  tbe  action  of 
the   council    in    the    premises,    upon    the 
ground  that  such  action  was  without  Ju- 
risdiction.   Under  the  statute  existing  at 
the  time  of  the  proceedings  recited  in  the 
record,  the   police  Judge  or  magistrate, 
whose  appointment  was   optional  with 
and  made  by  the  city  council,  held  his 
ofHce  during  tbe  "pleasure"  of  that  body. 
Mills'  Ann.  St.  §  4504.    When  the  tenure  of 
a  municipal  ofBce  is  at  the  pleasure  of  the 
appointing  body,  the  power  to  remove  is 
discretionary ,  and  "  may  be  exercised  with- 
out notice  or  hearing."   1  Dill.  Mun.  Corp. 
(3d.  Ed.)  S   250.    Counsel   for   petitioner 
ably  and  Ingeniously  argue  that  the  stat- 
utory provision  above  mentioned,  subject- 
ing ^^  police  magistrate's  Incumbency  to 
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the  "pleasare*  of  tbecoancll,  does  not  coF' 
rectly  indicate  tbe  intention  ot  the  legisla- 
ture; that  It  was  adopted  by  in  advertence 
or  mlBtalie,  while  attempting  to  amend 
otlierwlfie  tbe  section  in  which  it  occurs. 
Borne  ot  tbe  reasons  advanced  are  plausl- 
l»le,  and  may  be  sustained  by  the  rules  of 
construction  relied  on;  but,  without  spe- 
cifically considering  either  the  reasons  or 
roles  in  question,  it  Is  sufficient  for  us  to 
say  that  more  controlling,  and  at  least 
equally  pertinent,  principles  of  statutory 
Interpretation,  forbid  our  acceptance  of 
counsel's  theory.  Tbe  provision  must  be 
regarded  as  In  full  force,  and  binding  upon 
the  Judiciary.  The  city  council  isprimariiy 
a  legisla  tl  ve  and  a  dm  inistrati  ve  b  ody .  Its 
powers  and  duties  are  not  essentially 
iadicial.  In Peoplev. DIstrictCourt, QColo. 
634,  a  doobt  was  expressed  as  to  whether, 
under  tbe  constitatlon,  tbe  council  could 
be  Invested  with  Judicial  authority.  We 
there  held.  In  effect,  that  an  investigation 
of  charges  preferred  against  the  city  solic- 
itor with  a  view  solely  to  removal  from 
ofBce  was  not  a  judicial  proceeding.  We 
are  now  inclined  to  say  that,  while  the  ac- 
tion In  question  was  not  an  exercise  of  or- 
dinary Judicial  power,  it  might  have  been 
termed  quasi  Judicial.  Moreover,  since 
that  opinion  was  written,  tbe  limitation 
upon  legislative  discretion  in  regard  to 
the  lodgment  of  Judicial  power  has  been 
modified  by  conHtitutlonal  amendment, 
(Mills'  Const.  Ann.  §873;)  and,  whatever 
foundation  for  doubt  may  have  formerly 
existed,  there  is  no  question  but  that  the 
city  council  may  now  be  clothed  with  at 
least  qoHsl  Judicial  authority  in  connec- 
tion with  removals  from  municipal  offices. 
But  it  does  not  follow  that  the  possession 
or  exercise  of  judicial  power  is  a  prerequisite 
to  all  such  rea<ovals.  A  broad  distinction  in 
tbis  regard  is  recognized  by  the  authorities 
between  those  offices  which  are  of  tbe  es- 
sence of  tbe  corporation  and  those  wbicb 
are  not.  For  instance,  an  alderman  can 
only  be  removed  upon  notice  and  in  veHtiga- 
tion,  with  opportunity  to  be  heard  in  his 
own  defense.  (Board  v.  Darrow,  18  Colo. 
46U,  22  Pac.  Rep.  784,  and  citations;)  while 
an  officer  whose  appointment  is  optional 
with  and  made  by  the  council,  and  who 
holds  at  its  pleasure,  may,  an  we  have 
seen,  be  summarily  removed  without  no- 
tice or  bearing.  In  the  former  case  a 
cause  tor  a  motion  must  exist,  and  the  pro- 
ceeding, possessing  many  ot  the  featui-es 
of  Judicial  action,  is  properly  characterised 
as  qanel  Judicial;  In  tbe  latter  case  there 
need  he  no  cause  for  removal,  save  the  ar- 
bitrary win  of  the  council,  and  the  expres- 
sion of  that  will  is  destitute  of  Judicial 
characteristics.  When,  as  In  the  case  at 
bar,  the  tenure  of  office  is  during  the  pleas- 
ure of  the  council,  the  sut>ject  of  a  motion 
is  almost  entirely  withiu  tbedlscretlon  and 
control  of  that  body.  The  motives  actuat- 
ing councilmen  in  the  premises  are  not  or- 
dinarily subject  to  Judicial  Inquiry;  and 
universally,  we  believe,  in  the  absence  ot 
deception  or  fraud,  courts  decline  to  inter- 
fere with  the  declaration  of  discretionary 
municipal  pleasure  by  thecouncil.  Hudson 
V.  aty  of  Denver,  12  Colo.  1.57,20  Pac.  Kep. 
329.  The  fact  that  an  ordinance  had  been 
adopted  by  the  municipal  authorities  of 
Durango  providing  tor  tbe  preferment  ot 


charges,  and  a  hearing,  upon  notice,  pr»i 
liminary  to  removals  from  office,  does  not 
alter  the  result  to  which  the  foregoing 
conclusions  would  lead.  The  council  were 
not  bound  to  supply  any  specific  proced- 
ure for  the  removal  of  police  magistrates. 
Tbe  ordinance  in  question  is  general,  r^ 
latlng  to  a  number  of  offices.  In  some  of 
which  removals  are  not  discretionary 
with  that  body.  It  reads:  "Any  officer 
named  above  may  be  removed  by  a  ma- 
jority of  the  city  council  for  incompetency, 
or  dereliction  or  violation  of  a  uty,  whenever 
the  council  think  the  interests  of  said  city 
reqnire  such  removal:  provided,  that  no  of- 
flcershall  be  removed  as  aforesaid  until  he 
shall  have  notice  of  such  Intent  of  remov- 
al, and  the  charge  or  charges  preferred 
against  him,  served  on  him  by  the  city 
clerk,  and  an  opportunity  to  excnlpate 
himself  before  the  city  council.  •  •  •" 
We  cannot  assume  that  in  adopting  this 
ordinance  the  councilmen  Intended  to  cur- 
tail their  statutory  power  of  removing  at 
pleasure,  and  limit  themselves  to  remov- 
als for  the  specified  causes  alone.  Besides, 
It  is  extremely  doabtfol  If  such  intent,  had 
it  existed,  could  be  thus  given  any  force  or 
effpct ;  for  it  is  not  within  tbe  power  of  a 
municipal  corporation  by  ordinance  or 
by-law  either  to  extend  or  restrict  the  ao- 
tbority  conferred  by  statute.  1  Dill.  Mim. 
Corp.  ;  817.  It  will  be  observed  that  tbe 
procedure  specified  in  tbe  ordinance  above 
mentioned  is  limit«^  to  removals  for  "in- 
competency" or  "dereliction  or  violation 
of  duty. "  We  are  not  apprised  by  tbe  rec- 
ord that  Carter  was  removed  upon  either 
of  these  grounds.  The  sole  action  through 
which  bis  removal  was  ultimately  accom- 
plished was  the  following:  "Resolved, 
that  it  is  no  longer  the  pleasure  of  tbe  city 
council  of  the  city  of  Dnrango  that  Rob- 
ert Carter  act  in  tbe  capacity  ot  police 
magistrate  of  said  city  ot  Dnrango;  where- 
fore, be  It  resolved,  that  the  said  Robert 
Carter  be,  and  he  is  hereby,  removed  from 
the  said  office  ot  police  magistrate."  We 
might,  perhaps,  with  tbe  learned  Judge 
before  whom  this  precise  question  was 
first  raised,  declare  that  tbe  ordinance 
cannot  be  permitted  under  any  circum- 
stances to  control  the  manner  ot  express- 
ing the  "pleasure  "vested  by  statute  In  the 
city  council;  but  It  is  sufficient  for  us  to 
say  that  the  removal  may  have  been  up- 
on grounds  not  mentioned  In  the  ordi- 
nance, and,  if  such  were  the  case,  the  ques- 
tion of  duty  or  obligation  to  follow  tbe 
prescribed  procedure  does  not  fairly  arise. 
Tberule  to  sbowcausemustliedlscharKed. 


at  Colo. 
Kbllkt  ▼.  Union  Pao.  Ry.  Co. 


465) 


{Supreme  Court  iff  Colorado.    Nov.  0, 1891.) 

IN.X7KIBS  TO  FaSSEKOBRS — NEOt-IOESCI— BCRVIViJ, 
or  ACTIOK— Appbal. 

1.  The  general  rule  in  this  state  Is  that  so- 
tions  at  law  do  not  die  with  the  person;  the  ex- 
ceptions are  specified  by  statute. 

3.  Where  it  was  alleged  in  thecomplalnt  that 
a  person  riding  open  the  train  of  a  railroad  com- 
pany, under  s  contract  with  the  company  for  safe 
carriage,  was,  without  his  fault,  injured  by  tha 
nef;li(;ence  of  the  company,  and  died  without  ob 
taining  satisfaction  for  sucli  injury,  held,  upon  d« 
murrer,  that  his  administrator  might  maintsis 
on  action  for  breach  €<  tfa«  oontr»ct,  and  thus 
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recover  the  pecuniarr  damages  resultint;  t*  the 
deceased  prior  to  his  death. 

3.  As  an  appellate  court,  this  court  cannot 
properly  take  cognizance,  through  stipulation  of 
counsel,  of  matters  not  In  the  record,  nor  can  it 
properly  express  its  opinion  upon  controverted 
legal  questions  in  advance  of  their  adjudication 
or  pi-esentation  in  the  nigi  prlus  courts. 
{Syllabua  by  tft-e  Court.) 

Error  to  district  court,  Arapahoe  coun- 
ty; David  B.  Graham,  Jud^e. 

AetiuQ  by  Ella  Kellpy,  administrntrlx 
of  Edward  S.  Kelley,  (leceaeed,  against 
the  Union  Padflc  Kallway  Company. 
Judgment  (or  defendant.  Plaintiff  brings 
error.    ReverBed. 

Statement  by  the  Coi'rt.  The  amend- 
ed complaint,  later  alia,  states,  in  HUb- 
Btance:  That  one  Edward  S.  Kelley  died 
intestate  February  21,  18.S9,  and  that 
plaintiff  ia  his  duly  appointed  and  quali- 
lied  administratrix.  That  the  defendant 
la  a  railway  corporation,  duly  orKanized, 
etc. ;  and  at  tlie  time  of  the  happening  of 
the  grieTauces  complained  of  was  manag- 
ing and  operating  a  certain  railroad  be- 
tween the  city  of  Denver  and  the  city  of 
Leadvllle,  Colo.,  as  a  common  carrier  of 
passengers  and  freight  for  hire.  That  the 
defendant  hadentorediutoacontract  with 
the  Pacific  Express  Company  (or  a  valua- 
ble consideration  to  it  paid  by  said  ex- 
press company  to  transport  its  express 
packages  and  express  messengers  over 
the  line  of  defendant's  said  railroad  be- 
tween the  points  aforesaid,  and  under- 
took, promised,  and  agreed,  in  ronsidera- 
tion  of  the  premises,  to  safely  carry  said 
express  packages  and  expi-ess  messengers. 
That  on  November  11,  18S5,  said  Kelley 
was  a  route  express  messenger  in  the  em- 
ploy of  said  express  company,  and  while 
in  the  line  and  discharge  of  his  duty  as 
such  was  being  carried  over  said  railroad 
in  one  of  the  defendant's  trains  pursuant 
to  the  agreement  aforesaid.  That  defend- 
ant, not  being  mindful  of  its  contract  to 
safely  carry  said  Kelley,  did  so  carelessl.v 
and  negllgejitly  manage  its  train  In  whl<-h 
said  Kelley  was  riding,  upon  a  steep  grade 
on  the  linRo(  said  road  at  or  near  the  town 
of  Breckeuridge,  Colo.,  that  without  no- 
tice or  warning  to  said  Kelley,  and  in 
some  manner  unknown  to  plaintif(,  said 
train  started  down  said  steep  grade,  and 
soon  acquired  a  rapid  velocity,  and  eo 
continued  to  run  (or  a  distance  o(  (oar 
or  five  miles,  when  the  same  was  thrown 
from  the  track,  and  said  Kelley  was,  with- 
out any  fault  or  negligence  on  his  part,  so 
greatly  injured  by  the  shock  therefrom  as 
to  produce  Insanity ;  by  reason  of  which 
he  wan  adjudged  insane,  etc.,  and  was 
thereafter  confined  in  the  state  lunatic 
asylum  at  Pueblo,  Colo.,  at  which  place 
be  died  as  aforesaid,  but  not  from  the  in- 
juries caused  by  the  negligence  for  which 
this  suit  is  brought.  That  by  reason  of 
said  injuries  said  Kelley  became,  and  dur- 
ing all  his  life-time  thereafter  remained, 
sick,  sore,  lame,  and  disordered  in  mind 
and  body,  so  as  wholly  to  unfit  him  for 
following  his  usual  occui>utton,  or  from 
engaging  in  any  business  or  earning  any 
wages  whatever;  In  consequence  of  which 
a  loss  and  damage  has  accrued  tu  the 
peraonal   estate  of  the  said  deceased  in 


the  sum,  etc.  Prayer  (or  judgment.  The 
defendant's  demurrer  to  the  amended 
complaint  was  sustained,  and  thereupon 
judgment  was  rendered  in  favor  of  de- 
fendant. The  plaintiff  briugs  the  case  to 
this  court  by  writ  of  error. 

C.  U.  Campbell  and  D.  V.  Burns,  for 
plaintiff  in  error.  Teller  &  Ornhood,  for 
defendant  in  error. 

Elliott,  J.  The  several  assignments  of 
error  present  for  determination  but  a 
single  (itietjtion :  Did  the  cause  of  action 
stated  in  the  amended  complaint  die  with 
the  person  o(  Edward  S.  Kelley,  or  did  It 
survive  to  bis  personal  representative? 
The  maxim,  actio  personalis  wvritur  cam 
persona.  Is  as  old  as  the  common  law 
itseK.  Nevertheless,  for  more  than  5<)0 
years,  or  since  the  reign  of  Edward  III., 
the  rule  has  been  the  subject  of  legislative 
modification  both  in  England  and  Amer- 
ica, it  would  serve  no  useful  purpose  to 
attempt  to  trace  the  various  changes  of 
the  ancient  rule.  The  general  rule  which 
has  prevailed  for  many  years  in  this  state 
Is  that  actions  at  law  do  not  die  with  the 
person.  It  is  expressed  in  the  following 
statute:  "All  actions  at  law  whatsoever, 
save  and  except  actions  on  the  case  for 
slander  or  libel,  or  trespass  for  injuries 
done  to  the  person,  and  actions  brought 
(or  the  recovery  o(  real  estate,  shall  sur- 
vive to  and  against  executors  and  admin- 
istrators." Kev.  St.  186S,  p.  682;  Gen. 
Laws  1877,  p.  978;  Gen.  St.  1888,  §  3635'; 
Mills'  Ann.  St.  §  4810.  At  common  law 
the  question  whether  a  right  of  action 
survived  to  the  executor  or  administrator 
In  a  given  case  depended  In  most  Inst'ances 
upon  the  form  in  which  the  action  might 
or  must  be  brought  to  obtain  relief.  The 
general  rule  was  that,  l(  an  action  ex  con- 
tractu might  be  sustained,  the  right  o{  ac- 
tion survived  ;  but  If  an  action  ex  delicto 
roust  be  resorted  to,  the  right  of  action 
did  not  snrvivp.  1  Chit.  Pi.  (16th  Amer. 
Ed.)p.77et  seq.;  Ang.Carr.§48B.  Though 
the  forms  of  civil  action  have  been  abol- 
ished in  this  state,  It  is  often  convenient, 
and  sometimes  necessary,  to  refer  to 
them  In  construing  statutes  enacted  be- 
fore the  adoption  of  the  Code.  Bee  Tooth- 
aker  v.  City  of  Boulder,  13  Colo.  224,  22 
Pac.  Rep.  468.  Dpon  this  ground  counsel 
(or  plaintiff  In  error  earnestly  contends 
that,  as  the  statute  above  quoted  was 
enacted  prior  to  the  adoption  of  the  Code, 
the  word  "  trespass "  must  be  held  to 
mean  the  technical  action  of  trespass  as 
It  existed  under  our  former  practice,  and 
that  it  does  not  Include  other  actions  ex 
delicto  for  injuries  to  the  person.  It  la 
unnecessary  upon  this  review  to  decide  the 
point  thus  presented.  The  complaint  is 
in  form  ex  contractu;  the  facts  therein  set 
forth  are  Hufflcient  in  substance  to  sup- 
port the  plaintiff's  case  as  an  action  of 
assampsit.  the  very  gist  of  the  action  as 
pleaded  being  the  breach  of  the  contract 
to  carry  safely.  Besidns,  no  recovery  la 
sought  for  the  alleged  Injuries  to  the  per- 
son of  the  deceased,  but  only  for  damages 
t<»  his  estate,  which  may  be  recovered  in 
an  nctlon  of  assumpsit  as  well  as  in  an 
action  of  trespass  or  case.  S  Suth.  Dam. 
pp.  249,  259,  268;  Patt.  Ry.  Ace.  L.aw,  §§ 
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210,349;  PlttBburgh  City  v.  Grier.  22  P«. 
St.  65;  NevJn  v.  Car  Co..  106  111.222;  Staley 
▼.  JatneHon,  46  Ind.  159;  I^mon  v.  Chans- 
lor.  68  Mo.  353.  Tbe  act  of  1872,  (Sess. 
Laws,  p.  117.)  concerning  damages  td  be 
awarded  where  the  death  of  a  person  has 
been  caused  by  tbe  wrongful  act  of  an- 
other, etc.,  WHS  referred  to  in  argument 
as  having  Rooie  hearing  upon  tbe  con- 
stroctiun  to  be  given  to  the  act  above 
quoted,  which  Is  first  found  in  Its  present 
form  In  the  Bevlsion  of  1S68.  The  two  acts 
are  not  in  pari  materia.  A  comparison 
will  show  that  they  have  no  legal  con- 
nection or  relation  to  each  other.  The 
art  of  1868  was  to  prevent  certain  actions 
or  causes  uf  action  already  accrued  from 
abating  by  reason  of  the  death  of  either  ot 
the  parties,  without  regard  to  the  cause 
of  such  death.  Tbe  act  of  1872  created  a 
new  cause  of  action,  to-wlt,  the  death 
itself.  The  a«t  was  not  to  prevent  any 
cause  or  causes  of  action  from  abating; 
on  the  contrary,  the  cause  of  action  pro- 
vided for  In  the  act  did  not  accrue  until 
death  bad  already  ensued.  The  language 
of  the  act  was:  "When  the  death  of  any 
person  is  caused  by  XUte  wrongful  act,  mis- 
conduct, negligence,  or  omission  of  an- 
other, the  personal  representatives  of  tbe 
former  may  maintain  an  action  therefor 
against  the  latter, "  etc.  The  present  ac- 
tion is  not  to  beconfounded  with  tbe  stat- 
utory remedy  provided  by  the  act  of  1877, 
(Gen.  Laws,  p  342.)  That  act  is  a  substi- 
tate  tor  tbe  act  of  1872,  supra.  It  pro- 
vides for  the  recovery  of  damaites  result- 
ing from  the  death  of  tbe  party  Injured 
under  certain  circumstances,  In  case  tbe 
death  were  caused  by  the  wrongful  act, 
negligence,  ur  default  of  another.  In  this 
cose,  as  the  complaint  espressly  states  the 
death  of  said  Edward  S.  Kelley  was  not 
caused  by  the  negligence  of  the  defendant, 
neither  is  the  action  brought  tu  recover  the 
damages  resulting  from  bis  death  to  tbe 
parties  entitled  to  sue  under  tbe  act  of 
1877.  On  the  contrary,  tbe  action  is 
brought  to  recover  only  the  pecuniary 
damages  resulting  to  the  deceased  him- 
self,  and  which  are  alleged  to  have  ac- 
crued prior  to  bis  death.  2  Ttaomp.  Neg. 
p.  1286;  Needham  v.  Kailroad  Co.,  .S8Vt. 
294;  Barley  v.BallroadCo.,4  Bi8s.4<iO.  By 
stipulation  of  counsel,  we  are  asked  to 
consider  and  determine  whether  certain 
matters,  if  pleaded,  would  constitute  a 
sufUclent  defense  to  the  amended  com- 
plaint. As  the  matters  thus  stipulated 
were  not  made  a  part  of  the  record  in  tbe 
case  in  tbe  court  below,  this  court  cannot 
properly  take  cognizance  of  them  upon 
this  review.  See  Molandin  v.  Railroad 
Co.,  8  Colo.  173;  also  McKenzle  v.  Ballard, 
14  Colo.  426,  24  Par.  Rep.  1.  If  we  were  to  ^ 
yield  to  the  stipulated  request  of  counsel 
In  this  instance,  it  would  be  likely  to 
prove  a  most  dangerous  and  troublesome 
precedent.  Knch  a  practice  would  enable 
parties  to  obtain  the  opinion  of  this  court 
upon  controverted  legal  qucBtiotiH  In  ad- 
vance of  their  adjudication  or  prescnta- 
ttonln  then/'.sjpr/ijscoupts.  This  would  not 
only  be  contrary  t(>  the  spirit  nnd  letter 
of  our  Judicial  syKtcm,  but  would  tend  to 
greatly  Increase  the  burden  upon  the  al- 
ready overburdened  dockets  of  this  court. 


From  tbe  record  before  us  it  appears  that 
the  amended  complaint  and  the  matters 
tliereln  stated  are  sntiiclent  in  law.  The 
sustaining  of  the  demurrer  to  it  was  there- 
fore error.  The  judgment  is  accordingly 
reversed,  and  tbe  cause  remanded. 


Union  Coal  Co.  v.  Edhan. 

(Supreme  Court  of  Colorado.    Nov.  6,  1891.) 

Fbincipal  and  Aobnt  —  KriDBKCB  OF  Aob:<ot — 

iMPBiLOBHENT    OF  WITNESS    —    DiRKOTINO  VbB- 

DIOT. 

1.  Where  It  is  Hhown  that  a  witness,  not  a 
party  to  tbe  action,  has  made  declarations  out  of 
court  contrary  to  his  sworn  testimony,  such  pre- 
vious declarations  are  admissible  as  affecting 
tbe  credibility  of  ttie  witne&s,  but  not  as  suD- 
stantive  evidence  in  the  case. 

2.  The  taot  that  u  person  represents  himself 
in  writing  as  the  agent  of  another  is  of  itself  no 
evidence  that  he  is  such  agent. 

3.  Where  no  evidence  has  been  introdaced 
tending  to  sustain  a  material  and  controverted 
averment  of  the  complaint,  in  the  absence  of  any 
motion  for  a  nonsuit  or  other  relief,  it  is  error 
to  refuse  to  direct  a  verdict  in  favor  of  defmd- 
ant. 

(Sl/Uabus  by  the  Court.) 

Appeal  from  district  court,  Arapahoe 
county;  Oborob  W.  Ai.i.kn,  Judge. 

Action  by  Charles  J.  Edman  against  the 
Union  Coal  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    Reversed. 

Statemkst  by  the  Cotjbt.  This  was 
an  action  brought  by  Charles  J.  Edman, 
plaintiff  below,  to  PHsovet-  tor  personal  In- 
juries alleged  to  have  bren  occasioned  by 
the  negligence  of  the  defendant,  the  Union 
Coal  Company.  The  Injaries  are  allured 
to  have  occurred  by  tbe  explosion  of  a 
steam-boiler  In  certain  coal  mines  belong- 
ing to  the  defendant  company  while 
plaintiff  was  at  work  therein  tor  said 
company.  The  plaintiff  recovered  a  ver- 
dict and  judgment.  Tbe  defendant  brings 
this  appeal. 

Teller  4t  Orahooa.  for  appellant.  Pat- 
tenon  &  Tbomas,  for  appellee. 

Elliott,  J.  The  defendant's  ownership 
of  the  mines,  being  averred  in  the  com- 
plaint and  not  denied  in  the  answer,  most 
be  taken  as  admitted;  but  tbe  answer  ex- 
pressly denies  that  plalntilT  was  i-mployed 
by  defendant,  or  that  he  received  the  al- 
leged injury  while  engaged  in  and  about 
defendant's  work;  and  also  denies  that 
the  mines  were  being  worked  or  operated 
by  tbe  defendant  in  any  manner  at  the 
time  of  the  alleged  injary.  A  careful  ex- 
amination of  the  record  fails  to  disclose 
any  substantive  evidence  that  the  defend- 
ant, the  Union  Coal  Company,  wa«  en- 
gaged In  operating  the  mines  at  tlip  time 
tlie  plaintiff  was  injured.  The  evidence 
was  practically  all  one  way  upon  that  is- 
sue. Mr  King,  who  was  superintending 
the  operation  of  the  mines  at  the  time  of 
the  accident,  testified,  In  substance,  that 
he  was  employed  by  the  Union  Pacific 
Railway  Company,  and  that  the  Union 
Paciflc  Company,  not  the  Union  .  oal  t;om- 
puny,  was  operating  the  mines  at  the  time 
of  the  alleged  injury.  The  plaintiff  himself 
testified  that  he  was  employed  by  Mr. 
King,  that  .Mr.  Kirg  was  In  charge  uf  the 
mines   as  superintendent,  and  that    tba 
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mines  were  cnHed  the  "U.  P.  Mines."  He 
gave  no  testimony  to  the  contrary  on  this 
point.  Mr.  Orahood,  one  of  the  attorneys 
for  the  defendant,  was  called  and  sworn 
as  a  witness  for  plaintiff.  He  testified  to 
the  effect  that  the  mines  were  being  oper- 
ated by  the  Union  Pacific  Hallway  Com- 
pany under  a  cool  department,  and  not 
by  the  Union  Conl  Company.  The  testl- 
jnuny  of  Mr.  Stocl<ton,  an  employe  of  the 
Union  Pacific  Railway  Company  as  fore- 
man boiler-maker,  tended  to  corroborate 
the  other  witnesses  that  the  mines  were 
operated  by  the  Union  Pacific  Railway 
Company,  and  not  by  the  defendant  com- 
pany. The  tendency  of  Dr.  De  la  Matyr's 
testimony  was  to  the  same  effect.  All  the 
above-named  witnesses  were  sworn  in  be- 
half of  plaintiff;  and,  in  substance,  the 
foregoing  was  all  the  evidence  showing 
or  tending  to  show  by  whom  the  mines 
were  being  operated  at  the  time  of  tbe  ac- 
cident. To  overcome  the  effect  of  this 
proof,  tbe  plalntifl  Identified  nnd  intro- 
duced in  evidence,  in  connection  with  the 
testimony  of  Mr.  King,  certain  reports 
made  by  him  as  superintendent  of  the 
mines.  The  heading  of  most  of  these  re- 
ports (not  ail  of  them)  bore  the  name  of 
the  Union   Coal  Company.    Mr.  King  ex- 

glained  that  these  were  old  blanks,  which 
e  found  when  he  camo  to  the  mines. 
These  reports,  though  signed  by  Mr.  King 
as  superintendent,  were  not  substantive 
evidence  in  favor  of  plaintiff  in  support  of 
his  averment  that  the  mines  were  being 
operated  by  the  defendant  coal  company. 
They  were  at  most  evidence  affecting  the 
credibility  of  the  witness  King.  Seel  Greenl. 
Gv.  §  444  etseq. :  also  Babcock  v.  People,  13 
Colo. 519-521.  22  Pac.Rep.  817,and  authori- 
ties there  cited.  The  reports  were  nothing 
more  than  the  unsworn  declarations  of 
the  witness  King;  and,  until  there  was 
proof  of  his  authority  or  employment  as 
the  agent  of  the  Union  Coal  Company, 
such  declarations  did  not  bind  that  com- 
pany In  any  manner.  That  his  agency 
could  not  be  established  by  snch  reports 
alone  is  a  proposition  requiring  no  discus- 
sion. The  certificates  of  Mr.  Stockton  as 
boiler  Insiiector  stand  upon  the  same 
footing  substantially  as  the  reports  of 
Mr.  King.  Union  Gold  MIn.  Co.  v.  Rocky 
Mt.  Nat.  Bank,  1  Colo.  546:  Refining  Co,  v. 
Tabor,  13  Colo.  46,  21  Pnc.  Bep.  &25;  Scott 
V.  Crane.  1  Conn.  256-254);  Railroad  Co.  v. 
Cocke.  64  Miss.  713,  2  South.  Rep.  4D5.  The 
issue  as  to  the  party  actually  operating 
the  mines  when  the  Injury  occurred  was 
not  a  mere  formal  issue.  It  was  material 
to  the  plaintiff's  case  and  vital  to  the  de- 
fendant's rights.  Though  the  title  of  the 
mines  was  in  the  Union  CoaK'ompany,  yet, 
it  that  company  was  not  concerned  in  the 
working  of  the  mines  at  the  time  of  the  ac- 
cident, It  was  not  liable  for  plaintiff's  in- 
juries under  the  averments  of  the  com- 
plaint, and  could  not  justly  be  made  to 
bear  the  burden  of  the  judgment  for  such 
injuries.  Considering  the  state  of  the 
proof  upon  that  issue  at  the  close  of  the 
trial,  in  the  absence  of  any  motion  for  a 
nonsuit  or  other  relief  by  either  party, 
the  court  erred  in  refusing  to  direct  a  ver- 
dict in  favor  of  defendant,  as  requested  by 
its  counsel.    It  is  anneccssary  to  consider 


tbe  remaining  assignments  of  error.  Tbe 
judgment  is  reversed,  and  tbe  cause  re- 
muuded. 


Hennessey  v.  Hoaq  et  vx. 

(Supreme  Court  of  Colorado.    Nov.  6,  1891.) 

Landlord  axd  Tenant  —  Action  fob  Uss  and 

OCCin-ATIO-N. 

An  action  for  use  and  occupation  cannot 
be  maintained  except  where  the  relation  of  land- 
lord and  tenant  has  existed  between  the  parties. 
Unless  there  bas  been  an  agreement,  express  or 
implied,  from  which  an  obligation  to  pay  for  tbe 
use  of  the  premises  can  bo  inferred,  some  other 
remedy  than  an  action  for  rent  or  for  use  and  oc- 
cupation must  be  resorted  to. 
(Syllabus  by  the  Court.) 

Error  to  superior  court  of  Denver;  Mer- 
rick A.  Rogers,  Judge. 

Action  by  William  Hennessey  against 
B.  Hoag  and  wife.  Judgment  for  defend- 
ants.    Plaintiff  brings  error.    Affirmed. 

Btatemknt  by  thk  Court.  This  action 
was  commenced  before  a  justice  of  the 
peace.  Hence  there  are  no  written  plead- 
ings. Tbe  action  was  by  Hennessey,  plain- 
tiff below,  against  Mr.  and  Mrs.  Hoag, 
defendants,  to  recover  for  the  use  and  oc- 
cupation of  certain  premises  for  three 
months,  at  tbe  rate  of  935  per  month. 
Upon  appeal  in  the  superior  court,  after 
hearing  the  evidence,  finding  and  judg- 
ment were  rendered  in  favor  of  defend- 
ants. The  plaintiff  brings  the  case  to  this 
court  by  writ  of  error. 

W.  W.  Cooke  and  Greeley  Whttford,  for 
plaintiff  in  error.  Sulltvun  &  May,  for  de- 
fendants in  error. 

Elliott,  J.  The  assignments  of  error 
in  this  court  question  the  correctness  of 
the  decision  of  the  lower  court  upon  the 
law  and  the  evidence.  The  tacts  of  the 
casp  are  practically  undisputed.  The 
plaintiff,  Hennessey,  claimed  to  be  tbe 
lessee  In  possession  of  an  unexpired  term 
of  certain  real  property,  though  he  did 
not  actually  occupy  it.  Hennessey  had 
some  negotiations  with  Hoag  about 
renting  the  premises.  They  disagreed 
about  the  price.  Hennessey  attked  $85  per 
month ;  Hoag  offered  S25  per  month. 
Neither  would  yield,  and  so  they  sepa- 
rated, Hoag  saying  that  he  could  do  bet- 
ter. Hoag  afterwards  obtained  posses- 
sitni  from  the  same  party  under  whom  the 
piaintitt  claimed,  but  not  by,  through,  or 
under  plaintiff.  It  was  admitted  on  the 
trial  that  defendants  never  agreed  to  pay 
rent  to  plaintiff.  They  always  refused  to 
pay  rent  to  plaintiff,  and  never  recog- 
nized him  as  their  landlord,  either  before 
or  after  obtaining  possession.  Counsel 
for  plaintiff  in  error  relies  upon  the  opin- 
ion in  the  case  of  Dickson  v.  Moffat.  5 
Colo.  116,  wherein  it  says:  "Where  one 
[who]  contemplates  entering  into  the 
possession  of  the  lands  of  another,  to  oc- 
cupy for  use.  Is  informed  by  the  lessor 
that  he  can  do  so  upon  terms  stated, 
•  •  •  and  the  party  thereafter  makes 
entry,  occupies,  and  uses  the  land,  It  Is  a 
good  acceptance  of  the  terms  proposed, 
and  he  will  become  thereby  bound,  under 
an  implied  contract,  to  pay  the  sum 
named. "    The  Dickson-Moffat  Case  is  not 
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Bltop;et1)er  analogooB  to  the  present  case. 
In  that  case  the  court  found,  upon  con- 
flicting evidence,  that  the  entry  by  defend- 
ants was  an  acceptance  of  the  terms  pre- 
viously stated  by  the  plaintiff,  and  that 
they  did  not  enter  under  authority  from 
any  other  person,  or  In  pursuance  of  any 
other  contract  or  agreement.  In  this 
case  the  evidence  Is  express  that  the  de- 
fendants not  only  refused  to  accept  the 
plaintiff's  terms,  but  that  the  entry  was 
under  a  letting  from  another  and  different 
party,  and  that  defendants  always  refused 
to  pay  rent  to  or  acknowledge  plaintiff 
as  their  landlord  in  any  manner;  so  the 
possession  of  defendants  was  clearly  ad- 
verse to  that  of  i)laintiff.  An  action  for 
use  and  occupation  cannot  be  main*'alned 
except  in  cases  where  the  relation  of  land- 
lord and  tenant  has  existed  between  the 
parties.  Unless  there  has  been  an  agree- 
ment, express  or  implied,  from  which  an 
obligation  to  pay  for  the  use  of  the  prem- 
ises can  be  inferred,  same  other  remedy 
than  an  action  for  rent  or  for  use  and  oc- 
cupation must  beresorted  to.  IChitty.PI. 
(16tb  Amer.  Ed.)  p.  120;  Wood.  Landl.  & 
Ten.  §  540;  Tayl.  Landl.  &  Ten.  §  fi36; 
Smith  V.  Stewart,  6  John«.  46;  Howe  v. 
Russell,  41  Me.  446;  Folsom  v.  Carll,  6 
Minn.  420,  (Gil.  2S4.)  There  is  no  ground 
for  disturbing  the  finding  of  the  superior 
court.  The  judgment  is  a':cordlngly  af- 
firmed. 


KuNK  et  ah  V.  People. 

{Supreme  Court  of  Colorado.    Nov.  6, 1891.) 

Criminal  Law  —  Appeal  —  Conduct  op  Trial — 
Waiver  op  Owections— Evidence— New  Trial 
— Newlt-Discoverbd  Evidence. 

1.  When  tlie  charge  to  the  jury  is  not  em- 
bodied in  the  record,  the  supreme  court  will  pre- 
sume that  it  correctly  stated  the  law  of  the  case. 

2.  As  a  RP.ncral  rule,  the  failure  of  opposing 
counsel  to  interpose  ol)jection,  when  improper 
language  or  argument  is  being  used  in  ad'lruss- 
ing  the  Jury,  will  be  treated  by  the  supreme  court 
as  a  waiver  of  the  objection. 

8.  After  the  final  disposition  of  a  criminal 
cause  and  lapse  of  the  term,  the  trial  court  has 
no  jurisdiction  to  entertain  an  application  to  re- 
consider its  ruling  upon  motion  ior  a  new  trial. 

4.  The  provision  of  the  Civil  Code  authoriz- 
ing the  vacation  of  Judgments,  under  certain  cir- 
cumstances, within  five  months  after  the  rendi- 
tion thereof,  is  confined  to  civil  actions;  it  has  no 
application  to  criminal  cases. 

5.  In  a  criminal  case,  if  after  the  lapse  of  the 
term  the  principal  witness  for  the  prosecution 
admits  that  he  committed  perjury,  such  admis- 
sion may,  under  proper  cii'cumstanccs,  be  ground 
for  the  exerci.se  of  executive  clemency. 

6.  The  testimony  of  an  accomplice  Is  received 
with  caution  and  reearded  with  suspicion.  The 
great  importance  of  corroborating  testimony  or 
circumstances  is  always  urged  upon  juries,  and 
verdicts  of  conviction  are  seldom  sustained  in  the 
total  absence  thereof. 

7.  Testimony  of  the  accused  concerning  his 
whereabouts  on  the  day  of  the  forming  of  a  con- 
spiracy to  commit  crime  is  not  newly-discovered 
evidence.  Besides,  proofs  of  his  whereabouts, 
mentioning  no  pai-ticular  hoar,  and  which.  If 
true,  nevertheless  leave  ample  opportunity  for 
bis  being  present  and  participating  in  the  con- 
spiracy, are  not  so  material  as  to  render  the  court's 
ruling  denying  a  new  trial  reversible  error. 

(Sulliihus  by  the  Court.) 

Error  to  criminal  court,  Pueblo  county; 
Thomas  T.  Plavbr,  Judge. 


Indictment  against  Oscar  Klinkand  oth- 
ers for  assault  ivitb  intent  to  rob.  From 
a  judgment  of  conviction  defendants 
bring  error.    Affirmed. 

McFeely  &  McAliuey,  for  plaintiffs  in 
error.  Joseph  H.  Maupin,  Atty.  (Jen.,  for 
tlie  People. 

Helm.  C.  T.  Plaintiffs  in  error  were  in- 
dicted, trted,  convicted,  and  sentenced  up- 
ou  the  charge  of  assault  with  intent  to 
rob.  The  instructlonsnot  belngembodied 
In  the  record  before  ns,  we  must  pr«snmt> 
they  correctly  stated  the  law  of  the  case. 
The  verdict  is  not  entirely  unsupported 
by  evidence.  On  tlie  contrary,  if  the  jury 
believed  the  testimony  of  Miller,  the  rec- 
ord amply  warrants  their  finding,  itdoes 
not  appear  that  any  objection  was  at  the 
time  interposed  to  the  language  em- 
ployed by  the  prosecuting  attorney  in 
making  his  closing  argument  before  the 
jury.  The  conduct  imputed  to  him  was 
not  grossly  improper;  but  assuming  that 
he  should  have  refrained  therefrou).  since 
defendants  failed  to  Interpose  timely  ot>- 
jectlon,  we  must  decline,  under  the  circum- 
stances here  pi-esented.  to  consider  the 
merits  of  this  assignment  of  error.  Cook 
V.  Doud,  14  Colo.  4Jli3.  23  Pac.  Rep.  906. 
and  cases;  Weeks,  Attye.,!  112.  Undoubt- 
edly, courts  as  well  as  attorneys  are 
charged  with  the  obligation  of  protect- 
ing parties  from  this  kind  of  unfair  treat- 
ment; and  we  do  not  say  that  an  abuse 
of  the  attorney's  privlleee  in  this  regard 
may  not  be  so  flagrant  as  to  warrant 
reversal,  even  though  court  and  cunn- 
sel  neglect  to  discharge  their  duty.  But. 
as  a  general  rule,  the  failure  to  interpose 
timely  objection  will  be  treated  in  this 
court  as  a  waiver  thereof.  The  applica- 
tion for  a  ix>con8lder«tion  of  the  ruling 
upon  the  motion  for  a  new  trial  was  not 
pi-esented  until  a  term  of  court  subse- 
quent to  the  term  at  which  the  trial,  con- 
viction, and  sentence  took  place.  The  ob- 
ject of  this  proceeding  was  not  to  correct 
some  clerical  misprision  of  the  clerk,  or 
to  amend  the  judgment  in  some  merely 
formal  particular,  or  to  procure  the  en- 
try of  some  ruling  actually  pronounired, 
but  inadvertently  omitted;  its  purpose 
was  to  reopen  the  judgment  and  obtain 
a  retrial  of  the  entire  Issues.  There  must 
be  an  end  to  criminal  as  well  as  civil  pro- 
ceedings. After  the  final  disposition  of  the 
case  and  the  lapse  of  the  term,  the  court 
bad  no  Jurisdiction  to  entertain  the  ap- 
plication in  question.  If  this  motion  could 
be  heard,  there  would  be  nothing  to  pre- 
vent a  repetition  of  similar  proceedings  at 
each  and  every  subsequent  term  during 
the  punishment  of  a  convicted  party. 
Harrison  v.  State,  10  Mo.  «86:  1  Black, 
Judgra.  §§  154,  15S.  Counsel's  contention 
that  the  proceeding  in  question  was  war- 
ranted by  statute  is  erroneous.  The  pro- 
vision relied  on  is  found  in  the  Civil  Code, 
which  relates  alone  to  procedure  In  civil 
actions,  and  by  its  title  is  confined  to  that 
kind  of  litigation.  It  can  have  no  appli- 
cation in  criminal  cases.  Since  the  mo- 
tion under  consideration,  if  ever  in  order, 
came  too  late,  we  cannot  notice  the  affi- 
davit  of  Miller  in  support  thereof.  Relief 
to   plaintiffs  In  error  In  case  tbia  witness 
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committetl  perjury  mnet  come, If  at  all,  by 
way  of  executive  clemency. 

The  sole  remaining:  question  dlAcoBHed 
by  connael  In  tlielr  oral  argunient  touches 
the  ruling  of  the  court  upon  the  motion 
for  a  new  trial.  Miller,  the  wltneBs  abovt 
mentioned,  who  was  regarded  as  an  ac- 
complice and  Indicted  wttli  plaintiffH  in 
error  for  the  crime  cliarged,  turned  state's 
evidence,  and  it  is  probable  that  upon  bis 
testimony  the  conviction  largely  rests. 
The  testimony  olan  accomplice  is  received 
with  caution  and  regarded  witheuHpicion. 
It  is  consMered  doubtful  by  some  author- 
ities if  a  conviction  based  upon  such  evi- 
dence alone  should  be  sustained.  Wbart. 
Crlm.  Ev.  (9th  Ed.)  §441.  The  great  im- 
portance of  corroborating  testimony  or 
circumstanccH  is  always  urged  upon  juries, 
and  verdicts  ol  conviction  are  seldom  re- 
turned in  the  total  absenee  thereof.  R«>b- 
erts  v.  People,  11  Colo.  210,  17  Pac.  Bep. 
637.  The  record  before  us,  however,  dis- 
closes evidence  in  corroboration  of  Mil- 
ler's statements.  Ryan,  Woods,  and  Re- 
be<Ta  Matclics  were  distlnterested  wit- 
nesses, and  their  testimony  tends  to  sus- 
tain that  of  Miller. 

The  other  ground  averred  In  support  of 
the  motion  for  a  new  trial,  while  more 
serlons.  Is  not  snfHclent.  The  so-called 
newly-discovered  evidence  was  intended 
to  show  that  plaintiff  in  error  Klinl<  could 
not  have  been  present  at  the  alleged  meet- 
ing of  the  conspirators  on  the  25th  of  July, 
the  day  preceding  the  commission  of  the 
crime.  In  the  first  place,  this  was  not  a 
newly-dlBCOvered  matter,  because  It  re- 
lates to  the  immediate  whereabouts  of 
Kllnk  himself  at  a  given  time:  and  Klinic 
knew  upon  the  trial,  as  well  as  after- 
wards, all  the  circumstances  mentioned  in 
his  affldavlt.  In  so  far  as  his  own  testi- 
mony is  concerned,  showing  his  alleged 
employment  and  whereabouts  at  different 
periods  on  the  25th  of  July,  no  valid  ex- 
cuse is  presented  for  not  offering  it  upon 
the  trial.  Besides,  Kllnk's  afHdavit  in 
support  of  the  motion  is  simply  to  the 
effect  that  on  the  morning  of  the  25th  of 
July  one  Amick  employed  him  to  haul  a 
load  of  tools  a  distance  of  five  or  six 
miles,  which  work  he  did;  that  after- 
wards, and  on  the  same  day,  be  hauled 
another  load  from  Pueblo  to  East  Pueblo ; 
also  that  he  was  at  the  home  of  his  par- 
ents In  Pueblo  late  the  same  evening. 
These  things  may  have  been  true,  and  yet 
he  may  have  met  Miller  and  the  other 
parties  at  the  time  and  place  of  the  alleged 
conference.  This  affidavit  does  not  tix 
his  whereabouts  at  any  particular  hour 
of  the  day,  and,  from  aught  appearing 
therein,  he  had  ample  time  and  op- 
portunity to  have  been  prenent  at  the 
forming  of  the  alleged  conspiracy.  He 
mentions  the  names  of  two  different 
men  who  assisted  him  In  the  transfer  of 
the  tools;  but  he  makes  no  explanation 
regarding  their  absence  from  the  trial,  or 
their  present  whereabouts.  The  affidavit 
is  altogether  too  indefliiite  to  justify  this 
court  in  Betting  aside  the  verdict.  Amick, 
Kllnk's  alleged  employer,  on  July  25th, 
simply  states  that  he  has  read  over 
Kllnk's  affidavit,  and  that  the  same  is 
true  touching  the  matter  of  the  emi)loy- 


ment  In  question.  It  Is  doubtful  if  the  tes- 
timony of  Amick,  had  it  been  given  before 
the  jury,  c<mld  have  affected  the  result. 
Besides,  it  does  not  appear  that  Aiiilck 
was  absent  from  the  county.  Kllnk  knew 
at  the  time  of  the  trial  that  Amick  was 
aware  of  the  alleged  employment,  and 
no  sufficient  reason  is  given  for  not  then 
calling  him  as  a  witness.  There  was.  In 
uur  judgment,  no  such  abuse  of  discre- 
tion on  the  part  of  the  trial  court  as  war- 
rants interference  by  us.  The  judgment 
will  be  affirmed. 


Emigh  v.  State  I.ns.  Co. 
(Supreme  Court  of  Washlrmton.    Nor.  13, 1891. ) 

Action  on  Insurance  Policy — Complaint — 

Bill  of  Bxceptions — Repeal  of  Statute 

— Revival  of  Foruer  Law. 

1.  A  complaint  in  an  action  on  an  Insurance 
policy,  which  does  not  set  out  the  policy,  or 
show  either  proof  of  loss,  ownership,  or  value, 
but  only  states  that  the  insured  was  damaged  In 
a  certain  sum,  and  that  be  gave  the  company  no- 
tice of  the  fire,  is  demurrable.  Dunbar,  J., 
dissenting. 

a.  Act  Wash.  March  22,  1890,  $§  6,  13,  enact- 
ing that  a  bill  of  exceptions  may  be  made  a  part 
of  the  record,  "as  provided  by  chapter  19  of  the 
Code, "  and  repealing  Act  Feb.  3,  1886,  which 
changed  chapter  19,  indicates  an  intention  on  the 
part  of  the  legislature  to  revive  chapter  19;  and 
this  is  further  shown  by  the  fact  that  Act  Feb. 
25,  1891,  purports  to  amend  Code,  i  260,  which 
was  one  of  the  sections  repealed  by  the  said  act 
of  1886. 

Appeal  from  superior  court,  Klickitat 
county;  Cakroi.l  B.  Gravkh,  Judge. 

This  was  an  action  by  .Jarvis  Emigh 
against  the  State  Insurance  Company  to 
recoverupona  fireiusurancepolicy.  From 
an  order  overruling  a  demurrer  to  the 
complaint,  defendant  appeals.    Reversed. 

UronHVffh,  McArthttr,  Fenton  A  liro- 
nauffh  and  A.  S.  Bennett,  for  appellant. 
H.  Dvstin,  for  respondent. 

Stiles,  J.  The  sixth  section  of  the  act 
of  March  22,1890,  (.A.ctB,  p.  335,)  enacted 
that  a  bill  of  exceptions  might  be  made 
a  part  of  the  record  of  a  case  on  appeal, "  as 
provided  by  chapter  19  of  the  Code  of 
Washington  relating  to  exceptions."  The 
twelfth  section  of  the  same  act  reoealed 
the  act  of  February  3. 188G,  (Acts,  p.  70.) 
which  was  entirely  devoted  to  changing 
and  remodeling  chapter  19.  In  view  of 
the  language  used  in  section  6,  the  inten- 
tion of  the  legislature  to  revive  chapter  19 
is  clear  and  unmistakable.  This  view  Is 
strengthened  by  the  fact  that  the  act  of 
February  25,  1891  (Acts,  p.  85.)  purports 
to  amend  section  260  'f  the  Code,  which 
was  one  of  the  sections  expressly  repealed 
by  the  act  ol  1886.  The  bill  of  exceptions 
in  this  caRe  was  therefore  governed  by 
chapter  19,  which  required  notice  of  pre- 
sentation and  settlement;  and,  as  no  no- 
tice of  the  settlement  was  given,  it  fol- 
lows that  the  motion  to  strike  the  bill 
must  be  granted.  This  leaves  the  case 
to  be  conpidered  upon  the  only  error  as- 
signed which  appears  in  the  record,  viz., 
the  demurrer  to  the  complaint.  The  com- 
plaint is  in  very  general  terms,  and  does 
not  purport  to  set  out  the  policy  sued  on. 
The  demurrer  was  on   the   ground    tha* 
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therft  were  not  BufBclent  tacts.  In  every 
action  for  Insurance  money  there  can  be 
no  pecovery  except  upon  the  performance 
of  certain  acta  by  the  insured,  and  th 
existence  of  certain  facts;  and  the  perform 
ance  of  the  acta  and  the  existence  of  tL . 
facts  must  l)e  alleged.  May  Ins.  §  589 
The  interest  of  the  insured  in  the  prop- 
erty  destroyed,  and  the  value  thereof, 
must  also  appear.  Id.  v  5!K).  In  this  case 
the  complaint  does  not  uhow  either  proof 
of  loss,  ownership,  or  ralue.  It  does  state 
that  notice  of  the  Are  was  jiclven  to  the 
defendant,  and  that  plaintiff  was  "dam- 
aged "  by  the  Are  In  certain  sums ;  but 
there  is  no  allegation  that  plaintiff  was 
the  owner  of  the  property.  But  notice 
of  the  fire  is  not  proof  of  loss,  nor  would 
It  admit  evidence  showing  a  waiver 
thereof;  and  the  ullpgntion  that  the  in- 
sured was  "damaged"  in  a  certain 
amount  is  no  uUegatlou  of  ralno.  In  the 
absence  of  a  demurrer,  perhaps  some  of 
these  ol>Jection8  mi^ht  be  taken  as  cured 
after  verdict.  But  the  demurrer  challenged 
the  pleading  on  account  of  their  absence, 
and  it  should  have  been  sustained.  Owing 
to  the  peculiar  attitude  in  which  the  cause 
is  placed  by  the  motion  to  strilce  out  the 
bill  of  exceptions,  we  cannot  notice  other 
features  of  It.  The  Judgment  Is  reversed, 
and  remanded  to  the  superior  court, 
with  instructions  to  sustain  the  demurrer 
to  the  complaint. 

Anders,  C.  J.,  and  Scott  and  Hott,  JJ., 
concur. 

^VNVKR,  J .,  (dlssentinff.)  I  am  unable 
to  agree  with  the  majority  opinion,  nor 
do  I  think  it  can  be  sustained  on  any 
other  theory  than  that  the  complaint 
must  set  out  the  application  and  policy, 
which  I  think  it  is  not  required  to  do,  es- 
pecially under  the  proriHions  of  the  Code. 
This  court  knows  nothing  of  the  condi- 
tions contained  in  the  policy,  and  it  can- 
not presume  that  all  policies  have  the 
same  requirements.  All  we  know  (jf  this 
contract  is  what  is  stated  in  the  com- 
plaint, namely,  that  on  a  certain  day  de- 
fendant, for  a  certain  consideration  paid, 
iUHUred  plaintiff's  property  for  the  sum  of 
f  1,700;  and  that  thereupon,  in  considera- 
tion of  the  sum  paid,  the  defendant  agreed 
to  pay  plaintiff  the  sum  of  $I,70U  in  case 
said  property  should  be  lost  by  Are  with- 
in a  certain  time  specitied.  This  was  a 
contract  that  the  parties  would  have  a 
right  to  enter  into,  and  the  court  must 
presume  that  this  was  the  contract  they 
entered  into.  The  complaint  alleges  that 
during  the  time  prescribed  the  said  prop- 
erty was  destroyed  by  tire, and  that  plnin- 
tlR  was  damaged  in  the  xum  of  $1,700, 
the  amount  for  which  he  was  insured.  I 
think  it  can  be  plainly  gathered  from 
this  statement  that  the  value  of  the  goods 
so  designated  was  more  than  $1,700.  and 
that  any  other  construction  as  tn  the 
character  of  the  damages  would  not  l>e  a 
natural  but  a  strained  one.  In  the  sec- 
ond allegation  the  words,  "insured  plain- 
tiff's store  building  and  stock  of  goods 
therein."  sufficiently,  in  my  opinion,  al- 
ktged  ownership.  Giving  it  the  common- 
sense  construction    that    we  would   lun- 


gnage  ontslde  of  pleadings,  no  other  con- 
clusion can  be  reached.  I  know  of  no  rea- 
son why  language  in  a  pleading  shoold 
not  be  given  Its  ordinary  meaning.  The 
complaint  states  that  the  defendant  was 
notified  of  the  loss  and  the  destruction  of 
the  property  so  Insured.  I  think  that, 
without  doing  any  violence  tu  the  rules  of 
pleading,  this  must  fairly  be  construed 
to  be  a  notice  of  the  Ions  by  fire.  So  far 
as  the  allegation  of  furnishing  the  defend- 
ant with  proof  of  the  loss  is  concerned, 
this  court  has  no  way  of  knowing  that 
the  company  required  any  proof.  I  do 
not  see  an.y  good  reason  for  construing 
contracts  with  Insurance  companies  differ- 
ently from  any  other  contracts,  and  inter- 
jecting presumptions  into  tbem  as  a  part 
of  the  contract.  So  far  as  appears  by  the 
pleadings,  they  insured  against  loss  by 
tire,  and  they  were  notified  of  the  losa 
and  refused  to  pay,  and  plaintiff  brings 
bis  action,  wliere  he  is  required  to  make 
proof  of  the  loss  and  of  the  refusal  of  the 
defendant  to  comply  with  the  conditions 
of  his  contract.  Hiscomplalnt  iscertalnly 
very  loosely  drawn,  and  omits  many 
averments  that  are  usually  contained  in 
complaints  of  this  kind;  but,  under  the  lib- 
eral rule  of  pleading  prescribed  by  the 
legislature  of  this  state,  1  think  that  8nl>- 
stantial  justice  could  have  done  between 
these  parties  by  a  trial  on  the  merits  un- 
der this  complaint.  The  judgment  should 
have  been  affirmed. 


tn  re  Clohektt. 

(Supreme  Court  of  Washington.  Feb.  20,  1891.) 

Police  Courts— Creatioh  by  OrriEs— Cos- 

sTiTUTio.yAL  Law. 

1.  Const.  Wash.  art.  11,  §  10,  whidi  author- 
izes cities  of  20,000  inhabitants  to  form  charters 
for  their  own  government,  l>ut  subjects  Uicm  to 
the  general  laws  of  ttie  state,  does  not  authorize 
them  to  create  a  police  court. 

a.  Where  the  constitution  of  Washington  em- 
powers the  lepislatare  to  create  police  courts,  the 
legislature  cannot  delegate  that  power  to  a  city. 

3.  Act  Wash.  March  24,  1890,  S  5,  subd.  Sb. 
whicti  authorizes  cities  of  iiO.OQO  inhabitants  to 
provide  for  the  punishment  of  disorderly  conduct, 
and  make  all  regulations  necessary  for  the  pres- 
ervation of  peace  and  good  order  within  theii 
limits,  does  not  authorize  such  cities  to  create 
Mlice  courts. 

4.  Act  Wash.  March  34,  1890,  i  7,  provides 
that  oitles  of  20,000  inhabitants  or  over,  adopting 
cnarters  under  its  provisions,  shall  have  all  the 
"powers"  thereafter  conferred  on  cities,  hut  the 
act  did  not  name  as  one  of  such  powers  that  of 
creating  a  municipal  court.  Held,  that  such 
power  was  not  created  by  Act  March  S7,  1890, 
which  conferred  on  curtain  other  cities  the  power 
to  create  such  courts. 

Original  proceedings  in  habeas  corpus 
on  petition  of  Joseph  Cloherty.  Prisoner 
dlsmlHsed. 

Marshall  K.  Snelt,  for  petitioner.  W.  H. 
SdpII,  Pros.  Atty.,  and  M.  B.  Hoxte,  for 
respondent. 

Stii.ks,  J.  The  petitioner,  Joseph  Clo- 
berty,  altaa  Charles  Malone,  shows  that 
he  is  detained  by  James  H.  Price,  sheriS 
of  the  county  of  Pierce,  under  conviction 
of  the  crime  of  assault  and  battery,  com- 
mitted in  the  city  of  Tacoma.  This  con- 
viction was  bad  in  the  police  court  of  tbat 
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citjr,  and  be  was  eontenced  to  a  term  of 
six  monthi<  !n  the  county  Jail  of  Pierce 
county.  He  prayed  a  writ  ol  hnheas  cor- 
pus from  thiB  court,  directed  to  the  sheriff, 
and  that  upon  the  return  tliereol  he  be 
discharged  from  cnstody.  An  order  to 
show  cauRe  wan  iseued.  and,  after  argu- 
ment, in  which  the  petitioner,  by  his  coun- 
sel, on  one  side,  and  <the  Khcriff,  by  the 
prosecuting  attorney  of  Pierce  county 
and  the  city  attorney  of  the  city  of  Ta- 
eoma,  on  the  otlier  side,  were  heard,  the 
question  of  bis  discbarge  is  lor  decision. 

Petitioner's  ground  for  his  application 
is  that  the  police  court  of  the  city  of  Ta- 
coma  had  no  legal  existence,  and  there- 
fore no  jurisdiction  to  arraign,  try,  or 
convict  him.  The  city  of  Tacoma  is  a 
city  of  the  first  class,  as  defined  by  the 
act  of  Mp.i-cli  24,  1890,  and  in  the  month  of 
October,  1890,  before  the  trial  and  convic- 
tion of  petitioner,  in  pursuance  of  section 
10,  art.  11,  of  the  constitntion,  and  of  tbe 
above-mentioned  act,  its  people  framed  I 
and  adopted  a  municipal  charter.  Of  this  i 
charter  thin  court  and  all  other  courts  in  j 
the  state  are  required  to  take  Judicial  no-  j 
tlce.  It  tberefoi-e  appears  that,  among  i 
the  other  provisions  contained  in  the 
charter,  was  one  estHbllshlng  a  "police 
court, "and  tbe  langtinge  of  this  provision 
was  Identical  with  the  langoage  of  sec- 
tions 92-96  of  the  act  providing  for  the 
organization,  classltieation,  incorpora- 
tion, and  government  of  municipal  corpo- 
rations, approved  March  27, 1K90;  tbe  sec- 
tions aliove  mentioned  relating  to  the 
establishment,  jurisdiction,  and  procedure 
of  a  police  court  in  cities  of  the  second 
class.  We  refer  to  the  tact  that  the  lan- 
guage found  in  the  charter  and  that  in  tbe 
act  are  identical  as  a  convenient  method 
of  makln{t  known  what  the  constitution 
of  the  police  court  was  without  copying 
the  instrument.  Jt  tbns  appears  that,  in 
so  far  as  It  was  pos8n)le  for  it  to  do  so, 
the  city  of  Tacoma  endeavored  to  erect  a 
court  havingfull  Jurisdiction  of  the  offense 
charged  against  the  petitioner.  The  pe- 
titioner, however,  maintains  that  under 
the  constitution  of  the  state  nothing  less 
than  the  express  enactrrient  of  the  legisla- 
ture could  create  or  establish  such  aconrt, 
and  that,  therefore,  the  provisions  of  the 
charter  of  Tacopia  were  mere  idle  declara- 
tions, without  force,  and  wholly  void. 
Tbe  state  of  Washington  is  a  sovereign, 
whose  written  constitution  Is  her  visible 
charter.  By  the  constitution  all  the  judi- 
cial i>ower  (Which  is  a  distinct  hranch  of 
the  sovereignty)  is  vested  in  the  courts 
therein  created,  independently  of  all  legis- 
lation. The  jurisdiction  of  these  courts  is 
universal,  covering  the  whole  domain  of 
judicial  power,  even  to  that  growing  out 
of  tbe  supposed  existence  of  municipal  ordi- 
nances. But  to  the  legislature  of  the 
state  the  constltutirjn  delegates  authority 
to  transfer  from  ot},,  of  the  constitutional 
courts  to  another  cp_*flfn  limited  portions 
of  the  JndicfaJ  POk\,}.-  and  It  may  also 
provide  new,  il'ofi^f'f^  artf>.  n^t  aUecSti^- 
ally  inentfoneJ   aV  AT   connuuJ*^    to 


any  inentioneu    i^.T    '     conBtu'^t'^       to 
which  may  be  «^.9   fff  «uc».   J. "tlyP'  ^^^ 

wise  to  tramter.  \t^el^,,„turaj  %   ^^*^" 
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for  tbe  administration  of  municipal  ordi- 
nances must  have  been  created  by  an  act 
of  the  legislature.  But  the  respondent 
urges  that  the  power  to  erect  a  court  of 
this  kind  is  necessarily  implied  from  tbe 
constitutional  authority  given  to  cities  of 
20,000  inhabitants  to  frame  a  charter  for 
their  own  government;  that  this  conces- 
sion is  equally  as  strong  as  tbe  provisions 
with  reference  to  courts ;  and  that  no  har- 
monious construction  of  the  instrument 
can  be  made  unless  tbe  power  thus  con- 
tended for  is  allowed  to  exist.  An  argu- 
ment in  many  respects  plausible  may  be 
built  npon  this  foundation;  but  it  must 
be  remembered  that,  altbougb  tbe  power 
to  frame  a  charter  Is  conferred  by  tbe  con- 
stitution, no  greater  Intendments  are  in- 
ferred from  that  fact  than  if  it  were  c<»n- 
ferred  by  a  mere  act  of  the  legislature, 
since,  by  the  same  sections,  these  favored 
cities  are  to  be  at  all  times  subject  to  tbe 
general  laws  of  tbe  state.  They  are  not 
in  any  sense  erected  into  independent  gov- 
ernments; their  existence  as  mnnicipnl 
governments  depends  upon  the  legislative 
will;  their  areas  can  be  extended  only  In 
the  manner  prescribed  by  statute;  the 
electi  vefrancblse  isexercised  under  tbegen- 
eral  lawsappllcableto  the  wbolestare;  the 
jjower  of  eminent  domain  is  not  ex  tended  to 
them  except  by  statutory  delegation:  and 
their  municipal  legislation  is  restricted  to 
those  subjects  which  rightfully  belong  to 
them  In  their  corporate  capacity.  A 
charter  framed  under  the  constitutional 
provision  is  of  no  more  or  larger  force 
than  a  legislative  charter,  and  can  law- 
fully treat  only  of  matters  relating  to  the 
internal  management  end  control  of  mu- 
nicipal affairs,  subject  to  constitutional 
and  legislative  regulations.  It  provides 
officers,  ways  and  means,  police,  and 
other  mioatlie  of  local  administration 
which  are  necessary  to  the  public  conven- 
ience, peace,  and  good  order ;  liut  for  th« 
enfoircmcnt  of  criminal  ordinances  the 
constitution  and  the  legislature  have  pro- 
vided indepenaent  courts  €>f  competent  ju- 
risdiction in  the  persons  of  justices  of  tbe 
peace.  Cases  are  cited  for  our  considera- 
tion, which  we  shall  allude  to  at  this  time. 
While  Washington  ..as  yet  a  territory, 
although  it  was  not  held  by  any  of  the 
teiTltorial  courts,  the  legislature  never  at- 
tempted to  create  municipal  courts,  it  be- 
ing taken  for  granted  that  theorganicact 
forbade  tbe  exercise  of  that  power  by  pre- 
scribing that  the  judicial  power  of  tbe  ter- 
ritory should  be  vested  In  certain  courts 
therein  named.  But  in  State  v.  Young,  8 
Kan.  445,  it  was  held  that  under  tbe  same 
organic  act  the  legislature  could  provide 
courts  In  cities.  And  so,  in  Sbafer  v.  Mnni- 
ma.  17  Md.  381,  under  the  constitution  of 
1851,  It  was  held  that  tbe  punishment  of 
offenses  against  municipal  ordinances  was 
not  a  judicini  function  at  all,  but  merely 
an  exercise  of  a  branch  of  the  police  power. 
Tbe  Kansas  decision  was  based  upon  tbe 
fact  that  the  legislature  bad  committed  to 
it  all  rightful  subjects  of  legislation,  which 
included  the  power  to  create  municipal 
corporations,  with  their  usual  incidents, 
and  npon  the  view  that  tbe  organic  act,  in 
Its  provisions  with  regard  to  courts,  had 
relerence  only  to  the  enlorcemeut  of  tbe 
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laws  of  the  territory  at  larice.  The  Mary- 
land declHion  Koes  as  fur  as  the  respond- 
ent's contention ;  but,  upon  examining  the 
couetitutiou  of  that  state,  we  find  no  ref- 
erence whatever  to  the  subject  of  munici- 
pal corporations,  except  a  single  line, 
which  provides  that  they  may  be  created 
by  special  acts.  Thus  the  whole  matter  is 
as  completely  left  to  the  legislatcireas  any 
other  Hubject  over  which  it  has  unlimited 
jurisdiction.  We  think,  however,  that, 
even  conceding  that  case  to  have  been  well 
decided,  it  is  the  only  one  that  can  be 
found  going  that  far,  and  that  it  is  not 
applicable  under  our  constitution,  which 
clearly  includes  the  administration  of  city 
ordinances  among  the  judicial  powers  of 
the  state.  Nor  would  the  offense  charged 
against  the  petitioner  have  been  within 
the  decision  of  the  iVlaryland  case,  since  it 
Is  one  against  a  public  law  of  the  state, 
(Code,  S  808,)  punishable  only  by  indict- 
ment or  information.  We  were  referred 
also  to  Hutchlngs  v.  Scott,  9  N.  J.  Law, 
218,  a  cose  determined  in  1827,  where  thede- 
cisiun  was  that  the  legislature  of  New  Jer- 
sey bad  the  power,  under  the  constitution 
of  1776,  to  declare  the  mayor,  recorder, 
and  aldermen  of  cities  justices  of  the  peace 
for  the  trial  of  certain  causes.  But  here 
again  the  constitution  contained  no  refer- 
ence to  municipal  corporations,  and  no 
definition  or  limitation  of  the  judicial 
power,  excepting  that  section  12  pre- 
scribed the  terms  of  judges  of  the  supreme 
and  common  pleas  courts  ami  justices  of 
the  peace  We  may  not  disagree  with  the 
cases  in  Kansas  or  New  Jersey,  and  yet 
hold  that  the  mere  grant  of  a  charter  of 
incorporation,  with  power  to  i)aH8  ordi- 
nances and  prescribe  penalties  for  their  in- 
fraction, does  not  confer  the  right  to  cre- 
ate police  courts.  The  legislature  has  tUe 
largest  power  to  define  crimes  and  provide 
for  their  punistimeut;  but,  under  the  con- 
stitution, it  can  set  up  no  other  courts 
than  are  therein  provided  for  the  trial  of 
persons  charged  with  having  committed 
those  crimes.  The  highest  authority  we 
have  on  this  subject. . I udgc  Dillon,  says 
that  It  is  "competent  for  the  state  legis- 
lature to  create  municipal  corporations 
with  powers  of  local  government,  and  to 
authorize  them  to  adopt  ordinances  or  by- 
laws, with  appropriate  penalties  for  their 
violation.  The  power  t«)  do  this  includes, 
by  fair  implication,  the  power  to  author- 
ize violations  of  ordinances  (when  the  acts 
are  not  criminal  in  their  nature,  or  witn- 
in  the  meaning  of  constitutional  provis- 
ions requiring  an  indictment  and  securing 
the  right  to  u  jury  trial)  to  be  tried  and 
determined  in  a  summary  manner  l)y  a 
local  or  corporation  tribunal."  Dill.  Mun. 
(;orp.  (4th  Ed.)  §  428.  Yet  sections  427  and 
428  clearly  show  that  the  author  had  in 
mind  no  other  thought  than  that  the 
local  or  special  tribunal  must  be  created 
by  act  of  the  legislature,  and  its  jurisdic- 
tion be  b.v  it  deiiued. 

This  disposes  of  the  first  proposition  of 
the  respondent,  and  we  next  consider  tlie 
claim  that  tlie  legislature,  by  the  act  of 
March  24,  isiio,  delegated  to  the  cities  of 
the  first  class  the  power  to  create  police 
courts.  l?ut  upon  this  point  we  deem  it 
sufticieut  to  say  that  the  power  conferred 


npon  the  legislature  to  create  additional 
inferior  courts  is  not  one  of  its  origlnaJ, 
inherent  powers  as  the  supreme  legislative 
body  of  tUe  state,  which  can  be  delegated 
by  it,  but  is  a  delegated  power,  which 
must  be  exeixiised  in  the  manner  pointed 
out,  and  cannot  be  again  delegated.  Nor 
do  we  see  in  the  act  mentioned  any  con- 
vincing sign  of  an  intention  to  delegate 
the  authority  contended  for,  although  the 
thirty-sixth  subdivision  of  section  5  of 
tlie  act  uses  unusually  strong  language^ 
Part  of  respondent's  argument  on  this 
point  is  based  on  section  7  of  the  act,  and 
will  be  referred  to  later.  As  an  illustra- 
tion of  the  firmness  with  which  tlie  princi- 
ple here  in  issue  is  held  to  by  the  courts 
in  cases  similar  to  this,  we  note  the  case  of 
People  V.  Toal,  So  Cal.333,24  Pac.Rep.  2u3. 
The  constitution  of  the  state  of  California 
has  substantially  the  same  provisions 
with  regard  to  courts  and  the  charters  of 
cities  of  the  higher  grade  as  that  of  Wash- 
ington ;  but  it  is  there  provided  that  a 
charter  adopted  by  a  city  must  be  submit- 
ted to,  and  have  the  approval  of,  the  legis- 
lature, without  power  of  amendment  be- 
fore it  becomes  operative.  The  city  of 
Los  Angeles  adopted  a  charter  which,  up- 
on its  submission  to  the  legislature,  was 
approved  by  a  joint  resolution  of  both 
houses.  The  charter  provided  for  a  police 
court,  and,  upon  a  hearing  similar  to  this, 
tiie  supreme  court  held  the  provision  es- 
tablishing the  court  to  be  void,  on  the 
grounds  that  the  power  to  create  such 
courts  was  vested  In  the  legislature:  that, 
under  the  constitution,  to  create  an  in- 
ferior court,  there  must  be  a  law  passed 
in  regular  form,  and  approved  by  the  gov- 
ernor: that  the  leglslaturecould  passlaws 
by  bill  only:  and  that  a  joint  resolution 
was  not  a  law.  in  the  sense  required. 
That  would  seem  to  be  a  much  stronger 
case  than  the  one  at  bar.aud  that  decision 
was  rendered  in  full  view  of  People  v. 
Hoge,  55  C'al.  61'2,  which  hfld  that  the 
article  ol  the  constitution  conferring  upon 
certain  cities  the  power  to  make  theirown 
charters  was  self-executing.  But  now.  in- 
asmuch as  the  seventh  section  of  the  act 
of  MaiTl)  24, 1890,  is  in  these  words:  "Any 
city  adopting  a  charter  under  the  provis- 
ions of  tiiis  act  shall  have  all  the  powers 
which  are  now  or  may  hereafter  be  con- 
ferred upon  incorporated  towns  and  cities 
by  the  laws  of  this  state,  and  all  such 
powers  as  are  usually  exercised  by  munici- 
pal corporatitms  of  like  character  and  de- 
gree, whether  thesnme  shall  be  specifically 
enumerated  in  this  act  or  not,*" — respond- 
ent contends  that  the  unnamed  "powers' 
thus  conferred  include  the  power  to  pro- 
vide a  court  of  the  character  of  the  one  in 
question,  since  the  same  legislature,  by 
the  act  of  March  27th, created  police court.s 
in  cities  of  the  second,  third,  and  fourth 
classes.  Reverting  to  the  last  clause  of 
section  7  first,  we  can  see  no  possible  way 
to  give  it  any  force  whatever.  By  what 
standard  could  it  be  said  that  we  should 


'  Section  5,  subd.  80,  aathorizes  cities  of  20,000 
inhnbitants  to  provide  lor  the  punishment  of  dis- 
orderly conduct,  und  make  all  regulations  neces- 
sary lor  tho  preservation  of  peace  and  good  order 
wiltiin  thair  limits. 
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Judge  what  ore  the  powers  "usually  exer- 
cised by  inuDlcipal  curporatiuns  <>t  like 
character  and  degree?"  The  powers  ot 
mnuieipal  corporations  are  only  those  ex- 
pi-essly  conferred,  or  those  necessarily  im- 
plied from  those  expressly  conferred.  Are 
the  statutes  of  our  own  state  and  the  rul- 
ings of  its  courts  to  be  taken  as  tbestand- 
ard,  or  shall  we  kg  abroad?  And  where 
abroad?  Is  it  the  powers  usually  exer* 
cised  by  such  corporations  in  Kew  York  or 
New  Mexico  that  we  shall  regard?  It  is, 
we  believe,  usual  to  givetothe  larger  cities 
everywhere  some  tribunal  for  the  disposi- 
tion of  offenses  against  their  ordinances, 
and  it  is  usual  to  provide  for  the  tribunal 
in  the  law  or  charter  governing  the  citiea; 
but  It  Is  almost  universal  for  the  legisla- 
ture to  establish  the  courts  in  question  by 
fome  positive  enactment.  This,  too,  is 
the  courae  followed  in  this  state,  unless 
cities  of  the  iirst  class  are  an  exception; 
but,  were  it  not  so,  it  would  be  a  marvel- 
ous stretch  of  implied  legislation  to  hold 
that,  because  cities  lu  other  states  were 
given  such  courts  by  tlieir  legislatures,  by 
the  language  In  discuesiim  our  legislature 
intended  in  that  manner  to  waive  all  cere- 
mony and  establish  inferior  courts  here. 
In  fact,  the  legislation  would  be  accom- 
plished by  our  decision,  and  not  by  the 
law-making  power  of  the  state. 

The  last  question  is  upon  the  tirstclause 
of  section  7,  and  it  is  whether,  by  the  con- 
ference of  "power"  therein  made,  the  cities 
of  the  hrst  clasx  may  establisli,  or  have 
already  established,  within  them,  such 
courts  as  are  provided  for  in  the  act  of 
March  27tb.  Tiie  legislature,  treating  sec- 
tion 10,  art.  11,  of  the  constitution  as  not 
self-executing,  in  the  act  of  March  24th 
enumerated  38  powers  to  be  exercised  by 
cities  of  the  first  class.  Sections  Sii,  45, 
and  58  of  the  act  of  March  27th  enumerat- 
ed the  powers  of  cities  of  the  second  class, 
and  siuiilar  sections  fixed  those  of  cities 
of  the  third  and  fourth  classes.  The  pow- 
ers thus  enumerated  are  to  be  exercised  or 
not,  at  the  discretion  of  the  municipal  leg- 
islature; and  It  is  so  with  every  power 
delegated  to  a  corporation  of  this  kind. 
Other  provisions  of  the  same  acteujoin  du- 
ties which  are  in  no  wise  discretionary, 
and  still  other  sections  provide  for  certain 
othces  wlilch  must  be  tilled  in  the  manner 
laid  down ;  but  a  court  is  created  in  those 
cities  and  exists  from  the  moment  of  in- 
corporation, without  the  will,  and  even 
against  the  wish,  of  the  corporation,  with 
its  jurisdiction  and  procedure  established 
and  ready  for  action  as  soon  as  a  judge  is 
elected  or  appointed,  as  the  case  may  be. 
Here  certainly  is  no  exercise  of  a  "power" 
by  the  corporntion.  On  the  contrary,  here 
is  a  branch  ot  the  state's  sovereignty  per- 
taining to  the  judicial  power,  established 
by  positive  law,  without  the  interference 
or  consent  of  the  corporation.  What 
broader  distinction  from  a  corporate 
"power"  could  there  be  than  this?  Now, 
the  city  of  Taconia  lias  attempted  to  set 
up  a  court.— whether  by  charter  or  other- 
wise makes  no  difference.  In  so  far  as  a 
construction  of  section  7  Is  concerned, — 
choosing  as  its  model  the  police  courts  of 
cities  of  tlie  second  class,  and,  if  this  Is  the 
exercise  of  one  of  the  powers  conferred  by 


the  general  language  ot  the  socticm,  it 
must  be  agreed  that  the  power  Is  availed 
of  under  precisely  the  same  terms  as  it  is 
conferred  by  the  act  of  March  27th  upon 
the  other  cities, — that  is,  the  court  came 
into  existence,  charter  or  no  charter,  the 
moment  the  city  tH>caine  incorporated. 
But  which  court?  Tiie  act  of  March  27th 
provided  for  three  different  police  courts, 
each  differing  from  the  others  In  many  re- 
spects. How  Is  It  to  be  decided  which  of 
the  three  was  intended  to  be  Impliedly 
erected  in  cities  of  the  first  class?  Rather, 
should  it  not  be  forced  to  hold  that  all 
these  courts  were  there?  Whicli  renders 
it  scarcely  necessary  to  pursue  the  absurd- 
ity farther.  But  again,  since  by  section  7 
cities  of  the  first  class  are  to  have  all  the 
"powers"  of  other  cities,  why  may  n<»t  the 
analogy  be  extended  to  powers  otherthan 
those  referring  to  courts?  If  a  court 
like  that  of  a  city  of  the  second  class  is  liy 
force  of  the  act  established  In  cities  ot  the 
first  class,  why  not  all  the  officials  pre- 
scribed for  cities  of  tlie  second  class,  with 
like  powers  and  duties?  Yet  an  inspection 
of  the  charter  of  Tacoma  shows  a  very 
great  variance  in  this  respect,  without  any 
reason  or  authority  if  the  term  "  powers" 
were  to  have  the  meaning  contended  for. 
Upon  all  tiie  grounds  urged,  therefore,  we 
are  satisfied  that  the  respondent's  claims 
are  not  sustained.  The  truth  is  that, 
whether  by  oversight  or  mistake  or  inten- 
tion we  are  not  required  to  guess,  the  leg- 
islature, in  omitting  to  enact  u  general 
law  for  the  incorporation  and  govern- 
ment of  cities  of  the  first  class,  also  failed 
to  supply  them  with  police  courts,  but  left 
the  administration  of  their  criminal  ordi- 
nances with  the  justices  of  the  peacts 
where  it  had  been  for  many  years.  It 
may  well  be  that  that  body  can  easily  be 
prevailed  upon  to  supply  the  deficiency, 
but  It  Is  not  within  tbe  province  of  this 
court  to  strain  constructions  to  accom- 
plish such  an  object  without  legislation. 
It  follows  that  we  hold  the  police  court 
of  the  city  of  Tacoma  to  have  no  legal  ex- 
istence, and  that  tbe  petitioner  is  entitled 
to  be  released  forthwith. 

Andeus,  0.  J.,  and   Dunbab,  Hoyt,  and 
Scott.  J.f .,  concur. 


Jones  v.  Rked.  .State  Auditor,  et  al. 

(Supreme  Court  of  WasMngUyii.    Nov.  7,  1891.) 

Superior  CornTs—JcHisnicTios— Enjoining 
State  Officers. 

1.  Const.  Wash.  art.  4,  §  4,  provides  that  the 
supreme  court  shall  have  "original"  jurisdiction 
In  hftbean  corpus,  quo  umrraiUo,  and  manda- 
mug,  aa  to  all  state  otQcers.  Held,  that  the  sec- 
tion does  not  confer  exclusive  original  jurisdic- 
tion in  such  cases,  but  the  superior  courts  also 
have  jurisdiction  under  section  B,  providing  that 
the  superior  courts  shall  also  have  orifirinal  juris- 
diction in  all  cases  and  all  proceedings  in  which 
jurisdiction  shall  not  have  been  by  law  vested 
exclusively  in  some  other  court. 

2.  A  pri  vate  citizen  and  tax-payer  cannot  sue 
to  enjoin  a  state  officer  from  misappropriating 
the  public  funds,  but  the  relief  must  be  sought 
by  the  attorney  general,  under  Laws  Wash.  18S7- 
8S,  c.  7,  $  6,  subd.  8,  p.  7,  making  it  his  duty  "to 
enforce  the  proper  application  of  funds  appropri- 
ated to  the  public  Institutions  of  the  territory. " 
UoTT,  J.,  disaeoting. 
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Appeal  from  aaperlor  court,  Pierce  conn- 
ty;  F.  Camphki,l,  Judge. 

Suit  by  V  L.  Jones  to  restrain  T.  M. 
Reed,  state  auditor,  A.  A.  Lindsley,  Btate 
treasurer,  and  otlierB  from  an  alleged  niifi- 
approprlation  of  the  public  funds.  Ttie 
injunction  was  granted,  and  defendants 
appeal.    Reversed. 

Turner  *  fi raves  and  W.  C.  Jones,  for  ap- 
pellantt).  Crowley  &  Sullivan  aud Salvely, 
JReavis  &  Wbitson,  for  respondent. 

Dunbar,  J.  The  first  proposition  urged 
by  appellants  is  that,  under  the  provis- 
ions of  the  constitution  of  this  state,  the 
superior  court  has  no  jurisdiction  to  enter- 
tain proceedings  by  mandamus  against 
Htate  officers  tu  compel  their  performance 
■>f  any  dfficlal  act;  and,  as  the  writ  of  In- 
junction Is  In  every  respect  the  correlative  of 
the  writ  of  /Dane/am os,  tt  follows  that  it 
has  no  jurisdiction  to  enjoin  state  officers 
in  cases  of  this  kind.  We  do  not  tlilnfc 
this  contention  can  be  maintained.  All 
that  is  decided  In  Board  of  Liquidation  v. 
McCoiiib,  92  D.  8.  531,  cited  by  appellants 
on  the  point, is  that  in  certain  cases,  prob- 
ably analogous  to  this,  writs  of  manda- 
mus and  injunction  are  somewhat  correla- 
tive to  each  other.  Bnt  the  truth  of  this 
proposition  may  be  granted  without  af- 
fecting the  question  of  jurisdiction  under 
our  constitution.  Section  4  of  article  4  of 
the  constitution  provides  that  the  su- 
preme court  shall  have  orlglaal  jurisdic- 
tion In  habeas  corpus  and  quo  warranto 
a.nd  mandamus  as  to  all  state  officers, and 
appellate  jurisdiction  In  all  actions  and 
proceedings,  (with  a  f200  limitution  in 
civil  actions  for  the  recovery  of  money.) 
We  l(now  of  no  cases  where  a  constitu- 
tional provision  of  this  kind  has  been  con- 
strued to  confer  exclusive  jurisdiction.  It 
is  a  grant  of  original  jurisdiction,  but 
there  is  nothing  in  the  language  of  the 
grant  to  convey  the  idea  of  excluBiveness, 
or  to  exclude  the  idea  of  concurrent  jurts- 
dictioQ.  lu  Delafteld  r.  State,  2  Hill,  1.59, 
and  a  well-considered  case,  the  court 
says:  "There  is  nothing  in  the  nature  of 
jnriHdictiou,  as  applied  to  courts,  which 
renders  it  exclusive.  It  is  not  like  a  grant 
of  property,  which  cannot  have  several 
owners  at  the  same  time.  It  is  matter  of 
common  experience  that  two  or  more 
coui'ts  may  have  concurrent  powers  over 
the  same  parties  and  the  same  subject- 
matter.  Jurisdiction  is  not  a  right  or  a 
privilege  belonging  to  the  judge,  but  an 
authority  or  power  to  do  juHtice  in  a  giv- 
en case  when  it  Is  brought  before  him. 
There  Is,  I  think,  no  Instance  in  thK  whole 
history  of  the  law  where  the  mere  grant  of 
jurisdiction  to  a  particular  court,  without 
any  words  of  exclusion,  has  been  held  to 
oust  any  other  court  of  tlie  powers  wlilch 
it  before  poHsesHcd."  In  Conrtwrlght  v. 
Mining  Co.,  3(1  Cal.  573.  it  is  held  that  the 
grant  of  original  jurisdiction  to  a  particu- 
lar court  of  a  class  of  cases,  without  any 
words  excluding  other  conrts  from  exer- 
cising jurisdiction  in  the  same  cases,  does 
not  necBssaiily  deprive  other  courts  of 
concurrent  jurisdiction  in  such  cases.  To 
the  same  effect  is  Ames  v.  State,  111  U.  S. 
449,  4  Sup.  Ct.  Rep.  437;  V.  S.  v.  State,  123 
U.  S.  32,  8  Sup.  Ct.  Rep.  17;  Bors  v.  Pres- 


ton, ni  U.  S.  252,  4  Sup.  Ct.  Rep.  407.  In 
fact,  we  think  the  universal  current  of  de- 
cisions is  that  way,  and  that  no  cases  can 
be  found  holding  otherwl(>e,  excepting  in 
a  few  instances  where,  under  constitution- 
al provisions  giving  original  Jurisdiction, 
congress  has  by  law  made  the  jurisdiction 
of  the  federal  conrts  exclusive;  bat  they 
were  cases  which  were  peculiar  to  and 
sprung  out  of  the  very  existence  of  the  fed- 
eral government,  and  the  doctrine  of  ex- 
clusiveness  in  those  cases  la  discussed  from 
altogether  a  different  stand-point,  and  in- 
volves altogether  a  different  principle. 
Bat  we  do  not  base  our  judgment  in  this 
case  entirely  on  authority,  so  far  as  the 
construction  of  section  4  Is  concerned ;  for 
the  same  fundamental  lawthatgrants  the 
original  jurisdiction  to  the  supreme  court 
Is  not  silent  as  to  the  original  jurisdiction 
of  the  superior  court;  and  section  4  must 
not  be  construed  aa  an  independent  sec- 
tion, hot  must  be  eonstraed  In  connection 
with  section  6,  which,  among  other  things, 
provides  that  the  superior  court  shall  also 
have  original  jurisdiction  in  ail  cases  and 
all  proceudingH  in  which  jurisdiction  shall 
not  have  been  by  law  vested  exclusively 
in  some  other  court.  Had  the  language 
of  the  constitution  been  that  the  superior 
court  shall  have  "excluBive"  original  juris- 
diction, etc.,  employing  a  word  not  un- 
common in  conferring  Juriadletion  on 
courts,  there  would  not  be  much  room  for 
construction;  but  as  the  framers  of  the 
constitution  did  not  sec  fit  to  use  such  a 
word,  or  any  other  word  tending  to  con- 
fer exclusive  Jurisdiction,  there  is  stiU,  it 
seems  to  us,  about  as  little  room  for  con- 
struction. The  language  employed  la  in 
perfect  harmony  with  tlie  idea  of  concur- 
rent jurisdiction,  and  tlie  idea  of  concur- 
rent Jurisdiction  is  not  an  uncommon  one 
in  the  history  of  onr  conrts.  It  therefore 
seems  reasonable  that  the  framers  of  the 
constitution  did  not  intend  to  vest  exclu- 
sive Jurisdiction  in  the  supreme  court,  and 
it  follows  that,  under  the  provisions  of 
section  6,  the  superior  court  has  original 
jurisdiction. 

The  second  contention  of  the  appellants 
is  that  the  respondent  has  no  interest  In 
the  controversy  to  enable  him  to  prfjse- 
cute  this  suit.  The  allegation  Is  that  be 
isacltteenand  tax-payer  of  the  state  of 
Washington.  On  this  proposition  there 
is  a  perplexing  conflict  of  authority,  both 
as  regards  the  cases  reported  and  the 
opinions  of  eminent  autliors.  Some  au- 
thors assert,  and  some  courts  hold,  that 
in  no  case  can  a  private  individual,  in  the 
absence  of  statutory  authority,  niiiintain 
a  bill  to  enjoin  a  breach  of  public  trust, 
without  showing  that  he  will  be  specially 
Injured  thereby;  and  that  it  must  appear 
that  his  Injury  will  be  separate  and  dis- 
tinct from  the  Injury  that  he  may  suffer  in 
common  with  the  community  at  large, 
otherwise  the  remedy  must  be  so-'rht 
through  those  representing  the  public; 
while  other  authors  and  courts  hold  that 
municipal  corporations,  and  their  officei-s, 
maybe  restrained  from  transcending  their 
lawful  powers,  or  violating  their  lawful 
duties.  In  any  manner  which  will  injurious- 
ly affect  the  tax-payer,  on  the  complaint 
of  en  inhabitant  who    shows  bo  other 
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Interest  tlian  that  he  is  a  tax-payer.  The 
cases  holding  against  the  Intervention  of 
the  tax-payer  found  tlieir  judgment  on  the 
theory  that  the  misaDpropriatlon  of  pob- 
Jlc  funds  by  the  officers  of  a  corporation  Is 
In  the  nature  of  a  public  nuisance, -which 
cannot  be  abated  at  the  suit  of  a  private 
citizen,  and  that,  unless  some  special  pri- 
vate Injury  is  shown,  the  relief  mnst  be  o'v 
talned  through  the  Intervention  of  offi- 
cers appointed  to  protect  public  interests. 
We  will  no;  attempt  to  collate  the  au- 
thorities pro  and  con  on  this  proposition, 
but  are  Inclined  to  the  opinion  that  the 
right  of  0  resident  tax-payer  to  invoice 
the  Interposition  of  a  court  of  equity  to 
compel  the  officers  of  a  municipal  corpo- 
ration to  do  their  duty,  or  to  restrain 
thpm  from  illegally  Increasing  the  burden 
of  taxation  by  squandering  the  public 
funds  of  the  corporation,  has  received  the 
great  weight  of,  at  least,  modern  au- 
thority. 1  he  supreme  court  of  the  United 
States  has  spoken  on  this  subject  In 
Orampton  v.  Zabrlskle,  101  U.  S.  601.  The 
doctrine  was  thus  laid  down  by  Jnsrire 
Field  :  "  Of  the  right  of  resident  tax-pay- 
ers to  Invoke  the  InterpoHitlon  of  a  court 
of  equity  to  prevent  an  illegal  disposition 
of  the  moneys  of  the  county,  or  the  Illegal 
creation  of  a  debt  which  they  In  common 
with  other  property  holders  of  the  county 
may  otherwise  be  compelled  to  pay,  there 
Is  at  thin  day  no  serious  question."  It 
will  be  observed,  however,  that  this  case 
falls  short  of  asserting  the  doctrine 
claimed  here  by  the  respondent,  that 
courts  of  equity  will  restrain  the  action  of 
state  officers  In  matters  of  public  concern 
on  the  petition  of  a  tax-payer  who  shows 
no  special  Interest;  nor  will  the  language 
or  argument  of  the  court  bear  any  such 
construction.  On  the  other  hand,  It  Is 
based  on  the  relationship  of  the  tax-payer 
to  the  municipal,  or  quasi  municipal,  cor- 
poration. Indeed,  of  all  the  cases  cited  by 
the  respondent,  not  one  case  goes  beyond 
the  doctrine  laid  down  In  Crampton  v. 
Zabrlskle.  so  that  It  will  not  be  necessary 
to  review  them  here.  Nor  have  we  l)een 
able  to  find  a  case  which  extends  the  doc- 
trine beyond  that  case.  In  all  the  cases 
It-ported,  Ihe  restraining  order  has  been 
asked  against  county,  town,  city,  or  dis- 
trict officers.  It  is  argued  b.v  respondent 
that,  notwithstanding  the  absence  of  au- 
thority, there  is  no  difference  In  principle 
between  restraining  county  officers  and 
state  officers.  In  matters  of  public  concern, 
on  the  prayer  of  a  taxpnyer.  The  prin- 
ciple upon  which  the  doctrine  In  regard 
to  municipal,  or  qoasi  municipal,  corpo- 
rations is  based,  flows  from  Its  analog.v  to 
a  well-seftled  doctrine  in  ecjuity  governing 
private  corporations,  where  each  stock- 
holder has  an  interest  In  the  property  of 
the  corporation, and  may  Interfere  to  pro- 
tect the  corporate  funds  from  the  Illegal 
or  fraudulent  aots  of  Its  officers.  Dill. 
Mnn.  Corp.(4th  Ed.)  §  915. 

But  this  reasoning  cannot  apply  to  a 
state  government.  The  county  Is  a  quasi 
corporation;  the  state  Is  a  sovereignty. 
The  county  only  possesses  such  powers  as 
the  legislature  of  the  stateconfers  upon  It. 
Its  revenues,  its  propert.v,  Its  very  exist- 
ence, depend  upon  statutory  enactment. 


It  can  be  enlarged,  dismembered,  or  annihi- 
lated, at  the  will  of  the  state.  The  state, 
on  the  contrary,  has  all  the  powers  not  re- 
linquished to  the  general  government  by 
the  articles  of  federation,  and,  subject  to 
these  relinquishments,  its  sovereignty  Is 
supreme.  One  of  the  necessary  attributes 
of  sovereignty  Is  the  protection  of  the 
sovereign  power  and  the  maintenance  of 
the  state  organization. 

As  the  fallacy  of  a  proposition  can  best 
be  shown  by  distorting  It,  we  may  pre- 
sume that  if  one  of  the  departments  of 
the  state  government  can  be  suspended  at 
the  instance  of  a  private  citizen,  who  has 
nothing  more  than  a  community  Interest 
In  a  matter  which  concerns  the  general 
public,  that  every  department  of  the  statu 
can  be  suspended  at  the  same  time,  and 
the  whole  machinery  of  the  government 
stopped,  and  the  very  existence  of  the 
state,  so  far  as  the  exercise  of  its  func- 
tions are  concerned,  destroyed.  Surely 
such  a  theory  of  practice  Is  not  In  harmo- 
ny with  the  genius  of  our  government, 
nor  will  authority  sanction,  or  public  pol- 
icy permit,  the  adoption  of  a  rule  which 
will  authorize  any  number  of  volunteers 
who  may,  rightfully  or  wrongfully.  Inter- 
pret the  laws  different  from  the  Interpret- 
ation put  upon  them  by  the  officers  of  the 
state,  to  paralyze  for  a  time  ever.v  or  any 
branch  of  the  state  government.  It 
seems  to  na  that  there  Is  a  difference  In 
principle,  and  there  might  be  a  very  great 
difference  in  results;  and  probable  results 
are  what  the  policy  of  the  law  is  based 
upon.  To  prevent  just  such  results,  and 
to  protect  the  interests  of  the  public,  the 
statute  has  provided  for  the  election  by 
the  tax-payers  of  an  officer — the  attorney 
general — who  Is  especially  clothed  with 
authority  to  Institute  proceedings  of  this 
kind.  In  the  act  creating  the  office  of 
attorney  general,  and  defining  bis  duties, 
In  the  Laws  of  1887-88,i  It  is  provided, 
among  other  things,  that  It  is  his  duty 
"to  enforce  the  proper  application  of  funds 
appropriated  to  the  public  institutions  of 
the  territory ;  **  nordo  we  understand  that 
any  of  the  provisions  of  that  chapter  have 
been  repealed  by  subsequent  enactments 
of  the  state.  The  constitution  provides 
that  all  laws  In  force  at  the  time  of  its 
adoption  shall  remain  In  force  until  their 
repeal;  and  there  Is  nothing  In  the  provls- 
i  Ions  of  the  act  entitled  "An  actin relation 
I  to  attorneys,"  (Laws  1891)  which  rpi>eals 
i  any  of  the  provisions  of  the  act  of  1887-88. 
It  might  as  well  be  held  that  all  the  terri- 
torial acts  in  relation  to  prosecuting  at- 
torneys have  been  repealed  by  the  same 
act.  The  law  then  having  provided  an 
officer  for  an  especial  duty,  it  I?  the  better 
policy  to  submit  such  litigation  to  his 
guidance. 

Showing  the  distinction  In  the  minds  of 
the  cour  th  bet  ween  Interfering  with  the  col- 
lection and  disposition  of  the  revenne  of 
counties  and  towns  and  cities,  and  the 
disposition  of  the  revenue  of  a  state,  we 
quote  from  the  language  of  the  United 
States  supreme  court  In  State  Railroad 
Tax  Cases,  92  D.  S.  575:  "These  reasons, 
and  the  weight  of  authority  by  which  they 

•Laws  1887-88,  c.  7,  $ 6,  subd.  8,  p.  7. 
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are  8upportei1,  muat  alwnysi  incline  the 
court  tt»  require  a  clear  case  for  equitable 
relief  before  it  will  BUistaiu  an  injunction 
againRt  the  collection  of  a  tux  wliicli  is 
part  of  tlie  revenue  of  a  state.  Whether 
the  same  risrirl  rule  should  beapplioil  to 
taxes  levied  by  countfes,  towns,  and  cities, 
we  need  not  here  inquire;  but  there  is 
both  reason  and  authority  for  holding 
that  the  control  of  the  courts,  In  the  exer- 
cise of  power  over  private  property  by 
these  corporations,  is  more  necessary,  and 
Is  unacconipanied  by  mnny  of  the  evils 
that  belong  to  it  when  affecting  the  reve- 
nue of  the  state."  This  court,  untruni- 
nielod  by  precedent  or  authority  In  laying 
down  a  policy  forthiHstate.  deems  it  safer 
to  relegate  the  instituting  of  suits  involving 
the  disposition  of  the  revenue  of  the  state, 
where  no  private  interests  are  involved, 
to  the  judgment  and  discretion  of  the 
attorney  general.  \,'ith  this  view  of  the 
case,  it  is  not  necessary  to  examine  other 
alleged  errors.  The  demurrer  should  have 
been  sustained.  The  judgment  is  there- 
fore reversed,  and,  as  tiie  demurrer  goes 
to  the  life  of  the  complaint,  the  case  is 
dismissed. 

A.NDKRS,  C.  J.,  and  Scott  and  Stii.eb, 
JJ.,  concur. 

HoYT,  J.,  (dissentinfr.)  I  am  unable  to 
agree  with  the  conclusions  of  the  majority 
of  the  court  in  this  case.  If  it  is  conceded 
that  a  tax-payer  of  a  county,  simply  as 
such,  has  a  right  to  ap|)eal  to  the  courts 
to  prevent  such  action  by  county  oftlcials 
as  will  lead  to  the  illegal  disposition  of 
tlie  property  or  funds  of  the  county,  land 
such  I  understand  to  be  the  position  of 
the  majority  of  the  court.)  I  cau  see  no 
reason  wliy  a  tax-payer  of  a  state,  as 
such,  cannot  Invoke  the  aid  of  the  courts 
to  prevent  like  illegal  action  on  the  part 
of  state  officers.  It  is  true  he  Is  one  degree 
further  removed  from  the  threatened  in- 
jury, but  I  cannot  see  that  such  fact  can 
affect  the  principle  involved.  The  tax- 
payer of  the  county  may  apply  for  relief, 
not  because  he  is  to  be  affected  by  the 
proposed  illegal  action  In  a  different  man- 
ner from  every  other  tax-payer  in  the 
county,  but  simply  because,  as  such  tax- 
payer, he  is  so  interested  in  the  property 
or  funds  of  the  county  that  he  may  ask 
the  court  to  protect  the  same  from  illegal 
disposition.  The  tax-payer  of  the  state 
bears  exactly  the  same  relation,  excepting 
In  degree,  to  the  property  or  funds  of  the 
state,  as  does  the  tax-payer  of  the  county 
to  Its  funds  or  property;  and  to  hold 
that  in  one  case  the  courts  are  open  to  the 
tax-payer,  and  In  the  other  not,  seems  to 
me  inconsistent,  and  contrary  to  the 
course  of  courts  In  dealing  witli  matters  of 
this  kind.  It  is  the  pecuniary  interest  of 
the  tax-payer  that  gives  him  the  riglit  to 
appeal  to  the  courts,  and  not  the  grade 
or  character  of  the  officer  whose  illegal 
action  he  seeks  to  prevent.  The  amount 
of  such  pecuniary  interest  has  never  been 
held  material,  tor  the  complaint,  if  sus- 
tained atall,has  always  been  so  sustained 
regardless  of  the  amount  of  taxes  which 
that  particular  tax-payer  might  be  called 
upon  to  pay.    It  has  never  been  held  nec- 


essary to  allege  that  complalnunt  was  a 
large  tax-payer.  Hence  it  cannot  be  said 
that  the  pecuniary  Interest  of  the  tax- 
payer of  the  state  is,  by  rer.son  cf  his  re- 
moteness, too  small  to  qualify  lilni  as  a 
complaliiant.  Besides,  if  the  amount  of 
the  injury  was  to  be  taken  into  account, 
it  might  well  ha  ripen  that  the  IndividunI 
interest  of  a  particular  tax-payer  might 
be  more  largely  affected  by  the  action  of 
the  officers  of  the  state  than  they  could 
by  almost  any  act  that  could  be  done  by 
the  officers  of  a  county. 

But  it  is  said  that  the  state  is  sovereign, 
and  that  from  this  fact  a  distinction  can 
be  drawn.  It  is  true  the  state  is  sover- 
eign, but  what  is  it  that  makes  up  such 
sovereignty?  The  people  of  the  state. 
And  I  cannot  concede  that  there  Is  an  ar- 
tificial something  tlint  is  over  and  above 
the  whole  people  of  the  statu  as  such. 
Every  citizen,  as  a  constituent  part  of 
such  sovereignty,  is  equally  interested 
that  the  agents  thereof  do  their  duty; 
and  were  it  not  for  tlie  fact  that,  as  a  gen- 
eral rule,  courts  only  deal  with  pecuniary 
rights,  I  see  no  reason  why  any  citizen  could 
not  put  in  motion  the  judicial  department 
of  the  state  to  prevent  illegal  action  on 
the  part  of  its  oflicers.  But,  as  such  is  the 
fact,  only  tax-payers  can  make  such  ap- 
peal; and,  if  he  can  thus  appeal  as  a  tax- 
payer of  a  county,  I  see  nothing  growing 
out  of  his  relation  to  the  state  to  prevent 
a  like  appeal  to  protect  bis  interests  as  a 
tax-payer  thereof.  The  majority  of  the 
court  seem  to  have  realized  the  force  of 
considerations  like  these,  and,  to  meet 
them,  have  suggested  all  sorts  of  probable 
or  possible  evils  which  might  result  if  the 
individual  tax-payer  of  the  state  was  al- 
lowed thus  to  interfere  with  the  proposed 
action  of  its  officers.  There  would  be 
much  force  in  the  sugge'^tions  of  the  ma- 
'•  jority  in  this  regard  were  it  within  the 
power  of  such  tax-payer,  of  his  own  mo- 
tion, to  so  interrupt  the  business  of  the 
state,  for  then  an  evil-dl.sposed  person 
might  causelessly  so  interfere;  but  when 
it  is  remembered  that  all  such  tax -payer 
cau  do  is  to  go  into  a  court  of  compc  eut 
jurisdiction,  and  state  the  facts  upon 
wliich  he  relies  for  relief,  and  take  the 
judgment  of  such  court  thereon,  before  any- 
thing can  be  done  to  affect  tlie  action  of 
the  state,  the  danger  is  more  fanciful  than 
real.  If  courts  can  be  trusted  to  interfere 
:  with  the  action  of  county  officers  in  a 
I  projier  case,  I  see  no  danger  In  their  be- 
j  ing  likewise  trusted  in  regard  to  the  offl- 
I  cers  of  the  state.  Hit  is  necessary  that  the 
,  funds  and  property  of  the  county  should 
be  guarded,  not  only  by  the  prosecuting 
attorney  thereof,  but  also  by  every  tax- 
payer therein,  the  same  i-easons  will  re- 
quire that  the  property  and  funds  of  the 
state  should  be  likewise  guarded,  not 
only  bj-  the  attorney  general,  but  also  by 
every  tax-pa>'er:  and  this  is  especially  so, 
as  the  duty  of  the  prosecuting  attorney 
to  protect  the  property  and  interests  of 
the  county  is  more  clearly  defined  than  is 
j  that  of  the  attorney  general  to  protect 
1  those  of  the  state.  If  the  contention  ol 
!  the  majority  is  true,  the  tax-payers  of  the 
state  i>re  absolutely  powerless,  and  must 
sit  (quietly  by  and  see  the  officers  ol  the 
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Rtate  (to  tbtngR  whicli  are  clearly  Illegal, 
and  wlilch  may  renult  In  Incalculable Iobsob 
tothefitotp.  The  attorney  seneral  may 
be  Inconipetont  or  corrupt,  and  may  there- 
fore refuse  to  inBtitute  proceedlnRS  to  pre- 
vent actions  however  illegal,  and  the 
funds  and  property  of  the  ntate  be  placed 
at  the  mercy  of  state  officers,  who,  by  cor- 
rnptlon  or  incompetency,  may  produce  or 
allow  Hiich  a  dlspoeition  of  the  property 
or  funds  of  the  state,  during;  their  term  of 
office,  and  before  they  could  be  reached 
by  the  slow  process  of  impeachment,  as 
would  practically  ruin  the  state.  To  bold 
that  such  a  thing  is  possible  under  our 
form  of  government,  where  the  courts  in 
all  matters  are  made  the  final  arbiters 
to  decide  as  to  the  legality  or  Illegality 
of  almost  every  kind  of  action,  simply  be- 
cause it  is  possible  that  such  courts  might 
improperly  prevent  certain  proposed  ac- 
tions on  the  part  of  such  officers,  Heems  to 
me  entirely  untenable.  The  county  can 
be  fully  protected  against  any  Illegal 
combination  or  conspiracy  by  which  its 
funds  or  property  are  to  be  squandered, 
or  applied  to  illegal  uses,  while  the  state, 
under  the  same  circnroetances,  is  held  to 
be  powerless. 

I  am  of  the  opinion  that  every  tax-pay- 
er of  a  city  or  county  has  a  right  to  ask 
the  courts  to  Interfere  between  the  tax- 
payers thereof  and  any  proposed  illegal 
action  of  its  officers  by  which  an  illegal 
disposition  of  the  funds  or  property  of  the 
city  or  county  Is  threatened;  and  that, 
in  like  manner,  any  tax-payer  of  the  state 
may  ask  the  courts  to  Interfere  in  a  like 
case  to  prevent  any  illegal  action  by 
which  the  property  or  funds  of  the  state 
are  likewise  threatened.  If,  in  either  case, 
the  tax-payer  appeals  to  the  courts  when 
no  reason  for  such  appeal  exists,  it  will 
be  presumed  that  he  will  be  dismissed 
therefrom,  and  mulcted  in  costs.  This 
presumption,  and  power  of  the  courts  to 
protect  themselves,  will  lead  the  tax-pay- 
er to  ask  their  interposition  with  caution, 
and  only  when.  In  his  opinion,  an  urgent 
necessity  exists.  Courts,  of  course,  will 
proceed  with  great  care  In  these  as  in  all 
othermatters  of  such  supreme  Importance, 
and  will  only  put  in  force  their  machinery, 
to  prevent  the  county  or  state  authori- 
ties from  acting,  when  the  threatened 
action  Is  clearly  Illegal,  and  will  result  in 
great  loss  to  the  tax-puyers  of  the  count.v 
or  state;  and  to  hold  that  because  the 
courts  might  possibly  be  wrong  in  any 
case,  and  improperly  tie  the  hands  of  the 
county  or  state  ofticials,  they  must  not 
move  at  all,  would  appl.v  with  like  force 
to  ever.v  important  question  which  the 
courts  might  be  called  upon  to  decide.  If 
the  prosecuting  attorue.v  or  attorney 
general  set  on  foot  the  proceedings,  it  is 
still  the  courts  whlcli  most  decide  as  to 
their  propriety,  the  same  as  they  would  if 
the  proceedings  were  Instituted  by  a  tax- 
payer; so  that  the  effect  upon  the  state 
or  county  officials  would  be  the  same  in 
one  case  as  the  otiier,  and  the  only  differ- 
ence would  be  that  the  courts  might  he 
more  often  appealed  to  if  the  rule  herein 
contended  for  were  adopted:  but,  as  we 
.have  suggested, courts  always  have  abun- 
'dant  power  to  protect  thcmselveB.    lu  my 


opfnldn,  the  relator  fn  this  case  was  a 
competent  party  to  institute  and  main- 
tain the  action,  and  the  decision  of  the 
court  below  should  be  affirmed. 


MaxweiI.  v.  JoHirsoir  et  tU. 

iSupreiite  Court  of  Washington.    June  aS,  1891.) 

OasTKncTioiT  r  Hiohwats  — Abatement  of  Nm- 
8AN0B— Injunction-  -PLBADuia — Appeai, — Fail- 
tiKB  TO  Move  fob  New  Tkial. 

1.  Since  Code  Wash,  ti  I24d,  1246,  declaring 
the  obstructing  or  incumbering  by  fences  or 
otherwise  of  the  public  highways  to  be  a  nuisance, 
and  that  any  person  may  abate  a  public  nuisance 
which  is  especially  injurious  to  him,  without 
committing  a  breach  of  the  peace,  or  doing  un- 
necessary injury,  it  is  error  to  enjoin  a  person, 
whose  only  mode  of  ingress  and  egress  is  a  pub- 
lio  rood,  frcm  tearing  down  a  fence  built  there- 
on by  the  owner  of  the  adjoining  laud,  which 
especially  interferes  with  such  person's  use  of 
the  road,  and  which  the  land -owner  refuses  to 
remove. 

3.  Under  Code  Wash.  |  103,  providing  that 
every  allegation  of  new  matter  in  the  answer, 
not  controverted  by  the  reply,  shall,  for  the  pur- 
poses of  the  action,  be  taken  as  true,  in  an  ac- 
tion to  enjoin  defendants  from  entering  on  plain- 
tiff's land  for  the  purpose  of  grading  and  con- 
structing a  road  thereon,  and  from  tearing  down 
or  removing  any  part  of  plaintiff's  fences  on  said 
land,  an  answer  tnat  the  locus  tn  quo  was  a  pub- 
lic road,  and  that  defendants  entered  thereon  and 
removed  a  fence  which  was  built  thereon  by 
plaintiff,  and  which  obstructed  the  road,  should  be 
taken  as  true,  unless  controverted. 

3.  No  motion  for  a  new  trial  is  necessary  to 
entitle  defendant  to  appeal  to  the  supreme  court 
from  a  final  decree  perpetually  enjoining  him 
from  removing  an  obstruction  in  a  public  high- 
way, since  Code  Wash,  i  450,  provides  that  the 
supreme  court  may  review  and  reverse  on  appeal 
any  judgment  of  the  lower  court,  although  no 
motion  for  a  new  trial  was  made  in  such  oourt. 

Appeal  from  superior  court.  King 
county. 

Action  by  W.  M.  Maxwell  against  Will- 
iam Johnson  and  C.  F.  Miller,  for  dam- 
ages for  removing  a  fence  built  by  plain- 
tiff and  for  a  perpetual  injunction.  .ludg- 
ment  for  plaintlH,  and  defendants  appeal. 
Reversed. 

i^owecft  forson. for  appellant.  McClure 
&  Wheeler  and  Lewis  <!?•  Oilman,  for  re- 
spondents. 

A.vDKns,  ('.  J.  Appellee  moves  this 
court  to  dismiss  the  appeal,  and  to  affirm 
the  judgment  of  the  court  below,  for  the 
reason  that  no  motion  was  made  for  a 
new  trial,  and  there  appears  no  order, 
judgment,  or  decision  made  ppealable  to 
this  court.  No  argument  whr  made  In 
support  of  the  motion,  and  no  authorities 
cited;  hut  our  ntteotion  is  called  to  sec- 
tions 44(i  and  449  of  the  (^ode,  as  sustain- 
ing the  contention  of  a]>pellee.  These  sec- 
tions are  not  applicable  to  this  case. 
This  appeal  is  from  a  final  decree  in  the 
cauHo,  and  section  450  of  the  Code  provides 
that  the  supreme  court  may  review  and 
reverse,  on  appeal,  any  judgment  of  the 
lower  court,  although  no  motion  for  a 
new  trial  was  made  in  such  court.  The 
motion  to  dismiss  must  therefore  be  de- 
nied. This  action  was  brought  by  appel- 
lee, who  was  plaintiff  below,  to  perpetual- 
ly restrain  and  enjoin  appellants  from  en- 
tering upon  plaintiff's  land  for  the  purpose 
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of  grading  and  constructlug  any  road  or 
roads  thereon,  and  from  tearing  down  or 
r«>nioving  any  part  of  plalntiff'8  fences  on 
8a<d  land.  Tbe  defendants  in  their  answer 
admitted  that  tbey  went  upon  the  land 
described  in  the  complaint,  removed  plain- 
tiff's fence,  and  did  some  grading  for  the 
purpose  of  maliing  a  roadway  thereon, 
but  alleged,  by  way  of  avoidance,  that 
the  hic.ns  in  quo  was  a  public  road,  and 
that  the  acts  complained  of  were  done 
wholly  within  the  limits  thereof;  that  be- 
fore grndint;  said  road,  or  removing  the 
fence,  tliey  requested  plaintiff  to  remove 
the  snid  fence,  which  he  refused  to  do; 
that  thf'y  were  accustomed  to  pass  along 
said  public  roud;  and  that  it  constituted 
their  only  convenience  for  traveling  to 
and  from  defendant  Johnson's  farm  to 
Maple  Valley;  and  that  the  said  fenre  so 
obstructed  the  said  public  road  that  the 
defendant  could  not  pass  along  the  same. 
No  reply  was  Bled  by  plaintiff  to  the 
atilrmdtive  allegations  of  the  answer,  and 
on  the  trial  counsel  fordefendants  claimed 
that  those  allegations  were  thereby  ad- 
mitted to  be  true.  The  court  ruled  other- 
wise, and  treated  the  nfllrmative  matter 
as  denied,  and  permitted  testimony  to  be 
given  acciirUingly.  This  was  in  direct 
contravention  of  section  103  of  the  Code, 
vvhich  provides  that  every  material  alle- 
gation of  new  matter  in  the  answer,  not 
controverted  by  the  reply,  shall,  for  the 
purpose  of  the  action,  be  taken  as  true, 
and  was  error.  After  hearing  the  testi- 
mony in  the  en  use,  the  court  made  its  find- 
ings of  fact  and  conclusions  of  law,  and 
thereupon  remlered  a  decree  in  favor  of 
the  plaintiff,  perpetually  enjoining  and 
restraining  tlie  defendants,  and  each  of 
them,  and  each  of  their  servants,  agents, 
and  employes,  from  teariuK  down,  remov- 
ing, or  In  any  wise  Interfering  with  or 
molesting,  the  fence  of  plaintiff  along  the 
public  road  leading  from  the  farm  of  de- 
fendunt  William  Johnson  to  Maple  Val- 
ley, King  county,  VVnsh.,  unless  they  shf.II 
be  thereunto  authorized  by  the  hoard 
of  county  commissioners  of  said  King 
connty;  and  that  in  the  mean  time  the 
plaintiff  straighten  the  fence  in  accord- 
ance with  the  findings  of  the  court;  and 
that  the  plaintiff  have  and  recover  from 
the  defendants  his  costs  and  disburse- 
ments, taxed  nt  f  104.95.  The  defendants 
appealed,  and  the  cause  Is  now  here  for 
trial  rfe  novo. 

Tlie  trial  court  found,  in  substance,  as 
tacts,  From  the  evidence,  that  the  road  in 
controversy  was  a  public  road  leading 
from  the  farm  of  appeilnnt  Johnson,  on 
the  south  of  appellee's  land,  to  the  town 
of  Maple  Valley,  on  the  north,  and  that  it 
was  located  by  order  of  the  board  of  coun- 
ty coMimlssloners  of  Klnp"  county. and  was 
and  is"))  feet  in  width;  that  the  plaintiff 
encroached  upon  said  roadforthedistnnce 
of  3"2  rods  along  the  west  side  thereof,  by 
placing  his  fence  thereon,  bnt  that  the  en- 
croachment upon  the  snId  road  by  plnln- 
tlB's  snid  fence  did  not  hinder,  impede,  or 
delay  travel  npon  said  road,  nor  render 
the  same  less  convenient  for  public  use; 
and  that  on  the  27th  day  of  August.  ISnO. 
the  defendants  tore  down  and  removed 
plaintiff's  fence  for  the  distance  of  32  rods 


where  it  encroitched  apoo  the  west  side  ot 
said  road,  and  that  the  defendants  have 
threatened  to  continue  to  tear  down  said 
fence,  and  that  plaintiff  has  good  reason  to 
fear  that  they  will  do  bo.  Appellanta 
contend  that  the  fence  in  question  Incum- 
bered, tended  to  obstruct,  and  did  ob- 
struct, a  public  road,  and  was  therefore 
a  public  nuisance,  both  by  statute  and  the 
common  law;  and  that  they  were  special- 
ly inctmvenienced  and  damaged  thereby; 
and  that  they  therefore  had  a  right  to  re- 
move it,  after  the  plaintiff  had  himself  re- 
fused to  do  so.  We  think  the  position 
well  taken.  Our  statute  makes  the  doing 
of  an  act  which  unlawfully  interferes  with, 
obstructs,  or  tends  to  obstruct  any  public 
street  or  highway  a  nuisance.  See  Code, 
§  ]23o.  And  it  iu  especially  declared  that 
the  obstructing  or  incumbering  by  fences, 
buildings,  or  otherwise,  the  public  high- 
ways, private  waj's,  streets,  or  alleys,  are 
nuisances;  and  tliatany personmuyabata 
a  public  nuisance  which  is  especially  injuri- 
ous to  him  by  removing,  or,  if  necessary, 
destroying,  the  thing  which  constitutes  tlie 
same,  without  committing  a  breach  of  the 
peace,  or  doing  unnecessary  injury.  See 
Code,  §§  124.5,  1246.  While  this  road  Is  a 
public  highway,  It  seems  that  it  was  es- 
tablished, according  to  law,  primarily  for 
the  benefit,  and  at  the  expense,  of  appel- 
lant Johnson,  whose  land  was  so  situated 
that  it  had  no  connection  with  any  coun- 
ty road.  Miller  was  a  tenant  of  Johnson, 
nnd  resided  on  his  farm ;  and,  from  the 
circumstances  of  theirsituation,  tbey  both 
had  an  interest  In  the  road  different  from 
that  of  the  general  public.  It  was  their 
only  means  of  ingress  to  or  egress  from 
their  place  of  residence,  and  any  incum- 
brance or  obstruction  thereon  which  in- 
terfered with  their  free  passage  along  the 
same,  in  any  manner  which  their  buniness 
might  require,  worked  a  special  incon- 
venience and  damage  to  them.  We  think 
it  is  abundantly  shown  by  the  evidence 
that  appellee's  fence  was  situated  within 
the  limits  of  the  road,  and  that  at  one 
point,  at  least,  it  extended  np  to,  if  nut 
l>eyo(>d,  the  center  of  the  highway,  and 
that  at  that  particular  place  but  a  few  feet 
of  space  Intervened  between  the  fence  and 
the  sloping  bank  of  a  creek,  along  which 
a|)peltants,  in  going  to  and  from  their 
place  of  residence,  were  compelled  to  trav- 
el, or  to  go  into  the  bed  of  the  stream,  by 
reason  of  the  location  of  the  fence;  and 
tliat  It  was  difficult,  if  not  impossible,  to 
pass  along  that  portion  of  the  way  with 
wagons  carrying  ordinary  loads.  John- 
eon  testified  that  he  was  unable  to  haul 
lumber  over  the  road  as  it  then  was,  to 
fix  his  house,  and  was  compelled  to  re- 
move the  fence  in  order  to  do  so.  If  that 
Iw  true,  and  it  does  not  appear  to  be  suc- 
cessfully contradicted,  the  obstruction  was 
certainly  injurious  to  him,  and  he  was 
justified  in  abating  it,  "without  commit- 
ting a  breach  of  the  peace,  or  doing  un- 
necessary Injury."  If  appellants  thei-eby 
did  unnecessary  Injury,  they  are  liable 
therefor  in  damages.  Whether  nnneces- 
sai-y  Injury  was  done  to  appellee's  prop- 
erty by  the  acts  of  appellants  is  a  question 
which  we  are  not  n<iw  called  upon  to  de- 
cide, nor  do  we  deem  it  important  in  this 
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action.  In  an  rlew  of  tMs  ease,  as  tt  ap- 
pears to  uB,  con  tlip  JndRiiieot  ol  thnluwer 
court  be  sustained.  Appellee,  In  vlula- 
tlun  ot  law,  placed  and  maintained  hiB 
feucenpuo  a  public  highway, every  portion 
of  which  appellanta,  and  the  public  teener- 
ally,  bad  a  right  to  nse  for  tlie  purposen 
of  travel.  He  replaced  the  fence  after  it 
vas  removed.  It  was  In  the  blKbway  at 
the  time  of  the  trial,  and,  for  aaght  we 
know, he  still  malntalnB  It  there. straight- 
ened  though  it  may  be  at  one  point  by  or- 
der of  the  court.  It  is  not  the  province  of 
a  court  of  equity  to  protect  an  individual 
In  the  violation  of  law,  and  it  will  be  time 
enoueh  for  appellee  to  receive  its  aid  when 
he  ceases  to  be  a  wrong-doer  himself.  The 
Judgment  of  the  court  below  is  reversed, 
and  the  caaae  remanded,  witli  directions 
to  (lismiaB  the  complaint. 

DcNBAB,  Scott,  Hott,  and  Stilbb,  JJ., 
concur. 


(3  Waih.  St  71) 

Marsh  ▼.  DseBLBR  et  al. 

(9ttpr«me  Court  cf  WatiMngton.    Nov.  0, 1801.) 

NonoB  or  Atpbal— Waives. 

1.  Defendants'  motion  for  a  new  trial  waa 
overruled,  and  before  judgment  defendants  ez- 
eepted,  and  prayed  an  appeal  to  the  supreme 
court,  which  was  allowed.  Beld,  that  under  Acts 
1890,  p.  833,  and  under  the  present  statute  allow- 
ing notice  of  appeal  in  open  court  on  i-endltion 
of  )ndgioent,  no  notice  of  araeal  given  liefare 
flnal  Jndgment  can  be  of  any  effect. 

8.  The  fact  that  plaintiff  subsequently  took 

Ssrt  In  the  settlement   ot  the  statement  of  facts 
oes  not  estop  bim  from  asking  a  dismissal  of  the 
case  for  want  of  Jurisdictional  process. 

Appeal  from  superior  court,  Lewiscoun- 
ty ;  Edward  F.  Hunter,  J  udp;e. 

Action  by  R.  R.  Mara*]  against  F.  A. 
Deffeler,  Theodore  Homi,  J.  A.  Hawiey, 
and  M.  E.  Hawiey  for  forflble  entry  and 
detainer.  Verdict  and  Judgment  for  plaln- 
tl0.  Defendants  appeal.  Appeal  dismiRsed. 

M.  T.  Cnrry  and  J.  M.  Epler,  for  appel- 
lants. Reynolds  £  Stewart  and  H,  Julias 
Miller,  for  respondent. 

Stilbb,  J.  The  verdict  of  the  jury  In  tbia 
case  was  rendered  March  23, 1891,  On  the 
26th  of  Mai-cb  a  motion fora  new  trial  was 
Buhmitted  and  denied.  In  connection 
with  the  Journal  entry  of  the  order  deny- 
ing the  motion  for  a  new  trial  there  oc- 
curB  the  following:  "To  which  order  of 
the  court  in  overruling  of  the  defendants' 
motion  for  a  new  trial  the  defendants  by 
their  attorneys  then  and  there  excepted, 
and  pray  an  appeal  to  the  supreme  court, 
which  is  allowed."  .ludgment  was  subse- 
quently entered  upon  the  verdict.  The 
motion  to  dismiss  the  appeal  for  want  of 
a  notice  of  appeal  must  be  granted.  An 
appeal  does  not  lie  to  this  court  until  after 
final  Judgment.  Trfpp  v.  Magnus,  1  Wash. 
St.  22, 23  Pac.  Rep.  SOS.  Therefore  no  notice 
of  appeal  given  before  flnal  Judgment  can 
be  of  any  effect.  The  statutes  (Acts  ISOO, 
p.  333)  provided  (and  the  present  statute 
alko  provides)  that  a  party  might  give  no- 
tice of  appeal  In  open  court  at  the  time  ot 
the  rendition  of  the  Judgment,  and  it  was 
entirely  competent  for  the  appellants  in 
this  case  to  give  their  notice  in  that  way. 
But  when  thlH  notlcf>  was  given  there  wa« 


no  Judgment.  True,  the  eonrt  had  Jwit 
talien  a  very  Important  step  In  the  action 
adverse  to  the  appellants,  and  so  It  may 
have  taken  many  previous  steps  to  which 
there  were  exceptions;  but  there  was  no 
nioreproprietyln  giving  a  noticeof  appeal 
upon  the  denial  of  the  motion  for  a  new 
trial  than  there  would  have  been  upon  tbo 
court's  refusal  to  allow  a  challenge  to  a 
Juror  for  cause.  Attorneys  are  perhaps 
liable  to  betaken  unawares  by  this  rule 
which  allows  oral  notices  of  appeal,  and, 
at  a  stage  of  a  cause  ao  nearly  preceding 
the  entry  of  Judgment,  are  tempted  at 
once  to  give  the  court  and  opposite  par- 
ties notice  ot  their  Intention  to  appeal. 
But,  so  long  as  the  law  only  allows  an  ap- 
peal from  a  flnal  Judgment,  there  can  bo 
no  such  thing  as  notice  of  such  appeal  un- 
til the  Judgment  has  been  entered,  or,  what 
la  Its  equivalent,  directed  to  be  entered,  by 
the  court  or  judge.  The  fact  that  the  op> 
poslte  party,  as  in  this  case,  subsequently 
took  part  In  the  settlement  of  the  state- 
ment ot  facts,  does  not  estop  him  from 
moving  for  want  of  jurisdictional  procesSi 
and  having  the  cause  dismissed.  The  ap> 
peal  Is  dismissed. 

Andbrb,  C.  J.,  and  HoTT,  Boott,  and 
DuNBAB,  Jf  J.,  concur. 

— ^—         (t  Wash.  St  TO 
Blbbkbr  t.  Satsop  R.  Co. 
(Supreme  Court  of  WaahlTigUm.    TTov.  10, 1891.> 
Principal  and  Aobxt— ADTnoarrr  or  Aobnt  to 

Bl.VD  PUINCIPAL  — BaIUIBMT — APFBAl. — JUBIB- 
DIOTIO.N. 

1.  A  railroad  company  telephoned  to  one  P. 
to  send  his  tug  with  a  scow  to  a  certain  plaoe  t« 
remove  some  hay.  Held,  that  P.  oould  not  bind 
the  company  by  authorizing  another  tug-owner 
to  take  a  tug,  hire  a  scow,  and  reoiore  the  hay, 
ao  as  to  Bake  the  company  liable  for  the  services 
of  ouch  scow,  or  damages  for  injury  to  her  whilo 
removing  tbo  hay. 

2.  In  such  case,  even  if  P.  had  responded  to 
the  message  and  removed  the  hay  by  means  ot 
his  tug  and  a  scow  employed  by  him,  his  rela- 
tion to  the  company  oouid  not  have  been  other 
than  a  common  carrier,  and  the  company  could 
not  have  been  held  as  bailee  either  of  the  tug  or 
the  scow. 

8.  Under  Const  Wash.  art.  4,  {  4,  providing 
that  the  appellate  jurisdiction  uf  the  supreme 
court  shall  not  extend  to  civil  actions  at  luw  for 
the  recovery  of  money  when  the  "original "  amount 
in  controversy  does  not  exceed  C^^OU,  the  amount 
sued  for,  and  not  the  amouot  recovered,  deter- 
mines the  jurisdiction. 

Appeal  from  superior  court,  Pierce  coun> 
ty;  F.  Cam pu ELL,  Judge. 

Action  by  James  W.  Bleeker  against  the 
Satsop  Riiilroad  Company.  Judgment 
for  plaintiff.  Defendant  appeals.  Re- 
versed. 

Doollttle,  Prttcburd,  Stevens SOrossevp, 
for  appellant.  Crowley  &  Salllvaa  and 
Judsoa  d  Sliarpsteln,  for  respondent. 

ON   MOTION   to   DI8MIBS. 

Dunbar,  J.  Plaintiff  In  the  court  b«>- 
low  brought  his  suit  to  recover  the  sum 
Of  $670  as  damages  for  the  use  of  a 
scow.  The  answer  of  defendant  was 
a  general  denial.  Judgment  was  recov- 
ered by  the  plaintiff  for  the  sum  of  9158 
damages,  together  with  costs  and  dla. 
burs'-meuts,  taxed  at  $157-45.  From  thla 
Judgment  defendant  appealed.     Bespuud* 
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ent  moves  to  dlntnles  the  appeal  for  the 
reason  that  the  net  amount  In  controrer- 
ay  does  not  amount  to  f  200,  and  that  the 
supreme  court  has  no  Jurisdiction  to 
hear  or  determine  the  appeal.  The  limit- 
ing words  in  article  4,  5  4,  of  the  constitu- 
tion are:  "Excepting  that  Us  appellate 
Jurisdiction  shall  not  extend  to  civil  ac- 
tions at  law  for  the  recovery  of  money  or 
personal  property  when  the  original 
amount  in  controversy,  or  the  value  of  the 
property,  does  not  exceed  the  sum  of  two 
hundred  dollars,  (9200.)  Some  decisions 
were  cited  under  statutes  of  limitations  of 
Jurisdiction  which  hold  that  thematter  in 
dispute  was  the  amount  of  the  judgment, 
and  not  the  original  amount  sued  for; 
and  that,  although  the  action  was  for 
more  than  the  jurisdictional  amount, 
when  the  verdict  was  for  less,  the  contro- 
versy In  relation  to  the  original  amount 
bad  ceased,  and  that  the  court  would  not 
ta Ice  Jurisdiction  of  Itonappeal;  butthose 
cases  were  all  under  statutes  where  the 
language  was  "the  amount  in  controver- 
sy," and  the  intent  of  the  law  was  proba- 
bly sustained  by  the  decisions;  but  the 
language  of  our  constitution  excludes  the 
idea  of  the  amouat  in  controversy  at  th« 
time  the  case  reaches  the  supreme  court. 
It  says  the^orlglnat  amount  incontrover- 
sy."  The  word  "original"  is  a  word  of 
plain  Import  and  well-understood  mean- 
ing, and  will  hardly  bear  construction  in 
this  connection.  The  "originql  amount 
In  controversy "  can  mean  nothing  more 
or  less  than  the  amount  originally  in  con- 
troversy, or,  in  other  words,  the  amount 
sued  for.  We  think  the  court  has  Jurisdic- 
tion.   The  motion  is  overruled. 

ON   THE  MERITS. 

Dunbar,  J.  On  the  t7th  day  of  Aueust, 
1889,  A.  U.  Anderson,  the  general  manager 
of  the  defendant  corporation,  sent  to  the 
Paclflc  Mill  Company  a  telephone  message 
In  these  words:  "Shelton,  Aug.  17th,  1889. 
To  Pacific  Mill  Company, Tacoina,  Wash, : 
Tell  Prltchard  to  send  tug  Rip  with 
■cow  to  Webb's  ranch,  Skokomlsh  river, 
for  fifty  tons  of  hay.  Must  be  removed  at 
once.  A.  H.  Anderson.  23  Satsop  Acct. " 
It  appears  that  Prltchard  was  the  agent 
and  manager  of  a  steam-tug  named  "Rip 
Van  Winkle, "  and  was  by  means  of  said 
tug  doing  a  general  towfng  business  on 
Piiget  sound ;  that  he  was  secretary  of 
the  Pacific  Mill  Company ;  and  the  mes- 
sage was  jirohably  sent  to  the  Pacilic  Mill 
Company  on  the  theory  that  they  would 
know  his  whereabouts,  and  forward  the 
niessage  to  him  in  case  of  his  absence. 
At  all  events,  the  message  was  duly  re- 
ceived by  Prltchard  :  but  his  tug,  the  Rip 
Van  Winkle,  wa«  then  engaged  In  other 
service,  and,  believing  from  the  tone  of 
the  message  that  defendant's  hay  required 
immediate  removal, — which  supposition 
the  teKiimony  afterwards  showed  to  ba 
true,— he,  according  to  his  testimony, 
communicated  to  one  J.  S.  Cook  the  fact 
that  the  Satuop  Railroad  Company  desired 
to  have  50  tons  of  hay  moved  from  Webb's 
ranch  to  Shelton,  and  asked  him  if  he 
could  not  move  it.  Cook  was  at  that 
time  managing  a  small  fleet  of  steam-tuga 
on  the  sound.  He  took  the  tug  Quickstep, 
and,  birins  a  scow  of  plaintiff  at  a  certain 


stipulated  enm,  proceeded  to  move  the 
hay.  Cook,  however,  testifies  that  hi> 
was  simply  employed  by  Prltchard  to  do 
the  work.  However  this  may  be,  Cook, 
while  moving  the  hay,  had  to  leave  the 
tug  to  obtain  fuel.  On  coming  back  it 
was  discovered  that  the  scow  had  sprung 
a  leak,  and  that  both  the  hay  and  the 
scow  were  damaged, — the  bay  to  such  an 
extent,  as  claimed  by  defendant,  that  it 
would  not  receive  it.  Plaintllt  tberenpon 
brings  this  action  against  the  defendant, 
the  Satsop  Railroad  Company,  to  recover 
the  sum  of  f  5  per  day  for  the  use  of  plain- 
tilf's  scow  for  a  certain  number  of  days, 
npon  an  alleged  contract  between  plaJntiO 
and  defendant;  for  $10  per  day  for  a  cer- 
tain number  of  days;  and  for  damages 
caused  by  the  detention  of  the  scow,  and 
for  damages  by  the  injury  of  the  scow. 
The  whole  demand  for  judgment  being 
$670.  It  seems  that  when  this  case  Is 
stripped  of  all  immaterial  matter  there 
can  be  but  two  propositions  to  consider: 
First,  was  Pritcbard  constituted  an  agent 
of  the  Satsop  Railroad  Company  at  all? 
and,  second,  if  he  was  so  constituted,  was 
It  such  an  agency  as  he  could  transfer  to 
others  to  the  extent  of  binding  his  princi- 
pal by  their  acts? 

Conceding  for  the  present  that  Prltch- 
ard was  the  agent  of  the  defendant,  it 
would  be  well  to  keep  in  mind  a  few  fun- 
damental principles  or  elementary  roles 
governing  the  law  of  agency.  First.  An 
agent  must  act  within  the  scope  of  his  au- 
thority. Second.  Every  person  dealing 
with  an  assumed  agent  Is  bound  at  his 
peril  to  ascertain  the  nature  and  extent  of 
theagent'sauthority;  and  it  follows  that, 
if  the  agency  and  authority  are  denied  by 
the  principal,  the  burden  Is  upon  the  party 
attempting  to  bind  the  principal  to  prove 
both.  Third.  As  the  authority  of  an 
agent  emanates  from  the  principal,  he 
may  Impose  upon  it  as  many  limitations 
as  he  sees  St;  and  third  parties,  dealing 
with  agents,  must  deal  within  those  lim- 
itations. Of  course  this  rule  does  not  ap- 
?ily  where  parties  deal  with  reference  to 
he  apparent  authority  of  the  agent,  and 
where  the  limitations  are  secret,  and  of 
which  they  had  no  notice.  Fourth.  The 
appointment  of  an  agent  is  presumed  to 
be  prompted  by  the  knowledge  of,or  faith 
In, the  fitness  of  the  agent  for  the  perform- 
ance of  the  duties  imposed,  and  upon  this 
presumption  is  based  the  general  rnle 
that,  in  the  absence  of  any  authority, 
either  express  or  implied,  to  employ  a  sub- 
agent,  the  trust  committed  to  the  sub- 
agent  Is  presumed  to  be  exclusively  per- 
sonal, and  cannot  be  delegated  by  him  to 
another,  so  as  to  affect  the  rights  of  the 
principal.  Applying  these  fundament al 
principles  to  the  case  at  bar,  and  at  the 
same  time  recognising  the  doctrine  that 
no  inflexible  rule  can  be  applied  to  all 
canes,  bnt  that  each  case  depends  largely 
upon  the  clrcnnistances  surrounding  it,  we 
must  conclude  that  there  are  no  clrcum- 
Btances  surroundingthiscase  taking  it  out 
of  the  general  rule;  and  Pritcbard  had  no 
authority  to  bind  the  Satsop  Railroad 
Company  by  the  contract  he  is  claimed  by 
the  plaintiff  to  have  made  with  Shaw, 
who  employed  and  hired  plaintiff's  scow, 
to  remove  the  hay  of  defendants.    KaD» 
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daily  Is  this  true  Jn  view  of  the  well-set- 
tled rule  "that  the  authority  of  the  spe 
cinl  atrent  muRt  V)e  strictly  pursued."  In 
speaking  ol  the  distinction  between  tlie 
powers  of  a  special  agent  nod  those  of  a 
{general  agent,  Mr.  Meclieiu,  In  bisworl^  on 
Agency,  (section  2S5,)  says :  "  But  it  is  none 
the  less  true  that  the  scope  of  the  author- 
ity of  a  special  agent  is  ordinarily  much 
more  restricted  tbaa  that  of  a  general 
agent.  The  fact  that  the  authority  is  con- 
ferred in  a  special  instance  to  do  a  specific 
act  naturally  leads  to,  If  it  does  not  posl- 
tlrely  require,  much  more  minuteness  of 
direction  and  much  greater  restrictious 
and  limitations.  From  the  very  nature  of 
the  case  particularity  uf  instructions  and 
singleness  of  method  aro  to  be  expected, 
and  of  this,  persons  dealing  with  the  agent 
may  well  be  required  to  take  notice." 
Again,  in  section  709,  the  same  author 
says;  "The  time  distinction  between  gen- 
eral and  special  agents  lies,  then,  as  has 
been  stated,  in  this:  that  the  apparent 
scope  of  the  special  authority  is  naturally 
and  necessarily  a  limited  one.  Of  these 
limitations  its  very  nature  gives  peculiar 
warning,  to  which  the  persons  Interested 
must  give  heed."  All  the  authority  that 
was  conferred  in  this  case  was  that  con- 
tained in  the  telephone  message  referred 
to.  It  was  simply  to  transfer  a  certain 
lot  of  hay.  Itwasnoteven  anuntiualifit'd 
order  to  transfer  it,  but  it  was  an  order  to 
transfer  it  in  a  certain  way,  by  n  specified 
medium  of  conveyance,  viz.,  the  tug  liip 
Van  Winkle.  If  we  adopt  the  theor.v  that 
the  defendant  was  to  be  responsible  for  the 
conveyance,  then  the  doctrine  of  choice 
must  obtain.  Being  a  bailee  for  the  ve- 
hicle of  conveyauce,  it  would  be  a  hard 
rule  that  would  deprive  defendant  of  the 
right  of  selection.  Assuming  that  risk, 
defendant  may  be  presumed  to  have  se- 
lected the  tug  Kip  from  a  knowledge  of  its 
fitness  for  the  work  in  band.  All  tug- 
boats are  not  equally  safe  or  serviceable. 
In  this  case  we  may  fairly  presume  that,  if 
the  instructions  had  been  followed,  the 
damage  both  to  the  hay  and  i?cow  would 
have  been  avoided. 

This  case  does  not  fall  within  the  rule 
governing  a  class  of  cases  where  the  work 
to  be  done  was  purely  administrative,  and 
where  there  was  no  judgment  or  discre- 
tion to  be  exercised,  or  where  the  devia- 
tion was  slight  and  small.  Conceding 
that  Shaw's  testimony  is  true.  It  was  not 
competent,  and  should  not  have  been  ad- 
mitted. To  have  the  effect  of  binding  tlie 
principal,  a  statement  must  have  been 
made  in  respect  to  a  matter  within  the 
scope  of  the  agent's  authority.  The  rule 
also  laid  down  by  Mechem  on  Agency,  § 
716,  is  as  follows :  **  The  fact  of  the  agent's 
authority  can  neither  be  established,  nor 
can  its  scope  or  effect  be  extended  or  en- 
larged, by  his  own  statements,  representa- 
tions, or  declarations,  so  as  to  charge  the 
principal.  There  must  ba  first  a  prima  fa- 
cie showing  of  his  authority  by  other  evi- 
dence before  the  admissions,  declarations, 
or  representations,  if  otherwise  compe- 
tent, can  be  admitted."  "The  authoilty 
of  a  supposed  agent  cannot  be  established 
by  his  own  declarations."  1  Amer.  & 
Eng.  Enc.  Law,  p.  351.    Ko  inflexible  rule 


can  be  laid  down  by  which  all  cases  can. 
be  decided.  In  every  case  it  becomes  a 
mixed  qiipstion  of  law  and  fact,  to  be  con- 
sidered with  reference  to  tlie  peculiar  facts 
and  cii'cuinstnnces  of  the  ease.  Here  all 
the  circumstances  or  facts  showiug  au- 
thority WHS  the  telephone  mctisage.  The 
construction  of  that  messatce  was  the 
province  of  the  law;  and  its  proper  con- 
struction, as  we  view  the  law.  is  that  it 
did  not  confer  the  authority  to  hind  the  de- 
fendant, as  claimed  by  respondent.  Nei- 
ther do  we  think  there  is  any  testimony 
which  could  be  construed  as  proof  of  rati- 
fication. The  Indorsement  on  the  bill  of 
the  Quickstep,  viz..  "Payment  refused  un- 
til matter  of  freight  and  loss  of  cargo  of 
Stmr.  Quickstep  Is  adjusted,"  cannot  be 
held  to  be  anything  more  than  an  ac- 
knowledgment of  their  Indebtedness  for 
services  rendered,  and  Is  in  no  sense  an 
acknowledgment  of  liability  of  damages 
of  aii.v  kind.  But  back  of  all  this,  even 
had  Pritchard  responded  to  the  proposi- 
tion of  defendant,  and  transferred  the  hay 
by  means  of  the  tug  Rip  and  any  scow  he 
might  have  seen  fit  to  employ,  his  relation 
to  the  defendant  could  not  have  been  oth- 
er than  a  common  carrier;  and  in  no  sense 
could  the  defendant  have  been  held  as  a 
bailee  of  the  tug  or  of  the  scow.  It  would 
have  been  held  for  the  value  of  the  serv- 
ices, but  there  Its  responsibility  would 
have  ended.  With  this  view  of  the  law 
the  instructions  of  the  court  become  Im- 
material. There  being  no  competent  tes- 
timony to  establish  the  responsibility  of 
the  defendant,  the  motion  for  nonsuit 
should  have  been  allowed.  The  judgment 
is  reversed,  and  the  case  remanded  to  the 
lower  court,  with  instructions  to  grant 
the  nonsuit  asked  for  by  defendant. 

Anueus,  C.  J.,  and  Hoyt,  Stii.es,  and 
Scott,  J  J.,  concur. 


State  ew  rel,  Sicitr  v.  Sachs,  Judge. 

(Supreme  Court  <tf  Washinfiton.    Nov.  12, 1891.) 
Appeal  from  Judqxest  of  Oostbb— Stay-Bosd 

—  IkfANDAMUS. 

Under  Laws  Wash.  1891,  p.  341,  which  pro- 
vides for  filing  stay-bouds  in  all  cases  of  appeal 
to  the  supreme  court,  when  desired  byappelliuits, 
where  one  has  been  ousted  from  the  office  of  clerk 
of  a  school-district,  he  is  entitled,  on  appeal,  to 
have  a  stay-bond  determined,  and  its  amount 
fixed,  after  a  demand  made  on  the  trial  court, 
and  such  right  will  be  enforced  by  mnn(JUttmi». 

Application  of  L.  D.  Smith  for  n  peremp- 
tory writ  of  mandate  to  Morris  B.  Sachs, 
judge  of  the  superior  court  of  Jefferson 
county,  to  compel  him  to  determine  and 
tix  the  amount  of  relator's  8tay-l>ond  on 
appeal  from  a  judgment  of  ouster  from  the 
ofUce  of  district-school  clerk.  Writ  al- 
lowed. 

Johnson  &  Moody,  for  relator.  Geo.  W. 
Tyler,  for  respondent. 

Anders,  C.  J.  On  the  7th  day  of  Octo- 
ber, 185)1,  one  Charles  F.  Bailey  filed  In  the 
superior  court  of  Jefferson  county  an  in- 
formation against  the  relator  herein, 
claiming  an  interest  in  and  right  to  the 
office  of  clerk  of  school-district  No.  1,  In 
said   Jefferson  couuty,  and  praying  judg 
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ment  that  tbe  relator  be  ousted  from  said 
office,  and  that  he,  the  eaid  Bailey,  be 
adjudged  entitled  to  and  be  put  into  po8- 
seeHiun  of  the  eanie.  Upon  tlie  trial  of  the 
cause  judj^ment  uf  ouRter  and  for  cuBtM 
Tvaa  rendered  against  this  relator,  and  iu 
favor  of  said  Bailey, from  which  jndgnient 
tbe  relator,  Kniith,  appealed  to  this  court. 
Within  five  days  after  notice  of  appeal 
was  given  the  relator  filed  bis  appeal-bond 
v?ith  the  clerk  of  said  auperior  court, 
which  was  duly  approved  by  said  clerk; 
and  thereafter  requested  the  respondent, 
as  judge  of  said  court,  to  fix  tbe  amount 
of  a  bond  to  stay  proceedings  in  said  cause 
pending  the  appeal  to  the  supreme  court. 
This  the  ]adgn  declined  to  do,  where- 
upon the  relator  applied,  upon  motion 
and  affidavit,  to  this  court  'tor  an  alter- 
native writ  of  mandate  commanding  the 
said  superior  judge  to  order  and  fix  the 
sum  and  amount  in  which  a  good  and 
sufficient  bond  might  be  given  by  relator 
to  stay  proceedings  on  said  judgment 
pending  tbe  appeal,  or  to  show  cause  why 
the  same  had  not  been  done.  Tbe  writ 
was  issued  as  prayed  for,  and  on  tbe  re- 
turn-day thereof  the  respondent  appeared 
by  his  counsel,  and  filed  his  answer  and  re- 
turn to  said  writ,  wherein  it  is  stated  that 
be  declined  to  fix  the  amount  of  a  bond  to 
stay  proceedings,  for  the  reasons— i'Yret, 
that,  in  bis  opinion,  there  is  no  law  in 
this  state  providing  for  a  stay  of  proceed- 
ings pending  an  appeal  in  the  case  of  usur- 
pation of  an  office  and  judgment  of  oust- 
er; and,  second,  that,  if  the  power  to  fix 
a  bond  and  stay  proceedings  is  in  tbe  dis- 
cretion of  the  court,  he  (respondent)  does 
not  think  this  is  a  case  in  which  such  dis- 
cretion should  be  exercised  In  favor  of  the 
appellant.  The  relator  objects  to  the  suf- 
ficiency of  the  return,  and  moves  the  court 
to  issue  a  peremptory  writ. 

Up(jn  the  argument  it  was  not  seriously 
contended  by  the  learned  counsel  for  re- 
spondent that  tbe  relator  bad  no  right  to 
file  any  stay-bond  whatever.  On  the  con- 
trary, heconceded  that  execution  for  costs 
might  be  stayed  by  a  proper  bond.  But 
be  earnestly  insisted  that  this  court 
ought  not  to  require  respondent  to  fix  the 
amount  of  a  bond  to  stay  all  proceedings 
upon  tbe  judgment  of  tbe  superior  court, 
for  the  alleged  reasons  that  such  a  bond 
would  be  wholly  futile  and  Ineffectual  for 
any  such  purpose;  that  the  relator  could 
not  thus  be  reinstated  in  the  office  from 
which  he  has  been  ousted;  and  that  be 
would  not  be  justified  thereby  in  attempt- 
ing to  exercise  tbe  functions  thereof. 
However  that  may  be,  the  qnestlon  seems 
to  us  to  be  one,  not  of  expediency,  but  of 
iMght.  It  is  not  necessary  for  us,  at  this 
time,  to  determine  or  discuss  what  would 
be  the  status  or  right  of  tbe  respective 
claimants  to  the  office  in  controversy,  up- 
on filing  a  bond  to  stay  further  proceed- 
ings, or  what  would  be  the  ultimate  effect 
of  the  bond.  Thequestlon  forour  determi- 
nation is,  has  tbe  relator  a  right  to  file 
such  a  bond  pending  bis  appeal?  If  he 
has,  it  is  the  manliest  duty  of  respondent 
toorderand  fix  theamount  thereof.  And, 
as  the  statute  relating  to  appeals  to  tbe 
supreme  court  (Laws  1891,  p.  341)  seems 
to  provide  for  ttling  atay-bonds  upon  ap- 


peal. In  all  cases,  when  desired  by  appel- 
lants, we  are  of  the  opinion  that  the  re- 
lator has  a  right  to  file  such  a  bond  intbis 
case,  and  that  the  respondent  ought  to 
determine  and  fix  theamount  of  tbe  same. 
We  conclude,  therefore,  that  tbe  return  to 
tbe  alternative  writ  is  Insuflicient.  Let 
the  peremptory  writ  issue. 

HoTT,  Scott,  and  Dunbab,  JJ.,  concur. 


State  ex  rel.  Shannon  et  a/,  v.  Hunter, 

Judge. 
(Supreme  Court  of  WashfngUm.    Nov.  13, 1891.) 

JUKISDICTION  0»  StJPERIOB   CoDBTS  —  IIaNOASICS 
TO  COUBTB. 

1.  The  constitution  of  Washington  provides 
that  saperior  courts  shall  have  jurisdiction  in 
all  cases  In  which  some  other  court  has  not  been 
given  exclusive  jurisdiction.  The  statute  relati  ng 
to  justices  of  the  peaoe  i^rovides  tliat  they  shall 
have  jurisdiction  oi  civil  actions  where  the  amount 
is  less  than  tlOO.  Held,  that  a  superior  court 
also  basjurisdiction  In  such  actions. 

3.  Where  a  superior  court  has  erroneously 
dismissed  a  cause  for  want  of  jurisdiction,  tbe 
proper  remedy  is  ijy  mandamus  to  oompel  such 
court  to  set  aside  the  dismissal,  and  hear  the 
cause  upon  its  merits. 

Application  of  R.  M.  Shannon  &  Co.  for 
a  peremptory  writ  of  icaudamus  to  Ed- 
ward F.  Hunter,  judge  of  the  superior 
court  of  Lewis  county,  to  compel  him  to 
set  aside  the  dismissal  of  a  cause  for  want 
of  jurisdiction,  and  hear  tbe  same  upon  its 
merits.    Writ  allowed. 

Reynolds  <ft  Stewart,  for  petitioner. 
Edward  F.  Hunter,  in  pro.  per. 

HoYT,  J.  The  return  of  the  respondent 
to  the  alternative  writ  of  mandamus  issued 
herein  shows  that  be  had  dismissed  the 
suit  in  question  for  wantof  ]urii«diction  co 
hear  the  same,  because  the  amount  sued 
for  was  less  than  f  100,  and  upon  tliis  re 
turn  tbe  questions  to  be  decided  arise 
Some  question  is  made  by  counsel  aa  to 
whether  iu  fact  the  sum  sued  for,  as 
shown  by  the  complaint,  was  less  than 
$100,  but,  as  the  view  we  take  makes  such 
question  immaterial,  weshall  not  attempt 
to  decide  the  same.  Two  questions  are 
presented  which  it  Is  necessary  for  us 
to  decide:  First.  Has  tbe  superior  court 
jurisdiction  where  tbe  sum  sued  for  it 
lessthan  flOO?  Second.  Is  mandamas  th( 
proper  remedy  where  a  cause  is  wrongful- 
ly dismissed  because  in  the  opinion  of  tbe 
court  it  has  uo  jurisdiction  therein? 

.\s  to  the  first  question  above  suggest- 
ed, tbe  constitution  of  this  state  provides 
that  the  superior  courts  shall  have  juris- 
dlctiou  in  all  cases  in  which  some  other 
court  has  not  been  given  exclusive  juris- 
diction by  law,  and,  if  tbe  legislature  has 
not  provided  that  justices  of  the  peace 
shall  have  exclusive  jurisdiction  in  suits 
of  this  kind,  it  follows  that  tbe  superior 
courts  must  have  jurisdiction.  The  lan- 
guage of  the  act  fixing  the  jurisdiction  of 
justices  of  the  peace,  so  far  as  it  relates  to 
this  question,  is  aa  follows:  "Every  Jus- 
tice of  tbe  peace  shall  bare  jurisdiction 
and  cognizance  of  tbe  following  civil  ac- 
tions  and  proceedings ;"  and  it  seems 
clear  that  by  such  language  simply  juris- 
diction la  conferred,  and  not  exclusive  jD- 
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rindlction.  This  la  bo  plain  from  the  lan- 
guage used  that  It  seems  entirely  unneces- 
sary to  present  argument  lu  support  of 
the  proposition.  It  there  could  be  any 
question  ns  to  the  meaning  nf  the  legis- 
lature as  conveyed  In  said  language,  such 
question  would  clearly  be  resolved  In  fa- 
vor of  such  construction  when  the  lan- 
guage used  is  Interpreted  In  the  light  of 
other  legtslationbearlnK  upon  the  subject. 
For  Instance,  the  act  relating  to  costs  in 
superior  courts  provides  "that  the  plain- 
tiff shall  in  no  case  be  entitled  to  costs 
taxed  as  attorneys*  fees  in  actions  within 
the  Jurisdiction  of  justices  of  the  peace 
wh<*n  commenced  in  superior  courts," 
which  would  be  an  absolutely  senseless 
provision,  and  of  no  force  whatever,  if,  as 
contended  for  by  the  respondent,  the  su- 
perior court  could  have  no  jurisdiction  in 
suits  of  this  kind.  It  must  therefore  be 
held  that  the  legislature  lias  not  as  yet 
conferred  exclusive  jurisdiction  upon  jus- 
tices of  the  peace  in  actions  like  the  one  at 
bar,  and  for  that  reason  the  superior 
court  must  beheld  to  have  jurisdiction. 
Much  basbeensaldby  the  respondent  upon 
the  policy  of  the  law  In  this  regard,  and 
the  fact  that  the  usefulness  of  the  superior 
courts  will  be  materially  interfered  with 
If  their  jnrlsdiction  is  held  to  extend  to 
these  minor  suits :  but  such  questions  of 
public  policy  and  convenience  are  for  the 
legislative,  and  not  for  the  judicial,  de- 
partment of  the  government,  and,  an 
long  as  the  intention  of  the  legislature  Is 
clear,  the  courts  must  Rive  such  intention 
effect,  regardless  of  the  question  as  to 
whether  or  not  such  leKlslatlon  Is  or  Is 
not  the  wisest  that  might  have  been  en- 
acted upon  such  subject. 

The  superior  court,  then,  erroneously 
dismissed  the  case,  and  the  remaining 
question  above  8ii!>;gested  is  as  to  the 
proper  remedy.  The  position  taken  by 
the  respondent  Is  that  such  judgment  of 
dismissal  is  a  final  judgment,  and  deter- 
mines the  cause  as  fully  as  would  a  judg- 
ment on  the  merits ;  that  In  rendering  the 
same  the  court  acts  judicially,  and  its  dis- 
cretion In  so  doing  cannot  be  controlled 
by  mHudnmus.  There  is  much  force  in 
this  position,  and,  if  the  question  were  a 
new  one,  unaffected  by  authority,  we 
misrht  come  to  the  conclusion  that  the 
proper  remedy  iu  sncli  a  case  was  by  ap- 
peal, and  not  by  rnandiiiviin;  but  the  au- 
thorities seem  to  have  established  the 
other  doctrine,  and  to  have  declde<l  that 
from  judgments  of  dismissal  for  want  of 
Jurisdiction  no  appeal  will  lie,  but  that 
the  only  remedy  is  l)y  maodiimns.  This 
doctrine  was  estalilished  In  the  snitreme 
court  of  the  United  States  many  years 
ago.  In  Ex  parte  Bradstreet.  7  Pet.  g:)4, 
the  supreme  court  of  the  United  States  is- 
sued a  niftndiimuH  to  a  United  States  dis- 
trict jud^e  to  reinstate  a  cause  which  he 
had  dismissed  for  want  of  jurisdiction,  and 
to  proceed  in  the  trial  of  the  same.  In  Ke 
Parker,  the  same  court  by  a  writ  of  man- 
<ya/m/»  directed  the  supreme  court  of  this 
territory  to  reinslate  a  cause  which  It  had 
dismissed  b(>cause,  in  its  judgment,  it  had 
no  jurisdiction,  and  to  proceed  to  hear  the 
same  upon  its  merits.  The  same  doctrine 
was  announced  in  131  IT.  B.  221,  9  S»p.  Ct. 


Rep.  708,  where,  in  the  same  matter,  the 
court  commanded  the  suiireme  court  of 
said  territory  to  reinstate  and  hear  a 
case,  although  the  judges  who  had  ren- 
dered the  judenient  of  dismissal  had  gone 
•ot  of  office,  and  an  entirely  new  set  of 
judges  been  installed.  In  Harrington  v. 
Holler,  111  U  S.  790,  4  Sup.  Ct.  Rep.  697, 
tlie  same  court  held  directly  that  no  ap- 
peal would  lie  from  a  judgment  of  dis- 
missal for  want  of  jurisdiction,  rendered 
in  the  supreme  court  of  this  territory,  and 
that  the  remedy,  If  any,  was  by  mnnda- 
mns.  It  will  be  seen  from  the  above  that 
the  supreme  court  of  the  Dnited  States 
has  from  an  early  date  uniformly  held  to 
a  dilferent  doctrine  from  that  contended 
for  by  respondent.  If  we  look  at  the  de- 
cisions of  the  courts  of  last  resort  in  the 
states,  we  shall  find  them  to  be  almost 
uniformly  upon  the  same  side  of  the  ques- 
tion. We  shall  not  attempt  to  review 
these  latter  cases,  but  the  case  of  State 
V.  Murphy,  1ft  Nev.  89,  6  Pac.  Rep.  840,  is 
a  most  InterestiuKone  npon  this  question. 
The  learned  judge  of  that  court.  In  decid- 
ing said  case,  not  only  sustained  the  doc- 
trine as  above  stated,  but  entered  into  a 
discussion  of  the  reasons  therefor,  with 
such  success  that  there  seems  little  chance 
of  escape  therefrom.  He  says  that  the 
discretion  of  the  lower  court  is  not  con- 
trolled by  such  writ;  that  the  question  as 
to  whether  or  not  such  court  has  juris- 
diction in  the  particular  matter  is  a  pre- 
liminary one;  and  that  the  appellate 
court  in  granting  the  writ  decides  that 
question  for  the  lower  court,  and  does 
not  compel  it  to  decide  it  at  all,— and  at 
great  length  elaborates  and  ably  main- 
tains the  position  contended  for  by  the 
petitioner  In  this  proceeding.  In  view  of 
these  authorities,  we  feel  bound  to  hold 
that  the  proper  remedy,  where  a  cause 
has  been  erroneously  dismissed  for  want 
of  jurisdiction,  is  mandfinius.  The  per- 
emptory writ  commanding  the  rertpond- 
ent  tosetaslde  said  judgment  of  dismissal, 
and  proceed  to  hear  the  cause  upon  Its 
merits,  and  finally  determine  the  same, 
must  be  awarded,  and  It  is  so  ordered. 

Andkks,  C.  J.,  and  Dp.vbah,  Scott,  and 
Stii.es,  Jj.,  concur. 


j  City  op  Spokaxi?  Fai>i.8  v.  Brownr  et  ux. 
!  {Supreme  Court  of  Wnthlngton.    Nov.  13, 1891.) 


Mi'NtciPAL  Assessments — ^VALiDrrx— Appeal. 

1.  W^hore  counsel,  supposing  that  judgment 
in  a  pause  had  been  rendered  by  the  court,  gives 
notice  of  appeal  to  the  supremo  court,  when  in 
ftn-t  the  court  did  not  render  judgment  until  aft- 
erwards, and  appellant  thcrutore  treats  the  firat 
notice  as  a  nullity,  he  is  not  deprived  of  his  right 
to  appeal  within  the  time  limited. 

2.  Under  Code  Wash.  §  743,  providing  that  in 
computing  time  Sunday  must  be  excluded, 
Where  the  last  day  of  the  six  months  within 
which  notice  of  appeal  must  bellied  falls  on  Sun- 
day, a  notice  filed  on  the  following  day  is  filed  in 
time. 

8.  The  omission,  by  an  assessor,  of  dollar 
marlcs  on  an  assessment  roll,  where  the  roll  is 
in  its  usual  form,  does  not  invalidate  the  assess- 
ment roll 

4.  Rev.  St.  U.  S.  (  ll»34,  deolaring  that  ''all 
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taxes  staall  be  equal  and  uniform,  and  no  distinc- 
tion shall  be  made  in  the  assessment  bon-ecn  dif- 
ferent kinds  of  property,  "  has  reference  to  gen- 
eral taxation  only,  and  was  not  intended  to  ap- 
ply to  special  assessments  for  local  municipal 
iraprovemeuts,  and  is  not  violated  by  Spokane 
Falls  City  Charter,  S  "i  providing  that  assess- 
ments for  local  improvements  shall  be  levied  on 
real  estate  only. 

0.  City  ordinance  No.  83,  vrhlch  provides  that 
both  the  land  and  the  improvements  thereon  shall 
be  subject  to  assessment  for  local  improvements, 
violates  section  7  of  the  city  charter,  and  Is  void. 

6.  Where  property  is  assessed  which  should 
not  have  been  placed  on  the  assessment  roll,  the 
court  has  no  power  to  disregard  it,  and  let  the 
assessment  for  the  amount  justly  chargeable 
Btand. 

7.  In  an  action  to  enforce  the  collection  of  a 
local  assessment  by  a  city  it  can  recover  only 
by  showing  a  strict  compliance  with  the  provis- 
ions of  its  charter. 

Appeal  from  superiur  court,  Spokane 
county;  R.  B.  Buakk,  JucIko. 

Action  by  city  of  Spokane  Falls,  Wash., 
agtiiuHt  J.  J.  Browne  and  AnnaW.Bi-owne 
til  enforce  the  collection  of  a  local  UHHeHH- 
inent.  Judgment  for  defeudaute.  Plaintitt 
appeals.    Affirmed. 

H.  E.  HoiifrhtiiTi,  Corp.  Counsel,  and 
Jones,  Belt  &  Quinn,  for  appellant.  Jones 
&  Voorbees,  for  reMpondents. 

ON  MOTION   TO  DISMISS. 

Andeks,  C.  J.  ReHnondfnts  move  the 
court  to  dlemlaB  this  appeal  for  the  al- 
leged rcasouH  that  the  notice  of  appeal 
was  not  given  within  the  time  prericribed 
by  law:  that  the  statement  of  farts  Is  not 
certified,  as  required  by  law;  that  the  no- 
tice, or  pretended  notice,  of  appeal  was 
never  legally  berved;  and  that  no  tran- 
script has  been  prepared  and  filed  in  this 
court,  as  required  by  law.  The  argument 
of  counsel  for  retipondcnts  upon  the  mo- 
tion was  mainly  directed  to  the  objection 
that  the  notice  of  appeal  was  not  tiled  or 
served  in  time.  It  is  claimed  by  counsel 
that  the  appeal  was  tuisen  by  giving  no- 
tice thereof  in  open  court  on  the  5th  day 
of  January,  1891.  and  that,  having  aban- 
doned that  appeal, appellantcould  notap. 
peal  again  by  subsequently  giving  writ- 
ten notice.  It  appears  from  an  examina- 
tion of  the  record  that  on  the  day  above 
mentioned  the  judge  who  tried  the  cause 
announced  in  open  court  that  he  found  for 
the  defendant,  whereupon  counsel  for 
plaintiff,  no  doubt  thinlcing  that  judgment 
in  the  cause  hod  been  rendered  by  the 
court,  gave  notice  of  appeal  to  the  su- 
preme court.  The  fact  is,  however,  that 
the  court  did  not  render  judgment  on  said 
day,  but  on  the  2d  day  of  February,  1891, 
at  which  time  the  court  (lied  its  findings 
of  fact  and  conclusions  of  law,  and  ordered 
the  action  dismissed  at  the  cost  of  plain- 
tiff. There  being  no  judgment  tu  appeal 
from,  the  first  notice  of  appeal  was  treated 
by  appellant  as  a  nullity;  and  we  do  not 
think  that  by  so  duing  appellaut  should  be 
deprived  of  the  right  to  appeal  from  the 
Judgment  by  which  it  claims  to  have  been 
injured.  To  hold  that  a  party  is  estopped, 
by  giving  a  premature  and  ineffectual  no- 
tice, from  thereafter  prosecuting  his  ap- 
peal, would  be  to  deprive  him  of  a  legal 
right  upon  a  mere  technicality,  unsup- 


ported by  reason,  and  contrarj*  to  thespirit 
and  policy  of  the  law.  We  cannot  assent 
to  such  a  doctrine,  and  therefore  bold  that 
the  written  notice  of  appeal  was  properly 
given,  if  not  barrf-d  by  lapse  of  time.  Thii} 
second  notice  was  served  on  July  25,  1891. 
but  was  not  filed  in  the  ofBce  of  the  clerk 
until  August  ,3,  1891.  As  the  six-montbH 
limitation  expired  on  the  '2d  day  of  Au- 
I  gust,  counsel  for  respondents  insists  that 
the  filing  of  the  notice  was  one  day  too 
late.  That  would  be  true,  under  ordinary 
circumstances,  but  in  this  iustance  the 
last  day  of  the  time  limited  fell  upon  .Sun- 
day, and,  a<;cording  to  the  rule  of  compu- 
tation prescribed  by  the  legislature,  that 
day  must  be  excluded.  See  Code  Wash.  § 
74.3.  The  notice  was  therefore  served  and 
filed  in  time.  The  remaining  objections  to 
the  statement  of  facts  are  not  well  taken. 
The  certificate  to  the  statement  of  factn  is 
sufficient,  and  the  amended  proof  of  serv- 
ice of  the  notice  of  appeal  shows  that  it  was 
not  served  on  Sunday,  as  claime«l  by  re- 
spondents. The  motion  to  strike  the 
statement  is  denied. 

ON   THK   MERITS. 

This  was  an  action  to  enforce  the  collec- 
tion of  a  local  assessment  charged  upou 
the  property  of  respondents  for  grading 
Second  street  in  the  city  of  Spokane  Falls. 
The  court  below  rendered  judgment  Id  fa- 
!  vor  of  defendants  dismissing  the  action, 
I  and  for  costs,  from  which  the  city  ap- 
I  Ijeaied,  and  the  cause  is  now  here  for  re- 
I  view.  Among  other  allegations  of  the 
I  complaint,  not  n«>cessary  to  be  stated,  are 
:  thefollowing:  "Second.  That  between  the 
!  29th  day  of  May,  1888,  and  the  14tb  day  of 
i  September,  1888,  by  virtue  and  in  purnu- 
anceof  the  following  ordinance  of  the  said 
city,  plaintiff,  to-wit,  ordinance  No.  155, 
entitled  '  An  ordinance  to  provide  for  the 
gradiuK  of  Second  street  between  the  east 
line  of  Washington  street  and  the  west  line 
of  Chestnut  street,'  passed  by  the  city  coun- 
cil of  said  city  May  29,  1S88;  and  an  ordi- 
nance No.  33,  entitled  "An  ordinance  pre- 
scribing tbeinodeof  making  and  collecting 
assessments  for  streiit  improvements,' 
passed  by  the  city  council  of  said  city  July 
7,1886;  and  an  ordinance  amending  said 
ordinance  number  H3,  and  numbered  ordi- 
nance No.  83,  entitled  '  An  ordinance  to 
amend  section  2  of  an  ordinance  entitled 
"An  ordinance  prescribing  the  mode  of 
making  and  collecting  ossessments  for 
street  improvements,"'  passed  by  the  city 
council,  and  approved  July  7,  1886,  which 
said  ordinance  was  passed  by  the  city 
conncil  of  said  city  September  28, 1887.  and 
approved  the  same  day, — plaintiH  did  im- 
prove and  grade  said  Second  street  be- 
tween the  limits  aforesaid. "  "  Fifth.  That 
by  virtue  of  and  in  accordance  with  the 
provisions  of  said  above-mentioned  ordi- 
nances theabove-described  realestate  was 
duly  assessed  as  the  property  of  defendant 
J.J.Browne."  "Seventh.  That  the  sum 
of  eight  hundred  and  twenty-two  and 
twenty-five  one-hundredtbs  dollars  is  a 
proper  proportion  of  the  value  of  aucb  im- 
provements and  grading,  and  the  material 
furnished  thereon,  which  is  chargeable  on 
said  real  estate  according  to  the  true  in- 
tent and  uieauiog  of  the  proviaions  uf  the 
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charter  of  aaid  city  relating  to  grading 
and  iniproveinents  of  streotn  and  tnalcing 
special  asBtsHments  therefor."  Tbe  an- 
swer of  defendants  denies  that  by  virtue  of 
the  ordinances  mentioned  in  thecomplalnt, 
OT  any  of  them,  the  said  described  lots  or 
parcels  of  land,  or  any  of  them,  were  ever 
duly  or  legally  assessed  as  the  property  of 
defendants  or  either  of  them ;  or  that  or- 
dinance No.  IS."),  or  any  other  ordinance, 
providing  for  the  said  grading  of  Second 
street,  was  ever  duly  or  legallj'  passed  by 
the  city  council  of  said  city,  or  was  ever 
duly  or  legally  approved  by  the  mayor  of 
said  city.  But  tbe  defendants  allege  that 
said  ordinances  No.  33  and  No.  83  are  the 
only  ordinances  or  authority  under  or  by 
which  tbe  pretended  assessmentof  thelota 
or  parcels  of  land  mentioned  In  the  com- 
plaint was  made,  and  aver  that  said  ordi- 
nance No.  83  Is  In  conflict  with  the  provis- 
ions of  the  charter  of  the  city,  and  Is  there- 
fore invalid,  void,  and  without  authority 
of  law.  The  defendants  further  allege,  in 
substance,  that  in  making  the  pretended 
assessment  the  assessor  wrongfully  and 
unlawfully  undertoolk  to  assess,  include, 
and  extend  upon  his  assessment  rolls  tho 
value  of  Improvements  upon  said  lots  of 
land;  that  the  acts  of  said  assessor  in  mak- 
ing said  assessment  and  extending  thesame 
upon  tlie  usscssment  roil  were  invalid, 
and  without  the  authority  of  law;  and 
that  the  said  pretended  assessmentof  land 
in  oaid  assessment  district  was  unequal, 
and  that  the  lots  mentioned  in  the  com- 
plaint were  assessed  greatly  in  excess  of 
the  beueflts  of  said  land,  and  In  excess  of 
other  tracts  of  land  in  said  assessment 
district. 

It  will  thus  be  seen  that  the  defense  to 
tbe  action  relied  on  in  the  lower  court 
was  the  alleged  Insufficiency  and  illegality 
of  the  assessment  sought  to  be  collected  ; 
and  the  same  ubjections  are  raised  here. 
The  respondents  insist  that  the  assessment 
was  void  lor  two  reasons:  First,  that 
upon  the  face  of  the  assessment  roll  it  ap- 
pears that  no  value  In  dollars  or  cents,  or 
otherwise,  was  set  opposite  the  lands 
therein  described,  or  any  of  them,  or  ex- 
tended upon  said  roll ;  and,  second,  that 
the  ordinance  of  said  city,  by  virtue  of 
which  the  assessment  is  alleged  in  the  com- 
plaint to  have  been  made,  Is  in  direct  con- 
travention of  the  city  charter,  and  conse- 
quently void.  We  are  of  the  opinion  that 
tne  first  objection  ought  not  to  b"  sus- 
tained. The  roll  Is  In  the  usual  foru  :  and 
while  it  is  true  that  the  figures  in  the 
columns  headed  "Valuation  of  real  estate," 
"  Valuation  of  improvements, " '"  Equalized 
valuation,"  and  "Amount  of  tax, "have 
no  word,  mark,  or  character  attached  to 
them  indicating  that  dollars  or  dollars 
and  cents  were  meant,  we  nevertheless 
think  that  no  one  could  be  in  doubt  as  to 
the  real  meaning.  It  is  well  known  and 
generally  understood  that  valuation  of 
property  is  expressed  in  dollars.  In  this 
case  the  column  designated  "Amount  of 
tax  "is  divided  by  u  perpendicular  line, 
,  leaving  a  small  space  on  tbe  right  of  tbe 
column  sufficient  for  the  insertion  of  two 
figures,  evidently  intended  to  represent 
cents ;  and  a  larger  space  on  the  left  of  said 
line,  of  sufficient  size  to  admit  of  the  inser- 


tion of  four  or  five  numerals.  Manifestly 
the  figures  in  this  column  were  Intended 
to  indicate  the  amount  of  the  tax  in  dol- 
lars and  cents,  and  must  have  been  so  un- 
derstood by  respondents.  That  theassess- 
or  was  negligent  in  the  performance  of 
his  duties  is  evident.  But  we  are  not  dis- 
posed to  hold  that  his  omission  to  prefix 
tbe  usual  dollar-mark  to  tbe  amount  of 
the  valuation  or  the  taxes  Is  sufficient  to 
render  the  assessment  roll  nugatory. 
Counsel  for  respondents,  in  their  brief,  cite 
cases  holding  a  contrary  view,  but  we 
think  our  conclusion  is  supported  by  a 
decided  preponderance  of  authority.  See 
Bird  V.  Perkins,  33  Mich. 'JS;  Gaboon  v. 
Coe,  52  N.  H.  .518;  State  v.  Mining  Co.,  8 
Nev,  1.5;  Chlckering  v.  Faile,  38  111.  .342, 
344;  Elstou  v.KennIeott,46I11.202;.Ienklns 
V.  McTigiie,  22  Fed.  Rep.  148 ;  Ensign  v. 
Barse,  107  N.  Y.  329, 14  N.  E.  Rep.  400,  and 
15  N.  E.  Rep.  401 ,  New  Orleans  v.  Day,  29 
La.  Ann.  416. 

But  respondents' second  objection  raises 
a  more  difficult  and  serious  question. 
The  power  of  the  city  to  levy  assesrimeuts 
for  local  Improvements  must  be  found  in 
Its  charter.  By  section  7  of  the  charter  it 
is  provided  "that  in  all  assessments  and 
levies  to  pay  the  expenses  of  such  Improve- 
ments the  real  estate  only  shall  be  assessed, 
excluding  from  such  assessment  all  im- 
provements thereon,  whether  the  same 
are  affixed  to  the  land  or  not,  and  the  im- 
provements on  such  lauds  shall  not  be 
taken  or  assessed  as  any  part  of  the  land 
or  at  all. "  See  Laws  1885-86,  p.  S02.  Sec- 
tion 2  of  ordinance  No.  33  contains  the 
same  provision  as  to  the  character  of  the 
property  to  be  assessed  for  street  improve- 
ments; but  that  section  (2)  was  so  amend- 
ed by  ordinance  No.  83  as  to  provide  for 
Including  both  the  land  and  all  Improve- 
ments thereon  in  all  assessments  for  the 
grading  of  streets.  It  is  contended  by 
counsel  for  respondents  that  the  latter 
ordinance,  being  in  contravention  of  sec- 
tion 7  of  the  charter,  is  obviously  void. 
To  meet  this  objection  It  is  urged  liy  appel- 
lant's counsel  thatthat  portion  of  the  city 
charter  above  quoted  is  itself  void,  being 
in  conflict  with  section  1924  of  the  organic 
act.  (Rev.  St.  U.  S.,  )  which  declares  that 
"ail  taxes  shall  be  equal  and  uniform,  and 
no  distinction  shall  be  made  in  the  aissess- 
inent  between  different  kinds  of  property, 
but  the  assessment  shall  be  according  to 
tbe  valuation  of  the  property, "but  that, 
notwithstanding  the  void  portion,  there 
still  remains  sufficient  power  in  said  sec- 
tion to  carry  out  the  grant  therein  con- 
tained, and  that  tbe  void  part  may  be 
stricken  out  or  disregarded,  and  the  re- 
mainder will  be  valid  and  unolijection- 
able.  But  we  are  unable  to  agree  to  the 
proposition  that  section  7  is  in  conflict 
with  tho  organic  act.  We  think  that  sec- 
tion 1924  of  that  act  has  reference  to  gener- 
al taxation  only,  and  was  not  intended  to 
apply  to  special  assessments  for  local 
municipal  improvements.  This  Is  the  doc- 
trine laid  down  by  eminent  text-writers, 
and  is  abundantly  supported  b.v  adjudged 
cases.  See  Cooley,  Tax'n,  (2d  Ed.)  207, 
208;  Id.  c.  20.  and  cases  cited.  It  is  fur- 
ther urged  that,  if  tbe  provision  of  the 
charter  above  referred  to  I/h  unconstitu- 
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tional,  tben  ordinance  No.  33,  as  amended 
by  ordinance  No.  83,  provides  the  proper 
and  leKal  mode  for  assesstnK  property  un- 
der the  provisions  of  tlie  charter;  and 
tliat,  II  that  provision  Is  constitutional, 
then  ordinance  No.  83  is  absolutely  void 
and  of  no  effect,  and  the  second  sectioa 
of  ordinance  No.  33  stands  as  though  no 
attempt  to  amend  it  had  been  made;  and 
that, in  either  event,  theaBsesament  nhould 
be  sustained.  Tlie  answer  to  the  first 
proposition  of  counsel  is  that,  if  that  por- 
tion of  the  charter  claimed  to  be  unconsti- 
tutional is  disregarded,  then  there  is  no 
provision  left  in  the  charter  by  which  the 
proper  manner  of  maliing  such  assess- 
ments is  pointed  out.  Section  10  of  the 
charter  gives  the  city  power  by  general 
ordinance  to  prescribe  the  mode  in  which 
the  charge  un  the  respective  owners  of  lots 
or  land  and  on  lots  or  lands  shall  be  as- 
sessed and  determined  for  the  purposes 
authorized  by  this  act;  but  that  provis- 
ion evidently  refers  to  the  method  or 
"mode "by  which  property  isto  becharged 
generally,  and  under  it  the  city  council 
would  be  aathoriced  to  adopt  a  method 
of  assessment  according  to  value  or  front- 
age, as  might  be  deemed  best.  By  ordi- 
nance No.  Xi  the  city  adopted  a  method  of 
assessment  based  on  the  value  of  the 
property,  and  provided  that  In  all  such  os- 
seetiroents  tiiti  real  estate  only  should  be 
assessed,  and  that  the  improvements 
thereon  should  be  excluded.  That  ordi- 
nance was  In  harmony  with  section  7  of 
the  charter,  and  was  undoubtedly  valid. 
But  section  2  was  attempted  to  be  re- 
pealed by  ordinance  No.  83;  and,  if  we 
concede  that  ordinance  No.  33  was  not  so 
repealed,  but  is  still  in  foil  force  and  effect, 
it  will  be  of  no  benefit  to  appellant,  be- 
cause the  assessment  was  made,  not  un- 
der that  ordinance,  but  in  accordance 
with  the  provisions  of  ordinance  No.  83. 
The  latter  ordinance  Is  void,  because  it 
Is  In  contravention  of  the  provisions  of 
section  7  of  the  city  charter,  relative  to 
assessments,  and  the  assessment  made 
under  it  was  therefore  without  authority 
of  law,  and  cannot  be  sustained.  But  it 
Is  suggested  that,  if  property  was  assessed 
which  should  not  have  been  placed  upon 
the  assessment  roll,  this  court  ought  to 
disregard  it  and  let  the  assessment  stand 
for  the  amount  Justly  chargeable  against 
respondents.  That  would  be  equivalent 
to  making  a  new  roll  and  a  new  assess- 
ment, which  Is  clearly  bej'ond  our  power 
or  province.  Were  the  assessment  based 
upon  legal  authority,  a  mere  overvalua- 
tion of  property  would  not  vitiate  it; 
but.  being  contrary  to  law,  we  are  unable 
to  uphold  It.  or  to  relieve  appellant  from 
its  effects.  The  city  has  brought  this  ac- 
tion to  collect  an  assessment  to  pay  the 
expense  of  an  improvement  It  has  made, 
and  which  no  doubt  has  been  beneficial  to 
re8])ondents,  and  It  can  only  recover  by 
showing  a  strict  compliance  with  the  wro- 
visions  of  its  charter.  This,  io  our  opin- 
ion, it  has  failed  to  do.  It  follows,  there- 
fore, that  the  judgment  of  tiie  court  below 
must  be  affirmed,  and  it  is  so  ordered. 

Scott,  Stiles,  Hoyt,  and  Dunbab,  JJ., 
concur. 


(CaL 

(U  CaL  W) 

Flynn  t.  DoroHERTT.    (No.  13,032.) 

(Supretne  Court  of  CaLlfomla.    Nov.  19, 189X.) 

Btatutb  of  Fsacds — AoRKEMEXT  TO  Cdt  Srom 
— HoxsuiT. 

1.  Civil  Code  Cal.  i  17!W,  provides  that  no 
aereeioent  to  bny  or  sell  personal  property  of  the 
value  of  fiuo  or  more  is  valid  unless  the  same  be 
in  writing.  SiH-tion  1740  provides  ttiat  an  agree- 
ment to  mnnufacture  a  tbing  from  material  fur- 
nished by  the  mauufucturer  is  not  with  in  the  pro- 
visions of  the  last  soction.  Held,  that  plalntilt's 
contract  to  uut  and  deliver  to  defendant  stone  for 
a  buildini;  uccorUiug  to  certain  specifications, 
though  not  in  u-ritini;,  was  valid. 

2.  The  grounds  of  a  motion  for  a  nonsuitmust 
he  stated  at  the  time  the  motloo  is  made. 

In  banlc.  Appeal  from  superior  court, 
city  and  county  of  San  Fraucibco;  Fits.  E. 
Spencek,  Jndse. 

Action  by  one  Flynn  against  one  Dough- 
erty on  contract.  From  a  Judgment  of 
nonsuit  plaintiff  apjicals.     Reversed. 

Jarboe,  Harrison  rf  GoodfcHow,  for  ap- 
pellant    Chas.  F.   Wilcox,  for  respondent 

Patekson,  J.  The  only  question  In- 
volved In  this  appeal  Is  whether  the  con- 
tract of  the  plaintiff  "to  cut,  furnish,  And 
deliver"  to  defendant  "the  stone-work  ol 
the  as.vium  to  be  built  at  Agnew  station, 
according  to  the  plans  and  specifications 
of  Mr.  Jacob  Leuzen  &  Son,  architects,"  is 
within  the  statute  of  frauds.  Se<:tion  1739, 
Civil  Code.  There  is  no  donbt  that  it  is 
within  the  provisions  of  the  statute,  un- 
less excepted  therefrom  by  section  1740. 
Id.,  which  Is  as  follows:  "An  agreement 
to  manufacture  a  thing  from  materials 
furnished  by  the  manufacturer  or  ny  an- 
other person  is  not  within  the  provishms 
of  the  last  section. "  The  plaintiff  testi- 
fied that,  "if  the  stone  had  been  cut  ac- 
cording to  his  bid  and  the  speciflcatlone, 
and  had  not  been  used  in  the  construction 
of  the  asylum,  it  would  not  have  been 
available  for  other  purposes,  or  have  been 
salable  In  the  geuersl  market."  On  the 
subject  of  contracts  of  sale  and  contracts 
"or  labor  there  is  much  conflict  of  decision, 
hut  the  weight  of  authority  in  this  coun- 
try supports  the  proposition  that,  where 
the  seller  Is  to  furnish  materials  and  fash- 
Ion  tltem  according  to  specificotlons  fur- 
nished by  the  purchaser,  or  according  to 
Some  model  selected,  and  when,  without 
the  special  contract  entered  into  by  the 
parties,  the  thing  furnished  would  never 
have  been  put  In  the  particular  shape  or 
condition  in  which  It  was  furnished, 
then  the  contract  is  essentially  one  for  la- 
bor, and  Is  not  within  the  statute  of 
frauds.  The  subject  is  carefully  treated 
and  the  authorities  fully  reviewed  In  1 
Reed,  St.  Frauds,  c.  9.  The  evidence  In  the 
case  before  us  shows  that  the  work  which 
was  to  be  performed  by  the  plalntllT 
would  have  left  the  material  unflt  for  the 
general  market.  The  contract  is  one  for 
labor.— work  and  labor  were  the  main 
things.  The  material  apon  which  the 
work  and  labor  were  to  be  done  was 
simply  the  incident.  The  stone  to  be  fur- 
nished was  of  no  value  to  the  defendant 
nntil  shaped  and  carved  according  to  the 
plans  and  specifications  of  the  architect. 
Upon  the  authorities  referred  to  above, 
we  think  the  court  erred  In  granting  tike 
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delendaat's  motion  for  a  nonsait.  The 
only  giounils  stated  by  the  defendant  in 
his  motion  for  a  nonsuit  were  that  the 
contract  was  one  for  the  sale  of  goods  and 
chattels,  "and  tliat  there  was  no  note  or 
memorandum  thereof  sii^ned  by  the  de- 
fendantR,  nop  any  acceptance  or  receipt  of 
the  Eoods,  or  any  part  thereof,  nor  any 
payment  of  purchase  money,  or  any  part 
thereof,  as  required  by  the  provisions  of 
section  102*.  subd.  4,  of  the  avll  Code; 
and  on  che  further  ground  that  plaintiff 
has  failed  to  show  thac  be  has  sustained 
any  damage  in  any  sum  whatever."  The 
rule  1r  well  settled  here  that  a  nonsuit 
cannot  stand  uuless  the  (irround  upon 
which  It  Is  supported  was  called  to  the  at- 
tention of  the  court  and  the  plulntlfis  at 
the  time  the  motion  was  made.  Judgment 
and  order  reversed,  and  cause  remanded 
tor  a  new  trial. 

We  concur:  Bkattt,  C.  J.;  Sharp- 
stein,  J.;  Db  Hatkn,  J.;  tiARODTTi!:,  J.; 
McFablanp,  J. 

Harrison',  J.,  being  disqualified,  did  not 
participate  In  the  foregoing  opinion. 


91  Cal.  6M 

Cook  y.  Bicb  et  al.    (No.  13,062.) 

{Supreme  Court  of  Calif omia.    Nov.  19, 1891.) 

Kbb  Judicata— Partibs. 

1.  A  Judgment,  though  liable  to  be  appealed 
from,  is  in  force  as  final,  unleeB  suapended  by 
appeal,  and  is  competent  evidence  in  sapport  of 
a  plea  in  estoppel. 

2.  In  an  action  against  a  husband  and  wife, 
where  the  mite  bad  no  interest  aside  from  that 
of  her  husband,  defendants  sought  to  introduce 
a  judgment  roll  at  a  prior  action  in  relation  to  the 
same  controversy  by  plaintiff  against  the  bns- 
band.  Held,  that  the  objection  that  the  action 
was  not  between  the  same  parties  was  untenable. 

CommlsHloners'  decision.  Department 
2.  Appeal  from  superior  court,  Monterey 
county;  John  K.  Alexander.  Judge. 

Action  in  trespass  by  John  Cook  against 

D.  M.  Rice  and  another.  From  a  judg- 
ment for  defendants,  and  an  order  denying 
motion  for  u  new  trial,  plaintiff  appeals. 
Affirmed. 

Webb  &  Sherwood,  for  appellant.  Gell 
&  Morehouse,  for  respondents. 

Temple,  C.  The  plaintiff  in  his  com- 
plaint avers  that  on  the  2d  day  of  Febru- 
ary, 1888,  he  was  lawfully  possessed  of  the 

E.  %  of  the  N.  W.  Ji  of  section  4,  township 
21  ».,  range  9  E.,  Mt.  Diablo  meridian; 
that  he  had  fencing  on  the  same  to  the 
value  of  $50,  which  the  defendants  on  said 
day  muliciously  destroyed,  to  his  damage 
fn  the  sum  of  f  50.  As  a  separate  cause  of 
action,  that  he  has  planted  and  sown  on 
the  same  tract  a  crop  of  grain,  in  extent 
about  80  acres,  of  the  value  of  $500,  which 
he  had  fenced  and  inclosed ;  that  defend- 
ants cut  down  and  destroyed  his  fence, 
and  drove  their  stock  In  and  upon  his 
grain,  to  his  great  and  Irreparable  dam- 
age; that  they  threaten  to  tear  down  any 
fence  which  he  has  or  shall  construct  to 
protect  said  grain,  and.  If  not  restrained, 
will  tear  down  and  destroy  bis  fences, 
and  drive  their  stock  upon  his  grain,  and 
destroy  the  same,  to  bla  damage  In  the 
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sum  of  fSOO;  that  they  are  wholly  insoly* 
ent.  He  therefore  demands  Judgment  for 
9300  damages,  and  that  they  be  enjoined 
from  cutting  down  or  destroying  his 
fences  or  from  wasting  bis  premises.  The 
complaint  does  not  aver  any  title  In  the 
plaintiff,  but  possession  only;  and  does 
not  deny  that  the  rexpondents  have  title 
to  the  land,  or  that  their  entry  was  right- 
ful. The  answer  denies  the  possession  of 
plaintiff,  the  alleged  trespass,  and  the  dam- 
age. In  the  answer  to  the  last  cauRu  of 
action,  defendants  admit  the  possession  of 
plaintiff  as  to  10  acres  of  land,  which  is 
specifically  described,  and  deny  that  they 
have  ever  in  any  way  entered  or  trespassed 
upon  the  same.  Tiiey  aver,  as  to  the  re- 
mainder of  the  land,  that  the  defendants 
have  been  in  occupation  and  possession 
thereof  since  May,  1886,  and  that  a  large 
portion  thereof  had  been  plowed  and  sown 
by  them,  and  that  plaintiff,  while  they 
were  so  in  possession,  wrongfull.v  and  un- 
lawfully entered  with  threats,  force,  and 
violence,  and  repluwed  and  resowed  and 
attempted  to  inclose  thesame,  and  to  drive 
the  defendants  from  the  premises:  and, 
except  as  to  the  said  10  acres,  plaintiff  has 
no  possession,  except  the  said  forcible  oc- 
copatUm.  They  also  plead  as  an  estoppel 
a  judgment  in  favor  of  D.  M.  Rice  against 
plaintiff,  wherein  it  was  duly  adjudged 
that  plaintiff  was  not  possessed  or  entitled 
to  the  possession  of  any  part  of  the  land 
except  the  10  acres  specifically  described ; 
that  plaintiff  has,  since  the  institution  of 
said  action,  acquired  no  new  or  further 
right  or  title  to  said  land;  that  the  de- 
fendant Mrs.  D.  M.  Rtre  Is  the  wife  of  the 
said  D.  M.  Rice,  and  claims  no  interest  in 
the  land,  and  her  acts  are  those  of  a  mem- 
ber of  the  family  of  the  other  defendant, 
and  in  privity  with  his  title.  The  appeal 
Is  from  the  judgment  and  an  order  refns* 
Ing  plaintiff  a  new  trial. 

The  land  is  public  land  of  the  United 
States,  and  both  parties  claim  as  pre-emp- 
tioners.  The  question  is  whether  there 
was  evidence  to  sustain  the  verdict  and 
the  findings  In  favor  of  the  defendants. 
On  the  trial  the  defendant  D.  M.  Rice  testi- 
fied that  he  moved  upon  the  land  in  May, 
1886,  with  his  family,  and  built  a  good, 
comfortable  house,  barn,  and  chicken- 
house.  That  there  was  then  no  one  living 
upon  It,  and  no  house  or  improvement 
except  the  small  Inclosure.  There  was  a 
volunteer  crop  of  barley  on  a  long  strip. 
In  January,  1887,  he  commenced  plowing, 
and  had  plowed  8  or  10  acres,  when  be 
was  enjoined  by  Mr.  Cook,  who  moved  up- 
on the  land  about  6  months  after  defend- 
ant, fie  never  permitted  his  stock  to  ran 
on  the  small  Inclosure,  nor  did  he  or  his 
wife  ever  Interfere  with  It.  Mr.  Cook, 
while  defendant  was  enjoined  from  plow- 
ing, proceeded  to  fence  and  plow  a  large 
part  of  the  land,  leaving  defendant's  bouse 
outride  of  bis  Inclosure,  by  extending  to 
and  round  it  a  sort  of  cnl  de  sue.  Defend- 
antfiled  his  declaratory  statementasa  pre- 
emptioner  Maj'  25,  ias6.  It  was  shown 
that  both  plaintiff  and  defendant  were 
qualified  pre-emptioners;  that  Mrs.  D.  M. 
Bice  tore  down  a  portion  of  the  tencewitb 
the  knowledge  of  her  husband,  and  with- 
out objection  made  by  him.    A  judgment 
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poll  was  pnt  ta  evidence  by  derendants  in 
the  case  of  John  Cook  v.  D.  M.  Bice,  dated 
December  27,  1887.  It  avers  possesHlon  on 
the  part  of  plaintiff;  that  he  had  growing 
apon  the  land  a  volunteer  crop  of  grain; 
that  defendant  unlawfully  entered,  and 
ejected  plaintiff,  and  commenced  to  plow, 
dig  up,  and  destroy  the  grain;  that,  al- 
though plaintiff  bad  forbid  him  bo  to  do, 
he  continued  to  plow,  dig  up,  and  destroy 
the  grain,  and,  unless  enjoined,  would 
continue  so  to  do,  to  his  great  and  irrep- 
amble  damage.  He  demands  Judgment 
for  $500  damages,  to  be  restored  to  the 
possession  of  the  demanded  premises,  and 
for  an  injunction.  The  nnswer specifically 
denies  the  possessinn  of  plaintiff,  the  vari- 
ous  alleged  trespasses  and  damage,  and 
avers  that  defendant  entered  upon  the 
land  when  unoccupied  and  unlncloaed,  as 
a  qualified  pre-eraptor,  under  the  laws  of 
tne  United  States,  and  while  peacefully  In 
possession  he  duly  made  his  application  to 
purchase  the  same.  The  case  was  tried 
September  28, 18N7,  and  the  court  found 
that  plaintiff  was  In  the  actual  possession 
only  of  the  tract  specifically  described  in 
the  answer  In  this  case;  that  on  the 23d  of 
May,  1886,  while  all  the  land,  except  the  10 
acres,  was  unoccupied,  the  defendant  D. 
M.  Rice  entered  upon  the  same,  and,  while 
in  the  peaceable  posHCSslon  of  all,  except 
the  10-acre  tract,  flle<l  in  the  land-office  his 
declaratory  statement.  It  was  adjudged 
that  plaintiff  recover  the  lO-acre  tract, 
with  damages,  and  that  the  restraining 
order  be  dissolved.  The  action  was  to  re- 
cover possession,  and  admitted  the  posses 
aion  of  defendants,  claiming  that  it  was 
wrongful,  because  an  Intrusion  upon  the 
prior  possession  of  plaintiff.  It  was  ad- 
judged that,  except  as  to  the  small  inclos- 
ure,  defendants'  possession  was  rightful, 
and  that  plaintiff  had  not  been  in  posses- 
siou  before  the  entry  of  defendants.  It 
must  follow  that  when  plaintiff  entered, 
taking  advantage  of  an  Injunction  wrong- 
fully restraining  defendants  from  cultivat- 
ing the  land,  he  was  Intruding  upon  the 
possession  ol  the  defendants,  and  ronld 
not  by  such  entry  acquir,)  a  new  right  as 
against  the  defendants.  Plaintiff  objected 
to  the  introduction  of  the  judgment  roll, 
and  now  claims  that  the  court  erred  in 
overruling  his  objections — 

1.  Because  the  judgment  was  not  final, 
as  the  time  for  taking  an  appeal  had  not 
expired,  and  the  cause  was  therefore  still 
pending.  It  was  not  necessary  that  it 
should  be  final,  in  the  sense  that  it  was 
not  liable  to  be  reversed  on  appeal.  It 
was  enough  that  the  judgment  was  In 
force,  not  suspended  by  an  appeal  or  other- 
wise, and  that,  while  in  force,  it  finally 
disposed  of  the  contpoversy.    And — 

2.  It  was  objected  that  it  was  not  be- 
tween the  same  parties.  Substantially  ic 
was  between  the  same  parties.  Mrs.  Rice 
made  no  claim  to  the  land,  and  all  she  did 
was  under  theclaimof  her  husband.  Had 
she  by  her  acts  taken  possession,  the  right, 
if  any,  thus  acquired  would  have  been  com- 
mon property,  and  the  right  to  control 
and  manage  in  her  husband. 

The  question  being  whether  there  was 
evidence  to  support  the  flndingH,  it  is  not 
necessary  to  consider  the  plaintiffs'  evi- 


dence.    We  advise  that  the  Judgment  and 
order  be  affirmed. 

Weeoncur:  Vanouef.C;  Fitzgerald, C. 

Per  Ccriam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  are  affirmed. 


U  CaL  40} 

Luco  V.  De  Toko.    (No.  12,566.) 
(Supreme  Court  of  Calif  omia.     Sept.  26,  1891.) 
ExPKESs  Trusts  —  Rkpodiatiou  —  Limitatiosb— 

Suit  for  Partition — Evidence— CojrrBAcn  with 

Attornet. 

1.  Where  O.,  owning  an  eqoitable  interest  in 
an  undivided  tract  ot  unpatented  land,  employed 
an  attorney  to  procure  a  patent  thereto  for  the 
person  tbrougb  whom  O.  derived  his  interest, 
and  agreed  to  give  the  attorney  a  certain  portion 
of  the  land  if  he  sacceeded,  the  fact  that  another 
person  employed  by  O.  rendered  valuable  assist- 
ance in  obtaining  the  patent  did  not  affect  the 
attorney's  rights  under  the  contract. 

2.  Such  contract  creates  an  express  trust, 
and,  when  completed,  vests  in  the  attorney  an 
equitable  interest  to  his  proportion  of  the  land, 
and  renders  O.  a  trustee  of  the  attorney  to  the 
extent  of  such  interest  Bbattt,  C.  J.,  and  iio- 
Farlan-d  and  De  Eavbk,  JJ.,  dissenting.  18  Pac. 
Rep.  8tS6,  overruled. 

8.  The  statute  of  limitations  does  not  begin 
to  run  in  fsvor  of  such  trustee  till  after  an  un- 
equivocal repudiation  of  the  trust  by  him,  with 
notice  thereof  to  the  attorney.  Brennan  v.  Ford, 
46  Cal.  8,  distinguished. 

4.  Where  O.  became  administrator  for  the 
patentee,  his  mere  refusal  to  convey  to  the  attor- 
ne.v  the  interest  due  the  latter  is  not  a  repudia- 
tion of  the  trust,  since  it  was  impossil>le  for  O. 
to  make  any  conveyance  without  an  order  of  the 
probate  court,  under  Code  Civil  Froc.  Cal.  H 
1597,  1598,  1600,  which  provide  that,  when  a  per- 
son who  is  bound  by  contraot  in  writing  to  con- 
vey any  real  estate  dies  before  making  the  con- 
veyance, the  court,  on  presentation  of  a  verified 
petition,  must  appoint  a  time  for  hearing,  and, 
if  satisfied  that  the  petitioner  is  entitled  to  a 
conveyance,  must  make  a  decree  authorizing  and 
directing  the  executor  or  admiaistrator  to  make 
a  conveyance  to  the  petitioner. 

5.  Where  O.  had  both  actual  and  constructive 
notice  that  the  attorney  had  assigned  all  his  in- 
terest in  the  trust,  O.  's  refusal  to  convey  to  the 
attorney,  it  conceded  to  be  a  sufficient  notice  of 
repudiation  of  the  trust  as  to  the  latter,  will  not 
be  adjudged  sufficient  notice  to  the  assignee. 

6.  Where,  in  an  action  by  the  assignee  against 
the  personal  representative  of  O.  to  recover  the 
attorney's  Interest,  defendant  contended  that  both 
attorney  and  assignee  had  abandoned  the  con- 
tract, evidence  that  until  the  procurement  of  the 
patent  the  assignee  continued  to  expend  large 
sums  of  money  for  that  purpose  was  admissible. 

7.  In  partition,  plaintiff  may  assert  any  title 
he  may  have,  legal  or  equitable.  Watson  v. 
Sutro,  H  Pao.  Rep.  178,  85  Pac.  Rep.  64,  and  86 
Cal.  527,  followed. 

In  bank.  Appeal  from  superior  conrt, 
San  Diego  county;  Thomas  N.  Bcsa, 
Judge. 

Action  by  Juan  M.  Luco  against  Juan  de 
Toro  for  partition  of  certain  land.  Judg- 
ment for  defendant.  Plaintiff  appeals. 
Reversed. 

7.  N.  Thome,  H.  S.  Mvlford,  Oliver  P. 
Evans,  and  E.  IV.  McKinntry,  for  appel- 
lant. Henry  M.  Smith  and  Harry  L.  Ti- 
tus, for  reBpoudent. 

Paterson,  J.  Appellant  and  several 
other  plaintiffs  broDgbt  this  action  against 
respondent  and  several  other  defendants 
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tor  partition  of  a  tract  of  la  ad  icnown  as 
tlie  "Kaiicho  MiH8lon"(or  " Ex-Mission ") 
uf  iSitn  Uie^o,  u  patent  to  wiiicii  Issued 
from  tlie  United  Stutea  of  America  to  San- 
tiago ArKueilo,  or  liis  lef^ai  representa- 
tives, on  ttie  1st  day  of  September,  1876. 
Tlie  original  complaint,  which  was  filed 
August  K,  1882,  contained  all  tbe  uUega- 
tions  required  by  chapter  4,  pt.  2,  tit.  10, 
Code  Civil  Proc.  On  December  18,  1886, 
—after  the  cause  was  reversed  on  the  for- 
mer appeal,  (70  Cal.  83»,  11  Pac.  Rep.  65U,) 
— plain  tiffii,  by  leave  of  the  court,  filed  an 
amendment  to  the  complaint,  inserting 
between  paragraphs  21  and  22  thereof  the 
following:  "Plaiutitfa  allege  that  the 
plaintltl  Juan  M.  Liuco  owns  an  undivided 
equitable  intereHt  in  tbe  said  raucbo  of 
Ex-Mission  of  San  Diego,  by  reason  that 
on  and  before  the  3d  day  of  February, 
1869,  Bald  Augustin  Olvera  was  tbe  owner 
and  in  possession  of  an  undixided  shara 
or  interest  of  more  than  one-half  of  said 
rancho,  and  that  on  said  day  the  said 
Augustin  Olvera  made  and  entered  into  a 
contract  In  writing  with  the  said  Isaac 
Uartman,  now  deceased,  in  tbe  words 
and  figures,  to- wit:  'This  agreement, 
made  and  entered  into  this  3d  day  of  Feb- 
ruary, A.  D.  1869,  between  Isaac  Uartman, 
party  of  tbe  first  part,  and  Augnstin  Ol- 
vera, party  of  tbe  second  part,  wltnesseth 
as  follows,  to-wit:  Tbut  the  party  of  tbe 
first  part,  as  attorney  and  counselor  at 
law,  undertakes  and  agrees  with  tbe  par- 
ty of  the  second  part  to  procure  a  patent 
from  tbe  United  States  for  the  lands  of  the 
Ez-MlBsion  of  San  Diego  of  San  Diego 
county,  bounded  and  described  as  follows: 
[Giving  tbe  specific  boundaries  of  said 
rancbo.]  In  consideration  whereof  the 
party  uf  tbe  second  part  agrees  to  pay  tbe 
said  party  of  tbe  first  part  as  follows: 
The  sum  of  one  thousand  dollars  for  per- 
sonal expenses  Incurred  by  the  party  o* 
the  first  part  in  said  business,  but  not  to 
exceed  in  any  case  said  sum  of  one  thou- 
sand dollars.  In  addition  to  which  the 
party  of  tbe  second  part  is  also  to  pay  the 
costs  of  proceedings  to  obtain  said  patent, 
and  to  ctjnvey  to  the  party  of  the  first  part 
an  undivided  Interest  in  tbe  lands  to  be 
patented  of  said  Kx-Mis^lon  as  follows: 
If  tbe  patent  issues  for  five  lengues,  one- 
half  leagut^;  if  for  six  leagues,  one  league: 
if  for  seven  leagues,  one  league;  if  for  eight 
leagues,  one  and  one-balf  leagues;  if  for 
nine  leagues,  one  nnd  one-half  leagues;  if 
forten  leagues,  one  and  one-half  leagues ;  if 
foreleven  leagues,  two  leagues;  anctwhat- 
ever  amount  Is  patented  over  and  above 
eleven  leagues  is  to  be  equally  divided  be- 
tween the  parties  of  the  first  and  second 
parts;  that  is  to  say,  that  the  party  of 
the  first  port  is  to  be  entitled  to  the  one 
undivided  one-balf  of  the  excess  over  and 
above  eleven  leagues,  and  tbe  four  leagues 
of  land  In  tbe  Immediate  vicinity  of  said 
Ex-Mission  are  to  remain  exclusively  for 
tbe  parties  of  the  second  part.  In  testi- 
mony whereof  the  parties  have  hereunto, 
and  to  another  instrnment  of  same  tenor 
and  date,  set  their  hands  and  seals  the 
date  first  above  written.  [Seal.]  Isaac 
Hartman.  AiouRTiN  Olveba.  Acknowl- 
edged in  Los  Angeles  county,  February  3, 
1869,  before  Jambs  F.I^ander,  Notary  Pub- 


He.  Filed  for  record  In  the  recorder's  office 
of  San  Diego  county,  February  20,  1K71.' 
That  the  said  contract  was  fully  per- 
formed by  tbe  said  Hartman  on  his  part, 
so  that  on  the  1st  day  of  September,  1876, 
he  procured  to  be  issued  a  patent  from  the 
United  States  for  the  rancho  of  the  said 
Ex-Mlsslon  of  San  Dlegu,  as  described  in 
said  contract,  and  to  the  extent  of  58,875.- 
38  acres.  That  theretofore,  tc-wlt,  on  or 
about  the  23d  day  of  March,  1869,  by  his 
deed  of  that  date,  said  Isaac  Hartman, 
for  a  good  and  valuable  consideration, 
conveyed  all  bis  right,  titie,  and  interest 
in  said  rancho,  acquired  under  and  by  vir- 
tue of  the  aforesaid  contract  made  by  said 
Olvern  with  said  Hartman,  and  of  said 
conveyance  from  said  Hartman  to  said 
Luco,  be,  the  said  Luco,  became  tbe  own- 
er, and  was  and  is  entitled  to  an  interest 

or  share. of acres,  undivided,  in  said 

rancbo;  and  that  he  has  now,  and  baa 
had  since  the  date  of  said  conveyance, 
tbe  Just  and  equitable  title  thereto.  That 
said  T^uco,  as  tenant  in  common  for  more 
than  five  years  prior  to  the  commence- 
ment of  this  suit,  had  been  in  possession  of 
said  premises,  and  has  paid  bis  propor- 
tionate share  of  ail  tbe  costs  and  exenses 
attending  the  proceedings  taken  herein, 
for  tbe  partition  of  said  rancho.  That  at 
the  time  of  the  death  of  the  said  Augustin 
Olvera,  as  aforesaid,  he  held  the  legal  title 
to  more  than  one-half,  undivided,  of  said 
rancho,  subject  to  the  aforesaid  equitable 
Interest  of  the  said  Luco.  Wherefore 
plaintiffs  pray  that  by  tbe  decree  of  this 
court  there  be  set  off  to  the  said  Luco,  in 
severalty,  tbe  said  6,083.2743  acres  derived 
to  him  as  aforesaid." 

To  this  amended  complaint  an  answer 
was  filed,  in  which  it  is  alleged  that  Au- 
gustin Olvera  died  on  the  eth  day  of  Octo- 
ber, 1876,  and  that  in  June,  1882,  tbe  de- 
fendant Juan  de  Toro  was  duly  appointed 
administrator  of  theeHtateof  said  Olvera, 
deceased,  and  that  said  decedent  was  at 
the  time  of  his  death  seised  in  fee  of  30,000 
acres  undivided  of  said  Rancho  Ex-Mlssion 
San  Diego,  and  that  his  heirs  and  repre- 
sentatives have  ever  since  been  seised  in 
fee  of  said  Interest.  Farther  answering, 
said  defendant  Toro  nliegeathat  the  plain- 
tiff's cause  of  action  is  barred  by  the  pro- 
visions of  sections  318,  819,  837,  343,  Code 
Civil  Pruc.  He  denies  all  the  allegations 
of  the  complaint  not  admitted  by  said  an- 
swer. By  this  all  the  ranteriai  allegations 
of  the  complaint  were  denied,  among 
which  is  the  allegation  of  full  performance 
by  Hartman,  on  his  part,  of  the  contract 
between  him  and  Olvera.  Upon  that  is- 
sue tbe  finding  of  tbe  court  is  as  fnilows: 
"That  immediately  after  the  execution  of 
tbe  agreement  between  Augustin  Olvera 
and  Isaac  Hartman  said  Hartman  entered 
upon  the  performance  of  the  stipulations 
in  said  agreement  contained  on  bis  part 
to  be  performed,  and  after  bis  sale  to 
plaintiff  Luco,  as  found  in  finding  2,  said 
Luco  and  Hartman  continued  in  the  per- 
formance of  said  stipulations,  and  did  so 
continue  by  themselves,  or  their  agents 
and  nttornevB,  to  prosecute  to  atinal  con- 
clusion the  agreements  and  stipulations 
in  said  agreement  contained  on  the  part 
of  said  Hartmau  to  be  performed.    That 
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owlnK  to  a  qnarrel  between  Hartman  and 
Olvera,  aboat  the  year  1874,  Olvera  be- 
came disautlsfled  with  Hartman,  and,  on 
behalt  of  bimself  and  the  heira  of  Santiago 
Aifcuello,  the  confirmee  of  said  Ex-Mission 
rancbo,  employed  one  A.  St.  Clair  Denver, 
an  attorney  at  law  of  Washington  city. 
District  of  Columbia,  to  prosecute  the 
claims  of  said  heirs,  and  of  the  interest  of 
said  AuguBtin  Olvera  in  and  to  the  Kancho 
£x-MiR8iun  of  San  Diego,  before  the  prop- 
er department,  at  Washington  city  afore- 
said; and  thereafter,  by  the  Joint  exer- 
tions of  said  A.  St.  Clair  Denver  and  the 
Honorable  CorneliriH  Cole,  acting  as  attor- 
ney for  Hartman  and  Lnco,  a  patent  was 
duly  obtained,  as  alleged  in  the  complaint, 
on  the  Ist  day  of  September,  1878.  That 
owing  to  the  death  of  the  principal  parties 
to  the  said  agreement,  to-wit,  Hartman 
and  Olvera,  the  great  lapse  of  time  and 
uncertainty  of  recollection  of  sarviving 
wltnesues,  under  the  evidence  in  this  case, 
it  is  impossible  to  determine  and  measure 
the  extent  of  performance  of  plaintiff  or 
his  vendor,  Hartman,  under  the  agree- 
ment aforesaid,  and  the  court  finds  only 
that  up  to  the  time  of  the  iasuance  of  the 
patent  aforesaid,  there  had  not  been  a  full 
and  complete  or  substantial  performance 
of  that  agreement  on  the  part  of  Hart- 
man or  Lnco  as  vendee,  but  only  a  partial 
performance  thereof."    Finding  6. 

The  appellant  contends  that  a  correct 
reading  of  this  finding  shows  that  Hart- 
man fully  performed,  and  that  upon  such 
performance  his  estateinequlty  became  In- 
defeasiole.  Respondentclalmsthatthecou- 
cluding  sentence  Isatindingof  the  ultimate 
fact  that  there  was  not  a  full  and  com- 
plete or  substantial  performance  of  the 
agreement  on  the  part  of  Hartman  or 
Luco.  The  flnding.  In  our  opinion,  is  am- 
biguous and  uncertain.  Appellant  wasen- 
titled  tu  an  unequivocal  finding  on  the 
question  of  performance.  If,  however,  the 
flnding  can  be  construed  as  a  finding  in 
favor  of  respondent  on  that  subject,  it  Is 
sufficient  to  say  that,  in  our  opinion,  it  is 
not  supported  by  the  evidence.  We  tbinit 
it  is  clearly  shown  that  Hartman  and 
Lnco  fully  performed  the  stipulations  to 
be  performed  under  the  agreement.  There 
is  no  substantial  conflict  in  tbe  evidence 
8s  to  what  was  done  by  Hartman  and  his 
assignee,  Luco,  in  procuring  tbe  patent. 
They  did  all  that  was  necessary  to  be 
done  in  order  that  the  patent  might  issue 
for  the  quantity  of  land  which  was  finally 
granted.  Tbe  fact  that  Olvera,  in  god- 
junction  with  other  parties  not  parties 
to  the  contract  witb  Hartman,  deemed  it 
proper  to  employ  Denver  to  assist  in  pro- 
curing the  patent,  and  that  Denver  did 
render  valuable  services  in  that  connec- 
tion, in  no  way  affects  the  right  of  Hart- 
man or  Luco  under  the  contract.  Olvera 
could  not  by  employing  other  persons  de- 
feat the  rights  of  Hartman  and  Luco  un- 
der the  contract. 

Whether  tbe  flnding  be  regarded  as  con- 
tradictory and  uncertain, ora  finding  that 
there  was  no  substantial  performance  of 
tbe  agreement  on  the  part  of  Hartman 
and  Luco,  the  Judgment  will  have  to  be  re- 
versed, nnlCHS  the  finding  that  the  cause 
of  action  was  barred  by  tlie  statute  of  lim- 


itations can  be  sustained.  Tn  their  an- 
swer the  defendants  allege  that  plaintiff's 
cause  of  action  was  barred  by  the  provis- 
ions of  sections  818,  819,  837,  34S,  Code 
Civil  Proc.,and  upon  the  issues  thus  raised 
tbe  court  found  that  tbe  cause  of  action 
was  barred  bj'  the  provisions  of  sections 
837  and  843,  bat  made  no  reference  to  sec- 
tions 818  and  319.  We  cannot  agree  witb 
appellant  in  his  contention  that  the  find- 
ings of  tbe  court  on  these  issues  are  not 
findings  of  ultimate  facts,  but  are  concln- 
sions  of  law.  It  is  necessary,  therefore,  to 
consider  the  question  as  to  whether  these 
findings  are  supported  by  the  evidence. 
We  think  they  are  not. 

The  court  found  (flnding  7)  that  after  tbe 
issuance  of  letters  testamentary  to  Olvera, 
and  before  they  were  revoked,  to-wit,  No- 
vember 5, 1877,  the  plaintiff  demundeid  of 
Olvera,  as  executor,  a  conveyance  to  him, 
Lnco,  as  tenant  in  common,  of  13,904.31 
acres  of  the  Mission  rancbo,  under  and  in 
accordance  with  the  terms  of  the  contract 
between  Olvera  and  Hartman;  and  also 
found  (flodiug  14)  that  Olvera  in  bis  life- 
time, "  after  the  year  1874,  and  his  repre- 
sentatives after  bis  death,  always  repudi- 
ated any  obligation  under  said  contract 
to  Hartman,  or  bis  assignee,  Luco,  and 
claimed  to  have  and  bold  the  whole  inter- 
est to  which  he  (Olvera)  held  the  legal 
title  when  he  died,  adversely  to  Hartman 
or  his  assignee,  free  from  any  claim  on  tbe 
part  of  either  under  said  contract. "  Bat 
these  findings  do  not  show  a  disavowal 
of  the  trust  relations  created  by  the  con- 
tract, and  notice  to  the  plaintiff  of  sncb 
disavowal.  We  are  left  in  Ignorance  as  tc 
the  reason  why  Olvera  refased  to  malce 
tbe  deed  requested.  It  is  not  found  that 
be  refased  to  make  the  deed  because  be  de- 
nied tbe  existence  of  such  relation  of  trus- 
tee and  cestui  qae  traat,  nor  is  It  found 
that  he  so  stated  to  Luco,  or  that  Luco 
so  understood  his  refusal.  Olvera  was 
under  no  obligation.  In  fact  had  no  au- 
thority, to  make  the  conveyance  demand- 
ed without  an  order  of  tbe  probate  court, 
and  it  was  the  duty  of  the  party  demand- 
ing the  deed  to  apply  to  the  court  for  the 
necessary  order.  Sections  1597,^  1598,*  1600,> 
1606,  1607,  Code  Civil  Proc.  A  repudiation 
of  the  trust  by  Olvera,  and  notice  thereof, 
cannot,  therefore,  be  predicated  upon  the 
facts  found.  It  certainly  cannot  be  said 
that  tbe  mere  fact  of  refusal  under  tbe  cir^ 

Section  15Q7  provides  that  when  a  person  who 
ia  bound  by  contract  In  writing  to  convey  any 
real  estate  dies  before  making  the  conveyanoe, 
and  In  a' I  cases  when  such  decedent,  if  living, 
miKht  be  oompelled  to  malce  soch  oonveyanoe. 
the  court  may  make  a  decree  authorizing  and 
directing  nis  executor  or  administrator  to  convey 
such  real  estate  to  the  person  entitled  thereto. 

•  Section  1598  provides  that  on  presentation  of 
a  verified  petition  by  any  person  claiming  to  he 
entitled  to  snob  conveyance,  setting  forth  the 
faots  npon  which  the  olalm  is  predicated,  the 
court,  or  judge  thereof,  must  appoint  a  time  and 
place  for  hearing  the  petition,  etc. 

'  Section  1600  provides  that  if,  after  a  foil  hear- 
ing uDon  the  petition  and  objections,  the  court  is 
satisfied  that  the  petitioner  is  entitled  to  a  con- 
veyance of  the  real  estate  described  in  the  peti- 
tion, a  decree  authorizing  and  dii^etlng  Uie  ex- 
ecutor or  administrator  to  execute  a  conveyance 
thereof  to  the  petitioner  must  be  made,  eta 
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cumRtanceB  1b  sufflclent  to  sbow  noiioe  to 
the  beneficiary  of  such  repadiation,  and 
time  begins  to  ran  against  a  trust  only 
from  the  time  it  is  openly  disavowed  by 
the  trustee,  and  the  adverse  claim  is  clear- 
ly and  aneqnivooally  made  known  to  the 
cestui  groe  trust.  Finding  14  we  think  is 
not  supported  by  tlie  evidence;  but,  as- 
saminc  tbat  it  Is,  it  simply  shows  a  repa- 
diation of  any  obligation  nndcr  the  con- 
tract, and  an  adyerse  claim  without  no- 
tice thereof  to  Hartman.  or  Luco,  his 
assignee.  The  testimony  of  Forbes  shows 
that  there  was  a  quarrel  between  Bart- 
man  and  Olvera  in  1874,  and  the  court 
finds  that  about  that  time  Olvera  be- 
came dissatisfied  with  Hartman,  bnt  the 
nature  of  the  quarrel  Is  not  stated.  The 
tronble  between  Hartman  and  OlTern 
seems  to  have  been  caused  by  the  at- 
tempt on  the  part  of  the  former  to  haye 
Olvera  removed  as  administrator  of  the 
estate.  Olvera  claimed  that  Hartman 
was  working  agulnst  him.  This  claim 
could  not  have  referred  to  the  matter  of 
procuring  a  patent,  and  the  coart  has 
found  as  a  fact  that  Hartman  and  l>nco 
eontlnned  in  the  prosecution  of  the  stipu- 
lations contained  in  the  agreement.  If  it 
be  iiBsumed,  however,  tbat  the  quarrel  re- 
lated to  and  arose  out  of  the  matters  re- 
ferred to  In  the  con  tract,  the  action  of  Ol- 
vera could  not  bind  Luco.  Hartman  had 
assigned  his  Interest  in  the  contract  to 
Luco  long  prior  to  the  time  of  the  conver- 
sation referred  to,  and  of  this  fact  Olvera 
bad  both  actual  and  constructive  notice. 
Olvera's  repadiation  could  not  affect  tire 
rights  of  Luco  unless  the  latter  had  notice 
thereof,  and  there  Is  nothing  in  the  record 
to  show  tbat  he  ever  gave  notice  to  Luco 
of  his  intention  to  repudiate  the  claims  of 
Hartman  under  the  contract.  Luco  and 
Hartman  continued  to  perform  the  stipu- 
lations of  the  contract  on  tlielr  part  to  be 
performed  up  to  the  time  of  the  Issuance  of 
the  patent.  Luco  made  large  expendi- 
tures in  proaecnting  the  claim  and  in  pro- 
curiafr  the  patent.  He  expended  about 
96,000,  and  gave  Bolton,  (or  the  assist- 
ance rendered  in  the  surveyor  general's 
office.  600  acres  of  land. 

By  the  terms  of  the  contract  t>etween 
Hartman  and  Olvera  an  express  trust 
was  created.  It  is  not  necessary  in  the 
creation  of  an  express  trust  to  use  any 
particnlar  foi-m  of  words.  The  relation 
of  trnstee  and  cestui  que  traat  Is  estab- 
lished, and  an  express  trust  created,  if 
the  langnage  used  in  the  instrument  cre- 
ating the  trust  expresses  the  intention 
tbat  one  party  shall  hold  the  legal  title 
and  the  other  shall  have  the  beneficial  in- 
terest. The  langnase  of  the  contract  be- 
fore us  is  a  «lear  declaration  on  the  part  of 
Olvera  that  thereafter  he  would  hold  the 
legal  title  in  trnst  for  Hartman,  to  the 
extent,  of  the  latter's beneficial  interest  un- 
der the  contract.  Full  performance  by 
Hartman  created  an  inddeasible  estate  in 
equity,  which  could  not  be  defeated  or  di- 
vested by  Olvera  without  positive  and  un- 
equivocal repudiation  of  the  trust  rela- 
tion, and  notice  of  sucli  repudiation  to  the 
l>uneflciary.  Miles  v.  Thome.  3N  Cai.  38»; 
Lovb  V.  Wntkins.  40  Cal.  547;  Hearst  v. 
Pujol,  44  Cal.  285 ;  Hoffman  v.  Vallejo,  45  Cal. 


672;  Janes  v.  Throckmorton,  67  Cal.  88S. 
In  Hoffman  v.  Vallejo,  supra,  it  was  held 
that  an  agreement  like  the  one  before  us 
is  not  against  public  policy,  and  consti- 
tutes the  attorney  the  equitable  owner  of 
an  undivided  interest  in  the  lands,  and 
creates  the  relation  of  trustee  and  cestui 
que  trust.  The  statute  begins  to  run 
against  the  trnst  "as  soon  as  It  is  openly 
disavowed  by  the  trustee  insisting  upon 
an  adverse  right  and  interest,  which  is 
clearly  and  unequivocally  made  known  to 
the  cestui  que  trust;  and  when,  for  in- 
stance, such  transactions  take  place  be- 
tween the  trustee  and  ceatui  que  trnst 
as  would,  in  the  case  of  tenants  in  com- 
mon, amount  to  an  ounter  of  one  of  them 
by  the  other."  Speldel  v.  Henrici,  120  U. 
8,  877,  7  Sup.  Ct.  Rep.  610.  Where  there 
has  been  full  performance  by  the  vendee 
under  a  contract  to  convey  the  land,  an 
indefeasible  estate  In  equity  vests  In  the 
vendee,  and  the  possession  of  the  vendor 
is  presumed  to  be  the  possefe-slon  of  \\\»eeBtul 
que  trust,  the  vendee.  The  statuterannot 
run  against  one's  own  possession.  Wright 
V.  Ross,  36  Cal.  433.  There  can  be  no  ad 
verse  holding  "until  the  trustee  denude 
himself  of  his  trust  by  assuming  to  hold 
for  himself,  and  notifies  the  cestui  que 
trust  of  his  treachery."  Haynie  v.  Hall, 
42Amer.  Dec.427.  Respondent  claims  tbat 
the  word  "repudiate,"  as  used  in  finding 
14.  is  equivalent  to  and  implies  notice.  In 
the  case  cited  (Hecht  v.  Slaney.  72  Cal.  366, 
14  Pac.  Hep.  88)  it  was  held  simply  that 
denial  or  repadiation  Is  not  necessary  In 
order  to  set  the  statute  of  limitations  In 
motion  in  cases  of  implied  trust.  There 
may  be  disavowal  and  repudiation  of  the 
trust  without  knowle<]ge  or  notice  of  the 
same  being  brought  home  to  the  benefi- 
ciary. Miles  V.  Thorne,  supra.  In  Ben- 
nett V.  Morrison,  120  Pa.  St.  390, 14  Atl. 
Rep.  204,  It  was  held  that  "the  vendor  of 
land  sold  under  articles  of  agreement  must 
not  only  in  some  way  repudiate  the  agree- 
ment, but  must  take  actual  possession  of 
the  premises,  either  In  person,  by  an 
agent,  a  tenant,  or  another  vendee,  In  or- 
der to  break  the  relation  his  vendee  sus- 
tains to  bim  under  the  agreement,  before 
the  statute  will  commence  to  run."  In 
Love  V.  Watkins,  supra,  Mr.  .lustice  Tbm- 
PLB  said '.  "  The  con ve.vance  from  the  trus- 
tee to  the  ceHinl  que  trust  in  such  cases  Is 
but  the  execution  of  the  trust;  the  right 
to  obtain  the  legal  title  is  but  an  incident 
to  the  estate  of  the  cestui  que  trust.  So 
long,  therefore,  as  the  estate  exists,  so 
long  will  the  right  to  acquire  the  legal  ti- 
tle subsist.  It  is  like  the  right  of  a  tenant 
in  common  to  compel  partition,  and  is  not 
a  cause  of  action  which  accrues  in  the 
sense  of  the  stutute  of  limitations,  and 
which  may  be  lost  by  the  lapse  of  time. 
The  trustee  and  cestui  que  trust  have  the 
same  title,  and  do  not  hold  adversely  so 
long  as  the  rights  of  neither  are  aenled." 
Althnugh  the  question  presented  for  con- 
sideration in  tbat  case  was  whether  a  ven- 
dee In  possession  under  an  executory  con- 
tract, who  had  luliy  performed  tbe  a,gree- 
ment  on  his  pnrt,  but  had  not  obtained  a 
deed,  could  compel  a  specific  performance 
after  the  lapse  of  four  years  from  the  time 
when  be  mii;ht  have  demanded  a  deed,  yet 
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tfap  doctrine  annoanced  by  tbe  learned 
Judge  l8  sound  in  principle  and  support- 
ed by  authority.  In  Harris  v.  Kintf,  16 
Ark.  122,  it  was  held  tliut  a  vendor  who 
had  received  the  purchase  money  became 
the  trustee  of  the  vendee,  and,  although  act- 
ually in  possession  of  theland,held  the  nak- 
ed legal  title  in  trust  for  him,  and  the  stat- 
ute ot  limitations  was  no  harto  an  action 
for  a  ppedflcperfornianceoftlie  con  tract,  if 
the  vendor  had  done  no  act  inconsistent 
with  the  vendee's  title,  other  then  simply 
holding  possession.  In  Graham  v.  Nelson, 
6  Humph.  605,  it  was  held  that  the  posses- 
sion of  tbe  vendor  before  conveyance 
would  be  construed  tor  the  benefit  of  the 
cestui  que  trust  where  It  could  be  reasona- 
bly presumed  to  be  in  accordance  with  tbe 
trust,  and  the  statute  would  not  run.  In 
that  case  none  of  the  parties  was  in  pos- 
session of  the  land.  See,  also,  Ang.  Lim. 
§5  137,  13S;  Hemming  V.  Zinimerschltte,  4 
Tes.  159;  Lewis  v.  Hawkins,  23  Wall,  119; 
Pom.  Eq.  .lur.  §§  lO.'i.  147.  155,368,1010, 
1046.  In  Rush  v.  Barr,  1  Wa  tts,  110,  the 
court  said :  "The  statute  of  limitations  is 
a  most  useful  one,  and  ought  not  lightly 
to  be  frittered  away;  but  there  are  cases 
to  which  it  does  not  apply.  Whenever 
the  legal  title  is  in  one,  and  the  real  inter- 
est in  another,  these  form  but  one  title, 
an<i  the  statute  does  not  run  between 
them  until  the  trustee  disclaims  and  acts 
adversely  to  the  cestnf  que  trust.  »  •  • 
And  so  in  all  cases  where  two  persons 
have  each  an  interest  in  a  tract  of  land  of 
Bucb  kind  that  both  tlieir  interests  form 
but  one  title,  and  by  their  agreement  one 
is  to  possess  for  his  own  use  and  the  use 
of  the  other.  In  such  cases  the  statute 
does  not  run  until  he  in  possession 
disclaims  tiie  right  and  interest  of  the  oth- 
er, denies  bis  right  and  refuses  possession, 
and  such  disclaimer  and  denial  must  be 
sueb  that  the  other  has  notice  of  it.  It  Is 
not  sufficient  that  It  is  denied  secretly, 
or  an  agreement  Inconsistent  with  it  is 
made  and  concealed."  See,  also.  Hill, 
Trustees,  264.  note  3:  Hnntly  v.  Huntly. 
8  Ired.  Eq.  250:  Tiff.  &  B.  Trusts,  71&-717. 
In  Hemming  v.  Ziramerschitte,  supra.  Chief 
Justice  Hkmfhill,  speaking  for  the  court, 
said:  "It  is  an  acknowledged  principle 
that  vendor  and  vendee,  under  an  execu- 
tory contract  for  the  sale  of  lauds,  occu- 
py, mutually  and  respectively,  the  relation 
of  trustee  towardseach  other,  (Sugd.  Vend. 
160,)  so  long  as  they  do  not  indicate  by 
their  acts  an  intention  to  refuse  compli- 
ance with  the  obligations  imposed  by  their 
contract.  In  this  ease,  the  vendee  having 
performed  bis  obligations,  the  vendor's 
subsequent  possession  or  interest  in  the 
land  was  held  in  trust,  and  in  subordina- 
tion to  the  superior  equitable  right  of  the 
vendee;  and  this  possession  would  con- 
tinue to  maintain  Its  fiduciary  character, 
until  the  vendor  would  uinnlfest  an  inten- 
tion to  claim  and  enjoy  the  land  as  his 
own."  In  Holman  v.  Crlsweil,  15  Tex. 
39-1,  the  court  applied  the  same  rule.  In 
that  case,  like  the  one  at  bar.  there  had 
been  no  actual  possession  by  either  party. 
The  court  said:  "Tbe  obligations  of  tbe 
vendee  having  been  already  discharged, 
limitation  would  not  run  against  the  ven- 
dee, until  tbe  vendor  mauUested  an  inten- 


tion, by  adverse  possession  or  some  hos- 
tile act,  to  claim  and  hold  tbe  land  as  bis 
own." 

In  this  case  the  transcript  shows  no 
words  or  condncton  the  partot  Olvera  in- 
dicating an  intention  to  repudiate  the 
trust ;  at  least,  there  Is  nothing  in  tbe  rer- 
ord  to  show  that  Luco  bad  any  notice  of 
such  an  Intention.  After  the  assignment 
by  Hartnian  to  tbe  plaintiff,  the  former 
could  not  by  any  statement  to  Olvera 
prejudice  the  rigbts  of  Luco,  unless  there- 
after there  was  a  failure  bybim  and  plain- 
tiff to  perform  tbe  work  required  by  the 
contract.  At  tbe  time  it  was  alleged  and 
found  that  Hartman  said  be  would  hare 
nothing  further  to  do  with  tbe  matter,  no 
cause  of  action  had  accrued  against  which 
the  statute  of  limitations  could  be  put  in 
motion,  and,  as  we  hare  seen,  Hartman 
and  Luco  fully  performed  the  conditions 
of  the  contract,  and  theestateof  Olvera  re- 
ceived the  benefit  ot  their  work.  Nearly 
all  of  the  cases  relied  on  by  respondent  are 
cases  of  resulting  or  implied  trusts.  In 
such  cases  It  is  uniformly  beld  that  pos- 
session is  necessary  to  prevent  the  ron- 
ning  of  the  statute.  In  cases  ot  express 
trust  cited  b.v  respondent,  it  is  true  tbe 
courts  rested  tbeir  decisions  upon  the 
ground  that  the  possession  of  the  cestui 
que  trust  was  sufficient  to  prevent  the  bar. 
No  authority  has  been  cited  holding  that 
in  case  ot  an  express  trust  the  statute 
will  run  against  tbe  vendee  after  full  per- 
formance because  he  is  out  of  possession, 
except  Brennan  v.  Ford,  46  Cal.  8;  and 
what  was  said  there  on  tbe  subject  'was 
unnecessary  to  the  decision,  which  went 
upon  the  ground  that  Breunan's  cause  of 
action  did  not  accrue  until  the  delivery  ot 
the  deed,  January  81,  1867,  (within  tour 
years  prior  to  tbe  commencem^it  ot  the 
action.)  Tbe  actual  possession  ot  tbe 
vendor,  or  n on -possession  of  tbe  vendee,  is 
a  circumstance,  ot  course,  to  be  considered 
in  determining  whether  there  has  been  a 
repudiationot  tbe  trust  and  notice  thereof 
to  the  vendee.  But  it  is  not  controlling. 
The  relations  existing  between  vendor 
and  vendee,  after  full  performance,  are 
governed  by  the  samemles  as  those  which 
exist  between  ordinary  tenants  in  com- 
mon, so  tar  as  repudiation  of  titlti  and 
ouster  are  concerned.  Speidel  v.  Henrici. 
supra. 

Upon  tbe  issuance  of  the  patent  in  Sep- 
tember, 1876.  the  plaintiff  became  vested 
with  an  equitable  estate  in  the  land,  and 
not  merely  a  right  to  the  land,  as  fully  as 
if  he  had  made  a  contract  of  purchase, 
and  had  paid  the  full  amount  of  tbe  pur- 
chase price.  The  defendant  thereafter  held 
the  legal  title  In  trust  tor  htm,  and  the  con- 
structive possession  which  followed  the 
legal  title  inured  to  the  benefit  ot  the 
plaintltf,  as  well  as  to  tbe  benefit  ot  the 
defendant.  The  plaintiff  could  be  divested 
of  this  estate  in  the  land  by  transfer  or 
adverse  possession,  but  not  by  mere  lapse 
of  time.  The  court  did  not  base  Its  decis- 
ion upon  any  adverse  holding  ot  the  de- 
fendant, but  upon  tbe  ground  that  tbe  ac- 
tion should  have  been  commenced  within 
tour  years  after  the  plaintiff  had  acquired 
the  right  to  a  conveyance,  or  within  four 
years  after  the  repudiation  of  bis  claim  by 
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the  detendnnt.  It  may  be  conceded  that, 
II  the  action  were  merely  to  procure  a 
deed  of  conveyance  in  accordance  with 
the  terms  ot  the  nsreement,  the  statute  of 
limitations  would  be  a  defense,  npon  the 
ground  that  each  action,  being  purely 
personal,  would  be  barred  by  lapse  of 
time.  It  would  not  follow,  however,  that 
eyno  upon  such  failure  tbe  plaintiB  would 
be  unable  to  maintain  bis  action  in  parti- 
tion. The  deed  of  eonreyanee  would  be 
only  additional  evidence  of  his  rights  in 
the  land.  It  Is  not  necessary  that  tbe 
plalntlfl  in  an  action  for  partition  should 
have  tbe  legal  title  to  the  land.  Watson 
T.  Sutro,  86  Ca».  o27,  24  Pac.  Kep.  172.  and 
25  Pac.  Bep.  64.  Tfaefacta  establishing  his 
right  to  the  land  can  be  shown  in  the  suit 
for  partition,  and  the  same  result  must 
follow  therefrom  without  regard  to  the 
character  of  evidence  by  which  they  are 
shown.  Under  our  syHtem  of  procedure, 
the  form  of  action  Is  disregarded,  and  the 
plaintiB  seelcing  relief  is  required  to  state 
only  tbe  tacts  constituting  his  cause  of  ac- 
tion. This,  however,  is  not  an  action 
"upon"  tbe  contract  between  Hartman 
and  Olvera.  That  contract  Is  simply  a 
piece  of  evidence  which  the  plalntilf  uses 
In  eetabilshlag  his  right  to  the  land  as  he 
would  a  deed  or  any  otiier  evidence  of 
title.  A  finding  of  the  court  that  the  con- 
tract had  been  completely  executed  on  tbe 
part  of  Hartman  would  of  itself  be  a  de- 
termination that  the  plaintllT  is  entitled 
to  the  land  provided  for  In  the  contract. 
The  contract  would  tben  cease  to  be  an 
element  in  the  case,  and  such  finding  of 
complete  performance  would  throw  npon 
tbe  defendant  the  burden  of  sbowlngsome 
act  upon  hia  part  subsequent  thereto  suffi- 
cient in  law  to  divest  the  plaintiff  of  bis 
right  to  tbe  land. 

We  do  not  think  the  amendment  to  the 
complaint  filed  December  13,  1886,  stated 
a  new  cause  of  action.  The  action  was 
orls^inally  commenced  for  a  partition  of 
the  rancho.  The  amendment  merely 
stated  more  particularly  the  source  and 
evidence  of  plaintiff's  title.  That  evidence 
does  not  constitute  the  cause  of  action. 
We  tblnk  that  in  this  action  for  a  parti- 
tion there  can  be  no  doubt  that  the  par- 
ties may  assert  any  title  which  they  have, 
legal  or  equitable.  Oates  v.  Salmon,  85 
Cal.  5»3;  Martin  r.  Walker,  58  Cal.  596; 
Watson  V.  Sutro,  supra.  In  equity  tbe 
plaintiff  has  a  perfect  title.  At  the  time 
this  action  was  commenced  he  had  the 
legal  title  to  several  thousand  acres  of 
land,  besides  the  equitable  title  to  the 
lands  in  controversy.  The  court  had  ju- 
risdiction of  the  subject-matter,  and  ac- 
quired Jurisdiction  of  the  parties. 

It  is  claimed  by  respondent  that  the  spec- 
ifications of  insufficiency  of  the  evidence 
are  not  made  with  sufficient  particular- 
ity to  entitle  appellant  to  question  tbe 
findings  of  tbe  court.  We  tbiok  this 
point  is  not  well  taken. 

A  number  of  errors  gl^  asslf^Qn^i  by  ap- 
pellant, but  111  one  (,;.,*'  we  thlnj; there  is 
merit.  The  piatoMft  "'^^reil  to  l'"'  "  t  hat 
he  and  Hartman  M^e^  Ifl^i"•0''^e    of 


ant  claimed  Hartman  had  abandoned  hl« 
demand  under  tbe  contract,  it  was  ma- 
terial and  relevant,  we  think,  to  show 
that  Hartman  and  Luco  were  perform- 
ing services  and  speuding  large  sums  ot 
money  to  preserve  the  estate  of  Arguello, 
in  order  that  there  would  be  something 
to  divide  alter  payment  of  the  debts  and 
expenses  of  administration,  and  alter  the 
patent  should  be  issued.  Judgment  and 
order  reversed,  and  cause  remanded  for  a 
new  trial. 

We  concur:  Habbison,  J.;  Shabpstbin, 
J. ;  Oabouttb, J. 

Bbattt,  C.  J.  I  dissent.  There  was 
nothing  in  tbe  contract  between  Olvera 
and  plaintiff's  assignor,  Hartman,  to 
distinguish  it  from  any  other  executory 
contract  to  sell  land.  A  right  of  action 
to  enforce  specific  performance  of  Olvera'a 
contract  to  convey  accrued,  if  ever,  upon 
the  issuance  ot  the  patent  in  September, 
1876,  and  was  barred  in  four  years.  This 
action, as  between  Luco  and  De  Torcis  in 
effect  nothing  more  nor  less  than  an  ac- 
tion on  tbat  contract.— to  specifically  en- 
force It,— and  It  was  not  commenced  un- 
til more  than  six  years  after  the  statute 
had  begun  to  run,  and  two  yeara  after 
tbe  bar  had  attached.  As  to  other  points 
discussed  In  tbe  opinion  of  tbe  court  I  ex- 
press no  opinion. 

Db  Haybn,  J.  I  dissent  from  tbe  Judg- 
ment, and  concur  In  tbe  foregoing  opinion 
of  Chief  Justice  Bbatty. 

MoFARi^ANn,  J.  I  dissent  from  tbe  Judg- 
ment of  reversal,  and  adhere  to  former 
opinion.    18  Pac.  Bep.  S66. 


(91  Cal.  «tt) 

Moore  v.  Eart.  et  al.    (No.  14.106.) 

(Supreme  Court  of  California.    Nov.  11, 1891.) 

Wills— Pbobatb—Citatiok  to  Hants — Bxbod- 
tor's  Bond— Surett — Grtoppil. 

1.  Recitals,  in  an  order  admitting  a  will  to 
probate,  that  due  proof  was  made  to  tbe  satisfao- 
tion  of  the  court  tbat  notice  bad  been  given  of 
tbe  time  appointed  for  proving  the  will  and  hear- 
ing the  petition,  and  that  citations  were  duly  is- 
sued and  served  as  required  by  tbe  previous  or- 
der of  the  court,  and  that  notice  bad  been  given 
according  to  law  to  all  persons  interested,  war- 
rants the  presumption  that  an  order  had  been  reg- 
ularly made  directing  tbe  issuance  of  a  citation 
to  the  heirs  residing  in  the  county,  as  required 
by  Probate  Act  Cal.  1831,  S  14,  providing  tbat,  if 
the  heirs  reside  in  the  county,  the  court  shall 
direct  citations  to  be  issued  and  served  on  them 
to  appear  and  contest  tbe  probate  of  the  will  at 
the  time  appointed. 

8.  A  recital  in  an  executor's  bond  that,  "by 
order  of  the  probate  court  •  •  •  duly  made 
and  entered,  *  *  *  the  above-bounden  H.  was 
appointed  executor, "  etc. ,  estops  the  surety  to  deny 
that  tbe  order  appointing  the  executor  was  duly 
made  apii  entered. 

Commiselonerar      decision.       Departmmt 
2.    Appeal   from    superior    court,  Sarra- 
mento  county ;  W.  C.  Van  Fkekt,  Judge. 
Action  by  F.  J.  Moore  on  the  bond  of  C. 
W.  Hathaway  as  executor  asad  D.  W.  Earl 
as  surety.    Judgment  for  plaiutitf.     De- 
fendant Earl  appeals.    Affirmed. 
JobuaoB,Jobnaou   A  Johusoa,lot  ap* 
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pellant.      Catlla  it  Blanebard,    for    re- 
■pondent. 

Vanci.ibp,  C.  This  Is  an  action  npon  the 
bond  of  an  executor  for  the  faltlifnl  exe- 
cution of  his  trast  according  to  law.  The 
plaintiff  recovered  Judgment,  and  the  de- 
fendant Earl,  who  Is  a  surety  on  the  bond, 
appeals  from  the  Judgment,  and  also  from 
an  order  denying  his  motion  for  a  new 
trial.  Tlie  defendant  Hathaway  was  ap- 
pointed executor  in  May,  1868,  and,  upon 
the  execution  of  the  bond  In  suit,  letters 
testamentary  were  Issued  to  him,  npon 
\«hlch  he  indorsed  his  official  oath  as  re- 
quired by  law,  and  thereupon  took  pos- 
session of  the  estate  of  the  testator  of  the 
value  of  f  16,037,  and  returned  and  filed  an 
Inventory  thereof  on  May  11,1868.  Dpon 
a  final  settlement  of  his  accounts  in  Sep- 
tember, 1889,  the  court  found  in  his  bands 
a  balance  of  912,577.  This  balance,  by  the 
decree  of  distribution,  was  given  to  the 
plaintiff,  who  brought  this  suit  on  the  ex- 
ecutor's bond  to  recover  the  full  penalty 
thereof,  which  is  $6,000.  The  only  point 
made  for  the  appellantis  that  the  probute 
court  acquired  no  Jurisdiction  to  probate 
the  will,  or  to  Issue  letters  testamentary, 
and  therefore  that,  as  to  the  surety,  the 
executor's  bond  Is  void.  The  only  alleged 
defect  in  the  proceedings,  by  reason  of 
which  it  is  claimed  that  the  probate  coart 
failed  to  acquire  Jurisdiction,  Is  that  no 
order  of  that  court,  directing  the  issuance 
of  a  citation  to  the  heirs  residing  in  the 
coanty,  as  required  by  section  14  of  the 
probate  act  of  1851.  is  found  upon  the  rec- 
ords or  flies  of  the  court,  except  so  far 
as  It  appears  by  recital  In  the  order  ad- 
mitting the  will  to  probate.  Section  14 
of  the  act  of  1851  provides:  "If  the  heirs 
of  the  testator  reside  in  the  county,  the 
conrt  sliall  also  direct  citations  to  be  issued 
and  served  upon  tbem  to  appear  and  con- 
test the  probate  of  the  will  at  the  time 
appointed."  The  order  admitting  the 
will  to  probate,  and  appointing  Hatha- 
way executor,  recites,  among  other  things, 
that  due  proof  was  made,  to  the  satisfac- 
tion of  the  court,  "that  notice  has  been 
given  of  the  time  appointed  for  proving 
said  will,  and  for  hearing  said  petition, 
and  that  citations  have  been  duly  issued 
and  served,  as  required  by  the  previous 
order  of  this  court,  and  It  appearing  to 
this  conrt  that  notice  has  been  given  ac- 
cording to  law  to  all  parties  interested," 
etc.  In  the  absence  of  any  other  record, 
evidence  of  an  order  tbat  a  citation  issue 
to  the  heirs  residing  in  the  county,  or  of 
its  service,  I  think  these  recitals  sufficient 
to  warrant  the  presumption  tbat  such 
order  had  been  regularly  made,  and  tbat 
the  citations  had  been  duly  issued  and 
served.  It  might  be  otherwise  if  it  ap- 
peared of  record  that  an  insufficient  order 
relating  to  the  citation  had  been  made,  or 
that  the  citation  Issued  was  not  In  sub- 
stantial compliance  with  the  order,  or 
that  the  mode  of  service  was  fatally  de- 
fective, as,  in  such  case.  It  would  not  be 
presumed  that  a  different  order  had  been 
made  or  a  different  citation  issued,  or  that 
service  had  been  made  In  a  different  mode; 
but  the  record  does  not  show,  or  purport 
to  sbow,  tlie  form  or  Bubstance  ol  the 


order,  or  of  the  citation,  nor  the  mode  of 
servleo;  and  therefore  the  presnmptloa 
that  the  order  to  lasne  and  serve  the  dta" 
tion  was  resnlarly  made,  and  tbat  the  <^ 
tation  was  regularly  issned  and  snrved. 
does  not  contradict  the  record  in  s^y  re- 
spect, but  is  in  perfect  accord  with  ibe  re- 
citals of  the  order  admitting  the  will  to 
probate.  Freem.  Judgm.  §S  125.  180; 
Black,  Judgro.  {  277;  Irwin  y.  Backus.  25 
Cal.  214;  Fox  v.  Minor,  32  Gal.  120.  Againj 
the  bond  in  suit  recites  that  "by  order  of 
the  probate  court  of  the  county  of  Sao- 
ramento,  duly  made  and  entered  on  the 
11th  day  of  May,  A.  D.  1868.  the  above- 
bounden  Charles  W.  Hathaway  was  ap- 
pointed executor  of  the  estate  of  Ferris 
Jewett  Moore,  deceased,  upon  executing 
a  bond,"  etc.  TTnder  the  circumstances  of 
this  case,  both  Hathaway,  the  principal, 
and  Earl,  the  surety,  are  estopped  by  this 
recital  in  the  bond  from  denying  that  the 
order  appointing Hathawnyesecutor  was 
"duly  made  and  entered."  People  v. 
Jenkins,  17  Cal.  500;  Fox  ▼.  Minor,  32  Cal. 
120;  Bigelow,  Estop.  861,  and  cases  cited  ; 
Brandt,  Sur.  §§  29,  30;  People  v.  Falconer, 
2Sandf.  8.1;  iicCluve's  Case,  SO  Pa.  St.  167; 
Foster  v.  Cora.,  35  Pa.  St.  148.  £  think 
the  Judgment  and  order  should  be  af- 
firmed. 

We  concur:  Belchbb,  C;  FrrzesB- 
AU>,  C. 

Per  CuBUU.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and 
order  are  affirmed. 


'  SI  Cal.  6M 

Harms  v.  Siuya  et  al.   (No.  18,801.) 

(Supreme  Court  of  Calif omla.    Nov.  14, 1891.) 
MoBTOAOBS  —  Certificate  op  Ackxcwlbdoice^it 

— SUBSEQCEKT  IS'CCUBRAXCERS. 

Civil  Code  Cal.  $2057,  provides  thatamort- 
gage  on  growing  crops  is  void  "as  against  credit- 
ors ol  the  mortgagor  and  subsequent  purchasers 
and  incumbrancers  for  value  and  in  good  faith, 
unless"  accODipanied  by  a  certain  affidavit  and 
acknowledgment,  proved,  oertiiled,  and  recorded 
in  like  manner  as  grants  of  real  property.  Held 
that,  where  plaintiff  took  a  mortgage  on  growing 
crops,  knowing  that  defendants  held  a  prior  mort- 
gage thereon,  but  without  Knowledge  tbat  such 
mortgage  was  defective  for  want  of  the  pre- 
scribed certificate,  plaintiff  is  not  a  subsequent 
incumbrancer  in  good  faith,  and  defendants' mort- 
gage is  valid  as  agaiiiBt  plainUfl. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  Monterey 
county ;  John  K.  Alexander,  Judge. 

Action  by  George  Harms  against  M. 
Bruno  Sllva  and  L.  B.  Keating  to  recover 
100  tons  of  baled  hay,  or  Its  vslue.  Judg- 
ment for  defendants.  Plalntitt  appeals. 
Affirmed. 

Getl  &  Morehouse  and  O.  W.  Roadhunse, 
for  appellant.  Doro  &  Parker  and  Fred- 
erick Hberwood,  for  respondents. 

Trmplb,  C.    This  action  Is  to  recover 

100  tons  of  baled  hay,  or  the  value  De- 
fendants had  Judgment,  and  plalntitt  ap- 
peals from  It  and  the  order  refusing  a  new 
trial.  The  hay  was  raised  by  Sllva,  who 
on  Jannary  21, 1S89,  mortgaged  the  same, 
then  a  growing  crop,  to  Keating,  to  8ecur» 
the  sum  of  1350,  with  interest;  also"  what- 
ever farther  necessary  costs  that  may  b« 
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needed  to  j^uard  and  care  for  said  crops." 
The  mortgage  wau  duly  executed,  and  had 
attached  to  it  the  afUdavit  required  by 
section  2957  ol  the  Civil  Code;  but  the  offi- 
cer neRlected  to  certify  the  acknowledg- 
ment, and  Keating  had  the  morTgage  re- 
corded by  the  county  recorder,  'without 
thecertlficate.  AfterwardH,  March  2<J,  1889, 
Silva  murtgased  the  same  crop  to  plaintiff 
to  secure  a  debt  due  from  Silva  to  blm. 
Plaintiff  took  his  mortgage  with  full 
knowledge  of  Keating's  mortgage,  and 
expecting  at  the  time  to  obtain  a  second 
lien,  being  unaware  of  any  defect.  Plain- 
tiff's mortgage  was  duly  executed,  and 
was  recorded  on  the  day  it  was  executed. 
Each  mortgage  contains  astipulation  giv- 
ing the  mortgagee  a  right  to  take  posties- 
slon  of  the  crop  when  harvested.  June  12, 
18S9,  the  hay  having  been  cut  and  baled, 
the  plaintiff  attempted  to  takeponsession, 
and  did  receive  and  haul  a  way  eight  bales. 
Itetnming  for  more,  be  found  defendant 
Keating  in  posBession,  whereupon  he  com- 
menced this  action. 

The  only  question  in  the  case  is  whether 
Keating's  mortgage  is  void  as  to  plaintiff. 
Section  2U65  ol  the  Civil  Code  prescribes 
that  chattel  mortgages  may  be  made  up- 
on certain  personal  property  therein  enu- 
merat«d,  and  including  growing  crops. 
Section  2966  provides  a  form  with  which 
such  mortgage  must  substantially  com- 
ply. Keating's  mortgage  does  substan- 
tially comply  with  the  prescribed  form. 
The  next  section  makes  such  mortgage 
void,  "as  against  creditors  of  the  mort- 
gagor and  subsequent  purchasers  and  In- 
cumbrancers ol  the  property  in  good  faith 
and  for  value,  unless"  accompanied  by  a 
certain  affidavit  and  acknowledgmrnt, 
proved,  certified,  and  recorded  In  like  man- 
ner as  grants  of  real  property.  The  fact 
that  the  mortgage,  in  the  absence  of  a 
proper  record,  Is  expressly  made  void  as 
to  purchasers  and  incumbrancers  for  value 
and  in  good  faith.  Implies  that  it  is  valid 
as  to  all  others  without  such  record.  Plain- 
tiff, having  taken  his  mortgage  with  lull 
knowledge  of  Keating's  mortgage,  is  not 
an  Incumbrancer  in  good  faith.  Oassner 
▼.  Patterson,  23  ('al.  29d,  is  not  in  point. 
As  the  statute  then  stood.  (St.  lS61,p.]97,) 
It  provided  that  no  chattel  mortgage 
should  be  valid  (except  as  between  the 
parties  thereto)  unless  made,  executed,  and 
recorded  according  to  the  provisions  of 
that  act.  As  the  statute  then  stood.  It 
might  well  be  said  that  a  chattel  mort- 
gage was  a  privilege  to  be  secured  only  by 
a  strict  conformlt.v  to  the  act.  The  Code 
provisions  as  to  those  chattels  nn  which 
a  mortgage  is  permitted  puts  them,  except 
as  tu  certain  specified  conditions,  on  the 
same  hasin  as  mortgagesupon  real  estate. 
It  matters  not  that  plaintiff  was  a  cred- 
itor, admitting  that  lie  is  shown  to  have 
been  such.  He  is  here  claiming  as  a  subse- 
quent incumbrancer  only,  and  has  no 
rights  in  this  matter  unless  be  acquired 
them  by  his  mortgage.  We  advise  that 
the  Judgment  and  order  be  affirmed. 

We  concur:    Belcher,  C. ;  Vancliep,  C. 

Peb  Cpbiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  are  affirmtd. 

v.27P.no.2U^6)) 
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Stevenson  v.  Colgan.    (No.  14,606.) 
iSupreme  Court  of  California.    Nov.  18,  ISfil.) 

CONSTITDTIONAL  LaW — ^LeOISLATIVB    FoWEBS— IN- 
VASION BT  THE  JUDICIABT. 

Where  an  act  of  the  legislature  appropri- 
ating: money  to  an  individual  for  services  ren- 
dered the  state  is  valid  on  its  f  aoe,  courts  cannot 
look  into  evidence  aliunde  to  determine  whether 
it  was  a  ^ft  in  violation  of  Uonst.  Cal.  art.  4, 
S  81,  providing  that  the  legislature  shall  have  no 
power  to  make  any  gift  of  any  public  money. 

In  bank.  Appeal  from  superior  court, 
city  and  county  ol  San  Francisco;  J.  V. 
CoFFET,  Judge. 

Petition  by  Jonathan  D.  Stevenson  tor 
maudamns  to  compel  one  Colgan,  as 
state  comptroller,  to  draw  a  warrant  on 
the  state  treasurer.  Judgment  for  peti- 
tioner.   Defendant  appeals.    Affirmed. 

Barbam  &  Boltov,  (Attjr.  Gen.  Hart, 
ain!cuscurlx,)lor  appellant.  Geo.A.Went- 
•worth  and  A.  P.  Van  Dazer,  lor  respond- 
ent. 

Da  Hatbn,  J.  This  is  an  application  for 
a  writ  of  maDdamva  to  be  directed  to  the 
defendant  as  state  comptroller,  and  com- 
manding him  to  draw  a  warrant  on  the 
state  treasurer  for  the  sum  of  fl25,  to 
which  amount  petitioner  claims  that  he 
is  entitled  by  virtue  of  the  provisions  of 
an  act  of  the  legislature  approved  March 
81,1891.  The  act  is  entitled  "An  act  for 
the  relief  of  Jonathan  D.  Stevenson,  and 
to  appropriate  money  therefor, "  and,  so 
far  as  necessary  to  be  stated  here,  it  is 
as  follows:  "Section  1.  The  sum  of  one 
hundred  and  twenty-five  dollars  per 
month,  payable  monthly,  for  the  period 
of  twenty-one  months,  is  hereby  appro- 
priated out  of  any  moneys  in  the  Mtate 
treasury  not  otherwise  appropriated,  for 
the  relief  of  Col.  Jonathan  D.  Stevenson: 
provided,  however,  that  said  appropria- 
tion shall  cease  upon  the  death  of  said 
Stevenson,  if  he  shall  die  before  said  pe- 
riod has  elapsed ;  the  sums  paid  under  the 
proTislons  of  this  act  to  he  accepted  by 
the  said  Stevenson  in  full  payment  and 
satlslactiun  of  all  claims  of  every  kind  and 
nature  that  be  may  have,  or  claim  to 
have,  against  said  state  for  services  or 
otherwise. "  The  answer  of  the  defendant 
alleges  that  petitioner  never  at  any  time 
had  or  has  "any  claim  of  any  kind  or  nat- 
ure whatsoever  against  the  state  of 
California  for  services  rendered,  or  for  any 
other  tliing  done,  had,  or  performed  by 
the  said  Jonathan  Stevenson,  or  for  any- 
thing of  value  furnished  to  the  state  of 
California;"  and  that  the  approprlatl'^n 
made  by  the  said  act  of  the  legislature 
was  intended  as  a  gift  to  the  petitiuner. 
The  answer  then  proceeds  in  an  Informal 
way  to  allege  that,  prior  to  the  admission 
of  California  as  a  state,  the  petitioner  ex- 
pended money  and  performed  services  "in 
surveying  and  preparing  charts  of  the 
bay  of  Suisun  and  the  Sacramento  and 
San  Joaquin  rivers, "and.  In  substance, 
avers  tbnt  this  service  and  expenditure 
of  money  constitutethefounilationol  peti- 
tioner's alleged  claim  against  tbe  state, 
and  for  which  the  appropriation  con- 
tained in  the  act  referred  to  was  made.  A 
demurrer  to  the  answer  was  sustained  by 
the  court  below,  and  thereupon  Judgment 
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was  rendered  In  favor  of  petitioner,  as  de- 
manded in  his  petition.  Tlie  defendant 
appeals. 

Section  81,  art.  4,  of  tlie  constltatlon, 
provides  that  tl)e  legislature  sliall  liave 
no  power  "to  malie  any  K^lt,  or  uutiiorize 
the  malting  of  any  Kift.  of  any  public 
money  or  thin;;  of  value,  to  any  individ- 
ual;"  and  section  32  of  the  same  artlcio 
also  declares:  "The  legislature  shall  have 
no  power  to  grant, or  authorize  any  coun- 
ty or  municipal  authority  to  grant,  any 
extra  compensation  or  allowance  to  any 
public  officer,  agent,  servant,  or  con- 
tractor after  service  has  been  rendered  or 
a  contract  has  been  entered  into  and  per- 
formed in  whole  or  in  part. "  By  these 
provisions  of  the  constitution  there  Is  de- 
nied to  the  legislature  the  right  to  make 
direct  appropriations  to  Individuals  from 
general  couHideratlons  of  charity  or  grati- 
tude, or  because  of  some  supposed  moral 
obligation  resting  upon  the  people  of  the 
state,  and  such  as  a  just  and  generous 
man,  although  under  no  legal  liability 
so  to  do,  might  be  willing  to  recognise  in 
his  dealings  with  others  less  fortunate 
than  himself.  It  was  because  of  abuses 
which  had  crept  into  legislation  by  rea- 
son of  the  unlimited  power  theretofore 
exercised  by  the  legislature  in  determining 
what  individual  claims  should  be  recog- 
nized by  private  act,  and  to  relieveinsome 
degree  legislators  from  the  Importunities 
of  persons  interested  in  securing  such  ap- 
propriations, that  the  power  of  the  leg- 
islature waa  thas  limited  by  the  present 
constitation  of  this  state.  In  this  view 
there  can  be  no  doubt  that  II  the  facts 
are  as  alleged  in  the  ans-wer  of  defendant 
the  act  under  consideration  ought  never 
to  have  been  passed.  But  these  facts  do 
not  appear  upon  the  face  of  the  act  itself, 
and  the  question  is  thus  presented  wheth- 
er it  is  competent  for  the  court  in  this  o» 
any  form  of  action  to  receive  evidence 
aUvndeto  establish  such  facts,  and  thus  to 
impeach  and  overthrow  a  law  which, 
upon  Its  face  and  independent  of  proof,  is 
presumptively  valid.  This  case,  as  thus 
presented,  is  to  be  distinguished  from 
those  in  which  it  has  been  held  that  the 
conrt  may  look  Into  the  journals  of  the 
legislature  for  the  purpose  ot  determining 
whether  a  statute  was  in  fact  passed  by 
the  requisite  votes  required  by  the  consti- 
tution. In  such  cases  the  question  is 
whether  the  law  was  In  fact  enacted,  and 
not  whether  the  legislature  In  passing  the 
statute  properly  discharged  Its  doty  by 
the  preliminary  ascertainment  of  facts 
wbicli  alone  would  Justify  such  legislative 
action. 

In  our  opinion,  the  question  which  we 
have  stated  as  the  one  for  decision  here 
must  be  answered  in  the  negative.  While 
the  courts  havp  undoubted  power  to  de- 
clare a  statute  Invalid,  when  it  appears 
to  them  in  the  course  of  judicial  action  to 
be  in  conflict  with  the  constitution,  yet 
they  can  only  do  so  when  the  question 
arises  as  a  pure  question  ot  law,  unmixed 
with  matters  of  fact,  the  existence  of  which 
must  be  determined  upon  a  trial,  and  as 
the  result  of,  it  may  be,  conflicting  evi- 
dence. When  the  right  to  enact  a  law  de- 
pends upon  the  existence  of  facts,  It  is  the 


duty  of  the  legislature  before  passing  tbe 
bill,  and  of  the  governor  before  approving 
It,  to  become  satisfied,  in  some  appropri- 
ate way,  that  the  facts  exist;  and  no  au- 
thority is  conferred  upon  the  courts  to 
hear  evidence  and  determine,  as  a  question 
of  fact,  whether  these  co-ordinate  depart- 
ments of  the  state  government  have  prop- 
erly discharged  such  duty.  Tiie  authority 
and  duty  to  ascertain  the  facts  which 
ought  to  control  legislative  action  are, 
from  the  necessity  of  the  case,  devolved  by 
the  constitution  upon  those  to  whom  It 
has  given  the  power  to  legislate,  and  their 
decision  that  the  facts  exist  is  conclusive 
upon  the  courts,  in  the  absence  ot  an  ex- 
plicit provision  in  the  constitution  giving 
tbe  judiciary  the  right  to  review  such  ac- 
tion. We  therefore  hold  that.  In  passing 
upon  tbe  constitutionality  of  a  statute, 
the  conrt  must  contine  itself  to  aconsider- 
ation  of  those  matters  which  appear  ap- 
on  the  face  of  the  law,  and  those  facts  of 
which  it  can  take  judicial  notice.  If  tbe 
law,  when  thns  considered,  does  not  ap- 
pear to  be  unconslitutional,  tbe  court  will 
not  go  behind  it,  and  by  a  resort  to  evi- 
dence undertake  to  ascertain  whether  tbe 
legislature  in  its  enactment  observer!  the 
restrictions  which  the  constltotiun  Im- 
posed upon  It  as  a  duty  to  do,  and  to  the 
performance  of  which  its  members  were 
bound  by  their  oaths  of  office.  "If  evi- 
dence was  required,  it  must  be  supposed 
that  it  was  l>efore  the  legislature  when  the 
act  was  passed  ;  and,  if  any  special  finding 
was  required  to  warrant  the  passage  of 
the  particular  act.  It  would  seem  that  tbe 
passage  of  the  act  itself  might  be  equiva- 
lent to  such  finding."  Cooley,  Const.  LIm. 
•187.  This  view  seeuis  to  be  sustained  by 
the  decisions  of  the  highest  courts  of  other 
states,  and  is  in  liarmony  with  the  central 
idea  of  the  constitution  in  prescribing  the 
Independence  and  equality  ot  the  three 
great  departments  ot  tlie  state.  Tbe  fol- 
lowing are  some  of  the  cases  which  in 
principle  sustain  the  conclusion  we  have 
reached :  Manufacturing  Co.  v.  8hanahau, 
(N.  Y.  App.)  28  N.  E.  Bep.  358;  Rumsey  v. 
People,  19  N.  T.  41 ;  Hovey  v.  Foster,  118 
Ind.  502,  21  N.  E.  Kep.  39;  Lnsher  v.Scites, 
4  W.  Va.  11;  De  Camp  v.  Eveland,  19  Barb. 
81. 

If  experience  shall  demonstrate  that  far- 
tber  restriction  upon  legislative  power 
over  the  SHl)Ject  ot  appropriations  of  pub- 
lic money  is  necessary,  it  is  within  the 
power  of  the  people  to  so  amend  the  con- 
stitution as  to  provide  that,  notwitn- 
standing  an  appropriation  made  by  the 
legislature  for  its  payment,  the  legality  of 
every  claim  against  the  stateshall  or  may 
be  the  subject  of  judicial  investigation  as 
to  the  facts  upon  which  it  rests.  Rat.  In 
the  absence  of  a  plain  direction  to  thtJit  ef- 
fect, the  courts  are  not  authorized  to  in- 
stitute such  an  Inquiry.  As  already  stated, 
the  act  In  question  does  not  show  npon  its 
face  the  nature  of  the  claim  which  the  pe- 
titioner made  against  the  state,  or  that 
the  appropriatitm  thereby  made  is  a  gift. 
The  statute  is  unusnal  Inform,  and  it  may 
be  dlfficnlt  to  assign  any  good  reason  tor 
the  singular  ])ro vision  that  tbe  state  shall 
discharge  by  monthly  installments  the  in- 
debtedness which  the  act  admits,  and,  in 
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the  event  of  petitioner's  death  before  it  is 
tally  paid,  shall  be  rele&aed  from  the  pay- 
ment of  any  bnlance  then  due;  but  this 
does  not  affect  the  question  of  the  power 
of  the  legislature  to  bo  proTide,  nor  au- 
thorize the  court  to  declare  that  the  act 
was  enacted  in  absolute  dlBrp^ard  of  the 
coDBtitutlon.    Jndgment  afBrmed. 

Wo   concur:      Oahoittte,   J.;    McFah- 

LAND,  J.;  IJHAKPSTBIN,  J.;  PATERSON,  J. 


n  Cal.  sss 

Marrinbr  v.  Drnmbon.    (No.  14,154.) 
(Supreme  Court  of  Calif oraia.    Nov.  17, 1891.  i 
On  rehearing.    For  former  report.  Bee 
27  Pac.  Bep.  927. 

Pbr  Curiam.  The  opinion  heretofore 
filed  in  the  above-entitled  cause  is  hereby 
modified  by  strilslng  therefrom  that  por- 
tion which  is  included  under  the  Hubdlvis- 
lons  numbered,  respectively,  2  and  3. 


91  Cal.  «55  

LiLLBY  et  al.  V.  Parkinson.  (No.  18,951.) 
(Supreme  Cov/rt  of  Calif  omia.    Not.  18,  1891.) 

Opinion  Evidbnce— Mxdioaii  Books. 

On  trial  of  an  action  fordamagea  for  negli- 
gence and  anskill fulness  of  a  physiuianin  setting 
plaintUT's  broken  arm,  it  is  error  to  permit  piaio- 
tiff  to  read  to  tier  medical  witnesses,  in  their  ex- 
amination In  chief,  extracts  from  a  standard  work 
on  surgery,  and  then  to  ask  them  if  what  was 
80  read  corresponds  with  their  own  judgment. 

Department  2.  Appeal  from  superior 
court.  Contra  Costa  connty;  J.  P.  Jones, 
Judge. 

Action  by  Sarah  E.  Lilley  against  Dr. 
Parkinson  for  damages.  Judgment  for 
plaintiff.  The  defendant  appeals.  Re- 
versed. 

(ieu.  A.  Knight  and  A.  C.  Hartley, 
(Knight  Jt  Heggerty,  of  counsel,)  for  ap- 
pellant. Eli  R.  Cbuae,  (C.  Ed.  Miller,  of 
coausel,)  for  respondent. 

Dk  Haven,  j.  The  defendant  is  a  phy- 
sician and  surgeon,  and  this  action  is  to 
recover  damages  for  his  alleged  negli- 
gence and  unskillfulnesB  in  setting  a  bro- 
ken arm  of  the  plaintiff,  Sarah  12.  Lilley. 
The  plaintiff  recovered  a  judgment  for 
$1,000.  Ttie  defendant  appeals.  Upon  the 
trial  the  plaintiff  was  permitted,  in  the 
examination  In  chief  of  medical  witues8>>8 
called  by  herself,  to  read  extracts  from 
Agnew'B  Surgery,  Bbuwn  to  he  a  stand- 
ard work  and  authority  on  that  subject, 
and  then  to  ask  the  witnesses  if  what 
was  so  read  corresponded  with  their  own 
Judgment.  The  decision  of  the  court  in 
overruling  the  objection  of  defendant  to 
this  mode  of  examination  was  erroneous. 
The  only  effect  of  these  questions  and  an- 
swers was  to  place  before  the  jury  the 
opinion  of  the  author  of  the  book  referred 
to,  and  it  Is  also  apparent  that  this  was 
the  object  souBrlit  g^t  Jt  is  not  permissi- 
ble, in  this  manner,  j^  evade  tlie  general 
rule  of  evidence,  y,]^,^t>  ^^e^ndea  xneOical 
books  and  "P^o'otiJ'ond  *l>frel„  rb  Incom- 
petent. Cova.  y.^tVO'irttnt,  jT^./ir^s.  122; 
Gallagher  ''•^^//l^  Vf  v^--  «7  Cvf^t"    e  Pac 


Railroad  Co.,  SO  Cal.  399,  26  Pac.  Rep.  894; 
City  of  Bloomiiifftoav.  Shroch.  110  111. 
219, — it  was  held  not  competent,  upon 
cross-examination  of  a  witness,  to  read 
to  him  extracts  from  medical  books,  and 
ask  hiin  whether  he  agreed  in  opinion 
with  the  author,  wheu  it  was  apparent 
that  the  sole  object  of  so  doing  was  to 
get  before  tlie  Jury  the  extracts  so  read  as 
original  evidence  to  sustain  the  theory  ol 
the  party  ho  cross-examining  the  witness. 
Tlie  principle  upon  which  those  cases 
were  decided  applies  with  even  more  force 
to  the  facts  of  this  case,  where  the  same 
forliidden  i-eMult  was  accomplished  by  the 
manner  in  which  the  direct  exiiinination 
of  the  witnesses  for  plaintiH  was  conduct- 
ed.   Judgment  and  order  revei-sed. 

We    concur:    Shabpsteln,  J.;   McFar- 
LAND,  J. 


["if/ 


0*^' 
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EsTEP  V.  Armstronq.  (No.  13,090.) 
(Supreme  Court  of  California.  Nov.  18, 1891.) 
RioHTS  or  Heiks — Recovekt  or  Land. 
Under  Code  Civil  Proc.  Cal.  S  1452,  pro- 
viding that  an  executor  or  administrator  is  enti- 
tled to  the  possession  of  all  the  real  and  personal 
estate  of  his  decedent,  and  the  rents  and  profits 
of  the  real  estate  until  the  estate  is  settled,  or 
until  delivered  over  by  order  of  the  court  to  the 
heirs  or  devisees,  and  that  the  heirs  or  devisees 
may  themselves,  or  jointly  with  the  executor  or 
administrator,  maintain  an  aotion  for  the  pos- 
session of  the  real  estate,  or  for  the  purpose  of 
quieting  title  to  the  same  against  anv  one  except 
the  executor  or  administrator,  an  heir  at  law 
may  maintain  an  aotion  against  one  not  the  ex- 
ecutor to  recover  possession  and  rents  of  real  es- 
tate of  tvhich  the  testator  died  seised  in  lee,  and 
which  his  will  directed  should  be  converted  into 
money  by  his  executrix  as  soon  as  practicable  in 
her  judgment,  since  such  direction  does  not  vest 
title  to  the  land  in  the  executor. 

Department  2.  Appeal  from  superior 
court.  Lake  connty;  Rodney  J.  Hudson, 
Judge. 

Action  of  ejectment  by  Amanda  C.  Estep 
against  James  B.Armstrong.  Judgment 
for  defendant.  The  plaintiff  appeals.  Re- 
versed. 

T.  B.  Oament  and  J.  B.  Gove,  for  appel* 
lant.  R.  W.  Crump  and  Wooda  Crawford, 
for  respondent. 

Shakpstbin,  J.  This  is  au  appeal  from 
a  judgment  entered  against  the  plalntin 
and  in  favor  of  the  defendant  in  an  action 
of  ejectment.  The  record  consists  of  the 
pleadings,  findings,  judgment,  and  a  bill 
of  exceptions.  The  court  found  that  the 
plaintiff,  Amanda  C.  Estep,  is  the  daugh- 
ter and  heir  at  law  of  Joseph  H.  Esbep,  de- 
ceased. That  the  said  Joseph  H.  Estep 
was,  at  the  time  of  his  death,  seised  in  fee 
and  possessed  of  those  certain  lands  and 
premises  in  the  complaint  mentioned 
known  as  the  "Fitzgerald  Tract,"  de- 
scribing the  same  according  to  the  United 
States  survey.  That  at  the  time  of  his 
death  said  Joseph  H.  Estep  was  the  own- 
er of  the  undivided  one-half  ol  all  the  re- 
mainder of  the  land  described,  as  a  tenant 
in  common  with  the  defendant  James  B. 
Armstrong,  who  owned  the  other  undivid- 
ed halt  thereof.  That  the  defendant,  at 
the  time  of  the  commencement  of  this  ac- 
tion, was,  and  still  is,  in  posseBsion  of  cer- 
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tain  of  tbe  lands  In  the  complaint  de- 
scribed, which  landR  are  fully  and  parttco- 
lariy  described  In  said  finding.  That  said 
Joseph  H.  Eatep  left  a  last  will  and  testa- 
ment, of  which  a  copy  is  set  out  in  said 
finding,  one  clause  of  which  only  is  ma- 
terial in  this  rase,  and  that  is  as  follows: 
"It  is  my  will  that,  so  soon  after  my  de- 
cease as  practicable  in  the  Judgment  of 
my  execntriz  hereinafter  mentioned,  all 
my  property,  whether  real,  personal,  or 
mixed,  be  converted  into  money."  That 
said  will  was  duly  admitted  to  probate  by 
the  probate  court  of  Lake  county  on  the 
2l8t  day  of  February,  1S76.  That  plain- 
tiff has  never  at  any  time  been  the  owner, 
or  seised  in  fee  or  otherwise,  or  possesHed 
or  entitled  to  the  possesBlon,  of  the  lands 
described  in  the  amended  complaint  here- 
in, or  in  any  cause  or  causes  of  action 
ber°in,  or  of  any  Interest  In  said  lands,  or 
any  part  thereof,  or  of  any  of  them.  That 
defendant  never  at  any  time  did  oast  or 
eject  plaintiff  from  any  of  the  lands  de- 
scribed In  said  amended  complaint,  or  in 
any  cause  or  causes  of  action  set  out  in 
said  complaint.  The  bill  of  exceptions 
shows  that  the  facts  found  by  the  court 
in  the  lBt,2d,  3d,  and  4th  findings  were  ad- 
mitted, and  plaintiff  then  offered  evidence 
to  ahow  the  valne  of  the  rents  of  the  prem- 
Ises,  admitted  to  have  been  in  defendant's 
poHsession  at  the  commencement  of  this 
action,  to  which  defendant  objected,  on 
the  ground  that  such  evidence  was  Incom- 
petent, irrelevant,  and  immaterial,  for  the 
reason  that  plaintiff  bad  shown  by  her 
own  evidence  that  she  was  never  at  any 
time  the  owner  of  any  right  to  or  Interest 
in  the  land.  The  court  sustained  the  ob- 
jection, and  plaintiff  excepted. 

An  heir  may  maintain  an  action  for  the 
possession  of  the  real  estate,  or  for  the 
purpose  of  quieting  title  to  tbe  same, 
against  aoy  one  except  the  executor  or 
administrator.  Code  avll  Proc.  9  l'l52.i 
Does  tbe  direction  contained  in  the  will, 
to  have  all  his  property  converted  Into 
money  as  soon  as  practicable  after  tbe 
death  uf  tb«  testator,  deprive  tbe  heir  of 
the  right  to  maintain  an  action  for  the 
poHsession  of  the  real  estate  of  which  the 
testator  died  seised  In  fee?  There  Is  no 
express  devise  in  the  will  of  any  of  the  real 
estate  of  which  the  testator  died  seised  In 
fee.  In  Bergen  y.  Bennett,  1  Caines,  Cas.  1, 
Kent,  J.,  said :  "Ifa  man  by  his  will  directs 
his  executors  to  sell  bis  land,  this  is  but  a 
bare  authority,  without  Interest;  for  the 
land  In  the  mean  time  descends  to  the  heir 
at  law,  who,  until  the  sale,  would  at  com- 
mon law  be  entitled  to  the  profits."  It 
was  as  well  settled  when  this  was  said, 
as  It  is  now,  that  where  there  is  a  direc- 
tion in  a  will  to  have  land  converted  Into 

'  Code  Civil  Proc.  Cal.  {  1453,  provides  that  an 
ezecntor  or  administrator  is  entitled  to  the  pos- 
session of  all  the  real  and  personal  estate  of  his 
decedent,  and  to  receive  tbe  rents  and  profits  ot 
tbe  real  estate  until  tbe  estate  is  settled,  or  until 
It  is  delivered  over  by  order  of  the  court  to  tbe 
heirs  or  devisees,  and  that  tbe  heirs  or  devisees 
may  tbemselves,  or  Jointly  with  the  executor  or 
administrator,  mulntain  an  action  for  the  posses- 
sion of  the  real  estate,  or  for  the  purpose  of 
auieting  title  to  the  same  against  any  one  except 
le  executor  or  administrator. 


money  the  conversion  takes  place  as  from 
tbe  death  of  the  testator.  Tbe  provision 
of  tbe  Code  that,  "where  a  will  directs  the 
conversion  of  real  property  Into  money, 
such  property  and  all  Its  proceeds  must 
be  deemed  personal  property  from  the 
time  of  the  death  of  the  testator, "  Is  sim- 
ply declaratory  of  the  common  law.  It 
was  said  by  the  chancellor  In  Haxtnn  v. 
Corse,  2  Barb.  Ch.  521,  that,  "to  deprive 
an  heir  or  distributee  of  the  property 
which  the  law  gives  him  in  case  of  intes- 
tacy, the  testator  most  make  valid  and 
effectual  disposition  thereof  to  some 
other  person. "  "We  think,"  says  the  su- 
preme court  of  Indiana,  that  "it  is  well 
settled  by  the  current  of  American  as  well 
as  of  English  decisions  that  mere  direction 
to  an  executor  to  sell  lands  for  the  pur- 
pose of  paying  legacies  or  making  dititri- 
butiuns  does  not  vest  any  title  to  the 
land  in  the  executor.  To  cut  off  the  heir 
at  law  the  estate  inust  be  devised  express- 
ly or  by  implication  to  some  other  per- 
son." Clendennlng  v.  Lianlus,  3  Ind.  441. 
The  Code,  In  our  opinion,  has  not  changed 
the  law  in  this  respect.  Tbe  Code  does 
not  declare  that  a  direction  to  convert 
land  into  money  shall  vest  the  title  to  the 
land  In  the  executor.  It  leaves  the  law, 
as  it  always  has  been,  that  the  direction 
in  wills  to  convert  land  Into  money,  or 
money  into  land, is  tor  the  benefit  of  those 
for  whose  use  the  conversion  is  Intended 
to  be  made,  and  that,  as  to  them,  it  is 
deemed  to  have  been  made  from  the  death 
of  the  testator.  But  the  Code  does  not 
provide  that  such  a  direction  in  a  will 
sball  operate  as  a  devise  ot  the  land  di- 
rected to  be  converted  to  the  executor. 
In  the  absence  of  any  devise  ot  the  land, 
the  title  vests  In  the  heir  on  the  death  of 
the  ancestor,  and  the  heir  may  maintain 
an  action  to  recover  the  poBsession  of  it 
against  any  person  other  than  the  admin- 
istrator or  executor.  The  findings  that 
the  plaintiff  is  the  heir  at  law  of  Joseph  U. 
Estep,  deceased,  and  that  he  died  seised  in 
fee  of  certain  of  the  demanded  premises, 
are  in  conflict  with  the  finding  "that 
plaintiff  has  never  been  the  owner,  or 
seised  in  fee  or  otherwise,  or  possessed  or 
entitled  to  the  possession,  of  the  lands 
described  in  the  amended  complaint  here- 
in, or  in  any  cause  or  causes  of  action 
herein,  or  of  any  Interest  in  said  lands,  or 
any  part  thereof,  or  of  any  of  them." 
That  is  a  sufficient  gronnd  for  reversing 
the  Judgment.  The  court  erred  in  exclad- 
ing  evidence  ot  the  value  of  tbe  rents  of 
the  demanded  premises  while  in  the  de- 
fendant's possession.  As  the  heir  at  law, 
she  was  entitled  to  the  rents,  issues,  ami 
profits  of  the  land  so  long  as  she  was 
wrongfull.v  kept  oat  ot  the  possession 
thereof.  Judgment  reversed,  and  cause 
remanded  for  a  new  trial. 

We  concui :     De  Haven,   J. ;    McFar- 
LAND,  J. 

^—^  n  Cat  eM 

Lanuak  v.  Lanoan.    (No.  13,59t3.) 

(Supreme  Court  of  California.    Nov.  18, 1891.) 

Divorce— Alimony. 

1.  The  court  had  jurisdiction,  in  a  divorce 

case,  to  order  defendant  to  pay  plaintiff  C25  per 
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month  alimDny,  thoogh  issue  of  fact  had  not  been 
joined,  and  there  vras  pending  a  demairer  to  the 
complaint. 

2.  The  order  was  nut  erroneoas  because  the 
requirement  to  pay  the  amount  fixed  by  it  maa 
not  expressly  limited  to  such  time  as  the  action 
sboold  be  pending. 

Department  2.  Appeal  from  Hupeiiur 
court,  city  and  county  of  San  Francisco ; 
Walter  H  Lf.vt,  Judf^e. 

Action  by  LaiiKan  against  Lankan  tor 
a  divorce.  Uefendaot  was  ordered  to  pay 
$25  per  moiitli  alimony  to  the  plalntttf, 
and  from  sucb  order  he  appealed.  Af- 
firmed. 

Matthews  tf-  Morse, for  appellant.  John 
E.  Saadstrom,  (Muaael  Eyn,  of  counsel,) 
for  respondent. 

Db  HAVF^',  J.  This  is  an  appeal  by  the 
defendant  from  an  order  made  In  enaction 
for  divorce,  allowing  the  pinlntiff  therein 
alimony.  The  order  is  as  follows:  "The 
order  to  show  cauHc  having  been  hereto- 
fore submitted  to  the  court  for  considera- 
tion and  decision,  and  now,  the  court  hav- 
ing fully  considered  the  same,  it  is  ordered 
that  the  defendant  pay  to  the  plaintiff  the 
sum  of  twenty-five  dollars  (925)  per  month 
alimony." 

1.  This  order  was  made  before  any  issue 
of  fact  was  Joined  iu  the  said  action  tor 
divorce,  and  while  there  was  pending  a 
demurrer  to  the  complaint,  which  demur- 
rer was  alterwards  sustained.  The  order 
is  not  erroneous  (or  this  reason.  The  ac- 
tion for  divorce  was  pending  at  the  time 
it  was  made,  and  the  court  had  undoubted 
Jurisdiction  to  make  it. 

2.  The  order  is  not  erroneous  because 
the  requirement  to  pay  the  amount  Axed 
by  It  is  not  expressly  limited  to  such  time 
as  the  action  in  which  it  is  made  shall  be 
pending.  Oy  necessary  implication  it 
ceases  to  have  any  operation  after  the  en- 
try of  Judgment. 

8.  We  cannot  say  that  in  making  the  or- 
der upon  the  facts  before  it  the  court  com- 
mitted any  abase  of  discretion.  Order 
affirmed. 

We  concur:     Sharpstein,  J.;  McFar- 

LANU,  J. 
91  CaL  «T 

Byrcm  T.Stockton  Combinbd  Harvebtrr 

&  AOBicui.TUKAL  Works.    (No.  14,183.) 
(Suprem*  Court  cf  Calif omta.     Nov.  18,  1891.) 
Uhanoe  op  Vbsitb. 
In  an  action  for  breach  of  warranty  of  a 
harvesting- machine  sold   plaintiff  by  defendant, 
and  which  plaintiff  alleged  failed  to  work,  defend- 
ant moved  for  a  change  of  venue  to  8.  county  on 
an  affidavit  alleging  that  it«  prinoipal  place  of 
business  was   in  said  county,  that  the   contract 
saed  on  was  made  there,  and  that  the  breach,  if 
any,  did  not  occur  in   the  county  in  which  the 
action  was  brought.     On  tbe    hearing   of  the 
motion  plaintiff  merely  read  his  verified  com- 
plaint, showing  that  be  wos  a  resident   of  the 
county  in  which  suit  waa   fronght,  and  alleging 
that  ute  breacn  of  con(|,^t  occurred  there,  but 
not  stating  where  the  cn^^a^ct  was  niatie  or  was 
to   have  been  pertorta^Ot^^gld,  th,,^^  ct»aiige 


of  venue  sbould  bare  k 
CowiaiBeioaen' 


grantee. 


2.    Appeal  ''■va^t)J^fi\'(*itt-t%af7l.l 
county;  W.  0.  ^Mj^^g^^^  ^pf'* 


\ 


'       UB 


Action  by  Martin  Byrnm  against  the 
Stockton  Combined  Harvester  &  Agricult- 
nrat  Works.  Defendant  appeals  from  an 
order  refusing  a  change  of  venue.  Re- 
versed. 

W,  L.  Dudley,  for  appellant.  W.  E.  Tur- 
ner and  L.  J.  Maddox,  for  respondent. 

TEMPr.E,  C.  Appeal  from  an  order  re- 
fuslnit  a  change  of  venue.  The  plaintiff 
resides  in  Stanislaus  county,  where  the  ac- 
tion was  brought,  and  is  a  farmer.  He 
purchased  from  defendant  n  Shippee  Com- 
bined Harvester,  which,  as  he  avers,  de- 
fendant guarantied  would  do  good  and 
satisfactory  work,  but  which  wholly  failed 
to  perform  asguarantied,  by  reason  where- 
of be  was  damaged.  Defendant  movert 
for  a  change  of  venue  to  San  Joaquin  coun- 
ty, upon  an  affidavit  showing  that  the 
principal  place  of  business  of  defendant 
is  in  Stockton,  San  Joaquin  county,  and 
that  the  contract  sued  upon  was  made  at 
defendant's  said  principal  place  of  busi- 
ness; also  that  the  brea.i*h  of  said  contract, 
if  any,  did  not  occur  In  Stanislaus  county. 
There  was  also  an  affidavit  of  merits.  On 
the  hearing  of  the  motion  the  plaintiff 
read  in  answer  only  his  verified  complaint. 
It  is  there  averred  that  defendant  is  doing 
business  In  the  state  of  California,  and, 
among  other  counties,  in  the  county  of 
Htanislaos;  that,  among  other  things,  the 
business  of  tbe  corporation  was  to  man- 
ufacture and  sell  a  certain  kind  of  machin- 
ery, known  as  the  Shippee  Combined  Har- 
vester, with  Shippee  and  Orattan  im- 
provements. A  contract  is  set  out  where- 
by defendant  sold  a  machine  to  plaintiff 
with  a  guaranty  as  to  performance,  to- 
wit,  that  said  harvester  would  do  and  per- 
form good  and  satisfactory  work  in  tbe 
harvesting,  cutting,  and  saving  of  grain, 
and  would  harvest  plaintiff's  grain  In 
Stanislaus  county  at  a  greatly  reduced 
expense,  etc.  It  Is  shown  that,  relying 
npou  the  representations  and  guaranty, 
he  purchased  the  machine,  took  it  to  his 
farm  in  Stanislaus  county,  where  it  whol- 
ly failed  to  perform ;  that  the  failure  was 
owing  wholly  to  tbe  faulty  manufacture 
and  construction  of  said  machine;  "that 
this  action  Is  brought  to  recover  dam- 
agcH  sustained  by  plaintiff,  growing  out 
of  the  breach  of  contract  of  defendant  as 
aforesaid ;  and  that  said  breach  occurred 
in  tbe  county  of  Stanislaus,  and  the  lia- 
bility of  defendant  thereon  occurred  in 
said  county."  Tbe  complaint  does  not 
state  where  the  contract  was  made,  or 
was  to  have  been  performed.  The  affida- 
vit of  defendant  states  that  the  contract 
was  made  in  tbe  county  of  San  Joaquin, 
where  the  principal  place  of  business  of 
the  corporation  is.  It  is  quite  immaterial 
whether  the  corporation  did  buBiness  in 
Stanislaus  county,  if  this  contract  was 
not  made  or  was  not  to  have  been  per- 
formed there.  The  affidavit  of  the  moving 
party  is  positive  to  the  effect  that  the 
contract,  the  breach  of  which  is  the  sub- 
ject of  the  action,  was  mode  in  San  Joa- 
quin count.y.  This  fact  is  not  controvert- 
1  ed  in  the  complaint,  but  it  is  there  stated 
I  that  the  breach  occurred  in  Stanislaus 
I  county.  This  is,  however,  a  mere  legal 
I  conclusion,  probably  drawn  by  the  plead- 
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er  from  the  tact  that  the  fallore  of  the  ma- 
chine to  perform  was  in  that  county.  It 
iB  merely  an  erroneous  opinion.  It  is  not 
stated  on  either  side  where  the  machine 
was  delivered  to  plaintiff,  but  as  the  sale 
wan  at  Stockton,  defoudnnt's  principal 
place  of  business,  the  presuniption  is  that 
It  was  dellvi'red  there.  If  the  machine 
was,  as  charged,  wholly  Inadequate  and 
nuadapted  to  perform  according  to  the 
guaranty,  tlie  breacli  was  there  and  then, 
and  not  when  it  failed  to  perform  on 
plaintiff's  farm  in  Stanislaus.  The  order 
appealed  from  should  therefore  be  re- 
rei-sed,  and  defendant's  motion  to  change 
the  place  of  trial  should  be  granted. 

We  concur:    Vanclief,  C;  Belchbr,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  order  appealed 
from  is  reversed,  and  defendant's  motion 
to  change  the  place  of  trial  is  granted. 


Tromans  v.  Mahi.man  et  nl.  (No.  13,149.) 
(Supreme  Cwurt  of  California.  Nov  19, 1891.) 
Homestead — Residence  on  Land. 
Defendants,  husband  and  wife,  were  liviDg 
in  S.  until  August  21,  lt>83,  when  the;  and  their 
children  left  the  city  witii  part  of  their  furni- 
ture, and  went  to  the  homestead  claimed,  where 
they  stayed  that  night  The  following  morning 
the  husband  returned  to  8.,  and  telegraphed  his 
wife  to  meet  hira  at  O.,  which  she  did,  and  there 
had  executed  and  recorded  a  declaration  of  home- 
stead, when  she  returned  to  the  alleged  home- 
stead. The  day  f  oUowiug,  the  wife  returned  with 
her  children  to  her  husband  at  S.,  where  thoyall 
remained.  Held,  that  there  was  no  actual  res- 
idence ou  the  land,  within  the  homestead  law, 
(Civil  CodeCal.  812«8.) 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  Alamedu 
county;  Noble  Hamilton,  Judge. 

.\ctlon  by  Joseph  Tromansagainst  Hen- 
ry Mahlnian  and  Mary  Jane  Mahinian  to 
recover  the  possession  of  a  house  and  lot 
claimed  )>y  defendants  as  a  homestead. 
Judgment  tor  defendants.  Plaintiff  ap- 
peals.   Reversed. 

Metcalt  A  Metc&lf  and  Benj.  WiUiama, 
for  appellant.  R.  Percy  Wri/fht,  for  re- 
sponden  ts. 

Belchek,  C.  In  June,  18S2,  one  Lee  con- 
veyed to  the  defendant  Henry  Mahlman  a 
lot  of  land  in  the  town  of  Hay  wards,  Ala- 
meda county.  In  May,  1883,  Mahlman 
conveyed  the  lot  as  a  gift  to  his  wife,  the 
defendant  Mary  Jane  Mahlman.  When 
these  conveyances  were  executed,  one  Fisk 
held  a  mortgage  made  by  Lee  ou  the  lot, 
and  both  conveyances  were  made  subject 
to  the  niortgage.  On  the  22d  day  of  Au- 
gust, 1SS,3,  Mrs.  Mahlman  executed  and 
caused  to  be  recorded  a  declaration  of 
homestead  on  the  lot,  which  was  in  all 
respects  in  accordance  with  the  provisions 
of  Kcction  1263  of  the  Civil  Code.  In  Janu- 
ary, 1S84,  Fisk  commenced  an  action 
against  the  mortgagor,  Lee,  and  Mrs. 
Mahlman  to  foreclose  his  mortgage,  aud 
such  proceedings  were  subsequently  had 
that  a  decree  of  foreclosure  was  duly  made 
and  entered  against  the  defendants  there- 
in. Under  thiH  decree  an  order  of  sale  was 
issued,  and  the  property  was  regularly 


sold  tn  the  plaintiff  herein,  who  in  Au- 
gust, 1887,  received  the  sherlM's  deed  there- 
for. In  December,  1887,  the  plaintiff  com- 
menced this  action  to  recover  posscKKion 
of  the  lot,  alleging  in  bis  complaint  that 
he  was  the  owner  of  tliesame  in  fee-simple 
absolute.  The  defendants,  by  their  an- 
swer, denied  that  plaintiff  was  the  owner 
of  the  lot,  or  of  any  part  thereof,  in  fee- 
simple  absolute,  or  at  all.  After  trial  Che 
court  found  the  facts  as  follows:  "(1) 
That  the  plaintiff,  Joseph  Tromans,  is 
not  the  owner  of  the  tract  of  land  men- 
tioned and  described  in  the  complaint  here- 
in, or  of  any  part  thereof,  either  in  fee-sira- 
|ile  absolute  or  at  all.  (2)  That  the  de- 
fendants, Henry  Mahlman  and  Mary  Jaue 
Mahlman,  are  the  owners  of  said  tract  of 
land,  and  of  every  part  thereof."  Judg- 
ment was  accordingly  entered  in  favor  of 
the  defendants,  from  which,  and  from  an 
order  refusing  a  new  trial,  the  plalntiQ  ap- 
peals. 

It  is  admitted  by  counsel  for  appellant 
that, since  Henry  Mahlman  was  not  made 
a  party  to  the  foreclosure  suit,  the  judg- 
ment should  be  athrmed  if  the  demanded 
premises  had  become  the  homestead  of  de- 
fendants before  that  suit  was  commenced ; 
but  it  is  contended  that  the  declaration  of 
homestead,  which  was  executed  and  filed 
for  record  by  Mrs.  Mahinian,  dhl  not  cre- 
ate a  valid  homestead, for  the  reason  that 
she  was  not  at  the  time  actually  residing 
upon  the  premises.  It  Is  objected  by  re- 
spondents that  the  statement  on  motion 
for  new  trial  contains  no  sufflclent  specifi- 
cations of  the  particulars  in  which  tlie  evi- 
dence is  alleged  to  be  insufiicient  to  justify 
the  decision  uf  the  court,  and  hence  that 
this  point  cannot  be  cottsidered;  but  we 
think  the  specifications  should  be  held 
HuRlcient.  "The  purpose  of  the  statute  is 
apparent.  It  was  to  direct  tlie  attention 
of  the  court  and  counsel  to  the  particulars 
relied  on  by  the  moving  party,  to  the  end 
that  the  evidence  bearing  on  the  sperifica- 
tlona  of  error  might  be  inserted  in  the 
statement,  and  considered  by  the  court." 
Eddelbuttel  v.  Durrell,  .55  Cal.  279.  In 
Pralus  V.  Mining  Co.,  35  Cal.  37,  a  specifi- 
cation similar  to  that  found  here  was  ad- 
mittea  to  be  sufficient. 

The  evidence  as  to  the  homestead  was 
as  follows:  Mrs.  Mahlman  testified:  "I 
am  one  of  the  defendants  in  this  case,  and 
was  residing  on  the  land  in  controversy  in 
this  action,  which  is  situated  at  Uay- 
wards.  Alameda  county,  at  the  time  the 
declaration  of  homestead  which  has  been 
spoken  of  was  made  and  filed  for  record. 
There  was  a  dwelling-house  on  the  land 
then.  My  father  and  all  the  family  I  had 
in  August,  1883,  were  living  there  with  me 
at  the  time.  Cross-examined :  My  bus- 
band  was  living  with  me  on  the  place  at 
Hay  wards  on  the  22d  day  of  August,  IS'^S. 
Before  that  time  we  were  living  at  717 
Stockton  street,  in  San  Francisco.  Was 
not  living  at  717  Stocktou  street  on  the 
22d  o[  August,  1883.  That  is  a  rooming- 
house.  My  furniture  was  not  all  there. 
Took  part  ol  the  furniture  to  the  place 
at  Hay  wards.  I  took  all  household  uten- 
sils; everything  up  to  a  broom.  The 
furniture  was  there  long  before.  It  was 
seut  over  in  Jauuary,  1S83.    My  husband. 
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my  father,  and  all  my  four  children  went 
to  Haywards  on  the  2l8t  of  Angust,  1883. 
My  husband  stayed  there  one  nlgbt,  and 
wentto  San  Francisco  the  following  morn- 
ing;. I  stayed  there  two  nights,  and  then 
went  back  to  San  Francisco.  We  did  not 
live  Id  the  house  at  Hay  wards  before  we 
went  on  the  2l8t  of  August,  1883.  After 
August  23,  1S83,  resided  continually  In  San 
Francisco,  until  about  November,  18K6. 
•  *  *  My  hasband  wentto  San  Francis- 
co by  the  morning  train  on  the  22d  of  An- 
gUBt,  18S3,  ami  sent  me  a  telegram  to  meet 
him  at  Oaliland  that  day,  and  I  met  him 
there.  The  declaration  of  homestead  was 
signed  and  acknowledged  by  me  at  Oak- 
land, and  after  it  was  taken  to  the  re- 
corder's office  myhusbiind  put  me  Into  the 
Haywards  train,  and  he  went  to  San 
Francisco.  1  returned  to  the  house  at 
Haywards,  and  remained  there  until  the 
following  day.  I  and  my  cliildrenand  my 
father  slept  In  the  house  at  Haywards  on 
the  night  of  the  22d  of  August,  1888.  We 
all  left  and  returned  to  San  Francisco  on 
tbe23dofAngast,1883.  I  took  The  blankets, 
sheets,  pillow-cases,  and  pillows  back 
with  me  to  San  Francisco.  I  had  no  other 
property  but  that  at  Haywards  at  the 
time  the  declaration  of  homestead  was 
filed.  Myhnaband  bad  not  filed  a  declara- 
tion of  homestead  at  that  time.  All  the 
land  except  thaton  which  the  housestands 
was  used  as  a  garden  and  orchard,  and  it 
was  all  Inclosed  with  a  fence.  Redirect 
examination:  My  idea  in  making  the 
declaration  of  homestead  was  that  my 
children  shnnid  have  a  home." 

Henry  Mahlman  testified:  "I  «m  one 
of  the  defpndants  in  this  case.  Beniember 
the  declaration  of  homestead,  which  has 
been  epoken  of  here,  being  filed.  On  the 
night  of  the  day  before  it  was  filed  J 
was  stopping  in  the  honse  ut  Haywards, 
with  my  wife  and  family.  Went  there  on 
the  2lRt  of  August,  1883.  I  went  alone. 
My  wife  and  children  went  the  same  day, 
along  with  her  father,  Mr.  Miller.  Went 
next  morning  to  San  Francisco,  to  at- 
tend to  business.  Had  a  declaration  of 
homestead  made  out  there,  and  tele- 
graphed my  wife  to  come  to  Oakland. 
She  came  in  the  afternoon,  and  signed  and 
acknowledged  the  declaration  of  home- 
stead,  which  was  recorded,  and  then  my 
wife  returiied  to  Haywards.  Cross-ex- 
amination :  I  rented  the  house  717  Stock- 
ton street,  San  Francisco,  about  1879. 
Paid  the  rent  to  Madison  &  BurKe  for  the 
months  of  August  and  September,  1883, 
and  right  along  for  two  or  three  years 
after  that.  My  furniture  and  things  were 
there  In  Angust,  1S88.  In  January,  1883, 
sent  part  of  the  furniture  over  to  the 
honse  in  Haywards.  Only  stayed  one 
night  there  in  August,  1883;  that  was  the 
night  between  the  2l8t  and  22d  of  August." 

George  W.  Miller  also  testified:  "I  am 
the  father  of  the  defendant  Mary  Jane 
Mahlman.  Remember  going  with  her  to 
Haywards,  and  taking  the  children.  I 
remember  Mahlman  went  there  the  same 
evening.  Kenieraber  going  to  Haywards 
before  that  with  an  expressman.  When 
I  went  with  my  daughter  andthe  children 
we  took  supper  at  the  house  of  a  man 
named  Geary,  who  lived  close  by.    I  went 


over  to  the  house  from  Geary's,  and  made 
it  as  comfortable  as  possible.  It  was  a 
small  house,  about  24x12.  with  two  roomn. 
We  all  slept  there  that  nlgbt.  The  next 
day  my  daughter  got  a  dispatch,  and  went 
to  Oakland.  I  remained  there  with  the 
children.  She  came  back,  and  stayed  with 
the  children  and  me  at  the  bouse  that 
night. - 

It  is  settled  law  in  this  state  that  to 
constitute  a  valid  homestead,  the  claim- 
ant must  actually  reside  on  the  premises 
when  the  declaration  is  filed.  Prescott  v. 
Prescott,  45Cal.  58;  Babcock  v.  Gibbs,  52 
Cal.  629;  Aucker  v.  McCoy,  56  Cal.  524; 
Pfister  V.  Dascey,  68  Cal.  672, 10  Pac.  Rep. 
117;  Lubbock  v.  McMann,  82  Cal.  228,23 
Pac.  Rep.  1115.  The  question,  then.  Is, 
does  the  evidence  show  that  Mrs.  Mahl- 
man was  actually  residing  on  the  prem- 
ises In  controversy  when  she  filed  her  dec- 
lare tlon  of  homestead  ?  We  are  unable  to 
see  how  this  question  can  be  anscvered 
otherwise  than  in  the  negative.  The  ob- 
vious purpose  of  the  statute  in  providing 
for  the  selection  of  a  homestead  was  to 
thereby  make  a  home  for  the  family, 
which  neither  of  the  spouses  could  incum- 
ber or  dispose  of  without  the  couiient  of 
the  other,  and  which  should  at  all  times 
be  protected  against  creditors.  To  effect 
its  purpose  the  statute  has  been  liberally 
construed  in  some  respects,  but  the  require- 
ment as  to  residence  at  the  time  the  dec- 
laration is  filed  has  been  strictly  con- 
strued. Thus  this  court  has  many  times 
used  and  emphasized  the  word  "actual- 
ly," to  show  that  the  residence  must  be 
real,  and  not  sham  or  pretended.  In  Bab- 
rock  V.  Glbbs,  supra,  the  homestead  claim- 
ants went  to  their  lot  in  the  evening, 
and  spread  a  blanket  for  a  roof,  and  slept 
under  it.  The  next  day  they  filed  a  decla- 
ration of  homestead,  and  commenced  the 
erection  of  a  house,  which  tiiey  completed 
and  moved  into  in  about  a  month.  It 
was  held  that  they  were  not  actually  re- 
siding on  the  premises  when  the  declara- 
tion was  filed,  and  hence  that  no  home- 
stead was  thereby  selected.  Hereitclear- 
ly  appears  from  the  evidence  that  the  re- 
spondents went  to  Haywards,  not  to 
make  their  home  or  place  of  abode  there, 
but  onl.v  to  spend  a  night  or  two,  and 
then  return  to  their  home  in  San  Francis- 
co. This  was  not  enough  to  constitute 
an  actual  residence.  In  our  opinion,  the 
Judgment  and  order  should  be  reversed, 
and  we  eo  advise. 


We  concur: 
ALD,  0. 


Vanclief,   C.  ;    Fitzgek- 


Per  Ccriam.  For  the  reasons  girenin 
the  foregoing  opinion  the  judgment  and 
order  are  reversed. 


•~^-~~  92  Cal.  tM 

Anderson  v.  Strassburger.    (No.  13,519.) 
(Supreme  Court  of  Calif  oraia-    Nov.  31, 1891.) 

Vbndok  and  Vendkb — Contract  to  Pdkchase  — 
Kecovert  op  Pabt  Patmen-t. 
Where  oao  wbo  has  a  contract  by  which 
he  can  at  anytime  acquire  the  legal  title  to  land, 
soils  to  another  who  kaows  of  such  contract,  giv- 
ing him  10  days  to  examine  the  title,  and  agreoinK 
to  refund  a  ^t  payment  U  the  title  does  not 
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prove  satisfactory,  the  failure  of  the  vendor  to 
obtain  a  conveyance  within  the  10  days,  so  that 
he  can  convey  to  the  vendee,  will  not  entitle  the 
vendee  to  rescind  the  contract  and  recover  tba 
money  paid,  in  the  absence  of  any  demand  on  the 
vendor  for  a  deed,  or  oSer  to  complete  the  par- 
obase,  or  notice  of  objection  to  the  title. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
W.  T.  Wallace,  Judge. 

Action  by  one  Anderson  against  one 
Strnssbarger.  Jodcinent  for  defendant. 
Plaintiff  appeals.     Affirmed. 

T.  J.  Rogers,  for  appellant.  E.  F.  Pres- 
ton, for  respondent. 

r>E  Haven,  J.  This  action  is  to  recover 
$500.  received  by  defendant  from  plaintiff, 
"as  a  deposit  and  in  part  payment"  for  a 
block  of  land  in  the  city  of  San  Francisco, 
which  plaintiff  agreed  to  purchase  from 
defendant.  The  contract  contained  the 
following  stipulations:  "Title  to  prove 
satisfactory,  or  the  money  to  be  refund* 
ed.  •  •  •  Ten  days  allowed  for  exam- 
ination of  title  and  completion  of  pur- 
chase." The  court  below  found,  among 
other  things,  that  at  the  date  of  the  con- 
tract the  title  to  the  property  agreed  to 
be  sold  was  in  the  defendant,  and  was  a 
satisfactory  title,  and  that  the  plaintiff 
was  not,  during  the  10  days  named  In  the 
contract,  nor  at  any  other  time,  ready  or 
willing  to  pay  the  remainder  of  the  pur- 
chase price;  and  that,  immediately  after 
making  the  contract,  he  left  San  Francis- 
co, where  the  contract  was  made,  and 
where  the  defendant  kept  a  business  office, 
"and  during  all  of  said  ten  days  thereafter 
the  plaintiff  avoided  the  defendant  for  the 
purpose  of  preventing  and  defeating  the 
completion  of  said  contract,  and  a  tender 
of  a  deed  to  him  by  defendant  in  pursu- 
ance of  said  contract."  Upon  these  flnd- 
Ings  Judgment  was  entered  for  the  defend- 
ant, and  the  plaintiff  appeals. 

The  findlugs  are  sufficient  to  support  the 
Judgment,  and  the  evidence  sustains  the 
tlndiuKs.  It  appears  that  at  the  date  of 
the  contract  the  legal  title  to  the  property 
which  plaintiff  thereby  agreed  to  purchase 
was  in  one  Lees,  the  defendant  being  enti- 
tled by  contract  with  Lees  to  a  convey- 
ance of  the  same  at  any  time  upon  the 
payment  of  a  certain  balance  ui>on  the 
purrhase  price.  This  fant  was  known  to 
plalntlH  at  the  time  when  he  made  tbepur- 
chase.  The  defendant  did  not  in  fact  ac- 
quire the  legal  title  to  the  property  he 
agreed  to  sell  plaintiff  until  mure  than  10 
■lays  after  the  date  of  plaintiff's  contract 
to  purchase,  and  because  of  this  fact  plain- 
tiff claims  the  right  to  rescind  thecontract 
and  recover  bis  deposit,  but  we  do  not 
think  so.  The  title  was  at  all  times  po- 
tentially In  the  defendant,  and  he  was  not 
In  default,  simply  because  no  formal  con- 
veyance was  made  to  him  by  his  grantor 
within  the  time  allowed  plaintiff  for  exam- 
ination of  the  title,  nor  was  there  any  ne- 
cessity for  bim  to  acquire  such  title  In  or- 
der tocarryout  his  agreement, until  plain- 
tiff notified  him  that  be  was  ready  to  com- 
plete the  contract  upon  his  part.  The 
plaintiff  was  allowed  10  days  within  which 
to  examine  the  title,  and  the  agreement, 
in  view  of  all  the  tacts  surrounding  the 


parties  at  the  time  It  was  made,  contem- 
plated that  defendant  should  receive  no- 
tice of  the  approval  of  the  title  he  was  to 
obtain  from  Lees,  or,  if  not  approved  as 
satisfactory,  that  be  should  be  Informetl 
of  any  objection  which  after  such  exami- 
nation plaintiff  might  have  to  the  same, 
and  he  was  entitled  to  a  reasonable  time 
thereafter  within  which  to  perfect  his  title 
or  remedy  any  defects  discovered  by  |ilain> 
tiff;  and  not  until  the  giving  of  such  no- 
tice, and  an  offer  by  plaintiff  to  fully  per- 
form the  contract  on  hla  part  upon  receiv- 
ing a  perfect  title,  and  the  refusal  of  de- 
fendant tbereaftertoconvej'in  accordance 
with  the  terms  of  bis  agreement,  would 
plaintiff  bavetherightto rescind  theagree- 
ment  and  recover  the  amount  paid  by  him 
thereon.  These  views  are  fully  sustained 
by  thecases  of  Englander v.  Rogers,  41  Cal. 
420;  Dennis  v.  Strassburger,  89  Cal.  583.  26 
Pac.  Rep.  1070:  and  Easton  v.  Montgom- 
ery, (Cal.)  27  Pac.  Rep.  280,— and  arc  deci- 
sive of  all  questions  involved  In  this  ap- 
peal.   Judgment  and  order  affirmed. 

We  concur:  McFabland,  J.;  Shahp- 
8TEIN,  J. 

n  Cal.   41 

PuoPLS  y.  Hoxo  Qdin  Moon.    (No.  20,820.) 

(Supreme  Cov/rt  of  Calif  omia.   Nov.  21, 1891.) 

Falsi  Fbetbhses  —  Supficiekct  or  Evidence — 
New  Thiai. 

1.  On  a  prosecution  for  obtaining  money  nn- 
der  false  pretenses  tbe  prosecuting  witness  did 
not  testify  tbat  he  believed  the  alleged  falsa 
statements,  or  that  they  induced  him  to  pay  over 
the  money.  There  was  a  substantial  conflict  in 
the  other  evidence,  but  it  seemed  to  preponder- 
ate In  favor  of  defendant.  Beld,  that  a  verdict 
of  guilty  should  not  be  disturbed  on  appeal.  Pat- 
BBsoM,  J.,  dissenting. 

ii.  A  new  trial  on  the  groand  of  newly-dis- 
covered evidence  Is  properly  ref ased  where  sub- 
stantially the  same  matters  set  forth  in  tbe  affi- 
davit were  testified  to  by  the  witnesses  at  tbe 
Mai,  the  only  diiference  being  tbat  a  oertoin 
statement  made  by  defendant  was  testified  to  by 
witnesses  as  having  been  made  before  the  trial, 
while  tbe  afSdavit  referred  to  statements  made 
subseqaent  to  the  trial. 

In  bank.  Appeal  from  superior  court, 
Banta  Crui  county:  F.  J.  McCann,  Judge. 

Information  against  Hong  Quln  Moon 
tor  obtaining  money  under  false  pre- 
tenses. Judgment  of  conviction.  De- 
fendant appeals.    Affirmed. 

Lveaa  F.  Smith,  for  appellant.  CtiH 
E.  LindaSky  and  Atty.  Gen.  Bart,  for  the 
Ptfople. 

Prr  CuitiAM.  The  defendant  vraa 
charged  with  having  obtained  from  one 
Dong  Toy  the  sum  of  f  150  by  means  of 
false  and  fraudulent  pretenses  and  repre- 
sentations. Tbe  Information  in  sufficient, 
and  there  were  no  errors  in  the  Instruc- 
tions of  the  court.  The  jury  were  In- 
structed that  before  the  defendant  could 
be  convicted  It  must  be  shown  beyond  a 
reasonable  doubt  that  tbe  representations 
alleged  were  false,  and  made  with  Intent 
to  defraud  Dong  Toy,  and  that  they  In- 
duced him  to  part  with  his  money.  Dong 
Toy  did  not  testify  that  he  believed  the 
alleged  statemout  of  the  defendant,  or 
that  It  Induced  him  to  pay  orer  the  mon- 
ey; but  in  cases  of  tbis  kind,  while  the 
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teBtiiunn;  of  the  prosecntor  Ib  ordinarily 
the  best  evidence  of  the  effect  which  the 
alleged  Btatemcnts  had  upon  him,  It  la  not 
CBBcntlal  to  a  conviction  that  he  Hhonld 
testify  expressly  that  the  false  pretenaea 
Induced  him  to  act  aa  he  did.  The  Jury 
may  be  fully  satisfied  on  the  testimony  of 
others,  and  from  all  the  clrcnmstancea  In 
The  case,  that  the  representations  did 
Induce  bim  to  turn  over  the  property  to 
the  defendant.  State  v.  Thatcher,  35  N. 
J.  Law, 449.  Although  the  evidence  seems 
to  preponderate  In  lavor  of  the  defend- 
ant,  there  Is  a  substantial  conflict,  and  It 
cannot,  therefore,  be  sold  that  the  evi- 
dence Is  Insufficient  to  support  the  verdict. 
The  court  did  not  err  In  Its  refusal  to 
grant  a  new  trial  on  the  ground  of  newly- 
dlscovered  evidence.  The  witnesses  for 
the  defendant  testified  at  the  trial  to  snb- 
Btantlnlly  the  same  matters  set  forth  In 
the  affidavit  on  motion  for  a  new  trial ; 
the  only  difference  being  that  the  state- 
ment of  the  defendant,  testified  to  by  the 
witnesses  at  the  trial,  were  made  In  No- 
vember, 1890,  and  those  referred  to  In 
the  affidavits  were  made  sabseqnent  to 
the  trial.  The  Judgment  and  orders  ap- 
pealed from  are  affirmed. 

Paterson,  J.,  (tf/ssent/uj?.)  I  am  nna- 
ble  to  concur  in  the  order  affirming  the 
Judgment.  While  it  Is  true  that  In  cases 
of  this  kind  the  Jury  may  be  satisfied  from 
the  testimony  of  witnesses  other  than 
the  prosecutor,  or  from  all  the  circum- 
stances In  the  case,  that  the  repreaenta- 
tlons  Induced  the  injured  party  to  part 
with  his  property,  yet  the  fact  Is  one 
which,  like  every  other  elerasnt  In  a  crimi- 
nal offense,  must  be  proved  beyond  a  rea- 
sonable dnnbt.  In  this  case  the  evidence 
is  so  overwhelmingly  in  favor  of  the  de- 
fendant, not  only  upon  that  matter,  but 
upon  the  question  as  to  whether  or  not 
the  representations  alleged  were  In  fact 
made,  that  I  think  the  judgment  of  con- 
viction ought  not  to  be  permitted  to 
stand.  There  are  no  circumstances,  ex- 
cept the  tact  that  money  was  paid  to  the 
defendant,  tending  to  show  that  he  was 
Induced  by  defendant's  representations  to 
pay  the  money.  The  evidence  tended 
strongly  to  show  that  Dong  Toy  had  lent 
the  defendant  the  sum  of  f40,  and,  upon 
the  refacal  of  the  latter  to  pay  him  that 
amount,  had  resorted  to  criminal  proceed- 
ings to  coerce  payment.  He  sued  the  de- 
fendant In  the  Justice's  court  for  f  150,  and 
attached  the  laundry  be  claims  to  have 
purchased.  Although  be  visited  the 
laundry  at  the  time  he  claims  to  have 
made  the  purchase,— December  6th, — and 
again,  several  days  alter  the  purchase, 
when  he  conversed  with  Hong  Sing,  one 
of  the  proprietors  of  the  lanndry,  be 
made  no  claim  thereto.  I  do  not  lose 
sight  of  the  rnle,  so  often  applied  here, 
that  this  court  will  not  interfere  wh^re 
there  Is  a  substantial  conflict  In  the  evi- 
dence; but.  after  reading  the  statement  of 
the  evidence  contained  In  the  record  sev- 
eral times,  I  am  unable  to  see  how  the 
Inrurs,  giving  to  the  evidence  that  fair  and 
impartial  consideration  which  is  doe  In 
every  criminal  case,  could  nay  they  had  an 
abiding  conviction  as  to  the  guilt  of  the 
Cal.Rep.  2S-2g  P.— 48 


defendant,— that  his  guilt  was  estab- 
llslied  to  a  moral  certainty,  beyond  a  rea 
sonable  doubt. 

M  Cal.   M 

SniKLEY  V.  SniRLKT  et  al.    (No.  14,216.) 

(Supreme  Court  cS  California.    Nov.  33, 1891.) 

AsvisoBT  Vbrdiot— FnroiH©  bt  Codbt. 

Where  the  eTidenoe  as  to  whether  there 

WM  a  parol  gift  is  oonflicting,  the  court  does  not 

Bljuae  its  discretion  in  disregarding  the  advisory 

verdict  of  a  Jury,  and  finding  that  there  was  not. 

Commissioners' decision.  Department  2, 
Appeal  from  superior  court,  San  Diego 
county;  George  Poterbaugh,  . I udge. 

Ejectment  by  L.  F.  Shirley  against  Kate 
Shirley  and  H.  M.  Kutchln.  Judgment 
for  plaintiff.  Defendants  appeal.  Af- 
firmed. 

HuDaaker,  Britt  *  &*ooc/rfcA,  for  appel- 
lants. Collier  A  Watson,  ( Works,  Gibson 
&  Tltas,  of  counsel,)  tor  respondent. 

FooTis,C.  This  action  in  ejectment  was 
brought  by  Mrs.  L.  F.  Shirley,  the  mother 
of  one  Frank  B.  Shirley,  deceased,  against 
his  widow  and  her  tenant,  H.  M.  Kutch- 
ln. An  answer  and  cross-complaint  were 
filed  by  the  defendants,  alleging  a  parol 
gift  of  the  premises  in  controversy  by  the 
plaintiff  to  her  son,  Frank  B.  Shirley; 
that  be  was  dead,  and  had  left  by  will  all 
his  property  to  bis  said  wife;  that  he  had 
before  his  death  compiled  with  all  the 
conditions  of  the  parol  gift  and  promise 
maile  by  his  mother;  and  asking  tor  a  spe- 
cific pertormance  thereof.  The  conten- 
tions thus  raised  were  submitted  to  a  Jury 
upon  special  issues,  all  of  which  were 
found  in  favor  of  the  defendant  Kate  Shir- 
ley. The  court  below  declined  to  accept 
the  advisory  verdict  of  the  Jury,  and  ren- 
dered a  decision  upon  the  Issues  made  di- 
rectly contrary  thereto,  and  Judgment 
was  entered  accordingly.  The  appeal 
here  is  taken  from  that  Judgment,  and 
from  an  order  refusing  a  new  trial. 

Theonly  realcontentlons  here  are  w  heth- 
er  the  court  was  guilty  of  an  abuse  of  dis- 
cretion In  finding,  as  it  did,  upon  the  alle- 
gations of  the  cross -complaint,  and  in  re- 
fusing to  admit  certain  evidence.  In  a 
contest  of  this  kind,  to  establish  and  en- 
force a  parol  gift  of  land,  "the  evidence 
must  be  clear  and  definite;  and.  If  there 
is  such  a  conflict  of  evidence  as  makps  it 
uncertain  what  the  material  terms  of  the 
agreement  were,  the  court  will  refuse  to 
interfere."  Wat.  Spec.  Pert.  8  201.  The 
court  below  adhered  to  the  beliei,  from 
the  evidence  that  no  such  parol  gift,  as 
asserted  to  have  been  made,  and  of  which 
specific  performance  was  claimed  In  the 
cross-coraplalnt,  was  Intended,  and,  there 
having  bepu  a  confilct  of  evidence  as  to 
the  matter,  we  cannot  say  that  the  legal 
discretion  vested  in  that  tribunal  was 
abused. 

Neither  do  we  perceive  any  error  in  re- 
fusing to  permit  answers  to  the  Interrog- 
atories propoande'1  to  the  witness  Morris 
about  a  certain  letter.  It  was  written  by 
the  son  of  the  plaintiff  to  his  sister,  and 
related  to  matters  entirely  foi'elgn  to 
those  here  involved,  and  even  conceding 
that  the  alteration  was  made  by  the 
plain  tiit,  wblch  is  not  made  perfectly  clear, 
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yet  we  do  not  see  bow  It  could  affect  the 
IflRucH  here  made.  Suppose  the  plaintiff 
did  tblnlc  that  her  Bon  hnd  put  money  in- 
to "Silver  Terrace"  property,  instead  ul 
loaning  it  to  ber,  and  she  had  made  th:°B 
addition  of  the  words  abuve  quoted  in  the 
letter,  as  expressing  her  dissent  from 
what  he  had  written,  bow  could  that 
have  anything  to  do  with  the  case  here? 
Certainly  it  does  not  relate  to  her  alleged 
promise  nnd  agreement,  nor  does  It  touch 
her  credibility  as  a  witness;  and  even  if  It 
had  gune  to  her  credibility,  In  view  of  all 
the  other  evidence  in  the  case,  we  are  un- 
able to  perceive  that  itcould  have  affected 
the  result.  The  legal  title  to  the  property 
in  dispute  was,  without  question.  In  the 
plaintiff.  There  was  certainly  some  evi> 
dence  that  the  party  under  whom  the  de- 
fendant claimed  was  a  tenant  at  will  only, 
and  that  he  was  dead.  We  cannot  say, 
therefore,  that  the  court  below  erred  In 
the  course  pursued.  For  these  reasons  we 
advise  that  the  Jodgment  and  order  be 
affirmed. 

We  concur:    Bblcbbu,  C;  Temple,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and 
order  are  atlirmed. 


n  Cal.  33  _— 

DoBiNSON  et  a/.  V.  McDonald.    (No.14,354.) 
(Suvreme  Court  of  CaHfomia.    Nov.  20, 1891.) 

RbLBASB  op  Ck>NTKAOT— FBAUI) — RB8CI8SIOIT. 

1.  Defendant  appointed  plalntlfts  his  agents 
to  sell  land,  and  agreed  to  pay  them  t5,000  If 
they  should  make  a  sale,  and  to  pay  said  com- 
mission if  he  (defendant)  should  sell  within  a 
year.  Before  the  year  expired  defendant  sold 
through  another  agent,  without  plaintiffs'  knowl- 
edge, and  procured  from  them  a  release  of  the 
contract  for  $1,000,  by  fraudulently  representing 
that  he  had  not  sold,  and  had  determined  not  to 
sell.  Held  that,  on  defendant's  sale  of  the  land, 
he  became  obligated  to  pav  plaintiffs  tS,0OO,  and, 
on  their  discovery  of  the  fraud  by  which  he  pro- 
cured the  release,  they  were  entitled  to  rescind 
it,  and  recover  the  balance  of  14,000. 

'i.  In  an  action  by  plaintiffs  against  defend- 
ant for  such  balance,  defendant  cannot  deduct 
therefrom  the  commission  paid  by  him  to  the 
agent  who  mado  the  sale,  even  though  plaintiffs 
are  liable  to  such  agent  under  an  agreement  be- 
tween them  and  such  agent  made  after  their 
agreement  with  defendant,  since  the  agent's 
right  to  part  of  plaintiffs'  commission  could  not 
be  established  in  an  action  to  which  he  is  not  a 
party. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  Walter  Van 
Dyke,  Judge. 

Action  by  G.  A.  Dobinson  and  others 
against  E.  N.  McDonald.  Judgment  for 
pliiintiffH.     De'endant  appeals.    Affirmed. 

Stiphen  M.  White  and  Chupninii  tt  iJen- 
drirk.  for  appellant.  Lee  &  Scott,  for  re- 
spondents. 

Harrison.  J.  In  March,  18S6, the  defend- 
ant executed  to  the  plaintiffs  thefollowing 
instrument :  "Los  Angeles.  Cala.,  20  Mar., 
1HS«.  To  Messrs.  G.  A.  Dobinson,  J.  A. 
.Fairchild,  and  T.  B.  Rowan:  I  hereby  ap- 
point you  sole  agents  for  the  sale  of  my 
ranch,  containing  about  four  thousand 
two  hundred  (4,200)  acres,  situate  lu  Los 
Angeles  county,  Calilornltt.  and  being  part 


of  the  San  Pedro  ranch.  I  will  sell  said 
ranch  for  one  hundi-ed  nnd  twenty-six 
thousand  (f  126,000)  dollars,  payable  one- 
third  cash,  and  balance  in  deferred  pay- 
ments at  one,  two,  and  three  years,  se- 
cured by  mortgage  on  land,  and  drawing 
Interest  at  8  per  cent,  per  annum  net  to 
ine.  You  will  advertise  and  push  the  sale 
of  said  property  at  your  own  expense,  and 
In  consideration  of  your  services  I  will 
pay  you  a  commission  of  five  thousand 
(95,000)  dollars,  in  the  event  of  a  sale  of 
the  whole  of  the  ranch  at  above  price,  or 
by  your  procuring  a  customer  who  will 
buy  on  said  terms.  *  *  *  I  agree  to 
pay  yoo  the  commission  as  above  If  I 
should  sell  or  agree  to  sell  said  ranch,  or 
part  of  it,  to  anyone  In  the  twelve  months 
next  ensuing,  and  afterwards  until  you 
are  notified  that  this  agreement  Is  at  an 
end.  You  are  authorized  to  accept  a  de- 
posit and  to  give  a  binding  receipt  to  a 
purchaser  on  the  above  terras,  and  I  will 
furnish  abstract  of  title  at  my  expense. 
E.  N.  McDonald."  After  the  execution  of 
this  instrument  the  plaintiffs  under  its  au- 
thority, and  until  December  1. 1886,  acted 
as  the  agents  for  the  defendant  in  endeav- 
oring to  effect  a  sale  of  said  property,  ex- 
pending money,  and  carrying  .on  negotia- 
tions thcr  'for,  and  used  reasonable  dili- 
gence therein.  On  the  24th  of  November, 
1880.  the  defendant  gave  to  one  Frye  writ- 
ten anthr'rity  to  sell  the  same  proper^, 
under  which,  on  the  same  day,  Frye  effect- 
ed a  sale  thereof  to  one  Boyce,  which  the 
defendant  by  bis  written  agreement  rati- 
fied and  confirmed  on  the  26th  of  No- 
vember, 1886.  After  this  sale  had  been  so 
ratified  and  confirmed  by  him,  viz.,  De- 
cember 1, 1886,  the  defendant  represented 
nnd  stated  to  tiie  plaiutiffs  that  be  had 
changed  bis  intention  as  to  selling  said 
land,  and  no  longer  desired  or  intended  to 
sell  the  same,  but  had  withdrawn  it  from 
market;  and  also  stated  and  represented 
to  them  that  he  bad  not  sold  said  land, 
and  did  not  intend  or  expect  to  sell  the 
same,  and  offered  to  pay  them  91,000  tor 
the  surrender  of  the  above  agreement. 
The  plaintiffs,  relyins  upon  these  repre- 
sentations and  statements,  and  not  know- 
ing that  he  had  already  sold  the  land,  ac. 
cepted  his  offer,  surrendered  the  agreement 
to  him.  and  received  from  him  91,000  as 
the  consideration  therefor.  The  court,  in 
addition  to  the  above  facts,  fiuds  that 
these  representations  and  statements  by 
the  defendant  were  false  and  fraudulent, 
and  were  made  by  him  witli  the  Intent  to 
deceiveand  defraud  the  plaintiffs,  and  that 
he  fraudulently  concealed  from  them  the 
facttliat  he  had  already  sold  the  land; 
and  also  finds  that  the  plaintiffs  relied  up- 
on the  said  statements  and  representa- 
tions, and  were  Induced  thereby  to  accept 
his  said  offer  of  a  thousand  dollars,  and 
to  surrender  said  agreement.  In  Septem- 
ber, 18S8,  the  plaintiffs  learned  that, at  the 
time  of  tlie  said  Rtatenients  and  represen- 
tations, the  defendant  had  already  sold 
the  land,  and  that  his  representations  to 
them  in  reference  thereto  were  falsa,  and 
thereupon  they  rescinded  said  surrender, 
and  gave  him  notice  tliei-eof,  and  demand- 
ed from  him  the  remainder  of  the  95,000 
specified  In  the  agreement,  a^d  also  offered 
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to  repay  to  liltn  the  $1,000  received  from 
him.  on  conflition  that  he  redeliver  to 
them  said  agreement.  Upon  the  refimal 
to  pay  said  Hum  or  accept  said  offer  this 
action  waH  commenced  to  recover  from 
the  defendant  the  sain  of  $4,000,  with  in- 
terest from  December  ],  18«G.  The  action 
was  tried  by  the  court  without  a  jury, 
and  judgment  rendered  In  favor  of  the 
plaintiffs.  From  this  judgment,  and  an 
order  denying  a  new  trial,  the  defendant 
has  appealed. 

The  Issues  determined  by  tlie  court  be- 
low depended  almost  entirely  upon  the 
weight  to  be  given  to  contradictory  and 
confllc  ting  evidence,  and  the  counsel  for  the 
respective  parties  have  presented  to  this 
court  elaborate  briefs,  in  which  that  evi- 
dence Is  reviewed,  and  wherein  we  are 
asked  to  weigh  the  same,  and  determine 
the  conflict  between  the  testimony  of  the 
plaintiffs  and  of  the  defendant,  and  the 
corroboration  given  to  either.  It  would 
seem  hardly  necessary  at  this  day  to  repeat 
theoft-asserted  rule  that  thedetermiriatlon 
of  the  trial  court  upon  such  evidence  Is 
conclusive  In  this  court,  and  that  after 
that  court,  upon  a  motion  for  a  new  trial, 
has  affirmed  its  former  decision.  It  is  a 
needless  cons'imptlon  of  time  and  labor, 
as  well  of  counsel  as  of  the  members  of 
this  court,  to  attempt  here  a  review  of 
the  correctness  of  such  determination,  or 
to  ask  of  as  to  determine  the  relative 
Aveightto  be  given  to  the  respective  state- 
ments of  the  witnesses. 

By  the  terms  of  the  agreement  between 
the  defendant  and  the  plain  tiffs,  they  be- 
came entitled  to  receive  from  him  the  sum 
of  $5,000,  if  he  "should  sell  or  agree  to  sell 
said  ranch,  or  part  of  It,  to  any  one,  In 
the  twelve  months  next  ensuing"  after 
March  20,  1886.  When,  therefore,  on  the 
2eth  of  November,  1886,  the  defendant  sold 
the  ranch  through  Frye  to  Boyce,  an  obli- 
gation was  created  against  him,  by  virtue 
of  his  aforesaid  contract,  to  pay  to  the 
plaintiffs  the  sum  of  $5,000,  for  which  they 
had  an  Immediate  right  of  action  against 
him.  This  obligation  could  not  be  extin- 
guished by  part  performance  ou  the  part 
of  the  defendant,  unless  such  part  perform- 
ance was  expressly  accepted  by  the  cred- 
itor in  writing  in  satisfaction,  or  rendered 
In  pursuance  of  an  agreement  In  writing 
for  that  purpose.  Civil  Code,  §  1524.  The 
obligation  could,  however,  be  extin- 
guished by  an  agreement  ou  the  part  of 
the  plaintiffs  to  accept  less  than  that  to 
which  they  were  entitled,  provided  such 
agreement  was  executed  on  thepart  of  the 
defendant.  Civil  Code,  §§  1521-152.S.  Such 
un  agreement  Is,  however,  subject  to  all 
the  rules  applicable  to  other  agreements. 
If  the  consent  of  the  plaintiffs  thereto  was 
obtained  through  fraud,  exercised  by  the 
defendant,  they  bad  the  right  to  rescind 
the  agreement,  (a vll  Code,  §  1689;)  pro- 
Tided  such  rescission  was  made  promptly 
upon  discovering  the  facts  which  entitled 
them  to  rescind,  coupled  with  an  offer  to 
restore  to  him  what  they  had  received 
from  him,  (Civil  Code,  §  1691.)  Any  false 
representation,  or  affirmation  of  any  mat- 
ter wliich  was  material,  as  an  existing 
tact,  distinguished  from  mere  opinion,  or 
intention,  or  premise,  as  an  Inducement 


to  enter  Into  the  agreement,  was  tmeh  a 
fraud  as  would  authorize  a  rescission. 
Marrlner  v.  Dennlson,  78  Cal.  211,  20  Pac. 
Bep.  3S6.  Within  therfe  principles  the  facts 
found  by  the  court  below  fully  sustain 
the  judgment.  The  false  statement  by 
the  defendant  to  the  plaintiffs,  that  he 
had  not  sold  the  property  at  the  time  he 
offered  to  give  them  the  thousand  dol- 
lars for  a  surrender  of  his  agreement,  was 
such  a  fraud  upon  them  as  to  entitle  them 
to  a  rescission  of  their  agreement  to  sur- 
render it;  for  it  's  not  to  be  supposed 
that,  if  he  had  then  told  them  the  truth, 
and  Informed  them  that  he  had  already 
sold  the  land,  they  would  have  accepted 
tiie  thousand  dollars  in  satisfaction  of  an 
obligation  against  him,  which  had  al- 
ready matured  in  their  behalf,  for  the 
sum  of  $5,000. 

The  claim  on  the  part  of  the  appellant, 
that  he  Is  entitled  to  a  deduction  of  $1,- 
250,  paid  by  him  to  Frye,  cannot  be  main- 
tainedl  It  is  conceded  by  connscl  upon 
both  sides,  In  their  briefs,  that  thisamount 
of  money  was  paid  by  him  to  Fr.ve,  al- 
though we  have  been  unable  to  find  In 
the  record  any  evidence  of  more  than  an 
agreement  on  his  part  to  pay  it.  But, 
assuming  that  It  was  paid  by  bim,  he 
paid  It  upon  an  independent  agi-eement 
between  himself  and  Frye,  and  not  in 
pursuance  of  his  agreement  with  the  plain- 
tiffs Whatever  right  Frye  had  tj  a  por- 
tion of  the  $5,000  agreed  to  be  paid  to 
plaintiffs  by  the  defendant  was  derived 
under  an  agreement  with  them  subsequent 
to  their  ngreement  with  the  defendant, 
and  could  be  established  only  In  an  action 
to  which  Frye  was  himself  a  party.  The 
defendant  was  not  authorized  to  admin- 
ister upon  the  assets  of  the  plaintiffs  in 
his  hands,  and  disburse  the  same  in  pay- 
ment of  such  claims  against  them  as  he 
might  consider  just.  The  judgment  and 
order  are  ufflrmed 

Weconcur:  Gauoctte,  J. ;  Paterso.n.J, 


Ex  parte  Hoi-m«iui8T.    (No.  20,840.) 
(Supreme  Cmtrt  of  California.    Hov.  18, 1891.) 

lilQCOB    titCEN'SE  —  CoXSTITUTIOKALlir  OF  ORDI- 
NANCE. 

1.  Order  No.  1589  of  the  city  of  San  Fran- 
cisco, as  amended  by  order  No.  1845,  relative  to 
liquor  licenses,  provides  for  the  payment  of  a 
specitlod  license  fee,  and  declares  a  violation  of 
the  order  a  misdemeanor  punishable  by  a  fine  of 
not  more  than  $1,000,  or  by  imprisonment  for 
not  more  than  six  months,  or  both.  Feu.  Code 
Cal.  S  435,  provides  that  any  person  carrying  on 
u  business  for  which  u  license  is  required  by 
the  laws  of  the  state,  without  the  license  so  pre- 
scribed, is  guilty  of  a  misdemeanor.  (Section  19 
prescribes,  as  a  punishment  for  misdemeanors 
not  otberwise  provided  for,  imprisonment  for  not 
more  than  six  months,  or  a  fine  not  exceeding 
I5U0,  or  both.  Held  that,  though  the  punishment 
provided   by  the   ordinance   confiiuted  with  that 

Srcscribed  by  the  statute,  this  portion  of  the  or- 
i  nance  could  be  rejected,  and  that  providing  for 
the  license  could  stand,  as  they  were  not  dei>end- 
ent  on  each  other. 

S.  Bo,  too,  portions  of  the  ordinance  in  con- 
flict with  the  provisions  of  the  Code  of  Civil 
Procedure  relative  to  evidence  may  be  rejected. 
a.  The  provisions  of  the  ordinance  making 
the  issuance  of  a  license  dependent  upon  the  per- 
mission of  a  majority  of  the  board  of  police  corn- 
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mlsBtoners,  and  tliaanprovalof  adjacent  property 
owners,  is  not  in  violation  of  the  federal  oonstt- 
tution,  there  being  no  question  of  interstate  com- 
merce. 

McFarland,  J.,  dissenting. 

£x  parte  Christensen,  34  Fao.  Bep.  747,  85  Cal. 
808,  followed. 

In  bank.  Original  proceedlnR  for  writ 
of  habeas  corpus  inatltuted  againnt  the 
chief  of  fiulice  ol  Sun  Francisco  county. 
Prisoner  remanded. 

Alfred  Clark,  for  petitioner.  Daria  LoU' 
derback,  tor  resp^Tident. 

Pbk  CuBiAM.  1.. Is  case  Is  not.  In  any 
material  respect,  different  from  Ex  parte 
ChriHtensen,  85Cal.  208,24  Pac.  Bep.  747,  and 
upon  the  authority  of  that  case  the  peti- 
tioner lierelii  is  remanded  to  the  cuHtody  ol 
the  chief  of  police  of  the  city  and  county 
of  San  FranclHco. 


M  Cai.  u  ^^^^ 

Janin  ▼.  ijondon  &  San  Francisco  Bane. 

iNo.  13,387.) 

(Supreme  Court  of  Calif umta.    Nov.  19, 1891.) 

Basks — Patuent  of  Foboed  Chsck  —  Liabiutt 

TO  Depositok. 

1.  Where  a  bank  allowed  over  three  months 
to  elapse  before  it  returned  to  a  depositor  a 
forged  check  drawn  on  bis  account  and  payable 
to  "currency  or  bearer,"  that  it  had  paid  with- 
out requiring  the  bearer's  indorsement  or  iden- 
tification, and  there  was  no  evidence  that  the 
bank  could  have  retrieved  its  loss  if  notified  of 
the  forgery,  the  depositor's  neglect  within  a  rea- 
sonable time  after  the  return  of  his  canceled 
checks  to  examine  them,  and  give  notice  of  the 
forgery,  was  not  a  defense  to  an  action  to  recover 
the  money  paid  on  such  check;  and  hence  the 
bank  was  not  prejudiced  by  an  erroneous  instruc- 
tion to  tbe  effect  that  the  depositor  was  not  guilty 
of  negligence  in  failing  to  examine  the  cbecks 
and  rjank-boolc,  and  that  he  became  bound  to 
give  notice  of  the  forgery  only  after  he  had  dis- 
covered it.    Fateksoit,  J.,  dissenting. 

3.  The  jury  were  properly  instructed  to  find 
for  plaintiff  unless  defendant  was  deprived  of 
an  opportunity  to  save  itself  from  loss  by  his 
failure  to  examine  the  checks  and  bank-book,  and 
to  give  notice  of  the  forgery. 

In  bank.  Appeal  from  superior  court, 
city  and  connty'of  San  Francisco;  Jon. s 
F.  Finn,  .ludse. 

Action  by  Janln  against  the  Liondon  ft 
Son  Francisco  Bank  to  recover  money  de- 
posited by  plaintiff  with  defendant,  and 
pnld  by  the  latter  on  a  forced  check. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Winiins,  Belknap  &  Godoy  and  John  B. 
Bartnon.('1arIioe, H:\rrison  <ft  Goodfelluw, 
of  counsel,)  for  appellant.  \V.  H.  L. 
hnrnes,  (11.  L.  Gear,  ol  counsel.)  lor  re. 
spondeu  c. 

De  IIavkn,  J.  The  plaintiff  was  a  de- 
positor in  the  bank  of  defendant,  and  the 
controversy  In  this  action  f^rows  out  of 
the  payment  by  defendant  of  a  chei-k  for 
f  Ki.Tod.  purporting  to  have  been  signed  by 
plnlntiff.  and  for  which  amount  defendant 
cliiiniH  that  It  Is  entitled  to  debit  the  ac- 
count of  plaintiff.  Th3  complaint  alleKes 
that  this  check  was  a  forgery.  This  Is  de- 
nied In  the  answer;  and  as  another  and 
separate  defense  It  Is  averred,  In  sub- 
stance, that  the  plaintiff  is  estopped  to 
deny  tbe  genuineness  of  said  check,  be- 


caose  of  tala  neflrllgvneefn  notezamlnlDK 
his  balanced  pass-book  and  returned 
checks,  including  the  one  In  dispute,  with- 
in a  reasonable  time,  and  giving  notice 
that  such  check  was  forged,  "by  reason 
of  which  laches  defendant  was  prevented 
from  tracing  out  the  forger  of  said  check 
or  said  signature,  if  It  was  a  forgery,  and 
proceeding  against  him,  for  a  period  of 
nearly  five  months,  and  until  all  trace  of 
said  forger  was  lost."  The  defendant  also 
avers  tliat  the  account  between  itself  and 
plaintiff  bad  become  a  stated  one.  Tbe 
check  was  paid  on  May  29, 1878,  and  on 
September  4, 1878,  tbe  defendant  returned 
to  plaintiff  bis  pass-book,  showing  the 
statement  of  his  account  at  that  date, 
and  that  he  was  charged  with  tbe 
amount  of  this  check,  which  was  also  re- 
turned to  hlra  as  one  of  the  vouchers. 
On  December  11, 1878,  another  statement 
of  plaintiff's  account  was  rendered  by  de- 
fendant. In  wblcb  appeared  the  balance 
shown  by  the  previous  account.  The  evi- 
dence also  tended  to  show  that  plaintiff 
did  not  at  once  examine  the  check  in  dis- 
pute when  It  was  returned  to  him  with 
his  balanced  pass-book  on  September  4, 
1S7S,  nor  until  some  time  In  the  mouth  of 
December,  1878,  and  that  he  first  intimated 
to  defendant  a  doubt  of  Its  genuineness 
about  December  28, 1878,  but  did  not  give 
notice  that  be  actually  claimed  It  to  be  a 
forgery  until  February  1,1879.  The  ver- 
diet  of  the  Jury  In  favor  of  plaintiff  must 
be  deemed,  on  this  appeal,  to  hare  con- 
clusively established  the  tact  that  the 
check  was  a  forgery,  as  there  was  evidence 
suflldent  to  establish  such  a  finding,  and 
It  Is  not  claimed  that  there  was  any  error 
in  the  Instructions  of  the  court,  so  far  as 
they  relate  to  that  particular  point.  It  la 
well  settled  that  a  bank  in  receiving  or- 
dinary deposits  becomes  the  debtor  of  the 
depositor,  and  Its  implied  contract  with 
him  Is  to  discharge  this  Indebtedness  by 
honoring  such  cbecks  as  he  may  draw 
upon  it,  and  it  is  not  entitled  to  debit 
his  account  with  any  payments  except 
such  as  are  made  by  his  order  or  direction. 
Crawford  v.  Bank,  100  N.  Y.  50,  2  N.  E. 
Bep.  8S1 ;  Bank  v.  Rlsley,  111  D.  S.  125,  4 
Sup.  Ct.  Rep.  322.  All  unauthorised  pay- 
ments, such  as  upon  forged  checks,  are 
therefore  made  at  the  peril  of  the  bank, 
and  It  is  not  justified  In  charging  them 
against  the  depositor's  account  unless 
some  negligent  net  of  his  In  some  way 
contributed  tolnducesuch  pnyniont  In  the 
first  Instance,  or  unless  by  his  subsequent 
conduct  In  relation  tothe  matter  he  is  upon 
equitable  principles  estopped  to  deny  the 
c»)rrectne88  of  such  payments.  This  view 
of  the  law  cannot  be  well  qnestloned,  and 
finds  abundant  support  in  the  decisions 
of  courts.  Shlpmnn  v.  Bank,  120  N.  Y. 
318,  27  N.  E.  Bep.  371;  Hardy  v.  Bank.  51 
Md.  562;  Welnstein  v.  Bank.  «»  Tex.  ,3S,  6 
S.  W.  Rep.  171 ;  Bank  v.  Morgan,  117  U.  S. 
90.  6  Sup.  Ct.  Rep.  657. 

It  is  not  claimed  in  this  case  that  plain- 
tiff was  guilty  of  any  prior  negIiKelleQ^ 
which  Induced  the  defendant  to  pay  the 
check  In  dispute,  and  we  are  therefore  to 
consider  only  the  one  general  (luestlon, 
w>>riner,  upon  the  evidence  before  It,  the 
court  committed  any  error  to  tua  preja* 
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dice  of  tlie  defendant  In  giving  or  refusing 
InetractiouB  relating  to  the  defence  of 
eKtoppel.  and  this  we  proceed  to  do.  Tbe 
plaiutitt  was  in  no  manner  responsible  for 
tbe  action  of  the  defendant  in  paying  tbe 
check.  In  making  sucb  payment  It  parted 
with  Its  own  money,  and  not  that  of 
plaintiff;  and  the  loss  cunseqnent  thereon 
was  its  own,  and  sbould  not  be  trans- 
ferred to  the  plaintiff,  unless,  from  all  the 
circumstances  in  the  case.  It  appears  rea- 
sonably probable  that,  bnt  for  his  alleged 
negligence,  the  defendant  could  have  pro- 
tected itself.  The  defendant  has  not  in 
fact  di  charge'  Its  indebtedness  to  plain- 
tiff, and  should  not  be  permitted  to  debit 
him  with  an^  amount  as  an  offset  there* 
to  unless  it  appears  that  by  reason  of  the 
negligent  conduct  of  plaintiff  it  has  omit- 
ted totalce  proceedings  which  it  otherwise 
Would  and  conld  ha  ve  taken  to  Indemnify 
Itself  from  loss.  This  seems  to  us  clear 
npon  tbe  plainest  principles  of  iostlce. 
Tbe  balancing  of  the  pass-book  in  Septem- 
ber, and  charging  the  i)lain  tiff  therein  with 
the  amonnt  of  this  check,  and  its  rctnrn 
to  him  at  tbe  same  time,  constituted  a 
statement  of  the  account  between  himself 
and  the  defendant:  audit  thereupon  be- 
came tbe  duty  of  the  plaintiff  to  examine 
the  same  within  a  reasonable  time,  and 
give  to  defendant,  without  unreasonable 
delay,  notice  of  any  objection  which  he 
had  to  it;  and,  unless  such  objection  was 
made  within  a  reasonable  time,  it  became 
nn  account  stated, and  there  was  imposed 
upon  the  plaintiff  the  burden  of  showing 
that  the  check  with  which  he  was  debited 
was  a  forgery ;  and,  in  additi(>n  to  this. 
If  tbe  ciivumstunces  attending  tbe  entire 
transaction  were  sucb  as  to  make  It  rea- 
sonably probable  that  the  bank  had 
sntfered  prejudice  by  plaintiff's  unreason- 
able acquiescence  in  the  acconntas  stated, 
he  would  not  be  permitted  to  open  the 
account  by  proof  of  its  Incorrectness. 

Upon  the  trial  the  conrt  Instructed  the 
Jury,  in  substance,  that,  If  they  found  that 
the  check  in  dispute  was  a  forged  one, 
they  must  find  for  the  plaintiff,  unless  it 
was  shown  that  plaintiff's  failure  to  ex- 
amine his  checks  deprived  the  defendant 
of  an  opportunity  to  save  itself  from  loss 
on  account  of  the  money  paid  thereon; 
and  they  were  further  instructed  that, 
if  "the  plaintiff  was  guilty  of  negligence 
In  respect  to  his  treatment  of  his  checks. 
Including  the  disputed  check,  after  he  re- 
ceived them  at  the  September  balancing 
and  the  December  balancing,  or  by  rea- 
son of  bis  making  the  diRcovery  of  the 
forgery,  or  of  the  facts  which  put  him  on 
Inquiry  respecting  it  some  months  before 
he  gave  any  notice  to  the  bank  of  such  dis- 
covery, whereby  the  bank  was  or  may 
have  been  injured,  they  may  find  for  the 
defendant."  So  far,  this  was  a  correct 
statement  of  the  law,  and,  with  other 
instructions  given,  conveyed  to  the  jury 
with  sufficient  clearness  the  law  as  we 
have  declared  it.  But  the  conrt  also  gave 
the  following:  "In  considering  the  fact 
that  Mr.  Janin's  bank-book  was  balanced, 
and  that  the  bank's  statement  of  the  bal- 
ance was  apparently  acquiesced  ir  for  a 
considerable  length  of  time,  I  Instruct  you 
that  tbe  plaintiff  was  under  no  contract 


to  the  bank  to  examine  with  diligence  hJa 
returned  checks  and  bank-book.  In  con- 
templation of  law,  the  book  was  bal- 
anced and  tbe  checks  returned  for  the 
protection  of  the  depositor,  not  for  the 
protection  of  the  hank;  and  when  Mr. 
Janin  failed  to  examine  it,  tbe  only  conse- 
quence was  that  the  burden  of  proof  was 
shifted.  Mr.  Janin  then  became  bound 
to  show  that  the  account  was  wrongly 
stated.  This  right  he  has  preserved  so 
long  as  tbe  claim  was  not  barred  by  the 
statute  of  limitations. "  This  Instruction, 
although  unpported  by  tbe  authority  of 
Weiaser  v.  Denlson,  10  N.  Y.  68.  Is  not,  in 
our  opinion,  entirely  correct,  and  is  in 
conflict  with  other  instructions  referred 
to.  When  considered  in  connection  with 
a  portion  of  another  Instruction  given, 
to  tbe  effect  that  it  "was  sufficient  tc 
give  notice  when  the  forgery  was  discov- 
ered," this  clearly  Implied  that  plaiutitt 
could  not  be  charged  with  negligence  in 
not  examining  his  checks  within  a  reason- 
able time,  and  that  the  jury  were  only  to 
consider  wliether  he  was  guilty  of  unrea- 
sonable delay  in  giving  notice  after  he 
made  the  examination  and  discovered 
the  forgery.  This  is  not  the  true  rule. 
This  error,  however,  will  not,  in  view  of 
the  undisputed  evidence,  justify  a  reversal 
of  the  judgment.  Conceding  that  the 
plaintiff  was  guilty  of  negligence  In  not 
earlier  examining  his  checks,  discovering 
the  forgery,  and  giving  notice  thereof, 
there  is  nothing  in  the  evidencefrom  which 
It  can  be  reasonably  inferred  that  the  de- 
fendant sustained  any  loss  thereby,  or 
that  its  position  with  reference  to  the 
check,  because  of  not  having  earlier  no- 
tice, was  In  any  manner  changed  to  its 
disadvantage,  and  the  court  would  have 
been  justified  in  so  cbarglngthe  jury.  Tbe 
check  was  paid  on  May  29,  1878;  and  It 
was  not  until  September  4, 1878,  that  it 
was  returned  to  plaintiff.  The  check  was 
payable  to  "currency  orbearer,"and  when 
paid  the  person  who  presented  it  was  not 
Identified,  or  required  to  indorse  it.  This 
case  was  tried  in  1885,  and  there  is  noth- 
ing In  the  evidence  pointing  to  the  fact 
that,  if  notice  had  beeen  given  on  the  very 
day  the  check  was  returned,  the  defend- 
ant would  have  been  in  any  better  posi- 
tion to  discover  the  forger,  or  the  person 
who  uttered  It,  or  to  avail  Itself  of  any 
of  the  coercive  measures  known  to  the  law 
by  which  to  retrieve  its  loss,  than  it  was 
at  the  time  it  received  notice.  If  plaintiff 
was  negligent,  it  was  not  shown  that  the 
defendant  suffered  any  damage  thereby, 
and  for  that  reason  such  negligence  can- 
not be  allowed  ns  a  defense  to  plalntilT's 
right  to  recover  in  this  action. 

There  may  bo  some  general  language 
In  the  case  of  Bank  v.  Morgan,  117  D.  S. 
115,  6  Sup.  Ct.  Bep.  657,  which  would  seem 
to  imply  that  it  Is  not  necessary  that  the 
evidence  should  tend  to  show  that  any 
pecuniary  benefit  vvould  have  accrued  to 
the  defendant  if  reasonable  notice  had 
been  given  it;  but  this  general  language 
is  limited  by  tbe  facts  of  that  case,  and 
the  more  specific  rule  which  the  court  an- 
nounced, vis. :  "Still  further,  if  the  depos- 
itor was  guilty  of  negllgencein  not  discov- 
ering and  giving  notice  of  the  fraud  of  his 
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clerk,  then  the  bank  was  thereby  prejur 
diced,  because  it  was  thereby  prevented 
Trom  taking:  steps,  by  the  arrest  of  the 
criminal,  or  by  an  attachment  ot  his  prop- 
erty, or  otlier  form  of  proceeding,  to  com- 
pel restitution."  In  the  cawo  of  Con- 
tinental Nat.  Bank  v.  National  Bank, 
50  N.  Y.  576,  cited  by  appellant,  it  is 
said  that  the  arrest  and  detention  of  a 
swindler  are  powerful  means  ot  coercing 
restoration  of  property,  and  that  the  loss 
of  this  means  in  relying  upon  the  declara- 
tion of  another  would  estop  such  person 
from  denying  the  truth  of  the  statement 
upon  which  reliance  was  made.  But 
this  language  is  to  be  considered  in  con- 
nection with  the  particular  facts  then  be- 
fore the  court,  from  which  It  appears  that 

'the  declaration  hold  to  be  an  estoppel  was 
the  direct  admission  of  the  genuineness 
of  the  check  afterwards  claimed  to  be 
forged,  and  that,  "had  the  teller  of  the 
certifying  bank  disclaimed  the  forged  cer- 
tificate and  pronounced  it  a  forgery  when 
presented,  the  holder  of  the  check  would 
have  had  ample  time  to  arrest  the  swind- 
ler at  the  Bank  of  the  State  of  New  Tork 
before  he  had  received  the  money  on  the 
gold  checks,  and  before  he  went  to  the 
subtreasury  witli  his  gold  certificates." 
"White  V.  Bank,  64  N.  Y.  322.  The  distinc- 
tion between  such  a  case  as  that  and  one 
like  this,  iu  which  there  is  nothing  in  the 
evidence  to  indicate  that  all  trace  of  the 

,  forger  was  not  lost  before  the  check  in 
controversy  was  returned  to  plaintiff, 
months  after  its  payment,  is  a  marked 
«>ne;  and  in  White  v.  Bank,  just  cited, 
wliat  we  conceive  to  be  the  rule  appli- 

.  cable  to  the  facts  in  this  record  is  thus 
stated     "In   the  case   at   bar  it   is   the 

.  merest  conjecture,  with  scarcely  a  possi- 
bility to  support  it,  that  the  defendant, 
or  those  from  whom  it  received  the  bill, 
could  at  any  time  after  the  transmisKion 
of  the  foreign  bill  of  exchange  to  Balti- 
more have  taken  any  effectual  measures 
either   for  arresting  the  swindler    or  re- 

.  claiming  the  bill  bought  and  paid  for  upon 
the  creditof  the  bill.  Estoppels  cannot  be 
based  upon  mere  conjectures,  even  if  a 
proper  foundation  is  laid  for  them  in 
other  respects. "  Tliere  is  nothing  in  Bank 
V.  Keene,  53  Me.  103,  in  contlict  with  this. 
In  that  case,  and  upon  its  peculiar  facts. 
It  was  held  proper  to  instruct  the  jury 
"that,  if  the  plaintiffs,  relying  on  the  de- 
fendant's admission,  were  induced  tu  re- 
frain from  ol>taining  security  from  Judson 
by  his  arrest  or  by  an  attachment  of  his 
property,  and  they  thereby  sustained  an 
injury,  then  the  defendant  would  be  es- 
topped from  denying  his  signature."  But, 
of  course,  to  justify  such  an  instruction, 
there  must  be  some  evidence  tending  to 
show  the  facts  upon  which  it  is  predi- 
cated. In  this  case  tlie  burden  of  proof  to 
show  that  1'  sustained  damage  or  injury 
by  the  negligence  of  plaintiff  was  upon 
the  defendant,  and  this  it  was  required 
to  show  by  evidence  having  some  reason- 
able tendency  to  establish  such  fact.  In 
order  to  justify  the  submission  of  any 
question  of  fact  to  tlie  jury  the  proof  must 
be  sufficient  to  raise  more  than  a  mere 
conjecture  or  surmise  that  the  fact  is  as 
alleged.    It  must  be  such  that  a  rational, 


well-constrncted  mind  can  reasonably 
draw  from  it  the  conclusion  that  the  fact 
exists,  and  when  the  evidence  is  not  suffi- 
cient to  justify  such  an  inference  the  court 
may  properly  refuse  to  submit  the  ques- 
tion to  the  jury,  and  in  our  opinion  tlie 
evidence  in  this  case  was  not  such  as  would 
have  warranted  the  jury  in  finding  as  a 
fact  that  ttie  delay  of  plaintiff  in  giving  it 
notice  that  the  chock  in  question  was  a 
foi-gery,  lost  to  it  any  rights  or  remedies 
which  otherwise  it  might  hare  resorted 
to,  in  order  to  save  itself  from  the  loss  in- 
curred by  its  own  mistake  or  negligence  in 
the  first  instance,  and  which  it  now  asks 
the  plaintiff  to  bear,  and  therefore  the  er- 
ror «ve  have  pointed  outin  the  instruction 
of  the  court  was  without  prejudice  to  the 
defendant.    Judgmentand order  affirmed. 

We  concur:  Beattt.C.J.;  Shabpstein, 
J. :  Garouttk,  J. ;  McFarland,  J. 

Harrison,  J.,  being  disqualified,  did  not 
participate  in  the  foregoing  opinion. 

Paterson,  J.,  (dtssenting.)  I  concur  in 
the  views  of  Mr.  Justice  De  Haten  on  the 
mala  questions  of  law  discussed  in  the 
opinion,  but  think  that  the  question 
whether  the  defendant  sustained  any  loss 
by  reason  of  the  plaintiff's  failure  to  noti- 
fy the  defendant  earlier  of  the  discovery  of 
the  forgery  should  have  been  left  to  the 
jury.  The  evidence  siiows  that  the  plain- 
tiff had  noticeoftheforgery  several  m<mths 
prior  to  the  time  when  he  informed 
the  offlcers  ot  the  bank  of  the  fact, 
and,  when  asked  why  he  had  not  be- 
fore spoken  of  the  matter,  he  replied  that 
he  bad  been  working  up  the  case  himself. 
It  seems  to  me  that,  «vbatever  may  be 
said  of  the  duty  of  a  depositor  to  examine 
hie  checks  promptly,  it  must  be  coniteded 
that  when  he  has  di8C«»vered  the  fact  that 
his  signature  has  been  forged,  or  is  in- 
formed of  circumstances  which  would  put 
him  upon  inquiry  as  to  the  fart,  it  is  his 
duty  to  report  the  matter  Immediately  to 
the  officers  of  the  bank.  If  he  has  willful- 
ly withheld  from  the  bank  any  informa- 
tion he  may  have  had,  be  ought  to  be  es- 
topped from  claiming  that  the  bank  could 
not  Iiave  protected  itself.  Under  the  decis- 
ion of  tlie  majority  it  seems  to  me  a  dls- 
honeet  iiepositor  will  be  enabled  without 
peril  to  hiuiHelf  to  perpetrate  a  fraud  up- 
on the  bank.  If  he  discover  that  he  has 
been  negligent  in  examining  bis  che<-ks  he 
will  nevertheless  be  entitled  to  recover  un- 
less the  bank  can  show  that  it  was  preju- 
diced by  Ills  negligence.  Now  he  will  know 
that  the  longer  he  witliholds  notice  of  the 
forgery  from  the  bank,  the  more  difficult 
It  will  be  for  the  bank  to  prove  that  it 
could  havedetected  and  arrested  theforger, 
and  therefore  the  easier  it  will  be  for  him 
to  recover.  This,  it  seems  to  me,  is  put- 
ting a  premium  upon  laches,  and  encour- 
aging a  dishonest  depositor  even  to  assist 
the  forger  in  covering  uphis  tracks.  There 
is  no  doubt  in  my  mind  that  Mr.  Janin 
acted  in  the  utmost  good  faith,  but  it  is  a 
question  of  fact  which  should  be  left  to  the 
°ury  whether  Ills  long  delay  In  giving  the 
hank  notice  ot  the  forgery  did  or  did  not 
prejudice  the  bank.    The  latter  was  enti> 
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tied  to  immediate  notice  of  plulntifl's  dis- 
covery, and  it  does  not  follow  that  be- 
cause plaintiff  failed  to  detect  the  forger 
the  oBlcers  of  the  bank  also  would  have 
failed  to  do  so.  The  arrest  and  detention 
of  a  forger  is  often  a  strong  and  etteetual 
means  for  the  restoration  of  the  money, 
and,  althoDgh  it  may  be  a  difficult  qnes- 
tion  to  determine  In  certain  casein  whether 
the  Injured  party  has  been  deprived  of  or 
delayed  in  the  exercise  of  this  coercive 
power  by  the  negligence  of  the  depositor, 
it  is  for  the  Jury,  reasoning  to  practical 
results  from  all  the  circumstances,  to  say 
whether  It  is  fairly  probable  that  the  de- 
fendant could  and  would  have  taken  ef- 
fective measurcH  to  protect  Itself.  Con- 
tinental Nat.  Bank  t.  National  Bank, 
50  N.  Y,  575;  Voorhls  v.  Olmstead,  «6  N. 
■V.  ^1:^,  In  Bonk  v.  Morgan,  117  U.  S. 
96,  6  Sup.  Ct.  Rep.  657,  the  court  said: 
"If  the  depositor  was  guilty  of  negligence 
in  not  discovering  and  giving  notice  of  the 
fraud  of  his  clerk,  then  the  bank  was  there- 
by prejudiced,  because  it  was  prevented 
from  taking  steps,  by  the  arrest  of  the 
criminal,  or  by  an  attachment  of  bis  prop- 
erty, or  other  form  of  proceeding,  to  com- 
pel restitution.  It  Is  not  necessary  that 
It  should  be  made  to  appear  by  evidence 
that  benefit  would  certainly  have  accrued 
to  the  bank  from  an  attempt  to  secure 
payment  from  the  criminal.  Whether  the 
depositor  is  to  be  held  as  having  ratlQed 
what  liis  clerk  did,  or  to  have  adopted  the 
checks  paid  by  the  bank  and  charged  to 
him,  cannot  be  made.  In  this  action,  to  de- 
pend upon  acalcnlatlon  whether  the  crim- 
inal had  at  the  time  the  forgeries  were 
committed,  or  subsequently,  property 
safficlenttomeet  the  demands  of  the  bank. 
An  inquiry  as  to  the  damages  in  money 
actually  sustained  by  the  bank  by  reason 
of  the  neglect  of  the  depositor  to  give  no- 
tice of  the  forgeries  might  be  proper  if  this 
were  an  action  by  It  to  recover  damages 
for  a  violation  of  his  duty;  hut  it  Is  a  suit 
by  the  depositor,  in  effect,  to  falsify  a  stat- 
ed account,  to  the  Injury  of  the  bank, 
whose  defense  is  that  the  depositor  has, 
by  his  conduct,  ratified  or  adopted  the 
payment  of  the  altered  checks,  and  there- 
by Induced  It  to  forbear  taking  steps  for 
Its  protection  against  the  person  commit- 
ting the  forj^eries.  As  the  right  to  seek 
and  compel  restorBtion  and  payment  from 
the  person  committing  the  foriycrles  was 
in  itself  a  valuable  one.  It  Is  Buftic'ient  if  it 
appears  that  the  bank,  by  reason  of  the 
negligence  of  the  depositor,  was  prevented 
from  promptly,  and,  it  may  be,  effectively, 
exercising  It.  ♦  •  •  It  soems  to  us  that 
if  the  case  bad  been  submitted  to  the  jury, 
and  they  had  found  such  negligence  upon 
the  part  of  the  depositor  as  precluded  him 
from  disputing  the  correctness  of  the  ac- 
count rendered  by  the  hank,  the  verdict 
could  not  have  been  set  aside  as  wholly 
unsupported  by  the  evidence.  In  their  re- 
lations with  depositors,  banks  are  held, 
as  they  oaght  to  be,  to  a  rigid  responsibil- 
ity; but  the  principles  governing  those  re- 
latlons<ought  not  to  be  so  extended  as  to 
Invite  or  encourage  such  negligence  by  de- 
positors in  the  examination  of  their  bank- 
accounts  as  Is  Inconsistent  with  the  rela- 
tions of  the  parties,  or  with  those  estab- 


lished rules  and  usages  sanctioned  by  busi- 
ness men  of  ordinary  prudence  and  sagaci- 
ty, which  are,  or  ought  to  be,  known  to 
depositors."  See,  also,  Hardy  v.  Bank, 
51  Md.  562;  Bank  v.  Keene,  53  Me.  103.  It 
is  true  that  was  the  case  of  an  altered 
check,  and  this  is  a  case  of  forged  signa- 
ture, but  the  principles  announced  by  Mr. 
Justice  Harlan  are  as  applicable  on  the 
question  before  us  to  one  case  as  to  the 
other.  A  banker  la  not  bound  to  know 
the  handwriting  of  the  body  of  the  check, 
but  is  bound  to  know  the  depositor's  sig- 
nature. He  Is  not  bound  to  detect  a  skill- 
ful alteration,  which  can  only  be  known 
to  the  drawer  of  the  check ;  and  the  latter 
is  therefore  bound  to  detect  the  alteration 
at  the  earliest  opportunity,  and  inform 
the  bank  thereof.  In  these  and  many 
other  respects  the  principles  applicable  to 
the  two  cases  are  different;  but  when  it 
appears  that  the  plaintiff's  negligence 
contributed  to  the  injury  the  question 
whether  the  bank  was  prejudiced  by  the 
failure  of  the  plaintiff  to  exercise  ordinary 
care  is  as  material  In  one  case  as  in  the 
other,  and  mast  be  determined  by  the 
same  rales.  I  do  not  claim,  as  intimated 
in  the  opinion  above  quoted,  that  the 
law  would  presume  the  bank  was  preju- 
diced by  the  long  delay  and  negligence  of 
the  depositor  in  falling  to  detect  and  re- 
port the  forgery.  That  is  a  question,  I 
think,  which  should  be  left  to  the  Jury. 
Dana  v.  Bank,  132  Mass.  156. 

It  is  claimed  by  respondent  that  there  is 
no  evidence  tending  to  show  that  the 
bank  was  prevented  from  tracing  and  dis- 
covering the  forger,  or  from  exercising  its 
right  to  recover  the  money,  through  re- 
liance on  plaintiff's  implied  admission  of 
the  correctness  of  the  account  rendered. 
On  the  other  hand,  it  Is  claimed  by  appel- 
lant to  be  clearly  shown  by  the  evidence 
that  the  bank  was  misled  to  its  prejudice 
through  snch  negligence.  The  fact  that 
the  bank  did  not  require  the  signature  of 
the  stranger  to  whom  the  money  was 
paid,  that  it  took  no  evidence  as  to  his 
identity,  and  made  no  effort  to  detect  the 
forgery  at  any  time,  bat  constantly  in- 
sisted that  the  check  was  genuine,  al- 
though possessed  of  evidence  tending  to 
show  that  Hooper  was  the  forger,  are 
matters  for  the  consideration  of  the  jury. 
So  also  the  fact  that  the  plaintiff  allowed 
long  periods  of  time  to  elapse  between  the 
occasions  when  he  presented  his  bank- 
book to  be  balanced,  and  that  be  fre- 
quently asked  the.  teller  of  the  bank  for 
bis  balance,  instead  of  consulting  his 
bunk-book;  that  he  neglected  to  examine 
the  book  with  the  return  checks  for  sev- 
eral months  after  September  4,  1878;  that 
he  had  expressed  surprise  at  the  sniallne.ss 
of  the  balance,  as  shown  by  the  books  of 
the  bank  ;  and  his  failure  to  notify  the 
bank  until  February,  1S79,  eight  months 
after  he  began  to  doubt  the  genuineness  of 
the  check,— are  all  matters  to  be  consid- 
ered by  the  jury  in  determinine  the  ques- 
tions at  issue.  The  court  cannot  say,  it 
seems  to  me,  that  as  a  matter  of  law, 
under  such  circumstances,  the  plaintiff  is 
entitled  to  recover.  I  am  unable  to  sec 
any  force  in  the  suggestion  that  the  offi- 
cers of  the  bank  took  no  steps  at  the  time 
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the  check  was  paid  to  Identify  the  peraoa  | 
who  presented  It.  UulesB  the  paying  teller 
has  a  fluaplcion  as  to  the  genuineness  of 
the  signature  of  a  check  payable  to  bearer, 
be  is  not  called  upon  to  make  and  preserve 
evidence  as  to  sucli  Identity,  and,  if  sucb 
precautious  had  been  taken  In  this  case, 
that  fact  would  have  been  conclusive  evi- 
denL-e  that  the  bank  had  notice  of  facts 
which  put  it  upon  inquiry.  In  such  a 
case,  of  course,  the  bank  would  have  no 
defense,  even  if  the  depositor  was  guilty 
of  neKllgence.  It  is  said  that  there  Is  no 
evidence  from  which  it  can  be  reasonably 
inferred  that  the  plalntiO's  delay  preju- 
diced the  defendant;  but  the  inability  of 
the  defendant  to  produce  such  evidence 
may  have  been  caused  by  the  lapse  of  time 
between  the  time  when  plaintiff,  acting  as 
a  prudent  man,  ought  to  have  discovered 
and  given  notice  of  the  forgery,  and  the 
time  when  such  notice  was  in  fact  given. 
This  is  peculiarly  a  question  tor  the  Jury 
under  proper  instructions  from  the  court. 
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Pbople  v.  Whitelt.1 

{Suipnme  Court  of  CaWomta.    Oct  3, 1888.) 

Labocitt— Verdict— Degree  or  Crime— Fbelim- 

INART  HbaKINO — EviDBNOB. 

1.  A  verdict  finding  a  defendant  "gntlty  as 
charged"  is  a  safBoieDt  finding  of  the  degree  of 
the  crime  when  she  is  charged  with  grand  lar- 
ceny. 

2.  On  an  appeal  from  a  conviction  of  grand 
larceny,  the  fact  that  the  record  contains  a  com- 
mitment signed,  "James  Lanrler,  Judge  of  the  Po- 
lice Judge's  Court  No.  2  of  the  City  and  County 
of  Ban  Francisco, "  is  safflcient  to  show  that  an 
examination  was  had  b^ore  a  police  magistrata. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  Snn  Francisco. 

Informtition  for  grand  larceny  against 
Adeline  "Whitely.  Verdict  of  guilty.  Judg- 
ment thereon,  and  order  refusing  new 
trial.    Defendant  appeals.     Affirmed. 

C.  H.  Wolff  aud  H.  M.  Sniitn,  for  appel- 
lant. The  Attorney  General,  tor  the  Peo- 
ple. 

Per  Cukiam.  We  think  it  appears  that 
the  examination  was  before  a  police  mag- 
Istratn.  The  commitment  is  signed  by 
"JamesLawler,  Judge  of  the  Police  Judge's 
Court  No.  2,  of  the  City  and  County  of  San 
Frnncisco."  The  defendant  was  charged 
with  the  crime  of  grand  larceny,  and  the 
Jury,  by  their  verdict,  found  her  "guilty  as 
charged."  This  was  a  sufficient  finding 
of  the  degree.  Judgment  and  orders  ap- 
pealed from  affirmed. 

M  Cal.  4J  

Cbesteu  v.  Bakerbfibld  Town-Hall 

Ass'N.a 

(Supreme  Court  of  Calif  omia.   July  27, 1888.) 
Res  Adjodicata— Stbikiso  Oot  Evidence— Ap- 
peal-Bond. 
1.  A   judgment  in  an  action  of  ejectment,   to 
which  the  bolder  of  the  legal  title  was  not  a  party, 
is  not  a  bar  to  an  action  by  blm  to  quiet  title. 

>  This  case,  filed  October  8,  1883.  is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
Pacific  Reporter  may  cover  ail  cases  in  volume 
61,  California  Reports. 

■This  case,  filed  July  S7, 1888,  is  nowpublishec 
by  request,  with  others,  in  order  that  tne  Faolflo 
Reporter  may  cover  all  cases  in  volume  04,  Cali- 
fornia Reports. 


2.  tTnless  evidence  is  clearly  immaterial  and 
irrelevant,  a  motion  to  strike  it  out  on  that  ground 
should  not  be  granted. 

8.  One  undertaking  is  sulflcient  upon  an  ap- 
peal, both  from  the  Judgment  and  order  denying 
a  new  trial. 

Department  3.  Appeal  from  superior 
court,  Kern  county. 

Action  by  George  H.  Chester  against 
the  BakersBeld  Town-Hall  Association  to 
quiet  title  to  land.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 

The  defendant  had  previously  obtained 
Judgment  against  Julius  Chester  in  nn  ac- 
tion of  ejectment  (55  Cal.  9S)  to  recover 
possession  of  land  of  which  the  premises 
in  controversy  formed  part,  but  to  which 
action  the  plaintiff  herein  was  not  a  party. 

Flournoy,  Mlioon  d  Floiiraoy  and  W.J. 
Taska,  lor  appellant.  Stetson  &  Hougb' 
ton  and  C.  C.  CowgJIl,  for  respondent. 

Per  Curiam.  The  plaintiff  alleges  in  his 
complaint  that  he  is  the  owner  in  fee-sim- 
ple of  certain  premises  described  In  his  com- 
plaint, and  that  at  the  time  of  the  filing 
of  said  complaint  he  is.  and  for  more  than 
three  years  immediately  preceding  the  fil- 
ing thereof  has  been.  In  the  actual,  quiet, 
and  exclusive  possession  of  said  premises, 
and  that  the  defendant  claims  some  right, 
title,  or  interest  therein  adverse  to  the 
plaintiff,  and  that  said  claim  of  the  defend- 
ant is  without  any  right,  etc. ;  wherefore 
plaintiff  prays  to  have  said  claim  deter- 
mined, etc.  The  defendant  in  its  answer 
denies  that  the  plaintiff  is  the  owner,  or 
that  he  and  those  under  whom  be  claims 
have  been  for  more  than  three  j-ears,  or 
then  were,  in  actual,  peaceable,  quiet  pus- 
session  of  said  premises,  but  alleges  that 
the  defendant  has  been  in  the  open,  noto- 
rious, exclusive,  and  adverse  possession, 
with  claim  of  title,  ever  since  the  9th  day 
of  November,  1871.  Tbedefendant  also  al- 
leges that  the  plaintiff  is  estopped  both 
by  judgment  aud  In  pals.  The  facts 
which  it  is  claimed  constitute  said  alleged 
estoppels  are  set  out  at  length  in  said  an- 
swer. The  court  found,  upon  sufficient 
evidence,  that  on  the  23d  day  of  October, 
1869,  one  Thomas  Baker,  who  then  claimca 
to  own  said  premises,  conveyed  the  same 
by  deed  to  the  plaintiff,  who,  on  theSdduy 
of  January,  1872,  conveyed  to  Julius  Ches- 
ter, who.  on  the  18th  day  of  September, 
1878,  conveyed  to  one  Fisher,  who,  on  tbe 
29th  day  of  June,  18S0,  conveyed  to  the 
plaintiff.  On  the  12th  day  of  December, 
1877,  said  Baker  obtained  a  patent  of  said 
premises  from  the  state.  The  findings  as 
to  the  foregoing  facts  are  not  attacked. 
But  counsel  for  appellnntin  their  brief  rely 
(1)  on  an  estoppel  inputs;  (21  by  judg- 
ment; aud  (3)  on  thestatuteof  limitations 
as  a  bar  to  the  action.  Upon  each  of  these 
issues  it  la  claimed  that  the  evidence  is  in- 
sufflcient  to  Justify  the  findings  of  the 
court. 

We  are  satisfied  that  there  are  not  un> 
controverted  facta  sufBcIeut  to  constitute 
an  estoppel  in  pais. 

The  Judgment  in  the  case  of  .Association 
V.  Chester,  55  Cal.  98,  whicb  was  com- 
menced more  than  a  month  after  said  Ju- 
lius had  conveyed  the  premises  to  Fisher, 
who  subsequently  conveyed  to  the  plain* 
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tiff  herein,  cannot  operate  an  a  bar  to  tliie 
notion. 

As  to  tlie  Itar  of  tlie  statute  of  limlta- 
tiona,  It  is  BUfticiont  to  say  it  was  not  es- 
tablished by  evidence  free  from  substau- 
tial  conflict.  No  objection  was  made  to 
tlic  testimony  of  Julius  Chester  until  after 
It  was  all  in,  and  tlien  a  motion  was 
made  to  strike  out  a  part  of  it  on  the 
ground  that  It  was  irrelevant  and  imma- 
terial. A  motion  to  strike  out  on  that 
eround  onght  not  to  be  granted  unless  the 
evidence  is  clearly  Irreievant  and  immate- 
rial. The  evidence  which  the  court  refused 
to  strike  out  Is  not,  in  our  opinion. clearly 
of  that  character.  The  court  seems  to 
have  found  the  facts  whlcii  the  counsel  for 
defendant  sought  to  elicit  from  the  wit- 
neHs  Brundage,  by  questions  to  which  ob- 
jections were  made  by  plaintiff's  counsel 
and  sustained  by  the  court.  It  is  there- 
fore clear  that  if  said  rulings  were  erro- 
neous, tlie  defendant  was  not  prejudiced 
thereby.  The  practice  of  filing  but  one 
undertaking  where  appeals  are  taken,  as 
In  this  case,  both  from  the  judgment  and 
order  den.ving  a  new  trial,  is  about  as 
well  settled  as  any  question  of  that  kind 
can  he,  and  we  do  not  think  that  It  should 
now  be  treated  as  an  open  one.  Judgment 
and  order  affirmed. 

Hearing  in  l>ank  denied. 


Rose  et  a7.  v.  RicHMON-n  Min   Co.  op  Ne- 
vada.   (No.l,0«2.)i 

(Supreme  Court  of  Nevada.    Jan.  Term,  1882.) 

Reuurd  on  Appeal  —  As8iGN->iexT  or  Bkkoks — 
MininoClaims— Contests— Location— Appeab- 
ANCE — Docket  Fees— Patents. 

1.  Where  a  judgment  Is  appealed  from  on  Uie 
sole  ground  that  It  is  not  supported  by  tho  find- 
ings of  facts,  it  is  not  necessary  that  tto  state- 
ment on  appeal  should  contain  the  evidence. 

2.  Where  the  itODclusions  of  law  based  on 
the  findings  of  fact  are  speciflcaUy  excepted  to 
and  assigned  as  errors,  a  general  statement  that 
the  judgment  is  not  supported  by  the  findings  is 
unnecessary,  under  Civil  Prac.  Act  Nev.  J  388, 
(1  Corop.  Laws.  $  1393,)  requiring  the  errors  relied 
on  to  he  specified. 

3.  Under  Comp.  Laws  Nev.  i  1674,  (St.  1873, 
p.  60,)  providing  that  in  actions  to  determine 
the  risbt  of  possession  of  a  mining  claim,  where 
an  application  for  a  pateut  has  been  made  to  the 
United  States  by  either  of  the  parties,  It  shall 
only  be  necessary  to  confer  jurisdiction  on  the 
conrt  to  try  the  action  that  it  appear  that  an  ap- 
plication for  a  patent  has  t>een  made,  and  that 
the  parties  to  the  action  are  claiming  the  mine, 
a  complaint  alleging  that  plaintiUs  are  the  own- 
ers and  possessed  of  the  mine  in  controversy,  and 
that  defendant  adversely  claims  the  mine  and 
right  of  possession,  and  haa  filed  an  application 
for  a  patent,  is  sufficient,  as  it  need  not  allege 
that  plaintiffs  contested  defendant's  application, 
nor  that  such  application  is  void. 

4.  Where  the  clerk  advances  the  docket  fee 
and  places  the  case  upon  the  docket,  defendant 
cannot  object  that  the  fee  was  not  paid  in  ad- 
vance by  plaintiffs,  a«  mauired  by  8  Comp.  Laws 
Nev.  ^jl  2788,  2767.  "^ 

6.  Defendant  waijrp     the   issuance    of   sum- 
hv  aDDeaWuir  --^^  fjiiog  a  demurrer  and 


moDS  by  appesr/iig 
answer. 

6.  It  cannot  be  qj 
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mine  the  right  of  possession  of  a  mining  claim 
that  plaintiffs'  protest  to  defendant's  application 
for  a  patent  does  not  show  "the  nature,  bound- 
aries, and  extent"  of  plaintiffs'  location.  Such 
objection  should  have  been  made  in  the  land- 
o4ce  when  the  protest  was  filed. 

7.  Whei-e  both  plaintiff  and  defendant  are  in 
possession  of  different  portions  of  the  same  lode, 
plaintiff  can,  under  section  1674,  supra,  maintain 
an  action  to  determine  the  right  of  possession  to 
the  entire  lode. 

8.  Under  14  St.  U.  S.  p.  853,  i  4,  providing 
"  that  no  location  shall  exceed  300  feet  in  length 
along  the  vein  for  each  locator,  with  an  addi- 
tional claim  for  discovery  to  the  discoverer  of 
the  lode, "  a  location  is  not  wholly  void  because 
the  locator  claims  in  good  faith  a  discovery  in- 
terest, when  in  fact  the  same  lode  had  previously 
been  located  on  by  others  at  another  point.  It  is 
voidable  only  as  to  the  excess  of  the  discovery 
interest. 

U.  Under  Rev.  Bt  U.  B.  §  2S26,  providing 
that,  where  an  adverse  claim  is  filed  during  the 
period  of  publicMion  of  an  application  for  a  pat- 
ent to  a  mining  claim,  all  proceedings  shall  be 
stayed  till  the  controversy  shall  have  been  set- 
tled by  a  court  of  competent  jurisdiction,  and 
that  a  failure  on  the  part  of  the  claimant  to 
prosecute  his  suit  In  the  proper  court  with  dill  - 
gence  to  final  judgment  shall  be  a  waiver  of  his 
claim,  a  patent  issued  after  the  filing  of  such 
a<lverse  claim  and  the  institution  of  the  suit, 
but  before  final  judgment,  Is  void,  though  the 
clerk  of  the  court  in  which  tho  suit  Is  pending 
certifies  that  no  proceedings  have  been  had  there- 
in for  three  years.  The  court,  and  not  the  land 
department,  has  jurisdiction  to  determine  the 
question  of  due  diligence  In  the  prosecution  of 
tlie  suit. 

10.  Where  s  claimant  protests,  as  required  by 
Rev.  St.  U.  B.  S  2336,  against  the  issuance  of  a 
patent  to  a  certain  lode,  on  the  ground  that  he 
has  a  valid  prior  location  of  the  same  lode,  he  is 
not  bound  to  protest  against  a  second  application 
by  the  same  party  under  a  different  name  for  a 
patent  to  the  same  lode,  and  a  patent  granted  up- 
on such  second  application  is  void. 

11.  Where  a  pateut  is  issued  without  any  au- 
thority of  law,  its  validity  may  be  attacked  in  any 
proceeding. 

13.  Where  a  patent  Is  absolutely  void,  Its  holder 
cannot  be  adjudged  to  hold  It  in  trust  for  the 
party  entitled  to  the  land,  it  Is  of  no  effect 
whatever. 

Appeal  from  district  court.  Eureka  coun- 
ty. 

Suit  by  E.  H.  Rose  and  others  against 
the  Richmond  Mining  Company  of  Ne- 
vada, to  determine  the  right  of  possession 
and  owncrslilp  to  a  mining  claim.  Judg- 
ment for  defendant.  Plaintiffs  appeal. 
Reversed. 

Biiknr  Ji  Wloes,  William  M.Stewart,  \^  111- 
lam  F.  Herrio,  and  W.  H.  Wood,  for  appel- 
lants. Robert  M.  Clark,  Wren  &  Cheney, 
and  Crittenden  Thornton,  for  respond- 
ent. 

Hawley,  J.    This  action  was  brought 
by   appellants  to  determine  the  right  of 
poBseHsion  to  certain  mining  ground!    The 
cause  was  tried   before  the  court  without 
a  Jury.    A  judgment  was  rendered  in  favor 
of  respondent.     No  motion  for  a  new  trial 
was  made.    The  appeal  Is  taken   from  the 
Judgment.      Appellants  claim   that  upon 
the  farts  found  by  the  court  the  judgment 
should    have  been    in    their   favor.     The 
loUowing    diagram    shows   the    relative 
positions  of  the  Tip  Top,  St.  George,  and 
Victoria  locations,  relied  upon  by  respond- 
ent, and  of  the  Uncle  Sam  location,  upon 
which  appellants  rely: 
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From  the  findings  of  thecoort  it  appears 
that  the  mining  Kroiind  in  controversy 
Is  situated  on  Kuby  hill.intheEnrelia  niin- 
Idk  district:  "that  alone  and  through  the 
bill,  for  a  distance  siiehtly  exceeding  a 
mile,  and  extending  in  a  north-westerly  and 
south-easterly  direction,  is  a  zone  of  lime- 
stone, in  which  at  different  places  through- 
out its  length  mineral  is  found  ;"  that  un- 
derlying this  «one  on  the  sontheriy  side 
is  a  well-defined,  unbroken  foot-wall  of 
qiiartzlte,  which  has  a  general  dip  to  the 
north-east;  that  on  the  northerly  side  of 
this  lone  ul  limestone  Is  a  hanging-wall 
ol  shale:  and  that  tbls  lone  of  limestone 


is  a  rein  or  lode  of  rock  In  place,  beortng 
gold,  silver,  lead,  and  other  valuable  min- 
erals; that  the  Uncle  iSam  mining  claim 
was  located  upon  this  zone  of  limestone 
on  the  14th  day  of  January,  A.  U.  1872, 
by  E.  H.  Rose  and  two  other  persons; 
that  they  included  in  said  location  800 
linear  feet  of  said  sone,  20<)  linear  feet  hav- 
ing been  located  tora  discovery  claim ;  that 
tbey  recorded  the  notice  of  location  in  due 
time,  and  marked  the  boundaries  of  the 
claim  before  the  St.  George  was  located; 
that  several  years  prior  to  the  location  ol 
the  Uncle  Sam  claim  said  lone  had  been 
discovered,  and  a  large  number  of  mining 
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claims  located  upon  it;  that  Roaekncw  of 
the  existence  or  snid  locations,  and  that 
work  waa  being  prosecuted  thereon; 
that  at  the  time  of  the  location  of  the 
Uncle  Sam,  and  tor  a  long  time  prior  and 
subsequent  thereto,  it  had  been  the  cus- 
tom and  usa^e  of  the  larger  portion  of  the 
niiners  upon  Ibiu  zone  or  lode  to  include 
in  their  locations  20U  feet  for  a  discovery 
claim ;  that  it  was  not  known  or  believed 
at  the  time  of  the  location  of  the  Uncle 
8am  that  the  belt  or  zone  of  limestone 
running  through  Buby  hill  constituted 
but  one  zone  or  lode;  that  the  locators 
of  the  Uncle  Sara  believed  there  was  no 
other  valid  existing  location  upon  the 
ground  Included  within  thesurface  bouud- 
ai-ies  of  their  location;  that  a  mining 
claim  called  the  "Phillips"  was  located 
on  the  23d  day  of  September,  A.  D.  1871, 
by  Pblliips  and  others,  upon  the  identical 
ground  afterwards  located  by  the  Uncle 
Sam:  that  the  Phillips  claim  and  loca- 
tion was  abandoned  prior  to  the  location 
of  the  Uncle  Sam;  that  Rose,  prior  to  the 
location  of  the  Phillips,  had  discovered 
the  ore  within  tlie  limits  of  the  Uncle 
Sam  location;  "that  Rose  and  his  asso- 
ciates made  the  Uncle  Sara  location  In 
good  faltb,  and  in  accordance  with  the 
customs  and  usages  of  the  majority  of  the 
miners  in  said  mining  district,  and  the; 
and  their  grantees  have  ever  since  re- 
mained In  the  actual  possession  of  said 
Uncle  Sam  location  as  located,  to  the  ex- 
tent of  annually  sinking  u  sliart  thereon, 
maintaining,  and  at  times  occupying,  a 
cabin  thereon,  and  •  »  »  excavating 
drifts  and  tunnels  thereon ;  *  *  •  that 
Rose  and  his  co-locators  did  the  amount 
of  work  renuired  to  hold  said  mining 
claim  under  the  laws  of  the  United  States, 
and  their  successors  in  Interest  continued 
to  do  the  necessary  work  to  hold  said 
claim  after  succeeding  to  the  interest  of 
Rose  and  his  co-locators  up  to  the  time  of 
this  trial;"  that  none  of  said  work  was 
done  within  the  surface  limits  of  the  St. 
George,  but  was  done  within  the  surface 
lines  of  the  Uncle  Sam  locution ;  that  the 
St.  George  claim  was  located  on  the  20th 
day  of  March,  1873.  subsequent  to  the  lo- 
cation of  the  Uncle  Sara:  "that,  from  and 
after  the  date  of  the  locution  and  discov- 
ery of  the  St.  George  mining  claim  and 
lode  herein,  »  •  •  the  Richmond  Min- 
ing Company  of  Nevada  has  been  actually 
in  possession  of  the  said  lode,  as  in  the 
said  patent  described,  and  has  been  en- 
gaged in  mining  and  extracting  the  pre- 
cious metals  therefrom,  and  •  •  ♦  Inslnk- 
]ng  winzes  and  runnlngdrifts,  tunnels,  and 
levels  at  a  great  depth  below  the  surface  of 
the  earth,  and  none  of  the  excavations 
made  by  either  party  came  in  conHIct  with 
any  of  those  made  by  the  other;"  that  re- 
spondent, on  the  1st  day  of  August,  1873, 
made  an  application,  through  the  local 
United  States  Innd-offlce  at  Eureka,  for  a 
patent  to  the  St.  George  mining  claim ;  that 
on  the  20th  day  of  September,  1873,  and 
within  the  period  allowed  by  law  for  pub- 
lication of  notice.  Rose  and  his  associates 
filed  a  protest  In  said  land-office,  which 
showed  the  boundaries  and  extent  of  their 
claim,  against  said  application;  that  on 
the 21st  day  of  Octol>er,  1873,  they  filed  the 


complaint  In  this  action  in  the  offlceof  the 
clerk  of  the  district  court  of  Eureka  coun- 
ty; that  at  that  time  they  did  not  pay 
the  docket  fee  required  by  the  statute  of 
this  state,  (2  Comp.  Law8,§  2766;)  that  the 
docket  fee  was  advanced  and  paid  by 
the  clerk  to  the  county  treasurer,  In  his 
regular  raontlily  settlement,  on  the  3d 
day  of  November;  that  respondent  regu- 
larly appeared  In  said  action,  and  filed  a 
demurrer  and  answer;  that  it  did  not  at 
any  time  move  to  dismiss  said  action  or 
file  a  plea  in  abatement  tliercln ;  that  after 
said  cause  was  at  issue  it  wan  regularly 
placed  upon  the  calendar  for  trial:  that 
thereafter  it  remained  on  the  calendar 
antil  the  March  term,  1874,  but  was  not 
tried,  for  the  reasons  that  negotiations 
were  pending  for  a  settlement  of  the  mat- 
ters in  controversy;  that  at  the  March 
term,  187 -1,  the  cause  was  continued  upon 
motion  of  counsel  for  respondent,  and 
thereafter  the  cause  was  not  placed  upon 
the  calendar,  nor  any  proceedings  had. 
until  the  Marcli  term,  1880;  that  negotia- 
tions for  a  settlement  were  still  ponding, 
and  Rose  and  his  nssoclutes  were  led  to 
believe  from  representations  made  to 
them  by  tlie  officers  and  agents  of  the 
Richmond  Mining  Company  that  it  would 
abandon  ail  claim  to  that  portion  of  the 
Uncle  Sam  west  of  the  west  end  line  of  the 
Tip  Top  claim,  or  that  it  would  purchase 
the  Uncle  Sam  claim,  and  it  was  owing  to 
these  facts  that  the  prosecution  of  the  suit 
was  delayed;  that  In  the  month  of  Sep- 
tember, A.  D.  1870,  the  Richmond  Mining 
Company  made  application  to  the  iand- 
offlce  at  Eureka  for  final  entry  and  pay- 
ment for  the  St.  George  claim,  and  pre- 
sented a  certificate  of  the  clerk  of  the  dis- 
trict court  to  the  effect  that  this  action 
had  not  been  placed  upon  the  calendar, 
nor  had  any  proceedings  been  had  there- 
in, after  the  March  term,  1874;  that  the 
officers  of  the  land  department  upon  this 
certificate  decided  that  this  action  had  not 
been  prosecuted  with  due  diligence,  and 
for  this  reason  that  the  Richmond  Com- 
pany was  entitled  to  a  patent;  that  these 
proceedings  were  had  without  notice  to 
plaintiffs,  and  at  a  time  when  they  and 
their  attorneys  believed  from  the  repre- 
sentations made  by  the  officers  and  agents 
of  the  Richmond  Company,  as  before 
stated,  that  a  settlement  would  be  agreed 
upon,  and  that  there  was  no  necessity 
for  a  trial ;  that  the  ruling  of  the  officers 
of  the  lund-offlce  at  Eureka  was  approved 
by  the  commissioner  of  the  general  land- 
office  at  Washington,  D.C.;  that  plaintiffs 
were  notified  of  his  dtxrislon,  and  informed 
that  they  would  have  60  days  within 
which  to  appeal  from  the  decision  of  the 
secretary  of  the  interior;  that  they  did 
not  take  any  steps  in  the  matter,  and 
did  not  appeal  from  the  decision;  that 
thereafter,  on  the  7th  day  of  May,  1877, 
the  government  of  the  United  States  is- 
sued a  patent  to  the  St.  George  claim  and 
lode  to  the  respondent;  that  on  the  30th 
day  of  April,  1874,  the  government  of  the 
United  States  issued  to  the  respondent  a 
patent  to  the  Tip  Top  claim  and  lode; 
that  on  the  ISth  day  of  October,  1878,  the 
resijondent  made  an  application  for  a 
patent  to  the  Victoria  claim,  which  bad 
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been  located  Hubseqnent  to  the  locatton  of 
the  Uacle  Sam,  and  procared  a  patent 
therefor  from  the  United  States  on  the 
28th  day  of  February,  18S0;  that  no  pro- 
test was  filed  against  said  application  by 
the  owners  of  the  Uncle  Sara  claim  ;  that 
the  Tip  Top,  St.  George,  Victoria,  and 
the  Uncle  Saw  claim  are  each  upon  the 
eame  vein  or  lode;  that  at  the  time  of 
the  trial  of  this  action  the  Albion  Consol- 
idated  Mining  Company  was  the  owner  of 
the  Uncle  Sam  claim,  and  this  action  is 
prosecuted  for  its  benefit  by  the  consent  ol 
the  plaintiffs. 

All  that  portion  of  the  raining  ground, 
within  the  limits  of  the  Uncle  Sam  loca- 
tiun,  on  the  easterly  side  of  theline  A  C  on 
the  diagram,  belongs  to  the  respondent  by 
virtue  of  the  Tip  Top  location  and  patent. 
We  have  been  thus  particular  in  stating 
the  facts,  in  order  that  some  of  the  ques- 
tions which  we  will  have  occasion  to  dis- 
cuss may  be  the  more  clearly  comprehend- 
ed. The  real  controversy  upon  this  appeal 
involves  the  validity  of  the  Uncle  Sam  lo- 
cation, owned  by  appellants,  and  'f  the 
St.  George  and  Victoria  locations  and  pat- 
ents, owued  by  Despondent.  There  are, 
however,  numerous  preliminary  questions 
to  be  first  disposed  of.  The  case  upon  ev- 
ery point  fairly  bristles  with  legal  and 
technical  objections,  urged  by  respondent. 
If  auy  of  the  objections  are  well  taken,  the 
judgment  should  be  afiSrmed.  If  none  of 
theni  are  teuable,  the  judgment  must  be 
reversed.  The  various  questions  present- 
ed have  been  elaborately  argued,  with 
marked  ability.  From  the  interest  thus 
manifested,  as  well  as  the  importance  of 
8:>me  of  the  questions  Involved,  and  the 
peculiar  facts  of  the  case,  we  deem  it  to 
be  our  duty  to  decide  all  the  points  that 
have  been  made;  but  in  so  doing  we  shall 
not  attempt  to  answer  all  the  reasons 
advanced  by  counsel.  It  is  enough  to 
state  our  opinion  upon  the  points  dis- 
cussed, and  to  give  the  reason  for  our 
decision  thereon. 

1.  It  is  claimed  by  respondent  that  the 
statement  on  appeal  is  defective,  because 
it  does  not  contain  auy  evidence,  or  speci- 
fy any  error  which  occurred  at  the  trial. 
This  objection  is  without  merit.  No  ques- 
tion is  raised  by  appellants  as  to  the  suffl- 
clency  of  the  evidence  to  support  the  find- 
ings of  act.  The}'  do  not  rely  upon  any 
alleged  error  committed  by  the  court  dur- 
ing the  progress  of  the  trial.  The  state- 
ment does  contain  some,  it  not  ail,  of  tlie 
documentary  evidence,  and  it  was  unnec- 
essary to  insert  any  more  of  the  evidence 
taken  at  the  trial  in  order  "to  explain  the 
particular  errors  or  grounds  specified"  in 
the  statement  on  appeal.  The  statement 
is  sufficient  to  authorize  this  court  to  de- 
termine whether  the  findings  of  facts  sup- 
port the  judgment  of  the  district  court, 
provided  there  is  a  proper  specification  of 
errors,  as  required  by  section  3.32  of  the 
civil  practice  act,  (1  Comp.Law8.§  1393.) 

2.  We  are  of  the  opinion  that  this  pro- 
vision of  the  statute  has  been  substantial- 
ly complied  with.  It  is  true,  as  claimed 
by  respoudcnt,  that  in  the  assignment  of 
errors  it  is  not  said  In  direct  terms  "that 
the  judgment  Is  contrary  to  the  findings, 
or  that,  upon  the  findings,  the  Judgment 


should  have  been  for  appellants;"  yet 
such  is  theevldent  meaning  and  effect  of  the 
language  used.  We  believe  it  has  been  the 
usual  practice,  In  cases  like  this,  to  mal:e 
the  general  statement  that  the  judgment 
is  not  supported  by  the  findings,  and  to 
add  a  specific  statement  of  "the  particular 
errors  "  relied  upon.  Bntthegeneral  state- 
ment, the  absence  of  which  It  Is  claimed 
Is  fatal  without  the  particular  specifica- 
tions, would,  according  to  many  of  the 
authorities  cited  by  respondent,  be  insuffi- 
cient. It  must  be  remembered  that  no  ob- 
jections are  urged  as  to  the  sufficiency  of 
the  findings.  Thf^y  are  not  complained 
of  by  either  party,  but  are  accepted  as 
correct  by  both,  and  must  be  so  treated 
by  this  court.  The  only  grounds,  there- 
fore, that  could  have  been  assigned  as  er- 
ror were  the  alleged  erroneous  conclusions 
of  law  reached  by  the  court  upon  the 
undisputed  facts  set  forth  in  the  findings. 
Every  conclusion  of  law  of  which  com- 
plaint is  made  is  separately  specified  as  an 
error  upon  the  part  of  the  court.  The 
form  of  the  specifications  may  be  subject 
to  criticism,  but  the  substance  is  there. 
Appellants  have  pointed  out  with  great 
distinctness  the  specific  errors  which  they 
claim  the  court  committed  in  its  conclu- 
stons  of  law,  in  such  a  manner  as  to  ena- 
ble this  court  to  readily  understand  the 
grouuds  upon  which  they  rely  for  a  re- 
versal. Thespecificatlons  are  given  "  with 
such  fullness  as  to  aid  the  court  in  the  ex- 
amination of  the  transcript;"  and  this 
court  is  not  left,  as  was  the  court  In: 
Squires  v.  Foorman,  10  Cal.  298,  and  other 
cases  cited  by  respondent,  "to  grope  its 
way  through  the  record  In  search  of  pos- 
sible errors."  The  statement  on  appeal 
and  the  assignment  of  errors  come  within 
the  rule  announced  by  the  decisions  In 
Barrett  v.  Tewksbury,  15  Cal.  3^,  and 
Button  V.  Beed,23  Cal.  478;  and  thlscourt 
has  never,  in  any  of  its  decisions,  sug- 
gested that  any  further  speciflcatiou  was 
necessary. 

3.  Respondent  contends  that  the  com- 
plolnt  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  In  deciding 
this  question  It  Is  Important  to  determine 
the  nature  of  this  action,  for  upon  the 
character  of  the  pleadings — especially  of 
the  complaint— depends  the  solution  of 
many  questions  that  have  been  elaborate- 
ly and  learnedly  argued  by  counsel.  The 
complaint  alleges  "  that  the  plaintiffs  are, 
and  ever  since  the  20th  day  of  January,  A. 
n.  1872,  have  been,  the  owners  of,  seised 
and  possessed  of,"  the  mining  ground  In 
controversy,  "together  with  all  the  veins, 
lodes,  and  ledges  throughout  their  entire 
depth,  the  top  or  apex  of  which  lies  with- 
in said  surface  boundaries;  that  defend- 
ant, unjustly  and  adversely  to  plaintiffs, 
claims  an  estate  in  fee.  in  and  to  said 
premises,  and  the  right  of  possession  there- 
of, und  the  right  of  extracting  nd  con- 
verting to  its  own  use  all  the  mineral 
beanng  rocK,  ore,  ana  earm  therein  con- 
tained, and  has  filed  in  the  United  States 
land  office  an  application  for  a  patent 
thereto,  under  the  name  of  'St.  George 
Ledge  and  Mine;'"  and  closes  with  the 
usual  prayer.  We  will  not  follow  counsel 
in  that  portion  of  their  argument  which  is 
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baaed  upon  tbe  theory  that  thia  is  a  ault 
brought  under  the  proTiBions  of  aectlon 
256  of  the  civil  practice  act.  In  our  opin- 
ion, the  HaflBcienry  of  tbe  complpint  mufit 
be  determined  by  the  provisione  of  section 
1674  of  tbe  Compiled  Laws  (St.  1S73,  p.  60) 
and  section  39  of  the  civil  practice  act. 
Section  1674  reads  aB  follows:  "In  all  ac- 
tions brooght  to  determine  the  right  of 
possesHion  of  a  mining  claim  or  metallifer- 
ous vein  or  lode,  where  an  application  has 
been  made  to  the  proper  offlers  of  the  gov- 
ernment of  tbe  United , States,  by  either  of 
the  parties  to  such  action, for  a  patent  for 
said  mining  claim,  vein,  or  lode,  it  shall 
only  be  necessary,  to  confer  jurisdiction  on 
tbe  court  to  try  said  action,  and  render  a 
pi-oper  judgment  therein,  that  it  appear 
that  an  application  for  a  patent  for  such 
mining  claim,  vein,  or  lode  has  been  made, 
and  that  the  parties  to  said  ai.'tion  are 
claiming  such  mining  claim,  vein,  or  lode, 
or  some  part  thereof,  or  the  right  of  pos- 
session thereof."  The  objections  to  the 
complaint,  under  section  1674.  are  stated 
as  toilown:  "There  is  no  allegation  that 
the  claim  or  application  of  the  defendant 
for  a  patent  is  without  right,  or  Invalid, 
or  void,  or  that  tbe  plaintiffs  ever  filed 
any  adverse  claim  to  the  defendant's  ap- 
plication for  a  patent.  It  does  not  ap- 
pear from  the  complaint  that  any  contest 
ever  was  initiated  or  was  pending  in  the 
land-oQice  at  the  date  of  the  commence- 
ment of  this  action."  The  complaint  is 
not  defective,  either  under  section  256  or 
section  1674,  because  It  does  not  allege  the 
particulars  of  defendant's  claim,  and 
prove  that  It  was  Invalid.  Mining  Co.  v. 
Marsano,  10  Nev.  379 :  Golden  Fleece  G.  &  S. 
Mln.  Co.  v.  Cable  Con.  G.  &  S.Min.  Co.,  12 
Nev.  3S!0.  lu  the  ease  last  cited,  Beattv, 
J.,  in  delivering  the  opinion  of  tbe  court, 
said:  "A  review  of  the  question  Is,  how- 
ever, wholly  unnecessary  in  this  case, 
which  is  governed  by  the  provisions  of 
section  1674  of  tbe  Compiled  Laws,  •  •  • 
and  evidently  designed  to  supplement  sec- 
tion 23:>6  of  the  Revised  Statutes  of  the 
United  States.  •  ♦  •  Under  these  laws 
the  pendency  of  a  contest  in  tbe  land-ofiice, 
with  respect  to  a  mining  claim,  gives  our 
district  courts  Jurisdiction  to  determine 
tbe  right  of  possession  as  between  the  ad- 
verse claimants.  Tbe  contestant,  wheth- 
er he  is  in  or  out  of  possession,  must  com- 
mence his  action  to  determine  the  right 
within  thirty  days  after  filing  lils  adverse 
claim.  It  would  be  absurd  to  hold  that,  if 
be  happens  to  be  tbe  party  in  pussesnion, 
and  therefore  presumably  entitled  to  tbe 
possession,  judgment  must  go  against 
him,  in  favor  of  a  party  out  of  possession, 
unless  be  not  only  proves  bis  own  right 
aflirmatively.  but  disproves  the  claim  of 
the  defendant  by  negative  testimony.  The 
only  sensible  construction  of  tbe  law  is 
that  each  party  must  prove  his  claim  to 
the  premises  in  dispute,  and  that  the  bet- 
ter claim  must  prevail."  It  is  claimed  that 
this  decision  is  in  favor  of  tbe  respondent 
upon  the  point  that  the  pendency  oi  tbe 
contest  in  the  land -office  must  be  alleged. 
The  complaint  in  that  action  averred  that 
pinintitf  had  filed  an  adverse  claim  to  the 
defendant's  application  (or  a  patent: 
hence  tbe  statement  In  tbe  opinion  that 


the  pendency  of  the  contest  in  the  innd- 
oflBce  gave  the  court  jurisdiction,  which  Is 
true;  but  the  question  here  involved  was 
not  presented  in  that  case,  and  the  court 
did  not  decide  that  such  an  allegation  was 
absolutely  essential  In  order  to  give  the 
court  Jurisdiction.  Section  1674  does  not 
mnlve  tbe  filing  of  the  protest  a  jurisdic- 
tional fact  to  be  alleged  In  the  complaint, 
and  in  this  respect  it  differs  from  tbe  stat- 
ute considered  by  the  court  in  Berry  v. 
Cammet,44  Cal.352,  which  Is  also  relied  up- 
on by  respondent.  It  has,  we  believe,  been 
the  general  practice  in  this  state,  in  suits  of 
this  character,  to  allege  the  pendency  of  tbe 
contest  in  the  land-offlce;  and  the  act  of 
congress  (Rev.  St.  §  2326)  has  reference  to 
cases  where  an  adverse  claim  is  filed,  but 
It  does  not  attempt  to  confer  any  special 
jurisdiction  upon  the  state  courts.  In  420 
Mln.  Co.  V.  Bullion  Min.  Co., 9  Nev.  248,  we 
said:  "Congress  did  not,  by  the  passage 
of  this  act.  •  »  •  conferany  additional 
jurisdiction  upon  the  state  courts.  The 
object  of  thelaw.aswe  understand  It,  was 
to  require  parties  protesting  against  the 
Issuance  of  a  patent  to  go  into  the  state 
courts  of  competent  jurisdiction,  and  in- 
stitute such  proceedings  as  they  might, 
under  the  dlHerent  forms  of  action  therein 
allowed,  elect,  and  there  try  'the  rights  of 
possession '  to  such  claim,  and  have  the 
question  determined.  The  acts  of  con- 
gress do  not  attempt  to  confer  any  juris- 
diction not  already  possessed  by  the  state 
courts,  nor  to  prescribe  a  different  form 
of  action.  •  •  •  Weare  of  opinion  that 
when  the  action  Is  brought,  whatever 
may  bo  its  character,  it  must  be  tried  by 
the  same  rules,  governed  by  the  same 
principles,  and  controlled  by  thesame  stat- 
utes, that  apply  to  such  actions  in  our 
state  courts.  Irrespective  of  the  acts  of 
congress."  Section  1674  was  evidently 
passed  to  supplement  tbe  act  of  congress, 
as  stated  in  the  Golden  Fleece  Case;  and 
it  designates  the  jurisdictional  facts  that 
are  necessary  to  be  alleged  In  the  com- 
plaint. The  complaint  in  this  action  sub- 
stantially conforms  to  the  language  of  the 
statute,  and  we  are  of  opinion  that,  tested 
by  the  statute  and  the  previous  decisions 
of  this  court,  It  states  facts  sufficient  to 
constitute  a  cauRe  of  action  to  determine 
the  right  of  possession  to  the  mining 
ground  in  controversy. 

4.  The  claim  of  respondent  that  this  ac- 
tion was  not  commenced  in  time  is  not 
well  taken.  The  complaint  was  filed  with- 
in 30  days  after  the  tiling  of  the  protest,  as 
required  by  the  statute.  It  Is  true  that  the 
plaintiffs  did  not  pay  the  docket  fee.  (2 
Comp.  Laws,  §§  2766,  2767,)  but  it  was  ad- 
vanced and  paid  by  the  clerk  in  his  next 
regular  monthly  settlement  with  the  coun- 
ty treasurer.  The  findings  are  silent  as  to 
whether  any  summons  was  issued  or  not. 
They  show,  however,  that  the  defendant 
regularly  appeared  and  filed  a  demurrer 
and  answer  to  plaintiffs'  complaint,  artd 
did  not  at  any  time  move  to  dismiss  the 
action  or  file  a  plea  in  abatement.  From 
these  facts  it  is  apparent  that  It  cannot 
now  be  claimed  that  tbe  action  was  not 
commenced  in  time.  The  defendant,  by  de- 
murring and  answering,  waived  the  issu- 
ance of  summons.    1  Comp.  Laws,  {  1085: 
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Iowa  Mln.  Co.  v.  Bonnnza  Min.  Co.,  16 
Nev.  64.  BcHpondont  cannot  take  advan- 
tage of  the  fact  that  the  clerk,  iiiRlead  of 
the  plaiiitiffH,  paid  tlie  docket  fee.  The 
clerk  had  the  rlKlit  to  refUKe  to  put  the 
cas^  upon  the  docket  unlesB  the  docket  fee 
was  paid  by  the  I'lalntiffs.  By  entering  It 
upon  the  docket  he  became  personally  re- 
uponeible,  and  asHuuied  the  payment  of 
the  fee,  and,  having  paid  it,  as  he  did,  the 
rIgbtB  of  plaintiffs  were  preserved.  The 
cahe  HtaudH  precisely  the  same  as  if  the 
BumnionH  had  been  issued,  and  the  docket 
fee  paid  by  plaintiffs  on  the  day  the  com- 
plaint was  filed. 

5.  The  claim  of  respondent  that  the  pro- 
test does  not  show  "  the  nature,  bounda- 
ries, and  extent"  of  the  Uacle  Sam  location 
and  lode  is  untenable.  This  objection  is 
one  that  should,  if  relied  upon,  have  lieen 
made  in  the  land-office  when  the  protest 
was  filed.  It  is  questionable  whether  any 
objection  could  be  urged  against  the  pro- 
test after  the  commencement  of  tlie  suit, 
especially  in  a  case  where  no  plea  has 
been  interposed  to  its  sufficiency.  But  it 
is  apparent  that  the  protest  docs  suffi- 
ciently show  "the  nature, boundaries,  and 
extent"  of  the  Uncle  Sam  claim  and  lode. 
The  respondent,  in  its  application  for  a 
patent  to  rheSt.  George  location  and  lode, 
claimed  21,">  feet  in  width  upon  tlie  surface. 
The  Tncle  Sam  location  claimed  200  feet  in 
width  upon  the  surface.  The  protest 
avers  "that  the  so-called  '  St.  (jeorge'  lode 
or  vein,  wherefor  a  patent  is  applied,  is 
Identical  with  the  Uncle  Sam  vein  and 
lode, "  and  refers  1o  the  diagram  to  show 
"the  nature  and  extent  of  the  conflict." 
The  protest,  in  its  description  of  the  "nat- 
ure, boundaries,  and  extent"  of  the  Uncle 
Sam  location  and  lode,  is  as  clear,  definite, 
and  specific  as  was  the  ap|)IicatIon  pre- 
sented by  respondent  for  a  patent  to  the 
St.  George.  If  the  protest  is  defective,  so 
Is  the  application.  It  would  be  absurd, 
In  the  first  instance,  to  decide  that  the  ap- 
plication was  sufficient  when  It  only 
claimed  215  feet  in  width  on  the  surface; 
and  then,  in  the  next  breath,  deirlare  that 
the  protest  was  Insufficient  becnnse  it  did 
not  claim  the  entire  width  of  the  lode  on 
the  surface.  It  is  a  conceded  propoHltion 
that  there  is  but  one  lode  within  the  limits 
of  the  respective  locations.  It  therefore 
necessarily  follows,  notwithstanding  the 
fact  that  each  party  only  claimed  200  feet 
in  width  on  the  surface,  that  whichever 
party  has  the  better  right  to  the  posses- 
sion of  the  lode  will  be  entitled  to  Its  en- 
tire width  and  entire  depth,  although  it 
may  in  its  downward  course  so  for  depart 
from  a  perpendicular  as  to  extend  outside 
the  vertical  side  lines  of  the  surface  loca- 
tion. 

6.  It  is  strenuously  insisted  that  appel- 
lants cannot  maintain  this  action,  be- 
cause, as  respondent  argues,  the  court 
found  as  a  fact  that  It  was  in  the  actual 
possession  of  the  mining  ground  in  con- 
troversy at  the  time  the  action  was  com- 
menced. This  argument  is  principally 
based  upon  the  ground  that  this  action 
must  be  governed  by  the  provisions  of 
section  256  of  the  civil  practice  act;  but  it 
is  also  claimed  that  the  same  rule  must 
prevail  under  the  provisions   of  section 


1674,  notwithstanding  the  fact  that  It 
does  not  confine  the  rights  of  plaintiffs,  as 
does  section  L'.")(i,  to  a  party  In  poBscssion. 
We  do  not  think  the  argument  of  respond- 
ent could  t)e  sustained  even  if  the  fact 
was,  as  it  claims  It  to  be,  that  it  was 
the  only  party  in  the  possession  of  the 
mining  ground  In  controverey.  Golden 
Fleece  G.  &  S.  Min.  Co.  v.Cable  Oon.G.&  S. 
Min.  Co.,  12  Nev.  ;?21.  The  facts,  however, 
show  that  both  parties  were  in  possession 
of  different  portions  of  the  "big  lode," 
and  the  character  of  their  possession  is 
particularly  defined.  I'nder  the  statute, 
the  party  having  the  better  right  to  the 
posweKsion  of  the  lode  must  prevail,  ana  is 
entitled  to  maintain  this  action.  It  being 
admitted,  as  we  have  belore  8tate<i,  and 
will  have  oceaftlon  again  to  repeat,  that 
there  is  but  one  lode,  and  that  the  Uncle 
Sam  location  upon  this  lode  is  prior  in 
point  of  time  to  the  St.  George,  it  must 
follow  that,  if  the  location  of  the  Uncle 
Sam  was  valid  in  its  inception,  and  its 
owners  have  not  waived,  lost,  <»r  aban- 
doned their  rights,  but  have  at  all  tiuiee 
complied  with  '  all  the  requirements  of  the 
law,  appellants  were  and  are  the  only 
parties  legally  In  possession  of  the  lode  in 
controversy,  and  that  respondent  is  not 
entitled  to  the  "nine  points  of  law"  that 
are  claimed  for  it,  and  thiit  often  fr)llow 
from  the  actual  possession  of  property. 
This  must  be  true.  If,  at  the  time  the  St. 
George  location  was  made,  there  was  a 
prior,  existing,  and  valid  location  upon 
this  portion  of  the  lode,  and  such  location 
has  ever  since  t)een  legally  maintained, 
then  the  eubsoqiient  location  of  the  St. 
George  upon  this  portion  of  the  lode  was 
absolutely  null  and  void,  and  respondent 
did  not  and  could  not  acquire  any  rights 
whatever  by  virtue  of  its  location  upon 
or  Its  possession  of  this  portion  of  the 
lode.  A  party  cannot  locate  a  valid  claim 
to  a  mining  claim  or  lode  already  located 
and  legally  possessed  by  others.  In  Belk 
r.  Meagher,  recently  decided  by  the  su- 
preme court  of  the  United  State8,(l(.'4  D.  S. 
279,J  W.\iTE,  C.  J.,  in  delivering  the  opin- 
ion of  the  court,  said :  "  Mining  claims  are 
not  open  to  relocation  until  the  rights  of 
a  former  locator  have  con^e  to  an  end.  A 
relocator  seeks  to  avail  himself  of  mineral 
in  the  public  lands  which  another  has  dis- 
covered. This  he  cannot  do  until  the  dis- 
coverer has  In  law  abandoned  his  claim, 
and  left  the  property  open  for  another  to 
take  up.  The  right  of  location  upon  the 
mineral  lands  of  the  United  States  is  a 
privilege  granted  by  congress,  but  it  can 
only  be  exercised  within  the  limits  pre- 
scribed l)y  the  grant.  Locations  can  only 
be  made  where  the  law  allows  it  to  be 
done.  Any  attempt  to  go  beyond  that  will 
beof  no  avail.  Hence,  a  relocation  on  lands 
actunlly  covered  at  the  time  by  another 
valid  and  subsisting  location  is  void:  and 
this  not  only  against  the  prior  locator, 
but  all  the  world,  because  the  law  allows 
no  such  thing  to  be  done.  •  •  •  The 
right  to  possession  comes  only  from  a 
valid  location.  Consequently,  if  there  Isno 
location,  there  can  be  no  posseHSioo  under 
it.  Location  does  not  necessarily  follow 
from  possession,  but  possession  from  loca- 
tion. •* 
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7.  la  the  Uncle  Sam  location  InvaUd? 
It  is  claimed  by  respondent  that  the  luca- 
toiTH  of  the  Uncle  Sam.  by  claiming  a  dis- 
covery Interest,  committed  a  fraud  upon 
the  government,  and  that  by  reason  there- 
of their  entire  claim  is  illegal  and  void. 
The  act  of  congress  under  which  this  locu- 
tion was  made  provides  "that  no  location 
hereafter  made  shall  exceed  two  hundred 
feet  in  length  along  the  vein  for  each  loca- 
tor, with  an  additional  claim  for  discov- 
ery to  the  discoverer  of  the  lode."  14  St. 
U.  S.  p.  252,  §  4.  Appellants  contend  that 
the  term  "diseovery,"  as  used  in  this  act, 
is  susceptible  of  more  than  one  construc- 
tion, and  that  the  courts  are  jUKtiQcd  in 
defining  its  meanlne  to  be  "a  discovery 
made  within  the  limits  of  the  claim  lo- 
cated." We  are  of  opinion  that  a  broad 
and  liberal  interpretation  should  be  given 
to  this  statute.  It  must  be  construed 
with  reference  to  the  intent  and  object 
that  congress  had  in  view  at  the  time  of 
its  pas.'iaGie,  and  in  determining  this  ques- 
tion It  is  proper  to  consider  the  condition 
of  the  country  and  the  general  character 
of  the  mineral  deposits,  veins,  and  lodes. 
The  object  was  evidently  to  encourage 
the  location  and  development  of  mining 
claims.  It  was  Intended  that  the  advent- 
aroas  and  enterprising  prospector,  who 
explored  the  mineral  regions  in  search  of 
the  hidden  treasure,  should  be  rewarded 
b.V  the  goverument  with  at  least  "an  ad- 
ditional claim  for  discovery."  The  min- 
eral lodes,  in  many  mining  districts,  were 
concealed  from  pu>>lic  view.  They  did 
not  always  "crop  out"  upon  the  surface 
of  the  earth.  There  were  no  landmarks 
to  deSnitely  determine  the  length,  width, 
distance,  or  course  of  the  lode  when  dis- 
covered. It  required  much  time,  money, 
and  labor,  and  In  many  cases  protracted 
and  expensive  litigation,  to  settle  these 
disputeil  questions.  The  facts  of  this  case 
present  a  fair  history  of  the  condition  of 
many  of  the  mining  districts  in  this  state, 
and  eliminate  from  the  case  every  ques- 
tion as  to  any  Intended  fraud  upon  the 
government.  They  show  that  Rose  was 
the  first  discoverer  of  the  ore  body  at  the 
point  of  his  location,  and  that  he  and  his 
associates  made  thelocatlon  in  good  faith, 
honestly  believing  that  the  location  was 
not  upon  any  lode  that  hud  been  previ- 
ously discovered  by  others.  Subsequent 
developments  established  the  fact  that 
the.v  were  mistaken,  and  the  owners  of 
the  Uncle  Sam  have  been  legally  deprived 
of  all  that  portion  of  their  location  on  the 
easterly  side  of  the  line  A  C,  within  the 
boundaries  of  the  Tip  Top  claim  ;  and  it 
also  appears  from  the  diagram  that  over 
2"0  feet  of  the  Uncle  Sam  location,  on  the 
westerly  end.  extends  beyond  the  lime- 
stone shole  into  the  conntry  rock.  The 
fact  that  Phillips  made  a  prior  location  to 
the  same  ground  is  not  entitled  to  any 
consideration,  because  this  location  was 
abandoned  prior  to  the  location  of  the 
Uncle  Sam. 

In  illustration  of  the  evil  results  that 
would  flow  from  sustaining  respondent's 
construction  of  the  law.  let  lis  suppose 
that  A.,  In  lisTO,  located  a  mining  claim  im 
the  easterly  end  of  Hu>>,v  hill,  including 
200  feel  for  a  discovery  interest;  that  B.^ 


two  months  thereafter,  went  to  the  west- 
erly end,  a  distance  of  over  one  mile,  and 
made  a  location  upon  a  budy  of  ore,  and, 
believing  it  to  be  upon  an  entirely  distinct 
lode  from  the  one  upon  which  A.  had 
made  his  location,  claimed  200  feet  for 
discovery ;  that  for  years  afterwards  nu- 
merous other  parties  came  upon  the  hill, 
and  made  divers  other  locations  between 
the  claims  of  A.  and  li.,  each  claiming  200 
feet  for  discovery,  and  for  10  or  more 
years  the  various  claims  thus  located 
were  worked  and  developed  upon  the  the- 
ory and  belief  that  each  was  upon  a  sepa- 
rate and  distinct  vein  or  lode;  and,  after 
this  lapse  of  time,  the  expenditure  of  sev- 
eral hundred  thousand  dollars,  and  long- 
protracted  and  expensive  litigatiun,  it 
was  ascertained,  as  it  finnlly  was  on 
Ruby  hill,  (Eureka  Con.  MIn.  Co.  v.  Rich- 
mond MIn.  Co.,  4  Sawy.  302,)  that  there 
was  but  one  lode,  a  zone  of  limestone 
containing  precious  metals,  varying  in 
width  from  500  to  1,500  feet.  The  courts 
would  have  to  say  to  B.  and  all  the  anb- 
sequent  locators  who  made  locations  on 
this  great  mineral  zone— although  their 
claims  did  not  In  any  manner  conflict  with 
any  previous  locations  made  upon  the 
lode— that  their  locations  were  absolutely 
void  because  the  developments  brought 
about  by  time,  labor,  mone.v,  and  litiga- 
tion had  established  the  fact  that  they 
were  all  upon  the  same  lode,  originally 
discovered  and  located  by  A.  To  so  de- 
clare would  not  only  make  Invalid  most 
of  the  early  locations  on  Ruby  hill,  but 
would.  In  Its  effect,  entirely  upset  and  de- 
stro.y  in  many  cases  the  titles  to  mining 
property  in  the  various  mineral  districts 
of  this  and  other  states  and  territories. 
Nevertheless,  If  the  law  so  directs  In  plain 
and  unequivocal  terms.  It  is  tlie  bounden 
duty  of  the  courts  to  follow  its  mandates, 
although  by  so  doing  it  would  result  in 
great  and  manifold  injustice.  The  re- 
sponsibility would  rest  upon  congress, 
not  upon  the  courts.  But  we  are  of  opin- 
ion that  such  is  not  the  meaning,  object, 
or  intent  of  the  law,  and  that  such  a  con- 
struction Is  not  warranted  either  by  the 
letter  or  spirit  of  the  statute.  The  most 
that  could  possibly  be  claimed  against 
the  validity  of  the  Uncle  Sam  location 
would  be  that  It  was  voidable  to  the  ex- 
tent of  the  excess  of  200  feet,  and  the  own- 
ers of  the  claim  could  determine  from 
which  end  or  ends  this  excess  should  be 
taken.  Nothing  more  than  this  result 
would  follow  from  the  reasoning  of  Beat- 
TY,  J.,  In  Golden  Fleece  G.  &  S.  MIn.  Co. 
v.  Cable  Con.  G.&  S.  MIn.  ('o..  supra,  where 
an  alien  joins  In  making  a  location;  or 
from  the  views  expressed  by  the  supreme 
court  of  Idaho  In  Atkins  v.  Hendree,  1 
Idaho,  !)5,  wiiere  It  was  claimed  that  the 
locators  had  purposely  Included  a  greater 
number  of  feet  than  the  law  allowed,  and 
the  court  said  that  "all  the  benefit  that  u 
subsequent  locator  can  claim  is  that  he 
shall  be  entitled  to  maintain  his  right  to 
the  excess."  There  Is  not  any  principle 
decided  or  reason  given  In  either  of  these 
decisions  inconsistent  with  the  construc- 
tion contended  tor  by  appellants,  that  thu 
statute  intended  to  give  20U  feet  to  the 
discoverer  of  the  lode  within  the  limits  ol 
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his  claim;  and  we  are  not  prepared  to 
Bay  that  uch  a  constraction  is  not  war- 
rantQil  by  the  language  of  the  statute. 
But,  tinder  the  facta  of  this  case,  It  is  only 
necessary  to  decide  that  the  Uncle  Sam  lo 
cation  is  not  entirely  void ;  that.  If  voida- 
ble at  all,  it  is  only  as  to  the  excess  of  the 
discovery  Interest. 

8.  Is  the  St.  George  potent  void?  The 
provisions  of  the  act  of  congress,  to  which 
•we  have  already  referred,  and  upon 
which  this  and  other  questions,  to  be 
hereinafter  discussed,  must  be  determined, 
read  as  follows :  "  Where  an  adverse  claim 
Is  filed  during  the  period  of  publication. 
It  shall  be  upon  oath  of  the  person  or  per- 
sons malting  the  same,  and  shall  show 
the  nature,  boundaries,  and  extent  of  such 
adverse  claim,  and  all  proceedings,  except 
the  publication  of  notice  and  making  and 
filing  of  the  afiidavlt  thereof,  shall  be 
stayed  until  the  controversy  shall  have 
been  settled  or  decided  by  a  court  of  com- 
petent jurisdiction,  or  the  adverse  claim 
waived.  It  shall  be  the  duty  of  the  ad- 
verse claimant,  within  thirty  days  after 
filing  his  claim,  to  commence  proceedings 
In  a  court  of  competent  jurisdiction  to  de- 
termine the  question  of  the  right  of  pos- 
session, and  prosecute  the  same  with  rea- 
sonable diligence  to  fluai  judgment,  and  a 
failure  to  do  so  siinll  be  a  waiver  of  his 
adverse  claim.  After  such  judgment  shall 
have  been  rendered,  the  party  entitled  to 
the  possession  of  the  claim,  or  any  por- 
tion thereof,  may,  without  giving  further 
notice,  file  a  certified  copy  of  the  judgment 
roll  with  the  register  of  the  laud-offlce,  to- 
gether with  the  certificate  of  the  surveyor 
general  that  the  requisite  auionnt  of  la- 
bor has  been  expended  or  improvements 
made  thereon,  and  the  description  re- 
quired in  other  cases,  and  shall  pay  to  the 
receiver  five  dollars  per  acre  for  his  claim, 
together  with  the  proper  fees,  whereupon 
the  whole  proceedings  and  the  judgment 
roil  shall  be  certified  by  the  register  to 
the  commissioner  of  the  general  land- 
offlce,  and  a  patent  shall  Issue  thereon  for 
the  claim,  or  such  portion  thereof  as  the 
applicant  shall  appear,  from  the  decision 
of  the  court,  to  rightly  possess."  Rev. 
St.  U.  8.  §  2320.  The  language  of  th\e  stat- 
ute is  clear,  plain,  and  explicit.  When  a 
patent  is  issued  In  pursuance  of  its  provis- 
ions, it  would  furnish  the  highest  and  best 
evidence  of  title  which  a  party  could  ob- 
tain. In  such  a  case,  as  was  said  by 
FiKi-D,  J.,  in  Eureka  Con.  Min.  Co.  v.  Rich- 
mond Min.  Co.,  4  Sawy.  319,  "a  patent  of 
the  United  States  for  laud,  whether  agri- 
cultural or  mineral,  is  something  upon 
which  Its  holder  can  rely  for  peace  and  se- 
curity In  bis  possessions.  In  its  potency 
It  Is  ironclad  against  all  mere  speculative 
Inferences. "  But  it  is  equally  as  clear  and 
as  well  settled  that  if  the  statute  has  not 
been  complied  with,  and  a  patent  Is  is- 
sued without  authority  of  laWj  no  sub- 
stantial title  is  acquired.  The  position 
taken  by  respondent,  tnat  the  officers  of 
the  land  department  of  the  government 
had  jurisdiction  to  declare  the  adverse 
claim  of  appellants  waived  by  a  failure 
on  their  part  to  prosecute  this  suit  with 
reasonable  diligence,  cannot  be  sustained. 

When  tbls  suit  was  commenced  the  dis- 


trict court  actjulred  Jurisdiction  to  try 
every  question  involved  In  the  case.includ- 
Ing  the  question  of  diligence  in  its  prose- 
cution. Congress  did  not  Intend  that  the 
land  department  should  take  any  actiuu 
until  the  controversy  was  Anally  deter- 
mined in  the  sta  tecourts.  The  department 
is  not  authorized  to  Interfere  with  the  pro- 
ceedings In  the  courts.  The  statute  de- 
clares the  steps  that  must  l>e  taken,  and 
by  following  its  directions  no  conflict  of 
authority  can  ever  arise  between  the  land 
department  and  the  courts.  By  departing 
from  them  end  less  confusion  and  expensive 
and  unnecessary  litigation  will  be  bound 
to  follow.  Secret(iry  of  the  Interior 
Schurz,  in  overruling  the  decision  of  the 
commissioner  of  the  laud-olBce  in  Iowa 
Min.  Co.  V.  Bonanza  Min.  Co., gave  a  clear 
exposition  of  the  act  of  congress.  He 
Bald:  "This  statute  provides  in  plain 
terms  that  a  failure  on  the  part  of  an  ad- 
verse claimant  to  prosecute  his  suit  to 
judgment  with  reasonable  diligence  shall 
be  a  waiver  of  bis  claim,  but  it  does  not 
provide,  either  In  terms  or  by  necessary 
implication,  that  yon  shall  decide  what 
constitutes  reasonable  diligence  while  suit 
Is  pending  in  court.  Therecan  be  no  ques- 
tion but  what  the  state  court  of  Nevada 
has  acquired  jurisdiction  over  this  cause, 
and  It  Is  equally  clear  that  the  object  of 
the  law  was  to  require  parties  claiming 
an  adverse  Interest  in  land  Included  in  an 
application  for  patent  to  try  the  right  of 
possession,  and  have  the  controversy  de- 
termined by  the  state  courts,  before  a  pat- 
ent was  issued.  'Where  a  court  has  juris- 
diction, It  has  a  right  to  decide  every  ques- 
tion which  occurs  in  the  cause.'  Elliott  v. 
Peirsol,  1  Pet.  34U.  The  question  of  dili- 
gence in  the  prosecution  of  a  pending  tinit 
is  as  much  a  question  for  the  determina- 
tion of  the  court  as  any  other  question  of 
law  or  fact  which  may  arise  in  the  prog- 
ress of  the  case,  and  one  which,  after  the 
court  has  acquired  Jurisdiction,  should  be 
left  for  its  determination.  I  do  not  Think 
It  was  the  intention  of  congress  that  yoa 
should  decide  what  constitutes  reasonable 
diligence  in  the  prosecution  of  a  suit  peuw- 
Ing  in  a  court  of  competent  jurisdiction, 
for  such  a  proceeding  would  necessarily  In- 
terfere with  matters  which  the  court  alone 
should  determine,  unaer  such  a  practice 
it  might  occur  In  which  you  would  hold 
that  reasonable  diligence  haci  not  ueen  ex- 
ercised, and  issue  a  patent,  while  the  court 
might  hold  otherwise,  and  give  judgment 
for  the  adverse  claimant,  and  the  result 
would  be  a  conflict  of  authority  and  a 
confusion  of  titles.  •  •  *  1  am  of  opin- 
ion that  the  proper  practice  in  cases  of  this 
character  is  for  the  defendant,  if,  in  bis 
opinion,  the  suit  is  not  prosecuted  with 
reasonable  diligence,  to  move  the  court 
to  dismiss  the  case  for  want  of  prosecu- 
tion, and,  if  the  motion  Is  granted,  cause 
the  judgment  to  be  certified  to  your  office, 
when  a  patent  can  be  issued  without  con- 
flict with  the  jurisdiction  of  the  courts  or 
the  rights  of  the  parties  la  interest. " 
Sickels,  Min.  Dec.  290 ;  Copp,  Mineral  Lands, 
219.  Equally  plain  and  explicit  is  the  opin- 
ion of  Secretary  Chandler  In  City  Rock  v. 
King  of  the  West :  "  The  plain  meaning 
of  this  section  is  tnat  all  contests  wblch 
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may  arise  In  the  dieposal  of  the  mineral 
landB  Rhall  be  tried  and  determined,  If 
tried  at  all,  In  a  court  of  competent  Juris- 
diction; tliat  tlio  adjudication  and  deter- 
mination of  tliat  court  Mliall  be  final,  and 
H  patent  for  tlie  tract  In  controTei'83'  Bball 
iHBue  to  the  eucceasfnl  part}'  or  parties  ap- 
onshowlngfurthercompliance  therewith." 
After  statini;  the  objections  raised  by  the 
protest,  lie  adds:  "Both  of  tliese  objec- 
tions go  to  the  merits  of  the  case,  and  not 
totheformof  theclalm.  It  is  unquestioned 
bly  your  duty,  as  well  as  mine,  when  an 
adverse  claim  is  presented  for  considera- 
tion, to  examine  It,  and  determine  whether 
the  claimant  has  substnntially  set  forth, 
under  oath,  Its'natii  boundaries,  and 
extent;'  but  if  a  compliance  with  the  law 
Is  shown  in  these  particulars,  and  a  suit 
has  been  Instituted  to  determlnetbe  rights 
of  the  parties,  I  am  of  the  opinion  that  we 
can  proceed  no  further  with  the  investlgra- 
tion.  It  is  the  duty  of  the  court  in  which 
the  suit  is  pending  to  determine  all  other 
questions  relating  to  the  controversy." 
Sickels,  Min.  Dec.  296,  Copp,  Mineral 
Lands,  219.  The  facts  of  this  case,  as  well 
as  the  decisions  of  the  different  secretaries 
of  the  Interior,  show  the  expediency,  wis- 
dom, and  propriety  of  congress  malting 
provision,  as  it  did,  to  have  this  question, 
and  all  others  arising  in  the  action,  set- 
tled and  determined  In  the  state  courts. 
The  certificate  Issued  by  the  clerk,  "to  the 
effect  that  this  action  had  not  been  placed 
upon  the  calendar,  nor  had  any  proceed- 
ings been  had  therein  from  the  March 
term,  1874,"  was  true  upon  Its  face;  but 
this  fact,  without  showing  the  cause  of  the 
delay,  conveyed  to  the  officers  of  the  land 
department  an  absolutely  falseimpression, 
and  Induced  them.  In  an  ex  parte  proceed- 
ing, to  decide  that  the  plaintiffs  had  got 
prosecuted  the  salt  with  reasonable  dili- 
gence; whereas  the  truth  was,  as  estab- 
lished at  the  trial,  that  defendant  was 
responsible  for  the  delay  In  the  prosecu- 
tl«m  of  the  suit. 

The  necessity  of  giving  courts  of  justice 
final  jarisdictlon  to  review  the  action  of 
the  land  department,  even  in  cases  where 
its  officers  have  jurisdiction  to  act,  is  very 
clearly  and  forcibly  stated  by  the  supreme 
court  of  the  United  States  in  Johnson  v. 
Towsley.  18  Wall.  72,  wherein  It  was  de- 
cided that  "the  land-office,  dealing  as  It 
does  with  private  rights  of  great  value  In 
a  manner  particularly  liable  to  be  Imposed 
upon  by  fraud,  false  swearing,  and  mis- 
takes, exemplifies  the  value  and  necessity 
of  this  Jurisdiction."  But  in  this  case  the 
officers  of  the  land  department  had  no 
jurisdiction  to  determine  the  question  at 
issue.  At  the  time  the  i=St.  George  patent 
was  Issued  there  was  a  valid  and  pending 
contest  in  the  court  to  determine  theright 
of  possession  to  the  mining  ground  and 
lode  in  controversy,  and  the  act  of  con- 
gress expressly  declares  that  in  such  cases 
"all  proceedings  •  •  •  shall  be  stayed 
until  the  controversy  shall  have  been  set- 
tled or  decided  by  a  court  of  competent  Ju- 
risdiction, or  the  adverse  claim  waived." 
The  action  of  the  land  department  was 
in  violation  of  this  provision  ol  the  stat- 
ute. The  govsrnmentoftheUnited  States, 
under  the  circumstancea,  had  no  more  au- 


thority than  a  mere  stranger  to  Issue  the 
patent.  Its  ufflcers  had  no  jurisdiction  to 
perform  any  act,  and  it  could  not  legally 
issue  a  patent  while  a  valid  contest  was 
pending  in  the  state  courts.  A  patent  is- 
sued without  authority  of  law  is  void, 
n.  S.  V.  Chapman,  5  Sawy.  528;  Polk's 
Lessee  v.  Wendal,  9  Cranch,  87;  Stod- 
dard V.  Chambers,  2  How.  286;  Morton  v. 
Nebraska,  21  Wall.  6fi0;  Sherman  v.  Buick, 
93  D.  S.  216.  In  Polk's  Lessee  v.  Wen- 
dal, 9  Cranch,  99.  the  facts  showed  that 
the  state  of  North  Carolina  attempted  to 
grant  lands  which  she  had  no  title  or 
authority  to  grant.  The  court  declared 
the  patent  void.  Marshall,  C.  J..  In  de- 
livering the  opinion,  said:  "There  are 
cases  In  which  a  grant  Is  absolutely  void, 
—as  where  the  state  has  no  title  to  the 
thing  granted,  or  where  the  officer  had  no 
authority  to  Issue  the  grant.  In  such 
cases  the  validity  '-f  the  grant  is  necessa- 
rily examinable  at  law."  In  Stoddard  V. 
Chambers,  2  How.  318,  the  facts  showed 
that  a  patent  had  been  Issued  at  a  time 
when  the  lands  therein  granted  were  ex- 
pressly reserved  from  sale.  McLean,  J., 
in  delivering  the  opinion  of  the  court, 
said:  "No  title  can  be  held  valid  which 
has  been  acquired  against  law;  and  such 
is  the  character  of  the  defendant's  title, 
so  far  as  it  trenches  on  the  plaintiff's. 
•  *  •  The  issuing  of  a  patent  Is  a  min- 
isterial act,  which  must  be  performed  ac- 
cording to  law.  •  •  •  It  Is  true,  a  pat- 
ent possesses  the  highest  veri  ty .  It  cannot 
be  contradicted  or  explained  by  parol; 
but  If  it  has  been  fraudulently  obtained, 
orlssued  against  law.  It  is  void.  It  would 
be  a  most  dangerous  principle  to  hold 
that  a  patent  should  carry  the  legal  title, 
though  obtained  fraudulently  or  against 
law.  •  •  •  The  patent  of  the  defend- 
ant, having  been  for  land  reserved  from 
such  appropriation,  is  void."  From  the 
views  already  expressed  it  is  apparent 
that  the  district  court  was  correct  in  its 
conclusions  that  the  "St.  George  patent 
was  Issued  without  authority  of  law, 
whllethe  land  embraced  in  the  application 
was  reserved  from  sale  as  effectually  as 
though  there  had  been  a  special  act  of 
congress  exclnding  It,  and  that,  therefore, 
It  is  absolutely  void. " 

9.  Is  the  Victoria  patent  valid  ?  There 
is,  as  we  have  before  stated,  but  one  lode 
within  the  boundaries  of  the  Uncle  Sam, 
St.  George,  and  Victoria  locations.  This 
lode  was  the  coveted  prize  for  which  these 
locations  were  made,  and  for  which  the 
patents  to  the  St.  George  and  Victoria 
were  Issued.  The  apex  of  this  lode  is 
within  the  surface  ground  claimed  by  the 
Uncle  Sam  location,  and  throughout  the 
argument  it  was  conceded  that,  if  theown- 
ers  of  this  location  have  in  all  respects 
complied  with  the  law,  they  will  be  enti- 
tled to  the  entire  width  of  the  lode.  To 
repeat  the  facts:  When  respondent  made 
its  application  for  the  St.  George  claim  it 
included  the  Identical  lode  which  was  aft- 
erwards embraced  in  Its  application  for  a 
patent  to  the  Victoria.  The  owners  of 
the  Uncle  Sam  claim  protested  against  this 
application,  and  brought  an  action  In  the 
state  court,  within  proper  time,  to  deter- 
nilae  which  party  had  the  better  right  to 
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the  lode.  They  dlrJ  not  protest  aRainet 
the  8econ<l  applicatiuii  of  reHpondent  tor 
a  patent  to  the  same  lode  under  the  name 
of  the  "Victoria."  Field,  J.,  in  Enreka 
Con.  Mln.  Co.  V.  Richmond  Min.  Co., 
4  Sawy.  318,  derlaretl  that  under  the 
act  of  conRresB  of  1872,  "  when  one  is 
Heekln((  a  patent  for  his  mining  location, 
and  jfives  proper  notice  of  the  fact  aa 
there  prescribed,  any  other  claimant  of  an 
unpatented  location  objecting  to  the  pat- 
ent of  the  claim,  either  on  account  of  its 
extent  or  form,  or  because  of  asserted  pri- 
or location,  muet  come  forward  with  his 
objections,  and  present  them,  or  he  will 
afterwards  he  precluded  from  objecting  to 
the  issue  of  the  patent.  While,  therefore, 
the  Kenerai  doctrine  of  relation  applies 
to  mining  patents  so  as  to  cut  off  inter- 
vening claimants,  if  any  there  can  be,  de- 
riving title  from  other  sources,  •  •  • 
the  doctrine  cannot  be  applied  so  as  to 
cut  off  the  rights  of  thn  earlier  patentee, 
under  a  later  location,  where  no  opposi- 
tion to  that  location  was  made  under  the 
statute.  The  silence  of  the  first  locator 
is,  under  the  statute,  a  waiver  of  bis  pri- 
ority." These  views  are  relied  upon  by 
respondent,  ^nd  claimed  to  be  conclusive 
in  its  favor  in  support  of  the  validity  of 
the  Victoria  patent.  But  It  will  readily 
be  seen  by  an  examination  of  that  decis- 
ion that  the  question  at  issue  here  was 
not  presented  in  that  case,  and  the  lan- 
guage of  the  eminent  judge  who  deliv- 
ered that  opinion  was  not  intended  to, 
and  does  not,  apply  to  a  case  like  the  pres- 
ent. It  seems  to  us  that  substantially 
the  same  reasons  exist  against  the  validity 
of  the  Victoria  patent  that  exist  against 
the  St.  George,  and  that,  if  the  court  be- 
low was  correct  in  declaring  the  St. 
George  void,  it  necessarily  follows,  by  ev- 
ery method  of  sound  reasoning  known  to 
the  law,  that  it  was  wrong  in  the  con- 
clusion reached  that  the  Victoria  patent 
was  valid.  At  the  time  the  Victoria  pat- 
ent was  Issued  there  was,  as  we  have  sev- 
eral times  declared, a  valid  and  pending  con- 
test between  the  respondent  and  appellants 
in  the  state  court  to  determine  the  right 
of  possession  to  the  Identical  lode  fur  which 
this — as  well  as  the  St.  George — patent  was 
iHi>ued.  During  the  pendency  of  this  con- 
test the  lode  was  reserved  from  sale. 

iu  replying  to  the  question  asked  by 
the  surveyor  general  of  Colorado,  "  Was 
the  resnrvey  of  the  Crown  Point  lode, 
made  after  the  filing  of  said  adverse  claim, 
and  prior  to  the  Unal  disposition  of  the 
said  application  by  this  office,  legal?"  the 
commissioner  of  the  general  land-ofUce 
said  :  "I  would  state  that,  after  an  appli- 
cation has  been  madeforpatentforagiven 
mining  claim,  such  claim  is  virtunlly  with- 
drawn from  the  market,  pending  tlie  final 
disposition  of  thecase."  ijlckels,  Min.  Dec. 
116. 

The  application  of  J.  B.  Haggiii  for  pat- 
ent to  the  Hurricane  lode  was  dismissed 
by  the  commissioner  "upon  the  ground 
that  a  great  portion  of  the  land  applied 
for  was  included  In  the  pending  applica- 
tion of  Andre  Chavaune.  and  hence,  at  the 
date  of  Haggin's  application,  the  same 
was  not  ill  market, "  Id.  •.'4.1.  If  the  por- 
tion of  thelode  In  controversy  was  reserved 


from  sale,  then  no  patent  could  issue  for 
It  until  this  suit  is  settled  and  determined 
by  the  courts. 

A  party,  after  applying  for  a  patent  to  a 
mineral  lode  under  a  given  name,  cannot, 
after  a  contest  is  raised  iu  the  courts,  and 
while  It  Is  pending,  make  a  second  appli- 
cation, under  another  name,  to  the  same 
lode,  and,  after  obtaining  a  patent  there- 
for, stand  in  the  doorway  of  the  "Temple 
of  Justice"  and  say  to  the  ad  verse  claimant, 
who  regularly  appeared  and  protested 
against  the  first  application,  "You  can- 
not enter  these  halls  to  defend  your  rights, 
because  you  did  not  protest  against  my 
second  application."  If  a  party  could 
legally  make  a  second  application  fur  the 
same  lode,  he  could  continue  without 
limit.  As  soon  as  one  protest  was  filed  he 
could  immediately  make  another  applica- 
tion to  the  same  lode  under  a  diSerent 
name.and  require  the  adverse  claimant  to 
protest  against  each  application,  and  to 
bring  a  separate  and  distinct  action  in 
each  case,  and  niuKe  the  same  proofs,  in 
order  to  determine  the  ideiitical  questions 
at  issue  in  the  first  suit.  If  this  be  the  law, 
then  a  wealthy  applicant  could,  in  many 
cases,  soon  exhaust  the  purse,  as  well  as 
the  patience,  of  the  adverse  claimant.  If  he 
should  unfortunately  be  limited  in  his 
means,  however  strongly  he  might  be  in- 
trenched In  the  justice  and  right  of  hlscase. 
We  do  not  believe  that  the  act  <ir  congress 
requires  such  vain,  useless,  and  expensive 
proceedings.  It  points  out  with  unusual 
clearness  the  mode  that  each  party  must 
pursue;  and  when  the  parties  have  once 
regularly  brought  themselves  within  its 
provisions  their  respective  rights  must  be 
heard  and  determined  in  the  manner  there- 
in designated.  Under  the  facts  of  this 
case  no  patent  could  be  legally  Issued  by 
the  government  of  the  United  States  to 
that  portion  of  the  lode  in  controversy 
until  the  question  as  to  which  party  has 
the  better  right  to  the  possessiou  of  the 
lode  is  disposed  of  by  the  courts,  and  then 
the  party  having  such  better  right  Is,  by 
pursuing  the  provisions  of  the  statute,  en- 
titled to  the  patent.  If  this  portion  of 
the  lode  is  not  reserved  from  sale  until  the 
contest  Is  disposed  of,  then  the  provisitms 
of  the  act  of  congress  are  a  delusion  and 
a  snare"  that  keep  the  word  of  promise  to 
ourear  and  break  It  to  our  hope, "  Numer- 
ous other  reasons  have  been  assigned  by 
appellants  against  the  validity  of  the  Vic- 
toria patent,  some  of  which  o"ly  go  to  thn 
extent  of  making  It  voidable  instead  of 
void;  but,  in  our  opinion,  the  views  we 
have  expressed  are  correct,  and  the}'  are 
conclusive  of  the  case.  It  follows  there- 
from that  the  Victoria  patent,  in  so  far  as 
it  attempts  to  convey  to  respondent  any 
portion  of  the  lode  covered  by  the  valid 
portion  of  the  Uncle  Sam  location,  is— like 
the  St.  George — absolutely  null  and  void. 
10,  In  cases  where  a  patent  is  Uisucd 
witliout  autiiorlty  of  law  there  is  no  ne- 
cessity to  resort  to  a  court  of  equity  to 
have  it  declared  void.  The  question  of  its 
invalhlit.vcan  be  raised  and  determined  in 
any  proceeding,  either  in  law  or  equity. 
The  authorit.v  of  the  court  to  declare  the 
I  St,  George  and  Victoria  patents  void  nn- 
I  der  the  pleadings  In  this  action  is  too  well 
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settled  torequlre  discussion.  See  author- 
ities lieretotore  cited  In  discussing  the  in- 
validity of  tiie  St.  George  patent;  also 
Patterson  v.  Tatum,  3  Sawy.  173;  Patter- 
son V.  Winn, 11  Wheat.380;  Cooperv. Hob- 
arts,  6  McLean,  93. 

11.  The  only  renjaining  qut'stion  Is  as  to 
the  torni  and  character  of  the  judgment 
which  the  district  court  should  be  directed 
to  render  in  this  case.  Appellants  claim 
that  they  are  entitled  to  n  decree  adjudg- 
ing respondent  to  be  the  holder  ol  the 
St.  George  and  Victoria  patents  in  trust 
for  them,  and  to  an  order  requiring  it  to 
convey  to  them  all  rights  acquired  there- 
under, and  have  cited  a  great  number  of 
authorities  which  they  claim  warrant 
such  a  course  to  be  pursued.  In  Johnson 
V.  Towsley,  13  Wall.  85,  the  supreme  court 
of  the  United  States  said  that  If,  for  any 
reason  "  recognized  by  courts  of  equity  as 
a  ifrouud  for  Interference  In  such  cases,  tlic 
legal  title  has  passed  frum  the  United 
States  to  cue  party,  when  in  equity  and 
good  conscience,  and  by  the  laws  which 
congress  has  made  upon  the  subject,  it 
ouglit  to  go  to  another,  'a  court  of  equity 
will,'  in  the  language  of  this  court  In  the 
case  of  Stark  v.  Starr,  6  Wall.  402,  'con- 
vert him  Into  a  trustee  of  the  true  owner, 
and  compel  hira  to  convey  the  legal  title.'" 
"The  relief  given  In  this  class  of  cases, " 
as  was  said  by  the  court  in  Silver  v.  Ladd, 
7  Wall.  22S,"ls  founded  on  the  theory  that 
the  title  which  has  passed  from  the  United 
States  to  the  defendimt  inured  in  equity 
to  the  benefit  of  plaintiff,  and  a  coui-t  of 
chancery  gives  effect  to  this  equity,  ac- 
cording to  its  forms.  In  several  ways  " 
But  this  course  is  only  pursued  in  cases 
where  the  officers  of  the  government  were 
authorized  to  act,  and  by  an  erroneous 
construction  of  the  law,  or  a  misapplica- 
tion of  the  facts,  issued  the  patent  to  the 
wrong  party.  This  is  not  such  a  case. 
We  have  decided  that  both  of  these  pat- 
ents were  absolutely  void ;  that  they  were 
Issued  without  authority  of  law  at  a  time 
when  the  land  and  executive  department 
of  the  government  bad  no  jurisdiction  to 
act  in  the  premises.  The  lode  was  re- 
served from  sale.  Neither  of  the  parties 
to  this  suit  was  entitled  to  a  patent  until 
the  pending  contest  was  finally  settled 
and  determined  in  the  courts.  It  this  be 
true,  then  the  patents,  in  so  far  as  they 
pretend  to  convey  an.v  portion  of  the  lode 
within  the  limits  of  the  Uncle  Sam  loca- 
tion, have  no  valid  existence  in  the  law. 
Respondent  acquired  no  rights  thereun- 
der, and  has  none  to  convey.  The  judg- 
ment of  the  district  court  is  reversed,  and 
tiie  cause  remanded,  with  instructions  to 
the  district  court  to  render  a  proper  judg- 
ment in  favor  of  the  plaintiffs  in  this  ac- 
tion and  against  the  defendant,  in  com- 
pliance witli  the  views  we  have  expressed, 
for  all  that  portion  of  the  mineral  lode  in 
controversy  westerly  of  the  westerly  end 
line  of  the  Tip  Top  claim,  designated  by 
the  line  A  C  on  the  diagram ;  and  order 
the  injunction  against  defendant  to  this 
portion  of  the  lodg  fo  be  made  perpetual; 
and  a  judgment  /j,  fgvor  of  phuntitfs  lor 
their  costs.  '^  ]\],iLpjent  Hbo^iJ  hIso  bo 
rendered  !n  faroi-  »  ^(.renaixntfor  «U  that 
Vortlou  ot  tbul(j^^r  'terly  ^jj',^  line  AC. 


Rose  et  a/,  v.  Richmo.nd  Min.  Co.  of  Ne- 
vada.!    (No.l.OSO.) 
(Supreme  Court  of  Nevnda.    Jan.  Term,  1883.) 

SOPERSBDKAS  Bo\'D— AMOUNT. 

On  an  application  to  fix  the  amount  of  the 
bond  to  cause  the  writ  of  error  to  the  supreme 
court  of  the  United  States  from  a  j  udgment  of  the 
state  supreme  court  to  operate  as  a  supersedeas, 
in  a  case  where  the  possession  of  a  mine  was  de- 
termined, the  probable  value  of  the  undeveloped 
ores  couUiinod  in  the  ground,  and  which,  but  for 
the  supersedeas,  would  naturally  be  worked,  will 
be  taken  into  consideration,  and,  where  the  evi- 
dence shows  that  it  is  probable  that  there  is  a 
large  amount  of  such  ore,  the  bond  will  be  fixed 
to  cover  the  damages  sustained  by  reason  of  the 
delay  in  workinf;  the  mine. 

E.  H.  Rose  and  others  recovered  judg- 
ment against  the  Richmond  Mining  Com- 
pany of  Nevada,  for  the  possession  of  a 
mine.  Defen<lant  sued  out  a  writ  of  error 
to  the  supreme  court  of  the  United  States, 
and  applied  to  the  chief  justice  of  the  su- 
preme court  of  Nevada  to  fix  the  amount 
of  the  bond  required  in  order  to  make  the 
writ  of  error  operate  as  a  supersedeas. 
The  bond  was  fixed  at  $425,550,  and  was 
not  given. 

nren  &  Cheney,  R.  M.  Clark,  and  Crit- 
tenden Thornton,  for  appellant.  .Stewart 
&  Herrin,  W.  S.  Wood,  and  linker  A  Wines, 
for  respondents. 

Leonard,  C.  J.  On  the  16th  day  of 
March,  1882,  the  judgment  of  the  district 
court  herein,  in  favor  of  the  defendant, 
was  reversed  by  the  supreme  court,  and 
the  cause  remanded,  with  Instructions  to 
the  district  court  to  render  a  proper  judg- 
ment in  favor  of  the  plaintiffs  and  against 
the  defendant,  in  compliance  with  the 
views  expressed  by  the  court  in  its  opin- 
ion, for  all  that  portion  of  the  mineral  lode 
in  controversy  westerly  of  the  westerly 
line  of  the  Tip  Top  claim  designated  upon 
the  diagram  Inserted  in  the  opinion  by 
the  line  A  C ;  and  with  further  instructions 
to  order  the  injunction  against  defendant 
as  to  this  portion  of  the  lode  to  be  made 
perpetual,  and  a  judgment  In  favor  uf 
plaintiffs  for  thelrcosts.  Subsequently  the 
mandate  of  the  supreme  court  was  obeyed 
by  the  district  court,  and  the  judgment 
thereupon  became  final.  The  defendant, 
the  Richmond  Mining  Company  of  Nevada, 
being  desirous  of  taking  the  cause  to  the 
supreme  court  of  the  United  States,  by 
writ  of  error  which  shall  operate  as  a  su- 
fjersedeas  and  stay  execution,  makes  ap- 
plication to  me  as  chief  justice  for  a  cita- 
tion and  for  the  approval  of  such  security 
as  is  required  l).v  law  upon  the  issuance  of 
the  same.  By  reason  of  the  extreme  views 
entertained  by  counsel  tor  the  respective 
parties  In  relation  to  the  amount  of  se- 
curity that  ought  to  be  required  in  order 
to  render  it  "good  and  sufficient,"  five 
witnesses  were  examined  upon  each  side, 
and  from  the  testimony  It  becomes  my 
duty  to  fix  the  amount  of  security  that 
must  be  given. 

The  statute  (1  XJ.  S.  St.  at  Large,  85; 

I  This  case,  filed  Jan.  Term,  1882,  is  now  pub< 
llshed  by  request,  with  others,  in  order  that  tha 
Pacific  Ueporter  may  cover  all  cases  in  volum4 
17,  Nevada  Reports. 
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Desty,  Fed.  Proc.  5  1000)  provlilee  tbat 
"every  justice  or  Juu^e  nlKnlng  a  citation 
on  any  writ  of  error  shall,  except  in  caaes 
brought  up  by  the  Dnited  KtateH,  or  by 
direction  of  any  department  of  the  gov- 
ernment, take  Rood  and  sufficient  necurlty 
that  the  plaintiff  in  error  or  the  appellant 
Bhall  prosecute  lilswrit  or  appeal  to  effect, 
and.  If  be  tall  to  make  hlH  plea  good,  shall 
answer  all  dainageB  and  costs,  where  the 
writ  is  a  supersedeas  and  stays  execution, 
or  an  costs  only  where  it  is  not  a  super- 
eede»a  as  aforesaid."  The  statute  also 
provides  that  writs  of  error  from  the  su- 
preme coort  to  a  state  court,  in  cases  au- 
thorized by  law,  shall  be  Issued  In  the 
same  manner  and  under  the  same  regula- 
tions, and  lihall  have  the  same  effect,  as 
if  the  judgment  or  decree  complained  of 
had  been  rendered  or  passed  In  a  court  of 
the  United  States.  The  twenty-ninth  rule 
of  the  supreme  court  of  the  United  Sates  is 
an  follows:  " Supersedeas bou6a  in  the  cir- 
cuit courts  must  be  taken  with  good 
and  BuflSclent  security  that  the  plaintiff 
in  error  or  appellant  shall  prosecute  bis 
writ  or  appeal  to  effect,  and  answer  all 
damages  and  costs  if  be  fall  to  make 
good  his  plea.  Such  Indemnity,  where 
the  judgnient  or  decree  is  for  the  recov 
ery  of  money  not  otherwise  secured,  must 
be  tor  the  whole  amount  of  the  judg- 
ment or  decree,  including  just  damages  (or 
delay,  and  costs  and  interest  on  the  ap- 
peal ;  but  in  all  suits  where  the  property 
in  controversy  necessarily  follows  the 
event  of  the  suit,  as  in  real  actions,  re- 
plevin, and  in  suits  on  mortgages,  ♦  •  • 
Indemnity  in  all  such  cases  is  only  required 
In  an  amount  sufficient  to  secure  the  sum 
recovered  for  the  use  and  detention  of  the 
property,  and  the  costs  of  the  suit,  and 
just  damages  fr)r  delay,  and  costs  and  in- 
terest on  the  appeal."  I  must  be  con- 
trolled by  the  foregoing  statutes  and  rule, 
and  further  on  shall  have  occasion  to  as- 
certain their  meaning  when  applied  to  a 
cane  like  tbe  one  in  hand. 

The  court  below  found,  and  such  were 
tbe  tacts,  that  each  party  was  In  actual 
possession  of  portions  of  the  lode  in  dis- 
pute,— that  is  to  say,  to  the  extent  of  the 
underground  workings  of  each ;  and  that, 
in  addition,  plaintiffs  had  such  poB»es8ion 
of  the  entlregroundasisgivenby  thedoing 
of  all  work  required  by  law  to  hold  mining 
claims.  The  court  also  found  tbat  at  the 
time  of  the  trial  the  Albion  Consolidated 
Mining  Company  was  the  owner  of  the 
Uncle  Sara  claim, — the  ground  in  dispute, — 
and  that  this  action  was  orosecuted  foritt. 
benefit  by  consent  of  the  plaintiffs.  Under 
the  judgment  entered  the  Albion  Company 
is  entitled  to  tbe  possession,  in  law  and 
tact,  of  all  tbe  ground  in  dispute.  It  Is 
entitled  to  all  tbe  benefits  and  privileges 
which  an  absolute  ownership  and  right 
of  posHBRSion  give.  Its  rights  are  to  work 
the  ground  unmolested,  as  it  may  wish, 
and  to  appropriate  the  proceeds  of  its 
labor  and  expenditure.  If  the  entire  pos- 
session is  refused  by  tbe  defendant.  It  is 
entitled  to  such  process  as  will  enable  it 
to  enjoy  the  fruits  of  its  judgment.  Ker- 
shaw V.  Thompson,  4  Johns.  Ch.  609:  2 
Danlell's,  Ch.  Pr.  1062;  Herm.  Ex'ns,  529 
etseq,  Freem.  Ex'us,  §§  469,  470;  Mont- 


gomery V.  Tutt,  11  Cnl.  190.  Until  such 
rights  are  enjoyed  the  judgment  is  not  ex- 
ecuted, and,  if  a  's-jperse<leaii  Is  obtained, 
their  enjoyment  will  be  postponed  until 
there  shall  be  a  floal  decision  of  the  su- 
preme court  of  the  United  States.  Con- 
ceding that  tbe  Albion  Company  has  tbe 
actual  possession  of  a  part  of  the  ground 
In  dispute,  still  tbe  right  of  possession  as 
to  any  part  Is  denied  by  a  prosecution  of 
the  writ  of  error,  and,  if  defendant's  claim 
of  error  is  correct,  tbe  Albion  Company, 
in  law,  is  a  trespasser  to  the  extent  of  its 
possession.  Whether,  under  such  circum- 
stances, tbat  company  could  legally  work 
upon  any  part  of  the  ground  in  dispute, 
after  si;/jer«edeas,  if  no  Injury  should  be 
done  thereto,  I  shall  not  stop  to  Inquire; 
but  that  It  would  not  be  permitted  to  do 
permanent  Injury  to  the  property  I  have 
no  doubt  Should  it  develop  new  ground 
and  open  new  ore  bodies.  It  could  not 
appropriate  the  ores.  Tbe  object  of  the 
Bupernedeaa  is  to  keep  the  property  sub- 
stantially as  it  is  until  judgment  of  the  su- 
preme court.  For  all  practical  purposes, 
then,  the  effect  of  the  supersedeas  will  be 
tbe  same  as  to  all  parts  of  the  disputed 
ground.  If  the  Richmond  Company  bad 
actual  possession  of  the  whole  claim,  a 
supersedeas  would  undoubtedly  enable 
it  to  retain  the  same.  It  will  enable  that 
company  to  retain  all  possession  it  now 
has,  and,  as  before  stated,  the  Albion 
Company  will  not  be  permitted  to  do  per- 
manent injury  to  the  estate.  Under  such 
circumstances,  tbe  Richmond  Company 
cannot  complain  If  the  Albion  Company 
ceases  work, even  though  it  maycontlnue, 
where  no  injury  can  result  in  case  the 
present  judgment  should  be  reversed  or 
modified.  Surely,  I  cannot  presume  the 
Albion  Company  will  make  any  develop- 
ments during  the  pendency  of  tbe  writ  of 
error,  since  it  is  not  in  law  bound  to  do 
so;  and,  if  any  should  be  made,  the  w»rk 
would  be  doue  at  tbe  risk  of  a  total  ss 
if  there  are  good  grounds  for  tbe  writ. 
At  any  rate,  should  the  Albion  Company 
expend  money  upon  the  disputed  ground 
in  case  of  supersedeas,  it  would  take  all 
the  risk  of  its  total  loss  upon  itself.  Such 
being  the  case,  the  Richmond  Company 
cannot  complain  it  I  act  upon  tbe  pre- 
sumption that  the  Albion  Company  will 
not,  at  Its  own  risk, make  furtherdevelop- 
ments  while  the  supersedeas  remains  oper- 
ative. If  I  am  right  so  far,  then  I  must 
proceed  upon  the  hypothesis  that,  wlien 
security  is  given  which  shall  have  the 
effect  of  a  supersedeas,  no  other  ores  will 
be  disclosed  until  after  final  decision,  even 
though  they  exist  and  might  be  exposed 
before  a  final  disposition  of  the  case.  My 
action,  then,  cannot  be  Influenced  by  the 
fact  that  in  a  proper  case  tbe  supreme 
court  of  ttie  United  States,  after  appeal  or 
writ  of  error  taken,  may  and  will  inter- 
fere and  require  additional  security  upon 
a  supersedeas;  that  is  to  say,  when, 
"after  security  has  been  accepted,  the  cir- 
cumstances of  the  case  or  of  the  parties  or 
of  the  sureties  upon  tbe  bond  have 
changed,  so  that  security  which,  at  the 
time  it  was  taken,  was 'good  and  suffi- 
cient,' does  not  continup  to  be  so.  There 
is  nothing  shown  to  me  whereby  I  can 
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conclude  that  the  circumBtuncea  of  tbe 
case  will  cbangu  peDdins  tlio  writ  uf  er- 
ror,—that  le  to  say,  that  developmentB 
will  be  made  and  other  ore  bodies  dis- 
closed, if  they  exist;  but,  on  the  contrary, 
there  is  much  to  convince  me  that  work 
will  be  discontinued  in  the  disputed  ground 
in  case  of  supemedeaa.  I  must  assume, 
then,  that,  as  tbe  security  is  now  fixed,  so 
tt  will  remain. 

The  next  question  that  reqaires  consid- 
eration is  whether  I  can  and  should  take 
into  account  merely  the  ores  actually  In 
eight,  or,  in  addition,  may  and  should  in- 
clude, as  a  part  of  tbe  banls  of  my  calcula- 
tions, reasonable  and  fair  probabilities  ot 
the  existence  of  ore  depunlts  other  than 
those  now  known,  In  fixlug  tbe  amount 
of  "good  and  sufBcient  secnrlty  "  for  dam- 
ages and  costs.  In  my  opinion,  to  do  jus- 
tice I  must  Include  the  element  of  reason- 
able probability,  and,  in  law,  such  Is 
my  doty.  I  recognize  tbe  fact  In  tbe  out- 
set that  tbls  couclusiun  brings  difficulties 
with  it,  and  that  tbe  proper  sum  to  be  set 
down  as  "good  and  sufficient  security" 
In  this  regard  will  at  last  be  somewhat  un- 
certain; but  these  circumstances  do  not 
alter  the  case.  As  to  the  ore  in  sight,  a 
reasonable  discretion  must  be  exercised  in 
determining  the  amount  and  value,  be- 
cause the  evidence  upon  bcth  points  Is 
painfully  conflicting,  and  the  estimates  of 
the  respective  parties  are  widely  different. 
It  is  conceded  that  some  ore  bodies  con- 
tain a  great  amount  of  waste,  while  in 
others  but  little  is  found.  Ore  body  "B" 
may  contain  much  or  little  waste,  stlli  it 
Is  admitted  to  be  my  duty  to  balance  tbe 
testimony  on  these  questions  as  best  I 
can.  Why  Is  it  not  incumbent  upon  me, 
then  to  conclude  from  the  great  mass  of 
testimony  upon  the  point  whether  or  not 
It  reasonably  appears  that  there  are  other 
ore  bodies  in  the  ground  In  dispute,  which, 
during  the  pendency  of  the  writ  of  error, 
would  be  exposed  and  worked  if  there 
should  not  be  a  supersedeas?  The  stat- 
ute declares  that  the  security  must  he  suffi- 
cient to  cover  all  damages  and  costs  which 
tbe  Albion  Company  will  suffer  and  may 
recover  by  reason  of  the  writ  if  the  judg- 
ment of  this  court  is  affirmed.  If  other 
ore  bodies  exist,  although  their  present 
whereabouts  are  now  unknown,  which, 
but  for  the  supemedeas,  the  Albion  Com- 
pany might  and  would  develop  and  util- 
ize, the  damage  will  be  just  as  great  as  it 
would  be  if  they  were  in  sight.  Tbe  bare 
possibility  of  finding  ore  In  undeveloped 
ground,  without  evidence  ot  a  reasonable 

Jtrobabillty  of  Us  existence,  would  not 
ustify  me  in  requiring  security  to  cover 
such  possibility.  But,  on  the  other  hand, 
I  cnn  find  no  Justification  in  refusing  to 
require  security  sufficient  to  cover  reason- 
able probabilities.  If  by  some  test  now 
unknown  it  were  possible  to  ascertain 
with  reasonable,  but  not  Infallible,  cer- 
tainty as  to  the  existence  or  non-existence 
of  ore  bodies  in  the  ground  in  dispute, 
V  ould  It  be  denied  that  in  this  proceeding 
(Vidence  showing  the  result  of  such  test 
'Should  be  received  and  considered?  If 
science  or  experience  shows,  as  a  general 
rule,  that  in  a  certain  locpllty  one  result 
follows  certain   conditions,  why  should 


not  evidence  of  the  existence  or  non-oxist- 
ence  of  such  conditions  be  admitted  and 
acted  upon  with  other  facts  in  ascertain- 
ing whether  or  not,  in  the  case  in  band,  it 
is  reasonably  certain  that  the  result  will 
accord  with  the  general  rule?  Suppose 
tbe  property  in  dispute  in  this  case  was 
timber  land;  that  it  would  be  very  valua- 
ble if  a  certain  railroad  should  be  built, 
but  otherwise  of  little  value,— can  it  be 
doubted  that  evidence  establishing  with 
reasonable  certainty  that  the  road  would 
be  completed  long  before  a  decision  could 
be  had  in  the  supreme  court  ought  to  be 
received  and  considered  important  in  esti- 
mating the  damages  that  pialntlR  would 
sustain?  True,  in  such  case  it  might  be 
argued  that  the  completion  of  the  road 
would  bea  change  of  circumstances  which, 
under  the  rule  laid  down  in  Jerome  v.  Mc- 
Carter,  21  Wall.  31,  would  justify  the  su- 
preme couii;  in  requiring  additional  securi- 
ty If  tbe  amount  first  fixed  was  insuffi- 
cient. But  that  fact  does  not  militate 
against  my  conclusion  in  this  case,  be- 
cause here,  in  all  reason,  there  will  be  no 
change  ot  circumstances  it  there  is  a  super- 
aedeati.  Besides,  it  I  interpret  Jerome  t. 
McCarter  correctly,  it  is  the  duty  of  the 
chief  Justice  to  act  upon  existing  facts, 
although  they  do  not  amount  to  absolute 
demonstration  beyond  the  possiblity  of  a 
doubt.  It  is  my  duty  to  require  security 
according  to  those  facts  as  they  are  pre- 
sented, and  the  supreme  court  ot  tlie 
United  States  will  presume  that  I  so  acted. 
If  the  object  ot  this  proceeding  was  to  es- 
tablish a  definite  amount  which  tbe  Rich- 
mond Company  should  actually  pay  the 
Albion  Company  as  damages  for  delay  in 
case  of  affirmance.  It  might  and  should  be 
urged  that  evidence  ot  the  probable  exist- 
ence of  other  ore  bodies  in  the  ground  in 
question  ought  to  be  considered  with 
great  caution;  but  even  in  that  case  it 
would,  in  uiy  opinion,  be  admissible,  and 
in  arriving  at  a  proper  result  it  should 
be  given  weight  according  to  thefacts  and 
circumstances  proven.  But  in  fixing  the 
amount  of  security  on  appeal  or  in  error  it 
was  not  expected  or  intended  that  it 
should  be  established  with  the  accuracy  ot 
a  verdict  or  Judgment.  It  should  beam- 
pie  to  protect  the  respondent  in  error 
against  all  damages  which  It  is  reasonable 
to  believe  will  result  from  the  writ.  In 
Catlett  V.  Brodle,  9  Wheat.  5.5.3,  the  court 
said :  "  The  word  'damages'  is  here  used, 
not  as  descriptive  of  tbe  nature  of  the 
claim  upon  which  the  original  Judgment 
is  founded. butaa  descriptive  of  the  indem- 
nity which  the  defendant  is  entitled  to  if 
Judgment  is  affirmed.  Whatever  losses  he 
may  sustain  by  the  Judgment  not  being 
satisfied  and  paid  after  the  affirmance, 
these  are  the  damages  which  he  has  sus- 
tained, and  for  which  the  bond  ought  to 
give  good  and  suflicient  security.  Upon 
any  suit  brought  on  such  bond  It  follows, 
of  course,  that  the  obligors  are  at  liberty 
to  show  that  no  damage?  have  been  sus- 
tained, or  partial  damages  only,  and  for 
such  amount  only  is  the  obligee  entitled 
to  Judgment."  Under  tbe  statute  and  rule 
of  thesupreme  court  above  quoted,  as  well 
as  the  decided  cases,  I  have  no  doubt  that 
the  amount  of  security  in  this  case,  it  th« 
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writ  is  to  oporntc  as  a  saperseclf/is,  is  left 
to  ujy  legal  rtiBcrutlon. 

In  Jerome  v.  McCnrter,  supra,  it  in  said, 
"Tliis  is  a  suit  on  a  niortg«Ke.  and  tliere- 
fore,  under  tliiM  rule,  (^,  a  caBe  in  wiiicb 
the  judge  who  sigHK  the  citation  is  called 
upon  to  determine  what  amount  of  eecu- 
rity  wi)l  be  softlcit'nt  to  secure  the  amount 
to  be  recovered  lor  tl»e  use  and  detention 
of  the  property,  and  the  costs  of  the  suit, 
and  just  damages  for  the  delay  and  costs, 
and  interest  on  the  appeal.  All  this,  by 
the  rule,  is  left  to  his  diHcretlon.  In  Black 
V.  Zacharie,  3  How.  495,  it  was  held  that 
in  such  a  case  the  justice  taking  the  secu- 
rity was  the  sole  and  exclusive  judp;e  of 
what  it  should  be.  Since  then,  in  Rubber 
Co.  V.  Goodyear,  6  Wall.  156,  and  French 
V.  Shoemaker,  12  Wall.  94,  remarks  have 
been  made  by  judges  announcing  the  opin- 
ion of  the  court  which,  if  considered  by 
themselves,  would  seem  to  indicate  that 
this  discretion  could  l>e  controlled  here 
upon  an  appropriate  motion.  The  precise 
point  Involved  in  tliis  case  was  not,  how- 
ever, before  the  court  for  consideration  in 
either  of  thosecases,  and,  wethink,  wasnot 
decided.  We  all  agree  that  if,  alter  the  se- 
cnrlty  has  been  accepted,  the  circum- 
stances of  the  case  or  of  the  parties  or 
of  the  sureties  upon  the  bond  have 
changed,  so  that  secnrity  which,  at  the 
time  it  was  taken,  was  'good  and  suffi- 
cient,' does  not  continue  so,  this  court 
may,  upon  a  proper  application,  so  ad- 
judge, and  order  as  justice  may  require. 
But  upon  facts  existing  at  the  time  the  se- 
curiiy  was  accepted  the  action  of  the  jus- 
tice, within  the  statute,  and  witliin  the 
rules  of  practice  adopted  for  his  guidance, 
isflnal;  and  we  will  presume  that  when 
he  acted  every  fact  was  presented  that 
could  have  have  been.  So,  while  we  agree 
that,  in  a  proper  case,  after  nn  appeal  or 
writ  o(  error  taken  here,  this  court  may 
Interfere  and  require  additional  security 
upon  a  supersedeas,  it  will  not  attempt 
to  direct  or  control  the  discretion  of  a 
Judge  or  justice  in  respect  to  a  case  as  It 
existed  when  he  was  ualle<l  upon  to  act, 
ejfcept  by  theest  ablishment  of  rules  of  prac- 
tice. If  we  can  be  called  upon  to  inquire 
Into  the  action  of  the  justice  In  respect  to 
the  amount  of  the  security  required,  we 
may  as  to  the  pecuniary  responsibilltj*  of 
the  sureties  at  the  time  they  were  accept- 
ed."  In  cases  like  this,  where  the  property 
follows  the  event  of  the  suit,  "indemnity 
is  only  required  in  an  amount  sufficient  to 
secure  the  sum  recovered  for  the  use  and 
detention  of  the  property,  and  the  costs  of 
the  suit,  and  just  damages  for  delay,  and 
costs  and  interest  on  appeal."  In  this 
case, In  ascertaining  the  amount  of  indem- 
nity that  onght  to  be  required,  the  value 
of  tlie  ore  In  the  disputed  ground  Is  not  to 
be  included,  because,  upon  affirmonce,  the 
property  will  follow  the  event  of  the  suit ; 
but,  inasmuch  as  under  the  judgment  en- 
tered the  Albion  Company  has  a  present 
right  of  possession  of  all  tlie  ground,  to- 
gether with  all  other  rights  that  follow 
complete  ownership,  the  value  of  ihe  ores 
contained  therein,  which,  but  for  the  su- 
persedeas, could,  and  naturally  would,  be 
worked  during  the  pendency  of  the  writ 
of  error,  must  be  taken  into  consideration 


in  providing  good  and  sufficient  security 
for  just  damages  on  account  of  delay.  I 
desire  to  be  corrected  if  I  am  wrong  in  con- 
cluding tnat  my  duty  i-equires  me  to  fix 
the  amount  of  security  so  as  to  cover 
damages  for  delay  in  working  all  ores  in 
the  disputed  ground,  including  not  only 
those  which  are  in  siglit,  but  also  sncb  as, 
in  my  best  judgment,  from  the  evidence  be- 
fore me,  although  uncovered,  with  reason- 
able probability  and  certainty  do  exist 
therein;  and  to  the  end  that  all  rights 
may  be  pn>^ected  T  shall  separate  the  alf- 
ferent  items  that  will  make  up  the  aggre- 
gate security  required,  in  order  that  the 
writ  may  operate  as  a  supersedeas. 

(1)  As  to  the  ore  in  sight.  Upon  this 
point  the  testimony  is  volnrainous,  and, 
as  before  stated,  extremely  conflicting  as 
to  amount  and  value.  I  cannot  noder- 
take  the  task  of  giving  it  in  detail,  or  even 
In  substance.  The  ore  exposed  includes 
what  is  represented  upon  "Exhibit  A,"  as 
ore  body  "B,"  Albion  cave,  and  ore  N.  W. 
of  the  line  A  C,  (the  dividing  line  between 
the  ground  in  dispute  and  the  Richmond 
(Company's  ground,)  between  points  20 
and  21.  For  this,  estimating  thn  amoont 
of  ore  at  5,000  tons,  of  the  gross  valne  of 
$73  per  ton,  exclusive  of  lead,  I  shall  re- 
quire security  in  the  sum  of  $55,000. 

(2)  For  deterioration  of  property,  nec- 
essary expenses  in  preserving  it,  etc.,  Mr. 
E.  N.  Robinson,  the  superintendent  of  the 
Albion  Company,  testified  upon  this  item, 
and  his  estimate  wasabout  $36,360  a  year. 
He  was  poslti  ve  that  the  company's  loss 
would  amount  to  that  sum.  There  is  no 
evidence  against  his.  He  gave  the  items 
that  made  up  the  aggregate  sum,  and  I 
am  unable  to  saj' his  statement  is  incor- 
rect. He  estimated  four  years'  delay.  I 
shall  adopt  three  years  and  a  half,  making 
a  total,  for  this  item,  of  $127,260. 

(3)  Security  is  requested  on  account  of 
capital  expended  by  the  Albion  Company 
up  to  the  present  time. — that  Is  to  say, 
interest  on  that  sum.  I  do  not  think  this 
should  be  required  in  addition  to  that 
stated  in  items  I  and  4. 

(4)  Damages  for  delay  in  working  the 
ground  in  dispute,  outside  of  ores  in  sight, 
and  realizing  the  probable  profits  there- 
from. 

In  the  court  below  It  was  found  as 
a  fact,  and  is  the  testimony  before  me, 
that  this  mining  ground  is  situated  on 
Ruby  liill,  in  the  Eureka  mining  district ; 
tliat  along  and  tlirougli  the  hill,  for  a  dis- 
tance slightly  exceeding  a  mile,  and  e.x- 
tending  in  a  north-westerly  and  south- 
easterly direction,  is  a  zone  of  limestone, 
in  which,  at  different  places  throughout 
its  length, mineral  is  found ;  that,  underly- 
ing this  zone,  on  the  southerly  side,  is  a 
well-deflned,  unbroken  foot  wall  of  quartz- 
Ite,  which  has  a  general  dip  to  the  north- 
east; that  on  the  nortlierly  side  of  this 
zone  of  limestone  is  a  banging  wail  of 
shale,  and  that  this  zone  of  limestone  is 
a  %'ein  or  lode  of  rock  In  place,  bearing 
gold,  silver,  lead,  and  other  valuable  min- 
erals. It  is  shown  to  my  satisfaction, 
and  in  fact  it  is  hardly  disputed,  that  this 
zone,  north-west  of  the  line  A  C.  is  of  the 
same  cliaracter  as  on  the  south-east  side, 
where  the  mining  claims  of  the  Richmond 
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and  Eureka  Companies  are  altaa ted.  At 
the  extreme  eastern  point  of  this  zone,  a 
short  distance  east  of  the  Javkson  mine, 
tiie  toot  and  hanging  walls,  the  qnartzite 
and  8hale,eonie  together.  At  the  Jackson 
the  zone  Is  narrow.  As  it  extends  to- 
wards the  north-west  it  becomes  wider  as 
a  rule,  until  it  reaches  the  ground  in  dis- 
pate,  where  it  is  as  wide  as  on  the  Rich- 
mond side,  if  not  wider.  The  mines  on 
this  zone  are  the  Jackson  at  tlie  east; 
then,  going  north-westerly,  are  the  Phe- 
nix,  the  K  K,  the  Eureka  Consolidated, 
the  Richmond,  and  the  one  in  dispute  The 
Jackson,  containing  800  feet,  has  pro- 
duced f  2,100,000,  or  a  little  more  than  $2,600 
per  loot.  The  Phenlx,  containing  600  feet, 
has  produced  $1,200,000,  or  $2,000  per 
foot.  The  K  K,  containing  800  feet,  has 
produced  $2,700,000.  or  f3,375  per  foot. 
The  Eureka  Consolidated,  containing 
1,200  feet,  has  produced  $17,500,000,  or  a 
little  less  than  $14,600  per  foot.  The  Rich- 
mond, containing  1,100  feet,  has  produced 
$18,000,000,  or  about  $16,.S65  per  foot. 
The  ore  bodies  south-east  of  A  C  are  Irregu- 
lar in  form,  in  width  and  thickness,  vary- 
ing from  150  feet  to  a  few  inches  thick. 
As  a  general  rule,  Mr.  Wescoatt  says,  they 
are  connected  by  larger  bodies  of  low 
grade  ore,  sometimes  by  small  seams. 
Immense  ore  bodies  have  been  found  and 
worked  out  Eouth-eaat  of  A  C,  and  they 
were  traced  continuously  up  to  and  be- 
yond that  line.  Ore  body  "B"  is  north- 
west, or  on  the  Albion  side,  of  the  line  A 
C.  The  Albion  cave  is  on  the  same  side, 
and  west  of  "B,"  along  the  line  A  C,  there 
Is  ore,  evidently,  for  a  distance  of  100  or 
150  feet.  The  witnesses  for  the  Albion 
Company  all  stated  that  at  A  C  the  ore 
bodies  continued,  and  that  there  was  no 
evidence  of  their  giving  out;  that  there 
were  boulders  and  waste  there,  and  at 
''B,''as  there  had  been  in  the  Richmond 
and  Eureka.  One  or  more  witnesses  tes- 
tified that  boulders  were  favorable  to  a 
continuance  of  ore.  Two  witnesses,  who 
put  in  the  timbei-s  on  the  Richmond  side 
of  A  C  and  at  B,  stated  that  for  some  dis- 
tance along  A  C  they  were  obliged  to  put 
up  planking  to  keep  the  ore  from  tailing 
or  caving  down  on  the  Albion  side.  It  is 
admitted  that  the  timbers  between  A  C 
and  B  are  badly  crushed  by  reason  of  the 
fiuperlucnmbent  weight.  They  are  more 
or  less  crushed  further  west  along  the  A  C 
line.  Mr.  Robinson  testified  that  the  cause 
of  the  cniNhing  was  **  the  large  amount  of 
or»  falling  uway  from  the  root  onto  the 
timbers;  that  it  must  be  ore,  because  the 
limestone  which  encases  the  ore  could  not 
possibly  move  in  the  manner  in  which  this 
material  moves,  very  slowly,  but  con- 
stantly, thereby  crushing  the  timbers." 
"Then,  again,"  he  said,  "  we  have  the  evi- 
dence of  its  being  ore  from  the  fact  that 
above  these  crushed  timbers,  where  we 
gained  access,  where  we  crawled  through 
timbers  for  sixty  or  seventy  feet,  we  no- 
ticed large  musses  of  ore  on  the  roof  over- 
hanging the  timbers,  from  which  other 
ore  broke  away."  Other  witnesses  cor- 
roborated these  statements.  Between 
■points  24  and  2.')  on  the  north-east  side  of 
B,  a  distance  of  40  feet,  no  exciivatiims 
have    been    made,   and   no    person   can 


know  that  the  ores  do  not  extend  In  that 
direction.  The  witnesses  for  the  Rich- 
mond Company  all  agree  that,  in  their 
opinion,  the  ore  bodies  found  on  the  south- 
east of  line  A  0  did  not  extend  to  the 
north-west  beyond  that  line,  except  at 
B,  points  20  and  21  and  the  Albion 
case.  At  least,  I  do  not  remember  any 
other  point.  They  gave  reasons  why 
they  thought  the  ground  in  dispute  con- 
tained no  ore  of  any  consequence  except 
at  the  places  mentioned:  while  those  who 
testified  for  the  Albion  side  gave  theirs  for 
thinking  absolutely  opposite.  My  impres- 
sions were  generally  favorable  to  the  wit- 
nesses wh  '  testified,  but  the  judgment  oi 
one  sido  or  the  other  must  be  wrong.  In 
my  opinion  the  reafons  for  concluding 
that  the  ore  bodies  which  have  extended 
with  occasional  slight  interruptions  from 
beyond  the  line  between  the  Eureka  and 
Richmond  mines,  a  distance  of  more  than 
thirteen  hundred  feet,  do  not  stop  at  A  C 
or  at  B,  ur  at  the  Albion  cave,  greatly 
preponderate  over  the  opposite  theory. 
There  are  certain  acknowledged  evidences 
of  the  presence  of  ores  in  that  zone,  which 
have  been  followed  with  success  in  each 
mine.  Every  witness  on  the  Albion  side 
stated  that  those  evidences  were  visible  in 
the  disputed  ground.  Ores  have  been 
found  far  away  from  the  line  A  C  and  the 
Albion  cave, — in  small  quantities,  to  be 
sure,  bat  enough  to  give  promise  of  better 
results  upon  further  development.  All 
those  witnesses  testified  that  the  Albion 
ground  was  prospectively  as  valuable  as 
the  Richmond.  All  the  evidence  shows 
that  there  may  be  ore  found  anywhere  in 
that  zone,  at  least  above  the  sixth  level 
of  the  Richmond,  which  corresponds  near- 
ly with  the  first  level  of  the  Albion.  Above 
the  sixth  level  of  the  Richmond  very  little 
prospecting  has  been  done  on  the  Albion 
side,  and,  for  good  reaso'u,  only  a  small 
part  of  the  mine  has  been  prospected  at 
all.  I  have  neither  time  nor  space  to 
make  further  mention  ot  the  testimony 
than  to  say  that  reports  were  made  from 
the  company  in  Eureka  to  the  corporation 
in  London, In  relation  to  the  ores  In  sight, 
as  follows:  "In  view  ot  the  delay  In  ren- 
dering the  decision  In  the  Albion  Case, 
which  was  beard  In  November  last,  and 
the  company  being  meanwhile  restrained 
by  injunction  from  removing  ore  from 
this  part  of  the  mine,  where  it  is  abun- 
dant, it  is  in  contemplation  to  shut  down, 
temporarily,  one  of  the  large  furnaces." 
Mr.  Rickard  also  testified  that  Mr.  Har- 
ris, then  foreman  for  the  Richmond  Com- 
pany, stated  that  It  be  could  take  out  the 
ore  in  sight  in  the  disputed  ground  he 
could,  with  that  and  what  he  got  from 
the  men  working  on  tribute,  run  the  three 
fnrnaces,  capable  of  working  about  sixty 
tons  each  daily,  tor  four  or  five  months.  I 
mention  these  two  facts  last  stated  only 
for  the  purjiose  of  showing  that,  when 
the  statements  were  made,  it  is  probable 
at  least  that  the  persons  making  them— 
employes  of  the  Richmond  Company  — 
thought  favorably  of  the  prospects. 

In  view  of  all  the  facts  it  will  be  strange 
indeed  if  future  events  shall  show  that, 
with  the  exception  of  the  ore  in  sight,  the 
extreme   north-west   limit   of   these    urs 
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bodies  has  been  reached.  It  will  be  pam- 
Ing  Htrange  <f  thar  limit  aball  prove  to  be 
Just  on  the  line  A '{,  wUh  the  exception  of 
the  ore  bodies  now  exposed.  In  my  opin- 
ion, it  will  be  fair,  to  the  Blchmond  Com- 
pany at  least,  to  conclude  that  there  Is 
the  strongest  probability  that  the  tcronnd 
in  dispute  is  and  will  prove  to  be  as  valna- 
ble  at  least  as  the  average  of  the  lode 
from  the  Jackson  on  the  east;  and  that, 
during  the  pendency  of  the  writ  of  error, 
the  Albion  Company  could  and  would 
work  the  380  feet  extending  to  the  north- 
west boundary  of  the  Victoria  claim.  I 
shall  proceed  upon  this  theory,  and  esti- 
mate the  period  of  delay  to  be  three  years 
and  a  half.  The  average  gross  product 
per  foot  of  all  the  mines  from  the  Jack- 
son to  the  Blchmond,  Inclusive,  up  to  the 
present  time,  Is  about  $9,220.  Upon  the 
same  basis  the  gross  product  of  the  380 
feet  during  the  period  of  delay  would  be 
93.5U:j.600,  one-half  of  which,  according  to 
the  evidence,  would  be  net,— that  is  to 
say,  91,751,800.    From  this  I  subtract  the 


gross  value  of  the  ore  In  sight,  which  has 
been  fixed  as  5,000  tons,  at  973  per  ton,— 
$3<t5,000,— leaving  $1,386,800  as  the  net 
value  of  the  ores  not  exposed  in  this  por- 
tion of  the  ground  In  dispute,  and  wblcb 
would  be  worked  during  the  delay.  The 
legal  interest  upon  this  snm,  averaging 
the  longest  and  shortest  time  of  delay, 
will  be  17)i  per  cent.,— $242.690,— which, 
added  to  the  amounts  before  fixed,  makes 
a  total  of  t424.950.  This  snm.  with  $600 
for  costs,  making  in  all  $425,550,  Is  fixed 
as  the  amount  of  security  required  In  or- 
der that  the  writ  of  error  beiein  maybe 
a  sapersedeas. 

In  conciUHlon  I  will  say  that,  although 
the  power  and  responsibility  of  passing 
upon  the  questions  here  presented  are 
vested  In  me  alone,  I  have  counseled  with 
my  associates  upon  the  question  as  to 
whether  probable  damages  on  account  of 
delay  in  working  the  undeveloped  ground 
should  be  Included,  and  I  am  authorised 
to  say  that  they  fully  coucnr  in  my  con* 
elusion. 


IBm  aw  VoLinn  9L 
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